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WILL NOAA’S NEW LEADERSHIP ADDRESS SE-
RIOUS PROBLEMS IN FISHERY LAW EN-
FORCEMENT?

TUESDAY, MARCH 2, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON DOMESTIC POLICY,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Gloucester, MA.

The subcommittee met, pursuant to notice, at 11:20 a.m., at the
Kyrouz Auditorium, Gloucester City Hall, 9 Dale Avenue, Glouces-
ter, MA, Hon. Dennis J. Kucinich (chairman of the subcommittee)
presiding.

Present: Representatives Kucinich and Tierney.

Also present: Representative Frank.

Staff present: Jaron R. Bourke, staff director.

Ms. KiRK. Good morning. I would like to ask everyone to take
their seats, please. Thank you.

Mr. Chairman, Congressman Tierney, Congressman Frank, all of
our guests here from Washington, I want to thank you and wel-
come you to the city of Gloucester.

Thank you for convening and participating in this important
hearing. I also want to recognize our state senator who is here,
Bruce Tarr, and our state representative, Ann-Margaret Ferrante.
We also have representatives here from Senator Kerry’s office and
Senator Scott Brown’s office, as well. And a special thank you and
welcome to former Mayor John Bell, who is with us, as well.

I wanted to sort of give you a sense of where you are, and you
are in Gloucester, which is America’s oldest fishing port in the Na-
tion. For 400 years, we have supplied a hungry nation with fresh,
wholesome fish. Gloucester is the No. 1 ground fish port in New
England, and we are 10th in the Nation in fish landings. In addi-
tion, we are the port infrastructure for the vast majority for the
Gulf of Maine.

Before you leave here today, I would ask you to just venture up
to our third floor to observe and remember the 5,000 names of
Gloucester fisherman who have gone down to the sea in ships.
Their names are listed on the walls of our city hall and are in our
memory.

I especially want to thank Congressman Tierney. Gloucester is
resilient and it is through your efforts and the efforts of so many
others that Gloucester will continue to fish for another 400 years.

Thank you.

[Applause.]
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Mr. TIERNEY. Thank you.

Mr. KuciINIcH. Domestic Policy Subcommittee of the House Over-
sight and Government Reform Committee will now come to order.

I'm Congressman Dennis Kucinich, chairman of the subcommit-
tee, and I'm here with Congressman Tierney and Congressman
Frank.

Congressman Tierney asked me a few weeks ago if I would come
to Gloucester and I'm happy to be here. I have had a deep and
abiding interest in New England and, of course, coming from Cleve-
land, where we have an active fishing industry in Lake Erie, I un-
derstand the importance of this industry to your state and to the
Nation.

The purpose of this field hearing is to examine problems in the
National Oceanic and Atmospheric Administration’s Office for Law
Enforcement identified by the Department of Commerce Office of
the Inspector General and to hear NOAA’s agency response to
those findings.

Now, without objection, the Chair and other Members will have
2 minutes to make opening statements followed by opening state-
ments not to exceed 2 minutes by any other Member that may join
us, and without objection Members and witnesses will have 5 legis-
lative days to submit a written statement or extraneous materials
for the record.

Today’s field hearing of the Domestic Policy Subcommittee of the
House Oversight and Government Reform Committee concerns se-
rious and persistent problems in fishery law enforcement in the
Northeast Region.

Gloucester fishermen have for years felt that they were being
treated as criminals by the Office for Law Enforcement of the Na-
tional Marine Fisheries Service. They felt that the fines they paid
were unfairly harsh. And they felt a deep mistrust of Federal law
enforcement officers.

They were right. This January, at the request of the NOAA’s Ad-
ministrator, Dr. Jane Lubchenco, responding to the request of my
colleague, Congressman Tierney and others, the Inspector General
for the Department of Commerce issued a scathing report which
found, among other things, NOAA management, concerned pri-
marily with managing a science-based agency, does not exercise
adequate leadership or oversight over the fishery law enforcement
elements of its mission.

By virtue of staffing and practices, Office of Law Enforcement,
that’s the OLE, conducts itself as a criminal investigation unit,
which is at variance with the primary statute it enforces and blurs
the distinction between regulatory enforcement matters and crimi-
nal investigations.

Compared to other Federal national resource law enforcement
agencies, OLE’s emphasis on employing criminal investigative tech-
niques and personnel to regulatory law enforcement matters is ab-
errant.

The Inspector General found that penalties assessed in the
Northeast region are comparatively harsh. The Inspector General
also discovered that NOAA management does not apply customary
internal controls and auditing practices to the Civil Asset Forfeit-
ure Fund. As a result, the Office of the Inspector General could not
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draw any conclusions about how those funds were managed, and it
commissioned a forensic audit of the fund, which will be published
later in March.

Last, the Inspector General is continuing its investigation with
respect to allegations of abuses or arbitrary enforcement practices
in certain individual cases.

Dr. Lubchenco responded to the IG’s findings with an extensive
list of immediate and longer term actions. Later this month the re-
cently appointed general counsel for NOAA will issue her plan for
comprehensive reform at the troubled agency.

Clearly, profound changes will have to be made to correct the
problems identified by the Inspector General. Those problems origi-
nated with OLE and NOAA top management. They have been fes-
tering a long time. New top management at NOAA offers a chance
at reform, and we felt we had to hear from Dr. Lubchenco herself
about the direction she’s charting.

We also felt it was important that the chief of the Office of Law
Enforcement testify and answer questions about his leadership.
Judging by the comments that we have seen from fishermen and
OLE employees alike, Mr. Jones has much explaining to do and
bears much of the responsibility for the problems at OLE identified
by the Inspector General.

I also want to note that today’s hearing and this subcommittee’s
engagement in this issue is due to the advocacy of Congressman
Tierney, and I thank him for his advocacy and also for the urgency
that he expressed in bringing this matter forward.

At this time, the Chair will recognize Mr. Tierney for his opening
statement.

[The prepared statement of Hon. Dennis J. Kucinich follows:]
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Opening statement
Dennis J. Kucinich, Chairman
Domestic Policy Subcommiittee
Oversight and Government Reform Committee

Field Hearing cntitled:

“Will NOAA’s New Leadership Address Serious Probleins in Fishery Law
Enforcement?”

Gloucester, MA

March 2, 2010

Good morning. Today’s field hearing of the Domestic Policy
Subcommittee of the House Oversight and Government Reform
Committee concerns serious and persistent problems in fishery law

enforcement in the Northeast Region.

Gloucester fishermen have, for years, felt that they were being
treated as criminals by the Office for Law Enforcement of the
National Marine Fisheries Service. They felt that the fines they
paid were unfairly harsh. And they felt a deep mistrust of federal

law enforcement officers.

They were right. This January, at the request of NOAA’s
Administrator, Dr. Jane Lubchenco, responding to the request of

my colleague, Congressman Tierney and others, the Inspector
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General for the Department of Commerce issued a scathing report

which found, among other things:

e NOAA management, concerned primarily with managing a
science-based agency, does not exercise adequate leadership
or oversight over the fishery law enforcement elements of its

mission.

e By virtue of staffing and practices, Office for Law
Enforcement conducts itself as a criminal investigation unit,
which is at variance with the primary statute it enforces and
blurs the distinction between regulatory enforcement matters

and criminal investigations.

e Compared to other federal natural resource law enforcement
agencies, OLE’s emphasis on employing criminal
investigative techniques and personnel to regulatory law

enforcement matters is aberrant.

e The IG found that penalties assessed in the Northeast Region

are comparatively harsh.
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e The IG also discovered that NOAA management does not
apply customary internal controls and auditing practices to
the Civil Asset Forfeiture Fund. As a result, OIG could not
draw any conclusions about how those funds were managed,
and it commissioned a forensic audit of the Fund, to be

published later in March.

e Lastly, the IG is continuing its investigation with respect to
allegations of abusive or arbitrary enforcement practices in

certain individual cases.

Dr. Lubchenco responded to the IG’s findings with an extensive
list of immediate and longer term actions. Later this month, the
recently appointed General Counsel for NOAA will issue her plan

for comprehensive reform at the troubled agency.

Clearly, profound changes will have to be made to correct the
problems identified by the 1G. Those problems originated with
OLE and NOAA top management. They have been festering a
long time. New top management at NOAA offers a chance at
reform, and we felt we had to hear from Dr. Lubchenco herself
about the direction she is charting. We also felt it was important

that the Chief of the Office for Law Enforcement testify and

(%]
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answer questions about his leadership. Judging by the comments
we have seen from fishermen and OLE employees alike, Mr. Jones
has much explaining to do and bears much of the responsibility for

the problems at OLE identified by the Inspector General.
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Mr. TiIERNEY. Thank you very much, Mr. Chairman, and I want
to thank the mayor particularly for her opening remarks in wel-
coming us here, as well as the other elected leadership that are
here, Senator Tarr, Representative Ferrante, former Mayor John
Bell, and so much of the leadership of the fishing community and
the business and citizenry of this area, this community, who thinks
this is a very serious matter.

I'm particularly pleased to be joined by my colleague, Barney
Frank, who has been a leader on this issue for many, many years,
and I want to thank the chairman for holding the hearing and
holding what I believe is the first congressional hearing on the
issues raised in the Inspector General’s report, which is entitled
Review of NOAA Fisheries Enforcement Programs and Operations.
And I want to thank you for convening it in Gloucester. I know it
was at some inconvenience to you and others; but as Mayor Kirk
indicated in her opening remarks, and as those in the audience
know well, it’s only appropriate that the hearing take place right
here in Gloucester which has been renowned for the fishing com-
munity since its founding in 1623. We are very proud of that.

Generations of local residents have earned a living and provided
for their families through their catches from the sea, and last week
we had the opportunity in Washington to meet with a number of
fishermen and their families who visited as part of the United Fish
Rally. I think that was an excellent gathering of people that really
focused on this issue.

During that meeting I had occasion to talk with a young teen-
ager who was accompanying his mother and he told me about the
kinds of fish his mom and dad were catching, the challenges they
were facing, and how he sometimes went out to sea with them. He
knew what he was talking about. He was knowledgeable and he
spoke with pride. But the little anecdote evidences what’s true in
so many cases, that fishing is a family business in this city and in
the Northeast.

One of the reasons we advocated for this hearing to occur here
in Gloucester, Mr. Chairman, was so that you and the other Wash-
ington-based agency officials could come to the city and see and lis-
ten to what the fishing industry means to its residents.

I'm happy that Administrator Lubchenco finally made the oppor-
tunity this morning to meet with representative groups from the
Gloucester fishing community. I know it was an inconvenience for
her and I know it took some pressing to get you to come here, Doc-
tor, and the same with Mr. Jones, but we think it’s valuable that
you be here and we are glad that you showed up and took advan-
tage of getting here a little early this morning to speak directly to
some of the folks.

Let me also say that this family business is a very big deal. Of
all the New England states, the commercial fishing industry had
one of the highest sales, income, and employment impacts in Mas-
sachusetts according to data published by NOAA. But the fishing
community in Gloucester and elsewhere in Massachusetts contin-
ues to confront frequent hurdles and significant hardships. They
have been increasingly burdened with complex and seemingly unre-
alistic regulations limiting their access and restricting their days at
sea.
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The Magnuson-Stevens Act should be amended to provide more
flexibility. We acknowledge Representative Frank Pallone’s legisla-
tion and many of us co-sponsored that.We acknowledge his leader-
ship, as well.

On top of this, my colleagues and I have been hearing now from
local fisherman about how they have been subjected to unfair treat-
ment, cited for seemingly arbitrary violations and charged exorbi-
tant fines. That’s why we asked the Administrator to investigate
and that’s why she asked the Inspector General for a report.

The stories have been told from many years past and were told
in Washington at the rally and they were told this morning, I'm
sure, to the Administrator. The Inspector General’s report just con-
firms. It notes that there are systemic nationwide issues with
NOAA’s law enforcement programs, practices, and personnel.

Among other things, this report cited NOAA’s Office of General
Counsel for Enforcement and Litigation. The data for the dates be-
tween July 2004 and June 2009 showed that in the Northeast re-
gion the initial fine assessments totaled nearly $5.5 million. That’s
two and a half times greater than the second highest region and
five times or more than the other four regions.

Additionally, the date shows that Northeast is the region with
the greatest percentage reduction from assessed-to-settled fine
amounts, approximately 5.35 million assessed to approximately 1.6
million settled, which is about a 70 percent reduction.

There is a lack of oversight and enforcement by NOAA. The
questions of fairness and consistency abound. The program integ-
rity and accountability are in question, and at the very least an ap-
pearance of abuse of authority exists.

A further concern is that NOAA currently retains proceeds from
these excessive penalties. It is very troublesome that there is inad-
equate auditing of this money, which is deposited into the Asset
Forfeiture Fund. By the Inspector General’s count, there was $8.4
million in this fund at the end of 2009.

We should question whether allowing the agency to keep those
collected penalties provides some sort of perverse incentive for offi-
cials to levy excessive fines.

Today’s hearing offers us the opportunity to hear from three key
senior officials: Dr. Lubchenco, the Administrator of NOAA; Mr.
Zinser, the Department of Commerce’s Inspector General; and Mr.
Jones, the Director of NOAA’s Office of Law Enforcement.

Mr. Jones has been aware of these issues for some time. Many
of us can recall visiting with Mr. Hogarth and with him in Wash-
ington, DC, in 2006. I remember his promise to visit and consult
with local fishermen, and I remember that he didn’t do so, and that
the next thing we heard the auction was raided. The hearing is
also an opportunity to carefully scrutinize what has been happen-
ing and to get a better understanding of the conduct of certain
NOAA personnel.

But this hearing is not solely intended to be a retrospective or
to exercise blame. It’s not what the committee is about. It’s not
what this fishing community is about at all. The fishing community
here wants to end any and all abuse of authority and mistreat-
ment. They want meaningful action and real change with NOAA’s
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enforcement and legal operations. They want more reasonable,
flexible, and transparent regulations and rules.

The Inspector General noted clearly that this is not a situation
where fisherman reject all regulation. More than anyone, they un-
derstand the need to preserve and conserve. So as the Inspector
General said, the numerous individuals with whom they spoke sup-
ported regulation and enforcement provided it is fair, equitable,
and not onerous.

That’s why this hearing is an opportunity to learn about the im-
mediate and long-term actions that Dr. Lubchenco proposed in re-
sponse to the report. It’s also an opportunity to hear from Mr.
Zinser on whether such actions sufficiently address the problems
identified in his report. And if not, what other reforms are nec-
essary as well as the Inspector General’s report on what he will do
with continuing the scrutiny of past specific conduct and enforce-
ment and reports of those particulars.

From this hearing my colleagues and I hope to learn what, if
any, further congressional action is warranted to ensure that our
fishing community is treated fairly and with the respect it de-
serves. I'm looking toward to the testimony of the witnesses.

And again, Mr. Chairman, I thank you very much for joining us
in Gloucester and having this hearing. I yield back my time.

Mr. KucINICH. Thank you, Mr. Tierney.

The Chair recognizes Congressman Frank.

Mr. FRANK. Mr. Chairman, I appreciate your letting me sit as a
member of this panel since I'm not a member of this committee, al-
though I used to be. But I used to be a lot of things.

I wanted to say that the work of my colleague, Mr. Tierney, in
this particular action and in general has been congressional rep-
resentation at its best. And I'm also pleased that we are here with
state, local, and Federal cooperation of all elected officials. Too
often you get finger-pointing. And having the mayor and having
the state legislators and having the Congressmen here is an exam-
ple of a community coming together.

There is a fundamental problem here. It is not just the specifics.
It is an attitude that looks at fishing violations as if they were
crimes. Yes, there are occasional crimes. There are a very, very
small number of people who set out deliberately to violate the law.
The great majority of people who are caught up in this net of en-
forcement are among the hardest working people in this country.
They are doing a very important job for the economy. They are
doing it in very difficult circumstances with a great deal of com-
plexity.

People who drive know that there are lines painted on the road.
They are not painted in the ocean. People who haven’t fished don’t
have a sense of the inherent uncertainty that is out there. And for
people who have been treated as punitively as the fishermen have
been treated is simply wrong.

Now, one of the problems, we are told, is that there is an over-
load of criminal enforcement agents in the area and not enough
elsewhere. Now, I don’t want to put anybody out of work, so I have
a solution here, take some of these people who have been doing this
tough law enforcement and send them to the Securities and Ex-
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change Commission. We have underenforced in one area and over-
enforced in another.

[Applause.]

Mr. FrRANK. I want to address a workout. Part of the govern-
ment’s responsibility—Mr. Tierney and I voted against the exten-
sion of the Magnuson Act done by the lame duck Congress in 2006.
After the 2006 election, before control of the Congress switched, the
lame duck Congress passed that. It was signed into law. We voted
against it.

In particular, I have never been a fan of magic numbers and the
notion that there absolutely has to be a rebuilding to a certain level
in 10 years rather than in some cases 11 or 12. It makes no public
policy sense. That is truly voodoo regulation to take a particular
number and overfixate on it.

I want to say a word to my environmental friends. The notion
that the business of fishing has to be protected from fishermen is
wrong. They are working environmentalists. I do not know many
fishermen who hope to be the last people ever to fish. They are peo-
ple who believe in fishing as an economic activity and as a culture.
It’s simply very important to the area that I represent in South-
eastern Massachusetts, New Bedford, and elsewhere, as it is here.
It isn’t just the fishermen who care. It’'s the whole community be-
cause it’s the economy and the culture.

The notion that fishermen would put themselves out of business,
put their children out of business, and end fisheries is wrong. Yes,
there needs to be rules, and we have the most regulated activity,
I believe, around. But there needs to be a recognition that the fish-
erman want to be partners of the regulations. The way it is from
a law enforcement standpoint, there aren’t enough law enforcement
people in the world to impose on people who think it is unfair this
kind of restriction. So if we do not get a better job of eliciting a
belief on the part of the fishermen that this is fair, and that this
is reasonable, and it takes into account the complexities they face,
then we will be chasing ourselves with punitive enforcement that
in the end is less enforcement than we can get in a cooperative
area.

I appreciate the Administrator’s being here. It is our job in the
Congress to change the Magnuson Act, to put some flexibility in
there, and we will be doing that, but we also have to have a rec-
ognition that we are talking here about putting rules into place
that govern an industry that is full of people who are law-abiding,
who want to cooperate, and the approach that has been taken, and
I admire the work in getting it done.

We now have irrefutable evidence that there has been excessive,
inappropriate hardship. That’s got to stop; and at the same time
we will be amending the law, and I would hope going forward we
will get the genuine cooperative approach to law enforcement that’s
in everybody’s interest.

Thank you, Mr. Chairman.

[Applause.]

Mr. KuciNicH. Thank you very much, Congressman Frank. As
Mr. Frank said, he is not a member of this committee and without
objection, his participation; and questioning and statements are in-
cluded.
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Mr. FRANK. Let me make clear, objections are only in order from
the three of us, not from everybody else.

Mr. KuciNicH. I also want to say that in the interest of trying
to facilitate a hearing so we can get the testimony from the wit-
nesses, I would ask that members of the audience try to keep the
expressions of approval or disapproval to a minimum, if you can.
I would appreciate that so we could just move forward here.

I want to, if there are no additional statements, I'm going to
start by introducing our witnesses.

Mr. Todd Zinser is the Inspector General of the Department of
Commerce’s Office of the Inspector General where he is responsible
for promoting economy and efficiency in the programs in the oper-
ation of the Department of Commerce. He has served as Inspector
General since December 26, 2007, after 24 years as a career civil
servant beginning as an investigator for the U.S. Department of
Labor in 1983.

Dr. Jane Lubchenco is Under Secretary for Commerce for Oceans
and Atmosphere, Administrator at the National Oceanic and At-
mospheric Administration. She is the first woman and the first ma-
rine ecologist to head NOAA. Prior to being appointed as Adminis-
trator, she was on the faculty of Oregon State University. She is
a former president of the International Council for Science, and
was a Presidential appointee for two terms on the National Science
Board. And this is the board which advises the president and Con-
gress and oversees the National Science Foundation.

Mr. Dale Jones has directed since 1999 the Office for Law En-
forcement of the National Oceanic and Atmospheric Administration
Fishery Service. In his capacity, Chief Jones oversees five regional
offices consisting of 100 special agents and 35 uniformed enforce-
ment officers, as well as 31 technical and support staff.

It is the policy of the Committee on Oversight and Government
Reform to swear in all witnesses before they testify.

I would ask that the witnesses rise. Raise your right hands,
please.

[Witnesses sworn.]

Mr. KuciNICH. Thank you very much. Let the record reflect that
each of the witnesses answered in the affirmative.

I ask that each of the witnesses now give a brief summary of
your testimony and to try to keep this summary under 5 minutes
in duration. Bear in mind your complete written statement will be
included in the hearing record. If you don’t have a prepared written
statement, you are entitled to address the committee for 5 minutes
and you can just follow the lights there. You probably understand
how it works.

Mr. Zinser, you will be our first witness. We ask that you pro-
ceed.
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STATEMENTS OF TODD ZINSER, INSPECTOR GENERAL, DE-
PARTMENT OF COMMERCE, OFFICE OF INSPECTOR GEN-
ERAL; JANE LUBCHENCO, PH.D.,, UNDER SECRETARY OF
COMMERCE FOR OCEANS AND ATMOSPHERE, ADMINIS-
TRATOR, NATIONAL OCEANIC AND ATMOSPHERIC ADMINIS-
TRATION; AND DALE JONES, DIRECTOR, OFFICE FOR LAW
ENFORCEMENT, NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION FISHERIES SERVICE

STATEMENT OF TODD ZINSER

Mr. ZINSER. Thank you, Chairman Kucinich, Congressman
Tierney, Congressman Frank——

Mr. KucINICH. Can everyone hear Mr. Zinser?

VOICE. Slightly.

Mr. ZINSER. We appreciate the invitation to be here in Gloucester
today to discuss our recent report on the fisheries enforcement pro-
grams and operations of NOAA. My testimony today will briefly
summarize our report.

We undertook our review at the request of Under Secretary
Lubchenco. The Under Secretary’s request was in response to con-
gressional inquiries asking for a review of policies of practices of
the Office for Law Enforcement within NOAA’s National Marine
Fishery Service and NOAA’s Office of General Counsel for Enforce-
ment in Litigation.

The Under Secretary could have chosen to undertake this review
using an informal NOAA team, but she chose to ask for our inde-
pendent review. It was my view then and it is still my view that
the Under Secretary wants to know what the problems are with
her enforcement operations and wants to fix them.

Our review included speaking with over 225 individuals in var-
ious parts of the country, including fishermen, boat captains, indus-
try association representatives, conservation officials, fishery man-
agement counsel members, and current and former member NOAA
personnel. We reviewed enforcement records and examined NOAA’s
management information systems. We reviewed Department of
Justice policy guidelines and analyzed comparable Federal regu-
latory enforcement agencies.

Our report details our three principal findings. First, NOAA sen-
ior leadership and headquarters elements need to exercise substan-
tially greater management and oversight of the agency’s regional
enforcement operations to include setting enforcement priorities.

Second, NOAA needs to strengthen policy guidance procedures
and internal controls in its enforcement operations to address a
common industry perception that its civil penalty assessment proc-
ess is arbitrary and unfair. We found the process used for deter-
mining civil penalty assessments includes significant discretion on
the part of individual enforcement attorneys, with minimal guid-
ance on how to exercise that discretion. As such, it is difficult to
argue with the view that the process is arbitrary and in need of
reform.

Third, NOAA needs to reassess its enforcement work force com-
position, which is presently 90 criminal investigators, to determine
if this criminal enforcement-oriented structure is the most effective
for accomplishing its primary regulatory mission. Based on NOAA’s
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own data, its own enforcement results for the last 2% years were
about 98 percent noncriminal.

While we recognize NOAA’s need to maintain a criminal inves-
tigative capacity, its caseload reflects that its current staffing is
disproportionate to agency function and operational needs. This is
particularly so compared with other agencies with similar mission
profiles and enforcement responsibilities, such as the EPA and In-
terior Fish and Wildlife Service. Those agencies separate their reg-
ulatory and criminal enforcement functions with inspectors who
handle regulatory enforcement and criminal investigations who
handle criminal investigations.

Our report presents specific recommendations for NOAA to
strengthen its enforcement programs and operations. These in-
clude, one, NOAA’s leadership regularly addressing and providing
input or enforcement priorities and strategies with regional man-
agement.

Two, instituting a robust ombudsman program to provide an ef-
fective interface with the commercial fishing industry.

Three, determining whether NOAA has an appropriate balance
and alignment of uniformed enforcement officers and criminal in-
vestigators based on mission need.

Four, ensuring that there is an operating procedures manual for
enforcement attorneys and that the operations manual for its in-
vestigators is current and provides sufficient policy guidance and
procedures for its investigatory and criminal enforcement activities.

Five, ensuring follow-through on the process improvement initia-
tives outlined by general counsel for enforcement and litigation in
December.

Six, instituting a mechanism for higher-level review of civil pen-
alty assessment determinations.

And seven, developing and implementing reliable integrated case
management information system for its enforcement mission.

We note——

VoICE. Can somebody do something about the mic?

Mr. ZINSER. We note that the Under Secretary has directed a se-
ries of—

Mr. KuciNIcH. The gentleman will suspend.

That’s a good suggestion. Is there anything we can do about this,
Mayor? You always ask the mayor. Mayor, if you can see if we can
do something about the mic.

Thank you. The gentleman may proceed.

Ms. Kirk. If he puts it to the side rather than going right on,
if he puts it on side. It’s the P sound. Try that.

Mr. KuciNicH. We will see what we can do. Thank you. You may
continue.

Mr. ZINSER. Thank you, Mr. Chairman.

We note that the Under Secretary has directed a series of ac-
tions, some immediate and others in the near future, that are re-
sponsive to our findings and recommendations. We have asked for
a specific response to our recommendations and will assess NOAA’s
progress by reviewing and recording on the status of these and
other agency actions.
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That concludes my summary, Mr. Chairman. I would be happy
to answer any questions you, Mr. Tierney, or Congressman Frank
may have.

[The prepared statement of Mr. Zinser follows:]
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THE HONORABLE TODD J. ZINSER
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U.S. DEPARTMENT OF COMMERCE
before a field hearing of the

Subcommittee on Domestic Policy,
Committee on Oversight and Government Reform,
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Tuesday, March 2, 2010
Gloucester, Massachusetts

The National Oceanic and Atmospheric Administration’s
Fisheries Enforcement Programs and Operations

Chairman Kucinich, Congressman Tierney, and Members of the Subcommittee:

We appreciate the invitation to be here today to discuss our recent report on the fisheries
enforcement programs and operations of the National Occanic and Atmospheric
Administration (NOAA).' My testimony today will briefly summarizc our report, and we
request that our entire report be made part of the record.

We undertook our review at the request of Dr. Jane Lubchenco, the Under Secretary of
Commerce for Oceans and Atmosphere, who also serves as the Administrator of NOAA.
She had been contacted by the Massachusetts congressional delegation and state elected
officials, as well as by both U.S. Senators and multiple Representatives from North
Carolina, recounting complaints of excessive penalties and retaliatory actions by NOAA
fisheries enforcement officials. Our review, then, evaluated the policies and practices of the
Office for Law Enforcement (OLE) within NOAA’s National Marine Fisheries Service
(NMFS) and NOAA's Office of General Counsel for Enforcement and Litigation (GCEL).

! National Oceanic and Atmospheric Administration: Review of NOA4 Fisheries Enforcement
Programs and QOperations, Final Report No. 016-19887, January 21, 2010. QIG reports are
available at our Web site: www,oig.dog.gov.
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We cxamined their overall conduct of enforcement actions; how they prioritize actions and
set penalty assessments; and their use of resources, including funds obtained through
imposed penalties.

We faced two conditions that limited our ability to fully meet our objectives. First,
inadequate management information systems were a significant detriment. For instance,
while NOAA’s data shows regional disparity in aggregate civil penalty assessments,
fostcring a perception that such assessments in the Northeast have been arbitrary, NOAA’s
lack of effective case management systems and useful data made more in-depth analysis
impossible. As we further explain below, if NOAA is to succeed in bringing a grcater level
of management attention to its enforcement programs, it will need substantially improved
data systems.

Second, we were constrained in our ability to meet our objective to examine the use and
management of what NOAA calls the asset forfeiture fund. We found that despite a balance
of $8.4 million as of December 31, 2009, OLE officials were not aware of the fund’s having
ever been audited, and internal controls over the fund had not been tested. As a result, we
have commissioned a forensic review of the fund as a follow-up action, and that review is
underway

Our review included speaking with over 225 individuals in various parts of the country,
including the Northeast—fishermen, boat captains, industry association representatives,
conservation officials, Fishery Management Council members, and current and former
NOAA personnel. We also established a dedicated e-mail address for interested parties to
use to provide potentially relevant information. Further, we reviewed numerous OLE and
GCEL enforcement records and related documents, and examined OLE’s and GCEL’s case
management information systems. Finally, we reviewed Department of Justice policy and
guidelines regarding enforcement techniques, and analyzed comparable federal regulatory
enforcement agencies, including the Environmental Protection Agency (EPA) and the
Department of the Interior’s Fish and Wildlife Service.

SUMMARY OF RESULTS
Our report details our three principal findings:

1. NOAA senior leadership and headquarters clements need to exercise substantially
greater management and oversight of the agency’s regional enforcement operations, to
include setting enforcement priorities based on integration and coordination with
headquarters fisheries management and science center elements; implementing
effective management information systems; and utilizing data to inform its
management decisions and enforcement activities.

2. NOAA needs to strengthen policy guidance, procedures, and internal controls in its
enforcement operations to address a common industry perception that its civil penalty
assessment process is arbitrary and unfair,
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3. NOAA needs to reassess its OLE workforce composition (presently 90 percent criminal
investigators), to determine if this criminal enforcement-oriented structure is the most
effective for accomplishing its primarily regulatory mission.

An important backdrop framing the issues we examined and the results we further discuss
below, is recognizing that regulation of the fishing industry is highly complex and
dynamic—presenting NOAA with a particularly difficult mission. This backdrop
underscores a continual need for NOAA to understand industry perspectives and changing
conditions within its fisheries and the industry; establish and follow enforcement priorities
that are well-grounded and involve integration with the agency’s science elements; ensure
well-managed programs and operations carried out by a workforce structured solely
according to operational needs; and maintain effective communication with the industry.
Essential to NOAA’s overall program effectiveness is ample involvement and oversight by
NOAA leadership, to include ensuring that there are adequate checks and balances for
enforcement operations.

Our report presents specific recommendations for NOAA to strengthen its enforcement
programs and operations, in the interest of promoting greater transparency, consistency,
and oversight. These include:

e NOAA leadership’s regularly addressing and providing input to enforcement priorities
and strategies with regional management, to include integration and coordination with
headquarters fisheries management and science center elements.

¢ Instituting a robust ombudsman program to provide an effective interface with the
commercial fishing industry.

¢ Determining whether NOAA should continue to approach enforcement from a criminal-
investigative standpoint, and determining whether the agency has an appropriate
balance and alignment of uniformed enforcement officers and criminal investigators,
based on mission need.

* Ensuring that GCEL implements and follows an operating procedures manual that
includes processes, methods, and justification for determining civil penalty assessments
and fine settlement amounts; and that OLE’s enforcement operations manual is current
and provides sufficient policy guidance on its authorities and procedures for civil and
criminal enforcement activities.

¢ Ensuring follow-through on GCEL process improvement initiatives outlined in
its memorandum of December 1, 2009.

e Instituting a mechanism for higher-level review of civil penalty assessment
determinations by GCEL attorneys in advance (e.g., by a panel established within NOAA
headquarters). ‘
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e Ensuring that GCEL and OLE develop, implement, and effectively utilize reliable,
integrated case management information systems.

We note that the Under Secretary has directed a series of actions, some immediate and
others in the near future, that are responsive to our findings and recommendations. We
have asked for a specific response to our recommendations and will assess NOAA’s
progress by reviewing and reporting on the status of these and other agency actions.

FINDINGS

NOAA is entrusted with broad statutory enforcement powers to promote compliance and
deter violations within the commercial fishing industry. This calls for the highest degree of
oversight by NOaA leadership to ensure fairness and consistency in enforcement activities
and sanctions, promote program integrity and accountability, and avoid even the
appearance of abuse of authority. The agency’s enforcement operations have not garnered
a great deal of attention from senior management within the large, science-based
organization. Yct these offices have great potential to affect the fishing industry, the
livelihood of individual fishermen, and the public’s confidence in NOAA and the
Department of Commerce. Our three primary findings are as follows:

1. NOAA senior leadership and headquarters elements need to exercise
substantially greater management and oversight of the agency’s regional
enforcement operations.

Given the complexities of NOAA’s mission and organization, the industry, and the current
enforcement climate, its establishment of enforcement priorities is essential. This should
involve integration and coordination with its headquarters fisheries management and
science center elements, including the Assistant Administrator for NMFS, to whom OLE
reports. Such linkage, with corresponding usc of both science and enforcement-related
data, would better enable NOAA to establish priorities and target its enforcement opcrations
to those areas warranting such focused attention.

We concluded that a lack of management attention, direction, and oversight led to regional
enforcement elements operating autonomously. As shown in the table below, this
contributed to aggregate fine assessments in the Northeast Region that are inconsistent with
those in the other regions. Moreover, the substantial difference between initially assessed
and settled fines in the Northeast fosters the appearance that fine assessments in that region
are arbitrary.
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Table. Total Fines and Penalties, by NOAA Region
(July 1, 2004—June 30, 2009)°

LEgie ARy eI ; RER FV RV
Alaska ~ o 1,549,3° $1,835,597
Northwest 599,751 334,642
Pacific Islands 1,190,500 994,555
Southeast 2,245,387 1,152,445
Southwest 1,293,120 594,522

Total 12,349,619 6,484,036

? Figures have been rounded to the nearest dollar.

®The settled amount represents the agreed upon, reduced penalty amount between GCEL and
the respondent. According to GCEL, reductions result from a variety of reasons, most
notably ability to pay. Further, most of the Pacific Islands figures relate to a single large
case.

Source: NOAA (Table derived from GCEL data for closed cases for the above 5-year period.)

The table shows that the Northeast Region’s initial fine assessments totaled nearly

$5.5 million—an amount two-and-a-half times greater than the second highest region, and
about five times or more greater than the other regions. Of further significance, the data
show the Northeast as the region with the greatest percentage reduction from assessed to
settled fine amounts (approximately $5.5 million assessed to approximately $1.6 million
settled—a nearly 70-percent reduction).

GCEL’s explanation for this inconsistency is that initial assessment amounts involve
complex factors, which are considered on a case-by-case basis, using NOaA’s Civil
Administrative Penalty Schedule and accompanying internal guidelines. However, no
formal process exists for sufficiently documenting decisions regarding fine assessments
and settlement amounts, making GCEL’s explanations for regional differences unauditable
and thus unverifiable. Further, information contained in the table required substantial data
manipulation, time, and effort for OLE to produce. NOAA also collects funds from asset
forfeitures (e.g., fish seizures); such information is not included in the table. Inclusion of
those figures would require a similarly labor-intensive manual effort.

We also found that NOAA leadership has had minimal involvement in setting enforcement
priorities, linking enforcement to its fishery management goals, or evaluating enforcement
program effectiveness. Similarly, regionally-established enforcement priorities, even if
documented, have not typically been disseminated to headquarters.
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2. NOAA needs to strengthen policy guidance, procedures, and internal
controls in its enforcement operations to address a common industry
perception that its civil penalty assessment process is arbitrary and unfair.

GCEL’s process for determining civil penalty assessments includes significant discretion on
the part of individual enforcement attorneys, with minimal guidance on how to exercise
that discretion. As such, it is difficult to argue with the view that the process is arbitrary
and in need of reform. One reform that NOAA should consider is instituting a process that
includes higher-level review of civil penalty assessment determinations by GCEL attorneys
in advance. NOAA should also revise applicable procedural regulations and penalty
schedules in order to provide greater consistency and clarity, and reduce confusion among
affected industry parties.

Additionally, NOAA’s data for fines are inherently unreliable because of weaknesses in
GCEL’s and OLE’s current case management information systems—in particular, data that
are missing, entered into the systems inconsistently, or vague. For example, based on our
comparison of “closed” case data between OLE and GCEL data systems, out of 2,726 unique
case numbers in OLE’s system, only about 5 percent match GCEL’s system for cases closed
from July 2007 through June 2009,

To its credit, in response to the results of our review, GCEL has recently initiated several
steps to promote transparency, help ensure fairness, and open lines of communication with
the fishing industry. They include initiatives to (1) revise procedural regulations and
penalty schedules; (2) develop an internal operating procedures manual; and (3) implement
anew case-tracking database, linking to OLE’s case management system.

3. NOAA must reassess its OLE workforce composition, which is now 90 percent
criminal investigators, to determine if such an emphasis on criminal
enforcement is the most effective for accomplishing a primarily regulatory
mission.

Based on OLE’s own data, its caseload from January 1, 2007 through June 30, 2009, was
about 98 percent noncriminal. Ten years ago, NOAA increased its already predominantly
criminal investigator workforce (then 75 percent) to today’s 90 percent. There are
indications in the record that this workforce composition was driven by considerations of
the better pay and benefits that apply to federal criminal investigators, rather than by strict
mission requirements.

OLE’s fundamental mission is to assist in the protection of fisheries by enforcing resource
protection and fisheries management laws. OLE caseload data for January 1, 2007 through
June 30, 2009, illustrate that its mission has prineipally involved enforcement of the

*These efforts are detailed in a December 1, 2009, memorandum from the Assistant General Counsel
for GCEL to NOAA’s Deputy General Counsel.
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Magnuson-Stevens Fishery Conservation and Management Act® (65 percent of cases). The
criminal provisions of the Act are narrowly-focused and nearly all are misdemeanors. Yet
because the office is staffed largely with criminal investigators, OLE’s orientation is to
conduct criminal investigations. This despite the fact that the only felony provisions
involve the use of a dangerous weapon during the commission of an act prohibited by
Magnuson-Stevens and the assault of observers and officers authorized to enforce the Act.*
According to OLE, violations of the Act typically do not result in criminal charges; most
violations (such as exceeding catch limits) result in administrative penalties alone.

While we recognize OLE’s need to maintain a criminal investigative capacity, its
caseload reflects that its current staffing is disproportionate to agency function and
operational need, particularly compared with other agencies with similar mission
profiles and enforcement responsibilities. For instance, agencies such as EPA and
Interior’s Fish and Wildlife Service separate their regulatory and criminal
enforcement functions, with inspectors who handle regulatory enforcement and
criminal investigators who handle criminal investigations.

NOAA ACTIONS IN RESPONSE TO OIG FINDINGS AND RECOMMENDATIONS

In 2 memorandum dated February 3, 2010, Under Secretary Lubchenco announced
a two-pronged approach to addressing our findings and implementing our
recommendations. This approach, which the Under Secretary characterized as
initial steps, entails a series of immediate actions and other actions to be completed
by March 21, 2010, summarized as follows:

A. Immediate actions:

1. Subject to compliance with applicable labor relations requirements, NOAA
General Counsel shall immediately institute higher level reviews of
proposed charging decisions, including proposed penalties and permit
sanctions, and proposed settlements to ensure consistency and predictability.

2. An immediate freeze on the hiring of criminal investigators until NMFs
completes an internal work force analysis to address the appropriate mix of
enforcement personnel and it is approved by the Under Secretary.

3. An immediate shift in oversight of the NMrs Civil Monetary Penalties Fund
(also known as the Asset Forfeiture Fund) from NMFS to NOAA’s
Comptroller.

3 The Act is codified, as amended, at 16 U.S.C. § 1801 et seq. For more information on the Act, see
our January 21, 2010, report.
*See 16 U.S.C. § 1859.
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4. NMFS, in consultation with NoAA’s Office of Communications, will direct
resources to improve communications on enforcement issues, particularly in
the Northeast.

5. NOAA’s General Counsel, NMFS, and NOAA’s Director of External Affairs
will develop specific objectives and detailed plans for a summit on law
enforcement practices to be held no later than June 30, 2010.

B. Actions to be completed by March 21, 2010:

1. NMFS’ Office of Law Enforcement and NOAA’s General Counsel, in
cooperation with NOAA’s Chief Information Officer, will develop a strategy
and schedule to improve management information systems, including
recommendations on actions to take advantage of the internet to increase
transparency.

2. The Assistant Administrator for Fisheries, with input from NOAA’s
leadership, will develop a plan and schedule to implement standardized
procedures for setting enforcement priorities.

3. NoAA’s General Counsel for Enforcement and Litigation will develop a plan
and schedule to strengthen its operating procedures, prosecution of charged
cases, and settlement actions.

4. The Assistant Administrator for Fisheries, in collaboration with the NOAA
Communications Office and General Counsel for Enforcement and
Litigation, will develop an outreach strategy to improve engagement with
the local fisheries community and the public.

5. The Assistant Administrator for Fisheries, in consultation with the Director
of the Workforce Management Office, will formulate a plan to review the
NMFS Office of Law Enforcement’s staffing and procedures. This plan will
explicitly address both civil and criminal requirements, with specific focus
on ensuring that criminal procedures are not applied to civil offenses.
Development of the plan should include appropriate independent review.

OFFICE OF INSPECTOR GENERAL FOLLOW-UP
We have identified three areas for additional review stemming from our results:

1. N0A4’s Retention of Civil Penalties and its Asset Forfeiture Fund. Fishermen and other
industry sources expressed concern to us that NOAA’s fines are exeessive, constituting a
form of bounty, because the agency is able to retain the proceeds from its enforcement
cases. This is not an uncommon charge against law enforcement agencies granted
authority to seize assets. The most effective way to counter such charges is for the
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agency to demonstrate in a transparent way how the proceeds of its enforcement
actions are used. NOAA has the statutory authority to retain proceeds from the civil
penalties it imposes and collects, and pursuant to asset forfeitures (such as the sale of
seized fish, vessels, etc.) for Magnuson-Stevens Act violations to pay for expenses
directly related to investigations and civil or criminal enforcement proceedings.’

We determined that has an asset forfeiture fund comprising such proceeds, the balance
of which the agency reported as $8.4 million as of December 31, 2009. However, the
account under which these proceeds are maintained has weak internal controls, and we
could not readily determine how NOAA has utilized these funds, This is because while
the fund’s balance is included in the Department’s overall financial statements, interna
controls over the fund are not tested as part of the Department’s annual financial
statement audit, due to the relatively small size of the fund; neither are they tested as
part of the annual Department-wide financial audit. As mentioned, we are
commissioning a forensic review of the fund, and will issue our findings upon its
completion.

2. NO44's Progress in Addressing 01G’s Results. We will review and report on NOAA’s
progress in carrying out its actions in response to our findings and recommendations.
QOur follow-up efforts will include reviewing the above-referenced actions announced
by the Under Secretary, GCEL’s initiatives, and any additional measures NOAA takes to
implement our recommendations.

3. Individual Complaints. In order to carry out this review in a timely manner, it
was necessary to closely define our scope and focus on the management of the
programs and operations related to fisheries enforcement. At the same time,
expectations rose that we would investigate individual cases, brought to our
attention or reported in the media, in which fishermen believe they were
treated unfairly or were subject to overzealous enforcement. We could not
accomplish both at the same time. Therefore, our initial focus was on the
management issues we identified.

We received specific complaints from dozens of fishermen during our review,
including alleged abuses of authority by NOAA enforcement personnel,
disparate treatment, and excessive fines. We are in the process of examining
these complaints and corresponding enforcement case files to determine
whether any additional action is necessary or recommended, either by our
office or NOAA. Based on our review to date, allegations of abusive treatment
arc not widespread; however, I feel that it is important that we do all we can to
get to the bottom of these concerns and the facts surrounding these cases.

Mr. Chairman, this concludes my prepared statement. I would be pleased to respond
to any questions that you or other Members of the Subcommittee may have.

516 US.C. § 1861(e)(1)(C).
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Mr. KucINICH. I thank the gentleman.
Dr. Lubchenco, you may proceed.

STATEMENT OF JANE LUBCHENCO

Ms. LuBCHENCO. Thank you, Mr. Chairman, Congressman
Tierney, Congressman Frank. I would greatly appreciate the oppor-
tunity to testify before you today on the recent Inspector General
report.

NOAA, fishermen, and the public share a common goal of pre-
serving and protecting the marine environment and our fisheries
for the long-term health of both our fishery resources and fishing-
dependent communities. Proper regulation and enforcement are
vital to this effort and to the economic vitality of our coastal com-
munities. For all of this to work, commercial and recreational fish-
ermen must know the rules and thus believe that if they follow the
rules, others will do so, too. But these rules must be consistently
and fairly enforced. NOAA is committed to improving its enforce-
ment program to ensure that it is both effective and fair.

I just spent a few hours this morning meeting with fishermen
here in Gloucester. Doing so is part of my commitment to have an
open, productive dialog with them and to understanding their per-
spectives, to hear their ideas about solutions and to work with
them as partners.

In fact, I met with fishermen on my first full day on the job last
March, almost a year ago, and heard, among other things, their
frustration with NOAA’s law enforcement.

A couple of months later I heard concerns from Members of Con-
gress, including from Congressmen Tierney and Frank about
NOAA’s enforcement program. And in response, I requested the
Department of Commerce’s Inspector General conduct a review of
these programs.

I requested this review because I believe in the importance of
NOAA'’s law enforcement efforts and felt it was time to take a fresh
look at how well NOAA’s enforcement efforts are supporting our
mission to rebuild fisheries and the associated economic oppor-
tunity within coastal and fishing communities.

The IG report released on January 21 identifies a number of very
serious issues with NOAA’s law enforcement program and rec-
ommends several steps we should take to address the deficiencies.
I was frankly appalled to learn of the many fundamental problems
identified in the report. I take the report very seriously and I'm
committed to responding in a comprehensive, thoughtful, and time-
ly manner.

To respond to the IG report, I have instructed the new NOAA
General Counsel, Lois Schiffer, and the new National Marine Fish-
ery Service Assistant Administrator, Eric Schwaab, who is with us
here today, to address the IG’s recommendations and continue to
work to improve our outreach and engagement with the fishing
community at large.

While we develop a comprehensive plan to address the report’s
recommendations in the allotted 60-day timeframe, we have al-
ready taken a number of actions in response to the IG report. My
written testimony is more thorough, but let me briefly outline some
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of the changes that have already taken place and talk about some
of the longer term actions we are planning.

In terms of immediate action, first, I have instituted a freeze on
the hiring of criminal investigations until an internal work force
analysis is done to address the appropriate mix of criminal inves-
tigators and regulatory inspectors in the enforcement office. This
action would better position the agency to address the report’s ob-
servation that the Office of Law Enforcement may not have the ap-
propriate balance in its work force.

Second, I have shifted oversight of the Asset Forfeiture Fund
from NOAA’s National Marine Fishery Service to NOAA’s comp-
troller. This immediate step will begin to address the IG’s criticism
that internal controls over this fund are lacking. We are actively
working with IG to conduct a forensic audit on this fund and will
further review this issue once we have the results of that audit.

Third, I have asked the general counsel, and she has committed
to institute higher level reviews for penalties, permit sanctions,
and settlements to ensure consistency and predictability. This ad-
dresses the report’s observation that NOAA lacks formal proce-
dures for sufficiently documenting penalty decision resulting in the
appearance of arbitrary decisionmaking.

Other actions I would like to highlight that fall into the category
of improved communication and enhanced oversight, which are the
major themes of the IG report, No. 1, we are planning a number
of actions to improve communications and increase transparency. A
top level management team is developing detailed plans for a sum-
mit on law enforcement practices to be held no later than June
30th this year. This summit will help us formulate long-range poli-
cies for properly and fairly executing the agency’s enforcement ac-
}ion and develop forward-thinking approaches to enforcement ef-
orts.

We are also well on our way to implementing much needed im-
provements in our management information systems. This effort is
intended to address current system inefficiencies and data integrity
issues. The improvements will enable NOAA to more effectively use
information to guide its decisionmaking and increase transparency.

Two, the IG’s report identified lack of oversight in several as-
pects of our enforcement programs. To address this, we are work-
ing on several initiatives including develop standardized proce-
dures for settlement enforcement priorities. We are also strength-
ening the operating procedure for our enforcement attorneys. These
steps are intended to begin to respond to the issues identified by
the IG. NOAA will buildupon these steps to respond to all of the
IG’s recommendation and to improve our enforcement programs.

Our marine and costal resources are of immense value to the Na-
tion. Effective, fair, and transparent enforcement is critical to en-
suring the long-term sustainability of these resources. I echo the
sense of urgency for change and I commit to serious, measurable
reforms to address the IG’s recommendations and enhance our
work with the fishing industry.

In conclusion, the problems identified in the IG report do not
Oﬁiginate on my watch, but now I own them and I intend to fix
them.

[The prepared statement of Ms. Lubchenco follows:]
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My name is Dr. Jane Lubchenco and I am the Under Secretary of Commerce for Oceans and
Atmosphere and the Administrator of the National Oceanic and Atmospheric Administration
(NOAA). Thank you for the opportunity to testify before you today on the recent Inspector
General report “Review of NOAA Fisheries Enforcement Programs and Operations, Final Report
No. OIG 19887,

BACKGROUND NOAA LAW ENFORCEMENT

NOAA has an important obligation to protect marine and coastal resources under a number of
statutes. NOAA and fishermen share a common goal, captured in law, to maximize the benefits
to the nation derived from our fish stocks. Proper regulation and enforcement are vital to this
effort that also provides stability to coastal economies and to the marine environment on which
so much depends. Commercial and recreational fishermen must believe that if they follow the
rules, others will too. To be effective, the rules must be consistently — and fairly — enforced.

Congress has acknowledged the value of our marine and coastal environment through several
statutes including the Magnuson-Stevens Fishery Conservation and Management Act,
Endangered Species Act (ESA), Marine Mammal Protection Act, National Marine Sanctuary
Act, and others. Under these statutes, NOAA has regulatory obligations to ensure the
sustainability of marine resources and their habitat. A critical component of any regulatory
system is enforcement.

NOAA, fishermen, and the public share a common goal of preserving and protecting the marine
environment and our fisheries for the long-term health of both our fishery resources and fishing-
dependent communities. NOAA’s trust resources are a public resource that should be protected
through proper regulation and enforcement for the benefit of Americans, coastal economies and
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the ocean environment. These responsibilities range from enforcing our fisheries and national
marine sanctuaries regulations to addressing violations of the ESA and other statutes.
Enforcement actions, including investigations and patrols, use of technology such as vessel
monitoring systems (VMS), and partnerships with other federal agencies and states, are needed
to ensure effective management and deter cheating.

The NOAA Fisheries Service Office of Law Enforcement has 164 agents for its broad and
complex mission. NOAA agents enforce numerous regulations, as well as over 35 different
statutes, to assure the conservation and protection of marine resources. To ensure compliance
with these laws and regulations, NOAA has employed a “four pillared approach.” These four
pillars include:

1) Traditional law enforcement methods involving investigations and patrols;

2) Reliance upon key partnerships, particularly our coastal state and territory conservation
enforcement agencies, the United States Coast Guard, and other local and internationally based
enforcement organizations;

3) Advanced technologies, such as the satellite-based VMS program; and
4) Outrcach and education to promote voluntary compliance.

The United States Coast Guard is responsible for the at-sea boarding and inspection of fishing
vessels and fisheries enforcement as a primary component of their mission. The Coast Guard
works collaboratively with NOAA’s Law Enforcement Programs. The State Cooperative
Enforcement program is also integral to NOAA enforcement capabilities. Nearly every U.S.
coastal state and territory (with the exception of one — North Carolina) participates in this
program, thereby providing tens of thousands of hours of dockside and at-sea fisheries patrols
and inspections.

NOAA General Counsel for Enforcement and Litigation attorneys are charged with the
responsibility of bringing enforcement actions for violations of the living marine resource
statutes which NOAA administers. NOAA’s law enforcement agents, officers, and attorneys
throughout the country are critical to ensuring mission success. As we incorporate new and
innovative management measures to rebuild and sustain our Nation’s fisheries, we will rely on
support and cooperation from all of our partners. NOAA is committed to accomplishing its
enforcement and management goals through collaborative, transparent and fair means.

INSPECTOR GENERAL REPORT

Following concerns expressed by Members of Congress and the fishing community, 1 requested
the Department of Commerce Inspector General (IG) conduct a review of NOAA’s Office of
Law Enforcement and NOAA’s General Counsel for Enforcement and Litigation in June 2009. 1
requested this review because I believe in the importance of NOAA’s law enforcement efforts
and felt it was time to take a fresh look at how well NOAA’s enforcement efforts are supporting
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our mission to rebuild fisheries and to preserve good jobs and economic opportunity within our
coastal and fishing communities.

The Inspector General’s report, released on January 21, 2010, identifies a numbcr of very serious
issues with NOAA’s enforccment program, and recommends several steps we should take to
address deficiencies. I take this report very seriously, and [ am committed to responding in a
comprehensive, thoughtful, and timely manner. I have instructed the NOAA General Counsel
and the National Marine Fisheries Service Assistant Administrator to address the Inspector
General’s recommendations and continue to work to improve our outreach and engagement with
the fishing community at-large. While we develop a comprchensive plan to address the report
recommendations in the 60-day timeframe, we have already taken a number of actions in
response to the IG report.

Let me briefly outline some of the immediate actions we have taken, the short-term actions we
are currently working on, and the long-term actions we are planning,

Immediate Actions:

First,  have institutcd a freeze on the hiring of criminal investigators until an internal work force
analysis is done to address the appropriate mix of criminal investigators and regulatory
inspectors in the enforcement office. This action will better position the agency to address the
report’s observation that the Office of Law Enforcement may not have the appropriate balance of
criminal investigators and regulatory inspectors.

Second, I have shifted oversight of the Civil Monetary Penalties Fund (also known as the Asset
Forfeiture Fund) from NOAA’s National Marine Fisheries Service (NMFS) to NOAA's
Comptroller. This intermediate step will begin to address the IG’s criticism that internal controls
over this fund are lacking, and that cfforts are required to ensure proper use and verification of
the funds. The IG is in the process of conducting a Forensic Audit on this fund. We will further
review this issue oncc we have the results of that audit.

Short-Term Actions:
In addition, I have asked for the following short-term actions:

1. To address the report’s observation that NOAA lacks formal procedures for sufficiently
documenting decisions regarding penalty assessments and scttlements resulting in a process
that provides the appearance of arbitrary decision-making (subject to compliance with
applicable labor relations requirements), NOAA’s General Counsel will institute higher level
reviews of penalties, permit sanctions, and settlements to ensure consistency and
predictability.

2. To address the perception among the regulated community and the interested public that
NOAAs regulatory processes and enforcement actions are arbitrary and lack transparency,
the Assistant Administrator for Fisheries, working with our Office of Communications, will
improve communications on enforcement issues, particularly in the Northeast. This effort
will include actions to enhance understanding of fisheries regulations as well as to ensure
transparency of enforcement actions.
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To develop forward-thinking approaches to enforcement efforts (including approaches to
address the regulated communities concern of complex, conflicting, and excessive
administrative burdens) and to assist NOAA leadership in formulating long-range policies for
properly executing the agency’s enforcement actions to protect living marine resources, [
have asked NOAA General Counsel, the Assistant Administrator for Fisheries and the
Director of External Affairs to develop specific objectives and detailed plans for a summit on
law enforcement practices to be held no later than June 30, 2010. This effort will include a
list of possible chairs and co-chairs, the identification of possible facilitators, and a
communications strategy.

Long-Term Actions:
In terms of longer-term actions, by March 21, NOAA will develop strategies that:

1.

Improve management information systems, including recommendations on actions to take
advantage of the internet to increase transparency. This effort is intended to address current
system inefficiencies and data integrity issues, and it will enable NOAA to more effectively
use information to guide its decision making and increase transparency in our enforcement
efforts.

Implement standardized procedures for setting enforcement priorities. The IG’s report found
that NOAA leadership has had minimal involvement in setting enforcement priorities.
Implementing standard procedures for setting cnforcement priorities will ensure consistency
among regions while addressing regional needs.

Strengthen enforcement attorney operating procedures, prosecution of charged cases, and
settlement actions. The IG report identified a need for NOAA to undertake revisions to
applicable procedural regulations and penalty schedules. This effort will provide greater
consistency and clarity, and will reduce confusion among affected industry parties.

Develop an outreach strategy to improve engagement with the local fisheries community and
the public. In addition to improving the regulated community’s understanding of fishing
regulations and NOAA’s enforcement activities, this action is intended to increase rapport
between NOAA and fishermen, and lead to improved communications and informal problem
solving.

Review the NMFS Office of Law Enforcement’s staffing and procedures including both civil
and criminal requirements, with a specific focus on ensuring that criminal procedures are not
applied to civil offenses. NOAA’s review should include an independent review by a body
familiar with administrative and operational procedures. The IG report called into question
the proportion of law enforcement staff (i.e. criminal investigators versus uniformed
enforcement officers), and it suggested that staffing is disproportionate to agency functions
and operational need. The plan will be responsive to this concern, and will take into account
information and outcomes resulting from the actions outlined above.
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These ten steps are intended to begin to respond to the issues identified by the Department of
Commerce’s Inspector General. NOAA will build upon these steps to develop a comprehensive
plan that responds to all of the Inspector General’s recommendations.

Our marine and coastal resources are of immense value to the nation. Effective, fair, and
transparent enforcement is critical to ensuring the long-term sustainability of these resources.
This is a high priority issue for me and I am committed to addressing the 1G’s recommendations
and enhancing our efforts to work with the fishing industry and public in a more constructive
manner.
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Mr. KucCINICH. Thank you, Dr. Lubchenco.
The Chair recognizes Mr. Jones for 5 minutes.

STATEMENT OF DALE JONES

Mr. JoNES. Good morning, Chair, Congressman Tierney, Con-
gressman Frank. Thank you for your invitation and opportunity to
testify before you today.

The NOAA Office of Law Enforcement is dedicated to ensuring
the professional and responsible enforcement of our nation’s fish-
eries and marine resource-related laws. We recognize that in meet-
ing those missions to facilitate commercial fishing and the mandate
to conserve stocks and ensure sustainability, it is critical that we
reconcile the conflicts that are inherent.

As you know, our biggest area of responsibility is the enforce-
ment of the regulations that are created to manage domestic com-
mercial fishing. Our role also involves the enforcement of matters
involving recreational fishing, the protection of marine mammals,
endangered species, and sanctuaries, as well as matters pertaining
to international fisheries enforcement.

As the Director of the Office of Law Enforcement, my role is to
assure that we identify and document violations of the laws and
regulations enacted within these mission areas and to refer infor-
mation on violations documented to the appropriate prosecutors for
further action.

We also work collaboratively with others to enhance compliance
and outreach in education efforts. Our ongoing challenge is to meld
these extensive mission requirements into an enforcement premise
and approach that allows us to cover a vast geographic jurisdiction
with limited numbers of personnel.

We are, therefore, working closely and responsibly with Dr.
Lubchenco and NOAA leadership to determine the most effective
and appropriate actions to take in light of the Inspector General’s
report. We will work within the scope of Dr. Lubchenco’s direction
to ensure we are responsive to the report and, if necessary, any re-
quired changes to our enforcement approach.

Thank you.

Mr. TIERNEY. Mr. Chairman, I understand that we are going to
have several rounds of questioning and I think we all have ques-
tions for each of these witness.

Mr. KucCINICH. I'm going to recognize Mr. Tierney for the first 5
minutes, and then I will recognize Mr. Frank, and then I will go
last in the first round. We will take as many rounds as we need.

Mr. TIERNEY. Thank you.

Mr. Zinser, thank you for your report. We appreciate it, and I
think it’s been helpful as we look at these issues. You mentioned
in your report to the Administrator that there were expectations
that your office would further investigate individual offices, that
you didn’t feel it was possible for you to do that simultaneously
with your broader view of what was going on nationally in law en-
forcement on that. You said you would followup. So my question to
you is: When can we expect a report on that followup?

Mr. ZINSER. Thank you, Mr. Tierney. Our followup efforts are, we
identified three followup efforts in our report. One was to do the
forensic review on the Asset Forfeiture Fund. That is underway.
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And we do expect something back from the audit team there prob-
ably within 30 or 45 days.

Mr. TIERNEY. I ask if you angle your mic like that so you are not
necessarily speaking right into it.

Mr. ZINSER. OK.

Mr. FRANK. Make sure you do not speak straightforwardly.

Mr. ZINSER. So the Asset Forfeiture audit is underway and we
do expect some results from that within 30 to 45 days.

The other thing that we committed to was following up on the
actions that NOAA is taking. Based on my experience in the In-
spector General community, you can make all the recommendations
that you want, but if you don’t follow through and make sure that
the agency follows through themselves, nothing may happen. So we
are committed to sticking with this issue.

The third issue is to try to identify and get to the bottom of some
of the individual complaints that we heard as we went around and
spoke to members of the fishing community about the way they
have been treated, either by the law enforcement agents or the at-
torneys themselves, and it really falls into this category of how the
NOAA officials exercise their discretion. We've identified between
20 and 25 such cases. We are in the process, and while it’s difficult
for me to pinpoint a day when we are going to be completed, we
are trying to get done as soon as possible. I would say within the
next 90 days.

Mr. TiERNEY. Thank you. You also talked in your report about
saying you might recommend or suggest consideration of some of
those cases’ resolution through an ombudsman. Would you
expandon that concept a little bit.

Mr. ZINSER. Yes, sir. It seemed to us that the complexities of this
area for regulation is more than what an Inspector General could
deal with, and there does in our view need to be some place that
is independent and objective that members of a regulated commu-
nity can go to with the type of grievances that we heard. It’s not—
in some cases, it’s how fairly the regulations were interpreted. In
some cases it’'s how fairly authority is exercised, and there are om-
budsman programs in the Federal Government that deal with ex-
actly those kinds of issues, and we think it’s worth NOAA looking
at whether or not that would be appropriate for this area.

Mr. TiERNEY. Dr. Lubchenco, is that something you are, in fact,
considering?

Ms. LUBCHENCO. Congressman, we are considering all of the rec-
ommendations that were in the report.

Mr. TIERNEY. I just didn’t happen to see any mention of yours
of that particular aspect in your written memo that went out. But
you are considering it?

Ms. LuBCcHENCO. Everything that is in the report is on the table
as far as I'm concerned.

Mr. TiERNEY. Thank you.

Mr. Zinser, you found in your report that the process for deter-
mining civil penalty assessment is, in your words, characterized by
significant discretion on the part of individual enforcement attor-
neys. You note that there is, again in your words, minimal guid-
ance on how to exercise that discretion. So in essence, if you put
that in plain English, I think what you are saying is that the sys-
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tem has been run and individual enforcement attorneys decide on
their own what penalties should be and there seems to be no sched-
ule or guideline or whatever that they are obligated to follow and
no supervision or at least not adequate supervision for superiors in
setting amounts. Is that an accurate statement?

Mr. ZINSER. Yes, sir, except that there is a penalty schedule, but
there is a great deal of flexibility within that schedule in terms of,
for example, how many violations a fisherman is cited for and then
for each of these violations whether you are fined at the lower end
of the schedule or at the upper end of the schedule. And we
couldn’t find any kind of operating procedures that would guide an
attorney to try to figure those types of issues, nor did we find any
records in the attorneys’ files as to how they arrived at their final
assessments.

Mr. TIERNEY. So I think the reason you concluded that you find
it difficult to argue with those who view the process as arbitrary
and in need of reform is based on the sheer lack of that structure
or process for setting particular penalties for specific violations. So
isn’t that problem exacerbated by the fact that there is incredible
complexity in the guidelines, in the process, and all that?

Mr. ZINSER. Yes, sir, I would agree with that.

Mr. TIERNEY. In your estimation, wouldn’t it beg for some review
of the pending cases, at least in the Northeast, and then we would
maybe hold off on enforcement while that’s being done?

Mr. ZINSER. I do think that it does require some review of pend-
ing cases. What we did not find was widespread abuse or informa-
tion that abusive conduct was widespread. So in that regard, I
don’t know that our report would support a nationwide moratorium
on enforcement actions, but I do think it warrants a review of
pending cases.

Mr. TIERNEY. My time is up. We will get back to that later.

Mr. KucINICH. The Chair recognizes Congressman Frank.

Mr. FrRANK. To followup, Mr. Zinser, I think it is important that
we have this review of pending cases with this recognition. What
of the cases already adjudicated where there is a finding you made
that there was a real unfairness—maybe I can address this to Dr.
Lubchenco as well—we are the Federal Government. I think we
should err on the side—well, not err, but just be open about this.
Dr. Lubchenco, what about a procedure whereby egregious cases of
abuse, they need not have been widespread to have been very nega-
tive on the individual who is the victim or individuals, can we set
up a procedure whereby there can be some review and a revisiting
of that, and in some cases perhaps an adjustment of the penalty?
It’s been done in the past. We are not talking about the courts com-
ing in and ordering it. We are talking about us voluntarily, the
Federal Government saying, you know, we think we made a mis-
take in this case. We were too hard on this or that individual, can
we get such a procedure?

Ms. LUBCHENCO. Congressman, I didn’t see anything in the In-
spector General’s report that would lead me to believe that there’s
grounds for reopening old cases. I have asked my general counsel
to review the docket of current cases and ensure that they are all
appropriate to go ahead.
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Many of the problems that were identified in the report—well,
the cases that have gone to an administrative law judge have had
an independent review by the judge of the merits of the case and
decided based on that. So in those circumstances there has been an
independent determination.

Mr. FRANK. I understand. And I'm not talking about somebody
being able to do this as a matter of right. Again, we are the Fed-
eral Government. You didn’t see anything in the report that sug-
gest you look at old cases? Well, I did. I saw some examples that
were given that seemed to be unfair. Why—I will say also adminis-
trate law judges, they aren’t totally independent judges.

When I first became the representative of a fishing area in 1993,
we had serious problems with an inappropriately close relationship
between a prosecutor and individual law judges. NOAA at the time
agreed and altered that. You say you didn’t see anything in your
report. What would be the harm in setting up a procedure whereby
extraordinary cases where there appears to have been some unfair-
ness, of taking another look at it?

Ms. LUBCHENCO. Congressman, I would seek the Inspector Gen-
eral’s counsel on that.

Mr. FRANK. Mr. Zinser, you are up.

Mr. ZINSER. I think the situations that you are referring to are
exactly those we have agreed to look at in our followup.

Mr. FRANK. Well, you looked at them in your followup, but you
are in power to relitigate them?

Mr. ZINSER. No, sir.

Mr. FRANK. But you have identified some that you think were—
again, not huge amounts maybe—but you found some you think
you should followup. Then, Dr. Lubchenco, if they were to followup
and found to have been unfair, inappropriate, wouldn’t we not, as
the Federal Government, want to reopen them?

Ms. LUBCHENCO. I think if those were the circumstances, that
would be appropriate.

Mr. FRANK. Thank you.

Mr. Jones, you've got a tough job. I understand that. But the re-
port is obviously critical in some individual instances. Do you think
the report was accurate, fair? Do you think it was unduly critical?

Mr. JONES. No, I don’t think it was unduly critical. Again, this
was a report Dr. Lubchenco requested and Mr. Zinser provided. We
take it very seriously and we are going to take a look——

Mr. FRANK. You don’t intend—I guess we want two sets of
things. One is some overall changes. You are going to be looking
at these particular cases and seeing what the subjects were that
the Inspector General talked about which do appear to have been
very unfair?

Mr. JONES. The question of the cases that he will be looking into,
obviously I'm very anxious to see what the outcome of those will
be as well because I feel very strongly that it’s important to look
at these cases and to do a very close analysis of what all the facts
are in these cases. Because a great deal has been made of what
they may represent. So I'm very anxious to find out.

Mr. FrRaNK. I do think we have an obligation not to simply stop
mistakes going forward, but to undue them when they have hap-
pened. I will finish up.
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Dr. Lubchenco, you said these did not begin on your watch, these
were prior, and I appreciate your commitment to fixing them.
There’s one other thing that has to be done. This is a statement,
not a comment. I just figured I would mention it.

Part of what we are told is that the problem with these excep-
tions and all these loopholes, I think that is a recognition of the
fact that there is too much rigidity at the basis. When there is a
problem with the basic system, too much pressure is then engen-
dered for this exception and that exemption, etc. And that’s one
reason why I think we need to have flexibility in the basic statute.
So instead of having to do these case by case and issue by issue,
we can have more flexibility overall and that, I think, would reduce
the complexity. Reducing the complexity reduces the burden of
compliance both on the individual in the business and on law en-
forcement.

Thank you, Mr. Chairman.

Mr. KucINICH. Thank you very much, Congressman Frank.

Now, Mr. Jones, the Inspector General’s report says that about
90 percent of your investigators are criminal investigators. His re-
port also says that given the structure of the Magnuson-Stevens
Act, that the office has a disproportional number of criminal inves-
tigators. This raises a question about your own philosophy. Do you
think that people who are in violation or could be in violation of
regulations, where there are essentially administrative penalties, is
it your opinion that they are criminals?

Mr. JONES. Absolutely not. And again, you raise the term that
this is a philosophy, and I have to take a very careful look at what
he’s presented to us and——

Mr. KuciNicH. No, what’s your philosophy, not his philosophy.
Do you think these people are criminals?

Mr. JONES. No, I do not believe they are criminals.

Mr. KuciNicH. Why do you have so many criminal investigators?
I don’t understand that.

Mr. JONES. The reason that we have criminal investigators in
this position really goes back to the overall process in terms of
what’s occurred over the 40 years the agency’s been in existence.

Mr. KuciNICH. I'm not talking 40 years, Mr. Jones. I'm talking
about your experience, why do you have so many criminal inves-
tigators? I don’t understand.

Mr. JONES. The reason that we have criminal investigators is be-
cause they present to us the widest skill set and the deepest skill
set that we have available to actually conduct the business that we
have to conduct on the vast geographic

Mr. KucINICH. But the Inspector General says that according to
the OLE, violations of the act typically do not result in criminal
charges. Most violations, such as exceeding catch limits, result in
administrative penalties alone.

I raise this question because if you bring a mind-set to a task
that says, well, these are a bunch of criminals, you get criminal in-
vestigators to help confirm that, you take a whole different ap-
proach in enforcement. I just wanted to point that out.

Now, Mr. Jones, isn’t it true that in December you wrote a direc-
tor’s note to the Office for Law Enforcement staff in which you
said, “We really have nothing to fear coming as a result of the Of-
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fice of Inspector General review. We need not ask permission to,
nor apologize for, doing our job.”

Did you say that or did you write that?

Mr. JONES. Yes, I did.

Mr. KuciNicH. Now that the IG report is out criticizing the job
that you have done and the NOAA Administrator has issued a re-
form plan, I wonder if you still feel that you and your leadership
of the Office for Law Enforcement do not foresee any need to make
any significant changes?

Mr. JONES. The letter was directed to our entire employee group
and it was directed in a manner that was intended to encourage

people that were undergoing a great deal of morale stress in terms
of-

Mr. KuciNicH. What do you think, though? What do you think?

Mr. JONES. At this point, as I stated earlier, we are going to do
everything to follow Dr. Lubchenco’s lead to resolve the issues.

Mr. KuciNIicH. Not “we.” You. What do you think? Not what we
think. What do you think?

Mr. JONES. As I stated, I personally am committed to following
through with the direction that I'll receive and to making the ap-
propriate changes and to go to the premise and the philosophy, if
you will, that this leadership wants us to go in or directs us to go
in. That’s what I believe.

Mr. KuciNicH. Thank you, Mr. Jones.

Now, questions have been raised about your management in the
Asset Forfeiture Fund. The IG has found that the Office for Law
Enforcement did not maintain customary internal controls over the
Asset Forfeiture Fund. And then they went ahead and commis-
sioned an audit by forensic accountants.

Are you as sure and are you sure that the accountants wouldn’t
find any wrongdoing? Since you have custody of this for years, are
you pretty sure that the Asset Forfeiture Fund was run on the up-
and-up, no problems?

Mr. JONES. Yes, I'm very comfortable in that. The fund expendi-
tures are spent in the same manner with the same protocols as are
the other appropriated funds within NOAA. This money goes into
a NOAA account and we follow the protocols that NOAA has in
place to spend money.In fact, there are more restrictions on the ex-
penditure of fund moneys. As you well know, the Magnuson Act
specifies what that money could be spent on.

Mr. KuciNicH. Well, let me ask you, isn’t it true that you've
taken the Asset Forfeiture Fund, you are charging, rather, for
international travel that you have taken?

Mr. JONES. My office has not much. There may be some out of
the Office of Law Enforcement.

Mr. KuciNicH. Not your office, you.

Mr. JONES. Me, personally, I don’t believe I've spent—I have
done international travel. Most of my travel

Mr. KuciINICcH. Well, let me ask the Inspector General.

Do you have any evidence that Mr. Jones has taken any inter-
national travel using Asset Forfeiture Fund moneys?

Mr. ZINSER. Sir, the preliminary, some of the preliminary results
from the forensic review that we are doing does indicate that there
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has been international travel charged to that fund and I do believe
that it shows it was travel charged by Mr. Jones, yes.

Mr. KUCINICH. I’'m going to take that up in the second round of
questioning.

Mr. Tierney, it’s your time to ask questions for a second round.

Mr. TiERNEY. Thank you.

Mr. Jones, prior to your appointment as the chief of the Office
of Law Enforcement, what experience did you have with regulating
fisheries or enforcing fishery regulations?

Mr. JONES. None.

Mr. TiERNEY. Had you done any enforcement of civil administra-
tive violations versus criminal activity?

Mr. JONES. Nothing extensive, no. My background is primarily in
municipal law enforcement prior to my taking this position.

Mr. TIERNEY. Sir, do you recall in 2006, September 2006, former
Mayor John Bell, Senator Bruce Tarr, Representative Ann-Mar-
garet Ferrante, Louie Linquata, Jackie O’Dell, George McCabe
from my office, and others came down to Washington to meet with
you and at that time it was, I believe, Mr. Hogarth to talk about
the improper tactics that were being complained of, the fact there
were enforcement fishery regulations that seemed to be severely in
question, derogatory language, imposition of inappropriately high
fees and penalties, do you remember that, that visit?

Mr. JONES. I remember visiting, yes, I do.

Mr. TIERNEY. Do you remember promising at the end of that visit
that you would come to Gloucester and talk with everybody? And
I assume that you do.

Mr. JoONES. I remember—I do not want to be argumentative, but
there were some misunderstandings about the followup on that,
and we did make an extensive number of attempts to follow
through with our commitment in that regard.

Mr. TIERNEY. Well, did you ever come directly after that or before
the auction was raided at the end of 2006?

Mr. JONES. No.

Mr. TIERNEY. So I guess to be fair to you, I think what you are
sayé}ng is you tried to get here and couldn’t get here for some rea-
son?

Mr. JONES. Yeah, there was some—yes.

Mr. TiIERNEY. What have you done or what did you do following
that visit in September 2006 to remedy any of the problems that
are raised?

Mr. JONES. I looked into the complaints that I was aware of and
to determine what the background of those complaints were and to
try to make some determinations as to whether there was actually
any improper conduct or was any improper conduct on behalf of our
employees.

Mr. TiERNEY. Could you tell me why you never established more
formal guidelines for use of the forfeiture funds?

Mr. JoNES. The Magnuson Act has a direct set of specific areas
that it can be used for. We followed that. And second, again, as I
stated earlier, our use of the fund is done in the same manner as
will be used in other funds for—from throughout NOAA.

Mr. TIERNEY. You are familiar with the Inspector General’s find-
ings in his report that the Northeast area suffered fines of $5v%
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million, which is two and a half times the amount for the next
highest region, and five times or more higher than the other four
regions. Given that, and given all the other information in the In-
spector General’s report, and the complaints you have heard since
2006, you didn’t think that some remedial action was necessary
both with the fund and with respect to responding to these com-
plaints?

Mr. JONES. Let me just first state clearly that I do not hold re-
sponsibility for the attorneys and for the setting and establishment
of funds. We investigate the cases and I pass those, my office
passes those to the Office of General Counsel.

But beyond that, to say did we follow through, did we look at
that, once again, the fund expenditures are done in accordance
with the same as any other NOAA account. So there’s checks and
balances along the way for that and for looking at how appro-
priated money is spent as well as fund money.

The actual fines that are levied and the levels of those, we've
taken a look at that and there are some numbers in there, but
again, that doesn’t follow directly under my responsibility, but I do
not

Mr. TIERNEY. I'm having a hard time, Mr. Jones, with when I
look at all the complaints that have gone back to you directly and
to NOAA from this community and others in the Northeast in par-
ticular, but elsewhere in the country, as well, how is it that you
know all of those complaints, that you are familiar with all those
situations, you now know the Inspector General’s report and all of
the grievances that he cites in there, how can you put out a direc-
tor’'s minute to your staff indicating that you see nothing or per-
ceive nothing will be wrong on that basis? I think it shows that you
are out of touch with what’s going on in your agency there.

Mr. JoNES. Well, again, I have a great deal of respect for the In-
spector General and what they have put forward. I have a great
deal of confidence in our employees in what they did, and I wanted
to be sure and just trying to encourage them through this report
and where they would be at.

I have no doubt that there are, as—if you read the entire memo,
that we could have made mistakes, that there would be things that
we look at and maybe changes we have to make. But, again, to say
individual employees had anything to fear, that was my point.

Mr. TIERNEY. You said that you had nothing to fear on that basis
and you also said you respect the fishing community, but you seem
to give short shrift to their allegations and their complaints.

Let me just summarize here for a second. Since 1998, the Inspec-
tor General has been reporting that the Office of Law Enforcement
has a lack of policy direction and lack of mission focus. His report
has recommended that NMFS develop specific enforcement prior-
ities and goals for the OLE, which hasn’t been done.

The OLE has a history of poor communication and mistrust, par-
ticularly in the Northeast; there’s been, at best, only limited
progress in improving transparency in the fishing management
process; that under your watch, there’s been continued and even
exacerbated mistrust and lack of confidence and a continued lack
of communication; that under your watch the civil penalty process
continues to lack transparency and appears to be arbitrary and un-
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fair; that there continues to be a failure to distinguish what is an
appropriate penalty as opposed to what is an excessive fine in
order to deter future violations and reflect the violations’ harm for
natural resources,particularly with regard to paper errors that are
found in the face of complex rules and data issues.

Mr. Jones, why shouldn’t Dr. Lubchenco take some remedial ac-
tion here, some personnel actions here, to either discipline or fire
you or somebody that’s responsible for that continuing situation?

Mr. JONES. Well, once again, I think—once again, I think there
is a lot more detail behind that and I knew that—you know, again,
I will reiterate that my office is not responsible for setting the fines
and penalties. However, I will say that as we look at the Inspector
General’s report, he has said that he would look at specific cases.
To date those cases have yet to be evaluated.

I have also had a commitment to look at individual cases and fol-
low through and hold people accountable for violations and inap-
propriate conduct, and my track record will show that as well, and
I'm committed to follow through with what the Inspector General
has recommended and the direction that leadership has and will
give us, and I'm very capable and very committed to doing that.

Mr. KuciNICH. The gentleman’s time has expired. We will cer-
tainly have another round. We are going to Mr. Frank. You may
proceed, Congressman Frank.

Mr. FRANK. Following up on that, Mr. Jones, you said that you
would take appropriate action when something was done wrong.
Could we get—has law enforcement officials—I'm sure the majority
of them are very hard working and decent. Law enforcement is
never an easy job. People don’t like to be stopped for doing things
they shouldn’t do, but there are occasional excesses. It’'s important
that we have good enforcement but also be protected. Have people
been disciplined for the kind of abuses that the Inspector General
talks about?

Mr. JONES. Yes, they have. We have investigated 15 or 20 per
year. We are an agency

Mr. FRANK. Could we get, without naming names necessarily,
but just a list of the disciplinary actions that have been taken be-
cause of abuses?

Mr. JONES. Again, I don’t know whether it’s appropriate with re-
gard to that.

Mr. FRANK. What would be inappropriate about telling us the
number of people that you disciplined and why, even if you leave
the names aside? I'm not sure that’s necessary, but I don’t under-
stand why you couldn’t give us a summary of disciplinary action or
a list of them.

Mr. JONES. I believe that we could probably do that. I don’t have
it with me, of course.

Mr. FRANK. No. Let me also ask the question: Were you sur-
prised by the Inspector General’s report? Was it more critical that
you expected?

Mr. JONES. Yes, I was, actually.

Mr. FRANK. All right. But that goes to Mr. Tierney’s point. You
told me that you don’t contest the Inspector General’s report and
apparently things were worse than you realized. So the question is
going forward, what do you do to prevent yourself from being sur-
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prised—again, if you were there—and now you acknowledge things
were worse in your area than you thought they were, you have
committed to looking at individual cases. What kind of structural
organizational changes do we have? What do you plan to imple-
ment, what policies to prevent these abuses and get you better in-
formed so you are not surprised by a subsequent report?

Mr. JONES. Well, we are going to conduct a work force analysis
that Dr. Lubchenco has directed us to conduct and we will take a
look at——

Mr. FRANK. Workforce analysis means what?

Mr. JONES. I'm sorry. That means that we are taking a look at
the mix of the criminal investigators versus non-criminal

Mr. FRANK. What about individual investigators? Some of the
people apparently didn’t think they should have done something, is
there a process for that?

Mr. JONES. There is a process for that in place and we followup
when we find out that there is

Mr. FRANK. Again, I say to you, Mr. Jones, what I said to the
bank regulators on Friday, we would ask them about individual al-
legations that they were too harsh and banks weren’t able to lend
because of the lack of lending activity is a serious problem. The
gentleman from Cleveland has looked into that, as well.

You acknowledged a general problem, but every time we ask you
about a specific, you say things are doing OK. So there is a dis-
connect there. It can’t be that your procedures as you have them
were good if you then were surprised by an unpopular or unfavor-
able report. So we need to know what changes are you making
that, A, correct these things, and B, get you in a better position for
them not to occur?

Mr. JoNES. Well, again, we are going to be pulling additional
data and information on what has occurred, what different cases
are involved, and what processes, and we will be scrutinizing those
more closely.

Mr. FRANK. You got some data. What do you do about it? Are you
planning any structural changes? Changing the mix is one thing.
But it does seem like there is some serious deficiencies in the oper-
ation that were revealed by the report that you do not contest. You
said it was a fair report. You were surprised by how negative it
was. It’s not enough to say, well, we are just going to get more in-
formation.

Somebody, Dr. Lubchenco, and I understand you inherited this,
but somebody better be thinking seriously about more than data
analysis to prevent the reoccurrence of this situation. Again, it’s a
very critical report that surprised the man in charge. No one con-
tested the report. So what do we do from here?

Mr. JONES. Well, again, I can only reiterate to you that we take
it very seriously. We are going to follow the direction that we re-
ceive and we will be looking at every aspect of what we do and
making determinations on how we can make certain that it does
not happen again.

Mr. FRANK. I assume we will get some reports on that. I think
there is a certain amount of skepticism. Dr. Lubchenco, I just
would add again, I continue to be convinced that—let me ask you,
the fact that we have—people have said, the Inspector General said
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there are a lot of exemptions, it’s a very complex thing to admin-
ister partly because of all the exemptions, etc. Does that not sug-
gest going back to the basic statute because it’s absolutely not ideal
to have a situation where so many exemptions, exceptions, etc.,
have to happen? Is there some way the statute can reduce that?

Ms. LUBCHENCO. Congressman, I think that the rules are a
nightmare, frankly. They are very complex. It’s difficult for every-
one to know exactly what the rules are. And I think it is an area
that is most appropriate to pay some attention to.

Mr. FRANK. Thank you. Again, I would say we may disagree on
this, part of the problem if you start with a very basic, rigid rule,
then you generate a lot more exceptions. I think we put all the
flexibility in, the exceptions, etc.—I think you need to go back to
the statute. You can’t correct an excessively rigid statute by a
Wholelllot of regulation. I think we have to go back to the statute,
as well.

Thank you, Mr. Chairman.

Mr. KuciNicH. Thank you very much, Congressman Frank.

Now, Mr. Jones, the IG’s report, in talking about the Asset For-
feiture Fund, says that they were constraining your ability to ex-
amine the use of the Asset Forfeiture Fund; that they are not
aware of the fund ever having been audited; that the proceeds and
accounting for the proceeds seem to have weak internal controls
and could not—and the IG could not readily determine how NOAA
utilized the funds.

Now, Mr. Jones, the IG stated evidence suggests that you have
charged the Asset Forfeiture Fund for international travel that
you, yourself, have taken. Isn’t it true that some or all of that trav-
el was not case related since you don’t work cases as head of Office
of Law Enforcement, Mr. Jones?

Mr. JoNES. I would have to, again, first await the specific find-
ings to determine exactly what the accounting shows as to whether
I personally was on the fund or on appropriated moneys that any
expenses for my travel was charged to. I am not aware of my travel
expenses being charged to the Asset Forfeiture Fund. I have taken
international travel. I have conducted that business on behalf of
NOAA and strictly on behalf of NOAA only, and so there are a
number of different trips that I have taken in the 10-years plus
that I've been in this job, and it is possible that some of those ac-
tual expenses were charged to the Asset Forfeiture Fund.

Now, I will say right up front there is travel that occurs within
NOAA that is charged—there has been international travel
charged to the Asset Forfeiture Fund, and that is in support of the
effort to resolve issues involving illegal, unreported fishing on the
international scale, on what they call MCS, Monitored Controlled
Surveillance type, of work.

Mr. KuciNICH. But from the information we have, your travel is
not case related?

Mr. JONES. Is not directly case related, but it is in support of
international investigation.

Mr. KuciNicH. Thank you.

Now, didn’t your office inform the Administrator of NOAA just
last month that international travel charged to the Asset Forfeiture
Fund was, “the majority of all travel requirements for personnel to
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accommodate case-related work supported through the fund?” Now
wouldn’t you have to admit that, at least as part of your inter-
national travel is concerned, this explanation that you gave the Ad-
ministrator was not accurate?

Mr. JONES. It was not personal information, that’s correct. Those
are general statements. Those are general statements

Mr. KucCINICH. It was partial information?

Mr. JONES. Those are general statements to try to give an idea
of what the fund expenditures were. We got a general question,
what types of things, so we gave examples. That list is certainly
not comprehensive. There is an extensive number of things that
would not be on that list.

Mr. KuciNICH. I just want to make sure that we are clear be-
cause you are under oath.

Mr. JONES. I understand.

Mr. KucINICH. Now, isn’t it true that you, yourself, had no fish-
eries experience or Federal law enforcement training before you be-
came chief of enforcement, chief of enforcement at NOAA?

Mr. JoONES. That’s correct.

Mr. KuciNICH. Now, you placed a number of state police officers
in positions, in the top positions of the Office of Law Enforcement.
Isn’t it true that none of those individuals had fisheries law en-
forcement experience either?

Mr. JONES. I've hired a number of people in my 10 years and
some of them did have enforcement experience in the Federal level.

Mr. KuciNICcH. Let’s talk about Mr. Spurrier, Mr. Paterni, and
Mr. Robbins. Isn’t it true that you waived the NOAA requirement
of Federal law enforcement training to give NOAA jobs to each of
those individuals?

Mr. JONES. Those individuals were hired in complete compliance
with the selection process within NOAA.

Mr. KucINICH. Did you waive the NOAA requirement for Federal
law enforcement training?

Mr. JONES. There was no waiver required. I did not make any
specific waiver. Those applications were vetted through the human
resources process of NOAA, and they were hired through that proc-
ess. Those individuals were on the certification that I received.

Mr. KuciNICH. Could you tell this subcommittee then how it was
that officers were hired who had none of the required credentials
or fisheries experience and they ended up taking over a leadership
position of a Federal resource law enforcement agency? How did
that happen? How did it happen?

Mr. JONES. They were among those well-qualified applicants that
we received at the time in the interview process that we did in the
selecting of them, and they were very well qualified to fill the posi-
tions. Those qualifications were established and vetted through the
human resources process of NOAA with no intervention on my
part.

Mr. KucCINICH. Yeah, I understand you have to have some quali-
fications, but wouldn’t you want someone that had fishery experi-
ence?

Mr. JONES. That would be preferred if those individuals who ap-
plied who were qualified in the management areas that we needed
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would have had that fisheries experience. I selected the best appli-
cants for the positions.

Mr. KucINICH. Everyone you selected had fisheries experience?

Mr. JONES. No, I'm not saying that. They——

Mr. KuciNicH. I just want to establish that you are not saying
that they all had fisheries experience. Thank you.

Mr. JONES. Absolutely not. Several of them did not.

Mr. KuciNIcH. Thank you, Mr. Jones.

Mr. Tierney.

Mr. TIERNEY. Mr. Jones, just not even going back beyond 2006,
but at least since 2006 when you personally became aware of a
number of complaints about the derogatory language, about the at-
titude, about treating fishermen as criminals, about the way war-
rants were being executed, sometimes searches without, at least al-
legedly without, warrants and all of that, did you ever order any
particular investigation into any one of those incidents?

Mr. JONES. Yes, I did. We investigated several of them that we
had specifics on.

Mr. TIERNEY. Did reports emanate from those investigations?

Mr. JONES. We have our OPR reports, our Office of Professional
Responsibility, which is essentially our internal affairs.

Mr. TIERNEY. Will you share copies of those reports with this
committee?

Mr. JONES. If it’s appropriate to do so.

Mr. TIERNEY. It’s appropriate. It’s very appropriate.

Mr. KucINICH. Let me state that your appearance here is vol-
untary. We invited you under threat of subpoena. We also have the
ability to gain those documents without your cooperation, but we
always appreciate your cooperation.

Thank you. You may proceed.

Mr. TIERNEY. Dr. Lubchenco, why shouldn’t Congress amend the
act and just have all the moneys collected on forfeiture, asset for-
feiture, go to the treasury and have NOAA just ask for an appro-
priation every year? Why should we continue to allow that to be
the way it is now?

Ms. LUBCHENCO. Congressman, I understand there is an appear-
ance of perverse incentives operating here. I think it is useful to
note that the Magnuson Act specifies the types of activities that
are appropriate to be—the types of activities that are appropriate,
for which it is appropriate, to use the Asset Forfeiture Fund. And
I would note that those activities and the fact that the funds go to
NOAA have a parallel to very similar situations in many other
agencies and departments.

Mr. TIERNEY. But I'm not sure those agencies or departments
have the appearance of abuse the way that we have here. You have
the Northeast getting whacked with five times what other regions
are getting whacked on that. It does raise a real question of per-
verse incentives. And I know it’s prescribed how you can use it, but
it’s nice if the money be used for those prescribed purposes as op-
posed to struggle with Congress getting an appropriation every
year.

Again, given the circumstances of the Inspector General report
and the history here of those fines being so far out of proportion
to other areas of the country, why shouldn’t we at least—Members
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that come from this region say enough already. We are just going
to let that money go to the Treasury and you have to go through
appropriation every year and we’ll get rid of any appearance of im-
propriety.

Ms. LUBCHENCO. Congressman, I think that my preference would
be to ensure that we have the kinds of checks and balances we
need that the funds are being used as they were intended. And
that is exactly what we intend to——

Mr. TIERNEY. Excuse me for interrupting. But I'm not concerned
how the use of those funds is going. I think Mr. Kucinich has cov-
ered that area. I'm concerned about the idea that people have been
getting whacked excessively to fund that account. That’s the prob-
lem here. I think—we care how the money is being used and we
would expect it would be used for the proper purposes, but our con-
cern here is that in the Northeast we are getting disproportionately
penalized, and on a regular basis, and I'm anxious to see the re-
ports that Mr. Jones produces. I would like to have seen them
sooner, some report back on them, but this simply can’t go on.

I don’t know—I hope that you’re listening in the past and today,
this morning, as well as here, and if you listen to the witnesses
later on today, you are going to see how serious that is and why
this area seems to be singled out. Why do we need cases that are
delayed until this is sorted out, whether or not there is unfairness
here, whether or not complexity is just overwhelming?

While I'm on that subject, what allowance is made for somebody
that’s been accused of a violation for the fact that these regulations
may be so complex and for the fact that sometimes the data coming
out of NOAA itself contributes to this situation?

Ms. LUBCHENCO. My understanding is that the vast number of
violations are, in fact, settled without any penalty and they are, in
fact, the large number that are misunderstandings that are—that
have a written warning or verbal warning and that it’s only less
than 2 percent of the incidents that actually go to the more severe
formal notice of violation.

So I think the focus of our discussions is really on that 2 percent,
and that’s a very important 2 percent, and part of my intent is that
not only do we know what the funds are being used for, but we
have better guidelines and procedures in place so that the fines
that might be issued are, in fact, appropriate and not excessive.

Mr. TIERNEY. I hope and I invite you to stay to hear the next
panel. If you can’t, I invite you to read their testimony. I think
added to what you heard this morning and otherwise, you will see
a number of instances where people get charged and then it’s very
difficult for them to appeal or to challenge because of the cir-
cumstances that have been going on. My time is up.

Ms. LUBCHENCO. Could I respond just very quickly to that?

Mr. TIERNEY. Sure.

Ms. LuBcHENCO. Unfortunately, I'm not able to stay for the sec-
ond hearing. I have read their testimony. And I very much look for-
ward to hearing a report of the exchange and Q and A.

Mr. KuciNnicH. If I may, who is here from your office who will
take the notes back to you from the second panel?
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Ms. LUBCHENCO. Thank you, Chairman. Mr. Eric Schwaab, who
is my Director of NOAA Fisheries, is here with us and intends to
stay.

Mr. KUCINICH. Good. I just want to make sure if you are not
going to be here, someone is taking close notes. OK.

Ms. LUBCHENCO. I've charged two people with responding to the
IG report, my general counsel, and Mr. Schwaab, he’s here for this
purpose.

Mr. KuciNicH. Thank you, Dr. Lubchenco.

The Chair recognizes Congressman Frank for 5 minutes.

Mr. FRANK. Just one question. I want to defer to my colleague,
Mr. Tierney.

Mr. Zinser, two questions, for how long has this situation of dis-
proportionately serious fines and discipline in the Northeast gone
on?

Mr. ZINSER. The best we can tell, the relationship in the North-
east between the enforcement arm of NOAA and the fishing com-
munity probably goes back over 10 years.

Mr. FRANK. Then, Dr. Lubchenco, Mr. Jones, particularly Mr.
Jones, you were here, for over 10 years this region has been hit
disproportionally. I have a very simple question, why? Mr. Jones,
can you tell me why? Have you looked into this, what the reasons
were for this discriminatory approach?

Mr. JONES. Well, again, I have been here 10 years and I——

Mr. FRANK. You just thought that’s the way it was?

Mr. JONES. I don’t sort—again, I don’t set the fines and pen-
alties.

Mr. FRANK. No, Mr. Jones, I understand that, but it’s not just
fines and penalties. Apparently for 10 years we have a dispropor-
tionate negative impact on one region. Did nobody call that to your
attention? Has nobody looked into that? Now that you have known
this for some time, do you know why that’s been the case?

Mr. JoNES. Well, there are some differences in the volume of
mandates and the amount of casework that goes on here to some
degree and whether the enforcement——

Mr. FRANK. No, I'm not talking about proportionate. We are talk-
ing about disproportionate case by case. It’s not the total volume.
Apparently the findings you don’t contest is there was a pattern of
discriminatory or much harsher enforcement here than elsewhere
taking everything else into account. Has no one in your operation
tried to figure out that was the case?

Mr. JONES. Well, once again, we will look at it on a case-by-case
basis, and if we get any reports whatsoever of any malfeasance or
inappropriate activity——

Mr. FRANK. Mr. Jones, you said you accepted the Inspector Gen-
eral’s report. He reports a pattern of geographical discrimination.
You have that. I would say this to Dr. Lubchenco, too, I would
want to know why. Is it an accident? If it was for a year, that’s
one thing. For over 10 years there’s been this pattern of geographi-
cal discrimination. Hasn’t anyone tried to figure out why that has
occurred over and above the individual situations?

Ms. LUBCHENCO. Congressman, I have asked for an analysis of
the penalties region by region so that I have a better understand-
ing of exactly what the contributing factors are.
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Mr. FrRaANK. OK. But the Inspector General, has found this al-
ready. So you reject his data. So I would hope that it will be simul-
taneously you would try to figure out why it happened.

Ms. LUBCHENCO. That’s exactly what we are looking into, and
the patterns are fairly complicated. It’s partially a function of how
many rules there are and how many fishermen there are in the re-
gion. It’'s not necessarily the same from region to region in terms
of the complexities of the fishing operation.

Mr. FRANK. I understand that. Mr. Zinser, do you have any sense
of why this occurred?

Mr. ZINSER. Yes, sir. It was clear to us early on that the enforce-
ment of the rules were left to the regional enforcement officials.
There was no national——

Mr. FRANK. So taking everything else into account, you are mak-
ing this finding of discrimination, everything else being equal, it’s
not that this is more complicated here or more frequent here, given
all that, there was still a pattern of discrimination?

Mr. ZINSER. It was clearly that the enforcement in the Northeast
region is different than enforcement in other regions and you have
to look at that specific region for the answer, I believe.

Mr. FRANK. Well, then I will repeat my question. Is anybody
doing that, Dr. Lubchenco?

Ms. LUBCHENCO. Congressman, it’s pretty clear to me there is a
strongly adversarial relationship in New England. And I think that
is particularly problematic and is one of the areas that the IG re-
port flags and one that we need to spend a lot of time

Mr. FrRANK. I appreciate that. But you know, some of us have
made some suggestions about ways you could have ameliorated
that, through personnel and elsewhere. We haven’t gotten any-
where with those. But I appreciate that. But that means we need
to work seriously on trying to ameliorate that, that is, with person-
nel and other factors.

And it also maybe it’s suggesting maybe our rules are more com-
plicated than elsewhere, and that’s another argument for, I think,
more flexibility in the statute so that we get less monkey business
in the regulations.

Thank you, Mr. Chairman.

Mr. KuciNicH. I thank Congressman Frank.

Mr. Jones, I've seen you sit through a series of questions to you
and when the question relates to your conduct of office in the con-
text of Mr. Zinser’s report, you repeatedly say, Look at it, study it,
but do you get it?

Mr. JONES. I get it loud and clearly, sir.

Mr. KuciNICH. Excuse me?

Mr. JONES. I get it loud and clearly. I understand your point and
his point.

Mr. KuciNIicH. What is it that you get?

Mr. JONES. That there is a desire for the approach to how we
conduct law enforcement operations in this organization——

Mr. KuciNicH. Tell me more.

Mr. JoONES. We will evaluate and see what has to be done with
the criminal investigator position versus using other types of posi-
tions. We look carefully at the cases that are charged to determine
the merits of those cases and assure that persons are charged fair-




48

ly, and we will follow through with the other direction that we get
from Dr. Lubchenco in terms of management of the fund and any
questions or issues that come up with regard to the fund.

I take Mr. Tierney’s point directly with regard to the issues and
his concerns for followup in the previous meetings, and I can as-
sure you that any future indications such as that and some of past
ones we will also be digging into and taking a very close look at.

Mr. KucIiNICcH. When you hear what’s going on, this adversarial
climate that’s been described, do you take any responsibility for
creating that?

Mr. JONES. I certainly do. I have to. I have been with the pro-
gram for 10 years and your point that having looked at some of
this more closely should have been done, I take that very directly
and look at that, as well.

And again, my staff, the people that work with me, I have a
greet deal of confidence in. I'm not criticizing them, and I will not
state directly that in evaluating the changes that we have to go for-
ward, that I am going to place blame in any way, shape, or form
below my level.

Mr. KUCINICH. So you are going to take responsibility?

Mr. JoONES. I will take responsibility.

Mr. KUcCINICH. And you are also looking at what you can do to
try to amend some of the deficiencies that Mr. Zinser has pointed
out; is that right?

Mr. JONES. That’s correct.

Mr. KuciNicH. You are aware of how the fishermen feel with re-
spect to arbitrary, even capricious, heavy-handed treatment of
them, are you aware of that?

Mr. JONES. I'm aware of it. I have talked with some of them per-
sonally and on different occasions have met with them personally,
and I do understand that, and obviously not as frequently as I
could have or should have, but I can meet with them and spend
more time with them.

Mr. KUcCINICH. You understand, but what are you going to do
about it?

Mr. JONES. Well, once again, we are going to make certain that
our approach and our enforcement efforts are fair and direct.
Again, look at what we have done right, which, again, I want to
reiterate and say clearly we have done many things right.

The Attorney General or, excuse me, the Inspector General has
said that they have not found widespread abuse, but he indicates
specific problems. So we are going to look at what we’ve done right
and we are going to look at what we’ve done wrong and try to de-
termine exactly what we need to change to make sure that we re-
solve those issues.

Mr. KuciNicH. All right. The Chair recognizes Mr. Tierney.

Mr. TIERNEY. Thank you. You yield?

Mr. KUCINICH. I'm yielding the remainder of our time.

Mr. TIERNEY. Mr. Jones, I hope that part of that will be review
of the individuals that are responsible for enforcement in this
Northeast region, and it’s through a case-by-case analysis of their
behavior and conduct and attitude and be able to determine that
because that seems to me it may not be widespread, but certainly
is focused here in Northeast and you've certainly heard a large
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number of complaints and allegations from this area. So that will
be important for us.

Ms. Lubchenco, I hope you will also take a look at that in terms
of the importance of making sure that analysis or review of person-
nel is done, because besides the complexity of regulations, that
seems to be another factor in here.

With respect to the complexity of the regulations and the lack of
flexibility in the statute, do you have any sympathies at all for leg-
islation that’s now pending that would provide more flexibility?
Some argue that it’s already in the statute, that this would be an
exercise. I can give you that option, as well. Would you exercise
more flexibility in allowing fishing to proceed? Or do you support
a change in the statute that would allow, therefore, some of the ex-
emptions to be changed so that when it is appropriate, people get
out and fish for a living?

I know you heard from Mr. Levins this morning, that with re-
spect to your comment that you would like to help people with job
training and loans, but that’s not the problem here. There’s a lot
of fish out there that people can get. People don’t necessarily want
to take a loan. They don’t necessarily want to get retrained. Where
there’s fish out there, they want to earn their living by fishing. Can
you accommodate that and support either a statute change or dif-
ferent way to enforce these regulations to make sure that happens?

Ms. LUBCHENCO. Congressman, I'm not sure that the complexity
of the regulations is going to be fixed with increasing flexibility. I
think they are both valid issues to be discussed. I understand the
current economic situation and the desire of fishermen to be out
fishing. It’s our intent to work with them and to identify ways that
we can continue to rebuild all of the stocks while still maintaining
viable livelihoods for those fishermen.

Mr. TIERNEY. When you say “viable livelihood,” fishing?

Ms. LUBCHENCO. Yes.

Mr. TIERNEY. Or are you talking about alternatives?

Ms. LUBCHENCO. Fishing.

Mr. TIERNEY. And you are talking about making sure—well, we
can get into it in more detail later. I really wanted to know your
attitude about that. I thank the chairman for allowing this time.
We need to find a way to make this work, either by looking at the
way we put it in practice, the existing regulations of law, or
changes we need to make.

Thank you.

Mr. KucinNicH. I thank the gentlemen. This concludes the first
panel. I want to thank the witnesses for appearing. The sub-
committee will have additional questions which we will submit in
writing. We ask for your cooperation in answering the questions.
I also want to say that this subcommittee will retain jurisdiction
over this matter and we will follow IG’s recommendations and will
see how effectively NOAA responds to them.

Again, thank you to the first panel, Mr. Zinser, Dr. Lubchenco,
Mr. Jones, for your presence here. I know it hasn’t been particu-
larly easy, but the subcommittee is going to be insistent, not just
getting answers, but seeing a change of direction.

Thank you.
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I'm going to call the next panel. I'll start introducing them so we
can keep moving here.

Mr. Stephen Ouellette, who is an attorney, has been practicing
here in Gloucester for over 20 years. He represents local fishermen
who are charged with violations of Federal fisheries regulations.

Richard Burgess is a fisherman and boat owner who lives with
his family in Manchester, Maine—Manchester, Mass. He’s fished
since he was a teenager, owning fishing vessels since 1976. He cur-
rently owns four small ground fish gill net vessels, home port in
Gloucester. Eight families are supported by the fleet of boats. He
serves as president and director of fisherman organizations, includ-
ing being founder and director of the Northeast Seafood Coalition
and serving on the board of the Massachusetts Fishermen Partner-
ship and the Massachusetts Fishery Recovery Commission.

Mr. Jim Kendall is a former New Bedford scallop boat captain
and fisherman for many years, who now owns his own seafood con-
sulting company, which counts many fishing-related businesses and
organizations as its clientele. He is also a former two-term New
England Fishery Council member.

As with the first panel, it’s the policy of the Committee on Over-
sight and Government Reform to swear in all witnesses before they
testify. I would ask that the witnesses rise and raise their right
hands.

[Witnesses sworn.]

Mr. KuciNicH. Thank you. Let the record reflect each of the wit-
nesses answered in the affirmative.

As with panel one, I ask that each witness give an oral summary
of his testimony. Keep this summary under 5 minutes in duration.
Your complete written statement will be included in the hearing
records.

l\gr. Ouellette, you will be our first witness. I ask that you pro-
ceed.

STATEMENTS OF STEPHEN OUELLETTE, ATTORNEY; RICHARD
BURGESS, GLOUCESTER-BASED FISHERMAN; AND JIM KEN-
DALL, NEW BEDFORD SEAFOOD CONSULTING, FORMER
SCALLOP FISHERMAN, FORMER NEW ENGLAND FISHERY
COUNCIL MEMBER

STATEMENT OF STEPHEN OUELLETTE

Mr. OUELLETTE. Good afternoon, Chairman Kucinich, Congress-
man Tierney, Congressman Frank. I want to thank you all for com-
ing to Gloucester and for the time that you have devoted to this
important issue.

At the same time, obviously, I would like to thank our host,
Mayor Kirk, for all that she’s done in bringing together NOAA offi-
cials and members of the fishing community. Most importantly, I
would like to thank my Congressman Tierney and my representa-
tives from the state legislature who worked together to really bring
together the necessary forces to get the Inspector General to inves-
tigate the important issues of NOAA law enforcement.

And especially on behalf of the entire industry, I would like to
extend our thanks to Mr. Zinser and his staff for interviewing
many participants in the fishery, for the courtesies they extended
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in making themselves available at odd times and odd places and
to the thorough job and report that they have done and are still
doing.

Initially, I had some very prepared remarks and I think I'm
going to have to get off script just because of some of what I heard
today.

Let me tell you that although I represent individuals in enforce-
ment cases as an attorney, that was not my intent when I opened
a practice on Cape Ann. In point of fact, it was a very small part
of the practice.

When I first came up here from Boston in 1994, I got heavily in-
volved in the management process and believed wholeheartedly
that the industry, in conjunction with the National Marine Fishery
Service of NOAA, could make a difference and return our fisheries
to a sustainable condition.

For over 15 years I have worked alongside the hardworking fish-
ermen of New England, an honorable group, and I'm honored to
represent them. Sadly, however, over the course of 15 years of sac-
rifice, watching vessels disappear, watching the fleet shrink, little
has been returned to this industry. Instead, all we have seen is an
increasing set of complicated regulations that have increased the
regulatory burden on small business owners and made conducting
a business virtually impossible on a day-to-day basis.

We have seen fish stocks rebound. Currently, at least in the last
fishing year, despite the availability of rebuilt stocks, approxi-
mately $500 million worth of seafood was not landed in Massachu-
setts and the rest of New England that was available according to
NOAA scientists, and the reason for that is the lack of flexibility
in the Magnuson Act.

At the same time, I see a bunch of small businessmen who are
burdened by unbelievable regulatory burden. Some of it is nec-
essary because of the need to account for variations in the fisheries,
but alongside me I have approximately 6,000 pages of permit hold-
er letters that have been sent to each permit holder over the last
10 years.

To some individuals like Mr. Burgess, who sits alongside me, he
receives between 11 and 18 sets of these notices every year. They
are complicated; they are confusing; they are often conflicting.

At the same time, NOAA and NMFS, who are supposed to be
working with us, have began to enforce these regulations a manner
in which can only be described as un-American. The fines are unbe-
lievable. The minimum fine—there is a penalty schedule that’s at-
tached to my statement—starts at $5,000 for a violation, for the
first violation, up to $80,000 for the first violation. Fines are repet-
itively charged.

Over the last 10 years we have seen fines change from serious
fines for conservation violations to half-million dollars fines for late
payment. The agency seems to have lost total touch with the people
it regulates.

Some of these violations, in fact, we discovered were being ob-
served by NOAA personnel who sat by idly knowing that somebody
was not getting a report in timely and then turned it over to law
enforcement who issued half-million dollars fines all for uninten-
tional, totally understandable violations.



52

The situation is unbearable. And that is why eventually some of
us, and for 10 years I have been writing to my congressional dele-
gation requesting that they investigate and make changes. I'm very
happy that you have. But much harm has been inflicted on these
agency—on the industry over the last 10 years and something
needs to be done both for the future and to address those people
who were unfairly treated in the past.

I know that I have run over, but again, one of the major prob-
lems we have is the process by which fines are set. This issue of
what factors go into it by NOAA attorneys, we are representing re-
spondents, it is our responsibility to argue to an administrative law
judge why the fine is inappropriate, yet we are not allowed to know
the basic elements that the attorneys use in setting the fines. So
we end up in an impossible situation; and as a result, many fisher-
man do settle. They settle at amounts they can’t afford to pay. Ulti-
mately, in 2 years, some amount comes due, they lose their boats,
they lose their homes, they lose the ability to put their children
through college and they lose—we lose an important part of our
culture.

[The prepared statement of Mr. Ouellette follows:]
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TESTIMONY OF
STEPHEN M. OUELLETTE
BEFORE THE

Domestic Policy Subcommittee
Oversight and Government Reform Committee

U.S. House of Representatives
GLOUCESTER, MASSACHUSETTS
MARCH 2, 2020

Chairman Kucinich, Congressman Frank and Congressman Tierney:

I would like to thank each of you for your service to our nation at a time when
government is under unusual pressure to move forward on a broad range of issues from
our economy, war, healthcare and beyond. Nonetheless, we would not be here looking
for your help if serious issues did not exist in the fishing industry that need your
immediate attention, and I, aﬁd all of those for whom I work in the fishing community
thank you for taking the time to come to Gloucester and see for yourselves the difficulties
we are having with the National Oceanographic and Atmospheric Administration’s
(NOAA) law enforcement branch. Sadly, despite years of rebuilding and the failure of
the Agency to restore to the industry what it promised, we face growing difficulties from
abuse of the enforcement powers you entrusted to them. We appreciate your response to
the request of the fishing industry for a review of the issues raised by the Department of
Commerce Office of the Inspector General (OIG) on the issues of NOAA Office of Law
Enforcement (OLE) and the Office of the General Counsel for Law Enforcement

(GCLE).
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I have reviewed the Inspector General’s Report and can attest that their findings
correspond to my observations over the past fifteen years. I found little in Dr.
Lubchenco’s response that persuades me that the cited abuses will stop, or that sufficient,
timely corrective action will be taken to correct serious flaws in management giving rise
to violations or the agency’s approach to dealing with its constituents. Most importantly,
the response does nothing to correct serious abuses of the past that have cost fishermen
their homes, businesses, livelihoods and dignity. Irecognize that Dr. Lubchenco is new
in the position, and has engaged some very competent people, and I hope they will hear
our message and yours. The feedback we get from NOAA personnel is that many within
the NOAA law enforcement community believe that they have nothing to fear and this
will all blow over.

As some of you are aware, I am a maritime attorney, and for over fifteen years
have represented commercial fishing interests along the eastern seaboard, from the
Carolinas to Maine, primarily on regulatory matters. My concentration in this area began
in 1994, just as Amendment 5 to the Northeast Multispecies plan was being implemented.
1 have remained involved with the Council process since then and have worked with
fishing interests, the councils, state agencies and NOAA/NMFS in trying to set a
regulatory course that provides for sustainable fisheries while seeking to preserve fishing
communities, including the one in which my family and I live and work. I am a strong
believer in seeing the intent of lawmakers carried forth utilizing sound science and basic
common sense to achieve a reasoncd result that achieves sustainable fisheries, while
preserving fishermen. Beginning in the late 1990s I began to detect a shift in focus from

NMES and NOAA, as regulations increased-with many higher level managcrs becoming

TESTIMONY OF STEPHEN M. OUELLETTE
3/2/2010
Page 2



55

at best indifferent, and at worst highly antagonistic to the fishing industry. Beginning ten
years ago, as the number and nature of enforcement cases increased and fines
skyrocketed, I openly questioned what I consider to be inappropriate enforcement by the
NOAA OLE and the OGC. I have raised these issues in meetings with NOAA personnel
and attorneys and in correspondence with my congressional delegation and at fishery
council meetings. I appreciate the efforts of the Massachusetts legislature and the
Massachusetts Attomey General in helping bring these issues to the attention of members
of Congress which has ultimately led us the IG’s investigation and now, here. Hopefully
we can now get Congress to address the abusive practices of NOAA and in the larger
picture, restore the service aspects of the National Marine Fisheries Service.
Unfortunately, many have already fallen victim to this system, and many are still paying
the bill, and consideration should be given to reopening cases and correcting unjust
results.

I want to make it clear that industry values the commitment of many at NOAA
and NMFS to ensuring the continued sustainability of our fisheries, and to fishermen and
fishing communities. There remain many within these agencies who continue to work
hard to assist fishermen, many of whom have expressed their frustration with the issues
we raise, including some from the law enforcement community itself. Unfortunately,
over the past fifteen years I have come to recognize that much of the management at
NOAA and NMFS has become disconnected from those they regulate to the point that
they are indifferent to the avoidable human tragedy they create. Unfortunately, this
attitude has, in my estimation, spread into the law enforcement community to the extent

that many in OLE and GCLE are completely disconnected from the fishery, having little
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understanding of the purpose of regulations, the nature of the industry they are regulating,
the difficulty in compliancc, financial strains, cconomic hardship of running a small
business, economic condition of the fishery and the overall impact of regulations on
fishermen. As a result, enforcement becomes unusually harsh and fines become
unrealistically high for minor violations, and are multiplied where innocuous violations
are repeated due to ignorance, misunderstanding or inadvertence. In some cases, it is
almost as if enforcers are making sport of how large a fine they can impose or how
complicated they can make a simple case appear-and one anonymous email, attached
hereto as Exhibit 5, suggests there is financial incentive to do so.

There is little doubt that the fishery regulations in the Northeast are the most
complex cver imposed on so many small businesses. The industry understands the need
for regulations to keep fisheries sustainable, but overzealous enforcement of complex
rules threatens the viability of small businesses. The rulés are horribly complicated and
fill volumes. Reportedly the only agency producing more regulation is the Internal
Revenue Service. Rules change frequently and dramatically, with fishermen and boat
owners in the Northeast receiving on average 500 pages of permit holder letters each year
from the Northeast Region of NOAA alone. Many receive duplicates and multiple vessel
or permit holders receive sets for each vessel they own, often in multiples. An owner,
such as Mr. Burgess, who will also testify today, and owns 11 permits, receives as many
as twenty sets of each letter, which must be reviewed to make sure they are actually
duplicates of the same item and not new or corrected letters.

Many regulations also tend to make little sense to fishermen, as they are

counterintuitive or just plain wasteful of a valuable resource. When groundfish trip daily
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limits were imposed in the late 1990s, some provisions were included to allow overages
to be landed by sacrificing days at sea. Although this often required a disproportionate
loss of time, during which other species could be caught, fishermen availed themselves of
this provision to avoid discards. Fishermen seeking to use the provision were required to
call and advise NOAA Law Enforcement of the overage and have the appropriate time
deducted from the vessel’s days at sea. NOAA law enforcement effectively lobbied to
remove this, placing fishermen in the undesirable position of having to choose between
discarding valuable fish, or compromising safety and remaining at sea to allow time to
accrue on their clock. Under current provisions, fishermen are now required to either
remain at sea, or discard catches down to match the time they have been at sea. Itisa
terribly wasteful system-in 1998; “conservation” measures reduced landings from 6M Ibs
of codfish to 2M Ibs. Discards increased by 5M Ibs. Fishermen are always seeking ways
to avoid wasteful discards, too often finding that their common sense solution places
them in technical violation-at considerable cost. We too often receive calls from
fishermen who, due to weather or mechanical issues, need to return to port, but have too
much fish for their time at sea. We advise them to discard, as NOAA makes NO
allowances for even life threatening emergencies. In one case, NOAA Office of the
General Counsel did, too late, allow one of my client’s vessels to bring in a bluefin tuna
that belonged to a vessel that had foundered (whose crew was rescued by the Coast
Guard). After waiting an hour for a response, with conditions deteriorating, I instructed
the crew, by phone, to cut the fish loose and return to port. When the NOAA attorney

finally called me, I advised him that safety considerations forced us to make a decision.
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He seemed incensed and the crew was met by NOAA agents who reportedly questioned
them for over three hours.

In part, the problem stems from the regulatory complexity resulting from strict
rebuilding requirements imposed on a wide range of fisheries with regional variations and
multiple gear and vessel types, seasonal differences, etc... Vessels are limited as to when,
where and how long they can fish. Their gear is strictly regulated and their catch limited,
often on a daily basis. Most vessels must notify NOAA before they leave the dock, wait
for a sailing eonfirmation number and report again when they land. Vessels’ positions
are electronically monitored. Catches are reported to NMFS on vessel trip reports
submitted monthly, in some cases electronically on a daily basis, and réceiving dealers
submit electronic reporting on a weekly basis. There is actually little opportunity to
cheat, but great opportunity to make an honest mistake.

Vessels and dealers are subject to frequent, unannounced inspection, by armed
Coast Guard, NOAA law enforcement agents and state environmental officers.
Generally, fishermen attempt to comply with regulations but because of regulatory
complexity, and rules that often force captains to compromise safety to avoid having to
discard their catches, violations occur. The regulatory burden is excessive, and my
review of NMFS’s OMB filings under Paperwork Reduction Act Requirements shows
that it dramatically understates the regulatory burden currently placed on fishenmen by its
regulations. Despite the increased regulatory burden, with decreased landings, overall
eamings are decreasing, driving the cost of compliance up proportionately.

While regulatory complexity has increased, the number of fisherman and the time

available for fishing has decreased. NMFS continues to restrict access to fisheries,
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despite huge leaps in rebuilding, so cost of compliance rises in the face of declining
profits, with little hope fishermen will ever be able to harvest the fruits of their sacrifices.
Yet NOAA continues to escalate fines and penalties for innocent violations, to the point
that most fishermen are terrified that they, or their crew, will make a mistake that costs
them tens of thousand of dollars and result in loss of their business and their home.
While, in my experience, NOAA agents have generally been cordial to me, with a
few exceptions who have since left or been forced out, the fishermen’s complaints that
they are treated like criminals is consistent with the agents’ demeanor and positions as
criminal investigators. I was surprised to see this designation appearing on the agents’
business cards a number of years ago, and the IG’s report reveals why. Fishermen are
approached in the same fashion as criminal suspects, and in a few cases, agents have tried
to use criminal laws to enforce Magnuson provisions, improperly, see my letter to
Senator Kennedy detailing specific cases, Exhibit 1. Guns are often displayed and I have
had frequent complaints from fishermen that agents deride them for not showing agents
enough respect. There is a geﬁeral adversarial nature that seems to occur when criminal
investigators get involved, and not surprisingly, fishermen find it disconcerting. Unlike
most agencies, NOAA does not have civil compliance officers to whom fishermen can
turn to ask questions and avoid costly mistakes. While NOAA agents will respond to
questions, they are not always correct-in one case I was involved in 20 years ago,
fishermen landed an extra bluefin tuna after they were told by OLE they could take it off
their following year’s quota, only to have it seized when they landed-although the agent
was reportedly polite and apologetic.. In other cases, fishermen have arrived at dock and

found their estimate of catch exceeds their allowed limits. Action to bring an
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unintentional overage to the attention of enforcement through self reporting often results
in seizure of catch and hefty fines.

NOAA GCLE takes the position that Congress, in delegating unfettered authority
has stated no violation, however small, should go unpunished, and that even innocent or
negligent violations should be punished significantly more than “the cost of doing
business,” even when no profit is alleged to have resulted from the “violation.” NOAA
has been given authority to fine up to $140,000 per violation, with each day being a
separate violation. We frequently see fines of $50,000-250,000 for reporting violations,
minor overages, common misunderstandings of rules, etc that have occurred over time,
even though there is no profit to the boat, ill intent or negative conservation impact.
NOAA attorneys frequently cite to statutory language that allows NOAA to assess fines
even if it requires a respondent to reorganize their business (more commonly referred to
as bankrupt). NOAA has a penalty schedule that allows first time violations to be
assessed at $5,000-80,000 with up to 90 days of permit sanction, Exhibit 4. With most
fishermen in this region making $50-60,000 per year, and vessels limited to as few as 27
days per year, even a first time violation is significant. Fines regularly start at $30-
100,000 and paperwork violations can result in million dollar fines, as noted below.

Often, fishermen end up in violation because NMFS issues confusing or obscure
regulations, some of which I will detail below. A number of violations occur because
NOAA is unable to timely do such tasks as calculate a vessel’s available days at sea.
Fishermen can no longer do this with new rules on differential counting and the fact that
their annual allocation can be determined until NOAA figures “carry-over” DAS, which

may not be done until % of the way through a fishing year.
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We often seek guidance from NOAA attorneys as to regulatory compliance, but
their opinions often seem out of touch with the intent of regulations, generally expanding
the definition of a violation. For example, consider the responsibility of a dealer to detect
violations by vessel from which it acquires fish. NOAA takes the position that a dealer it
not required to investigate whether vessels are in compliance, just not to assist ina
violation, or ignore an obvious one. At Icast one dealer is being charged for conduct a
NOAA Special Agent in Charge specifically told them they would not be responsible for.
GCLE attorneys actually have stated to that when faced with an overage, the dcaler
should accept the legal limit and turn the balance back to the boat, rather than accept it
and accurately report it-in cffect encouraging dealers to hide overages, where such an
absurd argument supports its position. In one typical cpisode, one NOAA attorney was
citing fishermen for estimating his catch and not waiting for dealer weights before filling
in his logbook, and another was citing fishermen for not estimating and waiting for his
dealer’s weights-these two attorneys worked out of the same building.

Fishermen feel victimized by the process, with fincs for innocent violations
routinely exceeding a fisherman’s year’s pay, leading to a climate of distrust by
fishermen in their government, understandably so. In most cases, fishermen enter my
office completely bewildered as to why they are being charged. Sadly, experience has
shown me that few, if any, fishermen arc evcr in compliance with all of the regulations.
Nor does the adjudicatory process instill confidence. To fully understand how the
process works, let me take you through it.

A fisherman may be boarded at sea or at dockside, or be subject to an audit that

revcals a potential violation. A case is opened and the fishermen and crew may be
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questioned by NOAA. Boardings are conducted by Coast Guard personnel armed with
automatic weapons, often accompanied by agents from other agencies, dogs, etc... at all
hours of the day or night. NOAA agents routinely carry and display firearms, and
announce themselves as criminal investigators. Boardings routinely cxtend over a period
of 2 to 3 hours (but have gone as long as 8 hours), and may result in vessels being
ordered to return to port for seizure of catches, including a few occasions where the
vessel was later exonerated, see my letter to Scnator Kennedy, attachment, detailing
specific incidents. Most vessels are boarded three to five times per year-some vessels
have been boarded as frequently as 30-50 times in one year. Because NOAA law
enforcement is civil, fishermen are not advised of rights and are generally intimidated by
the process. If any fish is believed to have been harvested illegally, e.g. from a closed
area or in excess of limits, the catch is seized. Until the investigation is competed a vessel
may be prevented from leasing days at sea or other rights, which can result in the vessel
being prevented from fishing. In the case of audit of a vessel’s landings report, etc, the
fishermen is generally not advised that an investigation is underway but may be called
into an interview.

Once the investigation is completed, the fisherman is an issued ticket, called an
Enforcement Action Report (EAR) and the file is forwarded to the NOAA GCLE where
it is assigned to an enforcement attorney. If no further investigation is required, the
attorney will issue a Notice of Violation and Assessment (NOV A) and/or a Notice of
Permit Sanction (NOPS). These documents state that the attomey has found a violation
occurred and assesses the penalty and/or sanction. The respondent is advised of a right to

hearing before an Administrative Law Judge (ALJ) but cautioned that the ALJ has the
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authority to raise any fines to the statutory maximum of $140,000. Generally a proposed
offer of compromise-at 80-90% of the assessed fine, along with a copy of the regulation
alleged to have been violated and f financial disclosure form, if the respondent claims
inability to pay. Financial disclosure forms, annexed hereto, Exhibit 3, require extensive
financial information from both a fisherman and his spouse.

The administrative process allows a hearing on the merits of the case, but NOAA
regulations limit review of penalties, unless the judge finds good cause to vary from
NOAA'’s counsel’s findings, 15 CFR 904.204(m). Many cases involve few significant
factual issues, other than ability to pay, and often focus is on the issue of the penalty.
Agency counsel routinely take the position that since they set the penalties, as attorney
they can not be forced to disclose the basis for any specific penalty as it would affect
their ability to represent their client, a position upheld by ALJs, putting Respondents in a
difficult position to challenge the appropriateness of a fine, not knowing what factors
were taken into account. As an aside, although penalties appear to be set in a highly
subjective fashion, GCLE attorneys claim inability to compromise penalties to less than
50% without supervisor approval, which usually requires proof of inability to pay.

Hearing before an AL offers limited opportunities for discovery. NOAA
attorneys frequently fail to disclose documents they believe are “not relevant,” despite a
broader definition that allows discovery of discoverable documents 15CFR904.240(e)(1).
The hearing process takes months, and provides no ability for interim rulings on
individual counts, absent consent from the Agency. With costs for briefs, etc, the process
may cost $5-10,000 for a small case, and significantly more in complex cases. Either

side may take an appeal of an ALJs decision to the NOAA Administrator. Although
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termed discretionary review, the discretionary review is required to exhaust
administrative remedies before seeking review by a United Stats District Court, where
review is conducted under the Administrative Procedures Act standard of substantial
evidence. In short, it is an expensive, time consuming process, with little opportunity for
a fisherman to succeed. One case, described below, has now extended over the course of
13 years, and has just reached the US District Court for the second time, (Frontier Fishing
Corp).

Although defending an enforcement action is costly, most fishermen, having little
faith in the administrative process and judges paid by NOAA, decide to seek a settlement
because of the threat in the NOVA that by challenging it the fine can rise to $140,000,
and the mental stress from having to deal with the concept of heavy fines hanging over
them for months to years. Once a fishermen has had a violation, it then serves as the
basis for enhanced penaities in the future, and in order to reach compromise, NOAA
attorneys often require future lump sum payments or leave penalties suspended for a year
or more, which can cause a later, minor issue to have disastrous consequences. In a case
that recently came to my attention, NMFS is warning boats not to hire a fisherman who is
unable to pay a ten year old fine, under threat of sanction to the owner-in effect NOAA
has imposed a lifetime ban on fishing from which there is no appeal, because this man
can not pay an old fine.

Capt. Billie Lee
Capt. Lee was a lifelong fisherman until recently, when he ran afoul of
NOAA law enforcement, duc to his failure to posscss the notorious yellowtail letter of

authorization. Vilified by Andrew Winer of NOAA who called him a “repeat offender”-
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implying criminal culpability, Capt Lee tried his best to follow the rules, but violated a
rule when he entered port too early with 200 pounds of excess fish. Legally caught, he
simply had to discard this dead fish at sea, or stay at sea for an additional sixteen hours-
not advisable as he fished alone-to fully comply. Relying on a common sense principal
formerly embodied in a rule, Capt. Lee left his vessel called into the days at sea system to
account for this fish, and dutifully reported it to NOAA. In doing so, he gave up 2 of his
limited fishing days, in which he could have legally landed 4,000 more pounds of fish.
Sadly, the common sense rule was rescinded by NOAA and he needed to discard 200
pounds of fish to be legal, and go back and catch it-and possibly another 3,800 pounds.
To NOAA, compliance is more important than conservation.

Capt. Lee also lacked the so-called yellowtail letter (LOA), intended to assist
enforcement of differential yellowtail trip limits North and South of Cape Cod. At least
25 other boats landing at the Gloucester Seafood Display Auction similarly lacked the
LOA. This fact came to light years after the LOA was eliminated. NOAA won’t tell
how many of the 500 or so active groundfish vessels lacked them-two other vessels were
given warnings, not fines, for LOAs violations. The difference between them and Capt.
Lee-they didn’t land at the Gloucester Auction. Why 25 vessels’ failed to possess an
LOA which cost nothing and didn’t affect their fishing remains obscure-some had them
in most years- some were issued three for one year and none in the next. NOAA had no
written application and has no documents recording requests, so we’ll never know.
NOAA says it makes no difference-simply put, produce a letter from 2002-2006 or pay
the fine. Mr. Lee’s case is simpler; he stopped getting the letter after a rule change in

2003 implemented a yellowtail trip limit in the Gulf of Maine, making it seem
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unnecessary-he always landed under the minimum for any area In the four years he
lacked the LOA, Capt. Lee was never asked to display it when he was boarded, he
complied with yellowtail trip limits, and he reported all of his fish to NOAA (as did the
Gloucester Auction).

Capt. Lee hardly went rogue as Mr. Winer implies. Capt. Lee is a good
American: a veteran and lifelong fishermen who struggled in the face of reduced catch
limits under an ever increasing regulatory burden- rules that force fishermen to make
choices between what is moral and makes common sense and what the agency demands.
Too often, I have advised fishermen to discard their catch enter port early for safety
reasons, or risk Capt. Lee’s situation. This ethical dilemma stems from NOAA’s
elimination of the “running clock™ and refusal to implement safe harbor provisions. The
agency’s position on the LOA, which served no conservation purpose and confused many
honest fishermen (and NOAA personnel themselves), is yet another-“gotcha” for NOAA
to further vilify fishermen.

Faced with these issucs, at the age of 62, it made more sense for Capt. Lee to
abandon his way of life and seek a new occupation.

Richard Burgess

Capt. Richard Burgess is one of the most conscientious vessel owners I have had
the pleasure of working with. (His case is also detailed in my letter to Representative
Tierney, annexed hereto, Exhibit 2) He apparently misjudged his available Days at Sea
(“DAS™)" on his vessel, a 42 foot gillnetter fishing from the port of Gloucester, but not

without NOAA’s help. This occurred, in part, because at various times NMFS has been
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unable to timely provide him with DAS usage calculations for months at a time,? due to
computer issues and problems calculating DAS usage based on differential counting,’
NMEFS also continued to issue sailing numbers to the vessel, despite the apparent
overage. Mr. Burgess had literally hundreds of available DAS that he could transfer from
permits on skiffs he holds for that purpose. The NOAA attorney advised that if the Capt.
Burgess agreed to forfeit $25,000 of the total of approximately $27,000 in catch, in
addition to the DAS that would have been used, NOAA would seek no further penalty.

In the interim, the boat would not be permitted to lease days to the boat and fish until he
agreed to settle the case, or until the vessel received its next year’s allocation in May. As
a lawyer for the fishing industry, the complete lack of judicial remedy placed me in an
impossible position, other than to advise him to accept what NOAA so “generously”
offered.

All too often, NOAA issues vessels sailing authorization, and then sends
enforcement agents to seize catches for minor DAS issues, errors in permit renewals or
minor overages. Twelve years ago, honest mistakes like these required an adjustment to
a vessel’s DAS, or bringing ones self back into compliance. Now they result in hefty

fines.

! As you already may know, a vessel’s allotted Days at Sea are the amount of days a fishing vessel

may fish in a given fishing year.

A Montauk fishermen made a similar complaint to me. NMFS has informed him that they can not
tell him how many DAS he has remaining, indicated he might be over, and apparently has held up his DAS
lease application. If he can not lease his DAS before Thursday, he will fose 30 DAS, worth $24,000 on the
opcn market-and not be able to fish his vessel until next year.

As aprime example of how convoluted the system is, in November of 2007, NMFS had charged
this fisherman for 35.96 monkfish DAS, in some cases TRIPLING his actual time, when they now finally
advise him he has actually used only 17.98 DAS. It should not go unnoticed that NMFS made a 17 DAS
error, causing this fisherman to adjust his fishing based on NMFS’s false statements as to the effect of
differential counting on his monkfish DAS. OF course, whether This fisherman or NMFS makes the error,
the only loss is borne by This fisherman.
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Mr. Burgess also lacked a yellowtail LOA for one of his boats in one year.
Although NMFS says they didn’t issue him one for the 2005 fishing year, we located a
duplicate they issued, inexplicably fro the 2004 year, indicating that because he renewed
his permit early, NMFS may have been unable to issue a new letter for the 2005 year, and
just issued him a duplicate for the 2004 year. In any event, all of his fish was reported,
by his boat and by the GSDA. The violation was de minimis and a common mistake,
made by as many as 50% of the active vessels in the Northeast Region. The tenor of his
interview by agents and offer of leniency in exchange for getting him to get him to make
statement against the Gloucester Seafood Display Auction made it clear that the charges
against him were only a pretext to seek information on the Auction.

HERRING REPORTING CASES

In a number of cases, in which six figure fines were handed out, and then settled
for 20% of the assessed fines, a number of vessels fell out of compliance with NMFS
Interactive Voice reporting systems. In most cases the vessels were reporting their
catches monthly through Vessel Trip Reports and dealers were reporting purchases and
attributing them to vessels weekly. IVRs had been completed by personnel at the Maine
State Division of Marine Resources. When the individual gave notice she would stop
doing it, somc fishermen believed, incorrectly, they would be contacted by someone at
NMFS. A number of vessels fell out compliance. Although NMFS claims they need the
vessels” [VRs on a weekly basis to avoid precipitous shutdowns of the fishery due to
quota concerns, NMFS personnel were fully aware that these vessels were landing
herring-and of the quantities through dealers-but did nothing for months and then notified

NOAA law enforcement. When notified, vessels came into compliance. NOAA then
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issued fines of up to $520,000, $10,000 per violation, despite the fact NMFS personnel
allowed the violations to occur. One has to ask whether the data was crucial enough to
justify the fines, if NMFS personnel could be bothered to make a few phone calls to the
vessels they knew had become non-compliant. While compliance is the vessel’s
responsibility, NOAA should not be permitted to impose repetitive fines where it is aware
that fishermen are unwittingly out of compliance, but they do, and they do it frequently,
at great cost to the industry.

It is quite common for fishermen to begin to fish, adjacent to a closed area,
alongside a Coast Guard cutter, only to have the cutter’s crew wait and watch until an
offense has been unwittingly committed, and then stop the vessel-law enforcement never
seems interested in stopping a fisherman from making a mistake that turns into a
violation, where it can seize a catch or assess a fine.

Common Mistakes Become Big Fines

NOAA has also made sport of seizing trips where vessels make errors in
renewals. In one case, a scallop vessel received new permits 30 days before its permits
expired. The vessel continued to sail under NOAA sailing authorizations, but during a
routine boarding, it was discovered that the “new” permit actually expircd the same day
as the old permit as NOAA reissued permits with a different class of herring permit. The
catch, valued at $140,000 was seized, as was the trip of the owner’s other vessel for the
same reason. Eventually, all but $60,000 was returned.

In other cases, scallop vessels landing under 18,000 pound trip limits have had
trips seized for variances as small as 2.5%, despite the impossibility of accurate weights

on board and scientific evidence showing how scallop weights change based on water
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absorption in the vessel’s hold. (To the credit of GCLS, these policies have been
modified based on one of our cases).

Traditionally, late logbooks resulted in refusal to renew permits. In the past few
years, GCLE, in some cases, has started to review date stamps on logbooks, and charged
fishermen for tardy reporting, at up to $10,000 per page, without any notice of this
change. NMFS reports that less than 25% of vessels are fully compliant!

One dealer, during a change in NMFS permit structure where he was told that his
permits would all be issued by the Northeast Region, failed to note that his shark permit
issued form the Southeast Region. When the permit was not renewed the first time, he
fell off the notification list. Eventually, as reporting requirements changed, he was not
notified and fell out of compliance on reporting. A single misunderstanding of a
statement by NMFS that all of his permit were to be issued together meant all of his
permits would be issued together results in 600 violations. When the issue came to light,
he produced his records and showed what he had purchased and from whom. GCLE
indicated an intent to fine him $6,000,000, and suspend his permits for 2 % ycars, but
eventually settled the case for $750,000-which he has been paying for years. No ill
intent, illegal profits-record keeping violations, multiplied out over years become a profit
center for government.

Systematic Problems

The real issue here is NOAA’s unfettered ability to issue fines, the basis of which
is non-discoverable, and under the administrative law system, place the burden of proof
on the Respondent to prove the penalty is inappropriate. Penalty schedules should be set

with public input, and reviewed in open by fact finders limited to assessments for each
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type of violation, with transparency in aggravating or mitigating factors. The Agency
should not be able to disingenuously hide its decision making in assessing fines behind
the attorney work product privilege, which has heretofore been the Agency’s practice in
these cases. Because of the gravity of these penalties, fact finding should be given to US
District Court Judges, or magistrates, instead of Administrative Law Judges, if the
assessments are to continue to be able to take a man’s livelihood, business or home. Fact
finders should be limited in the amount they can assess for any type of violation, and
should have the ability to reduce or eliminate fines altogether for a violation, and not be
bound at all by GCLE determination. Most importantly, fines should have some
relationship to the status of the fishery, and the Agency should not be able to extort
monies from fishermen by seizing trips or tying up boats without a hearing or by holding
a potential $140,000 fine over their heads for any violation. I note that fishermen have no
confidence in the system.

Somewhat uncharacteristic of the American judicial system with its supposed due
process protections; there is less judicial involvement, or common sense, required in
NOAA’s taking of a man’s business assets, home and ability to earn a living, than in a
challenge to a parking ticket issued on federal land.

Factors which Must Be Addressed

1. Initially, NOAA has become an agency where fishermen find few friends
or supporters, or at least very few who can afford to voice their support for fear or
retaliation. Even within the NOAA enforcement community, agents are upset with

NOAA'’s approach to fishermen, but fear for their jobs if they voice their opinions.
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Unless and until NOAA management takes a new approach to the fishing industry, there
will never be positive change.

2. Enforcement must be used as a positive tool to educate fishermen and help
them avoid violations of complex rules. Compliance, not fines should be the goal. Port
agents used to fill this role for fish dealers, and sadly, with their elimination, dealers have
a harder time staying compliant and the quality of data has deteriorated. Similarly,
NOAA agents seldom do friendly checks of vessels and have lost the discretion to allow
a vessel to get back into compliance without issuing a violation. Use of criminal
investigators creates a hostile atmosphere, and should be limited to cases where criminal
action is suspected-notably most Magnuson violations can not be pursued criminally and
are expressly excluded from the criminal provisions of the Lacey Act.

3. NOAA must implement a regulatory revicw process to ensure that rules
make sense, and ensure that unintentional violations of complex rules are not punished
too harshly, if they need to be punished at all.

4. Penalty schedules should make calculations of penalties more
proportionate to the violation, and not contain ranges, such as $5-80,000 for a first time
violation. Fines should reflect all issues facing fishermen, especially those created by the
Agency. Agencies are granted deference because of their specialized knowledge, yet
they claim ignorance of these very issues in enforcement proceedings. Alls should be
free to refine penalties and sanctions, and no burden should fall on the Respondent to
overcome a penalty, but not have unfettered ability to raise them to statutory maximums.

5. Penaities need to be reviewed by managers responsible for implementatior

of regulations, to ensure that enforcement does not misconstrue the need for and effect of
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regulations. The Agency should be required to utilize its knowledge as to the effect on
businesses of fines and sanctions it imposes, something they claim they do not do at this
time.

6. Respondents should be permitted complete discovery into the basis for
fines and sanctions, and the Agency should be prohibited from claiming any privilege
merely because it elects to have the same person who assess the fine represent it at
hearing.

7. The Agency should be prohibited from seizing the catches of domestic,
permitted vessels, or placing restrictions on a vessel’s permits, without hearing before an
ALJ or US District Judge.

8. Congress should place a 12 month statute of limitations on violations, to
prevent NOAA from data-mining scientific data collections to conjure up prosecutions.

9. The Agency should be required to limit fines so that NOVAs do not
improperly threaten respondents into settling based on fears of unwarranted increases in
fines.

10.  The IG should review past cases to determine whether improperly treated
fishermen should have fines remitted or other corrective action taken.

11. Congress needs to reduce the scope of NOAA’s fining and sanction
authority, and limit fines for repetitive, technical non-compliance, as does OSHA. Large
fines for technical violations should not be imposed unless the permit holder has refused
to bring himself into compliance-Although NOAA claims a Fix It Ticket process exists, it

is used sparingly in the Northeast.
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12. Procedural regulations should provide for partial judgments to eliminate
unsupported claims prior to hearing.

Conclusion

NOAA’s system of law enforcement is horribly broken and has caused, and
continues to cause, unjust and unwarranted impacts on hard working members of our
fishing industry. Where these men once faced the perils of the sea, their own government
has become an even greater threat. I urge you to force this Agency to reform and make it
work to benefit the American people, including those in the fishing industry, as the
Magnuson Act requires. Absent strong, positive action, not only will a way of life be lost
and fishing communities further devastated, but confidence in the very fabric of our
government will be undermined in an irreparable manner,

1 thank you again for looking in the issue on behalf of fishermen, their
communities and the consumers who rely upon the fishing industry for wholesome
seafood.

Respectfully submitted,

/s/ Stephen M. Quellette
Stephen M. Ouellette, Esquire
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Mr. KuciNICH. Thank you very much, Mr. Ouellette.
Mr. Burgess, you may proceed.

STATEMENT OF RICHARD BURGESS

Mr. BURGESS. Thank you, Chairman.

On one of my boats, one out of my four boats over the past few
years, just to make it very simple, I have had one of Mr. Jones’s
law enforcement agents call me into an office and say, “We have
got a problem with your captain.” As time went on during the short
meeting, the agent wanted to know how much money I paid my
captain, how much money I paid myself, how much money my wife
made at her job, how much money I have in my savings account
a}rlld my checkbooks, and I called Mr. Ouellette and it went from
there.

Two years ago I had the same vessel that has three permits on
it. We were within 2% days of using up the first permit. We had
a leasing agreement setting in the law enforcement office in NOAA.
I called the woman that posts these days at sea up in her computer
and lets us know, when they can, how many days we have left. She
said, “Rich, I believe you have two, I'm not positive because we
have been two or 3 weeks out of date on this whole computer sys-
tem,” but she says, “I believe you have two-and-a-half days left on
your permit, on the first one out of three.”

I had a personal problem. I couldn’t go down to the office. She
said, “There should be an agent in here at any time to sign the
leasing agreement. As soon as it’s signed, I'm going to post the
days on the computer. If your boat goes over a day or two, don’t
worry about it, I will take care of that.”

For some reason the agent came in, grabbed the leasing agree-
ment, and said, “You are not to say a word,” took the leasing agree-
ment, 5 days later I was called, the vessel was red flagged, ordered
back to port, the catch was seized, I was fined by Chuck Juliand
$27,000. I called Mr. Ouellette.

As the time went on, Mr. Julian said, “If you don’t pay the 27
right now, if you want to go in front of one of my judges, you will
be paying $120 to $140,000.” I settled on 25,000 bucks. I was
scared to death that they wouldn’t give me the boat back, I couldn’t
get the boat back to send it fishing and pay the payments until I
paid the fine.

This Yellowtail exception letter with the Gloucester Auction
House we've been heavily penalized, which is totally unconstitu-
tional, and as far as I'm concerned, unfair. I went to the Fishery
Service and I asked them for the letter. I had it on three boats. I
said, “I'm sending a boat Yellowtail flounder fishing.” They said,
“You don’t need it. Discard it. We are just going to get to rid of it
anyway.” I said, “Are you sure?” They said, “Absolutely.” The boat
went fishing.

After the auction house was raided, and all they got out of that
whole thing was 40 boats that had—that didn’t have, somewhere
around 40 boats that didn’t have the Yellowtail exception letter.
My captain got called in. After he was called in by Gino Morrow
and another agent in a little cubical, they said, “If you tell us, rat
out the auction house what it’s been doing illegally, we will throw
this away.” That was my captain.
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After that they called me. I called Mr. Ouellette. We went in.
They said the same thing to me, “If you tell us what’s been going
on back at the auction house, we will tear this up and you won’t
get a fine.” Well, I said, “OK. Fine. I will tell you, I was one of the
first boats to go to the auction house. It’s the best thing that ever
happened to this region.” I said, “There is nothing going on in
there. If there was, I won’t have my four vessels there. It’s very
simple.”

Gino Morrow looked at me, the agent, and said, “That’s not good
enough.” The FedEx truck came to my house about a month later,
$58,700 fine for not having a piece of paper aboard the boat that
I was told I didn’t need. They said that’s the way law enforcement
handles it. Just because someone at the Fishery Service told you
you didn’t need it, that’s regardless. We say you needed it, you
needed it, period.

This past May 1st, I always take all my permits up for every ves-
sel, hand-deliver it to the office up here in Gloucester, make sure
I have everything accounted for, all the permits are on the boats.
For some reason, somehow this same vessel didn’t get its yearly
letter of authorization to go fishing. I thought I had to go to the
board for the boat with all the other paperwork. They let the boat
go 8 days fishing out of New Bedford, 100 miles offshore on a 42-
foot boat because this region up here is totally shut down for April
and May.

Mike Henry, the officer in charge, called up and said, “We know
where your vessel is. It’s 100 miles offshore. We are going to have
agents in New Bedford order the vessel in. It’s going to be seized.”
I said, “Why?”

“You don’t have your Federal fishing permit.” I said, “I most cer-
tainly do.” Come to find out the month prior they had sent me a
notice that said, “You do not have one vessel trip report from De-
cember on record.” The boat was tied to the dock. The only thing
we had to stay tied to the dock for the 120 days out of the season,
we cannot fish with the vessel. The captain was fishing in Novem-
ber, he sent in November’s logbooks, and he sent in the December
logbook that checked off, did not fish, and he made the mistake,
he wrote the 11th month, not the 12th month. They wouldn’t tell
me that. They did not bring that forward until Mr. Ouellette, once
again, or it was probably David Smith went up and tried to figure
out what took place. They didn’t give me the permit. They let the
boat fish 8 days and then called me up and red flagged the boat.

It is criminal. I don’t care what the other people have said here.
What’s taking place is criminal. We have been under gestapo siege
from the Fishery Service law enforcement. They don’t give you the
right time of day. They come down to the boat constantly with
weapons. They are constantly looking for your permits day after
day after day. We leave the dock at three in the morning, we come
back at five or six at night. All we want to do is go home and see
our wife and kids. They won’t let us do it. You’ve got to constantly
show the permit day after day. What’s taking place is, just as Steve
said, un-American. It’s not good.

Thank you.

[The prepared statement of Mr. Burgess follows:]
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TESTIMONY OF
RICHARD E. BURGESS
BEFORE THE

Domestic Policy Subcommittee
Oversight and Government Reform Committee

U.S. House of Representatives
GLOUCESTER, MASSACHUSETTS
MARCH 2, 2020

My name is Richard Burgess. [ live in Manchester, Massachusetts and I am a lifelong
fisherman. I began my career tub trawling and tending herring weirs in the Bay of Fundy
in the 1960°s. I then went to work on a herring seiner. Ibought my first boat, a lobster
boat, in 1976 and fished out of Manchester, MA. T also groundfished in the winter and
spring. In 19851 I rigged my boat for Scottish seining and by 1985 I was groundfishing
full time. In 1985 I purchased a small dragger, the EXPLORER II and bottom trawled
out of Gloucester, MA. Since then, I have owned and operated a number of small
groundfish boats, and currently own and oversee operations of four gillnet boats our of
Gloucester which employ seven people. Because of the restrictions placed on the gillnet
fleet, we utilize two boats for each crew, and rely on Days at Sea from 7 other permits
which have been acquired through the years. I also own and operate a small charter-head
boat, and take charters for bluefin tuna striped bass. My various titles are as follows:

Operations Manager, Owner:

Heidi & Heather Fisheries, LLC
Scotia Boat Too LLC

Rock On Products LLC

Operator Charter Vessel ROCK ON

Vessels:

55 HEIDI & HEATHER  FED PERMIT #230422
45’ RYAN ZACHARY FED PERMIT #149318
42> SCOTIA BOAT TOO  FED PERMIT #121546

45’ JULIE ANN FED PERMIT #149610
Seven skiffs with permits to support the four vessels above
ROCK ON (Charter) 0728

I am also President of RockOn Products, which produces an array of floating lures
for targeting bluefin tuna for ht e recreational and commercial market. RockOn is a
sponsor of the annual Tag-A-Tiny tuna tournament which donates 100% of its proceeds
to Dr. Molly Lutcavage’s bluefin tuna research.
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I have been involved in the management process, having assisted in formation of the
following groups dedicated to assisting in the development of sustainable fisheries, while
ensuring the continued participation of small business like mine and the community in
which I live.

Co-founder/Chairman, Mass Gillnetters® Assoc.
Co-founder/Chairman, Gulf of Maine Fisherman’s Alliance
Co-founder/Director, Northeast Seafood Coalition

Acting member, Choir Coalition

Board of Directors, Mass Fisheries Recovery Comm.
Board of Governors, Manchester Harbor Boat Club
Member, East Coast Tuna Assocf,

Member since 1972, Mass Lobsterman’s Assoc.

2009 Sector Leader — President Inshore Fixed Gear Sector

Duties and Responsibilities

Attended all NFMC meeting s for the Gulf of Maine Fisherman’s Alliance and Mass
Gillnetters Assoc, as Chairman, Northeast Seafood Coalition during its conception.
Reported back to Assoc. with all information from council meetings. Met personally
with Andy Rosenberg, acting Dircctor prior to Pat Kurkul for all Assoc. related business.

Every year, I receive NMFS permit holders letters for my four active boats and scven
permits. Often, I receive duplicates for a number of boats and the quantity from the one
region is thousands of pages per year, which [ have to sort through and read. The
complexity of the regulations has become unmanageablc, particularly where the cost of
an innocent mistake can cost me my business. In addition to the mailings from this
region, I also receive regulatory letters from the Highly Migratory Division of NMFS,
and the Commonwealth of Massachusetts Division of Marine Fisheries. I also get
mailings from the New England Fishery Management Council and the mid-Atlantic
Council. These often contain complex and conflicting interpretations of present and
upcoming rules. The paperwork burden is huge.

We are frequently boarded by Coast Guard members carrying automatic weapons and
questioned by NOAA agents who carry weapons and identify themselves as criminal
investigators.

Over the years, I have had a number of incidents which have raised significant concert as
to the commitment of personnel at the National Marine Fisheries Service’s claimed
commitment to ensuring the viability of the region’s fisheries, which are generally
conducted by small businesses.

II. Statement from Pat Kurkul

Testimony of Richard E Burgess.doc
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At the first NFMC meeting Pat Kurkul attended as Acting Director, I approached
Pat and told her that I was representing the Gulf of Maine Fisherman’s Alliance and had
been through out Andy Rosenberg’s stay as Director and I would like to know what she
envisioned of the small vessel fleet and her intentions going forward. Pat then told me
her intention was to eliminate the inshore small boat fleet as soon as possible.
1 then returned to my seat and told Paul Cohan, President of the Assoc. Then I
informed Attorney Ouellette as to what Ms. Kurkul had told me.

My Reaction
[ was absolutely appalled at what Pat had said and from that day until the present I
believe she has made every attempt to follow through with her statement.

Subsequent Discussions

Since that first council meeting Pat has refused to give me any time for discussion
on this issue!!

Every time I tried to bring this in front of the NFMC I have been told it can not be
discussed because of the Paperwork Reduction Act and/or it is not on their agenda.

III.  Statement by Cathy Rodriquez

At one of the next couple of Council meetings, when I raised the issue of how my
crew and I were expected to support ourselves, service our vessels and keep current with
hundreds of thousands of dollars in loans on my vessels, I was told by Cathy Rodriguez
that Burger King was hiring. Cathy at that time was working beside Pat Kurkul as an
assistant administrator. I did not say much to her, I was very polite, just once again told
Paul Cohan. Stephen Quellette was sitting with me at that Council meeting.

IV.  Tom Hill Statement

Nov. 16. The Tavern in Gloucester. I was trying to get the Council to discuss the
issue of the small boat fleet not being allowed to fish in the western Gulf of Maine closed
area after 3 years of being closed. The council Chairman Tom Hill at the start of the
lunch break came to mc as everyone was leaving and told me to stop trying to bring
something up that was not on the agenda. Standing next to ine was David Ellington (the
herring guy) and Federal Cop Dick Livingston. Isaid it was not right to close the area
forever. Tom then took his index finger in his right hand and started pushing it into my
chest and saying, “You and your inshore fleet are all done.” I asked him to stop pushing
me and he was getting all red I the face and said, “You heard me, you little guys are all
done,” still pushing his finger in my chest. Once again I asked him to stop, he did not
and I make a move toward him. The Cop came over, told Tom to leave and asked me not
to touch him!! Ann Margaret Ferrante came in at the next moment to find out what was
happening and I told her what had happened.
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V. Frank Italia Statement

1997 or 1998. Special Agent Frank Italia said he did not like Captain Don’s
attitude and wanted to know how much [ paid him and how much I and my wife mad and
how much money we had in the bank. I told him it was none of his business and he said
he’s a federal agent, it is hjs business, and he will find out onc way or another.

VI Violations

November of 2007. 1 was asked by my Captain Don Smith to call the NMFS
Days at Sea monitoring person Carol Blezinsky to see how many days were left
on the SCOTIA BOAT TOO. We had been trying to get this information for
some time, but NMFS advised me that the system was having problems. Because
DAS were calculated at different rates in different areas, it is impossible for a
vessel owner to know how long he is called into an area and what NMFS will
assess for DAS on any trip. [ called Carol, she told me there were 2.5 days left
and not to worry because [ had a leasing application on her desk and as soon as it
was signed by an enforcement agent she would post the days on the computer and
she would then subtract days from the total if the boat went over at that time. The
boat went fishing 5 days past and I got a call from agent Dan DeAmbrusio to
bring the boat to port, it had been red flagged and was being seized along with the
catch. After trying to discuss this with him I called Carol Blezinski. She said,
“Richard, I am so sotry,” and agent came and took the lease application and told
her not to say anything, They did not sign the application and let the boat go over
on days by 2.5 x 2 — 5 days.

I. Days at Sea
I was told that because the boat was now over on Days at Sea, that even
though I had over 200 DAS available on other boats, I could not fish the
SCOTIA BOAT TOO until I settled with NOAA. Unless [ agreed to pay
over the entire proceeds of the trips in question — about $25,000 — the boat
would have to remain tied to the dock until either I was issued fines of
$10,000 per day for each day the boat fished beyond its allocation —
despite the pending DAS lease. I was also advised that NOAA takes the
position that if I challenged a fine, it could be increased to $140,000 for
each violation. Although I had already paid the crew and the expenses for
the trip in question, I agreed to pay over the proceeds of the trip to get the
boat back fishing so the crew could support their families. I was also
charged for the DAS, so NMFS got the DAS and the money.

2. Yellowtail Exemption Letter
Every year, | visit the National Marine Fisheries Service Permit office in
Gloucester, MA to review the renewals of my permits to make sure I have

all of the necessary permits, letters of authorization, etc. Onm y vessels
RYAN ZACHARY, HEIDI & HEATHER, and BELINDA B I had the
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Yellowtail Exemption Letter. I was going to send the SCOTIA BOAT
TOO fishing in the area of Stellwagen Bank where the yellowtails are.
Being very concerned I went to the NOAA Building and asked to get the
Yellowtail Letter for the vessel SCOTIA BOAT TOO. At that time I was
told by a person in Permits I did not need this letter because they were
doing away with it. Isaid I have it on my other 3 boats and would like ot
get one just in case for the SCOTIA BOAT TOO. The person ensured me
that it was not necessary. After the Gloucester Seafood Display Auction
was raided my captain was called in by enforcement. He was told that if
he told the agents what was going on at the GSDA they would drop the
charges! After Don spoke to them, I was also called in and

Attorney Quellette and I went in to see Agent Mike Henry and Gino Moro.
T explained to them what had taken place with the person in Permits and
they told me I did not need the letter. They then told me if I tell them
what the GSDA was doing illegally I would not be fined. I told them I
was not aware of any illegal activity at the Auction, and they told me that
wasn’t good enough. Months later the boat and Captain were fined
$58,700. We have since agreed to five up 18 days at sea to resolve the
case.

After paying $25,000, I tried to explain to my wife what was in the FedEx
box, $58,700 for not having a piece of paper on the boat. She said you
can’t win with these bastards, what are we going to do? Then my
daughter Heather came in from the other room and said, “Does this mean [
can not go to college?”

During the ears we possessed the LOA’s we were routinely boarded by
Coast Guard, NOAA and Massachusetts officials, and never asked for the
LOA. [ have since located the original Yellowtail LOAs for all of my
vessels. Some of these have end dates before the start date. Although we
could not locate the 2005 LOA for the SCOTIA BOAT TOQ, I located
two 2004 LOAs for the boat, the original and a “Duplicate”. My belief is
that when we renewed in March of 2004, they may have issued me a
Duplicate 2004 letter, and I may not have noticed the difference.

May 2009

April 1%, 2009 I sent the SCOTIA BOAT TOO to New Bedford to fish 100 miles
offshore, the closest area that the small boats can fish in April and May. May 9™ I got a
call from agent Mike Henry telling me that the SCOTIA BOAT TOO had been fishing
since May 1 without a valid permit, the catch was to be seized and the boat would have to
be tied up until we resolved a problem. He said they had been tracking the boat and it
was in Block Canyon 100 miles out of New Bedford and in 10 hours, the time it takes for
the boat to steam in, he would have agents waiting to seize it. Being on my way back
from New Bedford I called Attorney David Smith and asked him immediately to go to
the NOAA Building and see what was wrong. After several calls to Mike Henry he told
me that because my captain had made a mistake on Vessel Trip Report for Nov. 2008 on
which he had put the wrong month, they had not processed the renewal of the vessels
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permit. David Smith, after going to NOAA called back and said there was an error on the
VTRs, the captain make a mistake and wrote in (x) DID NOT FISH for 10/08 instead of
11/08 DID NOT FISH. The vessel was tied to the dock Nov. Dec. Jan. Once again
NMEFS Law Enforcement agents let the SB TOO continue to fish for several trips before
notifying myself or the captain.

As a small businessman, I try my best to comply with all regulations, and respect the
laws of this great nation. But I think the National Marine Fisheries Service continues to
show a lack of respect of understanding of what it takes to operate vessels in harsh
environment, and the costs and expense, and impossibility of remaining in compliance.
Violations are issued for Days at Sea, where NMFS is unable to give us current data, and
then looking back is able to assess us fines, after they issued sailing numbers for a
vessel’s trips.

I am committed to this industry, my crews and their families and my community. With
hundreds of thousands of dollars invested, a significant amount owed to my community
bank, I can not afford repeated violations for bookkeeping errors, particularly when
NOAA can’t provide me the data I need, such as DAS usage, and then issues my boats
sailing permission, despite permit issues for DAS issues, where they can’t provide the
information to me on a timely basis.

This is not the way I, or other members of the American fishing industry expect our
government to treat us. We work hard to bring wholesome fish products to the American
people and to support our coastal communities. We have sacrificed for the last fifteen
years to rebuild fisheries, with great success, see the attached NEFMC diagram. We ask
for no hand outs, just the right to work hard every day and help feed America, with
dignity, to be treated reasonably and perhaps with a little respect from our government
for the sacrifices we have made and make every day. Is that too much to ask?

I strongly urge this Committee to see that all victims of NOAA law enforcement, like me,

are compensated and monies we were wrongly forced to pay is refunded to us. Thank
you for the opportunity to speak with you today.

Richard E. Burgess
2/26/28
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Mr. KucINICcH. Thank you for being here, Mr. Burgess.
Mr. Kendall, you may proceed.

STATEMENT OF JIM KENDALL

Mr. KENDALL. Thank you, Chairman Kucinich.

I would like to reiterate what Mr. Ouellette said earlier and offer
my thanks for the opportunity for us to provide this testimony. I'm
sorry. I'd like to offer my thanks for the opportunity to offer our
testimony before you. And hopefully something can come back to
offer some relief to this industry that is so much a part of our lives.

But my name is Jim Kendall and I have been a commercial fish-
erman, well, I have actively fished for 32 years. I was a scalloper
out of New Bedford. I ran several boats. I came ashore because of
a severe injury that wouldn’t allow me to fish any longer. I'm lucky
enough, I guess, in a manner of speaking, to stay within the indus-
try on the fringes and work with the people that I know best.

Over these years, I have come to hear some terrible stories, as
well, but I'm not here to provide anecdotal evidence, because there
are people that can give you their own heartfelt grief and true tes-
taments.

Some may wonder why I'm testifying before this committee be-
cause so many years have passed since I fished and actually had
dealings with law enforcement. It’'s been more than 25 years since
I was cited for my one and only violation in all my years of fishing.
Though the years have not lessened that drama, and I was found
guilty for exceeding what we called the scallop meat count. At that
time it was 40 count in place, which meant that you couldn’t
produce scallops that were more than 40 to a pound. If you had a
trip of 18,000 pounds, they would take average counts out of that
trip, 10 of them, and then do the math and add them up and you
had to average 40 scallops per pound or less on that.

One particular trip we didn’t. It was 1985. There was particu-
larly bad weather, scallops froze. They didn’t gain any moisture
and we lost. But the particularly troubling point of that case was
we went to court. We were one of the first cases, I guess we were
somewhat of a poster child in that manner, and at the trial I men-
tioned that the officers or the agents in charge forgot to write down
three of the counts as they were doing their averages, and the
agents never denied that. They actually admitted that they did for-
get to write them at the time and put them in later.

The judge said, So what? It didn’t really matter. It was no con-
sequence. We produced several other statements that we thought
would help describe the problems inherent in that type of fishery
management, and in the end the judge said the fine was
$14,070.71. That was 25 years ago. That was just the beginning.

That sounds small compared to what you hear here today, but
that was 25 years ago, and the judge looked at me and told me we
were lucky he didn’t increase the fine. So there was definitely no
chance of appeal of that particular judgment.

Was this an unfair enforcement action? Not with the facts I pre-
sented, but like I say, when you look at the facts and the judge dis-
misses not writing down the three counts, I think there was some-
thing particularly troubling about that aspect of it.
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In subsequent years, I have been asked to assist other fishermen
or vessel owners who have run afoul with the regulations. In each
of these cases I felt, while an infraction may have occurred, it was
never a willful or deliberate attempt to break the law. But the re-
sultant penalties would belie that.

In fact, there never did seem to be any rhyme or reason to most
of the penalties levied or many of final settlements. A lot of the
fines are put in with the scare tactic with the intent that if you
get an offer to settle up, you are much better off to take it and run.
A lot of fisherman, unfortunately, have had that circumstance hap-
pen.

I've had a pretty good relationship with enforcement over the
years, with many, if not most, of the law enforcement agents. It
has put me at some odds sometimes with commercial fishermen.
How can you deal with the guys that are hurting us so badly?
Someone has to.

I was chairman of an enforcement group called The Law Enforce-
ment Working Group, which was actually authorized by the 1996
reauthorization of Magnuson. It’'s been the only time that I know
of that there was a working group like this established by Magnu-
son to take people from within the industry and work as an advi-
sory panel with a commandant of the First U.S. Coast Guard. As
such, we met usually quarterly with enforcement agents, Coast
Guard enforcement, NOAA general attorneys, and fishermen. We’d
all sit in a room, we’d speak informally, and get to some of the
points and be able to deal with some of issues.

Unfortunately, basically, one gentleman took offense with having
to deal with us in that intimate relationship and began to forget
the schedule for coming meetings. Initially I think he broke the
Magnuson Act by virtue of him just disbanding this group.

Because of my position as chairman there, I often appeared at a
center called The Nerve Tech, which is a training center for Coast
Guard law enforcement personnel and boarding officers, and we
would bring industry people in to meet.

These are the kinds of interactions where these gentlemen have
to get together with the fishing industry to learn a little bit more
about them rather than on the other side of the table where there’s
a pencil and paper where they are about to charge the fisherman.

I tried over the years to encourage this, go back to this particular
type of joint workmanship or cooperation, but it’s failed to come
back onto the table. So I went home to look at what would they
consider looking at these type of arrangements to get these people
at the table together.

Thank you.

[The prepared statement of Mr. Kendall follows:]
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Good morning. My name is James M. Kendall, but [ am better known within the fishing industry as Jim Kendall. I
am a former commercial lisherman from New Bedford, MA, and T have been a member of the fishing industry and
the fishing community for nearly 50 years. I [lished actively for thirty two (32) years before a severe injury forced
mc ashore in 1994, and for the past 16 years I have worked & served in a variety of vocations and capacitics within
the fishing industry.

Some may wonder why [ am testifying before this committce since so many years have passed since 1 last actively
fished, and had actual dealings and/or interaction with law enforcement. It has been more than 23 ycars since I was
cited for my one and only infraction, a scallop meat count violation, but the years haven’t lessened the trauma of
that experience. { won’t go into great detail other than to point out that the infraction that I (as captain), was charged
with and found guilty of; was for exceeding the 40/bs. scallop meat count, by one (1) scallop; our final meat count
average was forty onc (41) scallops. A violation of the management regulations? Apparently. A criminal act?
Unlikely. However, the monetary penalty for the infraction was $14,070.71!

We had our day in court, but it did nothing to lessen that penalty, in tact the judge said “we were lucky that he
didn’t incrcasc our penalty™! However, scveral good things did happen, with regard to enforcement proccdures,
following our trial. More c[Tort was to be made to take random samples from scallop bags which also were to be
randomly sclected; captains were offered an opportunity to take their own counts if they felt that the agent™s count
was inaccurate, and an average ol those two {2) counts would be used as one of the ten (10) samples taken; a
tolerance range was aiso added to the final count. While these may be looked upon as favorable actions, the
problem was what had to occur for us to get to that point.

Was this an unlair enforcement action? Not with the facts that T have presented, but there was at least one troubling
issue that T raised at the trial where the agents forgot to document three (3) of the counts, which the agents admitted
occurred, but the judge said was of no real consequence. Well it was to us!

In the subsequent years | have been asked to assist other fishermen or vessel owners who have run aloul of the
regulations for one reason or another. In cach of these cases 1 felt that while an infraction may have occurred, it was
never a willful or deliberate attempt to break the law, but the resultant penalties would belie that. In fact there never
did seem to be any rhyme or reason to most of the penalties levied, or many of the final setticments. I recall that a
penalty schedule was to be developed and applied to the various NOVAs. T don't know that it ever was, but judging
by the published enforcement reports it doesn™t seem likely.

Now t've had what T would consider a fairly good relationship over the years with many if not most of the NOAA
enforcement agents, and their Coast Guard eounterparts, and I hope this testimony won’t harm that, but there needs
to be changes made! Fishermen are {irst and {oremost fishermen, not criminals! Yes, there are some who
undoubtedly are, but the vast majority of them are trying to provide for their familics, and their crew’'s families,
They are not looking to rape the oceans, kil the very fast fish and destroy the ocean habitats as some have
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proselytized. In fact, herein is where the very problems begin. Call them criminals, defile them and demean them
enough, and soon you can sce nothing clse, so you treat them as such. Too many times fishery management
rvegulations are designed and written with more concern for restrictions and regulations and how to enforce them,
rather than for good fishery management and conservation.

There is ample cvidence that even seemingly minor infractions have caused extreme, insurmountable hardships for
the fishermen who are charged with them. Noncompliance of any sort is viewed as being willful, done with intent,
or total disregard of the Jaw, and many times subject to the most cgregious fines and penalties. Once again, pleasce

remeimber that these infractions are for the most part civil infractions, not criminal.

‘The Magnuson-Stevens Fishery Conservation and Management Act as amended in 1996 authorized the
Commander of the 1% Coast Guard District to cstablish the Coast Guard Law Enforcement Working Group, which
was to serve “as an informal fisheries enforcement working group to improve the overall compliance with, and
effectiveness of the regulations under the Northeast Multispecies Fishery Management Plan.” When the group was
formed, I was chosen to be the Chairman, and for 5 or 6 years I believe that the Working Group was able to follow
that charter. It afforded fishermen and industry members the unique opportunity to meet and discuss issues in
informal scttings with the various levels of enforcement, including NOAA General Counscl, federal and state
cenforcement agents, USCG officers, up to and including several of the Admirals who commanded the 1% District
Coast Guard.

As Chairman, T was invited to attend the opening of the USCG''s Northeast Regional Fisheries Training Center
(NERFTC), and soon after I was asked to address the training classes of Coast Guard law enforcement and
boarding officers as an industry speaker. The intent was to try and put a face on the industry, which many of these
officers had never even met before, and to help them understand what it was like to be a fisherman. While doing so
Twas often asked by some of the CG personnel what the fishermen thought of them. Many fishermen particularly
Captain Rodney Avila, accompanicd me to these classes, and met and spoke with them. I soon began to near back
from fishermen that the tenor of recent boardings had changed to a great degree, and soon even more fishermen
were willing to accompany me to take part in the classes themselves.

After about 5 years the Group began to fall out of favor with onc or two individuals, and the meetings with industry
ceased to be scheduled, and the invitations to appear at the NERFTC classes also ended. I cite this simply as just
another example of how efforts to encourage cooperation among fishermen and enforcement personnel can be
undermined and destroyed by those who sce fishermen only as erooks and violators who cannot be trusted, and
must be constantly controlled by the threat of force or punishment.

While I hope that this hearing and other actions will bring about changes that will benefit both the fishing industry
and enforcement, 1 fear that pending regutations implementing Cateh Shares and/or sectors will soon place the New
England fishing industry in a situation that will soon be totally untenable for many if not most. While we often fear
the unknown, the ncar centainty of failure is much more terrifying. This uncertainty is particularly frightening if
there is nio safety net in plaec and {aiture is not an option!
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Mr. KuciNIcH. Thank you, Mr. Kendall.

The Chair recognizes Mr. Tierney for 5 minutes.

Mr. TiERNEY. Thank you. First of all, thank you all for your testi-
mony here today, but thank you for consistently over time provid-
ing us with the information that we need and the firsthand factual
accounts of what’s been going on.

Mr. Ouellette, is it your opinion that there needs to be change
in the statute, or is it your opinion that the current language, if
used properly and applied properly, would allow for some remedy
in the situation?

Mr. OUELLETTE. It’s an interesting question. It implies that
somebody is actually looking at the statute and its intent. I assume
that Dr. Lubchenco and her staff would do that.

I don’t believe that there is a problem with the way the statute
is drafted, per se. The statute provides a fairly high limit for the
setting of penalties. I believe the statute sets up to $100,000, but
apparently Congress has given a cost of living on fines and it’s now
up to $140,000 due to that secondary state.

The difficulty that I think we have is that—and I have met with
NOAA counsel about this frequently—is their statement that they
believe that Congress has advised them that no violation should be
the cost of doing business. Those terms come up frequently. So they
read into that any violation can theoretically be a business-ending
violation. They cite the language in the statute and in the regula-
tions which allows NOAA to assess fines and to force the reorga-
nization—force the reorganization of an individual’s business,
which we all know is bankruptcy.

Mr. TIERNEY. As a lawyer, did you find that language that they
refer to in the statute?

Mr. OUELLETTE. The language, I mean the authority is there. It’s
virtually——

Mr. TIERNEY. I meant the language about not treating it as a
cost of doing business.

Mr. OUELLETTE. No, it’s not there. Again, we all know that there
are situations, particularly you read about the category 2 fish cases
where somebody, you know, pulls into a port with $5 million worth
of fish, pays the $100,000 fine, laughs and ships off fish.

We don’t have those situations in domestic fisheries. Our catches
are much smaller. All of these vessels are U.S. permitted and they
all have some tie to the United States so if they did commit a
major violation, they lose their permit, which actually nowadays is
probably the most valuable aspect. There is nothing that I see that
requires them to hand out a half-million-dollar fine because some-
body filed some logbooks late that actually aren’t even used in the
science anymore.

Mr. TiERNEY. Mr. Ouellette and Mr. Burgess on this, Mr. Ken-
dall, you may not be able to help us, but if you can, I ask you to
do so, are we talking about the same enforcements agents over and
over and over again, or are we talking about who, regardless who
the agent, is observing this kind of conduct?

Mr. OUELLETTE. This actually isn’t the agents who are doing this
in most cases. The agents investigate. I will agree that in the last
10 years I have become aware of a more aggressive form of ques-
tioning to the point that my clients—we used to cooperate with law
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enforcement up until the late 1990’s. My clients are prohibited
from talking to NOAA enforcement agents. As soon as they call me
and I know NOAA is involved, even the agents now know not to
question the client.

Mr. TIERNEY. All the agents or a specific subset?

Mr. OUELLETTE. All agents.

Mr. TIERNEY. You find the attitude pervasive?

Mr. OUELLETTE. Yes. And we also found that increasing from
about 1999 until I really cracked down on the policy with my cli-
ents, that every time a fisherman was charged with something, a
false statement charge got thrown in. And they were pretty spuri-
ous, but they were throwing them in in every case. That’s when we
started seeing the criminal investigators come out and cards come
out.

The difficulty with the fines is that those emanate not from the
law enforcement arm, they emanate from the General Counsel for
Law Enforcement, and I'm not sure that we’ve seen or heard any-
thing from that branch because they seem to be independent.

But we see repeat fines, I mean ridiculous fines, out of the
Northeast region on a regular basis. I mean, that’s really what
prompted my initial complaints to the agency and to my congres-
sional delegation going back to the late 1990’s.

Mr. TIERNEY. Thank you.

Mr. KuciNIicH. Congressman Frank.

Mr. FRANK. Mr. Ouellette, I just want to clarify what the mes-
sage was. Mr. Tierney asked if you had a problem with the statute
throughout. You were actually talking about the enforcement part.
The lack of flexibility, you weren’t talking about that? So you are
saying they can improve enforcement without a statute change?

Mr. OUELLETTE. I think you can improve enforcement without a
statutory change. My concern is given the track record between the
industry and this agency, I'm not sure that they have

Mr. FRANK. No, I just didn’t want to—we weren’t talking there
about flexibility?

Mr. OUELLETTE. Right.

Mr. FrRANK. You talked about the disadvantage you are at be-
cause you can’t get the information which they used for setting the
penalties. Is that different than other law enforcement situations,
or are you given less information here than you might be if you
were defending people in other circumstances?

Mr. OUELLETTE. In my experience, when I've dealt with other ad-
ministrative agencies—fortunately I don’t do much criminal law—
it’s unprecedented because——

Mr. FrRANK. It’s different.

Mr. OUELLETTE. Right. Basically, they take the position, we are
attorneys, we assess the fines. Somewhere we do have a minor set
of guidelines

Mr. FRANK. Let me cut through this, and I think Mr. Tierney and
I will initiate a pretty strong request to the fishery service that
they no longer do this. This is the Federal Government. We are not
some individual entity in a dispute. We have an obligation for be
fair to the citizens so the Federal Government acts in a way that
seems to be inappropriate.
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I think, if you will support us, provide us memorandum, I believe
we will be able to insist that they provide you the information not
for anybody to get off, but you have some kind of basis for all this.

Let me say, Mr. Jones, I appreciate your staying here. Mr. Bur-
gess has made some pretty strong statements. 'm now asking you,
Mr. Jones, to look into those and tell me if you contest, for in-
stance, someone asking him what he made and what the captain
made, and then tell me if any disciplinary action was taken or
what was done about that. Because once we hear these things, it’s
really important for us to know that people are not going to be
doing this. So everyone specific to what Mr. Burgess mentioned, I
would ask that you talk to them.

Mr. Tierney asked the cost of doing business is not—this notion
shouldn’t be the case.

Mr. Kendall, who was it that, you know, stopped coming to those
meetings?

Mr. KENDALL. Well, former Coast Guard officer by the name of
Captain Raymond Brown. And I think you might recall that you
asked the admiral to appear in your office one time to explain his
actions at that particular point in time. Captain Brown was a dif-
ficult gentleman to get along with. He seemed to think that all
fisherman were violators. Those that weren’t, it was only because
he hadn’t caught them yet. As a matter of fact, he made that state-
ment to Ron Avila at one point. Captain Avila took quite a bit of
offense to that. Even to this day he does. I like to kid him about
it. But it was a serious type of thing, because, like I say, it was
a great organization or——

Mr. FRANK. Let me ask you—to the court reporter, it’s A-v-i-l-a.

What'’s the status of that, worth trying to resuscitate? Or is that
too far gone? Is that worth trying to resuscitate or is that too far
gone?

Mr. KENDALL. Well, the reauthorization never reappeared in
Magnuson again and it never extended to any of the other council
regions. But I think yes, sir, I think it is very important that we
try to rebuild those particular roads because that was a way for us
to interact with them on a civil level without getting into our crimi-
nal situations. And I think it worked quite well.

Mr. FRANK. Thank you. Mr. Chairman, I will yield back.

Mr. KucCINICH. Thank you very much, Congressman Frank.

Mr. Burgess, I listened very carefully to you recounting your ex-
perience with enforcement. Do you feel like you were being treated
as a criminal?

Mr. BURGESS. Pretty much, yes.

Mr. KuciNICH. Is that in talking to your colleagues who are fish-
ermen, is that something that your experience is totally unusual,
or have you ever talked to people that have had somewhat similar
experience?

Mr. BURGESS. I don’t think there is anybody in the industry
around here that would disagree with me right now.

Mr. KucinicH. What do you as a fisherman want to see changed
here? This committee is an oversight committee, but it’s also gov-
ernment reform. What do you want to see changed? We are here
to listen to you. What do you want us to see change?
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Mr. BURGESS. Right now the amount of gentlemen that are left
in the industry, we all get along. It wasn’t really that way years
ago. Now there is a only a handful of guys left. Everybody trusts
each other; we work together. We want to be respected as hard-
working individuals, small businessmen. We want to stay in the in-
dustry.

If you get a piece of paper and there is a date wrong or you don’t
have your paperwork in the boat, I don’t want a $10,000 fine. I
want to be able to say, yes, I have it. It’s at home with my paper-
work or call the agency, everything is good.

The entire fleet, every owner, captain, the guys on deck, they are
so afraid of doing one thing wrong and losing everything that they
have ever worked for. That’s not what we are all about. We are the
environmentalists. We have rebuilt this fishery. We want to keep
it thellt way. And we just want to be treated as honest, hardworking
people.

Mr. KuciNICcH. Thank you, Mr. Burgess.

Now, Mr. Ouellette, in your written testimony you have said,
“Compliance, not fines should be the goal.” I think we all agree.
Again, can you give us three things, a reform that the Office for
Law Enforcement would do differently to optimize compliance?

Mr. OUELLETTE. I would hope so and my—the concern I see
now

Mr. KuciNicH. What can they do? Give me some examples of
what they can do to do it better.

Mr. OUELLETTE. For example, Mr. Burgess had an issue with
days at sea. One of the problems is that NOAA, who keeps a record
of vessels’ days at sea, is often unable to tell us because they do
an internal calculation that we don’t have access to.

It may be a scalloper as to how many times he dips within the
line—I'm not sure you are familiar with it, but boats are tracked.
They are tracked every time they leave port by an electronic mon-
itoring system. NOAA is unable to give us often a vessel’s days at
sea. Yet, if you are out there, they will continue to issue you sailing
numbers and they know exactly when to meet you at port to seize
the catch because they know when you are coming in.

There are many instances where NOAA personnel observe or are
able to detect potential violations and they really just sit back and
let them occur. That’s a significant problem that I have.

A recent case we had that they were late on their logbook compli-
ance. People at the agency knew it. They said it’s a crucial issue,
they had to have this data on a weekly basis, yet they waited 8
months before they took any action, and the only action they took
is not to call the boat and say, can you give us the number? They
fc‘alled NOAA Law Enforcement who issued a quarter-million-dollar
ine.

We have—there is really a very poor working relationship be-
tween the industry and the agency and that’s something that needs
to be improved.

Mr. KucINICH. Let me followup on that.

Do you think serious reform of OLE is possible under the current
leadership?

Mr. OUELLETTE. I'm very concerned with the ability of NOAA to
work with this industry in a committed, cooperative fashion.
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Mr. KuciNICH. Mr. Burgess, would you answer that question.
The question is: Do you think serious reform of OLE is possible
under the current leadership?

Mr. BURGESS. It hasn’t taken place yet. It should have taken
place years ago.

Mr. KucinicH. Mr. Kendall.

Mr. KENDALL. I would suggest that the problem doesn’t start at
the bottom. It actually starts at the top, sir. If this is going to
come, it’s going to have to filter its way down. They can’t continue
to treat the industry as criminals, common criminals, and expect
that the agents are going to work with them on a one-to-one basis.
People just don’t work that way. Once you buildup that feeling that
there is something wrong with this person, you tend to look at
them a little bit differently. They have.

Mr. KuciNicH. Thank you, Mr. Kendall, and I thank the panel.
I'm going to ask——

Mr. FRANK. Can I just—can we get——

Mr. KucINICH. I was going to go to closing statements.

Mr. FRANK. I will wait.

Mr. KuciNIicH. Thank you, Congressman Frank.

Congressman Tierney, you are recognized for your closing state-
ment.

Mr. TiERNEY. Thank you. First of all, thank you, Mr. Chairman.
Again, we appreciate it a great deal that you were willing to come
here and have this hearing in Gloucester. It means a lot to us and
we appreciate that.

Barney Frank, we appreciate all the work that you have done on
this issue over the years and you are continuing to do. It is impor-
tant.

We appreciate the mayor and local representatives and their ef-
fort and everybody in the community here. I think what we have
here today is a good example of what we have been screaming
about for a period of time with varying and unsatisfactory results.
We have a new Administrator. Even though I know some people
thought that she was listening today and they are not quite sure
she heard, we are going to keep working at it to make sure that
what was said is heard, as well.

Mr. Jones, thank you for staying here. I hope you heard it, in-
cluding the introspection that’s necessary at the top starting with
you and then right down through all your personnel and working
with that. This is not something that you can continue. It’s gone
on for far too long.

We need to look at it legislatively. We need to look at the way
the enforcement is actually exercised, and all in the record that you
put forward today is going to help us to go back to our colleagues.
I think the legislation is the first push on that and we can continue
to push on how they are enforcing that law and take a look at it.

We will expect the reports from Mr. Jones to the incidents, indi-
vidual incidents, and from Mr. Zinser, the Inspector General, indi-
vidual incidents. We are not all about looking back, but it’s impor-
tant to make sure we identify what went wrong and make sure
that’s rectified so we can go forward and have some knowledge.
What we are going to do then is to clarify and correct the situation.
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Again, I want to thank you, Mr. Chairman, and Mr. Frank. On
that, we have some work to do and we will be doing it.

Mr. KuciNnicH. Thank you very much for your closing statement.

The Chair recognizes Congressman Frank.

Mr. FRANK. I join my colleague—first, I appreciate Mr. Tierney
taking up this issue and then for the chairman to come out from
his district and from Washington, I appreciate it.

I did want to say there is occasional goodness. Mr. Kendall re-
minded me when I became the representative of a fishing industry,
New Bedford, in 1992 and one of the first things I learned about
was the meat count. We did get that abolished. So that is no longer
there. But it’s relevant because it was an inherently difficult means
of enforcement and it reinforces my view of the notion that you
have to get the law right because there’s some things that are al-
ways going to lead to problems.

Beyond that, let me reiterate, law enforcement is a tough busi-
ness. And no one should take this as any denigration of people who
are in the law enforcement business. These are men and women
who do a tough job. They do a dangerous job sometimes. It’s not
their fault if they are put in inappropriate situations. If people who
are in law enforcement are put in a situation which primary job
is to be elsewhere, it’s not necessarily a criticism of them. Obvi-
ously, there are some individuals that commit abuse. So it’s impor-
tant, while maintaining respect for the whole operation, to be able
to deal with that.

So I do look forward to hearing about how this is going to be cor-
rected and I have to say, Mr. Jones, and to Dr. Lubchenco, Mr.
Schwaab, who is here, who is going to be head of NMFS, I have
not yet heard a response proportionate to the problem that has to
be resolved. We will be looking at that carefully, but I think there
is a natural tendency to kind of denigrate the value, the serious-
ness of the problem.

Finally, Mr. Tierney and I, we look forward to working with our
colleagues. People say, Oh, I don’t like to say I told you so. That’s
a lie. Everybody loves to say I told you so when you get those op-
portunities. I find as I get older saying I told you so is one of the
few pleasures that does not diminish with age. So I like to say it.

But Mr. Tierney and I voted against the Magnuson Act in 2006
when it was passed by the lame duck Congress signed by President
Bush. It was, I think, too rigid and inflexible then. I do not believe
you can solve all of these problems that are also dealing with the
statute. So we will continue to press for improvements in the ad-
ministration within the statute, but we will also bring this back
and we will be meeting soon with a group of our colleagues up and
down the Atlantic coast, not just the Northeast, but from Maine to
Florida and I hope elsewhere as well because we are determined
to begin the process of amending the Magnuson Act. That’s an es-
sential part of fixing this problem.

Mr. KuciNicH. I thank my colleagues, and I want to say that for
a congressional investigative subcommittee to have a field hearing
anywhere, just doesn’t happen. The reason why we came here to
Gloucester is because Congressman Tierney expressed to me his
great concern about arbitrary, aggressive, even abusive enforce-
ment practices.
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I agree with my colleague, Mr. Frank. We are not against law
enforcement. We make laws. Laws are enforced. That’s part of the
cycle that government’s involved in. But what brought a congres-
sional investigative subcommittee here were a number of red flags
that we saw in the IG report and that came from talking to dozens
of people we interviewed prior to this hearing.

So, of course, to Mr. Frank and other Members around the sea-
coast, this is an ongoing interest, and as it’s an ongoing interest in
this investigative subcommittee, we are going to retain jurisdiction.

You know, when I heard Mr. Burgess’s account, and I'll just say
this to Mr. Jones, and I'm glad you stayed to listen, the gotcha cli-
mate that he portrays, if you had been treated as a witness with
a gotcha, you would have been humiliated before this subcommit-
tee, but we don’t do that.

You have to realize when you have the kind of power that law
enforcement does have, you enforce the law, but you also have to
be careful that it’s not done in a way that seems partial, arbitrary
and doesn’t—if you are going to put somebody out of business, you
better have a damn good reason.

This subcommittee is going to continue to look at this. I want the
Administrator to understand that we are not going to let this go.
And I look forward to asking some more questions. We will submit
some followup questions.

I want to thank you for your presence here. I want to thank
Mayor Kirk and the city of Gloucester for welcoming us in this
beautiful structure here, this historic structure. This town has been
a part of the history of the United States and its contribution to
commerce for hundreds and hundreds of years, and if this sub-
committee has anything to do about it, and certainly Congressman
Tierney does and will, we are going to look forward to seeing you
continue to do your work for many years to come.

This subcommittee has adjourned.

[Applause.]

[Whereupon, at 1:15 p.m., the subcommittee was adjourned.]

[Additional information submitted for the hearing record follows:]
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Congress of the United States

House of Representatives

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM
2157 RavBurit House OFFICE BUiLoiNG

S

WasHingToN, DG 20315-6143

March 4, 2010

Mr. Date J. Jones

Director

Office for Law Enforcement

National Oceanic and Atmospheric Administration
1315 East West Highway

Sitver Spring, Maryland 20910

Dear Mr. Jonies:

We are writing to demand documents and answers to questions for the record, in connection
with your testimony about serious problems at the Office for Law Enforcement (OLE), before a
field hearing of the Domestic Policy Subcommittee held on March 2, 2010, in Gloucester, MA.

We remind you that destruction of any relevant or requested document in connection with this
Committee’s investigation may constitute obstruction of justice under 18 U.S.C §1505, as well as
constitute contempt of Congress under 2 U.S.C § 192. Pleasc be aware that if we discover any
actions undertaken by you or at your dircction that obstruct our investigation, we will take action
to sec that thosc in violation are prosccuted to the fullest extent of the law.,

International travel

In your testimony, you indicated that you did not remember if your international travel had
been paid for out of the Asset Forfeiture Fund. The Inspector General stated that preliminary
indications of his review of the Fund reveal that your international travel was charged to the
Fund.

Plcase provide a full accounting of all international travel taken by yourself sinee 1999, State
specifically where the travel was (provide itincrarics if you have them), identifying name of city
and country of travel, name of hotel or resort if applicable, total cost and duration of travel,
source of funding.

Other than yoursel, plcase provide a full accounting of all international travel faken by other
top officials at OLE since 1999, State specifically where the travel was {provide itineraries if



95

Mr. Dale J. Jones
March 4, 2010
Page 2

you have them), identifying namce of city and country of travel, name of hotel or resort if
applicable, total cost and duration of travel, and source of funding ( Assct Forfeiture Fund,
Agency appropriation, or other (specify)).

Provide all work products related to each trip, including any and all presentations made by
you and/or other top officials, and any after-action reports documenting the accomplishments
achieved on each trip.

Hiring Practices

Is it true that you have hired a number of ex-Maryland police officers in exccutive positions
in the Office for Law Enforcement, including Mark Spurrier, Mark Paterni, and Harold Robbins?

Is it true that none of those individuals had fisheries or other natural resources law
cnforcement experience at the time of their hiring?

Is it truc that nonc of those individuals had federal law enforcement training at the time of
their hiring?

You stated in your testimony that the hiring of the above-named individuals was done by
NOAA HR, and that you did not influcnce the decision. Pleasc provide the subcommittee with
all documents pertaining to the hiring of Spurrier, Paterni and Robbins. Include whether any
competitors for the jobs of those individuals had federal law enforcement training and/or natural
resources law enforcement experience at the time of the hiring decision?

Accreditation

Is it true that shortly after you became chief, OLE pursued certification by the Commission on
Accreditation for Law Enforcement Agencies (CALEA), which is an organization made up
almost cxclusively of state and local police departments?

Is it true that one of the criteria for accreditation by CALEA is the development of “Traffic
Enforcement Activitics Review™ mechanism? As OLE does not enforee traffic laws, how did
you meet that criterion?

Is it also truc that another eriterion for CALEA acereditation is a “Court Security Function”
standard. As OLE doces not to proteet court rooms anywhere in the country, how did you mect
that criterion?

Is it true that OLE is the only natural resource federal law enforcement agency that is
accredited by CALEA?

Is it true that you have served as an assessor for CALEA, conducting reviews of local Taw
enforcement agencices secking acereditation by CALEA? 1 so, pleasc indicate the years in which
you served as an assessor, and your compensation from CALEA for this work?
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Have any other top officials at OLE served as assessors for CALEA since 19997 If so, pleasc
identify them by name, the years in which they served as assessor, and any compensation they
reccived from CALEA for that work.

OPR

Please provide a summary of investigations conductcd by the Office of Personncl
Responsibility (OPR) regarding allegations of misconduct by agents of OLE since 1999. Please
indicatc the naturc of the allegation, the date of opening and closing investigation, the
investigation finding(s), and any disciplinary action taken as a result.

Document Destruction

Please provide all documents, including a list of and email correspondence, that you provided
to the Inspector General, relating to your admitted shredding of documents in connection with an
ongoing investigation by the Department of Commerce Inspector General.

The Domestic Policy Subcommittee has broad jurisdiction, including the National Oceanic
and Atmospheric Administration. The Oversight and Government Reform Committee is the
principal oversight committee in the Housc of Representatives, with broad oversight jurisdiction
as sct forth in House Rule X. An attachment to this lctter provides additional information about
how to respond to the Subcommittee’s request.

We request that you provide thesc answers and documents’as soon as possiblc, but in no case
later than 5:00 p.m., Thursday, March 18, 2010,

If you have any questions, please contact Jaron Bourke, Staff Director, at (202) 225-6427.

[ F T,

# John F. Tierney

Sincerely,

Doviot: 02290

Dennis J. Kucinic

Chairman y Member
Domestic Policy Subcommittee {" Domestic Policy Subcogihittee

ce: Jim Jordan
Ranking Minority Member

ce: Dr. Jane Lubchenco
Administrator
National Qceanic and Atmospheric Administration
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Conugress of the United States
House of Representatives

COMBMITTEE ON GVERSIGHT AND GOVERNMENT REFORM

2187 Ravaurn House OFFice BULDING

R

WasriaTon, DC 20515-61423

Domestic Policy Subcommittce Document Request Instruction Sheet

Tn responding to the document request from the Domestic Policy Subcommittee, Qversight and
Government Reform Committee please apply the instructions and definitions set forth below.

Instructions

1. In complying with the request, you should produce all responsive documents in your
possession, custody, or control,

2, Documents responsive to the request should not be destroyed, madified, removed,
transferred, or otherwise made inaccessible to the Subcommittee.

3. In the event that any entity, organization, or individual deneted in the request has
been, or is currently, known by any other name than that herein denoted, the request
should be read also to include them under that alternative identification.

4. Each document produced should be produced in a form that renders the document
capable of being copied.

5. When you produce documents, you should identify the paragraph or clause in the
Subcommittee’s request to which the documents respond.

6. Documents produced in response to this request should be produced together with
copices of file labels, dividers, or identifying markers with which they were associated
when this request was issued. To the extent that documents were not stored with file
labels, dividers, or identifying markers, they should be organized into separate folders
by subjeet matter prior to production.

7. Each folder and box should be numbered, and a description of the contents of cach
folder and box, including the paragraph or clause of the request to which the
documents are responsive, should be provided in an accompanying index.

8. It is not a proper basis to refuse to produce a document that any other person or entity
also possesses a nonidentical or identical copy of the same document,

9, If any of the requested information is available in machine-readable or electronic
form (such as on a computer server, hard drive, CD, DVD, memory stiek, or
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computer backup tape), you should consult with Subcommittee staff to determine the
appropriate format in which to produce the information.

The Committee accepts clectronic documents in licu of paper productions.
Documents produced in electronic format should be organized, identified, and
indexed electronically in a manner comparable to the organizational structure called
for in (6) and (7) above. Electronic document productions should be prepared
according to the following standards:

(a) The production should consist of single page TIF filcs accompaniced by a
Concordance-format load file, an Opticon reference file, and a file defining the ficlds
and character lengths of the load file.

(b) Document numbers in the load file should match document Bates numbers and
TIF file namcs.

(c) If the production is completed through a serics of multiple partial productions,
field names and file order in all load files should match.

In the event that a responsive document is withheld on any basis, you should provide
the following information concerning the document: (a) the reason the document is
not being produced; (b) the type of document; (c) the general subject matter; (d) the
date, author, and addressee; and (e) the relationship of the author and addressce to
cach other.

If any document responsive to this request was, but no longer is, in your posscssion,
custody, or control, you should identify the document (stating its date, author, subject
and recipients) and cxplain the circumstances by which the document ceascd to be in
your posscssion, custody, or control.

If a date or other descriptive detail sct forth in this request referring to a document is
inaccurate, but the actual date or other descriptive detail is known to you or is
otherwisc apparent from the context of the request, you should produce all documents
which would be responsive as if the date or other descriptive detail were correct.

This request is continuing in nature and applics to any newly discovered document.
Any document not produced because it has not been located or discovered by the
return date should be produced immediately upon location or discovery subscquent
thereto.

All documents should be bates-stamped sequentially and preduced sequentially. In
the cover letter, you should include a total page count for the entire production,
including both hard copy and electronic documents.
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For paper productions, four sets of documents should be delivered: two sets to the
majority staff and two scts to the minority staff. TFor clectronic productions, one
dataset to the majority staff and one dataset to minority staff are sufficient,
Productions should be delivered to the majority staff in B-349B Rayburn House
Office Building and the minority staff in B-350A Rayburn House Office Building.
You should consult with Subcommittee staff regarding the method of delivery prior to
sending any materials.

Upon completion of the document production, you should submit a written
certification, signed by you or your counscl, stating that: (1) a diligent scarch has
been completed of all documents in your possession, custody, or control which
reasonably could contain responsive documents; and (2) all documents located during
the search that are responsive have been produced to the Subcommittee or identified
in a privilege log provided to the Subcommittec.
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The term “document” means any written, recorded, or graphic matter of any naturc
whatsocver, regardiess of how recorded, and whether original or copy, including, but
not limited to, the following: memoranda, reports, expense reports, books, manuals,
instructions, financial reports, working papers, records notes, letters, notices,
confirmations, telegrams, receipts, appraisals, pamphlets, magazines, newspapers,
prospectuses, interoffice and intra-office communications, electronic mail (email),
contracts, cables, notations of any type of conversation, telephone calls, meetings or
other communications, bulletins, printed matter, computer printouts, teletypes,
invoices, transcripts, diaries, analyscs, returns, summaries, minutes, bills, accounts,
cstimates, projections, comparisons, mcssages, correspondence, press rclcases,
circulars, financial statements, reviews, opinions, offcrs, studies and investigations,
questionnaires and surveys, and work shects (and all drafts, preliminary versions,
alterations, modifications, revisions, changes, and amendments of any of the
foregoing, as well as any attachments or appendices thereto). The term also means
any graphic or oral records or representations of any kind (including without
limitation, photographs, charts, graphs, voice mails, microfiche, microfilm, videotape,
recordings and motion pictures), electronic and mechanical records or represcntations
of any kind (including, without limitation, tapes, cassettes, disks, computer server
files, computer hard drive files, CDs, DVDs, memory sticks, and recordings), and
other written, printed, typed, or other graphic or recorded matter of any kind or
nature, however produced or reproduced, and whether preserved in writing, film,
tape, disk, videotape or otherwise. A document bearing any notation not a part of the
original text is to be considered a scparate document. A draft or non-identical copy is
a separate document within the meaning of this term.

The term “documents in your possession, custody, or control” means (a) documents
that are in your possession, custody, or control, whether held by you or your past or
present agents, cmployees, or representatives acting on your behalf; (b) documents
that you have a legal right to obtain, that you have a right to copy, or to which you
have access; and (¢} documents that you have placed in the temporary posscssion,
custody, or control of any third party.

The term “communication” means cach manner or means of disclosure or exchange
of information, regardless of mcans utilized, whether oral, clectronic, by document or
otherwise, and whether face-to-face, in a mecting, by telephone, mail, telexes,
discussions, releases, personal delivery, or otherwisc.

The terms “and™ and “or” shall be construed broadly and cither conjunctively or
disjunctively to bring within the scope of the request any information which might
otherwise be construed to be outside its scope. The singular includes plural number,
and vice versa. The masculine includes the feminine and neuter genders.

The terms “person™ or “persons” means natural persons, firms, partnerships,
associations, corporations, subsidiarics, divisions, departments, joint ventures,
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proprietorships, syndicates, or other legal, business or government entities, and all
subsidiaries, affiliates, divisions, departments, branches, and other units thercof,

The terms “referring” or “relating,” with respect to any given subject, means anything
that constitutes, contains, embodies, reflects, identifies, states, refers to, deals with, or
is in any manner whatsoever pertinent 1o that subject.
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f NATIONAL MARINE FISHERIES SERVICE
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R THE DIRECTDR
The Honorable Dennis J. Kucinich

Chairman, Domestic Policy Subcommittee MAR 2 6 2010
Committee on Oversight and Government Reform

U.S. House of Representatives

Washington, DC 20515

Dear Mr. Chairman:

In response to your cosigned letter of March 4, 2010, we have collected and are providing the
documents and information that you have requested. In addition to the delivery of the
documents for your review, the following comments are also provided in response to your
questions and to clarify what has been submitted.

International Travel:

The documentation you have requested on intemational travel conducted by Director Dale Jones
and other top officials of the Office for Law Enforcement (OLE) has been provided. Responsive
documents are included for Mr. Jones; Deputy Director Mark Spurrier; two headquarters-based
Assistant Directors, Mark Paterni and Todd Dubois; and the Special Agents in Charge (SAC) of
the six OLE field divisions. The six current Division SACs are: Bill Pickering, Pacific Island
Division, Honolulu, HI; Sherrie Tinsley-Myers, Alaska Division, Juneau, AK; Vicki Nomura,
Northwest Division, Seattle, WA; Andrew Cohen, Northeast Division, Gloucester, MA; Don
Masters, Southwest Division, Long Beach, CA; and Harold Robbins, Southeast Division,

St. Petersburg, FL. Because the request was for documentation back to 1999, the OLE has
sought to include information on the travel of several former SACs who have retired from the
agency at various points since 1999. Some of the information is no longer available because
these documents are not retained in the OLE offices, in NOAA Finance, or in archives afier

6 years and 8 months. This is also true of documents related to three trips made by the current
Deputy Director, Mark Spurrier. We have submitted a brief listing of the three international trips
that he has taken.

In your letter of March 4, 2010, and during the hearing on March 2, 2010, your inquiries focused
on the use of the Asset Forfeiture Fund to pay for foreign travel. You will see that some of the
foreign trave! by OLE officials was in fact paid for by the Fund. Travel for several of the trips
made by Director Jones over the 10-year period reviewed was paid for through the use of the
Fund. The provision of the Magnuson-Stevens Act that establishes the Fund specifies that it may
be used for “...(C) any expenses directly related to investigations and civil or criminal
enforcement proceedings, including any necessary expenses for equipment, training, travel,
witnesses, and contracting services directly related to such investigations or proceedings.” Thus
the statute itself provides for the use of the Asset Forfeiture Fund for foreign travel by OLE
agents and GCEL personnel in support of international enforcement initiatives and training.
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Hiring Practices:

The three persons referenced in your letter—Deputy Director Mark Spurrier, Assistant Director
Mark Paterni, and SAC Harold “Hal” Robbins—were formerly employed by different cities or
counties in the State of Maryland during their careers. They were selected for these management
positions based on merit and their overall management and law enforcement experience and
qualifications. Though they did not have specific fisheries or natural resources training or
specific Federal law enforcement training when hired by the OLE, they had relevant experience
that met the requirements of the job announcements.

Your letter references Mr. Jones’ responses during the hearing with regard to the hiring process
and the role in the selections of NOAA's human resources office, known as Workforce
Management (WFM). Mr. Jones stated correctly during the hearing that NOAA WFM reviews
all applications received and makes the determination as to which applicants are qualified for the
position. Under the process used by NOAA, WFM develops a list of qualified applicants from
those who apply based on their screening of the applications. WFM provides that list, known as
a certificate, to the agency conducting the recruitment, and that agency provides to WFM its final
selection recommendation from the list. Mr. Jones does not make the decision about which
candidates meet the requirements for inclusion in the certificate.

Mr. Jones confirms that, as Director, he has been the selecting official for all OLE persons hired
during his tenure, including these three persons. After receiving certificates for these positions,
he provided that list to a panel of two to three other staff members to review and then worked
with that panel to conduct interviews of the persons determined to be the most qualified for the
positions. Upon making the determination as to who would be selected, he provided that
selection to WFM with the request that WFM confirm the selection and proceed with the offer.
While some of the other applicants for these positions did have fisheries, natural resource, and/or
Federal law enforcement training and experience, that experience was considered in the decision-
making process for the final selection, along with the overall management experience of the
persons selected for these positions. You have identified three of the 11 senior management
officials that Mr. Jones has promoted and hired during his tenure. The eight other officials did
have fisheries, natural resources, and/or Federal experience, in addition to strong management
qualifications at the time of their sclection.

The following is a brief overview and background for the qualifications of each of these
employees for your reference:

Mark Spurrier, Deputy Director

Mark Spurrier has 34 years of law enforcement experience, joining NOAA OLE as the Deputy
Director in November 1999. His law enforcement career began in 1975 with the Baltimore -
County Police Department, from which he retired in 1998 as the Director of Legal Services
within the Office of the Chief. Immediately prior to accepting his position with NOAA OLE,
Mr. Spurrier was the Director of Police and Community Programs and also served as the acting
Department Chair of Interdisciplinary Programs within the School of Business and Professional
Studies at Johns Hopkins University. Mr. Spurrier received his Juris Doctor degree from the
University of Baltimore in 1984 and is a member of the Maryland Bar. He is a nationally
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recognized authority in the areas of employee disciplinary processes, sexual harassment, and the
Americans with Disabilities Act.

Mark Paterni, Assistant Director, HQ

Mark Paterni has almost 38 years of law enforcement experience, joining NOAA OLE as
Assistant Director for Support Services in June 2002, Prior to joining NOAA, Mr. Paterni was a
police officer with the Howard County Police Department in Howard County, MD, for 30 years,
retiring in 2002 as Deputy Chief of Police. He earned his bachelor’s degree from the University
of Notre Dame in Indiana and his master’s degree from Johns Hopkins University in Baltimore.

Hal Robbins, Special Agent in Charge, Southeast Division

Hal Robbins has served as SAC of NOAA OLE’s Southeast Division since June 2004. Prior to
joining NOAA, Mr. Robbins served in various positions, including deputy police chief, for the
St. Petersburg, FL, Police Department for 21 years; as a chief of police in Annapolis, MD, for

5 years; and as executive director of the Florida Police Chiefs Association in Tallahassee, FL, foi
8 years. He received his bachelor’s and master’s degrees in criminal justice from the University
of South Florida. Mr. Robbins served in the United States Navy from January 14, 1966, through
September 13, 1969, and was discharged honorably as an E-5. He received the Vietnam
Campaign Medal (three devices), the Vietnam Service Medal, National Defense Medal, and a
Meritorious Unit Commendation.

We have conferred with WFM to attempt to get copies of the certification lists and any other
documents pertaining to the hiring and selection process that are responsive to your request.
WEM does not retain such documents for more than 3 years. All three of these persons were
hired over 5 years ago. We have provided you with the documents that WFM gave us as well as
some additional documents that had been retained in the OLE office. They include an interview
schedule and a draft selection letter for the Deputy Director’s position from 1999 and some
interview questions, notes, certificate lists, and some resumes from the SAC selection when Mr.
Robbins was hired in 2004. Please note that the process in 2004 included a simultaneous
recruitment for both the Southeast SAC selection and the Northeast SAC selection. Some
applicants applied for both positions and some for only one or the other.

Accreditation:

The NOAA OLE applied for and began the process to be accredited by the Commission on
Accreditation for Law Enforcement (CALEA) in July of 1997, nearly 2 years prior to Mr. Jones
being hired as the Chief. The recruitment and advertisement for the position of Chief of the
NOAA Office for Law Enforcement included experience with the accreditation process as a
desirable qualification for position candidates. The agency's application to become accredited
was also affirmed and cited as a management improvement in a 1998 report issued by the Office
of the Inspector General pertaining to the NOAA Officc for Law Enforcement, also before Mr.
Jones became Chief.

The role of CALEA is to enhance law enforcement as a profession. The program is open to all
law enforcement agencies, on a domestic and international basis. It provides a process to
systematically conduct an internal review and assessment of the agencies’ policies and
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procedures, and make adjustments wherever necessary to meet a body of accepted standards. The
standards upon which the Law Enforcement Accreditation Program is based reflect the current
thinking and experience of law enforcement practitioners and researchers. Major law
enforcement associations, leading educational and training institutions, governimental agencies,
as well as law enforcement executives internationally acknowledge CALEA’s Standards for Law
Enforcement Agencies and its Accreditation Program as benchmarks for today’s law
enforcement agency.

Traffic enforcement, court security, and a number of other CALEA standards are not pertinent to
the mission and role of the NOAA OLE. Inthe assessment process, those standards that do not
apply are simply verified as such and then categorized as “not applicable by function” and the
agency is not required to meet those standards. The most recent agency CALEA assessment
occurred in 2009. Out of the 459 standards, the agency was in compliance with all 283
applicable standards and 176 standards were determined to be not applicable by function.
CALEA standards cover a wide variety of areas within the following general categories: law
enforcement role, organization, management, fiscal, personnel, operations, support, property
control, evidence, and many others.

Other Federal and other natural resources law enforcement agencies participate in the program
and are currently accredited. The current Federal agencies involved in the program include the
Tennessee Valley Authority, United States Capitol Police, and the United States Mint Police.
Participating natural resources agencies include the Hawaii Department of Land and Natural
Resources Enforcement, Missouri State Water Patrol, and the Washington Department of Fish &
Wildlife Enforcement Program. There are no other Federal natural resource agency participants
that we are aware of.

Dale Jones has not served as an assessor for CALEA during his tenure with the Federal
Government, He was trained as an assessor during his tenure with the City of Hagerstown, MD,
between 1994 and 1998 and participated in only one “on site” assessment process on behalf of
CALEA. That was in September of 1998. Though Mr. Jones does not know the actual
honorarium amount he received for those services, the current amount paid by CALEA for such
services is $135 per day. On-site assessments are typically 3 days. Any such activity would
have been approved by the city and done only on personal time. None of the other top officials
with OLE have served as an assessor.

Office of Professional Responsibility:

A summary of the Office of Professional Responsibility (OPR) investigations that you have
requested is provided for the period between 1999 and 2010. These incidents involve over 100
different reports of misconduct during that time frame. They involve a wide variety of incidents,
which range from improper care of equipment through violations of laws. Approximately 60%
of the incidents were concluded in a manner that cleared the employee and approximately 40%
were concluded with some finding of fault on behalf of the employee accused. In those cases,
discipline ranged from reprimand through suspensions and terminations.
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Document Destruction:

You have requested a copy of documents Mr, Jones provided to the agents of the Inspector
General’s Office with regard to their inquiry into documents authorized to be shredded by
Director Jones. The documents that you have requested are being provided. The documents
consist of a series of e-mail messages, including several that were distributed by the OLE staff
announcing the plans to schedule the document destruction through the services of a commercial
shredding company and the subsequent plans to do so. Also included is an e-mail message to the
agents of the Inspector General’s office with a list attached that details a list of the files that were
purged as well as a notation of those that were retained. That list includes approximately 170
files total, approximately 41 of which were retained.

Follow-up responses to qucstions that were raised at the hearings on March 2, 2010:

During the hearing on March 2, 2010, Representative Tierney requested information regarding
the follow-up on the concerns raised at the meetings he held with NOAA in October 2005. The
parties planned to meet so that the specifics of the allegations being made could be documented
and investigated. However, as stated during the hearings, Mr. Jones and Ms. Ferrante were not
able to meet after a number of attempts to make arrangements to do so. Because they were
unable to hold the follow-up meetings to get the details of the complaints, the OLE was not able
to conduct meaningful investigations of the complaints. Some limited follow-up was conducted,
however most of the concerns raised at that time involved incidents related to the Gloucester
Seafood Display Auction (GSDA) or associated incidents. During the course of the most recent
case involving GSDA, the judge ordered that all documents and information submitted during
discovery be sealed. This included the documents related to the complaints made by Ms.
Ferrante and the follow-up that the OLE did actually conduct on the issues raised.

Representative Frank requested that Mr. Jones follow up on the concerns raised during the
testimony of Mr. Burgess on March 2, 2010. NOAA has brought enforcement actions against
Mr. Burgess at least 10 times between 1986 and 2009, for violations including, but not limited to,
fishing with undersized mesh, landing fish unlawfully, and fishing in excess of his days-at-sea
allocation on multiple trips. The case that he testified about on March 2 involved 13 illegal trips
during which he fished in excess of his days-at-sea allocation and involved a series of -
communications with our office during the time period of November 20 to December 3, 2007.
We are providing a time line that includes specific details regarding the events surrounding the
concerns he raised in that case.

As detailed in that timeline, NOAA informed Mr. Burgess on November 20 that he had a
negative days-at-sea balance of 5.23 days. Nonetheless, Mr. Burgess continued to fish during
this time. On November 29, Mr. Burgess was contacted by NOAA and informed that he had
exceeded his days-at-sea allocation and advised him not to fish until the matter was resolved.
Three days later, Mr. Burgess’s attorney contacted the Agency seeking to resolve the matter.
Mr. Burgess settled the case with NOAA by admitting liability for the violation and agreeing to
forfeit 10.58 days at sea from his days-at-sea allocation. In addition, Mr. Burgess agreed to pay
a civil monetary penalty of $25,000, an amount that was less than the value of fish he harvested
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during the unauthorized fishing trips that he conducted without a days-at-sea balance. At Mr.
Burgess’s request, the case was expedited to allow him to return to fishing.

Finally, I would like to make note of some of the important steps we are taking as we further
develop a more effective and fair enforcement program for all of NOAA'’s authorities in response
to the January 21 Inspector General’s report.

Among other things, NOAA has already transferred oversight of the Asset Forfeiture Fund,
which holds fines imposed by NOAA, from NOAA’s National Marine Fisheries Service to the
NOAA Comptroller and proposed a rule that places the burden of justifying a particular civil
penalty or permit sanction on NOAA rather than the respondent, in cases before administrative
law judges. We have also instituted a freeze on the hiring of criminal investigators until a work
force analysis is completed and approved by Under Secretary Jane Lubchenco that will address
the appropriate mix of criminal investigators and civil enforcement officers.

Additionally, the NOAA Office of Communications and External Affairs has developed a
detailed Communications Plan to improve outreach to and communications with fishermen, with
particular attention in the Northeast. Proposed strategies include fishermen forums, a web-portal
and repository, and compliance guides. In addition to the communications plan, we have
identified a neutral, well-respected facilitator—the U.S. Institute for Dispute Resolution—and
are developing plans for an Enforcement Summit to be held in June 2010.

A number of other action steps, with detailed plans, are outlined in NOAA’s Response to the
Inspector General Report dated March 18, 2010, and Appendices.

Thank you for your consideration of this information. If you have additional questions, please
contact John Gray, Director of Legislative and Intergovernmental Affairs, at (202) 482-4981, and
we will assure that you are provided with the information requested. .

for Fisheries
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ONE MUNDRED ELEVENTH CONGRESS

Congress of the United States
PHouse of Representatibes
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM

2157 Ravpurn House QFFICE BUILDING
WaskinaTon, DC 20515-6143

W oversight House.goy

April 13, 2010

Ms. Lois Schiffer

General Counsel

National Oceanic and Atmospheric Administration
1315 East West Highway

Silver Spring, Maryland 20910

Ms. Barbara Fredericks

Assistant General Counsel for Administration
U.S. Department of Commerce

Fourteenth Street and Constitution Avenue, N.W,
Washington, D.C. 20230

Dear Ms. Schiffer and Ms, Fredericks:

As you know, the Department of Comurierce Inspector General reported last week on the
findings of his investigation into document shredding by the Office of Law Enforcement (OLE),
during a period when the agency’s management was under investigation by the Office of
Inspector General (O1G). OLE’s management had been under OIG investigation for a variety of
allegations, including abuse of power, misuse of federal resources, and hiring improprieties since
June 2, 2009, when NOAA Administrator Jane Lubchenco requested the investigation in
responsc to a request from a number of members of Congress. In November 2009, large
amounts of documents were shredded at OLE headquarters, including 75-80% of the files of
Director Dale Jones.

The OIG report found, infer alia, troubling inconsistencies in the motivations and role played
by Mark Spurrier, Deputy Director of OLE. In response to questioning by OIG, Mr. Spurrier’s
stated reasons changed considerably to explain why he, unlike Dale Jones, Director of OLE, did
not participate in the inappropriate shredding of documents. Most troubling, however, is Mr.
Spurrier’s apparent ignorance of applicable rules that pertain to document handling. Mr.
Spurrier is an attorney; yet, none of the conflicting rationalizations he offered OIG included
reference to departmental policies on document retention and on compliance with an OIG
review.
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Ms. Lois Schiffer and Ms. Barbara Fredericks
April 13,2010
Page 2

The Subcommittee’s investigation has uncovered additional information about Mr. Spurrier’s
conduct in office that raises further scrious concerns.

First, our investigators have been informed that Mr. Spurrier may have repeatedly provided
legal advice to OLE agents and staff on official matters, While Mr. Spuirier is an attorney, his
responsibilities at OLE do not include rendering legal advice. Moreover, cven if the provision of
such advice were within his purvicw of his appointment, he is not qualified to do so given that
his previous career is bereft of experience in cither fisheries law or federal resource law
enforcement. If the appropriate officials in the Office of the General Counsel for Enforcement
and Litigation, whose responsibilities include providing legal advice to agents and staff on
official matters, cither did not concur with Mr. Spurrier’s advice or were not consulted at all, and
if OLE agents subsequently acted on Mr. Spurrier’s advice, the implications for OLE’s
performance would be troubling.

Additionally, our investigators have been informed that Mr. Spurrier may have maintained an
outside legal practice during his employment at OLE without first obtaining proper clearances, as
Department of Commerce policy requires. The Office of Government Ethics (OGE) and the
Department of Commerce have promulgated rules governing outside employment of federal
government employees generally and lawyers in particular. Among other requirements, non-
political, carcer government employecs who arc attorneys may, consistent with cthical rules
applicable across agencies, practice in certain arcas of law unrelated to their official work dutics,
and, in the case of ofticials of the Department of Commerce like Mr. Spurrier pursuant to
departmental approval that is issued on a case-by-case basis. Mr. Spurricr is entitled to render
legal services outside of his official work duties, so tong as the services he renders do not violate
cthics rules and he receives a Department determination on a case-by-casc basis of his cligibility.
Thus, Mr. Spurrier would be incligible to pursuc legal work that was cither in prohibited
categories or was not specifically approved by Department of Commerce.

To investigate these concerns, | hereby request the following:

N All documents, including but not limited to email correspondence, memoranda, meeting
notes, and records, and case files, containing legal advice or legal guidance provided by
Mr. Spurrier or Mr. Jonces to agents and/or staff at OLE from the start of Mr. Spuricr’s
cmployment at OLE in 1999 to the present.

@) A comprehensive list of all matters in which Mr. Spurricr rendered legal services outside
the scope of his employment of OLE {rom the start of Mr. Spurrier’s employment at OLE
in 1999 to the present. The list should include the identity of his clients, the identity of
all parties to the matters of the representations, the nature of the legal services rendered,
the amount of compensation received for the provision of the legal services, and records
of compliance with OGE, Department of Commerce, and other applicable ethics rules
and procedurces.
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Ms. Lois Schiffer and Ms, Barbara Fredericks
April 13,2010
Page 3

The Domestic Policy Subcommittee has broad jurisdiction, which includes the National
Oceanic and Atmospheric Administration. The Oversight and Government Reform Committee
is the principal oversight committee in the House of Representatives and has broad oversight
jurisdiction as set forth in House Rule X. An attachment to this letter provides information on
how to respond to the Subcommittee’s request.

We request that you provide these documents as soon as possible, but in no case later than
5:00 p.m. on Tuesday, April 27, 2010,

If you have any questions regarding this request, please contact Jaron Bourke, Staff Director,
at (202) 225-6427.

Sincerely,

B)/m;-, d . /(t\,{,\(,{

Dennis J. Kucinich
Chairman
Domestic Policy Subcommittee

ce: Jim Jordan
Ranking Minority Member
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Domestic Policy Subcommittee Document Request Instruction Sheet

in responding to the document request from the Domestic Policy Subcommittee,
Committce on Oversight and Government Reform, please apply the instructions and
definitions sct forth below.

Instructions

1. In complying with the request, you should produce all responsive documents
in your possession, custody, or control.

2. Documents responsive to the request should not be destroyed, modified,
removed, transferred, or otherwise made inaccessible to the Subcommittee.

3. In the cvent that any entity, organization, or individual denoted in the request
has been, or is currently, known by any other name than that herein denoted,
the request should be read also to include them under that alternative
identification.

4. Each document produced should be produced in a form that renders the
document capable of being copied.

5. When you produce documents, you should identify the paragraph or clausc in
the Subconumittee’s request to which the documents respoud.

6. Documents produced in responsc to this request should be produced together
with copies of file labels, dividers, or identifying markers with which they
were associated when this request was issued. To the extent that documents
were not stored with file labels, dividers, or identifying markers, they should
be organized into separate folders by subject matter prior to production.

7. Each folder and box should be numbered, and a description of the contents of
cach folder and box, including the paragraph or clause of the request to which
the documents are responsive, should be provided in an accompanying index.

8. 1t is not a proper basis to refuse to produce a document that any other person
or entity also possesses a nonidentical or identical copy of the same document,
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If any of the requested information is available in machine-readable or
electronic form (such as on a computer server, hard drive, CD, DVD, memory
stick, or computer backup tape), you should consult with Subcommittee staff’
to determine the appropriate format in which to produce the information.

The Committec accepts clectronic documents in lieu of paper productions.
Documents produced in electronic format should be organized, identified, and
indexed electronically in a manner comparable to the organizational structure
called for in (6) and (7) above. Electronic document productions should be
prepared according to the following standards:

(a) The production should consist of single page TIF files accompanied by a
Concordance-format load file, an Opticon reference file, and a file defining
the fields and character lengths of the load file.

(b) Document numbers in the load file should match document Bates numbers
and TIF file names.

(¢) If the production is completed through a series of multiple partial
productions, field names and file order in all load files should match.

In the event that a responsive document is withheld on any basis, you should
provide the following information concerning the document: (a) the reason
the document is not being produced; (b) the type of document; (c) the general
subject matter; (d) the date, author, and addressee; and {¢) the relationship of
the author and addressec to each other.

If any document responsive to this request was, but no longer is, in your
possession, custody, or control, you should identify the document (stating its
date, author, subject and recipients) and explain the circumstances by which
the document ceased to be in your possession, custody, or control.

If a date or other descriptive detail set forth in this request referring to a
document is inaccurate, but the actual date or other descriptive detail is known
to you or is otherwise apparent from the context of the request, you should
produce all documents which would be responsive as if the date or other
descriptive detail were correct.

This request is continuing in nature and applies to any newly discovered
document. Any document not produced because it has not been located or
discovered by the return date should be produced immediately upon location
or discovery subsequent thereto.

All documents should be bates-stamped sequentially and produced
sequentially. In the cover letter, you should include a total page count for the
entire production, including both hard copy and electronic documents.

For paper productions, {our sets of documents should be delivered: two sets
to the majority staff and two sets to the minority staff. For electronic
productions, one dataset to the majority staff and one dataset to minority staff
arc sufficient. Productions should be delivered to the majority staft in B-3498
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Rayburn House Office Building and the minority staff in B-350A Rayburn
House Office Building. You should consult with Subcommittee staff
regarding the method of delivery prior to sending any materials.

Upon completion of the document production, you should submit a written
certification, signed by you or your counsel, stating that: (1) a diligent search
has been completed of all documents in your possession, custody, or control
which reasonably could contain responsive documents; and (2) all docuinents
located during the search that are responsive have been produced to the
Subcommittee or identified in a privilege log provided to the Subcommittee.
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The Honorable Dennis Kucinich
U.S. House of Representatives
Washington, DC 20515

Dear Representative Kucinich:

Thank you for your letter regarding the recent announcement by the National Oceanic and
Atmospheric Administration’s (NOAA) National Marine Fisheries Service (NMFS) of an interim
Director for the NMFS Office for Law Enforcement (OLE).

1 am committed to strong leadership to ensure that we have an effective, fair, and transparent
enforcement program. The appointment of an interim director ensures continued enforcement
operations and positions us to effectively implement the actions identified in my response to the
Inspector General’s report, including workforce planning, priority sctting and communications
improvement, as well as preparing us to recruit new leadership for the OLE Program.

With respect to your request for personnel information, 1 assure you that NMFS management is
reviewing the situation and will takc any appropriate administrative action necessary to address
deficicncies in performance or conduct. However, due to Privacy Act requirements, I am unable
to comment specifically on actions with respect to individual employecs.

Thank you for your interest and support. If you have additional questions, please contact
John Gray, Director of NOAA’s Office of Legislative Affairs, at (202) 482-4981.

Sincerely,

e
ﬂw Lubchenco, Ph.D.
nder Secretary of Commerce

for Oceans and Atmosphere

J’)'*i‘ "“"'«\‘

THE ADMINISTRATOR

3l
@ Printed on Reeycled Paper %"\.,._,,

>
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ONE HUMDRED ELEVENTH CONGRESS

Congress of the United States
House of Representatives
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM

2157 Ravsurn House Orrice BuLbing
WasHingToN, DG 20515-6143

a

versight house.gov

April 8,2010

The Honorable Todd J. Zinser
Inspector Genceral

U.S. Department of Commerce
Oftice of Inspector General

1401 Constitution Avenue, N.W.
Room 7099 C, HCHB
Washington, DC 20230

Dcar Mr. Zinser:

It is my understanding that the Office of Inspector General has been investigating an incident
of document shredding at Office for Law Enforcement (OLE) of the National Oceanic and
Atmospheric Administration. At issue is whether or not the incident was connected with a
concurrent investigation by your office into the management and policies of the agency.

In connection with the Domestic Policy Subcommittee’s oversight of OLE, I hereby request a
copy of the OIG’s report when it is completed. As you know, the Domestic Policy
Subcommittec has broad jurisdiction, which includes NOAA.

The Oversight and Government Reform Committee is the principal oversight committee in
the House of Representatives and has broad oversight jurisdiction as set forth in House Rule X.

if you have any questions regarding this request, plcase contact Jaron Bourke, Staff Dircctor,
at (202) 225-6427.

Sineerely,

N o e L

Dennis 1. Kucinich
Chairman
Domestic Policy Subcommittee

ce: Jim Jordan
Ranking Minority Member
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+ | The Inspector General
Washington, D.C. 20230

September 23, 2010

MEMORANDUM FOR:  Dr. Jane Lubchenco
Under Secretary of Commerce

}j’bce a:n;mmosphere
FROM: T u’c’l’i’.%?n?sé N

SUBJECT: Final Report — Review of NOAA Fisheries Enforcement
Programs and Operations

This presents the results of our examination of 27 specific complaints raised by fishermen, during
our Review of NOAA Fisheries Enforcement Programs and Operations, alleging unfair treatment
and overzealous enforcement by NOAA’s Office for Law Enforcement (OLE) and Office of
General Counse! for Enforcement Litigation (GCEL). Our complaint examination is a follow-up
to our January 21, 2010, report, Review of NOAA Fisheries Enforcement Programs and
Operations, and our July 1, 2010, report, Review of NOAA Fisheries Enforcement Asset Forfeiture
Fund (AFF). You requested that we review these matters based on issues and concerns raised by
members of the fishing industry and Congress, particularly involving OLE and GCEL
enforcement practices in NOAA’s Northeast Region. This is our final report in response to your
June 2009 request.

Since we issued our report in January, three Congressional hearings have added significantly to
the record concerning this matter. For example, the Congressional record now includes
documentation that a representative of the industry in the Northeast petitioned NOAA and the
Congress in 2001 articulating many of the very issues that we reported on in our January 2010
report. Our January 2010 report focused on the overali management of the programs and
operations related to fisheries enforcement. To illustrate the experience some in the fishing
industry have had with NOAA dating back many years, the report included examples of the
many complaints we received from the fishing community. These examples also provided
information about the factors that contributed to the deteriorated relationship between NOAA
and the industry, espccially in the Northeast. However, our report stated that allegations of
abusive treatment were not widespread, and we also included a summary of NOAA's perspective
about the complaints we received.

As highlighted below, this latest report is being issued against a backdrop of initiatives and
reforms to NOAA's fisheries enforcement program you have directed in response to our
previously reported findings and recommendations. As such, our report addresses specific
complaints involving cnforcement actions and circumstances that occurred in the past—before
you directed the rcforms currently underway. Accordingly, some issues implicated by particular
complaints may be resolved or mitigated by measures taken by NOAA to date in key areas such
as leadership and management; policy, process, and regulations; workforce structure; and
communications and outreach.
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In addition, as noted below, the Department has advised us that the Secretary has decided to put
in place a process to assess whether to take action to modify or remit the penalties in cases that
have come to our attention during our review using his authority under Section 308(e) of the
Magnuson-Stevens Fishery Conservation and Management Act. Under such a process, the
Secretary will retain ultimate authority to decide what actions to take in the cases reviewed.

As the critical findings included in this report are driven by the activities and actions of some
NOAA GCEL and OLE personnel in the Northeast, it would be unfair to discredit the reputation
of all GCEL attorneys and OLE agents based on these findings. The actions planned by the
Secretary and the reforms you have been implementing to promote equity and even-handedness in
NOAA’s enforcement processes should go a long way toward precluding claims of unfaimess and
bias, both in the Northeast and elsewhere. Certain reforms you have undertaken, such as
instituting higher level reviews of proposed charging decisions and permit sanctions, as well as
for proposed settlements, provide important safeguards against unilateral and unchecked decision-
making by individual enforcement officials. Notwithstanding, NOAA is at a critical juncture and,
in our view, must take affirmative, equitable action to restore the reputation and soundness of its
enforcement program in the Northeast and ensure that corrective actions to address systemic
issues are applied nationwide.

We are continuing to devote resources and attention to NOAA fisheries enforcement matters and
will continue to do so during my tenure at the Department of Commerce to ensure that this
important program receives greater independent oversight than it has received in the past. Next,
we will be initiating a formal review of NOAA’s progress in implementing the corrective action
plans to which you have committed in response to our findings and recommendations with respect
to () our January 21, 2010 report (http://www.oig.doc.gov/oig/reports/2010/01G-19887.pdf);

(b) our report in April 2010 conceming the destruction of OLE documents during our review;

(c) our July 1, 2010 report on NOAA’s Asset Forfeiture Fund (AFF)
(http://www.oig.doc.gov/oig/reports/correspondence/2010.07.01_IG_to NOAA pdf); and

(d) actions planned in response to the recommendations included in this report.

NOAA Corrective Actions to Date

In response to the issues we have reported on over the past eight months, NOAA has taken a
number of measures to improve its fisheries enforcement program with needed transparency and
accountability. These include the following immediate actions and longer term strategies
pertinent to our findings in this report:

o Leadership and Management: Appointments of NOAA General Counsel; Assistant General
Counsel for Enforcement and Litigation; Assistant Administrator, National Marine Fisheries
Service; Interim Director of OLE; and Acting Special Agent-in-Charge of OLE’s Northeast
Division. As of this date, a senior GCEL attorney in the Northeast Region, who has been the
subject of numerous complaints from fishermen and their attorneys, remains in position;
however, process changes identified below have curtailed the unilateral and independent nature
of this attorney’s enforcement actions.

« Policy, Process, and Regulations: Requiring high-level review of all proposed charges for
alleged violations and of all settlements by the General Counsel for NOAA; finalizing a rule to
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place the burden of justifying a particular civil penalty or sanction on NOAA rather than the
respondent in cases before Administrative Law Judges (ALJs); developing a new penalty
policy, including a revision of the penalty and permit sanction schedules; creating or reviewing
and revising NOAA law enforcement and general counsel operations manuals; providing
explanatory notes to enforcement case files; tracking priorities; establishing a new case
tracking database that links enforcement and legal case management systems; providing public
access to information on charges brought and cases concluded; shifting oversight of the AFF
from NMFS to NOAA’s Comptroller; and requiring justification and approval from NOAA’s
Comptrolier for any AFF expenditure greater than $1,000.

o Workforce Structure: Freezing the hiring of OLE criminal investigators until a workforce
analysis is completed and approved by the Under Secretary that addresses the appropriate mix
of criminal investigators and civil enforcement officers.

o Communications and Qutreach: Developing a communications plan to provide greater
outreach to fishermen and fishing communities, and other fisheries stakeholders; increasing
communications with the Fishery Management Councils, especially in the Northeast; and
holding a National Enforcement Summit with over 60 stakeholders, which was broadcast via
the internet and remains available on NOAA’s website.

The following are links to relevant NOAA website postings regarding its actions in response to
the results presented in our prior reports:

hitp://www.noaanews.noaa.gov/stories2010/20100121_inspectorgeneral.html (January 2010)

http://www.noaanews.noaa.gov/stories2010/20100203 _inspectorgeneral.html (February 2010)

http://www.noaancws.noaa.gov/stories2010/20100318 enforcement.htm! (March 2010)

hitp://www.noaanews.noaa.gov/stories2010/20100803 _enforcement.html (August 2010)

http:/noaaenforcementsummit2010.ecr.gov/ (August 2010)
Summary of Complaint Examination Results

Our January 2010 report referenced 11 specific complaints and we committed to do what we
could to get to the bottom of those complaints. We also identified 16 additional complaints for
further review from the 131 complainants with whom we spoke during our review through
December 2009 (76% of whom were in the Northcast Region). These 16 additional complaints
involved some of the most serious issues and concerns raised. Of the 27 complaints we
examined, 26 were from the Northeast, and all 27 combined complaints pertain to matters that fall
under the Magnuson-Stevens Fishery Conservation and Management Act. Our examination of the
27 complaints included interviews with complainants and, in some instances, their attorneys, as
well as OLE agents and GCEL attorneys. We also examined NOAA files and documents that
were available. (See Appendix B for a description of the methodology we applied in selecting
these complaints for further review.)

As depicted in the table below, of the 27 complaints we examined, we confirmed 9—including
cases involving false information in an affidavit for an inspection warrant; entry into a facility for
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other than authorized purposes; excessive fines, including for first-time violators; and
comparatively steep assessed penalties in the Northeast Region which leverage settlement while
deterring respondents from taking their cases to hearing. We found 5 complaints to be not
substantiated—including one involving alleged witness intimidation and harassment by OLE
agents; and a complaint in which a Northeast fisherman suspected he was being unfairly charged
with exceeding his permitted days-at-sea allocation. We found 13 other complaints inconclusive,
due to factors such as unreconciled, divergent accounts from witnesses on either side of the issue
and lack of documentary evidence. Complaints we classified as inconclusive include an
allegation that GCEL unfairly delayed the sale of a fisherman’s vessel and release of the vessel’s
permit for two years, which, according to the fisherman, caused undue financial hardship; and a
complaint by a fish dealer that OLE agents searched his desk and files without permission and
were unable to articulate their legal authority for it.

We have summarized the 27 complaints and the results of our examination in Appendix A. We
have indicated those that, in analysis of the facts we were able to gather, were confirmed, not
substantiated, or remain inconclusive. We have taken these complaints as far as we can in our
oversight role. Our review of these 27 complaints will not address the public and Congressional
requests that NOAA has reeeived to make whole those fishermen who believe they were treated
unfairly, either through apparent arbitrariness in how NOAA'’s enforcement system functioned in
their cases, or by what they view as overzealous enforcement.

Table 1. Summary of Complaint Examination Results

Classification
Not Appropriate
Confirmed | Substantiated | Inconclusive § for Further
Complaint Category Review
Broad and powerful enforcement authorities
led to overzealous or abusive conduct (13) 3 4 6 7
Regulatory enforcement processes are
arbitrary, untimely and lack transparency (9) 4 0 5 9
Unduly complicated, unclear, and confusing
fishing regulations (5) 2 1 2 3
Source: OIG Total 27) 9 5 13 19

Complaints Appropriate for Further Review

Many of the individual complaints we examined are credible, have merit, and we consider
appropriate for further review. As the complaints we examined vary in terms of the issues
involved and their complexity, the 19 complaints we have classified as “Appropriate for Further
Review” should, in our view, involve one or more of the following actions by NOAA and/or the
Department:

(a) create an independent process for equitable relief or resolution of past enforcement cases
meeting appropriate eligibility criteria;

(b) effect appropriate changes to regulations, policies, procedures, or practices; and/or
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(c) timely address and remedy employee performance or conduct matters.

As we heard in March 2010 during testimony before the Domestic Policy Subcommittee of the
Committee on Oversight and Government Reform, counsel for members of the fishing
community in the Northeast Region have been petitioning NOAA and Congress for more
equitable treatment by NOAA in its enforcement of fishing regulations since at least 2001. The
primary result of our review of these cases is to confirm that the types of issues, first raised to
NOAA as far back as 2001, pertaining to the Northeast Region, continued through the decade.
While the reforms you have committed to will arrest those issues if effectively implemented,
there is a compelling basis to look back at NOAA’s enforcement cases to determine whether
there are individual complaints and cases that require action to correct unfair enforcement.

The actions planned by the Secretary to establish such a process are significant and would address
this finding. In addition, we are prepared to share our investigative results, as appropriate, in
support of the process established by the Secretary.

Separate and apart of any independent process that may be established to look back, looking
forward NOAA needs to establish some means of continual, direct interface with the fishing
community to improve communications and reduce the adversarial nature of the relationship,
particularly in the Northeast. As we recommended in our January 2010 report, and reinforced by
our findings here, many of the complaints we heard are more suitable for resolution by an
ombudsman reporting independently to the Undersecretary, and not an OIG investigation. While
NOAA has concurred with and taken or announced steps to implement most recommendations we
have made to date to improve its fisheries enforcement programs and operations, it has not yet
acted in response to this recommendation. We recommend that this be seriously considered.

Additionally, or as an alternative to an ombudsman, NOAA’s enforcement program would benefit
from the establishment of an independent office empowered to advocate or advise the regulated
community on violation avoidance, compliance assistance, and defensc and settlement advocacy.
We recommend that this also be seriously considered.

Additional Observations

Based on our examination of individual complaints and our previously reported results, we have
several observations regarding NOAA enforcement practices. NOAA has a large and vital
regulatory mission involving more than just the Magnuson-Stevens Act, and enforcement of the
many regulations is a eritical component of NOAA’s successful completion of its mission. This
includes sufficiently penalizing unscrupulous and recidivist operators, guarding against futurc
violations of law through dcterrence, and promoting a level playing field for the honest, hard-
working members of the industry who respect the rules and support enforcement against the
minority who do not. Nonetheless, some of what we have seen in our body of work suggests a
new enforcement orientation within NOAA is needed to reinforce and ensure fairness. Beyond
our prior findings and recommendations and what NOAA has done, or has committed to do, to
implement our recommendations, NOAA also needs to focus attention on these important issues.
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o GCEL’s Northeast Division fine assessments and number of charged violations (counts)
appear excessive and intended to force respondents into settlement.

Several cases we examined, supported by GCEL data cited in our January 2010 report (pp. 13-
14), evidence a troubling pattern in the Northeast Region of respondents giving up their right
to due process in having their cases heard before a third party. Simply put, the higher the
assessed fines and number of violation counts charged, the greater the risk for respondents if
they opt for a hearing before an Administrative Law Judge (ALJ). Such risk leverages
respondents into settlements with GCEL, because if they fail to prevail at hearing, they face
substantial monetary liability for up to the full penalty for the total of assessed fines and
counts charged. There is also a lack of confidence on the part of fishermen that the ALJ
process is fair, transparent, and impartial.

In general, GCEL’s standard letter to alleged violators transmitting Notices of Violation and
Assessment (NOVAs) includes a paragraph informing them of their right to a hearing. The
paragraph concludes with the statement, “The judge is not bound by the amount assessed in
the NOVA, but may fix a penalty based upon his judgment of what is appropriate up to the
statutory maximum of $140,000 per count.” This language, coupled with NOAA regulations
that provided a standard presumption that NOAA’s assessed fine was appropriate when
brought before an ALJ, makes it understandable that fishermen have perceived the system
being unfair so as to pressure them into settlement. In response to our January 2010 report,
NOAA has changed the presumption requirement, now properly placing the burden on
NOAA. Still, GCEL’s letter transmitting NOVAs should fairly inform respondents that the
ALJ may independently decide on a penalty at, below, or above the amount assessed in the
NOVA.

GCEL data for closed cases between July 2004 through June 2009 shows the Northeast as the
region with the greatest percentage reduction from initially assessed to settled fine amounts
(approximately $5.5 million assessed to approximately $1.6 million settled—a nearly 70%
reduction.) A senior GCEL enforcement attorney in the Northeast Region explained the
strategy for settlement to us as follows:

“A 50% monetary settlement, absent an inability to pay or other mitigating factors, is a
common practice. This gives the respondent an incentive to settle pre-hearing, but -
as long as the initial assessment is high enough — ensures that the goals of punishment
and deterrence are reached.” [emphasis added]

Congressional testimony in March 2010 given by an attorney representing fishermen in the
Northeast, included the following on this issue:

“Although defending an enforcement action is costly, most fishermen, having little faith
in the administrative process and judges paid by NOAA, decide to seck a settlement
because of the threat in the NOVA that by challenging it the fine can rise to $140,000,
and the mental stress from having to deal with the concept of heavy fines hanging over
them for months to years.”

Additionally, the attorney informed us that in discussing one particular case, the same senior
GCEL attorney in the Northeast told him the fine could increase to $140,000 if challenged at
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hearing; this is consistent with and further evidences the disincentive, created by the senior
GCEL attorney and GCEL, for respondents to take cases to hearing. In addition to changing
the regulation to place the burden of justifying penalties or sanctions on NOAA rather than the
respondent in cases before ALJs, NOAA has committed to reforming the penalty schedule to
reduce the broad discretion of their attorneys and thereby reduce the potential for abuse of
such discretion.

The words, and reported words, of a GCEL senior enforcement attorney in the
Northeast foster a perception of predisposition against certain fishermen and their
counsel. Such a perception contributes to a loss of confidence in the ALJ system.

The below remarks by a senior GCEL attorney in the Northeast Region—in an email, selected
examples from official enforcement case file notes, and a comment made in public—are, in
our view, highly inappropriate. They support an adverse perception in the Northeast
regarding the attorney’s mindset and posture, and thus that of GCEL, about assessing
fishermen fines and penalties in NOAA’s regulatory enforcement cases. This perception, in
turn, has been imputed to the ALJ system.

- In a September 2007 email to another Northeast GCEL enforcement attorney, the senior
GCEL attorney stated, “I’m definitely interested in whacking him civilly (with a kid
glove?) too.” This email was in reference to a fisherman who was convicted on a state
misdemeanor charge of assaulting a state JEA officer by attempting to throw a fish
overboard and struggling with and pushing the officer in the process. The state ordered the
fisherman to pay a $500 fine plus court costs, but no incarceration was imposed. The senior
GCEL attorney told us that the fisherman had ample money to pay and that the $500 state
fine would not be a deterrent for assauiting an officer. Based on this expressed opinion, the
senior GCEL attorney proposed a $60,000 civil fine for one count of interference with an
officer, which was ultimately settled for $20,000. Thus, the senior GCEL attorney used
NOAA'’s authority to also punish the fisherman federally through a leveraged fine that was
4,000 percent greater than that which was imposed in the previously adjudicated state case.

In October 2007 case file notes regarding the above respondent and matter, the senior GCEL
attorney annotated, “Jack up the fine to the proper level.” [emphasis in original]

On a copy of a respondent’s letter to NOAA’s Northeast Regional Administrator in
September 2002, the senior GCEL attorney wrote “Bad move” in explicit reference to the
fisherman’s statement that he had consulted with a particular attorney.

On this same letter from the respondent, the senior GCEL attorney annotated, “You sure
did fail, buddy...”, in direct reference to a respondent’s assertion in a letter that he
regrettably failed to notify NMFS that an engine upgrade had taken place. [emphasis in
original]

The senior GCEL attorney also wrote on the copy of this Ictter, “Tell it to the ALJ!!”, in
reference to the fisherman’s assertion that “NMFS had given me every reason to believe that
[ could proceed with the installation of the engine.” The senior GCEL attorney further
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annotated, “I think net, sir!”, in reference to the respondent’s closing sentence that he tried
to act in good faith. [emphasis in original]

In other case file notes, the senior GCEL attorney wrote, “Same day!? — FAT Chance!!”,
in reference to a respondent’s reported assertion to OLE on a particular date in November
2007 that the respondent had a days-at-sea lease in process and expected it to be transacted
that same day.

Regarding this same respondent, the senior GCEL attorney also made an annotation on a
NOAA document containing another person’s handwritten notes. The other handwriting
included the statement, “Close friend of [attorney representing fishermen] ~ good guy.” The
senior GCEL attorney circled this statement with a marker, drew an arrow to the name of the
attorney, and wrote “that’s gonna ‘help’ him??”

In a court filing, counsel for a fish dealer identified a fisherman who reported witnessing
the senior GCEL attorney characterize the dealer as a “lying piece of s***,” We spoke
with the fisherman, who gave a consistent account and also told us the senior GCEL
attorney had expressed that he would “get him [the fish dealer].” The senior GCEL
attorney acknowledged to us that he has used words to the effect of the former term on
occasion. He told us about a particular occasion where, in a public place (a gym), he read a
newspaper article about an enforcement case concerning the dealer’s facility and exclaimed
“lying sack of s***” to a NOAA colleague who was with him. He further told us that as
he uttered this, someone he thought may have been a fisherman came up behind them. The
senior GCEL attorney told us his use of the above term concerned an individual involved
with the article (whom he declined to identify to us), but not the fish dealer, and he denied
ever saying that he would “get” the dealer.

When asked about his annotations in the case file notes, the senior GCEL attorney’s reaction
was telling us he had assumed nobody would ever see them. We found no comparable
remarks in the case files and notes of the other two GS-15 senior enforcement attorneys in
GCEL’s Northeast Region.

Beyond the foregoing statements, the Congressional record includes sworn testimony in
March 2010 from one fisherman, who recounted, as follows, the senior GCEL attorney
referring to the Administrative Law Judges (ALJs) who hear NOAA’s enforcement cases, as
“my judges”:

“I was fined by [the senior GCEL attorney] $27,000 and I called [my attorney]. As time
went on, [the senior GCEL attorney] said that if you don’t pay $27,000 right now, if you
want to go in front of one of my judges, you’ll be paying $120,000 to $140,000. I settled
for $25,000 bucks. I was scared to death. They wouldn’t give me the boat back. I
couldn’t get the boat back to fish and make payments until I paid the fine.”

Such sworn testimony implies that this senior GCEL attorney in the Northeast Region
believes that the ALJs who hear NOAA enforcement cases will decide cases in NOAA’s favor
regardless of the evidence. While the “my judges” statement was denied, the proclivity for
setting fines initially high to pressure settlement, in conjunction with undeniable enforcement
case file annotations exhibiting animus towards members of the regulated community and
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inappropriate behavior, as shown above, lend significant credibility to this fisherman’s
account before Congress. Such written remarks, actions, and predispositions from a federal
government attorney empowered with virtually unchecked prosecutorial discretion constitute
serious lack of judgment and conduct unbecoming a federal government attorney charged
with enforcing the law.

As noted in our January 2010 report, we concluded that a lack of management attention,
direction, and oversight led to regional enforcement elements operating autonomously,
particularly in the Northeast. When interviewed, the then-Assistant General Counsel for
Enforcement Litigation told us he had afforded “maximum discretion” to GCEL’s attorneys
and gave them independence to apply their professional judgment and discretion. Moreover,
the Deputy Assistant General Counsel for Enforcement Litigation advised us that GCEL
attorneys had received inconsistent oversight and guidance.

Regardless of whether the senior GCEL attorney ever referred to the ALJs as “my judges,”
and, if so, whether it was uttered purposefully, as a result of arrogance, or otherwise, a
perception nonetheless exists in the Northeast that the attorney—along with the office—has
lost proper perspective and harbors bias. Such a perception, in turn, has resulted in loss of
confidence in the ALJ process by members of the fishing community in the Northeast. In
general, irrespective of motive or intent, when evidence reflects that government attorneys
have lost critically important perspective on their duty and obligations, the agency must
consider the impact and ramifications that such loss might have and act to safeguard the
integrity of the affected program.

While GCEL guidance provides for prior violations as an aggravating factor justifying
increased penalties, it does not conversely identify first-time violations as a mitigating
factor.

GCEL’s Penalty Schedule states, “NOAA enforcement attorneys are expected to use their
prosecutorial discretion in determining the appropriateness of a recommended penalty or
permit sanction, basing their decisions on the particular facts of the cases, including
aggravating and mitigating circumstances.” During our examination, we identified several
instances in which first-time violators were assessed at the higher end of the penaity schedule.
In one case we examined, a fisherman increased the horsepower of his boat’s engine in
violation of the regulations. Although it was his first offense, GCEL charged him with three
counts totaling $150,000 and a 270-day suspension—the maximum penalty. In another case,
two fishermen operating as partners were fined a total of $270,000 and their permits were
suspended for one year for failing to file all required fishing trip reports, despite this being their
first offense. While we recognize that some first-time offenses would warrant maximum
assessed penalties, to address the issue of perceived excessive penalties for first-time violators,
GCEL guidance should explicitly identify first-time violations as a mandatory mitigating
factor.
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o Although fishing regulations promulgated by the Fisheries Management Councils are
complex and can change significantly, NOAA appears overly rigid in its interpretation
and application of provisions of the regulations. This contributes to industry’s negative
belief that NOAA only exercises its regulatory discretion to its own benefit.

While NOAA'’s fisheries enforcement program operates according to a strict liability system,
an element of discretion in the issuance of some citations and in the assessment of penalties is
authorized. In our examination, we found an instance where NOAA refused to exercise
discretionary leniency in a case that appeared appropriate for such, citing absence of specific
policy direction and taking the position that doing so leads them down a “slippery slope.”
Specifically, a fishing vessel experienced a mechanical breakdown and returned to port, never
setting its gear to capture fish, yet NOAA charged the vessel for fishing during that time
because it has no policy to credit vessel days-at-sea for mechanical breakdowns and NOAA
officials did not want to set a precedent even though it would have promoted a fair
implementation of the regulations.

Also, we confirmed complaints of disparate treatment and inconsistent penalties for NOAA’s
enforcement of restrictions on fishing in yellowtail flounder stock areas. During the
approximate four-year period when fishermen were required to have a NOAA Letter of
Authorization (LOA) to fish in yellowtail flounder stock areas in the Northeast Region, GCEL
did not impose a single fine on any of the 7 cases that were referred to it for enforcement
action. However, after the LOA requirement was eliminated, GCEL nonetheless retroactively
charged 14 LOA cases—one of the original 7 and 13 new-—resulting in assessed penalties
ranging from $1,600 to $58,700. All 14 cases were charged solely for the referenced LOA
violation. These cases caused many fishermen to believe that GCEL was levying fines to
target a particular fish dealer facility and those who did business there, rather than enforcing
statutes and regulations for the expressed purpose of protecting the fish stock.

o Untimely enforcement actions impair both deterrence and the ability of respondents to
defend themselves.

In our review we confirmed complaints about the time-consuming, lengthy process which
makes it difficult for fishermen to defend against charges, because of such problems as having
to recall details from a single incident years in the past. Delays in case disposition fuel the
industry’s negative perception of NOAA’s motives and clearly exhibit NOAA’s willingness to
pursue stale claims and call into question the integrity of NOAA’s adjudicatory processes. In
one case we examined, nearly two years after a fisherman allegedly exceeded the limit for
codfish on a single day, OLE notified him of the violation. The fisherman eventually settled
the case in September 2009, forfeiting 10 days-at-sea (DAS) from his 2009 DAS allocation,
nearly four years after the date of the alleged violation. As an OLE agent told us, in
concurring with this observation regarding the timeliness of GCEL enforcement actions,
“Justice delayed is justice denied.” Our findings illustrate that NOAA needs better case
management policies and guidelines for timeliness. We note that NOAA is working to reduce
its backlog of enforcement cases, including for the purpose of improving timeliness.
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& OLE agents lack necessary guidance to ensure that warrantless inspections are
conducted properly.

We found that OLE agents have been provided limited training and inadequate guidance for
warrantless inspections, particularly concerning the extent of their permissible access to
inspect records and documents and, in at least one significant instance, to properly state the
nature and purpose of their entry into a facility. As such, NOAA should review its regulations
and internal guidance concerning warrantless inspections and provide detailed direction to
OLE agents. While OLE internal policy addresses the administrative inspection warrant
process, it does not guide the discretion of enforcement agents conducting warrantless
inspections. Without such limitations, NOAA risks subjecting regulated entities to acts that
could constitute unconstitutional searches and seizures. This could violate citizens’
constitutional rights and result in meritorious cases being successtully challenged.

Complaint Examination Findings

See Appendix A, “OIG Examination of 27 Selected Fisheries Enforcement Complaints,” for a
classification breakdown and summary analysis of the 27 complaints we examined.

Recommendations

e The 19 complaints we have classified as “Appropriate for Further Review” should, in our view,
involve one or more of the following actions by NOAA and/or the Department:

(a) create an independent process for equitable relief or resolution of past enforcement cases
meeting appropriate eligibility criteria;

(b) effect appropriate changes to regulations, policies, procedures, or practices; and/or
(c) timely address and remedy employee performance or conduct matters.

e As previously recommended in our January 2010 report, NOA A must seriously consider
establishing an ombudsman position for the fishing community that reports independently to
the Under Secretary.

e Additionally, or as an alternative to an ombudsman, NOAA’s enforcement program would
benefit from the establishment of an independent office empowered to advocate or advise the
regulated community on violation avoidance, compliance assistance, and defense and
settlement advocacy. NOAA should consider this given the overall results of our reviews;
persistent complaints about the complexity of the regulations; and the fact that the penalty
assessment and defense process can put members of the fishing industry—predominantly smail
business owners—out of business without recourse.

o That NOAA review its regulations and internal guidance concerning warrantless inspections
and provide detailed direction to OLE agents.

» That GCEL guidance explicitly identify first-time violations as a mandatory mitigating factor.

11
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We appreciate your continued personal commitment and attention to restoring public trust and
confidence in NOAA’s fisheries enforcement program. Please apprise us within 60 days of any
action in response to our results in this matter. If you have any questions, or if we can be of
further assistance, please do not hesitate to call me at 202-482-4661.

cc: The Honorable Gary Locke, Secretary of Commerce

12



129

*S1a1jRU JONpUod J0 doururiofiad sakojdina Apawas pue ssaippe Ajowin (o) lo/pue (soonoeid Jo ‘sampasoad ‘sarorjod ‘suoneingal

01 sa8ueyd arerdoldde 103732 (q) “er1aid ANjiqidiys areudoadde Supsawr sases JuauIasiojud jsed Jo uonnjosal Jo Joiyal d[qeinba

107 ssaooid juapuadopur ue 2jea1d (e) nuaunteds(] o Jo/pue VY ON £q sucnoe Suimol[o] 2} JO 2IOW 10 U0 JAJOAUL ‘MITA § OO Ul
‘PINOYS MO[aq 3]qel Y1 Ul  MIIAY Jaying 1o deridoiddy,, se pateudisap ssoy) ‘A[Furpiosoy ‘Airxaduwios 1oy} pue paAJOAUT SaNsSst
2y Jo sud) ur L1ea (( 2AISN[OUOIU],, pUB , ‘PABHURISANS JON],, ‘PIULIUOD),, SB PIIJISSL[Y) pouiwexs sjurejduiod [enpiaiput £z a4l

(310doy SuAuvdwodrdy Ul padusad)ay sk) sputejduwro)) JUIUIIIOJU SILIAYSLY PIJIIAS Jo uoneurmexy Hi0

Je1auax) a10y33dsu] Jo RYJO ~ dd.19mwo)) jo Jusupieda( ‘S

V XIANAdddV



130

V XIAONdddV



131

V XIANAddV



132

V XIANAddV



133

V XIANAddV



134

V XIONAddV



135

V XIANAddV



136

V XIANHdddV



137

V XIANAddV



138

01

V XIAONHddV



139

1t

V XIONAddV

i




140

4!

V XIANAddV



141

¢l

V XIANdddV



142

4

V XIGNAddV



143

ST

V XIONAddV



144

91

V XIANAddV



145

A

V XIANAddV



146

81

V XIANAddV



147

61

V XIANAddV



148

0T

V XIANHddV



149

Appendix B

U.S. Department of Commerce — Office of Inspector General

Methodology for Examination of Selected Fisheries Enforcement Complaints
(as Referenced in Accompanying Report)

During the course of our Review of NOAA Fisheries Enforcement Programs and Operations, we
spoke with 131 fishermen, dealers, and various other industry representatives who believed they
were treated unfairly or were subject to overzealous enforcement by NOAA enforcement
officials. Some individuals had multiple complaints. The majority of the complainants were
located in NOAA Fisheries’ Northeast rcgion (approximately 76 percent), while the remainder
were from the Southeast (17.5 percent), Northwest (4.5 percent), and Alaska (1.5 percent)
regions.

The complaints we received fell into three general categories:

o Broad and powerful enforcement authorities have led to overzealous or abusive conduct.
For example, allegations were raised as to whether OLE could reasonably articulate the
basis for exercising certain law enforcement authorities.

e Regulatory enforcement processes are arbitrary, untimely, and lack transparency. For
example, allegations that first-time offenders being assessed civil penalties at the high end
of the penalty range and GCEL attorneys being unable to articulate the rationale.

¢ Unduly complicated, unclear, and confusing fishing regulations. For example, allegations

of rigid interpretation and enforcement of the term “engaged in fishing” contributes to
industry’s negative perception that NOAA only exercises its regulatory discretion to its
own benefit.

Our January 2010 report referenced 11 specific complaints we found to be illustrative of the
overall types of complaints we received in the course of our review. We committed to get to the
bottom of these and thus included them in our follow-on detailed examination. We also
considered all other complaints we received during our review (through December 2009). In
putting all complaints through a methodology for further examination, we established a set of
criteria and also exercised a level of discretion and judgment for selection. This ultimately
resulted in our selection of 16 additional complaints, for a total sample of 27.

Our specific criteria for inclusion were:
1. All 11 complaints cited in our January 2010 report.
2. Complainant waived confidentiality.
3. Complaints had not been adjudicated in U.S. District Court.
4. Age of complaint: All but two of the 27 complaints selected were under ten years old. The

two over ten years old (11 and 12 years, respectively) were included because they met the
below criteria for seriousness.
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We also applied a set of additional discretionary factors in order to identify those complaints that
appeared to be the most egregious examples of unfair or abusive exercise of authority by OLE
and/or GCEL. These were:

5. Seriousness of the alleged unfair/abusive conduct, specifically focusing on complaints
alleging abuse of law enforcement authority.

6. Those complaints involving alleged arbitrary charges and adjudication by GCEL.

7. The vast majority of complaints we received involved complexity of regulations. As such,
we selected a few that were the clearest and most representative examples.

Our review team consisted of OIG staff from across several disciplines and areas of expertise,
including program evaluation, criminal investigation, forensic audit, and risk analysis. Each
complaint was presented to the OIG review team and a consensus was reached as to which
complaints were selected. The OIG review team routinely met to discuss the complaints, issues
and concems that were received and raised throughout the course of the review to determine if
any patterns in OLE’s and GCEL’s enforcement activities could be identified.

Internally, our work included examining the complaints and the corresponding enforcement case
files from both OLE and GCEL and pertinent statutes and regulations. We then interviewed the
OLE agents and GCEL attorneys who were assigned and worked these cases. We also
interviewed the supervisors of these individuals, including those in both the regional office and
headquarters. Externally, we interviewed defense attorneys and witnesses, when appropriate. In
some cases, the age of the case impacted the amount of information that was available and
prevented us from making a determination as to the validity of the allegations.

In addition, while we did not review all of the 14 individual cases relating to complaints received
involving the Yellow Tail Flounder Letter of Authorization, we did review NOAA’s overall
enforcement and subsequent assessments of fines and penalties associated with these violations.
This included interviews with the Regional Administrator for NMFS Northeast Region, program
managers in the Sustainable Fisheries Division, and staff in the Fishery Statistics Office
responsible for administering the Yellow Tail Flounder Letter of Authorization endorsement.

In the course of reviewing complaints from those in the fishing industry, we faced considerable
challenges and limitations, including the complexity of regulations and industry compliance with
the regulations; age of cases; witness fear of retaliation for cooperating with OIG and a general
unwillingness to waive confidentiality based on that same fear; poor recordkeeping by NOAA
and poor data quality; and divergent, unreconciled accounts of cvents. Despite these challenges
and limitations, we ultimately identified 27 specifie cascs that were conducive to further
examination.
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CIANCIULLI & OUELLETTE
ATTORNEYS AT LAW AND PROCTORS IN ADMIRALTY
A Professional Association

163 CABOT STREET
BEVERLY, MASSACHUSETTS 01915

Stephen M, Ouellette* Telephone: (978)922-9933
Lori A. Clanciulli Facsimile: (978) 922-6142
David S, Smith

E~mail: fishlaw@aol.com
*Also Admitted in Maine hitp://www.candolawyers.com

February 7, 2001

The Honorable Edward M. Kennedy
2400 JFK Federal Building
Boston, MA 02203

Attn. Graham Shaligan
Re:  NMFS Enforcement Policies and Procedures
Dear Senator Kennedy:

I write to ask to you to address issues surrounding recent problems with the
NOAA/NMFS Law Enforcement, which threaten to undermine any spirit of cooperation between
NMFS and the commercial fishing industry in the Northeast. I have discussed these issues with
Graham Shaligan of your office, and am providing a written account of current problems and
suggestions to address them.

Undoubtedly you are aware I am both a lawyer and an advocate for hard working
American fishermen. While most fishermen recognize the need for the conservation guidelines
and do their best to comply with the regulations, even the most fastidious fishermen are being
classified as violators due to increasingly complex regulations, and increasingly harsh
enforcement procedures. Recent actions of the NMFS enforcement agents, including criminal
prosecutions for common misunderstandings of the complex regulations, appear to threaten the
already tenuous relationship between NOAA and the industry. On behalf of my many clients, 1
ask that you address serious concerns with the agency about their policies and procedures, and
consider statutory changes to help an industry already staggering from the effects of the fisheries
crises. We believe that many actions of the enforcement agents are directly contrary to the
professional and congressional intent underlying specific provisions of the Magnuson Act.

These actions include:

1. Institution of criminal proceedings for common misunderstandings of logbook
requirements
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2

2. Institution of criminal complaints under the Lacey Act despite explicit exceptions
from the Act for Magnuson Violations

3. Improper and overzealous seizure of fishermen’s catches, including refusal to
consider exonerating evidence at time of seizure, inappropriate use of Coast
Guard equipment and unwarranted delays in producing agency files to support
seizures.

4. Undermining the validity of the data collection process through the use of data
purportedly collected for scientific monitoring by enforcement, including
distribution of confidential information to state law enforcement agencies to
further criminal prosecution.

5. Attempts to solicit observers as informants

6. Refusal to make available such routine information as vessels call-in call-out
information based upon the vessels reporting.

7. Adoption of penalty schedules without public input and prevention of inquiry into
the basis for levies of fines in individual cases, in apparent violation of the due
process clause of the United States Constitution

8. Creating an air of distrust in the industry to further its enforcement actions, which
threatens to undermine the industry, as well as industry/agency cooperation.

We ask that you take appropriate steps to discourage NOAA/NMFS from bringing
criminal prosecutions for violations for which Congress has created a comprehensive civil
enforcement structure, and that you encourage the agency to revert to its traditional role of
enforcing regulations to encourage compliance, not using highly technical violations and broad
seizure authority to force responsible fishermen out of business, cither through their mistakes, or
the errors of law enforcement personnel.

We believe that congressional inquiry into the conduct of the North East Regional Office
of Law Enforcement is vital to preserve the legitimacy of the entire management structure, and
that the following actions be considered to prevent what appear to be abuses of agency power by



153

CIANCIULLI & OUELLETTE

The Honorable Edward M. Kennedy
December 5, 2003
23-

both the United States Coast Guard' and the Office of Law Enforcement under the Magnuson
Act. The basis for each of these complaints is as follows:

1. Institution of criminal proceedings for common misunderstandings of logbook
requirement

As you arc aware, in addition to reporting when vessels leave and return from trips,
virtually all vessels are now required to report all fishing trips, in some cases to two or more
NMFS offices. * These requirements have changed over time, with fisheries such as lobster only
recently having developed reporting requirements, and groundfish (multispecies) having been
instituted on a fleet wide basis in 1994. A constant area of confusion involved exactly who has
to report and when they have to report. For example, our question is although multispecies
fishermen clearly must report when they are engaged in a multispecies fishery, are they required
to report when they engage in non-multispecies fisheries? During a recent enforcement meeting,
I raised the issue and was met with blank stares by law enforcement as to whether multispecies
fishermen have to file vessel trip reports during, for example, tuna fishing trips. No one
appeared to know. There appears to be a common misunderstanding that because other fisheries
are managed under other plans, trips in those fisheries are not to be reported under the
multispecies reporting requirements. At one time, [ was advised that as long as a vessel holds a
multispecies permit, it must report trips even when fishing in, for example, the southeast region
and complying with that region's reporting requirements. The interpretations of these rules
change constantly, and are neither consistent with their stated purpose, nor are they logical or
reasonable.’

In a case now pending in the United States District Court for the District of New
Hampshire, a vesscl owner has been charged with filing false fish reports indicating that, during
periods of time when he was not ground fishing he was allegedly reporting that he was not
fishing in his multispecies trip reports, despite apparent use of lobster traps. The agency is well

! 1 do note, in all fairness, that the United States Coast Guard, First District, has recently brought in a new

Chief law Enforcement officer, and there appears to have been fewer problems since his arrival. I believe his views
are much more reasonable than those expressed by his predecessor.

% For example, one fishermen I recently spoke with was discussing the problems with working under seven separate
fishery management plans, which require permit applications and separate reporting to three separate NMFS offices,
the Northeast, Southeast and Highly Migratory.

* I note as another example the issues surrounding “incomplete” logbooks and denial of the days at sea
buyback/disaster relief. Some vessels had not completed the fishing activity location in latitude and longitude, as
they fished in more than one location during one trip. The confusion was so great that Andrew Rosenberg, then
Regional Director, issued a letter indicating that vessels were in compliance if they stated the statistical region they
were fishing. During the disaster relief program, NMFS, presumably unaware of this letter, denied relief to those
who had heeded Dr. Rosenberg’s advise.
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aware of an ongoing misunderstanding by the industry as to precisely who must file logbooks
and when, particularly with regard to multispecies fishermen fishing under other management
plans which do require vessel trip reports. Until recently, lobstermen were not required to file
any logbooks, regardless of whether they fish in State or Federal waters. However, multi species
fishermen are required to file log books, although the industry apparently has not understood in
the past that this included cach and every fishing trip, regardless of the gear fished or the species
fished. As a result, there is very little logbook reporting for such species as tuna or lobster. The
problem has been so endemic that the agency has repeatedly sent out letters trying to remind
people or educate people of this fact. It is alleged that the fishermen involved in the New
Hampshire case filed negative trip reports when called out of the groundfish fishery, believing
this was necessary to indicate the lack of groundfishing activity. At some point in time, he
consulted with NOAA enforcement personnel about what trip reports needed to be filed. After
the agent consulted with the regional office, he was advised to file trip reports for lobster trips,
and began to do so. The NOAA law enforcement agent’s response to this was to institute federal
criminal charges for failure to have reported those lobster fishing trips on a log book.
Coincidentally, this occurred shortly after this fisherman called the Regional Administrator,
Patricia Kurkul, on the carpet at a public meeting for another common misunderstanding of the
complicated Northeast roles with regard to provisions of the so called running clock.

The issue surrounding the reporting requirements of the multispecies fishery extending to
lobstermen who hold those permits has really only been brought directly to the attention of
fishermen when NMFS started to refusc to renew permits of lobstermen who also held
multispecies permits. I am aware of a number of instances where large sectors of industry
groups were unaware of the extension of reporting requirements under the multispecies plan to
activities under other permits and plans, as is the agency.

During a hearing on a motion to dismiss, Judge McAuliffe of the United States District
Court for the District of New Hampshire specifically raised the issue of whether this prosecution
for logbooks was authorized by the agency. Excerpts are included herewith. He noted the
complexity, of the regulations, and the fact that there was some apparent confusion. As Judge
McAuliffe noted, the agency’s actions in this regard created significant difficulty and threatened
cooperation between the industry and the agency. As a representative of a broad spectrum of the
agency from Northern Maine to Wanchese North Carolina, I fully agree. If common
misunderstandings of complex regulations result in criminal prosecutions, the industry will cease
cooperating with the agency.

2. Institution of Criminal Complaints under the Lacey Act despite Explicit Exceptions fo:
Magnuson Violations
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At the same time as the alleged logbook case, the same NOAA Law Enforcement agent
referred to above instituted criminal prosecutions in the United States District Court of New
Hampshire.* These charges were instituted under the Lacey Act. Fishermen were accused of
exceeding cod trip limits under the Magnuson Act, and placing the fish in interstate commerce.
We contend that these charges are wholly inappropriate as criminal charges, given the intent of
the Magnuson Act, and the nature of the violations themselves. The Lacey Act clearly excludes
violations of Magnuson Act regulations as forming the basis of criminal prosecutions, 16 USC
§3377. See excerpts of Lacey Act annexed hereto. We believe that these charges are frivolous
and evidence overzealous enforcement personnel trying to further their own positions and justify
larger budgets.’

These cases are also problematic based upon their nature. For over three hundred (300)
years crew members have been allowed to land small quantities of fish for use either by their
families, or as “ shack” in many instances this quantity of fish is traditionally sold to pay
minimal daily living expenses. Under the provisions of the multispecies regulations,
crewmembers are permitted to bring ashore twenty-five (25) pounds of fish fillets per
crewmember, although the regulation does state that it is not to be used for barter or trade.
Nonetheless, despite the common practice of this occurring over the last three hundred and
seventy-five (375) years, we have yet to find a criminal prosecution based upon this type of
activity. Under the provisions of the prescnt Northeast multispecies regulations and those in
existence at the time of the alleged criminal actions, vessel owners were required to discard all
but between thirty (30) and four hundred (400) pounds of cod. The vessel accused in the New
Hampshire incident in question discarded up to five thousand (5000) pounds of cod on given
days, all of which were reported. At the same time, crewmembers were allegedly bringing in
twenty-five (25) pounds of codfish fillets per person per day, which was allegedly being included
in the figures representing the vessel’s discard. Even if this conduct violated the regulations, we
still question whether it is the intent of congress to criminally prosecute fishermen for this type
of violation, Particularly where as here, NMFS mandates that large quantities of fish are to be
discarded, usually dead, fishermen are torn betwcen questionable regulations and moral
judgments.

The NMFS, rather disingenuously, referred to their investigations as operation cod saver.
The codfish allegedly landed represented twenty-five (25) thousand pounds of as much as eight
million pounds that the government mandated be discarded. Quite interestingly, the NMFS

4 This agent is also involved in pressing grand jury investigation against fishermen who participated in the

FIG program, or who obtained loans from federally guaranteed loans though the New Hampshire Port Authority.
* Some attempt is being made to tie in some similar provisions under Maine faw, however it seems a tortured
attempt to create a criminal violation where Congress has clearly indicated that none exists.
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agent rather proudly proclaimed to the press that having squeezed the small boat fishermen to
this point, they had turned them into criminals. We do not believe that this is the type of activity
that Congress sought to criminalize through the Lacey Act, and in fact quite to the contrary,
believe that Congress expressed otherwise.

We request you express your displeasure at these criminal prosecutions as being contrary
to congressional intent. Further, we request that to the extent NOAA/NMFS is utilizing its
budget to pursue this type of enforcement you withhold enforcement funds. It is our
understanding that these “investigations” were time and budget consuming. At a time when
NMFS is cutting back on scientific efforts, including curtailing observer and port agents, it is
disserving to have the agency direct resources to criminalizing the rules for those who are being
squeezed to the point of economic extinction.

3. Improper and Overzealous Seizure of Fishermen’s Catches, including refusal to
consider exonerating evidence at time of seizure, inappropriate use of Coast Guard
equipment and unwarranted delays in producing agency files to support seizures.

Both the Coast Guard and NOAA/NMFS have been over zealous in seizing catches for
suspected violations. In a number of cases, vessels have had catches seized, often based on
highly questionable use of Coast Guard navigational radar plots from as far as 16 miles away.
Vessels have been detained and their catches seized for alleged violations due to improper
actions of Coast Guard crews and officers, only to be exonerated months later, having suffered
significant financial burden of withholding of the vessel’s and crew’s funds, and the cost
attended to refuting agency charges.

For example, in August 1999, the F/V JASON & DANIELLE was boarded by Coast
Guard officers, who after approximately four (4) hours on board the vessel accused her of fishing
in the George’s Bank closed area. Despite protest of the Captain and crew, the vessel was
ordered to port and her catch seized. Shortly after being informed of the allegations, while still
at sea, the Captain informed Coast Guard officers that at the time of the alleged incursion, he was
both plotting his position on a computer, and had a corresponding Boattracks report. As you are
aware, Boattracks is the NOAA approved vessel tracking for scallop and multispecies vessels.
This system cannot be adjusted by the boat owner and tracks vessel location to within 100-300
yards. Had the Coast Guard taken the time to review the available information, they would have
realized that Boattracks placed the F/V JASON & DANIELLE as much as six miles away from
the position claimed by the Coast Guard. Nonetheless, the catch was seized requiring the vessel
owners to hire counsel, and hire an expert and after approximately one (1) month, were able to
persuade the Office of General Counsel to dismiss the case. Much to the credit of Charles
Juliand, Esquire of the Office of the General Counsel, a prompt meeting was held at the request
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of the vessel owners. Attorney Juliand properly assessed the case and agreed to return the seized
proceeds to the owners. Nonetheless, for an excess of four (4) months the vessel was deprived
the profits of the trip and lost time being escorted in (the return was delayed, apparently to create
a media opportunity for the Coast Guard). All of this has been detailed in a letter previously sent
to your offices, a copy of which is annexed hereto.

A number of other vessels have subsequently and similarly been wrongfully accused of
incursions into the closed areas, and later exonerated in each instance losing the proceeds of sale
of the catch for months. Numerous problems have since appeared with regard to the Coast
Guards use of long distance radar and false statements by crew members with regard to
observations of vessels “engaged in fishing” at distances of in excess of fifteen (15) miles. None
of these Coast Guard vessels have the ability to ascertain whether a vessel is fishing at such a
range. In a number of cases, catches have been seized for in excess of a year, with no formal
charges having been issued. We believe that the use of radar systems designated for navigational
awareness are not appropriate for determining the actual latitude and longitude of vessels at
distances of many miles, particularly in the absence of a fixed object.

Approximately one year ago, the Gloucester based dragger F/V CONSTELLATION also
had her catch seized. After preliminary meetings, the Office of the General Counsel agreed to
release the proceeds of a seized trip where Coast Guard data was questionable.® Unfortunately,
the owners of that vessel faced with creditor suits over inability to meet short-term needs
immediately after the seizure were forced to declare bankruptcy.

Given the fact that all of these vessels are vessels of the United States, will be landing in
the United States ports, under close scrutiny of the Federal Government, we question whether
any need exists for seizing the catch of a vessel. We believe alternate enforeement remedies,
including but not limited to suspension of a vessels permits, constitutes sufficient leverage for
the Federal Government so that they need not seize catches without a hearing, nor should it be
presumed that the entire catch is in violation of the statute. Too many innocent crewmembers
have gone without pay for a trip either because of a mistake by the Government or a mistake by
their Captain. 1t is time for this unconstitutional action to stop. The countervailing protections,
speedy hearings ete., which were used as justification for this practice in the past, no longer exist.

In one almost comical case, a Portland based dragger, F/V BLACK BEAUTY, fishing
out of Gloucester at the time, was wrongfully accused of fishing in a closed area. As the vessel
was escorted to port by the USCG, the fishing vessel captain was informed he would be brought

¢ The CONSTELLATION's expert determined that the cutter’s position was a constant 9 degrees different

than the fishing vesse!’s, which corresponded to a 9 degree steering error reported on the cutter during the time
period in question.
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to Portland, whereupon he objected. He had intended to terminate his trip in Gloucester, and had
on board lobsters which he could not posses in Maine waters. After some consultation, the
Boarding Officer indicated that because the catch was under seizure the Coast Guard could land
the lobsters. A short time later the fishing vessel captain returned to the deck area as Coast
Guard personnel were tossing the last of his lobsters overboard. (The rumor is the bands were
not removed from the claws before they were thrown over.) Once in port the catch was sold and
proceeds held by NMFS. Subsequently, the Coast Guard reversed its position and dropped the
charges. Instead of paying the vessel for the lobsters discarded by the Coast Guard, the vessel is
reported to have been issued additional days at sea.

In 1988 NMFS/NOAA promulgated a written policy indicating that in cases of excessive
overages on trip limits, NMFS would seize entire catches. Although the percentages were not
defined, NMFS indicated that for small overages warnings would be written, for intermediate
overages, the excess only would be seized and in cases of excessive overages, the entire catch
would be seized. With the restrictions on the Gulf of Maine cod trip limits, many fishermen not
understanding the provisions of the so called running clock, a number of fishermen have bcen
surprised to see their entire catch of two (2) to three (3) thousand pounds of fish seized. In most
cases the fishermen relied on NMFS letters to permit holders indicating vessels could run their
clock for one day, and landed twice the daily cod limit. In these instances entire catches are
being seized-cod, haddock pollack and flounders, not just the cod overage. In fact, we are not
aware of any overage being seized for at least two- (2) years-if a seizure occurs; it is always the
entire trip.

Last October, the F/V LORI L landed 10,490 pounds of scallops in Barnegat Light, New
Jersey, in excess of the 10,000-scallop exemption trip limit. Initially, NMFS agents chose not to
seize the trip, but returned later in the day and seized the vessels entire trip. Despite the fact that
prior to this seizure NMFS had only annunciated a ten (10) percent tolerance policy, apparently
an non circulated and non published policy sets a two (2) percent tolerance for scallop closed
area exemption vessels. Since the weight of scallops changes dramatically based upon on how
they are iced and stored, we believe that in the absence of a written policy, NMFS cannot justify
seizures of trips where limits are exceeded by less than five (5) percent, and that this conflicts
with the October 1988 policy.

In a number of cases, including the F/V RHONDA DENISE, F/V ROLLING STONE
and the F/V LILY JEAN, NMFS agents acting in conjunction with the U.S. Coast Guard seized
catches from these vessels. In the case of the F/V ROLLING STONE, some eighteen (18)
months later NMFS declined to proceed with charges. In the case of the F/V RITONDA
DENISE, said funds where released after a motion for remissions filed, we have no indication as
to whether or not the vessel would be charged with a closed area violation. With regard to the
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F/V LILY JEAN, some twenty (20) months have elapsed since the catch was seized, and neither
NMEFS nor the U.S. Coast Guard appears to know what the status of the case is.

The seizure of catches can have catastrophic effects on fishing vessel operations, such as
occurred with F/V CONSTELLATION, We contend that the grant of authority to seize the catch
of a U.S. fishing vessel without provisions for a hearing is unacceptable, and suggest that
Congress require that NMFS institute a policy requiring the agencies full investigative filc to be
produced within fifteen (15) days of seizure, with the claimant having the ability to request a
hearing on no greater than fifteen (15) days notice. NMFS and the USCG should also be
required to compensate vessel for wrongful seizure and/or detention, most appropriately, from
funds retained as a result of other seizures.

4. Undermining the Validity of the Data Collection Process through The use of data
purportedly collected for scientific monitoring by enforcement, including distribution of
confidential information to state law enforcement agencics to further criminal
prosecution.

Fishermen were wary when NMFS instituted industry wide reporting, believing that it
would be used primarily for enforcement. NMFS personnel initially indicated that it was solely
for scientific purposes, and Congress apparently agreed when provided that

(1) Any information submitted to the Secretary by any person in compliance with any
requirement under this Act shall be confidential and shall not be disclosed, except--
(A) To Federal employees and Council cmployees who are responsible for fishery
management plan development and monitoring...

16 USC §1881a (b)

Nonetheless, when NMFS adopted regulations, they added “enforcement” to the list of
persons to whorn information could be disseminated. We believe that this contradicts clear
congressional intent. With the extensive authority of NMFS to inspect vessels and catches, we
believe that fishcrmen should be more concerned with providing full scientific data, and should
not have to worry that an honest mistake turns into a violation because they accurately report
fishing activity. A number of vesscl owners have been surprised to learn NMFS enforcement
agents have been poring over their “scicntific” trip reports for enforcement purposes. Fishermen
have always been told that their logbooks were for the sole purpose of scientific data collection.
Recently it has become apparent that the primary purpose of these reports is for enforcement,
which appears contrary to congressional intent.



160

CIANCIULLI & OUELLETTE

The Honorable Edward M. Kennedy
December 5, 2003
-10-

It has now become apparent that the primary purpose of recording vessel trip reports is to
further enforcement. In a number of instances NMFS has instituted enforcement proceedings
based upon inconsistencies perceived in vessel trip reports. In one instance, three (3) tuna
dealers were summoned into the Orleans Massachusetts District Court and charged with
purchasing fish from individuals who did not hold Massachusetts State landing permits, but were
Federally licensed. In each instance, the environmental police officer presented the dealers
confidential log report to NMFS. Each of these documents contained a statement representing
that it was collected under the Magnuson Stevens Act solely for scientific purposes, and would
remain confidential, in perpetuity. A redacted version is provided herewith.

We believe that the use of scientific reporting materials to further criminal and civil
prosecutions violates the very spirit of the Act, and threatens to undermine the credibility of
scientific information. Vessel owners should be free to report truthfully where their fishing
activity occurred and what it consisted of without fear it may later be used to further prosecution
of a technical violation. We strongly urge enforcement of the confidentiality provisions, and
suggest further supplementation by creating immunity for truthful reporting.

5. Attempts to Solicit Observers as Informants

It has come 1o our attention that a member of the office of the General Counsel appeared
at a meeting of NMFS observers in Woods Hole. He is alleged to have dropped a handful dimes
on the table and suggested to the observers that they knew what they should do with them,
suggesting they should serve as informants and “drop dimes” on fishermen. Reportedly, the
head of the observer program made it clear that this was inappropriate and that they would have
nothing to do with such activity.

Nonetheless, the attempt by the office of General Counsel our oftice of law enforcement
to utilize scientific observers in this fashion threatens to undermine the credibility of scientific
information gathering, In fact, provisions of the Magnuson Act including section 401, indicate
that observers should not be acting as informants, and it is questionable whether information that
they gather can in any event be provided to law enforcement. We suggest investigation as to
whether the conduct of this official constitules a solicitation of a violation of the Act, and further
that Congress strengthen confidentiality provisions with regard to all scientific data gathering,
including observers.

6. Refusal to make available such routine information as vessels call-in call-out
information based upon the vessels reporting.
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A number of fishermen have contacted me regarding NMFS refusal to provide Days At
Sea call in information. Many fishermen are concerned because the call in personnel questions
the type of trip a vessel is calling in for. Often fishermen just want to double check that their
records agree with the governments. We believe that this information is available under the
Freedom of Information Act, and can be easily printed out from NMFS computers. Nonetheless,
the Agency has been refusing to make it available, in some case requiring individuals to list all of
their fishing trips before the materials will be produced.

Recently the owner of the F/V FINEST KIND, concerned by NMFS agent statements that
he was out of DAS, called to request his DAS information. Initially, he was told he could not
obtain it, but later was told it would be sent. Despite the passage of weeks the materials were not
supplied. Eventually, the owner was informed that two of the vessels’ trips, worth in excess of
$10,000 had been seized, allegedly for exceeding her DAS. Even after this seizure NMFS
refused to provide the information. It has now been provided, but only after a formal FOIA
request.

If Congress intends to foster a cooperative effort between the industry and the agency, the
agency should be directed to assist, rather than hinder, attempts of vessel owners to remain in
compliance with regulatory requirements.

7. Adoption of Penalty schedules without public input and prevention of inquiry into
the basis for levies of fines in individual cases, in apparent violation of the due process
clausc of the United States Constitution

NMFS has adopted a schedule of fines and penalties, which apparently serve as the starting point
for assessments in enforcement actions. The penalties are set extremely high, and in each
individual case are set by NOAA enforcement attorneys, who later handle prosecution of cases.
Generally, the accused has no ability to interact with NOAA General Counsel prior to the penalty
being imposed. Although the accused is afforded an opportunity for a hearing, the accused then
bears the burden of proving that the penalty assessed was not appropriate. In the course of the
hearing process, respondents have sought discovery into the basis of individual penalties,
however the agency takes the position that discovery is impermissible as an attorney imposed the
penalty, and his work is privileged as attorney work product. This issuc is currently before the
Deputy Administrator. We believe that the shielding of the process from inquiry violates the
most basis principles of duc process afforded under the United States Constitution, and should be
discouraged. Respondents in fishery enforcement proceedings should be provided with a full
statement as to the basis for imposition of cach and every penalty in light of the facts of the case.
NOAA penalty schedules should also be subject to public comment and fishery management
council approval.
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8. Creating an air of distrust in the industry to further enforcement actions, which
threatens to undermine the industry, as well as industry/agency cooperation.

As we discussed with Mr. Shaligan of your office, the Gloucester Seafood Display
Auction (GSDA) was surprised to be informed that it is the subject of an ongoing investigation
for alleged violations of reporting requirements relating to federal fisheries, including northeast
multispecies. As far as the Auction was aware to that point; NMFS was pleased with its
reporting, see copy of e-mail from Don Mason. The facts, as we know them are as follows:

In November of last year, the GSDA was informed that its name had appeared in a list of
ongoing investigations circulated by the Office of Law Enforcement (OLE) for the Northeast
Region of the National Marine Fisheries Service (NMFS) during a New England Fishery
Management Council Meeting. After the issue was brought to the attention of the GSDA,
Attorney Ann Margaret Ferrante, acting for the GSDA contacted Richard Livingston, Special
Agent in Charge for the region. He initially indicated no investigation was pending. Shortly
thereafter, he contacted Attorney Ferrante and informed her that apparently there was an ongoing
investigation.

On November 28, 2000, an NMFS investigator issued an Enforcement Action Report
(EAR) to the GSDA alleging some 50 violations including improper or false reporting of vessel
landings by the GSDA. (An EAR is an informal statement of charges, which generally indicates
that an investigation is complete and that the investigating officer believes sufficient cause exists
to forward the investigation file on to the Office of the General Counsel for issuance of formal
charges in the nature of a Notice of Violation (NOVA) or Notice of Permit sanction (NOPS).)
At no time prior to issuance of the EAR did NMFS officers seek to interview anyone from the
GSDA or request any documentation. Although the Auction is not technically buying and
selling fish, and arguably not mandated to report fish offloaded and sold on its premises, it
agreed, after consultations with NMFS to voluntarily assume the role of the reporting landings
across its pier. As such, GSDA is required to make records upon which it bases its reports
available to NMFS agents. See letter from SAIC Richard Livingston, attached.

On November 29, 2000, the NMFS agent requested documentation regarding the
landings of certain vessels, including pre and post auction reports, copies of invoices and checks
written to each vessel. The agent later requested documents for one additional vessel. These
documents were provided as requested.

Despite requests for advise as to the nature of the charges, neither the dates of violations
nor any information underlying the November 28, 2000 EAR has been forthcoming from NMFS.
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NMEFS has requested open interviews with certain employees of the GSDA which to date
have been declined. Permit holders are required to make documents available for inspection, but
are not required to submit to interviews. Recent developments in fishery enforcement, including
recent criminalization of charges such as common misunderstandings of logbook reporting
requirement, militate against any prudent legal counsel permitting such interviews voluntarily.
Despite confidentiality provisions of the Magnuson Act, NMFS has been using otherwise
confidential information and statements made by permit holders to further both State and Federal
criminal prosecutions, as outlined above.

The GSDA has traditionally had good relationships with law enforcement personnel;
often calling them in when concerned that a violation might be occurring. Enforcement
personnel use the GSDA premises constantly to access vessels, etc... As detailed above, despite
good relationships with most law enforcement personnel, the NMFS agent involved has been a
persistent problem, at one time requiring intervention from outside of the NMFS region.
Reportedly, he has indicated to other fishermen accused of wrongdoing that if they can implicate
the auction, he will see to it that NMFS “goes lighter on them.” At a recent meeting of the New
England Fishery Management Council Law Enforcement Subcommittee, OLE confirmed that
they are aggressively pursuing fish dealers.

Thus, to date although NMFS OLE has indicated that it believes cause existed for charges
to be made, GSDA has not been advised of what it is alleged to have done in terms of false
reporting. GSDA believes it will be vindicated, but is concerned that the damage from this, and
other similar investigations, will strain a tenuous relationship between the industry and the
Agency. There appears to be a competition to see which NOAA/NMFS agent can “fry the
largest fish,” regardless of actual merit of a case.

We have attempted to piece together the limited information available to us. It appears
that two vessels may have been landing fish in different ports and evading trip limits. The belief
is that these vessels may have offloaded some fish at the GSDA and at the Portsmouth
fishermen’s Cooperative or at a town dock in Newburyport. Fish delivered from Portsmouth
would not be reported by the GSDA, as the GSDA is not the offloading entity. 1n such a case the
Coop would be required to report. (NMFS has requested the GSDA not report this fish, as it
would result in dual reporting). Fish trucked in from a vessel by its owner would be reported
based on the representation by the trucker as to which vessel landed the fish and where.

The GSDA concerns are being reflected throughout the industry. In the face of
increasing mandates for regulatory discards, fishermen are being placed under increased scrutiny
for alleged trip limit violations. As noted above, the NMFES Office of Law enforcement has
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begun a series of criminal prosecutions for trip limit violations and violations resuiting from
common misunderstandings of logbook regulations. NMFS appears fixated on proving
conspiracy to evade trip limits. It is obvious that NMFS law enforcement is making a significant
push to elevate violations to a higher level, both civilly and criminally. Whether this is to
eliminate as many fishermen or permits as possible, or to strengthen the position of the Office of
Law Enforcement are unclear at this time.

Conclusion

The fishing industry is undergoing an evolution from the least to the most regulated
industry in America. Most of the participants are small owner operators and uneducated crews,
who traditionally provided food to a hungry country, putting their vessels and their lives at risk.
Regulations have become so complex that even NMFS personnel, including enforcement, are
unable to agree on the there meaning, and fishermen are being held to the highest standard of any
industry. In other areas of regulation, such as occupational safety, violations as serious as death
of workers are assessed at $10,000 to $20,000. In commercial fishing, a common
misunderstanding of a rule, or a momentary navigational lapse, provides a minimum fine of
$35,000, loss of catch of $50,000 to $60,000 (which deprives totally innocent crewmembers of
their share) and possible suspension or loss of permit. Often, permanent harm is inflicted on
innocent fishermen through seizures, without the opportunity for a hearing. Despite this, NOAA
is attempting to further raise the stakes by expanding the use of criminal prosecutions. On behali
of my clients, [ say enough is enough. Congress should take steps to make clear fisheries
violations are civil matters, except where explicitly set forth in the Magnuson Act. Congress
should set guidelines for seizures, immediate hearings before Article 11 judges, and provide
redress where government agents seize product in error, for crewmembers as well as owners.
Congress should revise the method by which penalties are set and imposed, and generally should
require that NOAA take into account the speed with which regulations have been imposed and
their complexity in the setting of penalties. While we believe that virtually all fishermen attempt
to comply with the regulations, and honestly believe they are doing so, they will all be found out
of compliance in one way or another, and eventually driven out of business. If Congress truly
intends for the food resources in the ocean to be available to the general public, continuation of a
commercial fishing industry is essential. The present enforcement climate, which threatens to
destroy industry/agency cooperation and undermine the validity of the scientific data upon which
all fishery management plans rely, is making this virtually impossible.

For these reasons, we ask that you, as a member of Congress, begin discussions or an
investigation into redefining the objeetives of and procedures for enforcing regulations, which
takes into account the issues facing commercial fishermen. As hardworking Americans, risking
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their lives to provide food for America, they deserve to be treated with dignity and respect, in
addition to being afforded the most basic rights of citizens of this great nation.’

[ thank you for your time, and would be happy to sit down with you or members of your
staff to further discuss these matters.

Very truly yours,

Stephen M. Ouellette

SMO/kab
Enclosures

cc The Honorable Senator John F. Kerry
The Honorable Congressman John F. Tierney
The Honorable Congressman Barney Frank
The Honorable Congressman William Delahunt
The Honorable State Senator Bruce Tarr
The Honorable State Senator Mark Montigney
The Honorable State Senator Theresa Murray
The Honorable State Senator Robert Hedland
The Honorable State Representative Frank Hynes
The Honorable State Representative Anthony Verga

7 Fishermen often ask why they are not afforded basic rights, such as freedom from warrantless search and

seizure on their vessels, and are told these protections do not apply in the civil context of fisheries and vessel
enforcement. This has generated the rather said, but true, joke-What is the difference between an American
fisherman and a Columbian drug smuggler? The drug smuggler has constitutional rights.
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127 EASTERN AVENUE
Sure 1
GLOUCESTER, MASSACHUSETTS 01930

Stephen M. Quellette® . Telephone: {978)281-7788
David S. Smith* Facsimile: {978) 281-4411
Olaf Aprans E-mail: fishiaw@aol.com
http://www.fishlaw.com
*Also Admitted in Maine http://www.maritimelawusa.com
February 27, 2008
VIA EMAIL

The Honorable John Tierney

2238 Rayburn House Office Building
Washington, DC 20515

Attn. Mr. George McCabe

Re:  NOAA Office of the General Counsel
Dear John:

As on of your constituents, both a fisherman and my client, has apparently related to you,
he is currently facing a stiff penalty from the National Oceanic and Atmospheric Administration
(“NOAA”) for exceeding his Days at Sea allocation. This is yet another example of NOAA’s
unfair and draconian treatment of fishermen, which unfortunately, in my experience is a
surprisingly mild example of how far T have seen NOAA go. Once again, NOAA attorneys, by
freezing a vessel’s ability to fish, and holding out the potential of significant fines, which
according to NOAA’s determination of congressional intent, can be set at up to $140,000 for any
violation., has left a vessel owner no option other than to surrender his catch, for a technical
violation.

This fishermen/vessel owner, whom I consider to be one of the most conscientious vessel
owners I have had the plcasure of working with, apparently misjudged his available Days at Sea
(“DAS™)" on his vessel, a 42 foot gillnetter fishing from the port of Gloucester. This occurred, in
part, because at various times NMFS has been unable to timely provide him with NMFS’s DAS
usage calculations,? due to computer issues and problems calculating DAS usage based on
differential counting.” NMFS also continued to issue sailing numbers to the vessel, despite the

! As you already may know, a vessel’s allotted Days at Sea are the amount of days a fishing vessel may fish

m a given fishing year.

Even as [ write this letter, I received a call from a Montauk fisherman in the same situation. NMFS has
informed him that they can not tell him how many DAS he has remaining, indicated he might be over, and
apparently has held up his DAS lease application. If he can not lease his DAS before Thursday, he will lose 30
DAS worth $24,000 on the open market-and not be able to fish his vessel until next year.

As a prime example of how convoluted the system is, I am attaching two DAS printouts for monkfish DAS,
showing that in November of 2007, NMFS had charged this fisherman for 35.96 monkfish DAS, in some cases
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apparent overage. NOAA Enforcement Attorney, Charles Juliand has advised that if the
fisherman agrees to forfeit $25,000 of the total of approximately $27,000 in catch, in addition to
the DAS that would have been used, NOAA will seek no further penalty. Based on my
experience with NOAA Office of the General Counsel, this places this owner in a legal
quandary. As a lawyer for the fishing industry, the complete lack of judicial remedy places me
in an impossible position, other that to advise him to accept what NOAA so “generously” offers
as a settlement.

Facts

As you are aware, this fisherman, through two LLCs owns four fishing vessels, and
through these entities or individually, owns a number of additional permits on skiffs, which are
available to lease DAS to support the operation which sustains 7-8 families. By constant
checking with regulators as to the effects of the rules, and continual reinvestment, he has been
able to keep his crew fishing, and to provide a high value protein food source for the American
public.

In November of 2007, this fisherman called NMFS Office of Law Enforcement to inquire
as to how many DAS his vessel had on her allocation. He was advised that he had exceeded his
DAS by 3 or 4 days, and was told that since he had additional DAS on a number of skiffs
available to lease DAS, he should file and application to lease DAS to the vessel in question, and
he would be fine. He immediately filed a DAS lease application, and continued to fish the boat,
assuming NMFS would process the application.

Shortly thereafter, the lease application was denied due to the overage, and the vessel,
without available DAS was forced to cease fishing, and has remained tied to the dock since late
November of 2007.

During the cntire period, the vessel continued to use its NOAA mandated VMS and was
issued appropriate sailing numbers, indicating NMFS was kept apprised of the vessel’s activity,
and more importantly, NMFS continued to issue the vessel sailing numbers, even though the
vessel had utilized its DAS allocation.

TRIPLING his actual time, when they now finally advise him he has actually used only 17.98 DAS. It shouid not
go unnoticed that NMFS made a 17 DAS error, causing This fisherman to adjust his fishing based on NMFS’s false
statements as fo the effect of differential counting on his monkfish DAS. OF course, whether This fisherman or
NMES makes the error, the only loss is borne by This fisherman.
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The Regulatory Problem

NMES contends that only its official record of DAS may be utilized to determine the
number of DAS a vessel has remaining. NMFS offers no automated method for obtaining this
information, such as a web site, and provides no advance guidance as to DAS status. Their
computerized system continues to issue sailing information for vessel regardless of the number
of DAS remaining on a vessel’s allocation. Efforts to obtain this information are frequently
frustrated, as the NMFS computers are often down when fishermen call in to find out their DAS
information, and at various times the protocols for obtaining the information have changed.
When we handle transfers of vessels or permits we submit written requests which are generally
responded to on the same day, but we have had had delays of three or four days before we
receive information. Fishermen who do not usually submit written requests frequently complain
that they either receive an answering machine when they call, and do not get a call back, or are
told the system is unavailable. In my opinion, NMFS employees responding to DAS requests are
doing their best to work with an inadequate system, but often fishermen are unable to get the
information they need when they need it. It is unfathomable to me why NMFS can not make this
information available to fishermen on a real time basis, since fishermen, through their VMS are
providing their information on a real time basis to NMFS.

NMFS’s ability to provide DAS information has also been complicated by the inability of
the system to accurately calculate DAS differentials in the 2006 and 2007 fishing year, since
DAS were counted at different rates in different areas at different times of the year, most recently
under Framework 42. This has resulted in significant confusion over DAS usage, as days in the
2006 fishing year might be charged at 1 to 1, or 1.2 to 1. NMFS was unable at the end of the
2006 fishing year to accurately advise fishermen as to their true DAS usage. In the 2007 fishing
year, DAS were charged at a differential rate of 2 to 1, depending on the area fished, even when
vessels merely were passing through an area and not engaged in any fishing therein.

For gillnetters the DAS usage became even more complicated with the interim monkfish
rules, which , beginning in May of 2007 for the first time required them to use monkfish DAS in
the Northern management area. An overlooked aspect of the rule was that under the New
England Fisheries Management Council (“NEFMC”) proposed rule, gillnetters could start a trip
on a groundfish DAS, using 6.5 inch gillnets, and then switch to a monkfish DAS to take
advantage of higher trip limits. Under the interim rule, gillnetters, to take advantage of the
higher directed monkfish trip limits had to utilize only 10 inch monkfish nets. During these
monkfish trips, they were required to utilize groundfish DAS, on the 2 to | rate in the inshore
Gulf of Maine., This caused an unanticipated usage of groundfish DAS when a vessel was on a
monkfish trip.
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In short, NMFS has repeatedly modified the various controls in the fishery, and in
particular the differential DAS system. Unfortunately, NMFS has, at various times, been unable
to provide vessel owners with DAS usage information due to problems with their computers’
inability to calculate DAS given the differential counting issues. (In point of fact, NMFS as late
as November of last year could not provide monkfish DAS with any degree of accuracy and was
incorrectly doubling and tripling DAS usage, as set forth in footnote 1, above.) As aresult of the
constantly changing DAS usage rules, fishermen are dependent upon NMFS to provide the
Agency’s calculation of DAS, with the various differential counting rules applied.

In the Northeast fisheries, the regulations are so complicated and seemingly arbitrary, that
we are reluctant to issue an opinion about what fishermen can and can’t do, and generally submit
written questions to agency personnel. The situation as it stands is intolerable and flies in the
face of sound government.

Enforcement Status and Procedure

As a direct result of the Agency’s ineptness coupled with draconian regulatory and
enforcement practices, the subject vessel remained tied to the dock, in limbo, in a sort of virtual
permit sanction for almost threc months. Approximately seven weeks after NMFS denied the
DAS lease, Attorney Juliand of the Office of General Counsel for Law Enforcement advised that
the fisherman could return the vessel to service if he agreed to forfeit the entire catch of the
vessel during the period it fished beyond its DAS allocation, and also that it forfeit the DAS
overage of 9.6 DAS. (This fisherman will have to fund this money from his own pocket, as he
had already paid his crew, as well as all trip expenses, etc). We offered to give up additional
DAS, which was rejected, as NOAA only wants the cash.

In the absence of such an agreement, the fisherman faces fines of up to $140,000 per day
fished, which could exceed $1,600,000, plus potential sanctions of his fishery permit. The
normal fine for a DAS overage for a first time violation is $5,000 to $50,000 and up to a 90 day
permit sanction, per violation (the NOAA Office of General Council has recently changed its
position that a 90 day permit sanction means 90 DAS from a vessel’s allocation). When sending
a notice of violation (NOVA), NOAA attorneys always advise that if a fisherman challenges an
Agency assessment, the Administrative Law Judge may raise the fine to the congressionally
established maximum of $140,000 per violation.”

4 NOAA attomneys claim that fines have remained consistent over the past ten years. This is a surprising

statistic, since the groundfish fleet has declined by over 60%, and the number of days fished has been reduced from
over 200,000 to less than 40,000, and even less when you factor in diffcrential counting. Given the use of VMS, and
that Congress recently authorized data mining of vessel trip reports for violations, this indicated that fines have
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Systematic Problems

The real issue here is NOAA’s unfettered ability to issue fines, the basis of which is non-
discoverable, and under the administrative law system, non-reviewable. Penalty schedules
should be set with public input, and reviewed in open by fact finders limited to assessments for
each type of violation, with transparency in aggravating or mitigating factors. The Agency
should not be able to disingenuously hide its decision making in assessing fines behind the
attorney work product privilege, which has heretofore been the Agency’s practice in these cases.
Further, because of the gravity of these penalties, fact finding should be given to US District
Court Judges, or magistrates, instead of Administrative Law Judges, if the assessments are to
continue to be able to take a man’s livelihood, business or home.” Fact finders should be limited
in the amount they can assess for any type of violation, and should have the ability to reduce or
eliminate fines altogether for a violation, and not be bound at all by Agency determination. Most
importantly, fines should have some relationship to the status of the fishery, and the Agency
should not be able to extort monies from fishermen by holding a potential $140,000 fine over
their heads for any violation.

1 note that fishermen have no confidence in the system. ALIJs generally find for the
Agency - probably exceeding 98% of the time.® As noted in the recent Frontier Fishing Decision
by Judge Woodlock, ALJs do conform facts to a predetermined finding of guilt. In those few
instances where a fisherman prevails before an ALJ, the Agency can appeal to its own
administrator. Fines are set by the Agency attorneys, so the basis of the fine in any particular
case is deemed non-discoverable by the agency, which makes a challenge difficult, and the
fisherman has the burden at hearing of persuading the ALJ that the fine is not appropriate. In
light of the penalty schedule, which is given great deference by the ALIJs, a fisherman such as
this fishrman could expect a fine after hearing of $60,000 to $600,000, although as noted above,
the NOAA Notice of Violation and Assessment would advise him that the fines could be raised
by the ALJ to $140,000 per count, or $1,680,000 for a simple mistake made in good faith.
Working through a system that offers him no protection exposes him to loss of his entire
business, home, etc. Indeed, the process is long and requires extensive legal expense. So-called
“hearings” conducted by USCG ALIJs, regardless of the merits of the Agency’s case, almost

increased mote than five-fold per day fished. I note that we anticipate as many as 60-100 vessels will be charged
with “minor” violations resulting forin the ongoing persecution of the Gloucester Fish Auction, which will threaten
the survival of the inshore fleet, without Congressional involvement.

¥ Hearings before Coast Guard ALJs are inappropriate tribunals for these cases not only because of the gravity of the
fines and penatties the judicial propricty of the USCG ALJ system is currently subject to Congressional review.

¢ In their defense, in most cases the facts of the violation are not usually in dispute. The issuc is more often
the appropriate penalty, which according to the attached NOAA penalty schedule is always crippling, and over
which the ALJs have little authority.
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always result in a decision for the agency. The only recourse a fisherman has after a negative
decision from an ALJ is an appeal to a mandated “Discretionary Review” process that to my
knowledge has NEVER resulted in a reversal of an ALJ opinion in favor of a fisherman (but has
in favor of Agency counsel) and at best results in a second hearing before an ALJ. Only after
considerable expense of bringing his case to an Agency twice, may a fisherman appeal to a US
District Court, though a tribunal independent from the agency may only overturn an agency
decision if it is not based on substantial evidence. The effective result of this system is that a
fisherman is guilty until proven innocent beyond all reasonable doubt of his innocence, and
receives the chance to prosecute such a case before an independent tribunal only after expending
enormous resources at the agency level.

The penalties imposed have no relation to the “harm” caused, nor do they take into
account the actual economics of the fishery. Fines generally exceed a fisherman’s annual
earnings, and often their net worth, even before factoring in that they must be paid in after tax
dollars. In discussing settlement, OGC attorneys often justify fines based on equity in a family
home (most often through long term ownership resulting in asset appreciation), retirement
accounts, etc. When fishermen raise the issues of such needs as their children’s college needs or
financial pressures, they are simply told this is not the Agency’s problem, or to downsize their
housing. Generally, if they agree to withdraw from the fishery, the fines will be dramatically
reduced. In short, the effect of the current enforcement strategy is to force honest fishermen
from the business, over fears, fully justified, that eventually even the most fastidious of
fishermen will unwittingly violate the growing complexity of the regulations, and NMFS will
mercilessly extract years of profit for even the most minor of mistakes. In doing so, NOAA
attorneys confidently state they are doing exactly what Congress has directed them to, which is
make sure that no violation results in a simple cost of doing business. It is clear to me that
NOAA/NMEFS values a pound of fish more than a fishermen’s life. NMFS fines for possession
of a single illegal fish often exceed OSHA fines for regulatory violations resulting in death.
NMEFS is happy to take a fisherman’s livelihood for any mistake, no matter how minor or
understandable in light of the current regulatory quagmire. It is almost as if NMFS attorneys are
working hard to recover fines equal to the disaster relief that our Congressional delegation
worked hard to obtain to support our fishermen, and to make sure that enforcement puts as many
fishermen out of business as the relief monies would otherwise save.

Somewhat uncharacteristic of the American judicial system with its supposed due process
protections; there is less judicial involvement, or common sense, required in NOAA’s taking of a
man’s business assets, home and ability to earn a living, than in a challenge to a parking ticket
issued on federal land.
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Conclusion

In short, this fisherman now faces an all too common problem. He has exceeded his
allocated DAS, and the Agency holds him accountable. This is true, even though they
themselves contributed to his miscalculation of DAS by issuing sailing numbers and not being
able to provide him with accurate DAS usage information. Under the minimum penalty
schedule, he faces a $60,000 fine and up to 1,080 days of permit sanction, for a minor
bookkeeping error. He is now offered the option of forfeiting his catch of $25,000. If he
chooses not to forfeit the catch, the fines will issue in a minimum amount of $60,000
accompanied by a DAS sanction, with a warning that a challenge could increase the fincs to
$1,680,000. The NOVA will most likely offer the option of settling for an amount in excess of
$50,000, together with some type of permit sanction. However much the offer to this fisherman
contradicts basic notions of American justice, in NOAA’s maddening scheme of things the offer
is reasonable. The quasi-judicial system in place offers no prospcct of a reasonable outcome,
and certainly not of a more favorable outcome, and the expense of the congressionally
established “appeal,” which is little more than a sham, far cxceeds any theoretical reduction in a
proposed penalty.

I hope this helps you to understand this fisherman’s, and the entire fishery’s, frustration
with the NOAA law enforcement system. NOAA/NMFS continue to cxhibit its inability to dcal
with the day to day workings of fishermen and the fisheries of the Northeast, and the
enforcement issues are currently forcing more honest, hard working fishermen from the fishery
than the condition of the fisheries themselves. One would think that as regulations became more
complex and less understandable, and fishermen were facing more economic hardship, NOAA
would work to help them-instead NOAA has only increased its enforcement efforts and escalated
its fines. T would be pleascd to meet further with you to diseuss particular cases, or the
systematic problems in general and the need for, and potential solutions to, the ongoing injustices
inflicted by NOAA on our hard working fishermen and their families. Thank you.

Very truly yours,

/s/ Stephen M. Ouellette
Stephen M. Ouellette, Esq.



Note: If additional space is required, please use additional sheets

) Privacy Act Notice
This request for information is authorized by Title 46 U.S.C. 1274(h) and 1279(b) arid 50 C.FR. 255. All
information.received will be used primarily for the evaluation of finanéial conditions of the applicant, and
will not be released for other uses.

Case Number: Vessel Name: Offi¢ial NBR:

IDENTIFICATION DATA

PPLICANT IDENTIFICATION DATA

Name (Last, First, Middle):
Street Address:
City, State, Zip: Social Security Number: ___ - -
Date of Birth (Ma/Dr¥r): Home Phonre Number: { )
SPOUSE IDENTIFICATION DATA
Name (Last, First, Middle):
Street Address:
City, State, Zip: Social Security Number: .« -
Date of Birth (Ma/D{¥r): Home Phooe Number: { )

'nm [ur:gumg affords NOAA e ability to sssags penalties foralleged viclations. With knowledge of the penalties for falscor
ay provided by 18 U.8.C. 1001, $10,000 fine' and/gr five years imprisonment, § declare {or certify, vesify, or
stats) unda-pcmhy 'of perjury that the foregoing is bue and comrect.

Respondent Signature Spamge Signatuwre

Date 20 Date: ___ 20
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Case Number: APPLICANT NAME:

EMPLOYMENT DATA

APPLICANT EMPLOYMENT DATA

Present Occupation: ‘Employment Dates - From: To:

Present Employer:

Supervisor’s Name:

Employer Street Address:

City, State, Zip: Phiorie Number: () -

Other Employment (within past three years): Employment Dates - From; To:

Name of Employer:

Employer Street Address:
City, State, Zip: Phone Number: () -

Attach additional sheets, if necessary.

SPOUSE EMPLOYMENT DATA
Present Occupation: Employment Dates - From: To:
Present Employer:
Supervisor’s Name: -
Employer Street Address:
City, State, Zip: Phone Numiber: () -
Other Eraployment (within past three years): Employment Dates - Fram: Ta:
Name of Emplayer:
Employer Strect Address:
City, State, Zip: Phone Mumber: ( ) ~

Attach additional sheets, if necessary.

‘The foregoing affords NOAA thie ability 1o asdsss penalties for alleged violatios. With knowledge of tie penalties for false or
incomplete statements. 25 provided by 18 U.5.C. 1001, $10.000 fne and/or five years imprisonment, 1 declare (or certify, verify, or
state) under penalty of perjury. that the foregoing is true aud correct.

Respondent Signataxe Spoose Signature

bae _ 20 Dage: .20
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CASE NUMBER: APPLICANT NAME:

APPLICANT SPOUSE
Salary/Wages 3. 3

Bonus/Commissions

Unemployment

Dividends/Interest

Real Estate Income

Lease/Renta] Income (non-real estate)

All Other Incore (itemize ~include

parmerships, social security income,

disability payments, alimony payments

received, and any other sgurces of income)

TOTAL $ 5

ONTHLY EXPENSES

(attach addidonal sheets, if necessary)
Rent/Montgage $ Food 5
Telephone Electic
WateriSewer - Loan tonthly pmts
Car Payment Credit card mopthly pmts
Personal Inisurance
(if paid persooally)

Other monthly expenies,

TOTAL MONTHLY EXPENSES: §

QOther Periodic Obligations:

'Ihzfntegomg affards NOAA the ability to assess penalties for alleged vielations. With knowledge of the penalties for false or
as provided by 18 U.5.C. 1001, $10,000.finic and/or five years imprisonment, I dectare (or certify, verify, or
smk)mderpmltydpeqmymmafmcgnmgummdmt

Respondent Signahrre Spoase Signature

Date: 20 ,Date: n
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CASE NUMBER: APPLICANT NAME:
PERSONAL FINANCIAL STATEMENT (attach ailditiopal sheets, if necessary)

ASSETS: (list market vilue, unless otherwise specified)

Cash on hand: § Cash in cherking and savings acgounts (Schedule A):

Certificates of deposit: Life instrance/cash value:

Accounts and notes Receivabie: Real Estate owned (Schedule C):

Fishing vessels (Schedule E): Automaobiles {(Schedule (5):

Securities (such as stocks, bonds, mutual funds - Schedule DY:

Retiremnent account(s) (othet than those lsted in Schedule D):

Qther assets {w/market value in excess of $1,000 - itemize):

Assets currently held by others:

TQTAL ASSETS: &

Fisking vessels (Schedule E):

Louns (including credit card debt - Schedule F):

Accounts and bills payable (Schedule F):

Mortgages on real estate owned (Schedule C):

Loavs secured by:automobiles (Schedule G):

Accrred interest and taxes:

Other debts (itemize):

TOTAL LIABILITIES: $
NET WORTH (Total Assets— Total Liabilities) : §

CONTINGENT LIABILITIES:
‘As guarantor or eo-maker:

Leases or contrasts:
Legal Claims:

TOTAL LIABILITIES: $

'nwfuregomg affueds NOAA the ability to assése penalties for alleged vialatious. With knawledge of the penalties for falsé or
a5 provided by 181.5.C. 1001, Swomﬂnemdlmﬁveyearsunpmmmem,!decla:e(orcemfy verify, or
stam)zmdnpmsliycfpcguryﬂm:hefnm«emgumemdm

Rispondeut Signature Spouse Signatme
‘Date: .20,
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CASE NUMBER: APPLICANT NAME:
GENERAL TION
1. Are you'a defendant in any suits or legal action? Location/Case #
2. Have you ever declared bankruptcy? Location of filing: date:

3. Sale(s).or transfer (s) of dssets with market value greater than $5,000 within the past five years?

Purchaser’s name: date:

Itemy(s) sold or transferred:

SCHEDULE A: Banking Relations (list st bank accounts; including savings and loans; attach additional
shegts, if necessary)

Name and Address of Bank

Account Number: i Type of Account:

Average Balanee: High Balance in past six moiths:
Name and Address of Bank

Account Number: Type of Account:

Average Balance: High Balance in past six months:
Naroe and Address of Bank

Account Number: Type of Account:

Average Balance: High Balance in past six months:

SCHEDULE B - Accounts and Notes Reeeivable (Attich additional sheets, if necessary)

Due from: Relationship to your
Collateral (higher of cost or market value): Due date/Maturity date:
Mdmhly Payment; Balance due:

Is there documeritation {e.g. note signed)?

Due from: : Relagonship to you:
Collateral (higher of cost or market vajue): Due date/Maturity date:
Monthly Payment: Balance due:

Is there documentation {e.g. note signed)?

The foregoing affotds NOAA the-ability to assess petalties for alleged violations. With knowledge of the penalties for faise.or
incomplete statemants as provided by 18 U.S.C. 1001, $10,000 fine andfor five years impiisommeit, I declare (or caitify, varify, or
state) mnder penalty of perury that the foregoing is true and correct.

Respondent Sijguature Spouse Signature
20

Datz: ,20 Date:
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CASE NUMBER: APPLICANT NAME:

SCHEDULE C - Real Estate Owned (attach additional sheets, if necessary)
Property Description:
Owner Name:

Street Address:

City, State, Zip:
Year Acquired: Crigina) Cost:
Market Value: Tax Assessment:
Original Mortgage Amount: Balance:

Name of Mortgage holder: Loan Account #:
Street Address:

City, State, Zip:

SCHEDULE D — Stocks/Bonds/Mutual Furids Owned —atach schedule of all ities, including IRA and other assets
Name and Type: Year purchased:

In the name of: Number of Shares:
Market vatue per share i Total Market Value:
Name of Steckbroker(s):

Street Address:
City, State, Zip:

Account Numbers:

SCHEDULE E - Fishing Vessels (attach additional sheets, if necessary)

Name: Size: Year Built:
Ownership in the name of: Original Cost:

Market Value: Mortgage Qutstanding: Your % Ownership:
Mih/Qtr Repay: Insured Value:

SCHEDULE F - Loans/Bills Paysble (include SBA and govemirient oatis - Attacki additional sheets if necesséry.)

Name of Company: Original Amount:
Type: Account Number:
Monthly Paymeots: Balance Owed: Maturity date:

ﬁ:foregomglﬁmm NOMthzahihlymassm penalies for slleged vialetions. With knowiedge of the penalfies far false or
a5 provided by 18 U.S.C. 1001, $10,000 fine und/ar five years inprisomment, Tdeclaxe (or certify, verfy, or
state) mdapenally of petjury that the faregoing is true and carrect.

Respondent Sigeanue Spause Signature

Date: 20 Date:
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CASE NUMBER: APPLICANT NAME:

SCHEDULE G ~ Motor Vehicles
Make: Model:: Year:

Cost/Market Value: Amount Gwed: Loan Number:
Name of Lender:

Street Address:

City, State, Zip:

FEDERAL INCOME TAX INFORMATION — {Attach Copies)
1. For what pexiod did you last file an inéome tax return?

2. Where was it filed?

3. Amount of pross income reparted:

Year Total Iicome Taxable Income Tax Paid
20

20

20

* Attach complete copies of your last three federal income tax returns, Tf you do have copies to submit,
complete and sign the enclosed form 4506, “Request for copy of Tax Form.™

T foregoing affurds NOAA thi ahility to-sgsess penatties for alleged violatious. With knowledge of tie penalties for false or
ingomplets statements as pravided by 18 U.8.C. 1001, $10,000 fine andfor five yrars imprisonment, } declare {or certify, vesify, or
state) yauder peaalty of perjury that the foregoing i trie and torrect:

Respeudent Siguaare Spouse Sigoature’
20

Date: .20 Date:.
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BANK CONFIRMATION

{To be campleted by your bank)

1. At theclose of business on , 20 , our records showed the
following balance(s) to the credit of the subject custorner. In the event that we could
readily ascertain whether there were any balances to-the eredit of the customier not
designated in this request, the appropriate information is given below.

Account Number: Account Name:
. Amount; Subject to Withdrawal by Check:
Account Number: Account Name;:
Amount: Subject to Withdrawal by Check:

Account Number: ~ Account Name:
Amount: Subject to Withdrawal by Check:

2. The customer was directly liable to us.in respect to loans, acceptances, €tc., at the
close of business on the above date as follows:

Collatera] Amount: Date of loan: Rate;
Payment: Maturity: Mo/Qtr:

3. The customer was contingently liable as endorser of notes and/for as guarantor at the
close of business on the above date as follows:

Collateral Amount: Date of loan: Rate:
Payment; Maturity: Mo/Qtx:
Current?- Present Balance:

4. Other direct or contingent liabilities (include coliateral):

5. Security agreements under the Uniform Commercial Code or any other agreements
providing for restrietions, not noted above, were as follows (if recerded, indicate date and
office of filing):

Date: By:
(Authorized Signature}
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FINANCIAL VERIFICATION REQUEST AND AUTHORIZATION

Case Number:

To Whom It May Concern:

The United States Department of Contmerce, National Ocearnie and Atmogpheric
Administration, National Marine Fishenes Service is hereby authorized to inquire and
réquest informétion from any person, corporation, or other entity as to olr dccounts and

credit standing with regard to any trafisaction so far as any person shall know.

The National Marine Fisheries Service shall have the right to duplicate this authorization

as required.
Signature Date Signed
Prit Name Title

Sworn to and subscribed before me, the undersigned authority, this day
of 20

Natary Public

Commission Expiration Date
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Stephen

From: unjust enforcement funjustenforcement@gmail.comj
Sent: Wednesday, July 22, 2009 1:55 PM

To: rgaines@gloucestertimes.com

Cc: fishtaw@aol.com

Subject: NOAA GSDA Enforcement

Foliow Up Flag: Follow Up

Flag Status: Flagged

Mr. Gaines,

1 am writing you to convey information and opinion on the controversy surrounding NOAA Enforcement and the case against the
Gloucester Seafood Display Auction (GSDA). I apologize in advance for wishing to remain anonymous, but I work for NMFS here at
the NERQ, so it’s probably in my best interest. I believe NMFS overall does a great job with a difficult mission, and I don’t like
seeing the whole NERO tainted by the actions of a few.

I have close contacts in enforcement, and I think I might have some insights that may interest you. Firstly, what can’t be stressed
enough is that every single “violation” the GSDA is being charged with is self-reported. The GSDA is required to submit weekly
reports of all their purchases, and was (is still) reporting accurately. This is clearly not the action of someone whose intent it is to
violate any law. Even the self-reported overages that enforcement is charging them for are minor, in some cases 1 or 2 fish, things
even a state game warden probably would not write a ticket for.

Enforcement is most likely going to try to pass it off on General Counsel, but remember General Counsel only gets what enforcement
gives them. They are General Counsel for Enforcement, not the other way around. General Counsel did not make the decision to have
20 agents raid the GSDA with a warrant, all for nothing. Remember, every “violation” was self- reported-no warrant necessary
{waste). A grand production like this almost requires a big fine, if only to justify the grand production itself.

So, why would enforcement blow this up into something it is not? I believe the answer lies in personal ambition. In 2006, enforcement
joined us in paybanding or pay for performance. But in enforcement’s world, the more “complex” the case, the grander the production,
or the illusion that something is big and significant, is what gets you a higher payband score. Hence the incentive to make a simple
issue a big “complex case”.

This pay for performance incentive was then accelerated when a couple years ago enforcement began offering GS-13 equivalent
promotions to agents who produced “complex” cases that met certain elements. I know they had to submit examples of this work to
get promoted, and I’m told the two agents who worked the GSDA investigation, Pat Flyun and Mike Henry, actually got promoted
based at least partly, if not primarily, on this case. If you look into it, I suspect you’ll find that the way they proceeded against the
GSDA dovetails nicely with the el of a “complex case” y for promotion. {f you put yourself in their shoes you might
ask “How can we take these simple self-reported technical violations and turn it into something that will benefit us? The answer is to
blow it up, do a big search warrant raid production, charge them with a lot of small minor self reported overages, turn it into
something it is not. I'm no investigator, but how do self reported violations constitute “complex” in their world?

Pve heard that Flynn and Henry are saying they did not even want to work the case, that they never thought it was worth it, but their
management made them do it. I don’t believe this. Look who gained financially. It’s sad to think it comes down to that, but I believe it
did here. People tell me Flynn and Henry, who are responsible for Gloucester, hardly ever went there. If they did, they could have
dealt with any of these reporting issues early, got compliance, and moved on. But again, why do that? Why not let tbe small technical
violations build up over time and then spin something big out of it to their benefit? Besides this, we give enforcement access to all
reported dealer reports of landing as we get them from dealer, so why were the agents responsihle monitoring these landings ail along?
Is that not there job? I wish everyone all the success in the world, and maybe they are good employees, but to get promoted over this
fiasco seems absurd. Their supervisors are ultimately responsibie.

Anyway, there are a lot of good people in NMFS, including enforcement, who do the job honestly, and I just wanted to set the record
straight as I see it.
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