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DEFENDING MARRIAGE

FRIDAY, APRIL 15, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 10:05 a.m., in room
2141, Rayburn House Office Building, the Honorable Trent Franks
(Chairman of the Subcommittee) presiding.

Present: Representatives Franks, Smith, Nadler, Quigley, Con-
yers and Scott.

Staff Present: (Majority) Holt Lackey, Counsel, Sarah Vance,
Clerk; (Minority) Heather Sawyer, Counsel; and Veronica Eligan,
Professional Staff Member.

Mr. FRANKS. Good morning, and welcome to this hearing of the
Constitution Subcommittee. The title of today’s hearing is Defend-
ing Marriage. The reason that we are here is that the Obama ad-
ministration recently announced that it would no longer defend
marriage.

Specifically, on February 23, 2011, the Attorney General sent a
letter to congressional leaders explaining that the President had
concluded that the Defense of Marriage Act’s definition of marriage
as meaning, “only a legal union between one man and one woman
as husband and wife,” violated the Constitution. Accordingly, the
President and Attorney General are no longer defending that law
in court.

For decades, Administrations of both parties have followed a pol-
icy of defending every Federal law for which a reasonable argu-
ment can be made. This policy of defending laws respects Congress’
role as the makers of the law and the courts’ special role in ad-
dressing the constitutionality of Federal laws.

When the President unilaterally declares a duly enacted law un-
constitutional, he cuts Congress and the American people out of the
lawmaking process, and such heavy-handed Presidential actions
undermine the separation of powers and the principle that America
is a constitutional Republic predicated on the rule of law. This is
why legal scholars of both parties agree that Presidents should pre-
sume that statutes are constitutional and give great deference and
consideration to the views of the Congress that enacted the law in
the first place.

As liberal constitutional scholar and then head of the Office of
Legal Counsel, Walter Dellinger advised President Clinton, “A
President should proceed with caution and with respect for the ob-
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ligation that each of the branches shares for the maintenance of
constitutional government.”

President Obama’s edict that the Defense of Marriage Act is un-
constitutional fails to show the caution and respect for Congress
and the courts that Professor Dellinger counseled. Far from cau-
tious and deferential, the President’s decision was a badly oppor-
tunistic attempt to free himself from a political dilemma. The
President and the Administration had a duty to defend the Defense
of Marriage Act, but powerful constituencies of the President did
not want the President to defend it, and, unfortunately, politics
trumped duty.

Now, it is true that past Presidents have declined to defend cer-
tain statutes that they in good faith determined were unconstitu-
tional, but never has a President refused to defend a law of such
public importance on a legal theory so far beyond any court prece-
dent—and so clearly and transparently for political reasons. The
President’s decision to ignore his duty threatens both the structure
of our Republic and the time-tested structure of family itself.

The arguments in favor of the Defense of Marriage Act are rea-
sonable and right, and they have repeatedly prevailed in court:
Children need a mother and father committed to staying together
as a family. With all of its challenges (and they are many) and the
attacks brought against it, traditional marriage has proven to be
the most successful institution in humanity’s history for the propa-
gation and preparation of the next generation. The traditional fam-
ily has proven to be the best Department of Welfare, the best De-
partment of Drug Prevention, the best Department of Education,
the best Department of Crime Prevention, and the best Depart-
ment of Economic Security that there has ever been.

By any accurate measure, traditional marriage gives children the
very best chance of being raised in the most stable and loving fam-
ily environment possible. By any measure, children raised in fami-
lies with a married mother and father on average are healthier and
happier than children raised in less ideal circumstances. For cen-
turies governments have passed and maintained marriage laws to
protect this vital societal interest.

Marriage is more than just an agreement by, between and for
two adults. Marriage is a promise that two adults make to their
fellow human beings to form a family committed to the well-being
of any children that may come from their union. It is an institution
that has formed a primary building block of successful societies and
nations for thousands of years, and to casually discard it places our
children and future generations at risk.

I am encouraged that the House is now intervening to fill the
void left by the Administration’s abdication of its duty to defend
the laws of the land. Marriage deserves to be defended, and today’s
hearing is an important step in that defense. I look forward to
hearing from our witnesses.

[The prepared statement of Mr. Franks follows:]



Mr. Frank’s Opening Statement
Subcommittee on the Constitution
Hearing on: “Defending Marriage”
Friday, April 15,2011 at 10:00 a.m. in Room 2141 Raybum HOB

Good afternoon, and welcome to this hearing of the Constitution
Subcommittee. The title of today’s hearing is “Defending Marriage.” The reason
we are here is that the Obama Administration recently announced that it would no
longer defend marriage.

Specifically, on February 23, 2011, the Attorney General sent a letter to
Congressional leaders explaining that the President had concluded that the Defense
of Marriage Act’s definition of marriage as meaning “only a legal union between
one man and one woman as husband and wife” violated the constitution.
Accordingly, the President and Attorney General are no longer defending that law
in court.

For decades, Administrations of both parties have followed a policy of
defending every federal law for which a reasonable argument can be made. This
policy of defending laws respects Congress’s role as the maker of laws and the
Courts’ special role in addressing the constitutionality of federal laws.

When the President unilaterally declares a duly enacted law unconstitutional,
he cuts Congress and the American people out of the lawmaking process. Such
heavy-handed Presidential action undermines the separation of powers and the
principle that America is a constitutional republic predicated on the rule of Taw.

This is why legal scholars of both parties agree that Presidents should
presume that statutes are constitutional, and give great deference and consideration

to the views of the Congress that enacted the law.



As liberal constitutional scholar and then-head of the Office of Legal
Counsel Walter Dellinger advised President Clinton, “a President should proceed
with caution and with respect for the obligation that each of the branches shares for
the maintenance of constitutional government.”

President Obama’s edict that DOMA is unconstitutional failed to show the
caution and respect for Congress and the courts that Professor Dellinger counseled.

Far from cautious and deferential, the President’s decision was a baldly
opportunistic attempt to free himself from a political dilemma. The Administration
had a duty to defend DOMA, but powerful constituencies of the President did not
want the President to defend it. Politics trumped duty.

It is true that past Presidents have declined to defend certain statutes that
they, in good faith, determined were unconstitutional. But never has a President
refused to defend a law of such public importance, on a legal theory so far beyond
any court precedent, for such transparently political reasons.

The President’s decision to ignore his duty threatens both the structure of
our republic, and the time-tested structure of our families.

The arguments in favor of the Defense of Marriage Act are not just
reasonable. The arguments in favor of the Defense of Marriage Act are reasonable
and right, and they have repeatedly prevailed in court.

Children need a mother and a father, committed to staying together as a
family. With all of its challenges and the attacks being brought against it,
traditional marriage has proven to be the most successful institution in humanity's
history for the propagation and preparation of the next generation.

The traditional family has proven to be the best department of welfare, the
best department of education, the best department of crime prevention, and the best

department of economic security that there has ever been.
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By any accurate measure, traditional marriage gives children the very best
chance of being raised in the most stable, loving, family environment possible.

By any measure, children raised in families with a married mother and father
are, on average, healthier and happier than children raised in less ideal
circumstances.

For centuries, governments have passed and maintained marriage laws to
protect this vital societal interest.

Marriage is more than just an agreement by and for two adults. Marriage is
a promise that two adults make to their fellow human beings to form a family
committed to the wellbeing of any children that may come from their union. It is
an institution that has formed the primary building block of successful societies
and nations for thousands of years, and to casually discard it places our children
and future generations at risk.

T am encouraged that the House is now intervening to fill the void left by the
Administration’s abdication of its duty to defend the laws of the land. Marriage

deserves to be defended. Today’s hearing is an important step in that defense.

(5]

Mr. FRANKS. I now recognize the Ranking Member of the Sub-
committee Mr. Nadler for his opening statement.

Mr. NADLER. Thank you, Mr. Chairman.

Today’s hearing is entitled Defending Marriage. And my col-
leagues in the majority undoubtedly will criticize the Obama ad-
ministration for deciding that section 3 of the 1996 Defense of Mar-
riage Act, or DOMA, is unconstitutional and cannot be defended in
certain court cases.



6

The argument that the Administration has somehow acted inap-
propriately is a red herring, an effort by DOMA supporters to dis-
tract from the real question here, which is whether anyone should
be defending this abhorrent and immoral law. The Administration
has decided that, at least in certain cases, it should not. The Attor-
ney General followed the procedure that Congress established, codi-
fied at 28 U.S.C. Section 530(d), for exactly this situation. And
there are numerous notable examples of prior Administrations
that, having determined that a law is unconstitutional, have either
refused to defend it or affirmatively attacked it in court.

In the 1990 case of Metro Broadcasting v. FCC, for example,
then-Acting Solicitor General John Roberts in the Bush administra-
tion, now Chief Justice of the United States, argued that a statute
providing for minority preferences in broadcast licensing was un-
constitutional. Despite Supreme Court precedent applying a more
permissive standard of review, he argued that strict scrutiny ap-
plied. Senate legal counsel appeared as amicus in the case defend-
ing the law, which was upheld.

Clearly, there were reasonable arguments that could have been
made in defense of the law. Should we now excoriate Chief Justice
Roberts’ efforts as purely political and worthy of punishment? His
view was not vindicated in that case by the Court, but may ulti-
mately have resulted in a shift of the law, which makes it addition-
ally clear that what the President has done here is neither unprec-
edented nor inappropriate.

What we should be exploring in this hearing, and before the
House of Representatives engages in time-consuming and costly
litigation, is how anyone can justify prolonging the life of this
harmful and immoral law. Speaker Boehner has announced his in-
tent to do so. And before the House charges to DOMA’s defense, we
should understand the arguments the Speaker believes support his
cause and why he disagrees with the decision of the President, the
Attorney General, and Federal Judges Joseph Tauro and Stephen
Reinhardt, who have considered the question carefully and with
the benefit of extensive legal and factual briefings.

On April 4, several of us wrote to Speaker Boehner asking for a
briefing regarding his planned defense of section 3 of DOMA. I now
ask the Chair of the Subcommittee and full Committee, the gen-
tleman from Arizona and the gentleman from Texas, to ask the
Speaker to address the Committee and answer questions Members
on both sides of this question may have.

In ruling that section 3 of DOMA cannot survive even rational
basis review, the most permissive review, Judge Tauro pointed out
that in 1996, when this Committee and the Congress considered
DOMA, we did not bother to obtain testimony from historians,
economists, or specialists in family or child welfare who might have
informed our decision regarding the Federal interests at stake and
how DOMA would affect Federal programs. Now, however, the ex-
ecutive branch and the courts have done that job for us. At a min-
imum, we should consider their factual findings carefully before we
insist that this law is worthy of the time and expense of the House
defense.

In ruling that section 3 is unconstitutional, Judge Tauro consid-
ered and rejected the justifications that Congress gave when it
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passed DOMA as well as any post hoc rationalizations given to sup-
port the law. For example, he rejected the argument that section
3 of DOMA is justified by an alleged interest in encouraging re-
sponsible procreation, finding that there is no credible support for
the notion that gay and lesbian parents are not as capable as their
heterosexual counterparts, and that excluding the gay and lesbian
families from the Federal protections of marriage does nothing to
promote the stability of heterosexual parents and marriages.

Equally important for the purposes of DOMA, Judge Tauro found
that this type of interest is properly a State, not a Federal, con-
cern. The Federal Government has historically had no role in set-
ting the rules for marriage or, for that matter, for divorce; and,
therefore, the Federal Government has no equivalent interest in
regulating the underlying criteria for marriage.

My colleagues who have claimed to be staunch defenders of
states’ rights should be alarmed by DOMA’s unprecedented med-
dling in the States’ affairs of marriage. DOMA denies certain le-
gally married couples, legally married under the laws of their
States, denies to them access to Federal laws that factor in marital
status, including Social Security and health care programs, which
secure citizens’ health and well-being. The exclusion of any married
couples from these programs would defy logic. That section 3 carves
out an entire class of married citizens based on sexual orientation
also violates constitutional equal protection guarantees.

Even under rational basis review, the law cannot survive. It cer-
tainly cannot survive more searching review, which the Attorney
General and the President have concluded is the appropriate level
]([))f scrutiny for laws that discriminate against gay men and les-

ians.

Facing lawsuits in a jurisdiction with no statements on the ques-
tion of the appropriate standard of review, Attorney General Hold-
er applied the factors that the Supreme Court has considered when
determining whether heightened review is warranted, and con-
cluded that the criteria had been met. While critics may disagree
with his conclusion, it cannot credibly be argued that either he or
the President have done anything remotely unprecedented and
nothing that warrants or calls for impeachment or reduced funding
for the Department of Justice. Nor can anyone who has looked at
DOMA'’s legislative history credibly claim that this law should
enjoy the same presumption of validity as most acts of Congress.

The Congressional Record makes perfectly clear that DOMA is
intended to express moral disapproval of gay men, lesbians, and
their families. Representative Henry Hyde, then-Chairman of this
Committee, for example, declared that “most people do not approve
of homosexual conduct, and they express their disapprobation
through the law.”

During floor debate, Members repeatedly voiced disapproval of
homosexuality as immoral or depraved, and argued that allowing
gay and lesbian couples to marry would demean and trivialize het-
erosexual marriage and might prove to be the “final below to the
American family.”

This evidence of the intent of the law, being to discriminate
against a specific group of people based on prejudice against them,
or disapproval of that group based on pure animus, is presumptive
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evidence of denial of equal protection and of the need for height-
ened scrutiny. The Administration so concluded, and that conclu-
sion compelled the determination that the law could never survive
heightened scrutiny and, therefore, could not be defended as to its
constitutionality.

In 1996, of course, gay and lesbian couples could not marry any-
where in the world. Now they can marry in five States and the Dis-
trict of Columbia, couples like Jen and Dawn BarbouRoske, who
have been together for more than 20 years. In July they will cele-
brate their second wedding anniversary as a legally married couple
in their home State of Iowa. They are raising two wonderful daugh-
ters, McKinley and Brianna, who are with their parents here
today.

Or Edie Windsor and Thea Spire, who began dating in 1965, got
engaged in 1967, and finally married in 2007. Thea passed away
2 years later after the couple had loved, lived with, and care for
each other for more than four decades, and after, as Edie, who is
a constituent of mine, put it, sharing all the joys and sorrows that
came their way.

Far from demeaning, trivializing, or destroying the institution of
marriage, these couples have embraced this time-honored tradition
and the commitment and serious legal duties of marriage.

Rather than defending DOMA in court, Congress should be work-
ing to repeal it. There is no redeeming moral value to a law whose
sole goal and sole effect is to persecute a group of people for no rea-
son and no benefit to anyone else.

With that, I yield back the balance of my time.

Mr. FRANKS. Thank you, Mr. Nadler.

[The prepared statement of Mr. Nadler follows:]



Opening Statement of Rep. Jerrold Nadler
Hearing on “Defending Marriage”

Constitution Subcommittee, House Judiciary Committee
April 14, 2011, 10 a.m,
Room 2141 of the Rayburn House Office Building

Today's hearing is titled "defending marriage,” and my colleagues in
the Majority undoubtedly will criticize the Obama Administration for
deciding that Section 3 of the 1996 "Defense of Marriage Act" (DOMA) is
unconstitutional and cannot be defended in certain court cases.

The argument that this Administration has somehow acted
inappropriately is a red herring: an effort by DOMA’s supporters to distract
from the real question here, which is whether anyone should be defending
this law.

This Administration has decided that, at least in certain cases, it
should not. The Attorney General followed the procedure that we have
established, codified in 28 USC Section 530D, for exactly this situation and
there are numerous notable examples of prior administrations that, having
determined that a law is unconstitutional, have cither refused to defend it or
affirmatively attacked it in court.

In the 1990 case of Metro Broadcasting v. FCC, for example, then
Acting Solicitor General John Roberts, now Chief Justice of the United
States, argued that a statute providing for minority preferences in broadcast
licensing was unconstitutional. Despite Supreme Court precedent applying a

more permissive standard of review, he argued that strict scrutiny applied.
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Senate Legal Counsel appeared as amicus in the case, defending the law,

which was upheld.

Clearly there were reasonable arguments that could have been made in
defense of the law. Should we excoriate Chief Justice Roberts” efforts as
purely political, and worthy of punishment? His view was not vindicated in
that case, but may ultimately have resulted in a shift in the law, which makes
it additionally clear that what the President has done here is neither
unprecedented nor inappropriate.

What we ought to be exploring in this hearing, and before the House
of Representatives engages in time-consuming and costly litigation, is how
anyone can justify prolonging the life of this harmful law.

Speaker Boehner has announced his intent to do so, and before the
House charges to DOMA’s defense, we should understand what arguments
the Speaker believes support his cause, and why he disagrees with the
decision of the President, Attorney General, and federal judges Joseph L.
Tauro and Stephen Reinhard who have considered the question carefully,
and with the benefit of extensive legal and factual briefings.

On April 4th, several of us wrote Speaker Boehner asking for a
briefing regarding his planned defense of Section 3. I now ask the Chair of
the Subcommittee and full Committee, the Gentlemen from Arizona and
Texas, to ask the Speaker to address the Committee and answer questions
members on both sides of this question have.

In ruling that Section 3 of DOMA cannot survive even rational basis
review, Judge Tauro pointed out that — in 1996 when this Committee and the

Congress considered DOMA — we did not bother to obtain testimony from
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historians, economists, or specialists in family or child welfare who might
have informed our decision regarding the federal interests at stake and how
DOMA would affect federal programs.

Now, however, the executive branch and the courts have done that job
for us. At a minimum, we should consider their findings carefully before we
insist that this law is worthy of the time and expense of a House defense.

In ruling that Section 3 is unconstitutional, Judge Tauro considered —
and rejected — the justifications that Congress gave when it passed DOMA
as well as any post-hoc rationalizations given to support the law. For
example, he rejected the argument that Section 3 of DOMA is justified by an
alleged interest in encouraging responsible procreation, finding that there is
no credible support for the notion that gay and lesbian parents are not as
capable as their heterosexual counterparts and that excluding the gay and
lesbian families from the federal protections of marriage does nothing to
promote stability of heterosexual parents or marriages.

Equally important for the purposes of DOMA, Judge Tauro found that
this type of interest is properly a state — not federal — concern. The federal
government has historically had no role in setting the rules for marriage (or,
for that matter, divorce) and, therefore, the federal government has no
equivalent interest in regulating the underlying criteria for marriage. My
colleagues who claim to be staunch defender’s of states rights should be
alarmed by DOMA’s unprecedented meddling in marriage.

DOMA denies only certain legally married couples access to federal
laws that factor in marital status, including Social Security and healthcare
programs, which secure citizen’s health and well-being. The exclusion of

any married couples from these programs defies logic; that Section 3 carves
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out an entire class of married citizens based on sexual orientation also
violates constitutional equal protection guarantees.

Even under rational basis review, the law cannot survive. It certainly
cannot survive more searching review, which the Attorney General and
President have concluded is the appropriate level of scrutiny for laws that
discriminate against gay men and lesbians.

Facing lawsuits in a jurisdiction with no statements on that question,
Attorney General Holder applied the factors that the Supreme Court has
considered when determining whether heightened review is warranted, and
concluded that the criteria had been met. While critics may disagree with
his conclusion, it cannot credibly be argued that either he, or the President,
have done anything remotely unprecedented and nothing that warrants calls
for impeachment or reduced funding for the Department of Justice.

Nor can anyone who has looked at DOMA’s legislative history
credibly claim that this law should enjoy the same presumption of validity as
most Acts of Congress. The congressional record makes perfectly clear that
DOMA is intended to express moral disapproval of gay men, lesbians, and
their families. Representative Henry Hyde, then-Chairman of this
Committee, declared that “most people do not approve of homosexual
conduct . . . and they express their disapprobation through the law.” During
floor debate, members repeatedly voiced disapproval of homosexuality as
“immoral” or “depraved” and argued that allowing gay and lesbian couples
to marry would demean and trivialize heterosexual marriage and might
prove to the “the final blow to the American family.”

This evidence of the intent of the law being to discriminate against a

specific group of people based on prejudice against, or disapproval of that
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group, is presumptive evidence of denial of equal protection and of the need
for heightened scrutiny. The Administration so concluded, and that
conclusion compelled a determination that the law could never survive
heightened scrutiny, and, therefore, could not be defended as to its
constitutionality.

In 1996, gay and lesbian couples could not marry anywhere in the
world. Now, they can marry in five states and the District of Columbia.
Couples like Jen and Dawn BarbouRoske [Barb-A-Ross-Key] who have
been together for more than twenty years. In July they will celebrate their
second wedding anniversary as a legally married couple in their home state
of lowa. They are raising two wonderful daughters, McKinley and Breanna,
who are with their parents here today.

Or Edie Windsor and Thea Spyer, who began dating in 1965, got
engaged in 1967, and finally married in 2007. Thea passed away two years
later, after the couple had loved, lived with, and cared for each other for
more than 4 decades and after — as Edie, who is a constituent of mine, puts it
— “sharing all the joys and sorrows that came their way.”

Far from demeaning, trivializing, or destroying the institution of
marriage, these couples have embraced this time-honored tradition and the
commitment and serious legal duties of marriage. Rather than defending
DOMA in court, Congress should be working to repeal it.

With that, T yield back the balance of my time.

Page 50of 5

Mr. FRANKS. Now I would yield to the distinguished former
Chairman Mr. Conyers for 5 minutes for an opening statement.

Mr. CoNYERS. Thank you, Chairman Franks. I ask unanimous
consent to put my statement into the record.
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Mr. FRaANKS. Without objection.
[The prepared statement of Mr. Conyers follows:]

Statement of the Honorable John Conyers, Jr.
for hearing on “Defending Marriage” before the
Subcommittee on Constitution, House Judiciary Committee

Friday, April 15,2011, at 10:00 a.m.
2141 Rayburn House Office Building

Today the Subcommittee considers the Obama Administration's
determination that Section 3 of the "Defense of Marriage Act" (DOMA) is
unconstitutional and cannot be defended in certain court cases.

Some of my colleagues in the Majority have called for defunding of the
Justice Department because of this decision. Yet they did not invite the
Administration to participate here today, apparently deciding that it might be better
to condemn them in absentia.

It is particularly ironic that my colleagues are protesting so loudly
now when they said not a word when President George W. Bush declared laws
unconstitutional and claimed the right — in no fewer than 750 signing statements —
to refuse to enforce portions of law he might later deem objectionable without
further notice to Congress.

Those statements, we later learned, were invoked by the prior
Administration to bypass the Congressional ban on torture in the McCain
Amendment, and oversight provisions in the Patriot Act, among others.

Certainly those who did not object to the secretive overruling by the
executive branch of Acts of Congress should hardly have standing to complain
when President Obama invokes the very procedure created by Congress to notify
us of his determination that a law is unconstitutional, and that — while he will
continue to enforce that law — the Justice Department will no longer defend it in
certain court cases.

There also are notable examples from prior administrations where, like here,
a determination has been made that a law is unconstitutional and cannot be
defended in court. Indeed, our sitting Chief Justice John Roberts, in the 1990 case
of Metro Broadcasting v. IFCC, argued that a statute granting minority preferences

Page 1 of 4
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in broadcasting licenses was unconstitutional, arguing for strict scrutiny even
though the Court previously had applied a more permissive standard.

President George H.W. Bush’s Administration refused to defend “must
carry” provisions in the Cable Television Act in a case brought by Turner
Broadcasting against the Federal Communications Commission. That litigation
was still pending when his predecessor took office and the Clinton Administration
reconsidered President Bush’s position, decided the law was constitutional, and
successfully defended it in court.

Given that there were reasonable arguments available in defense of the law’s
constitutionality in both of these cases, should we now condemn the first Bush
Administration and Chief Justice John Roberts for playing politics with the law?

Notably, their determinations were not vindicated by the courts in these
cases. What possible justification might we have, then, to punish this
Administration for determining its position on the law, whether or not that view
ultimately prevails in the courts at this time?

Attorney General Holder has notified the Congress and the courts, invoking
the procedure that Congress has established and is now codified at 28 U.S.C. §
530D. While no Administration should cavalierly disregard the laws that we enact,
that is not what is happening here. Contrary to the claims of its critics, the
Administration is still enforcing this law and even has indicated that it will
continue to defend the law where a court determines rational basis review applies.

On this front, T disagree with the Administration. Now that the President has
determined that the law unconstitutional, his Justice Department should defend that
position to the courts, and work vigorously to ensure DOMA’s defeat.

The President has long called for the repeal of DOMA, making clear he
disagrees with the law as a matter of policy. He has now also concluded that
Section 3 of the law, which defined marriage for purposes of all federal laws as
“between one man and woman as husband and wife” also cannot stand as a matter
of law. Section 3 is not about who has the right to marry; the states decide that.
Section 3 is about how couples who already are married under state law will be

treated under federal law.
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By virtue of Section 3, gay and lesbian couples already married under state
law are denied recognition as a family under no fewer than 1,138 federal laws that
take marital status into account. Among those laws are Social Security, which
provides survivor benefits, and into which every working American — including
lesbian and gay couples — must pay. What is the possible federal interest in
denying gay and lesbian citizens, who are already married under state law, the
security that spousal survival benefits might bring?

In considering the claims of gay and lesbian couples in Gill v. OPM, where
the Justice Department has been defending DOMA, federal District Court Judge
Joseph L. Tauro concluded that no such interest exists:

“This court is soundly convinced . . . that the government’s proferred
rationales, past and current, are without footing in the realities of the
subject addressed by [DOMA]. And when the proferred rationales for
a law are clearly and manifestly implausible, a reviewing court may
infer that animus is the only explicable basis. [Because] animus alone
cannot constitute a legitimate government interest, this court finds that
DOMA lack a rational basis to support it.”

Judge Reinhard of the Ninth Circuit Court of Appeals also found that
Section 3 cannot survive even rational basis review. In reaching this conclusion in
a case brought by a federal public defender seeking to add his same-sex spouse to
his health insurance policy (/n re Matter of Brad Levenson), Judge Reinhard took
the position that it was likely that “some form of heightened scrutiny applies.”
Because the law could not even survive rational basis review, he determined that it
was not necessary to reach that question.

That question was recently put squarely before the Attorney General and
President in two new cases challenging Section 3 of DOMA filed in the Second
Circuit Court of Appeals, a jurisdiction with no statement on the standard of review

for laws, like DOMA, that discriminate based on sexual orientation.

In consultation with his Attorney General, the President decided that laws

that single out gay men and lesbians for particular harm should not be presumed
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valid and, instead, require more searching review. This conclusion should come as
no surprise given the history of discrimination against gay men and lesbians,
including laws that have branded them criminals and barred them from serving in
our military, and the fact that one’s sexual orientation bears no relation to the
ability to participate or contribute to society.

It also is unsurprising given the record of animus that generally accompanies
laws that target gay men and lesbians, including the congressional record for
DOMA.

As the Supreme Court declared in Romer v. Evans, the bare desire to harm or
to express moral disapproval of a particular group is not a legitimate justification
for a law, even under rational basis review. I was here for our debate over DOMA,
which T argued and voted against. That debate was ugly and often descended into
the kind of animus that alone makes the case against DOMA.

With that, I yield back the balance of my time.

Page 4 of 4

Mr. CoNYERS. Thank you, sir.

The thing that bothers me at this hearing of the Subcommittee
is that the Department of Justice is not present, and I am informed
that they were not invited. And could I ask the Chairman why that
is? We have one of the leaders in the country, Ms. Gallagher, who
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has raised hundreds of thousands of dollars against judges who
have opposed her position, as the lead witness, but there is nobody
here from the Department of Justice. And I would yield to my
friend.

Mr. FRANKS. Mr. Conyers, I understand that there is going to be
an oversight hearing in May where the Department of Justice
would be invited to come.

Mr. CoNYERS. Well, then why are we starting—if the Depart-
ment of Justice is coming, what are we doing here with this won-
derful panel of friendly people, of course? But why do we start off
with the chairmen of organizations that are—and she has written
books against this position. We have another hostile witness to
this. And you tell me that next month we will be getting the De-
partment of Justice to find out where they stand.

Mr. FRANKS. Mr. Conyers, I would just suggest to you that the
makeup of the witnesses here is no different than most other hear-
ings like this. You have people on both sides of the issue that are
known for their advocacy or dissent on a particular issue. We have
the same makeup of the witnesses. Professor Ball will be a witness
for your perspective. And let me just say to you we have tried to
make it essentially the same as we have always done.

Mr. NADLER. Would the gentleman yield?

Mr. FRANKS. I would like to go ahead and ask you to finish your
opening statement.

Mr. NADLER. Would the gentleman yield?

Mr. CONYERS. Yes.

Mr. NADLER. Thank you.

I would just point out that normally if the subject of a hearing
is criticism of a decision of Department, you would invite the De-
partment to be criticized and to answer for their position.

I yield back. I thank the gentleman for yielding.

Mr. CoNYERS. I have got a statement to make, but it follows
along very closely with Ranking Member Nadler’s. But I am not
pleased that we will finally, sometime in the future, hear from the
Department of Justice that is being roundly criticized by you.

And I happen to be aware of some of your remarks earlier,
Chairman Franks, about what ought to happen, and I think there
is a political tone in this hearing that I want to try to diminish as
much as possible as we begin this. And I want you to know that
this follows much of the rhetoric that has come out of the Congress
and in the public on this for many years, this antiactivity.

The first witness is probably the lead person in the country on
this subject, and is certainly entitled to her opinions, and I can’t
wait to hear them. But the fact of the matter is that this is not
the regular order, and I did not approve of the way that we are
starting off this subject. And I happen to know of some of the per-
sonal animosity that exists in the Congress on this subject, and so
it is not like we come here pretending that it doesn’t exist. It does.

And so it is with that concern—and I am glad that you allowed
me to make it, Chairman Franks—that I raise these questions of
procedure. And I yield to the gentleman from Illinois Mr. Quigley.

Mr. QUIGLEY. Mr. Chairman, could I have 1 minute, please? 1
know he yielded. I am not sure he has any time.
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Mr. FRANKS. We have our Chairman here, and I would yield to
him here. And I would just briefly suggest to the former Chairman
that there is no animosity in my heart toward anybody here what-
soever. I can’t speak for others. But my concern is just as I stated
in my opening statement.

And I will now recognize the distinguished Chairman of the full
Committee Mr. Smith.

Mr. SmiTH. Thank you, Mr. Chairman.

Today’s hearing concerns two issues critical to the future of our
country. The first is the importance of protecting the institution of
marriage.

For thousands of years, the union of a man and a woman has
formed the cement of civilizations and provided the stability to soci-
eties in all parts of the world. It is time tested. Until the last dec-
ade, no society had ever made same-sex relationships equivalent to
a marriage between a man and a woman. This is because marriage
is the means by which societies encourage mothers and fathers to
form stable families to raise children. But the trend over the past
half century has been to neglect children’s interests in stable fami-
lies and think of marriage’s only purpose as making adults happy.
The movement for same-sex marriage is a part of this trend.

If we tamper with the definition of marriage, harmful unintended
consequences could follow. The ability of religious institutions to
define marriage for themselves and promote their sincerely held be-
liefs could be threatened. The role of marriage in society is too im-
portant to dilute the long-standing and widely accepting standard
that it is a union between a man and a woman. We cannot know
all of the consequences that might follow from such a radical exper-
iment, but we do know that government cannot change the defini-
tion of marriage without changing its meaning.

The second issue raised by this hearing is also important: Who
in our system of government has the power to decide fundamental
questions like what marriage means; unelected judges, or the peo-
ple?

The American people’s preference for a traditional definition of
marriage as one man and one woman cannot be seriously ques-
tioned. Forty-five States limit marriage to one man and one
woman. Thirty States have amended their State constitutions in
recent years to include the traditional definition of marriage in
their fundamental law. In several States in which judges tried to
impose gay marriage, the people have reasserted the traditional
view of marriage. Hawaiian and Californian voters amended their
constitutions to overrule activist decisions by their State supreme
courts. Iowans opposed their supreme court’s judicial activist cre-
ation of gay marriage by voting out every incumbent justice on the
ballot in the 2010 elections.

The will of the American people is clear: They want their govern-
ment to defend the traditional institution of marriage, and judges
should respect the will of the people. No one can seriously believe
that the Constitution’s authors intended to create a right to same-
sex marriage.

Unfortunately, the President appears to want courts rather than
the democratic process to define marriage in America. By refusing
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to defend the Defense of Marriage Act against legal challenges, the
Administration has invited courts to overrule that popular law.

The President recognized the political reality that most American
people disagree with him and claimed to support traditional mar-
riage during his run for the White House. The Administration has
still not directly advocated gay marriage. Instead, the Administra-
tion devised an indirect strategy to advance gay marriage without
political accountability. By trying to lose in court, the Administra-
tion invited courts to do the controversial work of imposing gay
marriage for them.

The Administration tried to lose in court first by refusing to
argue that traditional marriage fosters responsible procreation, an
argument for traditional marriage that has prevailed in court. The
Administration’s efforts to lose in court reached their peak with the
February 23, 2011, announcement that the Administration would
no longer defend DOMA.

The policy of defending Federal laws, which Attorney General
Holder promised to follow at his confirmation hearing, protects our
constitutional system. By abandoning this policy.

The Administration has reversed the normal roles of the three
branches of government. It has shirked the executive branch’s re-
sponsibility to enforce the law, undermined Congress’ role in mak-
ing law, and invited courts to make policies that should be made
by the elected branches of government.

Thank you, Mr. Chairman, for holding this hearing, and I will
yield back the balance of my time.

Mr. FRANKS. Well, thank you, Mr. Smith.

[The prepared statement of Mr. Smith follows:]
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Mr. Smith’s Opening Statement
Subcommittee on the Constitution
Hearing on: “Defending Marriage™
Friday, April 15,2011 at 10:00 a.m. in Room 2141 Rayburn HOB

Today’s hearing concerns two issues critical to the future of our Republic.

The first is the importance of protecting the institution of marriage. For
thousands of years, the union of a man and a woman has formed the cement of
civilizations and provided stability to societies in all parts of the world. It is time-
tested. Until the last decade, no society had ever made same-sex relationships
equivalent to a marriage between a man and a woman.

This is because marriage is the means by which societies encourage mothers
and fathers to form stable families to raise children.

But the trend over the past half-century has been to neglect children’s
interest in stable families and think of marriage’s only purpose as making adults
happy. The movement for same-sex marriage is a part of this trend.

If we tamper with the definition of marriage, harmful unintended
consequences could follow. The ability of religious institutions to define marriage
for themselves and promote their sincerely held beliefs could be threatened.

The role of marriage in society is too important to dilute the long-standing
and widely-accepted standard that it is a union between a man and a woman. We
cannot know all of the consequences that might follow from such a radical
experiment. But we do know that government cannot change the definition of
marriage without changing its meaning.

The second issue raised by this hearing is also important. Who, in our
system of government, has the power to decide fundamental questions like what
marriage means: Unelected judges or the people?

1
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The American people’s preference for a traditional definition of marriage as
one man and one woman cannot be seriously questioned.

Forty-five states limit marriage to one man and one woman. Thirty states
have amended their state constitutions in recent years to include the traditional
definition of marriage in their fundamental law.

In several states in which judges tried to impose gay marriage, the people
have reasserted the traditional view of marriage. Hawaiian and Californian voters
amended their constitutions to overrule activist decisions by their state supreme
courts. Towans opposed their supreme court’s judicial activist creation of gay
marriage by voting out every incumbent justice on the ballot in the 2010 elections.

The will of the American people is clear. They want their government to
defend the traditional institution of marriage. And judges should respect the will of
the people. No one can seriously believe that the Constitution’s authors intended
to create a right to same-sex marriage.

Unfortunately, the President appears to want courts, rather than the
democratic process, to define marriage in America. By refusing to defend the
Defense of Marriage Act against legal challenges, the Administration has invited
courts to overturn that popular law.

The President recognized the political reality that most American people
disagree with him and claimed to support traditional marriage during his run for
the White House. The Administration has still not directly advocated gay
marriage.

Instead, the Administration devised an indirect strategy to advance gay
marriage without political accountability. By trying to lose in court, the
Administration invited courts to do the controversial work of imposing gay

marriage for them.
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The Administration tried to lose in court first by refusing to argue that
traditional marriage fosters responsible procreation, an argument for traditional
marriage that has prevailed in court.

The Administration’s efforts to lose in court reached their peak with the
February 23, 2011, announcement that the Administration would no longer defend
DOMA.

The policy of defending federal laws, which Attorney General Holder
promised to follow at his confirmation hearing, protects our constitutional system.

By abandoning this policy, the Administration has reversed the normal roles
of the three branches of government. It has shirked the Executive branch’s
responsibility to enforce the law, undermined Congress’s role in making law, and
invited courts to make policies that should be made by the elected branches of
government.

1 am pleased that we are holding this public hearing to debate these issues
openly in the halls of Congress. That is the way that decisions in a democracy

should be made.

Mr. FRANKS. We have a very distinguished panel of witnesses
today, and each of the witnesses’ written statements will be en-
tered into the record in its entirety. And I ask each witness to sum-
marize his or her testimony in 5 minutes or less. To help you stay
within that time, there is a light on your table. When the light
switches from green to yellow, you will have approximately 1
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minute to conclude your testimony. When the light turns red, it
signals that the witness’ 5 minutes have expired.

Our first witness is Ms. Maggie Gallagher. Ms. Gallagher is
chairman and cofounder of the National Organization for Marriage,
which the Washington Post described as the preeminent national
organization fighting to protect marriage as the union of a husband
and wife. A veteran of public debates over family fragmentation
and the importance of marriage for child well-being, she is a na-
tionally syndicated columnist and the author of three books on
marriage, including most recently The Case for Marriage: Why
Married People Are Happier, Healthier, and Better Off Financially,
which she coauthored with University of Chicago professor Linda
Waite. Her book, Debating Same-Sex Marriage, coauthored with
Professor John Corvino, is forthcoming from Oxford University
Press.

Our second witness is Mr. Carlos Ball, professor of law, and
Judge Frederick Lacey Scholar at Rutgers Law School. Professor
Ball studies, writes, and teaches in the field of sexual orientation
a}rlldlthe law, and he is the author of several books on sexuality and
the law.

Our third witness is Mr. Edward Whelan. Mr. Whelan is presi-
dent of the Ethics and Public Policy Center, and the director of
EPPC’s program on The Constitution, the Courts, and the Culture.
Mr. Whelan served as Principal Deputy Assistant Attorney General
in the Office of Legal Counsel in the George W. Bush administra-
tion. Previous to his stint at OLC, Mr. Whelan served as a law
clerk to Justice Antonin Scalia and as a senior staffer to the Senate
Judiciary Committee.

It is the custom of this Committee to swear in the witnesses. So
if you will stand and raise your right hand.

[Witnesses sworn.]

Chairman FRANKS. I now recognize our first witness Ms. Galla-
gher. Ms. Gallagher, you are recognized for 5 minutes.

TESTIMONY OF MAGGIE GALLAGHER, CHAIRMAN OF THE
BOARD, NATIONAL ORGANIZATION FOR MARRIAGE

Ms. GALLAGHER. Thank you very much, Chairman Franks, for
holding this hearing and for inviting me to participate in it.

I also thank you particularly, Representative Conyers, for your
remarks on the importance of tone, because I do thinks it is ex-
tremely important that we demonstrate respect to each other in the
middle of this issue, which can be passionate on both sides.

I am going to let Mr. Whelan explain the history of the Depart-
ment of Justice’s failure to defend DOMA, and I would like to do
two big things today very briefly: One, explain the value of pro-
tecting marriage as the union of one man and one woman, which
is, of course, not only the Federal policy under the Defense of Mar-
riage Act, but is also the law and the policy of 45 States. And, sec-
ondly, I want to address briefly some Federalist concerns that have
been raised by Congressman Nadler, among some others.

Marriage is the union of a husband and wife for a reason. These
are the only unions that can create new lives and connect those
children in love to their mother and father. This is not necessarily
the reason why individuals marry. This is the great reason, the
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public reason, why government gets involved in the marriage busi-
ness in the first place, because, let us face it, the idea of a govern-
ment license to be in a romantic relationship is a somewhat odd
idea. What makes sense of it in our Anglo-American tradition is
the recognition that there is something special about unions of hus-
bands and wives, and that there is a unique public interest in-
volved in bringing together male and female to make and raise the
next generation.

How does marriage protect children? I think it is important to
note that it is not the case that there is a package of legal benefits
that protect children and improve their well-being. From what we
know from the social science evidence, marriage protects children
to the extent that it increases the likelihood they are born to and
raised by their own mother and father in a low-conflict, enduring
relationship. We know this because, frankly, children do not do bet-
ter when their parents—under remarried parents than they do
with solo mothers on average, which means that it is not simply
a set of legal benefits that we can transform. It is the extent and
way to which marriage as a legal and public institution helps to
protect this particular kind of family that it helps to protect chil-
dren or fails to protect children.

This deep orientation of marriage to what we now call respon-
sible procreation is not only the consensus of most of human his-
tory. Marriage is a virtually universal human social institution. It
changes in a lot of ways, but virtually every known human society
has recognized that there is a unique need and a special interest
in bringing together men and women as husbands and wives to
make and raise the next generation. It is also deeply embedded in
U.S. law.

You know, we can go back to where the Supreme Court said in
1888 that marriage is the foundation of the family and of society,
without which there would be neither civilization nor progress,
right up through one of the four rationales for the Defense of Mar-
riage Act, which President Obama’s Department of Justice specifi-
cally rejected, exercising in effect the kind of line-item veto over
the law retrospectively. But Congress, in passing DOMA, said that
civil society has an interest in maintaining and protecting the insti-
tution of heterosexual marriage because it has a deep and abiding
interest in encouraging responsible procreation and child-rearing.

If we accept, as DOMA explicitly does, that this is a core public
purpose of marriage, then treating same-sex unions as marriage
makes little sense. If, in fact, marriage as a public and legal insti-
tution, as the majority of courts have recognized, is oriented toward
protecting children by increasing the likelihood they have a mother
and father, then same-sex couples do not fit. And conversely, if
same-sex couples fit the public definition of marriage, then mar-
riage is really no longer about responsible procreation in the sense
same-sex marriage cuts marriage off as a public idea from these
deep roots in the natural family, and over time will reeducate the
next generation that these ancient and honorable ideals underlying
marriage no longer apply. Both gay marriage advocates and oppo-
nents have recognized that same-sex marriage will change the pub-
lic meaning of marriage.
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I would like to add, what about other families? Marriage has
never been the only root to a family in our culture, and I believe
we have an obligation to help children in all families, regardless of
family forms. But we cannot help children by ripping up the road-
map laid down by history, common sense, and the collective wis-
dom of human experience by redefining marriage.

I believe that gay marriage will not only—same-sex marriage will
not only redefine marriage as an institution, it will redefine the re-
lationship between traditional-faith communities and the American
tradition as well. The heart of the idea driving same-sex marriage
is that there is no difference between same-sex and opposite-sex
unions. And if you see a difference, there is something wrong with
you. You are somehow akin to a bigot opposed to interracial mar-
riage. That idea, if it is embraced by law, particularly through the
courts, will have consequences for religious liberty that are pro-
found.

How do we treat bigots who are opposed to interracial marriage
in this country? Well, we don’t—I am sorry, I am out of time.

Mr. FRANKS. Actually, Ms. Gallagher, the light malfunctioned
there. It went from green to red. It wasn’t supposed to do that. But
if you will just conclude your remarks.

Ms. GALLAGHER. I will briefly wrap up.

If you follow that analogy, you will see the profound con-
sequences.

The Federal Government frequently defines marriage, parent,
family, and domestic relations differently than some States. Fed-
eralism works both ways. And if we were to say there was a prob-
lem with the Federal definition of marriage as one man and one
woman on Federalist grounds, we would also have to accept that
four judges in Massachusetts could force the Federal Government
to acknowledge polygamist marriage as well.

Thank you very much.

Mr. FrANKS. Thank you, Ms. Gallagher. And I am sorry about
the malfunction of the clock there.

[The prepared statement of Ms. Gallagher follows:]
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Why DOMA’s Definition of Marriage Is Good Policy and Should Be Defended

The Defense of Marriage Act, passed in 1996 by overwhelming bi-partisan majorities, does two
things: it defines marriage for purposes of federal law as the union of one man and one woman,
and it clarifies that states do not have to recognize same-sex marriages or polygamous marriages
performed in other states or countries.

My purpose today is to defend the first idea: federalism works both ways: states have a right to
regulate marriage for the purpose of state law; and the federal government has the right and
responsibility—frequently exercised in U.S. history—to define what it means by marriage for the
purpose of federal law.

Why Marriage is the Union of One Man and One Woman

Marriage is the union of husband and wife for a reason: these are the only unions that create new
life and connect those children in love to their mother and father. This is not necessarily the reason
why an individual person marries.

Individuals marry for a hundred private and personal reasons, for good reasons and less good
reasons. The public purpose of marriage is the reason why society creates laws around marriage.
Here the great public purpose of marriage has always been “responsible procreation” —rooted in
the need to protect children by uniting them with the man and woman who made them.

Let’s face it: a government license for romantic unions is a strange idea. Adults’ intimate
relationships, in our legal tradition, are typically nobody else’s business. The more intimate and
personal an adult relationship is the less likely the law is to be involved. I’'m an aunt, I'm a best
friend, I'm a mentor, I'm a godmother. In all these personal relationships the government is not
involved.

Why is the government involved in marriage?
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The answer in our society, and in virtually every known human society, is that the society
recognizes there is an urgent need to bring together men and women to make and raise the next
generation together. Marriage is a private desire that serves an urgent public good.

How does marriage protect children?

Marriage protects children by increasing the likelihood that children will be born to and raised by
their mother and father in one family—and by decreasing the likelihood that the adults will create
fatherless children in multiple households.

Note there is not some slew of magic special legal benefits that protect children that can be
transferred to other family forms. We know this from the social science evidence showing that
children do no better, on average, in remarried families than they do living with single mothers.*
Marriage protects children to the extent that it helps increase the likelihood that children will be
raised by their mother and father.

This is not merely my personal and private view; it is the overwhelming consensus of human
history and U.S. law.

Marriage is a virtually universal human institution. Every human society has to grapple with three
persistent facts about human beings everywhere: sex makes babies, societies need babies, babies
deserve a father as well as a mother.

Marriage as a shared legal and social institution attempt to shape the erotic passions of the young,
to communicate the importance of regulating sexual passion so that children are not born into
fragmented families, and also to signal to those attracted to the opposite sex the time and place
when uniting sexual desire and the desire for children is a positive good. Professors Margo Wilson
and Martin Daly write:

Marriage is a universal social institution, albeit with myriad variations in social and

cultural details. A review of the cross-cultural diversity in marital arrangements

reveals certain common themes: some degree of mutual obligation between

husband and wife, a right of sexual access {often but not necessarily exclusive), an

expectation that the relationships will persist (although not necessarily for a

lifetime), some cooperative investment in offspring, and some sort of recognition of

the status of the couple’s children. The marital alliance is fundamentally a

reproductive alliance.”

! see Sara McLanahan & Gary Sandefur, Growing Up With a Single Parent: What Hurts, What Helps {Harvard U. Press 1594}
(“In general, compared with children living with both their parents, young people from disrupted families are more likely to
drop out of high school, and young women from one-parent families are more likely to become teen mothers, irrespective
of the conditions under which they began to live with single mothers and irrespective of whether their mothers remarry or
experience subsequent disruptions.”). For a general review of the social science and legal history outlined here, see Maggie
Gallagher, “(How) Will Gay Marriage Weaken Marriage as a Social Institution,” 2 University of St. Thomas Law Review 33
(2004).
: Margo Wilson & Martin Daly, “Marital Cooperation and Conflict,” in Evolutionary Psychology, Public Policy and Personal
Decisions 197, 203 {Charles Crawford & Catherine Salmon eds., Lawrence Erlbaum Assoc., 2004).

2
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Another academic treatment notes: “The unique trait of what is commonly called marriage is social
recognition and approval . . . of a couple’s engaging in sexual intercourse and bearing and rearing
offspring.”* As far back as 30 A.D., Musonious Rufus said:

The husband and wife . .. should come together for the purpose of making a life in

common and of procreating children, and furthermore of regarding all things in

common between them, and nothing peculiar or private to one or the other, not

even their own bodies. The birth of a human being which results from such a union is

to be sure something marvelous, but it is not yet enough for the relation of husband

and wife, inasmuch as quite apart from marriage it could result from any other

sexual union, just as in the case of animals.*

This deep orientation of marriage to what we now call “responsible procreation” is also the
consensus deeply embedded in U.S. law. The U.S. Supreme Court said in 1888:“[Marriage] is the
foundation of the family and of society, without which there would be neither civilization nor
progress.”® In 1942, the Court said: “Marriage and procreation are fundamental to the very
existence and survival of the race.”® The Court quoted this latter statement and cited the former in
its landmark case striking down antimiscegenation laws.”

This is the rationale for the national definition of marriage proposed by Congress in passing DOMA:
“civil society has an interest in maintaining and protecting the institution of heterosexual marriage
because it has a deep and abiding interest in encouraging responsible procreation and child-

. »8
rearing.

If we accept, as DOMA explicitly does, that this is a core purpose of marriage, then treating same-
sex unions as marriages makes little sense. If marriage as a public and legal institution is oriented
towards protecting children by increasing the likelihood they are born to and raised by the man
and the woman whose union made them, then same-sex couples do not fit. If same-sex couples
“fit” the public definition of marriage, then marriage is no longer about responsible procreation.

Same-sex marriage cuts marriage as a public idea off from these deep roots in the natural family.
Over time the law will re-educate the next generation that these ancient and honorable ideals
underlying marriage no longer apply. Gay marriage, as Judge Walker ruled in wrongly striking down
Prop 8, is based on the idea that neither biology nor gender matters to children. Same-sex
marriage repudiates the public’s interest in trying to see that children are, to the extent possible,
raised by the man and woman whose bodies made them in a loving single family.

Both gay marriage advocates and opponents have recognized that gay marriage has this radically
transformative change in the public meaning of marriage. For example, same-sex marriage
proponent E.J. Graff explained: “If same-sex marriage becomes legal, that venerable institution will

K Kingsley Davis (ed.), Contemporary Marriage: Comparative Perspectives on a Changing Institution 5 (New York: Russell
Sage Foundation, 1985).

* Muscnius Rufus, Fragment 13A, “What Is the Chief End of Marriage?” translated in Musonius Rufus: The Roman Socrates
89 (Cora E. Lutz ed. & trans., 1947).

® Maynard v. Hill, 125 U.S. 190, 211 (1888).

© Skinner v. Oklahoma, 316 U.S. 535, 541 (1942).

7 Loving v. Virginia, 388 U. S. 1, 12 (1967).

® House Report, No. 104-664.
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ever after stand for sexual choice, for cutting the link between sex and diapers.” Same-sex
marriage, she argues, “does more than just fit; it announces that marriage has changed shape.”’
Ladelle McWhorter acknowledged: “[Heterosexuals] are right, for example, that if same-sex
couples get legally married, the institution of marriage will change, and since marriage is one of the
institutions that support heterosexuality and heterosexual identities, heterosexuality and
heterosexuals will change as well.”™

What about other families? Marriage has never been the only pathway to a family. People have
always lived in different situations, and we have {l believe) an obligation to help children in every
family form. But we cannot do so by confusing the public purposes of marriage with other kinds of
relationships. We should not rip up the road map laid down by history, by common sense, and by
the collective wisdom of human experience by redefining marriage.

Gay Marriage Will Have Consequences

The great animating idea behind same-sex marriage is this: there are no relevant differences
between same-sex and opposite sex unions, and if you see a difference there’s something wrong
with you. You are like a bigot opposed to interracial marriage.

When the law endorses this big new moral idea, under the misguided name of equality, it will have
consequences.

If you want to see what this big new idea, embraced by law, means, ask yourself: how do we treat
bigots who oppose interracial marriage. If we—and the law—accept the core ideas driving same-
sex marriage, we will also have to accept the consequences for traditional faith communities, for
those Americans who continue to believe that marriage is the union of husband and wife.

Already we are seeing graduate students kicked out of marriage counseling programs, physicians
told they must choose between their values and their profession, Christian adoption agencies put
out of business by the government. It’s a felony to run an adoption agency without a license in the
state of Massachusetts. When Catholic

Charities asked the government for a narrow exemption so that they could continue to help needy
children without violating Catholic teachings, the government said, “no, we would not do this if
you refused to place couples with interracial couples, so we won’t help you quote, unquote
discriminate against same-sex couples either.” Crystal Dixon was fired from her job at a university
for expressing in a letter to the editor her opposition to gay marriage.

In our sister democracies, Canada and the U.K., the cancerous effects of this false equation of gay
marriage and racial equality are starkly visible. Just a few weeks ago a court ruled that lovely black
married couple, Mr. and Mrs. Johns, could be barred from fostering children because they were
unable to actively affirm homosexuality as good.

°EL. Graff, “Retying the Knot,” in Same-Sex Marriage: Pro and Con: A Reader 134, 135-137 {Andrew Sullivan ed., 1st ed.,
Vintage Books 1997).
% adelle McWhorter, Bodies and Pleasures: Foucault and the Politics of Sexual Normalization 125 (Indiana U. Press 1999).
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Every day brings new evidence of the great lie that this movement is concerned only about helping
our gay friends and neighbors live as they choose. This movement aims to follow the path laid
down by the civil rights movement and use the power of government to reshape society by
repressing, stigmatizing and excluding those who do not share their vision of “marriage equality.”

Let me issue here today a clear warning: If gay marriage is accepted in law, then the consequences
will be not only a redefinition of marriage, but a redefinition of the place of traditional faith
communities in the American public sphere. What lies ahead is in my view best captured by the
Islamic term “dhimmitude.” Christian, orthodox Jewish,

Muslim and other traditional faith communities will be permitted to exist, as second class citizens,
subjected to dramatic new legal restraints designed to minimize the influence of their so-called
“anti-equality” ideas in the public square.

Another way of putting this emerging conflict is: when equality and religious liberty come into
conflict, religious liberty loses.™ By defining gay marriage as an “equality” issue gay marriage
advocates are ensuring that gay marriage will not only facilitate private relationships of gay
couples, it will create a substantive new government-backed morality enforced in the public
square.

DOMA thus protects against a radical redefinition not only of marriage but of the American and the
Judeo-Christian tradition.

Failing to Defend DOMA Invites Courts to Recognize Polygamous Unions as Well

The federal government has a right to define marriage for federal purposes, whether the issue is
same-sex marriage or polygamy. This right has long been recognized in U.S. law and constitutional
governance and does not conflict with federalism.

The federal government has frequently defined terms like “marriage” and “children” and “spouse”
for the purpose of immigration, taxes, the Census and other areas in ways that sometimes are
different from state law. The alternative to a proper federalism is to make the 10th amendment a
kind of reverse supremacy clause in which four judges on a court in Massachusetts get to decide
for the American people as a whole what constitutes a marriage.

Professors Linda Elrod and Robert Spector have noted: “Probably one of the most significant
changes of the past fifty years [in American family law] has been the explosion of federal laws . . .
and cases interpreting them. As families have become more mobile, the federal government has
been asked to enact laws in numerous areas that traditionally were left to the states, such as . ..
domestic violence, and division of pension plans.” 12

" Same-Sex Marriage and Religious Liberty: Emerging Conflicts, Robin Fretwell Wilson, Douglas Laycock, & Anthony
Picarello, editors (Rowman & Littlefield 2008).

*? linda D. Elrod & Robert G. Spector, “A Review of the Year in Family Law 2007-2008: Federalization and Nationalization
Continue,” 42 Fam. L.Q. 713, 713, 751 (2009).
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Definitions of marriage and family are deeply embedded in federal laws ranging from
immigration,13 land grants,14 military benefits and pensions,15 other pensions,16 the census,”’
copyright,*® and bankruptcy.™

Congress has defined marriage for federal law purposes in the law of immigration,” taxation*! and
the Census™ even though these definitions are sometimes contrary to the definitions of marriage
for the state in which the affected individuals live.

As a nation, we settled this question in the 18th century when the issue was polygamy. The
national government passed multiple laws to ensure that polygamy did not become the normin
the U.S.”

" Naturalization Act of 1802, 2 Stat. 153 {1802); Act of Feb. 10, 1855, 10 Stat. 604 {1855).

* Act of Mar. 3, 1803, 2 Stat. 229 (1803); Land Act of 1804, 2 Stat. 283 (1804); Homestead Act of 1862, 12 Stat. 392 (1862);
McCune v. Essig, 199 U.S. 382 (1905).

S Act of July 4, 1836, ch. 362, 5 Stat. 127, 127-28 (1836); Act of June 27, 1850, ch. 634, 26 Stat. 182, 182-83 (1890); See
United States v. Jordan, 30 C.M.R. 424, 429-30 (1960) (finding that the military could limit the defendant’s right to marry
abroad because of special military concerns); United States v. Richardson, 4 C.M.R. 150, 158-59 {1952) (holding a marriage
valid for purposes of military discipline, although it would have been invalid in the state where the marriage began); United
States v. Rohrbaugh, 2 C.M.R. 756, 758 (1952) (noting, inter alia, that common law marriages are specifically recognized “in
a variety of matters”).

'8 See Boggs v. Boggs, 520 U.S. 833, 854 (1997) {pensions governed under ERISA, which preempts community property law);
Mansell v. Mansell, 490 U.S. 581, 594-95 (1989} {military retirement pay waived in order to collect veterans’ disability
benefits governed by Uniformed Services Former Spouses’ Protection Act (USFSPA), not community property law); McCarty
v. McCarty, 453 U.S. 210, 232-33, 236 (1981) (citing Hisquierdo v. Hisquierdo, 439 U.S. 572, 590 (1579)), superseded by
Uniformed Services Former Spouses’ Protection Act, Pub. L. No. 97-252, 96 Stat. 718 {1982} (codified as amended at 10
U.S.C. § 1408 (2006)) (military retirement pay governed by federal law, not community property law)); Hisquierdo, 439 U.S.
at 582, 590 (railroad retirement assets governed by federal law, not community property law); Yiatchos v. Yiatchos, 376 U.S.
306, 309 (1964) (United States Savings Bonds governed by federal law, not community property law, unless fraud involved);
Wissner v. Wissner, 338 U.S. 655, 658 (1950) (National Service Life Insurance Act governs beneficiary of policy, not
community property laws).

*"U.5. CENSUS BUREAU, MEASURING AMERICA: THE DECENNIAL CENSUS FROM 1790 TO 2000, at 9 (2002), available at
htto://www.census.gov/prod/2002pubs/pol02-ma pdf.

8 Act of Feb. 3, 1831, ch. 16, 4 Stat. 436 (1831); De Sylva v. Ballentine, 351 U.S. 570, 582 (1956); 19 17 U.S.C. § 101 (2006);
KENNETH R. REDDEN, FEDERAL REGULATION OF FAMILY LAW § 6.5 (1982).

2 4 R. REP. NO. 95-595, at 364 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6320; Shaver v. Shaver, 736 F.2d 1314, 1316
(9th Cir. 1584) (bankruptcy courts look to federal—not state—law to determine whether obligation is in the nature of
alimony, maintenance or support); Stout v. Prussel, 691 F.2d 859, 861 {9th Cir.1982).

" 5eeBUSC.§ 1154(a){2)(A) (2006); 8 U.5.C. § 1255(e); In re Appeal of O’Rourke, 310 Minn. 373, 246 N.W.2d 461, 462
{Minn. 1976); Kleinfield v. Veruki, 173 Va. App. 183, 372 S.E. 2d 407, 410 (Va. Ct. App. 1988}; Lutwak v. United States, 344
U.S. 604, 611 (1953); id. at 620-21 {Jackson, J., dissenting); see also Adams v. Howerton, 673 F.2d 1036, 1040-41 (9th Cir.
1994) (even if same-sex marriage was valid under state law, it did not count as a marriage for federal immigration law
purposes); Garcia-laramillo v. INS, 604 F.2d 1236, 1238 (9th Cir. 1979)(arguing that the possibility of marriage being a sham
is irrelevant because of valid New Mexicomarriage is deemed “frivolous” because of INS’ authority to inquire into marriage
for immigration purposes); United States v. Sacco, 428 F.2d 264, 267—68 (9th Cir. 1970) {ruling, inter alia, that a bigamous
marriage did not count as a marriage for federal law purposes).

26US.C§ 7703(a)(2), (b) (definitions of marital status); Rev. Rul. 76-255, 1976-2 C.B. 40. See Linda D. Elrod & Robert G.
Spector, “A Review of the Year in Family Law 2007-2008: Federalization and Nationalization Continue,” 42 Fam L. Q. 713,
714-15 (2009)(discussing Nihiser v. Comm’r, 95 T.C.M. (CCH) 1531 (2008); Perkins v. Comm’r, 85 T.C.M (CCH) 1165 (2008);
Proctor v. Comm’r, 129 T.C. 92 (2007); 73 Fed. Reg. 37997 (luly 2, 2008)).

2 “Cansus to Recognize Same-Sex Marriages in 10 Count,” N.Y. Times, June 21, 2009, available at
hitp://www.nytimes.com/2002/06/21/us/21census hitmil? _r=1; “Census Bureau Urges Same-Sex Couples to be Counted,”
USA Today, April 6, 2010, available at http://www.usatoday.com/news/nation/census/2010-04-05-censys-gays N bt

3 Statutes at Large, 37th Congress, 2d Session, Ch. 126 at

Congress, Sess. |, Ch. 47; 24 Stat. 635, 1887; Act of July 16, 1894, ch. 138, 28 Stat. 107; Statutes at Large, 37th Congress, 2d
6
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And the issue may soon be polygamy again. Less than ten years after the Canadian courts imposed
same-sex marriage, polygamists are now in court arguing for their right to marry as well. To say
that the federal government must accept same-sex unions as marriages, if any state does, also
means that the federal government must accept polygamous unions as marriages, if four judges on
any state court decide the right to marry includes polygamy.

DOMA not only protect the idea that marriage united male and female, it protects monogamy as
well: only one man and one woman are a marriage under federal law.

By failing to defend DOMA, and repudiating procreation as a purpose of marriage, Pres. Obama
and the Department of Justice are actually endangering the marriage laws of 45 states.

The Supreme Court only rarely chooses to strike down laws passed by Congress directly.
Eliminating DOMA would make it easier for gay marriage advocates to win the Prop 8 case now
working its way through the 9th Circuit to the Supreme Court. Failing to defend DOMA, at this
point, would invite the Supreme Court to strike down Prop 8 and marriage laws in 45 states.

Pres. Obama has Actively Sabotaged the Defense of DOMA

Ed Whelan lays out this argument in detail. | would like to quote, however, from a column by the
distinguished libertarian legal scholar Richard Epstein, who favors same-sex marriage, and who
opposes DOMA as policy {but believes it is eminently defensible on constitutional grounds) about
how poor President Obama’s legal defense of DOMA has been:

In Gill and Massachusetts, Judge Tauro . . .pushed hard in two inconsistent

directions. He first claimed that the definition of marriage was exclusively a function

of state sovereignty, in which the United States could not intrude under the Tenth

Amendment, which holds that those powers not delegated to the federal

government remain vested in the states. Indeed, he went so far to make the weird

claim that even the federal power to tax and spend did not allow it to define

marriage for the purposes of federal expenditures.

But it only gets more convoluted. To strike down DOMA, Judge Tauro had to reject
all state justifications for its definition of marriage. Congress advanced four such
justifications for this statute: “(1) encouraging responsible procreation and child-
bearing, (2) defending and nurturing the institution of traditional heterosexual
marriage, (3) defending traditional notions of morality, and (4) preserving scarce
resources.” The Justice Department disavowed them all. So much for tradition. Its
sole defense of DOMA was that it was needed to preserve the status quo until
matters were sorted out politically. Given that open invitation Judge Tauro
concluded that all of the justifications offered in DOMA flunked even the lowest
“conceivable” standard of rationality. Religious people will surely take umbrage at
his one-sentence rebuttals of centuries of tradition.

States, 98 U.S. 145 (1878); Murphy v. Ramsey, 114 U.5. 15 (1885); Ex Parte Snow, 20 U.S. 274 (1887); Cannan v. United
States, 116 U.S. 55, 72 {1885); The Late Corporation of the Church of Jesus Christ of Latter-day 5aints v. United States, 136
U.5. 1 (1890); Act of July 16, 1894, ch. 138, 28 Stat. 107.
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This controversial case might well go up on appeal. But if so, it looks almost like
collusive litigation, unless some true defender of DOMA is allowed, as an intervener,
to defend the statute on the merits.”*

Fortunately the House has taken that step to be the true defender of DOMA, and to defend DOMA
on the merits.

Conclusion

Marriage as the union of a man and a woman is the national norm, the consensus of state law, and
of human history. Every single time the American people have had the chance to vote, 31 out of 31
times, they have affirmed that marriage is and should remain the union of husband and wife.

Exit polls from the election last November showed American people oppose same-sex marriage 54
to 40 percent.25 Last November the people of lowa showed their displeasure with gay marriage by
refusing, for the first time in modern lowa history, to retain three judges who voted to impose gay
marriage. A few weeks ago, in the deep blue state of Maryland, an enormous outpouring of public
opposition, especially from the black church, killed a gay marriage bill that was supposed to easily
pass the Maryland House. In Rhode Island, another deep blue state, the same story is unfolding:
after promising to quickly pass a gay marriage bill through the House, the speaker had to pull the
bill and the headlines there indicate that they do not have the votes to pass.

This rejection of gay marriage, even in deeply Democratic and liberal states, is not due to any
secret backroom influence, but to an amazing, great, underreported outpouring by the American
people, a rainbow coalition of people of all races, creeds, and colors who say that while yes we
may need to find a way to express concern about and compassion for our gay friends, neighbors
and fellow citizens, no, please, don’t mess with marriage.

The House leadership is to be congratulated for stepping forward and defending marriage by
defending DOMA.

** Richard A. Epstein, “Judicial Offensive Against Defense of Marriage Act,” Forbes, July 12, 2010 at
hito://www. forbes.com/2010/07/12/sayv-marriage-massachussttssuprema-courtopinions-columnists-richard-a-
epsteir.himi.
% CNN 2010 Exit Polls at http://www.cnn.con/ELECTION/2010, results/polls/ival=UsSHOOp3.
8

Mr. FRANKS. Professor Ball, thank you for being here, sir. You
are recognized for 5 minutes.
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TESTIMONY OF CARLOS A. BALL, PROFESSOR OF LAW,
RUTGERS SCHOOL OF LAW

Mr. BALL. Thank you, Mr. Chairman. Thank you for inviting me
to speak to the Subcommittee today.

It seems to me that a good place to begin in assessing the Presi-
dent’s decision to no longer defend the constitutionality of DOMA
is with another Federal statute, 28 U.S.C. 530(d). That law re-
quires the Attorney General to report to Congress when the De-
partment of Justice decides not to defend a particular law.

The existence of that statute, it seems to me, is a recognition by
the Congress of the reality that the executive branch sometimes de-
cides in rare cases not to defend the constitutionality of a law. The
executive branch, as a coequal branch of government, has the au-
thority and obligation to make independent determinations regard-
ing a law’s constitutionality. Indeed, every Administration in the
last 30 years, both Democratic and Republican, has refused at some
point to defend laws that it believed were unconstitutional.

In my written statement, I provided the Subcommittee with the
details of those six lawsuits in which an Administration refused to
defend a Federal law in the courts. Congressman Nadler referred
to one of them, the Metro Broadcasting case. The Department of
Justice in that case, it seems to me, made a good-faith, inde-
pendent determination that the statute was unconstitutional.

The Obama administration has done the same thing with DOMA.
Some may disagree with one or both of those decisions, but that is
a different question from whether the executive branch had the
constitutional authority to make the decision.

It is also crucial to keep in mind the context in which President
Obama made his decision. The Department of Justice was con-
fronted with litigation challenging DOMA in a circuit that has
never addressed the question of whether sexual orientation classi-
fications are entitled to heightened scrutiny; yet the Administra-
tion had to make a decision on that question, and I believe it made
a proper one.

Critics of the President’s decision would like you to believe that
it is well-settled law that only rational basis review applies to sex-
ual-orientation classifications and that, therefore, the only thing
the Administration had to do was to offer the courts a rational jus-
tification for the enactment of DOMA. But, in fact, the level of judi-
cial review that should be applied in lawsuits alleging unconstitu-
tional discrimination on the basis of sexual orientation is not well
settled. The Supreme Court has never addressed the question, and
what the Supreme Court has done in the last 15 years is to rule
emphatically that the rights of privacy and equality that lesbians
and gay men enjoy under the Constitution impose limitations on
governmental action.

In determining whether heightened scrutiny applies, courts have
sought to answer questions such as whether lesbians and gay men
have suffered a long history of discrimination, and whether sexual
orientation affects the ability of individuals to contribute to society.
It seems to me entirely appropriate for an Administration to make
its own judgment on these issues, especially when there is no bind-
ing case law in the circuit in question.
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Furthermore, not only was the President entitled to make a deci-
sion on the question of heightened scrutiny; that decision that he
made was the correct one. There has, in fact, been a long history
of discrimination in this country on the basis of sexual orientation.
To argue otherwise is to turn a blind eye to the long list of ways
in which governments at every level, private employers, and others
have discriminated for decades against gay people.

As to the ability to contribute to society, we all know that there
are lesbians and gay men in this country who are doctors, lawyers,
scientists, engineers, and even Members of Congress. It is simply
not credible anymore to argue that sexual orientation affects the
ability of individuals to be useful and productive members of soci-
ety.

On the particular question of marriage, there are those who
argue that sexual orientation is still relevant because marriage is
supposedly only about procreation in what some believe is the opti-
mal setting for the raising of children. But procreation, as Justice
Scalia noted in his dissenting opinion in Lawrence v. Texas, cannot
be the basis for excluding gay people from marriage because those
who are sterile and elderly are allowed to marry.

And on the issue of child rearing, it is indisputable that a wide
consensus has emerged among experts in this country that what
matters when it comes to the well-being of children is not the sex-
ual orientation of the parents, but is instead the quality of the rela-
tionships and the amount of care, love, and support that parents
provide their children.

Furthermore, the procreation and child-rearing arguments seem
especially ill-suited in the context of the DOMA litigation. To see
why this is the case, we need to look no further than the case of
Edie Windsor, which Congressman Nadler mentioned in his open-
ing remarks. Edie and her partner Thea were together for 44 years.
Their 2007 Canadian marriage was recognized by the State of New
York, but the IRS refused to recognize their marriage because of
DOMA. So when Thea passed away in 2009, her estate had to hand
over $350,000 to the Federal Government in estate taxes.

Edie is now 81 years old. What do procreation and child rearing
have to do with a rational reason for denying Edie money that she
needs in order to live comfortably in her old age? Is the idea to en-
courage Edie to marry a man? Is it the idea that more
heterosexuals will marry if they can rest assured that Edie’s mar-
riage, which is recognized by New York, cannot be recognized by
the Federal Government under DOMA? Of course not. In the end,
there is no rational reason to impose a huge tax obligation on Edie
that is not imposed on other New York widows. And that is just
one example of why DOMA is unconstitutional.

Thank you very much, Mr. Chairman.

Mr. FRANKS. Thank you, Professor Ball.

[The prepared statement of Mr. Ball follows:]



37

Testimony of Carlos A. Ball

Subcommittcc on the Constitution of the U.S. Housc Committee on the Judiciary

April 15, 2011

Good morning, Mr. Chairman and members ol the subcommittee. Thank you [or granting
me the opportunity to teslily belore you this morning. My name is Carlos Ball and I am a law
prolessor al Rutgers University (Newark).

In assessing the President’s decision not to defend the constitutionality of Section 3 of the
Defense of Marriage Act of 1996 (DOMA), it is important to keep in mind historical, institutional,
and contcxtual considcrations. I would like to bricfly go through cach of these to arguc that the

President’s decision on DOMA was both legitimate and appropriate.

I. HISTORICAL CONSIDERATIONS

Tt is undoubtedly the case that the execulive branch, most ol the time, has an obligation to
defend the constitutionalily of laws enacted by Congress. This obligation recognizes both that
Congress, along with the President, sets policy and that it is the courts that are the final arbiters of
the constitutionality of our laws.

But on some occasions, itis appropriate for the executive branch to refuse to defend laws that
it belicves arc unconstitutional. Former Solicitor General (and later Judge) Robert Bork put this
point well when he noted almost forty years ago that his office’s standing before the Supreme Court

rests . .. upon a scnse of obligation to the Court and to the constitutional system so

that we often behave less like pure advocates than do lawyers for private interests .

.. [1]t would seem to me not only institutionally unnecessary but a betrayal of
profound obligations to the Court and lo Conslitutional processes to lake the
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simplistic position that whatcver Congress cnacts, we will defend . . . !

Judge Bork’s vicws on this issuc arc consistent with the idea that the exceutive branch has
an independent responsibility to assess the constitutionality of federal statutes. In fact, every
administration over the last thirty years, both Democratic and Republican, at some point exercised
its authority to refuse to defend laws that it believed were unconstitutional. Here are some examples:

eoIn 1983, the Department of Justice under President Ronald Reagan refused to

delend the constitulionality ol a law that allowed either House ol Congress (o

invalidate an administrative decision made by the executive branch.?

®1n 1990, the Department of Justice under President H.-W. Bush filed an amicus brief

with the Suprcme Court arguing that the Court should strike down statutory

provisions related to regulatory preferences for minority owned stations. Far from

suggesting that the Court should be deferential in its constitutional asscssment of the
statutes in question, the Department of Justice urged the Court 1o apply strict
scrutiny.’

eIn 1992, the Depariment of Justice under the (irst President Bush informed the

' Letter from Robert H. Bork, Solicitor General, to Simon Lazarus I1l (Aug. 5, 1975),
reprinted in Representation of Congress and Congressional Interests In Court: Hearings Before the
Subcomm. on Scparation of Powers of the Senatc Comm. on the Judiciary, 94th Cong. 351, 500-01
(1975) (quoted in Seth Waxman, Defending Congress, 79 N.C.L. Rev. 1073, 1083 (2000)).

* INS v. Chada, 462 U.S. 919, 959 (1983).

* Metro Broadcasting v. F.C.C., 497 U.S. 547 (1990). Tt bears noling that the Department
ol Justice’s position that strict scruliny should be applied lo statules that provided for racial
prelerences seemed inconsistent with prior Supreme Courl rulings. See Fullilove v. Klulznick, 448
U.S. 448 (1980). Although the Court relused to follow the administration’s advice in Metro
Broadcasting, it did later apply strict scrutiny to race-based preferential programs in Adarand
Construction v, Pena, 515 U.S. 200 (1995).
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district court that it would not defend the constitutionality of provisions in the Cable
Television Act of 1992 that requircd cable companics to carry certain content.”

®In 1996, the Department of Justice under President Bill Clinton decided not to
defend a statute requiring the military to discharge service members who were HIV-
positive.”

®In 1999, the Department of Juslice under President Bill Clinton refused to delend
the constitutionality ol a congressional law that sought lo limit rights under the
Supreme Court’s 1966 decision in Miranda v. Arizona.®

®In 2004, the Department of Justice under President George W. Bush refused to
defend a federal law that prohibited the placement of marijuana reform ads on public

transportation systcms.’

¢ Turner Broadcasting System v. F.C.C., 512 U.S. 622 (1994). The decision not to defend
the constitutionality of the statute was reversed by the Department of Justice under President Bill
Clinton. See Waxman, supra notc 1, at 1084. This reversal shows that simply becausc there are
professionally responsible arguments that can be made on behalf of the constitutionality of a law
docs not mean that an administration, which belicves that that statute is unconstitutional, must adopt
them. In other words, the fact that the Clinton Administration adopted the legal position that the
statutc was constitutional suggests that there was a professionally responsible argument to make on
behalf of the law’s validity. Yet, this did not stop the Department of Justice under President Bush
from refusing to defend the statute.

* Letter [rom Assistant Atlorney General Andrew Fois to Senator Orrin Hatch, Match 22,
1996.

© 384 U.S. 436 (1966). The Supreme Courl struck down the statute in Dickerson v. United
States, 530 U.S. 428 (2000).

7 Lelter [rom Solicilor General Paul Clement o Senale Legal Counsel, December 23, 2004
(explaining the reasons for refusing to defend federal statute subject to challenge in ACLU v. Mineta,
04-0262 (D. DC)).
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This partial list® of cxamplcs shows that there is considerable historical precedent for the idea
that the President and the Attorney General arc centitled, on rarc occasions, to refusc to defend laws
they belicve arc unconstitutional. The examples support the view that the exccutive branch has the
authority and obligation to make independent determinations regarding a law’s constitutionality. It
is simply not the case, as some have contended, that the Obama Administration’s re(usal to delend

the constitutionality o DOMA is unprecedented.

II. INSTITUTIONAL CONSIDERATIONS

Itis also important, in assessing the appropriateness of President Obama’s decision, to keep
in mind that Congress recognized the reality that the executive branch sometimes decides, in rarc
circumstanccs, not to defend the constitutionality of a law when it cnacted 28 USC §530D. As you
know, that law requircs the Attorncy General to report to Congress instances in which the
Department ol Justice decides not to defend or enforce a particular (ederal law.

1 Congress attempled o go beyond §530D and actually tried to limit the ability of the
execulive branch lo apply its own independent judgment regarding the constitutionality of laws, that
etfort would raise serious separation of powers concerns.

It seems to me that 28 USC §530D gets it exactly right when it focuses on the issue of
notification because notification allows the Congress to decide whether it wants to intervene in the

lawsuit to defend the constitutionality of the statute in question. This is preciscly what happened in

* For addilional examples, see Waxman, supra note 1. See also Letler [rom Assistant
Atlorney General Fois, supra note 5. The Senate Legal Counsel in the early 1990s compiled a list
showing [orty-live instances between 1975 and 1993 in which the Depariment of Justice
communicated to Congress that it would decline to either defend or enforce a statute because of the
administrations’ view that the law in question was unconstitutional. See id. at 8.

4
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the 1980s when the Reagan Administration refused to defend the constitutionality of the so called
“onc-House” veto provision. In that instance, Congress took the legal casc over from the
administration and proceeded to defend the constitutionality of the statute in the courts.”

We should remember, then, that an administration’s decision not to defend the
conslitutionality ol'a law does not deprive the Congress ol either the authorily or the ability io mount
a vigorous delense ol that law in the courts. In (act, I would think that supporters of DOMA would
preler that the law be defended by those who believe it is constitutional rather than by those who

believe it is not.

III. CONTEXTUAL CONSIDERATIONS

Finally, it is cssential, in asscssing the appropriatencss of the President’s decision,, to take
into account the specific context in which it arosc. The decision not to defend DOMA’s
constitutionality came in response 1o two lawsuits challenging the statute (iled in district courts in
the Second Circuit.’ This is important because that circuit has not decided the issue ol whether
sexual orientation classilications require courls lo apply heighiened scrutiny. As a result, the
Administration was directly confronted with the legal question of what degree of deference courts
should give to sexual orientation classifications in a circuit where that question had not been
addressed by the courts.

Critics of the President’s decision would like you to belicve that it is well-scttled law that

? INS v, Chada, 462 U.S. 919, 959 (1983).

" Pedersen v. Office of Personnel Management, No. 10-CV-1750 (D.Conn.); Windsor v.
United States, No. 10-CV-8435 (SD.N.Y.).
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only rational basis rcvicw applics to scxual oricntation classifications and that thercfore the only
thing that thec Administration has to do is offcr courts a rational justification for the cnactment of
DOMA.

But, in fact, the level of judicial review that should be applied in lawsuits that allege
unconsiitutional discrimination on the basis ol sexual orientation is not well-settled. Thisis the case
for [our diflerent reasons. First, the Supreme Court has never addressed the question. Although it
is sometimes claimed that the Court in Romer v. Evans decided the level of serutiny issue,'! it in fact
never reached that question, deciding only that the Colorado provision at issue could not survive
even the lowest level of scrutiny.'

Sccond, cven though some circuits held in the 1980s and 1990s that scxual oricntation
classifications were not entitled to heightened scrutiny, those courts did so on the ground that if the
government could criminalize consensual same-sex activity—as the Supreme Court held it could in
Bowers v. Hardwick"—then sexual orientation should not be awarded heightened scrutiny." That
reasoning became impossible to sustain aller the Supreme Court overruled Hardwick in Lawrence
v, Texas."

Third, the question of the appropriate level of review has become unclear after the Supreme

' See, e.g., Schroeder v. Hamilton School District, 282 F.3d 946, 951 (7™ Cir. 2002).
12 517 U.S. 620 (1996).
2 478 U.S. 186 (1986).

¥ See, e.g., Woodward v. Uniled Stales, 871 F.2d 1068, 1075 (Fed. Cir. 1989); Padula v.
Webster, 822 F.2d 97, 103 (D.C. Cir. 1987).

15 5398, 558 (2003).
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Court cmphatically held in Zawrence and in Romer that the rights to privacy and cquality that
lesbians and gay men cnjoy under the Constitution imposc meaningful limitations on governmental
action. And, finally, scveral statc supremc courts have recently held that sexual oricntation
classifications must survive heightened scrutiny.'®  Although these decisions were based on
inlerpretations of slale constitutions, the slate courts generally applied the same criteria used by the
federal courts o determine whether heightened scrutiny was appropriate.

It is by no means clear, therelore, thal rational basis review applies lo sexual orienlation
classifications. This is especially true in a cireuit, like the Second Circuit, in which the issue has not
been addressed by the courts. This uncertainty made it entirely appropriate for the Administration
to have rcached an independent judgment regarding the legal position it wished to take on the
question of heightened scrutiny.

In detcrmining whether heightened scrutiny applics, courts have sought to answer questions
such as whether lesbians and gay men have suffered a long history of discrimination and whether
sexual orientation aflects the abilily of individuals to contribule to society. It is within the
constitutional discretion of the President Lo make his own judgment on these issues, especially when
there is no binding caselaw in the circuit in question.

To claim that the Administration somehow has an obligation to argue that lesbians and gay
men have not suffered a long history of discrimination and that sexual orientation is relevant in
determining a person’s ability to contribute to socicty makes absolutely no sensec when those

positions arc inconsistent with the Administration’s clearly cxpressed views. The exceutive branch

6 See, e.g., In re Marriage Cases, 183 P.3d 384 (Ca. 2008); Kerrigan v. Comm. of Pub,
Health, 957 A.2d 407 (Ct. 2008); Vamum v, Brien, 763 N.W.2d 862 (Towa 2009).

7



44

docs not have a constitutional obligation to make lcgal arguments in the courts that arc grounded in
propositions that it belicves arc fundamentally wrong,

Furthcrmore, not only was the President entitled to makc a decision on the question of
heightened scrutiny, the decision he made was the correct one. There has in fact been a long history
ol discrimination in this country on the basis ol sexual orientation. To argue otherwise is 1o turn a
blind eye to the way in which, until only a [ew years ago, many staies criminalized consensual sexual
conduct belween gay adults in the privacy ol their homes. In addition, gay civil servants for decades
were investigated and thrown out of the civilian branches of the federal government. And, of course,
until Congress repealed the “Don’t Ask, Don’t Tell” statute last December, thousands of gay
Amcricans who scrved their country with distinction and honor were cxpelled from the military,
often for doing nothing morc than simply stating they were gay."” Finally, gay peoplc continuc to
be the victims of hate crimes at an alarming ratc. According to the FBI’s statistics, hatc crimes on
the basis of sexual orientation, which account for almost 20% of all reported hate crimes in the
country, are higher than [or any calegory other than race or religion.™

As lo the abilily to conlribule Lo society, we all know thal there are lesbians and gay men who
are doctors, lawyers, scientists, engineers, and even members of Congress. It is simply not credible
anymore to argue that sexual orientation affects the ability of individuals to be useful and productive
members of society.

On the particular question of marriage, there are those who arguc that scxual oricntation is

still relevant because marriage is supposed to be about procreation and the optimal sctting for raising

7 See, e.g., Thomasson v, Perry, 80 F.3d 915 (4™ Cir. 1996).
¥ See hitp://www.ibi.gov/news/pressrel/press-releases/2009hatecrimestats_112210.

8
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children. But procreation, as Justice Scalia noted in his dissenting opinion in Lawrence v. Texas,
cannot be the basis for cxcluding gay people from marriage because “the sterile and the clderly are
allowed to marry.”® And, on the issuc of child rearing, it is indisputablc that a wide conscnsus has
emerged among experts in this country that what matters when it comes to the well-being of children
is not sexual orientation bul is instead the care, love, nurture, and support that parents provide to
their children.?

Furthermore, the procreation and child rearing arguments seem especially ill-suiled in the
context of the DOMA litigation. The issue in those cases is not whether there is a federal
constitutional right to same-sex marriage. Instead, the issue is whether the federal government is
constitutionally entitled to treat some couples who arc already married undcr the laws of their states
differently from other couples who arc also marricd under their state laws.

Indeed, we need to look no further than the facts of onc of the ongoing Sccond Circuit cascs
to see why DOMA is constitutionally indefensible. The plaintilT in Windsor v. United States is an

81-year old woman (rom New York who was married to her [emale spouse in Canada in 2007.%!

" Lawrence v. Texas, 539 U.S. 558, 605 (2003) (Scalia, J., disscnting). See also Varnum
v. Bricn, 763 N.W.2d 862, 902 (Iowa 2009) (“thc solc conceivable avenue by which exclusion of
gay and lesbian people from civil marriage could promote morc procreation is if the unavailability
of civil marriage for samc-sex partners causcd homoscxual individuals to ‘become’ heterosexual in
order 1o procreate within the present traditional institution of civil marriage. The brie(s, the record,
our research, and common sense do not suggest such an outcome.”).

® See, e.g., Allidavil o Michael Lamb, Ph.D., Gill v. OlTice of Personnel Management, No.
1:09-CV-1309 (D.C. Mass), November 11, 2009. See also Tn Re Matler ol Adoption of X.X.G and
N.R.G, 45 S0.3d 79, 85 (Fla.Ct.App 2010) (“The quality and breadth ol research available, as well
as the results o[ the studies performed aboul gay parenling and children of gay parenls, is robust and
has provided the basis for a consensus in the field.”).

' Windsor v. United States, No. 10-CV-8435 (SD.N.Y.).

9
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That marriage was recognized by New York, but not by the federal government. As a result, when
Ms. Windsor became a widow in 2009, she was unable to claim the cstate marital tax deduction.
This mcant that the federal government levied a tax of $350,000 on the cstate.  Arguments about
procreation and the optimal setting in which to raise children do not help the government defend the
rationality of this type of un[air, unjust, and quite (rankly, un-American treatment of married couples
when it comes {o laxation.

Thank you very much for giving me the opportunity to parlicipate in this hearing.

10

Mr. FRANKS. Now we will recognize Mr. Whelan for 5 minutes.
TESTIMONY OF EDWARD WHELAN, PRESIDENT,
ETHICS AND PUBLIC POLICY CENTER

Mr. WHELAN. Thank you very much, Chairman Franks and
Ranking Member Nadler. Thank you as well, Judiciary Committee
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Chairman Smith, and to the other Members of the Subcommittee,
for their interest in this important matter.

The Obama administration’s decision to abandon its defense of
DOMA, or more precisely to abandon its charade of pretending to
defend DOMA, departs sharply from the Department of Justice’s
longstanding practice. Attorney GeneralHolder’s explanation of
that decision cannot be taken seriously on its own terms.

As the Administration’s broader sabotage of DOMA litigation
makes clear, the Obama administration has subordinated its legal
duty to its desire to please a favored and powerful political con-
stituency, and is eager to obscure from the American public its
stealth campaign to induce the court to invent a constitutional
right for same-sex marriage. Let me briefly amplify these points.

With the exception of laws that intrude on executive branch
power, the longstanding practice of the Department of Justice is to
vigorously defend the constitutionality of any law for which a rea-
sonable defense may be made. This reasonable standard sets a very
low bar. It basically means that the Department will defend a Fed-
eral law when it can offer nonfrivolous grounds in support of the
law; in other words, when the law is not patently unconstitutional.

As Clinton administration Solicitor General Drew Days has ex-
plained, this reasonable standard affords Congress the respect to
which it is entitled as a coordinate branch of government, and pre-
vents the executive branch from using litigation as a form of
goslti:{nactment veto of legislation that the current Administration

islikes.

Attorney General Holder claims to have acted consistent with
this standard, but his claim is clearly wrong. Any competent law-
yer could present plenty of reasonable arguments that DOMA
shouldn’t be subjected to heightened scrutiny. Indeed, all 11 Fed-
eral circuit courts to address the question have determined that
classifications based on sexual orientation are subject to rational
basis review. Any competent lawyer could likewise present plenty
of reasonable arguments that even if heightened scrutiny were to
apply, DOMA would satisfy that standard.

For all its flaws, the Obama administration’s decision to abandon
its former defense of DOMA has a modest virtue of making overt
a far greater scandal that the Obama administration has been at-
tempting to obscure; namely, that the Department has only been
pretending to defend DOMA while it, in fact, has been actively sab-
otaging it.

Most starkly, in 2009, in what a supporter of same-sex marriage
aptly described as a gift to the gay marriage movement, the Obama
administration affirmatively repudiated the argument that DOMA
is rationally related to legitimate governmental interests in respon-
sible procreation and child rearing. Never mind that these grounds
have proven successful in previous litigation against DOMA and
have been invoked by Congress when it enacted DOMA. Not sur-
prisingly, the lone judge to rule against DOMA relied heavily on
the Department’s concession.

Last fall, Assistant Attorney General Tony West admitted that
the Department was modifying and diluting its legal arguments in
DOMA cases to comport with what he called the Obama adminis-
tration’s policy values. According to a sympathetic account of his
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remarks, Assistant Attorney General West also disclosed that the
Department is working with its“liaison to the gay, lesbian, bisex-
ual, and transgender community to make sure that future briefings
don’t advance arguments that they would find offensive.”

In other words, a senior DOJ official was conceding that the De-
partment was allowing the sensitivities of a favored political con-
stituency to have extraordinary influence over how the Department
defended or pretended to defend DOMA.

In sum, far from providing the vigorous defense of DOMA that
it promised, the Obama administration undermined that litigation
for the obvious purpose of pleasing a particular political constitu-
ency.

President Obama won election to his office maintaining that he
opposes same-sex marriage and keeping contrary evidence buried.
Even now, he and his Administration are attempting to obscure
that his position that DOMA is unconstitutional clearly means that
he also believes that traditional marriage laws are unconstitu-
tional.

Given the Obama administration’s dereliction of duty, the deci-
sion by the House of Representatives to step in to defend DOMA
is entirely warranted. Indeed, that decision should be supported as
a matter of principle by all House Members, whether or not they
support DOMA.

The Department’s irresponsible course of action is fully to blame
for the House’s need to incur legal fees in defending DOMA. Thus,
although it is refreshing to witness concerns of fiscal frugality from
some Members of the House not ordinarily associated with such
concerns, those concerns are misdirected if they are deployed to
question or oppose the House’s retention of counsel. A far more
sensible course is for the House to make clear that the sum to be
appropriated for the Department will be reduced by the sum ex-
pended on legal fees in defense of DOMA or, better yet, by some
healthy multiple of that sum.

Thank you.

Mr. FRANKS. Thank you, Mr. Whelan.

[The prepared statement of Mr. Whelan follows:]
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Thank you very much, Chairman Franks and ranking member Nadler, for inviting
me to testify before this subcommittee on the Obama administration’s recent decision to
abandon defending—or, more precisely, as I will show, to abandon prefending to
defend—the federal Defense of Marriage Act (“DOMA”™).

As I will explain in this statement, the Obama administration’s decision to
abandon defense of DOMA reflects a sharp departure from the Department of Justice’s
longstanding practice of defending congressional enactments. The Obama
administration’s own explanation of that decision cannot be taken seriously. Rather, as its
broader sabotage of DOMA litigation makes clear, the Obama administration has
subordinated its legal duty to its desire to please a favored and powerful political
constituency, and it is eager to obscure from the public its stealth campaign to induce the
courts to invent a constitutional right to same-sex marriage. As a matter of principle, all
House members, whether or not they support DOMA, should vigorously support the
House of Representatives’ efforts to defend DOMA in court.

T offer my views in my capacity as president of the Ethics and Public Policy
Center and director of EPPC’s program on The Constitution, the Courts, and the Culture.'
In that capacity, 1 have written and lectured widely on matters of constitutional law. 1
draw on my familiarity with the Department of Justice, including from my service as
principal deputy assistant attorney general in the Office of Legal Counsel. T also draw on
my broader experience over the past two decades in matters relating to constitutional law:

In addition to my program work at EPPC and my stint in OLC, that experience includes

! The views I express in this statement and at the hearing arc ming alone and arc not (o be imputed to EPPC
as an institution.
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serving as a law clerk to Justice Antonin Scalia and as a senior staffer to the Senate

Judiciary Committee.

1 will first outline the general principles that should govern a presidential
administration in deciding whether and when to decline to defend a federal law against a
constitutional challenge brought in federal court.

At the outset, it is essential to distinguish between laws that an administration
opposes or disfavors on policy grounds only and laws that it regards as unconstitutional.
When a president opposes a law on mere policy grounds, he is nonetheless obligated to
defend it vigorously from constitutional attack. That obligation flows directly from the
president’s duty under Article IT of the Constitution to “take Care that the Laws be
faithfully executed,” for the duty to faithfully execute, or enforce, a law entails acting to
preserve the law’s vitality against improper judicial invalidation.

The president’s “take Care” obligation does not apply to laws that are
unconstitutional, as the Constitution is first and foremost among the “Laws” that the
president is dutybound to “take Care ... be faithfully executed.” In other words, the
president is not obligated to enforce unconstitutional statues. Indeed, he is obligated not
to enforce unconstitutional statues.

Tt is worth emphasizing the parallels between the president’s authority to decline
to enforce unconstitutional statutes and the president’s authority to issue so-called
constitutional signing statements, which present constitutional objections to provisions of
legislation that the president is signing and which state whether and how the executive

branch will enforce such provisions. In both cases, the president’s authority is rooted in
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his “take Care” obligation not to enforce unconstitutional provisions of law. In both
cases, it would be wrong to contend (as some who should have known better did with
respect to President George W. Bush’s constitutional signing statements”) that no such
authority exists. In both cases, one must carefully examine the particulars to determine
the soundness of any specific exercise of that authority.

Recognizing the president’s obligation not to enforce unconstitutional statutes
leads to the difficult theoretical question how the president ought to go about deciding
whether a particular law is unconstitutional and therefore ought not be enforced or
defended. May he, for example, regard a law as unconstitutional only if the Supreme
Court’s precedents clearly dictate that it would so hold? Or may he form that judgment
on his own, where the Court’s case law is unclear or even where his judgment is contrary
to, say, a recent unanimous ruling by the Court that the law is constitutionally
permissible?

As it turns out, these questions have been much weightier in theory than in
practice, at least insofar as the Department of Justice’s duty to litigate in defense of a
federal statute is at issue. Over the last several decades, presidential administrations with
very different theoretical understandings of the president’s authority to interpret the
Constitution have embraced the general proposition that, with the exception of laws that

intrude on the executive branch’s constitutional prerogatives, the Department of Justice

* See, e.g., Report of American Bar Associalion’s Task Force on Presidential Signing Statements and the
Separation of Powers Doclrine, August 2006. Evidently indulging its political biases, the ABA task [orce,
which included lcgal luininarics likc Harold Koh, Kathlcen M. Sullivan, and Judge Patricia M. Wald,
somchow rcachced the widcly discredited and badly confuscd conclusion that the longstanding practice of
presidential constitutional signing statcments is “contrary to the rule of law and our conslitutional systcm of
scparation of powcrs.” The ABA adopled the task force report, but has not scen [it to object to President
Obama’s continuation of the practice of issuing constitutional signing statcments.
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should vigorously defend the constitutionality of any law for which a reasonable defense
may be made in the courts.

This “reasonable” standard sets a very low bar: it basically means that the
Department of Justice will defend a federal law against constitutional challenge when it
can offer non-frivolous grounds (or even a single non-frivolous ground) in support of the
law. Given the wide range of accepted argument in the legal profession and the breadth of
interpretive methodologies among federal judges, the “reasonable” standard is very easy
to meet.

The consensus across presidential administrations on this easy-to-meet standard is
nicely captured in the embrace by Drew S. Days III, Solicitor General in the Clinton
administration, of testimony by Rex Lee, a senior DOJ official (and later Solicitor
General) in the Reagan administration. In what Days described as possibly the “best
formal statement of the Justice Department’s policy of defending congressional statutes,”
Lee testified that the only situation (apart from a law intruding on executive-branch
authority)

in which the Department will not defend against a claim of unconstitutionality

involves cases where the Attorney General believes, not only personally as a

matter of conscience, but also in his official capacity as the Chief Legal [O]fficer

of the United States, that a law is so patently unconstitutional that it cannot be
defended. Such a situation is thankfully most rare.?

As Days explains, this consensus practice affords Congress “the respect to which [it] is

entitled as a coordinate branch of government” and “prevents the Executive Branch from

* Drew S. Days III, “In Scarch of the Solicitor General’s Clients: A Drama with Many Characters,” 83 Ky.
L.J. 485, 500-501 (1994-1995) (cmphasis addcd).
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using litigation as a form of post-enactment veto of legislation that the current
administration dislikes.”

To be sure, presidential practice has not absolutely complied with this general
consensus. In rare instances, as Clinton Justice Department official Walter Dellinger
outlined in an op-ed last fall,” an administration has determined not to offer a substantive
constitutional defense of a defensible law. Instead, it has pursued only a nominal defense:
It has set forth in its briefs its position that the law is unconstitutional but has also filed a
formal appeal from a decision adverse to the law in order to ensure that the judicial
hierarchy can operate to correct a wrong decision. Further, as Dellinger explains, in those
rare instances when an administration pursues the option of making only a nominal
defense of a defensible law, the courts can and should invite other interested and capable
persons to defend the law.

11

On February 23, 2011, the Obama administration announced that it would no
longer defend Section 3 of the Defense of Marriage Act, which defines the word
“marriage” for purposes of federal law to mean “only a legal union between one man and

one woman as husband and wife.” In a letter to congressional leaders® and in a separate

1d. at 499. 502.

* Walter Dellinger, “How to Really End “Don’t Ask, Don’t Tell,”” New York Times, Oct. 21, 2010; see also
Letter from Assistant Atlorney General Andrew Fois 1o Senate Judiciary Commitiee Chairman Orrin G.
Hatch, March 22, 1996 (identilving instances in which the Department of Justice has declined (o defend in
court (he constitutionality of laws that the execulive branch has enforced).

® Letter from the Attorney General to Congress on Litigation Involving the Defense of Marriage Act, Feb.
23, 2011, available at hitp:/fwww justice. gov/opa/pr/201 L/February/1 L -ag-223 html. The quotations in this
Part II arc from this leticr.
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prepared statement,” Attorney General Eric Holder undertook to explain the Obama
administration’s decision. According to Attorney General Holder, President Obama “has
made the determination that Section 3 ..., as applied to same-sex couples who are legally
married under state law, violates the equal protection component of the Fifth
Amendment.” What was said to have triggered President Obama’s determination was the
filing in November 2010 of two lawsuits against Section 3—Windsor v. United States and
Pedersen v. OPM—"in jurisdictions without precedent on whether sexual-orientation
classifications are subject to rational basis review or whether they must satisfy some form
of heightened scrutiny.” The Obama administration’s previous defenses of Section 3 had
come “in jurisdictions where circuit courts have already held that classifications based on
sexual orientation are subject to rational basis review, and [the Department of Justice] has
advanced arguments to defend DOMA Section 3 under the binding standard that has
applied in those cases.” The two new lawsuits, by contrast, “will require the Department
to take an affirmative position on the level of scrutiny that should be applied to DOMA in
a circuit without binding precedent on the issue.”

Listing four factors that Supreme Court decisions have “set forth ... that should
inform” the judgment whether heightened scrutiny applies to a particular classification,
Attomey General Holder asserted, “Each of these factors counsels in favor of being
suspicious of classifications based on sexual orientation,” and he offered very brief
assessments of the four factors. He acknowledged both that the Supreme Court “has yet
to rule on the appropriate level of scrutiny for classifications based on sexual orientation”
and that “there is substantial circuit court authority applying rational basis review to

sexual-orientation classifications.” Among the reasons he offered for discounting the

7 Available at hitp:/iswww justice. goviopa/pr/201 /Ecbruary/1 L -ag-222 html,
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“substantial circuit court authority” is that some of the decisions “rely on claims
regarding ‘procreational responsibility’ that the Department has disavowed already in
litigation as unreasonable.”

President Obama, the Attorney General continued, “has concluded that given a
number of factors, including a documented history of discrimination, classifications
based on sexual orientation should be subjected to a heightened standard of scrutiny” and
that Section 3 cannot meet that heightened standard. Therefore, “the President has
instructed the Department not to defend” Section 3 in Windsor and Pedersen.

Attomey General Holder maintained that the Administration’s decision not to
defend Section 3 in Windsor and Pedersen was consistent with the Department’s
“longstanding practice of defending the constitutionality of duly-enacted statutes if
reasonable arguments can be made in their defense.” Under the Department’s
longstanding practice, he asserted, the Department “does not consider every plausible
argument”—or every “professionally responsible” argument—-“to be a ‘reasonable’ one.”

Attorney General Holder further stated that he “will instruct Department attorneys
to advise courts in other pending DOMA litigation”—that is, the pending cases in
jurisdictions that subject classifications based on sexual orientation to rational-basis
review—of the Obama administration’s new position that a heightened standard should
apply to Section 3, that Section 3 is unconstitutional under that standard, and that the
Department will no longer defend Section 3. At the same time, notwithstanding President
Obama’s determination that Section 3 is unconstitutional and shouldn’t be defended in
court, President Obama has instructed executive-branch agencies to continue to comply

with, and enforce, Section 3.
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1T

Attorney General Holder’s explanation of the Obama administration’s supposed
legal reasons for abandoning defense of DOMA’s Section 3 cannot be taken seriously on
its own terms.

Most starkly, the Attorney General’s claim to be acting consistent with the
Department’s “longstanding practice of defending the constitutionality of duly-enacted
statutes if reasonable arguments can be made in their defense” is clearly wrong. Attorney
General Holder can make that claim only by mistakenly asserting—without citing any
supporting authority—that the “reasonable” threshold requires some undefined quantum
of force beyond what “plausible” or “professionally responsible” arguments provide.
That assertion does nof accurately describe the Department’s longstanding practice across
different presidential administrations, as my discussion above shows.

In my judgment, there are compelling arguments in support of the
constitutionality of Section 3 of DOMA—arguments that ought ultimately to prevail in
court. But for present purposes I will limit myself to the far more modest proposition that
there are plenty of reasonable arguments that any competent lawyer could develop in
defense of Section 3 in those few jurisdictions that haven’t yet ruled that sexual-
orientation classifications are subject to rational-basis review. Among the available
arguments (which T will only summarize at a high level of generality here):

(1) The Supreme Court’s jurisdictional dismissal of the appeal in Baker v. Nelson (1972)

for want of a substantial federal question is binding precedent for the proposition that
limiting marriage to a man and a woman does not violate equal-protection principles.®

¥ Before it succumbed to political pressure and reversed course (sec Part IV), the Department of Justice in
the Obama administration made this argument in its opening bricf in support of its motion to dismiss in
Smell v. United States, No. 09-286 (C.D. Cal. Junc 11, 2009).
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(2) Section 3 does not in fact classify on the basis of sexual orientation.”

(3) Whatever weight is to be accorded the four factors that “should inform™ the decision
whether heightened scrutiny should apply can’t possibly offset the fact that traditional
marriage laws were universal at the time that the Constitution was adopted as well as
when the Fourteenth Amendment was ratified (and that, with only a handful of recent
exceptions, marriage has always been understood in every civilized society as limited to
opposite-sex unions).

(4) All eleven federal circuit courts to address the question have determined that
classifications based on sexual orientation are subject to rational-basis review.!

(5) Consideration of the four factors that “should inform” the decision whether
heightened scrutiny should apply doesn’t support heightened scrutiny for classifications
based on sexual orientation. Among other things, there is no scientific consensus on what
even constitutes sexual orientation; sexual orientation is not an observable characteristic;
gays and lesbians are not politically powerless; and, far from being a characteristic that is
immutable at birth, there is no established understanding of the origins of sexual
orientation and there is ample empirical evidence that sexual orientation can shift over
time and does shift for a significant number of individuals."*

(6) Even if heightened scrutiny were to apply, the level of increased scrutiny should be
very modest.

(7) The same interests that would readily satisfy rational-basis review of Section 3—
including the interests in supporting traditional marriage as the best vehicle for
responsible procreation and childrearing"*—would also suffice to satisfy any heightened
standard of scrutiny.

By contrast, the Administration’s argument for the proposition that Section 3 is

unconstitutional is remarkably feeble and certainly comes nowhere close to establishing

that Section 3 is “so patently unconstitutional” that it shouldn’t be defended under the

? Here too. before it succumbed to political pressure and reversed course (see Part 1V), the Department of
Justice in the Obama administration made this argnment in its opening brief in support of its motion to
dismiss in Smelr v. United States, No. 09-286 (C.D. Cal. June 11, 2009).

' See Defendani-Intervenors-Appellanis® Opening Briel, Perry v. Schwarzenegger, No. 10-16696 (9th Cir.
Sept. 17. 2010), al 51-60.

1 gecid. at 70-71.
'* Sce id. at 70-75.

"% Scc id. at 77-93.
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Department’s longstanding practice. Attorney General Holder does not even present a
complete argument: With very little intermediate reasoning, he bounces from the (highly
contestable) assertion that the four factors that “should inform” the decision on level of
scrutiny “all counsel[] in favor of being suspicious of classifications based on sexual
orientation” to the statement that “[a]fter careful consideration, ... the President has
concluded that given a number of factors, including a documented history of
discrimination, classifications based on sexual orientation should be subjected to a
heightened standard of scrutiny.” (Emphasis added.) What assessment did President
Obama make of each of these factors? What weight did he give to them? How did he
consider them in conjunction with other information that “should inform™ a legal
judgment? Attorney General Holder says nothing directly about President Obama’s
thinking on any of these matters. Even if the reader were to assume that President Obama
assessed the four factors in the same way that Attorney General Holder did, Attorney
General Holder’s own assessment is far too sketchy and conclusory to amount to a
coherent, much less a persuasive, legal argument.

President Obama’s determination that Section 3 fails to meet heightened scrutiny
is equally conclusory. Again, even if the reader were to assume what is not stated—that
President Obama’s analysis on all points was identical to the Attorney General’s—
Attorney General Holder’s own conclusion rests on cherrypicking snippets from the
legislative record of DOMA’s enactment and then tendentiously construing those
snippets. There is no sign that it rests on a careful consideration of all relevant evidence
and information. Further, in a brazen bit of bootstrapping, Attorney General Holder

dismisses the public interest in the connection between traditional marriage and
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“procreational responsibility” because the Department has already (wrongly) disavowed
that interest as unreasonable.

One advantage that President Obama might find in keeping as opaque as possible
the reasoning underlying his conclusion that Section 3 of DOMA is unconstitutional is
that that same reasoning would surely dictate a similar conclusion that traditional
marriage laws are also unconstitutional. But President Obama won election to his office
maintaining that he opposed same-sex marriage'* (and keeping contrary evidence buried
until it was too late'®), and his supposed position in support of traditional marriage laws
necessarily conveyed his belief that traditional marriage laws are constitutionally
permissible. Indeed, that implication was particularly compelling given that he had taught
constitutional law, including equal-protection issues, for years. Nothing in the Supreme
Court’s constitutional landscape on the issue of same-sex marriage has changed since the
2008 election, so President Obama would have some considerable difficulty explaining
how his constitutional thinking has flipped. And he might prefer not to give millions and
millions of American voters ample cause to believe that he had bamboozled them on this
fundamental question.

It is also noteworthy that President Obama does not have the courage of his
supposed convictions about Section 3 of DOMA. If he genuinely believed that Section 3
is clearly unconstitutional, why would he continue to direct executive-branch officials to

enforce it? One legal commentator offers this compelling explanation: President Obama

1 Scc, c.g., “Barack Obama Answers Your Questions About Gay Marriage, Paying For College, More.”
MTV, Nov. 1, 2008 (“I believe marriage is between a man and a woman. [ am not in favor of gay
marriage.”), available al www ity .com/news/articles/ 1 598407/did-barack-obama-answer-your-
question ijhtml.

"> Sce “Obama changed views on gay marriage,” Findy City Times, Tan. 14, 2009, at 6 (disclosing Obama’s
signed slatement from 1996 (hat “I favor legalizing samc-sex marriages, and would fight cflorts (o prohibit
such marriages™), available at www.politico.comy/static/PPM110_wet 20090114 obama html,
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“is the ‘un-Lincoln.”” Whereas Abraham Lincoln compellingly explained the defects of
the Supreme Court’s notorious Dred Scott ruling and declared that the executive branch
under his direction would not abide by the mistaken principles set forth in that ruling,
Barack Obama embraces the notion that the Constitution means whatever five justices
say that it means. President Obama “would rather hint, and wheedle, and pine for an
eventual Supreme Court ruling in favor of same-sex marriage,” for he is “the Court’s
courtier, surrendering the dignity of his office, and the legislative power of Congress, to a
hope that the Supreme Court too will ‘evolve’ in its view, change the effective meaning
of the Constitution, and foist same-sex marriage on the American people with an

16
»—much less of a

authority more difficult to challenge than that of a mere president’
president who was elected to office while prominently claiming to oppose same-sex
marriage.
v

For all its flaws, the Obama administration’s decision to abandon its formal
defense of DOMA has the modest virtue of making overt a far greater scandal that the
Obama administration has been attempting to obscure: namely, that the Department of
Justice has only been pretending to defend DOMA but in fact has been actively
sabotaging it.

Here is the overarching narrative (a similar version of which could be recounted

for the Department’s deliberate mishandling of “Don’t Ask, Don’t Tell” litigation'"):

' Matthew J. Franck, “Obama, DOMA., and Conslitutional Responsibility,” Public Discourse, March 1,
2011, available at wwyy.thepublicdiscourse.cony2011/03/2827.

'" Sce Edward Whelan, “Don’t Defend. Don’t Tell,” Public Discourse, Oct. 15, 2010, available at
i/ www. thepublicdiscourse. cony/2010/10/1836.




62

1. On June 11, 2009, in Smelt v. United States, No. 09-286 (C.D. Cal.), the
Department of Justice in the Obama administration filed its first brief in defense of
DOMA. In straightforward and unremarkable legal prose, that brief argued that the claim
of plaintiffs, “a same-sex couple married under the laws of California,” that DOMA is
unconstitutional should fail for various reasons.

2. The Obama administration’s opening brief in Smelt elicited a firestorm of
opposition and outrage from gay and lesbian groups. As one gay publication put it (in an
article titled “Gay Blogosphere Erupts Over Obama’s DOMA Defense”'®), “The gay
blogosphere lit up like a firecraker [sic] Friday on news that the Obama administration
was defending the Defense of Marriage Act ... in a federal lawsuit.” One “[p]rominent
blogger” called the brief “despicable, and gratuitously homophobic”—among other
things, because he somehow found it objectionable that “the brief argued that DOMA is
reasonable..., is constitutional ..., [and] wasn’t motivated by any anti-gay animus.”
Another labeled President Obama “the homophobe in chief.” The head of the Human
Rights Campaign wrote President Obama a letter stating that “this brief would not have
seen the light of day if someone in your administration who truly recognized our
humanity and equality had weighed in with you.” And much, much more evidently went
on behind the scenes in meetings between the Administration and gay and lesbian
advocates.

3. In a stark demonstration of the power of a purportedly powerless group, the
Department sharply altered the course of its advocacy. In its reply brief in Smelt, filed on

August 17, 2009, the Department prominently stated (p. 2 (emphasis added)):

"™ Available at hitp/fwww ontopmae com/atticle aspx?id=4002&MediaTvpe= L &Cateporv=26.




63

With respect to the merits, this Administration does not support DOMA as a
matter of policy, believes that it is discriminatory, and supports its repeal.
Consistent with the rule of law, however, the Department of Justice has long
followed the practice of defending federal statutes as long as reasonable
arguments can be made in support of their constitutionality, even if the
Department disagrees with a particular statute as a policy matter, as it does here.
This halfhearted advocacy contradicts the promises made in confirmation testimony by
the Department’s political leaders. As a typical example, then-Solicitor General nominee
Elena Kagan testified at her confirmation hearing that the “critical responsibilities” that
the Solicitor General owes to Congress include “most notably the vigorous defense of the
statutes of this country against constitutional attack.”'® She made clear the obvious point
that an effective advocate must give the impression that he believes his own arguments,
whether or not he actually does.”
It gets much worse. In that same reply brief (pp. 6-7), the Department gratuitously
repudiated grounds for defending DOMA, as it asserted that “the United States does not
believe that DOMA is rationally related to any legitimate interests in procreation and

child-rearing and is therefore not relying upon any such interests to defend DOMA’s

constitutionality.” Never mind that these grounds had proven successful in previous

19 As for the situation in which the policy of a new Administration might differ from that of a previous
Administration, Kagan declared (in response to a written question):

The cases in which a change between Administrations is least justified are those in which the
Solicitor General is defending a federal statute. Here interests in continuity and stability combine
with the usual strong presumption in favor of defending statutes to produce a situation in which a
change should almost never be made. [Emphasis added.]

* As Kagan put it, “I know that [former Solicitor General] Ted Olson would not have voted for the
McCain-Fcingold bill, but he ... did an cxtraordinary job of delending that picce of Icgislation.... Aud
that’s what a solicitor gencral docs.” In responsc to then-Scnator Feingold’s joking obscrvation that T
could have sworn he almost was belicving what he was saying,” Kagan replicd: “For that day he was
persuaded, and that’s all you nced.”
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litigation against DOMA?! (as well as in challenges to traditional marriage laws). And
never mind that, as the Department’s opening brief had pointed out, the “United States,”
in the form of a report of the House Judiciary Committee, had invoked these very
interests when Congress enacted DOMA.

A proponent of same-sex marriage promptly celebrated the Department’s reply
brief with these apt observations (emphasis added):

This new position is a gifi to the gay-marriage movement, since it was not

necessary to support the government’s position. It will be cited by litigants in

state and federal litigation, and will no doubt make its way into judicial opinions.

Indeed, some state court decisions have relied very heavily on procreation and

child-rearing rationales to reject SSM [same-sex marriage] claims. The DOJ is

helping knock out a leg from under the opposition to gay marriage.

4. Thereafter (and up until its outright abandonment of DOMA), the Department
took this same position in every DOMA case, and ultimately engineered the desired
result. In Gill v. OPM (D. Mass. Jul. 8, 2010), the lone judge to rule against DOMA noted
that “the government has disavowed Congress’s stated justifications™ for DOMA and
stated that he would therefore address them “only briefly”: “This court can readily
dispose of the notion that denying federal recognition to same-sex marriages might

encourage responsible procreation, because the government concedes that this objective

bears no rational relationship to the operation of DOMA.”

! See Smelt v. County of Orange, 374 F. Supp. 2d 861, 880 (C.D. Cal. 2003) (“Because procreation is
necessary to perpetuate mankind, encouraging the optimal union for procreation is a legitimate government
interest. Encouraging the optimal union for rearing children by both biological parents is also a legitimate
purpose of government.”), reversed on standing grounds, 447 F.3d 673 (9th Cir. 2006); Wilson v. Ake, 354
F. Supp. 2d 1298, 1309 (M.D. Fla. 2005) (applving Eleventh Circuil precedent that “encouraging the
raising ol children in homes consisting of a married mother and father is a legitimale slate interest”™); /i re
Kandu, 315 Bankr. R. 123, 146 (2004) (applying authorities recognizing that “the promotion of marriage (o
cncourage the maintenance of stable relationships hat facilitate to the maximum cxtent possible the rearing
of children by both of their biological parents is a legitimate congressional concern™).

* Dale Carpenter, “DOJ Boosts the Causc of SSM,” Aug. 17, 2009, available at
volgkh.comvurchivesfarchive 2009 08_16-2009 08 22 shtml#1250541892.

15
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5. In November 2010, Assistant Attorney General Tony West, the head of the
Department’s Civil Division, told a group of liberal bloggers that it was “difficult” for the
Obama administration to defend DOMA (and “Don’t Ask, Don’t Tell”). West admitted
that the Department was modifying and diluting its legal arguments in DOMA cases to
comport with the Obama administration’s “policy values.” As one sympathetic account™
put it (emphasis added):

West said Monday that DOJ was discharging its responsibility to the tradition of

the Justice Department while making adjustments to the arguments in line with

the administration's views.

“I think that the best example -- let me give you one -- in the Defense of Marriage

Act -- you’ll notice that we have not only discharged our responsibility to defend

the constitutionality of a congressional statute, but we ‘ve done so in a way which

reflects the policy values of this administration,” West said.

“We disavowed some arguments that we believed had no basis in fact, and in fact

we presented the court through our briefs with information which seemed to

undermine some of the previous rationales that have been used [in] defense of that
statute,” West added.
According to the same account (emphasis added), West further revealed that the Civil
Division “has worked with the Civil Rights Division’s liaison to the gay, lesbian,
bisexual and transgender community to make sure that future briefings don’t advance
arguments that they would find offensive.” In other words, West was conceding that the
Department was allowing the sensitivities of a favored political constituency to have

extraordinary influence over how the Department defended, or pretended to defend,

DOMA.

3 Available at hig:/fpmmuckraker, alkin
dadt_doma difficult for admumstration.php.
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In sum, far from providing the vigorous defense of DOMA that it promised, the
Obama administration undermined that litigation for the obvious purpose of pleasing a
powerful and favored political constituency.

Vv

I will close with a few final observations about the decision by the House of
Representatives to retain counsel to defend DOMA:

1. That decision is fully warranted and should be supported, as a matter of
principle, by all House members, whether or not they support DOMA. For the reasons
explained by former Clinton administration Solicitor General Drew Days, the Obama
administration should not be rewarded for failing to afford Congress and its enactments
the respect to which they are entitled and it should not be permitted to use litigation “as a
form of post-enactment veto of legislation that [it] dislikes.”

Anyone unclear on the principle at stake should ponder the prospect of a
Republican president, elected in 2012, who decides to abandon defense of constitutional
challenges to the Patient Protection and Affordable Care Act of 2010 (aka ObamaCare).

2. The Department should be encouraged or compelled to undo as much as
possible the damage that it has done to defense of DOMA. That means, among other
things, that the Department should agree in its briefs that the House of Representatives
should not be foreclosed from asserting the justifications for DOMA on which the House
relied when DOMA was enacted, including that DOMA serves weighty public interests
in responsible procreation and child-rearing. That means, also, that the Department
should take all necessary steps, along the lines outlined by Walter Dellinger, to ensure

that proceedings are not dismissed for lack of adverseness between the parties.



67

3. The Department’s irresponsible course of action is fully to blame for the
House’s need to incur legal fees in defending DOMA. Thus, although it is refreshing to
witness concerns of fiscal frugality from some members of the House not ordinarily
associated with such concerns, those concerns are misdirected if they are deployed to
question or oppose the House’s retention of counsel. The far more sensible course is for
the House to make clear that the sum to be appropriated for the Department will be
reduced by the sum expended on legal fees in defense of DOMA—or, better yet, by some

healthy multiple of that sum.
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Mr. FRANKS. There were questions earlier as to why the Depart-
ment was not invited here. Just for the record, the Department did
write a letter to us outlining their position, and we used that as
a basis for that. The minority had the opportunity, if they chose,
to choose a witness from the Department if they felt like further
clarification beyond the letter was significant. And I just wanted to
put that on the record.

I will now begin my question—the questioning by recognizing
myself for 5 minutes.

Mr. Whelan, the President has a constitutional obligation to
“take care that the laws are faithfully executed.” And he swears an
oath to faithfully execute his office. Do these constitutional obliga-
tions, in your mind, require that decisions not to defend a law must
be based on sincere legal analysis rather than a political calcula-
tion?

Mr. WHELAN. Absolutely. And further, they require that that
legal analysis, not only that it be sincere, but be very carefully con-
sidered and responsible.

Again, the point I would emphasize here is that putting aside
questions of constitutional authority, the very basis on which Attor-
ney General Holder has attempted to defend this action, the notion
that this is consistent with the standard of defending any time
there are reasonable arguments to be offered; in fact, it is clear
that is not the case here.

Mr. FRANKS. So I guess the follow-up question is do you believe
the President’s actions meet the Constitution’s faithfulness stand-
ard?

Mr. WHELAN. No, I don’t.

Mr. FRANKS. Do you view the present Administration’s actions in
the DOMA litigation as an improper politicization of the Justice
Department?

Mr. WHELAN. I do. And again, as I have outlined and detailed
more extensively in my written testimony, I think we see the whole
track record of undermining this litigation, as well as the Don’t
Ask, Don’t Tell litigation, which I have addressed in separate
writings.

Mr. FRANKS. Ms. Gallagher, virtually every known society, as
you mentioned in your testimony, since the beginning of history
has had some form of marriage. There have been some cultural dif-
ferences in the meaning of marriage among various societies, but
what elements of marriage have been universal?

Ms. GALLAGHER. Would you forgive me if I just made a brief re-
mark on the politicization thing and then answer your question?

Mr. FRANKS. Certainly.

Ms. GALLAGHER. Thank you.

For me, the context of this last decision to refuse to defend
DOMA, you have to look at the history of this. When DOMA was
first challenged in the first circuit, a career Justice Department
lawyer submitted a brief in that case similar to the briefs that had
won in other litigations. There was a huge outcry from an impor-
tant member of President Obama’s political base. That brief was
publicly withdrawn, and then a new brief repudiating the purposes
of DOMA was resubmitted.
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And so I just wanted to add that, in addition to—when you are
evaluating President Obama’s Justice Department’s decision now
on whether it is politicization, I think you have to see it in the con-
text of the very public way in which the Justice Department’s ac-
tions were publicly politicized. Its legal strategies were shifted in
response to politically expressed outrage.

And now I will let lawyers handle those questions.

There is a basic shape to marriage in virtually every known
human society, and it varies a lot. It is not unchanging. But it is
always a public union, not just a private personal and intimate
union; it is a sexual union, it is not some other kind of union, in
which the rights and responsibilities—between a man and a
woman, I should say. At least between one man and one woman.
Because polygamy is, frankly, fairly common in—especially in
small tribal societies, in which the rights and the responsibilities
of the man and the woman toward each other and toward the chil-
dren their sexual unions naturally produce are publicly defined and
supported, which means we don’t the just leave it up to a bunch
of adolescents in the middle of their psychological dramas to figure
out on their own what this whole big dimension of human experi-
ence means.

Virtually every society has recognized you need a public institu-
tion that is dedicated to the idea that children need a father as
well as a mother, and that, you know, brings the two sexes to-
gether into a union that protects the children that their bodies
make together.

Mr. FRANKS. So do you agree or disagree with the Massachusetts
Supreme Court’s holding that government creates marriage?

Ms. GALLAGHER. The very worst part of the Goodrich decision is
the one line—well, there are a lot of parts I disagree with, but it
is the line that essentially what we have here is a licensing
scheme, right? As if the Legislature of Massachusetts just sat
around and dreamed up this idea called marriage.

I think that government has a role in recognizing marriage be-
cause it is so important to the common good, but I do not believe
that government invented marriage and has the right to redefine
it, a moral right.

Mr. FRANKS. Well, thank you, Ms. Gallagher.

I guess I am about to lose my time here, so I will now recognize
Mr. Nadler.

Mr. NADLER. Thank you.

Ms. Gallagher, how would you explain to children like McKinley
and Brianna, who are here with us with their parents today, that
their family is not deserving and should be excluded from the pro-
tections and benefits of marriage, including the important con-
firmation that the Federal Government considers them a family?
Would you consider these children expendable?

Ms. GALLAGHER. I think no children is expendable. And, by the
way, this is a question that has been answered about the ideal of
marriage. Gay people have families that are not marital families,
but they are families. I myself was an unwed mother, so I have
firsthand experience with being in a family that is not a marital
family.
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I don’t think that you need to have a message of stigmatization
and exclusion to protect an ideal which is important to the whole
of society.

Mr. NADLER. That is the whole point of DOMA, to stigmatize and
exclude.

Ms. GALLAGHER. Well, that is your opinion, with all due respect.
It is not my opinion, nor, I think, what was expressed by Congress
in 1996 or by

Mr. NADLER. Excuse me. I have the time. How does excluding
these people help protect marriage?

Ms. GALLAGHER. Well, the way that I think that the majority of
Americans who disagree with you understand it is that these are
not marriages. So it does not make sense because——

Mr. NADLER. I didn’t ask that question. I asked, how does exclud-
ing these people from marriage help protect heterosexual mar-
riages?

Ms. GALLAGHER. Because including same-sex unions as mar-
riages denies at a public level that marriage is about, in an impor-
tant way, bringing together mothers and fathers for children.

Secondarily, it is based on the idea that it is immoral and abhor-
rent to have a

Mr. NADLER. In other words, we need to exclude——

Ms. GALLAGHER.—dedicated to bring around——

Mr. NADLER. In other words—excuse me.

Ms. GALLAGHER. I am trying to answer the question.

Mr. NADLER. Yes. But you are answering it at length greater. 1
only have 5 minutes.

Ms. GALLAGHER. I apologize.

Mr. NADLER. Now, you spoke exhaustively about a supposed
politicization of the Justice Department under this Administration.
Your organization, which is based in New Jersey, spent nearly
$650,000 on a campaign to unseat Iowa Supreme Court Justices
because of their decision that gay and lesbian couples should be
able to marry in Iowa.

Do you think that judges should decide cases based on political
concerns or they fear for their jobs? And, if so, how does the judi-
cial branch differ from the legislative branch? And what is the pur-
pose of the legal protection clause?

Ms. GALLAGHER. The National Organization for Marriage is a po-
litical advocacy organization, so I think it is appropriate for us to
be politically involved in a way that the Department of Justice is
not supposed to be politicized.

Mr. NADLER. No. But are judges supposed to decide cases on that
basis?

Ms. GALLAGHER. Secondly, I think there is an argument about
whether judicial elections are a good idea. But what I don’t think
you can say to the people of Iowa is if—you have an election for
judges, but you are not allowed to vote no because you disagree
with their decision on

Mr. NADLER. So you think judges should be in a position where
they have to take into account the popularity, not just the justice,
of what they are about to decide.




71

Ms. GALLAGHER. Well, I think there is an argument about wheth-
er judicial elections are a good idea, and I have not expressed—I
don’t actually have a informed opinion on that. But I do believe——

Mr. NADLER. Thank you.

Professor Ball, would you comment on Mr. Whelan’s comments
on the lack of any legal justification for the Department of Justice’s
decision on defending section 3 of DOMA?

Mr. BALL. Yes. I completely disagree.

Mr. NADLER. Could you turn on the mike, please?

Mr. BALL. It is on on. I am sorry, it is probably not close enough
to my mouth.

I completely disagree with that characterization. It seems to me
that the Obama administration has done a careful and thorough
job looking at the arguments in favor of DOMA, and they have de-
cided that, in fact, there is no rational reason to deny couples who
are already married under their State laws of the hundreds and
hundreds of Federal benefits that are based on marriage.

It is important in understanding the Obama administration’s de-
cision that marriage, family law, domestic relations, has always
been a matter of State jurisdiction. So in that context I think the
Obama administration’s decision here is the correct one.

Mr. NADLER. Thank you.

And finally, what is your response to Mr. Whelan’s claims that
all 11 Federal circuits that have addressed the question have deter-
mined that rational basis review is the proper basis to apply to
laws that discriminate against gay men and lesbians?

Mr. BAaLL. Well, I can see that in the 1980’s and 1990’s, there
were a handful of circuit courts relying on Bowers v. Hardwick,
which is no longer a good law——

Mr. NADLER. No longer good law because it was explicitly over-
ruled by the Supreme Court.

Mr. BALL. Exactly. Correct.

They did conclude that lesbians and gay men’s sexual orientation
classifications were not entitled to heightened scrutiny.

What has happened, of course, as you mentioned, is that that
case has been overturned, and what we have had in the last few
years is some circuits citing to those old cases whose legal rea-
soning is no longer valid without engaging in the appropriate anal-
ysis of whether a particular classification merits a heightened scru-
tiny. So I disagree with that legal conclusion.

Mr. NADLER. And you would say that in light of Romer v. Evans
and in light of Lawrence, two Supreme Court cases, that courts
would be compelled to decide that there is a heightened scrutiny
requirement?

Mr. BALL. Absolutely. I mean, because of Romer, because of Law-
rence, because of the long history of discrimination, because of the
fact that sexual orientation has nothing to do with the ability of in-
dividuals to contribute to society, which make therefore suspect
government classifications based on sexual orientation.

Mr. NADLER. Thank you. I yield back.

Mr. FRANKS. Thank you, Mr. Nadler.

I hope we can be as respectful to the witnesses as we possibly
can.

Mr. Conyers, I will recognize you, sir, for 5 minutes.
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Mr. CONYERS. Thank you very much.

Was Mr. Nadler correct when he said your organization raised
sums of money against judges in more than one State?

Ms. GALLAGHER. I believe the only judicial election we were in-
volved with was last November’s in Iowa, where for the first time
in history the people of Iowa voted down all three judges who were
up for judicial retention election, yes. And I am under oath, so I
don’t know if it was 600,000 or 650,000, but it was on that order
of expense we spent in media, informing the voters that these
judges had voted for gay marriage, yes.

Mr. CoNYERS. What about in Maine, your organization in Maine?

Ms. GALLAGHER. We were not involved in judicial retention elec-
tSions in Maine. We have been politically involved in a number of

tates.

Mr. CONYERS. I am talking about repealing a law allowing gay
and lesbian couples to marry.

Ms. GALLAGHER. Yes, we were responsible for getting Prop 8 only
the ballot and were probably the lead organization in the Maine
case.

Mr. CONYERS. And is it true that your organization may have
spent $1.9 million in that campaign?

Ms. GALLAGHER. I don’t have those figures in front of me, but we
certainly were involved. That is probably on the order of correct
again. I didn’t really come prepared to testify in detail on those
questions, but that is—I am sure that if that is what you are told,
it is on that order.

Mr. CoNYERS. That is a lot of money.

Ms. GALLAGHER. Well, last year we raised and spent $13 million,
to the best of my recollection. So in 3 years we have grown from
zero to that. We have 50,000 donors and about 800,000 people ac-
tively involved.

Mr. CONYERS. So you plan to raise even more money. It keeps
getting larger and larger?

Ms. GALLAGHER. Well, until we win the fight to protect marriage
as one man and one woman, we will try to raise as much money
as we can. It will be a long time until we are as big as the Human
Rights Campaign, but that is our goal.

Mr. CoNYERS. Well, if, as you contend, the will of the people on
this issue is so clear, why do you have to raise more and more
amounts of money?

Ms. GALLAGHER. Well, do I really have to explain to a Congress-
man that it is important to raise money to get your message out?
I think that is the way politics works. One of the reasons I founded
the National Organization for Marriage is that I realized that so-
cial conservatives—and not everybody who agrees with us would
call themselves a social conservative—but that we relied too much
on spontaneous mass uprisings of the people, and that, in fact, you
know, we needed to be politically organized.

I have to say, I learned a lot by watching how effective the gay
rights political organizations are about what needed to be done if
we are going to have two teams on the field on this issue.

Mr. CoNYERS. Well, I can see why you were invited here. I still
am going to consult with the Chairman of the Committee about the
letter that is now contended that we should have invited the Attor-
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ney General if we wanted him so badly, but yet we are going to
have the Attorney General next month after we have gone through
all of this.

Mr. Whelan, you said that this was obviously politically moti-
vated by the President, by his conduct in not defending these cases.
Are you aware that he campaigned against DOMA even before he
was elected President?

Mr. WHELAN. I am aware that he has taken the position——

Mr. CoNYERS. I said you are aware of that, aren’t you?

Mr. WHELAN. As a matter of policy, yes.

Mr. CoNYERS. All right. And that the issue that we have been
really going over here today is not about whether he was going to—
whether he is for it or against it. The issue is whether the Depart-
ment of Justice should defend the case. Isn’t that what really the
finer issue is about?

Mr. WHELAN. Whether the Department will abide by its long-
standing practice of vigorously defending Federal laws for which
reasonable defenses may be offered, yes.

Mr. CONYERS. Well, what about all of the Bush-era decisions of
which we are told it is several hundred, some have said as high as
750, in which he declared laws that he was signing were unconsti-
tutional, and he wasn’t going to enforce them? Has that ever come
to your attention as a scholar?

Mr. WHELAN. Absolutely, and indeed I addressed that in my tes-
timony. And as I make clear, the source of the President’s author-
ity to decline to defend a Federal law is exactly the same as the
source of his authority to issue constitutional signing statements,
a practice that President Obama, over no one’s objection, has con-
tinued. The question is whether in any particular instance the ex-
ercise of that authority is sound or not.

Mr. CoNYERS. Well, you mean sound in terms of whether you
agree with it or not?

Mr. WHELAN. I mean sound in terms of good constitutional judg-
ment, sound—and I mean—in particular here, I mean sound in
terms of the rationale that the Administration has offered.

Mr. CoNYERS. The President, sir, not only is a lawyer, but he
taught constitutional law. He was a United States Senator. And I
am sure your opinion about what is sound or not is as good as any-
body else’s, including mine, but why do we have to gather here
today to question whether it is sound or not? It is going to be tested
in the courts, as you well know.

Mr. WHELAN. Well, the fact that President Obama has the strong
background that you identify in constitutional law makes it all the
more implausible to think that suddenly he has discovered simply
because a case has been filed in the Second Circuit, that his under-
standing, his longstanding understanding, that DOMA was con-
stitutionally permissible but bad policy was wrong, and indeed that
DOMA and marriage laws throughout the country are somehow
unconstitutional. It simply isn’t plausible that——

Mr. CONYERS. What is so implausible about it?

Mr. WHELAN. The filing of a case, the filing of two cases in the
Second Circuit, that triggers this complete 180-degree turn and
Barack Obama’s understanding of the constitutional status of
same-sex marriage? As I document in detail in my testimony, I
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think one would have to be very naive to think that it is anything
other than a stealth strategy of step by step by step the Adminis-
tration is doing whatever it can to promote same-sex marriage and
to induce the courts to adopt that approach.

Mr. CONYERS. I am totally confounded by you and I admit that
he is a good lawyer, he was a Senator, he is a law school scholar,
he has taught law, and now you say it is perfectly naive to think
that there was anything other than a political motive for him to do
what he did.

Mr. WHELAN. Let me put it this way

Mr. CONYERS. Wait a minute——

Mr. WHELAN. May I respond to that?

Mr. CONYERS. Just a moment. Yes, I should let you do that.

Mr. WHELAN. The matter would have been quite different if
President Obama when running for President had said, I believe
there is a constitutional right to same-sex marriage. I believe that
the Defense of Marriage Act is unconstitutional. It would have been
entirely different if from the outset the Department of Justice,
rather than pretending to defend these cases, had said, we are not
going to have anything to do with them. We are following what our
President says. We are going to let other people step in and offer
an effective defense.

Instead they pretended to defend them, undermining those cases
in the process. That whole course of conduct, more than this par-
ticular decision in February, is the real scandal.

Mr. FRANKS. Mr. Conyers, I think they are going to call a vote
here pretty quickly, so I want to try, if we can

Mr. CoNYERS. Thank you for your generosity and the time, Mr.
Chairman. I yield back.

Mr. FRANKS. I would now quickly, related to political fund rais-
ing, I am understanding Mr. Obama intends to raise about $1 bil-
lion this next time, and if he is convinced that he has got the will
of the people, perhaps he should just forego that.

Mr. Scott, you are recognized for 5 minutes.

Mr. ScorT. Thank you, Mr. Chairman.

Professor Ball, does DOMA prohibit gay marriage in States if
States want to do it?

Mr. BALL. Absolutely not.

Mr. ScoOTT. Does it deny gay couples the right to have or raise
children?

Mr. BALL. No, it does not.

Mr. Scotrt. If the State recognition of gay marriages in other
States, if the full faith and credit clause of the Constitution doesn’t
require it, what is the effect of the law?

Mr. BALL. If the Constitution doesn’t require it, then that part
of DOMA—are you referring to section 2, Mr. Congressman?

Mr. Scort. The part that allows the States not to recognize an
out-of-State gay marriage.

Mr. BALL. Yes. You know, the issue of whether or not a marriage
recognized in one State is constitutionally—that there is a constitu-
tional obligation to recognize that marriage, it is a complicated one,
and what exactly the statute adds to that is not entirely clear, but
I think——
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Mr. ScoTT. Because if it has to recognize that the statute is un-
constitutional and meaningless, if it doesn’t require it, then it
wasn’t needed to begin with.

Mr. BALL. That is correct. It is part of the problem with DOMA,
that it was never needed to begin with. Neither section 2 nor sec-
tion 3 were needed.

Mr. Scort. Ms. Gallagher, you started to mention something
about antimiscegenation laws. I know Virginia was the case in Lov-
ing v. Virginia. We had a law since 1691. Sixteen other States had
laws that were overturned by the by the Loving case.

We have heard a lot about letting the democratic process deal
with this, but it was those, I think they are they are called lifetime
activist liberal Federal judges violating the will of the people over-
turned those laws. Was that a good idea to allow those judges to
impose their will on the people, or should we have relied on the
democratic process to change those laws?

Ms. GALLAGHER. I believe that the constitutional protections for
race are extremely important, are properly enforced by the courts.
In fact, it took an entire Civil War in which 600,000 people died
in order to get the equal protection clause, which specifically refers
and clearly forbids racial classifications.

Mr. ScoTT. So it was a good idea to override the will of the peo-
ple in that case and not to allow the judicial process to consider gay
marriages?

Ms. GALLAGHER. Well, I have never argued that people don’t
have a right to litigate. I think that that is a basic civil right. But
what I have argued is that the traditional understanding of mar-
riage is the union of husband and wife is not at all akin to inter-
racial marriage and should not be treated by the courts in the
same way.

Mr. Scotrt. Well, since 1691, the definition of marriage in Vir-
ginia, my home State, was that it could not include Blacks and
Whites.

Ms. GALLAGHER. And we totally agree about that, that that was
a good thing to do. What we are disagreeing about is whether there
is any analogy to be drawn between interracial marriage and defin-
ing marriage as the union of husband and wife, and we probably
just substantively disagree about that.

I raised it in the context of pointing out if you really believe that,
that people who think like me and the millions of Americans who
think like me, that we are like bigots who opposed interracial mar-
riage, the government is going to intervene very strongly to affect
those people’s lives in areas from professional licenses, the tax-ex-
empt status of organizations.

We are already seeing, in fact, the beginnings of the impact on
individuals who belong to traditional-faith communities of the idea
that these views are akin to racial bigotry. I have seen people los-
ing their jobs. I have seen licenses threatened. We are seeing peo-
ple kicked out of graduate school programs. And, you know, I have
a serious concern that there are people who really do believe it is
like interracial marriage and that the government and the
courts

Mr. ScotrT. Well, Ms. Gallagher, remind me what churches were
saying about interracial marriages before 1967.




76

Ms. GALLAGHER. Well, actually, I am a Roman Catholic, and I
would argue that the dominant Christian tradition, as practiced
not only in the United States but across centuries in history, that
there is no grounding for that as a deep Christian idea. But cer-
tainly people made arguments from the Bible. You know, the devil
can quote Scripture for his own purposes. There is no question
about that.

Mr. ScoTT. Are you telling me the churches in Virginia——

Ms. GALLAGHER. You are stretching my knowledge to go back to
the churches in Virginia in the 18th and 19th century. But cer-
tainly having looked at it, it is quite probable that there were
churches that made that argument.

Mr. ScoTT. My time has expired. I just want to remind people
what Professor Ball pointed out, that failure to recognize other
States’ unions gets you into all kinds of problems with estate tax,
real estate and other things that actually make no sense. And I
thank him for bringing that up.

I yield back.

Mr. FRANKS. Thank you, Mr. Scott.

I now recognize Mr. Quigley for 5 minutes.

Mr. QUIGLEY. Thank you, Mr. Chairman.

Mr. Chairman, you are right, we should treat our witnesses with
respect. This is a very passionate issue, and sometimes that makes
it difficult for folks to talk. We talk past each other. The law has
been talked about a lot here, and it becomes an emotional issue.

So I haven’t done this yet, but, you know, for me, the issue of
how this relates to parenthood has been paramount. This Sunday
my youngest turns 21, and my kids have been different and dif-
ferent challenges, as every parent can say. I would like to think I
have been a good parent. Only time will tell. My parents probably
felt the same way. So I am no expert on it.

But wouldn’t you agree it is such a personal issue? It is so close.
For those who want government to stay out of people’s lives, what
could be more personal than the decision on who you should love
or can love and how to express that love in raising children?

You have seen the commercials about adoption. They say you
don’t have to be perfect to be a parent. It has nothing to do with
orientation, but you get the flavor of it. I am not perfect. You talk
about as it relates to being able to procreate, stability, that you
need a father as well. You recognize that it is probably the minor-
ity of straight couples have that kind of situation right now, but
we don’t tell those folks that they can’t be married, or, if that is
the end of it, they can’t.

I will let you go. If it is just a personal thing, and I actually
think that hinges a lot of public opinion, I am no expert, but I
think it has more to do with whether or not I was a good parent,
or you or anybody else here, more to do with being willing to wipe
noses, deal with skinned knees, teach how to ride a bike, teach how
to read, be patient, loving, pretend to know something about girls’
fashion. You get a sense of that.

I don’t think in the moments of being a parent that you are
thinking what your orientation is, and I sure as heck don’t think
your kids do either.
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Ms. GALLAGHER. You know, we would agree on so much if we
weren’t in a hotly contested political arena where it is not—some-
how it is not in anyone’s interest to agree.

}11\/11". QUIGLEY. I just want this one time we don’t talk past each
other.

Ms. GALLAGHER. I honestly believe 90 percent of what you said.
I believe there are gay people who are wonderful parents. And it
is interesting to me that no matter how I try to avoid it, that peo-
ple interpret what I say as a condemnation of gay people and their
parenting skills, because that is not my intent.

What I really do believe, however, is that we have an enormous
problem in this country. It wasn’t caused by gay people, and it
can’t be cured by them, but it is entirely about how serious we are,
not about marriage as an expression of romantic love, which is
doing fine in Hollywood, right, but whether marriage as a social in-
stitution is going to fulfill its role of bringing together mothers and
fathers and keeping them together in the same loving family for
the sake of the children.

And I wish I believed, as you do apparently, that same-sex mar-
riage is just going to be about including a few more people in the
same institution. What I really do believe is that the founding
ideas driving the social institution have big consequences, and the
heart of the gay marriage idea is that if you think it is ideal for
a child to have a mother and father and that marriage is about
this, there is something wrong with you, you are being mean to gay
people. That may not be your view, but it is the dominant idea ex-
pressed now.

If you just go out in the public square and you say—this hap-
pened to me in Maine. I was on a radio show, and I said, well, you
know, marriage deserves its unique status because children need
a mother and father. And the host turned to me and said, I cannot
believe I am hearing such hatred and bigotry.

You know, I understand that some people hear it that way. It
saddens me. But it also persuades me that we are in a real funda-
mental question about what marriage is supposed to mean.

Mr. QUIGLEY. But if your concern is to defend marriage, don’t
you see greater threats being infidelity, domestic violence, alco-
holism, drug use? Those are the things that drive families apart.

Ms. GALLAGHER. I spent about 20 years in the family fragmenta-
tion debate, working on the issues of divorce and unmarried child-
bearing, and I still actually devote some of my time to that. But
I do see a need. I wouldn’t say—if I could wave a magic wand and
eliminate divorce and have gay marriage, I might wave that magic
wand. But that is not the way it works.

You know, just as in the 1970’s when I was a child, I was told
that the no-fault divorce revolution wouldn’t affect marriage be-
cause it would only affect bad marriages. And I think that turned
out to be wrong. I think it affected everyone’s marriages by chang-
ing the sense that marriage is a permanent commitment. And in
the same way, I think same-sex marriage is going to eventually af-
fect everyone’s marriage, not mine because I am old, but by chang-
ing the public understanding of what this institution is and what
it is for, and by branding people who hold my views of marriage,
which, again, are very powerfully related to its role in protecting
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children by regulating family structure—by branding people like us
as motivated by animus and hatred, and it is going to be hard to
sustain that idea if the law adopts that point of view toward the
people who hold it.

Mr. QUIGLEY. Thank you, Mr. Chairman.

I guess what divides us is that this is a very personal issue. And
you can have your views, but when you do what you do, you limit
what others can do to express theirs.

Ms. GALLAGHER. This goes to the oddity of having a personal in-
timate decision to invite the government in to regulate your rela-
tionship through law. And it is law.

Mr. FRANKS. Thank you, Mr. Quigley.

Ms. Gallagher, I might just say that many of us wish, in your
response to Mr. Quigley, wish we could articulate our position as
well as you did. I wish I could say it that well.

I would like to thank our witnesses today for their testimony,
each one of them.

Without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for witnesses,
which we will forward and ask the witnesses to respond to as
promptly as they can so that their answers may be included in part
of the record and made part of the record. So, without objection, all
Members will have 5 legislative days within which to submit any
additional materials for inclusion in the record.

With that, again, I sincerely thank the witnesses, and this hear-
ing is now adjourned.

[Whereupon, at 11:20 a.m., the Subcommittee was adjourned.]
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APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

Congressman Mike Quigley
Judiciary Constitution Subcommittee-DOMA hearing
April 15, 2011

Opening Statement

Mr. Chairman:

‘T'he rights of our citizens are not granted by any branch of government, they
are guaranteed by the Constitution.

When the Legislative or the Executive Branches fail to uphold these rights, it
has historically been the Judicial Branch which returned our nation to the principles of
the Constitution.

The Supreme Court struck down school segregation in Brown v. Board of
Fducation of Topeka, Kansas after a century of maction by the U.S. Congress.

In United States v. Virgmia, the Supreme Court ended gender discrimination at
The Virgmia Military Institute.

And in Gill v. OPM, and Massachusetts v. HHS, a federal court ruled that
Section 3 of DOMA 15 unconstitutional.

Here again, the judicial branch returned our nation to the principles of the
Constitution. Fqual Protection under the law demanded no less.

In 1996, Congress got 1t wrong with the passage of DOMA. But in 2010, our
Judiciary got it right.

Judge Tauto reached the decision that Section 3 of DOMA could not survive
constitutional scrutiny, for it violates the cqual protection clause of the 57
Amendment.

Section 3 of DOMA 1s not about who has the right to marry; the states decide
that. Scction 3 is about how couples who alrcady are married under state law will be
trcated under federal law.

The Government Accountability Office ((GAQO) has estimated that more than
one thousand, one-hundred (1,100) federal laws use marital status to determine federal

responsibilitics and rights.
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Scction 3 of DOMA cxcludes gay and lesbian couples from being considered as
family under cach and cvery onc of these laws.

This 1s the opposite of equal protection under the law.

Recently, the Justice Department followed course in concluding that section 3
of DOMA is unconstitutional. By doing so, the Justice Department is not abdicating
its constitutional responsibilitics, 1t 1s executing them.

But let’s be clear: DOMA 1sn’t just an unconstitutional law, 1t’s dumb public
policy.

Liveryone of the stated rationales for DOMA has been refuted by our better
judgment or our shared cxperiences.

DOMA was satd to advance the government’s interest in traditional notions of
morality.

But as the Supreme Court made clear in Romer vs. Lyans, “the fact that the
governing majority m a State has traditionally viewed a particular practice as rmmoral in
not a sufficient reason for upholding a law...”

DOMA was said to defend and nurture traditional heterosexual marriage.

But the claim that favoring heterosexual marriage is justified because that
provides a better environment for children has been rejected by Ieading medical,
psychological, and soctal welfare organizations.

These organizations agree that gay and lesbian parents are equal to their
heterosexual counterparts.

DOMA was said to protect state sovercignty and democratic sclf-governance.

Instead, it does the opposite. Section 3 of DOMA violates the state’s right to
regulate marriage by inducing the state to violate the equal protection right so its
citizens.

The legslative record of DOMA shows that its truc purposc was stmply to
express moral disapproval of gay and lesbian couples and families. During floor
debate, members repeatedly voiced disapproval of homosexuality as “immoral” or

“depraved.”
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‘That legislative history represents a stain on this great institution we arc all a
part of today as well as a betrayal of one of American’s most fudamental values: that in
this country, we judge every individual on the content of his character.

DOMA was passed by Congress in 1996. The fact that it is such recent history
makes it more pamful. Tor even then, T beere we knew better.

But more importantly, as I look around the room today at my esteemed
colleagues on both sides of the assle, T know we know better.

So that truth begs one essential question: Why are we here today discussing this?

Senator McGovern wrote in 1972, “what is right has always been called radical
by those with a stake in things that are wrong.”

And although there was a time when mantras like this were a rallying cry at
GIBT gatherings in support of 1ssues such as same-sex marriage, it need not be
anymore.

Because there’s nothing radical about betng allowed to marry the person you
hold closest in your heart. And there’s nothing radical about expecting that union to
recetve the full protection of the law.

Liqual Justice Under the law. ‘Lhese are the words that are emblazoned in stone
above the entrance to the highest court in the land.

At times mn our history we have fallen wocfully short of delivering on that
promuse. But through the courage and steadfast determiation of a vocal few who
have msisted on nothing less, we have slowly but surely continued to perfect our
union.

Equal Justice under the law. Our Courts get that. Our Executive Branch gets
that. It’s time that our Legislative branch does the same.

T'hank you; and I yicld back.
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United States House of Representatives
Committee on the Judiciary
Subcommittee on the Constitution

Hearing on
“Defending Marriage”
Friday, April 15, 2011
10:00 a.m.
2141 Rayburn House Office Building

Question for the Record
From Representative Robert C. “Bobby” Scott
To Maggie Gallagher

Q1: If a same sex couple is legally married in Massachusetts, lives in
Massachusetts, and owns real estate in Virginia, what happens to the real
estate in Virginia if one spouse dies without a will? Would the result be the
same if the couple moved to and were living in Virginia when one died?

Answer: ['m not an attorney versed in estate law. I do not know the answer to your
question. People who own substantial property ought to consult an attorney and
leave a will, generally speaking, otherwise problems are pretty sure to arise.
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United States House of Representatives
Committee on the Judiciary
Subcommittee on the Constitution

Hearing on
“Defending Marriage”
Friday, April 15,2011
10:00 am.
2141 Rayburn House Office Building

Question for the Record
From Representative Robert C. “Bobby” Scott
To Carlos A. Ball

Q1: If a same sex couple is legally married in Massachusetts, lives in
Massachusetts, and owns real estate in Virginia, what happens to the real
estate in Virginia if one spouse dies without a will? Would the result be the
same if the couple moved to and were living in Virginia when one died?

Answer: If the married same-sex couple never lived in Virginia, then that state
does not have a valid interest in refusing to recognize the out-of-state marriage for
purposes of the application of the intestacy statute. In fact, courts in states that had
prohibitions on interracial marriages, before they were struck down by the U.S.
Supreme Court, consistently allowed non-resident survivors of interracial out-of-
state marriages to inherit property under their intestacy statutes. As a result, the
surviving spouse in the question’s first scenario should be permitted to inherit the
decedent’s interest in property that the couple owned as tenants in common.

If the couple moved to Virginia prior to the death of one of the spouses, then it is
likely that Virginia courts would rely on the state’s Defense of Marriage Act to
refuse to allow the surviving spouse to inherit the property interest. [t should be
noted, however, that Section 2 of the federal Defense of Marriage Act would not
add anything to the legal analysis. That is, the question of whether an out of state
same-sex marriage, entered into by Virginia residents, should be recognized in
Virginia is a matter of Virginia law. This illustrates why Section 2 of the Defense
of Marriage Act is superfluous and unnecessary.
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United States House of Representatives
Committee on the Judiciary
Subcommittee on the Constitution

Hearing on
“Defending Marriage”
Friday, April 15, 2011
10:00 am.
2141 Rayburn House Office Building

Question for the Record
From Representative Robert C. “Bobby” Scott
To Edward Whelan

Q1: If a same sex couple is legally married in Massachusetts, lives in
Massachusetts, and owns real estate in Virginia, what happens to the real
estate in Virginia if one spouse dies without a will? Would the result be the
same if the couple moved to and were living in Virginia when one died?

Answer: I have not researched the laws governing inheritance in either
Massachusetts or Virginia, and I claim no particular familiarity with them. 1
therefore think it ill-advised for me to speculate about your questions.
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I, Steven Lowell Nock, of the City of Charlottesville, in the State of Virginia, in the

United States of America, make oath and say as follows:

1. I have been asked by the Attorney General of Canada to apply my
expertise in research methodology and evaluate the scientific literature concerning the
effect of legal recognition of the marriages of gay and lesbian couples on their children,
cited in the affidavit of Professor Jerry Bigner, sworn November 11, 2000, and filed on
behalf of the Applicants in this case. The articles upon which Professor Bigner’s opinion
rests are contained in his Exhibit “B” and were previously relied on in the Brief to the
court in Vermont, in the case of Baker v. Vermont. 1have read and evaluated each of

those articles.

2. My affidavit is divided into two main segments. In the first, I explain the
principles of sound social science research methodology. I describe the characteristics of
good research design and highlight the pitfalls that result from the failure to apply proper
design techniques. Clearly, where the design of research is substandard, it is dangerous

to rely on the conclusions reached if they are intended as truths.

3. In the second segment of this affidavit I analyze the studies presented by
Professor Bigner for their value and reliability in supporting the assertions that Professor
Bigner says they support. I do this analysis with reference to the accepted
methodological techniques and terms described in the first segment of this affidavit.
Through this analysis I draw my conclusions that 1) all of the articles I reviewed
contained at least one fatal flaw of design or execution; and 2) not a single one of those

studies was conducted according to general accepted standards of scientific research.

4. The task 1 undertook was to evaluate the relevant studies simply from the
standpoint of whether or not they provide reliable answers to the questions or hypotheses
their authors intended to address. As a result, my analysis is made solely from the

perspective of a research methodologist. T do not make any claim regarding the inherent
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truth or falsity of any of the hypotheses proposed to be tested in the studies, or of any
converse hypotheses. It is the policy maker who depends on the truth value alleged in the
results and conclusions reached through social science. With this in mind, only objective

and sound methodological analysis can fulfill the need.

1. Qualifications

5. I am currently a Professor of Sociology at the University of Virginia
where I have taught since 1978. 1 teach both undergraduate and graduate courses. At the
undergraduate level, 1 teach Research Methods, The Family, and Family Policy. At the
graduate level, I teach Research Design, Intermediate Graduate Statistics, and Family

Research.

6. I am co-founder of the Center for Children, Families, and the Law at the
University of Virginia, a multi-disciplinary center to foster collaborative research and

teaching on issues involving children and families.

7. My research focuses primarily on households and families. I am
concerned with the causes and consequences of changes in family organization and
structure. Thus, I have investigated marriage, divorce, and cohabitation by focusing on
the factors that lead individuals into these statuses and the consequences of entering
them. | am the author of six books and over 50 articles and chapters that are detailed in
my curriculum vitae, attached as Exhibit "1" to this affidavit. Almost everything [ have
published relies on quantitative analysis of large, nationally representative samples of
adults. My most recent book (Marriage in Men’s Lives) was based on a statistical
analysis of 6,000 men interviewed annually from 1979 through 1993. The book was the
recipient of the 1999 American Sociological Association William J. Goode Book Award

for the most outstanding contribution to family scholarship.
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8. I am also Director of the Marriage Matters Project which is a five-year
research effort supported by the National Science Foundation and the Smith Richardson
Foundation. This research investigates the legal innovation known as Covenant Marriage
in Louisiana. Itis a quantitative effort involving approximately 1,200 individuals

interviewed repeatedly over the course of five years.

9. I currently serve as Associate Editor for Journal of Marriage and the

Tamily and Social Science Research.

II. Relevant Issues Of Research Design

a. Introduction

10. Before evaluating the specific claims made by Professor Bigner in his
affidavit, I first want to outline the strategies that would produce scientifically acceptable
research results concerning the effect of legal recognition of the marriages of gay and
lesbian couples for the children in such unions. These strategies are the basis of my
evaluation of the articles contained in Professor Bigner’s brief as they conform to

accepted standards for scientific research.

11. Let me begin by noting that the central question, that is, what effect does
gay and lesbian marriage have on children in such unions, cannot be answered at the
moment. With the exception of the extremely recent change in the Netherlands, no
jurisdiction has yet to recognize the unions of gays and lesbians as marriages. As a result,

it is clearly impossible to evaluate how such a change has affected the children involved.

12. Since it is not possible to comsider this research question (i.e., would the
legal recognition of the marriages of gay and lesbian couples affect the children in such
unions), we are left to consider a related question. As I see the issue, there are actually
two such questions, only one of which can be answered. First, and most importantly,

does a homosexual union of adults cause the children to develop differently than they
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would have if they had heterosexual parents (or some other arrangement)? This is a
researchable question that can, in principle, be answered. However, the simple fact is, to
date, this question has not been answered. Second, does marriage change the behavior of
gay or lesbian parents toward their children or toward each other (i.e., does marriage
cause relationships to be more stable, cause parents to treat children differently etc.)?
While this second question has been addressed with respect to heterosexuals, it cannot be
answered with respect to homosexual parents because there has never been a legal
marriage of homosexuals. Any answer to this question in regard to homosexual marriage

is purely hypothetical.

13. In the comments that follow, I have assumed that the following statement,
found in the affidavit of Dr. Jerry Bigner, guides the research: Is it true that “The
children of gay and lesbian parents are as healthy and well adjusted as those of their

heterosexual counterparts?” (Bigner affidavit, page 6)

b. Correlation and Causation

14. Before discussing how we might address such a question, [ want to
distinguish between "correlation” and "causation." When two things are correlated, we
can show that they tend to vary together. That is, different levels of one tend to be
associated with different levels of the other. A well-known example of correlationis the
relationship between educational attainment and income. Those with higher levels of
educational attainment have higher average incomes. Another well-known example of a
correlation is the relationship between divorce and children’s educational attainment.
Children who experience their parent’s divorce before age 10 complete fewer years of
schooling, on average. Both of these correlations are well known, and have been

replicated enough times to confirm their existence.

15. Correlation, of course, does not necessarily imply causation. That is, in
trying to understand what relationship one factor has to the other, it is very unsound to
assert that the correlation between educational attainment and income reflects a causal

path between the first and the second. Nor is it sound to assert that the correlation
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between divorce and educational attainment means that divorce is the cause of children
completing fewer years of schooling. From the perspective of a research methodologist,
it would be foolish — and, indeed, unsound — to make such causal assertions without more

evidence than a simple correlation.

16. To determine that a causal connection exists between any two factors X
and Y requires three things:

e X and Y must be correlated;

e X must precede Y temporally; and

¢ No third factor Z can explain the relationship between X and Y.

17. In the case of educational attainment and income, for example, there is no
question that the two are correlated. Nor is there much question that educational
attainment typically precedes the earning of income. But what about the existence of a
possible third factor? What if high intelligence is the true cause of both higher
educational attainment and higher income? If so, then the correlation between education
and income is spurious. It exists only because the two items share a common cause. We
can apply the same logic to the divorce-education example. If poverty is a primary cause
of divorce and of poor educational attainment, the correlation between divorce and

education is spurious.

18. The primary question that has been asked in the research referred to in the
case at hand is, in my opinion, causal in nature. “Does having gay or lesbian parents
cause children to differ (from others) in consistent ways. 1 address how we might answer
this and related questions in a way that produces reliable results from the perspective of

sound research methodology.

19. To show that having gay/lesbian parents causes children to differ, we
would need to do three things. First, we would need to show that there is a correlation
between living with gay/lesbian parents and some outcome in the lives of children.

Second, we would need to show that exposure to gay/lesbian parents happened before the



91

outcome did. And finally, we would need to show that there is no other factor that is a

common cause of both.

20. In a related way, how would we show that there is o causal relationship
between gay/lesbian parents and children’s well being? This requires somewhat less
evidence. To establish the validity of such a claim would require only that no correlation
be found between the sexual orientation of parents and the child’s well being once all
other factors have been controlled. If a valid and scientifically adequate study were to
show that there is no correlation between having gay or lesbian parents and a child’s well
being, based on a comparison of representative groups of each type of parent, and
differing only on sexual orientation, then most scientists would accept that there is no

causal link between the two.

IIL. The Design Of The Study
a. Introduction

21. In the following section, 1 discuss the relevant issues required to conduct a
study to answer the question being asked in this case. Several methodological issues
must be satisfied before one may attempt to investigate the relationship being discussed.
In the following sections, | summarize and explain these issues as they pertain to the case
at hand. Once [ have done that, | tum to the evidence included in Professor Bigner’s
affidavit. I evaluate that evidence on the various design and sampling criteria I discuss

below.

b. Sampling,

22 First and foremost, the ability of any social-science evidence to apply to a
larger group depends on the way the sample of cases was obtained. A “probability

sample” is one in which every member of a definable popilation has a known probability
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of being included in the study. A probability sample is always necessary in order to
generalize one’s results. The simplest form of probability sampling is known as “simple
random sampling” (SRS). In SRS, a researcher first defines some population to which
she or he wishes to generalize the results of the study. This may be a population as large
as all voting adults in Canada, all adults in Canada, all children in primary grades, or as
small as all patients with newly diagnosed breast cancer. Regardless of the population of
interest, the researcher must be able to define it. Once defined, every member of the
population must have an equal chance of being selected for participation in the study. If,
for example, the population was defined as the 480,000 (1996) residents age 25 and older
in the geographic limits of the city of Toronto (at that time), then every single one of
these 480,000 residents must have the same chance of being selected into the sample.
Simple random sampling guarantees that the chances of selection (from the defined
population) are equal for all cases. A detailed explanation of how simple random
sampling is achieved is contained in the paragraphs I have written in Appendix I to this

affidavit.

23. As indicated, a probability sample is required whenever a researcher

wishes to make claims about the larger population from which the sample was drawn. 1f
the goal is to make general claims about same-sex parental relationships and the children
who might be affected by them, then we must have a probability sample drawn from the

larger population of homosexual parents and children.

24. A probability sample does not guarantee that the results will fairly and
accurately describe the larger population. Indeed, it is possible for such a sample to err in
large and important ways. For example, imagine drawing a simple random sample of
1,000 from all employed persons aged 15 and older with reported incomes in the Toronto
metropolitan area. We know that the average (annual, 1995) income reported by Statistics

Canada for this group of Toronto residents is $28,980 1. But is it possible that our

1

http://CEPS statcan.ca/english/profil/Details/detailsline. efm?PSGC=35& SGC=53500& A=& LANG=E&Pr
ovince=All&’laceName=toronto& CSDNAME=Toronto&CMA=535& Datalype=1& 1'ypeNameE=Census
%20Metropolitan%20Area& 1D=605
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random sample could produce an average of $38,980, an average that is $10,000 higher
than the actual value at that time? It is quite possible. Since the sample was drawn
randomly, it is possible that an unrepresentative group of 1,000 people was selected. But
it is not probable. 1n fact, such a result would be extraordinarily unlikely. And that is the
important point about probability samples; we are able to calculate how unlikely such a

result would be.

c. Probability Theory

25. In practice, we cannot know if our particular probability sample is a fair
and representative reflection of the population from which it was drawn. Asa
consequence, we apply probability theory to the results obtained from such samples.
Rather than claim that our results do, in fact, reflect the true situation in the population,
we attach a probability of error to any such claims. This is what is meant by “statistical
significance.” The statistical significance of any sample result refers to the probability

that the true (but unknown) value in the population differs from that result.

26. There is no alternative to the use of probability theory when the goal is to
generalize from a sample to a larger population. And there is no alternative to a
probability sample when one applies probability theory. Without a probability sample, a
researcher cannot use statistics that are designed to generalize from samples to
populations (i.e., inferential statistics). Though this is sometimes done, the researcher

who does so has violated the most basic premise of inferential statistics.

d. Variations in Sample Quality

27. The quality of samples varies enormously in social science research.
Deviations from pure random sampling are not uncommon. But the quality of the sample
is directly related to the intended use of the information obtained from it. At one extreme
there is exploratory data gathering that is merely intended to generate ideas and

hypotheses for more systematic analysis at a later stage. Examples of such samples
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include undergraduate students taking a course from a professor, or “mall-intercept’
interviews (where a researcher recruits people as they walk by in a shopping mall). At
the other extreme are large-scale continuing studies that are used to supply information
for policy decisions of the federal government. A good example is the Current
Population Survey (CPS) conducted by the U.S. Bureau of the Census for the Bureau of
Labor Statistics every month. The CPS has been conducted for 50 years, and provides

information about consumer behavior, income trends, and related economic indicators.

28. Particularly relevant to the current issue are instances where a population
is difficult to define or identify. Such rare populations present problems since no lists are
available to identify them. Locating these populations then requires a search for a
probability sample of the general population (i.e., a screening of the general population to
identify the members of the rare population). Appropriate techniques exist for such
problematic cases, and typically require screening. For example, if a researcher is
interested in obtaining a sample of individuals who smoke pipes, a large general
population sample would be contacted, and each respondent asked whether he or she
smokes a pipe. Sometimes, such screening is made more efficient when the researcher is
able to identify geographic clusters (regions) that have higher rates of the rare cases. It is

also more efficient if the researcher is able to identify those clusters with no rare cases.

e. Sampling Issues for Research in this Case

29. We do not have a precise estimate of the prevalence of homosexuality in
the general population. And sampling is complicated by the stigma associated with the
issue. Still, no published estimate that I know of has placed the prevalence above 10%.
The most-cited source for the 10% estimate of “more or less exclusively homosexual
males” is the work of Kinsey and associates from the late 1940s.2 Unfortunately,
Kinsey’s research did not use a probability sample. Moreover, we do not have an agreed-

upon definition of homosexuality. [s a homosexual a person whose erotic interests are

10
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focused on those of the same sex? Is a homosexual a person who sometimes engages in
sexual acts with a member of the same sex? 1s a homosexual a person who thinks of
himself or herself as a homosexual? Does a single sexual act with a person of the same
sex define a person as a homosexual? Also important in the case is how to define
“bisexual?”’ Are bisexuals to be treated as homosexuals, heterosexuals, or both? And
how does one decide? Is homosexuality “learned” (i.e., socially constructed), or is it
transmitted genetically? Finally, is male homosexuality the same phenomenon as female
homosexuality? Answers to such questions have direct and important consequences for

how one investigates the topics in this case.

30. Unless the researcher is able clearly to define what “homosexual” means,
he or she is forced to let subjects define the terms as they wish. In the research relied on
by Professor 7Bigner, which 1 reviewed for my opinion on its validity and reliability, this
is what was done. Researchers allowed subjects to define themselves as homosexual or
heterosexual without further specifications. Quite simply, by relying on volunteers
(rather than a sample defined by some specific definition), the researchers cannot know
what is being studied. More critically, the use of volunteers means that it will never be
possible to replicate the findings of the research. Should another researcher conduct a

similar study but find different results, it will be impossible to know why.

31 Depending on how one defines the term homosexual (or gay, or lesbian),
different estimates of the prevalence are obtained. The work of Laumann, Gagnon,
Michael, and Michaels (1994)> was based on personal (face-to-face) interviews with a
probability sample of 3,432 adults and is probably the best source of information
currently available on the prevalence of homosexuality in the United States. The
population to which this sample may be generalized includes all English-speaking adults
between the ages of 18 and 59 who resided in households (i.e., not institutions) at the

time of the study. Using various definitions of homosexuality, these researchers found

2 Sexual behavior in the human male by Alfred C. Kinsey, Wardell B. Pomeroy and Clyde E. Martin.
(1948); Sexual behavior in the human female, by the staff of the Institute for Sex Research, Indiana
University: Alfred C. Kinsey and others (1953).

11
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that rates varied somewhat by sex when the question pertained to sexual behavior with a

person of the same sex, as seen below:

1. Any same sex partners in the past 12 months? 1.3% women, 2.7% men
2. Any same sex partner since puberty? 3.8% women, 7.1% men
32. When the researchers asked about attraction to members of the same sex,

or sexual desire for members of the same sex (alternative definitions of homosexuality),
somewhat different values were obtained, with higher rates of “desire” and “attraction”
than observed for behavior. And when asked about sexual identity (how one thinks of
oneself), rates were different yet, with 1.4% of women, and 2.8% of men identifying with

a label denoting same-sex sexuality.

33. Recently published research based on several large, nationally
representative probability samples of all English-Speaking nor-institutionalized adults
age 18 and over” produced comparable rates of prevalence. Most of the data in this study
were obtained with anonymous, self-administered questionnaires rather than face-to-face
interviews. By combining years of the General Social Survey from 1988-1991, 1993,
1994, and 1996, as well as evidence from the Laumann, et. al. study just described, these
authors report that 3.6% of women, and 4.7% of men have had at least one same-sex
partner since age 18. Only 1.5% of women and 2.6% of men had exclusively same-sex

partners in the last 5 years.

34. I was unable to locate any probability samples of Canadian homosexuals
and will, therefore, use U.S. estimates in this section.” How rare is the homosexual
population in the United States? 1f we take the studies just mentioned as the best

evidence, we would conclude that somewhere between 1% and 4% percent of adult

* 0. Laumann, J.11. Gagnon, R.T. Michael, and $. Michaels. The Social Organization of Sexuality:
Sexual Practices in the United States. 1994, Chicago: University of Chicago Press. Chapter 8.

4 D. Black, G. Gules, S. Sanders, and 1. Taylor. “Demographics ol the Gay and Lesbian Population in the
United States: Evidence [rom Available Systemalic Data Sources.” Demography, 37 (No. 2) 2000: pp139-
154.

* However, based on my understanding that, to a large degree, the populations of the United States and
Canada share common roots and cultural, at present [ have no reason to believe that the results would be
radically different.

12
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American women, and between 3% and 7% of adult American men are homosexual by at
least one definition of that term. Surely this is a relatively rare population, yet one
sufficiently large to allow researchers to rely on probability samples for analysis. Still,
even when large, nationally representative samples are used, the proportion of
homosexuals who might be parents will be smaller, clearly, than these low figures. In
sum, the population of homosexual adults is small. An adequate probability sample of
such a population, would requires a large amount of screening to produce as many as 500

homosexual parents.

35. If we take a midpoint estimate as the best guess of prevalence, then we
would expect approximately 2.5% (halfway between 1% and 4%) of female and 5% of
male (halfway between 3% and 7%) subjects to be identitied as homosexuals by at least
one definition of the term. If a researcher screened 20,000 individuals for study, hoping
to generate a probability sample of homosexuals, we would expect to obtain
approximately 500 female and 1,000 male subjects for analysis. Of these, only a fraction
would be parents. As a very crude estimate of that fraction, we might consider the
fraction of couples living in commor-law relationships in Canada who live with children,
or the fraction of married couples in Canada that live with children. (I use these two
groups on the assumption that, at this point in time, the vast majority of homosexual
parents bore their children in marriages or commonlaw heterosexual unions.) The 1996
Canadian Census found that 47% of Commonlaw Couples, and 61% of Married Couples
have children at home. Therefore, I would expect that homosexual adults would fall
midway between these two values. Assuming that 54% of homosexuals are, at present,
parents, this means that about half of any sample of homosexuals would initially qualify
for our study. Of the 1,500 homosexuals identified by our screening methods, we would
expect 810 currently to be parents. Further qualifications would likely reduce this
number further, because not all of these homosexual parents would be living, or have
lived, with their children. 1 have no evidence that would allow me to estimate that
fraction. For the sake of illustration, however, let us assume that the fraction of
homosexual adults who currently live with their children is 50%. Now our sample has

been cut to only 405.
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(%)

6. With current statistical methods, such samples would be adequate for
preliminary research. Samples of twice this size would be adequate for almost any
statistical purposes. If our goal is to produce a nationally representative sample of
homosexuals sufficient to support most multivariate statistical techniques of the type
needed to answer the questions at hand, we would probably need to screen about 40,000
individuals. This is not a particularly large screening task, however. For example, the
Current Population Survey (U.S. Bureau of the Census) interviews (not simply screens)
approximately 50,000 individuals every month. Still, the sampling task is challenging,
and very expensive. But most importantly, in relation to the issues at hand, no one has

done this to date.

37. To put the sampling problem in perspective, 2.8% of Canadians are
members of an Aboriginal group, 2.5% of Canadians are Baptists, and 5.6% of Canadians
are at least 75 years old® The sampling task that would be involved in a study of gay and
lesbian adults (of which some fraction would be parents) is comparable to the challenge
faced by any researcher hoping to study one of these populations in Canada and obtain
conclusive results that may be relied on to make very important, or potentially
irreversible, policy decisions.

38. Sampling rare populations is a challenge that researchers face all the time.”
Homosexuals are probably no more difticult to locate and interview than homeless
individuals, those who have been the victim of crimes in the past year (without reporting
the incident to the police), or those who have had abortions. All have been the subject of
scientific investigation. The crucial point is, however, that without a sample of the type
just described, it is impossible to make scientifically valid claims about the population of

homosexuals and their children.

6 http://www.statcan.ca/english/’edb/eople/popula. htm#oth

7 My ongoing research ahout the legal innovation known as “covenanl marriage” in Louisiana, [ocuses on a
very rare population. Fewer than 5% of all new marriages in the state are celebrated as covenant marriages.
Newly married people, moreover, are a small fraction of all people in the state. Still, T have been able to
asscmble a probability sample of approximately 600 individuals who have entered covenant marriages
within the past 12 months with response rates ranging from 65% to 75% (depending on the month). tis,
indeed, ditficult to locate and interview people who are in rare populations.

14
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f. ‘Convenience’ Methods of Sampling

39. Before concluding, a brief mote should be added about obtaining samples
when probability methods are not used. All such strategies depend on various types of
‘convenience’ methods. Sometimes researchers will recruit subjects into a study by
placing advertisements in various outlets. Sometimes researchers will resort to
“snowball” sampling, where a subject mentions another, who mentions another and so
on. And, sometimes researchers will use an existing group (e.g., students in a class,
members of an organization). No such method is permitted by sound scientific
methodology when the goal is to generalize to a population, because all such samples are
biased in unknown ways. Particularly problematic with rare samples is the snowball
strategy. The reason this strategy is so bad is because individuals who are well-known
are more likely to be mentioned than those who are not well-known. And well-known
individuals in rare populations often differ in important ways from those who are less
well known. A well-known lesbian (if the individual’s decision to be known as lesbian is
a well-considered decision) is likely to be a different type of lesbian than is her less well-

known counterpart.

40. The simplest way to understand why a sample might be biased is to
consider a convenience sample recruited from an organization devoted to seeking equal
rights for gays and lesbians. Suppose that the homosexual participants in this group have
higher levels of education than comparable homosexuals who are not members of this
group. If this group were used for research purposes, then anything that is correlated
with educational attainment would be biased. For example, we know that higher
education is associated with better health. If we extrapolated (generalized) about the
health of homosexuals from this sample, we would be making claims about a population
based on a group that does not represent it. The reported health of this particular group

would probably be better than would a representative sample.

15
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g. Cross-sectional vs. Longitudinal Studies

41. The conclusion must be that a scientific study of how parents’
homosexuality affects children must begin with a probability sample of a well-defined
population. However, once the population has been defined, and before the execution of

the actual sampling, one additional issue must be resolved.

42. Depending on the topic being studied, the researcher must decide whether
to conduct the study only once, or conduct it repeatedly over time. The former is
typically known as a cross-sectional study and the latter as a longitudinal study. When
the only goal is to estimate percentages, rates, and such descriptive information about a
population, then a cross-sectional study is often adequate. However, when the goal is to
produce evidence about cause, as in the present case, cross-sectional studies are
considered especially weak. Longitudinal studies are always preferred when the issue is

one of cause-effect.

43 In a cross-sectional study, a group of individuals is contacted once (or
several times in quick succession -- for example, several interviews in the course of a
day). Information obtained in this way is limited in its ability to produce evidence of

change. Without evidence of change, there is very little one can say about cause.

44, The problems of cross-sectional studies are particularly severe when the
temporal ordering of the phenomena in question is unclear, that is, where the cause and
effect of the two correlated factors may go either way. For example, repeated studies
have found that politically conservative individuals have higher incomes. If one were
attempting to draw causal conclusions about this correlation, it would be impossible to
conclude that higher incomes cause people to become more conservative, because, just as
likely, is that holding conservative political positions causes people (for whatever reason)
to eamn more money. And, of course, as discussed at the outset, there may be absolutely
no causal connection between political conservatism and income simply because the two

factors are correlated.

16
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45. The second requirement for establishing causation (noted above) is that
the cause must precede the effect in time. While this is often impossible to determine
with absolute certainty, the scientific plausibility of this claim is enhanced significantly

when the researcher is able to observe the same individuals repeatedly, over time.

46. Longitudinal studies of the same individuals are known as panel studies.
A panel is a group of individuals who are observed, or who answer questions repeatedly
over a specified period of time. Well-known examples of large panel studies include the
Panel Study of Income Dynamics (PSID), the National Survey of Families and
Households (NSFH), the U.S. Census Bureau’s Survey of Income and Program
Participation (SIPP), and the National Longitudinal Survey of Youth (NLSY). Each of

these panel studies includes at least 5,000 individuals who were studied at least twice.

47. When interest focuses on developmental issues (phenomena that emerge
over time) a panel study is particularly important. Some processes may require years to
become obvious, while others may become immediately apparent. To the extent that the
process being investigated develops slowly over the course of several years, then a panel
study of long duration is needed to capture this event. If, for example, a researcher
studied the transmission of homosexuality from parent to child, what could be learned by
a study of 8-year old children? Perhaps a great deal. But more likely, such a study would
need to follow these children for several years to investigate the possibility of change
over time. A longitudinal study would need to be started when children are young
(perhaps 2 or 3), and would need to follow children throughout a significant period of

their lives to measure any possible changes.

48. If a researcher is able to show that whenever an individual changes (over
time) on one dimension, he or she also changes in predictable ways on another
dimension, this is strong (though not incontrovertible) evidence of a causal connection.
Thus for example, in my research on marriage in which I relied on a panel study of 6,000
men interviewed annually for 13 years, I was able to show that when men got married

(i.e., changed from being single to being married), their incomes also changed by a
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predictable amount and direction. I also found that a change in marital status was
accompanied by a change in men’s propensity to give help to others. These and similar
patterns led me to suggest that the relationship was causal. Simply put, I argued that
marriage causes men to change in the ways | observed. The reason I made such
assertions, it is important to note, is because | had clearly satisfied two of the three logical
requirements for establishing a causal connection. I had clearly established a correlation
between marriage and several other phenomena. And I had clearly established a temporal
order in which the change in marriage routinely came before the change in the other
phenomena. The third requirement for establishing cause (no other factor responsible for
the presumed cause and the presumed effect) was handled with multivariate statistical
techniques. These are an approximation of an experiment®, and cannot completely
eliminate the problem. As a result, the evidence I presented in Marriage in Men’s Lives
can never be asserted to be proof of causation. It is, however, as close as we can get

without conducting an experiment.

IV. Translating Concepts Into Measures
a. Introduction

49. Before gathering a single datum from a sample, one must first translate the
concepts of interest into indicators that can be measured. This is a central part of the
entire process of designing the data- gathering procedure. Sometimes, the project calls for
a questionnaire survey. Typically, in such cases, the concepts to be investigated are
translated into specific questions on a questionnaire. In other cases, the research project
calls for direct observations of individuals. When this is the method to be used, concepts
are typically translated into observable behaviors that can be counted, coded, or otherwise

recorded.

$ An experiment is the intentional manipulation of a group of subjects. No naturally occurring phenonienon
can be considered to be an experiment. (See Appendix I for further explanation.)
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50. For example, suppose a researcher is interested in the concept of
generosity. Before it will be possible to investigate this concept, the researcher must
arrive at some way to measure generosity that, in fact, can be measured. Strictly
speaking, the concepts that are most often studied by social and behavioral scientists are
not immediately apprehended. That is, there is no way to apply the five empirical senses
(hear see, touch, taste, or feel) to determine their existence. One cannot see, touch, taste,
hear, or feel generosity. Rather, generosity is an abstract concept that must be translated
into indicators that may be discerned empirically. For example, the researcher might
decide that any gift of money without direct compensation is an act of generosity. Now it
becomes possible to empirically measure generosity. The researcher might ask
individuals about their gifts of money in the past month, and whether there was any direct
compensation. If the researcher is willing to believe the answers given to such questions,
then he or she is able to measure such things as how many times an individual gave
money, and how much money he/she gave. In this fashion, the researcher might make
claims about the measured generosity of individuals, noting clearly how that term was
defined. Regardless of whether others accept this definition of generosity as valid, the
researcher has conformed to accepted scientific practice by clearly and specifically
defining his concept. The simplest way to determine whether a concept has been defined
is to ask if another researcher could replicate the study using the same empirical

measures.

51 Scientific evidence accumulates and gains credibility only through
replication. The precise definition of all concepts to be used is crucial to the capability

to replicate studies.

b. Operational Definitions

52. In social science literature, the process of translating a concept into one or
more empirical indicators is known as developing an operational definition of a concept.
An operational definition of a concept is comparable to a recipe for a favorite dish. If one

follows the recipe exactly without deviating from it, one will reproduce the desired
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outcome. The dish can be replicated because there is a recipe for it. In social science
research, the concepts used frequently come to have conventional operational definitions.
Researchers using accepted operational definitions are able to replicate others’ research,

and build upon it. In this fashion, social science advances, as any science might.

53. A good example is the (seemingly) simple concept of education. By
convention, most social scientists accept “years of schooling completed” (or the highest
degree earned) as an operational definition of education. Two people who differ in the
number of years of completed schooling do not necessarily have different amounts of
education in a more fundamental sense (there are, that is, obvious exceptions to the
relationship). But the two people are considered to have completed differing amounts of
schooling. The presumed relationship between the concept (education) and the indicator
of it (years of schooling) is referred to as the validity of a measure. A valid measure is
one that clearly measures the concept of interest. Most social scientists are willing to

accept “years of completed schooling” as a valid indicator of the concept “education.”

¢. Valid Indicators

54. The first requirement for a valid indicator is an operational definition.
Technically, it is never possible to prove that an indicator is valid because no abstract
concept can ever be measured. However, with repeated usage, and with repeated
critiques of empirical indicators, social scientists have agreed on several strategies to
gauge the presumptive validity of an indicator. For example, does one’s measure of the
concept correlate with the factors one would expect it to (‘predictive validity’)? In the
case of education, we would presume that any valid measure of it would correlate with
the prestige of one’s occupation (i.e., we presume that people with more prestigious
occupations also have more education). So the researcher would determine whether
“years of completed schooling” correlates with established measures of occupational
prestige. In fact, these two factors correlate positively, providing minimal assurance that
the operational definition is valid. Researchers typically ask experts in their field to

review their measures to check the presumptive validity (‘face validity’).
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55. With regard to the question at hand, we would need operational definitions
of “gay”, “lesbian”, “bisexual, “parent”, “child”, “child’s health”, and “child’s well
being.” Some of these present little problem (e.g., Statistics Canada has definitions of
“parent” and “child”, while psychologists have developed several measures of emotional
and psychological health.) The operational definitions of “gay,” “bisexual,” and
“lesbian” would be the most challenging concepts to measure, although several strategies

have already been noted.

d. Reliability

56. Once an operational definition exists, a researcher is able to establish the
degree to which the measure has another desirable property, that of reliability. A reliable
measure is one that consistently reports the same value for the same magnitude of some
phenomenon. An unreliable measure is one that fluctuates unpredictably in the values it
produces. For example, we might ask if a particular IQ test is a reliable indicator of
mental ability. To answer that question, we would need to know whether the same test,
applied repeatedly to the same individual, would yield the same IQ score. If it did, then

the test is reliable.

57. A common threat to the reliability of any measurement is the use of a
single observer to record the measurement. For instance, if a single researcher conducts
repeated interviews, recording the warmth of parent-child relationships, for example,
there is no way to estimate the observer’s subjectivity. If several observers conduct the
same types of interviews, however, it should be possible to make some estimates of this

possibility (i.e., inter-rater reliability).

58. Reliability is assessed in several ways. Sometimes a researcher will ask
the same question, or use the same measurement strategy more than once (in surveys and
various tests, slightly different wordings of the same question are typically included to

tap this type of reliability). A similar strategy relies on the use of multiple measures of
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the same concept. If a researcher is attempting to measure a subtle concept such as
generosity, she might include 10 measures of it on a questionnaire. Any five such
measures should classify a respondent the same way (i.e., as generous or not) as any other
grouping of five measures. But the best and simplest strategy is to rely on established
measures. To the extent possible, researchers rely on measures that have been used

before, and for which there is general consensus among social scientists about reliability.

59. A good indicator is one that is both valid and reliable. Unfortunately,
reliability 1s not necessarily a guarantee of validity. My bathroom scales are very
reliable. Every moming last week they weighed me at 76.8 kg. But when I went to my
physician yesterday for a routine check-up, her more accurate scales weighed me at 78.2
kg. in exactly the same clothing. Clearly, while reliable, my bathroom scales are
probably not valid (assuming that my physician’s scales are). Rather, my bathroom

scales are biased.

e. Bias

60. Bias is a consistent error of measurement. A biased measure will
consistently err in exaggerating or minimizing the magnitude of the issue being
considered. Bias is introduced into a study in many ways. Sometimes the question asked
is the problem. For example, if we simply ask people to report their age, we often find
(in large surveys) that there are disproportionately large numbers of people who report
being 20, 30, 40, 50, etc. years old, suggesting that people round their reports of their age
to the nearest decade in many cases. The question in this case introduces a bias toward
decades of age. It is for this reason that most survey researchers ask people to report their

date of birth rather than their age. There does not appear to be bias in the former.

61. Sometimes bias or unreliability is a result of the method used to obtain
information. Many people are reluctant to divulge sensitive information. If we ask
questions about topics such as masturbation, cheating, adultery, or lying, we know that

many people will “under-report” the true incidence. It is for this reason that researchers
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invest great effort to design their questions and methods to minimize such biasing

tendencies.

62. In questions about sexual behavior, or other very personally sensitive
topics, researchers have found that telephone interviewing (where there is no face-to-face
contact), the use of self-administered anonymous questionnaires, the use of computer-
assisted-personal-interviewing (CAPI)(where the subject completes a series of questions
on a lap-top computer with headphones) or very direct and blunt questions work best.
Clearly, we should anticipate some problems with any question about a person’s sexual
orientation. Such questions, used either in screening, or in the actual study, would need
to be carefully designed and tested. Studies do exist, that have investigated sexual
orientation, while overcoming such problems for both adults and children (e.g., Laumann,

et. al., and the Adolescent Health Panel Study).

63. How do researchers know if their methods or questions are likely to be a
source of bias? They pre-test questions and methods. Before conducting the actual
project, a sound researcher conducts a small test of the procedures. The purpose of this
pre-test is to ascertain whether the questions to be asked, or the methods to be used work
as the researcher intends. A small (typically 5 to 15) group of individuals drawn from the
population of interest is asked to complete the study. The researcher then interviews the
participants (individually, or in a group) about the procedures used, and the methods for
gathering information. He or she will ask about each question on a questionnaire. Did
this question make sense? What did it mean to you? How did you understand the intent
of this question? Did you know how to answer this question? What about the length of
the task? Did it take too long? Were you tired or bored? Do you have any concerns

about this study? Do you understand the purpose of it?

64. Typically, the result of a pre-test is a minor revision of the data-gathering
strategy. Some words are found to be confusing. Some questions are found to be
threatening. Some projects are found to be too long, or too demanding. The researcher

attempts to correct such problems before launching the full project. A pre-test is no
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guarantee that the researcher has solved all the problems of potential bias associated with

the instrumentation. But generally, it is regarded as necessary.

f. Assembling The Appropriate Comparison Group.

65. There is still one critical design issue to be answered before gathering the
data for a project. Recall that if we are attempting to answer the question “Are the
children of gay and lesbian parents as healthy and well adjusted as those of their
heterosexual counterparts?” we must be able to rule out any third factors that could

conceivably mask or cloud the issue. How might this be done?

66. What researchers have tried to do, in the studies reviewed, is determine
what effect, if any, there is of having homosexual parents. To do this in a sound
methodological manner they must somehow be able to compare children who differ in

their circumstances on only this one dimension.

67. Imagine, for example, that we were to compare the children of highly
educated and wealthy homosexuals to the children of heterosexual parents in poverty.
Imagine further that we compared the two groups of children in terms of their
involvement with the juvenile justice system. Without doing this study, we can anticipate
what such a project would reveal. Since we know from other research that children living
in poverty are more likely to be involved in delinquent acts, the comparison between
children with homosexual and heterosexual parents would undoubtedly show that the
children of homosexual parents have significantly lower rates of delinquency. So the
question is whether such a difference reflects the consequence of having homosexual

parents, or of poverty?

68. To make a convincing case about the consequences of having homosexual
parents, a researcher would need to compare children living with homosexual and
heterosexual parents but who did not differ on any other important dimension. A failure

to compare children identical (or almost identical) on all important other dimensions
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except the sexual orientation of their parents would be sufficient to invalidate the study.
The only way possible to make two groups identical except for one factor is to use the
process of a the classic experiment which is detailed in the paragraphs in Appendix II to

this affidavit.

69. The problem for most social scientists is that experimentation is neither
feasible nor ethical. Quite simply, there is no feasible or ethical way to randomly assign
children to living with either heterosexual or homosexual parents. And since we cannot
do this, we must resort to various approximations to an experimental design. Every
approximation shares the same objectives. All seek to make it possible to compare
individuals on only the issue being studied; all seek to remove other factors from the

study in one fashion or another.

g. Statistical Control

70. On the matter of comparison groups, there is simply no option. A
researcher must either resort to random assignment of cases, or statistical control. The
latter refers to a class of statistical techniques that mathematically remove the effect of

various confounding factors.

71 For example, suppose we wished to compare a group of homosexual and
heterosexual parents obtained in a probability sample of all Canadians for the purpose of
investigating whether the children of one group or the other are more likely to skip
school. Suppose further, that the homosexual parents were found to have much higher
average incomes than the heterosexual parents. (That is, some fraction of the
homosexuals has extremely high incomes, and few have very low incomes, while the
reverse is true for the heterosexuals.) The researcher is interested in the effect of sexual
orientation, and not the effect of income on children’s truancy. Even if homosexuals do
have higher average incomes than heterosexuals, the researcher will still want to know

the effect of sexual orientation because many homosexuals will have incomes
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comparable to many heterosexuals. How, then, does the researcher isolate the factor of

interest — sexual orientation?

72. To simplify the strategy, one can imagine that it would be possible to
determine whether parental income affects truancy. Let us assume that it is found that
every $1,000 less in family income is associated with a 1% increase in truancy (i.e.,
children from families earning $45,000 have 5% more truancy than do children from

families earning $50,000.)

73. Finally, assume that the average difference in “family” income between
the homosexual and heterosexual parents is $10,000. Since every $1,000 difference in
income is associated with a 1% difference in truancy, we would expect the children from
the two groups of parents to differ by 10% simply due to their respective family incomes.
Before we compared the two groups of children on the issue of their parents’ sexual
orientation, we would “adjust” for the income difference. If family income were the only
difference between the two groups (except for sexual orientation), then the two groups of
children must differ by more than 10% before we can begin to consider the possibility
that homosexuality produces any effect on children’s. truancy. Alternatively, should we
find that the children of homosexuals do not differ at all from the children of
heterosexuals in their truancy rates, we would probably conclude that homosexual’s
children actually have higher truancy rates than those of heterosexual parents. This is
because we would expect an income effect absent any consequence of homosexuality.
Failure to find significantly lower rates of truancy among the children of (more affluent,
on average) homosexual parents, therefore, is actually evidence of a difference

attributable to the sexual orientation of the parents.

74. The example above simply illustrates that if samples that are not
equivalent on all factors except one, (here, homosexuality of the parents) then finding no
difference between children cannot render a scientific conclusion that the sexual
orientation of parents has no consequences for children. (Indeed, such a finding may be

evidence that parents’ sexual orientation has enormous consequences for children.) The
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important point is that the relevant question that must be asked is whether the researcher
statistically controlled for all reasonable factors that might influence children other than
the parent’s sexual orientation. In my opinion, failure to do this invalidates any study of
the consequences of a parent’s homosexuality. In scientific research, a lack of correlation
between two factors is sometimes the result of a failure to control for other relevant

factors. This is the problem of a spurious non-correlation (a topic to be discussed later).

V. Gathering the Data,

a. Introduction

75. A researcher with a clearly defined question (which we have in this case),
who has a definable population, has developed a sampling strategy that is both feasible
and scientifically defensible, who has translated all concepts into valid and reliable

indicators, and who has pre-tested all instrumentation is ready to gather data.

b. Gathering Methods and Guidelines

76. The choice of data-gathering methods will depend on many factors,
including the resources available to the researcher, the topic, and the purpose of the
research. Regardless of the method(s) used, however, there are several basic guidelines.
First, to the extent possible, the researcher should do everything possible to minimize his
or her role as a stimulus. That is, subjects should respond to the instrument rather than to
the researcher. In face-to-face interviewing, for example, the researcher should be a
neutral presence to the extent possible. This may require the use of different interviewers
for different subjects. Dress and demeanor (including dialect or other speech patterns)
are sometimes thought to influence the type of answers subjects provide. Race, similarly,
may be an issue for certain topics. Again, to the extent possible, the researcher should be
sufficiently familiar with the subjects and with the interview instrument to minimize his

or her role in the data-collection.
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77. The presumption in social science research is that data gathering involving
human subjects should be regarded as a stimulus-response situation. The desired
objective is that every subject will respond to the same stimuli. Indeed, this is one of the
strengths and weaknesses of self-administered survey questionnaires. Each questionnaire
is identical, and the researcher is not present when it is completed. At the same time, the
researcher cannot assure that the conditions under which the questionnaire was completed
were identical for all subjects. Some may have discussed their answers with others.
Some may have been watching TV while completing the questionnaire, and so on. Face-
to-face survey interviews, on the other hand, offer the researcher the opportunity to
explain issues, to observe the circumstances under which the instrument is completed,
and to take notes on issues that might be relevant in the analysis of the results (e.g., the

subject appeared to have been under the influence of alcohol).

78. Another general guideline is that the researcher should use multiple
methods of gathering data, if at all possible. If a project relies on both self-administered
surveys and face-to-face interviews, the researcher gains the ability to compare the results
of the different methods. Every method has its known weaknesses. Should two methods
produce similar results, the researcher has greater confidence in her results because there

has been a replication of sorts.

¢. Response Rate

79. Finally, regardless of the method used, the researcher must attend to the
very important issue of response rates. Once a probability sample has been drawn, the
researcher’s goal is to obtain complete information from every member of it. To the
extent that this is not done, unknown biases are introduced into the study. Consider the
typical political poll done before most national elections. These rely on telephone
interviews with individuals in a sample of all telephone numbers. Researchers generate
random digits as part of the telephone number to insure that unlisted and listed numbers
have equal probabilities of selection. Once a desired sample (typically between 800 and

1,200) is drawn, the task is to contact each of these numbers and interview a respondent
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(chosen according to various strategies to randomly select one member of multiple-
person households). In drawing this sample, telephone interviewers must contend with
many problems relating to service (is the phone a residential line?), and eligibility (does
the resident qualify for the study?). But many people cannot be easily reached by
telephone. The use of answering machines, and various screening technologies (e.g.,
“caller ID”) alert the subject to the origin of the incoming call. Many people simply will
not answer calls from unknown sources. Others are unwilling to talk to someone who

identifies him or herself as an interviewer, and so on.

80. Telephone interviewers, therefore, face tremendous problems in
completing interviews with all members of their original sample. Possibly, there is no
great consequence. But possibly, there is enormous consequence. Which of these
possibilities is more likely depends on whether the subjects who could not be interviewed
resemble those who were in important respects. For example, if wealthier subjects are
less likely to be interviewed, then the results of the study no longer generalize to the

population from which the sample was drawn.

81. Generally speaking, the issue of response rate pertains to self-selection.
Once a random probability sample is drawn, inevitably, some members will not be
contacted. To the extent that they do not differ in important ways from those who are
contacted, then the scientific integrity of the sample is probably not compromised
significantly. But this is not something that is easily determined. Since those who are
not contacted are typically unknown, the researcher is often unable to estimate the
magnitude of the self-selection bias. In sum, when some sampled subjects agree, while
others disagree to participate in a study, this self-selection creates a potential source of

bias in the result.

82. If a researcher does not use a probability sampling method, but instead
allows subjects to volunteer for any reason they wish (e.g., placing an ad in a newspaper
to recruit subjects), then every single member of the study is self-selected. Unless the

researcher can know the difference between those who do and do not volunteer, or make
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some reasonable assumptions about such differences, the study cannot be treated as

scientific evidence.

83. In practice, researchers almost never contact every member of the original
probability sample. The fraction that is contacted and completes the instrument defines
the response rate. How high should the response rate be to allow conclusions to be drawn
from the results? Conventional standards in social science now regard a response rate of
80% to 95% as excellent, of 70% to 80% as very good, and of 60% to 70% as acceptable.
Response rates below 60%, however, are reason to believe that the actual sample
obtained differs in unknown ways from the sample initially drawn. Obtaining high
response rates, in short, s crucial. It is for this reason that survey research often involves
repeated attempts to contact members of the original sample (repeated telephone calls, or

repeated visits to a residence, often as many as 8 or 10 times before dropping a case).

84. Once the data are obtained, the researcher is obliged to check them to
verify that there are no significant and obvious errors. This is a small but important step

before the analysis begins.

V1. Analyzing The Results.
a. The Research Hypothesis

85. The researcher is now ready to conduct the actual analysis of the data.
Any questions about a correlation or a cause-effect relationship are stated in the form of
hypotheses that are tested with statistical techniques. Generally speaking there are two
types of hypotheses central to any research project of this sort. An hypothesis is defined

as an assumption about the population represented by the probability sample of it.

86. The Research Hypothesis is what the researcher expects and hopes to find.

The Research Hypothesis consists of the assumptions about a population that we are
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willing to make and believe in. Were we testing a new vaccine against measles, our
Research Hypothesis would be that the vaccine does, in fact, reduce the incidence of
measles. This hypothesis is not intended to be exposed to a test with statistics. The
remaining hypothesis/hypotheses to be tested (the testable hypothesis) is typically referred
to as the Null Hypothesis.

b. The Null Hypothesis

87. The Null Hypothesis is what the researcher actually tests. Usually, the
Null Hypothesis consists of a statement that a certain population value (e.g., the percent
of voters who will vote for candidate X) is equal to some given value. Statistically, this
hypothesis is called the null hypothesis since it implies that there is no difference between

the actual (true) value in the population, and that which is being hypothesized.

88. Consider the statement that “homosexual and heterosexual parents spend
an equal amount of time helping their children with homework.” This can be understood
as a testable hypothesis stating that the population averages of the two groups are equal.
The researcher who has drawn a random probability sample of homosexual and
heterosexual parents would compare the average time spent helping children with
homework by the two groups. The Research (or Altemative) Hypothesis in this case

would be that the two averages are not the same.

89. Note that this Research Hypothesis actually includes several possibilities:

1. Mean for homosexuals > Mean for heterosexuals,
2. Mean for homosexual < Mean for heterosexuals, and more generally,

3. Mean for homosexuals #Mean for heterosexuals

90. Since there are several possible Research Hypotheses, the researcher must
specify, in advance, which possibility is the more likely result of a rejection of the Null

Hypothesis. When there is no specific prediction, a hypothesis such as # 3 (above) is
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advanced. When the researcher has a-priori reason to expect one group to have higher (or
lower) scores than the other, then hypotheses such as # 1 or # 2 are specified. The
implications of such decisions pertain to the strength of evidence needed to reject the

Null Hypothesis. 1t takes more evidence to reject the Null Hypothesis in favor of

hypothesis # 3 than either # lor #2.

91. Consider the problem facing a researcher who tests a new drug. The clear
presumption is that this new drug will do better (produce more cures) than existing drugs
or therapies (i.e., Research Hypothesis: New Drug > Old drug). The null hypothesis in
this case would be that the new drug does no better (on some measure) than the old
strategy. This is the hypothesis that is tested statistically. If the researcher is able to
reject this hypothesis (by finding sample evidence in favor of better results from the new

drug), then he will conclude that the new drug probably does, in fact, do a better job.

92. This scientific practice resembles the case of an accused criminal in a
court of law. The defendant is considered not guilty unless the evidence suggests beyond
a reasonable doubt that he is guilty, so long as the trial was conducted fairly. A null
hypothesis is considered tenable unless the evidence suggests otherwise, (beyond some
reasonable doubt), so long as the test was conducted fairly. What is important to
understand is that a failure to reject the Null Hypothesis, however, does not establish the
absence of differences between two groups. Rather, it indicates insufficient evidence to

render a verdict.

93, Just as a court pronounces a sentence of guilty or not guilty (rather than
innocent), so a statistical test of the null hypothesis leads to a verdict of reject, or fail to

reject (not accept).

¢. Threshold Value

94. Setting up the Research and Null Hypotheses is the first step in dealing

with a problem of hypothesis testing. The next step consists of devising a standard by
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which a researcher will decide whether the Null Hypothesis is, or is not, to be rejected.
Establishing a threshold value to distinguish the two possibilities does this. The
researcher will calculate a statistic (e.g., an average) that may theoretically assume a wide
range of values. Depending on the value that is obtained, the statistic either falls beyond
the threshold for rejecting the Null Hypothesis, or doesn’t. If it does, the researcher
rejects the Null Hypothesis. If it does not, the researcher fails to reject the Null

Hypothesis (note, the researcher never accepts the Null Hypothesis).

95. To establish the threshold, the researcher relies on statistical theory.
Based on a probability sample of homosexual and heterosexual parents, the difference in
averages between the two may take an infinite number of values. But if the null
hypothesis is true, then certain values are more likely than others. Simply put, if the Null
Hypothesis is, in fact, true, then the difference of averages is more likely to equal zero
than it is to equal any other value. But other values are possible, even if the true
difference in the population represented by this one sample is zero. Due to the vagaries
of random sampling, it is conceivable that the sample difference in averages would
actually be some positive or negative value even if the true population difference is zero.

But it would be unlikely to be vastly different than zero if the Null Hypothesis is true.

96. Statisticians determine how unlikely it would be to find a particular result
in a sample if the Null Hypothesis is true. This is how the boundary between rejecting
and failing to reject the Null Hypothesis is established. If the Null Hypothesis is true,
sample statistics are extremely unlikely to fall beyond the boundary and lead to rejecting
the Null Hypothesis. By convention, this boundary is established so that the risk of
incorrectly rejecting the Null Hypothesis when it is true is less than 5%. In sum, the Null
Hypothesis is rejected when the sample evidence is convincing beyond a reasonable

doubt of something less than 5% that it is true.

(8]
(VS
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d. Error Types

97. The important point is that the researcher who does, in fact, reject the Null
Hypothesis is always doing so at some risk of error. If the boundary is established at 5%,
then the probability of rejecting the Null Hypothesis when it is actually true, and should
not have been rejected, is .05 (5%). Returning to the example of an accused criminal,
making this type of error is comparable to convicting an innocent person. In research,

this type of error is known as Type I error.

98. In almost all articles reviewed for this case, the presumed Research
Hypothesis is that the two groups do not differ. It is important to note that this is a very
different type of test than is typically conducted, where the Null Hypothesis, that is, the
two groups do not differ, is tested. Whenever the Research Hypothesis and Null
Hypothesis are, essentially, switched as in this case, attention shifts from a Type I error to

another type of error.

99, There are actually two types of possible error involved in any testing of
research and null hypotheses. Suppose that the statistical evidence from the sample does
not fall beyond the boundary established. In this case, the researcher does not reject the
Null Hypothesis. Still, we cannot rule out the possibility that the Null Hypothesis is, in
fact, false. And there will always be a certain possibility of making this type of error.
Were this a criminal trial, such an error would be comparable to finding a guilty person
not guilty. In research, this type of error is known as Type Il error.

A researcher is able to manipulate the chances of Type I error by the selection of the
boundary point. It would be possible, for example, to minimize the chances of making a
Type | error (the statistical significance of a test) by establishing the boundary at a point
defined by a probability of, say, .001 rather than .05. Where the boundary is set depends
on the seriousness of the consequences of making an error. Were we testing a critical
medical product, we would probably set a .001probability because the consequences of
falsely rejecting the Null Hypothesis could be enormously important, such as putting
patients on a treatment regimen that is not superior to existing protocols. But the

important point about the two types of error is that by decreasing the probability of one
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type of error, we increase the probability of the other type of error. The researcher who
establishes a very demanding critical boundary (level of statistical significance) by
setting a very low probability of Type I error thereby increases her chances of making a

Type Il error.

e. The Power of a Test

100. The probability of committing a Type I error is known as the level of
significance. The probability of committing a Type 1l error is related to the “power” of a
test. In the language of statistics, the lower the probability of not rejecting the Null
Hypothesis when it is false, the more powerful is the test. A powerful test, that is, is less
likely to err by failing to reject the hypothesis that the two groups do not differ when, in
fact, they do.

101. The power of a statistical test may be compared to the power of a
microscope. It reflects the ability of a statistical test to detect from evidence that the true
situation differs from a hypothetical one. Just as a high-powered microscope lets us
distinguish gaps in an apparently solid material that we would miss with low power or the
naked eye, so does a high power test of the Null Hypothesis almost insure us of detecting
when it is false. Further, just as any microscope will reveal gaps with more clarity the
larger are those gaps, the larger the departure of the Null Hypothesis from the true
situation specified by the Alternative Hypothesis, the more powerful is the test of the

Null Hypothesis. In the case at hand, the larger the “effect” or the larger the difference
between homosexual and heterosexual parents, the more powerful the test will be. If the

actual difference is small, the test will be less powerful

102. The power of a statistical test is defined as
[1.0 - (probability of a Type ll error)]

103. Type 1 and Type 1l errors differ in their implications. In the present case,

a failure to reject the Null Hypothesis when it is false (Type II error) would lead to the
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erroneous conclusion that the children of homosexual and heterosexual parents are
similar when, in fact, they are different. A faulty rejection of the Null Hypothesis when it
is true (Type I error), however, would lead to the incorrect conclusion that children of the
two types of parents differ when, in fact, they do not. Given that policy might be
formulated on the basis of the results in this particular case, it is clearly more important to
minimize the chances of Type II errors than Type I errors when the Research Hypothesis,

rather than the Null Hypothesis, is that the two groups do not differ.

104. For this reason, the researcher investigating the children of homosexual
and heterosexual parents should accept a higher chance of Type I errors than is typically
done in social science research. This will lower the chances of a Type 11 error. Rather
than establish the boundary for rejecting the Null Hypothesis by setting .05 as the critical
value, in my opinion, it would make more sense to set the level of significance for

rejecting the Null Hypothesis at a higher value, perhaps .10.

105. Another way to increase the power of the statistical comparison is to
increase the size of the sample. Small samples have lower power than large samples.
Given the nature of the problem, that is where the Null Hypothesis of "no difference” is
actually the Research Hypothesis, research on this topic requires a large sample,

especially to reliably detect small differences between groups.

106. If we design our study in such a way to be powerful enough to detect
rather small differences between the averages of two groups, we will need a sample of at
least 400 cases to achieve Power of .80. Since Power = [1.0 - probability (Type II error)],
our test runs the risk of Type 11 error of .20. This would mean that the researcher runs a

20% risk of failing to reject the Null Hypothesis when it is, in fact, not true.

107. In sum, given the nature of the problem being considered, in my opinion,
reliable research would require an increase in the level of statistical significance required
to reject the Null Hypothesis from the conventional .05 to .10. Sound research would

also require an increase in the sample to at least 400 cases. And even then, the power of
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the test may be inadequate if there are other factors that must be controlled (e.g., income,
age, education, etc.). This is why 1 suggest a sample of 800 gay parents (see my earlier

comments on sampling).

108. This brings me to the last point about the analysis. The skilled researcher
must do everything possible to control a// factors that might cloud the findings. The
research must statistically control for all important differences between heterosexual and
homeosexual parents other than their sexual orientation. To do this would require the size
sample just mentioned. Preliminary research might identify ten or fifteen possible factors
that would need to be statistically controlled before a valid comparison of children in the

two groups could be conducted.

109. What other factors must be statistically controlled? The response is any
factor that is correlated with both the cause and the effect. In the case at hand, this would
mean that anything that is related (on average) to being in a same-sex union and is also
related (on average) to the health or well being of children must be controlled. Possible
candidates for such factors include parents’ income, parents’ education, parents’
emotional and psychological health (e.g., depression), relationship quality (between adult
partners), and various residential variables (e.g., neighborhood quality, etc.). Also
important would be the relationship history that the child has experienced (how many
changes in his/her parent’s partners) or whether the children have lived in a heterosexual

relationship for varying portions of their lives?

110. An alternative to statistical control is achieved by matching cases. If

every homosexual parent could be “matched “ by a heterosexual parent on all relevant
factors, this would allow the researcher to compare the two groups. Since no study, to
date, has been able to do this, statistical control appears to have been the only feasible

strategy that would permit a researcher to compare homosexual and heterosexual parents.

111 Before moving to a specific evaluation of the evidence offered in

Professor Bigner’s brief, I want to conclude this section by noting that statistical control



122

is particularly important in this case. It is possible for two factors to appear to be

uncorrelated due to their relationship to some third factor. If this third factor is positively
correlated with sexual orientation, but negatively correlated with children’s well being (or
vice-versa), then a failure to control it may lead to a spurious non-correlation. In short, it
is essential to understand that statistical control is as necessary in the presence of a trivial

or zero correlation as it is in the presence of a strong and substantively large correlation.

VII. Examination of Prof. Bigner's Affidavit,
a. Introduction

112 In this section, [ set out my conclusions and analysis of my review of all
evidence cited by Professor Bigner in his affidavit sworn November 15, 2000. 1 evaluate
only published articles in professional outlets. I omit from my review all unpublished
Ph.D. doctoral dissertations and materials that appeared in popular news outlets (e.g.,
Newsweek magazine). My review focuses solely on the scientific merit of the research.
The evaluation that follows concentrates on those issues that I have discussed in the first

half of my affidavit, above.

113. Specifically, I evaluate
» The scientific adequacy of the sample. Did the article rely on a probability
sample of adequate size? Was there evidence of obvious sample bias?
o The operationalization of key concepts
¢ The adequacy of the comparison group, and

o The appropriate use of inferential (generalizing) statistics.

114. Professor Bigner’s affidavit relies almost entirely on the Vermont brief
included as Exhibit “B” to his affidavit. First I examine Professor Bigner’s primary
assertions, both in his affidavit of November 15, 2000 and in the Vermont brief

(seriatim). I then review the evidence for those assertions found in the articles cited.
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b. Opinion on Evidence Relied on by Professor Bigner

115.

All of the articles I reviewed contained at least one fatal flaw of design or

execution. Not a single one was conducted according to generally accepted standards of

scientific research.

116.

The studies reviewed exhibit the critical defects explained earlier, in the

following ways:

Not one study relied on probability samples of homosexuals and heterosexuals.
The definition of “homosexual” was typically vague and poorly articulated, often
no more than “self designated” or “self identified.” There is no way, therefore, to
know whether homosexuals who do not openly identify differ from those who
do. Nor is there any way to know what “self identified” means with respect to
the question at hand.

In most cases, all data were collected by a single researcher. This makes it
impossible to assess the extent of subjective bias that may have been introduced.
Only one study relied on a longitudinal design.

Researchers often relied on well-known and established measures, but rarely
reported their reliability for the samples studied.

The potential sources of serious bias are very clear and often acknowledged by
the authors:

» First, is the reliance on self-selected samples. When subjects are allowed
to select themselves into a study without any scientific sampling used, the
researcher cannot know how his or her subjects compare to those who did
not select themselves into the study. This unknown bias makes it

impossible to generalize the findings from any such study.

Y

Second, is the fact that almost all samples of homosexuals have extremely

high levels of education. In all studies reviewed (where such information
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was noted), well over half of the homosexuals studied had completed
college (only 23% of all adults in America have completed college)”

Lastly, the researchers failed to incorporate statistical controls to deal

Y

with extraneous influences, even when their research revealed notable
differences between their samples of homosexual and heterosexual
subjects on such dimensions.

* Response rates, where noted, were typically low.

o Sample sizes were almost always too small to provide the statistical power needed

to confidently fail to reject the hypothesis of ‘no differences’ between groups.

117. This last point should be stressed. The researchers typically found “no
differences” between their homosexual and heterosexual subjects. The tests that were
conducted (even though inappropriate) relied on samples too small to allow the
researcher to make this conclusion without risking a very high probability of error. 118.
Stated most simply, the articles cited in Professor Bigner’s affidavit did
not rely on samples of sufficient size to provide the statistical power needed to reach the

conclusions they did.

119. My conclusion, based on the analysis that follows, is that we simply do
not yet know how the children of homosexual and heterosexual parents compare at this
point in time. To know this, we would need to conduct the type of project 1 outlined in
the first half of my comments. Such a study is not a particularly large undertaking.
There are many examples of social science projects that are more complex and
challenging than this one would be. However, based on the studies reviewed and my
own search of the literature, this research has not yet been done. Given the potential
consequences of an incorrect conclusion, such research seems warranted before any
body, legislatures or courts, come to any conclusion about domestic arrangements with

unknown consequences for children.

? http://www.census. gov/prod/2/pop/p20/p20-489. pdt’
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120. The final portion of Professor Bigner’s affidavit is aimed at supporting a
hypothetical argument about the benefits of legal marriage for children of same-sex

10 it

couples. Iam familiar with this literature and stipulate that, with few exceptions,
conforms to the standards of acceptable scientific research that 1 established at the outset

of my comments.

121. I believe it is true, as Professor Bigner claims in his paragraph 14, that, at
least with respect to heterosexual couples:
1) Children benefit from living in a healthy, loving home with both parents in the
context of a healthy, happy intact family;
2) civil marriage, and the protections, supports, and obligations that accompany that
status, can fortify committed relationships between parents;
3) the community and social supports that accompany civil marriage, including
enhancing the strength of relationship between spouses, can promote even better

parenting.

122. The problem, in my opinion, is that there is an important, yet unanswered,
question about the benefits of marriage. While it is generally true that marriage confers
numerous advantages, it is unknown whether tho se advantages are the result of marriage,
per se, or heterosexual marriage. To assume, as Professor Bigner does, that marriage has
the same consequences regardliess of the sexual orientation of the parents is pure
speculation. We simply have no basis, at this point, on which to make an assumption that
legal recognition of the relationships such as same-sex marriages, would eliminate the

social prejudice or stigma associated with homosexuality.

123. Professor Bigner concludes, at paragraph 15, that the evidence reviewed
establishes the claim: “where children of gay and lesbian parents may have difficulties,
those difficulties stem from the lack of social and legal support for their family structures

rather than any intrinsic shortcoming of the family structure itself. To the extent that

1% Blumstein and Schwartz, 1983; Grissett and Furr,1994; Solomon and Rothblum, 1986; C rockenberg

(1982).
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some children may experience difficulties as a result of societal reactions to their lesbian
mothers or gay fathers, those difficulties could only be alleviated by legal recognition of

those family structures.”

124. My opinion, based on my own reading of the literature, is that,
undoubtedly, teasing, ostracism, or other forms of social prejudice are a large part of the
story of the lives of children living with gay or lesbian parents. But equally pertinent are
any other factors inherent in the family relationships of same-sex partners, at least to the
extent that the evidence is cited by Professor Bigner. Qualitative research referred to by
Professor Bigner addresses this point clearly (Blumstein and Schwartz, 1983). Surely, the
question that should be asked is whether same-sex partners have different rates of break-

ups than opposite sex cohabiting (unmarried) parents.

125. If, for example, gays and/or lesbian relationships exhibited higher rates of
break-up than unmarried or married heterosexual relationships, this should be known and
investigated, for this factor may have eftects on children. The point, however, is that this
aspect has not yet been addressed. More generally, to assert that the only difficulties
faced by the children of gay and lesbian parents are the result of social forces (prejudice,
etc.) and not any factors related to the particular family structure, presumes that we have
tested this basic idea. In my view, the accumulated evidence does not speak to this issue.
If, indeed, sound scientific research were to confirm the closing assertions made by
Professor Bigner, I would be pleased to agree with his opinion. In my own professional
opinion, however, such research remains to be conducted and the issues remain

unresolved.

¢. Analysis

126. Before addressing the issue of how children of gay and lesbian parents
compare with those of heterosexual parents, Professor Bigner ofters several preliminary
assertions that have no proper foundation in the scientific research he relies on. While

these claims may very well be true, the issue is simply whether they are supported
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scientifically by the studies Professor Bigner relies on to make those claims. In my
analysis, | address these claims by examining each of the studies cited by Professor

Bigner and describing the crucial weaknesses the studies display.

127. The preliminary assertions made by Professor Bigner are:

1) About one third of lesbians and about 10% of gay men are parents.

2) Increasing numbers of lesbian and gay couples are rearing their own children.

3) The reasons why gay men and lesbian women become parents are no different
from those motivations that prompt heterosexual men and women to become
parents.

4) Gay and lesbian parents possess parenting skills and abilities comparable to their

heterosexual counterparts

128. With respect to the first and second assertions, there are two primary
sources cited: Bell (1978) and Patterson (1992). The first of these studies did not attempt
to estimate the prevalence of homosexuals and the second relied on the claims of others
who make the assertion that it is cited for by Professor Bigner. All of the sources cited
from the Vermont Brief on this issue either did not conduct the research to make the
claim, or did not claim, that the number of gay and lesbian parents is increasing. My
conclusion is that none of the sources cited by Professor Bigner contains evidence about
the prevalence of homosexuality, or the change in prevalence. None of the studies makes
any claims about such matters (except to quote others who make such claims without
evidence). In short, there is absolutely no evidence about how many homosexual parents
there are, nor whether their numbers are increasing or decreasing. I have reached this
opinion based on my detailed examination of each of the studies, as described in

Appendix III to this affidavit

129. The third assertion, regarding the reasons gay and lesbian men and women
decide to become parents, is held to be supported by a number of studies authored by
Professor Bigner himself, in collaboration with others. The first two studies, Bigner and

Jacobsen (1989b; 1989a) suffer from the inappropriate application of statistical
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techniques, the failure to control for extraneous factors, poor sample size, and inadequate
sample, among other flaws, making it impossible to draw general conclusions from this
research. In the third study, Siegenthalor and Bigner, (2000), the authors claim their
research found that the reasons heterosexuals and homosexuals become parents are,
indeed, different, in direct contrast to the assertion for which this article is cited. In my
opinion, none of the studies reported for this assertion is sound enough methodologically
to permit the claim to be made. The details of my analysis of the studies referred to is

contained in Appendix IV to this affidavit.

130. The last assertion, that gay and lesbian parents have the same parenting
skills as heterosexual parents, is another one we might like to assume. However,
Professor Bigner’s claim is that this assertion is scientifically supported by the studies
cited for it. In my opinion, the collection of these sources cited about lesbian mothers is
inadequate to permit any conclusions to be drawn. None had a probability sample. All
used inappropriate statistics given the samples obtained. All had biased samples. Sample
sizes were consistently small, and in almost all cases inadequate to permit the researchers
to draw conclusions about their failure to reject the null hypothesis (even when not stated,
the presumption in all these studies is that there are no significant differences between the
groups). And despite the use of good measures in many cases, there was no way to
ascertain how the researchers insured that their samples of “lesbians” satisfied any
definition of that term, nor of whether the samples of heterosexuals were, in fact,
heterosexuals. There is no way to generalize the results of these studies beyond the
peculiar and unusual samples used in them. I do not believe this collection of articles

indicates that lesbian and heterosexual mothers are similar.

131. In respect of gay men, the last assertion exhibits the same frailties if, as
Bigner claims, the studies cited are considered scientific support for the claim made. In
sum, the evidence contained in the Vermont brief, in regards to the parenting behaviors of
gay men, rests on three studies that are all based on non-probability samples of a size that
is inadequate to provide the power needed to fairly test the hypotheses involved. Other

problems noted for the individual studies in Appendix V., also render their conclusions
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questionable. I do not believe these articles offer the support claimed for the assertion
made about the parenting skills of gay men. In fact, from a scientific perspective, the

evidence confirms nothing about the quality of gay parents.

d. Principal Assertions

132. Professor Bigner makes several principal assertions that form the core of
his opinion. The first is that the children of gay and lesbian or same-sex parents are as
well adjusted as those of their counterparts who have heterosexual or different sex
parents. Further, Professor Bigner makes the claim that the evidence also indicates that
there are no differences between the children of gay parents and the children of
heterosexual parents in terms of gender identity or sexual orientation, based on the

studies presented in the Vermont Brief.

133. Professor Bigner says that the first assertion is supported by approximately
50 published studies, including a meta-analysis of 18 studies previously published on the
subject of the impact of homosexual and heterosexual parents on children (Allen and
Burrell, 1996) . Many of the articles included in the meta-analysis are ones that I

reviewed for earlier portions of this affidavit.

134. Meta analysis is a statistical method used to combine comparable studies
when each, by itself, has inadequate sample sizes to provide needed power. The meta-
analysis is able to provide more power by combining the results of many smaller studies
(thereby producing a larger sample). The process of selecting appropriate studies and
coding their information is fraught with its own biases and pitfalls. When the original
cases are properly evaluated for quality, and weighted accordingly, such an analysis is
able to correct for small samples so long as the other requirements for inferential statistics
were satisfied. In the present meta-analysis, the studies that were combined suffered
from the flaws already noted. As such, combining many poorly done studies, each of
which has peculiar non-probability samples and unknown biases, cannot and does not

provide any greater evidence than the individual studies do, taken separately.
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135. In Appendix VI to this affidavit I have set out my comments resulting
from my detailed analysis of each study cited in support of Professor Bigner’s principal
assertions. The conclusion can be summarized very succinctly: all of these studies
exhibit flaws that make the conclusions drawn by Professor Bigner unsupportable.
However, considering that Professor Bigner’s main assertion is made from these studies,
I thought it would be helpful to include in the body of this atfidavit a detailed analysis of
the study that I view as one of the most rigorous studies among all those reviewed:

Golombok and Tasker (1996).

136. My view that these authors conducted one of most rigorous studies is
because they employed a longitudinal design. A non-probability sample of 27 self-
selected lesbian mothers and their 39 children, and a control group of 27 self-selected
heterosexual single mothers and their 39 children were first studied in 1976-1977 when
the average age of the children was approximately 10 years. Subjects were recruited with
advertisements in lesbian and single-parent publications and contacts with lesbian and
single parent organizations. “Lesbian” was defined as a women who regarded herself as
wholly or predominately lesbian in her sexual orientation. The definition of
“heterosexual” was behavioral. Members of the control group had their most recent
sexual relationship with a man. Importantly, all children in the study were conceived and

born into heterosexual relationships.

137. In 1992-1993 when the children were about 24 years old, they were seen
again. Of the original 54 mothers, 51 were traced. This produced an effective pool of 37
of the children of lesbians. Of these, 25 were interviewed (68%). 21 of 39 children of
heterosexual mothers (54%) were also interviewed. The two groups were compared and
found to be similar in terms of education, age, gender, or ethnicity. The authors
investigated the reasons for panel attrition (drop outs between waves). The only notable
difference between groups in attrition was that lesbians in relationships high in conflict

were less likely to remain in the panel.
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138. The instrumentation is described in detail. Reliability of measures, and
inter-rater reliability of raters are reported. Although this study is strong, it still suffered
from the weakness that no statistical controls were employed to compensate for

extraneous factors.

139. Findings indicated that at least one difference existed between the two
groups of children, contrary to the assertion that the study is supposed to support. The
children raised by lesbians were more likely to have experienced a same-sex sexual
relationship than young adults raised by heterosexual mothers (though this appeared most
true for sons rather than daughters.). This may or may not be a true difference due to the

additional weaknesses identified in the sampling (i.e. non-probability and self-selection).

140. In sum, all the articles offered by Professor Bigner, including the study
considered the most rigorous, cannot be taken as establishing the claim that scientific
research shows no differences between the children of gay parents and the children of

heterosexual parents in terms of gender identity or sexual orientation.

141. Professor Bigner is correct to state that the “weight of published evidence”
suggests that this is so. From a sound methodological perspective, the results of these
studies can be relied on for one purpose — to indicate that further research regarding his
hypothesis is warranted. However, in my opinion, the only acceptable conclusion at this
point is that the literature on this topic does not constitute a solid body of scientific

evidence.
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VIII. Appendices

APPENDIX I

Simple Random Sampling

A simple way to envision simple Random Sampling (SRS) is to imagine writing the
names of each member of some population on a card. Suppose there are 500 individuals
in the population and we want a sample of 50. There would be 500 cards, each with a
name on it. If all 500 cards were placed in a large box and shuffled, we could draw the
first card with assurance that it has no greater or lesser chance of being drawn than any
other card in the box. The chance of drawing this one name is simply 1/500. Once we
draw the first case, we write the name of the person on a sheet, and place the card back
into the box. It is essential that the card be returned to the box. If we did not return the
card to the box, then the next name drawn would have a 1/499 chance of selection
because there would only be 499 cards remaining in the box. Since 1/499 does not equal
1/500, we would have violated the primary assumption of SRS. Following in this
manner, we would continue drawing a card, writing the name down, returning the card to
the box, and drawing another name until we had our desired 50 cases (returning any name
that has already been drawn before). At this point, we would have a pure random sample.
Any results based on these 50 cases could be generalized with reasonable assurance to the

entire population of 500 using standard statistical techniques.

Researchers do not, of course, use a box of cards to assemble their random samples.
Rather, computer software is used to select a random sample of cases, or generate a list of
random numbers. Alternatively, samples may be selected by systematically drawing
every Nth case from a list (e.g., taking every 10th case from a list of 1,000 to produce a

systematic random sample of 100).

In practice, researchers are sometimes unable to assemble an accurate list of all members

of the population. This is true, for example, when sampling all adults in the United
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States, all children in public schools, or all patients with diagnosed breast cancer. In such
cases, alternative strategies are used to approximate a random sample. One common
strategy i to randomly sample geographic or organizational units. For example, a
researcher might randomly sample 100 U.S. Census tracts. Then, within each randomly
selected Census tract, the researcher might randomly select 5 Census blocks. Within
each randomly selected Census block, the researcher might randomly select 2
households. Within each randomly selected household, the researcher would interview
one randomly selected individual. In all, this strategy would produce 100 X 5 X 2 =
1,000 individuals randomly selected from a total population defined as all households in
U.S. Census tracts (approximately 100% of all U.S. households). A sampling statistician
would calculate appropriate weights to be applied at each stage of this multi-stage
sampling strategy to produce a final sample of 1,000 cases that can be treated as a
random sample. A comparable strategy could be used with hospitals, schools, churches,

or clubs as the initial sampling units.
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APPENDIX I

The Classic Experiment

In a classic experiment, the researcher assembles a representative sample of cases and
randomly assigns them to one of two groups. The ‘experimental’ group and the ‘control’
group, that is, are determined purely by chance (e.g., flipping a coin). Since there is
nothing but random chance to determine which group a case ends up in, there is no
logical way for the two groups to differ. Random assignment will place as many rich as
poor individuals in each group, as many white or Hispanic individuals into each group,
and so on. The researcher administers a test at the outset of the study to verify that the
experimental and control groups do not differ. Then the researcher administers some
treatment or stimulus to the experimental group that is not administered to the control
group. At this point, the two groups differ only with respect to the treatment or stimulus.
Logically, the two groups do not differ on any other dimension. The researcher then
administers the test again. Any difference that is now found between the two groups may
logically be attributed to the treatment or stimulus because it is the only thing that
distinguishes the groups. (In actual practice, there are well known problems with
experiments that may threaten the similarity of groups on all matters except the
treatment/stimulus. These threats are dealt with by more complex experimental designs

than the one just outlined)

The classic experiment comes as close as one can come to satisfying all three conditions
for establishing a cause-effect relationship. And the reason it does is because it relies on
random assignment of cases into the various groups to be compared. Random assignment
essentially assures the researcher than all “other factors” that might confound the results

are distributed evenly — one group has as many or as few as the other.
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APPENDIX III

Detailed analysis of Studies Respecting Claims About Prevalence of
Homosexuality and Homosexual Parents

Bell (1978)

This study of homosexuals in San Francisco, CA. is elaborate and well conceived.
However, the researchers did not attempt to estimate the prevalence of homosexuality in
either San Francisco or the nation. Nor is there any attempt to measure change in the
homosexual population over time. The research team recruited (through self-selection) a
large sample of homosexuals by distributing recruitment cards in various locations and
asking respondents to volunteer to be in the study (paid advertisements, gay bars,
personal contacts, gay baths, homophile organizations, private bars, public restrooms,
hotels, restaurants, etc.) A heterosexual sample was obtained by probability methods
developed and applied by the National Opinion Research Center. Detailed and carefully
executed statistical analyses were performed, but the failings regarding prevalence and

change are significant.

Patterson (1992)

This study does not make the claim Bigner attributes to its author, nor does the author
offer any original research on this issue. Rather, she refers to others’ claims. According
to Patterson “How many children of gay and/or lesbian parents live in the United States
today? No accurate answer to this question is available. ... According to large-scale
survey studies, about 10% of gay, and about 20% of lesbians are parents” (1992: 1026,

and footnote 1).
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Evidence from the Vermont Brief:

Patterson (1994).

The researcher studied 27 lesbian couples, 7 single mothers, and 4 separated lesbian
mothers. She made no claims, nor conducted any research in support of the assertion that

the number of gay or lesbian parents is increasing.

Pies (1990).
The author neither conducted, nor claimed to have conducted any research in support of

the assertion that the number of gay or lesbian parents is increasing.

Rafkin (1990).

The author neither conducted, nor claimed to have conducted, any research in support of

the assertion that the number of gay or lesbian parents is increasing.

Steckel (1987).

The author neither conducted, nor claimed to have conducted, any research in support of

the assertion that the number of gay or lesbian parents is increasing.

Tasker and Golombok (1997).

The authors state in their second paragraph “It is not known how many lesbian mothers
there are.” (p 1). The researchers conducted a longitudinal study of 27 lesbian and 27
heterosexual single mothers. This research will be discussed in a later section. The
authors neither conducted, nor claimed to have conducted, any research in support of the

assertion that the number of gay or lesbian parents is increasing.
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Supplementary Studies:

Bigner supplements the sources cited in the Vermont Brief with the following:

Faderman (1984)

The author of this article describes the homosexual identity formation process for
lesbians. The article is based on a review of existing literature. There is no original

research conducted nor reported.

Green and Bozett (1991).

The authors neither conducted, nor claimed to have conducted any original research. The
authors state “Because homosexuals are an invisible population, accurate statistics on the
number of gay fathers and lesbian mothers are impossible to obtain. However, based on
the belief that 10% of the male population is gay, and that 20% of the gay male
population has married at least once, and that 25% to 50% of this 20% have had children,
the number of gay fathers in this country is likely more than two million. Add to this
estimate the 6% to 7% of the female population is lesbian, and that between 1.5 and 3.3
million of them are mothers, the current estimates of children of gay fathers and lesbian
mothers range between 5 million and 14 million” (198) (I omit the sources cited by the

authors for these figures)

The estimates of gay fathers provided by Green and Bozett work out as follows. The
lower bound estimate is 10% X 20% X 25% = 0.5% of adult males are gay fathers. The
upper bound estimate is 10% X 20% X 50% = 1.0% of adult males are gay fathers. In
1990, when this article was published, there were approximately 84.5 million U.S. males
over the age of 191, Applying the authors’ estimates, we arrive at between 422,500 and
845,000 adult gay fathers. Neither figure suggests more than 2 million such parents.

(The same U.S. Census showed that there were 92.5 million females over the age of 19.

1 http://www.census. gov/prod/1/gen/9Sstatab/pop.pdf
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If between 1.5 and 3.3 million of them are lesbian mothers, then between 1.6% and 3.6%

of all adult females are lesbian mothers, not the 6% to 7% claimed by the author.

Flaks (1995).

The author neither conducted, nor claimed to have conducted any research in support of

the assertion that the number of gay or lesbian parents is increasing.

Golombok, Tasker, and Murray (1997).

The researchers conducted an innovative project with some significant strengths. The
objective was to investigate family functioning and the psychological development of
children raised in fatherless families from their first year of life. The researchers
assembled a non-probability sample of 30 self-selected lesbian mothers who
“volunteered” for this project. They also assembled a non-probability sample of 42
heterosexual single mother “volunteers.” Finally, they draw what appears to have been a
probability sample of 42 heterosexual families from maternity records. The groups to be
compared differed as one would expect when relying on volunteer subjects. There were
significant differences in age of the mother, social class of the mother, and number of
children among the groups to be compared. The authors relied on very good measures of
family functioning and psychological development. Overall, the execution of the study
was good (though it is not known how inter-rater reliabilities were established). There is
no definition of “lesbian” or “heterosexual” provided by the researchers. Nor is there any

indication of how these terms were applied to the subjects.

The authors statistically controlled for the differences among groups in mother’s age,
social class, and number of children in the family. Their results showed that single
mothers showed greater warmth and interacted more with their child, but also reported
more serious disputes. Children being reared without a father were found to be more
securely attached to their mother, but perceived themselves to be less cognitively and
physically competent than their peers from father-present families. Differences between

lesbian and heterosexual single mothers were found only in the amount of interaction
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between parent and child. Lesbian mothers interacted more frequently with their child

than did heterosexual single mothers.

The sample sizes were too small to provide the statistical power needed to reliably detect
no difference among groups given the statistical methods used. The reliance on
“volunteer” subjects makes it impossible to estimate the biases that lead some people, but
not others to volunteer for research projects. Though the authors discovered (and
statistically controlled) for differences in several demographic factors, there is no way to
know what other differences may also have existed, but were not discovered for failure to
measure them. This is a well-done exploratory study. It’s results cannot, however, be
generalized beyond the peculiar samples used in the research. There is no estimate of the

number of lesbian couples, nor whether their number is changing.

Hoeffer (1981).

The researcher studied 20 lesbian and 20 heterosexual single mothers who resided in San
Francisco 1 will discuss this research later. The author neither conducted nor claimed to
have conducted any research in support of the assertion that the number of gay or lesbian

parents 1s 1ncreasing.

Bozett (1981).

The author conducted interviews with 18 homosexual fathers in San Francisco. The
author neither conducted nor claimed to have conducted any research in support of the

assertion that the number of gay or lesbian parents is increasing.

Moses and Hawkins (1982)
Professor Bigner provides no citation for this reference other than the last names and date

of publication. I could not locate the article in question.
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Tasker, and Golombok (1995)

The authors report the results of a longitudinal study of 25 adults from lesbian families
and 21 adults from heterosexual single mother families. They make no claims about the
number of such families, their growth or decline, nor do they conduct or report any

research relating to such claims.

Muzio (1996)

The author, a therapist, discussed one case in particular, and several others more
generally in her advice to therapists treating lesbian mothers. The author notes: “Because
individuals and families often seek therapy when their lived experiences contradict the
dominant narrative about them, it is not unusual for lesbians to seek therapy at some point
in their family building process (p. 367). This article is intended to provide advice to
therapists when this happens. There is no research protocol, analysis, or comparison
group involved. This is not a research article. The author makes no claims about the

number of same-sex parents, or whether such numbers are changing.

Bailey, Bobrow, Wolfe, and Mikach (1995).
The authors neither conducted nor claimed to have conducted any research in support of

the assertion that the number of gay or lesbian parents is increasing

Bigner (1996).
The author reviews the literature to provide guidance to therapists with gay father clients.

There is no research conducted nor reported in this article.

Ricketts and Achtenberg (1990).

The case studies offered by these authors are not presented in support of the claim that

the number of gay and lesbian parents is increasing.
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APPENDIX 1V

Gay And Lesbian Parents Have the Same Motives for
Becoming Parents

Bigner and Jacobsen (1989b).

The researchers rely on two samples obtained by different methods. Neither is a
probability sample according to the authors. The sample of homosexual fathers was
obtained from solicitations to a support group for gay fathers in Denver. The comparison
group was selected from another project conducted by the senior author. The response
rate for the homosexual sample was approximately 50%. There is no reported response
rate for the sample of heterosexual fathers. The heterosexual fathers selected for this
study were matched on age, martial status, income, ethnic identity, and education. No
summary statistics are provided that would allow a comparison of the two groups on such
measures. Subjects were mailed a questionnaire in most cases, though some subjects
completed their questionnaires at conferences or workshops. The author acknowledges

that the two samples were gathered under different conditions.

There is no operational definition of “gay.” The comparison (heterosexual) sample is
described as “presumed heterosexuals” because of the absence of such a definition. The
researchers relied on good measures of parental behavior. The application of
interferential statistics is not permitted with such a sample. The results of those statistical
comparisons, however, reveal statistically significant differences between the two groups
of fathers on several measures of parental behavior (limit setting, responsiveness, and

reasoning/guidance).
The authors admit that the samples are biased due to high incomes. The authors also

admit that the results cannot be generalized. “The sample of gay fathers is unlikely to be

an accurate representation of gay fathers in the general population (p. 184). Other likely
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biases are the result of different methods of recruiting the two samples, and different

methods of administering the questionnaires.

Bigner and Jacobsen (1989a)

The authors rely on the same sample described above. In this article, the concern is how
fathers responded to a measure referred to as the “Value of Children” questionnaire.
Details of this questionnaire are not provided. Additionally, the same limitations that

were described above apply to this study.

Siegenthalor and Bigner (2000)

Rather than report that there are no differences between the two groups in their motives
for becoming children, the authors of this article actually report that lesbian and non-
lesbian mothers differ only in their motives for becoming parents. They are not found (in
the research reported) to differ in the value they place on parenthood (i.e., the
satisfaction, the happiness, social status, or other benefits they derive from parenthood

once children arrive) (p 84).

The authors assembled a non-probability sample of 25 self-selected lesbian and 25 self-
selected norn-lesbian mothers. The researchers recruited lesbians from lesbian support
groups. They recruited the non-lesbians from other “parent support groups.” Due to
restrictions imposed by the IRB (Institutional Review Board for the Protection of Human
Subjects), the researchers were unable to inquire about the sexual orientation of their
subjects (p 82). As a result, they were unable to develop a definition of “homosexual” or
“heterosexual” nor were they able to insure that subjects in each group met any definition
of those terms. The two self-selected groups were matched on age, education, and
income. Subjects rated the value of children on various dimensions. The scale used for
this purpose has good reliability in repeated studies of heterosexual parents. Findings
showed that lesbians differ from the non-lesbian parents in why they became parents.
Lesbians were reported to be less likely to agree that “Having children gives a person a

special incentive to succeed in life,” “One of the highest purposes in life is to have
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children,” and “Having children makes a stronger bond between partners.” (p 85). The
use of volunteer samples, the inability to impose statistical controls to compensate for
extraneous factors, and the very low power of the statistical tests make it impossible to

generalize the findings of this research beyond the peculiar samples used.
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APPENDIX V

Gay and Lesbian Parents Parenting Skills

Cases cited from the Vermont Brief

Green and Bozett (1991).

This is the source for the claim that “The home environments of lesbian and gay persons
have been found to be as moral and as physically and psychologically healthy as those of
non gays.” (Vermont point 2). The authors of this (admittedly) ideological chapter
neither conducted, nor claimed to have conducted, any research in support of the
assertion that homosexual parents are as capable and caring as heterosexual parents. The

chapter is a review of research by other authors.

Lesbian women as mothers:

Green, Mandel, Hotvedt, Gray, and Smith (1986).
These researchers relied on multiple methods. Mothers completed a self-administered

questionnaire, and an interview was conducted with their children. The authors
assembled two samples, neither of which is a probability sample. It is not known how
many interviewers were involved, or whether inter-rater reliability was established. The
first sample consisted of 50 lesbian mothers and their 56 children aged 3 to 11. The
lesbian mothers were recruited through national and women’s groups and through
snowball sampling. The heterosexual sample was recruited through requests “for single-
mother subjects” (no further details are provided). No operational definition of the term
“lesbian” or “heterosexual” is provided except that lesbians were required to be “self
identified” as such. . The authors administered good measures of personality and
intelligence. Children were also interviewed about their peer groups, play preferences,

and thoughts about life.
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Inferential statistics are applied despite the fact that the samples are not probability
samples. Both samples are (admittedly) biased. Though no comparison statistics (for
each group) are provided, almost all subjects (86%) had completed college. There is no
way to estimate the possible bias introduced by such high levels of education, nor of
relying on members of women’s groups. Nor are such groups described to permit the
reader to assess the nature of the groups used for this project. But the authors note that
78% of the lesbians, but only 10% of the heterosexual mothers had partners living in the
household. Clearly, even if no other differences existed, this simple and enormous
difference invalidates any comparison between the groups without appropriate statistical
controls. Such controls were not applied. The authors do not report the statistical results

of their multivariate analyses, though they mention them.

Rand, Graham, and Rawlings(1982)

This research relied on a snowball sample of 25 self-selected lesbian mothers. There is
no operational definition of lesbian except “self-identified.” Of the 25 subjects, all but 9
had completed college, and 5 had graduate degrees. One of the measures used is highly
regarded as a reliable indicator of psychological health. The other (“the affectometer”) is
reported to have very high reliability. The researchers compare their biased sample to
national norms obtained from average samples. There was no comparison group. The
most likely sources of bias are the extremely high level of education, and the fact that “all
but two of the women in the present study had some degree of involvement in a lesbian
community” (p 35). The authors acknowledge the bias introduced by using a snowball
sample when they state “If more isolated lesbian mothers could have been included in the
sample, correlations would probably have been significant.” (p 35). 1 am unwilling to

draw an conclusions trom this research.

Flaks, Fisher, Masterpasqua, and Joseph (1995)
The authors rely on two nonprobability samples. 15 “self identified” self-selected

lesbian couples with children aged 3 to 9, and 15 heterosexual self-selected families were

obtained by placing ads in lesbian newsletters, women’s organizations, gay and lesbian
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parenting groups, snowball sampling, and recruiting from a lesbiar- mother support
group. The heterosexual sample was a snowball sample. The authors used established
measures with known reliability. Mothers were interviewed, in person, (it is not reported
how many interviewers were involved) and reported about their children. Teachers also
provided information about the children. There is no mention of resporse rates, and no
way to calculate them from the information provided. Rather, all subjects were self-

selected into the research.

The authors acknowledge the bias in their samples when they report that both groups of
children (from “self identified lesbians” and presumed “heterosexual” families) ditfered
significantly from national norms established for some of their measures. In fact, both
groups of children scored higher than average on a measure of problem behaviors. As the
authors acknowledge “The lesbian and heterosexual parent families studied here did not
constitute random samples, and it is impossible to know what biases, if any, may have
resulted as a consequence... We defined a precise and limited experimental group (i.e.,
lesbians)... Although the resulting sample was predominately White, highly educated,
and economically privileged...”(p. 113). Indeed, 10 of the 15 lesbian mothers had
graduate degrees, as did 9 of the 15 heterosexual mothers. The results of this research

may not be taken as evidence in support of the assertion for which it is cited.

Miller, Jacobsen, and Bigner ((1981)

The authors rely on two non-probability samples. The lesbian sample consists of 34 self-
selected mothers with custody who fit the operational definition of lesbian, i.e.,. “a
woman psychologically, emotionally, and sexually attracted to another woman.” (p 30).
How this definition was applied is not explained. The authors refer to the sampling
strategy as a “convenience sample” recruited through a feminist recreation center. The
heterosexual sample was a convenience sample consisted of 47 mothers contacted at
several Parent-Teacher Association meetings. Subjects completed a self-administered
questionnaire, and responded to a slide show. The author notes that there was 100%
inter-rater agreement in evaluating responses to the slides. All but two of the lesbians

had completed college (94%). By comparison, 78% of the heterosexual subjects were
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college graduates. The authors applied inferential statistics despite the samples. The
author admits to no limitations on the data or the inferences drawn from them. To boost
the power of the statistical tests, the authors increased the probability of a Type I error to
10 rather than .05. No statistical controls were conducted to compensate for differences
between the samples. The very high level of education (especially among the lesbian
sample) is one potential source of bias. The sampling methods, of course, are the most
obvious problem. The results may not be generalized. This article cannot be taken as

scientific evidence in support of the assertion for which it is cited.

Mucklow and Phelan (1979).

The authors describe this research as a pilot study. A purposive self-selected sample of
34 lesbian and 46 traditional mothers was located in the Denver-Fort Collins area. No
details are provided on how these individuals were recruited. A lesbian mother is defined
as a woman who is “psychologically, emotionally, and sexually attracted and interested in
other women and who, from a previous relationship with a man, had conceived a child; or
as a partner in a lesbian love relationship shared the parental role to a child” (881). The
authors do not report how this definition was applied (i.e., how it was verified that all
these criteria were satisfied). Members of the PTA were recruited for the heterosexual
sample. No operational definition of “heterosexual” is described. One measure is
reported to have high reliability. The other is reported to have low reliability. There is
no way to assess the potential magnitude of bias introduced by the sampling strategies.
Nor is it possible to compare the two groups on education, income, or any other measure
except the two administered by the researchers. In the absence of any information about
the sampling strategy, the results of this study are properly considered preliminary (a

pilot study) and cannot be generalized beyond the peculiar samples used.

Lewin and Lyons (1982)

The authors assembled two non-probability, convenience samples. The first consisted of
43 selt-selected divorced lesbian mothers and 37 self-selected divorced heterosexual

mothers. The authors argue that there is no way to obtain representative samples of
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lesbians. “obtaining a statistically representative sample of the lesbian mothers is not a
realistic goal.” (257). The authors recruited subjects through personal and professional
referrals (snowball sampling), through publicity carried out in the local media, feminist
and women’s publications, newsletters published by child care and single-parent
organizations, and posters. No statistical (quantitative) analysis is reported or conducted.
The sample was quite biased with respect to education. Only 14% of the (combined)
samples had educational levels lower than “some college.” In-person, depth interviews
were conducted. No report is made of the number of interviewers, nor of attempts to
estimate inter-rater reliabilities. In the absence of information about the sample, the
ratings of interviews, or any quantitative analysis, this study must be regarded as

inadequate for purposes of the assertion it is cited to support.

Lyons (1982).

This study uses the same sample and methods described above.

Kweskin and Cook (1982).
These researchers assermbled two non-probability samples by “purposive” (i.e., self-

selected) means. There is no mention of how the sample of 22 lesbian mothers was
recruited. The 22 heterosexual mothers were recruited from Parents Without Partners.
The authors used versions of a well-known and reliable measure of gender role
preferences (i.e., masculinity/femininity). Subjects completed a self-administered mailed
questionnaire. No mention of the response rate is made. Without additional information
about how the lesbian sample was recruited, or how the term “lesbian” was defined, it is
impossible to determine the magnitude of any sampling bias. Without information about
response rates, it is impossible to determine the magnitude of self-selection, even in these

purposive samples.

Falk (1989)

The researcher neither conducted, nor claimed to have conducted any research in support

of the assertion about lesbian mother.
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Harris and Turner (1985/86)

The researchers assembled two non-probability samples. The sample of self-selected gay
parents included 10 “self-described gay males, and 13 lesbian females. The sample of
self-selected heterosexual parents included 2 heterosexual male single parents, and 14
heterosexual female single parents. Subjects were recruited by posters on campus and in a
gay bar, advertisements in local newspapers, and an article in a gay/lesbian newsletter.
Subjects were instructed to pick up questionnaires at designated locations. In addition,
visits were made to meetings of a campus gay/lesbian organization, a convention of a
gay/lesbian church, a Parents without Partners meeting, and several day care centers. No
details are provided about the instrumentation, or reliability. It is impossible to establish
response rates with samples generated by self-referral. 78% of the homosexual sample,
and 87% of the heterosexual sample had college degrees. The authors do not present
descriptive statistics for the heterosexual sample though they do for the homosexual
sample. The sampling design makes it impossible to determine the magnitude of likely
bias, though the very high levels of education are surely problematic. The authors
acknowledge that their study is not representative of either gay or heterosexual parents
“Thus, all generalizations must be viewed with caution.” (p. 111). The sampling methods
and the sample sizes were inadequate for the statistical methods used ( p. 112). The

results of this study do not support the assertion for which it is cited.

Lott-Whitehead and Tully (1993)

The researchers assembled a snowball sample of self-selected lesbians by using
“friendship networks, word-of-mouth referrals, etc.” (p 268). There was no comparison
group. 187 questionnaires were distributed, of which 46 were retured (response rate =
25%). The primary method of analysis was qualitative rather than statistical. Of the 46
subjects, only 2 had less than a college education. The authors acknowledge that the
research “had inherent in its design methodological flaws consistent with other similar
studies... This study does not purport to contain a representative sample, and thus
generalizability cannot be assumed” (p 269). In light of the very low response rate, the

education bias, the lack of detail about the instrumentation, and the acknowledged flaws
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in design, the results of this study cannot be used to assess the assertion for which it is

cited.

Gay Men as Fathers:

The following articles are cited in support of the assertion that “Research focusing on
parenting skills and attitudes of gay fathers similarly confirms that gay men are suitable,

and indeed, admirable parents.” (Vermont Brief).

Bozett (1989)

This is a review of the literature. The author neither conducted, nor claimed to have

conducted research regarding the role of gay men as fathers.

Bigner and Jacobsen (1992).

The researchers assembled two nonprobability samples. The gay sample consisted of 24
self-selected men recruited from a gay father support group. The heterosexual sample
consisted of 29 self-selected fathers recruited from members of Parents without Partners.
There are no statistical results presented for the substantive comparisons of the two
groups. There is no operational definition of “gay” except “self identified. gay”. The
comparison group, therefore, was “presumed to be non-gay.” (p. 103). The
instrumentation consisted of slides to which men responded and a series of attitude
questions. No evidence on reliability is provided. The sample size is too small to
provide the power necessary for the test of the null hypothesis. I could find no evidence
that the researchers controlled statistically for extraneous factors. All measurements
appear to have been made by a single member of the research team, so inter-rater
reliability is irrelevant. The two groups of subjects differed noticeably on educational
attainment. Only 10% of the heterosexual sample had college or advanced degrees,
compared with 67% of the homosexual sample. The likely sources of bias include the
use of a single interviewer without attempts to establish reliability, the obvious
differences in the two samples that are not dealt with by introducing statistical controls,

and the unknown reliability of the instruments.
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Bigner and Jacobsen (1989b)

This study was reviewed and critiqued earlier.

Scallenn (1981)

This is an unpublished Ph.D. dissertation that was not reviewed for this brief.

Harris and Turner (1985/86).

This article was reviewed and critiqued earlier.

67



152

APPENDIX VI

The Children of Gay and Lesbian Parents are as Well Adjusted as Those
of Their Heterosexual Counterparts.

Patterson (1992)

The researcher assembled one non-probability sample of 37 families (26 lesbian couples,
7 single lesbian mothers, and 4 separated/divorced lesbians — some of whom had
partners) producing 66 self-selected lesbian subjects. All but four subjects were
employed, and 44 of the 66 had at least a college education. All children in the families
were born, or adopted by lesbians, and therefore had grown up for their entire lives in
such families. This design minimizes the inherent biases that would be present in studies
that focus on children (of gay or lesbian parents) who were born in heterosexual
relationships (as in almost all studies cited thus far). Sampling was by snowball methods.
Of 39 families contacted, 37 agreed to participate. There was no comparison group.
Instead, the researcher compared the children in such families to national norms
established for the reliable measures used to assess children’s well being. There is no
report about how many researchers participated in the collection of information in face-
to-face encounters in the subject’s home. No statistical controls were applied to
compensate for extraneous factors, though such controls would have been of little value
absent a comparison group. In the end, findings about how the children from these
affluent, self-selected lesbian families compare with national norms is of little statistical
value because national norms are established on average, heterogeneous samples very

unlike the sample used in the current study.

Patterson and Redding (1996)

This is a review of family laws relevant to lesbian and gay parents. The researchers
neither conduct, nor claim to conduct any research pertaining to the parental abilities of

homosexuals.
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Bigner and Bozett (1990)

This is a review of the literature on gay parents. The researchers neither conduct, nor

claim to conduct any research pertaining to the parental abilities of homosexuals.

Brewaeys and Van Hall (1997)

This is a balanced and reasoned review of the literature on lesbian motherhood. The
authors do not conduct, nor claim to conduct any original research pertaining to the

parental abilities of homosexuals.

Cramer (1986)

This is a review of the literature on gay parents. The authors do not conduct, nor claim to

conduct any original research pertaining to the parental abilities of homosexuals.

Falk (1989)

The researcher neither conducted, nor claimed to have conducted any research in support

of the assertion about lesbian mother.

Gottman (1990)

This is a review of the literature on gay and lesbian parents. The authors do not conduct,
nor claim to conduct any original research pertaining to the parental abilities of

homosexuals.

Green and Bozett (1991)

This article was reviewed and critiqued earlier.

Kirkpatrick (1987)
This is a review of several clinical cases seen for therapy by the author. There is no

sampling, instrumentation, or research protocol
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Kirkpatrick (1996)

This is a review of the literature on lesbian parents. The authors do not conduct, nor

claim to conduct any original research pertaining to the parental abilities of homosexuals

MacCandlish (1987)

The author invited five lesbian mother families to participate in a two-hour structured
interview in the subject’s home. There are no details provided about how these families
were recruited, their backgrounds, their motivations to participate, or the instrumentation
used. There was no comparison group, and there was no analysis (quantitative) of

results. No scientific inferences may be drawn from this project.

O’Connell (1993)

This was described as an “exploratory design” involving “open-ended” interviews with a
questionnaire guide. It relied on a non-probability self-selected sample of 6 lesbian (age
16-23) and 5 gay (aged 19 to 23) parents obtained through snowball methods, and by
placing an advertisement in two Boston gay newspapers and a local woman’s newspaper.
The subjects had all experienced their parents’ divorce. Interviews were conducted by
the researcher only. No mention of reliability is made. Instrumentation is not described
sufficiently to judge its quality. There was no comparison group. No scientific inferences

may be drawn from this project.

Patterson and Chan (1997)

This is a review of the literature on gay fathers. The researchers do not report any new

research in this article.

Pennington (1987) # 31

The researcher describes a clinical sample of 32 children from 28 lesbian mother families
that she treated since 1977. All but2 children were seen at an outpatient psychotherapy

clinic for say men, lesbians, and their families in San Francisco. The author provides her
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impressions of the issues that these children faced as they dealt with their parents’
troubles. There is no sampling, instrumentation, or statistical analysis. There was no

comparison made with children from heterosexual parents.

Pies (1990)

This is not a research article. It is a journalistic account of personal experiences.

Allen and Burrell (1996).
The analysis of this study is described in detail in the body of the affidavit.

Chan, Raboy and Patterson (1998).

The researchers assembled a self-selected sample by recurring families from former
clients of The Sperm Bank of California. Clients who conceived and gave birth to
children at least 5 years before the study was conducted were invited to participate. 195
families were so identified. The researchers were able to locate and contact 108 (55%).
Of these 108, a total of 80 (74%) agreed to participate. The overall response rate,
therefore, was 80/195 = 41%. Response rates, however, differed dramatically by sexual
orientation of the parent. All eligible lesbian couples (100%) participated. But only 30%
of lesbian single mothers, 31% of heterosexual couples and 30% of heterosexual single

mothers participated.

As almost every study reviewed so far has found, these researchers note that the sample
of lesbian biological mothers had significantly more education than did others. The
lesbians also had higher average incomes. We cannot know about the majority of

heterosexuals who decided not to participate.

The researchers administered several well-known and reliable measures of children’s

well being.
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The authors acknowledge the limited power of their statistical analyses, and failed to
incorporate statistical controls for the differences (in education and income) found among

their groups.

Several potential sources of bias are acknowledged. First, the initial contact with
potential subjects was from The Sperm Bank rather than the researchers. The extent to
which this elicited differential participation rates is unknown. But surely, the
dramatically different response rates are a critical source of concern for the results of this
study. The failure to control for (acknowledged) differences among groups is also a flaw
in the analysis. And probably most important, the use of women who have been
artificially inseminated raises very serious questions about how representative this group
of lesbians is. Due to the problems with the sample and methods of analysis, no scientific

inferences may be drawn from this research.

Brewaeys, Ponjaert, Van Hall, and Golombok (1997)
This is a well-designed analysis that attempted to study entire populations rather than

samples of them. The “sample” of 30 lesbian mother families with children (aged 4-8)
conceived through Donor Insemination was recruited through the Fertility Department of
the Brussels University Hospital. All families where the mother had attended the clinic
between 1986 and 1991 were asked to participate. The agreement rate was 100%. The
comparison group of 38 heterosexual Donor Insemination families and of 30 naturally
conceived heterosexual families was recruited through the Fertility Department and the
Obstetric Department of the University Hospital Leiden. All heterosexual families with a
child born between 1986 and 1990 were asked to participate. Similar requests were made
to parents whose children were born naturally. Response rates were 53% for the
heterosexual Donor Insemination families, and 60% for the naturally conceived families.
In-home interviews were conducted. It is fair to say that the sample may be considered
broadly representative for the general population of lesbian mothers who attended a
fertility clinic in order to conceive. Response rates and self-selection biases for the other
groups jeopardize the degree to which each represents the relevant population, although

the procedure is vastly superior to almost all others reviewed in this brief.
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Comparisons of the groups revealed that they differed on educational levels with lesbians
having considerably higher average educational attainments. Education, however, was
not controlled in subsequent analyses. Much of the instrumentation consisted of reliable
measures of child well being. The statistical analyses (though lacking needed controls)
revealed no significant differences in the quality of relationships between lesbians (and
their partners) and heterosexual couples. Nor was the parent-child relationship different
among groups when biological mothers were compared. Unfortunately, the samples were
too small to draw any conclusions about the lack of difference between groups (i.e. the
study lacked sufficient statistical power). And finally, this study suffers from the same
problem noted above, women who have been inseminated by artificial methods are likely
to differ in important, yet unknown ways from lesbians who have conceived naturally.
Still, despite the obvious limitations, this is one of the better studies among all that were

reviewed.

Flacks, Ficher, Masterpasqua, and Josepth (1995)

This study was reviewed and critiqued above.

Steckel (1985)

This citation refers to an unpublished doctoral dissertation.

Golombok, Spencer, and Rutter (1983).

This study was reviewed and critiqued above.

Tasker and Golombok (1997)

This study was reviewed and critiqued above.

Gottman (1990)

This review of the literature was discussed earlier.
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Schwartz (1985) Unpublished dissertation)

This citation refers to an unpublished doctoral dissertation.

Karkpatrick, Smith, and Roy (1981)
The researchers report on a study of the psychological status of a non-probability self-

selected sample of 10 boys and 10 girls living full time with their “self identified” lesbian
mothers. A comparison group of 10 boys and 10 girls living full-time with their single-
heterosexual mothers was also evaluated. Mothers were recruited through snowball
sampling and with a request in a National Organization for Women newsletter. All
participants in the study, therefore, were self-selected. Each child was evaluated by
several different researchers. No descriptive information is provided that would allow
me to assess the differences between the two groups in terms of education, income, or
other possibly extraneous influences. No information is provided about the children’s
backgrounds that might allow the reader to assess the findings in light of such factors. In
the absence of statistical analysis, the authors conclude “lesbian mothers and heterosexual
mothers were very much alike in their marital and maternal interests, current life-styles,
and childrearing practices.” (p 550). This is a good qualitative study, though it does not

offer scientific evidence about the comparative profiles of the two groups.

Puryear (1983)

This citation refers to an unpublished doctoral dissertation.

Rees (1979) unpublished doctoral dissertation

This citation refers to an unpublished doctoral dissertation.

Barrett and Robinson (1990)

This is not a research report but a series of case studies of an unknown group of children

of gay fathers. The authors raise an important point. They note: “In reviewing the impact
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of gay fathering on children, it is important to acknowledge that most children who live
with gay fathers are also the products of divorce and may present psychological distress
that typically accompanies families experiencing marital dissolution. All too often the
emotional distress of children with gay parents is solely attributed to the parents’ sexual
orientation rather than seen as a complex mixture of family dynamics, divorce
adjustment, and incorporation of the parents’ sexual coming out.” (p 82). In making this
point, the author reminds us that research on this subject must control for such obvious
factors. Failure to do so will bias the results of any study. None of the studies reviewed

controlled for such factors.

Golombok, Spencer, and Rutter (1983) # 10

The researchers report the results of studies conducted on norprobability samples of 27
lesbian families with a total of 37 children, and a comparison group of 27 heterosexual
families with a total of 37 children. The definition of “lesbian” used was that a women
must regard herself as predominantly or wholly lesbian and must currently be in a
homosexual relationship, or have been in one in her last relationship. “Heterosexual”
was defined behaviorally, by recruiting women whose last sexual relationship was with a
man. Personal interviews were conducted. Instrumentation is not described in detail,

reliability of indicators is not reported, nor is inter-rater reliability noted.

The two groups differed in an important way. All of the single-parents lived alone with
their children. Most of the lesbians lived with a partner (only 9 of 27 lived alone with
their children). Though the two groups were similar in regards age, and past marital
status, they differed importantly on educational levels (67% of the lesbians and 37% of
the heterosexual women had advanced education/training (p 556). The two groups of

mothers also differed in their contact with their children’s father.

Despite the differences between the two groups, appropriate statistical controls were not
employed to adjust for these differences. The authors acknowledge the limitations of
these results when they note “It is not possible to know what biases were involved in the

method of sample selection.” (569). Moreover, since almost all the children had been
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born into a heterosexual household where they had spent at least two years, “This may be
relevant in that both gender identity and sex role behavior are established early in the
preschool years and the roots of sexual object choice (in so far as they are experiential)
may also be found in the same age period. Accordingly, it would be unjustified to

generalize our findings to rearing in a lesbian household from the outset.” (p 569)

Huggins (1989) # 15

This article reports the results of a study of self-esteem among adolescents. The author
assembled two non-probability samples. 36 adolescent children (13 to 19) from 32
families were divided into two groups based on their mother’s sexual “object choice.”
The resulting samples contained nine male and female adolescents each. There is no
description of how the sample was selected or obtained. The author notes that “to be
asked to participate in the study, the children had to be aged 13 to 19 years and be living
with their self-designated lesbian mother or self-designated heterosexual mother. The
children were the biological products of a heterosexual marriage that had ended in
divorce at least one year prior to the time of the study.” (p 126). The author relies on a
well-known measure that has established reliability in large samples. Presumably, all in-
person interviews were conducted by the author (though this is not mentioned). There
are no statistical controls used to compensate for potential extraneous factors. And
without any information about how the sample was obtained, it is not possible to

comment on the likely biases inherent in this project.

Green, Mandel, Hotvedt, Gray, and Smith (1986)

This research was reviewed and critiqued above.

Hotvedt and Mandel (1982) # 45

The authors report a study of “self designated” lesbians with custody or joint custody of
at least one child (age 3-11) and a matched heterosexual sample of “self designated”
heterosexual single mothers. Sample sizes are not reported. Sample recruitment

strategies are not reported. The author made a good attempt to deal with extraneous
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factors by matching the (unknown size) samples on age, race, and marital status of the
mother, sex of the child, length of separation from the father, income of the family,
education of the mother, and mother’s religion as a child. Self administered
questionnaires appear to have been employed. There is no description of the
instrumentation except for well-known measures of mental ability. No results are
presented. No response rate can be calculated. Without any description of the sample, or

any statistical results, it is impossible to evaluate this study.

Lesbian and Gay Parenting at (American Psychological
Association)(1995).

This is a joint publication of the American Psychological Association’s Committee on
Women in Psychology, Committee on Lesbian and Gay Concerns, and Committee on
Children, Youth, and Families. It is written by Professor Charlotte Patterson, and is a

review of the literature and annotated bibliography. It is not a research article.

Rees (1979)

This citation refers to an unpublished doctoral dissertation.

Flaks, Fischer, Masterpasqua, and Joseph (1995)
This study was reviewed and critiqued above.

Green, Mandel, Hotvedt, Gray, and Smith (1986 )

This research was reviewed and critiqued above.

Kirkpatrick, Smith and Roy (1981)

This article was reviewed and critiqued above.
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Golombok, Spencer and Rutter (1983)

This article was reviewed and critiqued above.

Kirkpatrick (1987)

This summary of several clinical cases was reviewed and critiqued earlier.

Patterson and Redding (1996)

This review of the literature was discussed earlier.

Bailey, Bobrow, Wolfe and Mikach (1995)

The researchers recruited a non-probability sample of 55 gay and bisexual fathers through
advertisements in homophile publications. These self-selected men were asked to discuss
their sons. The sons were subsequently contacted by the researchers. Of the total of 82
sons available, information was gathered from 43 (52%). Instrumentation is not
described, and there are no reports on reliability. There was no comparison group. The
number of interviewers is not reported, nor are inter-rater reliabilities reported. 9% of the
(contacted) sons were found to be homosexuals, though no operational definition of that
term is provided. Rather, both fathers and sons were asked to characterize (the sons) as
homosexual, heterosexual, or bisexual, allowing the subjects to define the terms as they

wished.

The authors acknowledge the most serious potential bias of the study, self-selection. “The
most important potential bias is that fathers decisions to participate might depend in part
on their sons’ sexual orientations. .. The second limitation concerns the absence of a
control group.” (p 127). Most interestingly, the researchers acknowledge that the rate of
homosexuality among the sons of gay men is higher than found in the general population.
“It could be argued the rate of homosexuality in the sons (9%) is several time higher than
that suggested by the population-based surveys and is consistent with a degree of father-
to-son transmission.” (p 128). The authors argue that this is not the case, however, due to

the design problems of the study and the sample. The authors appear unwilling to accept
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the findings of their own study and go to lengths to explain why the results should not be

interpreted on their face. .

Golombok, Spencer and Rutter (1983)

This study was reviewed and critiqued above.

Golombok and Tasker (1996)
This study is reviewed in the body of my affidavit.

Gottman (1990)

This article was reviewed and discussed earlier.

Green, Mandel, Hotvedt, Gray, and Smith (1986)

This research was reviewed and critiqued above.

Green (1978)

The author reports on his study of the sexual identity of 37 children raised by homosexual
or transsexual parents. The author (a psychiatrist) examined 37 children who were being
raised by at least one parent who was either transsexual or homosexual. This is a clinical
sample and cannot be regarded as representative of any defined population. The
instrumentation (psychiatric treatments) are not detailed. There is no mention of

reliability given that the author conducted all sessions. There is no comparison group.

Hoeffer (1981)

The author reports the result of a comparison of 20 lesbian and 20 heterosexual single
mothers from the San Francisco Bay area and their only or oldest child, ages six through
nine. The definitions of homosexual and heterosexual are “self identified.” The author

gives no indication of how the subjects were recruited. No comparative statistics are
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provided to permit a comparison of the two groups. A modified version of a reliable
measure of children’s toy preferences was employed. All interviews were conducted by
the author in the home of the subject. Without information about how the two groups
compared (on, for example, education, age, income, race, etc.) or how the subjects were

recruited for the study, it is impossible to comment on the potential biases in this study.

Kirkpatrick, Smith, and Roy (1981)

This study was reviewed and critiqued above.

Miller (1979)

The author conducted depth interviews with a snowball sample of 40 homosexual fathers
and 14 of their children. No further description of the sampling is provided. No details
are offered about the instrumentation. No comparison group was involved. There is no
discussion of how “homosexuality” was measured. The author reports that 3 of the 14
men said they had fantasized about having sex with their sons (but none had ever acted
on it)(p546). One in six sons, and one in eight daughters were homosexuals. This finding
led the author to conclude “On the basis of this small, nonrandom sample, there does not
appear to be a disproportionate amount of homosexuality among the children of gay

fathers.”(p 547) despite the absence of any comparative evidence from heterosexuals.

Schwartz (1986)

This is an unpublished doctoral dissertation. .
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142. The comments and analysis contained in the main body of this affidavit
and the six Appendices that follow the main body comprise the totality of my opinion in

this matter

Sworn before me at the City
of in the State
of Virginia, in the United
States of America, this

day of March, 2001

Steven L. Nock

Notary Public

31



166

Case: 10-2204 Document: 00116163835 Page: 1 Date Filed: 01/27/2011  Entry 1) 5522093

Case Nos. 10-2204, 10-2207 and 10-2214

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

COMMONWEALTH OF MASSACHUSETTS,
Plaintiff-Appellee,

v

UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES, et al.,

Defendants-Appellants.

DEAN HARA,
Plaintif-Appellee/Cross-Appellant,
NANCY GILL, et al.,
Plaintiffs-Appellees,

KEITH TONEY; ALBERT TONEY, III,
Plaintiffs,

V.

OFFICE OF PERSONNEL MANAGEMENT, et al.,
Defendants-Appellants/Cross-Appellees.

Appeals from the United States District Court for the District of Massachusetts
Civil Action Nos. 1:09-cv-11156-JL.T, 1:09-¢v-10309-JL.T
(Honorable Joseph L. Tauro)

BRIEF OF AMICUS CURIAE, REPRESENTATIVE LAMAR SMITH
IN SUPPORT OF DEFENDANTS-APPELLANTS AND REVERSAL

Brian W. Raum David Austin R. Nimocks
Dale Schowengerdt Counsel of Record
Holly L. Carmichael Bar No. 1142906

ALLIANCE DEFENSE FUND ALLIANCE DEFENSE FUND
15100 North 90th Street 801 G Street, NW, Suite 509
Scottsdale, Arizona 85260 Washington, D.C. 20001

(480) 444-0020; (480) 444-0028 (1)  (202) 393-8690; (480) 444-0028(1)



167

Case: 10-22C04 Document: 00118183836 Page: 2 Date Filed: 01/27/2011  Entry ID: 55220092

TABLE OF CONTENTS

INTEREST OF AMICUS CURITAE ... 1
SUMMARY OF ARGUMENT ... e 2
ARGUMENT L. 4

I THE DISTRICT COURT’S RULINGS CONTRADICT BINDING
PRECEDENT FROM THE SUPREME COURT AND THE
UNIFORM JUDGMENT OF STATE AND FEDERAL APPELLATE

COURTS ACROSS THE NATION......cooiviiiiiiiiriinocirerreeiere e 4
A.  The Supreme Court’s Decision in Baker v. Nelson Mandates Reversal
of the District Court’s RUIINES. .......c..ooooiiviiiieieiee e 4
B.  The District Court’s Ruling Is Contrary to the Unanimous Conclusion
of Appellate Courts Across the Country. ............oooooeoriiiiiiiiiieieee 5
1. DOMA EASILY SATISFIES RATIONAL BASIS SCRUTINY. ................. 6
A.  Responsible Procreation And Childrearing Is, And Always Has Been,
an Animating Purpose of Marriage in Virtually Every Society............ 7
B.  DOMA Plainly Furthers Society’s Vital Interest in Responsible
Procreation and Childrearing. .................ccooooveoiviiiioccecee e 12
C.  The District Court’s Contrary Arguments Lack Merit........................ 19
CONCLUSION ...ttt ettt 30



168

Case: 102204 Document: 00118183838 Page 3 Date Filed: 01727/2071  Entry ID): 8522083

TABLE OF AUTHORITIES

Cases

Adams v. Howerton,
673 F.2d 1036 (9th Cir. 1982) oo 5,13,18,24,26

Andersen v. King County,
158 Wash. 2d 1, 138 P.3d 963 (Wash. 2006) ..o 19, 25,29

Auburn Police Union v. Carpenter,
8 F.3d 886 (1St Cir. 1993) ittt 5

Baker v. Nelson,
409 U.S. BI0 (1972) ittt 2,4

Baker v. Nelson,
291 Minn. 310, 191 N.W.2d 185 (Minn. 1971) ..o 5,6,18,24

Board of Trustees v. Garrett,
S3TULS. 356 (2001 17

Bowen v. Gilliard,
483 U.S. 587 (1987 ) et e 23

Citizens for Lqual Protection v. Bruning,
455 F.3d 859 (8th Cir. 2000) ..o 5,17,20,22

City of Cleburne v. Cleburne Living Center,
AT3 TS 432 (1985) i 17,18

Conaway v. Deane,
401 Md. 219,932 A.2d 571 (Md. 2007) ..o 19,24

Dean v. District of Columbia,
653 A2d 307 (D.C.1995) it 5

Gill v.Office of Personnel Management,
699 F. Supp. 2d 374 (D. Mass 2010).......coceeirieiiiiiiece e 20,24,28,29

il



169

Case 10-2204 Document: C0116163836 Page: 4 Dale Filed: 01/27/2011  Entry 1D): 5522083

Gonzales v. Carhart,
S50 TS, 124 (20070t 22

Goodridge v. Department of Public Health,
440 Mass. 309, 798 N.E.2d 941 (Mass. 2003) ...o.occovviiniiirrrccreceenns 24

Heller v. Doe,
509 U.S. 312 (1993) oo 16, 18, 22, 25,27

Hernandez v. Robles,
7N.Y.3d 338,855 N.E2d 1 (N.Y.2006) .........ccoveiien. 7,17,19,22,24

Johnson v. Robison,
A15ULS 361 (1974) oot 18

Jones v. Hallahan,
50T S.W.2d 588 (K. 1973) it 6

Kadrmas v. Dickinson Public Schools,
A87 U.S. 450 (1988)..... i 28

In re Kandu,
315B.R. 123 (Bankr. W.D. Wash. 2004)..............ccocooovveiiiiiiien, 18,24

Lofton v. Secretary of the Department of Children & Family Services,
338 F.3d 804 (11th Cir. 2004) oo 13,22,23,24

Loving v. Virginia,
BB ULS. T{I967) oo 11,13

Mandel v. Bradley,
432 US 173 (1977) oot s 5

In re Marriage of J.B. and H.B.,
326 S.W.3d 654 (Tex. Ct. App. Dec. 8,2010) ..o 5,18

Massachuseits Board of Retirement v. Murgia,
427 ULS. 307 (1976).iiiii it 25,27

il



170

Case: 10-2204 Document: 00118183838 Page: 5 Dale Filed: 01/27/2011  Entry {D: 5522083

Michael M. v. Superior Court of Sonoma County,

A50 ULS. 464 (1981)..iiiiiieieieiceee ettt 27
Morrison v. Sadler,

821 N.E.2d 15 (Ind. Ct. App. 2005) oo 17,25,29
Nguyen v. INS,

533 ULS 53 (2001t 16, 26, 27
Parham v. J.R.,

442 TS, 584 (1979) et 22
Singer v. Hara,

11 Wash. App. 247, 522 P.2d 1187 (Wash. Ct. App. 1974) ..o 6,19
Standhardt v. Superior Court of Arizona,

206 Ariz. 276, 77 P.3d 451 (Ariz. Ct. App. 2003) ..o 6,19,24,26
Tully v. Griffin, Inc.,

429 U.S. 08 (L1970).. oo et s 5
Vacco v. Quill,

S2L TS, TI3 {1997 oottt 17
Vance v. Bradley,

440 U.S. 93 (1979) ittt 18, 22,25
Wilson v. Ake,

354 F. Supp. 2d 1298 (M.D. Fla. 2005) ..o 2,18
Williamson v. Lee Optical,

348 U.S. 483 (1955). it e 25
Other Sources
LFUS.Co§ 7 (2010) ottt 7

iv



171

Case: 10-2204 Document: 00116163838 Page: 6 Date Filed: 01/27/2011  Entry {D: 5522083
Australian Senate Legal and Constitutional Affairs Legislation Cominittee,

Marriage Liquality Amendment Bill 2009,
http://www .aph.gov.au/senate/committee/legcon_ctte/marriage equali

ty/Teport/report. pdf. ... 19
Joel Prentiss Bishop, Commentaries on the Law of Marriage & Divorce (1st

€. TB52) i e 10
1 William Blackstone, COMIMENTATIES ............c.cooiiveiieeiiieee e e 8,9
David Blankenhorn, I"atherless America (HarperPerennial 1996) ......................... 16
Brief of Amicus Curiae American College of Pediatricians .................occcooeeeeeen. 23

Brief of Appellee United States, Smelft v. Cnty. of Orange, 447 F.3d 673 (9th
Cir. 2006) (NO. 05-50040) .......coeiiiiiiieiirieee et 3

Brief of Professor Robert P. George et al., Amici Curiae Supporting
APPEIANES ..o 7

Committee on the Judiciary Report on the Defense of Marriage Act, H.R.
Rep. No. 104-664 (1996) reprinted in 1996 U.S.C.C.AN.2905....3,6,7, 12

Convention on the Rights of the Child, G.A. Res. 44/25, Art. 7, UN. Doc.
A/RES/44/25 (NOV. 20, T989) ..o 22

The Meaning & Significance of Marriage in Contemporary Society, in
Contemporary Marriage: Comparative Perspectives on a Changing
Institution (Kingsley Davis, ed. 1985) ... 10, 11

Defendants’ Brief Motion Dismiss, Wilson v. Ake, 354 F. Supp. 2d 1298
(M.D. Fla. 2005) (No. 8:04-cv-01680) (ECF N0.39)......cooovivcrnnnnnnins 2

William J. Doherty et al., Responsible Fathering, 60 J. Marriage & Fam. 277

Professor Richard A. Epstein, Judicial Offensive Against Defense of
Marriage Act, Forbes.com, July 12, 2010, available ai
http://www .forbes.com/2010/07/12/gay-marriage-massachusetts-
supreme-court-opinions-columunists-richard-a-epstein.ntml ......................... 2

A\



172

Case: 10-2204 Document: 00116163836 Page: 7 Date Filed: 01/27/2011  Entry I} 5522083

A

Maggie Gallagher, (How) Will Gay Marriage Weaken Marriage as a Social
Institution, 2 U. St. Thomas L.J. 33 (2004) ........coooiiiiiiiiii e 20

Robert P. George, ¢l al., What is Marriage? 34 Harv. J. L. & Pub. Pol’y 245
(WANEET 20T0).ciieiiieciie et et 12

Norval D. Glenn, Yhe Struggle for Same-Sex Marriage, 41 Soc’y 27 (2004) ....... 15

French National Assembly, Report Submitted on Behalf of the Mission of
Inquiry on the Family and Rights of Children, No. 2832 (English
translation at
http://www .preservemarriage.ca/docs/France Report_on the Family
Edited.pdf, original at http://www.assemblee-nationale.fr/12/pdf/rap-
IF0/12832.PAE) ..o 19

Jurisdictional Statement, Baker v. Nelson, 409 U.S. 810 (1972) (No. 71-
TO2T) Lo e 4

Michael E. Lamb, Fathers: Forgotien Contributors to Child Development,
18 Hum. Dev. 245 (1976) ..o

Claude Levi-Strauss, Introduction to | A History of the Family: Distant
Worlds, Ancient Worlds 1 (Andre Burguiere, et al. eds., Belknap

Press of Harvard Univ. Press 1996) (1996) ... 8
Claude Levi-Strauss, The View I'rom Afar (1985) ..o 7
John Locke, Second Treatise of Civil Government (1690) ... 9
Bronislaw Malinowski, Sex, Cufture, and Myth (1962) ..o, 10

Wendy D. Manning et al., The Relative Stability of Cohabiting and Marital
Unions for Children, 23 Population Res. & Pol’y Rev. 135 (2004)............. 28

Wendy D. Manning & Kathleen A. Lamb, Adolescent Well Being in Co-

habiting, Married, & Single-Parent I‘amilies, 65 ]. Marriage & Fam.
876 (2003) .o 15

vi



173

Case: 10-2204 Document 00116163836 Page: 8 Date Filed: 01/27/2011  Entry 1D 5522083

Sara McLanahan & Gary Sandefur, Growing Up with a Single Parent: What Hurts,
What Helps (1994 ..ot 21

Kristen Anderson Moore, et al., Marriage from a Child’s Perspective, Child
Trends Research Brief (June 2002) ... 12,15

President Barack Obama, Statement at the Apostolic Church of God (June
15, 2008), available at
http://www realclearpolitics.com/articles/2008/06/obamas_speech on
fatherhood html ... 14

David Popenoe, Life Without I'ather: Compelling New vidence that
Fatherhood & Marriage are Indispensable for the Good of Children
& SOCIEtY (1996 ...t 16

G. Robina Quale, 4 History of Marriage Systems (1988) .......coccoiiiiienn 7,10

Ryan I. Reilly, DOJ Official: Defending DADT, DOMA “Difficult” for
Administration, Talking Points Memo, Nov. 22, 2010, available at
http:/tpmmuckraker talkingpointsmemo.com/2010/11/doj_official de
fending dadt doma difficult for administration.ph3p ... 1

Bertrand Russell, Marriage & Morals 96 (Routledge Classics, 2009).............. 11,12

Isabel V. Sawhill, Families at Risk, in Setting National Priorities: the 2000
Election and Beyond (Henry J. Aaron & Robert Danton Reischauer

€S, 1999) ..ttt sb e 14
Monte Neil Stewart, Marriage Facts, 31 Harv. J. L. & Pub. Pol’y 313

(2008 ...ttt r e 26
Noah Webster, An American Dictionary of the English Language (1st ed.

I828) i e 9
W. Bradford Wilcox, et al., eds., Why Marriage Matters: Twenty-Six

Conclusions from the Social Sciences 15 (2d ed. 2005) ............cococevvvenne.. 10
James Q. Wilson, The Marriage Problem (2002) ..o, 10,16

Vil



174

Case: 10-2204 Document: 00116163836 Page: 8 Date Filed: 01/27/2071  Entry 1D: 5522043

Witherspoon Institute, Marriage and the Public Good: Ten Principles

viil



175

Case: 10-2204 Document 00116163836 Page: 10 Dale Filed: 01/27/2011  Entry 1D 5522093

INTEREST OF AMICUS CURIAE

When a federal law is challenged, no one has a greater interest in the defense
of that law than Congress, the representatives of the American people. Ordinarily,
Congress relies on the Department of Justice (“DOJ”) to provide a robust defense
of federal laws. In the past two years, however, DOJ has openly acknowledged a
new-found reluctance to present a vigorous defense of the Defense of Marriage Act
(“DOMA™). As Assistant Attorney General Tony West recently explained, DOJ
has ““presented the court through [its] briefs with information which seemed to
underinine some of the previous rationales that have been used [in] defense of that
statute.” Ryan J. Reilly, DO.J Official: Defending DADT, DOMA “Difficult” for
Administration, Talking Points Memo, Nov. 22, 201 0. In fact, DOJ “has worked
with the Civil Rights Division's liaison to the gay, lesbian, bisexual and
transgender cominunity” to ensure it does not “advance arguments that they would
find offensive.” Id.

Indeed, DOJ has chosen not to present the Court with the arguments
embraced by the Supreme Court and every other state and federal appellate court to
consider challenges to the traditional opposite-sex definition of marriage under the

federal constitution. Rather, it has adopted an approach that even political

Y available af hitp://tpmmuckraker talkingpointsmemo.com/2010/11/
doj_official defending dadt doma difficult for administration.php.

1
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supporters of same-sex marriage describe as “faint-hearted advocacy” of a duly
enacted federal statute.” The anemic defense provided by DOJT does not begin to
adequately inform this Court of the binding precedent and clear rational basis
supporting the federal definition of marriage. In order to fully inform this Court,
Representative Lamar Smith, Chairman of the House Committee on the Judiciary,
respectfully submits this brief.

All parties have consented to this filing. No party’s counsel authored the
brief in whole or in part, and no party, party’s counsel, or other person contributed

money intended to fund its preparation or submission.

SUMMARY OF ARGUMENT

This Brief presents critical arguments supporting DOMA that are
conspicuously absent from DOJ’s current defense of the law. In prior challenges
to DOMA—in which the law has been consistently upheld—DOJ argued
successfully that the Supreme Court’s decision in Baker v. Nelson, 409 U.S. 810
(1972), is “binding and dispositive” of DOMA’s constitutionality. £.g., Defs.” Br.

Mot. Dismiss at 5, 6, Wilson v. Ake, 354 F. Supp. 2d 1298 (M.D. Fla. 2005) (No.

2<[Gill v. United States) looks almost like collusive litigation .... As a supporter
of gay marriage, [ still think that the DOJ’s faint-hearted advocacy is no way to run
a legal system.” Richard A. Epstein, Judicial Offensive Against Defense of
Marriage Act, Forbes.com, July 12, 2010, http://www forbes.com/2010/07/12/gay-
marriage-massachusetts-supreme-court-opinions-columnists-richard-a-
epstein.html.
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8:04-cv-01680) (ECF No. 39). This brief provides the Court with that missing
argument.

In addition, in each of its past successful cases, DOJ forcefully argued that
the traditional opposite-sex definition of marriage codified by DOMA furthers the
inportant interests identified by Congress—including, most notably, society’s
“deep and abiding interest in encouraging responsible procreation and child
rearing,” Comm. on the Judiciary, Report on DOMA, H.R. Rep. No. 104-664 at 13
(1996), reprinted in 1996 U.S.C.C.AN.2905,2917. See, e.g., Br. Appellee United
States at 33, 37, Smelt v. Cnty. of Orange, 447 F.3d 673 (9th Cir. 2006) (No. 05-
56040) (arguing that DOMA furthers these “manifestly legitimate” interests).’
Although under the current Administration, DOJ has suddenly disavowed these
interests, whether DOMA furthers “manifestly legitimate™ interests does not turn
on Executive-branch policy shifts. The interests invoked by Congress have not
changed. And many courts—including every federal or state appellate court to
consider the issue under the Federal Constitution, and the majority of state
appellate courts to do so under their own constitutions—have found the same
interests identified by Congress more than sufficient to sustain the traditional

opposite-sex definition of marriage. This brief provides the Court with a defense

3 The DOJ’s brief in Smelt is included in full in the Addendum.
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of the principal rationale articulated by Congress in enacting DOMA and

repeatedly embraced by appellate courts across the Nation.

ARGUMENT

I THE DISTRICT COURT’S RULINGS CONTRADICT BINDING
PRECEDENT FROM THE SUPREME COURT AND THE UNIFORM
JUDGMENT OF STATE AND FEDERAL APPELLATE COURTS
ACROSS THE NATION.

To read the district court’s opinions, one might think that the validity of the
traditional opposite-sex definition of marriage under the Federal Constitution was
an issue of first impression. Nothing could be further from the truth. Indeed, the
district court’s holding that the United States Constitution requires the federal
government to recognize same-sex relationships as marriages contravenes binding
precedent from the Supreme Court. It is also contrary to the consistent decisions of
every state and federal appellate court to address the validity of the traditional

definition of marriage under the Federal Constitution.

A. THE SUPREME COURT’S DECISION IN BAKER V. NELSON MANDATES
REVERSAL OF THE DISTRICT COURT’S RULINGS.

In Baker v. Nelson, 409 U.S. 810 (1972), the Supreme Court unanimously
dismissed, “for want of substantial federal question,” an appeal from the Minnesota
Supreme Court presenting the same questions at issue here: whether the
government’s refusal to recognize same-sex relationships as marriages violates due

process and equal protection. /d.; see also Jurisdictional Statement at 3, Baker v.

4
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Nelson, 409 U.S. 810 (1972) (No. 71-1027); Baker v. Nelson, 291 Minn. 310, 191
N.W.2d 185 (Minn. 1971). Although Baker was not cited by the district court,
Plaintiffs, or even DOIJ, the Supreme Court’s dismissal of the appeal in that case
was a decision on the merits that is binding on lower courts on the issues presented
and necessarily decided. Mandel v. Bradley, 432 U.S. 173,176 (1977) (per
curiam); accord Auburn Police Union v. Carpenter, 8 F.3d 886, 894 (1st Cir.

1993). It thus constitutes “controlling precedent, unless and until re-examined by
[the Supreme] Court.” Tully v. Griffin, Inc., 429 U.S. 68, 74 (1976). And because
Plaintiffs’ claims are the same as those rejected in Baker, they are foreclosed by

that decision.

B. THE DISTRICT COURT’S RULING IS CONTRARY TO THE UNANIMOUS
CONCLUSION OF APPELLATE COURTS ACROSS THE COUNTRY.

The district court’s decision conflicts not only with Baker, but also with the
decisions of every other state or federal appellate court to address the validity of
the traditional opposite-sex definition of marriage under the Federal Constitution,
including the United States Courts of Appeals for the Eighth and Ninth Circuits,
three state courts of final resort, and four intermediate state courts. See Citizens for
Fqual Prot. v. Bruning, 455 F.3d 859, 871 (8th Cir. 20006); Adams v. Howerton,
673 F.2d 1036, 1042 (Sth Cir. 1982); Dean v. District of Columbia, 653 A.2d 307,

308 (D.C. 1995); In re Marriage of J.B. and H.B., 326 S.W .3d 654, 675-77 (Tex.
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Ct. App. Dec. 8, 2010); Stancthardt v. Superior Court of Aviz., 206 Ariz. 276, 278,
77 P.3d 451, 453 (Ariz. Ct. App. 2003); Singer v. Hara, 11 Wash. App. 247, 262-
64,522 P.2d 1187, 1197 (Wash. Ct. App. 1974); Jones v. Hallahan, 501 S.W.2d
588, 590 (Ky. 1973); Baker, 291 Minn. at 313-15, 191 N.W.2d at 187. The district
court’s decisions thus stand in stark conflict with the considered, uniform judgment

of this Nation’s appellate courts.

II. DOMA EASILY SATISFIES RATIONAL BASIS SCRUTINY.

When it codified the traditional opposite-sex definition of marriage for
purposes of federal law, Congress clearly articulated the overriding societal interest
it sought to advance: “At bottoin, civil society has an interest in maintaining and
protecting the institution of heterosexual marriage because it has a deep and
abiding interest in encouraging responsible procreation and child-rearing. Simply
put, government has an interest in marriage because it has an interest in children.”
H.R.Rep. No. 104-664 at 13, 1996 U.S.C.C.AN. at 2917. In identifying this
interest, Congress stood on firm, well-trodden ground: as eminent authorities
throughout the ages have uniformly recognized, it is precisely because marriage
serves this vital, universal interest that it has existed in virtually every society

throughout history. And, as demonstrated below, Congress’s decision to provide
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federal recognition and benefits to committed opposite-sex relationships plainly

furthers the vital interests that marriage has always served.*

A.  RESPONSIBLE PROCREATION AND CHILDREARING HAVE ALWAYS
BEEN AN ANIMATING PURPOSE OF MARRIAGE IN VIRTUALLY EVERY
SOCIETY.

The federal definition of marriage as “a legal union between one man and
one woman as husband and wife,” 1 U.S.C. § 7 (2010), is neither surprising nor
invidious. To the contrary, with only a handful of very recent exceptions, marriage
is, and always has been, limited to opposite-sex unions in virtually every society.
Indeed, until recently “it was an accepted truth for almost everyone who ever lived,
in any society in which marriage existed, that there could be marriages only
between participants of different sex.” Hernandez v. Robles, 7 N.Y.3d 338, 361,
855 N.E.2d 1, 8 (N.Y. 20006). In the words of highly respected anthropologist
Claude Levi-Strauss, “the family—based on a union, more or less durable, but
socially approved, of two individuals of opposite sexes who establish a household
and bear and raise children—appears to be a practically universal phenomenon,
present in every type of society.” The View From Afar 40-41 (1985); see also G.

Robina Quale, 4 History of Marriage Systems 2 (1988) (“Marriage, as the socially

*DOMA is also rationally related to Congress's legitimate interests in
administrative efficiency and morality. See H.R. Rep. No. 104-664 at 15-16, 18;
Br. Professor Robert P. George et al., Amici Curiae Supporting Appellants.

7
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recognized linking of a specific man to a specific woman and her offspring, can be
found in all societies.™).

Nor is this traditional limitation in any way arbitrary or irrational. Rather, it
reflects the undeniable biological reality that opposite-sex unions—and only such
unions—can produce children. Marriage, thus, is “a social institution with a
biological foundation.” Claude Levi-Strauss, ntroduction to 1 A History of the
Family: Distant Worlds, Ancient Worlds 1, 5 (Andre Burguiere, et al. eds.,
Belknap Press of Harvard Univ. Press 1996) (1996). Indeed, an overriding
purpose of marriage in virtually every society is, and has always been, to regulate
sexual relationships between men and women so that the unique procreative
capacity of such relationships benefits rather than harms society. In particular,
through the institution of marriage, societies seek to increase the likelihood that
children will be born and raised in stable and enduring family units by both the
mothers and the fathers who brought them into this world.

This central—indeed animating—purpose of marriage was well explained
by William Blackstone, who, speaking of the “great relations in private life,”
describes the relationship of “husband and wife” as “founded in nature, but
modified by civil society: the one directing man to continue and multiply his
species, the other prescribing the manner in which that natural impulse must be

confined and regulated.” William Blackstone, | Commentaries *422. Blackstone
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then immediately turns to the relationship of “parent and child,” which he
describes as “consequential to that of marriage, being its principal end and design:
and it is by virtue of this relation that infants are protected, maintained, and
educated.” /d.; see also id. *435 (“the establishment of marriage in all civilized
states is built on this natural obligation of the father to provide for his children; for
that ascertains and makes known the person who is bound to fulfill this obligation;
whereas, in promiscuous and illicit conjunctions, the father is unknown”). John
Locke likewise writes that marriage “is made by a voluntary compact between man
and woman,” Second Treatise of Civil Government § 78 (1690), and then provides
essentially the same explanation of its purposes:

For the end of conjunction between male and female, being not barely

procreation, but the continuation of the species; this conjunction

betwixt male and female ought to last, even after procreation, so long

as is necessary to the nourishment and support of the young ones, who

are to be sustained by those that got them, till they are able to shift and
provide for themselves.

Second Treatise of Civil Government § 79 (1690).

Throughout history, other leading linguists, lawyers, and social scientists
have likewise consistently recognized the essential connection between marriage
and responsible procreation and childrearing. See, e.g., Noah Webster, 2 An
American Dictionary of the English Language (1st ed. 1828) (defining marriage as
the “act of uniting a man and woman for life” and explaining that marriage “was

instituted ... for the purpose of preventing the promiscuous intercourse of the

9
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sexes, for promoting domestic felicity, and for securing the maintenance and
education of children”); Joel Prentiss Bishop, Cominentaries on the Law of
Marriage & Divorce § 225-26 (1st ed. 1852) (“Tt has always . . . been deemed
requisite to the entire validity of marriage . . .that the parties should be of different
sex...[TThe first cause and reason of matrimony . . . ought to be the design of
having an offspring . . . the law recognizes [this] as the principle end[] of
matrimony”’); Bronislaw Malinowski, Sex, Culture, and Myth 11 (1962) (“the
institution of marriage is primarily determined by the needs of the offspring, by the
dependence of the children upon their parents™); Quale, supra, at 2 (“Through
marriage, children can be assured of being born to both a man and a woman who
will care for them as they mature.”); James Q. Wilson, 1he Marriage Problem 41
(2002) (“Marriage is a socially arranged solution for the problem of getting people
to stay together and care for children that the mere desire for children, and the sex
that makes children possible, does not solve.”); W. Bradford Wilcox, et al., eds.,
Why Marriage Matters: Twenty-Six Conclusions from the Social Sciences 15 (2d
ed. 2005) (“As a virtually universal human idea, marriage is about regulating the
reproduction of children, families, and society.”). In the words of the sociologist
Kingsley Davis:

The family is the part of the institutional system through which the

creation, nurture, and socialization of the next generation is mainly

accomplished. ... The genius of the family system is that, through it,
the society normally holds the biological parents responsible for each

10
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other and for their offspring. By identifying children with their
parents ... the social system powerfully motivates individuals to settle
into a sexual union and take care of the ensuing offspring.

The Meaning & Significance of Marriage in Contemporary Society 7-8, in
Contemporary Marriage: Comparative Perspectives on a Changing Institution
(Kingsley Davis, ed. 1985).

As these and many similar authorities illustrate, the understanding of
marriage as a union of man and woman, uniquely involving the rearing of children
born of their union, is age-old, universal, and enduring. Indeed, prior to the recent
movement to redefine marriage to include same-sex relationships, it was
commonly understood, without a hint of controversy, that the institution of
marriage owed its very existence to society’s vital interest in responsible
procreation and childrearing. That is why, no doubt, the Supreme Court has
repeatedly recognized marriage as “fundamental to our very existence and
survival.” E.g., Loving v. Virginia, 388 U.S. 1, 12 (1967). And certainly no other
purpose can plausibly explain the ubiquity of the institution. As Bertrand Russell
put it, “it is through children alone that sexual relations become of importance to
society.” Bertrand Russell, Marriage & Morals 96 (Routledge Classics, 2009).
Thus, “[b]ut for children, there would be no need of any institution concerned with
sex.” Id. at 48. Tndeed, if “human beings reproduced asexually and ... human

offspring were self-sufficient|,] ... would amy culture have developed an institution

11
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anything like what we know as marriage? It seems clear that the answer is no.”
Robert P. George, ¢f al., What is Marriage? 34 Harv. J. L. & Pub. Pol’y 245, 286-
87 (Winter 2010).

In short, as Congress aptly explained:

Were it not for the possibility of begetting children inherent in

heterosexual unions, society would have no particular interest in

encouraging citizens to come together in a committed relationship.

But because America, like nearly every known human society, is

concerned about its children, our government has a special obligation

to ensure that we preserve and protect the institution of marriage.

H.R. Rep. No. 104-664 at 14, reprinted in 1996 U.S.C.C.AN. at 2918.

B. DOMA PLAINLY FURTHERS SOCIETY’S VITAL INTEREST IN
RESPONSIBLE PROCREATION AND CHILDREARING.

The traditional opposite-sex definition of marriage codified by DOMA
plainly bears at least a rational relationship to society’s interest in increasing the
likelihood that children will be born to and raised by the couples who brought them
into the world in stable and enduring family units. Because only sexual
relationships between men and women can produce children, such relationships
have the potential to further—or harm—this interest in a way, and to an extent, that
other types of relationships do not. By retaining the traditional definition of
marriage as a matter of federal law, Congress preserves an abiding link between
that institution and this traditional purpose, a purpose that still serves vital interests
that are uniquely implicated by male-female relationships. And by providing

12
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federal recognition and benefits to cominitted opposite-sex relationships, DOMA
provides an incentive for individuals to channel potentially procreative conduct
into relationships where that conduct is likely to further, rather than harm, society’s
interest in responsible procreation and childrearing.

1. “[1]t seemns beyond dispute that the state has a compelling interest in
encouraging and fostering procreation of the race and providing status and stability
to the environment in which children are raised.” Adams, 486 F. Supp. at 1124,
Indeed, “[i]t is hard to conceive an interest more legitimate and more paramount
for the state than promoting an optimal social structure for educating, socializing,
and preparing its future citizens to become productive participants in civil society.”
Lofton v. Secretary of the Dep 't of Children & Family Servs., 358 F.3d 804, 819
(11th Cir. 2004). The Supreme Court has confirmed this vital societal interest,
holding repeatedly that marriage is “fundamental to our very existence and
survival.” g, Loving, 388 U.S. at 12.

Underscoring society’s interest in marriage is the undisputed truth that when
procreation and childrearing take place outside stable family units, children suffer.
As a leading survey of social science research explains:

Children in single-parent families, children born to unmarried

mothers, and children in stepfamilies or cohabiting relationships face

higher risks of poor outcomes than do children in intact families

headed by two biological parents. ... There is thus value for children
in promoting strong, stable marriages between biological parents.

13
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Kristen Anderson Moore, et al., Marriage from a Child’s Perspective, Child
Trends Research Brief at 6 (June 2002).

In addition, when parents, and particularly fathers, do not take responsibility
for their children, society is forced to step in to assist, through social welfare
prograns and by other means. Indeed, according to a Brookings Institute study,
$229 billion in welfare expenditures between 1970 and 1996 can be attributed to
the breakdown of the marriage culture. Isabel V. Sawhill, Families at Risk, in
Setting National Priorities: the 2000 Election and Beyond 108 (Henry J. Aaron &
Robert Danton Reischauer eds., 1999).

More than simply draining public resources, the adverse outcomes for
children so often associated with single parenthood and father absence, in
particular, harm society in other ways, as well. As President Obama has
emphasized:

We know the statistics—that children who grow up without a father

are five times more likely to live in poverty and commit crime; nine

times more likely to drop out of schools and twenty times more likely

to end up in prison. They are more likely to have behavioral problems,

or run away from home, or become teenage parents themselves. And
the foundations of our community are weaker because of it.

5

President Obama, Statement at the Apostolic Church of God (June 15, 2008).

> available at http://www.realclearpolitics.com/articles/2008/06/obamas
_speech_on_fatherhood.html.

14
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Conversely, children benefit when they are raised by the couple who brought
them into this world in a stable family unit. “[R]esearch clearly demonstrates that
family structure matters for children, and the family structure that helps children
the most is a family headed by two biological parents in a low-conflict marriage.”
Moore et al., supra, at 6. These benefits appear to flow in substantial part from the
biological connection shared by a child with both mother and father. See, e.g., id.
at 1-2 (*[1]t is not simply the presence of two parents, ... but the presence of rwo
biological parents that seems to support children’s development.”); Wendy D.
Manning & Kathleen A. Lamb, Adolescent Well-Being in Cohabiting, Married, &
Single-Parent Families, 65 J. Marriage & Fam. 876, 890 (2003) (“The advantage
of marriage appears to exist primarily when the child is the biological offspring of
both parents.”).

In addition, there is little doubt that children benefit from having a parent of
each gender. As Professor Norval Glenn explains, “there are strong theoretical
reasons for believing that both fathers and mothers are important, and the huge
amount of evidence of relatively poor average outcomes among fatherless children
makes it seem unlikely that these outcomes are solely the result of the correlates of
fatherlessness and not of fatherlessness itself.” Norval D. Glenn, The Struggle for
Same-Sex Marriage, 41 Soc’y 27 (2004). Many others agree. See, e.g., David

Popenoe, Life Without I-ather: Compelling New {:vidence that I‘atherhood &

15
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Marriage are Indispensable for the Good of Children & Society 146 (1996) (“The
burden of social science evidence supports the idea that gender-differentiated
parenting is important for human development and that the contribution of fathers
to childrearing is unique and irreplaceable.”); James Q. Wilson, supra, at 169
(“The weight of scientific evidence seeins clearly to support the view that fathers
matter.”); David Blankenhorn, Iatherless America 25 (HarperPerennial 1996) (“In
virtually all hunan societies, children’s well-being depends decisively upon a
relatively high level of paternal investment.”).

2. As asimple and undeniable matter of biological fact, same-sex
relationships, which cannot naturally produce offspring, do not implicate society’s
interest in responsible procreation in the same way that opposite-sex relationships
do. See Nguyen v. INS, 533 U.S. 53, 73 (2001) (“To fail to acknowledge even our
most basic biological differences ... risks making the guarantee of equal protection
superficial, and so disserving it.”). And given this biological reality, as well as
marriage’s central concern with responsible procreation and childrearing, the
“commonsense distinction,” Heller v. Doe, 509 U.S. 312, 326 (1993), that our law
has traditionally drawn between same-sex couples, which are categorically
incapable of natural procreation, and opposite-sex couples, which are in general
capable of procreation, “is neither surprising nor troublesome from a constitutional

perspective.” Nguyen, 533 U.S. at 63. For as the Supreme Court has made clear,

16
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“where a group possesses distinguishing characteristics relevant to interests the
State has the authority to implement, a State’s decision to act on the basis of those
differences does not give rise to a constitutional violation.” Board of Trustees v.
Garrett, 531 U.S. 356, 366-67 (2001) (internal quotation marks and citations
omitted); accord City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 441-42
(1985). Simply put, “[t]he Constitution does not require things which are different
in fact or opinion to be treated in law as though they were the same.” Vacco v.
Quill, 521 U.S. 793, 799 (1997) (internal quotation marks and citations omitted).

Even though some same-sex couples do raise children, they cannot create
them in the same way opposite-sex couples do—as the often unintended result of
even casual sexual behavior. As a result, same-sex relationships simply do not
pose the same risk of irresponsible procreation that opposite-sex relationships do.
And as courts have repeatedly explained, it is the unique procreative capacity of
heterosexual relationships—and the very real threat it can pose to the interests of
society and to the welfare of children conceived unintentionally—that the
institution of marriage has always sought to address. See, e.g., Bruning, 455 F.3d
at 867; Hernandez, 855 N.E.2d at 7; Morrison v. Sadler, 821 N.E.2d 15, 24-25
(Ind. Ct. App. 2005).

3. Because sexual relationships between individuals of the same sex neither

advance nor threaten society’s interest in responsible procreation in the same

17
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manner, or to the same degree, that sexual relationships between men and women
do, the line drawn by DOMA between opposite-sex couples and other types of
relationships, including same-sex couples, cannot be said to “rest[] on grounds
wholly irrelevant to the achievement of the [government’s] objective.” Heller, 509
U.S. at 324 (citation omitted). Accordingly, it readily satisfies rational-basis
scrutiny. See id. Indeed, it is well settled both that a classification will be upheld
when “the inclusion of one group promotes a legitimate governmental purpose, and
the addition of other groups would not,” Johnson v. Robison, 415 U.S. 361, 383
(1974), and, conversely, that the government may make special provision for a
group if its activities “threaten legitimate interests ... in a way that other [group’s
activities] would not,” Cleburne, 473 U S. at 448; see generally Vance v. Bradley,
440 U.S. 93, 109 (1979) (law may “dr[aw] a line around those groups ... thought
most generally pertinent to its objective”).

Not surprisingly, then, “a host of judicial decisions™ have relied on the
unique procreative capacity of opposite-sex relationships in concluding that “the
many laws defining marriage as the union of one man and one woman ... are
rationally related to the government interest in “steering procreation into
marriage.” ” Bruning, 455 F.3d at 867-68; see also Wilson, 354 F. Supp. 2d at
1308-09; In re Kandu, 315 B.R. 123, 145-47 (Bankr. W.D. Wash. 2004); Adams,

486 F. Supp. at 1124-25; Baker, 191 N.W.2d at 186-87; in re Marriage of J.B.,

18
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326 S.W.3d 654, 680; Standhardt , 77 P.3d at 461-64 (Ariz. Ct. App. 2003);
Singer, 522 P.2d at 1197. This is true not only of every appellate court to consider
this issue under the Federal Constitution, but the majority of state courts
interpreting their own constitutions as well. See Conaway v. Deane, 401 Md. 219,
317-23, 932 A.2d 571, 630-34 (Md. 2007); Hernandez, 855 N.E.2d at 7-8,
Andersen v. King County, 138 P.3d 963, 982-85 (Wash. 2006) (plurality);
Morrison, 821 N.E.2d at 23-31; Standhardt, 77 P.3d at 461-64.5 Without even
citing any of these decisions, the district court summarily dismisses the proposition
that procreation and childrearing bear any rational relationship to the traditional
opposite-sex definition of marriage and thus effectively condemns as irrational

scores of federal and state court judges who have disagreed.

C. THE DISTRICT COURT’S CONTRARY ARGUMENTS LACK MERIT.

In rejecting any rational relationship between the traditional opposite-sex

definition of marriage embraced by DOMA and society’s interest in responsible

S A number of foreign nations have reached the same conclusion. See French
National Assembly, Report Submitted on Behalf of the Mission of Inquiry on the
Family and Rights of Children, No. 2832 at 77 (English translation at

http://www preservemarriage.ca/docs/France_Report_on_the Family Edited.pdf,
original at http://www.assemblee-nationale.fr/12/pdf/rap-info/i2832.pdf) (“Above
all else then, it is the interests of the child that lead a majority of the Mission to
refuse to change the parameters of inarriage.”); Australian Senate Legal and
Constitutional Affairs Legislation Comunittee, Marriage Equality Amendment Bill
2009, at 37, http://www.aph.gov.au/senate/

committee/legcon_ctte/marriage equality/report/report.pdf .
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procreation, the district court failed meaningfully to engage the argunents
embraced by so many other courts. Instead, it offered only a cursory and
superficial analysis that is readily rebutted.

1. The district court first claimed that “[s]ince the enactment of DOMA, a
consensus has developed among the medical, psychological, and social welfare
communities that children raised by gay and lesbian parents are just as likely to be
well-adjusted as those raised by heterosexual parents.” Gifl v.Office of Personnel
Meanagement, 699 F. Supp. 2d 374, 388 (D. Mass 2010). Not only does this claim
rest on a hotly disputed premise, it is also simply beside the point. Indeed, it fails
even to come to grips with the critical fact underlying society’s interest in
responsible procreation—the unique potential for relationships between men and
women to produce children inevitably. [.g., Bruning, 455 F.3d at 867.

“Despite legal contraception, numerous studies have shown that unintended
pregnancy is the common, not rare, consequence of sexual relationships between
men and women.” Maggie Gallagher, (How) Will Gay Marriage Weaken Marriage
as a Social Institution, 2 U. St. Thomas L.J. 33, 47 (2004). And the question in
nearly every case of unintended pregnancy is not whether the child will be raised
by two opposite-sex parents or by two same-sex parents, but rather whether it will
be raised, on the one hand, by both its mother and father, or, on the other hand, by

its mother alone, often with public assistance. See, e.g., William J. Doherty et al .,

20
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Responsible Fathering, 60 J. Marriage & Fam. 277, 280 (1998) (“In nearly all
cases, children born outside of marriage reside with their mothers.”). And there
simply can be no dispute that children raised in the former circumstances do better,
on average, than children raised in the latter, or that society has a direct and
compelling interest in avoiding the financial burdens and social costs too often
associated with single parenthood. See, e.g., Sara McLanahan & Gary Sandefur,
Growing Up with a Single Parent: What Hurts, What Helps 1 (1994) (*“Children
who grow up in a household with only one biological parent are worse off, on
average, than children who grow up in a household with both of their biological
parents, regardless of the parents’ race or educational background, regardless of
whether the parents are married when the child is born, and regardless of whether
the resident parent remarries.”). Thus, even if the district court were right that it
matters not whether a child is raised by the child’s own parents or by any two
males or any two females, it would still be perfectly rational for society to make
special provision through the institution of marriage for the unique procreative
risks posed by sexual relationships between men and women.

At any rate, the district court’s startling suggestion that children receive no

special benefit, whatsoever, from being raised by their own mothers and fathers—
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and indeed that it is irrational to believe otherwise’—simply cannot be squared
with a wealth of contrary scholarship and empirical studies, as discussed above,
nor with the most basic instincts embedded in the DNA of the human species. The
law “historically ... has recognized that natural bonds of affection lead parents to
act in the best interests of their children.” Parham v. J.R., 442 U.S. 584, 602
(1979); see also, e.g., Gonzales v. Carhart, 550 U.S. 124, 159 (2007) (“Respect for
human life finds an ultimate expression in the bond of love the mother has for her
child.”); ¢f. Convention on the Rights of the Child, G.A. Res. 44/25, Art. 7, UN.
Doc. A/RES/44/25 (Nov. 20, 1989) (“as far as possible, [a child has the right] to
know and be cared for by his or her parents™). And “[a]lthough social theorists ...
have proposed alternative child-rearing arrangeinents, none has proven as enduring
as the marital family structure, nor has the accumulated wisdom of several
millennia of human experience discovered a superior model.” Lofton, 358 F.3d at
820. Courts have thus repeatedly upheld as rational the “commonsense” notion
that “children will do best with a mother and father in the home.” Hernandez, 855

N.E.2d at 7-8; see also, e.g., Bruning, 455 F.3d at 867-68; Lofion, 358 F.3d at 825-

7 “[TThose challenging the legislative judgment must convince the court that the
legislative facts on which the classification is apparently based could not
reasonably be conceived to be true by the governmental decisionmaker.” Vance,
440 U.S. at 111. Accordingly, so long as the “assumptions underlying [a law’s]
rationales™ are at least “arguable,” that is “sufficient, on rational basis review, to
immunize the [legislative] choice from constitutional challenge.” Heller, 509 U.S.
at 333 (internal quotation marks and citation omitted).
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26; ¢f. Bowen v. Gilliard, 483 U.S. 587, 614 (1987) (Brennan, J., dissenting) (“the
optimal situation for the child is to have both an involved mother and an involved
father™) (internal quotation marks and citation omitted).

Furthermore, the position statements cited by the district court and the
studies on which they rely do not come close to establishing that the widely shared,
deeply instinctive belief that children do best when raised by both their biological
mother and their biological father is irrational. To the contrary, there are
“significant flaws in the[se] studies’ methodologies and conclusions, such as the
use of small, self-selected samples; reliance on self-report instruments; politically
driven hypotheses; and the use of unrepresentative study populations consisting of
disproportionately affluent, educated parents.” Lofion, 358 F.3d at 825; see also
id. (noting “the absence of longitudinal studies following child subjects into
adulthood™).*

In light of the limitations of these studies, it is not surprising that a diverse
group of 70 prominent scholars from all relevant academic fields recently
concluded:

[N]o one can definitively say at this point how children are affected

by being reared by same-sex couples. The current research on

children reared by them is inconclusive and underdeveloped—we do

not yet have any large, long-term, longitudinal studies that can tell us
much about how children are affected by being raised in a same-sex

¥ See generally Br. Amicus Curiae American College of Pediatricians (collecting
scholarly critiques of same-sex parenting studies).
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household. Yet the larger empirical literature on child well-being
suggests that the two sexes bring different talents to the parenting
enterprise, and that children benetit from growing up with both
biological parents.

Witherspoon Institute, Marriage and the Public Good: fen Principles 18 (2008).
The district court’s confident assertions to the contrary notwithstanding, Congress,
in the words of the Eleventh Circuit,

could rationally conclude that a family environment with married

opposite-sex parents remains the optimal social structure in which to

bear children, and that the raising of children by same-sex couples,

who by definition cannot be the two sole biological parents of a child

and cannot provide children with a parental authority figure of each

gender, presents an alternative structure for child rearing that has not

yet proved itself beyond reasonable scientific dispute to be as optimal

as the biologically based marriage norm.

Lofton, 358 F.3d at 825 n.26 (quoting Goodridge v. Dep't of Pub. Health, 798
N.E.2d 941, 999-1000 (Mass. 2003) (Cordy, J., dissenting)).

2. The district court also claimed that “an interest in encouraging
responsible procreation plainly cannot provide a rational basis” for DOMA
because “the ability to procreate is not now, nor has it ever been, a precondition to
marriage.” 699 F. Supp. 2d at 389. But the district court did not even
acknowledge the many cases squarely and repeatedly rejecting precisely this
argument. See, e.g., Standhardt, 77 P.3d at 462-63; Baker, 191 N.W .2d at 187;
Adams, 486 F. Supp. at 1124-25; In re Kandu, 315 B.R. at 146-47; Conaway, 932

A.2d at 633 (applying state constitution); Hernandez, 855 N.E.2d at 11-12 (same);
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Andersen, 138 P.3d at 983 (same); Morrison, 821 N.E.2d at 27 (same).

As these cases have repeatedly recognized, it is well settled that rational-
basis review allows the government to draw bright lines, “rough accommodations,”
Heller, 509 U.S. at 321, and “commonsense distinction[s],” id. at 320, based on
“generalization[s],” id., presumptions, see Massachusetts Bd. of Retirement v.
Murgia, 427 U.S. 307, 315 (1976), and “common-sense proposition[s],” Vance,
440 U.S. at 112. “[CJourts are compelled under rational-basis review to accept
[such] generalizations,” Heller, 509 U.S. at 321, presumptions, and propositions,
moreover, unless they hold true in “so few” circumstances “as to render [a line
based upon them] wholly unrelated to the objective” of the law drawing that line,
Murgia, 427 U .S. at 315-16; see also Williamson v. Lee Optical 348 U.S. 483, 487
(1955) (upholding categorical rule that was based on an assumption that the
legislature “might have concluded™ was “often enough” true). And the
presumption that sexual relationships between men and women can result in
pregnancy and childbirth holds true for the vast majority of couples and is plainly
sufficient to render rational, at least, the “commonsense distinction™ the law has
traditionally drawn between opposite-sex couples, and same-sex couples, which
are categorically incapable of natural procreation.

Furthermore, any policy conditioning marriage on procreation would

presumably require enforcement measures—from premarital fertility testing to
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eventual annulment of childless marriages—that would surely violate
constitutionally protected privacy rights. See, e.g., Standhardt, 77 P.3d at 462-63;
Adams, 486 F. Supp. at 1124-25. And such Orwellian measures would, in any
event, be unreliable. See, e.g., Monte Neil Stewart, Marriage Facts, 31 Harv. J. L.
& Pub. Pol’y 313, 345 (2008) (noting the “scientific (i.e., medical) difficulty or
impossibility of securing evidence of [procreative] capacities™). Even where
infertility is clear, moreover, usually only one spouse is infertile. In such cases
marriage still furthers society’s interest in responsible procreation by decreasing
the likelihood that the fertile spouse will engage in sexual activity with a third
party, for that interest is served not only by increasing the likelihood that
procreation oceurs within stable family units, but also by decreasing the likelihood
that it occurs outside of such units.”

For all of these reasons, it is neither surprising nor significant that societies
throughout history have chosen to forego an Orwellian and ultimately futile
attempt to police fertility and have relied instead on the common-sense
presumption that sexual relationships between men and women are, in general,
capable of procreation. See, e.g., Neuyen, 533 U.S. at 69 (2001) (Congress could

properly enact “an easily administered scheme” to avoid “the subjectivity,

® Infertile opposite-sex marriages also advance the institution’s central procreative
purposes by reinforcing social norms that heterosexual intercourse—which in
general, though not every case, can produce offspring—should take place only
within marriage. See, e.g., id. at 344-45.
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intrusiveness, and difficulties of proof” of “an inquiry into any particular bond or
tie.”), Murgia, 427 U.S. at 315-16 (government may rely on reasonable but
imperfect irrebuttable presumption rather than conduct individualized testing). By
so doing, societies further their vital interests in responsible procreation and
childrearing by seeking to channel the presumptive procreative potential of
opposite-sex relationships into enduring marital unions so that if any offspring are
produced, they will be more likely to be raised in stable family units by the
mothers and fathers who brought them into the world."

3. The district court’s remaining arguments warrant little response.
Because, under rational-basis review, DOMA “must be upheld ... if there is any
reasonably conceivable state of facts that could provide a rational basis” for it, and
Plaintiffs thus bear “the burden ... to negative every conceivable basis which might

support it,” Heller, 509 U.S. at 320, the fact that DOJ “disavowed Congress’s

' Even where heightened scrutiny applies, courts have not “required that the
statute under consideration must be capable of achieving its ultimate objective in
every instance.” Nguyen, 533 U.S. at 70. Indeed, applying heightened scrutiny in a
closely analogous context, the Supreme Court rejected as “ludicrous™ an argument
that a law criminalizing statutory rape for the purpose of preventing teenage
pregnancies was “impermissibly overbroad because it makes unlawful sexual
intercourse with prepubescent females, who are, by definition, incapable of
becoming pregnant.” Michael M. v. Super. Ct. of Sonoma Cnty., 450 U.S. 464, 475
(1981) (plurality); see also id. at 480 n.10 (Stewart, J., concurring) (rejecting
argument that the statute was “overinclusive because it does not allow a defense
that contraceptives were used, or that procreation was for some other reason
impossible,” because, infer alia, “a statute recognizing [such defenses] would
encounter difficult if not impossible problems of proof™).
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stated justifications for the statute,” 699 F. Supp. 2d at 388, is of little inoment.
Simply put, this Court’s review of DOMA’s rationality is not limited to
“explanations ... that may be offered by litigants or other courts.” Kadrmas v.
Dickinson Public Schools, 487 U.S. 450, 463 (1988).

Further, the district court’s assertions that “denying federal recognition to
same-sex marriages ... does nothing to proinote stability in heterosexual
parenting,” and that “denying marriage-based benefits to same-sex spouses
certainly bears no reasonable relation to any interest the government might have in
making heterosexual marriages mores secure,” 699 F. Supp. 2d at 389, reflect a
fundamental misunderstanding of settled principles of rational-basis review. There
can be little doubt that providing federal recognition and benefits to cominitted
opposite-sex couples makes those potentially procreative relationships more
stable, and by doing so promotes society’s interest in responsible procreation and
childrearing. See, e.g., Wendy D. Manning et al., The Relative Stability of
Cohabiting and Marital Unions for Children, 23 Population Res. & Pol’y Rev.
135, 136 (2004) (A well-known difference between cohabitation and marriage is
that cohabiting unions are generally quite short-lived.”™).""  And under Johnson and

other controlling Supreme Court authorities, the relevant inquiry is not, as the

" Contrary to the district court’s assertion, providing recognition and benefits to
opposite-sex couples furthers this vital societal interest directly, not “by punishing
same-sex couples who exercise their rights under state law.” 699 F. Supp. 2d at
389.
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district court would apparently have it, whether denying federal recognition and
benefits to include same-sex couples is necessary to promote society’s interest in
responsible procreation and childrearing, but rather is whether providing such
recognition and benefits to committed opposite-sex relationships furthers interests
that would not be furthered, or would not be furthered to the same degree, by
recognizing same-sex relationships as marriages. See, e.g., Andersen, 138 P.3d at
984 Morrison, 821 N.E.2d at 23. And as demonstrated above, the answer to this
inquiry is clear.

The district court’s failure to “discern a means by which the federal
government’s denial of benefits to saine-sex spouses might encourage homosexual
people to marry members of the opposite sex,” 699 F. Supp. 2d at 389, is even
further atield. Marriage has always been uniquely concerned with steering
potentially procreative sexual conduct into stable marital relationships. Its
rationality in no way depends on its also steering those not inclined to engage in
such conduct into such relationships.

4. In short, the district court’s superficial analysis does not begin to
undermine the rational relationship between the traditional definition of marriage
codified by DOMA and society’s vital interest in responsible procreation and

childrearing.
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CONCLUSION

For the forgoing reasons, Amici respectfully request that this Court reverse
the district court’s judgments.

Respectfully submitted,
this 27th day of January 2011

s/ David Austin R. Nimocks
David Austin R. Nimocks
Attorney for Amici
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EXECUTIVE SUMMARY

The majority of courts to consider the issue,
as well as the majority of people voting on it,
have rejected a right to same-scx marriage.

Qver the past decade, the overwhelming
majority of Americans who have been able
to vote on the definition of marriage have
soundly rejected the idea that same-sex
marriage is a civil right. Thirty states have
enacted amendments to their constitutions
defining marriage as the union of a husband
and wifc. In Maine, voters rejected a state
law that redefined marriage and in lowa,
voters defeated all of the three judges up for
retention who had voted in favor of same-
scx marriage.

Itis less well known that the majority of
American courts have also rejected the idea
that there exists in state and national
constitutions a right to same-sex marriage.

Since 2003, when the Massachusetts
Supreme Judicial Court ruled invalid
Massachusetts commeon law rules
recognizing marriage only as the union of
husband and wife, a total of four state high
courts have ruled marriage laws
unconstitutional.

Over the past ten years, at least ten
other state and federal courts (excluding
cases still pending on appeal) have ruled
that marriage laws are not discriminatory,
but rather arc based on a legitimate
relationship between the states” definition of
marriage and  procreation, including

decisions from the high courts of Maryland,
New York, and Washington, as well as the
U.S. Court of Appeals for the 8th Circuit.

Even in New Jersey, where the courts
mandated equal benefits for same-sex
couples, the courts rejected the notion that
the marriage laws constituted sex
discrimination.

Additionally, during this time period
four major international cases have upheld
laws defining marriage as the union of a
husband and wife.

U.S. CASES UPHOLDING MARRIAGE

State Supreme Courts

Conaway v. Deane 932 A.2d 571 (Md. 2007)
at
hitp//fwww.courts.state.md.us/opinions/co

a/2007/44206 pdf:

“Virtually every Maryland case applying
Article 46 has dealt with situations where
the distinction drawn by a particular
governmental inaction or action singled-out
for disparate treatment men and women as
discrete classes. . . . Based on our precedents
interpreting Article 46, we conclude that the
Legislature's and electorate's ultimate goal
in putting in place the Maryland ERA was
to put men and women on equal ground,
and to subject to closer scrutiny any
governmental action which singled out for
disparate treatment men or women as
discrete classes. . . . Turning to the language

PoST OFFICE BOX 1231 » MANASSAS, VIRGINIA 20108
PHONE: (202) 216-9430 « WWW.IMAPP.ORG
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of Family Law § 2-201, it becomes clear that,
in light of the aforementioned purpose of
the ERA, the marriage statute does not
discriminate on the basis of sex in violation
of Article 46. The limitations on marriage
effected by Family Law § 2-201 do not
scparate men and women into discrete
classes for the purpose of granting to onc
class of persons benefits at the expense of
the other class. Nor does the statute, facially
or in its application, place men and women
on an uncven playing ficld. Rather, the
statute prohibits equally both men and
women from the same conduct.” (594-98).

“We agree that the State's asserted interest
in fostering procreation is a legitimate
governmental interest. As one of the
fundamental rights recognized by the
Supreme Court as a matter of personal
autonomy, procreation is considered one of
the most important of the fundamental
rights. In light of the fundamental nature of
procreation, and the importance placed on it
by the Supreme Court, safeguarding an
environment most conducive to the stable
propagation and continuance of the human
race is a legitimate government interest.”

“The question remains whether there exists
a sufficient link between an interest in
fostering a stable environment for
procreation and the means at hand used to
further that goal, i.c., an implicit restriction
on those who wish to avail themselves of
State-sanctioned marriage. We conclude that
there does exist a sufficient link. As stated
carlier in this opinion, marriage cnjoys its
fundamental status due, in large part, to its
link to procreation. This “inextricable link”
between  marriage procreation
reasonably could support the definition of
marriage as between a man and a woman
only, because it is that relationship that is
capable of producing biological offspring of
both members (advances in reproductive
technologies notwithstanding). Acceptance
of this notion is found in the clear majority

and

of opinions of the courts that have
considered the issue.” (630-31) (citations

omitted).

Hernandez v. Robles, 855 N.E.2d 1 (N.Y.
2006) at
httee/fwww.courls.state.nv.us/ctapps/decisi
ons/julde/86-890pnd6.pdf.

“[TThe Legislature could rationally decide
that, for the welfare of children, it is more
important to promote stability, and to avoid
instability, in opposite-sex than in same-sex
relationships. Heterosexual intercourse has
a natural tendency to lead to the birth of
children; homosexual intercourse does not. .
... The Legislature could find that unstable
relationships between people of the opposite
sex present a greater danger that children
will be born into or grow up in unstable
homes than is the case
couples, and thus that promoting stability in
opposite-sex relationships will help children
more. ...”

with same-sex

“There is a second reason: The Legislature
could rationally believe that it is better,
other things being equal, for children to
grow up with both a mother and a father.
Intuition and experience suggest that a child
benefits from having before his or her eyes,
every day, living models of what both a man
and a woman are like. It is obvious that
there are exceptions to this gencral rule-
some children who never know their
fathers, or their mothers, do far better than
some who grow up with parents of both
sexes-but the Legislature could find that the
general rule will usually hold.” (7).

“By limiting marriage to opposite-sex
couples, New York is not engaging in sex
discrimination. The limitation docs not put
men and women in different classes, and
give one class a benefit not given to the
other. Women and men are treated alike-
they arc permitted to marry people of the
opposite sex, but not people of their own
sex. This is not the kind of sham equality
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that the Supreme Court confronted in
Loving; the statute there, prohibiting black
and white pcople from marrying cach other,
was substance anti-black legislation.
Plaintiffs do not argue here that the
legislation they challenge is designed to
subordinate cither men to women or women
to men as a class.” (10-11).

in

Andersen v, King County 138 P.3d 963
(Wash. 2006) at
hitp://www.courts. wa.gov/newsinfo/conten
Yedt/759341opn.pdf:

“IAls Skinner, Loving, and Zablocki indicate,
marriage traditionally  linked
procreation and survival of the human race.
Heterosexual couples are the only couples
who can produce biological offspring of the
couple. And the link between opposite-sex
marriage and procreation is not defeated by
the fact that the law allows opposite-sex
marriage  regardless couple's
willingness or ability to procreate. The facts
that all opposite-sex couples do not have
children and that single-sex couples raise
children and have children with third party
assistance or through adoption do not mean
that limiting marriage to opposite-sex
couples lacks a rational basis. Such over- or
under-inclusiveness does not defeat finding
a rational basis.” (982-83).

is to

of a

“We conclude that limiting marriage to
opposite-sex couples furthers the State's
interests in procreation and encouraging
families with a mother and father and
children biologically related to both.” (985).

Federal Appeals Courts

Citizens for Equal Protection v. Bruning,
455 F3d 859 (8th Cir. 2006) at

http//www.ca8.uscourts. goviopndir/06/067/0
52604F pdf:

“We hold that § 29 and other laws limiting
the state-recognized institution of marriage
to heterosexual couples rationally

related to legitimate state interests and

are

therefore do not violate the Constitution of
the United States.” (Citizens for Equal Prot. v.
Brusning (8th Cir. 2006) 455 F.3d 859, 871.)
The  court  held  that the Nebraska
amendment defining marriage as the union
of a man and a woman was related to the
state’s interest in “stecring procreation into
marriage,” through “laws [that] encourage
procreation to take place within the socially
recognized unit that is best situated for
raising children.” (867.)

State Appeals Courts

Morrison v, Sadler, 821 N.E2d 15 (Ind.
App. 2005) at

hitp//www.domawatch org/cases/indiana/
morrisonysadler/Opinion CourtofAppeal,
pdt:

“The State, first of all, may legitimately
create the institution of opposite-sex
marriage, and all the benefits accruing to it,
in order to encourage male-female couples
to procreate within the legitimacy and
stability of a statc-sanctioned relationship
and to discourage unplanned, out-of-
wedlock births resulting from ‘casual’
intercourse.” (24.)

Standhardt v. Superior Court 77 P.3d 451
(Ariz. App. Div. 1, 2003) (review denied
2004 Ariz. LEXIS 62, May 25, 2004) at

sa/SA0G30150. pdf:
“We hold that the State has a legitimate

interest in encouraging procreation and
child-rearing within the marital relationship,
and that limiting marriage to opposite-sex
couples is rationally related to that interest.”

Eederal Trial Courts

Wilson v. Ake 354 F. Supp. 2d 1298 (M.D.
Fla. 2005) at
hitp/fwww.alliancealert.org/2005/20050119.
pdt:
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“Plaintiffs also argue that this Court should
apply strict scrutiny in determining the
constitutionality DOMA  becausc it
violates the Equal Protection Clause of the
Fourteenth Amendment. The Eleventh
Circuit has held that homosexuality is not a
suspect class that would require subjecting
DOMA to strict scrutiny under the Equal
Protection Clause of the Fourteenth
Amendment or the equal protection
component of the Fifth Amendment's Due
Process Clause. See Lofton, 358 F.3d at 818
(holding that homosexuality is not a suspect
class and noting that “all of our sister
circuits that have considered the question
have declined to treat homoscxuals as a
suspect class.”); see also Kamdu, 315 B.R. at
144 (Lawrence “did not hold that same-sex
couples constitute a suspect or semi-suspect
class under an equal protection analysis”
Moreover, DOMA does not discriminate on
the basis of sex because it treats women and
men equally. Kandu, 315 B.R. at 143 (“...
DOMA does not classify according to
gender, and the Debtor is not entitled to
heightened scrutiny under this theory.”).
Therefore this Court must apply rational
basis review to its equal protection analysis
of the constitutionality of DOMA.” (1307-
08).

“[TThis court ... is bound by the Eleventh
Circuit’s holding that encouraging the
raising of children in homes consisting of a
married mother and father is a legitimate
state interest. . . . DOMA is rationally related
to this interest.” (1309).

In re Kandu 315 B.R. 123 (Bankr. W.D.
Wash. 2004) at

of

hitp//www.domawatch.org/cases/9thcircuit

MnreKanduBkrDecdision pdf;

“The legislative history clearly reveals that
the primary purpose of DOMA is to restrict
marriage to one man and onc woman. The
Debtor argues that because DOMA does not
allow one woman to marry another woman,
the legislation is a sex-based classification

warranting strict scrutiny. DOMA, however,
does not single out men or women as a
discrete class for unequal treatment. Rather,
as the court in Baker, observed, a marriage
law such as DOMA “prohibit[s] men and
women equally from marrying a person of
the same sex.” Baker, 744 A.2d at 880 n. 13.
Women, as members of one ¢lass, are not
being treated differently from men, as
members of a different class. “The test to
cvaluate whether a facially gender-neutral
statute discriminates on the basis of sex is
whether the ‘can be traced to a
discriminatory purpose.” ” Baker ©v. Vermont,
744 A2d at 880 n. 13 (quoting Personnel
Adm'r of Mass. v. Feeney, 442 U.S. 256, 272,99
S.Ct. 2282, 2293, 60 L.Ed.2d 870 (1979)).
There is no evidence, from the voluminous
legislative  history otherwise, that
DOMA's purpose is to discriminate against
men or women as a class. Accordingly, the
marriage definition contained in DOMA
does not classify according to gender, and
the Debtor is not entitled to heightened
scrutiny under this theory. (144)

law

or

“Authority exits [sic] that the promotion of
marriage to encourage the maintenance of
stable relationships that facilitate to the
maximum extent possible the rearing of
children by both of their biological parents
is a legitimate congressional concern.” (146).

Smelt v. Orange County, 374 F. Supp.2d 861
(D. Cent. Calif. 2005) at
hitp://oldsite.alliancedefensefund.org/user
docs/SmeltOpinion.pdf:

“The Court finds it is a legitimate interest to
encourage the stability and legitimacy of
what may reasonably be viewed as the
optimal union for procreating and rearing
children by both biological parents.”

“Because  procreation  is  necessary  to
perpetuate  humankind, encouraging  the
optimal union for procreation is a legitimate
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government interest. Encouraging the
optimal union for rearing children by both
biological parents is also a legitimate
purposc of government. The argument is
not legally helpful that children raised by
same-sex couples may also enjoy benefits,
possibly  different, but equal to those
experienced by children raised by opposite-
sex couples. It is for Congress, not the Court,
to weigh the evidence.”

“By excluding same-sex couples from the
federal rights and responsibilities of
marriage, and by providing those rights and
responsibilities only to people in opposite-
sex marriages, the government is
communicating to citizens that opposite-sex
relationships  have special  significance.
Congress could plausibly have believed
sending this message makes it more likely
people will enter into opposite-sex unions,
and encourages those relationships.” (880).

CASES ORDERING CIVIL UNIONS BUT
NOT SAME-SEX MARRIAGE

Lewis v. Harris, 908 A.2d 196 (N.]. 2006) at

http:/lawlibrary.rutgers.edu/courts/suprem
fa-68-05, doc.hitml:

“We now must assess the public need for
denying the full benefits and privileges that
flow from marriage to committed same-sex
partners. At this point, we do not consider
whether  committed couples
should be allowed to marry, but only
whether those couples are entitled to the
same rights and benefits afforded to married
heterosexual couples. Cast in that light, the
issue is not about the transformation of the
traditional definition of marriage, but about
the unequal dispensation of benefits and
privileges to one of two similarly situated
classes of people. We therefore must
determine whether there is a public need to
deny committed same-sex  partners  the
benefits and privileges available to
heterosexual couples.”

Ssame-sex

“The State does not argue that limiting
marriage to the union of a man and a
woman is needed to encourage procreation
or to create the optimal living environment
for children. Other than sustaining the
traditional definition of marriage, which is
not implicated in this discussion, the State
has not articulated any legitimate public
need for depriving same-sex couples of the
host of benefits and privileges catalogued in
Section IV.B. Perhaps that is because the
public policy of this State is to climinate
discrimination  and
sanctioned  domestic

sexual orientation
support  legally
partnerships.” (217)

“Raised here is the perplexing question-
“what's in a name?”-and is a name itself of
constitutional magnitude after the State is
required to provide full statutory rights and
benefits to same-sex  couples? We  are
mindful that in the cultural clash over same-
sex marriage, the word marriage itself-
independent of the rights and benefits of
marriage - has an cvocative and important
meaning to both partics. Under our cqual
protection
plaintiffs’ claimed right to the name of
marriage is surcly not the same now that
cqual rights and bencfits must be conferred
on committed same-sex couples.”

jurisprudence, however,

“If the Legislature creates a separate
statutory structure for same-sex couples by
a name other than marriage, it probably will
state its purpose and reasons for enacting
such legislation. To be clear, it is not our role
to suggest whether the Legislature should
either amend the marriage statutes to
include same-sex couples or enact a civil
union scheme. Qur role here is limited to
constitutional adjudication, and therefore
we must steer clear of the swift and
treacherous currents of social policy when
we have no constitutional compass with
which to navigate.” (221-22)

“To comply with the equal protection
guarantee of Article I, Paragraph 1 of the
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New Jersey Constitution, the State must
provide to committed same-sex couples, on
cqual terms, the full rights and benefits
cnjoyed by heterosexual married couples.
The State can fulfill that constitutional
requirement in one of two ways. It can
cither amend the marriage statutes to
include same-sex couples or enact a parallel
statutory structure by another name, in
which same-sex couples would not only
cnjoy the rights and benefits, but also bear
the burdens and obligations of
marriage. If the State proceeds with a
parallel scheme, it cannot make entry into a
same-sex civil union any more difficult than
it is for heterosexual couples to enter the
state of marriage. It may, however, regulate
that scheme similarly to marriage and, for
instance, restrict civil unions based on age
and consanguinity and prohibit polygamous
relationships.” (224)

CASES ORDERING
MARRIAGE

civil

SAME-SEX

State Supreme Courts

Varnum v. Brien, 763 N.W.2d 862 (Iowa
2009)

hitp://eraphics8 nytimes.com/packages/pd(
[us20090403iowa-text.pdf:

at

“Plaintiffs presented an abundance of
cvidence and resecarch, confirmed by our
independent research, supporting the
proposition that the interests of children are
served equally by same-sex parents and
opposite-sex parents. On the other hand, we
acknowledge the existence of reasoned
opinions that dual-gender parenting is the
optimal environment for children. These
opinions, while thoughtful and sincere,
largely  unsupported by reliable
scientific studies.”

were

“We begin with the County’s argument that
the goal of the same-sex marriage ban is to

ensure children will be raised only in the
optimal milieu. In pursuit of this objective,
the statutory exclusion of gay and lesbian
people is both under-inclusive and over-
inclusive. The civil marriage statute is
under-inclusive because it does not exclude
from marriage other groups of parents—
such as child abusers, sexual predators,
parents neglecting to provide child support,
and violent felons—that are undeniably less
than optimal parents. Such under-inclusion
tends to demonstrate  that  the
orientation-based classification is grounded
in prejudice or ‘overbroad generalizations
about the different talents, capacities, or
preferences” of gay and lesbian people,
rather than having a substantial relationship
to some important objective. See Virginia, 518
U.S. at 533,116 S. Ct. at 2275, 135 L. Ed. 2d at
751  (rejecting
generalizations to classify). If the marriage
statute truly focused on optimal
parenting, many classifications of people
would be excluded, not merely gay and
lesbian people.”

sexual-

use of overbroad

was

Kerrigan v. Department of Public Health,
957 A2d 407 (Conn. 2008) at

http//www.jud.ct.gov/external/supapp/Cas
es/AROor/CR28Y/289CR152.pd(:

“Before doing so, however, we note that the
detendants expressly have disavowed any
claim that the legislative decision to create a
separate legal framework for committed
same sex couples was motivated by the
belief that the preservation of marriage as a
heterosexual in the best
interests of children, or that prohibiting
same sex couples from marrying promotes
responsible heterosexual procreation, two
often relied on by states
defending statutory provisions barring same
sex marriage against claims that those
provisions do not pass even rational basis
review. See, ¢.g., Hernandez v. Robles, supra,
7 N.Y.3d 359-60. In the present case, the

institution is

reasons in
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defendants’ sole contention is that the
legislature has a compelling interest in
retaining the term “marriage” to describe the
legal union of a man and woman because
‘that is the definition of marriage that has
always existed in Connecticut .
represent  the

understanding of marriage in almost all
states in the country.” The defendants
acknowledge that many legislators hold
‘strong personal beliefs about the
fundamental nature of marriage’ as being
between a man and a woman, and that no

. and

continues  to common

measure providing equal rights for same sex
couples would have passed the legislature
unless it expressly defined marriage in those
terms.”

In re Marriage Cases, 183 P.3d 384 (Cal
2008) at

hitp/fwww.courtinfo.ca.gov/opinions/docu
ments/5147999.pdf:

“[A]lthough we do not agree with the claim
advanced by the parties challenging the
validity of the current statutory scheme that
the applicable statutes properly should be
viewed as an instance of discrimination on
the basis of the suspect characteristic of sex
or gender and should be subjected to strict
scrutiny on that ground, we conclude that
strict scrutiny nonetheless is applicable here
because (1) the statutes in question properly
be understood classifying or
discriminating on the basis of
orientation, a characteristic that we conclude
represents — like gender, race, and religion
—a constitutionally suspect basis upon
which to impose differential treatment, and
(2) the differential issue
impinges upon a couple’s
fundamental interest in having their family
relationship accorded the same respect and
dignity enjoyed by an opposite-sex couple.”
(pp- 9-10).

must as

sexual

treatment at

same-sex

“Like Perez, subsequent California decisions
discussing the nature of marriage and the
right to marry have recognized repeatedly
the linkage between marriage, establishing a
home, and raising children in identifying
civil marriage as the means available to an
individual to establish, with a loved one of
his or her choice, an officially recognized
family relationship. . . . As these and many
other California decisions make clear, the
right to marry represents the right of an
individual to establish a legally recognized
family with the person of one’s choice, and,
as such, is of fundamental significance both
to society and to the individual.” (pp. 54-57).
“The Proposition 22 Legal Defense Fund
and the Campaign also rely upon secveral
academic commentators who maintain that
the constitutional right to marry should be
viewed as inapplicable to same-sex couples
because a contrary interpretation assertedly
would sever the link that marriage provides
between procreation and child rearing and
would ‘send a message’ to the public that it
is immaterial to the state whether children
arc raised by their biological mother and
father. (See, e.g. Blankenhorn, The Future of
Marriage, supra, at pp. 201-212; Wardle,
“Multiply and Replenish”: Considering
Same-Sex  Marriage Light of State
Interests in Marital Procreation (2001) 24
Harv. J.L. & Pub. Poly 771, 797-799;
Gallaher, What Is Marriage For? The Public
Purposes of Marriage Law (2002) 62 La.
L.Rev. 773, 779-780, 790-791.)”

in

“Although we appreciate the genuine
concern tor the well-being of children
underlying that position, we conclude this
claim lacks merit.”

“QOur recognition that the core substantive
rights encompassed by the constitutional
right to marry apply to same-sex as well as
opposite-sex couples does not imply in any
way that it is unimportant or immaterial to
the state whether a child is raised by his or
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her biological mother and father. By
recognizing this circumstance we do not
cither the legal
responsibilitics that biological parents owe
to their children or the substantial incentives
that the state provides to a child’s biological
parents to enter into and raise their child in
a stable, long-term committed relationship.
Instead, such an interpretation of the
constitutional right to
confirms that a stablc two-parent family
relationship, supported by the state’s official
recognition and protection, is equally as
important for the numerous children in
California who are being raised by same-sex
couples as for those children being raised by
opposite-sex couples (whether they are
biological parents or adoptive parents). This
interpretation also guarantees individuals
who are in a same-sex relationship, and who
are raising children, the opportunity to
obtain fromn the state the official recognition
and support accorded a family by agreeing
to take on the substantial and long-term
mutual obligations and responsibilities that
are an essential and inseparable part of a
family relationship.” (pp. 77-78).

alter or diminish

marry simply

Goodridge v. Dept. of Public Health, 798
N.E.2d 941 (Mass. 2003) at
hitp:/icaselaw, findlaw, com/ma-supreme-
judicial-court/1447056. himnl:

“We begin by considering the nature of civil
marriage itself. Simply put, the government
creates civil marriage. In Massachusetts,
civil marriage is, and since pre-Colonial
days has been, precisely what its name
implies: a wholly secular institution.” {p.
954)

“It is hardly surprising that civil marriage
developed  historically as a means to
regulate  heterosexual conduct to
promote child rearing, because until very
recently unassisted heterosexual relations
were the only means short of adoption by
which children could come into the world,

and

and the absence of widely available and
effective contraceptives made the link
between heterosexual sex and procreation
very strong indeed. Punitive notions of
illegitimacy and of homosexual identity
further cemented the common and legal
understanding marriage as  an
unquestionably heterosexual institution. But

of

it is circular reasoning, not analysis, to
maintain that marriage must remain a
heterosexual institution because that is what
it historically has been” (p. 961, n.23)
(citations omitted).

“The marriage ban works a deep and
scarring hardship on a very real segment of
the community for no rational reason. The
absence of any reasonable relationship
between, on the one hand, an absolute
disqualification of same-sex couples who
wish to enter into civil marriage and, on the
other, protection of public health, safety, or
general welfare, suggests that the marriage
restriction is rooted in persistent prejudices
against persons who are (or who are
belicved be)  homosexual.  “The
Constitution cannot control such prejudices
but neither can it tolerate them. Private
biases may be outside the reach of the law,
but the law cannot, directly or indirectly,
give them effect” Limiting the protections,
benefits, and obligations of civil marriage to
opposite-sex couples violates the basic
premises of individual liberty and cquality
under law protected by the Massachusctts
Constitution.” (p. 968) (citations omitted).

to

INTERNATIONAL CASES

Schalk v. Austria, Application no. 30141/04
(European Court of Human Righis 2010) at
http/iwww.unherorg/refworld/pdfid/1c29f

a712.pdf:

“The Court is not persuaded by the
applicants” argument. Although, as it noted

in  Christine Goodwin, the institution of
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marriage has undergone major social
changes the adoption the
Convention, the Court notes that there is no
European consensus regarding  same-sex
marriage. At present no more than six out of
forty-seven Convention States allow same-
sex marriage.” (158).

since of

“In that connection the Court observes that
marriage has  deep-rooted
cultural connotations which may differ
largely from one socicty to another. The
Court reiterates that it must not rush to
substitute its own judgment in place of that
of the national authoritics, who arc best
placed to assess and respond to the needs of
society.” (162).

social  and

K.B. v. National Health Service Pensions
Agency, et al. (10 June 2003) Case No. C-
117/01, 2003 ECJ CELEX LEXIS 650
(European Court of Justice) at hitpi//ewr-

must be considered in the light of this
provision.

Article 23, paragraph 2, of the Covenant is
the only substantive provision in the
Covenant which defimes a right by using the
term “men and women’, rather than “every
human being’, ‘everyone” and “all persons’.
Use of the term ‘men and women’, rather
than the general terms used elsewhere in
Part Il of the Covenant, has been
consistently and uniformly understood as
indicating that the treaty obligation of States
parties stemming from article 23, paragraph
2, of the Covenant is to recognize as
marriage only the union between a man and
a woman wishing to marry cach other.” ({
8.2)

Corinne C.& Another, Decision No. 2010-92
QPC, Constitutional Court of France,
January 28, 2011 at http://www.conscil-
constitutionnel.fr/conseil-

lex.europa.ew/LexUriServ/LexUriServ.dolu
1i=01:C:2004:047:0003:0003.EN:PDF:

“The second also lends support to the
United Kingdom Government’s position,
since it refers to the fact that Article 12 of the
European Convention on Human Rights
protects only traditional marriage between
two persons of opposite biological sex (see
Eur. Court H.R,, Rees v United Kingdom,
judgment of 17 October 1986, and Cossey v
United Kingdom, judgment of 27 September
1990). Those judgments encapsulate
European law on the matter.” ( 55).

Joslin v. New Zealand, (Communication
No. 902/1999) (17 July 2002), U.N. Doc.
CCPR/C/75/D/902/1999 (U.N. Human
Rights Cominittee) at

http://wwwl.umn.eduw/humeanrisfundocs/30
2-1999 html:

“Given the existence of a specific provision
in the Covenant on the right to marriage,
any claim that this right has been violated

gonstitutionnel/francais/les-decisions/acces-

par-date/decisions-depuis-1959/2011/2010-
92-upe/decision-n-2010-92-gpe-du-28-
janvier-2011.52612. himli

“[T]he principle of equality does not prevent
the legislator from ruling differently in
situations that are different nor depart from
equality on grounds of general interest as
long as in one of the other case the resulting
difference in treatment is in direct relation to
the purpose of the law that establishes it.”

The legislature “determined that the
difference in situation between couples of
the same sex and couples composed of a
man and a woman can warrant a difference
in treatment in regards to the rules of family
law” and it is not the court’s “prerogative to
substitute its” opinion for that of the
legislature.




216

NO. S147999

IN THE SUPREME COURT OF CALIFORNIA
In re Marriage Cases

Judicial Council Coordination Proceeding No. 4365

On appeal from a decision of the Court of Appeal
First Appellate District, Division Three
Nos. A110449, A110450, A110451, A110463, A110651, A110652

San Francisco Superior Court Nos. JCCP4365, 429539, 429548, 504038
Los Angeles Superior Court No. BC088506

Honorable Richard J. Kramer, Judge

APPLICATION FOR PERMISSION TO FILE
BRIEF AMICI CURIAE;
BRIEF AMICIT CURTAE OF JAMES Q. WILSON, ET AL,
LEGAL AND FAMILY SCHOLARS
IN SUPPORT OF THE APPELLEES

Joshua K. Baker (Bar # 207593)

INSTITUTE FOR MARRIAGE AND
PUBLIC POLICY

P.O. Box 1231

MANASSAS, VA 20108

Phone: (202) 216-9430

Finail: joshua@imapp.org

Counsel for Amici Curiae



217

NO. S147999

IN THE SUPREME COURT OF CALIFORNIA
In re Marriage Cases

Judicial Council Coordination Proceeding No. 4365

On appeal from a decision of the Court of Appeal
First Appellate District, Division Three

Nos. A110449, A110450, A110451, A110463, A110651, A110652
San Francisco Superior Court Nos. JCCP4365, 429539, 429548, 504038
Los Angeles Superior Court No. BCO88506

Honorable Richard J. Kramer, Judge

APPLICATION OF JAMES Q. WILSON, ET AL.,
LEGAL AND FAMILY SCHOLARS, FOR PERMISSION TO FILE A
BRIEF AMICI CURIAE IN SUPPORT OF
THE APPELLEES

I. INTERESTS OF AMICI CURIAE
Amici Curiae are an interdisciplinary group of legal and family

scholars with an interest in the role of marriage in law and society.

James Q. Wilson, formerly Shattuck Professor of Government at
Harvard University (1961-1987), is Professor Emeritus at UCLA and a
professor of Public Policy at Pepperdine University. He is the recent author

of The Marriage Problem: How our Culture has Weakened Families (New
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York: Harper Collins, 2002), and is one of the nation’s leading experts on

crime and family structure.

Douglas Allen, Ph.D., is the Burnaby Mountain Professor of
Economics at Simon Fraser University. An expert in the field of law and
econoinics, he has studied issues related to the family for 20 years and has
published 15 articles on family economics in journals such as the American
Economic Review, Economic Inquiry, and the American Law and
FEconomics Review. He was the co-editor of /t Takes Two: The Family in

Law and Finance (C.D. Howe, 1999).

Hadley P. Arkes is Edward N. Ney Professor of Jurisprudence and
American Institutions at Amherst College. He is the author of Natural
Rights and the Right to Choose, Beyond the Constitution, and First Things:
An Inquiry Into the First Principles of Morals and Justice. Among his
many publications on constitutional jurisprudence and the family is a
chapter entitled “The Family and the Laws” in The Meaning of Marriage:
Family, State, Market, and Morals (Robert P. George and Jean Bethke

Elshtain, eds. 2006).

David Blankenhorn is founder and President of the Institute for
American Values and a co-founder of the National Fatherhood

Initiative. Books he has written or co-edited on marriage and family
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include: Promises to Keep: Decline and Renewal of Marriage in America
(Lanham, MD: Rowman & Littlefield, 1996); [‘atherless America:
Confronting Our Most Urgent Social Problem (New York: Basic Books,

1995); and The I'uture of Marriage (New York: Encounter Books, 2007).

Lloyd R. Cohen, J].D., Ph. D. is Professor of Law at George Mason
University School of Law. His publications on the subject of marriage,
divorce, and the social and legal relationships of men and women include:
“Marriage: The Long-Term Contract,” (in The Law and FEconomics of
Marriage & Divorce, Anthony W. Dnes & Robert Rowthorn ed.,
Cambridge University Press 2002), “Marriage As Contract,” (in 7he New
Palgrave Dictionary Of Economics And the Law, Peter Newman ed.,
Stockton 1998), Rhetoric, The Unnatural Family, And Women's Work,
(81:8 Virginia L. Rev. 2275 [1995]), and Marriage, Divorce, and Quasi
Rents or, 'T Gave Him the Best Years of My Life,’ (16:2]. of Legal Stud. 267
[1987], reprinted in Law and [:conomics, Richard A. Posner & Francesco

Parisi ed., Elgar 1995).

David K. DeWolf, ].D., is Professor of Law at Gonzaga University
School of Law, where he teaches in the areas of First Amendment law,

criminal law and tort law.
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Robert P. George, J.D., D.Phil, is McCormick Professor of
Jurisprudence and Director of the Jamnes Madison Programn in Ainerican
[deals and Institutions at Princeton University. His publications on marriage
and the family include: The Meaning of Marriage: I'amily, State, Market,
and Morals (with Jean Bethke Elsthain (eds.), Dallas, TX: Spence, 20006);
“What’s Sex Got to Do With 11? Marriage, Morality, and Rationality (49
American Journal of Jurisprudence 63 [2004]); Marriage and the Liberal
Imagination (with Gerard V. Bradley) (84 Georgetown Law Journal 301

[1995]).

Bernard E. Jacob is Alexander M. Bickel Distinguished Professor
of Cominunications Law at Hofstra Law School where he teaches courses
in Constitutional Law, First Amendment, and Jurisprudence. Before
coming to Hofstra Law, Professor Jacob was a tenured faculty member at
the UCLA School of Law, and a graduate of the University of California,

Berkeley, School of Law (Boalt Hall).

William H. Jeynes is a professor of education at California State
University — Long Beach, specializing in empirical research on the effect of
family structure on child well-being, especially educational outcomes. He is
the author of Divorce, Family Structure, and the Academic Success of
Children (Binghamton, New York: Haworth Press), and has authored

numerous journal articles on family structure and child outcomes including:
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The Impact of Parental Remarriage on Children: A Meta-Analysis (20006)
40(4) Marriage and Family Review 75-102; Lxamining the Lffects of
Parental Absence on the Academic Achievement of Adolescents: The
Challenge of Controlling for I'amily Income, (2002) 23(2) Journal of
Family and Economic Issues 189-210; The FEffects of Recent Parental
Divorce on their Children’s Consumption of Marijuana and Cocaine
(2001) 35(3/4) Journal of Divorce and Remarriage 43-65; and The Effects
of Recent Parental Divorce on Their Children’s Consumpltion of Alcohol,

(2001) 30(3) Journal of Youth and Adolescence 305-319.

Leon R. Kass, M.D., Ph.D. is Addie Clark Harding Professor in the
Cominittee on Social Thought and the College at the University of Chicago
and Hertog Fellow in Social Thought at the American Enterprise Institute.
He was chairman of the President’s Council on Bioethics from 2001 to
2005. His publications include Wing to Wing, Oar to Oar: Readings on
Courting and Marrying (Notre Dame Press, 2000, with Amy A. Kass), and

“The End of Courtship,” (Public Interest, 1997).

Charles Kesler, is Professor of Government and Director of the

Salvatori Center at Claremont McKenna College.
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Daniel Hays Lowenstein is Professor of Law at the UCLA School
of Law, where he teaches courses in Statutory Interpretation and Legislative

Process, Political Theory, Election Law, and Law & Literature.

Katherine Shaw Spaht, Jules F. and Frances L. Landry Professor of
Law, Louisiana State University Law Center, is the author of three family
law treatises and more than 40 law journal articles on family law. Professor
Spaht has served since 1981 as the Rapporteur (Reporter) of the Persons
(Marriage and Family) Committee of the Louisiana State Law Institute, and
is recognized as the foreinost expert in family law in the state of Louisiana.
Her recent publications include Matrimonial Regimes (with Lee Hargrave),
Vol. 16, Louisiana Civil Law Treatise (West 2nd ed., 1997) with annual
pocket parts (1998-2004), Family Law in Louisiana (Law Center
Publications Institute, 1994; 2nd ed. 1995; 3rd ed., 1998; 4th ed. 2000, 5th
ed. 2003, 6th ed. 2004), “The Current Crisis in Marriage Law: Its Origins
and Its lmpact,” in The Meaning of Marriage: I'amily, State, Market and
Morals (Spence Pub. 2005), and “Postmodern Marriage As Seen Through

235

the Lens of ALI’s ‘Compensatory Payments,”” in Reconceiving the l'amily:
Critical Reflections on the American Law Institute’s Principles of the Law

of I'amily Dissolution (Cambridge Univ. Press, 2006).

Thomas G. West, Ph.D., is Professor of Politics at the University of

Dallas. His numerous publications include Vindicating the Founders: Race,
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Sex, Class, and Justice in the Origins of America (Lanham, MD: Rowman
and Littlefield, 1997) and “Progressivism and the Transformation of
American Government,” in John Marini & Ken Masugi (eds.), The
Progressive Revolution in Politics and Political Science: Transforming the

American Regime (Lanham, MD: Rowman and Littlefield, 2005).

11. REASONS FOR GRANTING APPLICATION

Our brief filed at the appellate level was mappropriately repudiated
by the Attorney General, who seriously misunderstood our argument. (See
State Appellants” Response to Amicus Curiac Briefs at pp. 8-10, /n re
Marriage Cases (Cal. App. 1 Dist,, Feb. 10, 2006) 2006 WL 937634.) We
do not here assert the state’s interest in marriage is grounded in negative
views about gay people or their families. Instead we argue that marriage has
a historic public and legal purpose which is not only rationally related, but
deeply rooted in facts specific and unique to opposite sex couples: Marriage
is a sexual union of male and female because only such a union can both
produce the next generation and connect those children to their natural
mother and father. Changing the “defmition and conception” of marriage to
a unisex relationship, is not merely “opening” the existing institution to
new entrants, but a fundamental altering of its core conception, which

requires a repudiation of procreation and paternity as a key public purpose.
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Consequently we argue that California’s marriage laws withstand not only
the rational basis test, but heightened scrutiny.

Drawing upon our collective expertise in a variety of professional
disciplines, we seek to offer this court a more comprehensive scholarly and
legal perspective of the purposes of marriage, and how the current law
furthers those purposes, than has been articulated by the parties. In doing
so, we present argument which supplements, and does not repeat, that
presented by the Appellees.

For these reasons, we seek permission to file a brief amici curiae in

support of the Appellees.

Respectfully submitted,

Joshua K. Baker, Bar # 207593
INSTITUTE FOR MARRIAGE AND
PUBLIC POLICY

P.O. Box 1231

Manassas, VA 20108
Phone: (202) 216-9430
Email: joshua@imapp.org

Counsel for Amici Curiae
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SUMMARY OF ARGUMENT

The Court of Appeal erred in refusing to consider “procreation and
paternity” as a primary purpose of marriage in the State of California, in
part because the Attorney General seriously mischaracterized the argument

oftered by our brief.

We do not here assert the state’s mterest in marriage is grounded in
negative views about gay people or their families. Instead we argue that
marriage has a historic public and legal purpose which is not only rationally
related, but deeply rooted in facts specific and unique to opposite sex
couples: Marriage is a sexual union of male and female because only such a
union can both produce the next generation and comnect those children to
their natural mother and father. Changing the “definition and conception”
of marriage to a unisex relationship, is not merely “opening” the existing
institution to new entrants, but a fundamental altering of its core
conception, which requires a repudiation of procreation and paternity as a
key public purpose. Consequently we argue that California’s marriage laws
withstand not only the rational basis test, but heightened scrutiny.

We are aware of the hurdles we face when the Attorney General has
specifically repudiated our brief, even if in this case (we believe) by

mischaracterizing its argument, by lumping it with other amici who do
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make arguments based on negative views of homosexuality. We ask the
chance to offer to this Court clear, powerful and extensive legal evidence
that marriage in the state of California has long had a primary purpose of
procreation, and that arguments to the contrary by Petitioners or the
Attorney General are unsubstantiated.

Given that Proposition 22 was passed by the people at large, this
Court has a special obligation in common honesty to consider the
arguments here made, for at the very least they are a large part of what the
State inarticulately dubs the “tradition” of marriage in California. At a
minimum, this Court owes the millions of Californians who voted to uphold
this conception of marriage a careful consideration of the real issues at
stake.

In addition, the Court has a basic obligation to consider the
relationship between marriage and procreation as well in light of the
Petitioners’ appeal to marriage as a fundamental human right; for (unlike a
statute’s purpose), the Executive Branch’s opinions as to the scope, nature,
or essential legal attributes of a fundamental human right are entitled to no
special deference by this Court.

The State in other words has no special authority to repudiate the
evidence we wish to offer for this Court’s consideration:

Absent this connection to procreation and paternity, marriage in law

becomes virtually unintelligible: A human right to have the government
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regulate and give a Good Housekeeping Seal of Approval on your most
intimate, personal, private and sacred relationships, if and only if they are
(a) sexual relations and (b) not close family members, and (c) only come in
pairs? What possible justification can the government have for insisting that
adult love come in this form and for dispensing special benefits only to
adults who agree to live by and through this form? Unintelligibility and
inarticulateness are the results of ignoring the clear, long, extensive legal
record on the public purpose of marriage (as distmct from its many private
uses).

We respectfully ask this Court to consider carefully the arguments
and evidence laid out herein, for the Court shall receive this critical

information from no other source. Indeed, in justice, it must be considered.

ARGUMENT

I THE APPELLATE COURT ERRED IN REFUSING TO
CONSIDER PROCREATION AS A PUBLIC PURPOSE OF
MARRIAGE

A. The court below erred in concluding that, under the rational basis
test, it need only consider those interests endorsed by the Attorney
General.

The Court of Appeal erred in refusing to consider “responsible

procreation,” as a potential rationale for the law on grounds that this
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interest had been “expressly disavowed” by the Attorney General. (/n re
Marriage Cases (2006) 49 Cal. Rptr. 3d 675, 724 at n.33.)

Under strict scrutiny, the burden shifts to the state to demonstrate
that the classification drawn by the law is necessary to advance some
compelling state interest. (Hernandez v. City of Hanford (2007) 41 Cal.4th
279,299.) To meet this burden, the state must identify the actual purpose of
the law. (Connerly v. State Personnel Bd. (2001) 92 Cal. App.4th 16, 38
[quoting Shaw v. Hunt (1996) 517 U.S. 899, 908].)

By contrast, under rational basis review, the Petitioners carry the
burden “to negative every conceivable basis which might support [the
challenged classification].” (People v. Hofsheier (2006) 37 Cal.4th 1185,
1201 [quoting FCC v. Beach Communications, Inc. (1993) 508 U.S. 307,
315].) As this Court stated in Warden v. State Bar (1999) 21 Cal.4th 628,
the statutory classification must be upheld “if there is any reasonably
conceivable state of facts that could provide a rational basis for the
classification.” (Id. at p. 644, emphasis in original, citations omitted)
[quoting FCC v. Beach Communications, Inc., supra 508 U.S. at p. 313].)
At minimum, a test considering “any reasonably conceivable” rationale

clearly includes those presented to the court by amici.'

! The general rule that “issues not raised by the appealing parties may not
be considered if raised for the first time by amici curiae” (Mercury
Casualty Co. v. Hertz Corp. (1997) 59 Cal. App.4th 414, 425) is not at issue
here. Amici are not raising any new question or issue on appeal, but rather
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B. The Attorney General overstepped his rightful authority by
unilaterally repudiating procreation, a state interest that has been
clearly and repeatedly affirmed in the law of California and sister
Jjurisdictions.

The public purpose pointed to by amici—procreation and
paternity—has been repeatedly affirmed by California courts, the courts of
sister states, and the U.S. Supreme Court. It is deeply embedded iu the legal
record and legal structure of marriage in California. (See Section II, infra.)

Under these circumstances the mere unsubstantiated assertion on the
Attorney General’s part that this state interest has been repudiated cannot
suffice to do justice to the people of California who voted to reaffirm our

marriage tradition in voting for Proposition 22.

assisting the Court with an additional perspective on the issues already
raised by the parties, providing the Court with a “conceivable basis” in
support of the marriage classification. (Bily v. Arthur Young & Co. (1992) 3
Cal.4th 370, 405, fn.14 [“Amicus curiae presentations assist the court by
broadening its perspective on the issues raised by the parties. Among other
services, they facilitate informed judicial consideration of a wide variety of
information and points of view that may bear on important legal
questions.”].) Secondly, in this particular case, even if it were not raised by
amici, the Court should consider procreation as a purpose of marriage on its
own initiative, because it is the “first purpose” of marriage clearly
articulated in California case law for more than 100 years. (See, e.g., Baker
v. Baker (1859) 13 Cal. 87, 103.) Finally, even if amici were deemed to be
raising a new issue on appeal, the rule is not absolute, and the Court “has
discretion to consider new issues raised by an amicus curiae that concern
only matters of law and involve important issues of policy.” (Neilson v.
City of California City (2005) 133 Cal. App.4th 1296, 1310, fn. 5.) The
arguments presented herem by amici should be considered by the Court in
that they can be decided as a matter of law, and clearly involve issues of
important public policy.
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When did the state of California repudiate procreation and paternity
as a purpose of marriage? We have scoured the record and can find no clear
answers from the Attorney General. In the Court of Appeal, our brief was
lumped with other amici who urge negative views about gays and lesbians
as parents or partners, which is no part of the argument we here make. The
attorney general thus described our argument as one of several based on the
idea that gays and lesbians are “unfit for marriage” and thus would harm
the institution, an idea California public policy rejects. (State Appellants’
Response to Amicus Curiae Briefs, 2006 WL 937634 at p. 8, /n re
Marriage Cases (2006) 49 Cal. Rptr. 3d 675.

He is simply wrong in describing our argument. It is not based on
the idea that gays and lesbians are “unfit for” or will do somethmg harmful
to marriage. It is based on the idea that the public redefinition of marriage
by this Court would harm marriage, by clearly and fundamentally altering
its legal and public conception, so that it is no longer in law related to the
need to bring men and women together to make and raise the next
generation, in the process unjustly stigmatizing as irrational or hate-filled
bigots those Californians who remain attached to this ancient conception of
marriage. This would be a great injustice to the people of California and
harmful to the state’s interests in marriage.

The Attorney General’s second argument is that “California

statutory law and decisions by California courts have consistently
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recognized that same-sex couples are raising families, and that those
families need and deserve legal protections.™ We agree with this
description of California family law, but we do not understand how this fact
constitutes a repudiation of procreation as a primary purpose of marriage in
California law.

Throughout its history, California law has always recognized that
people besides married couples raise families and has sought in various
ways to facilitate or protect those relationships. Marriage has never been
the sole way to create a family, or a parent-child relationship in the
state of California. Indeed, Petitioners themselves note that “California’s
adoption statutes have always permitted adoption without regard to the
marital status of prospective adoptive parents.” (Tyler-Olson Open. Br. at
p.14 [quoting Sharon S. v. Superior Court (2003) 31 Cal.4th 417, 433].)

Yet throughout this long period, this Court understood one of the
key public purposes of marriage in law was procreation: that sexual unions
between men and women are different from other kinds of relationships
because of their powerful tendency to produce babies. For both individuals

and the state this is a double-edged sword: both a gift and burden,

? State Appellants’ Response, supra, 2006 WL 937634 at p. 9 (citing Stats.
2003, ch. 421, § 1(b) [“Expanding the rights and creating responsibilities of
registered domestic partners would further California’s interests in
promoting family relationships. . . .”]; Sharon S. v. Superior Court (2003)
31 Cal.4th 417, 439 [observing that the decision to allow second- parent
adoption by domestic partner of a birth mother “encourages and strengthens
family bonds.”].)
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depending on the circumstances. But it is a basic human reality that the
legislature and the people of California are entitled to notice.

California law secks to protect children in all family situations,
including those of gay people. This fact does not imply the state has no
further interest in whether men and women come together to raise the
children of their sexual unions together. (Adoption of Kelsey S. (1992) 1
Cal. 4th 816, 844 [quoting Caban v. Mohammed (1979) 441 U.S. 380, 391]
[“There is no dispute that ‘The State’s interest in providing for the well-
being of illegitimate children is an important one.” Although the legal
concept of illegitimacy no longer exists in California, the problems and
needs of children born out of wedlock are an undisputed reality. The state
has an important and valid interest in their well-being.”] [citations
omitted].)

Nor does it imply that the State no longer cares whether children’s
ties to their natural parents are respected and encouraged, where possible.

The child has a genetic bond with its natural parents that is

unique among all relationships the child will have throughout

its life. “The intangible fibers that connect parent and child

have infinite vartety. They are woven throughout the fabric of

our society, providing it with strength, beauty, and

flexibility.”

(Adoption of Kelsey S. (1992) 1 Cal. 4th 816, 848 [quoting Lehr v.

Robertson (1983) 463 U.S. 248, 256].)
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The people of California are entitled, through their laws, to express
care and concern about all children without thereby repudiating the special
function of marriage. “The state’s policy in favor of marriage, however,
does not unply a corresponding policy against nonmarital relationships.”
(Elden v. Sheldon (1988) 46 Cal.3d 267, 281 (dis. opn. of Broussard, I.)
[quoting Norman v. Unemployment Ins. Appeals Bd. (1983) 34 Cal.3d 1, 14

(dis. opn. of Broussard, J.)].)

C. The Attorney General is not entitled to special deference by this
Court in predicting the likely changes in the public meaning of
marriage as a result of its redefinition.

Is procreation (understood to include the sexual generation of
children i such a way that children receive the care, love and nurture of
both their mother and father) still a key public purpose of marriage in
California? This is the question on which the Attorney General’s opinion is
normally entitled to special weight. Yet we can find no clear answer to this
question in the record.

If the Attorney General’s answer (as it appears to us to be) is “no,
procreation has been repudiated as a purpose of marriage in California,” the
question becomes: when and on what evidence? Given the extensive legal
record repeatedly affirming procreation as a purpose of marriage (See
Section IL.A., infra), and the millions of Californians who went to the polls

in defense of this marriage tradition, surely the Court cannot in justice
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permit mere unsubstantiated assertion to prematurely blind it from
considering all the evidence.

Perhaps the Attorney General meant something like “Yes,
procreation is a key public purpose of marriage, but redefining marriage so
that it is no longer a union of husband and wife in law and culture will have
no effect on that public understanding of what marriage is for, and thus will
not hurt the state’s interest.” This, we submit, is “wild speculation™ on the
Attorney General’s part. (Cf. State Appellants’ Response to Amicus Curiae
Briefs, 2006 WL 937634 at p. 8, /n re Marriage Cases (2006) 49 Cal. Rptr.
3d 675 [dismissing arguments of amici curiae as “wild speculations about
potential harm to the institution of marriage™].) Or to speak rather more
courteously, it is a legislative judgment on which the Attorney General’s
opinion is no better or worse (or at any rate no more entitled to special
deference by this Court) than that of any other Californian.

The special deference owed by the Court to the Attorney General
extends only to his expertise m defining the state interests promoted by a
law. In this case we argue his authority is not unlimited—in the presence of
persuasive evidence from the legal record that procreation is a public
purpose of marriage, long and repeatedly affirmed, the mere assertion of the
Attorney General that it is not a state interest cannot in justice be presumed

definitive by this Court, and so prevent it from examining the legal record.
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But in no case does our constitutional system presume that the
Attorney General has exclusive wisdom to offer evidence to this court
about how a change in law of this magnitude might impair a recognized
state interest.

This Court has the authority and the responsibility to decide whether,
if procreation is a key public purpose of marriage, a rational legislator (or
voter) could conclude that redefining marriage harms this interest, or,
altemnatively if the Court applies heightened scrutiny, whether this interest
is sufficiently compelling and the classification narrowly tailored. In
makmg this judgment, this Court ought in justice to consider all the
arguments presented to it, and not permit the Attorney General to narrow its

vision prematurely.

D. Even if the Court defers to the Attorney General’s authority, it
must still consider procreation and paternity as a key purpose of
marriage because these are a substantive part of the marriage
tradition in the minds of the people of California, which the State
argues the marriage law seeks to respect and protect.

One of the statutes under question (Calif. Fam. Code § 308.5
[“Proposition 22”]) was not passed by the legislature. It was passed, just
seven years ago, by more than 60 percent of Californians. (California
Secretary of State, March 2000 Primary Election Results, State Ballot
Measures Proposition No. 22, available at

http://www.s0s.ca.gov/elections/sov/2000 primary/contents. him [last
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visited September 11, 2007]). The initiative statute provisions of the
California Constitution (Calif. Const. art. II, §§ 8, 10) are designed to
permit the broad consensus of the California people to rule, and it is their
understanding of the purpose of marriage as the union of husband and wife
that this Court is obliged to consider.

The idea that marriage has as one of its core justifications the
creation and nurture of the next generation by their own mother and father
is not some obscure dead letter buried in old law texts. It is not, in other
words, “invent[ing] fictitious purposes that could not have been within the
contemplation of the Legislature [or in this case, the People].” (Warden v.
State Bar (1999) 21 Cal.4th 628, 648; see also People v. Hofsheier (2000)
37 Cal.4th 1185, 1201.) Procreation and paternity is not an obscure or
absurd argument pulled out of a hat to confound gay marriage advocates
(although we are aware many perceive it this way). It is the deep, broad
reason why marriage in our tradition and in virtually every human culture is
a sexual union of male and female.

The many people in California deeply attached to this traditional
conception of marriage are entitled to expect the Court will at least consider
the idea that it is rational for them to be concerned about changing the
“definition and conception” of marriage and that concerns other than
irrational animus may be motivating their desire to retain the traditional

understanding of marriage.
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At a minimum, this Court owes to the many Californians still deeply
attached to this idea of marriage, an open explanation of when and how
marriage ceased at law to be about procreation; to do even this minimum
the Court must consider the record and evidence offered here.

E. No other proffered public purpose for marriage justifies the

intrusion into intimate decisionmaking inherently a part of the
special status of marriage.

Consider more indirect evidence that procreation is in fact a key
public purpose of marriage: What possible other purpose powerful enough
to justify governmental intrusion into people’s intimate lives, by giving
carrots only to those who love in a certain way?

If this Court willfully blinds itself the real “facts on the ground™ that
give rise to marriage, “civil marriage” becomes virtually unintelligible: A
human right to have the government give a Good Housekeeping Seal of
Approval to your most intimate, personal, and sacred relationships, if and
only if they are (a) sexual relations and (b) not close family members, and
(c) only come in pairs? What possible justification can the government
have for dispensing special benefits only to adults who agree to live by and

through this form?



255

The proferred alternative rationale for marriage—a state-sanctioned
declaration of “the highest form of love™—is, to put it mildly, odd. What
business has the state of California determining for its citizens that the
highest form of love is an exclusive sexual union of two people? If ‘ordered
liberty’ means anything surely it means each individual has the right to
define for him or herself what the ‘highest form of love’ consists of.

Unintelligibility and inarticulateness are the results of ignoring the
clear, long, extensive legal record on the public purpose of marriage (as
distinct from its many private uses): marriage as a natural human right,
codified by California law, is the union of husband and wife, because only
such a union can both produce children and connect them to their natural

mother and father.

F. The Attorney General is not entitled to special deference by this
Court in defining the scope, nature, or essential legal attributes of
a fundamental human right.

1. Marriage as a fundamental human right is the right of
an adult to enter a sexual union with a member of the
opposite sex and to have care and custody of any
children that sexual union produces.

Marriage as a fundamental human right is acknowledged by both

U.S. and international human rights law to be grounded in its natural

? San Francisco Open. Br. at p.53 [“] wanted my parents to get married
because marriage is the way to show the highest form of love to someone.”]
[Statement of Michael Allen Quenneville, son of one of the plaintiff
couples].
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relationship to procreation, and this Court does not owe special deference to
the executive branch in ascertaining the nature, scope, purpose, and

essential legal attributes of a fundamental human right.

(A)  The Universal Declaration of Human Rights
acknowledges that the human right to marry is a natural
right of men and women to create families together.

Men and women of full age, without any limitation due to
race, nationality, or religion, have the right to marry and to
found a family. . . . The family is the natural and fundamental
group unit of society and is entitled to protection by society
and the State.

United Nations, Universal Declaration of Human Rights, Art. 16 §§
1,3.

The opposite-sex nature of the union, and its natural, inherent
relationship to founding a family, were taken for granted at the time. But

more recent court rulings in international courts have affirmed this basic

view.
(i) The United Nation’s Human Rights Committee
recognizes the right to marry as intrinsically the

right to marry and found a family with a person of
the opposite sex.

Article 23, paragraph 2 of the International Covenant on Civil and
Political Rights states “The right of men and women of marriageable age to

marry and to found a family shall be recognized.”™ In a recent (2002)

* United Nations High Commissioner for Human Rights, /niernational
Covenant on Civil and Political Human Rights, Art. 23, § 2 (entry into
force 23 March 1976).
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ruling, the United Nation’s Human Rights Committee affirmed that the
internationally recognized civil right of marriage created by the treaty
confers the obligation on states “to recognize as marriage only the union
between a man and a woman wishing to marry each other.” Joslin v. New
Zealand, (Communication No. 902/1999) (17 July 2002), U.N. Doc.

CCPR/C/75/D/902/1999.
(ii) The European Court of Human Rights
recognizes that the human right to marry is related
to the natural ability of men and women to found
families.

The European Convention on Human Rights states: “Men and
women of marriageable age have the right to marry and to found a family,
according to the national laws governing the exercise of this right.”” The
European Court of Human Rights has repeatedly held that “the right to
marry guaranteed by Article 12 refers to the traditional marriage between

26

persons of opposite biological sex.” In 2003, the European Court of Justice

acknowledged this reading of Article 12, describing as “fact” that “Article

* Council of Europe, Convention for the Protection of Human Rights and
Fundamental Freedoms (CPHRFF), art. 12 (also referred to as the
“European Convention on Human Rights).

® Rees v. United Kingdom (1987) 9 E.H.R R. 56 at 49; see also Cossey v.
United Kingdom (1991) 13 E.H.R.R. 622 at [43; Sheffield and Horsham v.
United Kingdom (1999) 27 E.H.R.R. 163 at 66.

16
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12 of the European Convention on Human Rights protects only marriage

between two persons of opposite biological sex.”’

(B)The U.S. Supreme Court’s rulings affirming and
describing the fundamental human right to marry assume
and affirm this right is importantly related to procreation.

In articulating the human right to marry, the Supreme Court has
clearly articulated the link to procreation. In Skinner v. Oklahoma (1942)
316 U.S. 535, 541, the Court noted, “Marriage and procreation are
fundamental to the very existence and survival of the race.” Even earlier,
the Court spoke of marriage more generally, linking it to the very existence
of civilization: “[Marriage] is the foundation of the family and of society,
without which there would be neither civilization nor progress.” Maynard
v. Hill (1888) 125 U.S. 190, 211. The Court echoed this view in Zoving v.
Virginia, writing, “Marriage is one of the ‘basic civil rights of man,’
fundamental to our very existence and survival.” Loving v. Virginia (1967)
388 U. S. 1, 12 [quoting Skinner v. Oklahoma, supra 316 U.S. at p. 541 and
citing Maynard v. Hill, supra, 125 U.S. 190].) Tt is hard to see how
marriage could be considered fundamental to our very existence and
survival if it were not understood to be related to making and caring for the
next generation. Moreover m Loving, Virginia’s argument offering

miscegenation as a purpose of interracial marriage bans (in order to keep

" K.B. v. National Health Service Pensions Agency, et al. (10 June 2003)
Case No. C-117/01, 2003 ECJ CELEX LEXIS 650 at  55.

17
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races separate and distinct, a purpose properly rejected by the Supreme
Court) underscores the extent to which courts understood that the right to
marry was intrinsically connected to procreation, for absent this connection
the argument becomes unintelligible.

In Zablocki v. Redhail (1978) 434 U.S. 374, 383-84, the Court again
quoted and cited Skinner, supra, 316 U.S. at p. 541, Maynard, supra, 125
U.S. at pp. 205, 211, and Loving v. Virginia, supra, 388 U.S. at p. 12. The
Zablocki Court also proceeded to quote Meyer v. Nebraska (1923) 262 U.S.
390, 399, noting that the right “to marry, establish a home and bring up
children” is part of the constitutional right protected under a Due Process
analysis.®

As the Maryland Supreme Court recently summarized the U.S.
Supreme Court’s right to marry jurisprudence;

All of the cases infer that the right to marry enjoys its

fundamental status due to the male-female nature of the

relationship and/or the attendant link to fostering procreation

of our species. . . . Thus, virtually every Supreme Court case

recognizing as fundamental the right to marry indicates as the

basis for the conclusion the institution’s inextricable link to
procreation, which necessarily and biologically involves

* Even in Turner v. Safley (1987) 482 U.S. 78, although the Court did not
specifically include procreation among the list of marital purposes which
could be satisfied by inmate marriages, the Court did note that one
governmental purpose of marriage is the “legitimation of children born out
of wedlock,” contrasting this governmental benefit of marriage with the
“religious and personal aspects of the marital comnmitinent.” (/d. at pp. 95-
96.) The Turner Court’s failure to clearly distinguish between the public
and the merely private, individual purposes of marriage introduced
confusion into the American jurisprudence on the right to marry.

18
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participation (in ways either intimate or remote) by a man and
a woman. Andersen, 138 P.3d at 978 (“Nearly all United
States Supreme Court decisions declaring marriage to be a
fundamental right expressly link marriage to fundamental
rights of procreation, childbirth, abortion, and child-
rearing.”).

(Conaway v. Deane, No. 44, Sept. Term 2006 (Md., Sept. 18, 2007) 2007
WL 2702132 at p. *27 [quoting Andersen v. King County (Wash. 2006) 138

P.3d 963].)

(C) California courts have held that the natural human
right to marry itself (and not merely the statutes that codify
that right) is related to procreation.

This Court’s rulings on the human right of marriage have on
multiple occasions agreed with overarching national and international
articulations of that fundamental right, holding that “the first purpose of
matrimony, by the laws of nature and society, is procreation.” (Baker v.
Baker (1859) 13 Cal. 87, 103 [emphasis added].)

This Court’s ruling in Perez v. Sharp (1948) 32 Cal.2d 711, clearly
assumes and affirms that procreation is a key purpose of marriage in
California law, even though other sexual and family relationships are legal.

The Perez Court specifically noted that:

Furthermore, there is no ban on illicit sexual relations

between Caucasians and members of the proscribed races.

Indeed, it is covertly encouraged by the race restrictions on
marriage.

Nevertheless, respondent has sought to justify the statute by
contending that the prohibition of intermarriage between
Caucasians and members of the specified races prevents the

19
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Caucasian race from being contaminated by races whose
members are by nature physically and mentally inferior to
Caucasians.

(Perez v. Sharp, supra, 32 Cal.2d at p.722.)

In other words, even though it was legal for interracial couples to
have sex and to have children, the Court’s decision makes it clear that
marriage is still in some special way related to procreation. The extensive
discussion (and rejection) of the eugenics concerns proffered in defense of
the marriage law were never based on the fact that marriage is unrelated to
procreation—its relationship to progeny is taken as a given. For example:

Respondent contends, however, that persons wishing to marry
in contravention of race barriers come from the ‘dregs of
society’ and that their progeny will therefore be a burden on
the community. There is no law forbidding marriage among
the ‘dregs of society,” assuming that this expression 1is
capable of definition. If there were such a law, it could not be
applied without a proper determination of the persons that fall
within that category, a determination that could hardly be
made on the basis of race alone.

(/d atp. 724.)
Again:

Respondent contends that even if the races specified in the
statute are not by nature inferior to the Caucasian race, the
statute can be justified as a means of diminishing race tension
and preventing the birth of children who might become social
problems.”

(Ibid. [emphasis added].)’

? See also Perez v. Sharp, supra, 32 Cal.2d at p. 726 [“It is contended that
interracial marriage has adverse effects not only upon the parties thereto but

20
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Similarly the fundamental right to marry considered by the Court
was clearly presumed to be intimately related to procreation:

The right to marry is as fundamental as the right to send one's

child to a particular school or the right to have offspring.

Indeed, “We are dealing here with legislation which mvolves

one of the basic civil rights of man. Marriage and procreation

are fundamental to the very existence and survival of the

race.’

Perez at 715 (quoting Skinner v. Oklahoma (1942) 316 U.S. 535, 541).

It is hard to see how this Court could have concluded that marriage
is fundamental “to the very existence and survival of the race,” if its critical
functions did not include managing the procreative potential of sexual
unions successfully. And once again the Court took for granted, while
dismissing the eugenics provisions offered in support of bans on interracial
marriage as race classifications, the long-embedded assumptions about the

relationship between marriage and procreation that alone render these

arguments intelligible.

upon their progeny. Respondent relies on Buck v. Bell, 274 U.S. 200, 47
S.Ct. 584, 71 L.Ed. 1000, for the proposition that the state ‘may properly
protect itself as well as the children by taking steps which will prevent the
birth of offspring who will constitute a serious social problem, even though
such legislation must necessarily interfere with a natural right.” That case,
however, involved a statute authorizing sterilization of imbeciles following
scientific verification and the observance of procedural guarantees. . . . The
racial categories in the miscegenation law are as illogical and
discriminatory as those condemned by the Supreme Court in Skinner v.
Oklahoma; and there is a corresponding lack of a fair hearing.”].

21
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IL. CALIFORNIA COURTS HAVE REPEATEDLY AFFIRMED
THAT PROCREATION 1S A PRIMARY PURPOSE OF
MARRIAGE.

It is simply not credible to state that marriage has never been about
procreation, but was instead “designed to discriminate against lesbians and
gay men.” (San Francisco Open. Br. at p. 58.)

A. California court rulings have repeatedly affirmed that procreation
is a primary purpose of marriage in California law.

Procreation has long been held a key purpose of marriage in
California. For example in Baker v. Baker (1859), Justice Field, writing for
this Court, held that “the first purpose of matrimony, by the laws of nature
and society, is procreation.” (Baker v. Baker (1859) 13 Cal. 87, 103.) In
Sharon v. Sharon (1888) the Court cited a treatise stating “the procreation
of children under the shield and sanction of the law” is one of the “two
principal ends of marriage.” (Sharon v. Sharon (1888) 75 Cal. 1, 33
[quoting Stewart on Marriage and Divorce, sec. 103].)

This interest of the state linking marriage and procreation was
spelled out in De Burgh v. De Burgh (1952) 39 Cal.2d 858, 863-64:

The family is the basic unit of our society, the center of the

personal affections that ennoble and enrich human life. It

channels biological drives that might otherwise become
socially destructive; it ensures the care and education of
children in a stable environment; it establishes continuity

from one generation to another; it nurtures and develops the

individual initiative that distinguishes a free people. Since the

family is the core of our society, the law seeks to foster and
preserve marriage.

22
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The Second Appellate District held, in Vileta v. Vileta (1942), “[ The]
concealment of . . . sterility is a fraud that vitiates the marriage contract.”
(Vileta v. Vileta (1942) 53 Cal. App.2d 794, 796.) Three years later, the
court quoted Baker, holding that the “first purpose of matrimony, by the
laws of nature and society, is procreation.” (Schaub v. Schaub (1945) 71
Cal. App.2d 467, 478.)

In Aufort v. Aufort, the Court of Appeals, again quoting Baker,
declared: “Again, the first purpose of matrimony, by the laws of nature and
society, 1s procreation.” (Aufort v. Aufort (1935) 9 Cal. App. 2d 310, 311.)
In Maslow v. Maslow, the Second Appellate District flatly called
procreation “[o]ne of the prime purposes of matrimony.” (Maslow v.

Maslow (1953) 117 Cal.App.2d 237, 241.)

B. The law of marital annulments provides strong legal evidence that
procreation goes to the essential of the marriage contract under
California law.

Further evidence comes from the law of marital annulments.
California courts have repeatedly ruled that misrepresentations of one’s
capacity or willingness to procreate are grounds for annulment. (See, e.g.,
In re Marriage of Meagher and Maleki (2005) 131 Cal.App.4th 1
[“[Alnnulments on the basis of fraud are generally granted only in cases
where the fraud related in some way to the sexual or procreative aspects of

marriage.”]; Mayer v. Mayer (1929) 207 Cal. 685, 695 [annulment may be
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granted where one party conceals intent not to consummate the marriage];
Aufort v. Aufort (1935) 9 Cal.App.2d 310 [annulment granted where one
spouse concealed known sterility from the other]; Vileta v. Vileta (1942) 53
Cal.App.2d 794 [annulmnent granted where one spouse concealed known
sterility from the other].)

But marital annulments are profoundly discouraged at law. (Bruce v.
Bruce (1945) 71 Cal.App.2d 641, 643 [“Tt is settled law in this state that a
marriage may only be annulled for fraud if the fraud relates to a matter
which the state deems vital to the marriage relationship.”].) Material fraud
is not enough. Courts will not annul a marriage on the basis of fraudulent
representations regarding love, money, or character.'” Courts have even

found that, although sexually transmitted diseases are grounds for

' See, e.g, Marshall v. Marshall (1931) 212 Cal. 736 [petition for
annulment denied where based only on misrepresentation as to husband’s
wealth]; Gerardi v. Gerardi (D.D.C. 1946) 69 F. Supp. 296, 296-97
[denying annulment when defendant husband wrote, “To tell the truth I was
never in love with you, but it was good while it lasted”]; Williams v.
Williams (Del. Super. Ct. 1922) 118 A. 638, 639 [denying annulment when
husband had falsely represented himself to be “a man of large independent
means [who] controlled certain patents which, of themselves, would make
him wealthy”]; Heath v. Heath (N.H. 1932) 159 A. 418, 425 [denying
annulment when “the charges of falsehood are of sober and industrious
habits and sexual virtue in respect to character, of savings in respect to
material worth, and of law-abiding conduct when there had been a
conviction for the crime of adultery”]. Courts appear to have made an
exception to this general rule, however, when one party has concealed a
prior felony conviction. Douglass v. Douglass (1957) 148 Cal. App.2d 867.
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annulment, concealment of diseases that do not affect the sexual relation
are not."’
As Tra Ellman, Paul Kurtz, and Elizabeth Scott explain in their recent
family law treatise:
[Clourts are very reluctant to grant fraud annulments. Rather
than applying ordinary contracts doctrine, under which fraud
exists if either party make a material misrepresentation
causing the other’s consent, courts traditionally require a
misrepresentation concerning the “essentials” of marriage. . .
misrepresentations concerning wealth, temper or character
ordinarily are not grounds for annulment. By contrast,
misrepresentation about a party’s fertility, or willingness or

ability to engage in sexual relations, goes to the essentials.

(Ellman, et al., Family Law: Cases, Texts, Problems (3d ed. 1998) at
pp- 118-19.)

Thus, the fact that California courts have consistently found that
misrepresentations about the capacity or willingness to procreate are
grounds for annulment is unusually powerful evidence that procreation is a
key purpose of marriage in the state of California.

This Court’s current analysis must begin by recognizing that for

many generations past, in cases far removed from any possible animus

"' See, e.g., Nerini v. Nerini (Super. Ct. 1943) 11 Conn. Supp. 361, 367
[“misrepresentations concerning one’s health . . . are iminaterial unless they
involve the essentialia to the marriage relation such as a physical
impediment making impossible the performance of the duties and
obligations of the relation or rendering its assumption and continuance
dangerous.”]; see also Lyon v. Lyon (1ll. 1907) 82 N.E. 850, Richardson v.
Richardson (Mass. 1923) 140 N.E. 73; Lapides v. Lapides (N.Y. 1930) 171
N.E. 911 [each denying an annulment where one party had concealed his or
her epilepsy].
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towards gays and lesbians, Californians in law and society have routinely

asserted that one of the key purposes of marriage law is procreation.

C. The legal structure of marriage in California points to its
relationship to procreation.

Evidence of this public purpose is built into the very legal structure
of marriage. The legal elements of marriage in California that pomt to
procreation and paternity as a key purpose include its definition: not just
any committed and caring relationship of adults, but a sexually exclusive
union of male and female, in which the law presumptively holds mother
and father jointly responsible for any children born to the wife. (Calif. Fam.
Code § 7540.) Moreover, this presumption of paternity is rebuttable by a
finding that the father is not the biological parent of the child, clearly
connecting the sexual relationship of the adults to the biological capacity to
create new life, and the joint parenting responsibilities of the married
couple. (Calif. Fam. Code § 7541(a).) Similarly, the prohibitions on
consanguinity also point to the State’s conception of marriage as a sexually
exclusive union that can and often does give rise to children. (Calif. Fam.
Code § 2200 [Incestuous marriages].)

If, as Petitioners suggest, the purpose of marriage in California is
primarily a state-sanctioned declaration of personal love and commitment,
then marriage clearly fails their own rational basis standard for both same-

sex and opposite-sex couples, since there are many single people in loving
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and committed relationships, some married people who are not especially
loving, and many kinds of loving, intimate and fanilial relationships that
involve more than two people that are not recognized as marriages, or
offered its governmental benefits.
D. California’s marriage law is part of a broader legal tradition;
Rulings in other states and in the federal courts also clearly

establish that procreation is one of the key state purposes in
marriage

Courts throughout the United States clearly and repeatedly asserted
procreation as a key state interest in marriage, even though, throughout this
period, sterility or age was never a bar to marriage.

Numerous courts from across the country have articulated the same
understanding of the purpose of the law of marriage, for example:'? Poe v.
Gerstein (5th Cir. 1975) 517 F.2d 787, 796 [“[P]rocreation of offspring
could be considered one of the major purposes of marriage. . . .”]; Singer v.
Hara (Wash. App. 1974) 522 P.2d 1187, 1195 [“[M]arriage exists as a

protected legal institution primarily because of societal values associated

'2 Courts throughout the United States clearly and repeatedly asserted
procreation as a key state interest in marriage, even though, throughout this
period, sterility or age was never a bar to marriage (although impotence
was). See Laurence Drew Borten, Sex, Procreation, and the State Interest
in Marriage (2002) 102 Colum. L. Rev. 1089, 1109 [“No state permits
annulment or divorce on the basis of infertility per se. Courts have, not
surprisingly rejected claims that ‘impotence’ encompasses those who have
the capacity to copulate but are infertile.”]. As an 1898 New York court put
it, “[1]t has never been suggested that a woman who has undergone
[menopause] is incapable of entering the marriage state.” (Wendel v.
Wendel (2d Dept. 1898) 30 A.D. 447, 449.)
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with the propagation of the human race.”]; Baker v. Nelson (Minn. 1971)
191 N.W.2d 185, 186, appeal dismissed for want of a substantial federal
question, 409 U.S. 810 (1972) [“The institution of marriage as a union of
man and woman, uniquely involving the procreation and rearing of children
within a family, is as old as the book of Genesis.”]; Heup v. Heup (Wis.
1969) 172 N.W.2d 334, 336 [“Having children is a primary purpose of
marriage.”|; Zoglio v. Zoglio (D.C. App. 1960) 157 A.2d 627, 628 [“One of
the primary purposes of matrimony is procreation.”]; Stegienko v. Stegienko
(Mich. 1940) 295 N.W. 252, 254 [stating that “procreation of children is
one of the important ends of matrimony”]; Gard v. Gard (Mich. 1918) 169
N.W. 908, 912 [“It has been said in many of the cases cited that one of the
great purposes of marriage is procreation.”]; Grover v. Zook (Wash. 19006)
87 P. 638, 639 [“One of the most important functions of wedlock is the
procreation of children.”]; Adams v. Howerion (C.D. Cal. 1980) 486 F.
Supp. 1119, 1124, aff’d on other grounds (9th Cir. 1982) 673 F.2d 1036
[observing that a “state has a compelling interest in encouraging and
fostering procreation of the race™); Dean v. District of Columbia (D.C.
1995) 653 A.2d 307, 337 (Ferren, J., concurring and dissenting) [finding
that this “central purpose . . . provides the kind of rational basis . . .

permitting limitation of marriage to heterosexual couples”].

E. Virtually every known human society also links marriage with
procreation and paternity.
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Moreover, marriage is a virtually universal human institution.
Although marriage traditions vary greatly, marriage is everywhere
recognizably related to furthering the goals of procreation and paternity.
“Although the details of getting married — who chooses the inates, what are
the ceremonies and exchanges, how old are the parties — vary from group to
group, the principle of marriage is everywhere embodied in practice. . . .
The unique trait of what is commonly called marriage is social recognition
and approval . . . of a couple’s engaging in sexual intercourse and bearing
and rearing offspring.” (Kingsley Davis (ed.), Contemporary Marriage:
Comparative Perspectives on a Changing Institution (New York: Russell
Sage Foundation, 1985) p. 5.)"°

Even societies that institutionalized same-sex relations in some
contexts did not typically define these relations as marriages."* Even these

societies recognized the need for a distinct social institution dedicated to

"* See also, Helen Fisher, Anatomy of Love: A Nawmral History of Mating,
Marriage and Why We Stray (1992) pp. 65-66; George P. Murdock, Social
Structure (1949).

" For example, “Transgenerational homosexual relations have been studied
most thoroughly in New Guinea and parts of island Melanesia, where, in a
number of cultures, they are a part of boys’ initiation rites, and are thus
fully institutionalized. . . . After leaving his mother’s hut at age twelve to
thirteen to take up residence in the men’s house, Marind-Anim boy enters
into a homosexual relationship with his mother’s brother, who belongs to a
different lineage from his own. The relationship endures for roughly seven
years, until the boy marries.” (David F. Greenberg, The Construction of
Homosexuality (University of Chicago Press, 1988) pp. 27-28.)
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managing sexual relationships between men and women in the interests of
securing procreation and paternity.

In this sense, and as a matter of historical record, marriage is clearly
not rooted in animus towards gay and lesbian people or their relationships.
It has its own historic dignity and purpose, rooted in real and enduring
human realities.

We are perhaps belaboring the obvious in pointing out how deeply,
and m how many ways i the legal record, marriage in California and the
United States has always been both held and assumed to be related to
procreation. We are forced to do so because what is obviously i the record
has been ignored by the appellate court, which did not so much reject the

argument as refuse even to consider the powerful evidence for it.

F. The state interest in marriage known as “procreation” does not
consist of encouraging reproduction in any and all circumstances,
but rather encouraging reproduction in family unions where
children will be raised and loved by their own mothers and fathers.

What do these various courts mean by asserting that one key purpose
of marriage is procreation? Surely not that, in any literal sense, only a
husband and wife can make a baby. Human beings (and American cowmts)
have long known that marriage is not technically required for making a
baby, that sexual acts outside of marriage can and frequently do produce

children.
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Instead, courts and society have seen marriage to be about two
related things: procreation and paternity, or creating children who are raised
by their own mothers and fathers in the same family union. As one
comientator notes, “This concern with illegitimacy was rarely spelled out,
but discerning it clarifies why courts were so concerned with sex within
marriage and renders logical the traditional belief that marriage is
intimately connected with procreation even as it does not always result in
procreation.” (Laurence Drew Borten, Sex, Procreation, and the Siate
Interest in Marriage (2002) 102 Colum. L. Rev. 1089, 1114-15.)

Marriage thus simultaneously encourages procreation in the ideal
context and reduces the number of men and women at risk of producing
children outside of wedlock, where children in fatherless households would
suffer disadvantages and hardships themselves, and at the same time

impose financial hardships and social costs on third parties and society."’

" “Divorce and unwed childbearing create substantial public costs paid by

taxpayers. Higher rates of crime, drug abuse, education failure, chronic
illness, child abuse, domestic violence, and poverty among both adults and
children bring with them higher taxpayer costs in diverse forms: more
welfare expenditure; increased remedial and special education expenses;
higher day-care subsidies; additional child-support collection costs; a range
of increased direct court administration costs incurred in regulating post-
divorce or unwed families; higher foster care and child protection services;
increased Medicaid and Medicare costs; increasingly expensive and harsh
crime-control measures to compensate for formerly private regulation of
adolescent and young-adult behaviors; and many other similar costs. While
no study has yet attempted precisely to measure these sweeping and diverse
taxpayer costs stemming from the decline of marriage, current research
suggests that these costs are likely to be quite extensive.” (The Marriage
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The fact that men and women can and do procreate outside of marriage is
not evidence that marriage is not really about procreation. To the contrary,
this is the very problem that, in this and every known human society,
marriage as a social institution, and a special legal status, attempts to
ameliorate.

We are not arguing that procreation is the only justification for
marriage. American jurists were drawing on an older common law tradition
that had roots in long-standing philosophical discourse that understood the
word “procreation” to refer to more than the mere physical generation of
children’s bodies.

Procreation, however, means more than just conceiving

children. 1t also means rearing and educating them for

spiritual and temporal living—a common Stoic sentiment.

The good of procreation cannot be achieved in this fuller

sense simply through the licit union of husband and wife in

sexual intercourse. It also requires maintenance of a faithful,

stable, and permanent union of husband and wife for the sake
of their children.

(John Witte, Jr., Propter Honoris Respectum: 1he Goods and Goals of
Marriage (2001) 76 Notre Dame L. Rev. 1019, 1035.)

This historic cultural synthesis, which views marriage as a loving
sexual union that has as a core purpose encouraging men and women to
make and rear the next generation together, continues to hold. (See Norval

D. Glenn, With this Ring: A Survey on Marriage in California (National

Movement: A Statement of Principles (New York: Institute for American
Values, 2000).)
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Fatherhood Initiative: Gaithersburg, MD, 2004) pp. 18-19 (available at

https://www fatherhood.org/marriagesurvey.asp) (last visited September 10,

2007) [75 percent of Californians agree that marriage should both promote
adult happiness and “produce[ ] children who are well adjusted and who
will become good citizens.”].)

The claim that this link between marriage as a male-female sexual
bond and procreation is today so irrational that no sane or well-intentioned
legislator could ever entertain it and that procreation is merely a preiexi for
other, more invidious and undeclared motives is difficult to credit. As the
New York Court of Appeals recently held in Hernandez v. Robles, “A court
should not lightly conclude that everyone who held this belief was
irrational, ignorant or bigoted.” (Hernandez v. Robles (N.Y. 2006) 855
N.E2d1,8)

Moreover, the (Goodridge decision finding no rational relation
between marriage and procreation is a notable exception in Ainerican law.
(Goodridge v. Dept. of Publ. Health (Mass. 2003) 798 N.E.2d 941.) At
least eight other state and federal courts within the last ten years have ruled
there is a rational relation between the states’ definition of marriage and
procreation, including recent decisions froin the high courts of Maryland,
New York, and Washington, as well as the U.S. Court of Appeals for the
8th Circuit. (Conaway v. Deane, No. 44, Sept. Term 2006 (Md., Sept. 18,

2007) 2007 WL 2702132; Hernandez v. Robles (N.Y. 2006) 855 N.E.2d 1;
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Andersen v. King County (Wash. 20006) 138 P.3d 963; Citizens for Equal
Prot. v. Bruning (8th Cir. 2006) 455 F.3d 859.) As the New York court
clearly articulated:
[T]he Legislature could rationally decide that, for the welfare
of children, it is more important to promote stability, and to
avoid instability, in opposite-sex than in same-sex
relationships. Heterosexual intercourse has a natural tendency
to lead to the birth of children; homosexual intercourse does
not. . . . . The Legislature could find that unstable
relationships between people of the opposite sex present a
greater danger that children will be born into or grow up in
unstable homes than is the case with same-sex couples, and

thus that promoting stability in opposite-sex relationships will
help children more.

Hernandez v. Robles (N.Y. 2006) 855N.E2d 1, 7.

The Washington Supreme Court came to the same conclusion: “We
conclude that limiting marriage to opposite-sex couples furthers the State's
interests in procreation and encouraging families with a mother and father
and children biologically related to both.” (Andersen v. King County
(Wash. 2006) 138 P.3d 963, 985.) The 8th Circuit agreed: “We hold that §
29 and other laws limiting the state-recognized institution of marriage to
heterosexual couples are rationally related to legitimate state interests and
therefore do not violate the Constitution of the United States.” (Citizens for
Equal Prot. v. Bruning (8th Cir. 2006) 455 F.3d 859, 871.) The court held
that the Nebraska amendment defining inarriage as the union of a man and
a woman was related to the state’s interest in “steering procreation into

marriage,” through “laws [that] encourage procreation to take place within
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the socially recognized unit that is best situated for raising children.” (Jd. at
p. 867.)

The Indiana Court of Appeals explained the connection using a
“responsible procreation” analysis: “The State, first of all, may legitimately
create the institution of opposite-sex marriage, and all the benefits accruing
to it, in order to encourage male-female couples to procreate within the
legitimacy and stability of a state-sanctioned relationship and to discourage
unplanned, out-of-wedlock births resultmg from ‘casual’ intercourse.”
(Morrison v. Sadler (Ind. App. 2005) 821 N.E.2d 15, 24.)'°

If these diverse, disinterested judges in many other states can still
sec a potentially rational relation between procreation and the state’s
definition of marriage as the union of husband and wife, then so too could
the people of California. The spirit if not the letter of comity forbids

attributing irrationality or malice to so many sister jurisdictions.

1 See also Wilson v. Ake (M.D. Fla. 2005) 354 F. Supp. 2d 1298, 1309
[“[TThis court ... is bound by the Eleventh Circuit’s holding that
encouraging the raising of children in homes consisting of a married mother
and father is a legitimate state interest. . . . DOMA is rationally related to
this interest.”]; /n re Kandu (Bankr. W.D. Wash. 2004) 315 B.R. 123, 146
[“Authority exits [sic] that the promotion of marriage to encourage the
maintenance of stable relationships that facilitate to the maximum extent
possible the rearing of children by both of their biological parents is a
legitimate congressional concemn.”]; Standhardl v. Superior Court (Ariz.
App. Div. 1,2003) 77 P.3d 451, 463-64 (review denied 2004 Ariz. LEXIS
62, May 25, 2004) [“We hold that the State has a legitimate interest in
encouraging procreation and child-rearing within the marital relationship,
and that limiting marriage to opposite-sex couples is rationally related to
that interest.”].
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G. The State and Petitioners err in asserting the recent developments
in California law have repudiated procreation as a public purpose
of marriage.

The purpose of a domestic partnership statute is to maximize
benefits to same-sex couples while minimizing changes in California’s
marriage tradition. The decision to retain the traditional understanding of
marriage is not primarily a judgment about individuals® moral capacities
but rather about the public meaning and purpose of an institution. At law, in
our history, and in the current public understanding, “a union of husband
and wife” is not the entry requirement into something separate called
marriage, but a substantive part of what marriage is. Petitioners seek the
cultural and social associations of marriage—that is, not the benefits
conferred by law (which they have already received), but the shared social
understanding in the minds of fellow citizens. The way to achieve that end
is to persuade their fellow citizens, and not this Court. '’

1. California adoption and foster care laws do not

repudiate the procreation as a purpose of
marriage

7 See Monte Neil Stewart & William C. Duncan, Marriage and the
Betrayal of Perez and Loving, 2005 B.Y.U. L. Rev. 555, 560-61
[“[Blecause social institutions are constituted by shared public meanings,
they are necessarily changed when those meanings are changed and/or no
longer sufficiently shared. Indeed, that is the only way a social institution
can be changed.”].
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Adoption and foster care are legal institutions that arise to cope with
the consequences of family fragmentation: They exist to protect children,
not to further adult interests in creating family forms of choice.'®

Children available for adoption or foster care typically do not have
even one parent able and willing to care for them. The State could
reasonably decide that public policy favors any competent adoptive parent
or parents for a parentless child, without necessarily affirming or even
implying that the State no longer cares whether children of sexual unions,
created by bodies in passion, are raised by their natural mother and father.

Indeed, in Sharon S. v. Superior Court, the Court noted this child-
centered focus, observing: “The basic purpose of an adoption is the
‘welfare, protection and betterment of the child,” and adoption courts
ultimately nwst rule on that basis. . . . Second parent adoption can secure
the salutary incidents of legally recognized parentage for a child of a
nonbiological parent who otherwise must remain a legal stranger.” (Sharon

S. v. Superior Court (2003) 31 Cal. 4th 417, 437.)

II. THE STATE’S DECLARED INTEREST IN MARRIAGE IS
NOT ONLY LEGITIMATE, IT IS COMPELLING.

'"® This child-centered focus of adoption law is well-established in

California. Among other requirenients, in every adoption the judge must
find that “the interest of the child will be promoted by the adoption.” (Calif.
Fam. Code § 8612.)
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Social science evidence supports the conclusion that the state’s
ongoing interest in inarriage is not only legitimate, it is compelling.

A. Procreation is not only a legitimate state purpose but
a compelling one.

It is uncontroversial to note that the welfare of children is a
compelling governmental interest. In Adoption of Kelsey S. (1992) 1 Cal.
4th 816, this Court was even more specific, highlighting the State’s interest
in protecting children born out of wedlock:

There is no dispute that “The State’s interest in providing for

the well-being of illegitiinate children is an important one.” . .

. [TThe problems and needs of children born out of wedlock

are an undisputed reality. The state has an important and valid
interest in their well-being.

({d. at 844 [quoting Caban v. Mohammed (1979) 441 U.S.
380, 391].)

If it is true, as the research noted below (section 111.D) suggests, that
there is something unique about the bond between a child and his or her
biological parents, then the legal structure of marriage is the least restrictive
means of furthering that compelling interest. Indeed, several courts have
reached this conclusion.

In Adams v. Howerton, the federal district court simply noted that a
“state has a compelling interest in encouraging and fostering procreation of
the race.” (Adams v. Howerton (C.D. Cal. 1980) 486 F. Supp. 1119, 1124,

aff’d on other grounds (9th Cir. 1982) 673 F.2d 1036.)
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B. Society needs babies

There are no signs that artificial reproduction can replace the natural
sexual unions of male and female for this purpose. A large majority of
modern democracies are now experiencing very low birthrates, causing
increasingly urgent concern among scientific experts about the social,
econoinic, and political consequences. The European Union’s total fertility
rate from 1995 to 2000, for example, was only 1.42 children per woman,
sufficiently below the 2.1 replacement level that demographers label this
“very low fertility.”'” In 2004, a U.N. demographer warned:

A growing number of countries view their low birth rates

with the resulting population decline and ageing to be a

serious crisis, jeopardizing the basic foundations of the nation

and threatening its survival. Economic growth and vitality,

defense, and pensions and health care for the elderly, for
example, are all areas of major concern.

Joseph Chamie, “Low Fertility: Can Governments Make a Difference?”
(April 2, 2004) paper presented at the Annual Meeting of the Population

Association of Amnerica, Boston Massachusetts.

" John C. Caldwell & Thomas Schindlmayr, Explanation of the Fertility
Crisis in Modern Societies: A Search for Commonalities (2003) 57(3)
Population Studies 241, 241. “Lowest low fertility” is often defined as a
total fertility rate of 1.3 or less. Hans-Peter Kohler, et al., 7he Emergence of
Lowest-Low Fertility in Europe During the 1990's (2002) 28(4) Population
& Development Rev. 641, 641; Population Division of the Department of
Economic and Social Affairs of the United Nations Secretariat, World
Population Prospects: The 2002 Revision. Highlights (New York: United
Nations, February 26, 2003) at p. 4 (Table 2). North America, by contrast
has near-replacement level fertility at 2.01 children per woman. /d.
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A state interest that if not met jeopardizes “the basic foundation of
the nation” and “threatens its survival” certainly must be deemed not only

legitimate, but compelling.*

C. Sex between men and women still makes babies.

Second, numerous studies have shown that unintended pregnancy
remains a common, not rare, consequence of male-female sexual
relationships. Nationally, three-fourths of births to unmarried couples were
unintended by at least one of the parents.*' By their late thirties, 60 percent
of American women have had at least one unintended pregnancy.”> Almost
4 in 10 women aged 40-44 have had at least one unplanned birth.>

The existence of contraceptives thus does not eliminate the state’s
interest in encouraging voluntary marital sexual unions between men and
women to other kinds of sexual unions between men and women. The vast

majority of children born to a married couple will have a mother and a

2 See Adams v. Howerton, supra, 486 F. Supp. at p. 1124 [observing that a
“state has a compelling interest in encouraging and fostering procreation of
the race.”].

1], Abma, et al., Fertility, Family Planning, and Women's Health: New
Data from the 1995 National Survey of Family Growth (National Center for
Health Statistics, 1997) 23(19) Vital Health Stat. 28 (Table 17) [70.4

percent of births to married women were intended by both parents,
compared to just 28 percent of births to unmarried mothers.].

2 Id. at 28 (Table 3) [finding 60.0% of women aged 35-39 had had at least
one unintended pregnancy].

# Id. at 28 (Table 3) [finding 38.1% of women aged 40-44 had had at least
one unplanned birth].
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father already committed to caring for them. Most children conceived in
sexual unions outside of marriage (and all children of same-sex unions) will

24
not.

D. Children need mothers and fathers.

Child Trends (a leading and respected child research organization)
sums up the current social science consensus on common family structures
that have been well-studied using large, nationally representative databases:

Research clearly demonstrates that family structure matters

for children, and the family structure that helps the most is a
family headed by two biological parents in a low-conflict

* Studies show that 2 out of 3 children born out of wedlock have
nonresident fathers at birth. This percentage climbs as children grow older
(though some couples eventually marry). (See, e.g., McLanahan, et al.,
Unwed Fathers and Fragile Families (March 1998) Center for Research on
Child Wellbeing, Working Paper #98-12 at p. 7.) An Urban Institute policy
brief explains the impact: “Parents who do not live with their children are
unlikely to be highly involved in their children’s lives.” (Elaine Sorensen &
Chava Zibman, To What Fxtent Do Children Benefit from Child Support?
(The Urban Institute, January 2000) p. 8.) According to the National Survey
of America’s Families, one in three (34%) children with a nonresident
parent saw that parent on a weekly basis in 1997. Another 38 percent saw
their nonresident parent at least once during the year, though not on a
weekly basis. Fully 28 percent of children with a nonresident parent had »no
contact with that parent during the course of the year. (/bid.) Another
review of several national surveys found that, by their mothers’ estimates,
roughly 40% of children with nonresident fathers saw their father once a
month, while nearly the same number did not see their father at all in a
given year. (Wendy D. Mamning & Pamela J. Smock, New Families and
Non-Resident Father-Child Visitation (Sept. 1999) 78(1) Social Forces 87,
89; see also Valerie King, Variations in the Consequences of Nonresident
I'ather Involvement for Children’s Well-Being (1994) 56 J. Marriage &
Fam. 963 [finding half of children with nonresident fathers see their fathers
only once a year, if at all, while just 21 percent see their fathers on a weekly
basis].)
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marriage. Children in single-parent families, children born to
unmarried mothers, and children in stepfamilies or cohabiting
relationships face higher risks of poor outcomes. . . . There is
thus value for children in promoting strong, stable marriages
between biological parents.”

The risks to children when mothers and fathers do not get and stay

married include: poverty,” suicide,”” mental illness,”® physical illness,”

» Kristin Anderson Moore, et al., “Marriage from a Child’s Perspective:
How Does Family Structure Affect Children and What Can We Do About
1t?” Child Trends Research Brief (June 2002) p. 1. This research brief on
family structure does not compare outcomes for children raised by same-
sex couples to children in other types of families.

?® Sara McLanahan, Family, State, and Child Well-Being (2000) 26 Annual
Rev. of Sociology 703; 1. Sawhill, “Families at Risk,” in H.H. Aaron &
R.D. Reischauer (eds.) Setting National Priorities (1999) pp. 97-135; Mark
R. Rank & Thomas A. Hirschl (1999) The Economic Risk of Childhood in
America: Estimating the Probability of Poverty Across the Formative
Years, 61 J. Marriage & Fam. 1058.

77 Gregory R. Johnsom, et al., Suicide Among Adolescents and Young
Adults: A Cross-National Comparison of 34 Countries (2000) 30 Suicide &
Life-Threatening Behavior 74; David Lester, Domestic Integration and
Suicide in 21 Nations, 1950-1985 (1994) XXXV Int’l J. of Comparative
Sociology 131; David M. Cutler, et al., Explaining the Rise in Youth Suicide
(2000) National Bureau of Economic Research Working Paper 7713.

** E. Mavis Hetherington & John Kelly, For Better or For Worse: Divorce
Reconsidered (2002); Paul R. Amato, Children of Divorce in the 1990s: An
Update of the Amalo and Keith (1991) Meia-Analysis (2001) 15 J. of Fam.
Psychol. 355; Ronald L. Simons, et al., Explaining the Higher Incidence of
Adjustment Problems Among Children of Divorce Compared with Those in
Two-Parent Families (1999) 61 J. Marriage & Fam. 1020; Andrew J.
Cherlin, et al.,, Effects of Parental Divorce on Menial Health Throughout
the Life Course (1998) 63 Am. Soc. Rev. 239.

** Ronald Angel & Jacqueline Worobey, Single Motherhood and Children’s
Health (1988) 29 J. Health & Soc. Behav. 38; Olle Lundberg, The Impact
of Childhood Living Conditions on Illness and Mortality in Adulthood
(1993) 36 Soc. Sci. & Med. 1047.
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infant mortality,”” lower educational attainment,”' juvenile delinquency and
conduct disorder,” adult criminality,” early unwed parenthood, and

lower life expectancy.”

% JA. Gaudino, Jr., et al., No Fathers’ Names: A Risk Iactor for Infant
Mortality in the Siate of Georgia (1999) 48 Soc. Sci. & Med. 253; C.D.
Siegel, et al., Mortality from Intentional and Unintentional Injury Among
Infants of Young Mothers in Colorado, 1982 to 1992 (1996) 150(10)
Archives of Pediatric & Adolescent Med. 1077, Trude Bennett & Paula
Braveman, Maternal Marital Status as a Risk Factor for Infant Mortality
(1994) 26(6) Fam. Planning Perspectives 252; Trude Bennett, Marital
Status and Infant Health Outcomes (1992) 35(9) Soc. Sci. & Med. 1179.

3! See, e.g., Paul R. Amato, Children of Divorce in the 1990s: An Update of
the Amato and Keith (1991) Meta-Analysis (2001) 15(3) J. Fam. Psychol.
355; William H. Jeynes, The Effects of Several of the Most Common Family
Structures on the Academic Achievement of Eighth Graders (2000) 30(1/2)
Marriage & Fam. Rev. 73; Sara McLanahan & Gary Sandefur, Growing Up
with a Single Parent: What Helps, What Hurts (Cambridge, MA: Harvard
University Press) (1994); Timothy J. Biblarz & Gregg Gottainer, Family
Structure and Children’s Success: A Comparison of Widowed and
Divorced Single-Mother Families (2000) 62(2) J. Marriage & Fam. 533;
Zeng-Yin Cheng & Howard B. Kaplan, Explaining the Impact of Family
Structure During Adolescence on Adult Educational Attainment (1999) 7(2)
Applied Behav. & Sci. Rev. 23; Dean Lillard & Jennifer Gerner, Getting to
the Ivy League (1996) 70(6) J. Higher Educ. 206.

2 Ross L. Matsueda & Karen Heimer, Race, Family Structure and
Delinquency: A Test of Differential Association and Social Control
Theories (1987) 52 Am. Soc. Rev. 171; Chris Coughlm & Samuel
Vuchmich, Family Experience in Preadolescence and the Development of
Male Delinquency (1996) 58(2) . Marriage & Fam. 491.

¥ Cynthia Harper & Sara McLanahan, Father Absence and Youth

Incarceration (August 1998) paper presented at the annual meeting of the
American Sociological Association.

* E. Mavis Hetherington & John Kelly, /‘or Better or I'or Worse: Divorce
Reconsidered (2002); Catherme E. Ross & John Mirowsky, Parenial
Divorce, Life-Course Disruption, and Adult Depression (1999) 61(4) 1.
Marriage & Fam. 1034; Andrew J. Cherlin et al.,, Parental Divorce in
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Research on children raised by same-sex couples is in its beginning
stages. We do not have a single study based on nationally representative
data that can tell us how the typical child raised from birth by a same-sex
couples fares, compared to children in other family structures.”® If future
research shows that such children fare as well as children raised by married
biological parents, the most likely explanation will point to the vast
difference in the way in which opposite sex and same-sex couples become

parents.

Childhood and Demographic Outcomes in Young Adulthood (1995) 32
Demography 299.

3 JE. Schwartz, et al., Childhood Sociodemographic and Psychosocial
Factors as Predictors of Mortality Across the Life-Span (1995) 85 Am. J.
Pub. Health 1237; Joan S. Tucker., et al., Parental Divorce: Effects on
Individual Behavior and Longevity (1997) 73(2) J. Personality & Soc.
Psychol. 381.

% See William Meezan & Jonathan Rauch, Gay Marriage, Same-Sex
Parenting and America’s Children (Fall 2005) 15(2) Future of Children 97,
104 [“What the evidence does not provide, because of the methodological
difficulties we outlined, is much knowledge about whether those studied
are typical or atypical of the general population of children raised by gay
and lesbian couples. We do not know how the normative child in a same-
sex family compares with other children.”]; Nock Aff. § 3, Halpern v.
Attorney General of Canada, Case No. 684/00 (Ont. Sup. Ct. of Justice),
available at hitp://marriagelaw.cua.edw/Law/cases/
Canada/ontario/halpern/aff nock.pdf (last visited September 11, 2007)
[“Through this analysis I draw my conclusions that 1) all of the articles I
reviewed contained at least one fatal flaw of design or execution; and 2) not
a single one of those studies was conducted according to generally accepted
standards of scientific research.”]; Diana Baumrind, Commentary on Sexual
Orientation: Research and Social Policy Implications (1995) 31(1)
Developmental Psychol. 130.
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The State does not have the same interests at stake in regulating
same-sex and opposite-sex sexual unions, because same-sex couples
become parents only after much deliberation and joint consultation, at
much greater expense, and/or by bringing a potential third party or parties
into the relationship. Their sexual unions do not produce children.
Meanwhile there remains a pressing urgent need to ensure that children
created by acts of passion are protected and cared for by their parents. For
better and/or worse, same-sex and opposite sex couples are simply not

similarly situated with respect to the great public purposes of marriage.

Iv. THE REDEFINITION OF MARRIAGE WOULD
RADICALLY TRANSFORM THE PUBLIC NATURE,
MEANING AND PURPOSE OF THE INSTITUTION,
SEVERING ITS RELATIONSHIP IN THE PUBLIC MIND TO
ITS HISTORIC PUBLIC ROLE IN FURTHERING
“PROCREATION AND PATERNITY.”

As one commentator put it:

Same-sex marriage in Massachusetts is not merely about
opening a new set of legal benefits to more individuals. . . .
The meaning of marriage itself must change. . . . The
procreative potential of sexual unions must be reduced from
the great, brute, obvious, important fact it has been through
most of human history, to a minor, not very significant
feature of human relationships, largely unrelated to any key
purpose of marriage.

(Maggie Gallagher, (How) Will Gay Marriage Weaken Marriage as a
Social Institution: A Reply to Andrew Koppelman (2004) 2 U. St. Thomas

L.J. 33,59-60.)
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Among the consequences reasonably foreseeable by the legislature

and the People of California:

A. Marriage will become disconnected from “procreation and
paternity” in the public mind.

Many gay marriage advocates argue that same-sex marriage will
work a radical transformation in the public understanding of marriage, and
they applaud it for that reason.”” For example, same-sex marriage activist
E.J. Graff argues that “[i]f same-sex marriage becomes legal, that venerable
institution will ever after stand for sexual choice, for cutting the link
between sex and diapers.” (E.J. Graff, “Retying the Knot,” in Same-Sex
Marriage: Pro and Con: A Reader (Andrew Sullivan ed., 1st ed., Vintage
Books 1997) p. 136.)

Judith Stacey, sociology professor at New York University argues:

Legitimizing gay and lesbian marriages would promote a
democratic, pluralist expansion of the meaning, practice, and

7 As Professor Douglas Kmiec notes, some advocates of same-sex
marriage contend that there never has been any link between marriage and
procreation, or that such a link no longer exists today. Criticizing such
claims, Kmiec writes: “In truth, the advocates of same-sex marriage cannot
genuimely mean that procreation has not been, in fact, linked with marriage.
Rather, what same-sex partisans actually mean is that they would prefer
procreation not to be associated with the marital estate. . . . Sexual
reproduction for the human species is not merely one of several equally
attractive ways to bring forth a child, it is the assumed way. It is no
coincidence that those with religious beliefs that correspond most strongly
with a traditional understanding of marriage as linked to procreation do,
indeed, have the most children.” (Douglas W. Kmiec, 7he Procreative
Argument for Proscribing Same-Sex Marriage (2004) 32 Hastings Const.
L.Q. 653, 660.)
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politics of family life in the United States . . . [P]eople might
devise marriage and kinship patterns to serve diverse needs. .
.. Two friends might decide to “marry” without basing their
bond on erotic or romantic attachment. . . . Or, more radical
still, perhaps some might dare to question the dyadic
limitations of Western marriage and seek some of the benefits
of extended family life through small group marriages
arranged to share resources, nurturance, and labor. After all, if
it is true that “The Two-Parent Family is Better” than a
single-parent family, as family-values crusaders proclaim,
might not three-, four-, or more-parent families be better yet,
as many utopian communards have long believed?

Judith Stacey, “Gay and Lesbian Families: Queer Like Us,” in Mary Ann
Mason, et al. (eds.), All Qur Families: New Policies for a New Century
(Oxford U. Press 1998) pp. 128-29.

Former NYU professor Ellen Willis described same-sex marriage as
“an improvement over the status quo,” in that “conferring the legitimacy of
marriage on homosexual relations will introduce an implicit revolt against
the mstitution to its very heart, further promoting the democratization and
secularization of personal and sexual life.” “For starters, if homosexual
marriage is OK, why not group marriage--which after all makes a lot of
sense when the economic and social fragility of the family is causing major
problems?” (Ellen Willis, contribution to “Can Marriage Be Saved? A
Forum,” Nation, July 5, 2004, pp. 16-17.)

Of course not all gay marriage advocates wish to radically transform

the meaning of marriage, but that so many highly credentialed gay marriage
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advocates believe that it will, makes it clear it is equally reasonable for the

people of California (and state legislators) to express similar concerns.

B. Accepting Petitioners’ reasoning on the fundamental right to
marry “the person of one’s choice” will offer new support for
polygamy in culture and possibly law.

If individuals have a right, not only to marry, but to change the legal
“definition and conception” of marriage so that it fits their relationships
better, polygamists and polyamorists will receive new cultural support. And
indeed it is clear that this principle will give powerful new cultural and
legal support to polygamy. Petitioners argue to the contrary because (they
say) the fundamental right to marry is the right to marry only one person of
one’s choice, and applicants to a polygamnous marriage have already
exercised that right. Not necessarily. A man who already has one spouse of
his choice may not (as Petitioners assert) have a fundamental right to marry
a second person of his choice. But the single woman who wishes to marry a
man who is already married will in fact be denied her fundamental right to
marry the one person of her choice by the laws insisting on monogamy. As
the New Jersey Appellate Division explained:

The same form of constitutional attack that plaintiffs mount

against statutes limiting the institution of marriage to

members of the opposite sex also could be made against
statutes prohibiting polygamy. Persons who desire to enter

into polygamous marriages undoubtedly view such marriages,

just as plaintiffs view same-sex marriages, as “compelling

and definitive expression[s] of love and commitment” among
the parties to the union.”
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(Lewis v. Harris (N.J. Super. App. Div. 2005) 875 A.2d 259 (aff’d as
modified, (N.J. 2006) 908 A.2d 196) [quoting George W. Dent, Jr., The
Defense of Traditional Marriage (Fall 1999) 15 J.L. & Pol. 581, 628].)

In this way, the argument of petitioners is profoundly different from
that made in Perez and lLoving about interracial marriage. Interracial
marriages were always acknowledged to be a form of marriage (hence
racists felt a need to ban them). By contrast Proposition 22 does not bar a
class of individuals from entering marriage. (Gay people can and do enter
marriages in the state of California, whether or not it is wise or satisfying of
them to do so.). Instead Proposition 22 clarifies that marriage m the state of
California, by its nature, requires a husband and wife. This is not an
entrance requirement, it is part of what the substance of marriage is, what

marriage consists of.

V. CALIFORNIA’S DECISION TO PROVIDE C1VIL UNIONS,
INSTEAD OF MARRIAGE, FOR SAME-SEX COUPLES IS
RATIONALLY RELATED TO PROTECTING THE STATE’S
MARRIAGE TRADITIONS

A. Petitioners err in arguing that changing the “definition and
conception” of marriage cannot possibly affect the state’s
interest in furthering procreation and paternity.

Petitioners argue that changing the “definition and conception™ of
marriage to include same-sex unions cannot possibly affect the state’s
interest in procreation and paternity because heterosexual couples may still

marry. Yes, but the meaning of their marriages, at least the meaning
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publicly endorsed by law, will have changed. The principle that the
Petitioners ask this Court to endorse under the equal protection claim is that
same-sex couples and opposite sex couples are similarly situated for the
purposes of marriage. Such a declaration by this Court requires a
repudiation of the idea that marriage is intimately rooted in and related to
the two great and related ways in which same-sex and opposite sex couples
are differently situated: that only unions of husbands and wives can make
the next generation and connect that child to his or her own mother and
father. The Petitioners’ own argument makes it clear that if procreation is a
purpose of marriage, getting to same-sex marriage on equal protection
grounds requires the state to repudiate that purpose publicly. One could
hardly offer more clear evidence that the state’s classification is powerfully

and substantively related to the state interest so described.

B. Petitioners are incorrect to characterize Eldon v. Sheldon and
other cases as holding marriage is not about procreation.

Petitioners cite Elden v. Sheldon (1988) 46 Cal.3d 267, m support of
the proposition the primary state interest in marriage is adult love. (San
Francisco Ans. Br. at pp. 11-12.) The case involved tort law (loss of
consortium, emotional distress), which is necessarily about the private
relational interests affected by the loss of a marital partner, and the court in
this case had no occasion to comment on the state’s interest in procreation

in marriage in this case.
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Nor does another case cited by the Petitioners, /n re Marriage of
Haines (1995) 33 Cal.App.4th 277, repudiate procreation as a purpose of
marriage: it merely affirms the legal commonplace that the state has a “vital
public interest” in the marital status of the husband and wife, without very
clearly articulating exactly what the “vital public interest” served by
marriage is. (/d. at p. 287 [quoting Borelli v. Brusseau (1993) 12
Cal.App.4th 647, 651].) Inarticulateness in an appellate court decision is
not repudiation, especially not of a public purpose so deeply imbedded in
the legal record. We are unable to find any appellate court decision in
California specifically repudiating procreation as a key public purpose of

marriage before this case.

C. The Equal Protection right that led to the elimination of
distinctions based on legitimacy was not the right of adults to
form families in absolutely any manner they choose, but the
right of the child to equal protection of the laws regardless of
his or her parents’ marital status.

Today, the legal concept of illegitimacy has been effectively
abolished. (See, e.g., Susan H. v. Jack S. (2004) 30 Cal.App.4th 1435,
1440.) The U.S. Supreme Court grounds this right solely in the right of a
child not to be penalized by the state because of his or her parents’ marital
status:

The status of illegitimacy has expressed through the ages

society's condemnation of irresponsible liaisons beyond the

bonds of marriage. But visiting this condemnation on the
head of an infant is illogical and unjust. Moreover, imposmg
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disabilities on the illegitimate child is contrary to the basic
concept of our system that legal burdens should bear some
relationship to individual responsibility or wrongdoing.
Obviously, no child is responsible for his birth and penalizing
the illegitimate child is an ineffectual—as well as an unjust—
way of deterring the parent.

(Weber v. Aetna Casually & Surety Co. (1972) 406 U .S. 164, 175-76.)
Five years later, the Court again affirmed the abolition of legitimacy
distinctions was a right of the child, not of the adults:
In subsequent decisions, we have expressly considered and
rejected the argument that a State may attempt to influence
the actions of men and women by imposing sanctions on the
children born of their illegitimate relationships. . . . The
parents have the ability to conform their conduct to societal

norms, but their illegitimate children can affect neither their
parents' conduct nor their own status.

(Trimble v. Gordon (1977) 430 U.S. 762, 796-770.)

It would be paradoxical and self-contradictory to grant adults in a
same-sex couple the right to marry and attempt to ground that right in the
existing Constitutional obligation to provide equal protection for all
children regardless of marital status. If California is failing in its obligation
to provide equal protection to all its children, regardless of marital status, it

cannot remedy that neglect by expanding marital status.

CONCLUSION

In separating the legal benefits conferred by marriage from the
cultural institution (or tradition) of marriage itself, the state of California is

acting rationally to pursue twin goals: to maximize new legal benefits for
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gay couples while minimizing a potentially quite serious threat to those
aspects of the public understanding of marriage most related to child and
community well-being. Tn so doing, the legislature is not demonstrating
irrational animus, but exercising legislative judgment.

The state interests advanced by marriage are not only legitimate,
they are compellimg. No same-sex couples can further these mterests. Every
opposite-sex union does so, at least in the minimal sense. There is no
fundamental human right to change the conception of marriage so that it fits
ones’ own relationships better. To endorse an equal protection claim to
marriage requires this Court to repudiate the state’s compelling interest in
procreation and paternity, because it requires this Court to assert that same-
sex and opposite-sex couples are similarly situated with respect to
marriage’s purposes. Both advocates and opponents of same-sex marriage

recognize this truth.
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For the foregoing reasons, amici curiae respectfully request that this

Honorable Court affirm the judgment of the Court of Appeal.

Respectfully submitted,
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What is marriage?

Consider two competing views:

Conjugal View: Matriage is the union of a man and a woman
who make a permanent and exclusive commitment to each other
of the type that is naturally (inherently) fulfilled by bearing and
rearing children together. The spouses seal (consummate) and
renew their union by conjugal acts—acts that constitute the be-
havioral part of the process of reproduction, thus uniting them
as a reproductive unit. Marriage is valuable in itself, but its in-
herent orientation to the bearing and rearing of children con-
tributes to its distinctive structure, including norms of
monogamy and fidelity. This link to the welfare of children also
helps explain why marriage is important to the common good
and why the state should recognize and regulate it.!

Revisionist View: Marriage is the union of two people
(whether of the same sex or of opposite sexes) who commit to
romantically loving and caring for each other and to sharing
the burdens and benefits of domestic life. It is essentially a un-
ion of hearts and minds, enhanced by whatever forms of sexual
intimacy both partners find agreeable. The state should recog-
nize and regulate marriage because it has an interest in stable

1. See John M. Finnis, Law, Morality, and “Sexual Orientation,” 69 NOTRE DAME L.
REV. 1049, 1066 (1994); John Finnis, “Marriage: A Basic and Exigent Good,” THE
MonisT, July-Oct. 2008, 388-406. See also PATRICK LEE & ROBERT P. GEORGE, BODY-
SELF DUALISM IN CONTEMPORARY ETHICS AND POLITICS 176-97 (2008).

Electronic copy available at: http:/ssr.com/abstract=1722155
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romantic partnerships and in the concrete needs of spouses and
any children they may choose to rear.

It has sometimes been suggested that the conjugal under-
standing of marriage is based only on religious beliefs. This is
false. Although the world’s major religious traditions have his-
torically understood marriage as a union of man and woman
that is by nature apt for procreation and childrearing,?® this sug-
gests merely that no one religion invented marriage. Instead, the
demands of our common human nature have shaped (however
imperfectly) all of our religious traditions to recognize this natu-
ral institution. As such, marriage is the type of social practice
whose basic contours can be discerned by our common human
reason, whatever our religious background. We argue in this
Article for legally enshrining the conjugal view of marriage, us-
ing arguments that require no appeal to religious authority.*

Part I begins by defending the idea—which many revision-
ists implicitly share but most shrink from confronting—that the
naturc of marriage (that is, its cssential features, what it fun-
damentally is) should settle this debate. If a central claim made
by revisionists against the conjugal view, that equality requires
recognizing loving consensual relationships,” were true, it
would also refute the revisionist view; being false, it in fact re-
futes neither view.

Revisionists, moreover, have said what they think marriage
is not (for example, inherently opposite-sex), but have only
rarely (and vaguely) explained what they think marriage is.
Consequently, because it is easier to criticize a received view
than to construct a complete alternative, revisionist arguments
have had an appealing simplicity. But these arguments are also
vulnerable to powerful criticisms that revisionists do not have
the resources to answer. This Article, by contrast, makes a posi-
tive case, based on three widely held principles, for what
makes a marriage.

2. See Stephen Macedo, Homosexuality and the Conservative Mind, 84 GEO. L.J. 261,
279 (1995).

3. Even in traditions that permit or have permitted polygamy, each marriage is
between a man and a woman.

4. See infra Part ILE.

5. See William N. Eskridge, Jr., A History of Same-Sex Marriage, 79 VA. L. REV.
1419, 1424 (1993).
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Part I also shows how the common good of our society cru-
cially depends on legally enshrining the conjugal view of mar-
riage and would be damaged by enshrining the revisionist
view —thus answering the common question, “How would gay
civil marriage affect you or your marriage?” Part I also shows
that what revisionists often consider a tension in our view—
that marriage is possible between an infertile man and
woman—is easily resolved. Indeed, it is revisionists who can-
not explain (against a certain libertarianism) why the state
should care enough about some relationships to enact any mar-
riage policy at all, or why, if enacted, it should have certain fea-
tures which even they do not dispute. Only the conjugal view
accounts for both facts. For all these reasons, even those who
consider marriage to be merely a socially useful fiction have
strong pragmatic reasons for supporting traditional marriage
laws. In short, Part I argues that legally enshrining the conjugal
view of marriage is both philosophically defensible and good for
society, and that enshrining the revisionist view is neither. So
Part I provides the core or essence of our argument, what could
reasonably be taken as a stand-alone defense of our position.

But many who accept (or at least grant) our core argument may
have lingering questions about the justice or consequences of im-
plementing it. Part II considers all of the serious concerns that are
not treated earlier: the objections from conservatism (Why not
spread traditional norms to the gay community?), from practical-
ity (What about partners’ concrete needs?), from fairness (Doesn’t
the conjugal conception of marriage sacrifice some people’s ful-
fillment for others’?), from naturalness (Isn’t it only natural?), and
from neutrality (Doesn't traditional marriage law impose contro-
versial moral and religious views on everyone?).

As this Article makes clear, the result of this debate mat-
ters profoundly for the common good. And it all hinges on
one question: What is marriage?

I

A.  Equality, Justice, and the Heart of the Debate

Revisionists today miss this central question—what is mar-
ringe? —most obviously when they equate traditional marriage
laws with laws banning interracial marriage. They arguc that
people cannot control their sexual orientation any more than
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they can control the color of their skin.® In both cases, they ar-
gue, there is no rational basis for treating relationships differ-
ently, because the freedom to marry the person one loves is a
fundamental right.” The state discriminates against homosexu-
als by interfering with this basic right, thus denying them the
equal protection of the laws.®

But the analogy fails: antimiscegenation was about whom
to allow to marry, not what marriage was essentially about;
and sex, unlike race, is rationally relevant to the latter ques-
tion. Because every law makes distinctions, there is nothing
unjustly discriminatory in marriage law’s reliance on genu-
inely relevant distinctions.

Opponents of interracial marriage typically did not deny that
marriage (understood as a union consummated by conjugal acts)
between a black and a white was possible any more than propo-
nents of segregated public facilities argued that some feature of
the whites-only water fountains made it impossible for blacks to
drink from them. The whole point of antimiscegenation laws in
the United States was to prevent the genuine possibility of inter-
racial marriage from being realized or recognized, in order to
maintain the gravely unjust system of white supremacy.®

By contrast, the current debate is precisely over whether it is
possible for the kind of union that has marriage’s essential fea-
tures to exist between two people of the same sex. Revisionists
do not propose leaving intact the historic definition of marriage
and simply expanding the pool of people eligible to marry.
Their goal is to abolish the conjugal conception of marriage in
our law® and replace it with the revisionist conception.

6. See, e.g., id.

7. See, e.g., id.

8. Id.

9. See Loving v. Virginia, 388 U.S. 1, 11 (1967).

10. Throughout history, no society’s laws have explicitly forbidden gay mar-
riage. They have not explicitly forbidden it because, until recently, it has not been
thought possible. What is more, antimiscegenation laws, at least in the United
States, were meant to keep blacks separate from whites, and thus in a position of
social, economic, and political inferiority to them. But traditional marriage laws
were not devised to oppress those with same-sex attractions. The comparison is
offensive, and puzzling to many—not least to the nearly two-thirds of black vot-
ers who voted to uphold conjugal marriage under California Proposition Cight.
See Cara Mia DiMassa & Jessica Garrison, Why Gays, Blacks are Divided on Prop. 8,
L.A.TIMES, Nov. 8, 2008, at AT.
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More decisively, though, the analogy to antimiscegenation
fails because it relies on the false assumption that any distinc-
tion is unjust discrimination. But suppose that the legal inci-
dents of marriage were made available to same-sex as well as
opposite-sex couples. We would still, by the revisionists” logic,
be discriminating against those seeking open, temporary, poly-
gynous, polyandrous, polyamorous, incestuous, or bestial un-
ions. After all, people can find themselves experiencing sexual
and romantic desire for multiple partners (concurrent or serial),
or closely blood-related partners, or nonhuman partners. They
are (presumably) free not to act on these sexual desires, but this
is true also of people attracted to persons of the same sex.

Many revisionists point out that there are important differ-
ences between these cases and same-sex unions. Incest, for ex-
ample, can produce children with health problems and may
involve child abuse. But then, assuming for the moment that
the state’s interest in avoiding such bad outcomes trumps what
revisionists tend to describe as a fundamental right, why not
allow incestuous marriages between adult infertile or same-sex
couples? Revisionists might answer that people should be free
to enter such relationships, and all or some of the others listed,
but that these do not merit legal recognition. Why? Because,
the revisionist will be forced to admit, marriage as such just
cannot take these forms, or can do so only immorally. Recog-
nizing them would be, variously, confused or immoral.

Revisionists who arrive at this conclusion must accept at
least three principles.

First, marriage is not a legal construct with totally malleable
contours—not “just a contract.” Otherwise, how could the law
get marriage wrong? Rather, some sexual relationships are in-
stances of a distinctive kind of relationship—call it real mar-
ringe—that has its own value and structure, whether the state
recognizes it or not, and is not changed by laws based on a false
conception of it. Like the relationship between parents and their
children, or between the parties to an ordinary promise, real
marriages are moral realities that create moral privileges and ob-
ligations between people, independently of legal enforcement.!!

11. For a brief defense of this idea, and the implications for our argument of de-
nying it, see infra Part LF.
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Thus, when some states forbade interracial marriage, they ei-
ther attempted to keep people from forming real marriages, or
denied legal status to those truly marital relationships. Con-
versely, if the state conferred the same status on a man and his
two best friends or on a woman and an inanimate object, it
would not thereby make them really married. It would merely
give the title and (where possible) the benefits of legal mar-
riages to what are not actually marriages at all.

Second, the state is justified in recognizing only real marriages
as marriages. People who cannot enter marriages so understood
for, say, psychological reasons are not wronged by the state,
even when they did not choose and cannot control the factors
that keep them single —which is true, after all, of many people
who remain single despite their best efforts to find a mate.

Any legal system that distinguishes marriage from other, non-
marital forms of association, romantic or not, will justly exclude
some kinds of union from recognition. So before we can conclude
that some marriage policy violates the Equal Protection Clause,'?
or any other moral or constitutional principle, we have to deter-
mine what marriage actually /s and why it should be recognized
legally in the first place. That will establish which criteria (like
kinship status) are relevant, and which (like race) are irrelevant to
a policy that aims to recognize real marriages. So it will establish
when, if ever, it is a marriage that is being denied legal recogni-
tion, and when it is something else that is being excluded.

As a result, in deciding whether to recognize, say, polyamor-
ous unions, revisionists would not have to figure out first
whether the desire for such relationships is natural or unchang-
ing; what the economic effects of not recognizing polyamory
would be; whether nonrecognition stigmatizes polyamorous
partners and their children; or whether nonrecognition violates
their right to the equal protection of the law. With respect to
the last question, it is exactly the other way around: Figuring
out what marriage is would tell us whether equality requires
generally treating polyamorous relationships just as we do
monogamous ones—that is, as marriages.

Third, there is no general right to marry the person you love,
if this means a right to have any type of relationship that you
desire recognized as marriage. There is only a presumptive right

12. See Perry v. Schwarzenegger, 704 F. Supp. 2d 921 (N.D. Cal. 2010).
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not to be prevented from forming a real marriage wherever one
is possible. And, again, the state cannot choose or change the
essence of real marriage; so in radically reinventing legal mar-
riage, the state would obscure a moral reality.

There is a tension here. Some revisionists say that marriage is
merely a social and legal construct, but their appeals to equal-
ity undermine this claim. The principle of equality requires
treating like cases alike. So the judgment that same-sex and
opposite-sex unions are alike with respect to marriage, and
should therefore be treated alike by marriage law, presupposes
one of two things: Either neither relationship is a real marriage
in the above sense, perhaps because there is no such thing,
marriage being just a legal fiction (in which case, why not jus-
tify apparent inequities by social-utility considerations?'%), or
both relationships are real marriages, whatever the law says
about them. The latter presupposition entails the belief, which
most revisionists seem to share with advocates of the conjugal
view, that marriage has a nature independent of legal conven-
tions. In this way, the crucial question—the only one that can
settle this debate —remains for both sides: What is marriage?

B.  Real Marriage Is— And Is Only— The Union
of Husband and Wife

As many people acknowledge, marriage involves: first, a
comprehensive union of spouses; second, a special link to
children; and third, norms of permanence, monogamy, and
exclusivity.’* All three elements point to the conjugal under-
standing of marriage.

13. This point requires elaboration: Some revisionists might deny that there is a
“real marriage” from which any relationship might deviate, and instead maintain
that marriage is purely conventional. Those who think marriage is a useless or
unjustifiable fiction have no reason to support any marriage law at all, while those
who think it is a useful and legitimate fiction must explain why the state should
keep even the restrictions on marriage that they support. On this latter point, see
infra Part ILB. On the implications of regarding marriage as pure construction, see
infra Part LF.

14. Among revisionists, see, for example, Jonathan Rauch, For Better or Worse?
The case for Gay (and Straight) Marriage, THE NEW REPUBLIC, May 6, 1996, at 18, quail-
able at http://www jonathanrauch.com/jrauch_articles/gay_marriage 1_the_case_for_
marriage; Ralph Wedgwood, The Fundamental Argument for Same-Sex Marriage, 7
J. POL. PHIL. 225, 229 (1999); Jonathan Rauch, Not Se Fast, Mr. George, INDEP.
GAY F. (Aug. 2, 2006), http://igfculturewatch.com/2006/08/02/not-so-fast-mr-



316

No. 1] What is Marriage? 253

1. Comprehensive Union

Marriage is distinguished from every other form of friend-
ship inasmuch as it is comprehensive. It involves a sharing of
lives and resources, and a union of minds and wills—hence,
among other things, the requirement of consent for forming a
marriage. But on the conjugal view, it also includes organic
bodily union. This is because the body is a real part of the per-
son, not just his costume, vchicle, or property. Human beings
are not properly understood as nonbodily persons—minds,
ghosts, consciousnesses—that inhabit and use nonpersonal
bodies. After all, if someone ruins your car, he vandalizes your
property, but if he amputates your leg, he injures you. Because
the body is an inherent part of the human person, there is a dif-
ference in kind between vandalism and violation; between de-
struction of property and mutilation of bodies.

Likewise, because our bodies are truly aspects of us as per-
sons, any union of two people that did not involve organic
bodily union would not be comprehensive—it would leave out
an important part of each person’s being. Because persons are
body-mind composites, a bodily union extends the relationship
of two friends along an entirely new dimension of their being
as persons. If two people want to unite in the comprehensive
way proper to marriage, they must (among other things) unite
organically—that is, in the bodily dimension of their being,.

This necessity of bodily union can be seen most clearly by
imagining the alternatives. Suppose that Michael and Michelle
build their relationship not on sexual exclusivity, but on tennis
exclusivity. They pledge to play tennis with each other, and
only with each other, until death do them part. Are they
thereby married? No. Substitute for tennis any nonsexual activ-
ity at all, and they still aren’'t married: Sexual exclusivity —
exclusivity with respect to a specific kind of bodily union—is
required. But what is it about sexual intercourse that makes it
uniquely capable of creating bodily union? People’s bodies can
touch and interact in all sorts of ways, so why does only sexual
union make bodies in any significant sense “one flesh”?

Our organs—our heart and stomach, for example—are parts
of one body because they are coordinated, along with other

george. Among supporters of the conjugal view, see, for example, ST. THOMAS
AQUINAS, SUMMA THEOT.OGICA Supp., Q. 44, Art. 1.
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parts, for a common biological purpose of the whole: our bio-
logical life. It follows that for two individuals to unite organi-
cally, and thus bodily, their bodies must be coordinated for
some biological purpose of the whole.

That sort of union is impossible in relation to functions such as
digestion and circulation, for which the human individual is by
nature sufficient. But individual adults are naturally incomplete
with respect to one biological function: sexual reproduction. In coi-
tus, but not in other forms of sexual contact, a man and a woman’s
bodies coordinate by way of their sexual organs for the common
biological purpose of reproduction. They perform the first step of
the complex reproductive process. Thus, their bodies become, in a
strong sense, one—they are biologically united, and do not merely
rub together—in coitus (and only in coitus), similarly to the way
in which one’s heart, lungs, and other organs form a unity: by co-
ordinating for the biological good of the whole. In this case, the
whole is made up of the man and woman as a couple, and the
biological good of that whole is their reproduction.

Here is another way of looking at it. Union on any plane—
bodily, mental, or whatever—involves mutual coordination on
that plane, toward a good on that plane. When Einstein and
Bohr discussed a physics problem, they coordinated intellectu-
ally for an intellectual good, truth. And the intellectual union
they enjoyed was real, whether or not its ultimate target (in this
case, a theoretical solution) was reached —assuming, as we
safcly can, that both Einstcin and Bohr were honestly secking
truth and not merely pretending while engaging in deception
or other acts which would make their apparent intellectual un-
ion only an illusion.

By extension, bodily union involves mutual coordination to-
ward a bodily good—which is realized only through coitus.
And this union occurs even when conception, the bodily good
toward which sexual intercourse as a biological function is ori-
ented, does not occur. In other words, organic bodily unity is
achieved when a man and woman coordinate to perform an act
of the kind that causes conception. This act is traditionally
called the act of generation or the generative act;® if (and only

15. See, e.g., THOMAS WALTER LAQUEUR, MAKING SEX, BODY AND GENDER FROM
THE GREEKS TO FREUD 48 (1990).
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if) it is a free and loving expression of the spouses” permanent
and exclusive commitment, then it is also a marital act.

Because interpersonal unions are valuable in themselves, and
not merely as means to other ends, a husband and wife’s loving
bodily union in coitus and the special kind of relationship to
which it is integral are valuable whether or not conception results
and even when conception is not sought. But two men or two
women cannot achieve organic bodily union since there is no bod-
ily good or function toward which their bodies can coordinate,
reproduction being the only candidate.'s This is a clear sense in
which their union cannot be marital, if marital means comprehen-
sive and comprehensive means, among other things, bodily.

2. Special Link to Children

Most people accept that marriage is also deeply—indeed, in
an important sense, uniquely —oriented to having and rearing
children. That is, it is the kind of relationship that by its nature
is oriented to, and enriched by, the bearing and rearing of chil-
dren. But how can this be true, and what does it tell us about
the structure of marriage?

It is clear that merely committing to rear children together, or
even actually doing so, is not enough to make a relationship a
marriage—to make it the kind of relationship that is by its nature
oriented to bearing and rearing children. If three monks agreed to
care for an orphan, or if two elderly brothers began caring for their
late sister’s son, they would not thereby become spouses. It is also
clear that having children is not necessary to being married; new-
lyweds do not become spouses only when their first child comes
along. Anglo-American legal tradition has for centuries regarded
coitus, and not the conception or birth of a child, as the event that
consummates a marriage.” Furthermore, this tradition has never
denied that childless marriages were true marriages.

16. Pleasure cannot play this role for several reasons. The good must be truly
common and for the couple as a whole, but pleasures (and, indeed, any psycho-
logical good) are private and benefit partners, if at all, only individually. The good
must be bodily, but pleasures are aspects of experience. The good must be inher-
ently valuable, but pleasures are not as such good in themselves—witness, for
example, sadistic pleasures. For more on this philosophical point, see LEE &
GEORGE, supra note 1, 95-115, 176-97.

17. The Oxford [nglish Dictionary charts the usage of “consummation” as,
among other definitions not relating to marriage, “[tlhe completion of marriage
by sexual intercourse.” OXFORD ENGTISH DICTIONARY T11, at 803 (2d ed. 1989). The
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How, then, should we understand the special connection be-
tween marriage and children? We learn something about a rela-
tionship from the way it is sealed or embodied in certain
activities. Most generically, ordinary friendships center on a un-
ion of minds and wills, by which each person comes to know
and seek the other’s good; thus, friendships are sealed in conver-
sations and common pursuits. Similarly, scholarly relationships
are sealed or embodied in joint inquiry, investigation, discovery,
and dissemination; sports communities, in practices and games.

If there is some conceptual connection between children and
marriage, therefore, we can expect a correlative connection be-
tween children and the way that marriages are sealed. That con-
nection is obvious if the conjugal view of marriage is correct.
Marriage is a comprehensive union of two sexually complemen-
tary persons who seal (consummate or complete) their relation-
ship by the generative act—by the kind of activity that is by its
nature fulfilled by the conception of a child. So marriage itself is
oriented to and fulfilled'® by the bearing, rearing, and education
of children. The procreative-type act distinctively seals or com-
pletes a procreative-type union.

Again, this is not to say that the marriages of infertile couples
are not true marriages. Consider this analogy: A baseball team has
its characteristic structure largely because of its orientation to
winning games; it involves developing and sharing one’s athletic
skills in the way best suited for honorably winning (among other
things, with assiduous practicc and good sportsmanship). But
such development and sharing are possible and inherently valu-
able for teammates even when they lose their games.

Just so, marriage has its characteristic structure largely be-
cause of its orientation to procreation; it involves developing
and sharing one’s body and whole self in the way best suited for
honorable parenthood—among other things, permanently and
exclusively. But such development and sharing, including the

earliest such usage recorded in law was the 1548 Act 2-3 Edw. VI, c. 23 § 2: “Sen-
tence for Matrimony, commanding Solemnization, Cohabitation, Consummation
and Tractation as becometh Man and Wife to have.” Id. In more modern usage,
“consummaltion of marriage” is slill regarded in family law as “[t]he first post-
marital act of sexual intercourse between a husband and wife.” BLACK'S LaAw DiIC-
TIONARY 359 (9th ed. 2009).

18. That is, made even richer as the kind of reality it is.



320

No. 1] What is Marriage? 257

bodily union of the generative act, are possible and inherently
valuable for spouses even when they do not conceive children.!®

Therefore, pecople who can unite bodily can be spouses without
children, just as people who can practice baseball can be team-
mates without victories on the field. Although marriage is a social
practice that has its basic structure by nature whereas baseball is
wholly conventional, the analogy highlights a crucial point: Infer-
tile couples and winless baseball teams both meet the basic re-
quirements for participating in the practice (conjugal union;
practicing and playing the game) and retain their basic orientation
to the fulfillment of that practice (bearing and rearing children;
winning games), even if that fulfillment is never reached.

On the other hand, same-sex partnerships, whatever their
moral status, cannot be marriages because they lack any essen-
tial orientation to children: They cannot be sealed by the gen-
erative act. Indeed, in the common law tradition, only coitus
(not anal or oral sex even between legally wed spouses) has
been recognized as consummating a marriage.2’

Given the marital relationship’s natural orientation to chil-
dren, it is not surprising that, according to the best available
sociological evidence, children fare best on virtually every in-
dicator of wellbeing when reared by their wedded biological
parents. Studies that control for other relevant factors, includ-
ing poverty and even genetics, suggest that children reared in
intact homes fare best on the following indices:?!

Educational achievement: literacy and graduation rates;

Emotional health: rates of anxiety, depression, substance
abuse, and suicide;

Familial and sexual development: strong sense of identity, tim-
ing of onset of puberty, rates of teen and out-of-wedlock
pregnancy, and rates of sexual abuse; and

19. For more on this point, see infra Part 1.D.

20. For more on the difference between infertile and same-sex couples, see infra
Part LD.

21. For the relevant studies, see Ten Principles on Marriage and the Public Good,
signed by some seventy scholars, which corroborates the philosophical case for
marriage with extensive evidence from the social sciences about the welfare of
children and adults. THE WITHERSPOON INSTITUTE, MARRIAGE AND THE PUBLIC
Goop:  TEN  PRINCIPLES  9-19 (2008), available at http://www.winst.org/
family_marriage_and_democracy/WI_Marriage.pdf.
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Child and adult behavior: rates of aggression, attention deficit
disorder, delinquency, and incarceration.

Consider the conclusions of the left-leaning research institu-
tion Child Trends:

[R]esearch clearly demonstrates that family structure mat-
ters for children, and the family structure that helps children
the most is a family headed by two biological parents in a
low-conflict marriage. Children in single-parent families,
children born to unmarried mothers, and children in step-
families or cohabiting relationships face higher risks of poor
outcomes. . .. There is thus value for children in promoting
strong, stable marriages between biological parents. . ..”[I]t
is not simply the presence of two parents, . .. but the pres-
ence of two biological parents that scems to support children’s
development.??

According to another study, “[t]he advantage of marriage ap-
pears to exist primarily when the child is the biological offspring
of both parents.”? Recent literature reviews conducted by the
Brookings Institution, the Woodrow Wilson School of Public and
International Affairs at Princeton University, the Center for Law
and Social Policy, and the Institute for American Values cor-
roborate the importance of intact households for children.*
Note, moreover, that for a relationship to be oriented to chil-
dren in this principled as well as empirically manifested way,
sexual orientation as such is not a disqualifier. The union of a
husband and wife bears this connection to children even if, say,
the husband is also attracted to men. What is necessary in this
respect is rather sexual complementarity. Two men, even if
they are attracted only to women, cannot exhibit this kind of
biological complementarity. In this sense, it is not individuals
as such who are singled out—as being less capable of affection-

22. Kristin Anderson Moore et al., Marriage from a Child’s Perspective: How Does
Family Structure Affect Children, and What Can We Do About 1t?, CHILD TRENDS RE-
SEARCH BRIEF, June 2002, at 1-2, 6, auvailable at http://www.childtrends.org/
files/MarriageRB602.pdf.

23. Wendy D. Manning & Kathleen A. Lainb, Adolescent Well-Being in Cohabiting,
Married, and Single-Parent Families, 65 |. MARRIAGE & FAM. 876, 890 (2003).

24. See Sara McLanahan, Elisabeth Donahue & Ron Haskins, [ntroducing the Is-
sue, 15 THE FUTURE OF CHILD. 3 (2005); Mary Parke, Are Married Parents Really
Better for Children?, CLASP POLICY BRIEF, May 2003; W. BRADFORD WILCOX ET AL.,
2 WHY MARRIAGE MATTERS: TWENTY-SIX CONCLUSIONS FROM THE SOCIAL
SCIENCES 6 (2005).
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ate and responsible parenting, or anything else. Instead, what
are systematically favored as bearing a special and valuable
link to childrearing are certain arrangements and the acts that
complete or embody them—to which, of course, particular in-
dividuals are more or less inclined.

3. Marital Norms

Finally, unions that are consummated by the generative act,
and that are thus oriented to having and rearing children, can
make better sense of the other norms that shape marriage as we
have known it.

For if bodily union is essential to marriage,® we can under-
stand why marriage is incomplete and can be dissolved if not
consummated, and why it should be, like the union of organs
into one healthy whole, total and lasting for the life of the parts
(“till death do us part”%). That is, the comprehensiveness of the
union across the dimensions of each spouse’s being calls for a
temporal comprehensiveness, too: through time (hence perma-
nence) and at each time (hence exclusivity). This is clear also
from the fact that the sort of bodily union integral to marriage
grounds its special, essential link to procreation,? in light of
which it is unsurprising that the norms of marriage should cre-
ate conditions suitable for children: stable and harmonious con-
ditions that sociology and common sense agree are
undermined by divorce—which deprives children of an intact
biological family —and by infidelity, which betrays and divides
one’s attention and responsibility to spouse and children, often
with children from other couplings.

Thus, the inherent orientation of conjugal union to children
deepens and extends whatever reasons spouses may have to
stay together for life and to remain faithful: in relationships
that lack this orientation, it is hard to see why permanence and
exclusivity should be, not only desirable whenever not very
costly (as stability is in any good human bond), but inherently
normative for anyone in the relevant kind of relationship.?

25. For more on this point see supra Part LB.L.

26. BOOK OF COMMON PRAYER 220 (Oxford 1815).
27. For more on this point see supra Part LB.1.

28. See infra Part 1.E.3.
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C.  How Would Gay Civil Marriage Affect
You or Your Marriage?

At this point, some revisionists abandon the philosophical
project of attacking the conjugal conception of marriage and
simply ask, “what’s the harm?” Even if we are right, is imple-
menting our view important enough to justify the emotional and
other difficulties that some may experience as a result of being
dcenied recognition of the sexual partnerships they have formed?
Why should the state care about some abstract moral principle?

Revisionists often capture this point with a question: “How
would gay marriage affect you or your marriage?”? It is worth
noting, first, that this question could be turned back on revi-
sionists who oppose legally recognizing, for example, polya-
morous unions: How would doing so affect anyone else’s
marriage? If this kind of question is decisive against the conju-
gal view’s constraints on which unions to recognize, it cuts
equally against the revisionist’s. In fact it undermines neither
since, as even many revisionists implicitly agree, public institu-
tions like civil marriage have wide and deep effects on our cul-
ture—which in turn affects others’ lives and choices.

Thus, supporters of the conjugal view often respond to this
challenge —rightly, we believe—that abolishing the conjugal con-
ception of marriage would weaken the social institution of mar-
riage, obscure the value of opposite-sex parenting as an ideal, and
threaten moral and religious freedom. Here is a sketch of how.

1. Weakening Marriage

No onc deliberates or acts in a vacuum. We all take cues (in-
cluding cues as to what marriage is and what it requires of us)
from cultural norms, which are shaped in part by the law. In-
deed, revisionists themselves implicitly concede this point.
Why else would they be dissatisfied with civil unions for same-
sex couples? Like us, they understand that the state’s favored
conception of marriage matters because it affects society’s un-
derstanding of that institution.

In redefining marriage, the law would teach that marriage is
fundamentally about adults” emotional unions, not bodily un-

29. See, e.g., Editorial, A Vermont Court Speaks, BOSTON GLOBE, Dec. 22, 1999, at
A22 (“[Gay marriage] no more undermine[s] traditional marriage than sailing
undermines swimming.”).
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ion® or children,® with which marital norms are tightly inter-
twined.?? Since emotions can be inconstant, viewing marriage
essentially as an emotional union would tend to increase mari-
tal instability—and it would blur the distinct value of friend-
ship, which is a union of hearts and minds.?®* Moreover, and
more importantly, because there is no reason that primarily
emotional unions any more than ordinary friendships in gen-
eral should be permanent, exclusive, or limited to two,* these
norms of marriage would make less and less sense. Less able to
understand the rationale for these marital norms, people would
feel less bound to live by them. And less able to understand the
value of marriage itself as a certain kind of union, even apart
from the value of its emotional satisfactions, people would in-
creasingly fail to see the intrinsic reasons they have for marry-
ing® or staying with a spouse absent consistently strong feeling.

In other words, a mistaken marriage policy tends to distort
people’s understanding of the kind of relationship that spouses
are to form and sustain. And that likely erodes people’s adher-
ence to marital norms that are essential to the common good.
As University of Calgary philosopher Elizabeth Brake, who
supports legal recognition of relationships of any size, gender
composition, and allocation of responsibilities, affirms, “mar-
riage does not simply allow access to legal entitlements; it also
allows partners to signal the importance of their relationship
and to invoke social pressures on commitment.”%

Of course, marriage policy could go bad—and alrcady has—in
many ways. Many of today’s public opponents of the revisionist
view —for example, Maggie Gallagher, David Blankenhorn, the
U.S. Catholic bishops—also opposed other legal changes detri-
mental to the conjugal conception of marriage” We are focusing

30. See supra Part L.B.1.

31. See supra Part LB.2.

32. See supra Part 1.B.3.

33. See infra Part I1.C.

34. See infra Parts LE.2-3.

35. Stanley Kurtz, The End of Marriage in Scandinavia, THE WKLY. STANDARD, Jan. 23,
2004, at 26, available at http://www.weeklystandard.com/Content/Public/Articles/000/
000/003/660zy pwj.asp.

36. Elizabeth Brake, Minimal Marriage: Whal Polilical Liberalism Implies for Mar-
riage Law, 120 ETHICS 302, 332 (2010) (emphasis added).

37. RICHARD DOERFLINGER, FAMILY POLICY IN THE UNITED STATES (1980), available at
http://www.uscch.org/prolife/tdocs/FaithfulForLife.pdf; MAGGIE GATILAGHFR, THER
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here on the issue of same-sex unions, not because it alone matters,
but because it is the focus of a live debate whose results have
wide implications for reforms to strengthen our marriage culture.
Yes, social and legal developments have already worn the ties
that bind spouses to something beyond themselves and thus more
securely to each other. But recognizing same-sex unions would
mean cutting the last remaining threads. After all, underlying
people’s adherence to the marital norms already in decline are the
deep (if implicit) connections in their minds between marriage,
bodily union, and children. Enshrining the revisionist view would
not just wear down but tear out this foundation, and with it any
basis for reversing other recent trends and restoring the many so-
cial benefits of a healthy marriage culture.

Those benefits redound to children and spouses alike. Because
children fare best on most indicators of health and wellbeing
when reared by their wedded biological parents,® the further
erosion of marital norms would adversely affect children, forc-
ing the state to play a larger role in their health, education, and
formation more generally.** As for the adults, those in the poor-
est and most vulnerable sectors of society would be hit the hard-
est.? But adults more generally would be harmed insofar as the
weakening of social expectations supporting marriage would
make it harder for them to abide by marital norms.

2. Obscuring the Value of Opposite-Sex Parenting As an Ideal

As we have seen in Part I.B, legally enshrining conjugal mar-
riage socially reinforces the idea that the union of husband and
wife is (as a rule and ideal) the most appropriate environment
for the bearing and rearing of children—an ideal whose value

ABOLITION OF MARRIAGE: HOW WE DESIROY LASTING LOVE (1996); PROMISES 1O
KEEP: DECLINE AND RENEWAL OF MARRIAGE IN AMERICA (David Popenoe et al.
eds., 1996); THE BOOK OF MARRIAGE: THE WISEST ANSWERS TO THE TOUGHEST
QUESTIONS (Dana Mack & David Blankenhorn eds. 2001); THE FATHERHOOD
MOVEMENT: A CALL TO ACTION (Wade F. Horn et al. eds., 1999); UNITED
STATES CONFERENCE OF CATHOLIC BISHOPS, MARRIAGE AND FAMILY LIFE
(1975), available at http://www .usccb.org/prolife/programs/rlp/
Marriage&FamilyLife75.pdf; Maggie Gallagher & Barbara Datoe Whitehead,
End No-Fault Divorce?, 75 FIRST THINGS 24 (1997).

38. See supra Part LB.2.

39. See THE WITHERSPOON INSTITUTE, supra note 21.

40. They are clearly the primary victims of the erosion that has already taken
place. See W. Bradford Wilcox, The Evolution of Divorce, 1 NAT'L AFFAIRS 81, 88-93
(2009).
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is strongly corroborated by the best available social science.*!
Note, moreover, that the need for adoption where the ideal is
practically impossible is no argument for redefining civil mar-
riage, a unified legal structure of incentives meant precisely to
reinforce the ideal socially and practically—to minimize the
need for alternative, case-by-case provisions.

If same-sex partnerships were recognized as marriages, how-
ever, that ideal would be abolished from our law: no civil insti-
tution would any longer reinforce the notion that children need
both a mother and father; that men and women on average
bring different gifts to the parenting enterprise; and that boys
and girls need and tend to benefit from fathers and mothers in
different ways.

In that case, to the extent that some continued to regard mar-
riage as crucially linked to children, the message would be sent
that a household of two women or two men is, as a rule, just as
appropriate a context for childrearing, so that it does not matter
(cven as a rule) whether children are rcared by both their
mother and their father, or by a parent of each sex at all.

On the other hand, to the extent that the connection between
marriage and parenting is obscured more generally, as we
think it would be eventually,*? no kind of arrangement would
be proposed as an ideal.

But the currency of either view would significantly weaken
the extent to which the social institution of marriage provided
social pressures and incentives for husbands to remain with
their wives and children. And to the extent that children were
not reared by both parents, they would be prone to suffer in
the ways identified by social science.®?

3. Threatening Moral and Religious Freedom

Because the state’s value-neutrality on this question (of the
proper contours and norms of marriage) is impossible if there is to
be any marriage law at all, abolishing the conjugal understanding
of marriage would imply that committed same-sex and opposite-
sex romantic unions are equivalently real marriages. The state
would thus be forced to view conjugal-marriage supporters as

41. See supra Part 1.B.2.
42. See supra Part LC.1.
43. See supra Part 1.B.2.
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bigots who make groundless and invidious distinctions. In ways
that have been catalogued by Marc Stern of the American Jewish
Committee and by many other defenders of the rights of con-
science, this would undermine religious freedom and the rights of
parents to direct the education and upbringing of their children.*

Already, we have seen antidiscrimination laws wielded as
weapons against those who cannot, in good conscience, accept
the revisionist understanding of sexuality and marriage: In Mas-
sachusetts, Catholic Charities was forced to give up its adoption
services rather than, against its principles, place children with
same-sex couples.® In California, a U.S. District Court held that a
student’s religious speech against homosexual acts could be
banned by his school as injurious remarks that “intrude[s] upon
the work of the schools or on the rights of other students.”4 And
again in Massachusetts, a Court of Appeals ruled that a public
school may teach children that homosexual relations are morally
good despite the objections of parents who disagree.¥

The proposition that support for the conjugal conception of
marriage is nothing more than a form of bigotry has become so
deeply entrenched among marriage revisionists that a Washing-
ton Post feature story* drew denunciations and cries of journalis-
tic bias for even implying that one conjugal-marriage advocate
was “sane” and “thoughtful.” Outraged readers compared the
profile to a hypothetical puff piece on a Ku Klux Klan member.#
A New York Times columnist has called proponents of conjugal
marriage “bigots,” even singling an author of this Article out by

44. Marc D. Stern, Same-Sex Marriage and the Churches, in SAME-SEX MARRIAGE
AND RELIGIOUS LIBERTY: EMERGING CONFLICTS 1, 11-14 (Douglas Laycock et al.
eds., 2008). This collection of essays includes the views of scholars on both sides of
the same-sex marriage question, who conclude that conflicts with religious liberty
are inevitable where marriage is extended to same-sex couples.

45. Maggie Gallagher, Banned in Boston: The Coming Conflict Between Same-Sex
Marriage and Religious Liberty, THE WKLY. STANDARD, May 5, 2006, at 20, available at
http://www.weeklystandard.com/Content/Public/Articles/000/000/012/191kgwgh.asp.

46. Harper v. Poway Unified Sch. Dist., 345 F. Supp. 2d 1096, 1122 (S.D. Cal
2004).

47. See, e.g., Parker v. Hurley, 514 F.3d 87 (1st Cir. 2008).

48. Monica Hesse, Opposing Gay Unions Wilh Sanily & a Smile, WASH. POST.,
Aug. 28, 2009, at CO1.

49. Andrew Alexander, ‘Sanity & a Smile’ and an Outpouring of Rage, WASH.
POsT, Sept. 6, 2009, at A17.
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name.’*® Meanwhile, organizations advocating the legal redefini-
tion of marriage label themselves as being for “human rights”
and against “hate.”® The implications are clear: if marriage is
legally redefined, believing what every human society once be-
lieved about marriage—namely, that it is a male-female union—
will increasingly be regarded as evidence of moral insanity, mal-
ice, prejudice, injustice, and hatred.

These points are not offered as arguments for accepting the
conjugal view of marriage. If our viewpoint is wrong, then the
state could be justified in sometimes requiring others to treat
same-sex and opposite-sex romantic unions alike, and private
citizens could be justified in sometimes marginalizing the op-
posing view as noxious. Rather, given our arguments about
what marriage actually is,* these are important warnings about
the consequences of enshrining a seriously unsound conception
of marriage. These considerations should motivate people who
accept the conjugal view but have trouble seeing the effects of
abolishing it from the law.

In short, marriage should command our attention and en-
ergy more than many other moral causes because so many di-
mensions of the common good are damaged if the moral truth
about marriage is obscured. For the same reason, bypassing the
current debate by abolishing marriage law entirely would be
imprudent in the extreme. Almost no society that has left us a
trace of itself has done without some regulation of sexual rela-
tionships. As we show in Part I.E.1 (and the data cited in Part
1.B.2 suggest), the wellbeing of children gives us powerful pru-
dential reasons to recognize and protect marriage legally.

D.  If Not Same-Sex Couples, Why Infertile Ones?

Revisionists often challenge proponents of the conjugal view
of marriage to offer a principled argument for recognizing the

50. Frank Rich, Op-Ed., The Bigots’ Last Hurrah, N.Y. TIMES, Apr. 19, 2009 (Week
in Review), at 10.

51. See, e.g., HUMAN RIGHTS CAMPAIGN, http://www.hrc.org (last visited Nov. 8,
2010) (self-identifying the organization as a 501(c)(4) advocacy group “working
for lesbian, gay, bisexual, and transgender equal rights”); Annie Stockwell, Stop
the Hate: Vote No on 8, ADVOCATE.COM (Aug. 20, 2008), http://www.advocate.com/
Arts_and_Entertainment/People/Stop_the_Hate (framing opposition to Califor-
nia’s Proposition Eight, which provides that “only marriage between a man and a
woman is valid or recognized in California,” as a struggle against hate).

52. See supra Part 1.B.
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unions of presumptively infertile couples that does not equally
justify the recognition of same-sex partnerships. But this chal-
lenge is easily met.

1. Still Real Marriages

To form a real marriage, a couple needs to establish and live
out the kind of union that would be completed by, and be apt
for, procreation and child-rearing.5® Since any true and honor-
able harmony between two people has value in itself (not
merely as a means), each such comprehensive union of two
people—each permanent, exclusive commitment sealed by or-
ganic bodily union—certainly does as well.

Any act of organic bodily union can seal a marriage, whether
or not it causes conception.** The nature of the spouses” action
now cannot depend on what happens hours later independ-
ently of their control—whether a sperm cell in fact penetrates
an ovum. And because the union in question is an organic bod-
ily union, it cannot depend for its reality on psychological fac-
tors. It does not matter, then, if spouses do not intend to have
children or believe that they cannot. Whatever their thoughts
or goals, whether a couple achieves bodily union depends on
facts about what is happening between their bodies.®

It is clear that the bodies of an infertile couple can unite or-
ganically through coitus. Consider digestion, the individual
body’s process of nourishment. Different parts of that proc-
ess—salivation, chewing, swallowing, stomach action, intesti-
nal absorption of nutrients—are each in their own way
oriented to the broader goal of nourishing the organism. But
our salivation, chewing, swallowing, and stomach action re-
main oriented to that goal (and remain digestive acts) even if
on some occasion our intestines do not or cannot finally absorb
nutrients, and even if we know so before we eat.%

53. See supra Parts 1.B.1-3.

54. See supra Part LB.1.

55. Whether bodily union is truly marital depends on other factors—for exam-
ple, whether it is undertaken freely to express permanent and exclusive commit-
ment. So bodily union is necessary but not sufficient for marital union.

56. Professor Andrew Koppelman has argued that “[a] sterile person’s genitals
are no more suitable for generation than an unloaded gun is suitable for shooting.
If someone points a gun at me and pulls the trigger, he exhibits the behavior
which, as behavior, is suitable for shooting, but it still matters a lot whether the
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Similarly, the behavioral parts of the process of reproduction do
not lose their dynamism toward reproduction if non-behavioral
factors in the process—for example, low sperm count or ovarian
problems—prevent conception from occurring, even if the
spouses expect this beforehand. As we have argued,” bodies
coordinating toward a single biological function for which each
alone is not sufficient are rightly said to form an organic union.

Thus, infertility is no impediment to bodily union and there-
fore (as our law has always recognized) no impediment to mar-
riage. This is because in truth marriage is not a mere means,
even to the great good of procreation.® It is an end in itself,
worthwhile for its own sake. So it can exist apart from children,
and the state can recognize it in such cases without distorting the
moral truth about marriage.

Of course, a true friendship of two men or two women is also
valuable in itself. But lacking the capacity for organic bodily un-
ion, it cannot be valuable specifically as a marriage: it cannot be
the comprchensive union® on which apiness for procreation®
and distinctively marital norms®' depend. That is why only a

gun is loaded and whether he knows it.” ANDREW KOPPELMAN, THE GAY RIGHTS
QUESTION IN CONTEMPORARY AMERICAN LAW 87-88 (2002).

Professor Koppelman’s objection is mistaken and misses an important point.
Natural organs and organic processes are unlike man-made objects and artificial
processes, which retain their dynamism toward certain goals only so long as we
use them for those goals —which in turn presupposes that we think them capable
of actually realizing those goals. That is, the function of man-made objects and
processes is imposed on them by the human beings who use them. Thus, a piece
of metal becomes a knife—an artifact whose function is to cut—only when we
intend to use it for cutting. When it is no longer capable of cutting and we no
longer intend to use it for cutting, it is no longer really a knife.

The same does not hold for the union between a man and a woman’s human
bodies, however, because natural organs are what they are (and thus have their
natural dynamisin toward certain functions) independently of what we intend to
use them for and even of whether the function they serve can be brought to com-
pletion. Thus, in our example, a stomach remains a stomach—an organ whose
natural function is to play a certain role in digestion—regardless of whether we
intend it to be used that way and even of whether digestion will be successfully
completed. Something analogous is true of sexual organs with respect to repro-
duction.

57. See supra Part 1.B.1.

58. On the conjugal view, spouses pledge to form a union that is comprehensive
and thus bodily, and thus procreative by nature. They do not and cannot pledge
to form a union that results in procreation.

59. See id.

60. See supra Part 1LB.2.

61. See supra Part 1.B.3.
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man and a woman can form a marriage—a union whose norms
and obligations are decisively shaped by its essential dynamism
toward children. For that dynamism comes not from the actual
or expected presence of children, which some same-sex partners
and even cohabiting brothers could have, and some opposite-sex
couples lack, but from the way that marriage is sealed or con-
summated:? in coitus, which is organic bodily union.

2. Still in the Public Interest

Someone might grant the principled point that infertility is
not an impediment to marriage, and still wonder what pub-
lic benefit a marriage that cannot produce children would
have. Why, in other words, should we legally recognize an
infertile marriage?

Practically speaking, many couples believed to be infertile
end up having children, who would be served by their parents’
healthy marriage; and in any case, the effort to determine fertil-
ity would require unjust invasions of privacy. This is a concern
presumably shared by revisionists, who would not, for exam-
ple, require interviews for ascertaining partners’” level of affec-
tion before granting them a marriage license.

More generally, even an obviously infertile couple—no less
than childless newlyweds or parents of grown children—can live
out the features and norms of real marriage and thereby contrib-
ute to a healthy marriage culture. They can set a good example for
others and help to teach the next generation what marriage is and
is not. And as we have argued® and will argue,* everyone bene-
fits from a healthy marriage culture.

What is more, any marriage law at all communicates some
message about what marriage is as a moral reality. The state has
an obligation to get that message right, for the sake of people who
might enter the institution, for their children, and for the commu-
nity as a whole. To recognize only fertile marriages is to suggest
that marriage is merely a means to procreation and child-
rearing—and not what it truly is, namely, a good in itself.> It may

62. See supra Part LB.2.
63. See supra Part 1.C.

64. See infra Part LE.1.

65. See supra Parts 1.B.1-2
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also violate the principle of equality to which revisionists appeal,*
because infertile and fertile couples alike can form unions of the
same basic kind: real marriages. In the absence of strong reasons
for it, this kind of differential treatment would be unfair.

Finally, although a legal scheme that honored the conjugal con-
ception of marriage, as our law has long done, would not restrict
the incidents of marriage to spouses who happen to have chil-
dren, its success would tend to limit children to families led by
legally married spouses. After all, the more effectively the law
teaches the truth about marriage, the more likely people are to
enter into marriage and abide by its norms. And the more people
form marriages and respect marital norms, the more likely it is
that children will be reared by their wedded biological parents.
Death and tragedy make the gap impossible to close completely,
but a healthier marriage culture would make it shrink. Thus, en-
shrining the moral truth of marriage in law is crucial for securing
the great social benefits served by real marriage.

E.  Challenges for Revisionists

Although the conjugal view is, despite its critics, not only infer-
able from certain widely accepted features of marriage and good
for society, but also internally coherent, no version of the revision-
ists” view accounts for some of their own beliefs about marriage:
namely, that the state has an interest in regulating some rela-
tionships, but only if they are romantic—presumptively sex-
ual—and only if they are monogamous.

Though some unsatisfactory efforts have been made, revision-
ists are at a loss to give principled reasons for these positions.*”
Unless something like the conjugal understanding of marriage is
correct, the first point becomes much harder to defend, and a
principled defense of the second and third becomes impossible.

1. The State Has an Interest in Regulating Some Relationships?

Why does the state not set terms for our ordinary friendships?
Why does it not create civil causes of action for neglecting or even
betraying our friends? Why are there no civil ceremonies for
forming friendships or legal obstacles to ending them? It is simply

66. See supra Part LA.1.

67. Note that only sound arguments based on true principles can be inherently
decisive.
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because ordinary friendships do not affect the political common
good in structured ways that justify or warrant legal regulation.

Marriagcs, in contrast, arc a matter of urgent public intcrest,
as the record of almost every culture attests —worth legally rec-
ognizing and regulating.® Societies rely on families, built on
strong marriages, to produce what they need but cannot form on
their own: upright, decent people who make for reasonably con-
scientious, law-abiding citizens. As they mature, children benefit
from the love and care of both mother and father, and from the
committed and exclusive love of their parents for each other.5®

Although some libertarians propose to “privatize” marriage,”
treating marriages the way we treat baptisms and bar mitzvahs,
supporters of limited government should recognize that marriage
privatization would be a catastrophe for limited government.”! In
the absence of a flourishing marriage culture, families often fail to
form, or to achieve and maintain stability. As absentee fathers and
out-of-wedlock births become common, a train of social patholo-
gics follows.” Naturally, the demand for governmental policing
and social services grows. According to a Brookings Institute
study, $229 billion in welfare expenditures between 1970 and 1996
can be attributed to the breakdown of the marriage culture and
the resulting exacerbation of social ills: teen pregnancy, poverty,
crime, drug abuse, and health problems.” Sociologists David
Popenoe and Alan Wolfe have conducted research on Scandina-
vian countries that supports the conclusion that as marriage cul-
ture declines, state spending riscs.”

This is why the state has an interest in marriages that is deeper
than any interest it could have in ordinary friendships: Marriages

68. See Maggie Gallagher, (How) Will Gay Marriage Weaken Marriage as a Social
Institution: A Reply to Andrew Koppelman, 2 U. ST. THOMAS L.J. 33, 51-52 (2004).

69. See supra Part L.B.2.

70. See, e.g., David Boaz, Privatize Marriage: A Simple Soution to the Gay-Marriage
Debate, SLATE (Apr. 25, 1997), http://slate.com/id/2440/.

71. This is because, if the State failed to recognize the institution of marriage al-
together, social costs would be imposed, in large part on children, due to the
breakdown of traditional family structures which lend stability.

72. See supra Part 1B.2.

73.Isabel V. Sawhill, Families at Risk, in SETTING NATIONAL PRIORITIES: THE 2000
ELECTION AND BEYOND 97, 108 (Henry J. Aaron & Robert D. Reischauer eds.,
1999); see also THE WITHERSPOON INSTITUTE, supra note 21, at 15.

74. DAVID POPENOE, DISTURBING THE NEST: FAMILY CHANGE AND DECLINE IN
MODERN SOCIETIES, at xiv-xv (1988); ALAN WOLFE, WHOSE KEEPER? SOCIAL
SCIENCE AND MORAT. OBLIGATION 132-42 (1989).
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bear a principled and practical connection to children.” Strength-
ening the marriage culture improves children’s shot at becoming
upright and productive members of society. In other words, our
reasons for enshrining any conception of marriage, and our rea-
sons for believing that the conjugal understanding of marriage is
the correct one, are one and the same: the deep link between mar-
riage and children. Sever that connection, and it becomes much
harder to show why the state should take any interest in marriage
at all. Any proposal for a policy, however, has to be able to ac-
count for why the state should enact it.

2. Only if They Are Romantic?

Some argue simply that the state should grant individuals
certain legal benefits if they provide one another domestic
support and care. But such a scheme would not be marriage,
nor could it make sense of the other features of marriage law.

Take Joe and Jim. They live together, support each other, share
domestic responsibilities, and have no dependents. Because Joe
knows and trusts Jim more than anyone else, he would like Jim
to be the one to visit him in the hospital if he is ill, give direc-
tives for his care if he is unconscious, inherit his assets if he
dies first, and so on. The same goes for Jim.

So far, you may be assuming that Joe and Jim have a sexual re-
lationship. But does it matter? What if they are bachelor brothers?
What if they are best friends who never stopped rooming together
after college, or who reunited after being widowed? Is there any
reason that the benefits they receive should depend on whether
their relationship is or even could be romantic? In fact, would it
not be patently unjust if the state withheld benefits from them on
the sole ground that they were not having sex?

Someone might object that everyone just knows that marriage
has some connection to romance. It requires no explanation. But
that is question-begging against Joe and Jim, who want their
benefits. And it prematurely stops searching for an answer to why
we tend to associate marriage with romance. The explanation
brings us back to our central point: Romance is the kind of desire
that aims at bodily union, and marriage has much to do with that.

Once this point is admitted, we return to the question of
what counts as organic bodily union. Does hugging? Most

75. See supra Part .B.2.
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think not. But then why is sex so important? What if someone
derived more pleasure or felt intimacy from some other behav-
ior (tennis, perhaps, as in our earlier example)? We must finally
return to the fact that coitus, the generative act, uniquely unites
human persons, as explained above.”® But that fact supports the
conjugal view: The reason that marriage typically involves ro-
mance is that it necessarily involves bodily union, and romance
is the sort of desire that seeks bodily union. But organic bodily
union is possible only between a man and a woman.

3. Only if They Are Monogamous?

Go back now to the example of Joe and Jim, and add a third
man: John. To filter the second point out of this example, assume
that the three men are in a romantic triad. Does anything change?
If one dies, the other two are coheirs. If one is ill, either can visit or
give directives. If Joe and Jim could have their romantic relation-
ship recognized, why should not Joe, Jim, and John?

Again, someone might object, everyone just knows that mar-
riage is between only two people. It requires no explanation.
But this again begs the question against Joe, Jim, and John, who
want their shared benefits and legal recognition. After all, it is
not that each wants benefits as an individual; marriage is a un-
ion. They want recognition of their polyamorous relationship
and the shared benefits that come with that recognition.

But if the conjugal conception of marriage is correct, it is clear
why marriage is possible only between two people. Marriage is
a comprehensive interpersonal union that is consummated and
renewed by acts of organic bodily union”” and oriented to the
bearing and rearing of children.”® Such a union can be achieved
by two and only two because no single act can organically unite
three or more people at the bodily level or, therefore, seal a
comprehensive union of three or more lives at other levels. In-
deed, the very comprehensiveness of the union requires the
marital commitment to be undivided—made to exactly one
other person; but such comprehensiveness, and the exclusivity
that its orientation to children demands, makes sense only on

76. See supra Part LB.1.
77. See supra Part LB.1.
78. See supra Part .B.2.
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the conjugal view.” Children, likewise, can have only two par-
ents—a biological mother and father. There are two sexes, one of
each type being necessary for reproduction. So marriage, a re-
productive type of community, requires two—one of each sex.

Some may object that this is a red herring—that no one is
clamoring for recognition of polyamorous unions. Aren’t we
invoking an alarmist “slippery slope” argument?

It should be noted, to begin with, that there is nothing inher-
ently wrong with arguing against a policy based on reasonable
predictions of unwanted consequences. Such predictions
would seem quite reasonable in this case, given that prominent
figures like Gloria Steinem, Barbara Ehrenreich, and Cornel
West have already demanded legal recognition of “multiple-
partner” sexual relationships.®® Nor are such relationships un-
heard of: Newsweek reports that there are more than 500,000 in
the United States alone.®!

Still, this Article does not aim to predict social or legal conse-
quences of the revisionist view. The goal of examining the criteria
of monogamy and romance (Part I.E.2) is to make a simple but
crucial conceptual point: Any principle that would justify the le-
gal recognition of same-sex relationships would also justify the
legal recognition of polyamorous and non-sexual ones. So if, as
most people—including many revisionists—believe, true mar-
riage is essentially a sexual union of exactly two persons, the revi-
sionist conception of marriage must be unsound. Any revisionist
who agrees that the state is justified in recognizing only real mar-
riages® must either reject traditional norms of monogamy and
sexual consummation or adopt the conjugal view—which ex-
cludes same-sex unions.

University of Calgary’s Professor Elizabeth Brake embraces
this result and more. She supports “minimal marriage,” in which
“individuals can have legal marital relationships with more than
one person, reciprocally or asymmetrically, themselves deter-

79. See supra Part 1.B.3.

80. Beyond Same-Sex Marriage: A New Strategic Vision For All Our Families & Rela-
tionships, BEYONDMARRIAGE.ORG (July 26, 2006), http://beyondmarriage.org/
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mining the sex and number of parties, the type of relationship
involved, and which rights and responsibilities to exchange with
each.”® But the more that the parties to a “minimal marriage”
determine on a case-by-case basis which rights and duties to ex-
change—as they must if a greater variety of recognized unions is
available—the less the proposed policy itself accomplishes. As
we deprive marriage policy of definite shape, we deprive it of
purpose. Rigorously pursued, the logic of rejecting the conjugal
conception of marriage thus leads, by way of formlessness, to-
ward pointlessness: It proposes a policy of which, having re-
moved the principled ground for any restrictions, it can hardly
explain the benefit. Of course, some revisionists will base their
support for their preferred norms instead on contingent calcula-
tions of prudence or feasibility, which we address next. But we
challenge the many revisionists who support norms, like mo-
nogamy, as a matter of moral principle to complete the follow-
ing sentence: Polyamorous unions and nonsexual unions by nature
cannot be marriages, and should not be recognized legally, because . . .

F.  Isn’'t Marriage Just Whatever We Say It Is?

Of those who do base marriage policy on contingent calcula-
tions of prudence or feasibility, some are what we might call
“constructivists.”* They deny that there is any reality to marriage
independent of custom—any set of objective conditions that a re-
lationship must meet to ground the moral privileges and obliga-
tions distinctive of that natural kind of union which we have
called real marriage®® For constructivists, rather, marriage is
whatever social and legal conventions say that it is, there being no
separate moral reality for these conventions to track. Hence it is
impossible for the state’s policy to be wrong about marriage: dif-
ferent proposals are only more or less feasible or preferable.®

83. Brake, supra note 36, at 303.

84. See, e.g., Eskridge, supra note 5, at 1421-22 (“A social constructivist history
emphasizes the ways in which marriage is ‘constructed’ over time, the institution
being viewed as reflecting larger social power relations.”).

85. See id. at 1434 (“[M]arriage is not a naturally generated institution with cer-
tain essential elements. Instead it is a construction that is linked with other cul-
tural and social institutions, so that the old-fashioned boundaries between the
public and private life melt away.”).

86. See Hernandez v. Robles, 805 N.Y.5.2d 354, 377 (N.Y. App. Div. 2005) (Saxe,
J., dissenting) (“Civil marriage is an institution created by the state . ...”); Ander-
sen v. King Cnty., 138 P.3d 963, 1018 (Wash. 2006) (Fairhurst, J., dissenting)



338

No. 1] What is Marriage? 275

This view is belied by the principled distinction between the
whole spectrum of ordinary friendships on the one hand, and on
the other hand those inherently valuable relationships that first,
organically extend two people’s union along the bodily dimen-
sion of their being; second, bear an intrinsic orientation to child-
bearing and rearing; and third, require a permanent and exclusive
commitment. Marriage’s independent reality is only confirmed by
the fact that the known cultures of every time and place have seen
fit to regulate the relationships of actual or would-be parents to
each other and to any children that they might have.

Even if marriage did not have this independent reality, our
other arguments against revisionists would weigh equally against
constructivists who favor legally recognizing same-sex unions:
They would have no grounds at all for arguing that our view in-
fringes same-sex couples' natural and inviolable right to marriage,
nor for denying recognition to unions apparently just as socially
valuable as same-sex ones, for marriage would be a mere fiction
designed to efficiently promote social utility. The needs of chil-
dren would still give us very strong utility-based reasons to have a
marriage policy in the first place.*” And the social damage that we
could expect from further eroding the conjugal view would more
than justify preserving it in the law .8 This justification would only
be strengthened by the possibility of meeting other pragmatic
goals in ways that do not threaten the common good as redefining
marriage would.® So even constructivists about marriage could
and should oppose legally recognizing same-sex partnerships.

11

A.  Why Not Spread Traditional Norms to the Gay Community?

Abstract principles aside, would redefining marriage have
the positive effect of reinforcing traditional norms by increas-
ing the number of stable, monogamous, faithful sexual unions
to include many more same-sex couples? There are good rea-
sons to think not.

(“[M]arriage draws its strength from the nature of the civil marriage contract itself
and the recognition of that contract by the State.”).

87. See supra Part L.B.2.

88. See supra Parts 1.C, LD.2.

89. See supra Part TL.B.
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First, although the principles outlined above are abstract, they
are not for that reason disconnected from reality. People will
tend to abide less strictly by any given norms the less those
norms make sense. And if marriage is understood as revisionists
understand it—that is, as an essentially emotional union that has
no principled connection to organic bodily union and the bear-
ing and rearing of children—then marital norms, especially the
norms of permanence, monogamy, and fidelity, will make less
sense. In other words, those making this objection are right to
suppose that redefining marriage would produce a conver-
gence —but it would be a convergence in exactly the wrong di-
rection. Rather than imposing traditional norms on homosexual
relationships, abolishing the conjugal conception of marriage
would tend to erode the basis for those norms in any relation-
ship. Public institutions shape our ideas, and ideas have conse-
quences; so removing the rational basis for a norm will erode
adherence to that norm—if not immediately, then over time.

This is not a purely abstract matter. If our conception of
marriage were right, what would you expect the sociology of
same-sex romantic unions to be like? In the absence of strong
reasons to abide by marital norms in relationships radically
dissimilar to marriages, you would expect to see less regard
for those norms in both practice and theory. And on both
counts, you would be right.

Consider the norm of monogamy. Judith Stacey —a prominent
New York University professor who testified before Congress
against the Defense of Marriage Act and is in no way regarded by
her academic colleagues as a fringe figure —expressed hope that
the triumph of the revisionist view would give marriage “varied,
creative, and adaptive contours . . . [leading some to] question the
dyadic limitations of Western marriage and seek . .. small group
marriages.”® In their statement “Beyond Same-Sex Marriage,”
more than 300 “LGBT and allied” scholars and advocates—
including prominent Ivy League professors—call for legal recog-
nition of sexual relationships involving more than two partners.”
Professor Brake thinks that we are obligated in justice to use such
legal recognition to “denormalize[] heterosexual monogamy as a

90. See Gallagher, supra note 68, at 62.
91. Beyond Same-Sex Marriage, supra note 80.
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way of life” for the sake of “rectifying past discrimination against
homosexuals, bisexuals, polygamists, and care networks.”*2

What about the connection to children? Andrew Sullivan
says that marriage has become “primarily a way in which two
adults affirm their emot