AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

S. HrG. 111-1063

THE FEDERAL ROLE IN NATIONAL RAIL POLICY

HEARING

BEFORE THE

COMMITTEE ON COMMERCE,
SCIENCE, AND TRANSPORTATION
UNITED STATES SENATE

ONE HUNDRED ELEVENTH CONGRESS

SECOND SESSION
SEPTEMBER 15, 2010

Printed for the use of the Committee on Commerce, Science, and Transportation

&R

U.S. GOVERNMENT PRINTING OFFICE
68-169 PDF WASHINGTON : 2011

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



SENATE COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION

ONE HUNDRED ELEVENTH CONGRESS

SECOND SESSION

JOHN D. ROCKEFELLER 1V, West Virginia, Chairman

DANIEL K. INOUYE, Hawaii
JOHN F. KERRY, Massachusetts
BYRON L. DORGAN, North Dakota
BARBARA BOXER, California
BILL NELSON, Florida

MARIA CANTWELL, Washington
FRANK R. LAUTENBERG, New Jersey
MARK PRYOR, Arkansas

CLAIRE McCASKILL, Missouri
AMY KLOBUCHAR, Minnesota
TOM UDALL, New Mexico

MARK WARNER, Virginia

MARK BEGICH, Alaska

KAY BAILEY HUTCHISON, Texas, Ranking
OLYMPIA J. SNOWE, Maine
JOHN ENSIGN, Nevada

JIM DEMINT, South Carolina
JOHN THUNE, South Dakota
ROGER F. WICKER, Mississippi
GEORGE S. LEMIEUX, Florida
JOHNNY ISAKSON, Georgia
DAVID VITTER, Louisiana
SAM BROWNBACK, Kansas
MIKE JOHANNS, Nebraska

ELLEN L. DONESKI, Staff Director
JAMES REID, Deputy Staff Director
BRUCE H. ANDREWS, General Counsel
ANN BEGEMAN, Acting Republican Staff Director
BriaN M. HENDRICKS, Republican General Counsel
Nick Rossi, Republican Chief Counsel

1)



CONTENTS

Hearing held on September 15, 2010 .......ccccoeviiieriieiiienieeieeee e
Statement of Senator Rockefeller ........c..ccocciiiiiiiiiiiniiiiiiiiiecceceeeee
Prepared statement ..........c.ccoccoiiieiiiiiiiecee e
Statement of Senator HutchiSon ..........ccccooeiiiiiiiiiiiiieeeeceeeecee e
Prepared statement ...........cccooociiiiiiiiiiiii e
Statement of Senator Lautenberg .........ccccociieeiiiieniieeccieeeceee e
Statement of Senator ThUune .........cccccoeiiiiiiiiiieciececee e e e
Prepared statement ...........ccooociiiiiiiiiiiii e
Statement of Senator JOhanns .......c..ccocceiiiiiiiiiiiiiie e
Statement of Senator Kerry ........ccccociiiiiiiiieiieeiieiieeieete et
Statement of Senator Dorgan .........ccccecviviiiiiieniiiieeeeeee e
Statement of Senator LEMICUX .......ccccceeviviieeiiiieeiieeecieeeecreeeecereeesveeeesreeeeseneeenenns
Prepared statement ..........coccooiiiiiiieiiiei s

WITNESSES

Hon. Herb Kohl, U.S. Senator from Wisconsin
Prepared statement ............ccoeceeiiiiiiennnnnn.
Hon. John D. Porcari, Deputy Secretary of Transportation, U.S. Department
Of TransSPOrtatiON  ......cccccciiiiiiiiieiiie ettt ettt ettt e e et eeabe e e
Prepared statement .........ccccooviieiiiiiiiiiiiieeee e
Hon. Daniel R. Elliott III, Chairman, Surface Transportation Board ..
Prepared Statement ..........coccooiiiiiiiiiiiiii e

APPENDIX

Report, dated September 15, 2010, to Chairman Rockefeller from the Office
of Oversight and Investigations Majority Staff entitled, “The Current Fi-
nancial State of the Class I Freight Rail Industry” ........cccocceeevviieciieeccieecnnns

Anne Canby, President, Surface Transportation Policy Partnership (STPP);
and Founding Member, OneRail Coalition, prepared statement .....................

Letter, dated September 27, 2004, to Hon. F. James Sensenbrenner, Jr.,
from William E. Moschella, Assistant Attorney General, Office of Legisla-
tive Affairs, Department of JUSEICE ....cccceociiiviiiiiieiiiiiieccieeeece e

Response to written question submitted to Hon. John D. Porcari by:

Hon. Bill NEISON ..ooouiiiiiiiiiiiieiie ettt ettt e
Hon. Byron L. DOrgan ......c.cccociiiiiiiiiiiinieiiteiecteeteeee et
Hon. Mark Warner ...ttt
Hon. Kay Bailey Hutchison .........cccocieiiiiiiiiiiiiiieeeeeeee e
Hon. John Thune .....occooiiiiiiiiiiii e
Response to written question submitted to Hon. Daniel R. Elliott III by:
Hon. Mark Warner ........cccocoooiiiiiiiniieieeie ettt
Hon. Byron L. Dorgan .......
Hon. Kay Bailey Hutchison
Hon. John Thune ...............
Hon. Olympia J. SNOWE ..ccceeevviiiiiiiiiieieeetee et eereesste e svee s seveeeeneneas

(I1D)







THE FEDERAL ROLE IN
NATIONAL RAIL POLICY

WEDNESDAY, SEPTEMBER 15, 2010

U.S. SENATE,
COMMITTEE ON COMMERCE, SCIENCE, AND TRANSPORTATION,
Washington, DC.

The Committee met, pursuant to notice, at 2:10 p.m. in room
SR—253, Russell Senate Office Building, Hon. John D. Rockefeller
IV, Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. JOHN D. ROCKEFELLER 1V,
U.S. SENATOR FROM WEST VIRGINIA

The CHAIRMAN. The hearing will come to order.

Today’s hearing is about progress. It’'s about what’s required to
modernize our transportation system so our businesses and work-
ers can stay competitive in the 21st century. It’s about leveling the
playing field. It’s about how and when we do that. Do we have the
guts to do it?

America is stronger in the global marketplace, and that means
jobs and economic security are more important than ever. One of
the keys to this program, obviously, are railroads, our national rail
system. We all understand that our highways and our skies are
continuing to get more crowded. That means that rail is going to
have to become a higher priority. And I am pleased that the
Obama Administration is hard at work on this important issue,
and I appreciate the fact that they are aggressively implementing
important infrastructure programs created by Congress.

I look forward today to hearing from Deputy Secretary Porcari,
with whom I've met and who is a superb human being and policy-
maker, about the status and the development of the Department of
Transportation’s national rail plan. A comprehensive long-term
plan for our rail system is long overdue. I commend the Depart-
ment and the Federal Railroad Administration for its good work on
this issue. But, some things are going to have to change before this
happens, and they’re going to have to change, big-time. I'm looking
forward to hearing from Chairman Elliott, of the Surface Transpor-
tation Board. He has been already, in his job, now for more than
a year, and I think he has a lot to tell us.

While today’s hearing is about progress, in many ways it’s more
about lack of progress over the last several decades. It’'s about the
natural tendency of large corporations to fight to maintain the sta-
tus quo with which they’ve lived so comfortably. And since they’ve
had such input, if not ownership, up until recently, of the ICC and
the STB and their respective chairmen, I can understand why they
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don’t want to change. But, what’s at stake here is, are we talking,
in public policy from the Congress of this country, about what’s
simply good for them, and sort of forgetting about consumers and
shippers and people and nonfreight railroads, or are we just talking
about what’s good and profitable for them?

So, we're not going to get to the future on the path that we’re
on now. And, as I say, I've been working on this for 26 years, so
there’s a good deal of frustration in me. I met with the railroads
very early, and they said, yes, they were going to go 50-50 with
the shippers, and we had a nice little meeting in a railroad car,
and it was all very pleasant and happy. And what’s happened is
that I had to cause a pause, because the railroads weren’t showing
up to discuss anything. I asked them to list their priorities. They
didn’t do that; they declined to do that—the shippers did. The point
was that each had to sort of go halfway to go at all; they each had
to get and give some adjustments, so that you can get to a halfway
point. And this, of course, is the rail freight industry that I'm talk-
ing about. Passengers are a different thing. They make their money
off of freight, so they put their concentration on freight; passengers
and shippers and consumers and the rest of the public comes down
the line.

Thirty years ago, the freight railroads were really struggling.
Congress did a courageous thing, and they amended the law to give
the railroads an opportunity to do business differently. Railroads
needed that, badly. That was called the Staggers Act. I'm not sure
I agree with how the law was written back in 1980. I'm sure that
I'm agreed at how it has been eroded through what I would call—
and my language will be strong today—through the kind of owner-
ship of the original ICC and then the STB, up until recently, by
the railroads. And so, everything is done differently today, not ac-
cording to the intent of the Staggers Act.

So, things have worked very well from the railroad’s point of
view. Today, I'm interested in releasing a staff report—which, if
you don’t have, it’s because you haven’t grabbed it—that documents
just how well the big Class I freight railroads are doing, these
days. To me, it’s a shocking report and a revealing report. I had
stronger language, but I was advised not to use that, by a loyal and
faithful staff and, I'm sure, my Vice Chairman.

What this important report tells us is that the railroads are
earning 12 to 13 percent profits, which puts them at the top—in
fact, the top five—of the Fortune 500. They’re just getting more
and more profitable as the years go by. Because they’re getting
more profitable—and particularly rail freight—they’re raising their
prices on an average of 5 percent a year. That’s a real route to
making a lot of money. Now, whether that’s good for everybody
else, that’s a different matter.

But, the railroads say things are different. And what they say de-
pends on who theyre saying it to, what is their audience. It’s dis-
ingenuous. When they’re talking to the Surface Transportation
Board—now a different one, Mr. Elliott’s agency—they act like it’s
still 1980. They say they’re barely making enough money to keep
the lights on. When they’re on their quarterly calls with Wall
Street investors, it’s a very different story. Those companies tout
their high profit margins—and they can do so very accurately—and
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their power to dictate prices to their customers, which is very ap-
pealing to Wall Street, because that points at more profits. And, at
the same time, they’re telling Congress that they don’t have
enough money to invest in needed capital projects. And, at the
same time, they’re using billions of dollars of their profits to re-
ward their shareholders with dividends and a lovely little item
called “stock buybacks.”

This is all happening at a time when shippers all over our coun-
try—shippers—folks who need the railroads, have to ship things.
You had a big brouhaha in Houston; I have them all the time in
West Virginia; you have them in Massachusetts, you have them in
North Dakota—when shippers all over our country are paying more
than their fair share to transport their goods to their customers,
paying more because they have no other alternative, there is no
competition. That’s what the Staggers Act was about. Where there
is no competition, people don’t have the freedoms that they do on
the 80 percent of the traffic rail structure where there is competi-
tion.

So, in conclusion, as I've said many times before, we need a rail
system that works, not just for the freight railroads, but for all
shippers, all passengers, and all consumers. We do not have that
now, and we’re not being dealt with honorably.

Unfortunately, it is felt like the railroads—some, granted, more
than others, but all—have attempted to delay this process. In fact,
I think it’s reasonably obvious to me, as a reasonably seasoned pol-
itician and at least somebody who’s been here for quite a long time,
and in government, that they want to stretch this whole process
out through the elections, hoping that they will gain advantage. In
any event, they’re doing nothing to cooperate in what has been a
2-year-long process, since I've been chairman, opening with this
wonderful meeting on the railroad car, “Yes, we'll do our part, we’ll
be helpful. We understand change needs to come. We need to get
this behind us and move on to a national rail plan.” And I’'m think-
ing, you know, all of this should be moving on to a national rail
plan or should we be moving on to a national barge and truck
plan? I'm open. I'm open. Whoever serves the customers the best.

So, I'm proud that, for the first time in 30 years, this committee
reported out a bill, in a bipartisan manner, that would update our
rail regulations to reflect the economic realities of 2010. This legis-
lation may not be on the cover of all the newspapers in the country
every day, but it benefits communities, large and small, and ship-
pers, large and small, and people, large and small, all over the
United States of America. And that should not be underestimated.

Along with my cosponsors, the wonderful—quite wonderful Sen-
ator Hutchison, Senator Lautenberg, who’s on his way here, Sen-
ator Thune, Senator Dorgan—Senator Kerry? Put you on right
now. Want to be a cosponsor?

[Laughter.]

Senator KERRY. We have to talk.

The CHAIRMAN. We have to talk, OK.

[Laughter.]

The CHAIRMAN. Kerry demurs. In other words, we're finally en-
gaged in the dialogue to address these concerns before bringing the
bill to the floor of the Senate. So, I end by saying this: I want ev-
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erybody in this room to know that, whether we do this, this year
or next, railroad reform is going to happen. I'm going to be here;
I'm going to be Chairman for a long time. Either Congress will do
it or we will do it through regulation. I'm agnostic. I'd prefer to do
it through legislation.

And I also want to make it very clear that today’s hearing is the
first in a series of hearings on this subject. We will be coming back
to this with some frequency, both in hearings of our sort as well
as reports from the Department of Transportation, which I have
not yet asked them for, but will, during the course of this hearing.

So, we're going to examine these issues, and I look forward to
hearing from our witnesses today.

[The prepared statement of Senator Rockefeller follows:]

PREPARED STATEMENT OF HON. JOHN D. ROCKEFELLER IV,
U.S. SENATOR FROM WEST VIRGINIA

Today’s hearing is about progress. It’s about what’s required to modernize our
transportation system so our businesses and our workers can stay competitive in the
21st century. It’s about leveling the playing field. And it’s about how when we do
that, America is stronger in the global marketplace and that means jobs and eco-
nomic security.

One of the keys to this progress is our national rail system. We all understand
that our highways and skies are continuing to get more crowded. That means rail
is going to have to become a higher priority. I am pleased that the Obama Adminis-
tration is hard at work on this important issue, and I appreciate the Administra-
tion’s efforts to aggressively implement the important infrastructure programs cre-
ated by Congress.

I'm looking forward to hearing today from Deputy Secretary Porcari about the sta-
tus of the development of the Department of Transportation’s new “National Rail
Plan.” A comprehensive, long-term plan for our rail system is long overdue. I com-
mend the Department and the Federal Railroad Administration for its good work
on this issue. I'm also looking forward to hearing from Chairman Elliott of the Sur-
face Transportation Board. He has been in his job for a little more than a year now
and is ready to tell us about his future plans.

While today’s hearing is about progress, it’s also about the lack of progress we
have seen over the last few decades. It’s about the natural tendency of big corpora-
tions to fight to maintain a status quo that works well for them, but that will not
get us where we need to go for the future. Of course I'm talking about the freight
rail industry.

Thirty years ago, the freight railroads were really struggling. Congress responded
by amending the law to give the railroads an opportunity to do business differently.
I'm not sure I agree with how the law was written back in 1980, but I think it’s
pretty clear that the reforms worked from the railroads’ point of view.

Today, I am releasing a staff report that documents just how well the big Class
I freight railroads are doing these days.

What this important report tells us is that the railroads are earning 12 and 13
percent profit margins, which puts them at the top of the Fortune 500. And they’re
just getting more profitable because they’re raising their shipping prices by an aver-
age of 5 percent a year. But the railroads say different things depending on their
audience.

When they’re talking to the Surface Transportation Board, Mr. Elliott’s agency,
they act like it’s still 1980. They say they’re barely making enough money to keep
the lights on. But when they’re on their quarterly calls with Wall Street investors,
it’s a very different story. These companies tout their high profit margins and their
power to dictate prices to their customers. And at the same time they’re telling Con-
gress that they don’t have enough money to invest in needed capital projects, they're
using billions of dollars of their profits to reward their shareholders with dividends
and stock buybacks. This is all happening at a time when shippers all over our
country are paying more than their fair share to transport their goods to their cus-
tomers—paying more because they have no other alternative.

As I have said many times before, we need a rail system that works not just for
the freight railroads, but for all—shippers, passengers, and consumers. Unfortu-
nately, it has felt at times like the railroads—some much more than others—have
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attempted to delay this process, hoping that these reforms will die if they can only
stretch the process out through the elections. I am proud that for the first time in
30 years, this Committee reported out a bill—in a bipartisan way—that would up-
date our rail regulations to reflect the economic realities of 2010. This legislation
may not be on the cover of all the newspapers in the country each and every day
but its benefits for communities small and large throughout America cannot—and
should not—be underestimated.

Along with my cosponsors, Senators Hutchison, Lautenberg, Thune, and Dorgan,
we have engaged the stakeholders in a dialogue to address their concerns before
bringing the bill to the Senate floor. I want everybody in this room to know that
whether we do it this year or next year, railroad reform is going to happen. Either
Congress will do it, or it will need to be done through regulation.

Today’s hearing is the first in a series to examine these issues and I look forward
to hearing from our witnesses today.

Senator Hutchison?

STATEMENT OF HON. KAY BAILEY HUTCHISON,
U.S. SENATOR FROM TEXAS

Senator HUTCHISON. Is that all you have to say on that?

The CHAIRMAN. Yes. No, it isn’t, actually——

[Laughter.]

The CHAIRMAN.—but it’s all I really had to say.

Senator HUTCHISON. Well, Mr. Chairman, I am glad that you are
having this hearing and that we are talking about it. And I have
tried, since I came to the Senate and was actually chairman of the
Surface Transportation Subcommittee, to strike a balance between
the need for a strong rail industry, and a profitable one, with the
need to help captive shippers, as well, because I think that the cap-
tive shippers have paid a very high price, with the lack of competi-
tion on those lines that only allow for one way out of a captive
shipper site. And I've looked at it, and I've seen the destruction to
shippers. And I tried to fashion a compromise in the STB reform
bill, years ago, and it’s just been very difficult to make this happen,
to get the parties to the table with a real goal of addressing this
issue in a responsible way that keeps a healthy rail system, as well
as a healthy alternative for captive shippers.

So, having said that, I hope that we can keep working on it. I
really do. And I'm glad that you are highlighting it once again to
try to solve this issue. I think it’s the most important issue that
is unresolved that I have seen in this arena since I came to the
Senate.

I also just want to mention, that we passed, with my support and
yours, the Rail Safety Improvement Act of 2008, and in it we man-
dated that, by the year 2015, December 31, that Positive Train
Control be put in place for the lines that are going to be carrying
toxic materials. We pretty unanimously, or fairly unanimously,
passed that legislation. However, today the FRA has interpreted
this in a way that they are going to require railroads to base their
Positive Train Control on lines that were moving TIH as of 2008,
7 years before the mandate takes effect. And I think that is not
what Congress intended, and I am going to urge that the FRA look
at that again, because products and routes are going to change over
a 7-year period. By the FRA’s own estimates, the present-value cost
to install and operate PTC over a 20-year period will be between
9.5- and 13 billion dollars, a cost that will be borne by the railroads
and the shippers. So, if the FRA view is to stand, Class I railroads
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would have to install Positive Train Control on one-third more
miles of track than they would be using in 2015, and that’s not
what Congress intended. I hope that we can get the FRA to step
back from that and make it relevant and current, by 2015 stand-
ards, not by 2008 standards.

I will end by saying, I think the Department is making a good
start on the national rail plan. I think we need to have a national
rail plan that includes passenger rail—a strong system of pas-
senger rail, high-speed rail—that can compete with the other
modes of transportation in an effective way. And I hope that the
national rail plan, as it is developed, will include passenger move-
ment for a transportation system in our country that can also take
much of the burden off highways and even the aviation community,
where we have congestion.

So, I'm glad that we’re still working on these issues, and I hope
that we can find a balance, especially on the captive shipper issue.
And I do hope that we can continue to push for a national rail plan
that also includes passenger rail, which I know Senator Lautenberg
is a strong proponent of, as I have been, as well.

Thank you.

[The prepared statement of Senator Hutchison follows:]

PREPARED STATEMENT OF HON. KAY BAILEY HUTCHISON, U.S. SENATOR FROM TEXAS

Thank you, Mr. Chairman, and thank you for holding today’s hearing. This com-
mittee has been extremely active in addressing rail policy issues, most recently se-
curing enactment of legislation to reauthorize Amtrak; laying the groundwork for
the development of high-speed rail service; and addressing rail safety. And of course,
last December, the Committee unanimously reported S. 2889, legislation to reau-
thorize the Surface Transportation Board (STB) and reform policies that govern the
economic regulation of the freight railroads. Today’s hearing will be a good oppor-
tunity to take stock of what has been achieved and what still needs to be accom-
plished, particularly in light of the Department of Transportation’s (DOT) progress
report on the National Rail Plan.

As you know, Mr. Chairman, I am a strong supporter of a national network for
intercity passenger rail service, and believe high-speed rail service can be competi-
tive with highway and air travel along densely populated corridors. I also support
a healthy freight rail industry. Nearly 40 percent of all freight, as measured in ton-
miles, now moves by rail. Rail transportation reduces the number of trucks on our
highways, lowering highway maintenance costs; uses less fuel, and emits fewer
greenhouse gases.

However, I am also a strong supporter of a better balance at the STB between
the needs of the freight railroads and their customers. For the past 30 years, the
railroads have enjoyed virtually unlimited ratemaking freedom, and captive ship-
pers have literally paid the price. Mr. Chairman, we have worked together very
closely on the STB bill, and I know you want to see legislation passed this year as
much as I do. I hope we can use today’s hearing to get Mr. Elliott’s views about
the bill and where the STB is headed, and then move to quickly resolve the remain-
ing open issues in the Committee bill.

I realize it may be difficult to reach a consensus on compensation for bottleneck
rates, but we need to keep trying. That has remained the most difficult issue to ad-
dress throughout this legislative process, and it is not surprising given the impor-
tance of adequate revenues to the industry and, in turn, to infrastructure invest-
ment in the network. I believe a lot of progress has been made and that we can
still succeed, even though time is getting short. We have come too far to not keep
working to achieve a consensus.

Since today’s hearing will include a discussion of the investment needs for a na-
tional rail system, I want to take this opportunity to mention my concerns about
the Federal Railroad Administration’s (FRA) interpretation of the Positive Train
Control (PTC) mandate approved, with my support, as part of the 2008 Rail Safety
Improvement Act. PTC is not due on lines carrying passengers and toxic-by-inhala-
tion materials until December 31, 2015, yet FRA is requiring the railroads to base
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their PTC plans on lines where TIH moved in 2008, seven years before the mandate
takes effect. 1 believe this is an incorrect and unfair interpretation of the statute.

By FRA’s own estimate, the present value cost to install and operate PTC over
a 20-year period will be between $9.5 and $13.2 billion—a cost that will be borne
by the railroads and, I expect, their shippers. The costs of installing PTC exceed the
benefits by a factor of about 20 to 1. FRA’s view, if allowed to stand, would require
Class I railroads to install PTC on approximately one-third more miles of track than
would be required using the “2015 map” for the movement of TIH. I look forward
to hearing from Deputy Secretary Porcari about how DOT plans to address concerns
raised by many regarding the 2008 base year.

Finally, it appears DOT has made a good start on a National Rail Plan. However,
as DOT acknowledges, there is much additional work that remains to be done to
have a detailed plan and roadmap, as well as a good estimate of the cost of a fully
developed freight and passenger rail system, including high-speed rail routes. I look
forward to hearing more about the Plan and recommendations for any actions need-
ed by Congress.

Thank you again, Mr. Chairman. I look forward to a spirited discussion this after-
noon about the STB bill and the other rail policy issues before us.

The CHAIRMAN. Thank you, Senator Hutchison.

I call on Senator Lautenberg, who is Chairman of the Sub-
committee, and then Senator Thune. And, in fact, there are rel-
atively few of us here, and so, I really would feel comfortable if ev-
erybody had something to say, unless you’re shy.

STATEMENT OF HON. FRANK R. LAUTENBERG,
U.S. SENATOR FROM NEW JERSEY

Senator LAUTENBERG. Thank you very much, Mr. Chairman.

We're talking about a fairly sensitive subject here, because part
of what we’re looking at is, what’s the place of rail, generally, in
our society? It’s way behind. I mean, that we know. Whether it’s
passenger or freight. We haven’t made the investments that are es-
sential. And I think it has been very harmful to the United States.
And I don’t want to prolong the agony, but I, for one, believe that
we have to make sure that there is more investment in passenger
rail, in freight rail, and keep developing the kind of service that
we, in the United States, should be able to have.

I look at the Northeast Corridor. The trains that we have would
not only have to run 243 more flights within the Nation’s most
densely congested airspace every single day, but also add 30,000
more cars daily to, principally, Highway 95. It’s an example, only,
of how our Nation’s rail network reduces congestion across the
country.

Freight rail helps relieve congestion. A single freight train takes
280 trucks off the road. Single train. Less congestion means less
time waiting in traffic and a better overall, in my view, quality, re-
liability, and functioning of life.

But, rail doesn’t just ease congestion, it reduces our dependence
on oil, and protects our environment. Trains are 17 percent more
energy efficient than airplanes, and over 20 percent more efficient
than cars. A freight train can move a ton of goods 480 miles on a
gallon of fuel. And that’s why it’s essential for our country to invest
more in rail and make it part of a complete national transportation
system.

Two years ago, we took a major step forward, and I used pas-
senger rail as a companion with my law to reauthorize Amtrak.
That law provides $13 billion over 5 years to repair Amtrak’s infra-
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structure and grow its service into towns and cities that are all
ready for passenger rail.

We note with interest that recently in the State of Wisconsin,
$800 million was issued as a grant to pursue high-speed rail inter-
ests between Madison and, I believe, Milwaukee, but there’s a huge
contest within the State, almost looking like they’d like to reject
taking that money, that $800 million. So, the lack of interest in rail
in that place, I find shocking, but that’s what happens.

We have to keep goods moving swiftly throughout the country,
and that’s why I recently introduced the Freight Act, with Senators
Cantwell and Murray, to improve our Nation’s freight transpor-
tation system and provide investments across the country.

There is something else, Mr. Chairman and fellow members of
the Committee. I am now honored to chair the Subcommittee on
Homeland Security, in Appropriations. It’s massive. We have
225,000 employees just in that Department—and we’re helped by
other Departments; the CIA and military, and police, you name
it—and a budget—or an appropriation of about $43 billion. So,
we're talking about security. And security is so dependent on rail
that we dare not turn our backs. When the hurricane struck—
Katrina—rail cars were down there to take people away. Whether
they availed themselves of it or not, they were there. On 9/11, in
my neighborhood, the only transportation available was rail. And
we’re lucky to have it. It brought people up from Washington to ex-
amine the damage that took place—was the only way to get here.
There were no airplanes flying. The highways were jammed. But,
rail was available.

Fortunately, we have strong partners in the interest in rail—the
White House, President Obama, Vice President Biden—and they
know that, to keep our Nation competitive and keep our economy
back on track, we can’t rely solely on cars, trucks, and planes to
get people and goods from place to place; we need a balanced trans-
portation system, and passenger and freight rail are part of that
balanced equation.

Just 2 weeks ago, President Obama called for more investment
in rail, and put it, and I quote, “on an equal footing in our surface
transportation program.” Now, I look forward to hearing more de-
tails about this proposal, and working with the President and this
committee to carry out these goals.

The Chairman was good enough to mention that I am the Chair-
man of the Subcommittee here on this subject. But, the report, Mr.
Chairman, in all fairness and all respect, arrived in my office 2
hours ago. And we have this committee—which is pretty impor-
tant—and, frankly, we have not had a chance, with other things
that we have to tend to, to be able to give it a thorough review.
And I would have appreciated more time.

One thing, the last thing I'll mention, and that is that the rail
industry—the freight rail industry ought not to be presented as
pariahs. The rail industry, since 1980, has invested its own funds,
almost $450 billion in expansion and improvement in rail service.
And that’s a positive thing. So, we have to look at this in a bal-
anced way. We want to treat the shippers right, but we also want
to treat the rail service companies that carry so much—the largest
carrier of coal out of West Virginia. And so, we can’t ignore the
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need to make further investments in freight rail service, and make
sure that they are in our view as we look at the Nation’s transpor-
tation needs.

Thank you.

The CHAIRMAN. Thank you, Senator Lautenberg.

Senator Thune.

STATEMENT OF HON. JOHN THUNE,
U.S. SENATOR FROM SOUTH DAKOTA

Senator THUNE. Thank you, Mr. Chairman.

I want to also thank you for holding this important hearing. And
I want to thank our witnesses for being here today. I look forward
to hearing from our witnesses about their views on rail policy, par-
ticularly as it applies to rural States. Many of the Administration’s
policies, including high-speed passenger rail, will benefit metropoli-
tan areas, but do little, if anything, to assist rural communities.
And for South Dakota, which does not have Amtrak service and is
not a good candidate for high-speed rail, freight rail policy is the
dominant concern. And so, I look forward to hearing from the STB
Chairman about the Committee’s STB reauthorization bill, which
I am cosponsoring.

I agree, Mr. Chairman, that the railroad’s financial health has
improved significantly since Staggers. And as we consider rail pol-
icy today, I think it’s instructive to remember the state of the rail
industry before the Act was passed.

And I would say, just by way of sort of historical comment, that
the railroad tradition in my family goes back a long ways. My
grandfather and great uncle came here from Norway, back in 1906,
and worked on building the railroads across South Dakota. My
grandfather on my mother’s side worked for the railroad, and was
killed in a railroad accident. And so, when I became the State rail
director, back in the early 1990s, it was a time when the industry
had changed a lot in our State, and it was in the aftermath of a
lot of bankruptcies. And if you go back to 1970, Congress was
forced to step in to create Amtrak to ensure the continuation of
passenger rail service, which, at that point, had become unprofit-
able; you go back to 1973, Congress was forced to create and fund
Conrail out of the ashes of the Penn Central and other bankrupt
eastern railroads. Shortly after that, in South Dakota, the bank-
ruptcy of the Milwaukee Road—in 1980—put over half of the oper-
ating rail mileage in the State of South Dakota at risk. And to pre-
serve that vital rail service, the State was forced to purchase essen-
tial rail lines. Even today, the State continues to own about 17 per-
cent of the State’s active rail mileage.

So, I think we all need to take pride in the fact that the United
States is home to the world’s premier freight railroad system. The
industry transports a significant share of merchandise, automotive,
intermodal, and bulk products nationwide. And in South Dakota, of
course, it’s critical to the efficient movement of grain.

Although the industry is very capital-intensive, it has been able,
in large measure due to the Staggers Rail Act, which passed back
in 1980, to fund capital improvements for freight operations with-
out government subsidies.



10

I've cosponsored Senate bill 2889, the STB reauthorization bill,
and I agree with the Chairman and the Ranking Member and the
Chairman of the Surface Transportation Subcommittee, that modi-
fications to STB policies are needed to strike a better balance be-
tween the railroads and their shippers. And I hope that we can still
pass a consensus bill this year.

But I also think we must be cautious in our approach, as we
have been so far, and ensure, Mr. Chairman, that reform does not
cause unintended economic harm to our freight railroad system.

Finally, I want to express my concern about the Administration’s
latest proposal to spend another $50 billion on road, rail, and other
infrastructure projects to stimulate the economy, when less than
half of the infrastructure funding provided in the last stimulus Act
has been spent. In my view, there isn’t justification for calling for
additional spending that will further worsen the deficit in the
name of stimulus.

Mr. Chairman, I thank you again for holding this hearing, and
look forward to hearing from our witnesses.

[The prepared statement of Senator Thune follows:]

PREPARED STATEMENT BY HON. JOHN THUNE, U.S. SENATOR FROM SOUTH DAKOTA

Thank you, Mr. Chairman, and thank you for holding this important hearing. I
also want to thank our witnesses for being here today.

I look forward to hearing from our witnesses about their views on rail policy, par-
ticularly as it applies to rural states. Many of the Administration’s policies, includ-
ing high-speed passenger rail, will benefit metropolitan areas, but do little, if any-
thing, to assist rural communities. For South Dakota, which does not have Amtrak
service and is not a good candidate for high-speed rail, freight rail policy is the dom-
inant concern.

I also look forward to hearing the STB Chairman’s remarks about the Commit-
tee’s STB reauthorization bill which I am co-sponsoring.

I agree, Mr. Chairman, that the railroads’ financial health has improved signifi-
cantly under the Staggers Act. And thank goodness. As we consider rail policy
today, I think it is instructive to remember the state of the rail industry before the
Act was passed. I remember this period vividly because I served as South Dakota’s
rail director in the early 1990s in the aftermath of earlier bankruptcies.

e In 1970, Congress was forced to step in to create Amtrak to ensure the continu-
ation of passenger rail service, which had become unprofitable.

e In 1973, Congress was forced to create and fund Conrail out of the ashes of the
Penn Central and other bankrupt eastern railroads.

e In South Dakota, the bankruptcy of the Milwaukee Road in 1980 put over half
of the operating rail mileage in the state at risk. To preserve vital service, the
State was forced to purchase essential rail lines. Even today, the state con-
tinues to own about 17 percent of the state’s active rail mileage.

I think we should all take pride in the fact that the United States is home to the
world’s premier freight railroad system. The industry transports a significant share
of merchandise, automotive, intermodal and bulk products nationwide, and in South
Dakota, is critical to the efficient movement of grain. Although the industry is very
capital intensive, it has been able—in large measure due to the Staggers Rail Act
of b1930—to fund capital improvements for freight operations without government
subsidies.

I have co-sponsored S. 2889, the STB Reauthorization bill and agree with the
Chairman, the Ranking Member, and the Chairman of the Surface Transportation
Subcommittee that modifications to STB policies are needed to strike a better bal-
ance between the railroads and their shippers. And I hope we can still pass a con-
sensus bill this year. But I also think we must be cautious in our approach—as we
have been so far, Mr. Chairman, to ensure that “reform” does not cause serious—
and unintended—economic harm to the freight railroads.

Finally, I want to express my concern about the Administration’s latest proposal
to spend another $50 billion on road, rail, and other infrastructure projects to stimu-
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late the economy. When less than half of the infrastructure funding provided in the
last stimulus Act has been spent, there is no justification for calling for additional
spending that will further add to the deficit in the name of “stimulus.”

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Senator Johanns, Senator Kerry, and Senator Dorgan. And the
reason is, I want to hear what they have to say, but also, Mr.
Porcari and others who are here have just finished up marathon
sessions in the House, probably need a Coke or some water, if any-
body can provide them with that.

Mr. Elliott, are you here, too? Are you thirsty?

[Laughter.]

The CHAIRMAN. OK.

Senator Johanns.

STATEMENT OF HON. MIKE JOHANNS,
U.S. SENATOR FROM NEBRASKA

Senator JOHANNS. Mr. Chairman, thank you very, very much. I
appreciate the opportunity to say a few words, although I can’t stay
here today; I'm part of that impeachment panel.

The CHAIRMAN. Aren’t you lucky.

[Laughter.]

Senator JOHANNS. Yes. And it is taking a lot of hours. And Sen-
ator McCaskill is being very insistent upon us being there to make
sure we always have a quorum.

But, I did want to stop by and offer a few thoughts. Let me, if
I might, start and just say thank you, Mr. Chairman, for holding
this hearing. I can tell from your opening, but I also know that you
are very, very committed to rail issues.

I appreciate that this hearing looks at the whole rail industry.
But, if I might, I'd just like to focus a few comments on freight rail
for a moment.

In many respects, I would suggest that freight rail is really an
unsung hero when it comes to transportation. Quite simply, it car-
ries a lot of freight. Now, if you were to measure that in ton-miles,
if my numbers are accurate, freight rail carries about 39 percent
of the domestic freight. But, I'll bring it even a little bit closer to
home. Rail is absolutely critical, central to the shipment of bulk
commodities in a State like Nebraska. That could be everything
from coal coming out of Wyoming across the tracks that lay across
Nebraska, to ethanol, to bulk agricultural commodities, like corn
and soybeans. Ask anyone who has stopped at a railroad crossing
in Nebraska for a long time, and they’ll tell you that trains are
very long and they carry a very heavy load.

Our shippers in the State absolutely depend on rail. Without it,
we don’t survive. It could be corn, it could be ethanol, it could be
distillers’ grain, it could be a whole host of things in our State, but,
like I said, without a successful freight rail industry, we don’t sur-
vive.

I hesitate to draw comparisons, Mr. Chairman, but I've sat
through so many hearings on this Commerce Committee, and even
with my short time in the Senate, where we’ve had industries come
and sit before us, and I just want to cry out, “What’s your business
plan? Because it seems to me you flirt with bankruptcy, year in
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and year out, and I just can’t figure out how anybody can survive
that way.” And I won’t mention a specific company, I won’t even
mention a specific industry, but it is a source of great frustration,
when I know how dependent we are on that industry for transpor-
tation needs, also.

So, I go back to the days when, literally, freight rail was in very,
very serious trouble, and an industry that moves this fast can find
itself in that kind of situation very quickly. Therefore, aggressive
government intervention is going to be something I take a very,
very skeptical look at because of my concern for our shippers, our
agricultural sector, so many that depend upon this.

I think our goal here in the Committee, Mr. Chairman—and I
applaud you again for this hearing—is a good, strong rail network
for our Nation. Our shippers need that. Nebraskans need that. It
is just a part of what our economy is about.

I'll end my comments here. It’s no secret that we have a major
rail presence in our State. I guess that’s obvious. In your report,
a fairly famous Nebraskan is even quoted. I've worked with this in-
dustry a long time, as a mayor and as a Governor, even as the Sec-
retary of Agriculture.

The working relationship that I've had has always been profes-
sional. And I will tell you, that doesn’t mean that we've always
agreed on issues; we haven’t. But, it has been a professional rela-
tionship. What I have appreciated about this industry is that it
provides quality jobs, quality benefits, and quality retirement;
again, at a time when our Nation is struggling with 10-percent un-
employment and trying to figure out what is the right course of ac-
tion to deal with that. I think too often we fail to celebrate the suc-
cesses of what has happened in this great country. And here’s an
industry that has kept itself financially working while providing
really quality jobs.

Mr. Chairman, thank you again for your leadership on this im-
portant issue. And thank you for giving me an opportunity to say
a few words.

The CHAIRMAN. Thank you, Senator. I hope you enjoy the rest of
your afternoon.

[Laughter.]

Senator JOHANNS. And evening.

The CHAIRMAN. OK.

1In order of appearance, Senator Kerry and then Senator Dorgan,
please.

STATEMENT OF HON. JOHN F. KERRY,
U.S. SENATOR FROM MASSACHUSETTS

Senator KERRY. Thank you, Mr. Chairman.

First of all, let me thank you for giving each of us an opportunity
to speak. And I particularly want to thank the witnesses and our
colleague, Senator Kohl, for being so patient with us here.

And, Mr. Chairman, I want the record to show that I did support
you in committee on your captive shipper initiative. And obviously
that’s critical to you and to the folks in your State, and we all un-
derstand that.

In fact, freight, overall, I might add, you know, is critical to the
Nation in every regard. Senator Lautenberg just talked about the
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fuel savings, and the shipping-per-mile cost, which is really quite
extraordinary.

One of the biggest problems we have is, we haven’t invested suf-
ficiently in the infrastructure of rail overall, so we force passenger
rail into competition with the freight. And I think freight would
love nothing more than to have dedicated lines for one and the
other, and we’d all be better off. And that’s where we ought to be
heading, here, ultimately, although there’ll always be shared usage
in certain areas.

We've just had a long negotiation, over the last few years, with
CSX, up in Massachusetts; and I'm proud to say we got to the table
and finally have bought out some line and have been able to in-
crease ridership and increase passenger lines. But, it always comes
at an expense, in terms of your economy, because of the importance
of those goods moving by rail.

And so, we've got to think about this holistically, which we really
haven’t done, Mr. Chairman. So, I'm very grateful to you for this
hearing today. I can’t stay, either, because we have a briefing on
START, and we have a vote tomorrow on the START agreement,
in our committee, and I need to go be there for that.

But, I want to say a few words about this:

This discussion of rail comes at a critical time for our economy.
And I happen to believe, and have believed for a long period of
time, that high-speed rail, particularly, but passenger rail, as a
whole, and the improvement of our rail structure, including freight,
is absolutely critical to our ability to transform the American econ-
omy and move in the direction that we need to.

Now, the truth is that the history of rail is, in large part, the his-
tory of our country. And I believe the development of high-speed
rail in the years ahead is going to be just as important as the de-
velopment of rail was in the 1800s and the early 1900s and the in-
dustrialization of the country. It will have so many pluses—I mean,
cleaner air, ease traffic congestion—and we waste billions of com-
petitive dollars every day just sitting in traffic, going nowhere. We
sit. Now, modern communications has improved that. You can’t
text message now in a lot of places, which is appropriate, but you
can still Bluetooth and talk and conduct business. But, the produc-
tivity losses are stunning, in terms of that, not to mention fuel just
evaporates and contributes to the dependency on foreign oil, which
reduces America’s foreign policy choices and national security, in
the long run. We could save families money, we could lessen our
dependence on that foreign oil, we'd create a lot of jobs in the
United States; some of the best returns on investment of the public
dollar come from those kinds of projects.

So, that’s why I've previously introduced a bill called, the “High
Speed Rail for America Act,” and it authorizes $8 billion, over a 6-
year period, for tax-exempt bonds to finance high-speed rail
projects. And it also calls for an Office of High-Speed Passenger
Rail to oversee the development of this and provide a consistent
source of funding.

I'm also working with Senator Dodd and Congresswoman
DeLauro and others—and I hope that the Senator from Texas, Kay
Bailey Hutchison, will be a partner in this as we go forward—and
that is a national infrastructure bank legislation to leverage pri-
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vate capital in merit-based commercially viable projects of national
significance that span both traditional and technological infrastruc-
ture; that includes roads, airports, bridges, high-speed rail, Smart
Grid, and broadband. It is not a replacement for the highway bill;
we don’t want it to be, it shouldn’t be. It’s not a replacement for
the airport appropriations process. It is in addition to them, be-
cause we have a $2.2-trillion infrastructure deficit in this country.

Now, the 2008 National Surface Transportation Policy Review
Study Commission report says that, in the next 50 years, the popu-
lation of the United States is going to grow by 120 million people.
That is going to hugely intensify the demand for transportation
services by private individuals and businesses. Most of that growth
is going to occur in the metropolitan areas, and most of the popu-
lation of the United States lives within about 50 miles of a coast-
line. That includes the Great Lakes.

Estimates indicate that the U.S. needs to invest about $225 bil-
lion annually for the next 50 years to upgrade our existing trans-
portation network to a good state of repair and build more ad-
vanced facilities, just leave alone remaining competitive. Right
now, the United States is spending less than 40 percent of that
amount.

You know, we just don’t make choices that are in our common
interest, unfortunately, anymore. And evidently the politics are get-
ting even more interesting with respect to our possibility of doing
so. Congestion cripples major cities. Our infrastructure in small
towns is aging at an alarming rate. We can’t simply focus on build-
ing more roads. So, we've got to find broader solutions, one of
which is this high-speed rail concept.

Now, I'd just very quickly say, Mr. Chairman, we are woefully
behind even in that. Americans like to think of ourselves—we’ve al-
ways thought of ourselves that way—sort of the ethic of excellent
and primacy, and we like to think of ourselves as being number
one. And we've been the world’s number-one economy, and still are
today, though we are sliding rapidly, and China is growing on us,
and there is a time, we can all see, where China is going to surpass
us, unless we get our act together.

The fact is, Japan, which unveiled the world’s first high-speed
rail system in 1964, has a 1,350-mile network that shows speeds
of more than 300 miles an hour are possible.

France holds the world’s speed record for high-speed rail, 357
miles per hour, has a 1,180-mile network, and plans to add another
1,500 miles.

Spain plans to spend more than $100 billion, over the next year
in the largest high-speed rail network in all of Europe. It'll create
tens of thousands of jobs, and when it’s done, nearly everyone in
Spain will live within 30 miles of a train station.

And earlier this year, China announced a plan to expand its
high-speed rail system to a network of over 16,000 miles within 10
years from now. And in this year alone, China has poured more
than $50 billion into this system. And let me just tell you, anybody
who believes China isn’t moving toward, you know, clean energy,
you've just got to go see what they’re doing. I rode, a few months
ago, on a 200-mile-an-hour train, bullet train from Beijing to
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Tianjin. The old train took 8 hours and ran on diesel. The new
train takes 29 minutes, and your water barely moves in the glass.

In Shanghai, there’s a Maglev train that goes 300 miles an hour.

So, I'd just say to my colleagues and to all of our folks in this
country, the Administration is moving, I think, to try to lay this
plan down. Thanks to Senator Lautenberg’s leadership, Amtrak
was reauthorized with $1.5 billion over a 5-year period for 11 high-
speed rail corridors. But, you can just see, $1.5 billion compared to
$30 billion, just in 1 year, and $800 billion over the next few years
in another country. Last year, we were successful, a few of us, to
get $8 billion, in the Recovery Act, to begin to move toward high-
speed rail.

But, we have a long way to go very quickly, Mr. Chairman. And
I think this hearing is exceedingly important in helping us to focus
on how we’re going to get from here to there, and I thank you for
having it.

The CHAIRMAN. Thank you very much, Senator Kerry.

Senator Dorgan, I have a problem. Senator Kohl has been wait-
ing. The 9/11 ceremony begins at 3:00, and——

What is your wish, Senator Kohl?

Senator KOHL. Let him speak, please.

The CHAIRMAN. Senator Dorgan, you’ve been requested to speak.

STATEMENT OF HON. BYRON L. DORGAN,
U.S. SENATOR FROM NORTH DAKOTA

Senator DORGAN. Well, Mr. Chairman, I will try to be mercifully
brief. I understand there has been a lot said here.

Let me just make a couple of points. And as I was sitting here,
I was just musing about something I'd read, years ago, about a
man named “Head-On Joe” Connolly. Joe Connolly created a busi-
ness plan to create train wrecks. He bought used locomotives, a
century ago, when they were to be discarded by the railroads—they
were done. He’d buy them, and then he’d lay a couple of miles of
track, and then he’d advertise he was going to have a train wreck.
He’d have these two locomotives get to top speed and hit each other
head-on, and he’d sold up to 30, 40, 50, 60,000 tickets for people
to come and watch train wrecks. And then, the business plan didn’t
work quite as well as he thought, because people were being
burned by steam and hit by flying metal, and finally, his career
ended. But, he was fabulously successful. They called him “Head-
On Joe” Connolly.

And so, train wrecks, at least at one point in the lifetime of our
country, represented a business plan.

Of course, now that’s not a business plan. We're talking about,
how do you make sure you have a rail system that works, that
strengthens the rail system? And, you know, 30 years ago, when
I came to the U.S. House, I was told by one of the old bulls of the
U.S. House, “Don’t ever pick a fight with the railroads, because it’s
one you’ll never win.” And, you know, in retrospect, he was fairly
accurate about that. I've had great angst about captive shippers
and the prices they pay and not been able to succeed on that the
way we should. And I do hope that we’re able to finish the work
that was started on S. 2889.
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I know, from having a television set in the bathroom, that when
I brush my teeth and shave in the morning, I know that we use
1 gallon of fuel to move freight 457 miles. I know that because
every single morning I'm told that in a commercial.

[Laughter.]

Senator DORGAN. And I think, “Good for them.” You know, it’s
good to know that. And so, I understand the value of having a fi-
nancially successful industry. I think that’s very important.

But, I also believe that—we have a report, that’s referenced in
your committee report, saying that the railroads have experienced
a pricing renaissance. And at least the farmers in the upper north-
ern Great Plains would understand what that means.

And that brings me to the final point, that I also understand, not
just the importance of having a strong rail system in America—and
I believe that’s important for our country; our country would not
do as well as we are without a strong rail system. I also under-
stand the genius of competition. Competition’s about choice, it’s
about better prices, it’s about higher quality, and it’s about more
innovation. And the fact is, in recent decades, there has been a re-
lentless march toward less competition in the rail industry. And
frankly, I don’t think that serves our country very well.

The Surface Transportation Board is, you know, off and on, ei-
ther awake or asleep, depending on your perspective of it. I think,
for a long period of time, all of the regulatory functions that we
have established have—in order to oversee the “4R” Act and other
issues—have been in a very, very deep sleep. And that’s why I
think we need S. 2889.

So, I do hope we can find ways to continue to work, negotiate
issues that still exist, pass legislation that we know needs passing,
and continue to see a strong rail industry in this country, with
competition, that gives shippers fair prices at the same time.

Mr. Chairman, thank you very much.

The CHAIRMAN. Thank you, Senator Dorgan.

Senator Kohl, if you would please come forward and give your
testimony, and I will be here, even if nobody else is. And we wel-
come you.

STATEMENT OF HON. HERB KOHL,
U.S. SENATOR FROM WISCONSIN

Senator KOHL. Thank you very much, Chairman Rockefeller, for
holding today’s hearing on the Federal role in national rail policy
and for accommodating my request to testify before your fine com-
mittee.

We all share your goal of updating and modernizing our Nation’s
rail policy so that this vital means of transportation does truly
serve the interests of passengers, rail shippers, and consumers all
across our Nation.

I'm testifying today in my capacity as Chairman of the Judi-
ciary’s Committee’s Subcommittee on Antitrust, Competition, Pol-
icy, and Consumer Rights.

As we consider the Federal role in national rail policy, I believe
it’s crucial that antitrust law enforcement be a part of our Nation’s
rail policy. On the Antitrust Subcommittee, we've seen that, in in-
dustry after industry, vigorous application of our Nation’s antitrust
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laws is the best way to eliminate barriers to competition, to end
monopolistic behavior, to keep prices low and quality of service
high.

I raise the importance of antitrust and competition principles be-
cause our current Federal rail policy does not include enforcement
of the antitrust laws in most respects. For decades, the freight rail-
roads have been insulated from the normal rules of competition,
followed by almost all other parts of our economy, and because of
an outmoded and unwarranted antitrust exemption. Consolidation
in the railroad industry in recent years has resulted in only four
Class I railroads providing nearly 90 percent of the Nation’s freight
rail transportation, as measured by revenue; and three decades
ago, there were 42 such railroads. The railroad industry’s obsolete
antitrust exemptions mean higher prices for consumer and manu-
factured goods, for food, and for electricity.

As you know, I've introduced legislation designed to repeal this
obsolete antitrust exemption. This bipartisan legislation has 11 co-
sponsors, including members of both the Judiciary and Commerce
Committees, and it was reported out of the Judiciary Committee on
a unanimous 14-to-0 vote in March 2009.

The ill effects of railroad consolidation and immunity from the
antitrust laws are exemplified in the case of captive shippers, in-
dustries served by only one railroad. Over the past several years,
these captive shippers have faced spiking rail rates. They’re often
the victims of the monopolistic practices and price gouging by the
single railroad that serves them, prices increases which they are
forced to pass along in the price of their products, and ultimately
to consumers. And in most cases, the ordinary protections of anti-
trust law are not available to these captive shippers.

A recent study by the Consumer Federation of America found
that rail shipping rates for captive shippers are $3 billion higher
than they would be if the market were competitive. These unjusti-
fied cost increases cause consumers to suffer higher electricity bills
because of—a utility must pay for the high cost of transporting
coal, result in higher prices for goods produced by manufacturers
who rely on railroads to transport raw materials, reduce earnings
for American farmers who ship their products by rail, and also
raise food prices paid by consumers. This special exemption is
unique to the rail industry. Virtually all other regulated industries,
including telecom, energy, and air transportation, are fully subject
to antitrust law. Our railroad antitrust legislation is supported by
the Attorneys General of 20 states, a wide range of consumer orga-
nizations and leading industry trade organizations, including the
American Public Power Association, the American Chemistry Coun-
cil, the National Farmers Union, and the American Corn Growers
Association, among others. Even the Bush Justice Department rec-
ognized damages done by the railroad antitrust exemption, and I
would ask consent to introduce into the record a 2004 letter from
the Justice Department to then-House Judiciary Committee Chair-
man Sensenbrenner detailing the manner in which antitrust ex-
emption shields potentially anticompetitive conduct.

[The information referred to is contained in the appendix.]

So, that’s why I'm so pleased, Mr. Chairman, that, in May 2009,
you and I reached an agreement that a repeat of the railroad in-
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dustry’s undeserved antitrust exemption would be incorporated into
your comprehensive rail reform bill. I look forward to continuing to
work together to achieve this goal. However, all should know that
if comprehensive rail reform is not possible, then I will seek to ad-
vsﬁce repeal of the antitrust exemption by any other means pos-
sible.

All those who rely on railroads to ship their products deserve the
full application of the antitrust laws to end the anticompetitive
abuses all too prevalent in this industry today.

I thank you, Mr. Chairman, for your courtesy in allowing my tes-
timony today.

[The prepared statement of Senator Kohl follows:]

PREPARED STATEMENT OF HON. HERB KOHL, SENATOR FROM WISCONSIN

Thank you, Chairman Rockefeller, for holding today’s hearing on the Federal role
in national rail policy and for accommodating my request to testify before your Com-
mittee. We all share your goal of updating and modernizing our Nation’s rail policy
so that this vital means of transportation truly serves the interests of passengers,
rail shippers and consumers all across the Nation.

I am testifying today in my capacity as Chairman of the Judiciary Committee’s
Subcommittee on Antitrust, Competition Policy, and Consumer Rights. As we con-
sider the Federal role in national rail policy, I believe it is crucial that antitrust
law enforcement be a part of our Nation’s rail policy. On the Antitrust Sub-
committee, we have seen that in industry after industry, vigorous application of our
Nation’s antitrust laws is the best way to eliminate barriers to competition, to end
monopolistic behavior, to keep prices low and quality of service high.

I raise the importance of antitrust and competition principles because our current
Federal rail policy does not include enforcement of the antitrust laws in most re-
spects. For decades freight railroads have been insulated from the normal rules of
competition followed by almost all other parts of our economy by an outmoded and
unwarranted antitrust exemption. Consolidation in the railroad industry in recent
years has resulted in only four Class I railroads providing nearly 90 percent of the
Nation’s freight rail transportation, as measured by revenue. Three decades ago
there were 42. The railroads’ obsolete antitrust exemptions mean higher prices for
consumer and manufactured goods, for food and electricity.

As you know, I have introduced legislation designed to repeal this obsolete anti-
trust exemption. This bipartisan legislation has eleven co-sponsors, including mem-
bers of both the Judiciary and Commerce Committees, and was reported out of the
Judiciary Committee on a unanimous 14-0 vote in March 2009.

The ill-effects of railroad consolidation and immunity from the antitrust laws are
exemplified in the case of “captive shippers”—industries served by only one railroad.
Over the past several years, these captive shippers have faced spiking rail rates.
They are often the victims of monopolistic practices and price gouging by the single
railroad that serves them, price increases which they are forced to pass along into
the price of their products, and ultimately, to consumers. And in most cases, the
ordinary protections of antitrust law are unavailable to these captive shippers. A re-
cent study by Consumer Federation of America found that rail shipping rates for
captive shippers are $3 billion higher than they would be if the market was competi-
tive. These unjustified cost increases cause consumers to suffer higher electricity
bills because a utility must pay for the high cost of transporting coal, result in high-
er prices for goods produced by manufacturers who rely on railroads to transport
raw materials, reduce earnings for American farmers who ship their products by
rail and raise food prices paid by consumers.

This special exemption is unique to the rail industry—virtually all other regulated
industries, including telecom, energy, and air transportation, are fully subject to
antitrust law. Our railroad antitrust legislation is supported by the Attorneys Gen-
eral of 20 states, a wide range of consumer organizations and leading industry trade
organizations including the American Public Power Association, the American
Chemistry Council, the National Farmers Union, the American Corn Growers Asso-
ciation, among others.

That is why I am so pleased, Mr. Chairman, that in May 2009 you and I reached
an agreement that a repeal of the railroad industry’s undeserved antitrust exemp-
tion would be incorporated in your comprehensive rail reform bill. I look forward
to continuing to work together to achieve this goal. However, all should know that
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if comprehensive rail reform is not possible, I will also seek to advance repeal of
the antitrust exemption by any other means possible. All those who rely on rail-
roads to ship their products deserve the full application of the antitrust laws to end
the anti-competitive abuses all too prevalent in this industry today.

The CHAIRMAN. Thank you very much, Senator Kohl. And thanks
for your patience.

What we need to do here is going to make you all very unhappy,
but we have a 9/11 ceremony from 3:00 to 3:30 which Senators are
asked to attend. And Senator Hutchison and I are going to attend.
And so, we will be back here at 3:30. So, get that report that we’ve
put out, read it, have fun, be nice to your neighbors, and see you
shortly.

[Recess.]

The CHAIRMAN. All right. We're here again.

The Honorable John Porcari, the Deputy Secretary, U.S. Depart-
ment of Transportation, you will testify first—and the Honorable
Daniel R. Elliott III, Chairman of the Surface Transportation
Board, will testify second. And then we’ll have a nice conversation.

STATEMENT OF HON. JOHN D. PORCARI,
DEPUTY SECRETARY OF TRANSPORTATION,
U.S. DEPARTMENT OF TRANSPORTATION

Mr. PoRrcCARI. Thank you, Chairman Rockefeller and mem-
bers

The CHAIRMAN. I apologize for keeping you waiting.

Mr. PORCARI. I apologize for arriving late, but it worked out.

Mr. Chairman and members of the Committee, I appreciate the
opportunity to update you on the Department of Transportation’s
ongoing efforts to deliver a modern, efficient, world-class passenger
and freight rail system in America.

Over the last 18 months, our Department has helped to usher in
a new era for rail transportation in this country with unprece-
dented levels of investment and a renewed sense of direction. In his
Labor Day Address to the Nation, President Obama reiterated his
commitment to building our current investments in high-speed rail
and to invest in the long-overdue overhaul of Amtrak’s fleet. He
also announced an ambitious plan to lay and maintain 4,000 addi-
tional miles of rail across our country. Clearly, freight and pas-
senger rail has a central role to play as part of a robust and bal-
anced transportation network that strengthens all the forms of
transportation this country relies on.

We appreciate the support we’ve received from this committee as
we’ve worked to achieve the Administration’s vision. That includes
a strong freight rail industry that builds upon its current 40-per-
cent market share, particularly in the area of intermodal container
movements at distances of 500 miles or greater. We see access to
the private financial markets as a critical way to help fund the rail
improvements needed for this expanded role. For that reason, we
need to preserve a fiscally healthy freight rail system, but we also
need to remember that cost-effective transportation is a critical ele-
ment of our domestic economy in global competitiveness. Thus, our
public policies and strategies need to assure a balanced system
under which rail earns financial returns sufficient to keep and ex-
pand access to private capital markets, but not at the sole expense




20

of limited-option shippers. At the same time, we’re committed to
providing the large majority of Americans with access to an inte-
grated system of high-speed and intercity passenger rail service.

Portions of the system may involve use of existing rail rights-of-
way and infrastructure. A key to the success of this vision will be
a positive working relationship between the freight railroads, the
States, and this Department. To this end, the Department has
worked with States and railroads to clarify our expectations. We
will not build a world-class passenger rail system at the expense
of losing our world-class freight rail system. We want all our part-
ners to understand, we're not pursuing an either/or strategy, but
we insist on tangible performance outcomes, and consensus on
those outcomes, to assure we receive sustained improvements in
passenger rail service in return for funds invested for passenger
improvements.

Regrettably, the difficulty in achieving timely stakeholder agree-
ments between the States and freight railroads has delayed putting
Americans to work building our rail system of the future. Just as
we enthusiastically support a vision for the future of rail that in-
cludes both stronger passenger and freight systems, expanding our
investment in freight rail requires a freight rail industry that’s
committed to the needs of the 21st century passenger rail.

We are seeing some signs of progress. Notably, Burlington North-
ern Santa Fe, an industry leader, recently reached an agreement
with Washington State to improve passenger rail service between
Seattle and Portland, Oregon. We're grateful to BNSF for brokering
this agreement. We sincerely hope that the promises of cooperation
that we’ve recently received from other freight railroads will soon
result in additional stakeholder agreements. We are looking, quite
frankly, for some facts on the ground to verify that.

And, in closing, America’s future and its economy depends upon
an efficient, safe, and reliable transportation system. We believe
that rail can play an increasingly important role in meeting our
freight and passenger rail mobility needs. In fact, we’re finalizing
a progress report on our first-ever national rail plan. That’ll serve
as an effective blueprint for achieving these goals in the months
and years ahead.

Mr. Chairman, that concludes my testimony, and I'll be happy to
answer any questions.

[The prepared statement of Mr. Porcari follows:]

PREPARED STATEMENT OF HON. JOHN D. PORCARI, DEPUTY SECRETARY OF
TRANSPORTATION, U.S. DEPARTMENT OF TRANSPORTATION

Chairman Rockefeller, Ranking Member Hutchison and members of the Com-
mittee: I am honored to appear before you today on behalf of President Obama and
Secretary of Transportation Ray LaHood to discuss the rail industry as it continues
to evolve to meet this Nation’s transportation needs.

The Administration’s Transportation Strategic Goals

Throughout the history of this nation, transportation has played a key
foundational role in economic development, providing for the common defense, and
in defining a quality of life that is the envy of the world. Today the U.S. has the
best transportation system in the world. But this system must continue to evolve
if we are to remain the global leader in coming decades. As we develop policies that
impact transportation, we must look at transportation from a system perspective.
It is in this context that the Department has identified five strategic goals that will
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guide the Department in meeting the challenges of transportation in the 21st Cen-
tury. These are:

e Safety: Improve public health and safety by reducing transportation-related fa-
talities and injuries.

o State of Good Repair: Ensure the U.S. proactively maintains its critical trans-
portation infrastructure in a state of good repair to preserve transportation
safety, reliability, capacity and efficiency.

e Economic Competitiveness: Promote transportation policies and investments
that bring lasting and equitable benefits to the Nation and its citizens, includ-
ing the encouragement of expanded transportation-oriented domestic manufac-
turing much like that spurred by the growth of the railroads in the 19th Cen-
tury and the automobile industry in the 20th Century.

o Livable Communities: Foster livable communities through place-based policies
and investments that increase transportation choices and access to transpor-
tation services.

o Environmental Sustainability: Advance environmentally sustainable policies
and investments that reduce carbon and other harmful emissions from trans-
portation sources and lessen transportation’s dependence on fossil fuels.

In developing our policy, legislative and funding initiatives, we at the Department
are moving beyond traditional modal programmatic stereotypes. We are looking at
transportation policy and investment from a bottom-line perspective. We are asking
where does our policy emphasis and transportation investment yield the greatest
benefit when viewed against these goals?

A challenge in taking such an approach is that it forces us to look beyond existing
policy and programmatic structures. The traditional Federal approach to rail trans-
portation, certainly for the last several generations, has been markedly different
than the approach to other forms of transportation. While we have made significant
public investments in highway, aviation, transit and waterway infrastructure over
the past 30 years, the same cannot be said for rail.

The Administration believes that we need to take a new look at rail transpor-
tation—both freight and passenger. Indeed, freight rail has often been off our radar
screens except when there was an accident. Yet 40 percent of U.S. freight, when
measured on a ton-mile basis, moves by rail. Intercity passenger rail also plays a
significant role in meeting mobility needs in several intercity corridors; and com-
muter rail service has experienced a sustained period of growth.

Rail Aligns Well with the Department*s Strategic Goals:

Rail is safe. According to the Bureau of Transportation Statistics’ National Trans-
portation Statistics, 2010 the fatality rate related to movement of intermodal con-
tainers by rail is nine times better than moving similar containers by highway. Pas-
senger rail is also safer than travel by auto.

Rail is an efficient user of infrastructure and right-of-way thus having a positive
effect on our efforts to maintain assets in a state of good repair and to offset the
demand for investments in other forms of transportation. Some estimate that to
compensate for shutting down Amtrak’s Northeast Corridor would require the addi-
tion of seven new lanes to I-95. Given the cost of highway construction, particularly
in urban areas, rail construction is a sound investment. On the freight side, a single
intermodal train moves the equivalent of 300 truck movements. And, as I will dis-
cuss later, for the last 30 years, freight rail service has consistently attracted pri-
vate capital into building and maintaining needed infrastructure.

Rail contributes to our economic competitiveness. Rail’s efficient access to ports
facilitates the global trade for key areas of our economy such as agriculture. Rail
investment also offers a significant opportunity to develop and expand domestic
manufacturing in the atrophied rail supply industries. Rail is integral to the devel-
opment and growth of our Nation’s regional economies.

Rail transportation can be a key element of our strategies for enhancing the liv-
ability of our communities. Rail transportation played a key role in the development
of the U.S. in the 19th and first half of the 20th Century. Many communities grew
up around their rail connection. Now those urban rail corridors offer significant op-
portunities to increase public transportation and reduce dependence upon single
passenger automobile travel. But this must be done without impacting critical
freight mobility.

Approximately 57 percent of petroleum used in the U.S. is imported, and approxi-
mately 71 percent of U.S. consumption of petroleum is by the transportation sector
(of which rail’s share is 2.13 percent). Studies by the Federal Railroad Administra-
tion have concluded that transporting freight by rail, when measured on a gallons
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per ton-mile basis, is 3 to 4 times more energy efficient than moving that same
freight over a highway. Passenger rail is 21 percent more energy efficient when
measured on a BTUs per passenger mile basis. (The FRA fuel use study can be
found at http:/ /www.fra.dot.gov [ Downloads / Comparative Evaluation Rail
Truck Fuel Efficiency.pdf.) Not only does rail offer the opportunity to reduce our
dependence on petroleum products but also the greenhouse emissions that result.

The Department’s experience with the Transportation Investment Generating
Economic Recovery (TIGER) Grants offers testament to the strength of rail as part
of a truly modal neutral transportation system where decisions are based on effi-
ciency and performance. Authorized by the American Recovery and Reinvestment
Act (ARRA), the TIGER grants were the first discretionary modal neutral program
where investments decisions would be based upon objective results-based criteria
and not upon allocation of resources into specified modal stovepipes. In this competi-
tive decision-making environment, rail projects received the greatest allocation of
funds. This allocation is even more significant when one realizes that freight rail
projects do not traditionally compete for public funds.

Passenger Rail initiative and Freight Railroads

The President’s High-Speed Intercity Passenger Rail (HISPR) Program is one of
the Administration’s most high-profile transportation initiatives. Through this pro-
gram we seek to bring the benefits of high performing intercity passenger rail serv-
ice to regions across the country. Our vision is of a multi-tiered passenger rail net-
work, with services that are designed to meet the mobility demand of the regions
they serve, and that are integrated in the local public and highway systems. Thus,
at one end of the spectrum we envision services at sustained peak speeds of 150
to 220 mph, on dedicated infrastructure, serving large urban areas (what we are
calling High-speed Rail Express), particularly those experiencing highway and air-
line congestion. As part of the network, we also envision a Regional network linking
the Express service to mid-sized urban areas with convenient, frequent service at
sustained peak speeds of 90 to 125 mph. We see Emerging high-speed rail and Feed-
er rl(;utes that will connect regional urban areas to the intercity passenger rail net-
work.

We envision that Regional, Emerging and Feeder elements of the passenger rail
network will be built upon a mixture of dedicated rail infrastructure and infrastruc-
ture and/or rights-of-way shared with freight operations. It is the shared track and
rights of way that have caused some concerns within the freight rail industry, which
I wish to address here.

The Interstate Highway program is now over 50 years old—50 years in which to
develop procedures, regulations, guidance and precedent that define the relation-
ships of the various participants. By contrast, the President’s new program invest-
ing in high-speed and improved intercity passenger rail is still in its formative
stages. In the absence of such a well defined program such as exists for highways,
it is understandable that there would be some degree of concern on the part of the
private sector freight railroads, over the specifics of investments in improved pas-
senger rail on rights of way, including infrastructure they own and operate for the
financial benefit of their shareholders. We in the Department are attempting to pro-
vide clarity to the basic relationships between private freight railroads and the
States that will need to exist to make the program successful.

Our top priority is and always will be safety. Beyond that, we have identified the
key elements that must be in the agreement between the State and its key stake-
holder, the private freight railroad. These elements are:

e America’s world-class freight rail system must be preserved and improved.

e HSIPR grants are for the benefit of existing or future intercity passenger rail
service and will fund infrastructure improvements necessary to ensure a high
level of performance.

e Agreements must achieve the necessary balance to protect both the private and
public interests.

e Agreements must achieve and maintain quantifiable performance outcomes
based upon objective, mutually agreed-upon analysis/modeling including:
—operating slots/frequencies
—trip times
—reliability (to the extent it is under a party’s control).
In its most basic terms, the States and the Federal Government are seeking to

purchase, through capital investments, specific performance for passenger rail serv-
ice improved or expanded under this program. We are not looking for the freight
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railroads to participate in the new HSIPR program beyond their current obligations
under the Railroad Passenger Service Act of 1970 and the Passenger Rail Invest-
ment and Improvement Act of 2008 without compensation. On the other hand, it
is not the purpose of HSIPR funds to add freight capacity, except where the freight
railroad is a financial participant in the specific improvements.

This summer, we experienced a pause in all State negotiations of stakeholder
agreements as the freight railroads absorbed the meaning of their obligations where
public funds improved their infrastructure or other assets. I am happy to report that
in recent weeks we have seen stakeholder agreements that meet our bottom line
principles reached between the Northern New England Passenger Rail Authority
and Pan Am Railways for improvements between Portland and Brunswick, ME; be-
tween Vermont and the New England Central Railroad (NECR) subsidiary of Rail
America for improvements to the rail line between Brattleboro and St. Albans, VT,
and between Washington State and the Burlington Northern Santa Fe Railway
(BNSF) for improvements between Seattle, WA and Portland, OR.

The agreements reflect real progress. The Department understands that other
stakeholder agreements based upon the principles articulated above are in advanced
stages of discussion. Unfortunately, we understand that in other corridors, progress
has not been as promising. Some States have suggested that they be given the right
of access to freight railroad infrastructure in a manner analogous to Amtrak, for the
purpose of implementing the Administration’s new passenger rail program. The De-
partment remains hopeful that the freight railroads will see an alignment between
their interests and those of the public in the success of this new program, just as
have BNSF, NECR, and Pan Am. Thus at this time we are not proposing inclusion
of the legislation requested by the States into any bills pending before this Com-
mittee.

Rail As A Means To Meet Freight Mobility Needs

As we move from the recession to economic expansion, the freight rail movements
needed to support our economy will grow. Based upon past experience as docu-
mented by the U.S. Census Bureau’s Commodity Flow Survey, it is not unreason-
able to expect that the freight tonnage hauled in 25 years will be nearly 25 percent
greater than what is hauled today. Our present transportation system cannot han-
dle such growth without changes in how we do things. Success for our economy in
the future will take policies and investments that improve our capacity and effi-
ciency beginning today.

Rail today carries 40 percent of the total domestic freight movements. The Depart-
ment believes that increasing that percentage could be a cost-effective approach to
meeting our stated strategic goals. Increasing the percentage of certain intermodal
movements could be particularly telling on the investment needs in other forms of
transportation. To be clear, this does not imply disinvesting in highways or water-
ways. Indeed, transportation of freight will grow on all modes of transportation in
the future. It means developing policies and investments that place all the modes
on a level playing field where objective, merit-based measures define how the De-
partment’s limited resources will be used in the future to ensure that each mode
operates as efficiency as possible. This will be one of the guiding principles as the
Department considers options for reauthorization of surface transportation legisla-
tion.

One attribute of the freight railroad segment of the rail industry has been its abil-
ity over the last 30 years to attract private capital for infrastructure investment.
Not so long ago, certainly within the professional careers of several in this room,
this was not the case. Large segments of the rail industry were in bankruptcy pro-
tection or Federal ownership. We certainly do not want to go back that era. We
learned then and know now that Federal funding cannot alone sustain a healthy
freight rail industry.

Affordable Federal investment options for the future will most likely be focused
on addressing bottlenecks, much as the Alameda Corridor does in Los Angeles and
the CREATE Project is designed to do in Chicago. This will mean that freight rail-
roads will need to be profitable to attract the level of private capital investment nec-
essary to assure that the rest of their systems as a whole are built and maintained
to meet our freight mobility needs of the future. This is particularly true given a
number of new initiatives underway including implementing positive train control,
new air quality standards for locomotives, and new security initiatives.

At the same time, public policy needs to be sensitive to shippers who have limited
transport options. Freight railroads must be able to earn enough to assure we avoid
another era of the downward spiral of declining service quality, declining invest-
ment, and declining revenue. On the other hand, freight railroad profitability should
not be tied solely to revenues from shippers with limited transportation options.
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Finding the correct balance will be difficult and we need to recognize that history
would indicate that we will be very fortunate indeed if we find this balance the first
time. (The Staggers Rail Act of 1980 was the fourth piece of legislation enacted
within a decade to address the rail financial crisis.) So any policy changes need to
include provisions for quick correction if they are found to be detrimental to trans-
portation investment.

In closing, America’s economy depends upon an efficient, safe and reliable trans-
portation system. The Obama Administration believes that rail can play an increas-
ingly important role in meeting our freight and passenger mobility needs. But this
cannot be just a responsibility of the Administration and the Congress. It requires
commitments from our States and local partners. They too need to put into place
the appropriate policies, program structures and investments, both public and pri-
vate to achieve this enhanced opportunity for rail. It also requires that our the pri-
vate sector partners’ policies recognize that the larger public interest in rail trans-
portation, in particular passenger rail transportation, is foundational to achieving
that part of the larger vision that they are most interested in.

The next several months will be exciting as we address these issues. Secretary
LaHood and I look forward to working with the Committee in realizing this once
in a lifetime opportunity for American rail transportation.

I appreciate this opportunity to appear before you today and look forward to an-
swering any questions you might have.

The CHAIRMAN. Thank you.
Mr. Elliott.

STATEMENT OF HON. DANIEL R. ELLIOTT III, CHAIRMAN,
SURFACE TRANSPORTATION BOARD

Mr. ELLIOTT. Good afternoon, Chairman Rockefeller, Senator.
Thank you very much for your comments, Deputy Secretary. Thank
you for your invitation to speak today. It is an honor to appear be-
fore you today.

We are the economic regulators of the national freight rail sys-
tem, which is recognized as the world’s most efficient and cost ef-
fective. It is our job to make sure that we have the right rules in
place for the rail industry of today and tomorrow. Finding the prop-
er Federal role in national rail policy is always a continuing bal-
ancing act. My mission is to ensure that our oversight properly bal-
ances the interests of all segments of the transportation industry:
carriers, customers, suppliers, and workers.

Over the next year, I plan to tackle longstanding issues that
would better balance the agency’s mission and priorities with the
economic realities of today’s railroad industry. These issues include
looking at the competitive access rules, revisiting the need for ex-
isting broad exemptions to regulation, and looking at how much we
charge to file a case with the Board.

But, first I want to thank the Committee for the hard work it
has done toward the first reauthorization of the STB since it was
created, in 1996. By reaching across political lines, this committee
worked together to create a good bill. The bill would restore our
ability to start investigations on our own. It would give us the abil-
ity to send small disputes to a quick and inexpensive arbitration
process. It would authorize a budget that would allow us to be
more proactive. We stand ready to carry out Congress’s wishes.
But, I also appreciate that Congress has a lot of other very impor-
tant things it needs to do, and a limited time to do them. And I
do not want to sit still while important matters are in my power
to pursue, despite my agency’s limited resources.
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First, we need to revisit Board rules on railroad industry com-
petition, including those that govern competitive access. Those
rules were adopted over 25 years ago, when the financial health of
the industry was completely different than it is today.

Second, for similar reasons, I also believe it is time to revisit sev-
eral of the Board’s exemption rulings which removed the Federal
protections of reasonable service and rates from various shippers in
the 1980s. At the time, most of the shippers supported the exemp-
tions; but, many of those same shippers now say that these exemp-
tions have outlived their usefulness.

Third, I would like to review the level of filing fees and complaint
cases. Right now, a shipper has to pay a filing fee of over $20,000
to complain about a service or other unreasonable practice. That
does not seem right. I understand that agencies are supposed to
charge fees that recover their costs, but I am concerned that high
fees may discourage meritorious complaints.

Fourth, I will continue my efforts to reinvent the agency into an
engaged problem-solver instead of a board that simply responds to
a docket of filings and complaints. We've already bolstered the
Board’s Rail Customer Assistance Program, emphasized mediation,
and started a process to breathe life into our arbitration process.
We must continue to do more.

Finally, I will continue to look for more ways to make the agency
more accessible, open, and transparent. In making any changes to
the STB’s regulatory framework, I want to be both proactive and
responsible, making every effort to avoid unintended consequences.

As I said earlier, finding the proper Federal role means finding
the right balance. That is the approach this committee took in fash-
ioning the reauthorization bill, and one I will follow, going forward.

Thank you for your time, and I would be pleased to answer any
questions.

[The prepared statement of Mr. Elliott follows:]

PREPARED STATEMENT OF HON. DANIEL R. ELLIOTT III, CHAIRMAN,
SURFACE TRANSPORTATION BOARD

Good Morning, Chairman Rockefeller, Ranking Member Hutchison and members
of the Committee. My name is Daniel Elliott, and I am Chairman of the Surface
Transportation Board (STB or Board). I appreciate the opportunity to appear before
this committee today to address the Board’s regulation of the freight railroads and
how it is part of the Federal Government’s role in national rail policy.

I am also honored to be testifying alongside Deputy Secretary Porcari of the De-
partment of Transportation. The Preliminary National Rail Plan that the Deputy
Secretary will address today is an important step in developing a comprehensive ap-
proach to rail transportation in the United States. As we look out over the next sev-
eral decades, those of us engaged in transportation policy must be dedicated to en-
suring that this Nation has a world class transportation system for freight and pas-
sengers. Railroads are an important part of this vision. While the Board’s primary
role is one of impartial adjudicator of disputes, I commend the Department of Trans-
portation on the work they have undertaken to plan for the future.

This is my first appearance before the Committee since I became Chairman last
August. It has been a busy and productive year for the Board. In addition to the
day-to-day business of judging cases and issuing decisions, I have spent the year
learning about the Board, its staff, and processes. I have also spent a great deal
of energy reaching out to stakeholders to learn how the railroad industry affects
nearly every sector of the American economy. I believe that this foundation will
allow me to lead the Board in a proactive and effective way in the coming years.

During this period, this committee has been working very hard on reauthorization
legislation for the Board. I commend the Committee for the approach it has taken:
seeking bipartisan consensus among all stakeholders to reach solutions to difficult
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policy problems in economic regulation. There are many important pieces contained
in the legislation that would greatly enhance the agency’s ability to fulfill its mis-
sion. For example, the Board generally lacks the ability to launch an investigation
on its own initiative. Moreover, the agency has not been reauthorized since it was
created in 1996.

I should also note that the past year has presented extremely challenging times
for all segments of American industry. Significant changes in the economy have
often occurred quite rapidly. These macroeconomic trends inevitably affect the dy-
namics of railroad/customer relationships and the allocation of labor and resources
throughout the transportation industry. As conditions continue to improve in the
coming months, the Board will need to monitor how and to what degree it should
reexamine and tailor its regulatory policies to meet new conditions.

I will begin my testimony by providing a brief overview of the Board and its re-
sponsibilities; then lay out my vision for moving the agency forward in the coming
year; and conclude with a summary of the Board’s recent activities and accomplish-
ments.

Overview of the STB

Congress created the Surface Transportation Board in the ICC Termination Act
of 1995 (ICCTA). At its inception, the STB assumed many, but not all, functions of
its predecessor, the Interstate Commerce Commission (ICC). While the Board is ad-
ministratively-housed within the Department of Transportation, the STB is a bipar-
tisan, decisionally-independent regulatory agency. The Board is composed of three
members nominated by the President and confirmed by the Senate for five-year
terms. The Board’s Chairman is designated by the President from among the three
members.

Assisting the Board in carrying out its responsibilities is a staff of approximately
150 employees, with extensive experience in economics, law, accounting, transpor-
tation analysis and logistics, environmental matters, finance and administration.
For the second straight year, the Board was named the best place to work in the
Federal Government in the small agency category by the Partnership for Public
Service. The 2010 rankings were based on a U.S. Office of Personnel Management
Federal Employee Viewpoint Survey, undertaken in February—March 2009 and
issued in July 2010. An engaged and energized staff is critical to the success of an
agency in achieving its mission.

The Board is charged by statute with broad economic regulatory oversight of rail-
roads, including rates; service; the construction, acquisition and abandonment of rail
lines; mergers between rail carriers; and interchange of traffic among carriers.
While the majority of its work involves railroads, the STB also has certain oversight
of pipeline carriers, intercity bus carriers, moving-van companies, trucking compa-
nies involved in collective activities, and water carriers engaged in non-contiguous
domestic trade. In addition, the Board has limited but important regulatory author-
ity involving Amtrak. That authority has been expanded by the Passenger Rail In-
vestment and Improvement Act (PRIIA) of 2008.

Moving the Agency Forward

This hearing coincides with the one year anniversary of my appointment as Chair-
man of the Surface Transportation Board. The STB remains a fair and evenhanded
forum for regulatory oversight, and we are taking steps toward creating a more
open and accessible agency. At the same time, as Chairman I have committed my-
self to expanding the culture at the agency from one of merely judicial decision-
maker to one of engaged problem solver, as well. Instead of devoting all of our tre-
mendous human resources to pushing cases through the administrative process, the
agency can be equally effective in applying its considerable expertise to solving dis-
putes and other problems before they result in formal case filings. We are well-suit-
ed to successfully mediating disputes because we have neutral experts on staff who
understand the rights of shippers and the responsibilities of the carriers. This year,
the agency has taken a number of positive steps toward becoming a more proactive
problem-solving agency.

Continuing in that same direction, I intend to focus my second year at the agency
on the following projects:

1. Reexamine Key Regulatory Policies. There are three key regulatory policies
that I believe merit reexamination, if for no reason other than it has been many
years since they were put in place. Needless to say, enormous changes have
taken place in the industry since passage of the Staggers Act in 1980, as well
as ICCTA in 1995. A map of the national rail system reveals significant consoli-
dation of Class I railroads and the development of an expansive short line rail-
road industry. In addition, railroads have become more productive and shippers’
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needs and their roles in the shipping process have evolved. The result has been
a very different state of economic health in the rail industry than was true in
1980.

First, I plan to examine the rules the agency has in place regarding rail-to-rail
competition. The ICC adopted these rules in the early 1980s before waves of
consolidation rippled through the railroad industry. In the Spring of 2009, the
agency considered beginning such a reexamination, but deferred in light of the
comprehensive review being conducted by the Congress in connection with reau-
thorization legislation. This process should be launched anew.

Second, 1 believe it is time to explore the commodity exemption system, also cre-
ated in the 1980s, which removed the Federal protections of reasonable service
and rates from shippers of numerous different types of commodities. These ex-
emptions were not cast in stone and can be revoked by a petitioning party. It
may be that the assumptions underlying some of those exemptions are no
longer current.

Third, 1 plan to take steps to make the agency more accessible to parties that
need to file a complaint because of a violation of the law. In a recent decision,
the Board stated that it would review the level of filing fees in all complaint
cases. It is vitally important to ensure that all valid claims are brought before
the agency. Therefore, filing fees should not deter parties from bringing dis-
putes to the Board.

2. Continue Active Monitoring of Industry. Let me note that the mission of the
STB—to balance the needs of shippers for low-cost, reliable rail service with the
needs of railroads for revenues adequate to encourage investment in our Na-
tion’s rail network—remains just as critical in challenging economic times as in
good. With the recovery of the economy underway, but a great deal of uncer-
tainty ahead, we will continue to monitor the health of the railroad industry
and the service it provides to its customers.

In 2009, the number of carloads carried by the freight railroads was at its low-
est level since 1989. This was a reflection of the severe and broadly felt eco-
nomic downturn affecting railroad customers, resulting in significant damp-
ening of shipping demand. Despite hauling the least amount of traffic in two
decades, the Class I railroads still managed to weather the storm, due in large
part to cost-cutting. Cost-cutting included layoffs, furloughing employees and
storing rail cars and locomotives. Carload numbers for 2010 have begun to im-
prove, and I hope that we will see continued economic recovery and a better
year for shippers and railroads alike. The industry must remain poised and
ready to handle a return of traffic that will be the best sign of renewed eco-
nomic growth. But most of all, I look forward to the industry bringing all these
furloughed workers back to the job and adding workers to grow the railroad
workforce as traffic rebounds.

3. Continue Reexamination of URCS Costing Model. The Board is extensively
reviewing its Uniform Railroad Costing System, or “URCS.” URCS is the agen-
cy’s general purpose costing model, which estimates the variable cost of trans-
porting goods by rail. It is used in many Board proceedings, but most promi-
nently in rate cases. Yet the model has not been updated significantly since it
was adopted in 1989. Updating URCS is important because shippers and rail-
roads need to have confidence that the Board will issue rulings that are based
on accurate and reliable data.

In May of this year, the Board responded to a Congressional request to submit
a report on three different options—basic, moderate, and comprehensive—for
updating URCS. The Board advocated implementation of the moderate option.
The Board estimated that these changes to URCS would cost the agency ap-
proximately $625,000 beyond normal operating expenditures and would take ap-
proximately 2 years to complete. Many of these suggested changes to URCS
would be subject to rulemaking procedures. While the task is technical and com-
plicated, it is also important and will continue to be a priority for the agency
in 2011.

4. Continue to Improve Transparency. No goal has been more important to me
during my first year than to respond to President Obama’s call for government
leaders to establish a system of transparency, public participation, and collabo-
ration. To facilitate better interaction with the public, I have reached out di-
rectly to stakeholders by conducting site visits, holding field hearings, giving
speeches, and conducting meetings with local communities and elected officials.
I have met with the agency’s key stakeholders, some on multiple occasions,
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which has given me an opportunity receive feedback from them on the chal-
lenges they face and how the Board can be more responsive to their concerns.
Having been on the outside looking in at the Board during my time as an attor-
ney practitioner before the Board, I can sympathize with the frustration felt by
many stakeholders that what goes on inside the Board is too much of a mystery.
Accordingly, I have undertaken several efforts to make the Board more trans-
parent. I have begun the policy of holding regular oral arguments in a number
of cases before the Board, so that parties have a chance to talk face-to-face with
the Board, and field questions from the Commissioners. I believe that these ar-
guments have been well received and have contributed measurably to our un-
derstanding of the issues in the cases. The oral arguments also provide stake-
holders with better insight into the Board’s decision-making process.

The Board has also begun a process to make our written decisions more trans-
parent and understandable to the public. Our decisions are often complex and
technical in nature. But no one should need a PhD or law degree to understand
what the agency is doing. Therefore, the Board has begun to include a “plain
language” statement to describe the dispute and decision of the agency for all
of its major decisions. This statement, which will appear at the beginning of a
decision, explains in plain, ordinary language (devoid of legalese) what the deci-
sion does and why.

In the same vein, Board is undertaking a major redesign of its website. The
website is a key source of information for stakeholders, legal practitioners, and
members of the public, yet it can be difficult to find information on the website
and the site can be difficult to navigate. I plan to transform the current website
into a state-of-the-art information portal that will be more user-friendly, allow
for better interaction, and provide better information. Everything that can be
made public will be made public.

5. Continue to Foster Better Shipper/Railroad Relationships. Railroads and
their customers rely upon one another in order to prosper. While the STB rep-
resents a strong and neutral forum for adjudicating rail-related and other com-
plaints, I believe that business partners usually reach a more constructive re-
sult when they can settle their disputes privately, without litigation. Accord-
ingly, I have made it a priority of my first year as chairman to foster private
settlement of rail-related disputes. Toward that end, I have bolstered the
Board’s informal dispute resolution team, emphasized mediation, and initiated
an effort to revitalize the Board’s moribund arbitration process.

I will also continue my efforts to bolster public awareness of the Rail Customer
and Public Assistance Program (RCPA). As I will describe further, the RCPA pro-
gram provides help and solves problems through informal means, and members of
the public have availed itself of this assistance increasingly over the past few years.

As a regulator of one of America’s most important national assets, I appreciate
that we must be vigilant that regulatory review be conducted carefully, responsibly,
and with every effort to consider the possibility of unintended consequences. And
the Board is a small agency with limited resources. We must thus prioritize our ef-
forts carefully.

Our mission is to ensure that our oversight properly balances the interests of all
segments of the transportation industry—carriers, customers (and their customers),
suppliers, and workers. I believe that the measured steps described above can be
carried out consistent with these goals.

Recent Accomplishments

The past year has been quite active at the STB, with many accomplishments in
rail regulation. In that time, the Board has issued over 1,000 decisions. It has been
quite busy internally, as well, with many reforms of the agency’s administration.
Here are some highlights of the Board’s accomplishments over the last few years.

Alternative Dispute Resolution

As noted earlier, I have made it a priority of my first year as chairman to foster
private settlement of rail-related disputes. Toward that end, I have bolstered the
Board’s informal dispute resolution team, emphasized mediation, and initiated an
effort to revitalize the Board’s moribund arbitration process.

The Board’s RCPA program represents a highly successful model of this approach.
No longer “Washington’s Best Kept Secret,” the RCPA program provides an informal
venue for the private-sector resolution of shipper-railroad disputes and assists Board
stakeholders seeking guidance regarding Board decisions and regulations.

The RCPA program provides help and solves problems through informal means,
and members of the public have availed themselves of this assistance increasingly
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over the past few years. In 2009, the RCPA staff addressed more than 1,400 inquir-
ies, about a third of which involved disputes between a rail carrier and shipper or
member of the public. 2010 has seen a similar level of activity. Such help can range
from a simple answer to a telephone inquiry, to engaging in lengthy dispute-resolu-
tion efforts between railroads and shippers. The program’s staff—which includes at-
torneys and former employees of shippers and railroads—brings to the table decades
of experience in rail shipping, operations, marketing and analysis.

This program is free and can be confidential at the request of a party. In these
matters, Board staff receives requests for assistance through a special toll-free num-
ber or a fill-in form on the Board’s website. All matters are expeditiously handled
on an informal basis and involve a wide-range of issues, including rates and other
charges; car supply; claims for damages; labor concerns; safety; noise; land disputes;
and many other service-related problems. Very often, informal resolution allows
both sides to walk away satisfied, and obviates the need for litigation before the
Board. We have placed information about our program prominently on our website
and made it available easily by phone call or e-mail to encourage its use in resolving
disputes at an early stage. The program is also now featured on the websites of var-
ious shipper organizations.

In addition to promoting use of the RCPA program, I continue to encourage the
use of mediation where parties have initiated a formal proceeding. In all rate cases,
in fact, the Board requires mediation at the outset of the proceeding. We are pleased
that within the last 2 years, Board staff was able to successfully mediate a settle-
ment in two large rate cases, while a settlement has been reached in principle in
a third case. As a result of these mediated settlements, both the parties and the
Board avoided the additional expense and time that it would have taken to see
these cases through to the end.

The Board has also persuaded parties in other formal, non-rate related pro-
ceedings to pursue mediation. There are currently several such cases where we have
put litigation on hold while the parties, with the aid of Board staff, discuss private
resolutions of their disputes.

In addition, The Board has begun a project to improve its arbitration procedures.
These procedures were adopted at the urging of the Railroad-Shipper Transpor-
tation Advisory Council (RSTAC), an advisory committee that is focused on issues
of concern to small railroads and small shippers. In the decade since this process
was put in place, however, not a single party has used it. Accordingly, over the next
year, the Board will receive input from industry stakeholders on why they have not
used the current process, in the hope of removing deterrents and making the proc-
ess more attractive. We also have sought comment on how to build on our successful
mediation program and expand those efforts.

Passenger Rail

In October 2008, Congress expanded the Board’s jurisdiction over the regulation
of passenger rail service. The Passenger Rail Investment and Improvement Act
(PRIIA) authorizes the Board to institute enforcement or investigatory action under
certain circumstances to address a failure by Amtrak to meet on-time passenger
train performance standards or service quality standards. Based on such investiga-
tion, the Board is directed to identify reasonable measures and make recommenda-
tions to improve Amtrak performance and/or service quality, and may assess dam-
ages against the host rail carrier or provide other relief in appropriate cir-
cumstances. PRIIA also allows states access to Amtrak equipment and services
when the state selects an entity other than Amtrak to provide intercity passenger
rail service. If Amtrak and the state or state-sponsored entity cannot agree on terms
of use, the Board can determine reasonable compensation, liability and other terms
of use for Amtrak’s services.

Section 209 of PRIIA calls for Amtrak and interested state authorities (Governors
or representative entities) to jointly develop a standardized methodology to allocate
operating and capital costs of state-supported Amtrak routes between the states and
Amtrak. In the event that the parties cannot agree on the methodology within 2
years of PRIIA’s enactment—Oct. 16, 2010—the Board could be asked to decide the
appropriate methodology. The Board must do so within 120 days and require full
implementation of its methodology within 1 year of its decision. As the parties are
permitted to revise the methodology, it is possible the Board could be called upon
to resolve disputes over revisions as well.

Finally, Board staff has reached out to industry groups to ensure they are aware
of the new mediation authority the Board received under PRIIA. The Board is now
authorized to conduct nonbinding mediation between commuter and freight rail-
roads where the commuter railroad seeks access to the freight railroad’s trackage
or right-of-way to conduct commuter service, but the parties cannot reach agreement
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on this access. Stakeholders are interested in the opportunity to use the Board’s
services, although the Board has not yet received any requests for mediation.

Implementation of PRIIA is still in the early stages, and no party has yet sought
action from the Board under any provisions of the law. However, the Board con-
tinues to monitor developments and will be ready to act when the time comes.

In June of this year, the Board issued a report on the liability and indemnity pro-
visions contained in agreements between passenger and freight railroads, in re-
sponse to a request from Congress. Liability and indemnity issues are two of the
most contentious issues between passenger and freight carriers that operate over
the same lines. As the Board noted in its conclusion to the report, the discord is
ultimately over which sector—public or private—should bear the risk of exposure for
accidents involving passengers.

Mergers, Acquisitions, and Construction

As I noted at the outset of my testimony, rail line mergers, acquisitions, and con-
structions are subject to Board approval. A new carrier seeking to acquire or operate
an existing rail line must obtain authority from the Board. Recent years have seen
a number of smaller, but still important, mergers that have required Board ap-
proval. In December 2008, the Board issued a decision approving the Canadian Na-
tional Railway’s acquisition of the Elgin, Joliet & Eastern Railway West Company
(EJ&E). The line CN acquired creates, in effect, a rail beltway around Chicago and
permits CN to divert traffic from its congested lines in Chicago to the less congested
lines of the EJ&E. The Board attached 182 environmental and other conditions to
the acquisition, an unprecedented number. They include increasing safety at cross-
ings, implementing and protecting quiet zones, and adding fences near schools and
parks. The conditions also call for intensive monitoring that includes monthly and
quarterly progress reports.

I take the implementation of the required mitigation measures very seriously, and
have personally visited the affected communities three times. I am committed to en-
suring that CN is living up to all of its responsibilities in the communities.

In response to community concerns about extended crossing blockages, the Board
instituted a third-party audit, which revealed a number of significant discrepancies
between the data that CN reported to the Board and the data that CN had itself
collected. On April 20, 2010, the Board ordered CN to appear for a hearing to ad-
dress CN’s failure to report its internal data. The matter is still under active consid-
eration by the Board.

A significant development in the freight railroad industry occurred this year when
Berkshire-Hathaway acquired BNSF Railway. As a result, BNSF became the first
Class I railroad in recent memory to be privately held. While this acquisition did
not require formal Board approval, nothing about this purchase will change how the
Board regulates BNSF. BNSF will still need to seek regulatory approval for line
sales, constructions, and abandonments and its common carrier rates and practices
are subject to the same regulation as other railroads.

The acquisition raises a number of more technical issues. For example, because
BNSF will no longer be publicly traded, it will have no stock price, a component
that is needed for the STB’s annual railroad industry cost of capital calculation. The
Board has sought public comment on this matter. Parties in the cost of capital pro-
ceeding have also raised the issue of how this transaction impacts the valuation of
BNSF’s assets. When BNSF submits financial data to the Board, it may seek to
write up the value of its assets to reflect the purchase price, rather than the depre-
ciated book value. These technical issues have been raised in pending cases or will
be before the agency shortly. I therefore can say little more on these subjects, other
than that I am fully aware of the disputes and the Board will address them as they
arise in a fair and impartial manner.

Abandonment and Discontinuance

A carrier may not cease serving a line of railroad without prior approval from the
Board. In such cases, the Board looks to balance the public interest in continued
rail service with the needs of rail carriers to earn adequate revenues. In February
2010, the Montreal Maine & Atlantic Railway (MMA) filed an application to dis-
continue service and abandon the line. The State of Maine opposed MMA’s proposal,
and sought funds—partially through a successful bond referendum earlier this
year—to acquire the line and preserve service, should the Board grant MMA’s appli-
cation. The Board held a public field hearing on the application in Maine in July
of this year. The Board has also made mediation available to the parties. I directed
our top mediator and our Chief Economist to lead these efforts. This is a pending
matter, so I cannot comment on the merits of the case. But I want to note how this
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case highlights my approach to regulation: open, transparent, and on a full and fair
record.

Rate and Practice Regulation

The Board’s governing statute establishes a Federal policy “to allow, to the max-
imum extent possible, competition and the demand for services to establish reason-
able rates for transportation by rail,” and to “minimize the need for Federal regu-
latory control over the rail transportation system,” but “to maintain reasonable
rates where there is an absence of effective competition.” In accordance with this
policy that there be no rate regulation where effective competition exists, there are
a number of statutory limits on the Board’s jurisdiction concerning rates charged
by rail carriers. Only common carrier rates (as opposed to rates contained in a con-
tract) for non-exempt commodities by market dominant carriers are subject to rate
review. It is in those instances where it is most important that the agency be able
to step in: rates for captive shippers that have no competitive alternatives. The stat-
ute mandates that such rail rates be “reasonable.”

In recent years, the Board has adopted several new rules designed to reform,
streamline, and improve access to the Board’s rate procedures. Most significantly,
the Board created three options for shippers seeking protection from unreasonable
rates: a set of procedures for large cases and two simplified procedures for smaller
cases.

For large, multi-million dollar disputes, the Board has adopted an approach called
the “stand-alone cost” (SAC) test. Under this test, the complainant seeks to show
that it is paying for facilities or services that it does not use, or is paying for ineffi-
cient service. Major reforms to streamline the SAC test and produce more accurate
results were completed in 2006.

For smaller rate disputes, a rail customer can choose from two simplified ap-
proaches, depending on the amount of relief it seeks, the amount of money it wants
to spend, and how quickly it wants a result. The “simplified stand-alone cost” meth-
odology allows shippers to recover up to $5 million, spread out over a 5-year period,
and the Board will issue its ruling no more than 17 months from the filing of the
complaint. The Simplified-SAC methodology removes the “hypothetical” from the
SAC analysis. Many of the aspects of the analysis utilize the results of already liti-
gated SAC cases or are limited to the actual costs of the defendant railroad. The
Board has estimated that using the Simplified-SAC test over a full SAC test reduces
the cost of litigating a rate case by 80 percent.

Under the simplest approach, the “Three Benchmark” methodology, shippers can
recover up to $1 million in relief, spread out over a 5-year period, and the Board
will issue its ruling no more than 8 months from the filing of the complaint. Under
the Three Benchmark methodology, the Board looks at the carrier’s overall revenue
needs, how the railroad prices its other captive traffic, and how comparable traffic
is priced.

Captive shippers immediately began to take advantage of the improved simplified
procedures for smaller rate disputes. In the decade under the old rules, few shippers
sought relief under the simplified guidelines, but once the simplified procedures
were reformed in 2007, six complaints were soon filed. Five of those cases settled
in mediation, while the sixth case resulted in a finding that the rate was found to
be unreasonable and $1 million in relief awarded to the shipper.

Since all of the revised rules were put in place, there have been 17 rate disputes
before the agency, 4 of which are still pending. Of the other 13, the agency fostered
settlement in 8 cases, found rates to be unreasonable in 4 cases, and found rates
to be reasonable in 1 case. The breakdown of more recent cases, which is tracked
and made available to the public on our website, is set forth in Table 2 below. In
the “Test” column of that table, the denotation “R/VC” are cases where the parties
stipulated to have the rate established at 180 percent of variable cost in lieu of
using the SAC test. The “3-B” test refers to the Three-Benchmark approach, and
S—SAC indicates the Simplified-SAC approach.
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Table 2.—Rail Rate Cases at the STB (2008—Present)

Docket Case Name Commodity Test Date Decision

42095 KCPL v. UP Coal RNVC 2008 Rates Unreasonable
42088 Western Fuels v. BNSF Coal SAC 2009 Rates Unreasonable
42112 E.I. Dupont v. CSX Chemical SAC 2009 Settlement

41191-1  AEP Texas v. BNSF Coal SAC 2009 Rates Reasonable
42111 Oklahoma Gas v. UP Coal R/VC 2009 Rates Unreasonable
42099 DuPont v. CSX Chemical 3-B 2009  Settlement

42100 DuPont v. CSX Chemical 3-B 2009 Settlement

42101 DuPont v. CSX Chemical 3-B 2009 Settlement

42114 U.S. Magnesium v. UP Chemical 3-B 2010 Rates Unreasonable
42110 Seminole Electric v. CSX Coal SAC 2010 Settlement

42115 U.S. Magnesium v. UP Chemical S-SAC 2010 Settlement

42116 U.S. Magnesium v. UP Chemical S-SAC 2010 Settlement

42122 NRG Power v. CSX Coal SAC 2010 Settlement

Pending at the STB:

42113 AEPCO v. BNSF & UP Coal SAC TBD

42113-1  AEPCO v. UP Coal SAC TBD

42121 Total v. CSX Chemical SAC TBD

42123 M&G Polymers v. CSX Chemical SAC TBD

In addition to rate cases, the agency has statutory grounds to hear complaints
that railroad practices are unreasonable. We currently have several such cases
pending involving matters such as coal dust, fuel surcharges, unit train require-
ments, shipper-owned car issues, routing, and demurrage. I believe that the large
number of pending complaints indicates an understanding by our stakeholders that
the agency is and is “open for business” to hear disputes.

Service Quality and Railroad-Shipper Relations

The Board takes its duty to monitor railroad industry performance very seriously,
especially during these difficult economic times. I am briefed on the performance of
the railroad industry by our staff, which tracks the efficiency of carriers by looking
at a variety of performance metrics. We also examine the railroads’ performance
goals, as well as information on critical capacity-related infrastructure needs.

In addition, I have continued the agency’s customary request that the Class I car-
riers, along with the American Short Line and Regional Railroad Association, pro-
vide the agency with information on how they will handle end-of-year peak shipping
demands in agriculture, coal, chemicals and intermodal traffic. This request is par-
ticularly relevant this year. With Russia recently announcing a ban on exports of
its wheat crop, the demand for U.S. wheat is expected to skyrocket, and so the rail-
roads’ role in the supply chain will be even more vital than usual. In addition, with
the railroads having significantly reduced its number of employees and equipment
in use in 2009 due to the poor economy, there is concern in some parts of the ship-
ping community as to whether the railroads will be able to provide adequate service
as traffic levels continue to increase. Therefore, I took a further step by requesting
that the railroads provide more extensive data than in past years, including infor-
mation on the status of their Positive Train Control initiatives, the on-time perform-
ance by Amtrak trains that operate over their lines, and their customer service sur-
veys. The railroads’ responses are due back no later than today.

The Board also works with several Federal advisory committees formed to en-
hance communication across the railroad/customer industry, which serve the dual
functions of bringing together members of different segments of the industry to en-
gage in a collegial and informative discussion of salient issues, as well as providing
valuable advice and recommendations to the Board on issues within their mission.
Last month, the Board announced the creation of a new advisory committee, the
Toxic by Inhalation Hazard Common Carrier Transportation Advisory Committee,
regarding issues associated with the transportation of hazardous materials. The Rail
Energy Transportation Advisory Committee, the RSTAC, and the National Grain
Car Council all meet regularly and have been extremely valuable in coordinating
preparation of white papers and reports to the Board across a wide range of topics,
including rail capacity, economic trends, and rail/customer issues. As an example,
I will work with railroads and shippers on keeping pace with service demands when
Ihmeet le;ith the National Grain Car Council, at the group’s annual meeting later
this week.

Conclusion

As T have testified, the past few years have presented many changes, both within
the industry and at the STB. It is my intent to continue the agency on a path of
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innovation, regulatory responsiveness, and fulfilling our statutory mission. In this
way, the STB can be a productive part of the Federal role in national rail policy.

I appreciate the opportunity to testify before you today and would be happy to
answer any questions you might have.

The CHAIRMAN. Thank you, Mr. Elliott, very much.

I will start. And there are only three of us here, so we can do
this well.

I asked my staff, Mr. Elliott, to review the financial results of
these four big rail companies. When I came here, there were 50
class-A railroads, now there are 4. And then we've allowed them
to establish a virtual monopoly on freight transportation in this
country. And just done so relatively quietly. Most of the time, I
think people in Washington, and because they’re very good at fly-
ing below the radar, just accept the numbers of the Association of
American Railroads. Not necessarily you, but people in general, “If
they say so, it must be true.” And that really is the secret to their
success, because you never hear about them, you don’t know what
AAR is, but it may be the most powerful, effective lobby in town.
And if Mr. Hamberger is here, I'm sure he’ll be happy to hear that.
But, it’s not helpful.

We looked at these companies and what they file with the SEC.
And here’s what we found. Freight railroads are some of the most
profitable companies in the world. I mean, to be more specific, For-
tune 500 companies. There are only four types more profitable—the
network and other communication equipment is one; Internet serv-
ices, two; pharmaceuticals, three; medical products and equipment,
four; railroads, number five—among all companies. And it doesn’t
matter if the quarter is bad, if there’s a recession. In fact, they’re
doing extremely well right now, when other people aren’t. They
continue to make very large profits. Now, this is from the Fortune
magazine 2008 list.

Mr. Elliott, can you please tell me why the Surface Transpor-
tation Board—they—you have in your—in the 1980 law, that there
must be an adequate rate of return, adequate revenue. That’s the
word—"“adequate”—which, to me, means sufficient to the require-
ment, I guess. I'm not really sure what it means, and I don’t know
what it does mean, and I think that has been one of the problems.
But, why is it that the Surface Transportation Board doesn’t think
that BNSF, Union Pacific, CSX, and Norfolk Southern are finan-
cially sustainable companies? Because you don’t.

Mr. ELLIOTT. In response, with respect to the railroads, I do be-
lieve that they are, as you described them, a very healthy and prof-
itable industry, and that, looking at our revenue adequacy num-
bers, while some of the railroads have hit those numbers over the
past 10 years, there is this concern that the railroads are able to
use their market dominance in a way that causes shippers to pay
excessive rates. And that is why, in my testimony today, I've stated
that I want to take a look at the way the system is operating right
now, especially with respect to competitive access.

I believe that the arena has changed significantly since the Stag-
gers Act was put in place, in 1980. At that time, in 1980, the rail-
roads were suffering, they were broke. And as you described, and
as your report describes very well, things have changed signifi-
cantly. And we had the hope to look at something as serious as
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competitive access as a way to look toward looking at some of these
serious issues with regard to market dominance.

The CHAIRMAN. And what’s interesting to me—and my time is
virtually out—is that everybody understands that passenger trains
are less profitable than freight trains. I mean, you have to be good
to passengers, and you have to feed them and take their tickets.
And you don’t have to do that with containers. But, the profit
comes from the freight railroads, because those are the money-
makers, because you don’t have those other concerns. And they
focus on the freight railroads.

But, still you have this term, and it—maybe you’re about to get
rid of it—called “revenue adequacy.” Now, I don’t know what—you
know, “sufficient,” “adequate,” “revenue adequacy” is, but they
have interpreted that to their advantage. And because people don’t
follow these issues, either in Congress or generally in the public,
they get away with it. Wall Street understands, and is very pleased
by what they see. But, what happens to the shippers gets lost, be-
cause when people think of railroads, they think of railroads, they
don’t think, “Oh, well, there are passenger railroads, and there are
freight railroads, and one’s doing very well, and the other is a dif-
ferent thing.” We're focused on the freight railroads and what they
charge people who have no choice; if there’s only one railroad into
their factory or granary, they have to pay what they’re told.

And I've been through this many times. In fact, they make deals
with you sometimes. They’ll say, “Okay, okay, well, we’ll forget
that.” I remember, specifically; it was CSX and Weirton Steel. They
said, “Oh, well, we’ll forget that.” And Weirton Steel saved $8 mil-
lion. In other words, an effort—and I was in the Commerce Com-
mittee—and it was an effort to buy, I guess, my goodwill or some-
thing. But, life can’t work like that. And it seems to me the STB
can’t allow that type of dealmaking to sort of push off—and I was
knowledgeable, relatively; others might not be, in the Congress. So,
don’t you have to sort of take that freedom to exploit away from
them and to get this revenue adequacy down to something which
is a solid, workable number that you can live with? And are you
going to?

Mr. ELLIOTT. I seriously considered looking at the revenue ade-
quacy constraint. And in reviewing the possibilities of what we
would like to look at first, I thought that we would get more bang
for our buck if we looked at the competitive access, as opposed to
the revenue adequacy. I think that the competitive access affects
more shippers that are captive shippers, and that—as opposed to
revenue adequacy, which I think is a barometer that we use, but
it is only somewhat relevant in rate cases, so it would only really
affect the shippers that bring the rate cases, which are even a nar-
rower group than the captive shippers, themselves.

So, we thought, going forward, our emphasis should be on some-
where where more people would be interested and affected, and we
thought the competitive access was the way to go. Revenue ade-
quacy was also something that I did seriously consider.

The CHAIRMAN. My time is up, and therefore, it goes to the dis-
tinguished Vice Chairman.
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Senator HUTCHISON. I share many of those concerns. And from
what you’ve said in answer to the questions, it does seem that you
are trying to get the right parameters to be fair and even-handed.

The railroads have urged the Board to use replacement costs to
determine revenue adequacy. What impact do you think replace-
ment costs would have on the cost of capital a railroad would need
to earn revenue adequacy?

Mr. ELLIiOTT. Well, if we used replacement costs, it would drive
their asset base up, using replacement costs. What we really use
now is the depreciated cost, because we find it to be the only fea-
sible way to measure the asset base. But, if they used replacement
costs, or if we used replacement costs in the accounting of revenue
adequacy, it would definitely drive up the asset base, allowing
them to earn more return on that asset—more return on that asset
base, and, as a result, they would be less likely to become revenue
adequate.

Senator HUTCHISON. Let me turn to a different area, because I
think you are trying to do what we’re interested in, and that is
having relief for the captive shippers, with a fair basis rate when
there is a captive shipper and no competition. So, just know that
that is my priority, as well as the Chairman’s.

But, I'd like to just ask you a Texas question, and that is, When
the stimulus money on high-speed rail was awarded—actually, this
would be for you, Mr. Porcari, the Secretary criticized the Texas
Department of Transportation for not having its act together. And
I would like to ask you what you think the Texas Department
ought to be doing to put itself in a position to get some of the high-
speed rail money. Because I am a strong supporter of having high-
speed rail in Texas, and there are some areas that are very con-
gested, that if you could just get pieces of a system bypassed or
gone through, then it would allow Amtrak to provide, a better serv-
ice, because it’s very, very late in its delivery times now in Texas,
and there are just segments where it could be very helpful to have
the high-speed rail.

So, what—does the legislature need to act more affirmatively?
Does TexDOT need to do something more clear about its intentions
1:10 be ?ready for a high-speed rail connection? What should they be

oing?

Mr. PORCARI. It’s an excellent question, ma’am. And Texas is in
the same position that many other States are, where, because there
has not been much attention until very recently in the President’s
initiative, there hasn’t been much attention on high-speed rail.
There isn’t much capacity within the State, and the State Depart-
ment of Transportation, to actually build high-speed rail lines. So,
the front of the pipeline, if you will—the planning, the design, the
environmental approvals, through the National Environmental Pol-
icy Act, which, in many cases, take a number of years—have not
been done. And that’s not at all a knock on Texas or any other
State; it’s a reflection that, from a standing start, like with the
interstate system, we're trying to build a national network.

So, what the Secretary was trying to express is that, although
Texas has an enormous ability to benefit from high-speed rail—and
there are some city pairs and some linkages with other States, in
particular, that would be, I think, extraordinarily well served by
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high-speed rail, a lot of the preparation work in planning and de-
sign in partnership agreements with the Class I railroads and
other railroads, short lines, where appropriate, are just not there
yet.

I know that, as a State and as a State DOT, Texas is racing
ahead to get that capacity. It’s very similar to what you'’re seeing
in other parts of the country.

Finally, 'd——

Senator HUTCHISON. Are you saying that you think they are now
focusing better and beginning the processes that would be nec-
essary to lay the groundwork?

Mr. PORCARI. Yes, they are. They're very much on the right
track. Karen Rae, who is with us today, our deputy FRA adminis-
trator, is very familiar with Texas. She has been working directly
with them on that, and they’re clearly getting there. The first win-
ners that you see in high-speed rail—California, for example—have
been at this for 10 years.

Senator HUTCHISON. OK, thank you very much.

The CHAIRMAN. Senator LeMieux.

STATEMENT OF HON. GEORGE S. LEMIEUX,
U.S. SENATOR FROM FLORIDA

Senator LEMIEUX. Mr. Chairman, thank you.

(?ecretary Porcari, Chairman Elliott, thank you for being here
today.

Let me start by saying that I think that rail, both on the pas-
senger and freight side, needs to have an ever more prominent role
in transportation in this country. Just talking about high-speed
rail, Florida is looking forward to high-speed rail between Orlando
and Tampa. Like Texas, Florida is a big State; it’s hard to get
around. And in-State air travel is challenging. So, the idea that we
can create mega-corridors between Orlando and Tampa, that’s
going to create jobs, it’s going to create great economic synergies.
S}(l), I look forward to that, and I hope that we can expand upon
that.

Also, on the freight side, freight rail takes trucks off the road;
it is clean; it is efficient; it’s safe; and it plays a big part in Florida;
it plays a big part, I think, in the future of this country. So, I'm
glad that you all are focused on trying to create the prominence of
both freight and passenger rail.

I want to direct some questions, on a narrow topic, to you, Mr.
Elliott. And you spoke, in your opening remarks, about the fact
that you've been emphasizing mediation on these rate cases. And
I want to visit with you about that, because I think it’s important.

We just had a successful mediation in Florida between the Semi-
nole Electric Cooperative and CSX. My background, before coming
to the Senate—one of the things that I did was as a lawyer. And
I know that we saved a lot of costs and heartache when we mediate
disputes. And I wanted to get you to elaborate on your emphasis
on mediation and where you see mediation going forward on these
rate cases.

Mr. ELLIOTT. Thank you for the question—our rules require, in
these rate cases, that the parties mediate. So, they always are re-
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quired to come to us. And that’s not the case in every type of case
that comes before the Board, but in rate cases it’s a requirement.

So, it has proven to be incredibly successful in the past. We've
settled probably the biggest case that probably would have ever
come to the Board, a couple of years ago also, I believe, was CSX.
And then we were very pleased to see the settlement in the Semi-
nole case. We were happy to do that. We had the parties come be-
fore us and have oral argument.

And mediation, to me—I come from a labor background, and I'm
also an attorney—and, to me, I hate to see the litigation costs, es-
pecially in these large rate cases, expended if they can be resolved
through a simpler way. And mediation has proven to be incredibly
successful. So, we're hoping—and, in fact, have asked for money, in
this situation, to increase our mediation staff in order—in the
hopes that, in the future, that we’ll be able to have more qualified
mediators. We have an excellent mediator, who was involved in the
Seminole case and the prior DuPont case, and he’s getting close to
retirement age, so we’re looking to make sure that we are ready,
as we go forward, to have other excellent mediators in place.

Senator LEMIEUX. Well, I thank you for that. I ask that you keep
at it, and that you also create even further incentives for medi-
ation. Sometimes people have to be pushed, and I think that it’s
for the benefit of all concerned. So, any incentives that you can cre-
ate and make sure that your staff is on the job to push for those
mediations, I would appreciate that.

Mr. ErLioTT. We will do so.

Senator LEMIEUX. Mr. Secretary, on the high-speed rail piece,
Florida is receiving this first tranche of money. It’'s not enough
money to complete the rail between Tampa and Orlando. I was
told, by the Secretary, that there will be additional funds that will
be made available in the future.

Can you tell me, and give me some assurances, that the money
will be there in the future to make sure that we can complete these
rail lines? You know, the last thing we want is to build half of a
high-speed rail corridor. We need to make sure the work is done.

Mr. PORCARI. It—yes, Senator. It’s a good question. And, first,
Tampa-Orlando is clearly the first leg of, at a minimum, Tampa-
Orlando-Miami, which would—studies show, have very significant
ridership. What we’ve tried to do throughout the country is have
a competitive process. And that’s—Florida was obviously one of the
early and big winners. It will continue to be a competitive process.

The best assurance that we get to completion together is to keep
the momentum going on the planning, design, and construction
side. We're working very closely with the Florida DOT staff, and
others, on that. It is a singular project, in the sense that the right-
of-way is there in the I-4 corridor, which is an enormous advan-
tage. From day one, it will be segregated from freight traffic; it
won’t have any issues associated with that. That positions it very
well for the future.

There are no guarantees in this process. The ones that are work-
ing the hardest and making the tangible improvements are likely
to be the successful ones in the future. And I do think you're well
positioned for that.

Senator LEMIEUX. Great.
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Well, thank you both for your service.

And, Mr. Chairman, thank you for this hearing.

The CHAIRMAN. Thank you, Senator.

Mr. Porcari, it’s my impression that the railroads—I think we
discussed this in my office—generally stipulate that they pay for
everything, they’ve done it all, they’ve borne the burden. And it’s
also my understanding and knowledge that that is not the case and
that, in fact, the government, at various levels, have paid for enor-
mous amounts of that.

And TI'll just give two examples: CSX has something they care
about very much, and it’s called the National Gateway Corridor.
And it’s huge. It’s $842 million. It’s an infrastructure project called
the National Gateway Corridor. And theyre building a new ter-
minal in Ohio, and they’re trying to improve tracks and tunnels all
over the East Coast. My understanding is that about half the fund-
ing for this project comes from public sources—Federal, State, or
local—it’s a terrible thing if you mislead the public in that sense,
because the public’s going to believe you, and therefore, they just
leave out the Federal Government and States, et cetera. Can you
sort of elaborate, generally, in your view on this? Because I think
I felt just a bit of frustration on your part.

Mr. PORCARI. Yes, there is some frustration on that front. It’'s—
first of all, we view the freight railroad system in America as one
of our economic jewels, and it’s clearly part of the Nation’s future
prosperity and a foundation for future economic development. And
I think there’s a very real reflection of that in the TIGER grant
process. As you recall in the Recovery Act, there was a $1.5-billion
merit-based selection process, where, for the first time, freight rail
projects would be eligible for the funding. Of that $1.5 billion, the
largest single winner of a category was freight rail. And I think
that’s a really—it’s important to underscore that, because it shows
that, one, we all understand how important freight rail movement
is to the Nation; two, our inability to have funded it before; but,
three, how much significant public funding—it’s about $420 mil-
lion, as I say, of the TIGER grant funding for the National Gate-
way Project, the Crescent Corridor, Colton Crossing, in California,
the CREATE Project. There are very large projects around the
country that reflect that. And it is our expectation, and it is our
insistence, that we get—that the public benefits from that—and
that means, across the board, that the—our public benefits from—
and that, as well, we make sure that, as we rebuild a passenger
rail system and build a high-speed passenger rail system, that the
Nation has not had in the past, that we partner with the Class I
railroads to do that.

So, we have worked very hard to acknowledge the freight rail
movement part of the system, taking a system approach, knowing
that, 25 years from now, we’re going to have 70 million more Amer-
icans, and most of those will be clustered in existing population
areas. The interstate system, just as one part of the transportation
system, simply can’t accommodate that kind of growth. And it’s a
very inefficient use of interstate capacity to have it skewed toward
goods movement.

So, freight rail is very important, but passenger rail equally is,
for that. And we want to move forward positively, and we’re asking
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our industry partners to embrace the future with us. And we’ll be
happy to continue to report on what progress we make along those
lines.

The CHAIRMAN. Is it not also the case that—I have in here some-
where, that, at one point in our history—and I think that con-
tinues—that the government—the Federal Government basically
turned over about 7 percent of the entire land mass of the United
States to the railroads?

Mr. PORCARI. I believe that’s the right number. It’s the one that
I've heard. And in the late 1870s, that was a way to build the fu-
ture economic prosperity of the country. It was a grant—a very
large grant, by the Government of the United States, to spur that
development. We certainly see the national freight rail system as
a national asset that benefits the country. We do expect some na-
tional benefits from it in return for that long-ago generational in-
vestment. And making sure that both freight and passenger needs
are accommodated in the future is the bottom line, and that’s what
we need to do as part of this.

The CHAIRMAN. So, in essence, when you do something like that,
you expect fairness and some return on the public investment.

Mr. PORCARI. We do. In return for any public investment, there
should be a defined public benefit.

The CHAIRMAN. So, we're talking about it now, and we’re talking
about it a long time ago.

Mr. PORCARLI. I think it’'s——

The CHAIRMAN. But, the long-time-ago—imagine the increase in
the worth of that 7 percent. I mean, I'll guarantee you that’s sev-
eral West Virginias.

[Laughter.]

Mr. PORCARI. I'm sure it is. And it is—again, I think it’s—it’s im-
perative that we have defined public benefits in return for that
public investment. Whether it was generations ago or today, it’s a
continued investment. And make no mistake, that transportation is
economic development, and this is an important part of it. We had
hoped to be here today with more progress on the passenger rail
side, in particular.

The CHAIRMAN. And you’ve had trouble in the relationship—of
railroads making agreements with States, have you not?

Mr. PorcAarl. We have. The—most of the high-speed rail agree-
ments are between individual States and the Class I railroads. I
mentioned BNSF as a positive example, with the State of Wash-
ington. They have a long cooperative relationship. That agreement
clearly sets the stage for the future, because in return for a public
investment in high-speed passenger rail, and even interim pas-
senger service, there will be defined benefits. There are many other
examples on the other side of the ledger. And you could look at
North Carolina and Norfolk Southern, New York and CSX. You
could—Wisconsin—there are any number of other States where we
don’t yet have that progress. It is something that we are going to
insist on. And again, I think there’s a positive way to do this, going
forward.

The CHAIRMAN. I just want to tarry briefly on one subject and
then get back to my main interests, which is captive shipper rates
and what’s going to happen with respect to that, because, in an odd



40

way, they really get lost in all of this, except if you follow it; then
they’re a large part of it.

But, one of the things that’s troubling to me is the massive use
of stock repurchases, as opposed to capital expenditures and this
kind of thing. And so, you have dividends, you have stock repur-
chases. I think that is very, very effective, and eagerly awaited by
executives of the company. But, I think one would have to look at
kind of a balance. You'd have to say, “Well, people have a right to
reward their shareholders”—and indeed, they have to. But, I think
we've already made the case today that Wall Street is much enam-
ored—because they tell them one story as they tell you another—
much enamored of their asset value, and it encourages people to in-
vest, and Warren Buffett, and many others, has made that point
very clearly.

But, along with that is the whole question of captive shippers,
and that’s really why we’re here. That’s really why we’re here. 1
would like to hear from you, Mr. Elliott, a sense of your path to
fairness in the treatment of captive shippers.

I mean, I deal with captive shippers; I don’t deal with railroads.
They don’t come to see me very often, because it doesn’t tend to be
a very profitable discussion, or useful—fruitful discussion. But, cap-
tive shippers come to see me all the time, and they don’t just come
from West Virginia, they come from all over the country; they're
profoundly frustrated. I'm steeped in the history. I'm not a lawyer,
but I feel like one when I think about all the cases that have been
brought before the ICC or the STB, in terms of feeling short-
changed, that they had to pay much more than was fair.

And so, they’re always up against—I mean, those are people who
can talk about revenue adequacy in the most intimate, desperate
terms; and they either win or lose. Now, they can win or lose be-
cause you've got a system, which has a formula, which kind of
works things out; and you've discussed that, at least in some of
these papers that I'm reading. But, it’s also a matter of timing. I
mean, it’s a classic technique, is to stall. And the longer you stall,
the people just can’t afford to have lawyers. And I can go back and
think of many cases over the past 26 years where people have just
given up. Doesn’t mean they’re not mad. It doesn’t mean that they
were offering a product for the freight railroads to carry. But, when
they felt they were being overcharged—and, indeed, they were
being overcharged; and, indeed, the freight railroads say they have
to do that, you know, to make up for other expenditures—I don’t
think they include stock options and things of that in that.

But, I need to know of what your personal roadmap is, in terms
of trying to give captive shippers, one, a chance to—and I don’t—
I just don’t mean the categories—5 million and above and, you
know, 1 million and above—I mean, there’s a lot that are less than
that—but, the—but, how you plan to try and work—and it’ll take
time, it’ll take help from us, if we can provide that, which we can—
to make it work for captive shippers, which is why we’re here.

Mr. ELLIOTT. In response, the first thing I've done since I've been
at the Board, since I was last before you, was to reach out to the
captive shippers. And in my first week in office, I called all the
shipper groups and invited them to come to my office. And I saw
that there was some distress—that I hear in your voice, also of the
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agency. And I wanted to invite them in and show them that they
had a fair place to come and to bring their rate cases, and that
they’re going to get a fair shake when they’re before us.

I’ve noticed, since I've been at the Board, that more people have
brought rate cases. It seems like the rate cases are coming in. As
I said, that’s not really my desire. I think you’re looking at a bigger
picture. And I, hopefully, laid out some of that in my testimony, as
far as the bigger picture, where we look at the balance between the
railroads’ ability to earn adequate revenue to make these large in-
vestments, versus the captive shippers’ rates to have reasonable
rates. And in looking at that balance, the way I look at going for-
ward is looking at the competitive access issue.

I think—when I look through your bill, I see that as one of the
biggest issues that needs to be looked at. And I will go forward,
looking at that as something that needs to be explored. We have
a case regarding reciprocal switching interchange agreements from
1985, I believe. Times have changed. Times have changed since
1985. The railroad industry is a different place. We're in a different
landscape.

Also, like I mentioned, I've talked to a lot of groups that are ex-
empt from our rules. Back in the 1980s, exemptions were thought
to be a good thing to some of these shipping groups. And right now,
I don’t think they think that, some of the groups I've talked to. And
we are going to explore that to see if that is another area to at
least explore and decide whether or not that our agency should be
available to them to regulate them.

And also, last, with respect to service, reasonable practices, I'm
hoping to take a careful look at reducing that filing fee. That seems
fairly extreme—$20,000 to file a case before us just to determine
whether or not it’s reasonable. Those things, in line with the other
things that I mentioned about openness and transparency and al-
ternative dispute resolution to make some of these things go away
befoclie we litigate them. But, that’s the path that I see, going for-
ward.

The CHAIRMAN. They're not excited about resolution arbitration,
are they? The railroads.

Mr. ELLIOTT. I have recently put out a request for comments on
arbitration. I don’t have the railroads’ opinion set forth yet, because
the comment period hasn’t expired. So, I don’t know exactly their
feeling on arbitration. I would think arbitration would be in every-
one’s interest, because it does reduce litigation costs. So, I would
hope—that’s always been my feeling, that arbitration is a good
thing; it takes cases that maybe aren’t worth spending millions of
dollars on litigating, and bringing them to us. We need to do a lot
of work on that to make it a place that you can actually bring a
case. We haven’t done a very good job at that, and I think we need
to do that, going forward. But, I am looking forward to hearing the
railroads’ opinions, as well as the shippers’, to see if we can do
something. We don’t have the power to require people to arbitrate
before us, but we’re aware of other arbitration processes that have
worked and got the railroads involved. So, we’re hoping to follow
that path.

The CHAIRMAN. I have a great deal of faith in you, Mr. Elliott,
and I'm really glad you’re there. Isn’t it a question, also, that you're
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going to have to prove the STB’s effectiveness? I mean, I'd like to
see you with five people rather than three people. I mean, there are
all kinds of things that can be done. But, you have to win the con-
fidence of captive shippers, because if you don’t, they’re just not
going to bring cases, because, based upon history, there’s no reason
why they should bring cases, because they know they’re going to
lose it by the classic maneuver of delay; to wit your question of the
railroads, which they haven’t answered yet. Well, that has been the
whole history of the last 2 years, where we’ve really intensively—
and, I mean, I—you know, I've had to go back in—to the captive
shippers, who get furious at me, because they say, “Well, you're
giving away too much to the railroads.” And I tell them, “Well, I
mean, the railroads have to—they have to sign up to this deal’—
and I'm trying to, you know, get the railroads over here and the
captive shippers over here, and the railroads have gotten every-
thing, the captive shippers have gotten virtually nothing. And
you've got to kind of move to a central point. And that’s a very
hard thing to do. But, I mean, these folks sitting behind me spend
all their days, weeks, years, you know, in these meetings, and the
railroad people come, and they say, “Well, they”—first, they talk in
terms of individual railroad’s needs. Well, that’s not of interest.
What’s interest is what “the railroads” want. What are their top
five priorities? What are their top 10 priorities? What are their top
20 priorities?—so we can look at them. And we hold them out, we
hold out that prospect, and they just simply don’t reply; they
stall—which they also do, in terms of expediting cases. And they
have the right to do, because they have all kinds of lawyers.

So, I mean, the shippers have to have confidence in you. You're
going to have to prove yourself to them, or else a lot of folks—not
the big shippers; theyll continue to bring cases—but, the small
ones, and often the most, sort of, poignant ones, won’t, because
they’ve, long ago, realized it’s just not worth it financially; they
can’t afford it, so they don’t. Why would they just lose the money
over a losing prospect in any event?

You think you’re going to be able to do that?

Mr. ELLIOTT. I've heard that—those thoughts. When I did reach
out, and we had the meetings with some of the shipper groups.
Like I mentioned, I heard a lot of distress—and our staff asked,
“Why don’t you just bring a case?” or asked, “Why don’t you just
bring a case?”—the response was exactly what you said. And so, it
is an uphill battle, but I think we’ve gotten off to a good start in
gaining the trust of some of these groups, and we will just keep—
continue to make our process as open and transparent as possible,
also by reaching out and speaking to these groups. You know, I
find that having a relationship, an actual personal relationship
with people, is very helpful, and it has been helpful to me, so far.
I mean, you—if you have a face to put with the issue, you get to—
it—I think you get a lot more trust that way.

The CHAIRMAN. Well, I'm looking at you, and I’'m seeing the faces
of some of your predecessors in my mind.

[Laughter.]

The CHAIRMAN. And, you know, they can come in—and there are
folks from rural West Virginia or rural North Dakota, or whatever,
and they don’t particularly like going to Washington, and they wish
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they didn’t have to, but—anyway, they come in, and they actually
get a lot of their first impressions from your body language, from
your face, from your expression. Is it open? Is it not? And I can
name to you just a number of which who were very, very closed
people, because they were really working for the railroads. And
that’s a nasty thing to have to say, but, nevertheless.

Mr. Secretary, you indicated, when we talked, also, that some
States have been able to reach agreements, but others have not.
And the railroads have, I think, four enumerated reasons, which
are particularly troublesome to them, and one of them is climate
change. They say if this climate change takes place, well, they just
can’t make a deal. And there are other things, too. But, what I
would really be grateful for is if you would be willing to give me
fairly regular reports on how those meetings with States go. Be-
cause that will tell me a lot about what progress is being made. If
this hearing, in fact—does it amount to something? Does the fact
that we’re going to have a series of hearings—and I think I men-
tioned—I think you were in here when I mentioned that we're
going to—a series of hearings. We're going to do this.

You know, I've finally gotten to be Chairman, after 127 years,
and, by golly, I'm going to solve this problem if it’s the last thing
I do on Earth.

So, having your impressions would be very helpful.

And, frankly, Mr. Elliott, if you can do that—I mean, if it’s eth-
ical for you to do it—and I'm not a lawyer, so I don’t know these
things—TI’d like to hear from you, even if we just meet fairly fre-
quently and it’s on an informal basis. Do you see a change in the
way of their behavior? Do they seem to be so oblivious to the possi-
bility of legislation, because they may do better in upcoming elec-
tions than they thought? And I really see that as a specific strategy
on their part, just, “Let’s wait it out, and then we’ll have different
people around, and maybe Jay isn’t going to be Chairman.” But, it’s
not going to work out that way in the Senate. But, you know, you
can read them, you could read, Is there a change of behavior?

I go back to that original meeting that they asked for, and they
said—and I went happily to it, and I said, “I believe in railroads.”
I can remember going, as a little boy, to Tucson on the railroads.
I can still remember the music of the clickety-click before a seam-
less, and all the rest of it. And I love railroads. I mean, I—they're
wonderful, and they are efficient, and they are cleaner, but they
also have to be fair to everybody. I mean, they just absolutely do.
All the rest of it is just window-dressing unless they are fair to cap-
tive shippers. And so, that’s a large responsibility on you, and we'’re
willing to do everything we can to help you.

Cl;dl’l? either of you think of some other points that you’d like to
make?

Mr. PorcaARrl. If I may, Mr. Chair. First, we would be very happy
to periodically update you on progress, and keep you and staff and
the Committee informed.

I do want to go back, just very briefly, to the future and what
America is going to look like in 25 years from now, 70 million more
people. Twenty-five years is “the day after tomorrow,” in transpor-
tation planning terms. We see that the future for railroads, both
freight and passenger, is very, very bright. Even if, for some rea-
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son, we didn’t think it was an important part of the transportation
system, we’d have no choice but to really make it part—an impor-
tant part of a balanced transportation system.

We need to lay the groundwork right now to do that. And the
sense of urgency that you see from the Administration is recog-
nizing the future, and recognizing that the progress we’ve made as
a Nation is really because of the sacrifice and the generational in-
vestments in infrastructure made by our parents and our grand-
parents and our great-grandparents. And if we’re honest with our-
selves, we’re not doing the same. So, that’s where the sense of
urgency’s coming from.

The CHAIRMAN. Let’s say there’s a project in West Virginia,
where they want to have double——

Mr. PORCARI. Double-stack clearance?

The CHAIRMAN.—double-decker, yes——

Mr. PORCARI. Yes.

The CHAIRMAN.—and to go through tunnels that take single-
deckers so that those tunnels have to be made higher; and it’s hap-
pening, and they’re paying for part of it, but you're paying for half
of it, too. I wish there were a way to have more public discussion
about this problem, that we didn’t have to confine it just to the
members of the Commerce Committee, and actually just a few
members of the Commerce Committee who, over the years, have
%inddof followed this. Attendance here is not what I would have

oped.

On the other hand, everybody knows the way I feel, but, more
importantly, Kay Bailey Hutchison feels the same way. I mean,
this was a bipartisan bill that we passed. John Thune feels exactly
the same way, as Byron Dorgan does and I do. And I like that a
lot. We tend to be a very bipartisan committee. We pass a lot of
things out unanimously, that would seem to others to be controver-
sial, that we get unanimous consent agreement on the Senate floor
because people know that we tend to operate in a bipartisan fash-
ion.

And so, in essence, I'm trying to make that comparison to captive
shippers and railroads, and each of them giving up, or getting, you
know, what they need to in order to arrive at parity. And that’s not
subject to a formula; that’s subject to the will primarily of rail-
roads, because, for the most part, I've had to restrain captive ship-
pers from wanting more than they can properly get, and expect the
railroads to go along. But, then when I get that, and then they
growl at me a bit but they know that I'm for them, the railroads
take advantage of that. And so, actually what we did—I just called
off all meetings, in July or something like that, and it was just a
pause, and it was meant to be a pregnant pause so that people
would notice that we had called off meetings. And it was a signal
to the railroads to say, “Look, we really mean this, and you've got
to bring your priorities to the table, and we will deal with them.”
And we’re good at doing that. I mean, I've accepted a lot of things
from railroads that the captive shippers didn’t want to happen, but
I will gladly do that, in the interest of getting an agreement, so
that they will cooperate, and your job will become easier, and Mr.
Porcari can worry about 75 years from now. Well, looking at you,
I think, 25, 30 is probably better. But, in any event
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[Laughter.]

The CHAIRMAN.—you understand what I'm saying. It's a des-
perately important process. Every single shipper who uses a rail-
road is affected by whether this 1s a fair system, or not. And that
lies on your hands, and ours.

So, I'm just going to keep at it, and you’re going to keep at it.
I'm glad you’re here, and I'm glad youre there. And, you know,
fairness is fairness, and that’s what makes America work.

Mr. PocARI. You bet.

The CHAIRMAN. So, with that absolutely unique statement, I'm
going to adjourn the hearing.

Mr. PocARrl. Thank you, Mr. Chairman.

The CHAIRMAN. I thank you both very much.

[Whereupon, at 4:35 p.m., the hearing was adjourned.]
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Executive Summary

Thirty years ago, Congress made sweeping changes to the laws regulating freight
railroads to give the industry the opportunity to improve its finances and its ability
to compete against other transportation modes. The Staggers Rail Act of 1980 al-
lowed freight railroads to get rid of unprofitable lines and to consolidate their oper-
ations. The law also allowed the railroads to charge lower rates to their customers
who operated in a competitive environment, and higher rates to customers who were
“captive” to one railroad carrier for transportation service.

A review of the Class I railroads’ recent financial results shows that the Staggers
Act’s goal of restoring financial stability to the U.S. rail system has been achieved.
The restructuring of the industry that the Staggers Act set into motion thirty years
ago has produced a so-called “rail renaissance.” The four Class I railroads that today
dominate the U.S. rail shipping market are achieving returns on revenue and oper-
ating ratios that rank them among the most profitable businesses in the U.S. econ-
omy.

After struggling with declining market share and rates in the years after the
Staggers Act became law, the railroads have now regained their pricing power and
begun increasing railroads’ share of the freight transportation market. Unlike other
transportation modes such as trucking, the railroads have been able to maintain
their high profit margins even during the sustained economic downturn of 2008-10.
Freight railroads have been assuring their investors the companies will take advan-
tage of this “robust pricing environment” and continue to push rate increases on
their customers.

While the freight railroads have been investing record amounts of their profits
into much-needed capital projects, they have also doubled dividend payments to
their shareholders and spent billions more dollars repurchasing their publicly-trad-
ed shares to boost the short-term value of their stocks. These large expenditures un-
dermine the railroads’ argument that they still lack the income to invest in their
long-term capital needs. In addition to their own capital investments, the railroads
have recently received hundreds of millions of dollars from state governments and
the Federal Government to support their network improvement activities.

The companies’ strong financial performance has attracted billions of new invest-
ment dollars, including the unprecedented $34 billion purchase of the BNSF rail-
road by Berkshire Hathaway, the operating company of the investor Warren Buffett.
Buffett predicts that BNSF and the other large Class I railroads will show “steady
and certain growth” over the coming decades.

In spite of the obvious financial strength of the Class I railroads, their industry
association, the Association of American Railroads (AA R), continues to tell Congress
and the Surface Transportation Board (STB) that the freight rail industry is not yet
financially stable and is not yet capable of meeting its capital needs without the dif-
ferential pricing powers the Staggers Act gave the railroads in 1980. As the rail in-
dustry continues to operate profitably and to aggressively exercise its pricing power,
these claims need to be more carefully scrutinized.

I. Past Financial Problems in the Rail Industry

Faced with a national railroad system in financial decline and physical disrepair,
Congress passed the Staggers Rail Act (Staggers Act) in 1980.1 Citing the railroads’

1Staggers Rail Act of 1980, Pub. L. No. 96-448.
(47)



48

declining share of intercity freight transportation and the industry’s poor financial
performance, the authors of the Staggers Act said the purpose of the law was to
provide “the opportunity for railroads to obtain adequate earnings to restore, main-
tain, and improve their physical facilities while achieving the financial stability of
the national rail system.” 2

The law directed the Interstate Commerce Commission (and its successor, the
Surface Transportation Board) to shift its regulatory focus from rate-making to the
financial health of the railroad industry. Under this new approach, “the Commission
is required to make efforts to ensure that rail carriers earn adequate revenues.”3
The Act legalized private transportation contracts, encouraged railroad mergers, and
accelerated abandonment of unprofitable rail lines.

In order to increase the railroads’ ability to earn “adequate revenues,” the Stag-
gers Act allowed railroads to charge higher rates to shippers over which they had
“market dominance.”* Because railroads could not build their fixed business costs
into the rates they charged shippers who had access to competing transportation
modes—such as trucks, barges, or other railroads—Congress allowed them to charge
higher markups on so-called “captive” shippers without viable transportation alter-
natives. In order to increase the rail industry’s revenues, the Act required regulators
to accept as “reasonable” even rates with very high captive-shipper markups.> Ac-
cording to the authors of the Staggers Act, regulators would have greater authority
to review this so-called “differential pricing” when the railroads were once again fi-
nancially stable businesses.®

The pricing and regulatory reforms in the Staggers Act led to wide-ranging
changes in the railroad industry. In 1980, there were 39 Class I railroads, employ-
ing 458,000 workers, and owning 270,623 miles of track.” Thanks to a wave of merg-
ers and consolidation in the 1980s and 1990s, today there are only seven Class I
railroads. In 2008, these companies employed 164,000 workers and owned 160,734
miles of track.® In spite of the fact that the Class I railroads own significantly less
track and employ fewer workers than they did in 1980, their network handled al-
most twice as much cargo in 2008 (1.7 trillion revenue ton-miles) than it did in 1980
(918 billion revenue ton-miles).?

Also unlike 1980, today four Class I railroads dominate the long-haul freight mar-
ket and function as “regional duopolies” in the eastern and western United States.10
Burlington Northern Santa Fe (BNSF) and Union Pacific dominate freight rail
transportation west of the Mississippi, and CSX and Norfolk Southern dominate the
business east of the Mississippi. In 2008, these four railroads accounted for over 90
percent of Class I freight shipments and over 92 percent of Class I railroads’ $61
billion in revenues.!!

II. Current Financial Picture

In their official communications with the Surface Transportation Board (STB),
freight railroad carriers consistently tell their regulators that while their industry’s
financial condition has significantly improved since 1980, they have not yet reached
the “financial stability” goal established in the Staggers Act. In 2007, for example,
the Association of American Railroads (AAR), the rail industry’s trade group, told
the STB that since the passage of the Staggers Act, Class I railroads have “only

2U.S. House of Representatives, Staggers Rail Act of 1980 Conference Report, 96th Cong. (H.R.
Rep. No. 96-1430) at 80.

31d. at 89.

41d. zt 90-91; 49 U.S.C. § 10707.

5A captive shipper is not entitled to STB review of the reasonableness of a rate unless it can
demonstrate that the rate produces revenues above 180 percent of the railroad’s “variable costs”
in providing the service, and that is has no other transportation alternatives. 49 U.S.C. § 10707.
In the railroad 1ndustry, ‘variable costs” are the expenses a railroad carrier incurs in the course
of a particular shipment of goods, while “fixed costs” (also known as “joint and common costs”)
are the expenses railroads incur to maintain their networks, but are not attributable to specific
customers or shipments.

6 Staggers Rail Act of 1980 Conference Report, supra note 2, at 91. (“The Conferees have adopt-
ed the concept of a jurisdictional level that varies according to the performance of the railroad
industry. When the industry is earning revenues which are adequate, it is appropriate for the
Commission to have the authority to review rate increases more carefully.”).

7 Association of American Railroads, Railroad Facts, 2009 Edition (2009).

81d.

9]d. Railroads measure the total amount of freight they ship using the measure “revenue ton
miles,” which is the weight of paid tonnage multiplied by the total number of miles the freight
has been transported.

10Wolfe Research, A Training Manual. Will Rail Renaissance Survive Recession and Re-Regu-
lation? (May 2009), at 10. (hereinafter * “Wolfe, Training Manual”).

11 Association of American Railroads, Railroad Ten-Year Trends, 1999-2008 (Feb. 2010).
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slowly made progress toward the goal of long-term financial sustainability.” 12 While
“freight railroads are finally showing tangible signs that financial sustainability
might be within reach,” the AA R concluded, the companies have not yet reached
that point.13

A year later, in April 2008, AAR told the STB in written testimony that the rail-
roads’ profitability was “still far from stellar in comparison to the many other indus-
tries against which railroads compete for capital” and that “rail industry profit-
ability has consistently lagged most other industries—and that is still the case
today.” 14

While the rail industry’s regulatory filings with the STB portray an industry that
is still struggling to attract capital and to compete with the other transportation
modes, the railroads’ public financial results tell a different story. According to the
four largest rail companies’ Securities and Exchange Commission (SEC) filings, in
recent years, these companies have far exceeded the Staggers Act’s goal of bringing
the railroads back from the brink of ruin to financial sustainability. In fact, today,
the large U.S. rail companies are some of the most profitable publicly-traded compa-
nies in the world.

Policymakers, outside analysts, and the railroads themselves agree that today’s
industry bears little resemblance to the financially failing, inefficient rail industry
of 1980. In 2007, the U.S. Department of Transportation told the STB that the Stag-
gers Act has been “profoundly successful,” noting that the railroads are financially
healthy, the industry’s infrastructure has been modernized, productivity is high, and
shippers have benefited from lower average rates.1> According to BNSF’s CEO, Mat-
thew Rose, after Staggers passed in 1980, the railroads spent two decades going on
a “productivity binge, wringing out excess costs, getting rid of inefficient lines, find-
ing wage rates that we all could live within, both for employees and our companies.”
He told USA Today, “we think we are a very productive institution at this time.” 16

As a result of these changes, as well as increases in highway congestion and fuel
costs, the railroad industry is no longer at a competitive disadvantage to other
transportation modes, as it was when the Staggers Act was passed in 1980. Accord-
ing to a financial analyst at BB&T Capital Markets, 4 years ago, trucks handled
80 percent of the freight hauls between 700 and 1,000 miles, while today trucks and
railroads split this market.l1” A well-respected transportation analyst, Wolfe Re-
search, predicts that railroads will “likely continue to take market share from the
less fuel-efficient and increasingly less productive truck industry.” 18

A review of the largest four railroads’ Securities and Exchange Commission (SEC)
filings shows just how profitable the large rail companies have become over the last
decade. Figure I demonstrates that the four largest U.S. rail carriers have nearly
doubled their collective profit margin in the last 10 years to 13 percent.!® In fact,
in 2008, the railroad companies’ 12.6 percent profit margin placed the industry fifth
out of 53 industries on Fortune’s list of “most profitable industries,” trailing only the
communications, Internet, pharmaceutical, and medical device industries.2® Be-
tween 2001 and 2008, the railroad industry was ranked in the top ten on Fortune’s
profitability list seven out of eight times. While the railroads were telling their regu-

12 Comments of the Association of American Railroads, STB Ex Parte No. 671, Rail Capacity
and Infrastructure Requirements (April 4, 2007). The STB filings that are cited in this report
can be obtained by searching the STB’s online database by docket number at http://
www.stb.dot.gov | home.nsf/ EnhancedSearch?OpenForm& Type=F.

13]d.

14 Written Testimony of the Association of American Railroads, STB Ex Parte No. 677, Com-
mon Carrier Obligation of Railroads (April 17, 2008).

15 Written testimony of Jeffrey N. Shane, Under Secretary for Policy, Department of Transpor-
tation, STB Ex Parte No. 671, Rail Capacity and Infrastructure Requirements (April 4, 2007).

16 Warren Buffett sees strong rail system as key to U.S. growth, USA Today (Mar. 25, 2010).

17 Burned Before, Railroads Take Risks, Wall Street Journal (June 28, 2010).

18 Wolfe, Training Manual at 6.

19The accounting measure used to measure profitability in this report is “profit margin” or
“return on revenue,” which is the percentage of a company’s revenues that is net income. AAR
and other industry representatives sometimes selectively use another financial ratio, the “return
on shareholders’ equity,” to argue that the railroad industry’s profits are modest compared to
other sectors. Return on equity measures not all net income, but only the income a company
retains from year to year for future growth. Return on equity can be negatively affected by pay-
ing dividends or buying back stock. The Class I railroads’ recent stock buyback activities are
discussed in Section V of this report.

20 Fortune, 2008’s Top Industries: Most Profitable, Return on Revenues (online at htip://
money.cnn.com | magazines | fortune / fortune500 /2009 | performers | industries | profits/) (accessed
Aug. 27, 2010).
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lators that their profitability trailed most other U.S. companies, they were actually
among the U.S. economy’s top performers.

Class | Railroads' Growing Profit Margin
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Figure 1 — Combined Profit Margins (Net Income/Revenue) for BNSF, Union Pacific, CSX,
and Norfolk Southern, 2000-09 (Source: SEC filings)

IIL. Investor Interest in the Freight Railroad Industry

The companies’ SEC filings over the past decade do not show that the railroad
industry is “lagging behind” other industries, as AAR told its regulators in 2008.
In fact, the railroads’ growth in earnings and profitability has outpaced almost all
of the other large industries it competes with for capital in the equity markets. Over
the last decade, the large railroad companies have reported higher revenues and
stable or only slowly-growing expenses, even during the recent economic recession.
This relationship between operating expenses and revenues is known as the “oper-
ating ratio,” and is an important indicator of financial performance in many trans-
portation sectors, including the rail and trucking industries.2!

As Figure II demonstrates, railroads have been steadily lowering their operating
ratios over the past decade, reaching a ten-year low in 2009. This 2009 result is es-
pecially impressive, since it was achieved in the midst of a severe economic down-
turn.

21 See e.g., Testimony of Michael J. Ward, Chairman and CEO, CSX Corporation, U.S. House
Committee on Transportation and Infrastructure, Subcommittee on Railroads, Pipelines, and
Hazardous Materials, Hearing on Investment in the Rail Industry, 110th Congress (March 5,
2008) (H. Rept. 110-104). (“Operating ratio, which is inverse margin or the ratio of operating
expenses to operating revenues expressed as a percentage, is a widely used performance meas-
urement in the railroad industry.”)



51

Class | Railroads' Improving Operating Ratio
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Figure I — Combined Operating Ratios (Expenses/Revenues) for BNSF, Union Pacific, CSX,
and Norfolk Southern, 2000-09 (Source: SEC filings)

As the railroad industry’s profit margins have risen and their operating ratios
have dropped, investors have taken notice. As Figure III shows, the stock value of
the four largest rail carriers over the past 10 years has far exceeded the average
stock value of the large U .S. companies that are part of the S& P 500. An index
of large railroad company stocks monitored by Wolfe Research appreciated 119 per-
cent between 2003 and 2009; the S& P index was down 0.3 percent during the same
period.22 Recent quantitative stock reports published by Standard & Poor’s give
quality rankings of “A,” “A—,“ and “B+” to Union Pacific, Norfolk Southern, and
CSX, respectively. Union Pacific and Norfolk Southern scored above the 90th per-
centile on S&P’s “Investability Quotient,” a measure of an investment’s desirability,
while CSX received a score of 89 percent.23
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Figure IIl - Stock Performance of BNSF, Union Pacific, CSX, and Norfolk Southern
Compared to the S&P 500 Index, 2000-09 (Source: Google Finance)

In November 2009, the investor Warren Buffett expressed his great confidence in
the financial sustainability of the railroad industry by announcing that his com-
pany, Berkshire Hathaway, would purchase the 77.4 percent of the BNSF railroad

22 Wolfe, Training Manual at 6.

23 Standard & Poor’s, Union Pacific, Quantitative Stock Report (Sep. 4, 2010); Standard &
Poor’s, Norfolk Southern, Quantitative Stock Report (Sep. 4, 2010); Standard & Poor’s, CSX,
Quantitative Stock Report (Sep. 4, 2010). Since its purchase by Berkshire Hathaway (see below),
BNSF shares are no longer listed on the New York Stock Exchange.
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his company did not already own. The deal was valued at approximately $34 billion,
making it the largest ever acquisition in Berkshire Hathaway history.24

In discussing his acquisition of BNSF, Buffett said he believed his investment in
BNSF would deliver “steady and certain growth” over the coming decades.2> He also
predicted that the U.S. rail industry has a “dynamic and profitable future” and that
all four big freight railroads will “do very well” in the coming decades because they
are the only mode of freight transportation that will be able to keep up with the
American economy’s increasing demand for consumer goods and raw materials.26
Analysts suggest that as much as $18 billion poured into the rail industry in the
wake of Mr. Buffett’s BNSF announcement.2?

In his annual letter to Berkshire shareholders, Mr. Buffett noted the similarities
between the capital-intensive railroad industry and the regulated electric utilities
his company already owned. Like electric utilities, railroads “provide fundamental
services that are, and will remain, essential to the economic well-being of our cus-
tomers, the communities we serve, and indeed the Nation.” He predicted that Berk-
shire’s investment in BNSF would “deliver significantly increased earnings over
time, albeit at the cost of our investing many tens—yes, tens—of billions of dollars
of incremental equity capital.” 28

IV. Railroad Industry Pricing Power

The railroad industry correctly points out that after the Staggers Act gave the
railroads the ability to negotiate prices with shippers, railroad rates dropped signifi-
cantly. According to the AA R, after adjusting for inflation, rail rates are still lower
than they were in 1980.29 The railroads’ presumed inability to raise rates on freight
shippers with competitive alternatives has long been the industry’s justification for
its differential pricing practices. Because they cannot adequately recover their costs
from shippers with transportation alternatives, railroads are allowed to charge high-
er rates to “captive” shippers without alternatives.30

One of the recent structural changes that the railroad industry does not highlight
is that since 2004, railroads have regained their ability to raise prices on their non-
captive customers. One leading industry analyst, Wolfe Research, refers to this
change as the industry’s “pricing renaissance.” 31 As Figure IV demonstrates, for a
number of years after the Staggers Act was enacted, rail prices measured against
inflation fell by an average of 3.6 percent a year. Since 2004, however, Class I rail-
roads have been raising prices by an average of 5 percent a year above inflation.32
And even during the recent recession, while other modes of freight transportation
have cut their rates, the Class I railroads have been able to push year-over-year
price increases onto their customers.33

This new “pricing power” has led to significant top-line revenue growth for Class
I railroads and has resulted in the swelling profit margins described in the sections
above. And according to Wolfe Research, because railroad rates are still below their
inflation-adjusted 1980 levels, the freight rail carriers believe they will have a “solid
multiyear glide path to continued strong rail pricing hikes regardless of the eco-
nomic environment.”34 A recent Morgan Stanley analysis of the rail industry notes
that in the current environment of strong railroad pricing power, “[r]late negotia-
tions continue to be difficult for shippers and competition remains minimal.” 35

24 Burlington Northern Santa Fe Corporation and Berkshire Hathaway, Inc. Joint Press Re-
lease, Berkshire Hathaway Inc. to Acquire Burlington Northern Santa Fe Corporation (BNSF)
for $100 Per Share in Cash and Stock (Nov. 3, 2009).

25 Buffett: Railroad business is ‘in tune with the future,” USA Today (Nov. 4, 2009).

26 Warren Buffett sees strong rail system as key to U.S. growth, USA Today (Mar. 25, 2010).

27]d.

28 Berkshire Hathaway Letter to Shareholders (Feb. 26, 2010) (online at Atip://
www.berkshirehathaway.com /letters /| 20091tr.pdf).

29 Association of American Railroads, A Short History of U.S. Freight Railroads (May 2010)
(online at http:/ /www.aar.org/incongress [~/ media/aar [ backgroundpapers | ashorthistoryofusfre
ightrailroads.ashx).

30 Government Accountability Office, Freight Railroads: Industry Health Has Improved, but
Concerns about Competition and Capacity Should Be Addressed (Oct. 2006) (GAO 07-94). See
also the discussion in Section I above.

31 Wolfe, Training Manual at 33.

32]d. at 35.

33]d. at 43.

34]d. at 35.

35 Morgan Stanley Research, North American Transportation, Freight Transportation: Rails
2Q10 Review (Aug. 6, 2010).
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Exhibit 17, Historical Rail Rates, 1980-2008
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Figure IV- Annual Class I Rail Rates and Revenues, 1980-2008 (Source: Wolfe Research
using Association of American Railroads Data)

In recent conversations with their investors, the rail companies have discussed
this increase in pricing power and their expectation that it will continue in the fu-
ture. In a recent investor call, Union Pacific’'s CEO, James Young, commented, “[t]
he pricing environment is stronger today than it has been in a long time . . . I feel
very good about the potential in the pricing side going forward.”3¢ A CSX senior
executive, Clarence Gooden, made a similar prediction in his company’s second-
quarter 2010 investment call, when he said, “[lJooking forward, we continue to ex-
pect core price increases to exceed rail inflation.” 37

A number of factors seem to lie behind the railroads’ new “robust pricing environ-
ment.” 38 Post-Staggers Act industry consolidation and capacity reduction slowly
eliminated the excess supply of rails and rail service, while the railroads invested
in making their remaining operations more productive. One industry analyst esti-
mates that the railroads moved from a position of “material excess capacity” to
“tight capacity” in the late 1990s or early 2000s and that the pendulum has contin-
ued to swing further in the industry’s favor as demand for rail services continues
to grow, particularly in the intermodal , coal, and grain markets.3°

Another factor that has contributed to the industry’s renewed pricing power over
the past few years is its shift to short-term contracts with its customers. After the
passage of the Staggers Act, during the time they had weak pricing power, the
freight railroads entered into long-term contracts with many of their customers. As
these so-called “legacy contracts” are expiring, railroads are replacing them with
shorter-term contracts—sometimes for terms as short as 1 year—at significantly
higher rates. Shippers also report that railroads are more frequently offering unilat-
eral “take-it-or-leave-it” contracts to customers, a practice that bears more resem-
blance to setting a tariff rate than establishing a price through negotiation.40

Analysts view these expiring legacy contracts as an important source of pricing
gains over the next few years. According to Wolfe Research, “[a]s these rail contracts
are repriced over the next several years for the first time since the rails gained pric-

36 Union Pacific Corporation 2nd Quarter 2010 Earnings Conference Call (July 22, 2010).

37CSX Corporation 2nd Quarter 2010 Earnings Conference Call (July 13, 2010).

38 Wolfe, Training Manual at 9.

39]d. at 34-35.

40These types of arrangements were the subject of a rulemaking by the STB that was discon-
tinued because consensus on a new rule could not be reached. See STB Ex Parte No. 669 (Inter-
pretation of the Term “Contract” in 49 U.S.C. 10709); STB Ex Parte 676 (Rail Transportation
Contracts Under 49 U.S.C. 10709).
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ing power in 2004, we believe the rails will be recording material rate increases that
could exceed 100 percent in some cases of very old and underpriced business. (e.g.,
ten-year old coal contracts).”4! Morgan Stanley recently rated Union Pacific as its
top Class I rail stock based on the fact that the company has the largest percentage
of “revenue under legacy contract left to reprice.” 42

V. Railroad Industry Capital Investments

Because they have the primary financial responsibility for their rail networks,
Class I freight rail companies have both high fixed operating costs and constant
needs for capital investments. In addition to the high costs of replacing and upgrad-
ing physical assets such as track, ties, and engines, major capital investments are
required to expand the capacity of the rail network to address the growing demand
for freight rail transportation in the United States.43 While they tell Congress that
they are still not producing sufficient revenue to address their long-term capital
needs, a review of the railroads’ financial filings and their statements to their inves-
tors suggests the opposite.

According to SEC reports filed by the four largest Class I railroads and summa-
rized in Figure V, over the past 10 years, the companies made a combined total of
$62.5 billion in capital expenditures to replace and upgrade equipment and expand
their rail networks. As the companies’ revenues grew over the course of the decade,
so did their capital investments. The four railroads spent $4.8 billion in 2000 on
capital projects, while they spent $7.8 billion in 2009. While these capital invest-
ment figures are large, in their public relations materials, the freight railroad indus-
try misleadingly makes them appear larger by adding maintenance costs to capital
investments and calling the total “Spending on Infrastructure & Equipment.” 44

The railroad industry has consistently testified before Congress that while it has
heavily invested in its network and will continue to do so, it will not be able to com-
pletely pay for all of the improvements necessary for freight railroads to meet the
long-term capacity demands of the U.S. economy. These investments include up-
grading tracks and signal control systems, expanding terminals, and improving
bridges and tunnels. In testimony he delivered before the Senate Commerce Com-
mittee in 2009, for example, BNSF CEO, Matthew Rose, said that Class I railroads
would fall short of paying for their long-term capital investments by approximately
$40 billion.45 A few months earlier, Union Pacific’s CEO, James Young, told the
House Transportation Committee that “our industry is only investing about half the
level DOT studies say is needed to meet the demands on freight rail in the fu-
ture.” 46

These statements are inconsistent with statements Class I railroad officials make
about their capital investments to financial analysts in quarterly conference calls.
In these calls, company officials routinely assure analysts their capital investments
are sufficient to address future needs. In an investor call in late 2007, for example,
the CEO of CSX, Michael Ward, told investors that his company was making the
capital investments necessary “to prepare for future growth” and that the company
would continue to “generate the cash-flow to be able to make capital investment for
the future.”47 In an investor call in April 2010, Mr. Young, the Union Pacific CEO,
assured analysts that his company was “continuing to make the critical, long-term
capital investments that support the Company’s growth strategy.” 48

41Wolfe, Training Manual at 45.

42Morgan Stanley Research, North American Transportation, Freight Transportation: Rails
2Q10 Review (Aug. 6, 2010).

43The industry is also working to lower its future capital needs by shifting some of its tradi-
tional costs to its customers, such as the cost of railcars. In 1987, railcars owned by freight rail-
road companies moved 60 percent of tons carried; by 2005, that figure had decreased to 40 per-
cent of tons carried. Government Accountability Office, Freight Railroads, supra, note 30.

44 See e.g., Association of American Railroads, Rail Earnings Today Pay for Rail Capacity and
Service Improvements for Tomorrow (May 2010) (online at http:/ /www.aar.org/incongress/~/
media [ aar/backgroundpapers /
railearningstodaypayforrailcapacityandserviceimprovementsfortomorrow.ashx).

45Testimony of Matthew K. Rose, Chairman, President and CEO, BNSF Railway Company,
U.S. Senate Committee on Commerce Science, and Transportation, Subcommittee on Surface
Transportation and Merchant Marine Infrastructure, Safety and Security, Addressing Surface
Transportation Needs in Rural America, 111th Congress (Aug. 10, 2009) (S. Hrg. 111-490).

46 Testimony of James R. Young, Chairman, President, and CEO, Union Pacific Corporation,
U.S. House Committee on Transportation and Infrastructure, Subcommittee on Railroads, Pipe-
lines, and Hazardous Materials, Freight and Passenger Rail: Present and Future Roles, Perform-
ance, Benefits, and Needs, 111th Congress (Jan. 28, 2009).

47(CSX Corporation 3rd Quarter 2007 Earnings Conference Call (Oct. 17, 2007).

48 Union Pacific 1st Quarter 2010 Earnings Conference Call (Apr. 22, 2010).
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Figure V — Combined Capital Expenditures and Public Stock Repurchases of BNSF, Union
Pucific, CSX, and Norfolk Southern — 2000-09 (Source: SEC filings)

Another indication that the Class I railroads believe they are spending sufficient
amounts of money on their long-term capital needs is that in recent years, they have
used growing portions of their net income to increase their dividend payments and
to repurchase their publicly-traded shares. By reducing the number of shares on the
market, buybacks have the effect of increasing earnings per share and driving up
share prices. The capital expended to buy back shares provides short-term gains in
stock value at the expense of investments that increase capacity and productivity.
As Figure V shows, the four major U.S. railroads cumulatively spent over $2 billion
in share repurchases in 2006, over $6 billion in 2007, and over $5 billion in 2008.
Although none of these companies repurchased shares in 2009, they have resumed
their share buyback programs in 2010.49 According to their most recent SEC quar-
terly filings, CSX, Norfolk Southern, and Union Pacific have already bought back
more than $1.6 billion worth of shares in 2010.

Another factor that freight railroads do not highlight in their discussions of their
long-term capital needs is that several high-profile railroad capacity projects re-
cently have been financed through a combination of public and private funds. Rail-
roads lobby Congress and state governments for taxpayer contributions to their rail
infrastructure improvements and have had a few recent successes in establishing
such “public-private partnerships.”5°

For example, public money funded almost 50 percent of Norfolk Southern’s re-
cently completed “Heartland Corridor” project.5! That project enlarged 28 tunnels
along an old coal route, creating a faster and more direct path for double-stack
freight trains carrying intermodal freight between the international shipping port

49See, e.g., Morgan Stanley Research, North American Transportation, Freight Transpor-
tation: Rails 2Q10 Review (Aug. 6, 2010). (“Share repurchase activity is accelerating at a num-
ber of Class I's—a trend which is likely to add a few percentage points of EPS [earnings per
share] growth annually to CNI, CSX, NSC, and UNP”).

50 See, e.g., Testimony of Matthew K. Rose, Senate Committee on Commerce, Science, and
Transportation, Addressing Surface Transportation Needs in Rural America, 111th Cong. (Aug.
10, 2009) (“As an industry, we're currently spending about $10 billion in the freight rail net-
work. But, if policy leveraged those investments with public partnerships, these investments
would happen more quickly, and with more certainty.”); Testimony of James R. Young, House
Committee on Transportation and Infrastructure, Freight and Passenger Rail: Present and Fu-
ture Roles, Performance, Benefits, and Needs, 111th Cong. (Jan. 28, 2009) (“Congress should
enact and fund programs that allow States to partner with freight railroads to move forward
with projects that benefit both the freight railroad and the public.”).

51 Norfolk Southern put up $97.8 million for the project, the Federal Government added $83.3
million, and Ohio and Virginia provided $9.8 million. Associated Press, Norfolk Southern Opens
New $191 Million Route to Midwest (Sept. 9, 2010).
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in Hampton Roads, Virginia, and Columbus, Ohio.52 Similarly, Norfolk Southern’s
rival, CSX, is looking to the states and Federal Government to contribute more than
50 percent of the cost of its “National Gateway” project, which will also create a
more efficient route for intermodal freight between the Mid-Atlantic ports and the
Midwest. CSX has committed $395 million to this $842 million initiative and has
received $98 million in Federal funding and over $180 million from the states so
far.53

Conclusion

Thirty years ago, in order to restore the financial stability of the U.S. rail net-
work, Congress gave railroads the authority to charge captive shippers higher rates
than other shippers. Today, the goal of restoring the financial health of the rail in-
dustry has been achieved. Class I freight railroads have regained the pricing power
they lacked in the 1980s, and are now some of the most highly profitable businesses
in the U.S. economy. The railroads have high levels of capital investment and con-
sistently produce strong results for their shareholders throughout the economic
cycle. As Congress and the Federal Government look to the Nation’s rail system to
meet the United States’ future transportation needs, they also need to evaluate
wlhether our country’s current rail policy needs to be changed to reflect this new re-
ality.

PREPARED STATEMENT OF ANNE CANBY, PRESIDENT, SURFACE TRANSPORTATION
PoLicy PARTNERSHIP (STPP); AND FOUNDING MEMBER, ONERAIL COALITION

The OneRail Coalition appreciates the opportunity to provide the Committee with
its views on the importance of rail as a critical part of our Nation’s surface transpor-
tation system.

Rail offers significant benefits to travelers, shippers, the general public, and pro-
vides an important link in an integrated intermodal system.

The OneRail Coalition supports expanding the role of rail by providing for addi-
tional public and private investment in the Nation’s rail infrastructure to create
American jobs, de-congest chokepoints, put more freight and passengers on fuel-effi-
cient trains, and reduce our Nation’s greenhouse gas emissions.

The Coalition urges that the Nation’s transportation policies be rebalanced to put
rail on an equal footing with highways and other transportation modes, and notes
that the development of a National Rail Plan presents an historic opportunity to
align the future of our transportation system with critical national priorities. We
look forward to the Plan laying out a comprehensive long-term view for rail trans-
portation in America.

OneRail believes the Plan should establish a national framework for transpor-
tation investment in the context of an overall multimodal transportation network
and specific national goals and performance outcomes. Further, OneRail emphasizes
maintaining a strong focus on safety and security. Relying on common sense and
performance-based regulations, including a flexible approach to new rail safety tech-
nologies, would produce a balanced approach to ensuring a safe and secure rail net-
work.

The Coalition believes that the Federal Government must recognize the complex-
ities of passenger and freight rail partnerships, and recognize that delivering suc-
cessful new high-speed and intercity passenger rail (HSIPR) corridor services will
require significant capital investment, as well as a new level of analysis and con-
sistent communication among and between freight railroads, Amtrak, other pas-
senger operators, and the traveling public.

OneRail supports continued dedicated funding for commuter rail, and underscores
the need to establish new dedicated funding sources for HSIPR including Amtrak.
Further, passenger and freight rail infrastructure projects should be treated as eligi-
ble expenditures to the degree that new revenues are provided from sources above
the existing Highway Trust Fund user payments utilized to fund the current Fed-
eral surface transportation program. OneRail believes the Plan should support poli-
cies that provide matching funds and incentives for rail expansion.

The National Rail Plan should foster economic growth and U.S. job creation by
supporting economic regulatory policies that promote continued robust private in-
vestment in rail to enable railroads to attract and serve the broadest range of freight
customers, as well as intercity and commuter passengers.

52[d.
53 Railroads Redraw the Intermodal Map, Journal of Commerce (Aug. 6, 2010).
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In order to avoid “boom or bust” procurement cycles, support for development of
a renewed U.S. passenger rail equipment manufacturing industry would provide for
sustained equipment purchases and the creation of a strong domestic supplier base
for equipment.

OneRail urges that greater effort be placed on providing rail workforce develop-
ment and planning leadership to support the growth of freight, regional, intercity
passenger and high-speed rail corridors, and foster the qualified rail workforce of
tomorrow.

Finally, the OneRail Coalition urges the National Rail Plan to include 5-, 10- and
20-year milestones to measure metrics such as the percent of population with access
to intercity passenger rail service, growth in market share for rail freight and inter-
city passenger rail and to capture critical public benefits generated from rail invest-
ment including increased mobility and transportation choice, decreased greenhouse
gas emissions, improved energy efficiency and less dependence on oil, increased safe-
ty, job creation and enhanced U.S. competitiveness in the global economy.

We appreciate the opportunity to share our thoughts on the importance of rail and
the role rail can play in the Nation’s transportation system.

The OneRail Coalition includes the American Public Transportation Association,
American Short Line and Regional Railroad Association, Amtrak, Association of
American Railroads, Brotherhood of Railroad Signalmen, National Association of
Railroad Passengers, Natural Resources Defense Council, National Railroad Con-
struction and Maintenance Association, Railway Supply Institute, States for Pas-
senger Rail Coalition, Surface Transportation Policy Partnership, Transportation
Communications International Union/IAM, and United Transportation Union.
Alstom and Parsons Brinckerhoff are Associate Supporters.

For more information please visit www.onerail.org or contact Anne Canby at 202—
466-2641 or acanby@transact.org.

OFFICE OF LEGISLATIVE AFFAIRS
OFFICE OF THE ASSISTANT ATTORNEY GENERAL
DEPARTMENT OF JUSTICE

Washington, DC, September 27, 2004

Hon. F. JAMES SENSENBRENNER, JR.,
Chairman,

Committee on the Judiciary,

U.S. House of Representatives,
Washington, DC.

Dear Chairman Sensenbrenner:

This responds to your letter of July 15, 2004, to the Department of Justice regard-
ing the application of the antitrust laws in the railroad industry. You note that the
various statutory antitrust exemptions for railroad industry activities were enacted
many decades ago, and you question whether continuing this antitrust immunity
serves the public interest. The Department appreciates having the benefit of your
persExperiencethis important issue of competition policy.

The antitrust laws are the chief legal protector of the fire-market principles on
which the American economy is based. Experience has shown that competition
among businesses, each attempting to be successful in selling its products and serv-
ices, leads to better-quality products and services, lower prices, and higher levels of
innovation. The antitrust laws ensure that businesses will not stifle this competition
to the detriment of consumers. Accordingly, the Department has historically opposed
efforts to create sector-specific exemptions to the antitrust laws. The Department
believes such exemptions can be justified only in rare instances, when the funda-
mental free-market values underlying the antitrust laws are compellingly out-
weighed by a clearly paramount and clearly incompatible public policy objective.

In the first decades of the past century, for example, Congress enacted antitrust
exemptions in industries in which it believed normal free-market competition to be
unworkable. These industries included the railroad, airline, trucking, and telephone
industries. In lieu of competition protected by the antitrust laws, Congress estab-
lished comprehensive regulatory regimes that regulated prices, service offerings,
and market entry as well as other aspects of these industries. These regulatory re-
gimes often included statutory antitrust exemptions for conduct approved by the
regulatory agency. And if the regulatory regime was sufficiently pervasive, the
courts could hold that it had implicitly displaced private damages recovery under
the antitrust laws. See Keogh v. Chicago Northwestern Railway, 260 U.S. 156
(1922); Square D Co. v. Niagara Frontier Tariff Bureau, 476 U.S. 409 (1986).
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In the last decades of the past century, policymakers began to reconsider whether
competition was truly unworkable in these industries, and efforts were undertaken
to replace market regulation with competition where possible. As these industries
became deregulated, antitrust exemptions no longer made sense. In the case of air-
lines, for example, the antitrust exemption for mergers approved by the Civil Aero-
nautics Board was repealed and, after a transition period, merger enforcement in
the airline industry reverted to the Department of Justice under the antitrust laws.

In 1995, when Congress abolished the Interstate Commerce Commission and cre-
ated the Surface Transportation Board to retain some of the ICC’s old regulatory
authority, the Department urged Congress to turn over review of railroad mergers
to the antitrust enforcement agencies, as it had done with airlines. See Statement
of Steven C. Sunshine, Deputy Assistant Attorney General, Antitrust Division, Be-
fore the House Transportation Subcommittee on Railroads, January 26, 1995 (at-
tached). Congress opted instead to leave that responsibility with the Surface Trans-
portation Board, with an accompanying antitrust exemption, with the Justice De-
partment limited to an advisory role before the Surface Transportation Board. See
49 U.S.C. §11321(a).

Your letter also describes three specific practices in the railroad industry about
which concerns have been raised about possible anticompetitive effects.

The first practice is the refusal by a railroad that controls one segment of a
freight movement to quote rates separately for that “bottleneck” segment, instead
quoting rates only for the entire freight movement. You note that this practice de-
nies shippers the benefits of competition on segments of the move where an alter-
native carrier might compete for the business. Because of the Surface Transpor-
tation Board’s involvement in approving these rates, and its acceptance of this prac-
tice, relief may not be available under the antitrust laws. If this practice were sub-
ject to the antitrust laws, it could be evaluated as a refusal to deal in possible viola-
tion of section 2 of the Sherman Act, or as a tying arrangement in possible violation
of section 1 of the Sherman Act. Whether it would constitute an antitrust violation
would depend on the particular facts.

The second industry practice you describe is “paper barriers.” Paper barriers are
created when Class I railroads spin off segments of their trackage to short-line or
low-density carriers with contractual terms that prohibit the acquiring carriers from
competing with the Class I railroads for business. Since these contractual terms are
part of an underlying sale transaction that is reviewed and approved by the Surface
Transportation Board, they may be exempted from the reach of the antitrust laws,
depending on the scope of the approval language in each of the Board’s relevant or-
ders. If paper barriers were subject to the antitrust laws, they would be evaluated
under section 1 of the Sherman Act. The Department would examine whether the
restraint is ancillary to the sale of the trackage—i.e., whether the restraint is rea-
sonably necessary to achieve the pro-competitive benefits of the sale.

The third industry practice you describe is the practice by both of the major west-
ern Class I railroads of publicly disclosing tentative prospective shipping rate offer-
ings. Under the antitrust laws, the public disclosure of pricing information among
competitors can, under some circumstances, facilitate collusion and result in in-
creased prices, in violation of section 1 of the Sherman Act. See, e.g., United States
v. Airline Tariff Publishing Co., 1994 Trade Cas. (CCH) 1170,687 (D.D.C. 1994).
Publicly announcing prospective rates outside the confines of a rate approval pro-
ceeding at the Surface Transportation Board is likely to be subject to review under
the antitrust laws. If you know of anyone who has information that you believe
might be useful for evaluating this practice under the antitrust laws, please encour-
age them to contact the Antitrust Division.

Thank you for bringing your interest in these issues to our attention, and for so-
liciting our views as you consider these issues. If we can be of further assistance,
please do not hesitate to contact us.

Sincerely,
WiILLIAM E. MOSCHELLA,
Assistant Attorney General.

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. BiLL NELSON TO
HoN. JOHN D. PORCARI

Question. Would you please describe the reinvestment requirements of other
freight transportation modes?

Answer. Reinvestment requirements for freight transportation are complicated by
the fact that, for highways (and to some extent for rail), the same infrastructure
serves both passenger and freight vehicles. Overall highway reinvestment require-
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ments for both passenger and freight vehicles are estimated in the highway portion
of the biennial Conditions and Performance Report prepared by the Federal High-
way Administration. The latest edition of this Report is 2008 and it includes a num-
ber of alternative definitions of investment needs. The average annual investment
level required to maintain the system (in terms of both physical condition and per-
formance) at its 2006 levels through 2026 are estimated to be $24.8 billion for the
Interstate System, $38.7 billion for the National Highway System, and $105.6 bil-
lion for all roads. There are three different definitions of what is required to improve
the system, based on what benefit-cost ratio threshold is used as a criterion for in-
vestment. One such threshold assumes that all potential capital improvements with
a benefit-cost ratio of 1.0 or higher should be funded. Reinvesting based on this defi-
nition would cost $47 billion for the Interstate System, $76.1 billion for the National
Highway System (NHS), and $174.6 billion for all roads. Alternatively, if the thresh-
old benefit-cost ratio is 1.5, then the cost would be $39 billion for the Interstate Sys-
tem, $60.7 billion for the National Highway System, and $137.4 billion for all roads.
It is important to note that these reinvestment requirements are for a mixed-use
system that handles both freight and passenger use. While trucks carrying freight
use all aspects of the system, 75 percent of the freight-hauling trucks serving places
at least 50 miles apart use the Interstate System, 20 percent use the balance of the
NHS, and 6 percent use other highways. The reinvestment requirements for the
freight component of the highway system can thus be most closely approximated by
the reinvestment costs for the NHS: $38.7 billion annually to maintain the system,
$60.7 billion annually to improve the system based on a benefit-cost ratio of 1.5, and
$76.1 billion annually to improve the system with all projects that have benefits at
least equal to their costs.

Because we do not provide infrastructure funding for the pipeline industry, we do
not have any estimates of reinvestment requirements for the pipeline industry.
However, a report prepared for the INGAA Foundation in 2009 projected that pipe-
line capital expenditures (for both replacement of existing assets and for new con-
struction) could be expected to total $5 to $7.5 billion annually through 2030. Pipe-
lines are very expensive to build, but operate at low cost for long periods. In total,
pipelines move about 17 percent of U.S. freight ton-miles.

Waterway reinvestment requirements are predominantly the responsibility of the
U.S. Army Corps of Engineers (USACE). We are working with the Corps to better
understand how their reinvestment requirements are quantified.

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. BYRON L. DORGAN TO
HoN. JoBN D. PORCARI

Question. The Department of Transportation worked with the USDA on the re-
cently released study on rural transportation. The study seems to agree that in re-
cent rail industry consolidation, consumers and not Wall Street are being saddled
with paying for billions of dollars in railroad merger premiums as “the railroad in-
dustry and the STB are the only industry that adds merger premiums into the rate
base.” Can you explain why no action has been taken to prevent acquisition pre-
miums from impacting rail shippers’ rates?

Answer. The STB has jurisdiction over the economic regulation of railroads.
Under their requirements for formulating regulatory costs, the so called “acquisition
premium” is included in its assessment of these costs. There has been only one rail-
road consolidation where a so-called “acquisition premium” was questioned: the ac-
quisition of Conrail by Norfolk Southern and CSX Transportation, approved in 1998.
In this case the two carriers bid against each other before agreeing to divide Con-
rail’s assets between themselves. Various shipper parties alleged before the STB
that the ultimate price paid for Conrail exceeded the market value of its stock by
billions of dollars, and that paying off the debt undertaken by the acquiring carriers
would: (1) force those railroads to raise rates on captive shippers, and (2) allow them
to evade regulatory oversight because acquisition costs are generally included in a
railroad’s regulatory rate/cost base. These parties, therefore, asked the STB to ex-
tract this premium from the regulatory cost basis. The Board declined to do so on
legal and factual grounds.

First, it found that CSX and Norfolk Southern possessed the financial where-
withal to service the debt without any need to raise rates. Second, the agency noted
that because the merger would largely increase intramodal competition and signifi-
cantly reduce the number of captive shippers, CSX and Norfolk Southern would be
unsuccessful at pursuing such a strategy in any event. Third, the STB emphasized
that the merger synergies reflected in the record and other factors would likely lead
to a lower regulatory rate/cost base. Finally, the STB pointed out that the relief re-
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quested would be contrary to generally accepted accounting principles that had been
judicially affirmed and that the purchase price agreed to by the railroads represents
by far the best evidence of the current market value of Conrail.

Over the course of a lengthy and detailed oversight period there was no evidence
that the so called “acquisition premium” had resulted in increased rail rates. In no
other railroad consolidation has this issue even arisen.

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. MARK WARNER TO
HoN. JOHN D. PORCARI

Question. Virginia applied for and was awarded $75 million of ARRA funding for
a shovel-ready passenger rail project that would construct 11 miles of rail line
around Quantico, Virginia at a 79 MPH speed specification.

FRA has strongly indicated its goal of a 110 MPH capable track and that projects
must conform to PRIIA’s 110 MPH definition of a high speed corridor. Following
years of joint study with FRA, this section of track and its physical and operational
challenges noted by the host railroad renders 90 MPH, the maximum speed in a
mixed freight and higher speed rail environment. FRA has been working with Vir-
ginia and its partners for over a decade on its corridor plans and is well aware of
the challenges of this corridor.

Virginia has been a cooperative partner with FRA in the development of this
grant. At the persuasion of FRA, Virginia has added rail infrastructure to the
project at additional cost as a condition for FRA agreement to fund the project. CSX
and Virginia have come to agreement on how the corridor and its project compo-
nents will be developed and maintained. FRA has not accepted this agreement since
it does not include a performance and penalty for on time performance.

It is difficult to determine when performance should be delivered in a mature,
high density rail corridor that will literally be under construction for decades. On
time performance improvements will be difficult to achieve until the corridor is built
out in significant sections. However, the railroad can ensure the delivery of train
slot capacity and increased speeds of intercity passenger rail service upon comple-
tion of the projects appears easier to achieve.

These two issues (maximum speed in the DC-Richmond Corridor, and the per-
formance requirements of a component project that is one of 19 projects in Virginia’s
overall corridor development plan that delivers a 90 MPH rail corridor) must be re-
solved.

Can you assure me that Virginia will be allowed to move forward with the project
that they applied for and were awarded? Can you commit to me that FRA will part-
ner with Virginia to make high speed rail connecting the Northeast Corridor to the
Southeast Corridor a reality?

Answer. FRA and Virginia Department of Rail and Public Transportation (DRPT)
have partnered in planning for the development of the I-95 corridor for high-speed
rail for nearly 20 years. Multiple reports have been prepared through this partner-
ship, resulting in the identification of 19 projects that are needed to increase the
frequency and speed of intercity passenger rail service on the corridor. While each
project is independent in nature, it is understood that the entire list of projects must
be completed before any significant time savings would be achieved through in-
creased speeds between Richmond and Washington. Until the full set of projects is
completed, each individual project will provide additional capacity that can absorb
operating delays and incrementally improve the reliability of trains across this cor-
ridor.

Considering that the scale of projects on this corridor will amount to nearly $1.7
billion, each incremental project is also a rather costly investment. As you are
aware, DRPT’s 11-mile Arkendale to Powell’s Creek Third Track project was se-
lected for $75 million in funding through FRA’s High-Speed Intercity Passenger Rail
(HSIPR) program. This project was selected upon its merits through a competitive
program that was well over-subscribed. The specific merit of this project was to in-
crease capacity on the I-95 Corridor to reduce interference between intercity pas-
senger, VRE commuter, and CSXT freight traffic. Directly, this project was identi-
fied to improve the on-time performance of Amtrak service on the corridor from 80.8
percent to 82.8 percent. While this improvement may seem slight, committing the
applicant (DRPT), and the host railroad (CSXT) to 82.8 percent will protect the
value of this project as an incremental improvement building toward the ultimate
goal for high-speed intercity passenger rail service on this corridor.

FRA and DRPT are working closely to bring this project closer to delivery. DRPT
and the host railroad have incorporated a modification to the design of this project
at FRA’s request, which will provide the team with a more accurate project budget
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and schedule. Upon completion of the design revisions, an environmental review,
and a stakeholder agreement between DRPT and CSXT, FRA will issue a coopera-
tive agreement for the final design and construction of this important project. A co-
operative agreement is anticipated for December 2010, with construction com-
mencing in the Spring of 2011.

In October, FRA selected Virginia DRPT for an award of $44 Million in FY10
HSIPR funding to prepare a Tier-II EIS for the Richmond-Washington Corridor, in-
cluding Preliminary Engineering for the 19 major projects in their Corridor Develop-
ment Plan. This plan envisions building a 90 mph corridor through these 19
projects, for which DRPT and CSX will perform modeling to determine the ultimate
performance outcomes of the projects. This commitment is provided in a letter of
support, but there is not enough information to support an MOU until modeling is
performed. 110 mph will also be considered for portions of the corridor south of
Fredericksburg.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. KAY BAILEY HUTCHISON TO
HonN. JOHN D. PORCARI

Question 1. The National Conference of State Legislatures has estimated that the
cost to complete the 11 high-speed rail corridors designated by Congress will be ap-
proximately $90 billion. What recommendations do you have for funding a high-
speed rail program?

Answer. The capital investment needed to develop high-speed intercity passenger
rail service discussed in the recently released National Rail Plan Progress Report
will be significant. The Department is presently working to develop the cost esti-
mates associated with the vision in the Progress Report. We believe that we need
to build upon the cost-sharing principles embodied in PRIIA, but the precise role
for the Federal Government in undertaking this investment as well as investment
in other forms of surface transportation, and how we fund that capital investment,
will evolve as part of the debate on the reauthorization of surface transportation
programs next year.

Question 2. What should be the responsibility of the States?

Answer. State participation is key to the success of high-speed and intercity pas-
senger rail development, and over the years State and local governments have
played a growing role in the development of our Nation’s railroad system. PRIIA
made States eligible to receive grant funds for intercity and high-speed passenger
rail, but also required States to prepare State rail plans. In the future, States will
be involved in planning, developing, and managing new core, regional and feeder
high-speed rail services. They will also serve as the principal recipients of Federal
capital grants in support of such services.

Question 3. How does the process for approving high-speed rail projects compare
to the New Starts process for transit projects?

Answer. New Starts is a program administered by the Federal Transit Adminis-
tration and represents the Federal Government’s primary financial resource for sup-
porting locally-planned, implemented, and operated transit “fixed guideway” capital
investments. This includes rail and highway transit systems, such as commuter,
heavy, and light rail and bus rapid transit systems. The program has helped to re-
duce congestion and improve air quality in the areas these systems serve; they have
also fostered the development of more viable, safer, and more livable communities.

While the high-speed and intercity passenger rail (HSIPR) program shares certain
statutory requirements with New Starts, and has adopted a similar phased ap-
proach toward structuring Project Development, there are nonetheless significant
differences between the two programs. Most fundamentally, while New Starts em-
phasizes the centrality of the role of local government in planning and implementing
transit projects, the HSIPR program recognizes the need for a greater role for Fed-
eral leadership in developing high-speed and intercity passenger rail corridors that
often cross multiple states.

Consistent with this more prominent Federal role is the fact that, under the
HSIPR program, projects receive a Federal “green light” for implementation far ear-
lier in the project development process than is generally the case with New Starts.
Whereas in New Starts the Federal commitment to a project generally comes only
after Final Design has commenced, under the HSIPR program FRA can make a
commitment to a project prior to the commencement of Preliminary Engineering, fol-
lowing completion of a rigorous planning and programmatic environmental process.
The “early commitment” approach adopted by the HSIPR program allows for a
project to be implemented more quickly by bringing to bear the combined resources
and talents of the project sponsor and FRA as early as possible, while removing
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much of the uncertainty that comes when project sponsors must significantly ad-
vance a project’s development prior to receiving the backing of their Federal part-
ner.

Question 4. Is DOT performing benefit-cost analysis to determine which high-
speed rail projects should move forward?

Answer. Economic analysis and a benefit-cost analysis are particularly relevant
in the evaluation of HSIPR applications. The evaluation criteria in the HSIPR No-
tice of Funding Availability for FY 2010 noted that it was important for applicants
to account for the benefits and costs of their proposals based on standard data and
consistent with Executive Order 12893. Furthermore, FRA requested applicants to
monetize the transportation and other public benefits that result from the Federal
investment. Quality of the benefit-cost analysis in each of the applications played
a crucial role in the evaluation process, because public benefits are one of the pri-
ority selection factors in the decision-making process and final grant award.

Question 5. How will high-speed rail be integrated with conventional services for
a cohesive, interconnected National Network?

Answer. The goal of the high-speed and intercity passenger rail program is one
of connecting communities where population densities and competitive trip times
create markets for success. This can be achieved through the development of a
multi-tiered passenger rail network that takes into account the different markets
and geographic contexts found throughout the U.S. This approach builds on the leg-
islative framework established in PRIIA and the financial “down payment” com-
mitted in the American Recovery and Reinvestment Act of 2009 (ARRA). The fol-
lowing tiers will create an integrated, interconnected network of high-speed rail and
conventional rail services:

e Core Express Corridors: These routes would connect large urban areas up to
500 miles apart with 2-3 hour travel time and train speeds of between 125 and
250 mph. Service will be frequent and will operate on electrified, dedicated
track that is publicly owned. Based on their operation in and between large,
dense metropolitan regions, the Core Express corridors will form the “backbone”
of the national passenger rail system.

e Regional Corridors: This network would connect mid-sized urban areas, and
smaller communities in between, with convenient, frequent, 90-125 mph service
on a mix of dedicated and shared track, depending on the particular corridor.
In some areas, these corridors could connect to Core Express corridors, with
many potential passenger services operating over both the Core Express and
Regional routes.

o Emerging Feeder Routes: Emerging routes would connect regional urban areas
at speeds up to 90 mph on shared track. In some areas, the Emerging/Feeder
routes could connect to the Core Express or Regional corridors, allowing resi-
dents of these smaller or more distant areas to have efficient access to the na-
tional system.

e Community Connections: For this vision of 21st century passenger rail to be
successful, it must be integrated with existing and future policies and invest-
ments in public transportation, airports, and other modes to provide convenient
options for accessing the passenger rail network. This access is critical to ensur-
irllg that passenger rail is a viable alternative to other methods of intercity trav-
el.

Question 6. What are the implications for the National Rail Plan of PRIIA’s re-
quirement that the plan be consistent with approved State rail plans?

Answer. PRIIA requires states to develop State rail plans as a prerequisite to re-
ceiving Federal funding for rail projects. According to PRIIA, State rail plans should
address State policy involving freight and passenger rail transportation, including
commuter rail operations; establish the period covered by the plan; present prior-
ities and strategies to enhance rail service in the State that benefits the public; and
serve as the basis for Federal and State rail investment within the State. State rail
plans must be coordinated with other State transportation goals and programs.
Under PRIIA, only projects in approved State rail plans are eligible for a grant
award; however, this provision was waived by the American Recovery and Reinvest-
ment Act of 2009 and by DOT FY 2010 appropriations act for projects funded under
those acts.

We have given the states a comprehensive outline, which contains the elements
that their State rail plans should address. In addition, in developing the National
Rlail Plan we have canvassed States as well as reviewed their current State rail
plans.
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Question 7. As you know, I have sponsored legislation to address clear and
present safety problems in the intercity bus industry. There have been a number
of horrific motorcoach accidents in my State and in others in the past few years,
and making motorcoach operations safe is a top priority for me. I was pleased to
see that NHTSA has finally issued a proposed rule to require seat belts on motor
coaches. But why has the agency proposed limiting the requirement to intercity,
tour and commuter bus service, and not requiring belts on buses used in charter
ser\;ice, for special operations such as transportation to casinos, and shuttle serv-
ices?

Answer. In our notice of proposed rulemaking (NPRM), the definition of motor-
coach includes buses sold for intercity, tour, and commuter bus service. We do not
propose to exclude buses used for charter or shuttle services or for special operations
from the definition of a motorcoach. In our proposal, if a charter or shuttle bus has
a Gross Vehicle Weight Rating (GVWR) greater than or equal to 26,000 pounds, 16
or more designated seating positions, and at least 2 rows of passenger seats that
are forward facing, it would be considered a motorcoach and would be required to
meet the provisions in the proposed rule, including having lap/shoulder seat belts
at all forward facing seating positions.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JOHN THUNE TO
HoN. JOHN D. PORCARI

Question 1. This past April, the Departments of Agriculture and Transportation
submitted a report on a joint study of rural transportation issues. Among the re-
port’s findings were that:

e Almost 75 percent of agricultural areas lost rail competition from 1992 to 2007,
and the areas in which a railroad had a monopoly in transporting grain and
oilseeds increased from 10 percent to 15 percent;

e Rail rates for grain and oilseeds rose 46 percent from 2003 to 2007, while rates
for all other products increased 32 percent over the period; and

e From 2001 to 2007, fuel surcharges by the railroads were 55 percent higher
than the incremental increase in the cost of fuel.

What do you believe needs to be done to address these findings?

Answer. Since deregulation in 1980, the railroad industry has greatly reduced its
fixed plant while more than doubling the total tonnage carried. This has greatly in-
creased efficiency and, on the whole, has lowered rates. At the same time, many
railroads have merged into larger companies, resulting in only seven large (Class
I) railroads remaining in the United States.

Prior to the downturn in the economy, the entire freight transportation industry
struggled to meet growing demand that strained existing capacity. Truckers, in par-
ticular, faced with driver shortages and highway congestion, were forced to raise
rates, leading shippers to use other modes where feasible. The railroad industry
took advantage of tight market conditions to raise rates and increase its returns .
While shippers have been unhappy with a perceived loss of competition and with
railroad rates and service, the railroad share of wheat moving for export through
the Pacific Northwest has actually increased over the last 10 years, suggesting that
railroad rates and service levels continue to be attractive to shippers relative to the
available alternatives.

The STB has initiated rules that would make it easier for small shippers, includ-
ing agricultural shippers, to bring a rate case before it and has initiated proceedings
following shipper complaints regarding railroad practices. It has also tightened its
regulation of fuel surcharges. STB investigated fuel surcharges and issued regula-
tions (on January 6, 2007) that require railroads to base any fuel surcharges on ac-
tual increases in the cost of fuel. We believe that this has largely ended abusive fuel
surcharge practices. STB has also established a mediation program and, most re-
cently, instituted a review of the rate exemption process. USDOT believes STB’s
statutory authority is sufficient to address any exercise of market power by rail-
roads.

Question 2. What needs to be done to make it possible for other train operators
to compete with Amtrak to operate new high-speed trains?

Answer. Amtrak’s monopoly to provide intercity passenger rail service was re-
pealed in 1997. Under PRIIA, states are free to select operators for high-speed rail
(HSR) and other Intercity Passenger Rail (IPR) services they develop and whose op-
erations they are willing to fund.
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Basically, there are two types of HSR systems. “New HSR” systems make use of
largely or completely new right-of-way. In that case, Amtrak and the other potential
operators start from an essentially level playing field with respect to the rights to
operate over the new rail infrastructure, as it is specifically designed for HSR use.
“Incremental HSR” systems, however, employ upgraded existing freight railroad
rights-of-way over which Amtrak would ordinarily have access rights at incremental
cost that other potential operators would not possess. For both types of HSR, further
exacerbating the cost differential is Amtrak’s ability to spread its fixed overhead
costs (for example, the fixed costs of its nationwide reservation/information/Internet
system) over a large number of routes and services, while a new operator might
have only one or two routes available against which to charge its overheads.

On the other hand, Amtrak’s costs are high. Therefore, a new train operator that
carefully developed operating methods and cost containment strategies could over-
come some of Amtrak’s inherent cost advantages as it applies them to a given HSR
route. Alternatively, it is conceivable that arrangements could be negotiated that
would enable the new operator to avail itself of Amtrak’s nationwide capabilities
(e.g., the reservation system) at a reasonable cost. Furthermore, out of the complex
negotiations among the FRA, the States, Amtrak, the host railroads, and a prospec-
tive new operator, it might be possible to develop a method to secure for the new
operator trackage rights at a cost that might be bearable.

Question 3. In announcing his latest economic proposal, the President stated that
the next surface transportation reauthorization bill must be deficit neutral. Does the
Administration believe the surface transportation program should be funded
through user fees going forward?

Answer. The Administration is committed to restoring fiscal responsibility and to
paying for all new infrastructure investments made under the President’s plan. Tra-
ditionally, surface transportation infrastructure investments have been fully paid
for. This system has broken down, and the highway trust fund has been allowed
to become insolvent. The Administration intends to work with Congress to change
this—to fully pay for our new infrastructure investments and to restore solvency to
the highway trust fund.

Question 4. How does the President plan to pay for a very costly high-speed rail
program?

Answer. The development of high speed rail corridors does require substantial
capital funding. The Administration firmly believes, however, that HSR’s benefits as
part of a larger reformed and transformed national transportation infrastructure
program will far exceed its costs. The precise means of funding high speed rail,
along with all other surface transportation modes, are under careful consideration
within the Administration and in the Congress.

Question 5. What is the Administration’s position on having one mode—most like-
ly highway users—subsidize other modes of transportation such as transit, and
freight and passenger rail?

Answer. The use of Highway Trust Fund revenues to fund transit expenditures
has been a consensus element of transportation policy since the 1982 Surface Trans-
portation Assistance Act. Similarly, highway revenues have been used to fund bicy-
cle and walking paths since the 1991 Intermodal Surface Transportation Efficiency
Act (ISTEA). Some expenditures for rail projects, such as under the Congestion
Mitigation and Air Quality Program (also authorized in ISTEA) have also been au-
thorized from the Highway Trust Fund when the Congress has judged them either
to benefit highway users or to mitigate costs created by highway use. So the Admin-
istration does not take an absolute position on the use of Highway Trust Fund reve-
nues to cover the costs of investments in other modes.

Question 6. The Administration has talked again and again about the need to get
small businesses borrowing and investing again and has been quite critical of the
Nation’s banks for not lending investment capital. Can you tell me what the Admin-
istration has been doing to promote the $35 billion that’s at your disposal under the
Railroad Rehabilitation and Improvement Financing, or RRIF Program?

Answer. FRA hired a new program manager for the RRIF program in September
2009. During the past year, the RRIF program office has visited numerous rail con-
ferences to promote the RRIF program and its benefits. More importantly, the De-
partment recently published in the Federal Register the first ever policy statement
on the consideration of RRIF applications that will help prospective applicants bet-
ter understand what they need to do to have a successful application.

Question 7. How many applications has FRA received since January 2009, and
how many of those applications have been approved?

Answer. Sixteen applications have been received since January 2009. Of these ap-
plications, four have been approved as of October 6, 2010, three were not approved,
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three were withdrawn or are on hold at the request of the applicant, and the others
are still in process.

Question 8. How many applications have been decided within the 90-day period
mandated by SAFETEA-LU?

Answer. Since the establishment of the 90-day schedule in SAFETEA-LU in 2005,
only two applications took more than 90 days, and both were decided within a few
days after the 90-day period expired.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. MARK WARNER TO
Hon. DANIEL R. ELrioTT 11T

Question 1. As I am sure you know, it is very important for a company not only
to meet its cost of capital, but to exceed it. How does this principle factor into the
STB’s decisions? Does the STB want railroads to exceed their cost of capital in order
to attract the level of investment needed to maintain and expand their systems?

Answer. Railroads should be permitted to exceed their cost of capital in a given
year. The railroad industry is cyclical, so that while a carrier may earn a return
above the cost of capital in 1 year, the tide may turn and returns may drop below
the cost of capital in the next. The agency attempts to permit sufficient returns so
that, over the course of a business cycle, the carriers can sustain a return on invest-
ment needed to attract capital and maintain their infrastructure. The Board factors
this principle into its rate setting approaches, which all take a long-term view to
determine if the carriers are earning excessive returns over a 4, 5, or 10 year hori-
zon (depending on the complexity of the rate analysis used). This approach is con-
sistent with the agency’s statutory mandate (49 U.S.C. 10704(a)(2)) to permit the
carriers sufficient revenues to “attract and retain capital in amounts adequate to
provide a sound transportation system in the United States.”

Question 2. The industry says current proposed STB Reauthorization legislation
could put up to $6 billion at risk annually (about the amount of the industry’s total
net income in 2009). Do you believe that this decrease could put at risk the indus-
try’s investments in maintaining and expanding rail networks? Would there be a
risk of railroads raising rates on customers to the point that those customers would
switch back to using trucks to transport their freight?

Answer. I am aware the industry has made such claims, but fail to see how the
proposed reauthorization would put $6 billion at risk annually. That figure seems
to suggest that all rail transportation rates would be driven to the statutory juris-
dictional floor (180 percent of variable cost). Such an outcome is implausible, par-
ticularly given the broad discretion afforded the agency to implement many of the
key provisions of S. 2889. However, the industry has never shared any such analysis
with me or the Board, so I cannot assess the validity of that position.

If the bill did in fact reduce railroad revenues by $6 billion a year, that would
plainly put at risk the health and continued viability of the American freight rail-
road system.

If the bill were implemented in a reasonable and measured fashion, I do not be-
lieve it would cause railroads to increase rates and drive customers with competitive
options back to using truck. A reduction in the rates to reasonable levels that rail-
roads can charge captive traffic should have no impact on their pricing decision for
competitive traffic. The carriers price according to market demand. Unless there is
a change in market demand, or a change in the cost of providing the service, I would
not expect that the carriers would adjust prices for truck-competitive traffic.

However, if the bill is not implemented in a responsible and measured fashion,
the new provisions could inject serious operating inefficiencies into the rail network.
If that happens, then the carriers would indeed respond to any increase in operating
costs by increasing transportation rates and thus driving traffic to the highways, a
result I do not believe is contemplated by the bill or is in the public interest.

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. BYRON L. DORGAN TO
HoN. DANIEL R. ELLIOTT III

Question. In 2007, the STB issued a long overdue decision to establish standards
for shippers to file challenges to paper barriers. I understand that since 2007, only
one shipper has challenged a paper barrier under this standard and that case has
been pending for over two and a half years. Do you agree that shippers need real
avenues for relief from paper barriers and do you believe that the current process
offers shippers the opportunity for relief? Has the delay and inaction in the single
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paper barrier case filed deterred other shippers from challenging unreasonable
paper barriers at the STB?

Answer. In the 2007 proceedings to which you refer (Review of Rail Access and
Competition Issues—Renewed Petition of the Western Coal Traffic League, STB Ex
Parte No. 575 and Disclosure of Rail Interchange Commitments, STB Ex Parte No.
575 (Sub No. 1) (served Oct. 29, 2007)), the Board gave thorough consideration to
the effect of paper barriers and concluded that they should be scrutinized on a case-
by-case basis. It also concluded that not all paper barriers are anticompetitive in
nature and that paper barriers can provide a means by which a Class I carrier can
economically justify selling a marginally profitable line to a shortline carrier, rather
tha}rll abandoning the line, which would result in the shipper losing rail service alto-
gether.

In those instances where a shipper does believe that it has been harmed as a re-
sult of a paper barrier, I believe that the policies put in place by the Board in 2007
provide them with an avenue to relief. In that proceeding, the. Board required car-
riers to disclose when a paper barrier is created, so that such arrangements are no
longer hidden from shippers. The Board also spelled out with greater clarity how
challenges to paper barriers should be brought and the factors that the agency
would look at in evaluating whether those paper barriers are proper. However, I am
oper(lil to ways to improve the transparency and efficiency of this process going for-
ward.

The specific case to which you are referring is Entergy Arkansas, Inc. and Entergy
Services, Inc. v. Union Pacific Railroad Company and Missouri & Northern Arkan-
sas Railroad Company, Inc., STB Docket No. 42104. Although this case has been
pending at the agency for some time, it is not due to inaction. To the contrary, this
case involves several complex and novel issues that go beyond a mere challenge to
a paper barrier. Moreover, there has been a significant volume of evidence (over 50
filings) and some of the delay has been the result of the fact that the Board has
had to request additional evidence to address all of the issues that have been raised.

I do not believe that the length of time that the Entergy case has been pending
has caused other shippers from challenging paper barriers. I believe that the ship-
per community is aware that the Entergy case is complex and unique and that if
a challenge to a paper barrier were brought under less complicated circumstances,
the Board would process that case quickly.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. KAY BAILEY HUTCHISON TO
Hon. DANIEL R. ELvioTT 11T

Question 1. As you know, last December, the Committee reported legislation to
reauthorize the STB and reform certain aspects of railroad regulation under the
Staggers Act. Is the STB satisfied with the proposed reauthorization measure or are
there additional areas you would like to see addressed?

Answer. As an independent regulatory agency, the Board does not express opin-
ions on the merits of pending legislation; rather the agency will be prepared to im-
plement the bill once it is signed into law. However, it is clear that the legislation
would make the agency more proactive and would authorize more resources to allow
it to carry out its mission more robustly. I would like to note several measures in
the legislation that would provide the agency with better regulatory tools to carry
out that mission.

First, I am supportive of the provision in the legislation that would allow the
Board to initiate investigations on its own accord (except in rate disputes). This
would eliminate the need for a party to file a complaint before the Board inves-
tigates, a requirement that serves as a barrier to the Board examining matters that
it knows are a source of conflict, but which it can do nothing about. Having the abil-
ity to investigate matters on its own accord, the Board could be more proactive—
rather than reactive—to problems it spots in the rail industry.

Second, I am supportive of the provisions that would give the Board the ability
to refer certain disputes to arbitration. As I mentioned during my oral testimony,
I have initiated a proceeding to explore ways to improve our current arbitration
process, which has admittedly been a failure. Although I am hopeful that this pro-
ceeding will ultimately lead to an improved arbitration process, use of arbitration
will still be limited by the fact that it is only voluntary. Providing the Board with
statutory authority to require arbitration would give the process much more lever-
age. I think use of arbitration would be particularly helpful in resolving those iso-
lated disputes that do not have industry-wide ramifications.

Finally, I am pleased with the provisions in the legislation that require the Board
to carry on with its efforts to revamp the Uniform Rail Costing System (URCS). As
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I have repeatedly stated, it is imperative that the Board improve URCS so that par-
ties can feel confident that the results of our decisions are in fact accurate.

Question 2. As you know, the rail reform bill reported by the Committee last De-
cember would require railroads to quote bottleneck rates and direct the STB to es-
tablish standards for determining the reasonableness of such rates. To guide the
Board, the bill specifies 6 elements of a reasonable rate, including the carrier’s abil-
ity to recoup its costs and earn a reasonable return on a bottleneck rate. What is
the STB’s view of the railroads’ demand for “lost contribution™? Should the railroads
be entitled to all of the profits they stand to lose in quoting bottleneck rates, even
though they would no longer be providing service over a portion of the route?

Answer. At this time, the STB has no view on the railroads’ request for lost con-
tribution. This is one of the issues I plan to seek public comment on in a proceeding
to explore our competitive access rules. Such a hearing will give us the opportunity
to hear from the industry and various experts on the pros and cons of such a re-
quest. But until the agency has benefited from that input, it would be premature
to take any position on that issue.

Question 3. How far can the STB go in opening access without additional statu-
tory authority?

Answer. Again, unfortunately, I can offer no view at this time. The Board has
statutory authority to order competitive access remedies—including reciprocal
switching (49 U.S.C. 11102(c)), terminal access (49 U.S.C. 11102(a)), and alternative
through routes (49 U.S.C. 10705))—in specific situations. The precise scope of that
discretion, however, is unclear. It is my intent to explore that issue in an upcoming
hearing on our competitive access rules. But until the matter has been fully briefed,
it would be premature to offer my views on how far the Board can go to open access
under the existing statutory structure.

Question 4. As you know, revenue adequacy is one of four constraints on a rail-
road’s pricing of captive traffic. The STB has long said that “revenue adequacy is
a long-term concept that calls for a company, over time, to average return on invest-
ment equal to its cost of capital.” How does the Board define “long-term”? Norfolk
Southern has been revenue adequate for a number of years, and yet the STB has
not applied the revenue adequacy constraint to the rates NS charges. How does the
Board intend to apply the revenue adequacy constraint when railroads achieve rev-
enue adequacy for a sustained period?

Answer. In Coal Rate Guidelines (1985), the rulemaking in which the Board’s
predecessor agency, the Interstate Commerce Commission (ICC), created the rev-
enue adequacy constraint, the agency stated “that revenue adequacy is a long-term
concept that calls for a company, over time, to average return on investment equal
to its cost of capital. In any industry there are business cycles producing years dur-
ing which earnings exceed projections and years when they fall short of the target.”
The ICC then specified in a footnote, “We will not attempt to decide here what pe-
riod of time may be sufficiently representative in every case. This will vary depend-
ing upon the carrier’s traffic base and the relative stability of the economy at the
time.”

Accordingly, there is no bright-line cut-off for the number of years that a carrier
must achieve revenue adequacy for the revenue adequacy constraint to apply. Rath-
er, it will depend on the facts of each individual case. However, as the ICC noted,
the number of years should be representative of a business cycle, so it would be in-
cumbent on a complaint to show that the number of years the carrier has achieved
revenue adequacy are reflective of such a business cycle.

It is true that Norfolk Southern Railway Co. (NSR) has earned a return on invest-
ment that exceeds the industry average cost of capital over the past several years,
though the Board has not yet issued its 2009 revenue adequacy calculation. How-
ever, even if it were assumed that this would make the revenue adequacy constraint
applicable to NSR, the Board does not apply the revenue adequacy constraint on its
own accord. Rather, as set forth in Coal Rate Guidelines, if a shipper believes that
it is paying rates in excess of what NSR needs to charge to achieve revenue ade-
quacy, that shipper must file a rate complaint with the Board.

There is no formulaic test or methodology for a complaint based on the revenue
adequacy constraint as there is for the stand-alone cost constraint. Accordingly, I
cannot specify in detail what evidence the complainant must submit, but such evi-
dence would have to show that the rail carrier is charging the shipper a rate beyond
what the carrier needs to charge in order to maintain revenue adequacy. The Board
would consider this evidence one case at a time.

If there were a number of revenue adequacy rate complaints over time, eventually
a body of case law would develop that would guide future parties bringing such
cases, as happened with the stand-alone cost test. The ICC did provide some guid-
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ance in Coal Rate Guidelines, stating that “A railroad seeking to earn revenues that
would provide it, over the long term, a return on investment above the cost of cap-
ital would have to demonstrate with particularity: (1) a need for the higher reve-
nues; (2) the harm it would suffer if it could not collect them; and (3) why the cap-
tive shippers should provide them.” The Board also processed a rate complaint
against a pipeline carrier (CF Industries, Inc. v. Koch Pipeline Co., L.P., 4 S.T.B.
637 (2000)) in which the complainant successfully used the revenue adequacy con-
straint.

Question 5. Is the value of a railroad’s assets adjusted for capital invested by Fed-
eral, state, and other government or quasi-government entities in the determination
of revenue adequacy, and if so, how? If not, shouldn’t it be? Why should railroads
be entitled to a return on investment for capital invested by government bodies?

Answer. The value of railroad assets is adjusted to reflect capital from public
sources. Funds provided by government subsidies have no cost to the carriers and
are subtracted from the net investment base in computing revenue adequacy be-
cause railroads should not earn returns on increases in asset bases generated from
investments that were paid for by government subsidies.

Because of the Department of Transportation’s issuance of Transportation Invest-
ment Generating Economic Recovery (TIGER) grants, the Board’s accountants ear-
lier this year reminded rail carriers of their obligation to account for capital in-
vested in their systems by governmental bodies separately, and to exclude such cap-
ital from the carrier’s asset base for the purposes of our revenue adequacy deter-
mination. Therefore, in the future, Class I railroads should disclose the amount of
government funding (i.e., Tiger Grants, grants, and subsidies) in footnotes to Sched-
ule 250 annual reports. We will continue to monitor and audit the carriers’ public
filings to ensure they are in compliance with our reporting requirements.

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JOHN THUNE TO
HoN. DANIEL R. ELrLiOoTT IIT

Question 1. This past April, the Departments of Agriculture and Transportation
submitted a report on a joint study of rural transportation issues. Among the re-
port’s findings were that:

e Almost 75 percent of agricultural areas lost rail competition from 1992 to 2007,
and the areas in which a railroad had a monopoly in transporting grain and
oilseeds increased from 10 percent to 15 percent;

e Rail rates for grain and oilseeds rose 46 percent from 2003 to 2007, while rates
for all other products increased 32 percent over the period; and

e From 2001 to 2007, fuel surcharges by the railroads were 55 percent higher
than the incremental increase in the cost of fuel.

What do you believe needs to be done to address these findings?

Answer. I have reviewed the joint report by the Departments of Agriculture and
Transportation and it raises a number of important issues. I believe it is appro-
priate for the agency to explore the state of competition as part of a broader inquiry
into the state of its competitive access rules, particularly as the conclusions of that
study appear to diverge with some of the conclusions of the competition study con-
ducted by Christensen Associates for the STB. And, in that inquiry of its competi-
tive access remedies, the Board will explore in more depth the issues of captivity
that many agricultural shippers face. To that end, the agency has announced that
it will hold a hearing on December 9, 2010, to begin re-examining the class exemp-
tion for certain commodities.

Question 2. A recent study conducted by Christensen Associates for the STB indi-
cates that the percentage of rail tonnage moving at a revenue-to-variable cost ratio
of less than 100 percent has risen from 16 percent in 2001 to 25 percent in 2008.
The percentage of rail tonnage moving at rates producing a revenue-to-variable cost
ratio above 300 percent has also risen, from 6 percent to 9 percent of total tonnage.
Is it correct to interpret this trend as showing that where competition exists, prices
are being driven down, and that where competition does not exist, prices are going
up? What justification can there be for the railroads moving one-quarter of their
traffic at rates that don’t cover their variable costs, let alone contribute to fixed
costs and a return on investment?

Answer. The Christensen report found that overall railroad rates have been stead-
ily increasing since 2004, with a particularly sharp increase in 2008. The report also
found evidence that shippers with less access to competition paid higher rates while
otherwise similar shippers with more competition paid lower rates. But the steady
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increase in the short term rates detected by Christensen was attributed to cost in-
creases rather than an increase in the exercise of market power by the railroad. At
this point, I have no basis to disagree with the report, but I look forward to explor-
ing the issue in more depth as we move forward and reexamine our competitive ac-
cess rules.

Concerns about the large amount of railroad traffic with rates below “variable
costs,” as calculated by the Board’s Uniform Rail Costing System (URCS), are mis-
placed. For many decades, a significant portion of rail traffic has traveled below the
“variable cost” as calculated by the agency. This is true because, as the Board has
long observed, URCS is not a marginal cost model. Short-run marginal costs are the
operating costs that would not be incurred but for a particular movement. Examples
of these directly variable costs include fuel, labor, track maintenance, and switching
costs. These costs are the kinds of expenses that a carrier should consider when set-
ting transportation rates for a particular movement in the short run. And any rate
above marginal cost will make a contribution to the railroad network, which in turn
reduces the contribution the carrier needs to earn from captive traffic to be revenue
adequate.

However, the marginal cost associated with handling particular traffic is not read-
ily measurable. So the agency has, for decades (dating back as far as the 1930s),
used a costing model that seeks to include in its estimate the long run variable
costs. Expenses included in this measure include maintenance-of-way and struc-
tures, management expenses, depreciation, interest on debt, and return on invest-
ment. As a result, “URCS variable costs may include a significant portion of what
may actually be unattributable joint and common costs.” Simplified Standards, 1
S.T.B. 1004, 1028 (1996). For example, the agency’s general purpose costing model
has long included 50 percent of road ownership costs as a “variable cost” for regu-
latory costing purposes. Thus, regarding traffic with a revenue-to-variable cost ratio
less than 100 percent, it is possible that even though this traffic would appear, on
its face, to be money-losing traffic, because of the way URCS accounts for road prop-
erty investment (a significant cost to rail carriers), that is not always the case. In
other words, traffic with an R/VC ratio of 90 percent may be contributing to the
fixed costs of the carrier’s network, but because of the way URCS accounts for road
property investment, it is showing up as moving at below cost.

In addition, it is also true that some traffic moves at rates below even the mar-
ginal cost of handling that traffic. Movements under legacy, long-term contracts,
where the escalation clause may not have kept pace with rising costs, are a likely
candidate. But because our costing model was never designed to capture marginal
costs, looking at the amount of traffic that falls below 100 percent of URCS is not
an accurate measure of unprofitable traffic.

Question 3. What impact do you believe caps on carbon emissions as part of cli-
mate change legislation would have on railroad coal traffic, and by extension, on
overall railroad revenues?

Answer. The STB Board Members participate in regular meetings of the Rail En-
ergy Transportation Advisory Committee, which was formed to provide reports and
advice to the Board on issues concerning transportation of energy-related cargo, in-
cluding coal. As part of that input, the Board has received two recent presentations
by the U.S. Energy Information Agency addressing the future outlook for energy de-
mand and consumption, “Outlook for U.S. Coal, Presentation to Rail Energy Trans-
portation Advisory Committee of the Surface Transportation Board at FERC” (De-
cember 1, 2009), and “EIA’s Outlook Through 2035 From the Annual Energy Out-
look 2010, Surface Transportation Board, Washington, D.C.” (March 23, 2010).
These presentations have included detailed quantitative analyses of scenarios incor-
porating a variety of possible legislative and regulatory initiatives. These projections
represent a considerable range, corresponding with the types of legislative and regu-
latory actions that are incorporated into the projections. The reports, and links to
additional detailed reports prepared on these topics, may be found in full at the Rail
Energy and Transportation Advisory Committee section of the STB’s website,
wwuw.stb.dot.gov. The impact of any proposal would of course depend on the par-
ticular details of the proposed legislation.

RESPONSE TO WRITTEN QUESTION SUBMITTED BY HON. OLYMPIA J. SNOWE TO
Hon. DANIEL R. ELvuioTT IIT

Question. As you know, in February, the Montreal, Maine, & Atlantic Railway
(MMA) submitted an application to abandon a rail line from Millinocket north to
Van Buren—along which a vast majority of Maine’s timber and paper industries
work. The abandonment process is a complicated one; it requires a series of events
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to occur, all overseen and agreed to by the Surface Transportation Board. The State
of Maine has taken steps to purchase the underlying track and real estate—and to
negotiate an equitable settlement. But if this fails, losing an operating railroad in
northern Maine would decimate the economy, forcing nearly 100,000 more trucks
onto the roads, and driving up shipping costs for the lumber and paper manufactur-
ers. There has not been a contested abandonment case in more than two decades.
Please provide this committee with an update on the STB’s efforts with respect to this
case. From your perspective, what can the STB do to find an equitable solution that
prote?cts Jjobs and ensures the long-term viability of freight rail in this part of the
state?

Answer. The application filed by Montreal, Maine & Atlantic Railway (MMA) in
STB Docket No. AB-1043 (Sub-No. 1) to abandon several different rail lines has pre-
sented the Board with significant issues to resolve. As a matter still pending before
the Board, there is little I can say about the merits of that dispute, but I was
pleased to see that the parties recently filed with the Board a term sheet that out-
lines a deal that would allow MMA to sell the line to the state of Maine for contin-
ued rail service.

I would like to detail our efforts to mediate an alternative to abandonment that
have contributed to this outcome. First, I encouraged the parties to enter into medi-
ation to see if they could work out a solution that did not involve the abandonment
of the MMA lines. To help shepherd this process, I appointed the Board’s most expe-
rienced mediator and the chief economist of the agency to this matter. When it be-
came clear that the parties would not be able to reach an agreement before the
deadline for the Board to rule on MMA’s abandonment application, I directed the
Board staff to take the unprecedented action of postponing a ruling on the applica-
tion, so that the parties would be able to continue their negotiations.

Second, at the request of the Maine Congressional Delegation and Maine Depart-
ment of Transportation (Maine DOT), the Board held a field hearing in Presque Isle,
Maine, on July 7, 2010. Speakers representing public officials, the railroad, the
State, shippers, business and community interests, and rail labor testified at the
hearing. The purpose of the hearing was so that the Board members and staff could
hear firsthand from the parties that would be affected if the lines were abandoned
and from MMA the difficulties it would face if it were required to keep the lines
in operation. The hearing was also intended to serve as an airing of the facts, in
order to help the parties in their mediated discussions. I believe our decision to take
this matter to the residents of Maine, rather than ask them to come to Washington,
served the dual purpose of letting the affected public voice their concerns with the
transaction and better informing my colleagues and me of the impact the abandon-
ment will have on the region.

O
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