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ENHANCING THE PRESIDENT'S AUTHORITY
TO ELIMINATE WASTEFUL SPENDING AND
REDUCE THE BUDGET DEFICIT

TUESDAY, MARCH 15, 2011

U.S. SENATE,
SUBCOMMITTEE ON FEDERAL FINANCIAL MANAGEMENT,
GOVERNMENT INFORMATION, FEDERAL SERVICES,
AND INTERNATIONAL SECURITY,
OF THE COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:30 p.m., in room
SD-342, Dirksen Senate Office Building, Hon. Thomas R. Carper,
Chairman of the Subcommittee, presiding.

Present: Senators Carper, Levin, Begich, Brown and McCain.

OPENING STATEMENT OF SENATOR CARPER

Senator CARPER. Our hearing will come to order, not that it is
in disorder, but our hearing will come to order. Welcome, one and
all. Senator McCain and I are delighted that you are here. We will
be joined by some of our colleagues. Our caucus lunch is just break-
]iong up. We will be joined by some of our colleagues here in a little

it.

But as we gather here today for this afternoon’s hearing, our Na-
tion’s debt stands at $14 trillion. Ten years ago on this date, it
stood at less than half that amount, $5.7 trillion to be precise. If
we remain on our current course, it may double again by the end
of this decade.

The debt of our Federal Government held by the public as a per-
centage of Gross Domestic Product (GDP) has risen to 63 percent.
That is up from 33 percent a decade ago. The last time it was this
high was at the end of World War II. In fact, the only time it has
ever been this high was at the end of that war.

That level of debt was not sustainable then and it is not sustain-
able today. We need only ask our friends in Greece and in Ireland
about that. The Fiscal Commission led by Erskine Bowles, former
White House Chief of Staff under Bill Clinton, and by former Sen-
ator Alan Simpson, provided us with a roadmap out of this morass.
We see at least one person sitting at this table today who worked
on that, maybe more than just one. So we thank you for that.

They provided us with a roadmap out of this morass, reducing
the cumulative deficits for the Federal Government over the next
decade by some $4 trillion. That roadmap offers a balanced ap-

o))
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proach to fixing our long-term fiscal problems, with about a third
of the savings coming from new revenues and about two-thirds
coming from spending reductions that would touch domestic spend-
ing, defense spending, and entitlements.

However, if we really want to dig our way out of this mess, we
are going to have to explore a number of innovative ideas and ad-
dress the problems from all angles. Sometimes when Congress
passes appropriations bills, a spending item or two, maybe three,
may be included that do not make much sense. And while the ma-
jority of lawmakers, along with the Administration, may view those
specific items as wasteful and unnecessary, there is no practical
mechanism that enables them to single out the egregious items.

Oftentimes, these items are contained in must-pass legislation
that we are considering just days or hours before the end of session
or the expiration of a continuing resolution (CR). Far too often, we
accept a handful of spending items that are truly wasteful as the
cost of doing business in just getting bills passed.

A common sense way to prevent this from occurring is to modify
the President’s ability to get Congress to consider spending cuts.
Under current law, the President has the authority to suggest re-
scissions. The President has had this authority since 1974 with leg-
islation, I think it was called, John, I think it was called the Im-
poundment Act. It was signed into law by, maybe by former Presi-
dent Nixon.

Any time we send the President a spending bill under current
law now, he or she can sign it and then propose that the Congress
consider rescinding or either reducing or eliminating certain items,
spending items, in that bill. However, Congress has no obligation
to vote on these rescissions and, in point of fact, rarely does.

If no action is taken within 45 days, the President releases the
funding. The past two Presidential Administrations, I am told,
have abandoned usage of this tool due to its ineffectiveness. My
staff tells me that not a single rescission has been proposed in the
last decade, which is pretty amazing if it is actually true.

Congress did pass legislation in 1996 that aimed to increase the
President’s rescission powers. It was called the Line Item Veto Act
(LIVA). It permanently enabled the President to veto any spending
or revenue measures within legislation unless both chambers
voted, by a super-majority, to override the President’s action.

It did not say the President—it just said the President could veto
spending items, line items in spending bills, in appropriations bills,
so the President could go into entitlement legislation and veto, line
item veto, items there; and also, do the same thing with revenue
measures. And that those vetoes, those line item vetoes within dis-
cretionary spending, entitlement programs, and in revenues would
become law unless two-thirds of the House and two-thirds of the
Senate voted to override those cuts.

The Supreme Court unanimously, I think, rejected that change
in law, in part, I presume, because they thought it was unconstitu-
tional. If nothing else, I will tell you this, it sure was a major,
major shift in the power between the three branches of govern-
ment.

I talked to one of my colleagues today, Senator McCain, who was
here in 1996, and I was trying to convince him to sign as a co-spon-
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sor of our legislation, and I compared our legislation to a 4-year
test drive, which really was a statutory line in the veto powers to
the President, and I said, “Compare this to what was available in
1996.” I said, “In 1996, it was like giving the President a bazooka
to keep under his desk.” And then my colleague, our colleague,
said, “Oh, in 1996 I was no good.” I said, “You voted for it.”

And so, my hope is that some folks who voted for that who now
think it was too extreme will look at what we are trying to do here
and say, “This is just about right.” The story of the three bears,
three little bears, too hot, too cold, just about right? My hope is
that a lot of people say, “This might be just about right.”

Well, I am not interested in a proposal like that, but I do believe
there is a way to enhance the President’s existing authority with-
out overstepping constitutional boundaries. Senator McCain and I
have introduced legislation to do just that. We did this in the last
Congress with Russ Feingold, our former colleague from Wisconsin,
but we introduced the Reduce Unnecessary Spending Act that
seeks to do just that, and that is to strengthen the President’s re-
scission powers without violating the Constitution.

It does not change—our legislation does not change how the
President proposes rescissions, but it does require Congress to ac-
tually vote on them in a timely manner. Our bill would provide this
authority only through 2015, creating something akin to what I call
a 4-year test drive, a 4-year test drive for statutory line item veto
powers.

This would allow the Congress to see how well or not the new
authority works to determine whether to extend it, amend it, or
allow it to expire after 2015. I believe that the 1996 Line Item Veto
Act ceded far too much power to the Executive Branch, and it came
at the expense of the Legislative Branch. Our proposal would sim-
ply update an existing budget process to give the President a tar-
geted, effective tool that he or she can use to single out individual
line items in appropriations bills. Our measure is not a bazooka.

By the same token, our measure is not a BB gun. It is not a .22.
Some might say it is the McCain-Carper rifle, and that is about
where we need to be. Congress would still have a strong voice in
the process and we would have to approve the President’s proposed
rescissions, but the expedited rescission authority would help root
out some questionable spending that makes it more difficult to
reach our deficit reduction goals.

I am not the only one who thinks this legislation takes the right
approach in reducing wasteful spending. Over a third of the Senate
has now joined Senator McCain and myself—one of them sitting
right here beside me—and a number—actually, we will see who
shows up for this hearing, but most of the people, I think, on this
Subcommittee, I think a majority of people on this Subcommittee,
have now co-sponsored our legislation.

But we have over a third of the Senate joining us as co-sponsors.
I think it is a balanced mix of Democrats and Republicans. In addi-
tion, the Administration is strongly supportive of the proposal and
helped us actually craft the legislation. Sitting here, my colleagues
may recall about a week ago, was a woman, a young woman who
has been nominated by the President to be our Deputy Office of
Management and Budget (OMB) Director. I believe her name is
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Heather Higginbottom. I think that is her name. And she was here
and embraced the idea as well, even though she is just a nominee.
But the Administration supports it.

Now, I know, as I said earlier, there is not a silver bullet or
magic solution, but in order to get our fiscal house in order, it is
going to take a combination of approaches and a willingness to put
everything on the table, entitlements, revenues, domestic discre-
tionary spending, defense spending as well, and, frankly, a lot of
ineffective spending.

I like to say—I mentioned this to some of the folks in the Admin-
istration this morning. Everything that I do I know I can do better.
I think the same is true of all of us. Part of our challenge is to fig-
ure out how do we get, from programs A to Z, how do we get better
results for less money. That is it. How do we get better results for
less money or how do we get better results for not a whole lot more
money.

An expedited rescission authority may prove to be a useful tool
in our toolbox at a time when our Nation is rapidly approaching
our statutory debt limit. We should seriously consider many ideas
and implement common sense changes like the Reduce Unneces-
sary Spending Act.

And now, I am not sure who I should turn to first, Senator
Brown as the Ranking Member of this Subcommittee, or to Senator
McCain as the lead sponsor of the bill. Senator Brown, what do you
think?

Senator BROWN. I am happy to have Senator McCain go before
me.

Senator CARPER. Are you? OK. All right. Fair enough. Senator
McCain, you are recognized. Thanks very much.

OPENING STATEMENT OF SENATOR MCCAIN

Senator McCAIN. Well, thank you, Mr. Chairman. I think you
covered the issue very adequately. I want to thank the witnesses
and finally, after more than 20 years of fighting this issue, maybe
we are going to succeed. I know that Tom Schatz did not have a
gray hair on his head when we started this, and I think Maya was
without children. Is that right? So anyway, I want to thank the
witnesses for—she was in grade school.

So I want to thank the witnesses and thank you, Mr. Chairman,
for your, really, determination, strong determination to get this
done with me and I am very grateful. Obviously, I think it is a very
important time. I thank you, Mr. Chairman.

Senator CARPER. You bet. Happy to be a wing man on this one.
If Senator Lieberman, our Chairman of our full Committee were
here, he would probably use a biblical injunction here. He would
probably say, “We are like Moses standing on the mountain top
looking at the promised land. The Children of Israel marched for
40 years until they finally found the promised land.” We have been
at this, you about 20, me 19 years, and I do not want to go another
20 years. We have to get to the promised land this year, and I
think this actually will help us, and frankly, this will help us with
more than just this. I think this will be helpful in us putting to-
gether a broader compromise on deficit reduction that we des-
perately need. All right.
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Senator Brown and then we are over here to the former Mayor
of Anchorage, Alaska, and now our Senator from Alaska, Mark
Begich.

OPENING STATEMENT OF SENATOR BROWN

Senator BROWN. Thank you, Mr. Chairman. Thank you, Senator
McCain, for your leadership in this issue. I will make a brief state-
ment and then I will look to Senator Begich and then obviously the
witnesses.

As you know, $1.6 trillion is what we face for a deficit for this
fiscal year (FY), and it is the highest ever. When I got here it was
$11.95 trillion national debt. It is over 14—almost over 14 and con-
tinuing to rise, as you can see by the charts here. The level of our
spending is just—there is no end in sight, unfortunately, and it is
O}lllt of control. It is unsustainable. I think we have all agreed on
that.

It is interesting, Mr. Chairman. We have had about 55 or 60
hours of hearings—I am sorry—informal meetings, I should say, bi-
partisan. About 70 percent of Senators are getting together to try
to figure out what is real and what is not, what is fact and what
is fiction. It is the numbers. Are the numbers real or is it just kind
of all made up?

I think we have all agreed collectively that the numbers are real.
It is just a question of how we get there. Do we go this way or that
way? Do we kind of do a little bit of everything and put everything
on the table, as you have indicated? All the leaders and other mem-
bers are sounding the alarm about the looming fiscal crisis; yet, we
have a lot of difficult decisions ahead of us as to how to get a han-
dle on them and how to actually fix and avert a catastrophe.

I feel and I have been public—respectful, but public about the
fact that the President put forth a task force to come up with—the
Debt Commission. We moved on it. We had a State of the Union
speech; yet, we have had no real leadership in moving forward with
what to do. It would be nice to know what his priorities are so we
can actually move forward on them together, collectively, because
right now, people are still hurting. They still want us to solve the
problems. They not only want us to deal with the debt and deficit,
they just want jobs.

That is it, debt, deficit, taxes, jobs, spending, national security.
That is it. While most of these challenges cannot be fixed over-
night, as I said, I am hopeful that we will get some leadership on
these very important issues so we have an idea of what can ulti-
mately be signed, because there is only one person that can sign
on the dotted line and have a bill be in effect and that is the Presi-
dent.

I am hopeful that he will, in fact, move forward and work with
us on this issue. So obviously, the current moratorium on earmarks
is encouraging. Ever since it happened, the Senator to my right has
been the happiest guy in the world. He is a totally different man.
And it is up to the Congress to take, obviously, responsibility to
control spending more seriously. As I said, “we cannot do it alone.”

I am looking forward to continuing on with our efforts on this
Subcommittee. I fought to get on this Subcommittee and wanted to
do so because of your leadership and because of the issues that we
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are tackling, and obviously the Washington spending culture is
real. It is not hard to fix, though, if we just work together to do
it.

I am looking forward—for example, I have a Taxpayer Receipt
Act, which is a bipartisan bill that I have introduced with Senator
Nelson from Florida, also, that I am hoping you will sign onto
which basically gives people the knowledge that they need to advo-
cate on their own behalf and on their family’s behalf as to where
the money is going.

Here we are, we are doing this. Well, why can we not also have
a transparent effort to show what is going for defense, what is
going for welfare, what is going for this. It will cost hardly any
money. It would be something they could just reconfigure their
computers to do so.

The McCain-Carper bill demonstrates that common ground does
exist for meaningful action and it needs to be taken now. I think
we all agree on that. So I am looking forward to hearing the testi-
mony and then working together to solve these problems. Thank
you.

Senator CARPER. Thanks very much and thank you for your
strong support of this measure and for your work in these other
areas as well. Former Mayor of the largest city in Alaska.

Senator BEGICH. Thank you very much.

OPENING STATEMENT OF SENATOR BEGICH

Senator BEGICH. Thank you very much, Mr. Chairman, and first
I want to say, for all the reasons that Senator Brown mentioned,
I think this Committee has a huge opportunity for oversight and
what we can do to help the Federal Government operate in a much
better way.

When you first came to me, and I know, Senator McCain, this
piece of legislation, Reduce Unnecessary Spending Act, the concept
of it with the rescission power for the President, I have to tell you,
I am a line item veto guy, so I like this. I know when I was Mayor,
I would actually show up at the assembly meetings with a yellow
folder that actually had a blank veto message that I would just fill
in if I did not like what they were doing.

We had a very strong form of government and it sure did get dis-
ciplined to the budget process, to be very frank with you. So when
I heard about this legislation, not only last year did I support it,
this year I support it. I think it is the right move. I am not a law-
yer, but I know a lot of lawyers have views on this, but I think this
is the right approach. It does not go to the level I would love, be-
cause I know there is a constitutional issue there, but it does do
a level of engaging in some constraint by individuals in the way
they deal with the budgets here.

The one thing I know in the art of compromise in purveying a
piece of legislation, I know this would expire in 2015. I would be
one of those that would not want it to expire. It is a power. It does
not matter if it is a Democrat or Republican White House, they
should have the capacity to do this. So I think the work you are
doing on this is very positive. I am supportive of it.

The other thing I would say to Senator Brown, I think your re-
ceipt idea, I am more likely going to be signing on because I think
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it is a great idea. We did something very similar in local govern-
ment where people want to just know if we spend this money in
taxes, where does it go? Who gets it?

And when we did that, we had an incredibly positive response
also, Senator, as you can imagine, people would call us up and say,
Why are we doing that? And we had to justify it. If we could not
justify it, out it went. So it is actually a very good idea.

So again, Mr. Chairman, I like this Committee for a lot of the
reasons that I have just stated, but also, the oversight capacity of
Congress has not been as aggressive as I would have hoped in their
last 2 years and this may have a new opportunity for us. So thank
you very much for allowing me to be here, but also to our wit-
nesses.

Of course, I am biased. I hope you look fondly on the piece of leg-
islation that we are looking at, but you will have your opinions, I
am sure, but I do think it is incredible to let needs be part of this
equation in order for us to get some additional discipline to the
spending habits of this Congress or any future Congress. I will
leave it at that, Mr. Chairman.

Senator CARPER. Thanks very much. Thank you for bringing your
previous role as Mayor of a large city and a leader of the Nation’s
Mayors to these issues. Thank you.

All right. Maya MacGuineas, no stranger to most of us on this
side of the dais, but Ms. MacGuineas comes to us from The Com-
mittee for a Responsible Federal Budget (CRFB). The Committee
for a Responsible Federal Budget is a bipartisan, non-profit organi-
zation committed to educating the public about issues that have
significant fiscal policy implications.

Ms. MacGuineas is the President, the President of The Com-
mittee for a Responsible Federal Budget, and she frequently ap-
pears before congressional hearings like this, and the national
media, to offer insights on a wide range of budgetary issues and,
I think, played a modest, not inconsiderable role in helping to
guide the work of the Fiscal Commission led by Erskine Bowles
and Alan Simpson. Ms. MacGuineas, we welcome you to the hear-
ing. We look forward to hearing your comments and to help us not
just on this issue, but more broadly. You are probably uniquely
qualified to do that.

Our next witness is Dr. Virginia McMurtry—did I get that right,
McMurtry.

Ms. MCMURTRY. McMurtry.

Senator CARPER. McMurtry, McMurtry.—from the Congressional
Research Service (CRS). The Congressional Research Service is the
only non-partisan research arm of the Legislative Branch. The Con-
gressional Research Service strives to provide comprehensive legis-
lative research and analysis to Members of Congress and their
staff. They are really quite a treasure and we are grateful for all
that you do in providing us with guidance and counsel.

Dr. McMurtry is a Specialist in American National Government
in the Executive Branch Operations Section of the Congressional
Research Service. She has dedicated over 30 years to the organiza-
tion. She specializes in the Federal budget and the Office of Man-
agement and Budget and relations between the President and the
Congress. We thank you very much for joining us.
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Also from the congressional Research Service, we will be receiv-
ing testimony from Todd—I want to say Tatelman. Is that
Tatelman?

Mr. TATELMAN. Yes.

Senator CARPER. Oh, good. Todd, welcome. Todd is a Legislative
Attorney in the American Law Division at the Congressional Re-
search Service. He specializes in congressional laws and procedures
and constitutional law, administrative law, transportation law, and
international law. Thanks so much for being with us today.

Our last witness, certainly not the least, is Tom Schatz. Mr.
Schatz, President of Citizens Against Government Waste (CAGW),
a non-partisan organization dedicated to eliminating government
waste and someone and whose organization we see as a real part-
ner in this effort with us. He has been at Citizens Against Govern-
ment Waste for almost 25 months. Is that right? Is it 25 months?

Mr. SCHATZ. Years.

Senator CARPER. Twenty-five years, since its inception, almost
since your inception. And has testified before Congress on numer-
ous occasions about government waste. Prior to joining Citizens
Against Government Waste, Mr. Schatz spent 6 years as the Legis-
lative Director for my old colleague and friend, Congressman Ham-
ilton Fish. Thanks so much for your testimony.

I would just say to each of our witnesses, this will not come as
a surprise, but your entire statements will be made part of our
record. You are welcome to summarize it as you see fit. I will ask
you to stay pretty close to 5 minutes. If you go a little bit beyond
that, that is OK. If you go way beyond that, we will have to rein
you back in.

Ms. MacGuineas, you are welcome to lead us off. Thank you so
much for joining us.

STATEMENT OF MAYA MACGUINEAS, PRESIDENT,! THE
COMMITTEE FOR A RESPONSIBLE BUDGET

Ms. MACGUINEAS. Thank you, Chairman Carper and Members of
the Subcommittee. It is an honor to be joining you today. Senator
McCain, since you brought up my son, I will tell you, today is his
7th birthday, so I invited him to come, spend the afternoon with
me, come to the hearing, and he, of course, said, “Mom, the budget
is so boring. Have you not fixed it yet?” Which is like the attitude
I get at home.

Senator MCCAIN. Wise young man.

Senator CARPER. How old is he?

Ms. MACGUINEAS. He just turned seven.

Senator CARPER. Maybe when he is eight.

Ms. MACGUINEAS. Yes, exactly. Future budgeteer.

Clearly, we face a dangerous fiscal situation and deficits and
debt are rising as far as we can see. And under reasonable assump-
tions that we project, that the debt held by the public will be near-
ly 90 percent of the economy by the end of the decade. Interest obli-
gations will be almost a trillion dollars and they will exceed spend-
ing on all domestic discretionary parts of the budget.

1The prepared statement of Ms. MacGuineas appears in the appendix on page 46.
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I doubt we would make it to that point. Markets are forward-
looking and not only is our debt too high, it is projected to escalate
at an increasing pace as the aging of the population and health
care costs push up spending and borrowing. At some point, we will
be hit by a fiscal crisis as credit markets lose face in the U.S. polit-
ical system’s ability to fix the problem.

Our creditors would either abandon U.S. debt or ask for extraor-
dinarily high interest rates. The economy would take a huge hit
and there would be no chance for lawmakers to respond with
thoughtful, coherent budget reforms as there is now.

Instead, we would be in triage mode and tax rates would be
hiked dramatically, new taxes created, critical investments aban-
doned, and the social safety net decimated. So the effects on busi-
nesses, seniors, and families would be devastating.

The solution is a multi-year, comprehensive fiscal plan that tack-
les all areas of the budget. The sooner we enact such a plan, the
better. We need to reform entitlements, cut spending, raise reve-
nues through fundamental overhaul of the Tax Code. Putting a
plan in place would—we can put a plan in place immediately and
that would give us even more fiscal space to allow the economy to
continue to recover.

In addition to supporting necessary policy reforms, the Com-
mittee for a Responsible Federal Budget has long worked to find
ways to improve the budget process and institute fiscal rules. That
is where expedited rescission authority comes in, and we believe re-
scission authority can be an effective tool in promoting fiscal dis-
cipline.

The Reduce Unnecessary Spending Act allows the President to
identify wasteful or unnecessary spending in legislation for can-
cellation and would create an expedited procedure for approving or
rejecting rescissions. It would increase accountability and trans-
parency in the budget process while respecting the responsibilities
of both the White House and Congress.

In 1998, the Supreme Court found the Pure Line Item Veto to
be unconstitutional because it shifted too much budgeting authority
from Congress to the White House. This modified rescissions proc-
ess both provides the White House with responsibility in ensuring
that wasteful measures are not included in new spending bills, but
it also retains the final decisionmaking power with Congress in a
balanced and bicameral way. So as I think you suggested, Senator
Carper, it kind of hits that Goldilocks sweet spot.

By limiting the number of requests per bill, it is also crafted to
be effective without being overly demanding or allowing the Presi-
dent to consume the legislative calendar. Currently Congress can
too easily ignore the President’s rescissions requests. According to
the Congressional Budget Office (CBO), only about a third of the
Presidential rescissions made from 1976 to 2005 were approved by
Congress, and as a result, only about $25 billion over those 30
years have been saved through the Presidential rescission author-
ity.

Giving the President more of a central role could increase ac-
countability and serve as a deterrent to members for adding low
priority spending that is likely to be included in a rescissions pack-
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age. Furthermore, the plan would sunset in 2015, which would
allow Congress to review its overall effectiveness.

I believe it will be beneficial to broaden the rescissions tool to
new mandatory spending as well as tax expenditures. So much of
the budget is now run through the Tax Code that these so-called
tax expenditures are, in most cases, more like spending than tax
cuts. Not applying the same type of oversights to this side of the
budget opens up loopholes, and I realize, though, that this may be
more challengingly legislatively, but it is an area of the budget that
needs to be treated with high levels of scrutiny as well.

Strengthening the current rescissions process could help to build
trust with the public for broader and deeper deficit reduction ef-
forts. One of the most common misperceptions about our fiscal
problems is that we can solve them by eliminating waste. This is
not true. But eliminating waste should, nonetheless, be a given.

It is harder to make an important and legitimate case that fixing
our budget will require shared sacrifices from everyone and all
parts of the budget when wasteful items are still stuck in spending
bills and tax bills with depressing regularity. Bridges to nowhere
undermine the important case that Social Security has to be
changed, health care costs controlled, outdated programs elimi-
nated, and tax breaks ended.

However, the point cannot be emphasized enough that cutting
waste is no substitute for making the difficult choices that are nec-
essary to rein in our deficits and debt. Our situation will require
that lawmakers keep every part of the budget open to changes.
Passing important budget reforms should build momentum for the
effort, not be used as an excuse to delay them.

So, Senators Carper and McCain, I congratulate you on this im-
portant bill and your excellent line-up of bipartisan co-sponsors,
and I hope we can move quickly forward with this idea. I think just
to conclude, I would reinforce the point you made, Chairman Car-
per, which is we really have to figure out how we are going to get
better results for less money in this new time of fiscal constraint.
That is one of the things we need to focus on better, oversight, in
order for us to spend our dollars more wisely.

So thank you so much for the opportunity to come today.

Senator CARPER. Thanks so much. Thanks not only for being
here today and for your testimony today, thank you for fighting
this good fight in a very informed, intellectually, bright smart way
for years. Thank you.

Ms. MACGUINEAS. Thank you.

Senator CARPER. Dr. Virginia McMurtry, please proceed.

STATEMENT OF VIRGINIA MCMURTRY,! PH.D., SPECIALIST IN
AMERICAN NATIONAL GOVERNMENT, CONGRESSIONAL RE-
SEARCH SERVICE

Ms. McMURTRY. Thank you, Chairman Carper.

Senator CARPER. Make sure your microphone is on, please.

Ms. MCMURTRY. I am sorry?

Senator CARPER. Make sure your microphone is on. We do not
want to miss a word.

1The prepared statement of Ms. McMurtry appears in the appendix on page 51.

11:57 Jan 18,2012 Jkt 067117 PO 00000 Frm 00014 Fmt6633 Sfmt6633 P:\DOCS\67117.TXT JOYCE



H605-41331-79W7 with DISTILLER

VerDate Nov 24 2008

11

Ms. McMURTRY. OK. I think I have activated it now.

Chairman Carper, Senator Brown, and Members of the Sub-
committee, thank you for inviting me to testify today in conjunction
with the Subcommittee’s consideration of S. 102. You asked that I
provide some data regarding the use of rescission authority by
Presidents since 1974.

You also requested that I review the use of this existing rescis-
sion authority and consider whether expedited rescission authority
for the President, as provided in S. 102 and now in H.R. 1043,
might facilitate efforts by an Administration to curtail non-essen-
tial expenditures by the Federal Government.

As Chairman Carper indicated, the Impoundment Control Act
(ICA), enacted as Title X of the Congressional Budget Impound-
ment Control Act back in 1974, established a new framework for
congressional notification and review of rescissions from the Presi-
dent. The 1974 law requires that the President inform Congress of
any proposed rescission or permanent withholding of appropriated
funds in a special message, and the special message must contain
specilﬁed information on each of the designated rescission pro-
posals.

With regard to congressional participation, after receiving the re-
scission proposals from the President, the law provides that the
funds must be made available for obligation unless both houses of
Congress take action to approve the rescission within 45 days.

Congress may alter the amount proposed for rescission by the
President, either increasing or decreasing it, as well as approving
the requested rescission in toto. In addition, independent of any
specific request from the President, Congress may initiate rescis-
sion actions by canceling previously appropriated funds in a subse-
quent law.

Based on data compiled by the Government Accountability Office
(GAO), and I am happy that it is very similar to that cited from
the Congressional Budget Office, between fiscal year 1974 and fis-
cal year 2008, Presidents requested over 1,000 rescissions under
the ICA, totaling over $76 billion. Close to 40 percent of the pro-
posals were approved by Congress, with slightly more than a third
of the dollar amounts or around $25 billion enacted.

This sum of rescissions requested by the President and subse-
quently enacted since 1974 exceeded $1 billion in only 4 years.
Meanwhile, in this same period, Congress initiated close to 2,000
rescission actions totaling over $197 billion, or nearly eight times
the total of the Presidentially requested rescissions, which reflects
a trend toward the increasing number of rescissions and rescinded
funds originating in Congress.

When reviewing this data on rescission actions since 1974, some
have questioned whether Presidents have used the ICA—why
Presidents have used the framework so infrequently. A variety of
factors may be involved here such as limitations in the ICA frame-
work allowing Congress to ignore rescission messages, to the con-
sternation of the Executive Branch.

At a House Budget Committee hearing last June, Dr. Jeffrey
Liebman, testifying for the Office of Management and Budget,
made a statement in favor of the expedited rescission bill that was
introduced last year, and at this hearing, some members urged
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OMB to submit rescission requests under the existing framework
suggesting that it could at least send a useful signal to help build
a consensus on the need to reduce spending.

In response to a direct question as to whether the Administration
would transmit rescission messages pursuant to the ICA, Dr.
Liebman replied, “We are concerned that when one does it now,
one does not get an up or down vote, and that basically, it is a
fruitless process.” That view from OMB last June.

Another consideration in assessing the effectiveness of the ICA
since 1974, or the potential impact of expedited rescission authority
for the President, is the so-called deterrent effect. Representative
Paul Ryan has characterized the threat of inclusion in a Presi-
dential rescission package as, quote, “the power of embarrassment
in transparency.”

OMPB’s Acting Deputy Director referred to this potential in a
statement last spring and said, “Knowing this expedited rescission
procedure exists may also discourage policymakers from enacting
such unnecessary spending in the first place.”

The scope of the deterrent effect ultimately depends on political
calculations by each Member of Congress. If lawmakers decide that
a project is of value to their district or State and will be appre-
ciated by their constituents, they arguably will not be deterred by
the prospect of a President singling out their project in a rescission
bill.

There are other factors that may influence whether a President
may make use of rescission authority in the ICA such as collegial
solidarity when the Executive and Legislative Branches are con-
trolled by the same political party, or a President’s disinclination
to cut funding for agencies or departments under his control. Fi-
nally, a serious problem associated with rescissions is the challenge
of coming up with agreed-upon guidelines on which to base rescis-
sion decisions.

In conclusion, the framework established by the ICA in 1974 has
provided the opportunity for greater accountability in reporting of
rescissions and for increased congressional oversight and control of
impoundment actions. Total budgetary savings of $25 billion from
Presidential rescission requests approved by Congress since 1974
may appear rather inconsequential, with total Federal outlays and
annual budget deficits both in the trillions.

Yet, any budgetary mechanism that helps restrain spending,
even in a small way, arguably may prove useful for deficit reduc-
tion. It remains an open question whether providing the President
with expedited rescission authority would increase the employment
or effectiveness of the rescission tool in reducing unnecessary
spending.

Senator CARPER. Thanks so much, Dr. McMurtry. And Todd
Tatelman is next. Todd, you are up. Thanks for being with us.
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STATEMENT OF TODD TATELMAN,! LEGISLATIVE ATTORNEY,
AMERICAN LAW DIVISION, CONGRESSIONAL RESEARCH
SERVICE

Mr. TATELMAN. Thank you, Mr. Chairman, Senator Brown, and
Members of the Subcommittee. Before I start, I would like to take
a brief second and recognize the exceptional contributions of one of
my colleagues in the American Law Division, Todd Garvey, sitting
behind me, who assisted me greatly in preparing today.

Senator CARPER. Would Mr. Garvey raise his hand, please?
Thank you. Would you raise the other hand? [Laughter.]

Mr. TATELMAN. His assistance on the written statement was in-
valuable to the contribution that Congressional Research Service is
able to make this afternoon.

Briefly, in the remarks I will prepare here today, or deliver here
today, the Subcommittee asked that we discuss the constitu-
tionality and the constitutional basis for the Supreme Court’s deci-
sion in the Line Item Veto Act case, Clinton versus city of New
York. And the Subcommittee also asked that we review S. 102, the
Reduce Unnecessary Spending Act of 2011, and discuss its constitu-
tional—any constitutional questions or issues that may arise.

So really briefly, in order to do that, I have to go back over some
of the provisions of the Line Item Veto Act of 1996, as it was en-
acted by Congress. That law applied to any amount of discretionary
budget authority, item of new direct spending, or limited tax ben-
efit. It permitted the President, by special message to the Congress,
to cancel provisions within 5 days of their passage by the Legisla-
tive Branch.

The rescissions or cancellations authorized by the Line Item Veto
took effect upon receipt of that special message by either the House
or the Senate, whichever received it first. The only way that those
cancellations could be overcome was by passage of a disapproval
bill by two-thirds vote, which rendered the President’s cancellation,
quote, null and void.

This law, when it was enacted in 1996, was immediately chal-
lenged by several members of the Senate who had voted against it.
This first constitutional challenge was what lawyers would call a
facial constitutional challenge. Senator Byrd and others who chal-
lenged the law claimed that it was unconstitutional basically on its
face as written, before any president had ever attempted to exer-
cise the authority.

This case, Raines versus Byrd, made it all the way to the Su-
preme Court. However, the Supreme Court decided not to rule on
the constitutionality of the underlying statute; instead, choosing to
discuss the case based on the standing of the various Members of
Congress who had brought the suit.

In that decision, however, the Court strongly indicated that in an
as-applied challenge, once a President had actually utilized the au-
thority, would, in fact, be something that the Court would be inter-
ested in entertaining.

About a year later or so, when President Clinton vetoed three
provisions, one in the Balanced Budget Act of 1997, and two in the
Taxpayer Relief Act of 1997, another case was brought to the

1The prepared statement of Mr. Tatelman appears in the appendix on page 67.
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Court’s attention, this one making it all the way to the Supreme
Court, by the city of New York and other affected parties who were
the subject of those provisions that had been rescinded.

The Supreme Court case, Clinton versus the city of New York,
is what we would call an as-applied challenge. It was challenging
the constitutionality of the President’s actions under the Line Item
Veto as it was applied to those budgetary provisions that he can-
celed.

The Supreme Court, in a six to three decision in Clinton versus
city of New York, held the Line Item Veto Act unconstitutional on
the grounds that it violated Article I, Section 7 of the Constitution,
the bicameralism and presentment clauses.

Essentially, the Court argued that the Line Item Veto Act vio-
lated what the Court considered to be, quote, the single, finely
wrought, and exhaustively considered procedure, end quote, for
adopting laws under the Constitution. Phrased another way, the
Court believed that the actions by the President under the Line
Item Veto Act of 1996 did not satisfy those parts of the Constitu-
tion.

The Court noted the possibility that Presidents had to veto legis-
lation and cited historical examples from Presidents George Wash-
ington on forward, which indicated that Presidential vetoes were
an all or nothing proposition. In other words, Presidents had to
veto entire pieces of legislation or sign them in their entirety into
law. The possibility of only vetoing specific sections was something
that the Constitution did not contemplate.

The Court further differentiated the line item veto from the tra-
ditional veto which is provided for in Article II of the Constitution
by noting that the traditional veto takes place before a law is
signed by the President. Whereas, the line item veto occurs after
the President has signed the bill into law. These combinations of
effects led the Court to conclude that the act was unconstitutional.

Turning to S. 102, the Reduce Unnecessary Spending Act of
2011, as has been described by my colleagues on the panel, this
does present somewhat of a different situation. Under the S. 102,
the President is permitted to submit rescissions from a general
version of what is called funding, which is defined as new budget
authority and obligation limits except for entitlement funding.

Here requests must be made within 45 calendar days, and the
Congress is given the opportunity to vote up or down on whether
or not those rescissions are to be accepted. The important part here
is, is that unlike the Line Item Veto Act, the rescissions under S.
102 would not take effect until after Congress has approved the
President’s requests. Under the Line Item Veto Act, the rescissions
took place, you will recall, upon receipt of the President’s message.
So there was no need for Congress to act and, in fact, Congress
could only act after the President had already made his decision.

So it seems entirely plausible to argue that S. 102 is differen-
tiable from the Line Item Veto Act which was held unconstitutional
by the Court in Clinton, and here one might argue very cogently
that S. 102 does not present the same sorts of constitutional con-
cerns that the Line Item Veto Act did.
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Again, I would thank the Chairman and Senator Brown and the
Members of the Subcommittee for the opportunity to testify here
this afternoon.

Senator CARPER. Mr. Tatelman, thank you. We will close, at least
the testimony part, with Tom Schatz. Mr. Schatz, please proceed.

STATEMENT OF THOMAS SCHATZ,' PRESIDENT, CITIZENS
AGAINST GOVERNMENT WASTE

Mr. ScHATZ. Thank you, Mr. Chairman, and Members of the
Subcommittee, and Senator McCain for his many years of support
for this legislation. We certainly cannot improve on CRS saying it
is constitutional or Maya’s expertise as well, but when the, quote-
unquote, unconstitutional Line Item Veto was passed in 1995, it
passed the House by a voice vote and by 69 to 31 in the Senate.
So there was a great deal of support back then, a Republican Con-
gress with a Democratic President. Now we have a split Congress
with a Democratic President and it does not really matter who is
where. It is something that should be done.

Given our fiscal situation, this is as good a time as any to move
forward with this proposal. It will not eliminate the $1.6 trillion
deficit or reduce the debt all that much, but it will help identify
areas where the President says Congress has gone too far.

While there is currently an earmark moratorium, there are rum-
blings over in the House about redefining earmarks, coming up
with some way to continue to earmark money for either transpor-
tation or the Army Corps of Engineers (ACE) or some other areas.
While we believe the leadership when they say they will not
change the definition, which was proposed by Democrats in 2006
and has been carried forward, they are still getting used to the idea
that earmarks are not there. They are still talking about trying to
do something that sounds like an earmark.

Whether it is an earmark or a program or any other form of
spending that would be subject to the rescission authority, it does
restore at least a little bit of balance between the White House and
Congress, which many believe was really lost under the Impound-
ment Act of 1974. In fact, many argue that we are in our situation
today because of the way that this legislation was passed and
adopted, and that the entire budget process needs to be reformed,
as I know many Members of this Subcommittee have proposed over
the years.

So while the line item veto did exist, President Clinton used it
to cancel $355 million in spending in 1998, .002 percent of that
year’s budget. It was minuscule, but it made the point that there
was some desire to use that particular tool.

We agree that this is a constitutional form of the legislation. The
prior law, the current law allows the rescissions to be ignored, no-
body is using it, and this would not tilt the power over the Nation’s
purse strings in favor of the President. It would hold both the Leg-
islative and Executive Branches more accountable for the expendi-
ture of our tax dollars.

The bill would allow the President to only propose cutting discre-
tionary and certain non-entitlement mandatory spending. I agree

1The prepared statement of Mr. Schatz appears in the appendix on page 78.
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with the gentleman from Alaska that we should allow much more
to be done, and perhaps this will lay the groundwork for something
stronger in the future, but it would be difficult to argue that this
should not be done given the situation that we find ourselves in,
and we are not just facing our own problems here.

Unfortunately, what has happened in Japan is going to have an
impact on our deficit and debt. Some of the money that had pre-
viously been lent to the United States will not be there anymore.
So it will have an impact on this. We do not know what it is yet,
but a lot of things can increase interest rates. Interest on the debt
is going to be a massive part of our budget and something that we
can only control by controlling how much we spend and the size of
the deficit and debt.

Any concern that these rescissions would give the President un-
limited power is really unfounded and I am glad to see a bipartisan
effort to move this legislation forward. The Government Account-
ability Office estimated in 1992 that a Presidential line item veto
could have cut $70.7 billion in pork barrel spending for fiscal years
1984 through 1989. That is money that would have, during that
time, helped to reduce the deficit.

And the expedited rescissions are not the same as a line item
veto, but it would serve the same purpose and help restore some
control over the budget process. And if earmarks come back, and
they might, it would certainly allow the President to weigh paro-
chial expenditures which benefit the few against the common good
and the priorities of many. The American people do not like the
way business is being done here in Washington. They are seeking
changes and this is one change that should be very easy to move
forward. Thank you for the opportunity to appear here today.

Senator CARPER. Thanks so much, Tom, for your testimony
today. Thanks a lot for all that you and Citizens Against Govern-
ment Waste have been doing for 25 years.

I noticed as this hearing has gone on and as our witnesses have
been testifying, we have been joined by some young people sitting
back in the back couple of rows here. You are probably wondering,
What is going on here? I will just say to our young guests, Mark
Begich, who just walked out of here, 1s a Senator from Alaska. He
is the former Mayor of Anchorage, Alaska. I am a former Governor
of Delaware.

Most Governors and a lot of Mayors have what we call line item
veto power. That is when they sign a bill into law, a spending bill
into law, we can actually go back and see whether certain lines of
that particular spending bill they did not like or they thought were
inappropriate.

And they can say, I would like to veto that provision or reduce
the amount of spending in that provision, and then send it back to
the legislative body and say, All right, I think this is a good bill
that you sent us, but there is one provision or these couple of provi-
sions make no sense, we ought to not do them, and then the legis-
lative body, in this case the Congress, would have to vote or not.

The President has these kinds of authorities. The President can
sign the spending bill into law. The President can pick out from
that spending bill that he or she signed into law and send to Sen-
ator Brown and me and the rest of the Senate and the House, a
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list of items that he or she thinks are inappropriate, wasteful, if
you will.

Under current law, we do not have to vote for those. We can ig-
nore them if we choose to, and for the most part, in the last 30-
some years, Congress has chosen to ignore them. And it is almost
like they go away, almost like they were written in invisible ink,
and the Congress never has to take a stand on the proposed fur-
ther reductions in spending.

Senator Brown and I, Senator McCain, who is our co-sponsor,
leading Republican co-sponsor of this bill, Senator Begich and I
think that the Congress should have to vote on the President’s pro-
posals, we call them rescissions, reducing, rescinding spending,
think that the Congress should have to vote on that. So that is
what we are doing here.

We are running a deficit this year of about $1.5 trillion. We need
to look at almost every corner of our budget, where we spend
money, and try to do something about it. So for those of you who
are wondering what is going on here, that is what is going on here.
So welcome, we are glad you have joined us. We have a good panel
here, so you have their backs. You have their backs. Keep an eye
on them. Give them plenty of backup.

Let me come to Ms. MacGuineas, we will just start with you, if
I could. Let me just ask really the first question of each of you.
What would you change about our proposal? If you could change
some portion of our proposal and still believe you could get it en-
acted, get it through the House and through the Senate and by the
President, if you could change something and still think you would
have a good shot at getting it enacted, what would you change? Ms.
MacGuineas, do you want to lead off with that?

Ms. MACGUINEAS. Sure. Well, I had the answer until you said
had to get enacted, because it takes a while to lay a foundation for
things. So I think you stick with what you have and I think you
probably are going to get this enacted. My fingers are crossed.

What I think we need to push for is expanding this so that it
does look at changes in entitlement programs and tax expendi-
tures. And I think that drawing up that legislation is more com-
plicated and I think it is politically more challenging. But particu-
larly focusing on treating tax expenditures more like spending,
which is really what they are, I think, holds a lot of promise.

So I would not change a thing about the way the bill is, but I
would extend it and expand it as soon as possible to other areas
of the budget.

Senator CARPER. All right. Thanks very much. Dr. McMurtry,
you always struck me as kind of a legislative strategist. What
would you change, if anything, and still be able to get something
passed, enacted?

Ms. McMURTRY. Well, I agree with that.

Senator CARPER. Go ahead and use your microphone, if you will.
I know you do not want to.

Ms. MCMURTRY. I agree with that statement

Senator CARPER. Would you pull the microphone down just a lit-
tle closer to your mouth, please? Thanks. There you go, perfect.

Ms. MCMURTRY. OK. In terms of getting something passed, prob-
ably the existing package is the most practical way to proceed. But
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I think that it would be useful, at least, to reconsider other aspects
of what was available under the Line Item Veto Act of 1996. New
items of direct spending were available. In other words, the Presi-
dent could not go in and touch an existing entitlement, but if there
were a change that would increase the amount of the entitlement,
that could come under the authority to send it back to Congress.

Now, clearly, with this framework in S. 102, it would be a dif-
ferent framework from the LIVA in terms of it not being canceled
and then Congress having to re-institute it, but—just in terms of
Congress taking a second look at it. And the same thing with tax
expenditures, or as they were called in 1996, tax benefits that were
only useful to under a hundred recipients.

So again, there were problems that were worked on with expan-
sion of the coverage of the expanded rescission authority in 1996.
I guess the one other thing that has been mentioned since then—
I do not necessarily—I do not have an opinion on it, but that would
be to cover tariff benefits. That has been seen in some of the recent
bills as well, that the President could single out some of those for
reconsideration and send it back.

Senator CARPER. OK, thanks. Mr. Tatelman.

Mr. TATELMAN. Well, Mr. Chairman, as merely a humble attor-
ney and expert in constitutional law, the budget process is far be-
yond my area of expertise, so I would not have an opinion about
what you could change other than to stress that you need to main-
tain the current structure with respect to requiring that Congress
be the actor in order to satisfy the bicameralism and the present-
ment requirements.

As long as you leave that portion of it alone, on constitutional
grounds, you are at least different from the Line Item Veto Act and
probably OK with at least to respect to what the Court has said
thus far. I will defer to my colleagues on how you fix the policy side
on the budget stuff as that is something I do not know nearly
enough about or only know enough to be dangerous.

Senator CARPER. OK, good. Thanks. Mr. Schatz, and then I am
going to yield to Senator Brown.

Mr. SCHATZ. Looking at the definition of an earmark, it includes
appropriations authorizations and tax expenditures or tax—tariffs
and taxes, as I understand it, tax expenditures. So I think you
have to cover these tax expenditures. They are very targeted. They
are objectionable, in many cases.

Dr. McMurtry mentioned that under a hundred people could be
benefiting. There is a lot more that could be covered. I do not know
if that particular provision would increase any opposition, but there
might be a way to tie it to the earmark definition to say the Presi-
dent would not even be able to rescind anything that we define as
an earmark. So I think that is worth looking at.

Senator CARPER. Good. Thanks very much. I will come back for
a second round. Senator Brown, you are on and I am going to slip
out. We have some folks, I think, from the Dover Air Force Base,
out in the anteroom. I have to go spend a few minutes with them
and then I will be back. In the meantime, pass as much legislation
as you want to.

Senator BROWN. Well, thank you, Mr. Chairman.
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In Dr. McMurtry’s testimony, she concludes that if you add up
all the rescissions since fiscal year 1974, including both Presi-
dential and congressional, that the amounts appear modest com-
pared to the total Federal outlay, topping $3.5 trillion in fiscal year
2008. Dr. McMurtry posed a similar question in her testimony, but
I will ask everyone, why have the Presidents employed—why have
the Presidents employed the original ICA framework so infre-
quently, do you think? Do you want to take a shot?

Mr. ScHATz. Well, I think because of the process that currently
exists. They come here, the President might be taking some risk in
identifying these proposals, and he knows that nothing will hap-
pen. So if you are sending something that is not going to go any-
where, I believe the view is that it is just not worth doing.

In a sense, a better question is, why is it taking Congress so
long, since 1996, to come up with something that is getting this
kind of support? Because I think that could

Senator BROWN. Well, I think it is obvious, because right now we
have never been in this fiscal mess to the point where we are right
now and everything is on the table, and sometimes it takes some-
thing like this to push people forward in a bicameral, bipartisan
manner, to do just that.

Mr. ScHATZ. Well, it would be better if we were proactive instead
of reactive.

Senator BROWN. I do not disagree with that at all. I am up beat-
ing that drum regularly. But we are here, fortunately, and I am
hopeful that it will continue to move forward. I did not mean to in-
terrupt.

Mr. ScHATZ. No, that is fine. I am just making the point that I
think it is something that they viewed as fruitless and therefore
did not bother with. There is enough going on with the budget gen-
erally that this required an additional amount of work and they,
I imagine, did not see it as something that would be helpful to
them.

Senator BROWN. Anyone else have any thoughts at all? Maya.

Ms. MACGUINEAS. Sure. I mean, I think basically the point is,
they did not do it very much because they thought it was not going
to work, and now you have the reverse, assuming you pass this leg-
islation, which means people are going to be less inclined to slip
things into bills now because it is not going to work.

It is not going to be as effective as it was before, which actually
can serve to magnify the overall effect of this, which is, you will
be able to remove unnecessary and wasteful pieces of legislation,
but you will also be able to create an effective deterrent, which we
have not had before because people know that these will be identi-
fied, publicly so. Hopefully there will be some shame factor in it.
So I think that the effect can actually be larger just because of that
deterrent factor.

Senator BROWN. So I know that President Bush did not use it at
all and President Clinton, over 5 years, only used it sparingly, sav-
ing about $600 million over a 5-year period. Do you think this is
more of a result of the limitations in the original framework or a
lack of political will?

Mr. ScHATZ. Again, I think it is the framework. Clearly there
was a desire to reduce the deficit all along so it would not grow
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quite as large as it is now, and given the current situation, given
the new legislation, I would expect that there would be more use
of it. The President has said he wants it, and I think more vocally
than, I think, has been said recently.

Looking at the way the Congress is concerned about spending,
this is something that should move fairly quickly because it is
probably one of the least controversial aspects of deciding what to
do about the budget.

Senator BROWN. I noticed there seems to be a consensus based,
Todd, on your commentary about the constitutionality of it, that it
would survive constitutional muster based on the way it is being
presented. It seems to be the challenges would be more from the
political side of the house, obviously, versus the constitutional. Is
that a fair assessment?

Mr. TATELMAN. At least based on what we know the Supreme
Court has said so far. I mean, again, we can only use precedent to
give us a guideline. In this case, I think, as I testified to and as
the written statement indicates, the bill that is currently before the
Senate and a companion piece before the House, are distinguish-
able from what has come before.

But the Court has never actually passed on an expedited rescis-
sion procedure like this. There are other—all that we can say is
there are certainly other examples of legislative fast-tracking, as it
is sometimes referred to, or expedited procedures that are out
there. And to my knowledge, Senator, none of them have been held
to be unconstitutional. So based on that precedent, I would tend to
agree at this point.

Senator BROWN. And, Dr. McMurtry, particularly with the first
Bush Administration, you mentioned in your testimony that the
use of rescissions became a controversial and highly partisan polit-
ical issue to the extent not seen since Nixon. Why do you think it
was such—and obviously, I was not around here then and I am still
somewhat new. Why do you think it was such a contentious issue,
and do you think these issues are still relevant today?

Ms. McMURTRY. Well, I think part of it was——

Senator BROWN. Turn on your microphone again. We are testing
you today.

Ms. MCMURTRY. Yes, you are.

I think part of it was the fact that in 1992, it was a Presidential
election year and that President Bush wanted to try and establish
a record of trying to save Federal moneys. So it began at the begin-
ning of the year, and there were just a series of these rescission
requests that were sent to Congress, and eventually, the House and
Senate Appropriations Committees came up with an alternate pro-
posal.

I believe the President’s total rescission in all the different re-
quests totaled $7 billion, and the congressional plan that got ap-
proved was $800 billion—I mean, $8 billion, another billion more.
And yet, they had taken things that they considered as examples
that the Executive Branch was being wasteful.

I think this whole issue of guidelines or any kind of objective cri-
teria to try and use in determining whether a given expenditure is
wasteful or necessary is an issue that may be addressed in time.
I know there was discussion at the House Budget Committee hear-
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ing in June 2010 in terms of things that the White House consid-
ered unnecessary, not necessarily just one member with an ear-
mark, but a contingent of Members of Congress might consider as
essential and not unnecessary.

Senator BROWN. And for Ms. MacGuineas and Dr. McMurtry
again, a witness in a previous Subcommittee hearing in 2009 com-
mented that expedited rescission authority is sometimes sold as a
deficit reduction tool, and if that is how you sell it, it is easy to
dismiss it. Would you both agree with that statement?

Ms. MACGUINEAS. I think it is one of the tools in the toolbox that
is necessary here. I think in terms of deficit reduction, we obviously
are at the point where we are going to need to do as much as pos-
sible as quickly as possible, and that is why I emphasize the need
for a broad-based, multi-year fiscal plan, and none of us should fool
ourselves into thinking that any process changes any fiscal rules
are going to make that task accomplished on its own.

That said, there is still a lot of mistrust about how funds are
spent, and any steps that we can take quickly that do not divert
attention from an overall package of fiscal reforms, but can im-
prove the budget process, can improve the oversight, can improve
the transparency, and can improve our ability to generate savings,
are very important trust builders with the public.

We are soon going to have to turn to the entire public and say,
We need everybody to sacrifice in order to get a fiscal package
done. We are going to have to look at entitlements. We are going
to have to look at defense. We are going to have to look at domestic
giscretionary spending, and we are going to have to look at tax re-
orm.

And in order to do that, you need to be able to say to the public,
And we are doing everything possible to make sure that your
money is well spent. So that is what I look at this as, as a very
useful and credible piece of building trust. But what it should not
do is stop the momentum for the broader fiscal reforms that we
need to turn our attention to as quickly as possible.

Senator BROWN. I am just going to ask one more question and
then I will turn it over to Senator Levin. In the earlier testimony
you were talking about tax issues also should be looked at as a
form of an earmark. I think, Mr. Schatz, you said that. Could you
just explain that to me a little bit more? I do not think I have ever
heard that because the folks that I work with and speak to, wheth-
er they are working down at the local market or they are heads of
businesses, they say, “You know what?” It is really the people’s
money. It is not the government’s money. And we give it to the gov-
ernment for a certain type of usage and sometimes we are happy
and sometimes we are not. So how do you figure it out as an ear-
mark?

Mr. ScHATZ. Well, it is the definition that was originally passed
in House Resolution 6 in 2007. It is in Section 404 and I do not
have it memorized, but I know

Senator BROWN. So you are referring to institutional knowledge?

Mr. ScHATZ. Correct.

Senator BROWN. OK. I was just wondering.

Mr. ScHATZ. Right. The definition of earmark——

Senator BROWN. I have heard that as well.
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Mr. SCHATZ [continuing]. Right, that the Senate and the House
are using.

Senator BROWN. I thought I was missing something.

Mr. SCHATZ. Oh, no, no. I am all in favor of letting people keep
their money.

Senator BROWN. No, no problem. Thank you very much.

Mr. Chairman, I think Senator Levin.

Senator CARPER. Senator Levin, glad to see you. Please jump
right in here. Thank you.

Senator LEVIN. One of the things which we have to worry about
is giving some people the money which other people should be pay-
ing to the Treasury. In other words, if you have a tax expenditure,
there are tax loopholes. There are all kinds of tax loopholes in this
tax law of ours that gives special benefits to special interest groups
that are able to get a tax loophole for themselves. That is called
a tax expenditure, like any other.

I do not know whether you want to put your imprimatur on
every single one of those loopholes, but I sure would not. It is the
people’s money, but I sure as heck do not want to provide an incen-
tive to people who move their businesses offshore and create a tax
loophole so that the cost of doing that is deductible now, but the
income that they make offshore is not taxable until later on.

I consider that to be a tax expenditure that I do not favor, but
it is an expenditure. It is something which we ought to get to. And
I was kind of interested in, actually, I think it was your testimony,
Mr. Tatelman, that we ought to consider including tax expendi-
tures in the rescission power that the President would be given
here. Is that true? Was it you who said that?

Mr. TATELMAN. Not me, Mr. Levin.

Senator LEVIN. No, I am sorry. It was Ms. MacGuineas.

Ms. MACGUINEAS. Yes, I did say that. Tax expenditures, I mean,
if you look at tax expenditures, where they have grown since 1986
reforms, we now are facing over one trillion dollars in lost revenue
to the Federal Government a year because of these tax expendi-
tures. And I think they do not fit the test of good tax policy more
often than not.

So when they are created, they do not get the same kind of scru-
tiny that a normal government program would. They do not receive
the same kind of oversight once they are in place. They are gen-
erally quite regressive. And they are very poorly targeted. So if you
look at one of the best places to start looking at functional budget
reforms, it is going to this whole tax expenditure budget, which is
basically this trillion-dollar-plus shadow budget.

So I think one of the keys, in thinking about budget process and
rules and reforms, is treating that piece of the budget the same
way that we do as spending as often as possible.

Senator LEVIN. We sure are not doing it right now——

Ms. MACGUINEAS. No, we are not.

Senator LEVIN [continuing]. As we are looking at discretionary
spending cuts. We are not even looking at tax expenditures, which
I happen to agree with you, in many cases are inappropriately lost
revenue, just as much as some of the expenditures are, but they
are not included in this rescission authority. Is that correct?
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Ms. MACGUINEAS. That is correct and we said that they should
be, but we also acknowledge that legislatively it is much more dif-
ficult to craft. So we were making the point as well that it is impor-
tant to go forward with this and try to expand it wherever possible.
Tax expenditures present their own problems in all sorts of dif-
ferent budget process reforms. But we always think that they
should be included wherever possible. Agreed.

Mr. SCHATZ. Mr. Levin, if I may?

Senator LEVIN. Yes.

Mr. ScHATZ. Because when—the question I was answering was
in regard to expanding the definition. What I was talking about is
the current definition of an earmark, which includes some of these
tax issues and tariff issues, but not all of them.

So I thought that would be a good place to start because people
were asking—the Chairman was asking, what else would you in-
clude. And while we think this legislation should move quickly and
perhaps be expanded later, this was at least something else that
could be considered. It would be consistent with what Congress has
already agreed to.

Senator LEVIN. Which is that tax expenditures are included in
the earmark definition in our rules. Is that correct?

Mr. SCHATZ. Yes, correct.

Senator LEVIN. But all the focus these days is on discretionary
spending. It is not on tax expenditures. It is not on revenues. It is
just on discretionary spending, even though—what was your num-
ber? One point what trillion?

Ms. MACGUINEAS. 1.5 trillion.

Senator LEVIN. Lost in tax expenditures, some of which are just
as abusive, as far as I am concerned, even more so than some of
the expenditures that are made under the discretionary domestic
rubric or any other discretionary rubric, for that matter.

Would you say, Mr. Tatelman, that an enhanced rescission au-
thority would be added power for the Executive Branch?

Mr. TATELMAN. No, I do not know that I would say that it is an
added power considering that the President already has the ability,
under the Impoundment Control Act, to make the rescissions to
Congress, and he already has the constitutional authority to make
any—to recommend legislation in almost any form that he wants,
that he deems necessary and appropriate. So I do not know that
I would consider it an added power. I think that the

Senator LEVIN. It is enhanced.

Mr. TATELMAN. Yes, I believe that there is a more accurate way
of saying it.

Senator LEVIN. Would you say that this enhances the authority
of the Executive Branch?

Mr. TATELMAN. No, I do not know that I would say that either.

Senator LEVIN. Like its title says?

Mr. TATELMAN. I think that it enhances the likelihood that the
Congress will

Senator CARPER. Are you suggsting—are you suggesting that
there is a problem with truth in advertising here?

Senator LEVIN. No, I would not do that, no.

Senator CARPER. All right.
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Mr. TATELMAN. Senator, I think it would enhance the President’s
faith in the Legislative Branch to take on his requests. Even if they
did not enact them, I think the knowledge that the President would
gain—that it would get an up or down vote or get consideration by
the Legislative Branch, the argument would be that would spur
gim to make more requests than Presidents have currently been

oing.

Senator LEVIN. I think Senator Brown made reference to the re-
quests for rescissions made by—I assume that was the first Presi-
dent Bush?

Ms. McMURTRY. Correct. We were talking about 1992, in par-
ticular.

Senator LEVIN. 1992. And I noticed that the more recent Presi-
dent Bush did not even ask for rescissions, according to the CRS
report. Is that right?

Ms. MCMURTRY. President George W. Bush did not ask for any
rescission requests under the framework of the Impoundment Con-
trol Act. However, in a rather curious move, there was forwarded
to the agencies a package of cancellations, which the President said
were distinct from rescissions, and they were simply identifying
unspent balances in accounts that had been around for awhile.

But ultimately, there was an exchange between OMB and the
Government Accountability Office, which is kind of the policeman
for the Impoundment Control Act, to make sure that things are
going according to the rules. And GAO said, You may be calling
these cancellations, but they amount to rescissions because the
agencies were withholding money in anticipation that there were
going to be cancellations.

So that is the long way around, but if you consider those can-
cellations as otherwise named rescission requests, then there have
been some in the last decade.

Senator LEVIN. What happened to them? Did President Bush
honor the GAO decision?

Ms. McMuURTRY. Right. And OMB issued a clarifying memo-
randum to the agency saying, Oh, we did not mean that you were
to withhold money, no, no, no, they are not rescissions. And so,
after that, there was no confusion. After that, in fact, there was not
any more mention of cancellations, that I recall.

Senator LEVIN. And were there any requests for rescissions to
Congress from President Bush?

Ms. MCMURTRY. No.

Senator LEVIN. According to your chart here, there were none.

Ms. MCMURTRY. No, there were not any under the Impoundment
Control Act. I was just saying this little cancellations episode was
kind of an interesting footnote.

Senator LEVIN. I think he was the first President on your list
here that never requested a rescission from Congress, right?

Ms. McMURTRY. That is correct. President Obama has also not—
did not make any rescissions requests in the first 2 years.

Senator LEVIN. Yes, right. But so far, President Bush is the only
one except for President Obama, who is still in his first term

Ms. MCMURTRY. That is correct.

Senator LEVIN [continuing]. Who has not requested a rescission.

Ms. McMURTRY. That is correct.

11:57 Jan 18,2012 Jkt 067117 PO 00000 Frm 00028 Fmt6633 Sfmt6633 P:\DOCS\67117.TXT JOYCE



H605-41331-79W7 with DISTILLER

VerDate Nov 24 2008

25

Senator LEVIN. And Congress, as I understand your numbers,
has rescinded more money than all the Presidents put together
during the same years as your study; is that correct?

Ms. MCMURTRY. Oh, yes, considerably more. The congressionally
initiated rescissions are several times the total of the Presidential
requests that were enacted.

Senator LEVIN. My time is up. Thank you.

Senator CARPER. Senator Levin, good questions, very good ques-
tions. Senator Begich, please.

Senator BEGICH. Thank you very much. I have just a couple
questions, but first, again, I just want to echo my support for the
legislation, and actually, your comments on the tax expenditures—
I have only been here 2 years, but as I look at all the budgets, that
is a significant portion of what we do. Discretionary is like, you
know, it is a sliver of everything, and then you add the mandatory
and that is another big chunk.

Do you think there is a legal framework that, at some time, we
could figure out how to get down that path, I guess is the question?
I do not know if you want to—I am not a lawyer, so my view in
life is as a former Mayor. With or without this law, if I did not like
the program, I think it was wasteful, I probably would not have
spent the money and let my assembly fight me. The reality is, exec-
utive power is much more stronger than legislative power, at the
end of the day, is my own personal view. So I would have a dif-
ferent approach.

But could there be something crafted that could get down this
path on tax expenditures?

Ms. MACGUINEAS. Well, I certainly will not weigh in on the legal-
ities of doing that——

Senator BEGICH. OK.

Ms. MACGUINEAS [continuing]. Because I am ill-suited to do that.

Senator BEGICH. That is fair.

Ms. MACGUINEAS. But without question, first off, right now, tax
expenditures are one of the most important areas in the budget for
the overall need to reform the fiscal situation that we have to look
at. If you look at budget concepts, which is something that we have
not, as a country, kind of overhauled in decades, but it is basically
how we think about a lot of these concepts, tax expenditures are
so similar to spending in so many ways, far more than they are tax
cuts. And that is probably why they are so popular and so much
easier to do legislation, which is a tax cut that also achieves a goal
than it is to actually cut spending or to have broad-based tax re-
ductions.

But if we were to reframe these and look at them as spending
programs, which in many ways they are

Senator BEGICH. They are.

Ms. MACGUINEAS [continuing]. They are much more closely re-
lated to spending programs, then it is much easier to apply the
same levels. In fact, on spending programs as well, we need to in-
crease the levels of oversight, evaluation, rules, kind of capping the
growth of things.

When we talk about spending caps, tax expenditures need to be
a part of that discussion as well. So I think the objective here is
to shine the light on this huge trillion-dollar piece of the budget
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that has basically been going under the radar and saying we need
to treat it as close to spending as possible, sort of legal challenges
aside, and figure out how, in terms of budgeting, to recognize them
for what they are, which is really spending through the Tax Code.

Senator BEGICH. Very good. On a separate subject, and this is
really—is it Schatz? Is that right?

Mr. SCHATZ. Schatz.

Senator BEGICH. Schatz. If I could ask you this question, there
is a piece of legislation that Senator Coburn and I introduced on
what we call orphan earmarks, earmarks that are 9 years or older
and less than 10 percent of it has been expended and you get a
year to figure it out. If not, it is sucked back in or rescinded back
in.

Has your organization looked at that and taken any thought on
that at this point? The only reason I am taking advantage of this
moment is because you happen to be here, I happen to be here, and
here we are.

Mr. ScHATZ. Did you or Senator Coburn offer an amendment on
this, as I recall—

Senator BEGICH. We had legislation and we tagged it onto the
FAA bill on the Full Overall Government——

Mr. ScHATZ. Right. And you got about 30-something votes on
that?

Senator BEGICH. No, it actually passed.

Mr. ScHATZ. Oh, it passed?

Senator BEGICH. It was actually—we got it unanimous consent.

Mr. SCHATZ. Oh, then that surprises me.

Senator BEGICH. How is that for

Mr. ScHATZ. I thought it was interesting that members would
even object to turning over earmarks that would never be spent, es-
pecially since there is now a moratorium, and obviously it is money
that, again, should be easy to get back——

Senator BEGICH. Right.

Mr. SCHATZ [continuing]. Out of the system. And certainly, I
would imagine that most taxpayers would be surprised that money
sits around for 3, 4, 5, 6, 7, 8, 9 years and never gets spent.

Senator BEGICH. Ten, twenty.

Mr. ScHATZ. Especially under these circumstances, there is a
moratorium on earmarks at all being requested or being included
in legislation. The President has said he would veto bills with ear-
marks, so yes, it makes a lot of sense to get this money back. And
hopefully, you will find even more than you have already found.

Senator BEGICH. I think so. Well, obviously, as you guys look at
legislation, please look at that. I would only say now, Senator
Coburn and I disagree on the earmark concept. I am a supporter
of earmarks. I think legislative power is—part of what we do is
represent our constituency and it does not add, it rearranges the
deck of resources, not adds to the requirements of the Federal Gov-
ernment.

But that is another debate at another time. But I think this was
the right public policy. As I did as Mayor, we cleared the books
many times of stuff that was old, so we thought this was a good
approach.
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Let me ask, again in general back on the legislation in front of
us, one, it is bipartisan which I think is a huge statement on that.
For those that make the claim that this is just kind of a back-door
line item veto attempt, even though to be very frank, as I said ear-
lier, I would be all fine with line item because it keeps legislative
bodies in check and there is a process to override it, which I can
tell you, I only exercised it once when I was Mayor, but when I was
on the assembly, we had a Mayor that did about 40 vetoes a year,
we averaged about. We overrode probably 85 percent of them. So
it is a process.

So how do you, those that are supportive of this type of legisla-
tion, how do you respond to that when people say, This is just an-
other line item veto and we will have the same constitutional prob-
lems? Anyone want to——

Mr. ScHATZ. Well, I would certainly leave that up to CRS, but
I mentioned earlier that the Senate approved the prior version 69
to 31 and the House approved it by voice vote, so they approved
ic,omething that was much stronger when the deficit was much
ower.

I think that this is certainly something that has met all of those
constitutional parameters and should be a lot easier to get through
this time. But as I said, CRS has said this; a lot of the attorneys
outside of Congress have said that. It meets those qualifications
now.

Senator BEGICH. Go ahead, Todd.

Mr. TATELMAN. Well, Senator, I mean, I think that one has to
distinguish between the strict sort of formalist constitutional de-
bate that was had over the Line Item Veto Act versus one who
might take a more sort of practical or political view of the relation-
ship between executive and legislative powers.

I think if you can confine the constitutional discussion to that
sort of formalism that the Court used in-—or the majority of the
Court used in the 1997 Line Item Veto decision, I think you will
reach the same conclusion that I did, which is that this bill and
others like it are, at least, distinguishable and operate differently
than the Line Item Veto Act did, and those differences seem to
meet the Court’s criteria for what would pass constitutional mus-
ter.

I think those that are looking at it more from what we would call
a functional standpoint or purely the political interplay between
the branches might come to the conclusion or might make the argu-
ment that suggests that you have sort of shifted some power away
from the Legislature toward the Executive and that, in some ways,
is either too much or potentially offensive or subject to abuse,
whatever line they choose to take.

I mean, it becomes a question of degrees at that point. There is
no doubt you are moving some powers, is this too much, too little,
or just the right amount, as the Chairman indicated in his opening.
I think that is a debatable proposition.

Senator BEGICH. Let me ask you, because my time is up, as an
Attorney, what is your confidence level on the way this is drafted
now, that it will withstand constitutional challenge?

Mr. TATELMAN. If the constitutional challenge is similar to—in
other words, on the similar basis that it was brought in 1997, I
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think the likelihood is fairly good that this would withstand con-
stitutional challenge. There are, however, potential other questions
that might get raised that the Court did not address because it did
not have to in 1997.

Senator BEGICH. Sure.

Mr. TATELMAN. And for those, of course, I do not know what the
outcome would be. But I think, again, if we can take it to a similar
constitutional challenge on Article I, Section 7 grounds on
bicamerals and presentment issues, I think the likelihood is that
this would withstand those challenges. Others, I do not know.

Senator BEGICH. Very good. Thank you very much, Mr. Chair-
man.

Senator CARPER. Good questions. Thank you, Senator, thanks
very much.

Let me raise a couple of practical examples, if I could. We are
joined by the Chairman of the Armed Services Committee, Senator
Levin, who has forgotten more about defense spending that most
of us will know. He has led the fight to try to make sure we spend
our tax dollars in a more cost-effective way in the way we buy
weapons systems.

We have had hearings in this Subcommittee that were—GAO
has come and testified that earlier this last decade, our major cost
overruns for major weapons system was almost $300 billion per
year. One of the weapons systems that we ended up having a de-
bate on—I am sure the Chairman will remember—a year or so ago
was the F-22, where the F—22—the Administration was not asking
for more F—22s.

As it turns out, the cost of the F—22—Mr. Chairman, do you re-
call what the cost per item for an F-22 is? It is about $200 million.
It is roughly $200 million, I think. And the cost per flight hour for
flying an F-22 is about $45,000. I am an old Navy P-3 mission
commander. I think the cost per flight hour of a Navy P-3 13-man
aircraft, four engines, I think it was about maybe $10,000. F-22
$45,000 per flight hour.

At any given point in time, the mission capable rate for the F—
22 was about 55 percent. So that means that if you had a hundred
of them, only 55 of them could actually fly the mission. If you look
at the work we have done with F-22s in Iraq or Afghanistan, the
number of missions they have flown, sorties they have flown in
Iraq is zero. The number of missions they have flown in Afghani-
stan, zero.

And yet, we had a lot of folks who wanted to keep buying them.
Really, in a down economy it was almost like a jobs machine. We
finally, with the leadership of this man to my left and Senator
McCain and this President, we basically pulled the plug on the F-—
22.

A similar kind of situation with the C-17, although the C-17
cargo aircraft, not a maligned aircraft, actually an aircraft that
gives a great mission capable rate, does the job that we need, we
just have too many of them. It is made in about 45 States, and
while the last President, last Secretary of Defense, current Presi-
dent, current Secretary of Defense said, We have enough C-17s.
Thank you. We do not need anymore.
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Why don’t we modernize those C—5s that are bigger, carry more,
fly further, cost about half as much to modernize. Modernizing two
or three C-5s, we can get—they fly twice as far, carry twice as
much as a C-17, and it will be good for another 30 or 40 years.
So the last President, this President, current Secretary of Defense
said, “Why don’t we stop buying more C-17s?”

Let me just ask, in those situations, how would a President, exer-
cise his or her discretion under this rescission legislation to be able
to stop buying more C-17s, stop buying more F-22s? How might
it work? Anyone? Because I thought we had a tough time. I was
not killing those programs, but stopping those programs. Had a
tough time. How might they have been addressed if the President
had this kind of authority and the Congress was required to vote
on it? Anybody?

Mr. ScHATZ. Well, the way the legislation reads is the President
can only propose changing spending levels, so I do not believe he
can eliminate the entire program. But he might be able to say, If
you want to spend $20 billion on a particular defense project——

Senator CARPER. Weapons system.

Mr. SCHATZ [continuing]. Weapons system, we can drop it to $15
billion. I believe that is the accurate way of describing the

Senator CARPER. Or in the case of the F-22 to take it to zero and
then the Congress would have to vote, as I understand it. We
would have to vote.

Mr. ScHATZ. Right.

Senator CARPER. And we could say yes or no. And if 51 Senators
said no, then basically the money is restored. Is not that the way
it would work? Yes, I think it is. Everybody seems to say yes.

Mr. SCHATZ. Yes.

Senator CARPER. OK, good. Could we talk a little bit about—and
it has been an interesting discussion here, Senator Levin. For the
most part, the witnesses have said they think this would be con-
stitutional, what we have proposed would be constitutional. They
think it would be helpful. It does not go nearly as far as the 1996
legislation, which I think you, along with Senator Byrd and others,
challenged whether it was unconstitutional.

But the witnesses seem to believe it would be constitutional, that
it would be helpful. They also said it would be, I think, helpful to
see how it works and let us get some experience under our belts
and if it makes sense to look at tax expenditures later on or maybe
to look at other kinds of spending later on, then maybe we should
do that. But first, let us see if we can get this passed, see if it
works. I tend to agree with that.

One of the ideas behind this legislation, I think, is to—it deals
with mandatory spending, mandatory spending. Can any of our
witnesses give us some practical examples of how this legislation
might address or affect mandatory spending? Can anybody just
think of something, have some good concrete examples that come
to mind, anybody?

Ms. MCMURTRY. I think——

Senator CARPER. Go ahead and make sure your—you can just
leave that on, if you want.

Ms. McMURTRY. OK. I think that in the section by section that
OMB submitted along with the draft legislation last year, this was
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mentioned in passing, but no examples were given in terms of
being non entitlement direct spending, which would be provided in
other than appropriations acts. But I have not been able to come
up with a particular example. They must exist or OMB would not
have used that language.

Senator CARPER. All right. I am going to ask you all to answer
that question for the record, if you would, just whenever we send
you some questions in writing. Mr. Schatz, you want to say some-
thing?

Mr. ScHATZ. I would agree. I cannot think of anything off the top
of my head.

Senator CARPER. All right. We would like for you to do that——

Mr. ScHATZ. They have all been in this a long time.

Senator CARPER [continuing]. For the record. The other thing I
want to say, I had an interesting conversation with some folks over
at the White House this morning and saying to them, We need for
the White House, the Executive Branch, to provide stronger leader-
ship on long-term deficit reduction. We do not expect them to be
involved up to their eyeballs in this 3-week CR stuff, continuing
resolution stuff. But certainly for the continuing resolution for the
balance of the fiscal year and then a multi-year deficit reduction
plan, we certainly expect them to be fully engaged with us and I
think they are going to be.

But one of the things that we talked about today was entitlement
spending, and a lot of people say, Well, so much of the budget is
really not—is uncontrollable. We actually cannot affect it because
it is entitlements that some of the people are entitled to.

But even in an entitlement setting, we had a hearing here last
week that Senator Levin and I have talked a little bit about, and
the issue was an entitlement program for people that serve on ac-
tive duty in our armed forces. I popped out here just a minute ago
when Senator Levin was coming into the hearing room. I had about
six or seven Air Force folks, officers and enlisted, out in the hall
from Dover Air Force Base.

We have Dover Air Force Base active duty and reserve folks who
participate in a program called Tuition Assistance Payment (TAP).
Senator Levin knows a lot about that. But if you happen to be at
Dover or anyplace in Michigan or any other active duty base
around the country, they can sign up for college credits, college
courses, off base at a local college or university, on base where a
college or university actually offers the courses on base, or they can
sign up for distance learning courses that could be offered by a
local college or university, or by a college or university on the other
side of the country.

We are just trying to drill down on that program to see if we are
getting our money’s worth, taxpayer money’s worth. A lot of these
programs, about 90 percent of the money—and the way it works is,
let us say we are all on active duty someplace. We sign up for col-
lege courses. The way it works, we have to pass the course, but if
we do, we get, for every credit hour, we get $250 reimbursement
to us that we pay for out of our pockets.

So for a 3-hour course, you get $750. In the course of a year, I
think you can get up to, I want to say, about $2,500 in money back
for the courses that our active duty personnel have taken.
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Too many cases and it is not just for-profits. For-profits get the
biggest tip for this, but it can be non-profits, public colleges and
universities. It can be private colleges and universities. Where a lot
of times folks who should not, frankly, are not prepared to take col-
lege level courses, are sort of signed up, recruited to be in those
programs.

They do not get the kind of support they need in terms of men-
toring, tutoring. They basically are set up for failure and they do.
It reminds me a little bit of sub prime lending where a lot of people
were sucked into buying homes that they could not afford, they did
not have the ability to pay for, frankly, to maintain. It is actually
very, very similar.

I have said this to Senator Levin and I am going to kind of kick
this out to our panel. What I said to Senator Levin, we have our
incentives in a number of our entitlement programs that deal with
tuition assistance. Really important stuff, tuition assistance, trying
to improve the credentials of our workforce, strengthen our work-
force in this country.

But incentives are set up not to incentivize colleges and univer-
sities, whether they are for-profit, whether they are distance learn-
ing, or local. The incentives do not really incentivize those institu-
tions to make sure that people are prepared that are being re-
cruited into those programs, to make sure that they get the—the
students get the help they need, and to make sure that we
incentivize colleges and universities for quality, not for quantity.

So that is—people say to me, Well, we cannot do anything about
those entitlement programs. Yes, we can. We had a hearing here
last week where we had—we looked at improper payments. For
last year, the Administration says, Improper payments all in, not
including Medicare Parts C and D, maybe not including Depart-
ment of Defense, improper payments, about $125 billion.

We had a guy here from the Department of Justice (DOJ) who
said, Well, Eric Holder, the Attorney General, says that fraud on
top of that in Medicare alone is anywhere from $30 to $60 billion.
I mean, there is a lot out there. To say that we cannot do anything
about entitlements to stop improper spending, I just do not agree
with it. We have to do it all. We have to do it all.

Do you all just want—it is kind of a brain dump there, but just
react to a little bit of what I just said. Thank you.

Mr. ScHATZ. Mr. Chairman, on top of what you have described,
I am sure you are well aware of the GAO report on duplication that
came out 2 weeks ago, and my understanding is that they will be
providing some additional information about the savings that could
be achieved, more specific responses on that, and I know that
Chairman Issa has looked at this as well, and I would imagine that
you will on this side.

Perhaps in some sense, there could be more coordination on
those kinds of issues from this Subcommittee and the House Gov-
ernment Oversight and Reform Committee, because so many of
these things are fairly obvious and should be addressed on a bi-
cameral basis. Legislation can move a lot more quickly if the two
committees had just some larger oversight on these issues like im-
proper payments and the duplication.
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I know that I was pleased to see that the President signed into
law the Improper Payments Improvement Act because I remember
the first Improper Payments Act simply said to issue a report;
nothing happened. It went from $20 billion to $125 billion, and as
you mentioned, that does not even include the new prescription
drug program where we expect there will be some improper pay-
ments.

And that is just a management issue, having been on this Sub-
committee for many years and as Chairman Levin knows, not the
most exciting thing that gets done around here, but there are lit-
erally hundreds of billions of dollars that could be, at least spent
more effectively if the management practice is improved.

Senator CARPER. Others, please.

Ms. MACGUINEAS. Sure. I would like to sort of like to take a step
back and reinforce what I think you have said.

Senator CARPER. OK.

Ms. MACGUINEAS. And if you think about what is going on right
now and the focus on spending cuts and the CR, it is a strange dis-
cussion that we are in the middle of, where, at least in my mind,
I feel like we are moving too quickly in aggressive spending cuts
given where we are in the pace of the recovery, something you
could slow down if you put in place a multi-year budget plan that
could reassure markets.

We are doing it in too short a timeframe because you want to be
thoughtful and have oversight of Federal spending, and we need to
expand this whole discussion out to the rest of the budget.

But what is happening and is going to happen is that there is
a new focus on spending reductions and that is here to stay. That
is going to be part of the fiscal reality that we face, and that is a
good thing when it is used in the right way.

And so, I think the spotlight on spending cuts means that we
really need to hone in on spending that is unnecessary, on spend-
ing that is wasteful, on spending that has the wrong incentives,
and on spending that does not work. And that is a lot of what you
are talking about here in figuring out different tools to really work
on that.

We are going to have to do that all. I cannot not make the point,
however, of course, that it is not going to be painless, the overall
fiscal situation that we have to contend with, so it is going to re-
quire more than that. That is the necessary component of tackling
all the things that we have to look at, from Social Security to con-
trolling health care costs to defense spending to new revenues, and
that all of that has to be put in a new framework of how we are
going to do what we do well, how we are going to do it as part of
economic growth, and that these tools are necessary to do govern-
ment better in a time of kind of real fiscal restraints. But we can-
not run away from those issues as well.

Senator CARPER. Thank you. Dr. McMurtry, I am not going to let
you out of this one. Any reaction?

Ms. McMuURrTRY. Well, I think that since the discretionary piece
of the budget is not much over a third at this point, you are going
to have to look at other components of the entitlement programs
and the revenue side of things to try and get things in balance, ul-
timately.
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Senator CARPER. All right. Thank you very much. Senator Levin,
you have been very patient. Thanks.

Senator LEVIN. [Presiding.] When we say “ultimately,” it is the
wrong word as far as I am concerned. It is now. It is always ulti-
mately when we look at hard things. It is never now. Let me tell
you some of the problems that I have with the bill. I am sorry that
Senator Carper has left because I wanted him to hear this, but I
will find him at another time to share it with him.

First of all, we talk about wasteful and unnecessary spending. 1
do not know of anybody who wants to support wasteful and unnec-
essary spending. I think the vote is a hundred to nothing on that.
The problem is that we have a very different view as to what is
wasteful and what is unnecessary.

A lot of the differences between Members of Congress and each
other, Members of Congress and the President, is over priorities.
It is just simply a difference of priorities. It is not wasteful, it is
not unnecessary, it is just that something else, in someone’s view,
is a higher priority than in someone else’s view.

We wanted to add more drones and unmanned aerial vehicles a
few years back. It was not in the President’s budget. We did it any-
way. We thought, in the Armed Services Committee, By God, that
is a weapon system which is really important and will really give
us a capability. We added them. It was not in the President’s budg-
et.

I guess if he had one of these rescissions he could have put a re-
scission package together which included that, and there may have
been some things in that package that some people wanted to re-
scind, other people did not, but it would be an up or down vote,
unamendable.

So we favored the unmanned aerial vehicles when the President
did not ask for them and could have put the finding for them in
a rescission package that we could not amend. Those vehicles have
now saved an awful lot of American lives and accomplished an
awful lot of missions 5 or 10 years later. We would have seen that
gone down the drain because the President had the power to put
together a package which is unamendable.

That is not waste. That is priorities. It is one view of what is im-
portant. It happens all the time. It is totally legitimate, and if we
all agree to what is important and what is not important, you
would only need one Member of Congress and one President. So it
is a very important, honest difference in many cases that we are
talking about here.

I disagree with this President on the second engine, by the way,
the so-called second engine on our new fighter plane. I have always
favored a second engine because I believe competition will drive the
price of that engine down, and if you sole source that engine, you
are going to end up with a very expensive engine. It is not wasteful
spending.

The President says it is wasteful spending. Secretary Gates says
it is wasteful spending. Half of the Senate and less than half of the
House say it is wasteful spending. But in my view, it is mighty use-
ful spending. I do not have any back home interest in it. I have
wanted competition in that engine. There never has been competi-
tion in that engine. Do you believe in competition or not? I do.
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Senator LEVIN. So label it wasteful. That is what some of the ads
say. About half of the ads that oppose the second engine will say
it is wasteful. The ads in favor will say it is not. But just to say
we are going after wasteful spending in this kind of a bill is really
ignoring, to me, a very important point, which is—I am glad the
Chairman is back here now.

These are debates frequently over priorities. If you label some-
thing wasteful, everybody is opposed to it and there is not much
of an argument. When you say, Well, what are the Congress’s pri-
orities or Members of Congress’s priorities and how does that differ
from the President’s priorities, now you are going to get into an
honest debate over priorities and who should have the power.

And when you say there is no enhanced authority granted to the
President here, I could not disagree with you more. We cannot get
something voted on around here without amending it. We cannot
get something done around here without being able to table it. But
the President, under this bill, would be able to. So it is an en-
hanced power of the President. It is a serious business.

I do not know whether it is unconstitutional, by the way. I kind
of agree with you that it probably is not unconstitutional, probably
not, but I would not want to assume it is not since I was one of
the plaintiffs going after line item veto, as our Chairman said, with
Senator Byrd when he was alive, and bless his memory. Senator
Byrd worried about things like this, enhanced power to the Execu-
tive Branch.

We just gave the—or tried to give the OMB a whole bunch of
power the other day by saying, They could just rescind any unobli-
gated balance. I did not vote for it, but that is what the majority
did. OK? That is their right. But to just suggest that such a rescis-
sion is not additional power to the President is simply wrong. It
clearly is. His OMB, unilaterally, under that authority, can just re-
scind any unobligated expenditure. That is a huge shift of power
to the Executive Branch.

We are supposed to have the power of the purse around here.
The President can veto it. He can veto a bill which has items in
it he does not like. That is his first shot at rescission, is veto the
bill. That is our choice. We are put in that position all the time.

There are things in bills that are comprehensive bills which most
of us do not like, there are some things there that most of us do
not like. And those who vote for it think the positive outweighs the
negative. That is the position we are in, but this gives the Presi-
dent that ability to force an up or down vote, unamendable, cannot
be tabled, which is a power we do not even have, I do not think,
unless we take it away from ourselves, which we sometimes have.
In rare cases, we have taken it away.

So I think we have to look at this for what it is. You may favor
it. And by the way, I admire the testimony of those of you who said
this is not going to do much in terms of deficit reduction because
it will not. And I know a number of you in your testimony or in
your answers to questions have said this is not going to do much
for deficit reduction.

It is going to do a little in terms of giving the President even
more power, and I am leery about giving any executive more
power. Now, we have a lot of former Governors and former Mayors
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that understand the need for executives to have power. I am an old
legislator. I come out of the Legislative Branch of local government.
I am not a former Mayor. I am a former City Councilman. So as
far as I am concerned, Presidents have plenty of power, if they
want to use it.

I am very leery about giving Presidents more power. In any
event, that is a long speech. I did say that I had hoped that you
would be here because I do have some issues with this bill, particu-
larly the fact that it is—and I guess I am out of time—that it is
unamendable and that it cannot be tabled. I think that is giving
a real power to the President that we do not even have most of the
time. I am leery about giving that kind of power to the President.

I also have, by the way, procedural concerns. The Committee has
to act in 3 days? It is a minor point, because I have problems with
the whole bill, but to say that the Committee of jurisdiction has 3
days to act on a rescission message and then it is ousted of jurisdic-
tion? Wow. Three days? That is way too short a period of time, but
that is not the major issue that I have.

I would suggest to even the people who favor the bill that they
should take a look at that provision. I think that after 3 days on
the calendar, anybody can force a vote on it. So you may want to
look at that just from a practical point of view. But I just think we
have to be very careful here. It is enhanced power to the President.
I just disagree with you.

Mr. TATELMAN. May I respond for 1 minute there, Senator?

Senator LEVIN. Please. The Chairman would want to give you
time and so do 1.

Mr. TATELMAN. Senator, actually, I do not think we disagree as
much as you think we do, and let me just try to explain why I
think that is. When you asked the question about whether or not
this was an enhanced power to the President, I was—my response
was narrow with respect to the fact that the President merely
sends up the bill. Your comment that he sends up the rescission
request just like he would make any other recommendations, just
like he sends up here a budget or sends up here proposed legisla-
tion on education programs or social entitlements or whatever it is
that the President thinks is in the best interest of the Nation.

Your comments—and I actually would agree with them with re-
spect to how Congress chooses to receive that message and what
it does with that message are not Presidential powers. Those are
determinations that Congress itself has made and has the author-
ity to make under Article I, Section 5 in setting its own rules and
regulations for procedures.

And, in fact, Senator, I think you do, in fact, have the power to
make things unamendable and move them quickly through the
committee process. It is much more difficult here on the Senate
side of the chamber because of the way the history, practice, and
traditions of the Senate have operated, and I know that you are
very familiar with those.

On the House side, though, it is much, much easier. Many, many
bills on the House side are taken up without the ability to amend
on the floor, without the ability for extended debate. The House
Rules Committee, which controls procedural elements over there,
acts very, very differently than the Senate does.
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Senator CARPER. [Presiding.] Would you let me? Would you say
a majority of the bills that the House takes up are brought to the
floor without the opportunity for amendment?

Mr. TATELMAN. In the past. I believe that there are some statis-
tics that would support that claim. I am not 100 percent sure.

Senator CARPER. Brought up on a suspension calendar. Brought
up on a suspension calendar when you need a two-thirds vote. If
you get a two-thirds vote, that is it. I think they do a lot of busi-
ness on the suspension calendar over there.

Mr. TATELMAN. I do believe so.

Senator LEVIN. I agree with that. It is too bad that there is only
one house that can have extended debate. As far as I am con-
cerned, it is a pity that you cannot offer amendments in the House
of Representatives and that both parties have denied other parties
the opportunity to amend bills. I am talking about the Senate
where this power is—Dbetter preserved, folks. It is the only place it
exists. It sure does not exist in the House.

I happen to agree with our Chairman. It does not exist in the
House. It does exist here. And your point that we can give away
that power? Sure, we can. But should we give it away? That is the
question. Not whether we have the power to give it up.

Mr. TATELMAN. My point, Senator, was merely that you have not
given it to the President. What you have given it is to that par-
ticular piece of legislation, if you want to think about it in that
sense. The President’s power ends, even under this type of a piece
of legislation, the President’s power ends when he sticks it in an
envelope and sends it up Pennsylvania Avenue. His ability to turn
it over, it becomes then the Senate’s and the House’s call.

Senator LEVIN. That is excessively——

Mr. TATELMAN. Legalistic?

Senator LEVIN. Excessively legalistic. He has the power to——

Mr. TATELMAN. It is a sickness, being a lawyer, Senator.

Senator LEVIN. Well, I have the same problem.

Senator CARPER. I am not encumbered by a legal education.

Senator LEVIN. The power is to obtain something from Congress.
That is the power. If we give it to him, he can obtain something.
He can obtain a vote on an item by itself. I cannot. He can. Mem-
bers of Congress cannot unless we, for some reason or another,
through unanimous consent or through filibuster—when I say
Members of Congress, by the way, you are correct. I should say
members of the Senate.

So we are giving him a power, a power to obtain something very,
very important.

Mr. TATELMAN. I understand.

Senator LEVIN. Obtain an up or down vote on an item, separate
from everything else, if he chooses to send us a message. That is
a very important power. His message cannot be amended and it
cannot be tabled. I wish Senator Robert Byrd were here, for a lot
of reasons, but the power to amend is an incredibly important
power and I will not give it away. Thank you.

Senator CARPER. You bet. Thank you so much for being here with
us, Senator.

Senator LEVIN. I thank our witnesses, too.
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Senator CARPER. I want to close out with just another thought.
Let me say while Senator Levin is still here, if you think about the
legislation that was voted on and approved by, I think, 69 Senators
in 1996 that said basically, the President can come in here and line
item, if you will, appropriations bills, entitlement spending, rev-
enue legislation, and the only way to undo that is for a two-thirds
vote of the House and the Senate, and in a combination, undo that
Presidential power.

What a huge shift of power that represented. I would not have
favored that, and I described it before you got here as giving the
President—Ilike putting a bazooka under the President’s desk. I am
not interested in giving any President, ours or Republican, a ba-
zooka under their desk.

What I want to do is to provide for a reasonable response when
a President says, my hands are tied, I really cannot do more than
we have done in terms of deficit reduction, and really to say to the
Congress, we all have to share some accountability and responsi-
bility here in getting this job done.

But if all we do is focus on domestic discretionary spending or
defense spending, if all we do is focus on entitlement spending, and
not also focus on the revenue policy, or tax policy, then think we
missed the boat, to some extent.

If you go back and look at the years where we actually had a bal-
anced budget—did we have two or three at the end of the Clinton
Administration?

Ms. MACGUINEAS. Three.

Senator CARPER. Three. But I think there was some good work
with respect to reining in the growth of spending on the entitle-
ment side and on the domestic and defense spending side. We also,
presumably, did some reasonable work. I was not here. I was try-
ing to govern my little State. But I think some work was done on
the tax side, too.

But the other big factor then, you may recall, we were in a tech
bubble and we just saw an enormous growth of revenues. I do not
want another tech bubble, I do not want another housing bubble.
We have had bites out of those apples. But we really do need to
grow revenues and we need to make sure that the policies that we
adopt, whether they are spending or tax policies, actually do pro-
mote growth.

And that is something that we are sort of losing sight of. The
President has continued to call for the United States on educating,
on innovating, on competing with the rest of the world. That is aw-
fully important.

A guy named John Chambers, who was the CEO of Cisco, said
the two most important things for us to do to make sure that we
are going to grow jobs in this country, or any country, is No. 1, cre-
ate a world class productive workforce. It cannot be with anybody
else. No. 2, world class infrastructure, broadly defined.

And I would add to that maybe a third one, to make sure, par-
ticularly on the tax side, that we are actually encouraging invest-
ments in research and development that will actually lead to the
creation of new technologies, new innovation, new products that we
can build, stamp Made in America, and sell them all over the

11:57 Jan 18,2012 Jkt 067117 PO 00000 Frm 00041 Fmt6633 Sfmt6633 P:\DOCS\67117.TXT JOYCE



H605-41331-79W7 with DISTILLER

VerDate Nov 24 2008

38

vx;or}lld. I think that is critically important that we do, do all three
of those.

Senator LEVIN. Can I just add to that in terms of the tax side?
That we eliminate those tax loopholes which give incentives to peo-
ple to move jobs offshore. I have to get that in.

Senator CARPER. Thanks for getting that in.

Let me just—we have had a chance to go at it for awhile and the
hour is growing late. I like to sometimes give our panels an oppor-
tunity to give like a short benediction, each of you, and then I will
maybe close it out with an even shorter benediction.

Ms. MACGUINEAS. Well

Senator CARPER. Mr. Schatz, why don’t you go first and then we
will just go from your right to your further right.

Mr. ScHATZ. As we discussed right at the beginning, we hope
that this will be the last time of looking at this legislation, other
than to improve it in the future. So I hope that this Subcommittee
moves it forward quickly, and putting on the hat that is our lob-
bying arm, we will fully support it and urge Senators to vote for
it.

Senator CARPER. Thanks so much. Mr. Tatelman.

Mr. TATELMAN. I would just take the opportunity again to thank
the Chairman for his support of the Congressional Research Serv-
ice and for the opportunity to testify here this afternoon. Thank
you very much.

Senator CARPER. We are grateful for the work you do. Thank
you. Dr. McMurtry.

Ms. MCMURTRY. I might just add a footnote to what Senator
Levin was saying in terms of sometimes having a difference of pri-
orities and not just a difference of something being necessary or
unnecessary, essential or un-essential. I do not believe I mentioned
it in my earlier remarks, but ultimately, the scope and the impact
of the deterrent effect depends on the political calculations of the
respective Members of Congress.

If the lawmakers determine that a particular project is of value
to their State or district and that their constituents are going to
appreciate it, just like the one Member of the Subcommittee stated,
not everyone thinks that earmarks are bad, and to the extent that
members will stand by their earmarks, so to speak, the deterrent
effect, which is incalculable at the moment, we just do not know
how that is going to play out with expedited rescission should that
be granted.

Senator CARPER. Thank you. I have used this analogy before, I
think, in this Subcommittee or in this Committee, and in our expe-
rience in Delaware, we had something akin to earmarks. In Dela-
ware, we have three budgets for our State. We have an operating
budget, we have a capital budget, and we have something called a
grant and aid budget. The Governor proposes an operating budget
and proposes a capital budget in our State.

The legislature is really—they are really the people who craft the
grant and aid budget. And for the most part, the items that are in-
cluded in the grant and aid budget are Boys and Girls Clubs, Boy
Scouts, Girl Scouts, any number of good organizations who do
worthwhile work that would be, frankly, hard for most of us to
criticize or question.
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But one of the problems we ran into in the 1990’s was, at a time
when we were constrained for a while with revenue growth, we saw
the operating budget, the capital budget constrained at a time
when we actually needed to invest in our infrastructure. But the
grant and aid budget continued to grow apace.

And we finally decided, maybe what we should do is just put a
cap on the grant and aid budget. I think we capped it at maybe
2 percent of revenues, and that was basically it. It provided pretty
good restraint. We still have a grant and aid budget, but it is no
longer growing like topsy.

I think on earmarks the argument—I do not know if Senator
Levin made it while I was out of the room, but if we have a grant
program, we will say it is a transportation program, so we have
like $100 in it, and somebody comes along and we have like a dol-
lar’s worth—a hundred dollars goes out for earmarks around the
country.

That does not mean we spend $101. It means we spend $99-plus
for that one. But what I think we may want to consider—we have
this moratorium on earmarks. If we ever go back in a future Con-
gress and say we are going to restore earmarks in the appropria-
tions process, maybe we could do this: Put a cap like some percent-
age of revenues that earmarks cannot exceed.

No. 2, I think we are trying to do this, is to provide a whole lot
of transparency. We are all Representatives or Senators and if we
have a request for a particular earmark, it has to be very clear who
is asking for it, one of us; who will it benefit, make it very clear;
and the idea that if it is not in the House or Senate version of a
bill, we are not going to sort of air drop it and it is going to appear
like magic in a conference committee.

That sort of approach, for me, and maybe it is 1 percent or it has
to be less than 1 percent, I do not know, but that kind of approach
might, make some sense.

If we were to restore earmarks in that limited way with a lot of
transparency, the idea of having the legislation before us, actually
signed into law, I think would be helpful in an earmarks restored
world, to say, All right, let us make sure that the stuff that some
enterprising Senator or Representative has put in a bill, let us just
make sure it stands the test of time and a test of further scrutiny,
and just say, The Senate and/or the House we would like to give
you the opportunity to revisit this one. I think it would be helpful.

Mr. ScHATZ. Not to take away from Maya over there, but it is
difficult for me not to say something about earmarks. I would very
much enjoy debating everyone who has talked about it today, but
that would be a different hearing and I would welcome the oppor-
tunity to discuss this in the future.

Senator CARPER. Good, thanks. We may have that opportunity.
Thanks. Ms. MacGuineas.

Ms. MACGUINEAS. A couple of quick comments. So I think it is
absolutely impossible in this environment to argue against the
need for additional transparency and accountability. That has to be
worked into the budget process at every single opportunity and
every way that we find that we can do it.

In terms of fiscal policy, I completely agree with you and I think,
as the focus in this country and the world is turning to fiscal pol-
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icy, we cannot lose that it is all piece of a picture of how to promote
economic growth. And that means not just getting the numbers to
add up, but doing it in a way that is smart. And that means pro-
tecting public investments in a way that we shift our budget, which
is now very consumption oriented, to become an investment ori-
ented budget.

I think it also means protecting the safety net so that we do not
shred programs that are very important for people who depend on
them. And likewise, I think changing our tax system, which is re-
markably outdated, into one that is competitive for the century in
which we are competing on a global basis, is necessary. And, of
course, you cannot run unsustainable levels of debt. But it is not
just because those of us who are deficit hawks like getting the
numbers to add up. It is because it is how you create a competitive
growing economy.

And I do believe that transparency and oversight are a critical
part of that, and I think the balance of this bill has it right, be-
cause what it basically says is that nothing happens unless Con-
gress affirmatively enacts these changes. But it is an opportunity
to go back over bills and give them more scrutiny, all of which is
going to increase the faith that what government is doing it is
doing well, and that is all a piece of this.

So I really—I applaud you and your colleagues and I hope that
we move forward on it.

Senator CARPER. Well, thank you. Thanks for those comments.
And really, our thanks to each and every one of you for joining us
today, for your preparation, for your testimony, for your responses
to our questions, and for your willingness to maybe answer, if a
couple of us send follow-up questions in writing, that you are will-
ing to respond to those. Let me just ask, Stefan Wirth, Stefan, how
long would these witnesses have, our witnesses have to respond?
Is it 2 weeks?

Mr. WIRTH. Two weeks.

Senator CARPER. I think it is 2 weeks, so if you get some ques-
tions in writing, if you would respond to those in 2 weeks, that
would be great.

The last thing I will say, one of the things that I have sort of
become interested in is the last year or two is the grant process,
whether we have grants that are distributed to the States, Federal
grants distributed to the States on like a formula basis, number of
people, number of miles, or whatever, highway, whatever it might
be, poverty, or whether the grants should be distributed on a dif-
ferent kind of criteria, and I will use like a transportation grant.

One of the things that seems to make sense, at least to me so
that we put more transportation money out on the basis of competi-
tion, where the criteria would include, particularly an investment
in transportation, that it reduce congestion. Does it reduce pollu-
tion? Does it reduce our dependence on foreign 0il? Does it enhance
public safety? Does it reduce accidents? And that sort of thing.

So that is an approach that I think makes a whole lot of sense.
I would like to—and I am still kind of new at considering this
broadly, but I think that is an approach that we need to move or
migrate toward.
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People say to me, Why do you—even today at the train station
in Wilmington waiting for the train and it pulled in right on time—
some folks said to me, It has to be tough working down there in
the Senate these days. It must be kind of miserable. And I said,
Actually, I am encouraged by what we are doing in these big defi-
cits in a struggle to get an economy moving. I think we are.

But I am actually encouraged that we are seeing a little bit of
a restoration of bipartisan spirit in the Senate, which is good. We
have passed the FAA reauthorization bill. It took us years to get
that done and we have done that, I think, in a responsible way. We
have just passed, in the last week or two, patent reform to help us
on the innovation side of our economy.

We are working this week on, I think, some very thoughtful leg-
islation that encourages investments in Ré&D, particularly for
smaller businesses. And we are seeing some pretty good bipartisan
cooperation. So I am encouraged by that.

The other thing is I am encouraged that my colleagues, Democrat
and Republican, House and Senate, and the Administration are be-
ginning to think, a good part of this budget, the way we spend
money, it is not sacrosanct. And we just really do need to drill
down and to see the ways we can get better results for less money
across the board, or better results for not much more money. That
is very encouraging.

What we are doing here today is looking for one more tool to get
better results for less money or maybe better results for not a
whole lot more money. We really do appreciate your testimony in
helping us to realize that goal.

With that having been said, this hearing is concluded and we
look forward to seeing and working with you again. Thanks so
much.

[Whereupon, at 4:29 p.m., the subcommittee was adjourned.]
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UNITED STATES SENATOR - DELAWARE

FOR RELEASE: March 15, 2011
CONTACT: Emily Spain {202) 224-2441

COMMITTEE ON HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS

SUBCOMMITTEE ON FEDERAL FINANCIAL MANAGEMENT, GOVERNMENT
INFORMATION, FEDERAL SERVICES, AND INTERNATIONAL SECURITY

HEARING: "Enhancing the President's Authority to Eliminate Wastefu!
Spending and Reduce the Budget Deficit"

WASHINGTON - Today, Sen. Tom Carper {D-Del.}, Chairman of the Senate Subcommittee on
Federal Financial management, convened the hearing, "Enhancing the President’s Authority
to Eliminate Wasteful Spending and Reduce the Budget Deficit."

For more information on the hearing or to watch a webcast of the hearing, please
click HERE.

A copy of Sen. Carper's remarks, as prepared for delivery, follows:

"As we gather here today for this afternoon's hearing, our nation's debt stands at $14.1
trillion. Ten years ago on this date, it stood at less than half that amount -- $5.7 trillion. If
we remain on our current course, it may double again by the end of this decade.

"The debt of our federal government held by the public as a percentage of GDP has risen
to 63 percent — up from 33 percent a decade ago. The last time it was this high was at the
end of WWIL. In fact, the only time it has ever been this high was at the end of that war.
That level of debt was not sustainable then, and it is not sustainable today. Just ask our
friends in Ireland and in Greece.

"The fiscal commission, led by Erskine Bowles and former Senator Alan Simpson, provided
us with a roadmap out of this morass, reducing the cumulative deficits of our federal
government over the next decade by some $4 trillion. It offers a balanced approach to
fixing our long-term fiscal problems, with about a third of the savings coming from new
revenue and about two thirds coming from spending reductions.

"However, if we really want to dig our way out of this mess, we're going to need to
explore innovative ideas and address the problem from all angles.

(43)
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"Sometimes, when Congress passes appropriations bills, a spending item or two may be
included that doesn't make much sense. While the majority of lawmakers, along with the
Administration, may view those specific items as wasteful and unnecessary, there is no
practical mechanism that enables them to single out the egregious items.

"Oftentimes, these items are contained in must-pass legislation that we are considering
just days — or hours ~ before the end of session or the expiration of a continuing
resolution. Far too often, we accept a handful of spending items that are truly wasteful as
the cost of doing business and getting bills passed.

"A common sense way to prevent this from occurring is to modify the President's ability to
get Congress to consider spending cuts. Under current law, the President has the authority
to suggest rescissions. Any time we send the President a spending bill, he or she can sign it
and then propose that Congress consider rescinding — either reducing, or eliminating ~
certain spending items in that bill.

"However, Congress has no obligation to vote on these rescissions and rarely does. If no
action is taken within 45 days, the President releases the funding. The past two
Presidential administrations have abandoned usage of this tool due to its ineffectiveness.
Not a single rescission has been proposed in the last decade.

"Congress did pass legisiation in 1996 that aimed to increase the President's rescission
power ~ the Line item Veto Act. It permanently enabled the President to veto any
spending or revenue measures within legislation unless both chambers voted with a
supermajority to override the President's action. it dramatically shifted power to the
executive branch. As a result, the Supreme Court swiftly declared it unconstitutional.

“I'm not interested in a proposal like that, but | do believe there's a way to enhance the
President's existing authority without overstepping any constitutional boundaries. Senator
McCain and | have introduced legislation — the Reduce Unnecessary Spending Act — that
seeks to do just that.

"1t doesn't change how the President proposes rescissions, but it does require Congress to
actually vote on them in a timely manner. Our bill would provide this authority only
through 2015, creating something akin to a four-year test drive. This approach would
allow Congress to see how well - or not — the new authority works and determine
whether to extend it, amend it or allow it to expire after 2015.

"I believe that the 1996 Line Iltem Veto Act ceded far too much power to the executive
branch, and it came at the expense of Congress. Our proposal would simply update an
existing budget process to give the President a targeted, effective tool he or she can use to
single out individual line items in appropriations bills. Congress would still have a strong
voice in the process and would have to approve the President’s rescissions, but the
expedited rescissions authority would help root out questionable spending that makes it
more difficult to reach our deficit reduction goals.

"I'm not the only one who thinks that this legislation takes the right approach in reducing
wasteful spending. Over a third of the Senate has joined Senator McCain and me in
cosponsoring this legislation — a balanced mix of Democrats and Republicans. in addition,
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the Administration is strongly supportive of the proposal and helped us craft the
legisiation.

"Now, | know this is not a silver buliet or a magic solution to our fiscal problems. In order
to get our fiscal house in order, it's going to take a combination of approaches and a
willingness to put everything on the table - entitlements, revenues, domestic
discretionary spending and defense spending.

"But an expedited rescissions authority may well prove to be a useful tool in our toolbox.
At a time where our nation is rapidly approaching the statutory debt limit, we should
seriously consider many ideas and implement common sense changes ~ like the Reduce
Unnecessary Spending Act.”

Hig

This email was sent from an unmonitored account. For inquiries, please contact the name(s)
provided at the top of this release.
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Hearing before the Senate Subcommittee on Federal Financial Management,
Government Information, Federal Services and International Security

"Enhancing the President’s Authority to Eliminate Wasteful Spending and
Reduce the Budget Deficit"

Tuesday, March 15, 2011

Testimony of Maya MacGuineas
Committee for a Responsible Federal Budget at
The New America Foundation

Good afternoon Chairman Carper, Senator Brown, Members of the Subcommittee,
thank you for Inviting me here today to discuss:the Reduce Unnecessary Spending Act,
which would give expedited rescission authority to the President. It is an honor to have
the opportunity to testify.

| am Maya MacGuineas, president of the bipartisan Committee for a Responsible
Federal Budget (CRFB), whose board consists of many past directors of the
Congressional Budget Office and the Office of Management and Budget, and past Chairs
of the Federal Reserve Board and of the House and Senate Budget Committees. | am
also the director of the Fiscal Policy Program at the New America Foundation, as well as
a member of the Peterson-Pew Commission on Budget Reform, which recently released
two reports—Red Ink Rising and Getting Back in the Black, which focus on the need to
adopt multi-year budgetary targets and automatic triggers to help improve the budget
process, and which we believe can be a helpful part of fixing our budgetary challenges.
We are very interested in and supportive of efforts to improve the budget process and
related rules in manners that would improve our nation’s fiscal outcomes,

Clearly, we face a dangerous fiscal situation. Deficits and debt are rising as far as the eye
¢can see. Under reasonable assumptions, we project that debt held by the public will be
nearly 90 percent of the economy by the end of this decade, exceed the size of our
economy in the next decade, and continue to grow at an out-of-control rate. At the end
of this decade, interest obligations will be nearly $1 trillion dollars and exceed spending
on all domestic discretionary spending.
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i doubt we would make it to that point. Historically, our debt has on average been
below 40 percent of GDP, and while that may seem like a pipedream now, that is where
we should try to be again. Economic growth is likely hampered when total debt levels
surpass 90 percent of GDP—and we are already there, Markets are forward looking, and
not only Is our debt too high, it is projected to escalate at an Increasing pace as the
aging of the population and health care costs push up spending and borrowing.

On its current course, over the coming decades, federal debt will explode to levels that
we have not seen in other countries, let alone the United States. Clearly, no country
could sustain debt levels at such heights. Our budget and economy would be
overwhelmed by the commitments made in the largest entitlement programs and by
interest obligations on that enormous debt.

However, we would undoubtedly be hit by a fiscal crisis long before this ever happened
as credit markets lose faith in the U.S, political system’s ability to fix the problem.

Our creditors would either abandon U.S. debt or ask for extraordinarily high interest
rates on it. The economy would take a huge hit, and there would be no chance for
lawmakers to respond with thoughtful coherent budget reforms—as there is now.
Instead we would be in triage mode; tax rates would be hiked dramatically, new taxes
created, critical investments abandoned, and the social safety net decimated. The
effects on business, seniors, and families would be catastrophic.

The solution is a multi-year, comprehensive fiscal plan that tackles each area of the
budget. The sooner we enact such a plan, the better. There is no excuse—other than a
political unwillingness to tackle the tough issues—to delay putting in place a plan. We
need to reform entitiements, cut spending, and raise revenues through a fundamental
averhaul of the tax code. Putting a plan in place to do so immediately would even give
us more fiscal space for the economic recovery to continue to take hold.

in addition to supporting necessary policy reforms, CRFB has long worked to find ways
to improve the budget process and institute supportive fiscal rules. Reforming the
budget process to make it easier 1o root out waste alone won't solve our problems, but
it is extremely important that at a time when fiscal issues have come to the forefront of
the national agenda that lawmakers take every step possible to ensure that spending is
effective and well-targeted.
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That is where expedited recession authority comes in. We believe rescission autharity
can be an effective tool in promoting fiscal discipline. Going all the way back to 2000,
CRFB touted enhanced rescission as one of many possible budget reforms in the paper
"Federal Budget Process: Recommendations for Refarm." More recently, the Peterson-
Pew Commission's Getting Back in the Black report recommended giving the President
increased rescission powers to help enforce deficit reduction targets. While it will not
generate savings anywhere near what we need in order to deal with the nation’s fiscal
imbalances, it can play an important role in earning public trust for broader deficit
reduction.

The Reduce Unnecessary Spending Act allows the President to identify wasteful or
unnecessary spending in legislation for cancellation. it would create an expedited
procedure for approving or rejecting rescissions proposed by the President. It would
thus increase accountability and transparency inithe budget process while respecting
the responsibilities of both the White House and Congress.

in 1998, the Supreme Court found the pure line-item veto to be unconstitutional

because it shifted too much budgeting authority from the Congress to the White House.

This modified expedited rescission process would send the President's cuts as a
rescissions package for the Senate and the House to consider with an up-or-down vote.
Congress would change its rules to use fast-track procedures. This structure both
provides the White House with responsibility in ensuring that wasteful measures aren’t
included in new spending bills, but it also retains the final decision-making power with
Congress in a balanced and bicameral marniner. By limiting the number of requests per
bill, it is also crafted to be effective without being overly demanding or allowing the
President to consume the legislative calendar.

Currently, Congress can too easily ignore a President’s request and not bring a package
of rescissions to a vote, According to the Congressional Budget Office (CBO), only about
one-third of the Presidential rescissions made from 1976-2005 were approved by
Congress. As a result, only about 525 billion over those thirty years has been saved
through the Presidential rescission authority (significantly more savings came from
Congressionally-initiated rescissions.)

Giving the President a more central role could increase accountability and serve as a
deterrent to Members for adding low-priority spending that is likely to be includedin a
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Presidential rescissions package. Furthermore, the plan to sunset the new rescission
process at the end of 2015 would allow Congress to review its overall effectiveness.

1t would be beneficial to broaden the rescission tool to mandatory spending—including
existing entitiement spending—as well as tax expenditures. So much of the budget is
now run through the tax code, and these so-called tax expenditures are in most cases
more like spending than tax cuts. Not applying the same types of oversights to this side
of the budget opens up huge loopholes. | realize this may be more challenging
legislatively, but it is worth pursuing. We need to do more to equalize the treatment of
appropriated spending, direct spending, and tax-spending.

Strengthening the current rescission process would help build trust with the public for
broader and deeper deficit reduction efforts, One of the most common misperceptions
about our fiscal problems is that they can be solved by eliminating waste. This is not
true — but eliminating waste still should be a given. it is harder to make the important
and legitimate case that fixing our budget will require shared sacrifice from everyone
and all parts of the budget when wasteful items are still stuck in spending and tax bills
with depressing regularity. Bridges to nowhere undermine the important case that
Social Security has to be changed, healthcare costs controlied, outdated programs
eliminated, and tax breaks ended.

Congress has already taken a meaningful step on this front: the House and the Senate
Appropriations Committee have Instituted a moratorium on earmarks for this Congress.
Giving the President a more credible way of rooting out wasteful spending in legislation
will help that effort and give the public more reason to go along with the necessary
fiscal consolidation that hopefully comes to pass in the coming years.

However, the point cannot be emphasized enough that cutting waste is no substitute
for making the difficult choices that are necessary to rein in our deficits and debt. Even
the maximum potentiol for savings with this enhanced rescission authority is a drop in
the bucket compared to our projected deficits. Our situation will require that lawmakers
keep every part of the budget open to changes. Passing important budget reforms
shouid build momentum for the efforts, not be used as an excuse to delay them.

Senators Carper and McCain, [ congratulate you on this important bill and your excellent
line-up of bipartisan co-sponsors, and | hope we can quickly move forward on this idea. |
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am pleased to see that Congressman Van Hollen.and a number of bipartisan co-sponsors
just offered this in the House.

Again thank you again for inviting me here today, and a special thank you to Adam
Rosenberg, an incredibly talented researcher at the Committee for a Responsible

Federal Budget, who contributed tremendously to this testimony today.

{ look forward to our discussion.
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Enhancing the President’s Authority to Eliminate Wasteful Spending
and Reduce the Deficit

Statement of Virginia A. McMurtry
Specialist in American National Government
Cengressional Research Service

Chairman Carper, Ranking Member McCain, and Members of the Subcommittee:

My name is Virginia McMurtry, and I am a Specialist in American National Government in the
Government and Finance Division of the Congressional Research Service at the Library of Congress.
Thank you for inviting me 1o testify today in conjunction with the subcommittee’s consideration of
5.102. Specifically, you asked that I provide data regarding the use of rescission authority by Presidents
since 1974, including the number of rescissions req d, their amounts, and the number and amounts of
those rescissions subsequently approved by Congress. You also requested that I offer an assessment of the
comparative effectiveness of previous administrations in using existing rescission authority to eliminate
spending they viewed as unnecessary, and of whether expedited rescission suthority for the President (as
provided in S, 102), would facilitate efforts by an administration to curtail nc ial expenditures by
the federal government.

The term “impoundment™ refers to executive actions to withhold or delay the spending of funds provided
in law. The term “rescission” denotes one type of impoundment, that involving pennanem cancellation of
the funds, While instances of presidential impoundment date back to the ear!y 19™ century, Presidents
usually sought accommodation rather than confrontation with Congress.' This changed during the Nixon

! For a history of presidential impoundment before 1974, see Louis Fisher, Presidential Spending Power (Princeton, NJ:
Princeton University Pross, 1975) pp 147«201;and Raiph S. Abscal and John R, Kramer, “Presidential Impoundment Pant I
Historical Genesis and C: k," Georgetown Law Journal, vol. 62 (July 1974), pp. 1549-1618.

Congressional Research Service 7-5700 WWW.Cr5.g0
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Administration (1969-1974), when impoundment of funds developed into 2 major interbranch conflict,
eventually requiring judicial involvement.?

The Impoundment Control Act (ICA), enacted as Title X of the Congressional Budget and Impoundment
Control Act of 1974 (P.L. 93-344, 88 Stat. 332) established a new framework for congressional
notification and review of rescissions requested by a President. The 1974 law requires the President to
inform Congress of any proposed rescissions in a special message, containing specified information on
each envisioned rescission. With regard to congressional participation, after receiving rescission proposals
from the President, the ICA provides that the funds must be made available for obligation unless both
houses of Congress take action to approve a rescission request included in the message received from the
President within 45 days of “continuous session™; days in which either chamber is in recess for more than
three days are not counted.”

Congress may alter the amount proposcd for rescission by the President, cither increasing or decreasing it,
as well as approving the requested rescission in toto, In addition, independent of a specific request from
the President, Congress may initiate rescission actions, by cancelling previously appropriated funds ina
subsequent law. In the first few years following enactment of the 1974 law, Congress approved
presidential requests in a number of separate rescission bills. Subsequently, Congress has tended to act
upon rescission messages from the President in supplemental and regular appropriations measures, rather
than in individual rescission bills

Rescission Activity Since 1974

The Impoundment Control Act has been in effect for more than 35 years. Table I provides data on
rescissions from FY 1974 through FY2008, as compiled by the Government Accountability Office
(GAO).! Data in Table 2 reflect the outcome of rescission requests of the Presidents since 1974,
providing percentages of their respective requests approved by Congress, both in relation to total dollars
requested for rescission and to the number of separate proposals, by year and by Administration,

With regard to aggregate figures, from FY 1974 through FY2008, Presidents requested 1,178 rescissions
under the ICA, totaling somewhat over $76 billion. Close to 40% of the proposals were approved by
Congress, with slightly more than a third of the total dollar amount of presidential rescission requests
(525 billion) enacted by Congress. The sum of rescissions requested by the President and subsequently
enacted since 1974 exceeded $1 billion in only four years (FY1981, FY1982, FY1992 and FY1994),
Meanwhile, from FY 1974 to FY2009, Congress initiated 1,880 rescission actions totaling over $197
billion, nearly eight times the total of presidentially requested rescissions subsequently enacted, reflecting
a trend toward the increasing number of rescissions and amounts of rescinded funds originating in
Congress,

*ln 10 previ p actions, President Nixon impoanded larger of funds, ipnored explicit expressions
of intent by Congress that funds be spent, tried to terminate entire programs rather than just selected projects, sy ically
attempted to withhold funds from prog not included in the President's budget, and asserted formal constitutional power to
impound. Sec James P, Pfiffner, The President, the Budger, and Congress: Impoundment and the 1974 Budger Act (Boulder, CO:
Westview Press, 1979), pp. 40-43.

3 The inuity of a congressional session iz d braken by an adjournment of the Congress sine die, and by the days on
‘which gither chamber s in adjourment for more than three days to a date certain (ICA, section 1011(5)). In practice, this usually
means that funds proposed for rescission net approved by Congress must be made available for obligation after about 60 calendar
days, although the period can extend to 75 days or longer.

*U.S. Government Accountability Office, Updared Rescission Statistics, Fiscal Years 1974-2008, B-310950.2, March 12, 2009,
http://www.gao.gov/decisions/appro/3109502.htm,

:
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Table 1. Rescissions of Appropriated Funds, FY1974-FY2008
Fiscat Numb Total A Total A t of Total A of
Year Proposed Proposed by Approved identiat d  Rescissi
by the President for Reguests Initiated by
President Rescission Congress Approved by Congress  Congress
Congress
1974 2 $495,635,000 ] $0 3 $1,400,412.000
1975 87 $2,722,000,000 38 $386,295,370 1 $4,999,704
1976 50 $3.582,000,000 7 $148,331,000 4] 30
1977 20 $1,926,930,000 3 $813.690,000 3 $172.722,543
1978 12 $1.290,100,000 $518,655,000 4 $67,164,000
1979 it $908,700.000 9 $723,609,000 i $47,500.000
1980 59 $1,618,100,000 34 $7774696,446 3 $3.238,206,100
1981 133 $15,361,900,000 101 $10,880,935,550 43 $3,736,490,600
1982 32 $7,907,400,000 5 $4.365,486,000 5 $48,432.,000
1983 2 $1,569,000,000 0 $0 3] $310,605,000
1984 ? $636,400,000 3 $55.375.000 7 $2.188,689,000
1985 245 $1,856,087,000 98 $173,699.000 2 $5,458.,621,000
1986 83 $10,126,300,000 4 $143,210000 7 $5,409.410,000
1987 73 $5,835.800,000 2 $36,000,000 52 $12,359,390,875
1988 ¢ 30 ] $0 6l $3,888,663,000
1989 6 $143,100,000 l $2,053,000 t $325,913,000
1990 t $554,258,000 ¢ $0 71 $2.304.986.000
1991 0 $4,859.251,000 8 $286,419,000 26 §1,420,467.000
s 73 128 $7.879,473 690 26 $2,067,546,000 131 $22.526,953.054
1993 7 $356.000,000 4 $206,250,000 74 $1.205.336,643
1994 65 $3,172,180,000 45 $1,293,478,548 81 $2.374416,284
1995 P4 $1,199,824.000 25 $845,388,805 248 $18.868,380,121
1996 24 $1,425,900,000 $963,400,000 104 $4,974.852,131
1997 10 $407.111,000 13 $285,111,000 96 $7,381,253,000
1998 25 $25,260,000 2i $17.276000 43 §4.180,814.234
1999 3 $35,040,000 2 $16,800,000 105 $5,081,426,930
2000 3 $128,000,000 0 $0 X $3,757.774,500
2004 0 $0 1] 30 67 $5,148,137.497
2002 2 $0 0 $0 76 $4,621,092,342
2003 4] $0 0 30 47 $3,123436,524
2004 0 $0 ] $0 49 $10,515464,056
2005 [ $0 0 $0 17 $6.35),133,468
2006 0 $0 0 $0 89 $33,361,184,156
2007 0 30 0 $0 56 $8,035.711,005
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Fiscal Numb Total A t Numb Total A of  Numb Total A of
Year Proposed Proposed by Approved  Presidential Initiaved Rescisslons
by the President for by Requests by Initiated by
President Rescission Congress Approved by Congress Congress
Congress
2008 ¢ %0 0 $0 126 $12,201,184,028
Total {178 $76,022,349,650 461 $25006704.719 1,880 $197.091,221,995
1974-
2008
Average 34 $2,172,067,134 4 $78,145,922 54 $5,611,172.771
per FY

Source: Government Accountability Office, Updated Rescission Statistics, Fisco! Yeors 1974-2008, GAO Report B-310950.2,
March 12, 2009,

Ford and Carter Administration (1974-1981)

In the early months under the new framework, the number of presidentially proposed rescissions
increased. In particular, President Ford attempted to rescind funding that Congress had added to the
President’s budget, mainly involving domestic social programs, but the effort met with limited success.
As characterized by Louis Fisher, “Instead of performing as a restriction on Presidential power, it [the
new law] was interpreted by the [Ford] Administration as a new source of authority for withholding
funds.... Rescission proposals came up by the bushel; wholesale they were rejected.™ As indicated in
Table 2, some 34% of President Ford’s rescission proposals were agreed to by Congress. In terms of the
percentage of the total dollar amount requested during the Administration and approved by Congress,
President Ford had less overall success (16%) than any of his successors who made use of the ICA
framework.

Table 2. Rescissions Requested by the President and Approved

by Congress, 1974-2008
Total Dollar Percent of Total
Number of Amount of Percent of $ Amount
Rescissions Rescissi Presi 13 Regquested
Fiscal Year/ Requested by Requested by the  Proposals Accepted Approved by

Administration President President by Congress Congress
1974 2 $495,635,000 0% 0%
1975 87 $L722,000,000 44% 14%
1976 50 $3.582,000,000 14% 41%
1977 0 $1,926,930,000 45% 2%
1978 12 $1,290.100,000 4% 40%
1979 t $908.700.000 82% 80%
1980 59 $1.618,100.000 58% 48%
1981 133 $15.361,900,000 76% %
1982 32 $7,907,400,000 16% 55%

$ Fisher, Presidensial Spending Power, pp, 200-201.
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Tatal Dollar Percent of Total
Number of Amount of Percent of $ Amount
Rescissions Rescisslons President's Requested
Fiscal Year/ Req d by Reg dbythe  Proposals Accepted Approved by
Administration Presid President by Congress Congress
1983 2 $1,569,000,000 Q0 0
1984 9 $636,400,000 33% 9%
1985 245 $1,856,087,000 40% 19%
1986 8 $10,126,900,000 5% ' 1%
1987 3 $5,835,800,000 3% 1%
1988 0 30 0 0
1989 [ $143,100,000 17% %
1990 il $554,258,000 0 0
1991 30 $4.859.251,000 7% &%
1992 128 $7.879473.6%0 20% 6%
1993 7 $2356,000,000 57% 58%
1994 65 $3.172,180,000 69% H%
1995 29 $1,199,824,000 86% 7%
1996 24 $1.425,900,000 33% 68%
1997 HYJ $407,1 11,000 $0% 70%
1998 25 $25,260,000 67% 48%
1999 3 $35,040,000 £8% 48%
2000 3 $128,000,000 0 0
2004 0 $0 0 0
2002 0 $0 0 1]
2003 0 $0 0 0
2004 0 50 0 0
2005 Q $0 [} 0
2006 o $0 0 0
2007 G 30 0 ¢
2008 0 $0 o 0
Ford (FY1974- 152 $7,935,013,000 34% 16%
FY1977)
Carter (FY1977- 122 $5.750.816,000 56% 44%
FY1981)
Reagan {FY1981- 602 $43,436,587,000 36% 36%
FY1989)
G.H.W. Bush 169 $13,292,982,690 0% 18%
(FY1989-FY1993}
Clinton (FY1993- 166 $6.749,315,000 67% 4%
FY2001)
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Total Dollar Percent of Total
Namber of Amount of Percent of $ Amount
Rescissions Rescissi President’s Requested
Fiscal Year! Req! d by Req dbythe  Proposals Accepted Approved by
Administration President President by Congress Congress
G.W. Bush 0 $0 ¢ 0
{FY2001-FY2009)

Source: Compiled from GAO dama.

In contrast to the record in the Ford Administration, President Carter requested far fewer rescissions, but
enjoyed much greater success in gaining congressional approval. During the Carter Administration, the
same political party (Democrats) controlled both Houses of Congress along with the White House. It has
been suggested ihat given the common party identity, President Carter was “reluctant to propose
rescissions, and Congress [was] reluctant to disapprove those proposed.” Some 90% of the rescissions
proposed by President Carter involved defense programs, including the cancellation of the B-1 bomber.?
The other President since 1974 who enjoyed a Congressional majority of his party in both chambers
during at least half of the Administration was President George W. Bush, who submitted no proposed
resCissions,

Reagan Administration (1981-1589)

The decline in rescission requests during the Carter Administration proved only temporary. During his
first year in office President Ronald Reagan submitted more rescission proposals (133) than had President
Carter during his entire Administration. The largest number of rescission requests in any year (245 in
1985) occurred during the Reagan Administration, as did the greatest amount in terms of total dollars
involved (more than $15 billion in 1981). Somewhat coincidentally, President Reagan saw the same
percentage acceptance overall of his rescission proposals as the total dollar value—36% (see Table 2).
While President Reagan's rescission requests focused almost exclusively on domestic programs, most of
the Reagan proposals reflected program cuts rather than targeted terminations via rescissions as during the
Nixon Administration.

‘The aggregate percentage approval figure of slightly over 36% for the Reagan Administration’s requests
masks substantial differences from year to year, however. As one assessment concluded,

Although President Reagan was, nevertheless, reasonably successful in using this {rescission] device
in fiscal years 1981-1982, obtaining congressional approval for almost 70 percent of the dollar value
of his requested rescissions, the tool was essentially useless 1o the president in fiscal years 1983-87,
when Congress approved less than 2 percent of the value of his rescission requests.”

The absence of any rescission requests in FY 1988, for the first time since enactment of the ICA, reflected
a special situation. In November 1987 a compromise agreement was announced, resulting from the
“Budget Summit” between the White House and Congress. The summit deal specified two-year limits on
discretionary spending for domestic programs, international affairs, and defense. Provisions of the
agreement were implemented as a part of an omnibus appropriations measure (P.L. 100-202, 101
S$tat.1329-1) and a reconciliation bifl (P.L. 100-203, 101 Stat. 1330). Apparently, President Reagan
decided not to submit formal rescission requests for fisczl 1988, which might have been perceived in

* Allen Schick, Congress and Money (Washington: Urban Institute Press, 1980), pp. 405-406.
" Rudolph G. Peaner and Alan J. Abramson, Broken Purse Strings (Washington: Urban Institute Press, 1988), p. 120
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Congress as violating the spirit if not the letter of the agreement. He did, however, send a message to
Congress identifying “wasteful items earmarked in the FY 1988 full-year continuing resolution,” with a
transmittal fetter stating the following:

Accordingty; 1 am informally asking that the Congress review these projects, appropriations, and other
provisions line by line and either rescind or repeal them as soon as possible, I reserve the option of
transmitting at a later date either formal rescission proposals or language that would make the funds
available for more worthwhile purposes, for any or all of these items.®

As indicated in the message, out of $1.064 trillion in outlays for FY'1988, he would have eliminated
$336.1 million in appropriations, $403.1 million in programs repealed or amended, and $801 miilion in
loan assets sales, for a total of $1.540 bitlion.”

President Reagan refrained from using the rescission mechanism only temporarily. Before he left office,
in Januar% of 1989, the President transmitted a package of six new rescission proposals affecting
FY1989.

Administration of George H.W. Bush (1989-1993)

Table 2 shows that President George H. W, Bush had approval rates for rescission requests below those
for President Reagan, with 18% of the total dollars requested approved, and of 20% of the total proposals
accepted. During the presidential election year of 1992, however, the use of rescissions became a
controversial and highly partisan political issue o an extent not seen since the conflicts of the Nixon
Administration.

During the first four months of calendar year 1992, President Bush requested 128 rescissions, totaling
almost $7.9 billion, while reportedly attempting to portray the majority party in Congress (Democrat) as
more interested in securing domestic “pork” projects for their constituents than in reducing the budget
deficit. Over $7 billion of these proposed rescissions affected the Defense Department, mainly for
weapons programs that the Administration wanted to terminate or items that Congress added to carlier
defense budgets. Many of the nondefense rescissions were for relatively small earmarked projects, added
by Congress.

In response to the four packages of rescissions requested by President Bush in 1992, the House and
Senate Appropriations Committees devised their own alternative packages., A conference version with an
$8.2 billion package of rescissions was signed into law on June 4, 1992 (P.L. 102-298). Although the
conference agreement contained over $7 billion in defense funds, only about $1.7 billion of that total
came from programs that the Administration had wanted to rescind. Altogether, the law approved less
than $2.1 billion of the rescissions requested by President Bush, but added more than $6 billion in
congressionally initiated cuts,""

¥ U.S. President, Message Transmitting a Request to Consider the Rescission or Repeal of Spending Projects that were Included
in the 1988 Comtinuing Resolution (P.L. 100-202), March 14, 1938, H. Doc. 100-174, 100" Cong, 2" sess, (Washington, GPO,
1988), p. L.

* H. Doc. No. 100-174, 100™ Cong,, 2d Sess. (1988).

1018, President, My Iy itting Six New Rescission Proposals Affecting Programs in the Departments of Housing and
Urban Develapment, Interior, Justice, and Laber, Pursiant to 2 US.C. 683(aj(1), Jan. 19, 1989, H. Dec. 101-20, 101 Cong., 1*
sess. (Washiagton: GPO, 1989).

VY See U.8. Congress, Rescinding Certain Budget Anthority, and for other purposes, report to pany H.R. 4990,
102 Cong., 2™ sess., H.Rept, 102-530 (Washington: GPO, 1992).
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During Senate floor debate on its substitute rescission package in 1992, the late Senator Robert Byrd,
Chairman of the Appropriations Committe, referred to the President’s recent reference to the “wasteful
spending” of Congress, and stated the following:

So to hear the Chief Executive speak on that occasion, to the effect that only Congress is guilty of
wasteful spending—and the President singled out some examples of what he considered to be wasteful
spending, and the Senate has gone along with some of them, but (he President did not say anything
about wasteful speading in the executive branch. Let me bring a few examples of wasteful spending
to the attention of my colleagues, and to the attention of the American people.”

Senator Byrd then proceeded to describe examples of what he termed “wasteful executive branch
spending” included in the Senate substitute, such as a grant from the National Science Foundation to
study sexual aggregation of {ish in Nicaragua, or from NIH to study the incidence of dental fear in the
population.”

Clinton Administration (1993-2001)

As indicated in Table 2, President Bill Clinton ranked at the top of the list of Presidents since 1974 with
respect to the percentage of rescission proposals accepted (67%) and percentage of the total dollar
amounts requested that were approved by Congress (54%). During his first two years (1993-1994) the
Democratic Party controlled both houses of Congress as well as the White House, while in the remainder
of his term, Republicans controlled the House and Senate. Yet President Clinton achieved his preatest
success rate with rescissions, with respect to percentage of total doliar amount requested that was
ultimately rescinded, in FY1995, when Congress was controlied by the opposition party.

As reflected in a column on the left side of Table 2, President Clinton submitted relatively fewer
rescission requests per year than was the average for all Presidents under the ICA, except for President
George W. Bush who submitted none, In seven of his eight years in office, the number of rescissions
requested by President Clinton was below the 1974-2008 average of 34 per year. Further, the ranking of
the Administrations by average number of rescissions requested per year {to adjust for terms ranging from
roughly two and & half to eight years), places President Clinton (annual average of 21 rescissions) only
above George W. Bush (with zero). President Reagan not only submitted the most rescissions in toto
(604), but was also number one with respect to a yearly average (76 rescission requests), followed by
President Ford (61), President George H. W, Bush (42), and President Carter (31).

Rescission Actions under the Line lfem Veto Act of 1996

The Line Item Veto Act {LIVA) of 1996 (P.L. 104-130, 110 Stat. 1200), in effect for less than 18 months
before being overturned by the Supreme Court, amended the ICA to give the President “enhanced
rescission authority,” thereby changing the burden of action between the branches." Under enhanced
rescission, spending reductions identified in special presidential messages remained permanently
cancelled unless Congress enacted a disapproval bill. Should the President veto that disapproval bill, a
two-thirds majority in both chambers would have been needed to override the veto and restore the
funding. Specifically, the LIVA granted the President authority to cancel certain items in entitlement

12 gen. Robert Byrd, “Rescission of Certain Budget Authority,” remarks in the Senate, Congressional Record, vol. 138, May 5,
1992, p. 10143,
¥ thid.
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measures and in narrowly applicable tax breaks, as well as to rescind amounts of discretionary spending
found in appropriations measures. The act provided 30 days for congressional consideration of
disapproval bills to reverse the cancellations. Since the President would presumably have vetoed any
disspproval bill, & 2/3 majority in both the House and Senate ultimately would have been necessary to
override and disapprove of cancellations. The law became effective on January 1, 1997, but was
subsequently overturned by the Supreme Court on June 25, 19987

All together, during the 18 months that the LIVA was in effect, President Clinton issued 11 special
messages containing 82 cancellations.'® The 38 cancellations in the Military Construction Appropriations
bill, however, were rejected with the congressional override of the presidential veto of the bill
disapproving the cancellations.'” The cancellation of the provision in the Treasury bill providing for an
open scason for federal employees to switch pension plans was held impermissible under the law, and a
District Court judge ordered its reinstatement early in 1998." So slightly more than half of the original
cancellations (43 of 82) remained in effect when the Supreme Court overturned the LIVA in June 1998,

According to figures provided by the Congressional Budget Office {CBQ), President Clinton’s
cancellations under the LIVA amounted to about $355 million out of a total budget of $1.7 trillion (less
than 0.02%). Of this total, about $30 million came from the 39 cancellations overturned, leaving a net
budgetary effect for FY'1998 of $325 million. CBO estinated total savings over a five-year period from
the cancellations in FY 1998 funding as less that $600 miltion.”

Table 3 presents data for FY 1998 both from rescission réquests under the Impoundment Control Act and
from cancelation actions under the Line Item Veto Act. The figures are not entirely comparable, since
cancellations under the LIVA included not only actions affecting items in appropriations acts, but also
iters of new direct spending and targeted tax benefit provisions. The combined totals are of course larger
than those for the ICA or LIVA alone.

* Clinton v, City of New York. 524 U.S. 417 (1998). The decision is dvailable online at htip//supct. taw.comell edw/supet/htm!t
57-1374.28 huni

18 For informuation on the respective ges and flations, see National Archives and Records Administration, “History of
Line Ttem Veto Notices,” htip://www.access.gpa.gov/nara/naraG04.huml.

V7 On November 13, 1997, the President vetoed H.R, 2631, the first disapproval bill to reach his desk under the provisions of the
1996 taw. The Iouse voted 1o override on Feb, 5, 1998 (347-69), and the Senate did likewise on Feb, 25, 1998 (78-20); so the
Jisapproval bill was d over the President’s veto (P.L. 105-159),

1.8, District Court for the District of Columbia, Order by Judge Thomas Hogan regarding Civil Action No 97-2399, Jan, 6,
1998, Judge Hogan's order found that the President lacked authority under the LIVA to make this cancellation, and 50 it was
“invalid and without legal force and effect.”

' Congressiona! Budgex Office, “The Line Item Veto Act After One Year,” CBO Memorandum, April 1998, pp. 12-13, Had the
39 cancellations that were no fonger in force as of April 1998 been included. CBO estimated the total five-year savings as just
under $1 bilfion.
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Table 3. Rescission Requests and Cancellation Actions by the
President and Approval by Congress, FY 1998

Total Dollar

Total Dollar Amounts of Percent of Percent of Total §

Amounts of President’s President's A
Authority for Number of President's Proposals Proposals Requested
Resci { Rescissions/ Rey [ Accepted by Accepted by Approved by
Cancellati C: Hati i~ fath Congress Congress Congress
Impoundment 25 $25.260,000 $17.276.000 67% 48%
Control At
Line item Vero 82 $355,000,000 $325,000,000 52% 92%
Act of 1996
TOTAL 107 $380.260,000 $342,276,000 60% %0%

Source: Government Accountability Office, 2005; Congressional Budger Office, 1998,

Nonetheless, if the bottom line totals in Table 3 were substituted for the ICA-only data for FY1998 in
Table 1 and Table 2 the most notable feature, arguably, would be that the larger combined totals only
marginally affect the broader picture of the data over the three decades. The number of rescissions and
cancellations, total dollar amounts from the President, and total dollar amounts accepted by Congress
would not come close to constituting the highest during the period. The percentage of the President’s
proposals accepted by Congress actually drops slightly when the LIVA cancellations are included (from
67% to 60%). Only the percentage of the combined total dollar amount called for by the President and
accepted by Congress would set a new high of 90%, as comparcd with 80% for President Carter in

FY 1979, the prior record. With respect to comparing figures across administrations {see bottom of Table
2), the addition of the LIVA data would feave the percentage of President Clinton’s proposals accepted by
Congress unchanged, but increase the percentage of total dollar amount requested and approved by
Congress to 56%.

From FY1974 to FY2009, rescissions proposed by the Administrations under the ICA totaled a little over
$76 billion, and Congress approved some $25 billion, or33% of the amounts requested. During the same
period rescission actions initiated by Congress amounted ta nearly $197.1 billion, over eight times the
total dollar amount of presidentially requested rescissions enacted. Whether considering rescissions
requested by the President, presidential rescission proposals enacted by Congress, rescissions initiated
directly in Congress, or the sum tota} of all rescissions enacted from FY 1974 to FY2009, the amounts
appear modest compared with total federal outlays topping $3.5 trillion in FY2008.%

Rescissions Since 2001

In the last decade, Congress received no rescission requests submitted by a President pursuant to the ICA,
but discussion regarding the President’s impoundment authority continues.

 Congressional Budget Office, The Budget and Economic Outlook: An Update, Washington, DC, August 2010, p. 4,
hutp/fwww.cbo.gov/ftpdocs/t1 7xx/doc 1 1705/08-18-Update.pdf
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George W. Bush Administration

As noted previously, President Bush submitted no formal rescission requests under the ICA during his
Administration. Some controversy occurred, however, regarding presidential statements calling for
“cancellation” of certain funds.

On October 28, 2005, President Bush forwarded to Congress a package of $2.3 billion in rescissions. As
explained in an OMB press release, “Unused balances in 55 Federal programs would be rescinded in
keeping with the President’s pledge to reduce unnecessary spending elsewhere in the budget as hurricane
recovery efforts continue.”™' In a press briefing, OMB Director Joshua Bolten further explained:

The unobligated balances that I referred to are-——is money thal has not been spent in programs
which—into accounts into which it as appropriated. We have stepped in, and where the program was
either a low priority. or where we believe it's clear that the amount of money in that account is not
necessary to fulfill the purpose-of the program, we've gone in and proposed to take that money out
and use it as savings to the federal treasury.”

According to OMB staff, the October package constituted a proposal for cancellations, not rescission
requests under the ICA, and agencies were told not to withhold funds in anticipation of an impending
rescission, The Comptroller General, however, deemed it necessary to contact each agency affected by the
President’s proposal, since GAQ has responsibility under the ICA to monitor possible impoundments of
budget authority. In a letter to then OMB Director Bolten, the Comptroller General “identified 12
instances where agencies withheld budget authority from obligation in direct response to the October 28
proposal totaling over $470 million,” with an attachment table detailing each case in point. In what
arguably amounted to an indirect admonishment of OMB, the letter closed with this advice:

In the future, when the President chooses to propose cancellations of budget authority rather than
rescissions of budget authority pursuant to the procedures specified in the Impoundment Control Act,
your office should ensure that agencies appreciate the distinction and donot withhold budget authority
from obligation in anticipation of a possible rescission. Agencies that withhold budget authority in this
manner violate the Impoundment Control Act®

In an apparent effort to avoid any further confusion, an OMB memorandum went out to all federal
agencies the following month, emphasizing the important distinction between proposed cancellations such
as those contained in the October 2005 message and rescission requests presented in special messages
from the President pursuant to the ICA. In contrast to the ICA procedures, the 2005 cancellations “are
proposals subject to the normal legisiative process™ and should not be withheld “pending congressional
action on the President’s proposed legislation.”™*

1t is somewhat unclear as to why there were no formal rescissions proposed pursuant to the ICA during
the George W. Bush Administration. Some have conjectured that this reflected deference to his
Republican colleagues in Congress. The Republican Party, controlled both the House and the Senate from

2 OMB, “President Bush Requests Rescission and Reallocation Packages,” Oct, 28, 2005. Available clectronically at
fittp:/fwwrw. whitehouse.gov/om| b/pubpress/2005/factsheet_ ion. pdf.

2 White House, “Press Briefing by Conference Call with OMB Dircctor Joshua Bolten,” Oct 28, 2005,

# GAQ, Comptrolier General, “Impound Resulting from the President’s Proposed Rescissions of Octobet 28, 2005,” B-
307122, Mar, 2. 2006, p. 2.

* OMB, M dum M-06-10, “Reminder: T of the Cancellation Proposals in the President’s FY2007 Budget,” Apr.
7, 2006,

11:57 Jan 18,2012 Jkt 067117 PO 00000 Frm 00065 Fmt6601 Sfmt6601 P:\DOCS\67117.TXT JOYCE

67117.019



H605-41331-79W7 with DISTILLER

VerDate Nov 24 2008

62

Congressional Research Service 12

2001-2006 (107" through 109™ Congresses). The use of the “cancellations” instead of ICA rescission
proposals did occur during the time that the Republicans were in control of Congress. One explanation
proffered for the dearth of vetoes exercised by George W, Bush might arguably be applicable to the
absence of rescission proposals. As related in a news story from 2006, “One-~party control of both sides of
Pennsylvania [Avenue] has never ensured a veto-free Presidency; Democrat Franklin D. Roosevelt vetoed
635 bills enacted by Democratic Congresses. But unlike Roosevelt and the fractious Democrats of his era,
Bush and the Republican leaders in Congress for the most part agree....” The writer went on to quete Vin
Weber, then a lobbyist and former GOP House member, stating “This was the first time Republicans had
full control since the ‘50s; we wanted to show we could work together as a governing majority....Coming
this far w’ig.shout # veto {read rescission request], that’s a sign of the party’s cohesion and the president’s
strength.’

Developments During the Obama Administration

President Obama, akin to his predecessor, submitted no rescission proposals in the 111™ Congress. On
May 24, 2010, however, the President transmitted an Administration draft bill providing for expedited
rescission procedures in Congress, called the Reduce Unnecessary Spending Act of 2010, On May 28,
2010, the Administration proposal was introduced as H.R. 5454 by Representative Spratt. On June 9,
2010, Senator Feingold, along with eight original cosponsors (Senator Carper and Senator McCain
included), introduced S. 3474, the bill contained two changes from the Administration draft. 8. 3474
would reduce the timeframe between enactment of a law and submission of a rescission message from
within 45 days of congressional session after the enactment date of the funding to 45 calendar days, The
other change would require that any amounts rescinded be devoted to deficit reduction (or increasing a
budget surplus).

On June 17, 2010, the House Budget Committee held a hearing focused explicitly on the
“Administration’s Expedited Rescission Proposal.” The sole witness was the Dr. Jeffrey Licbman, then
serving as Acting Deputy Director of the Office of Management and Budget (OMB).

At the June hearing, some Members urged OMB to submit rescission requests under the existing
framework in the Impoundment Control Act, suggesting that it could at least send a “useful signal” and
help to build consensus on the need to reduce spending. Initially, Dr. Liebman replied that OMB decided
instead to focus energy on the spending cuts and terminations that were included as a separate volume in
the President’s FY2011 budget submission and on advancing the expedited rescission proposal. In
response to a direct question as to whether the Administration would transmit rescission messages
pursuant to the ICA, proposing spending to.be eliminated from FY2011 appropriations once enacted, Dr.
Liebman implied that OMB viewed submission of rescission requests under current procedures as an
ineffectual endeavor, noting

We've [OMB] already indicated which programs we want eliminated from the budget fin 4 special votume
included with the President's Budget Submission for FY2011]. In terms of whether we would make 4 formal
rescission request under the existing rescission authority, we are concerned that when one does that, one
doesn’t get an up-or-down vote, And that basieally that it’s & fruitiess process. So we want 1o work at any
point in time in whatever the best way is to accomplish the. terminations and reductions that we've

proposed.

2 Michael Grunwald, *Why Bush 1Tas Trouble fust Saying No," Washington Post, February 26, 2006,
htp:/iwww.npr.org/templates/stosy/story. php?storyld=6933766& =1 & F1001 .

2 <Hep. John Spratt Jr. Holds a Hearing on the Administration’s Expedited Rescission Proposal.” Political Transcript Wire, June
18,2010
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The Member responded that he was asking whether OMB might submit some rescission proposals in
FY2011 anyway, and stated “Because | think highlighting the spending is often times as powerful as
actually the legislative act itself.””

The impact of earmark disclosure arguably has similarities to increased attention to particular provisions
in appropriation measures included as part of a package of rescissions subject to expedited procedures in
Congress. Both the House and the Senate established new earmark transparency procedures in 2007.% An
analysis of data in the requisite earmark disclosure lists, typically included in the explanatory statement
from a conference committee, found that in the 12 regular appropriations, the “number and value of
Member-only earmarks decreased since FY2008, from 11,117 earmarks worth $12.5 billion in FY2008, 10
9,281 earmarks worth $10.2 billion in FY2010, down 17% by number and 19% by value."”

On January 25, 2011, Senator McCain, along with Senator Carper and 21 other original cosponsors,
mtroduced 8.102, tha Reducc Unnecessary Spending Act of 2011, which is identical to §.3474 from the
111* Congress. The 112" Congress measure would amend the ICA of 1974 to provide an expedited
process for consideration of certain rescission requests from the President. Within 45 days after signing a
bill into law, the President would be able to submit a package of rescissions for reducing or eliminating
discretionary appropriations or non-entitlement mandatory spending contained in the bill as enacted. Such
proposed rescissions from the President would be considered as a group and would be subject to
expedited procedures in Congress, designed to make an up-or-down vote on the package more likely.

Some Concluding Thoughts

When reviewing data on rescission actions since 1974, one may ponder the dearth of rescission proposals
that have been transmitted to Congress by the executive branch. Why have Presidents employed the ICA
framework so infrequently? A variety of factors may be involved here, such as limitations in the ICA
framewaork allowing Congress to ignore rescission messages to the consternation of the executive branch.
There are also factors such as collegial solidarity when the executive and legislative branches are
controlled by the same political party, or a President’s disinclination to cut funding for agencies or
departments under his control, Other possibilities include the incaloulability of the deterrent effect, and
the challenge of coming up with agreed upon objective criteria on which to base rescission decisions.

Advocates of changing the ICA framework to make it easier for the President’s rescission proposals to
prevail, or at least to receive an up-or-down vote in Congress, sometimes point to hmnauons in the
current process as contributing to the low number of rescissions in the last 35 years.” Under the ICA,
there is no requirement that Congress consider a President’s rescission requests. Funds proposed for

7 fbid.

The spending earmark definitions in House Rule XX1, ¢lause 9, and Scnate Rule XLIV are identical, except the identification of
t.armark requesters. A spmdmg earmark is a provision in legisfation or report language that meets specific criteria. First, the

p or lang! is primarily incfuded st the request of a Member, Second, the provision or language provides, authorizes,
or recommends a specific amount of spending authority for cortain purposes to an entity, or to a specific state, locality, or
congressional district, The purposes are a contract, grant, loan, loan guaranies, loan authomy, or ather cxpendltufc Finally, any
of the above spending set asides that are selected through a statutory or admi la-driven or comp ward
process are excluded. Derived from CRS Repon RL34462, House and Senate Pracedurai Rides Congerning Earmark Disclosure,
by Sandy Streeter, p. 2.

¥ CRS Report R40976, Earmarks Disclosed by Congress: FY2008-FY2010 Regular Appropriatians Bills, by Carol Hardy
Vincent and Jim Monke,

3 For example, see the testimony from OMB al the House Budget Committee hearing in June 2010 on the Administration’s
expedited rescission proposal, already cited.
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rescission by the President in & special message must be made available for obligation unless Congress
acts to approve the President’s requested rescission(s) within 45 days of continuous session. The ICA,
mareover, allows the President to request rescissions only of discretionary spending, a portion of the
budget which accounts for 38% of annual outlays, while 62% of outlays are mandatory spending
(controlled by law other than appropriations acts, including net interest).

The record of cancellations during the brief period that the 1996 LIVA was in effect arguably serves to
discount such criticisms of the current ICA process, As discussed abave, the LIVA reversed the burden of
action regarding rescission proposals; cancellations proposed by the President became permanent unless
disapproved by Congress (ultimately requiring rejection by a 2/3 majority in both chambers to override 4
presidential veto of a disapproval bill). During this period the President also had authority to cancel new
items of direct (mandatory) spending and certain targeted tax benefits as well as items of discretionary
spending. Yet all of the cancellations made by President Clinton in FY 1998 (including those overturned)
totaled some $355 million, with a projected five-year savings just under §1 billion. When the
cancellations disapproved by Congress are excluded, the estimated amount to be saved over five years
was less than $600 million. The brief experience in the Clinton Administration does not necessarily reflect
how expedited rescission authority might be exercised by other Presidents in other circumstances. The
limited use of the LIVA, however, seems consistent with the infrequency with which the rescission
framework provided in the ICA has been used.

This observation is consistent with another consideration in asséssing the effectiveness of the ICA since
1974 or the potential force of expedited rescission authority for the President [} the so-called deterrent
effect. OMB’s Acting Deputy Director, Jeffrey Licbman, referred to this potential effect in his statements
at 2 Senate hearing in May and a1 the House hearing in June, 2010: “Knowing this [expedited rescission]
procedure exists may also discourage policymakers from enacting such [unnecessary] spending in the first
place.” At the House Budget Committee hearing, Representative Etheridge agreed with Dr. Lichman
that “we're all concemed about wasteful tack-ons,” but then asked, “But how would you envision the
administration working with Congress before they issue a rescission package?” Dr. Liebman suggested
that the “sense of saving” would occur more through the deterrent effect than through the approval of
rescission packages from the President, noting

..Jf this [expedited rescission] provision works like it should, its biggest impact will not be in passing

sescission packages, but I think it will be in preventing wasteful spending from being added on in the first

place. It will be cnouﬁh of & deterrent that in the lead-up to passing bills, one will be able to avoid getting

those tack-ons added.™

The scope of the deterrent effect ultimately depends on political calculations by each Member of
Congress. If lawmakers decide that a project is of value to their district or state and will be appreciated by
their constituents, they arguably will not be deterred by the prospect of a President singling out their
project in a rescission bill, From this perspective the President’s action may serve to highlight their efforts
to provide assistance to their district or state.

The issue of establishing objective criteria to be used by the executive branch in reviewing enacted
appropriations measures for items to be included in a rescission package was discussed at some length
during the 2010 hearing by the Tlcuse Budget Committee on the Administration’s expedited rescission
proposal. Attention focused on the meaning of “unnecessary spending,” which was not defined or

¥ Sraternent of Jeffrey B. Licbiman before the House Budget Commitiee, June 17, 2010,
htp:/fbudgethouse.gov/hearings/2010/06.17.2010_Liebman_Tesimony.pdf.

¥ “Rep. John Spratt Jr. Holds a Hearing on the Administration's Expedited Rescission Proposal,” Peliticel Transeript Wire, June
18, 2010.
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mentioned in the Administration bill aside from the title. Some Members objected to the possible
implication that somehow the executive branch knows how to spend federal monies better than does
Congress, so that earmarks found in the President’s budget are “necessary” whereas congressional
earmarks are “unnecessary.” At one point in such an exchange, Dr, Liebman stated: “Let me be clear.
This [expedited rescission bill] is not meant to go after every earmark. It's meant to go against low-value
spending. And one would have to evalnate each proposal on its merits.” Cosponsors of the Administration
bill, as well as those uncommitted, pressed for some statutory guidelines to reduce the current subjectivity
of “unnecessary.” Representative Minnick, who has served as sponsor or casponsor of various expedited
rescission measures and attended the hearing as a guest, provided this commentary:

What the executive branch or the particular occupant of the executive branch in the White House may deem

y may be d d quite d here or to the sponsors of that particolar spending. Soitisae

matter of viewpaigt.... There have to be some guidelines... Afler all, when a spending item gets fato 2 bill, in

mast casey it's had some review process, some thought has gone into it, and it has stakeholders. [t has, you

know, advocates. And so I do think there has 1o be some kind of definition of what we mean by unnecessary

spending or Jow-value spending, and what those guidelines would be.*

The OMB spokesman acknowledged the Members® concern and promised to consider possible remedies.

The enactment of a disapproval bill in 1997 pursuant to the LIVA of 1996, by overriding President
Clinton’s veto by a two-thirds majority in both chambers, showed that controversy may arise even when
specified criteria are purportedly used in reviewing appropriations measures for possible rescission
proposals, President Clinton sought to cancel 38 projects in the military construction bill, estimating that
this would save $290 million over a five-year period. He identified three criteria that guided the
selections;

I. the Defense Department concluded that the projects were not a priority at the time;

2. the projects did not make an immediate contribution to the housing, education, recreation,
child care, health, or religious life of the military service; and

3. they would not have been built m FY1998 in any event.™

These justifications came under substantial criticism. Disapproval resolutions were introduced in both
chambers. The Senate Appropriations Committee held hearings and took testimony from the Air Force,
the Navy, and the Army. The military witnesses told the committee that the canceled projects were
mission-essential and could be commenced in 1998.3° On October 30, 1997, the Senate vote on S. 1292,
to disapprove the cancellations, was 69-30. On November 8, 1997, the House voted 352 to 64 for its
disapproval resolution, H.R. 2631, which then passed the Senate by unanimous consent the following day.
President Clinton vetoed the resolution. but a strong bipartisan majority overrode him by the necessary
two-thirds margin. The vote was 78 to 20 in the Senate and 347 1o 69 in the House™

The framework established by the ICA in 1974 has provided the opportunity for greater accountability in
reporting of rescissions and for increased congressional oversight and control of impoundment actions.
Total budgetary savings of $25 billion from presidential rescission requests approved by Congress since
1974 may appear rather inconsequential with total federal outlays and annual budget deficits both in the

» Ihid.
¥ See Weekly Compilation of Presidential D vol. 33, {(Washington: GPQ, 1997), pp. 1501-02.

%5 Sen, Ted Stevens, °S. 1292, Disepproval Legistation,” Senate Debate , Congressional Record, vol. 143, part 15 (Qctober 7,
1997), pp. 22133-22134,
% p 1. 105-159, 112 Stat. 19, February 25, 1998.
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trillions. Yet any budgetary mechanism that helps restrain spending, even in a small way, may prove
useful for deficit reduction. It remains an open question whether providing the President with expedited
rescission authority would increase the employment or effectiveness of the rescission tool in reducing
nanecessary spending.

This concludes my prepared statement. I would be happy to respond to questions.
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Statement of Todd B. Tatelman
Legislative Attorney
Congressional Research Service

Before

The Committee on Homeland Security and Governmental Affairs
Subcommittee on Federal Financial Management, Government Information,
Federal Services, and International Secarity
United State Senate

March 15, 2011
On

Enhancing the President’s Authority to Eliminate Wasteful Spending and Reduce
the Deficit

Chairman Carper, Ranking Member McCain, and Members of the Subcommiitee:

My name is Todd B. Tatelman, I am a Legislative Attorney in the Amencan Law
Division of the Congressional Research Service at the Library of Congress.' I thank you
for inviting CRS to testify today regarding the Subcommittée’s consideration of S. 102
and expedited rescission authority. Specifically, the Subcommittee has asked for a
discussion of the constitutional basxs relied upon by the Supreme Court in striking down
the Line Item Veto Act of 1996, In addition, you have asked for an assessment of the
constitutionality of S. 102, the Reduce Unnecessary Spending Act of 2011.%

Line Item Veto Act of 1996

! 1 would like to acknowledge the significant contribution of my American Law Division colleague, Todd
Garvey, who assisted with the preparation of this written statement.

2 Line Item Veto Act of 1996, Pub, L. No. 104-130, § 692(2)(1), 110 Stat. 1200 (1996) (codified at 2
U.S.C. §§ 691, 692 (1994, Supp ID).
3 102,1 12, Cong. (2011).
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In 1996, Congress enacted the Line Item Veto Act, which gave the President the power
1o “cancel in whole” three types of provisions already enacted into law: first, any dollar
amount of discretionary budget authority; second, any item of new direct spending; or
third, any limited tax benefit.*

The Line Item Veto Act imposed specific procedures for the President to follow
whenever he exercised this cancellation authority. Pursuant to the Act, the President had
to transmit a special message to the Congress detailing the provisions to be canceled,
together with factual determinations required by the law to be made and the reasons for
the cancellations, within five calendar days of the enactment of the law containing such
provisions.” All covered provisions of a law sought to be canceled had to be submitted
together in that message.® Cancellation of the specified provisions took effect on receipt
of the special message by both Houses.” If a disapproval bill was enacted, the
cancellation was deemed to “be null and void” and the provisions became effective as of
the original date of the law.® The President was prohibited from attempting to cancel a
second time those items that were the subject of a previous special message for which
Congress had enacted disapproval legislation.”

Supreme Court Decisions

The Supreme Court heard two cases challenging the constitutionality of the Line Item
Veto Act, First, in 1997, the Supreme Court decided Raines v. Byrd."® In Raines, the
Court held that the plaintiffs - all of whom were Members of Congress who had voted
against the Line Item Veto Act ~lacked standing because their complaint did not
establish that they had suffered an injury that was personal, particularized, and concrete.'!
Although the holding was based on the Court’s finding that plaintiffs did not satisfy the
personal injury requirement of standing, the Court also questioned whether the plaintiffs
could meet the second standing requirement; namely, that the injury be “fairly traceable”
to unlawful conduct by the defendants “since the alleged cause of ... [plaintiffs’] injury is
not ... [the executive branch defendants'] exercise of legislative power but the actions of
their own colleagues in Congress in passing the act.”* The majority opinion
distinguished between a personal injury to a private right, such as the loss of salary
presented in Powell v. McCormack,” and an institutional or official injury.”* The Court

* See 2 U.S.C. § 691(a) (1994, Supp. I1).

% See id, at § 691a(b) (1).

¢ Id. at § 691a(a) (stating that “[fJor each law from which a cancellation has been made under this
subchapter the President shall transmit a single special message to the Congress™),

T 1d. a1 § 691b(a).

i

® Id. at § G91(c).

521 U.S. 811 (1997).

Y Jd. at 818-20.

7 1d. ar 830,011,

395 U.S. 486 (1969).

" Justice Souter’s concurring opinion seemed to attach fess.importance than the majority to the distinction
between personal and official injury, but he nevertheless agreed with the majority that the plaintiffs lacked
standing, See id. at 831, Justice Breyer, however, dissented, arguing that there is no absolute constitutional
distinction between cases involving a “personal” harm and those involving an “official” harm, and would
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held that a congressional plaintiff may have standing in a suit against the Executive
Branch if it is alleged that the plaintiff(s) have suffered either a personal injury (e.g., loss
of a Member's seat) or an institutional one' that is not “abstract and widely dispersed,”
but rather amounts to vote nullification.'® In Raines, the Court concluded that the
plaintiffs’ votes were not nullified due to the continued existence of other legislative
remedies. As the Court explained: .

They have not aileged that they voted for a specific bill, that there were sufficient votes to

pass the bill, and that the bill was nonctheless deemed defeated. In the vote on the Line

Item Veto Act, their votes were given full effect. They simply lost that vote. Nor can they

dllege that the Act will nullify their votes in the future in the same way that the votes of

the Coleman legislators had been nullified. In the future, 8 majority of Senatars and

Congressman can pass or reject appropriations bills .... In addition, a majority of Senators

and Congressman can vote to repeal the Act, or fo exempt a giveh appropriations bill (or

a given provision in an appropriations bill) from the Act .... Coleman thus provides little

meaningful precedent for appellees” argument.'”

As a result, under Raines it appears that a congressional plaintiff {s more likely to succeed
in establishing standing where there is an allegation of a particular personal injury, as
opposed to an injury related to either a generalized grievance about the conduct of
government, or an injury amounting to a claim of diminished effectiveness as a

legislator. 18 While the Court in Raines seemed prepared to recognize the standing of a
Member based on a personal injury to a private right, it nevertheless concluded that an
injury to a legislator’s voting power is an institutional or official injury.'® As a result of
its conclusion that the congressional plaintiffs lacked standing, the Court did not render a
décision on the merits of the constitutional challenge to the Line Item Veto Act,

Because the Court in Raines did not reach the merits of the constitutionality of the Line
Ttem Veto Act, it lefi the door open for a second challenge. Shortly after the Court’s
decision in Raines, President Clinton exercised the authority afforded to him under the
statute by cancelling a single provision in the Balanced Budget Act of 1997*° and two
provisions of the Taxpayer Relief Act of 1997.2 Parties affected by the President’s
decision immediately availed themselves of the provisions of the Act permitting court
challenges. The District Court for the District of Columbia held the Line Item Veto Act

have granted standing, See id. at 841-843. Unlike the majority, which viewed injury to a legislator’s voting
power as an official injury, Justice Stevens, in his dissenting opinion, asserted that a legislator has a
personal interest in the ability.to vote, and stated that deprivation of the right to vote would be a sufficient
injury to establish standing. See id at 837, n.2

1'See Chenoweth v. Clinton, 997 F. Supp. 36, 38-39 (D.D.C. 1998), aff"d, 181 F.3d 112 (D.C.Cir. 1999)
(holding that personal injury claims are more likely to result in a grant of standing, but mere institutional
injury is sufficient under Raines); see also Planned Parenthood v. Ehlmann, 137 F.3d 573, $77-78 (8th Cir.
1998)(addressing the standing of state legislators),

15See Raines, $21 .S, at 826, Therefore, Raines did nut atkdress the question of whether Coleman would
warrant granting standing in & suit by federal legislators even though such an action raises separation of
?owers concerns not present In Coleman. See id. at 824, n,8.

" Raines, 521 U.S. at 289,

'8 See id., 8t 822-24; see also Moore v. U.S. House of Representatives, 733 F.2d 946, 951-52 (D.C. Cir.
1984), cert. denied, 469 U8, 1106 (1985).

¥ See Raines, 521 U.S, at 820-21.
2 pyb, L. No. 105-33 §4722(c), 111 Stat. 251, 515 (1997)
' pub. L. No. 105-34 §§ 968, 111 Stat. 788, 895-96, 990-93 (1997).
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to be unconstitutional® and the Supreme Court, pursuant to the statute, expedited its

review. 2 In Clinton v. City of New York,** the Court — after finding that the plaintiffs had
suffered injury sufficient for Article lil standing — addressed the merits of the
constitutional challenge, holding, by a 6-3 vote, that allowing the President to cancel
provisions of enacted law violated the Presentment Clause of the U.S, Constitution.”*

According to the Court, what the Line Item Veto Act permitted, in both a legal and a
practical sense, was for the President to amend Acts of Congress by unilaterally repealing
portions of them. The Constitution, the Court held, contains no provision “that authorizes
the President to enact, to amend, or to repeal statutes.””® Rather, the Court held that the
Constitution makes clear that the only methiod by which the federal government may
enact statutes is “in accord with a single, finely wrought and exhaustively considered,
procedure;”*’ namely, the procedure provided for by Article I, § 7, passage by both
houses of Congress and presentment to the President for his signature or veto.? To
further buttress this conclusion, the Court relied on a statement from President George
Washington, who understood the Presentment Clause as requiring that a President either
“approve all the part of a Bill, or reject it in toto.”*® In reaching this conclusion, the
Court carefully distinguished between a constifutional veto and a line item veto (statutory
cancellation) as provided by the statute. From the Court’s perspective:

The constitutional return takes place before the bill becomes law; the statutory

cancellation occurs affer the bill becomes law. The constitutional return is of the entire

bill; the statutory cancellation is of only a part. Although the Constitution expressly

authorizes the President to play a role in the process of enacting statutes, it is silent oo the

sltftjz;ct Osf(; unilateral Presidential action that either repeals or amends parts of duly enacted

g €3,

In sum, the Court emphasized that its decision was on the narrow grounds that the
procedures authorized by the Line Item Veto Act are not authorized by the Constitution.
The Court held that were the Line Item Veto Act valid, “it would authorize the President
to create a different law — one whose text was not voted on by either House of Congress

2 New Yorkv. Clinton, 985 F.Supp.2d 168, 177-182 (D.D.C.1998).

B See, 2U.5.C. § 692(c).

524 U.5. 417 (1997).

ZULS. CONsT,, Art, 1§ 7, cl. 2 (stating that “Every Bill which shall have passed the House of
Representatives and the Senate, shall, before it become s Law, be presented to the President of the United
Stites ..,").

B Olinton v, City of New York, 524 U.S. 417, 438 (1997).

77 14 at 439-40 {citing INS v. Chadha, 462 U.S. 919, 951 (1983)).

2 Specifically, the Constitution provides the President with three options: (1) sign the bill into Jaw within

10 days; (2) veto the bill and return it to the originating House with his objections where it may be subject
tw an override vote; or (3) allow the bill to become law without his signature by permitting the 10 days to
expire. See U.S. CONST., Art. [ § 7. A fourth option, specifically, the “pocket veto,” has developed for
situations in which the Congress bas adjourned prior to the expiration of the 10 day peried. In these cases,
the President can veto the legisiation without returning it to the originating House and, thereby, avoid a
?otential veto override vote, See, e.g., The Pocket Veto Cases, 279 U.S. 655 (1929).

9 1d, at 440 (citing 33 WRITINGS OF GEORGE WASHINGTON 96 (J, Fitzpatrick ed., 1940)); see also William
H. Taft, THE PRESIDENCY: ITS DUTIES, ITS POWERS, [TS OPPORTUNITIES AND 11§ LIMITATIONS 11 (1916)
{stating that the President “has no power to veto part of a bill and the lest become a law™).

0 See Clinton, 524 U.S, at 439 {emphasis in original).
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or presented to the President for signature.” The Court passed no judgment on the
desirability of such z line item veto procedure, and suggested that were such a change to
take effect it would need to be pursued via the Article V amendment process, not by
statutory enactment,?

Expedited Rescission Authority

Since the Court’s decision in Clinton v. City of New York, there has been a significant
amount of scholarly writing™ and numerous proposals offered™ regarding potential
mechanisms that could accomplish much, if not all, of what the intended aims of the Line
Item Veto Act of 1996 were, but without the constitutional infirmities. 8. 102,
specifically attempts to provide the President with expedited rescission authority without
violating the constitutional restrictions recognized in Clinton v. City of New York.

8. 102 proposes to amend the Congressional Budget and Impoundment Control Act of
1974, by permitting the President, through the Office of Management and Budget
(OMB), to send to Congress a special message requesting the rescission of “funding™*
within a piece of legislation not later than 45 days after the date of enactment.”’ Each
rescission request must include the amount to be rescinded, the account and program
from which the rescission will occur, the amount of funding, if any, that would remain if
the rescission were approved, the reasons for the rescission, and pro?osed legislative
language to effectuate the rescission for consideration by Congress.® All rescission

P 1d at 448,

2 14 at 449.

 See, e.g, Aaron-Andrew P. Brubl, Return of the Line Item Veto? Legalities, Practicalities, and Some
Puzzles, 10 U. PA. 1, CONST. L. 447 (2008); Seema Mittal, The Constitutionality of an Expedited Rescission
Act: The New Line Item Veto or a New Constitutional Method of Achieving Deficit Reduction?, 76 GEQ.
WASH. L. REV. 125 (2008); Brent Powell, Line ltem Veto, 37 HARv. I. ONLEGIS. 253 (2000); Matthew
Thomas Kline, The Line ftem Veto Case and the Separation of Powers, 88 CaL. L. REV. 181 (2000);
Elizabeth Garrett, Accountability and Restraint: The Federal Budget Process and the Line Jtem Veto Act,
20 CARpQZO L. REV. 871 (1999); H. Jefferson Powell & Jed Rubenfeld, Laying it on the Line: A Dialogue
on Line ltem Veto Powers and Separation of Powers, 47 DUKE L.J. 1171 (1998); Roy E. Brownell Ii, The
Unnecessary Demive of the Line Trem Veto Act: The Clinion Administration’s Costly Failure to Seek
Acknowiedgement of “National Security R fon, " 47 AM, U. L. REV, 1273 (1998); Courteny Worcester,
An Abdication of Responsibility and A Violation of a Finely Wrought Procedure: The Supreme Court
Vetos the Line {tem Veto Act of 1996, 78 BXJ. L. REV. 1583 (1998); Leon Priedman, Line Item Veto and
Separation of Powers, 15 TOURO L. REV, 983 (1998).

#See, e.2. S. 102, [12% Cong.. (2011); S. 907, 111% Cong, {2009); S. 524, 111™ Cong. (2009); S. 1186,
110 Cong, (2007); HLR. 1998, 110 Cong. (2007); H.R. 689, 110™ Cong. (2007); HL.R. 4890, 109" Cong.
(2006); S. 2381, 109® Cong. (2006); S. 3521, 109" Cong. (2006).

3 Congressional Budget and Impoundment Control Act of 1974, Pub. L. No. 93-344, 88 Stat. 297 (1974)
(codified as amended at 2 U.S.C. § 681 et seg. (2006)),

% «Funding” is defined as “new budget authority and obligation limits except to the extent that the funding
is provided for entitlement law.” §, 102, 112* Cong. (2011) at §2 (proposed § 1022).

37 14 at § 1023(). The President’s rescission requests are to be packaged and transmitted to Congress by
OMB. The President may transmit two packages of rescission requests for any joint resolution making
continuing appropriations, supplemental appropriations bill, or omnibus appropriations bill. /d. at §
1023(b). For all other legislation hat provides funding, the President is limited to transmitting one package
of proposed rescissions. Jd. at § 1023 (c).

*1d at § 1024,
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requests associated with a piece of legislation are fo be incorporated into a single
package.? 3

Once a package of Presidential rescisston requests is received by the House, the
Chairman of the House Committee on the Budget—after consultation with the Chairman
of the Senate Committee on the Budget, the Congressional Budget Office, the
Government Accountability Office, and the House and Senate committees with
jurisdiction over the funding— may remove any individual rescission request from
inclusion in the bill that “does not refer to funding or includes matter not permitted under
a request to rescind funding.™

Rescission requests submitted pursuant to the proposed bill shall be subject to expedited
consideration in both the House and Senate.*! Such expedited procedures, sometimes
referred to as “fast-track” procedures, are often proposed as chamber rules or enacted into
law to increase the likelihood that one or both houses of Congress will vote in a timely
way on a certain kind of measure. Expedited procedures under S. 102 in both the House
and Senate include the following features: (1) prompt introduction of the proposal; F2@a
requirement for the commmee to which the measure is referred to report it withina
certain number of days *3)a provision for automatxc discharge from a committee, if the
measure is not reported within a specified time; e *“ (4) privileged access for the measure to
the House and Senate floor for consideration;*® (5) hmxtamns on the length of time that
each house can debate or consider the measure on the floor;* and ( 6) prohibitions against
Members proposing ﬁc)cr amendments to the measure and offering certain other motions
during its consideration.* 7 Should a bill or joint resolution pass and be signed by the
President, the funds would be lawfully rescinded and the President would not be legally
obligated to make the funds available for expenditure.

It appears that the intent of §. 102 is to increase the likelihood that Congress will take
action on a President’s rescission request in a timely manner. However, 8. 102 does not
mandate that the House or Senate actually hold a vote on the President’s rescission
package. The bill only prov:des that “it shall be in order for any member to move to
pmceed to consider the bill.™® In the House, if the proposal is not acted on within 5
session days, the bill “shall be removed from the calendar.’ e

¥ 1d. at § 1023(b)-(¢).

* Id at § 1026{a)(2).

* See, id. § 1026.

2 see, id at § 1026(b) (“[N]ot later than 4 days of session of the House after its transmittal...”).

* {d. at § 1026(c)(*{N]ot more than § days of session of the Hose afier the referral.”); /. at § 1026(f)}2)
“[Nlot later than 3 days of session of the Senate after the referral.”

* Id, ax § 1026(c); /4, at § 1026(H(3).

* 1d. at § 1026(8); Id. at § 1026(f)(4).

 Jd. at § 1026(eX(3); Id. at § 1026(A(5).

7 1d. at § 1026(eX2); /4. at § 1026(1X6).

1 3t § 1026(d); Id. at § 1026(F)(4) (“T}t shall be in order for any Senstor to move to proceed to consider
the bill in the Senate.”). Onee the Clerk of the House receives a package of rescissions from OMB, the
Clerk converts the package into the form of a House bill. /4. at § 1026(a)(1).

* 1d. at § 1026(dX4).
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$.102 also proposes to provide the President with authority to temporarily withhold funds
without the approval of Congress. Pursuant to proposed § 1025, once the President
requests a rescission, OMB may temporarily withhold those funds from obligation.
However, withheld funds must be made available for obligation on the earliest of:

(1) the day on which the President determines that the continued withholding or reduction
no longer advances the purpose of legislative consideration of the rescission request;

(2) starting from the day on which OMB transmitied 2 message to Congress requesting
the rescission of funding, 25 calendar days in which the House of Representatives has
been in session or 25 calendar days in which the senate has been session, whichever
ovcurs second; or

(3) the last day after which the obligation of the funding in question can no longer be
fully accomplished in a prudent manner before its expiration.>

Finally, S, 102 contains a “sunset” provision ferminating the rescission authority and all
expedited procedures on December 31, 2015,

Applying the Court’s analysis in Clinfon v. City of New York to S.102, it appears possible
fo argue that the expedited rescission proposals contained in the bill do not raise the same
constitutional infirmities that caused the Line Item Veto Act to be held unconstitutional.
As discussed above, the Court’s concern with the Line Item Veto Act was that it did not
comply with the “finely wrought and exhaustively considered, procedure” of Article I, §
7. Rather, the Line Item Veto Act permitted an unilateral alteration of enacted law by the
President without the consideration or approval of Congress and, for that reason, was
held to be unconstitutional. In contrast to the Line Item Veto Act, S. 102 and other
similar expedited rescission proposals appear 10 fully comply with the requirements of
Article I, § 7. As discussed above, S. 102 requires the President 1o request a rescission
from Congress as opposed to unilaterally effect a rescission by cancelling a provision of
validly enacted law. Moreover, Congress is required to affirmatively enact a bill or joint
resolution approving the rescission request, and presentment to the President of said bill
or joint resolution for his signature is necessary before the item can legally be considered
rescinded. This procedure apparently comports with Article I, § 7 and, therefore, would
appear to be distinguishable from Clinton v. City of New York and would likely be upheld
by a reviewing court.

Other Potential Constitutional Issues
Expedited Procedures

In general, there do not appear to be any constitutional issues with Congress imposing on
itself requirements to take legislative actions within a limited period of time, or with the
institution curtailing or eliminating certain procedural and deliberative processes. That
said, it is important to note that such internal constraints, even if placed in the text of a
statute, are, nevertheless, exercises of Congress’s constitutionally-based authority to

% 1d. a1 § 1025(c).
M args.
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establish its own rules™ and, therefore, can be changed at any time without having to
enact, amend, or repeal a separate law,

The potential issues regarding expedited procedures can best be illustrated through the
use of a hygotheﬁcal Assume that 8. 102, or another similar proposal is enacted into law
by the 112% Congress. Further assume that its effective date is extended and that it
remains in effect at the time the 121% Congress is sworn in on January 3, 2027, In
addition, assume that the President and leadership of the 121% Congress are of different
political pasties, and that the appropriations process has been particularly contentious and
dominated by partisan political considerations. The President, seeing an opportunity to
force the opposition congressional leadership to take politically difficult rescission votes,
requests a number of rescissions consistent with the authority provided him by the law.
The congressional leadership in the House of Representatives, seeing the difficult votes
and the potential political complications, responds by simply adopting a resolution
discontinuing the expedited procedures of the law and either holding the rescission
requests up in committee; thereby never permitting them to come to a vote or defeating
them with other procedural tactics. Despite the fact that no new law, amendment to an
existing law, or repeal of provisions of the expedited rescissions law were adopted by
Congress and signed by the President, the actions of the House of Representatives
described above would appear to be legal and within the constitutional authority of
Congress.

The principal at issue is that one Congress cannot bind a future Congress. 3 The
Constitution provides that, “4/] legislative Powers herein granted shall be vested ina
Congress of the United States.”™ Thus, the 112" Congress is constitutionally entitled to
all the powers that the 1% Congress enjoyed, as is the 121* Congress. Limitations on
procedures and other deliberative processes, while constitutionally permissible under
Article I, § 5, must remain subject to repeal or amendment by future Congresses.
Moreover, the fact that a rulemaking provision is adopted as part of a law and enacted
into statute does ntot change the nature of the action, It is still an act of Congress’s
rulemaking power and, therefore. subject to amendment pursuant to the same procedures
used to amend any other chamber rule. >

A recent example of exactly this prmcxpal occurred during consideration of the U.S.-
Columbia Free Trade Agreement in the 110" Congress. Pursuant to the Trade Act of
2002, implementing legxslatxon for a U.S.-Colombia Free Trade Agreement (CFTA)
was introduced in the 110" Congress on April 8, 2008.% As provided for by statute, trade

U.S. CONST., At 1, § 5, cl. 2 (stating that “Each House may determine the Rules of its own
Proceedmgs")

 See, e.g., Cooper v. Gen. Dynamics, 533 F.2d 163, 169 (5th Cir.1976) (holding that one Congress cannot
insulate a statute from amendments by future Congresses).
()8, CoNsT,, Art, 1, § 1, ¢l 1 (emphasis added).
3% See H. Rep. No, 109-50, pt 1 a1 22 (stating that “Congress is constitutionally empowered to deactivate
any expedited consideration procedures if cither House chooses ..."); see also Bruhl, supra note 33 at 467-
470 (discussing the non-legal effect of expedited procedures).

% Trade Act of 2002, Pub. L. No. 107-210, 116 Stat. 933 (2002).
ST See HR. 5724, 100 Cong. (2008); see also S. 2830, 110% Cong. (2008).
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agreements negotiated during a specific period of time were eligible for congressional
consideration under “fast track,” a version of expedited procedures for trade agreements
first adopted in the Trade Act of 1974 and subsequently renewed by the Trade Act of
2002.% 1t was expected that the CFTA was one of the agreements that qualified for
congressional consideration pursuant to these procedures. The leadership of the House of
Representatives, however, took the position that the President had submitted the
legislation to implement the agreement without adequately fulfilling the requirements of
Trade Promotion Authority statute. As a result, on April 10, the House of
Representatives voted on a House Resolution that made the expedited procedures
inapplicable to the CFTA implementing legislation, thereby effectively preventing
adoption of the agreement.” Thus, despite the fact that Congress had included the “fast
track™ procedures in statute twice, the House was nevertheless able to amend ifs rules to
prohibit their use in a specific situation.

In the event that a future Congress were to fake a similar action, under current Supreme
Court jurisprudence, it appears unlikely that there would be an eligible plaintiff to seek
court enforcement and/or force a vote on the President’s proposed rescissions. As
discussed above, Raines v. Byrd strongly suggests that no Member of Congress would
have Article I1T standing to pursue litigation seeking enforcement of the law.5
Moreover, the Court has made clear that persons do not have Article 111 standing to sue in
federal court when all they can claim is that they have an interest or have suffered an
injury that is shared by all members of the public.’’ In addition, the fact that there may
be taxpayer savings by congressional action on Presidential rescission requests does not
appear to give rise to Article Il standing. The Court has also held that litigants lack
Article I1I standing when they attempt to sue to contest governmental action that they
claim injures them as taxpayers.”

The apparent inability to seek judicial redress appears fo mean that the only means of
future enforcement of such an expedited rescission system is political. Provided that the
political will on the part of both the President and Congress exists, the system can
function and appears to be able fo do 50 constitutionally. Absent the requisite political
will, however, the system may not withstand internal institutional changes and
challenges.

Potential Impoundment Issue

Another constitutional issue that is worth noting with respect to 8, 102 is the issue of
executive deferral or impoundment. Pursuant to the Act, once the President proposes a

*® See Trade Act of 1974, Pub, L, No, 93-618, § 151, 88 Stat, 1578 (1974).

% See H. Res. 1092, 110 Cong. (2008),

8 See supra notes 10-19 and accompanying text.

S See, e.g, Schlesinger v. Reservists Comm. to Stop the War, 4138 U.8, 208,217 (1974); see also Lance v.
Coffnan, 127 8. Ct. 1194, 1198 (2007) (per curiam); Lyjan v. Defenders of Wildlife, 504 U.S. 555, 573-77
(1992); Whitmore v. Arkansas, 495 U.5. 149 (1990); Allen v. Wright, 468 U.S, 737, 754 (1984); Valley
Forge Christion College v. Americans United, 454 U S, 464, 483 (1982);United States v. Richardson, 418
U.8. 166, 176-77 (1974).

© See, e.g., Massachusetts v. Mellon, 262 U.S. 447 (1923}

11:57 Jan 18,2012 Jkt 067117 PO 00000 Frm 00079 Fmt6601 Sfmt6601 P:\DOCS\67117.TXT JOYCE

67117.033



VerDate Nov 24 2008

H605-41331-79W7 with DISTILLER

76

10

rescission of funding, OMB may “temporarily withhold that funding from obligation™ for
up to 25 calendar days without first obtaining approval from Congress.® The debate over
temporary withholding or deferral authority is not new. Past proposals to grant the
President temporary deferral authority, when potentially combined with the existing 45-
day rescission authority of the Congressional Budget and Impoundment Control Act,%*
have led some critics to suggest that such deferral periods “could effectively kill various
items by withholding funding until the end of the fiscal year on September 30, even if
Congress had acted swiftly to reject his proposed cancellations.”®* Supporters of these
bills have noted that the temporary deferral period is designed to “prod action” by
Congress and would only come into effect when Congress takes long recesses, Critics
have also asserted that under some proposals, the President could substantially extend the
period of deferment by repeatedly submitting a request for rescission.

S. 102 attempts to mitigate these criticisras through restrictions on the President’s ability
to temporarily withhold funding. First, the President may invoke his withholding
authonty no more than once for any act.5” Second, the President must submit his
rescission proposal within 45 days of the date of enactment of the funding rather than
delay a request later into the fiscal year Third, OMB must make withheld funding
available no later than the point at which the funding can no longer be fully
accomplished in a prudent manner before its expiration.”® Thus, the President is
prevented from effectively rescinding funding without Congress's approval by repeatedly
submitting rescission requests or by delaying his rescission request and using his
temporary deferral authority to withhold funding beyond the point at which the funding
could still be effectively obligated within the fiscal year.

It is far from clear what a reviewing court would hold regarding the potential use of an
expedited rescission ‘?rogram to effectuate an impoundment. No court has ever directly
addressed the issue,” and the existing separation of powers cases do not seem to provide

@ o SeeS. 102, 112% Cong, (2011) at § 1025,

® Congressional Budget and Impoundment Control Act of 1974, Pub. L No, 93-344, 88 Star. 297 (1974)
(codxf ed as amended at 2 U.S.C. § 681 er seq. (2006)).

“ See Jonathan Nichalson, “Six-Month Budget Impoundment Time With ‘Veto’ Seen Raising Issues In
Congress,”’ BNA Datly Reporrt for Executives, March 24, 2006, see also “The Com'nmtion and the Livie ltem
Veto,” Hearing Before the House Judiciary Subcommittee un the Constitution, 109® Cong,, (April 27,
2006) (testimony of Cristina M. Firvida).
 See, “The C’onsmanon and the Line ltem Veto," Hearing Before the House Judiciary Subcommittee on
the Constitution, 109® Cong., (April 27, 2006) (testimony of Cristina M. Firvida).

878, 102, 112" Cong. (2011} at § 2 (proposed § 1025(b)).

@ 1d, at § 1023¢a).

3 7d. at § 1025(c)3).

™ The use of impoundmeants by President Nixon, however, was litigated repeatedly in the 1970s. In over
50 cases the reviewing courts vitiated the impoundment, compared with only four decisions upholding the
President’s action. See Byrd v. Raines, 956 F.Supp. 25, 29 (D.D.C. 1997); see also, e.g., Trainv. City of
New York, 420 U.S. 35 (1975) (municipal waste treatment projects); Guadamuz v. Ash, 368 F.Supp. 1233
(D.D.C.1973) (environmenta!l and housing rehabilitation fands); National Council of Community Mental
Health Centers, Inc. v, Weinberger, 361 F.Supp. 897 (D.D.C.1973) {public heaith funds); Joint Comm. on
Congressional Operations, 93d Cong., 2d Sess., Special Report on Court Challenges to Executive Branch
Impoundments of Appropriated Funds (Comm. Print 1974) (containing a complete list of impoundment
cases); House Comm, on Government Operations, 93d Cong., 2d Sess., Report on Presidential
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adequate analogous situations from which to extrapolate a consistent rationale. Some of
the separation of powers cases, including Clinton v. City of New York, seem to suggest
that a rigid, formalistic approach is te be taken when core constitutional prerogatives are
involved.” Other cases have relied on more flexible, functional approaches to separation
of powers questions.”

Conclusion

In sum, it appears possible to draft enhanced or expedited rescission proposals that will
satisfy the Supreme Court’s analysis in Clinton v. City of New York. For such a proposal
to be considered constitutional, it appears 1o need to comply with the strictures of Article
1, § 7, which requires passage by both Houses of Congress and presentment to the
President for his signature or veto. Thus, 8. 102 —which relies on expedited procedures
for congressional consideration, but nevertheless require the passage of a bill or joint
resolution and presentment to the President — appears to be consistent with Article 1, § 7
and, therefore, arguably is not susceptible to the constitutional analysis that fated the Line
Item Veto Act.

That said, there remain lingering constitutional questions related to enhanced or
expedited rescission authority, Among these include the lack of authority to legally bind
firture congresses to act on Presidential rescission requests, as well as the possibility that
authorized periods of executive deferral or impoundment may be interpretedtobe a
violation of the doctrine of separation of powers.

Impoundment of Congressionally Approprigted Funds: An Analysis of Recemt Federal Court Decisions
(Comm. Print 1974) (same); Cathy S. Neuren, Addressing the Resurgence of Presidential Budgetmaking
Initiative: 4 Proposal to Reform the Impoundment Control Act of 1974, 63 TEX.L.REv. 693, 697, n. 24
519853 {same).

! See, e.g., Metropolitan Washington Airporis Authority v: Citizens for the Abatement of Aircraft Noise,
301 U.S. 252 {1991); INSv. Chadha, 463 U.S. 919 (1983); Bowsher v. Synar, 478 U.S, 714 (1986).
2 See, e.g., Commodity Futures Trading Commission v. Schor, 478 U.S. 833 (1986); Merrison v. Qlron,
487 U.S, 654 (1988); see also Peter L. Strauss, Formal and Functional Approaches to Separation of
Powers Questions A Faolish Inconsistency, 72 CORNELL L. REV. 488 (1987).
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CITIZENS

Testimony of Thomas A, Schatz, President
Citizens Against Government Waste
Before the Senate Homeland Security and Governmental Affairs
Subcommittee on Federal Financial Management, Government Information, Federal
Services, and International Security
Tuesday, March 15, 2011

Mr. Chairman, members of the subcommittee, thank you for the opportunity to
testify today. My name is Thomas A. Schatz. [am president of Citizens Against
Government Waste (CAGW), a nonprofit organization made up of more than one million
members and supporters, dedicated to eliminating waste, fraud and abuse in government.
Citizens Against Government Waste has not, at any time, received any federal grant and
we do not wish to receive any in the future,

CAGW was created 27 years ago after Peter Grace presented to President Ronald
Reagan 2,478 findings and recommendations of the Grace Commission (formally known
as the President’s Private Sector Survey on Cost Control).

CAGW has been working tirelessly to carry out the Grace Commission’s mission
to eliminate government waste. Since 1984, the implementation of Grace Commission
and other waste-cutting recommendations supported by CAGW has helped save
taxpayers $1.04 trillion. These recommendations provided a blueprint for a more
efficient, effective and smaller government. The line-item veto was one of those
proposals.

I have testified several times in support of a constitutional line-item veto, and
CAGW maintains that granting expedited rescissions authority to the President is
essential to establish fiscal discipline in Washington.

Congress has been consistently guilty of appropriating tens of billions of dollars
for projects that are not competitively awarded, authorized, or subject to congressional
hearings or debate. As the nation rapidly approaches its critical $14.294 trillion statutory
debt limit, continuing to pour money into wasteful, unnecessary and duplicative programs
without proper scrutiny or oversight is not only incfficient, it is fiscally irresponsible and
an affront to taxpayers and future generations who will ultimately bear the burden of our
massive financial obligations.

1301 Pennsylvania Avenue, NW.
Suite 1075

Washington, D.C. 20004
202-467-5300
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For a brief period, the American people had hope that reform would reduce this
assault on their wallets. In 1995, Congress passed the line-item veto law by a voice vote
in the House and an overwhelming 69-31 vote in the Senate.

On January 1, 1997, the line-item veto law took effect, This law was enacted
after decades of attempts to provide this power to the president. But this new veto
privilege was used sparingly (some would say very selectively) by President Bill Clinton
to cancel a mere $355 million in fiscal year 1998 pork-barrel spending, less than .002
percent of that year’s budget. Although the amount of waste that was removed was
miniscule, members of Congress who had previously lauded the passage of the line-item
veto began to question its legitimacy. The Supreme Court ultimately ruled the 1996 Line
Item Veto Act unconstitutional in mid-1998,

Nevertheless, the need for a constitutional version of the presidential line-item
veto still exists. Congress has repeatedly confronted the president with hastily-crafted.
1 1th-hour omnibus bills that cover all or substantial portions of federal spending for the
year. If the president exercises his current, broad veto power on such legislation it could
force a shutdown of the federal government,

A constitutional line-item veto authority is also necessary because, under current
law, the president’s rescission proposals can easily be ignored. While the President can
propose to rescind any portion of an appropriations bill, Congress is not required to vote
on his rescission package. If Congress chooses to ignore the president’s request, it
expires after 45 days and the spending proposals stand as law. This luxury afforded
Congress by the Budget and Impoundment Control Act of 1974 shifted the balance of
power over spending, and that balance needs to be restored. Many have argued that the
explosion of federal spending that has occurred over the past three decades is a result of
the shifting of the balance of power toward Congress under the 1974 Act.

A constitutional line-item veto, or expedited rescission authority, would enhance
the president’s role in the budget process. It would not tilt the power over the nation’s
purse strings in favor of the president. Instead, it would restore the balance that has been
eroded by Congress’s budget rules that favor spending and pork, and would hold both the
legislative and executive branches more accountable for the expenditure of tax dollars.
While some have questioned whether expedited rescissions at the federal level would
threaten the separation of powers, experience with such authority at the state Jevel
indicates that would not be the outcome.

Senators Tom Carper (D-Del.) and John McCain (R-Ariz.) have introduced 8.
102, the Reduce Unnecessary Spending Act of 2011. This important legislation would
establish limited executive rescission authority that would help rein in federal spending,
minimize pork-barre! projects, and begin to reduce the nation’s ever-growing debt.

S. 102 fully satisfies the constitutional criteria that were cited as the reasons for

striking down the 1996 Line tem Veto Act. First, the rescissions message must be sent
to Congress within 43 days of the president signing the targeted spending bill. Second,

2.
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the message may only propose cutting discretionary spending and certain non-entitlement
mandatory spending. Finally, the president may only propose changing spending levels;
if he attempts to change the law, any member of Congress can raise a point of arder
against the package and, if sustained, the package will lose its guarantee of a vote in
Congress.

If these conditions are met, the rescissions package will receive a vote within 10
days and will require a majority in both chambers in order to become law. Amendments
will be prohibited in both chambers to ensure a swift and clean process. Any funds that
are rescinded will go toward reducing the deficit.

Unlike the 1996 Line Item Veto Act, this bill contains a sunset provision that will
allow this new rescission authority to expire at the end of 2015, Such a provision will
permit Congress to “test-drive™ this new executive power and help mitigate the misuse or
abuse of expanded authorities.

Rescissions messages are usually deemed dead on arrival, as Congress is rarely
compelled to vote on these packages. As a result, both the Bush and Obama
administrations virtually abandoned the rescissions process. But the Constitution does
not give Congress a blank check to spend tax dollars on anything it wants in whatever
way it wants, and there is no shortage of items to cut from the nation’s massive,
ballooning budget, CAGW’s 2010 Prime Cuts recommends 763 wasteful, duplicative
and unnecessary spending items for reduction and termination that would save taxpayers
$350 billion in the first year and $2.2 trillion over five years. Passage of S. 102 would
not only allow the president to propose important spending cuts, but would also provide
incentives for him to do so by forcing Congress to seriously consider and vote on the
rescissions package.

Congress has always found a way to break its own budget rules, making it easier
to add unrelated projects to spending bills. In 2007, Congress packed its emergency
supplemental legislation with non-emergency pork, such as $100 million for citrus
growers in the House version of the bill.

Rather than sending the president a clean supplemental bill to ensure that the
troops had sufficient funding to fulfill their mission, Congress included $20 million for
cricket eradication and $95 million for dairy furmers, among other questionable
expenditures. The House, meanwhile, demanded $74 million for peanut storage, $25
million for spinach growers and $6.4 miilion for additional congressional salaries and
expenses before members agreed to fund body armor. This practice of horse-trading has
contributed to the exploding national debt and growing apathy toward funding wasteful
and unnecessary programs at the expense of worthy projects.

Raiding the federal treasury to “bring home the bacon™ was, until very recently, a
common practice. Since 1991, CAGW’s annual Congressional Pig Book has identified
109,978 examples of egregious pork-barrel spending, which has cost taxpayers $306
billion. While the House and Senate have adopted an earmark moratorium for the 112™

3-
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Congress, earmarks are not yet extinct. Granting the president expedited rescissions
authority would not only help trim excess government fat, but also give the president a
tool to reduce the size and scope of earmarks should they return.

Concern that expedited rescissions would give the president unlimited power is
unfounded. The fear that the president could use this authority to expand his power
exponentially and upset the checks and balances between the branches is addressed by
mandating a vote in both houses on the president’s proposed rescissions.

For decades, the opportunitics for purging wasteful government programs and
reducing the size of government have been scarce, Expedited rescissions can provide
opportunities for Congress and the president to work closely for a smaller, more efficient
and less costly government.

The Government Accountability Office, Congress’s own investigative agency,
estimated in 1992 that a presidential line-item veto could have cut $70.7 billion in pork-
barrel spending from fiscal years 1984 through 1989, That’s $70.7 billion in unnecessary
spending taken out of the hands of the private sector.

Expedited rescissions would serve the same purpose as a line-item veto, and
would help restore control over the budget process. This, in turn, would promote fiscal
soundness, efficient government, and policies favorable to continued economic growth.
Expedited rescissions, over time, would reduce the inclusion of unauthorized, non-
competitive projects in appropriations bills and raquire increased cooperation between
Congress and the executive branch in determining which programs truly need to be
funded with the taxpayers' money.

CAGW realizes that while discretionary spending is a serious problem, more
needs to be done to limit the growth of entitlements and other government expenditures
in order to bring the budget back into balance. However, that does not mean that
expedited rescission authority, which would only tackle discretionary and non-
entitlement spending, should be delayed until other budget problems are addressed or
solved.

Mr. Chairman, 8. 102 would allow the president to weigh parochial expenditures
which benefit the few against the common good and the priorities of the many. The
American people know the way business is done in Washington, and they are seeking
changes.

Successive presidents have asked Congress to provide them with the line-item
veto, Congress must show that it is serious about controliing spending by passing
legisiation giving the president expedited rescission authority. The time is now to pass
this constitutional line-item veto.

This concludes my testimony. [ will be glad to answer any questions.
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Maya MacGuineas Response to Senator Carper’s Question

Question: The Reduce Unnecessary Spending Act would expedite rescissions
requests that dealt with discretionary spending and certain non-entitlement
mandatory spending. Could you please identify a handful of examples of non-
entitlement mandatory spending? In what ways could the proposed legislation affect
or address mandatory spending?

The Congressional Budget Office defines an entitlement as “A legal obligation of the
federal government to make payments to a person, group of people, business, unit of
government, or similar entity that meets the eligibility criteria set in law and for which
the budget authority is not provided in advance in an appropriation act.” In the Reduce
Unnecessary Spending Act (8. 102), entitlement law is defined as “the statutory mandate
or requirement of the United States to incur a financial obligation unless that obligation is
explicitly conditioned on the appropriation in subsequent legislation of sufficient funds
for that purpose, and the Supplemental Nutrition Assistance Program.”

Based on the CBO definition and the definition of “entitlement law” provided in the bill,
we have come up with a few examples of non-entitlement mandatory spending. Some of
these are financial in nature, such as the Troubled Asset Relief Program (TARP) and
support for Fannie Mae and Freddie Mac. Temporary Assistance for Needy Families
(TANF) and other mandatory block grants to states, such as the Child Care and
Development Block Grant, can also be considered non-entitlement mandatory spending,
since neither states nor the federal government are legally obligated to provide benefits to
all eligible applicants. Acceptance into these programs is not a given even if eligibility
requirements are met since the number of beneficiaries is limited by available resources.

In terms of how expedited rescission authority would affect mandatory spending, the
effect would likely be small. Since a large portion of mandatory spending involves
entitlement programs—including Social Security, Medicare, and Medicaid—expedited
rescission authority would not apply to a significant amount of mandatory spending.
Applying rescission to block granted programs, however, would be unconventional, since
states decide how to spend the money; if the President applied rescission authority to
block grants, it would be more equivalent to cutting spending after-the-fact than
rescinding wasteful or inefficient spending. The President could certainly use rescission
authority to rescind unused funding from the block grants, however.

In short, rescission authority could be used on non-entitlement mandatory spending, but if
its purview was broadened to include all mandatory spending it would be more effective.
Either way, though, scrutinizing mandatory spending for budgetary savings on a broader
scale would require tough choices that would move beyond rescission authority.
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MEMORANDUM September 22, 2011
To: Senator Tom Carper
Attention: Deirdre Armstrong

From: Virginia A. McMurtry

Specialist in American National Government
Government and Finance Division
Congressional Research Service
202-707-8678

Subject: Answering Post-Hearing Questions for the Record

“Enhancing the President’s Authority to

Eliminate Wasteful Spending and Reduce Budget Deficits”
(March 15, 2011)
Post—Hearing Questions for the Record
Responses from Virginia A, McMurtry, CRS

1. The Reduce Unnecessary Spending Act would expedite rescissions requests that dealt with
discretionary spending and certain non-entitlement mandatory spending. Could you please identify a
handful of examples of non-entitlement mandatory spending? In what ways could the proposed
legislation affect or address mandatory spending?

Federal spending may be divided into three categories: discretionary spending, mandatory spending and
net interest. Discretionary spending is provided and controlled via the annual appropriations process,
while mandatory spending is controlled by laws other than appropriations acts. Net interest payments are
automatically authorized and hence sometimes reported as a third grouping,'

Mandatory spending is mainly derived from entitlement authority provided for federal benefits programs
such as Social Security and Medicare.” Some non-entitlement mandatory spending, however, exists. The

! For further discussion of the catcgories, see CRS Report RL33074, Mandatory Spending Since 1962, by D, Andrew Austin and
Mindy R. Levit.

? Entitlement authority means “(A) the authority to make payments (including loans and grants), the budget authority for which is
not provided for in advance by appropriations Acts, to any person or government if, under the provision of the law containing
that authority, the United States is obligated to make such payments to persons or governments who meet the requirements
established by that law; and (B) the food stamp program.” (2 U.S.C. § 622(9)

Congressional Research Service 7-5700 WWU.CTSZOV
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Office of Management and Budget (OMB), in discussing the Administration’s expedited rescission
proposal (reflected in S. 102) notes:
In almost every case, “non-entitlement mandatory funding” exists where an agency has the authority to spend
the proceeds of fees or other offsetting collections to run the agency. The spending in question is generally
indistinguishable from other funding for administering the government that is typically provided through
discretionary appropriations.’

In short, an agency has statutory authority to use the proceeds of offsetting collections derived from
nonfederal sources to fund agency spending, The offsetting collections are credited to expenditure or
funds accounts and are generally available for obligation without further legislative action.

Offsetting collections comprise one type of non-entitlement “spending authority,” provided in laws other
than appropriations acts, obligating the federal government to make subsequent payments. Types of
spending authority include contract authority, authority to borrow, use of monetary credits or bartering,”
and authority to make other payments not provided for in advance by appropriations acts (such as but not
limited to offsetting collections).” A single account may receive spending authority from more than one
of these sources.

According to a compilation by the Government Accountability Office (GAQ), in 1996 304 budget
accounts had authority to use offsetting coliections from nonfederal sources.’ Upon examination,
however, most of these provide discretionary rather than mandatory spending authority, according to
OMB.” It proved very difficult to find examples of offsetting collection accounts tagged as mandatory by
OMB in budget appendices, even though apparently controlled by authorizing laws rather than annual
appropriations acts. Five examples of such accounts follow, including titles and identification codes, brief
descriptions, and new spending authority from offsetting collections available in FY2010.*

o Department of Defense, Pentagon Reservation Maintenance Revolving Fund, 97-4950-
0-4-051, established by the 1991 National Defense Authorization Act (10 U.S.C. 2674).
The Secretary of Defense establishes rates and collects charges for space and services
provided an organization or entity using any facility or land on the Pentagon Reservation
located in Arlington, VA. Monies deposited in the fund remain available, without fiscal
year limitation, for real property management, operation, protection, construction, repair,
and related activities. For FY2010, offsetting collections provided $771,000,000 in new
spending authority.

3 U.S. Office of Management and Budget, Fiscal Year 2012 Analytical Perspectives: Budget of the U.S. Government
(Washington: GPO, 2011), p. 156.

4 Formally termed the authority to forgo collection of proprietary offsetting receipts, whereby ies may make purch by
giving the seller some kind of credits in lieu of issuing a check. Subsequently, the holder of the credits may apply them to reduce
an amount owed the government for other transactions.

S U.S. General Accounting Office, Budger Issues: Inventory of Accounts with Spending Authority and Permanent Appropriations,
1996, GAO/AIMD-96-79, 1996, p. 1, hitp://www.gao.gov/archive/ 1996/ai96079.pdf.

¢ 1bid,, p. 7.

7 In the Appendix volume included in the President’s annual budget submission, OMB records budgetary resources available in
the account as mandatory or discretionary. Very few of the accounts with spending authority from offsetting collections are
labeled as “mandatory.” The examples included above were identified from the 1996 GAQ study, and then cross-referenced to
the FY2012 Budget Appendix to confirm designation of their mandatory status by OMB.

® Figures represent actual data for FY2010 and come from U.S. Office of Management and Budget, Fiscal Year 2012 Appendix.
Budget of the U.S Government (Washington' GPO, 2011).
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e Department of Health and Human Services, Food and Drug Administration Revolving
Fund for Certification and Other Services, 75-4309-0-3-554 (21 U.S.C. 346a, 356, 357,
376). The FDA certifies color additives for use in food, drugs, and cosmetics, and lists
color additives for these and also for medical devices. Fees paid by the affected
industries completely finance these services. New spending authority from offsetting
collections for this public enterprise fund totaled $8,000,000 in FY2010.

¢ Department of the Interior, Helium Fund, 14-4053-0-3-306 (50 U.S.C. 167d (b), (D). The
Helium Act Amendments of 1960 (50 U.S.C. 167) authorized the Secretary of Commerce
to sell helium for commercial uses. Funds received are credited to this public enterprise
fund and finance the production, conservation, sale, and distribution of helium necessary
for essential government activities. In FY2010, new spending authority from offsetting
collections provided $176,000,000.°

¢ Department of the Treasury, Comptroller of the Currency Assessment Funds, 20-8413-0-
8-373 (12 U.S.C. 481). This revolving trust fund, dating back to 1864, receives monies
derived from assessments on national banks. The account also garners interest on
investments in U.S. government securities, but receives no appropriated funds. In
FY2010, new spending authority from offsetting collections totaled $794,000,000.

e Other Independent Agencies, National Credit Union Administration Operating Fund, 25-
4056-0-3-371 (12 U.S.C. 1755). The National Credit Union Administration (NCUA)
through this operating fund carries out activities prescribed by the Federal Credit Union
Act of 1934, as amended, such as chartering new credit unions and performing safety and
soundness examinations, Offsetting collections are derived from fees paid by all federally
chartered credit unions, resulting in a self-supporting system and totaling $190,000,000
in FY2010.

With respect to ways in which the proposed legislation could affect or address mandatory spending, the
following observation may prove of interest. First, S. 102 references section 3 of the Congressional
Budget Act for definition of key terms, such as “new budget authority,” which means “the authority
provided by Federal Jaw to incur financial obligations,” and includes provisions of law that make funds
available for obligation and expenditure such as appropriations and proceeds of offsetting receipts and
collections, as well as borrowing authority and contract authority.'® The proposal specifically refers to
non-entitlement mandatory spending, so authority provided elsewhere than in appropriations acts could
potentially be included in a rescission package subject to the expedited procedures. This would allow for
broader coverage than that found in some other bills introduced previously, which would have provided
expedited rescission authority for the President, but confined it to discretionary spending in
appropriations laws."!

On the other hand, a further limitation, as noted already, stems from the very small universe of accounts
funded by offsetting collections that are designated by OMB as mandatory non-entitlements. Examples of
spending authority from offsetting collections designated by OMB as discretionary are much more
common.'* According to GAOQ, in FY 1994, $124 billion coming from nonfederal sources as offsetting

® The Helium Privatization Act of 1996 (P.L. 104-273) provides for the eventual movement of the program and its functions to
the private sector,

10p 1. 103.344, 88 Stat. 297. “Definitions” section codified at 2 US.C. § 622,

' See CRS Report R41373, Expedited Rescission Bills in the 111th and 112th Congresses: Comparisons and Issues, by Virginia
A, McMurtry,

2 See GAO Report AIMD-96-79 for listing of accounts, by agency, authorized to receive offsetting collections. GAQ identified
{continued...)
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collections were credited to appropriation or fund accounts. One might care to reassess whether S. 102
could arguably cover accounts funded by offsetting collections, but characterized by OMB as providing
discretionary rather than mandatory spending authority. Inclusion of a definition of “non-entitlement
mandatory spending” in the bill language might serve to clarify this matter.

A final factor to mention is that statutory fanguage providing spending authority for offsetting collections
often is not limited to a single year or two, but rather remains available indefinitely, in contrast to the
many accounts funded through annual appropriations. Language in S. 102 stipulates that if the President
wishes to request rescissions under the expedited procedures, the package must be sent to Congress within
45 calendar days following enactment. Given this timing, the opportunities for a President to propose
rescissions from such a budget account would tend to come up relatively infrequently compared to
accounts funded by annual appropriations.

{...continued)
304 accounts in 1996 with authority for offsetting collections, compared with 263 ts so authorized in 1987 (p. 7).
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Post-Hearing Questions for the Record
Submitted to Tom Schatz, Citizens Against Government Waste
From Senator Tom Carper

“Enhancing the President’s Authority to
Eliminate Wasteful Spending and Reduce the Budget Deficit”
(March 15, 2011)

1. The Reduce Unnecessary Spending Act would expedite rescissions requests that dealt
with discretionary spending and certain non-entitlement mandatory spending. Could you
please identify a handful of examples of non-entitlement mandatory spending? In what
ways could the proposed legislation affect or address mandatory spending?

According to a June 2011 Congressional Research Service (CRS) report, mandatory spending in
fiscal year 2010 accounted for more than half of total federal spending and more than one-eighth
of the gross domestic product. Social Security, Medicare and the federal share of Medicaid
made up more than 43 percent of federal spending. Non-entitlement mandatory spending
programs, including Temporary Assistance for Needy Families (TANF), Supplemental Security
Income (SSI), unemployment insurance, some veterans® benefits, federal employee retirement
and disability, Supplemental Nutrition Assistance Program (SNAP), and the earned income tax
credit (EITC), also contribute to the nation’s growing liabilities.

CRS also noted that the Forest Service makes payments to states that are mandatory, but are not
entitlements. Some agencies also have the authority to sign contracts or create obligations in
other ways, which become part of mandatory spending unless limited by the Budget
Enforcement Act (BEA) of 1990 or other budget legislation. Salaries of members of Congress,
the President, and federal judges are also considered non-entitlement mandatory spending.

S. 102, the Reduce Unnecessary Spending Act, specifies that the president’s rescissions message
can only propose cutting discretionary spending and certain non-entitlement mandatory
spending. Changes to entitlement spending or revenues are not allowed. The president’s
rescissions package will be subject to a vote within 10 days and will require a majority in both
chambers in order to become law. Amendments will be prohibited in both chambers to ensure a
swift and clean process. Any funds that are rescinded will go toward reducing the deficit.

Excluding entitlements, S. 102 would grant the president the authority to propose rescissions to
everything from wasteful earmarks, like those cited in Citizens Against Government Waste’s
(CAGW) annual Pig Book; to duplicative government discretionary programs, including those
cited by the Government Accountability Office in its March 2011 report; to non-entitlement
mandatory spending as cited by CRS. There is certainly no shortage of places to cut federal
spending; CAGW’s 2011 Prime Cuts report has 691 recommendations that would save taxpayers
$391.9 billion in the first year and $1.8 trillion over five years.

CAGW has always been an advocate of making responsible and broad-based spending cuts; no
program or agency should be off the table when it comes to making critical spending reductions
and balancing the nation’s budget, including mandatory expenditures. With a national debt that
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tops $14.4 trillion, Congress and the president should be given the tools to effectively propose
and rescind any and all wasteful, unnecessary and duplicative government spending throughout
the entire federal budget.

According to the Congressional Budget Office, mandatory spending will account for three out of
every five dollars of federal spending by the end of the next decade. While the Reduce
Unnecessary Spending Act would help to address the growth in non-entitlement mandatory
expenditures, the legislation would prohibit making reductions to the nation’s growing
entitlement programs. This limitation is, in part, meant to ensure that S. 102 fully satisfies the
constitutional criteria that were cited as the reasons for striking down the 1996 Line Item Veto
Act. The president may only propose changing spending levels; if he attempts to change the law,
any member of Congress can raise a point of order against the package and, if sustained, the
package will lose its guarantee of a vote in Congress.

CAGW has long recognized that reforming Medicare, Medicaid and Social Security will be a
critical part of gaining control of runaway expenditures, as these entitlements comprise the
majority of mandatory federal spending. Nevertheless, passage of S. 102 would allow Congress
and the president to trim discretionary and non-entitlement mandatory spending, which would be
an important first step toward balancing the budget, reducing the deficit, and putting the country
back on the path toward fiscal sanity.
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