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COSTS AND BURDEN OF CIVIL DISCOVERY

TUESDAY, DECEMBER 13, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 1:39 p.m., in room
2141, Rayburn House Office Building, the Honorable Trent Franks
(Chairman of the Subcommittee) presiding.

Present: Representatives Franks, Chabot, Jordan, Nadler, Con-
yers, Scott, and Quigley.

Staff Present: (Majority) Holt Lackey, Counsel, Sarah Vance,
Clerk; (Minority) Heather Sawyer, Counsel; and Veronica Eligan,
Professional Staff Member.

Mr. FRANKS. Well, thank you all for being here. I thank those in
the audience and the panel members and the Members here. I
want to welcome you to the Constitution Subcommittee hearing on
the “Costs and Burdens of Civil Discovery.”

Without objection, the Chair is authorized to declare recesses of
the Committee at any time.

Since January, this Committee and the House of Representatives
as a whole have worked to identify Federal rules and regulations
that impose undue costs and burdens and destroy American jobs.

Today’s hearing examines whether unclear rules governing dis-
covery in civil litigation are making our civil justice system too ex-
pensive. Rule I of the Federal Rules of Civil Procedure provides
that all of the other rules “should be construed and administered
to secure the just, speedy, and inexpensive determination of every
action and proceeding.” Current discovery rules appear to fall short
of this ideal.

Instead of encouraging quick, fair and affordable fact-finding, the
current system of civil discovery encourages parties to bury each
other in onerous requests for more and more data of dubious evi-
dentiary value. The problem is exacerbated by the explosion of po-
tentially discoverable data in our digital world. The amount of data
generated in the world is increasing geometrically today, doubling
every 2 years. In 2010, the world created the zettabyte, which is
1 billion terabytes of data.

By comparison, it is estimated that if one scanned every book
and magazine in the entire Library of Congress, it would equal
about 136 terabytes of information. This means that in the year
2010 alone, the world produced as much data as could be contained
or would be contained in 7.4 million Libraries of Congress. The cost
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of retaining, collecting, producing and reviewing all of the data that
may be subject to discovery runs from tens of thousands of dollars
in a typical case to many millions of dollars in a larger case.

The costs of civil discovery are increasing because the discovery
rules are too vague. Current law gives parties little guidance as to
what discoverable information truly is, when they are required to
preserve information, and what their discovery obligations are. But
the sanctions for running afoul of a court’s interpretation of the
discovery rules can be onerous, including striking a party’s plead-
ings or adverse jury instructions. These vague standards and harsh
sanctions combine to leave parties with little or no choice but to err
on the side of preserving more documents and data, driving costs
higher still.

This system imposes considerable costs on American businesses,
forcing them to spend money that could be put to more productive
uses. It also makes access to the justice system more expensive for
individuals and businesses alike. Everyone agrees that parties to
civil litigation are entitled to discovery of relevant documents in
the other party’s possession, and that destruction of evidence for
the purpose of preventing its use at trial should be sanctioned.
Even a perfect discovery system would still cost money, but the
current system is inefficient and costs far more money than needed
to do justice.

The high costs of discovery have led to a world in which cases
are often resolved based upon the parties’ ability to impose dis-
covery costs on one another instead of the merits of their respective
cases. The result is that many meritorious cases are not brought
because the cost of litigation exceeds the plaintiff's likely recovery.

Other cases settle based on the cost of litigation rather than the
merits. As one of our distinguished witnesses, Justice Rebecca
Kourlis has written, “The status quo is not good enough. We cre-
ated the current system. We must now create a better one.”

The Civil Rules Advisory Committee of the Judicial Conference
is currently considering proposed rule changes to address many of
these issues, and I salute their efforts and look forward to their
recommendations. Today’s hearing is part of the same effort to cre-
ate a better civil discovery system, and I hope that today’s hearing
helps return the rules of civil procedure to their purpose, “to secure
the just, speedy, and inexpensive determination of every action and
proceeding.”

With that, I thank you all for being here and would like to recog-
nize now the distinguished Mr. Nadler for his opening statement.

Mr. NADLER. Thank you, Mr. Chairman.

Nothing in the title of today’s hearing even remotely acknowl-
edges any upside to civil discovery or recognizes its role in allowing
parties and the courts to uncover the facts so that cases can be re-
solved based on the merits and in a timely and just manner. Dis-
covery allows for early testing of claims, helping to cull those with-
out merit and encouraging prompt resolution where culpability is
revealed, and it minimizes the ability of any party to conceal facts
or otherwise rely on gamesmanship or surprise.

Electronic discovery, while unquestionably posing new challenges
and burdens, has proven particularly valuable in uncovering crit-
ical evidence and improving accountability. For example, in a fraud



3

lawsuit brought against the Swiss bank UBS AG related to sale of
asset-backed securities, the types of securities that led to massive
defaults on debt tied to subprime mortgages and to a worldwide
credit crisis, email exchanges revealed employees referring to the
asset-backed securities that they were selling as “vomit” and
“crap.”

In a Medicaid fraud case brought against a pharmaceutical com-
pany for inflating prices of its drugs, the Attorney General of Mis-
sissippi attributed a $38.2 million verdict to the discovery of emails
from a drug company executive revealing the pricing scheme.

As Attorney General Jim Hood explained, “It took a lot of hours
and expense for the State to uncover these types of smoking gun
documents to make our case. The facts are clear that the company
used voodoo math to defraud the State.”

We should not lose sight of the tremendous benefits of discovery
in our focus on its alleged costs and burdens. And while we un-
doubtedly will hear much today about an urgent need to change
our civil discovery rules to address skyrocketing discovery costs,
that claim is not shared by many of the key experts and stake-
holders in our civil justice system.

In preliminary views provided to the Advisory Committee on
Civil Rules of the Judicial Conference of the United States regard-
ing reform of discovery rules, the Department of Justice has ex-
pressed, “Significant concerns that a rule is being considered with-
out adequate empirical evidence that a rule change is, in fact,
needed.”

The Justice Department is involved in one-third of all Federal
civil cases, either as a plaintiff or a defendant. Its views on this
issue should not be taken lightly, and I ask unanimous consent to
include the DOJ’s September 7 letter to the Federal Judicial Con-
ference in the record of today’s hearing.

Mr. FRANKS. Without objection.

[The information referred to follows:]



11 S, Department of Justice

Civil Division

Assistens Atorsey General Washigion. D.C. 31530
Septerber 7, 2011

The Honorable David G. Campbel]

Chair, Advisory Comenitles on-Civil Rules
United States District Courl;

623 Sandra Day O°Connor

Ustited States Courthouse

401 West Washington Street

Phoenix, Arizona 85003-2146

Dear Judge Camﬁbell:

The Department -of Justice (the Department) respectfully submits its preliminary views regarding the
putential changes to the Federal Rules of Civit Procedurs. The changes under consideration, first raised at
the 2010 Civil Litigation Review Conference (Duke Conference) in May 2010 and subsequently modified
and civenlated by the Discovery Subcommittee (Subcommittee),' prescribe new rules for the preservation
of information and seek to define the sanctions that would result from the faifure to preserve, Three
different versions of a potential “rute” (two versions focusing on amendments to both Rule 26 and Rule
37 and one version focusing solcly on amendments to Rule 37) have been circulated for comment. Each
“version is intended to address a perceived need for clarity and uniformity in preservation obligations,

The Department understands that the Subcommittee is still-at the information gathering stage. The
Department welcomes this opportunity to provide its views to the Subcommitee. The Department is
uniquely situated fo assess how new prescrvation and/or sanctions ules would impact 1 wide range of

litigants, as approximately one-third of all federal civil cases involve the United States as either a plaintiff
or a delendant. '

The Department’s proliminary investigation suggests that a rule may not be'needed, that Aurther analysis
is required before any rale changes should be mnade, and that the pofential changes present substantial
legal, policy, and operationial concerns, particulacly for the federal government. A number of federal
agencies bave significant reservations about the potential rule language circulated and question whether
the proposals alleviale the perceived preservation problems. Accordingly, the Department respecifully

urges fhe Subcommitice not to propose any changes to the Federal Rules of Civil Procedure regarding
preservation or related sanctions at this time,

Lack of Empirical Evidence

- The Department has significant concerns that a rule is being o

onsideréd without adequate empirical
evidence that a rule change is, in fact, needed.

¥ See Memorandun to Participants in September 9, 201 | Mini-Conference on Preservation and Sanctions,
Honorable David Camphell and Professor Richard Marcus, Jume 2%, 2011,
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The 2011 Federal Judicial Center (FIC) report raises questions about whelher a rule is needed to address
perceived preservation issues in civil discovery. In particular, the data suggests that sanctions are soughi
by pasties and imposed by the court in only a small percentage of cases. Furthermors, the majority of the
cases in which the courts imposed sanctions did net involve pre-itigation preservation conduct, The FIC
analysis (based on data from 19 districts and the 131,992 cases filed in 2007 and 2008 in those districts)
shaws that requests for spolistion sanctions were retatively. rare (in just 0.15% of cases in the study
districts), and sanctions were granted even more rarely (in only 18% of the 0.15% cases)’ When the
court granted sanctions, only 25% of those sanctions cases iivolved pre-litigation preservation conduet.’
Thus, sanctions were imposed based on pre-litigation preservation conduct in only 0.00675% (25% of
18% of 0.15%) of thie cases studied.

Further, a 2009 FIC survey reported that of the approximately 256,000 civil cases filed cach year in
federal courts, approximately 90,000 of those cases involved requests for electronically  storesd
information (EST cases). In examining how frequently sanctions were imposed, one study Found that
sanetions were awarded in 46 out of the 90,000 ES! cases” Another recent nationwide review showed
that by mid-year 2011, sanctions were sought in 68 instances and avarded in 38 casos.® n light of these
findings, the Department believes that several questions remain unanswered, including;

s What is the problem that a new potential rule would seck to solve?

o Is the problem an increase in preservation issues in litigation?

o s fle problem an inconsistency in the standards for spoliation sanctions across different
Jjurisdictions?

o s the prablem the cost of preservation? And if so, does sufficient evidence support that
preservation costs are due to litigation retention obligations rather than other retention
requirements arising under statule or regulation, or ingdequate data management and
record-keeping?

¢ Has the Rukes Committee examined whether litigants are efféctively using the existing rutes and
litigation toals?” : ’

*  Should the case law and technology be left to continue to develop and mature befbre a new rule is
praposed?

«  What, if anything, has changed since 2006 when the Rules Committee confronted a similar issue
and decided not to develop a specific preservation rule?

* See Moticn for Sanctions Based Upen Spolfatiun of Evidence in Civil Cases, Reporl to the Judiciu! Conference
_Advisory Committee on Civil Rules; Emery G. Lee 11, 2011

* See Spoliation Motions, Fresentation to the Civil Rules Commitiee by Fedural Judictal Center Research Division,
Emery G. Lee HL, November 2019,

* Emery G. Lee T8 & Thomas E. Willging, Ved. Judivial Ctr.. Narional, Case-Based Civil Rides Survey (2009),
available ar hip:/www.{jo.gov/public/pdfnsfilopkup/dissurv | pd S file/dissurv] pdf.

“ Dan H. Willoughby, Jr., Rose Hunter Jones & Gregory R. Antine, Sanctivns Jar E-Discovery Fiolations: By the
Numbers, 60 DUKE L.J. 789 (2010).

* Gibsen Dunn, 2011 Mid-Year E-discovery Updare (July 22, 201 1), ’

¥ While 82% of respondents in a recent ABA survey stated that discovery is too expensive, “61% of respondenis
believe that counsel do not typically request limitations on discovery under available miechanisms.” Further, “while
the cost of discovery was identified as a problem, amending the Rules was not amang the possible solutions in
which the ABA survey found general agreement. Milberg and Hausfeld, £-Discovery Today: The Fawdi Lies Not Tn
Char Rules, 4 Frp, CT8. L. REV. 2, 15-16 (2011} (citing ABA Section of Litigation, Member Survey on Civil
Practive: Full Report (American Bar Ass’'n. 2009), hip:# w.abanet.orgflitigation/survey/docs/eport-aba-
report.pdf).
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General Concerns About a Rule Impgsing Preservation Obligations

The Department has a number of cancerns abuu( the prospect of enacting any broadly applicabile rule that
defines preservation obligations and/or related sanctions. Some of these concerns are applicable to aff
litigants, and others are unique to the federal government. First and foremost, the Department believes
that further analysis of thic Rules Enabling Acl is warranted. Second, questions about the practical effect
of a preservation and/or related sanctions rule should be more fully explored. Third, some examination of
how the proposed rule would interact with existing statutory and regululory requiremonts governing
preservation obligations of the United States should be addressed. Finally, the unintended consequences.a
rule may have on civil investigations must be considered. Edch of these issues, while reflecting just =«
subset of the Department’s overall concerns, is described further helow,

1. Rufes Enabling Aet Issues

The Department agrees with the observations of the Advisory Coiimittee and others that the rule
proposals may exceed the constraints of the Rules Enabling Act, 28 US.C. § 2072, Recause at Jeast some
af the poteatial rules changes could b undersinod to regulate conduet significantly removed fro
litigation (incluiting conduct related o documents thar may never become the subject of fitigation, the
Deparumeni believes there is some risk that a court might-conclude that they are not “rules of practice or
procedure™ or that they “abridze, enlarge or modify™ substaniive righis, See 28 U.5.C. § 2072(a) & {v).
The Department encourages tlie Subcommittee and the Rules Commitee to take up this analysis early in
any ries cvaluation process;

2. Pragtical Questions Regarding How o New Rufe Would be Applied

The Department believes that additional focus and consideration should be given to the practicat
application of a new rule addressing preservation and/or related sanctions. The following guestions
reflect the potential implications of a rutes change:

¢ Will a new rule supplant or supplement preservation and document retention requirements
and practices governed by statute, case law, or party agreement? If noi, how would
uniformity be achieved?

°  Will a new rule prevent a court from continuing to utilize its inherent authority to sauction a
party for preservation errors?

* Has the Rules Committec determined whether statnies and regulations would need to be
amended to accommodate a new preservation andfor sanction rule that affects document
retertion? ' :

»  How will a preservation and/or sanction rule reconcile with substantive tort faw?®

*  Will any proposed rule be drafied to accomnrodate future technological changes? *

* Has a study been conducted {or is one contemplated to be mandated or funded by Congress),
{o provide the Rules Commiitee with sufficient information about the costs to the federal
government and taxpayers associated with a rules change?

* Has the Committee considered whether Congress should appropriate funds 1o federal
agencics 1o respond to & rufes change?

¥ Many states have weated spoliation as a sepirate cause of action under state Lort taw, entithing the aggrieved party
to compensalory démages, Some staics have recognized causes of action for intentional spoliation of evidence;
others fave recognized causes of action for negligent spoliatian of evidence,

" Far example, the use of terns such as “ephemeral data” and “physically damaged media™ in the poteniial mfes is
imprecise and subject to evolving technalogical debate.
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These are just a few of the unanswered questions that the Department believes must be answered before
the Subcommitiee proceeds.

3. Interaction with Regularory and Statutory Rules Governing Document Preservation

A rule imposing automatic, pre-litigation trfggers before litigation is reasonably anticipated may be
inconsistent witli the Foderal Records Aet,'” agency Touly regulations," and established plocedums for
numerous other administrative preceedings. Federal records are already being preserved pursuant Lo
existing statutes. There are also established stalutory and regulatory claims processes thal have been
tegistatively approved for inquiries or disputes to be resolved withoul judicial mvof\ ement. A new rule
may conflict with these policy decisions made by Congress.

4. Unintended Consequences on Civil Investigations

A preservation rule that would impose a standard trigger for preservation in civil investipations may have
unintended consequences,  Such a rule could create new and substantial burdens on the Ffederal
government, as well as canfuse others about existing preservation obligations under regulation or statute.

Ie is neither legally required under the current case lasv, nor operationally feasible during this period of
economic austerity, tor the federal government te institute new preservation duties upon the mere opening
of a civil investigation. As aw Initial malter, litigation is not always anticipated al the opening of an
investigation. If a rule were to impose preservation duties at the opening of a civil investigation, the cost
incurred by the federal govermment, particularly when litigation is not reasoniably foreseesble, would
likely be prohibitive and beyond existing budget capabilities. Funds needed for civil investigations to
protect the American public and enforce the laws of the United States may well be diverted for
URNECESSALY prescrvation,

Cud toim cases are an illustralive example, From 1987 to mid-2010, approximately 7,200 qui tam cascs
were filed pursuant 1o 31 U.S. C. § 3729 ef seq., alleging fraud against government agencies.'? These are
matiers filed by private litigants, known as relators, on behalf of the United States. After investigation,
the government may infervene and litigate the case ar decline fo do so and allow the relator to litigate,
Since 1986, the United States has intervened in approximately twenty-two percent (22%) of the cases that
were filed, governmeni-wide.”" In those cases where the federal government -declined intervention, the
relaters hequem]y did not preceed to litigation, choosing to dismiss cases voluntarily or settle before
litigation occwrred. In short, the initial fiting of a qui /am comiplaint by a relator does not necessari by
result in litigation against the named defendants. In fact, a small percentage of the filed qui fam cases
result in actual {itigation.

Apart from resufting in additional burden, a preservation rule that applies to civil investigations may also
confuse other partics as they atternpt to adhere to existing retention obligations during govermnient
mvestigations, For example, 18 U.S.C. § 1519 addresses the destruction, alteration, or falsification of

" See, ¢.g, 44 US.C. $8.2101 er seq., 2501 et seq., 2701 ef seq., 2901 ef seq., and 3101 of seq.

" "The “head of an Executive depariment or mnlnary departicent may prescribe regulations for the government of his
department, the-conduct of s employees, the distribution and perforinance of its business, and the custedy, use, and
preseuvation of ils records, papers, and property.™ 5 U.8.C. § 301.

' See hup7iwww justice gov/civilfdocs_forms/C-FRALUDS FCA_Statisties.pdf. ’

¥ In many of the Intervened cascs, intervention was contemporaneous with dismissal of the gui tam action in order
1o corplete scttlement with the defendsnt and fitization did nof commenge.
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records in federal investigations and bankrupicy." 1t is not immediately clear how parties would navigate
a new preservation rule and this statute. Moreover, entities and individuals under investigation may
reasonably anticipate litigation at 4 point eartier than a preservation rule may contemplate, or they iy be
obligated to preserve documents at an carlier time as a result of the receipt of a subpoena or civil
mvestigative demand,

Concerns Regarding the Potential Preservation Rule Language

The Departmesit has concerns regarding the specific langnage currently being cansidered and would
request more evaluation before the Subcommitiee proceeds i making any rule amendment
recommendations. In particular, several of the enumerated triggers would create new and unworkable
burdens on the federal government, and the sanetions tanguage under consideration would not result in
the cansistency or predictability sought, ;

1. Trigwer Disues

There are several, specific (riggers in the potential rule language that cause the Department great concer.
Anagency woutld expend unnecessary resources, for cxample. if it ware required to preserve information
as to every “claim,” regardless of ifs merit or credibility. Potential Rules 26.1(b)(1) and (b3(2) include
triggers when there is a “document asserting o ¢laim” and when thert is “receipt of a netice of claim or
other communication — whether formal or informal — indicating an intention 1o assert a claim.”
Communications are often sent to agencies that do not represent & reasonable threat of potential litigation.
The mere receipt of a communication, without a requirement that it relay a reasonable or credible threat of
litigation, coutd potentiafly drain resources and distiact the government from ifs core missions.

Potential Rule 26.1(b)(4) would also add a new trigger and possibly chill the necessary use and retention
of experts and attorneys. Experts and altorneys are often employed o analyze issues, aud to develop or
determine remedies outside the realm of litigation, regardless of whether or not litigation is reasonahty
anticipated, Potential Rule 26.1(b)6) would add a new trigger of “knowledge of an event that calls for
preservation under a person’s own retention program.  This trigger. may cause the narrowing or
elimination of retention programs.

Similarly, the Department is concerned about the “discussion of possible compromise of a claim™ as a
triggering event. In order to further sellement negotistions, these discussions should not trigger an
obligation to preserve. In many situations, the United States is required to pursue setilement or altermative
dispute resolution prior to bringing a suit, so as 1o lessen the burden and cost of litigation for all parties.
A preservation rule inchading this pre-litigation trigger could undermine these valuable policy decisions.

In regard tu sanctions, the prospsct of sanctions — btk against 4 party and its lawyer — may encuurage
meritiess claims and lead to wasteful ancillary litigation, As discussed carlier, sanctions are not
frequently sought by liigants or awarded by the courts. A new rule may increase the frequeney of

" See 18 USC § 1519 (“Whoever knowingly alters, destroys, muzilates, conceals, covers up, falsifies, or makes a
false entry in any record, document, or tangibde object with the iment o impede, obstruet, or influence (ke
investigation or proper administration of any matter Wwithin the jurisdiction of amy department or agency of the
United States or any case filed under title 11, or in relation to or contemplation of any such matter or case, shall be
{ined under this title, imprisoned not more thap 20 years, or both.”)
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sanctions motions as litigants consider new tacties available that may or may not advance the merits of a
case.

Under potential Rule 37(2)(2), the requirement for “irreparable™ or “substantial” prejudice may set too
high of a burden of proof. It may be very ditficult to show how information that is no longer available
would have affected a case, With respeet to potential Rule 37(2)(3)(D), the United States may often be
presunted to have great resources in matters of litigation — even though this may nat always be the case.
The Department believes that proportionality and costs should be a consideration when determining
sanctions. [t is critical, however, that the actual resources of an agency that are designated for litigation
be considered separats and apart from other governmental resonrces to avoid the misperception that an
agency has al federal resources at its digposal.

Further, the rules currently allow parties and the court wide latitude for addressing whether and when
sanctions are appropriate on a case-by-case basis. The Department is not aware of a greater need to
codify or standardize sanctions rules for preservation conduct as oppused 1o sanctions, for example, Tor
improper deposition conduct.

Finally, the Departiment questions whether a rule addressing only sanctions will achieve the goal of
uniformity in the way sanctions are imposed. Even with a new sanctions rule, courts would likely
maintain their inherent authority to sanction a party for preservafion conduct, ' thus continving the
development of case law involving spoliation sanctions — potentially with inconsistent results. Further, it )
is unclear how a new sanctions rule would interact with preservation and document retention
requirements gaverned by statute, current case law, or party agreement. If a new rule merely supplements
existing law, the conflicts between those sources of law may lead to additional, costly ancillary litigation.

Given these uncertainties, a' new sanctions rule may actually create more confusion and unpredictability
for litigants.

Conclusion

In conclusion, the Department’s preliminary view is that a Federal Civil Rule of Procedure addressing
preservation of information and refated sanctions may not be needed, that further analysis is required
before any rule changes are suggested, and that the supgestions currently under consideration present
substantiat legal, policy, and opsrational concerns, particularly for the federal government. The
Department, thevelore, respectfully requests that the Subcommittee miake na rule change recommendation
to the Rules Committee at this time.

The Department looks forward ta continuing to assist the Subcommittee and Rules Committee in
conducting this impertant legal and factual analysis.

Respectfully submitted,

To.ny West
Assistant Attormey General

¥ See Chambers v. Naseo, Inc., 501 U.S. 32, 40-50 & .14 (1991) (discussing the inhereot authority of faderal court
to sanction a litigant for bad-faith conduct and explaining that “the inherent power of a court can be invaked even if
procedural mles exist which sanction the same conduct.™).

348
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Mr. NADLER. Thank you.

The Committee on Rules of Practice and Procedure of the Judi-
cial Conference also sent a letter to the Subcommittee for this
hearing. And I ask that a copy of that letter be included in the
record as well.

Mr. FRANKS. Without objection.

[The information referred to follows:]
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDIGIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

MARK R. KRAVITZ CHAIRS OF ADVISORY COMMITTEES
CHAIR
JEFFREY §. SUTTON
PETER G. McCABDE APPELLATE RULES
SECRETARY

EUGEME R. WEDOFF
GANKRUPTCY RULES

DAVID G. CAMPBELL
CiVil. RULES

REENA RAGGI
CRIMINAL RULES

SIDMEY A, FITZWATER
EVIDENCE RULES

December §, 2011

Henorable Jerrold Nadler

Ranking Member

Subcommittee on the Constitution
Committee on the Judiciary

United States House of Representatives
Washington, DC 20515

Dear Representative Nadler:

We understand that thé Siibcommittee on the Constitution is holding a hicaring on
Decemiber 13 to address “The Costs and Rurdens of Civil Discovery.” O behalf of the Judicial
Conference’s Comumittee on Rules of Practice and Procedure (the “Standing Rules Committee™)
and the Advisory Committee on Civil Rules {the “Advisery Committee™), we write to provide
you an update on the Advisory Committee’s work on reducing the costs, burdens, and delays of
discovery in civil cases and request that it be made part of the record of your hearing. The Rules
Commitiees understand that discovery is an important issue to all litigants, whether plaintiffs or
defendants, and are closely sxamining ways to improve the current system. Thus, we understand
the impetus for this hearing and look forward to learning additional facts it may develop on this
important subject.

As the discussion below demonstrates, the Rules Enabling Act process for examining and
addressing these concerns is already well underway. The Advisory Committee is taking aclose
took at discovery and other aspects of civil litigation to explore ways to reduce costs, burdens,
and delays. We urge you to allow the Rules Conumittees to continue their consideration of these
issues through the thorough, deliberate, and time-tested procedure Congress created in the Rules
Enabling Act.
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The Advisory Committee is engaged in an extensive study of the difficulties facing
litigants, courts, and third parties in dealing with issues related to preserving documents and
information for litigation and the related issue of the sanctions imposed when preservation
cbligations are not met. T May 2010, the Comunittee hosted a conference on civil Ftigation at
Duke University (the *2010 Conference”) to examine ways to address costs and delays in the
federal civil justice system. The Conference gathered over 200 judges, lawyers, in-house
counsel, state judges, and nonprofit organizations to consider the state of the civil justics system.
The Conference had rumerous panels devoted to particular topics. The panelists, as well as
many other organizations, submitted empirical data and papers on a variety of topics relating to
the civil justice system.! A significant amount of the work of the 2010 Conference was devoted
to electronic discovery. The Conference resulied in a sirong recommendation that the Advisory
Commiitee consider ways to provide more clarity and guidance on presetvation shligations and
spoliation sanctions through changes to the Federal Rules of Civil Procedure. As aresult, the
Committee and its Discovery Subcormmiitee have been closely examining potential rule
amendments. The Discovery Subcommitiee began work on preservation immediately after the
2010 Conference and has met repeatedly over the past vear and 2 half to focus its work on this
issue.

The Subcommittee commissioned research into how federal courts throughout the
country are addressing triggers for the preservation of electrenic information, the scope of the
praservation obligation, and sanctions for the failure to preserve such information.” The
Subeommitiee asked the Federal Judicial Center (“FIC”) to conduct empirical reseacch on
motions for federal court sanctions hased on allegations of spoliation of evidence.® The
Subcommittee also commissioned research on statutes, regulations, and rules requiring
preservation at the national, state, and local level, fo assist in its examination of how other
preservation obligations might interact with obligations irposed by courts and potential rule
amendments.’

'The empirical data and papers submitted for the 2010 Conference are available at
hitp://www.uscourts.gov/RulesAndPolicies/FederalRuiemaking/Overview/Duke W ebsiteMsg.aspx.

*The research is snmmarized in a long memorandum available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Case_Law_on_Potential_Preservation
2011-11.pdf.

*The results of the FIC study are available at http:/fwww.uacourts,gov/uscourts/RulesAnd
Policies/rules/DallasMiniConf_ Empirical_Data/Federai%20Judicial%20Center.pdf.

d in 2 memorandum svailable at
Laws%20Imposing?20Preservation%20

“The results of the research are summiaris
hitp://www.ascourts govinscouris/RulesAndPelicies/rules
Obligations.pdf,
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I September of this year, the Subcommitiee hosted a one-day conference in Dallas,
Texas, to further examine possible rulemaking responses to preservation and spoliation sanction
issnes. The Subcommiitee invited about 25 participants, including in-house counsel, plaintiff
and defense lawyers, academics, judges, and technology experts, to provide their views on these
issues. The Subcommittee circulated ideas for possible rule amendments in advance of the
conference to focus the conversation on possible solutions 1o cuirent preservation burdens. The
Subcommittee received very valuable input at the Dallas conference. The Subcommittee also
received, and continues to receive, written cornmentary and proposals from participants and other
organizations interested in these issues.”

At the Advisory Committee’s recont meeting on November 7 and 8, 2011, the
Subcommittee solicited the views of the full Committes on whether and how to praceed with
rulemaking offorts to address preservation issues. The agenda materials included a 31-page
report from the Subcommittee, charls summarizing case law from around the country on relevant
issues, minutes of the Dallas conference and discussions of the Subcommitiee, and 13
submissions from corporations and organizations on the issues being addressed by the
Subcoramittee.” A large number of observers, including some congressional staff, attended the
Committee mecting, The digcussion was robust. The Subcommittes will continue to consider
bhoth providing detailed guidance on preservation obligations and providing more clarity on
sanctions, as woll as other rulemaking possibilities for addressing preservation concerns. The
Subconmnittee plans to present a recommendation on how to proceed at the next Advisory
Cormittee meeting, scheduled for March 22 and 23, 2012,

Committee Work on Litigation Costs

Ancther subcommittee forrned after the 2010 Duke Conference (the “2019 Conference
Subcommittee”) is addressing other proposals for reducing costs in civil litigation, This
Subcommittee is considering possible rulemaking approaches, as well as other means for
addressing costs and efficiency concerns, such as judicial education, lawyer education, ravisicns
to the Benchbook for IS, District Court Judges, and guides 1o “best practices.” The FJC has
already undertaken several projects to emphasize the advantages of active case management in
reducing litigation time and expense.

SAll of the written materials that were prepared by the Subcommittce and considered at the
September conferance, as well as submissions received by the Advisory Comunitiee, are posted on the
federal rulemaking website at http:/Awvrw uscourts.gov/RulesAndPolicies/FederalRulemaking/Overview/
DaltasMiniConfSepi201 Laspx.

“The full agenda materials are available at http://www.uscourts. gov/uscourts/RulesAnd
Policies/rules/Agenda%20Books/Civil/CV2011-11 pdf. The materials considered by the Committes in
connection with its discussion of preservation issues can be found at pages 53--469 of the pdf file.
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Empirical work also continues to be done to build on the work undertaken for the 2010
Conference. The FJC has concluded the first phase of work on the impact of Bell Atlantic Corp.
v. Twombly, 556 U.S, 544 (2007), and Asherofi v. Ighai, 556 U.S. 662 (2009), on federal
pleading practice,” and is continuing work on 2 second phase of that project.® The FIC is also
examining the frequency and timing of initial case-management orders.” Another project on
discovery conferences conducted under Civil Rule 26(f) is expected to begin early next year.
Other organizations are also condusting empirical research on the costs of discovery, and the
Subcommitiee will be considering the results of their work.

The 2010 Conference Subcommitiee, together with the FJTC, is also gathering information
on pilot projects being conducted in federal courts around the courtry. These include a pilot
project in the Southern District of New York on managing complex cases mote efficiently, a
project in the Seventh Circuit on reducing the complexity of electronic discovery, and an
expedited trial program adopted in the Northern District of Califomia.

The 2010 Conference Subcommitiee has worked with a group of plaintiffs” and defense
lawyers to develop a set of standard discovery requests that should significantly streamline the
discovery process in employment cases. Such cases are a significant part of federal district court
dockets.” The protocols were presented at the Advisory Comimittee’s meeting and will be
offered as a model for adoption by individual judges around the country. Experience in those
courts may encourage more general adoption and may inspire other groups to develop similar
discovery protocols to simplify and reduce the cost of discovery in federal civil litigation.

The 2010 Conference Subcommities is examining the possibility of several rulemizking
responses {o concerns about costs and delays in civil litigation. Many proposals are curently
being considered, including reducing the amount of time before a scheduling order is entered;
emphasizing cooperation among the parties in the rules; giving even greater emphasis to
proportionality limits on discovery; implementing methods to avoid evasion in responding to
discovery; setting presumptive limits on certain types of discovery; and impiementing &
pre-motion conference with the court before discovery motions are filed. The Subcommiitee has

"The FIC’s first report on motions to dismiss after Jgbal is available at htipr/www fje.gov/
public/pdf.nsf/iookup/motionigbal.pdf/Sfile/motionighal pdf.

The FIC™s report with an update on its study of motions to dismiss after Ighal is available at
hetp:/fwww. o gov/public/pdf nst/lookup/motionigbal?. pdf/$file/motionigbalZ pdf.

*The FIC's report on the timing of scheduling orders and discovery cut-off dates is available at
titp:/Fwrwrw. fie.gov/public/pdf nstflcokup/lestiming. pd /3 file/leetiming pdf.

e SEAN FARHANG, THE LITIGATION STATE 3 (2010) {“Next to petitions by prisonees t be set
free, job discrimination lawsuits are the single largest category of litigation in federal courts.”).
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asked the Advisory Committee’s reporters to draft rule language so the Subcommittee can
consider concrete approaches. The Subcommittee continues to actively solicit suggestions for
other innovative ways to make pretrial litigation more efficient and effective,

The Advisory Commitiee discussed these efforts at its recent meeting.!!

The Advisory Committee is examining the issue of cost reduction in civil litigation in
great detail. Any rulemaking proposals will go through the full Rules Enabling Act process,
including publication for public comment and review by the Standing Rules Committee, the
Judicial Conference, the Supreme Court, and Congress. This multi-layered process ensures the
thorough evaluation of proposals to address problems in litigation, while reducing the possibility
of unintended conzequences.

We appreciate your congideration of the Rules Committees’ current work in this area.
We will continue to pursue the goal, as stated in Rule 1 of the Federal Rules of Civil Procedure,
of securing the just, speedy, and inexpensive determination of every action in federal court. If
you or vour staff have any questions, please contact Jonathan Rose, Rules Committee Officer,
Administrative Office of the United States Courts, at 202-502-1820

Sincerely,

WWU( ‘y-:\/zﬁ( bbbbb B l awisl b o A

Mark R. Kravitz David G. Campbell

United States District Judge United States District Judge
District of Connecticut District of Arizona

Chair, Committec on Rules Chair, Advisory Committee
of Practice and Procedure ou Civil Rules

Identical letter seut to: Honorable Tretit Franks

"'The pottion of the November 2011 Committee agenda materials that relate to the 2010
Conference Subcommitise’s work can be found at page 567-622 of the materials located at
http:/fwww.uscourts. gov/uscourts/RulesAndPolicies/rules/Agenda%20Books/Civil/CV2011-1 Lpdf. An
addendum to the materials is available at http://www.nscourts.gov/uscourts/RulesAndPolicies/rules/
Agenda%20Books/CiviliTab%20VI%20Appendix%20F %20SDNY % 20P Hlot%%20Project¥20for %20
Complex%20Litigation. pdf.

Mr. NADLER. Thank you. The Judicial Conference is the body
that Congress has charged with responsibility for making rules
governing “practice, procedure and evidence” in the Federal courts
and, as explained in its letter to the Subcommittee, the “process for
examining and addressing concerns [regarding the costs, burdens,
and delays of discovery in civil cases] is already well underway.”

The Judicial Conference Advisory Committees have conducted
empirical research, reviewed existing statutes, regulations, and
rules to assess how potential changes would interact with existing
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obligations, and have sought input from hundreds of judges and
lawyers.

In light of the considerable work that has and will continue to
be done, the Judicial Conference’s rules advisory committee, “Urges
us to allow the Rules Committee to continue their consideration of
these issues through the thorough, deliberate, and time-tested pro-
cedure Congress created in the Rules Enabling Act.”

Through this same process, we recently amended the civil dis-
covery rules to address concerns about the increased costs and bur-
dens of electronic discovery. Those amendments were made in
2006, a mere 5 years ago, and they emphasize greater coordination
and cooperation among lawyers and parties to lawsuit driven by in-
creased court oversight and management.

Through these amendments, litigants can take advantage of the
fact that existing rules require consideration of whether the costs
of discovery outweighs potential benefits.

Indeed, existing Federal Rules of Civil Procedure, 26(b)(2)(C)
tells courts that they must limit discovery if, among other things,
“the burden or expense of the proposed discovery outweighs its
likely benefit, considering the needs of the case, the amount of con-
troversy, the partyies’ resources, the importance of issues at stake
in the action, and the importance of the discovery resolving the
issues.”

Existing rules already require proportionality, and early and con-
sistent efforts by parties and the courts to manage discovery. Be-
fore anyone rushes to amend the rules, we should first make sure
there is a clear need to do so.

I urge similar skepticism and exploration with regard to the
claimed need to amend the rules to standardize preservation obli-
gations or to revise discovery sanctions. The Justice Department is
cautioning that language addressing these particular issues might,
“Create new unworkable burdens on the Federal Government, and
would not result in the consistency or predictability sought.”

While the need for revision of the rule seems far from clear, the
potential for significant and unlikely—I'm sorry—the potential for
significant and likely unintended consequences, at perhaps a much
greater cost, from making amendments is not.

Given that, I am particularly interested in learning from our wit-
nesses today how the committees of the Judicial Conference who
are studying these issues have responded to their concerns and any
recommendations that they have made to that body.

With that, I yield back the balance of my time.

Mr. FraNKS. I thank the gentleman. I yield now to the distin-
guished Ranking Member of the full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you very much, Mr. Chairman.

We're here today to consider what could be a very important
issue that concerns the Judicial Conference, the Federal Judicial
Conference and the first question that has to arise is, they have
been working on this for a considerable period of time, and on be-
half of all those that are wondering why are they not scheduled as
witnesses at this hearing on a subject matter that they have been
working on longer than the Committee has, and so I would yield
to our distinguished Chairman if he cares to respond to that part
of my opening statement.
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Mr. FrRaNKS. Mr. Conyers, we conferred with those—did you ask
me to respond to your question, sir?

Mr. CONYERS. Yes.

Mr. FRANKS. Okay, I am sorry. I didn’t want to—we did confer
with some of those judges that they felt that a letter would be more
appropriate since they were Article III judges, it wouldn’t be appro-
priate for them to come to the Committee, just to clarify.

Mr. CoNYERS. Well, then apparently their letter may not have
been as persuasive upon you as they would have hoped that it
would, because you determined to continue the hearings anyway.

Now, let’s be clear about this, we’re talking about the largest
kinds of cases, civil cases, that we can have. These are the very
large corporation cases, and I should report to you that the Federal
Judicial Conference pointed out that less than one-tenth of 1 per-
cent of the total number of cases would fit the requirements of
what it is we’re discussing here today. And, even so, that only a
fraction of those one-tenth of 1 percent of the cases have the courts
granted sanctions.

And so what we'’re talking about is a small handful of cases, and
this suggests that this may have—this whole hearing may be based
on some corporation insisting that they be heard about this matter,
and it would seem to me, gathering this much evidence, is an indi-
cation of creating jobs, not costing jobs. And so it’s, to me, a very
interesting look inside the court procedures.

I think we have to remember that the Judicial Conference has
been conducting themselves appropriately over the years, as far as
I am concerned. Their recommendations, if any, could have come
out from the Civil Rules Committee in—next spring. The Standing
Committee of the Judicial Conference could have approval by the
summer of next year. It would go to the full Judicial Conference
in the fall, September of next year, then to the Supreme Court the
end of the year. And then it would then go to the Congress in the
summer of June, 2013, and we in the Congress—I am trusting that
all of the Members, including myself, will be back in June of
2013—in which time we would have 6 months to approve or dis-
approve the recommendations of the conference committee.

Now, I want to ask the witnesses, the distinguished witnesses
that will appear before us, and the Members of the Subcommittee,
what’s wrong with this timeline and why are we complaining about
this when it is not a confidential or secret matter, and we could get
this with another letter.

So I approach this hearing with the kind of skepticism that has
been voiced in my opening statement, and I thank the Chairman.

Mr. FRANKS. And I thank the gentleman for his opening state-
ment.

And now, without objection, other Members’ opening statements
will be made part of the record and I would invite the witnesses
to come forward and be seated at the table. I want to welcome all
of you again here this afternoon.

Our first witness is Rebecca Love Kourlis. She is a former justice
of the Colorado Supreme Court. She is now the Executive Director
of the Institute for the Advancement of the American Legal System
at the University of Denver. One of the areas in which the Insti-
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tute works is its rule 1 initiative, which seeks to make the civil jus-
tice system more accessible, efficient and accountable.

Our second witness, Professor William Hubbard, is an Assistant
Professor of Law at The University of Chicago Law School. Pro-
fessor Hubbard holds both a J.D. and a Ph.D. in economics from
The University of Chicago. Professor Hubbard’s current research
primarily involves economic analysis of litigation, courts and civil
procedure, including conducting empirical research on the costs of
electronic discovery.

Our third witness, William Butterfield, is a partner and the chair
of the financial services practice group at Hausfield, LLP, in Wash-
ington, D.C. Mr. Butterfield is on the steering committee of The
Sedona Conference Working Group on Electronic Document Reten-
tion and Production, nice short name, Mr. Butterfield. Mr.
Butterfield is also an adjunct professor at American University
where he teaches a course in electronic discovery. He is on the fac-
ulty of Georgetown University Law Center’s Advanced E-Discovery
Institute.

And our fourth and final witness, Thomas Hill, is the Associate
General Counsel For Environmental Litigation and Legal Policy at
General Electric Company. Over his 20-year career at GE, Mr. Hill
has managed some of the company’s most complex litigation and
gained first-hand experience of the costs and burdens of civil dis-
covery. Prior to joining GE, Mr. Hill practiced law in Michigan.

And welcome again to all of you. Each of the witnesses’ written
statements will be entered into the record in its entirety. I would
ask that each witness summarize his or her testimony in 5 minutes
or less. And to help you stay within that timeframe, there is timing
light on your table. When the light switches from green to yellow,
you will have 1 minute to conclude your testimony. When the light
turns red, it signals that the witness’ 5 minutes have expired.

So before I recognize the witnesses, it is the tradition of this Sub-
committee that they be sworn, so if you would please stand.

[Witnesses sworn.]

Mr. FRANKS. Thank you. Please be seated. I would now recognize
our first witness, Justice Rebecca Kourlis, for 5 minutes.

TESTIMONY OF REBECCA LOVE KOURLIS, EXECUTIVE DIREC-
TOR, INSTITUTE FOR THE ADVANCEMENT OF THE AMER-
ICAN LEGAL SYSTEM, UNIVERSITY OF DENVER

Ms. Kourvris. Mr. Chairman.

Mr. FRANKS. Pull that microphone to you, Ms. Kourlis, just a lit-
tle closer and then push the button.

Ms. KourLis. Down?

Mr. FRANKS. Yes.

Ms. Kouruis. There we go, thank you very much.

Thank you for the opportunity to be here and for your interest
in this subject.

As a trial court judge in Colorado, and a member of the Colorado
Supreme Court, and now as the executive director of IAALS at the
University of Denver, I have become increasingly concerned about
the functioning of the civil justice system.

Over the three decades of my involvement on every side of the
bench, it has become more and more expensive and, accordingly, in-
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accessible and mistrusted. As you have heard, one of the areas of
focus for TAALS is, indeed, the civil justice process. We have done
surveys, conducted legal research and docket studies. We have con-
vened groups of stakeholders, including the American College of
Trial Lawyers’ Task Force, which consists of plaintiff and defense
attorneys, and we have promulgated recommendations for change.

The bottom line in what we have learned is reflected in the title
of this hearing. The civil justice system in the United States is too
expensive and too complex. A lawsuit takes too long and costs too
much, and this is not just about big cases. Recent studies show
that attorneys will not even take a case unless there is at least
$100,000 at issue and lawsuits do, indeed, frequently settle for rea-
sons related to the costs of litigation, not the merits of the lawsuit.

As you will hear in more detail from other witnesses, the advent
of the electronic age has, indeed, added a whole new layer of com-

lexity and corporate counsel will say that if a case involves $2 to
53 million in legal fees, electronic discovery can easily add another
2 to 3 million.

Civil jury trials have all but vanished, and that’s a very bad
thing. The involvement of citizens in the court system, both infuses
common sense and provides another check and balance. The culprit
seems to be, to some significant extent, the way in which the pre-
trial process unfolds.

All of us here at this table and most of the bench and bar across
the country, share a commitment to the preservation and realign-
ment of the system. I would venture to say all of us would say that
the goal of the pretrial process is to protect the search for the
truth, but in a way that keeps the doors of the courthouse and the
jury box open, a way that maintains certainty, efficiency and fair-
ness, and these are not inconsistent goals.

The solutions to these problems that are being addressed across
the country and that you will hear addressed here today generally
fall into three categories, rules changes, more effective judicial case
management and cooperation among attorneys during the dis-
covery phase of the trial. JAALS supports all three, the need for
early judicial intervention, attentive and astute case management
by judges, the need for cooperation and professionalism among
counsel.

However, it is JAALS’ view that real change will only be institu-
tionalized if it is accompanied by rules changes. Otherwise, it runs
the risk of being episodic courtroom by courtroom or case by case.

The Standing Committee and the Civil Rules Advisory Com-
mittee are struggling with these issues. The mandate of the judicial
conference and the court is, indeed, to assure that the system is
truly just, speedy and inexpensive. This is a problem that is bigger
than a preservation rule.

Some of the steps that the Judicial Conference will need to take
to meet the goal of a just, speedy and inexpensive system will re-
quire courage and leadership. All of us defer to the Judicial Con-
ference in that role, but all of us have a stake in the outcome far
beyond the application of civil cases filed in Federal courts. It is not
an overstatement to say that the public trust and confidence in the
system is at stake.
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Our system must work for plaintiffs and defendants alike, it
must be accessible and efficient. Our social contract depends upon
it.

Thank you.

Mr. FRANKS. Thank you, Justice Kourlis.

[The prepared statement of Ms. Kourlis follows:]
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DISCOVERY: The Scope of the Problem, and Role of Rules

Overview

Chairman Franks and Ranking Member Nadler. My name is Rebecca Love Kourlis. I am a former
Colorado Supreme Court justice and trial judge, and currently the Executive Director of IAALS, the
Institute for the Advancement of the American Legal System at the University of Denver. IAALS is
a national, independent and non-partisan rescarch center that develops  rescarch,  convencs
stakcholders and proposcs solutions for problems associated with the civil justice system in the
United States. TAALS has undertaken significant rescarch on the costs, delays and gamesmanship
that plague the civil litigation process, and it is from that research that this statement derives. Thank
you for convening these hearings and for inviting my testimony.

II.

Summary

In 1938, the Tederal Rules of Civil Procedure were launched: the drafters’ intent was to
ensure that litigants could get into court easily at the front end, and then gain access to
information from the other side that would allow them to go to trial without fear of being
ambushed. The initial model for discovery was to provide litigants with a panoply of
different tools that they could use to obtain informaton, with no thought that in every case
every liigant would use every tool.

‘The overarching commitment of the rules from the onset has been to a “just, speedy and
incxpensive” system. [ lowever, recent national studics confirm that discovery has become a
punishingly expensive process for both plaintiffs and defendants alike, and is frequently not
proportional to the dispute at issue.

The advent of the electronic age, with the profusion of electronic data, has created new
challenges for the discovery model, and has ‘upped the ante” significantly for partics to many
lawsuits. Tt has highlighted and accclerated the need for change.

There is a growing consensus that change is required.  “Lhe system cannot contihuc to
function as it has. Over 77 percent of attorneys (over 90 percent for general counsel)
surveyed nationwide' agree that the system has become too expensive. Tlectronic discovery
(“e-discovery”) costs are part of the problem, and they can dwart even attorneys’ fees,
particularly in a business case. Three out of four attorneys® believe that discovery costs, as a
share of total litigation costs, have increased disproportionately due to the advent of e-
discovery. Over 80 percent of respondents to nationwide surveys of attoreys and general
counsel indicated that costs drive cases to settle for reasons unrelated to the merits.”

! As part of the American College of Trial Tawyers (“ACTT.”) survey, American Bar Association (FABA”) Section of
Titigation survey, National Fmployment Lawyers Association (“NFELA”) survey and Civil Litigation Survey of Chief
Legal Officers and General Counsel belonging to the Association of Corporate Counsel (“general counsel survey”).
2In the ACTL and ABA surveys.

* ACTL Tellows: 83 percent; ABA Litipation: 83 percent; gencral counscel: 81 percent.

o5
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® The costs of discovery are impacting access to the courts. Surveys of atrorneys suggest that
for an attorney to take a case, at least $100,000 must be at issue—otherwise it is not cost-
effective.’ A small business owner with 4 defaulted payment on delivery of goods may
simply be out of luck because the costs of litigation would leave him with a judgment that
has cost more to obtain than the amount of the original debt. Again, this i1s a problem that
negatively impacts both defendants and plaindtfs.

e There are differing opinions as to the solutions to these problems. Generally, the proposals
fall into three categories: suggestions for rules changes (both pinpoint and systemic):
suggestions for enhanced management of cases by judges to control costs and delay and
keep the case on track;
‘Rambo-esque’ style of litigation that runs up both tempers and tabs. The ultimate answer is
quite likely a combination of all three.

and suggestions for cooperation among attorneys to defuse the

e Itis IAALS view that rules changes must comprise part of the solution. “I'he Federal Rules
of Civil Procedurce create the bounds within which judges manage cases and within which
attorneys shape their decisions and actions.  Rules play a fundamental role in controlling
over-processing of cases and the current rules scheme is not living up to this role.
Preservation is an example of the need for rules reform—but certainly not the only example.

® The responsibility for rules rests with the federal courts. Congress has authorized the federal

judiciary to prescribe the rules of practice, procedure and evidence for the federal courts,
subject to the ultimate legislatve right of the Congress to reject, modify or defer any of the
rules. The authority and procedures for promulgating rules are set forth in the Rules
Lnabling Act.” The federal judiciary undertakes that responsibility through the Judicial
Conference of the United States, which oversees the operation of the general rules of
practice and procedure.” As part of this continuing obligation, the Judicial Conference is
authorized to recommend amendments and additions to the rules to promote:

o simplicity in procedure,

e faimess in administration,

o the just determination of litigation, and

o the elimination of unjustifiable expense and delay.

e The Judicial Conference acts through the Committee on Rules of Practice and Procedurc,
commonly referred to as the “Standing Committee.”  There arc five advisory committecs
that make recommendations to the Standing Committee, one of which is the Civil Rules
Advisary Committee.  Standing Committee recommendations go to the Judicial Conference,
which rccommends changes to the Supreme Court, which in turn promulgates rules
amendments with which it agrees, subject to a layover period to allow Congress to take
whatever action it wishes.

* This was the most commonly cited threshold in the ACTT,, ABA and NFILA surveys.
528 U.S.C. §§2071-2077 (2011).

628 U.S.C. §331 (2011).

728 U.S.C. §2073(hb).
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e The Standing Committee and the Civil Rules Advisory Committee have acknowledged the
problems associated with the costs of discovery and are evaluating solutions. In fact, the
2010 Civil Litigation Conference at Duke University School of Law with its express focus on
exploring the current costs of civil litigation, particularly discovery, and discussing possible
solutions was an unprecedented step toward building the momentum necessary for systemic
change. Subsequent conferences, such as the Mini-Conference on Preservation and
Sanctions, and Civil Rules Advisory Committee meetings have continued to focus on
possible rules changes designed to address those problems.

e One of the issues hampering the movement toward rules changes is disagreement about the
scope and magnitude of the pr()blcm.g The Standing Committee and the Civil Rules
Advisory Committee are collecting information and input that will enable them to make
decisions about fundamental changes to the rules.” However, with respect to preservation—
the specitic focus of this hearing—signiticant empirical data already support the need for a
preservation rule.”

e The Standing Committee is the appropriate forum for the discussion, both the immediate
and the long-term discussion, but it is a discussion in which all of us have a legitimate and
significant stakc—as this hearing demonstrates.

III.  Background on the Federal Rules of Civil Procedure

At the wrn of the twentieth century, American civil procedure was confusing at best, chaotic at
worst.  An attorney practicing in onc state had to learn the procedural rules for state actions in
equity, federal actions in equity, and federal and state actions at law." In many states, procedure was
turther complicated by the formalistic requirements of the Field Code' under which parties were

8 The Tederal Judicial Center undertook a closed-case study, which concluded that the costs of discovery were really not
as much of a concern as predicted. However, the study did not separate out the cases in which discovery did not oceur
at all—either because of early resolution, or as a cost-avoidance measure. And, as Professor Willian Hubbard
demonstrates, litigation costs “are highly skewed, with a long tail in which a small number of highly complex and
burdensome cases account for a large sharc of the total costs.” Lhe Coste and Busrdens of Civil Discorery: 1learing Before the
Subeorsm. on the Constetution of the L. Covny. on the [ndiciary, 112th Cong. 7 (2011) (statement of William 1 L). 1 lubbard,
Assistant Professor of Law, Univ. of Chi. Law Sch.).

? There arc various pilot projects underway across the country that arc testing possible solutions to some of the broader
discovery and civil litigation problems. Data are being collected [rom those projects by the National Center (or State
Courts, the Federal Judicial Center and TAALS.

19 $ep FINAL RIPORT ON THE JOINT PROJLCT OF THL AMIERICAN COLLLGL OF'T'RIAL LAWYLRS T'ASK FORCE ON
IDISCOVERY AND TIIE INSTITUTE FOR TIIE ADVANCEMENT OF TITE AMERICAN LEGAL SYSTEM 12-14 (rcv. Apr. 15,
2009), rprinted in 268 I'R.1D. 407, 420-422 (rev. Apr. 15, 2009). ‘Lhe Final Report is attached at the end of this written
statement. See also CIVIL ~| USTICE REFORM GROUP, LAWYERS FOR CIVIL ~| USTICE & L..S. CITAMBER INSTITUTE FOR
LEGAL REFORM, LITIGATION COST SURVEY OF MAJOR COMPANIES (2010) (submitted [or presentation o the
Committee on Rules of Practice and Procedure al the 2010 Conference on Civil Litigation); U.S. COURTS, DATTAS
CONFFRENCE ON PRESERVATION/ SANCTIONS (9/9/11),

hup/ Lwwveuscourtsgoy/Rudes AndPolicies /Fede ralRulesnaking/ Gverview /DallasMiniConSep120] Laspx (ast visited
Nov. 14, 2011).

" Lhomas O. Main, Reconsidering Procedural Conformity Statutes, 35 W. ST L. L. RLV. 75, 89-94 (2007).

= Pleading of the [acts constiluting the cause ol action, complicated joinder of parties and extremely limited

discovery. See Stephen N. Subrin, Ilow Eguity Congnered Common Leay: The Federal Rules of Civil Procedure in
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required, in order to plead a cause of action, to set out specific facts supporting each element of a
cause of action at the outset. ‘Lhe rigidity of the pleading requirements prompted widespread
concern that meritorious claims were being dismissed on the basis of procedural technicalitics.
These concerns and the complexity of the state and federal civil procedure scheme in general, led to
increased demand for simple, uniform rules of federal civil procedure. The Rules Tnabling Act of
1934 paved the way for this development by empowering the Supreme Court to promulgate general
rules of procedure, thereby streamlining the rulemaking process.”” An Advisory Committee
appointed by the Supreme Court spent 18 months dratting the Federal Rules of Civil Procedure
(“T'RCP”) which went into effect on September 16, 1938.

The gist of the new procedural scheme was relatively straightforward: the plaintift would initiate the
case with a short and plain statement sufficient to put the defendant on notice of the nature of the
claim and the parties would engage in discovery to collect information relevant to the claims before
trial and thus avoid any surprises once trial began. The new rules, therefore, did away with the ripid
pleading requirements of the Field Code by fashioning “a system in which initial access to the
courthouse would be virtually guaranteed.” Under the FRCP, the defendant would have
opportunities to test the nature of the plaintiffs claims before trial, either at the pleading stage (Rule
12) or at the summary judgment stage (Rule 56). If disputed issues of material fact remained, the
case would proceed to trial for resolution.

The FRCP were by most measures a good fit for the civil litigation climate of the 1940s and 1950s.
Transcontinental travel was a rarc luxury and most cases were handled exclusively by local counscl.
Discovery was necessarily limited because computers, copy machines and email were not yet a part
of daily life. And major categorics of substantive litigation, such as class actions, mass tort litigation
and civil rights litigation had not yet appeared in any significant volume.  Under these conditions,
and cspecially in comparison to the complicated system that preceded it, the new procedural scheme
was largely embraced by the legal community and during this period many states incorporated the
L'RCP, in whole or in part, into their own procedural codes.

IV.  Modern Challenges

Many of the problems with the FRCP today have been tied to discovery and as early as 1968, studies
were being undertaken to explore the relationship between discovery practices and cost increases in
civil litigation.” "L'he process exploded in the 1970s when the volume of available information and

Historizal Pery
A Historzzal Analysis o
the Field Code. Stephen N. Subdin, Tshing Fagpeditions .
39 B.C. L. Ruiv. 691, 696 (1998).

1% 1n 1911, Thomas Shelton, the Chairman of the ABA Committee on Uniform Judicial Procedure, and 1lenry Clayton,
Chair of the ITouse Judiciary Committee, made an initial attemipt to pass the bill.  Although unsuccessful, proponents
(including then-Chiel Justice William Howard Tall) launched a successful redralling e [fort in 1923 and 4 version similar
1o this 1923 drafli became the Rules Fnabling Act of 1934. See Jay Tidmarsh, Pomnd'’s Century and Ours, 81 NOTRF,
DAME L. REV. 513, 513 (2006); Stephen B. Burbank, The Raudes Fnabling et of 1934, 130 U PA. L. REV. 1015, 1045-
73, 1097 (1982).

14 Rebecca Love Kourlis et al., Rednrigoruting Pleadings, 87 Duxv, U L, Ruv. 245, 245 (Winter 2010).

13 See WILLIAM A. GLASER, PRETRIAL DISCOVERY AND THE ADVERSARY SYSTEM (1968) (presenting the
findings of the Columbia Law School’s Project for Lffective Justice).

135 U. PA. T.. REV. 909, 939-40 (1987); see also Stephen N. Subnin, Dazid Dudley Field and the Field Codde:
f an Farlier Procedural 1Zsion, 6 T.AW & HIST. REV. 332, 328-33 (1988). Twenly-seven stales copied
owed: The Hestorveal Buckgromnd of the 1938 Tederal Dise

very Rules,
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the scope of permitted discovery both expanded simultaneously and, in at least some cases, this
convergence led to skyrocketing costs, over-discovery and discovery abuse.

The first proposed solution was greater judicial case management' and amendments to the FRCP in
the 1980s and early 1990s provided for increased judicial control over discovery practices.”
Beginning in the early 1990s and through to 2000, amendments to the FRCP included limits on the
methods and scope of discovery™ and provided for the front-loaded exchange of information
through initial disclosures."”

Technological developments of the past decade, while making our lives more efticient in many
respects, have exacerbated the problems of cost and delay in the discovery process. The parabolic
growth of electronically stored information (“ESI”) generated by e-mails, text messages, instant
messages, voice mails, websites, call logs, word processing documents and digital photos has
exponentially increased the amount of information that must be unearthed in the discovery process
during the course of a lawsuit. The FRCP were amended in 2006 to respond to some of the issues

generated by ST but problems remain.

The history of rules amendments since 1970, therefore, is largely a history of trying to put the
discovery genie back in the bottle, first by increasing judicial control over case management, then by
limiting the methods of available discovery, then by mandating disclosures at the outset of the casc
and most recently, by addressing issucs specific to the discovery of ESIL In fact, the discovery rules
have been amended more frequently than any others,* yet widespread concerns and complaints
persist.

S

V. The Data

These concerns have come to a head in recent years and rule makers, practitioners and academics
alike have turned their attention to a comprchensive assessment of the state of the civil justice
system, involving significant ecmpirical rescarch to pinpoint problems and examine solutions. In May
2010, at the request of the Standing Committee, the Civil Rules Advisory Committee held a two-day
conference at the Duke University School of Law “designed as a disciplined identitication of
litigation problems and exploration of the most promising opportunities to improve federal civil

16 Calls for increased judicial management began in camest with a series of l'ederal Judicial Center studics in the late
1970s that found that the use of court management techniques could help keep discovery under control and decrease
lime 1o resolution for a case. STEVEN FLANDERS ET AT, CASE MANAGEMENT AND COURT
MANAGEMENT IN UNTTED STATES DISTRICT COURTS (1977); PAUT, R. CONNOLLY ET AT, JUDICTAL
CONTROLS AND THE CIVIL LITIGATION PROCESS: DISCOVERY (1978).

17 FED. R. CIV. P. 26(f) emt. background (1980); FED. R. CIV. P. 16 cmnt. background (1983); FED. R. CIV. P. 16 cnt.
background (1993).

" ED. R. CTV. P. 30 emt. background (1993); FED. R. CIV. P. 33 cmt. background (1993); FED. R. CTV. P. 26 cmt.
background (20

12 Tn 1993, provisions requiring parlies Lo disclose certain information relevant to the case without waiting (or a
discovery request were infroduced in optional format. These provisions were made mandatory in 2000. FED. R. CIV.
P. 26 emt. background (2000).

21 Report from the Judicial Conference Advisory Committee on Civil Rules and the Committee on Rules of Practice and
Procedure to the Chief Justice of the United States on the 2010 Conference on Civil Litigation 1 (2010) [hereinafter
Report to the Chicf Justice on the 2010 Conference].
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litigation.”” Submissions to the 2010 Conterence on Civil Litigation (also referred to as the Duke

Conference) included numerous white papers issued by national organizations, groups and
prominent lawycts and an unprecedented amount of empirical studics and data.

[or example, in 2008, the Joint Project of the American College of Trial Lawyers (“ACTL”) Task
Torce on Discovery” and TAALS surveyed attorney Dellows of the ACTL. To expand the pool of
views and gather comparative data, IAALS supported the Tederal Judicial Center’s (“IJC”)
administration of similar surveys of members of the American Bar Association (“ABA”) Section of
Litipation and members of the National Employment Lawyers Association (“NELA”).® TAALS
partnered with Northwestern University School of Law’s Searle Center on Law, Regulation, and
Lconomic Growth (“Seatle Center”) to gain the judicial perspective by administering a survey to
state and federal judges, and TAALS surveyed general counsel to capture the company/litigant
experience. The FJC conducted a closed-case study of federal civil cases that terminated in the last
quarter of 2008 and the Searle Center administered a survey of Fortune 200 companies regarding
litigation costs.

This hist is not exhaustive and indeed has expanded. The Duke Conference highlighted ptiority
areas, among which were preservation and spoliation of electronically stored information.’  Tn
pursuit of further discussion on preservation and sanctions, the Discovery Subcommittee of the
Civil Rules Advisory Committee held a mini-conference on preservation and sanctions (also referred
to as the Dallas Conference).  In advance of the mini-conference, the FJC studicd motions for
sanctions based upon spoliation of cvidence in civil cascs and RAND Corporation’s Tnstitute for
Civil Justice reported preliminary results of rescarch into costs assaciated with pretrial discovery of
FSI. Numerous comments were submitted, many of which suggested proposed rules. Fmpirical
work continucs, building on the studics prepared for the Duke and Dallas Conferences.

From the empirical studics and data alrcady developed, broad themes have emerged, many of which
arc troubling. According to an 1AALS analysis, together, the ACTI. Fellows, ABA Scction of
Litigation, NLLA member and state and trial judge surveys “suggest a plausible theory: cost
incfficiencics in the civil justice process reduce court access, delay contributes to unnccessary cost,
and discovery procedurc is a key factor with respect to both cost and delay.”™

With respect to cost, the ACTL, ABA and NELA surveys asked respondents to evaluate whether
“itigation is too expensive” (Le., relative to what it ought to cost) and more than three out of four
attorneys in every group expressed agreement with this statement.” Ninety-seven percent of general
counsel surveyed agreed that the system is too expensive, with 78 percent of respondents expressing
strong agreement.”’  Agreement with this statement tended to become stronger as the geographic
scope of the respondent company increased, trom 92 percent for local companies to 98 percent for
multinational companies.™ Over 80 percent of respondents to both the ABA and NELA surveys

21 1d.

2 Now the ‘I'ask Liorce on Discovery and Civil Justice.

2 Report to the Chicf Justice on the 2010 Conference, supra note 20, at 2.

2 1d at 12,

25 CORINA GERETY, INSTITUTE, FOR THE. ADVANCEMENT OF THE. AMRRICAN TEGAL SYSTEM, EXCESS & ACCRSS:
CONSENSUS ON THE. AMERTCAN CTVTTYJUST]CF TLANDSCAPE 2 (2(‘)] 1).

260 ACTT. Fellows: 83 percent; ABA Titigation: 81 percent, NFILA Members: 77 percent.

27 INSTTLULL FOR'THE ADVAN N'T Ol THE AMERICAN LEGAL Sy$11M, CIVIL LITIGATION SURVLEY OF CHILLL
LLGAL OFFICERS AND GLENERAL COUNSEL BELONGING TO THL ASSOCIATION OF CORPORALL COUNSLL 17-18 (2010).
28 14, at 18,
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indicated that litigation costs are not proportional to the value of a small case (i.e., small amount in
dispute). ‘LThe ACLL and general counsel surveys did not distinguish between small and large cases,
but in both surveys majoritics™ indicated agreement that litigation costs are not proportional to casc
value. A majority of respondents to the general counsel survey reported that the cost of pretrial
litigation for a typical company has increased, as has the total yearly cost of pretrial litigation.™

The discovery process plays a key role in generating cost and delay. The FRCD’s structure does not
always promote early identification of issues, which often leads to a lack of focus in discovery.
Turther, the discovery rules provide for virtually unlimited discovery, unless and until the court says
otherwise, which occurs far less frequently than one would hope. At least 70 percent of respondents
to the ACTL, ABA and NELA surveys expressed agreement with the statement that “[d]iscovery is
too expensive,”” demonstrating a widespread belief that discovery is more costly than it needs to be.
Respondents to the FJC closed-case study were asked to rate how “the costs of discovery to your
side in the named case compare to your client’s stakes.”” A majority of respondents indicated costs
were “just the right amount” in relation to the stakes and in a sizeable minority of cases (23 percent
for plaintiffs and 27 percent for defendants) attorney respondents deemed discovery costs too high
in relation to the stakes.” The FJC study concluded that litigation “costs appear to be proportionate
to the monetary stakes” for most cases within the federal system®—to which we should be asking
whether success in most cases is good enough.

With respect to delay, the ACTL, ABA and NFELA surveys asked respondents to identify onc
“primary causc of delay in the linigation process” and in all three surveys, attorneys identified the
“time required to complete discovery” as the primary cause, over any other single cause.”
Respondents to the 1AALS/Scarle Center survey of state and federal trial court judges asked a
slightly different question, but with a gencrally consistent result. Judges were permitted to sclect
multiple causcs of “significant” dclay, and requested to rank the causces sclected on a scale from one
(most significant) to five (least significant).  Over 80 percent of trial judges identified the time
required to complete discovery as a significant cause of delay™ and this cause ranked the highest in
significance.”

When asked to provide “the percentage of total expenses and time spent ... in connection with
discovery (including discovery motions and other discovery related disputes)” in “typical cases that
do not go to trial,” the aggregate responses in the ACTL, ABA and NLLA surveys were neartly
identical. Half of respondents reported that discovery consumes at least 70 percent of expenditures
in cases that are not tried; on average, respondents reported that two-thirds of expenditures are

2 Sixty-nine percent and 88 percent; respectively.

S TAALS, CIVILTINGATION SURVEY OF CHIEF TLEGAL QOFFICHRS ANI GENERAL COUNSKL, spra note 27, at 16.

31 ACTL Fellows: 87 percent; ABA Litigation: 82 percent; NELA Members: 70 percent.

32 IMERY (5. LEE 111 AND '11I0MAS LiL WILLGING, l'EDERAL _| UDICIAL CENTER, NATIONAL, CASE-BASED CIVIL RULES
SURVEY: PRELIMINARY REPORT TO H]EJUDIC[AL CONFERENCE ADVISORY COMMITTEE ©ON CIVIL RULES 97 ((:)Ct.
2009). Certainly, this rating will be affected by respondents’ subjeclive judgments, views, beliefs, and attitudes.

33 1. 27-28,97.

** Emery G. Tee 111 & Thomas F. Willging, Defining the Problers of Cost in Federal Civil T Zligation, 60 DUKE L.]. 763, 768
(2010).

% ACTL Fellows: 55 percent; ABA Litigation: 48 percent; NELA Members: 35 percent.

36 State Judges: 82 percent; Federal Judges: 84 percent.

7 State Judges: 1.8 average rank; Federal Judges: 1.7 average rank.
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discovery related.™ The ABA and NELA surveys went further and requested an assessment of total
time and expenses that shou/d be incurred in connection with discovery in such cases. Responses
were again similar, and identified an appropriate level of discovery expenditures lower than the
current level reported.”” The consistency among these groups shows that attorneys believe there is
room for improvement with respect to the time and cost required to complete discovery.

With respect to e-discovery, Fulbright & Jaworski LL.P. reports that this issue emerged in 2005 as
“the most troublesome new litigation challenge,” cited by approximately one of every five
respondents to the Liggation Irends Surey.®® Respondents to the general counsel survey reporting 4n
increase in prefrial litigation costs for the typical case most commonly cited discovery in general—e-
discovery in particular—as the basis for this trend.” Tn Fulbright & Jaworski LLD.’s 2007 Ltigation
Trends Survey, more than 60 percent of U.S. and UK. companies reported little change following the
December 2006 e-discovery amendments; in fact, 27 percent of respondents thought the changes
had “made the situation more difticult to deal with in federal litigation” and this sentiment was even
stronger in mid-sized (31 percent) and larger (35 percent) companies.” In 2010, when asked to
evaluate whether “the U.S. Rules of Civil Procedure Should Be Modified Tn Some Way to Limit
Flectronic Discovery in Civil Actions,” 79 percent of all U.S. company respondents to the I.iigation
Trends Survey answered “yes.”™ With respect to sanctions, a majority of respondents to the general
counsel survey disagreed that “motions for sanctions are a useful ool in responding to e-discovery
abusc” although a majority did agree that “the threat of sanctions is a significant consideration in my

3341

company’s c-discovery decisions.

The cumulative effects of increasing cost and delay, and disproportionate discovery processes
resulting in both, have had devastating consequences on the public’s ability to access the civil justice
system, and further threaten to undermine the public’s confidence in the system.  Attorney
respondents to the ACTL, ABA and NFELA surveys indicated that the cost-benefit analysis affects
whether some partics can commence and maintain a civil action. Over 80 percent of attorneys in
every group answered “yes” to the following question: “In general, does your firm turn away cases
when it is not cost-cffective to handle them?™®  In all three surveys, $100,000 was the most
commonly cited monctary threshold for not taking a casc.

Survey results also suggest that some cases are settling primarily because of cost concerns. More
than 80 percent of respondents to the ACTL, ABA and general counsel surveys and a majority of
respondents to the NLLA survey indicated that costs drive cases to settle for reasons unrelated to
the merits.* "These feelings were strongly held by those representing primarily defendants, although
majorities of those representing primarily plaintifts or representing both equally also indicated a
direct causation between cost and settlement. In the IJC survey, 58 percent of defense lawyers and

3 ACTL. Fellows:
NELA Members: 70 percent median, 66 percent average.

39 ABA Litigation: 50 percent median, 50 percent average; NELA Members: 50 percent median; 33 percent average.
4 | (ULBRIGIIT &J:\W"ORSI\':[ L.L.P., L-DISCOVERY LINDINGS FROM TIIE 2005-2010 1"UT_BRIGIH'&J:\W"ORSI{I L.L.P.
LITIGATION TRENDS SURVEYS 3 (2010).

M TAALS, CIVIL LITIGATION SURVEY OF CHIEF LEGAL OFFICERS AND (GENERAL COUNSEL, sipra note 27, at 16.

2 Notably, U.K. companies were more posilive aboul the changes than their U.S. counterparts. FUIBRIGHT &
JAWORSKT, supra note 40, at 7, 78-79, 117.

* Jd. at 213.

#TAALS, C1vIL LIt1GATION SURVLEY O CHIEL LEEGAL OLFILCLERS AND GLENERAL COUNSLL, s#prz note 27, at 34.

* ACTL Fellows: 81 percent; ABA Litigation: 82 percent; NELA Members: 88 percent.

4 ACTL T'ellows: 83 percent; ABA Litigation: 83 percent; general counscl: 81 percent. NELA Members: 59 percent.

0 percent median, 67 percent average; ABA Titigation: 70 percent median, 66 percent average;
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those representing both parties equally agreed that “[tlhe cost of litigating in federal court, including
the cost of discovery, has caused at least one of my clients to settle a case that they would not have
sctled but for that cost.”” ‘L'hose representing primarily plaintiffs were split, with 39 percent
agreeing and 38 percent disagreeing.*

VI Modem Solutions

In short, the various surveys suggest that the 'RCP are not meeting the promise of Rule One:
“These rules ... should be construed and administered to secure the just, speedy, and inexpensive
determination of every action and proceeding.” Lftorts to bring the rules—both the FRCP and
state analogs—back in line with Rule One’s goals are increasing. In 2009, the Iual Repart on the Joint
Project of the ACTL. Task Iorce on Discovery and LAALS set forth 29 Proposed Principles that the two
organizations suggested “will ultmately result in a civil justice system that better serves the needs of
its users.” Since their release, these Principles have been the subject of extensive discussions on
rules-based changes and select Principles have been implemented in various forms in state courts
across the nation where rules changes are being evaluated and measured.

The importance of rules and rules-based solutions cannot be understated. In a perfect world,
judges, attorneys and the rules would all interact in a way that would ensure the maximum level of
cooperation, fairness, cfficiency and cost-cffectivencss: the rules would be simple to understand,
cost-cffective and casy to follow, attorncys would be cooperative, professional and consistently
follow the rules, and judges would consistently apply and enforce the rules in a way that ensures the
just, speedy and ihexpensive determination of the dispute.  [lowever, the civil justice system is not
operating in such a manner and the rules play a primary role in both creating the problems and
defining the solutions.

‘T'oo many attorneys believe they should—or must—take advantage of the full range of procedures
available to them under the rules, and the FRCP do little to dissuade them from this view. ‘Lhe
problem is cspecially acute with respect to the discovery rules. In fact, respondents to the ACTT,
ABA and NFELA surveys, and TAALS/Scarle Center survey of state and federal trial court judges,
generally hold attorneys more responsible for discovery inefficiencies than the litigants themselves.
Overall, not more than one in ten respondents agreed with the statement that “[litigants], not
attorneys, drive excessive discovcry.”SO In too many cases, discovery has become an end in itself and
the process does little, if anything, to promote the just, speedy and inexpensive determination of
actions.

VII. Conclusion

Active and effective case management by judges and attorney professionalism and civility play a
large role in this process, to be sure; however, judges cannot be forced to practice active case

47 TRE AND WITLGING, NATION AT, CASE-BASED CIVITL RUTES SURVEY, supra note 32, a1 72-73.

8 7d.

# FINAL RUPORT, supru note 10, at 1.

5 ACTL Fellows: 11 percent; ABA Litigation: 11 percent; NELA Members: G percent; State Judges: 7 percent; Federal
Judges: 7 percent.
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management and attorneys cannot be forced to cooperate and/or act in a civil manner. At the end
of the day, itis the rules that provide the structure within which judges and attorneys operate and it
is the rules that create the expectations to which the players in the civil justice system arc held. In
order to avoid the expenditure of unnecessary time and money, either the rules

particularly those
relating to discovery and providing judicial discretion to limit discovery—need to be much more
strictly enforced or the rules need to be rewritten to achieve the same result. After decades of calls
tor increased case management, numerous rounds of rules amendments authorizing judges to play a
greater role in the discovery process and arguably little progress to-date in reigning in discovery
costs, relying solely on case management or cooperation to bring the process back in line with the
needs of the users no longer seems a viable option.

The poal of rules in general is predictability and consistency. The specific goal of the FRCP is a just,
speedy and inexpensive system. The FRCP neither create predictability and consistency nor serve
justice, efficiency and cost-effectiveness. Accordinply, they must be changed: both with respect to e-
discovery and preservation, and also more broadly—to serve all litipants and potential litipants.

Page 11011
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AMERICAN COLLEGE OF TRIAL LAWYERS

The American College of Trial Lawyers, founded in 1950, is composed of the best of the trial bar
from the United States and Canada. Fellowship in the College is extended by invitation only,
after careful investigation, to those experienced trial lawyers who have mastered the art of
advocacy and those whose professional careers have been marked by the highest standards of
ethical conduct, professionalism, civility and collegiality. Lawyers must have a minimum of 15
years’ experience before they can be considered for Fellowship. Membership in the College
cannot exceed 1% of the total lawyer population of any state or province. Fellows are carefully
selected from among those who represent plaintiffs and those who represent defendants in civil
cases; those who prosecute and those who defend persons accused of crime. The College is thus
able to speak with a balanced voice on important issues affecting the administration of justice.
The College strives to improve and elevate the standards of trial practice, the administration of
justice and the ethics of the trial profession.

American College of Trial Lawyers
19900 MacArthur Boulevard, Suite 610
Irvine, California 92612
www actl.com
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INSTITUTE FOR THE ADVANCEMENT OF THE
AMERICAN LEGAL SYSTEM

The Institute for the Advancement of the American Legal System (IAALS) at the University of
Denver was the brainchild of the University’s Chancellor Emeritus Daniel Ritchie, Denver
attorney and Bar leader John Moye and United States District Court Judge Richard Matsch.
TAALS Executive Director Rebecca Love Kourlis is also a founding member and previously
served for almost twenty years as a Colorado Supreme Court Justice and trial court judge.

TAALS staff is comprised of an experienced and dedicated group of men and women who have
achieved recognition in their former roles as judges, lawyers, academics and journalists. Itisa
national non-partisan organization dedicated to improving the process and culture of the civil
justice system. IAALS provides principled leadership, conducts comprehensive and objective
research, and develops innovative and practical solutions. IAALS’ mission is to participate in
the achievement of a transparent, fair and cost-effective civil justice system that is accountable to
and trusted by those it serves.

In the civil justice reform area, IAALS is studying the relationship between existing Rules of
Civil Procedure and cost and delay in the civil justice system. To this end, it has examined
alternative approaches in place in other countries and even in the United States in certain
jurisdictions.

The Institute benefits from gifts donated to the University for the use of IAALS. None of those
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JOINT PROJECT
OF THE
THE AMERICAN COLLEGE OF TRIAL LAWYERS
TASK FORCE ON DISCOVERY
AND
THE INSTITUTE FOR THE ADVANCEMENT OF THE
AMERICAN LEGAL SYSTEM

FINAL REPORT!

The American College of Trial Lawyers Task Force on Discovery (“Task Force”) and the
Institute for the Advancement of the American Legal System (“IAALS”) at the University of
Denver have, beginning in mid-2007, engaged in a joint project to examine the role of discovery
in perceived problems in the United States civil justice system and to make recommendations for
reform, if appropriate. The project was conceived as an outgrowth of increasing concerns that
problems in the civil justice system, especially those relating to discovery, have resulted in
unacceptable delays and prohibitive expense. Although originally intended to focus primarily on
discovery, the mandate of the project was broadened to examine other parts of the civil justice
system that relate to and have a potential impact on discovery. The goal of the project is to
provide Proposed Principles that will ultimately result in a civil justice system that better serves
the needs of its users.

THE PROCESS

The participants have held seven two-day meetings and participated in additional lengthy
conference calls over the past 18 months. They began by studying the history of the Federal
Rules of Civil Procedure, past attempts at reforms, prior cost studies, academic literature
commenting on and proposing changes to the rules and media coverage about the cost of
litigation.

The first goal of the project was to determine whether a problem really exists and, if so, to
determine its dimensions. As a starting point, therefore, the Task Force and TAALS worked with
an outside consultant to design and conduct a survey of the Fellows of the American College of
Trial Lawyers (“ACTL”) to create a database from which to work. TAALS contracted with
Mathematica Policy Research, Inc. to manage the survey and bore its full cost. Mathematica
then compiled the results of the survey and issued an 87-page report.

! Accepled and approved by the Board of Regents of the American College of Trial Lawyers on February 25,
2009.



37

The survey was administered over a four-week period beginning April 23, 2008. Tt was sent to
the 3,812 Fellows of the ACTL, excluding judicial, emeritus and Canadian Fellows, who could
be reached electronically. Of those, 1,494 responded. Responses of 112 not currently engaged
in civil litigation were not considered. The response rate was a remarkably high 42 percent.

On average, the respondents had practiced law for 38 years. Twenty-four percent represent
plaintiffs exclusively, 31 percent represent defendants exclusively and 44 percent represent both,
but primarily defendants. About 40 percent of the respondents litigate complex commercial
disputes, but fewer than 20 percent litigate primarily in federal court (although nearly a third split
their time equally between federal and state courts). Although there were some exceptions, such
as with respect to summary judgment, for the most part there was no substantial difference
between the responses of those who represent primarily plaintiffs and those who represent
primarily defendants, at least with respect to differences relating to the action recommended in
this report.

SURVEY RESULTS
Three major themes emerged from the Survey:

1. Although the civil justice system is not broken, it is in serious need of repair. In many
jurisdictions, today’s system takes too long and costs too much. Some deserving cases are not
brought because the cost of pursuing them fails a rational cost-benefit test while some other
cases of questionable merit and smaller cases are settled rather than tried because it costs too
much to litigate them.

2. The existing rules structure does not always lead to early identification of the contested issues
to be litigated, which often leads to a lack of focus in discovery. As a result, discovery can cost
far too much and can become an end in itself. As one respondent noted: “The discovery rules in
particular are impractical in that they promote full discovery as a value above almost everything
else.” Electronic discovery, in particular, needs a serious overhaul. It was described by one
respondent as a “morass.” Another respondent stated: “The new rules are a nightmare. The
bigger the case the more the abuse and the bigger the nightmare.”

3. Judges should have a more active role at the beginning of a case in designing the scope of
discovery and the direction and timing of the case all the way to trial. Where abuses occur,
judges are perceived not to enforce the rules effectively. According to one Fellow, “Judges need
to actively manage each case from the outset to contain costs; nothing else will work.”

In short, the survey revealed widely-held opinions that there are serious problems in the civil
justice system generally. Judges increasingly must serve as referees in acrimonious discovery
disputes, rather than deciding cases on their merits. From the outside, the system is often
perceived as cumbersome and inefficient. The emergence of various forms of alternative dispute
resolution emphasizes the point.
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On September 8, 2008, the Task Force and TAALS published a joint Interim Report, describing
the results of the survey in much greater detail. It can be found on the websites of both the
American College of Trial Lawyers, www.actl.com, and IAALS, www.du.edu/legalinstitute.

That report has since attracted wide attention in the media, the bar and the judiciary.

The results of the survey reflect the fact that circumstances under which civil litigation is
conducted have changed dramatically over the past seventy years since the currently prevailing
civil procedures were adopted.

The objective of the civil justice system is described in Rule 1 of the Federal Rules of Civil
Procedure as “the just, speedy, and inexpensive determination of every action and proceeding.”
Too often that objective is now not being met. Trials, especially jury trials, are vital to fostering
the respect of the public in the civil justice system. 1rials do not represent a failure of the
system. They are the cornerstone of the civil justice system. Unfortunately, because of expense
and delay, both civil bench trials and civil jury trials are disappearing.

PROPOSED PRINCIPLES

Recognizing the need for serious consideration of change in light of the survey results, the Task
Force and TAALS continued to study ways of addressing the problems they highlighted. They
have had the benefit of participants who practice under various civil procedure systems in the
United States and Canada, including both notice pleading and code pleading systems. They have
examined in detail civil justice systems in Canada, Australia, New Zealand and Europe, as well
as arbitration procedures and criminal procedure and have compared them to our existing civil
justice system.”

After careful study and many days of deliberation, the Task Force and TAALS have agreed on a
proposed set of Principles that would shape solutions to the problems they have identified. The
Principles are being released for the purpose of promoting nationwide discussion. These
Principles were developed to work in tandem with one another and should be evaluated in their
entirety.

RECOMMENDED ACTION

The Task Force and IAALS unanimously recommend that the Proposed Principles set forth in
this report, which can be applied to both state and federal civil justice systems, be made the
subject of public comment, discussion, debate and refinement. That process should include all
the stakeholders with an interest in a viable civil justice system, including state and federal
judiciaries, the academy, practitioners, bar organizations, clients and the public at large.

2 IAALS’s review of civil procedural reforms in cerlain [oreign jurisdictions and States in the Uniled Slales is
attached as Appendix A.
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Some of the Principles may be controversial in some respects. We encourage lively and
informed debate among interested parties to achieve the common goal of a fair and, we hope,
more efficient, system of justice. We are optimistic that the ensuing dialogue will lead to their
future implementation by those responsible for drafting and revising rules of civil practice and
procedure in jurisdictions throughout the United States.

PRINCIPLES

The Purpose of Procedural Rules: Procedural rules should be designed to

achieve the just resolution of every civil action. The concept of just resolution should include
procedures proportionate to the nature, scope and magnitude of the case thar will produce a
reasonably prompt, reasonably efficient, reasonably affordable resolution.

GENERAL

. The “one size fits all” approach of the current federal and most state
rules is useful in many cases but rulemakers should have the
flexibility to create different sets of rules for certain types of cases so
that they can be resolved more expeditiously and efficiently.

When the Federal Rules of Civil Procedure became effective in 1938 they
replaced the common law forms of actions at law and the differing sets of
procedures for those actions required by the Conformity Act of 1872 (each district
court used the procedures of the state in which it was located) as well as the
Equity Rules of 1912, which had governed suits in equity in all of the district
courts. The intent was to adopt a single, uniform set of rules that would apply to
all cases. Uniform rules made it possible for lawyers to appear in any federal
jurisdiction knowing that the same rules would apply in each.

It is time that the rules generally reflect the reality of practice. This Principle
supports a single system of civil procedure rules designed for the majority of
cases while recognizing that this “one size fits all” approach is not the most
effective approach for all types of cases. Over the years, courts have realized this
and have informally developed special rules and procedures for certain types of
cases. Examples include specitic procedures to process patent and medical
malpractice cases. Congress also perceived the need for different rules by
enacting the Private Securities Litigation Reform Act for securities cases.’

3 Another cxample is specific rules that have been developed to process cases of a lower dollar amount, for
example Rule 16.1 in Colorado which requires the setting of an early trial date, early, full and detailed disclosure,
and presumptively prohibits depositions, interrogatories, document requesls or requeslts for admission in civil actions
where the amount in controversy is $100.000 or less.
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The concem that the development of different rules will preclude lawyers from
practicing across districts is no longer a reality of present-day practice, as
advances in technology allow for almost instant access to local rules and
procedures.

We are not suggesting a return to the chaotic and overly-complicated pre-1938
litigation environment, nor are we suggesting differential treatment across
districts. This Principle is based on a recognition that the rules should reflect the
reality that there are case types that may require different treatment and provide
for exceptions where appropriate. Specialized rules should be the exception but
they should be permitted.

2. PLEADINGS

The Purpose of Pleadings: Pleadings should notify the opposing party and the
court of the factual and legal basis of the pleader’s claims or defenses in order fo define the
issues of fact and law to be adjudicated. They should give the opposing party and the court
sufficient information lo determine whether the claim or defense is sufficient in law o merit
continued litigation. Pleadings should set practical limits on the scope of discovery and wial
and should give the court sufficient information to control and supervise the progress of the case
to rial or other resolution.

. Notice pleading should be replaced by fact-based pleading. Pleadings
should set forth with particularity all of the material facts that are
known to the pleading party to establish the pleading party’s claims
or affirmative defenses.

One of the principal reforms made in the Federal Rules of Civil Procedure was to
permit notice pleading. For many years after the federal rules were adopted, there
were efforts to require specific, fact-based pleading in certain cases. Some of
those efforts were led by certain federal judges, who attempted to make those
changes by local rules; however, the Supreme Court resolved the issue in 1957 by
holding, in Conley v. Gibson, 355 U.S. 45 (1957), that a complaint should not be
dismissed unless it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claim that would entitle him to relief. States that adopted
the federal-type rules have generally followed suit.

One of the primary criticisms of notice pleading is that it leads to more discovery
than is necessary to identify and prepare for a valid legal dispute. In our survey,
61 percent of the respondents said that notice pleading led to more discovery in
order to narrow the claims and 64 percent said that fact pleading can narrow the
scope of discovery. Forty-eight percent of our respondents said that frivolous
claims and defenses are more prevalent than they were five years ago.

Some pleading rules make an exception for pleading fraud and mistake, as to
which the pleading party must state “with particularity” the circumstances
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constituting fraud or mistake. We believe that a rule with similar specificity
requirements should be applied to all cases and throughout all pleadings.

This Principle replaces notice pleading with fact-based pleading. We would
require the parties to plead, at least in complaints, counterclaims and affirmative
defenses, all material facts that are known to the pleading party to support the
elements of a claim for relief or an affirmative defense.

Fact-based pleading must be accompanied by rules for responsive pleading that
require a party defending a claim to admit that which should be admitted.
Although it is not always possible to understand complex fact situations in detail
at an early stage, an answer that generally denies all facts in the complaint simply
puts everything at issue and does nothing to identify and eliminate uncontested
matters from further litigation. Discovery cannot be framed to address the facts in
controversy if the system of pleading fails to identify them *

. A new summary procedure should be developed by which parties can
submit applications for determination of enumerated matters (such as
rights that are dependent on the interpretation of a contract) on
pleadings and affidavits or other evidentiary materials without
triggering an automatic right to discovery or trial or any of the other
provisions of the current procedural rules.

The Task Force recommends that consideration be given the development of
alternate procedures for resolution of some disputes where full discovery and a
full trial are not required. Contract interpretations, declaratory orders and
statutory remedies are examples of matters that can be dealt with efficiently in
such a proceeding. In a number of Canadian Provinces, the use of a similar
procedure, called an Application, serves this purpose. In Canada, the Notice of
Application must set out the precise grounds of relief, the grounds to be argued
including reference to rules and statutes and the documentary evidence to be
relied on. The contextual facts and documents are contained in an affidavit. The
respondents serve and file their responsive pleadings. Depositions may be taken
but are limited to what is contained in the affidavits. At or before the oral
hearing, the presiding judge can direct a trial of all or part of the application on
terms that he or she may direct if satisfied that live testimony is necessary. The
time from commencement to completion is most often substantially shorter and
less costly than a normal action.

Such an action is similar to but sufficiently different from a declaratory judgment
action that it deserves consideration. ltis similar to state statutes such as

Delaware Corporation Law § 220 (permitting a stockholder to sue to examine the
books and records of a corporation). The purpose, obviously, is to streamline the

" Some members of the Task Force believe that the fact-based pleading requirement should be extended (o
denials that are contained in answers but a majority of the Task Force disagrees.
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civil justice system for disputes that do not require the full panoply of procedural
devices now found in most systems.

DISCOVERY

The Purpose of Discovery: Discovery should enable a party to procure in

admissible form through the most efficient, nonredundant, cost-effective method reasonably
available, evidence directly relevant to the claims and defenses asserted in the pleadings.
Discovery shonld not be an end in itself; it should be merely a means of facilitating a just,
efficient and inexpensive resolution of disputes.

. Proportionality should be the most important principle applied to all
discovery.

Discovery is not the purpose of litigation. It is merely a means to an end. If
discovery does not promote the just, speedy and inexpensive determination of
actions, then it is not fulfilling its purpose.

Unfortunately, many lawyers believe that they should—or must—take advantage of
the full range of discovery options offered by the rules. They believe that zealous
advocacy (or fear of malpractice claims) demands no less and the current rules
certainly do not dissuade them from that view. Such a view, however, is at best a
symptom of the problems caused by the current discovery rules and at worst a
cause of the problems we face. In either case, we must eliminate that view. Itis
crippling our civil justice system.

The parties and counsel should attempt in good faith to agree on proportional
discovery at the outset of a case but failing agreement, courts should become
involved. There simply is no justification for the parties to spend more on
discovery than a case requires. Courts should be encouraged, with the help of the
parties, to specify what forms of discovery will be permitted in a particular case.
Courts should be encouraged to stage discovery to insure that discovery related to
potentially dispositive issues is taken first so that those issues can be isolated and
timely adjudicated.

. Shortly after the commencement of litigation, each party should
produce all reasonably available nonprivileged, non-work product
documents and things that may be used to support that party’s
claims, counterclaims or defenses.

Only 34 percent of the respondents said that the current initial disclosure rules
reduce discovery and only 28 percent said they save the clients money. The
initial-disclosure rules need to be revised.

This Principle is similar to Rule 26(a)(1)(ii) of the Federal Rules of Civil
Procedure’s requirement for initial disclosures but it is slightly broader. Whereas
the current Rule permits description of documents by category and location, we

7
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would require production. This Principle is intended to achieve a more
meaningful and effective exchange of documents in the early stages of the
litigation.

The rationale for this Principle is simple: each party should produce, without
delay and without a formal request, documents that are readily available and may
be used to support that party’s claims, counterclaims or defenses. This Principle,
together with fact-based pleadings, ought to facilitate narrowing of the issues and,
where appropriate, settlement.

To those charged with applying such a Principle, we suggest that the plaintiff
could be required to produce such documents very shortly after the complaint is
served and that the defendant, who, unlike the plaintiff, may not be presumed to
have prepared for the litigation beforehand, be required to produce such
documents within a somewhat longer period of time, say 30 days after the answer
is served.

There should be an ongoing duty to supplement this disclosure. A sanction for
failure to comply, absent cause or excusable neglect, could be an order precluding
use of such evidence at trial.

We also urge specialty bars to develop specitic disclosure rules for certain types
of cases that could supplement or even replace this Principle.

. Discovery in general and document discovery in particular should be
limited to documents or information that would enable a party to
prove or disprove a claim or defense or enable a party to impeach a
witness.

The current rules permit discovery of all documents and information relevant to a
claim or defense of any party. As a result, it is not uncommon to see discovery
requests that begin with the words “all documents relating or referring to . ...
Such requests are far too broad and are subject to abuse. They should not be
permitted.

Especially when combined with notice pleading, discovery is very expensive and
time consuming and easily permits substantial abuse. We recommend changing
the scope of discovery so as to allow only such limited discovery as will enable a
party to prove or disprove a claim or defense or to impeach a witness.

Until 1946, document discovery in the federal system was limited to things
“which constitute or contain evidence material to any matter involved in the
action” and then only upon motion showing good cause. The scope of discovery
was changed for depositions in 1946 to the “subject matter of the action”. It was
not until 1970 that the requirement for a motion showing good cause was
eliminated for document discovery. According to the Advisory Committee Notes,
the “good cause” requirement was eliminated “because it has furnished an
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uncertain and erratic protection to the parties from whom production [of
documents] is sought . . .” The change also was intended to allow the system to
operate extrajudicially but the result was to afford virtually no protection at all to
those parties. Ironically, the change occurred just as copying machines were
becoming widely used and just before the advent of the personal computer.

The “extrajudicial” system has proved to be flawed. Discovery has become broad
to the point of being limitless. This Principle would require courts and parties to
focus on what is important to fair, expeditious and inexpensive resolution of civil
litigation.

. There should be early disclosure of prospective trial witnesses.

Identification of prospective witnesses should come early enough to be useful
within the designated time limits. We do not take a position on when this
disclosure should be made but it should certainly come before discovery is closed
and it should be subject to the continuing duty to update. The current federal rule
that requires the identification of persons who have information that may be used
at trial (Rule 26(a)(1)(A)(i)) probably comes too early in most cases and often
leads to responses that are useless.

. After the initial disclosures are made, only limited additional
discovery should be permitted. Once that limited discovery is
completed, no more should be allowed absent agreement or a court
order, which should be made only upon a showing of good cause and
proportionality.

This is a radical proposal. It is our most significant proposal. It challenges the
current practice of broad, open-ended and ever-expanding discovery that was a
hallmark of the federal rules as adopted in 1938 and that has become an integral
part of our civil justice system. This Principle changes the default. Up to now,
the default is that each party may take virtually unlimited discovery unless a court
says otherwise. We would reverse the default.

Our discovery system is broken. Fewer than half of the respondents thought that
our discovery system works well and 71 percent thought that discovery is used as
a tool to force settlement.

The history of discovery-reform efforts further demonstrates the need for radical
change. Serious reform efforts began under the mandate of the 1976 National
Conference on the Causes of Popular Dissatisfaction with the Administration of
Justice, commonly referred to as the Pound Conference. Acting under the
conference’s mandate, the American Bar Association’s Section of Litigation
created a Special Committee for the Study of Discovery Abuse, which published a
report in 1977 recommending numerous specific changes in the rules to correct
the abuse identified by the Pound Conference. The recommendations, which
included narrowing the subject-matter-of-the-action scope, resulted in substantial
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controversy and extensive consideration by the Advisory Committee on Civil
Rules and numerous professional groups. In a long process lasting about a quarter
of a century, many of the recommendations were eventually adopted in one form
or another.

There is substantial opinion that all of those efforts have accomplished little or
nothing. Our survey included a request for expressions of agreement or
disagreement with a statement that the cumulative effect of the 1976-2007
changes in the discovery rules significantly reduced discovery abuse. Only about
one third of the respondents agreed; 44 percent disagreed and an additional 12
percent strongly disagreed.

Efforts to limit discovery must begin with definition of the type of discovery that
is permissible, but it is difficult, if not impossible, to write that definition in a way
that will satisty everyone or that will work in all cases. Relevance surely is
required and some rules, such as the International Bar Association Rules of
Evidence, also require materiality. Whatever the definition, broad, unlimited
discovery is now the default notwithstanding that various bar and other groups
have complained for years about the burden, expense and abuse of discovery.

This Principle changes the default while still permitting a search, within reason,
for the “smoking gun”. Today, the default is that there will be discovery unless it
is blocked. 7his Principle permits limited discovery proportionalely tied to the
claims actually at issue, after which there will be no more. The limited discovery
contemplated by this Principle would be in addition to the initial disclosures that
the Principles also require. Whereas the initial disclosures would be of
documents that may be used to support the producing party’s claims or defenses,
the limited discovery described in this Principle would be of documents that
support the requesting party’s claims or defenses. This Principle also applies to
electronic discovery.

We suggest the following possible areas of limitation for further consideration:

(1) limitations on scope of discovery (ie., changes in the definition of
relevancey),

(2)  limitations on persons from whom discovery can be sought;

3) limitations on the types of discovery (e.g., only document discovery, not
interrogatories);

(4)  numerical limitations (e.g., only 20 interrogatories or requests for
admissions; only S0 hours of deposition time);

(5) elimination of depositions of experts where their testimony is strictly
limited to the contents of their written report;

(6)  limitations on the time available for discovery;

10
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(7) cost shifting/co-pay rules;

(8)  financial limitations (i.e., limits on the amount of money that can be
spent—or that one party can require its opponent to spend—on discovery),
and

9) discovery budgets that are approved by the clients and the court.

For this Principle to work, the contours of the limited discovery we contemplate
must be clearly defined. For certain types of cases, it will be possible to develop
standards for the discovery defaults. For example, in employment cases, the
standard practice is that personnel files are produced and the immediate
decisionmaker is deposed. In patent cases, disclosure of the inventor’s notebooks
and the prosecution history documents might be the norm. The plaintiff and
defense bars for certain types of specialized cases should be able to develop
appropriate discovery protocols for those cases.

We emphasize that the primary goal is to change the default from unlimited
discovery to limited discovery. No matter how the limitations are defined, there
should be limitations. Additional discovery beyond the default limits would be
allowed only on a showing of good cause and proportionality.

We hasten to note again that this Principle should be read together with the
Principles requiring fact-based pleading and that each party forthwith should
produce at the beginning of litigation documents that may be used to support that
party’s claims or defenses. We expect that the limited discovery contemplated by
this Principle and the initial-disclosure Principle would be swift, useful and
virtually automatic.

We reiterate that there should be a continuing duty to supplement disclosures and
discovery responses.

. All facts are not necessarily subject to discovery.

This is a corollary of the preceding Principle. We now have a system of
discovery in which parties are entitled to discover all facts, without limit, unless
and until courts call a halt, which they rarely do. As a result, in the words of one
respondent, discovery has become an end in itself and we routinely have
“discovery about discovery”. Recall that our current rules were created in an era
before copying machines, computers and e-mail. Advances in technology are
overtaking our rules, to the point that the Advisory Committee Notes to Rule
26(b)(2)(B) of the Federal Rules of Civil Procedure state that “It is not possible to
define in a rule the different types of technological features that may affect the
burdens and costs of accessing electronically stored information.”

There is, of course, a balance to be established between the burdens of discovery
on the one hand and the search for evidence necessary for a just result on the other
hand. This Principle is meant to remind courts and litigants that discovery is to be

11
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limited and that the goal of our civil justice system is the “just, speedy, and
inexpensive determination of every action and proceeding”.

Discovery planning creates an expectation in the client about the time and the
expense required to resolve the case. Additional discovery issues, which may
have been avoidable, and their consequent expense may impair the ability of the
client to afford or be represented by a lawyer at trial.

. Courts should consider staying discovery in appropriate cases until
after a motion to dismiss is decided.

Discovery should be a mechanism by which a party discovers evidence to support
or defeat a valid claim or defense.” Tt should not be used for the purpose of
enabling a party to see whether or not a valid claim exists. If, as we recommend,
the complaint must comply with fact-based pleading standards, courts should
have the ability to test the legal sufficiency of that complaint in appropriate cases
before the parties are allowed to embark on expensive discovery that may never
be used.

. Discovery relating to damages should be treated differently.

Damages discovery is significantly different from discovery relating to other
issues and may call for different discovery procedures relating to timing and
content. The party with the burden of proof should, at some point, specifically
and separately identify its damage claims and the calculations supporting those
claims. Accordingly, the other party’s discovery with respect to damages should
be more targeted. Because damages discovery often comes very late in the
process, the rules should reflect the reality of the timing of damages discovery.

. Promptly after litigation is commenced, the parties should discuss the
preservation of electronic documents and attempt to reach agreement
about preservation. The parties should discuss the manner in which
electronic documents are stored and preserved. If the parties cannot
agree, the court should make an order governing electronic discovery
as soon as possible. That order should specify which electronic
information should be preserved and should address the scope of
allowable proportional electronic discovery and the allocation of its
cost among the parties.

Electronic information is fundamentally different from other types of discovery in
the following respects: it is everywhere, it is often hard to gain access to and it is
typically and routinely erased. Under judicial interpretations, once a complaint is
served, or perhaps even earlier, the parties have an obligation to preserve all

 We recognize (hal discovery need not be limited to admissible evidence, but if the discovery does not
ultimately lead to evidence that can be used at trial, it serves very little purpose.

12
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material that may prove relevant during a civil action, including electronic
information. That is very difficult, if not impossible, to accomplish in an
environment in which litigants maintain enormous stores of electronic records.
Electronic recordkeeping has led to the retention of information on a scale not
contemplated by the framers of the procedural rules, a circumstance complicated
by legitimate business practices that involve the periodic erasure of many
electronic records.

Often the cost of preservation in response to a “litigation hold” can be enormous,
especially for a large business entity.

Under Federal Rule of Civil Procedure 16(b), which was amended in 2006 to
include planning for the discovery of electronic information, the initial pretrial
conference, if held at all, does not occur until months after service of the
complaint. By that time, the obligation to preserve all relevant documents has
already been triggered and the cost of preserving electronic documents has
already been incurred. This is a problem.

It is desirable for counsel to agree at the outset about electronic-information
preservation and many local rules require such cooperation. Absent agreement of
counsel, this Principle requires prompt judicial involvement in the identification
and preservation of electronic evidence. We call on courts to hold an initial
conference promptly after a complaint is served, for the purpose of making an
order with respect to the preservation of electronic information. In this regard, we
refer to Principle 5 of the Sedona United States Principles for Flectronic
Document Production.®

We are aware of cases in which, shortly after a complaint is filed, a motion is
made for the preservation of certain electronic documents that otherwise would be
destroyed in the ordinary course. See, e.g., Keir v. Unumprovident Corp., No. 02
Civ. 8781, 2003 WL 21997747 (SD.N.Y. Aug. 22, 2003) (counsel told court that
simply preserving all backup tapes from 881 corporate servers “would cost
millions of dollars” and court fashioned a very limited preservation order after
requiring counsel to confer).

This Principle would mandate electronic-information conferences, both with
counsel and the court, absent agreement. Before such a conference, there should

© The Sedona Conforence is a nonprofit law and policy think tank based in Scdona, Arizona. It has published

principles relating to clectronic document production. Scdona Canada was formed in 2006 out of a recognition that
electronic discovery was “quickly becoming a laclor in all Canadian civil litigation, large and small.” An overview
of the Principles developed by Working Group 1 and Working Group 7 (“Sedona Canada™) are in Appendix B. The
complete publications of both Working Groups are The Sedona Principles, Second Edition: Best Practices,
Recommendations & Principles for Addressing Electronic Document Production (The Sedona Conference®™ Working
Group Series, 2007) and The Sedona Canada Principles Addressing Flectronic Discovery (A Project of The Sedona
Conference® Working Group 7, Sedona Canada, January 2008), and (e full text of each document may be

downloaded free of charge for personal use from www.thesedonac

nference.org.
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be a safe harbor for routine, benign destruction, so long as it is not done
deliberately in order to destroy evidence.

The issue here is not the scope of electronic discovery; rather the issue is what
must be preserved before the scope of permissible electronic discovery can be
determined. It is the preservation of electronic materials at the outset of litigation
that engenders expensive retention efforts, made largely to avoid collateral
litigation about evidence spoliation. Litigating electronic evidence spoliation
issues that bloom after discovery is well underway can impose enormous expense
on the parties and can be used tactically to derail a case, drawing the court’s
attention away from the merits of the underlying dispute. Current rules do not
adequately address this issue.

. Electronic discovery should be limited by proportionality, taking into
account the nature and scope of the case, relevance, importance to the
court’s adjudication, expense and burdens.

Our respondents told us that electronic discovery is a nightmare and a morass.
These Principles require early judicial involvement so that the burden of
electronic discovery is limited by principles of proportionality. Although the
Advisory Committee on Civil Rules attempted to deal with the issues in new Rule
26(b)(2), many of our respondents thought that the Rule was inadequate. The
Rule, in conjunction with the potential for sanctions under rule 37(e), exposes
litigants to a series of legal tests that are not self-explanatory and are difficult to
execute in the world of modem information technology. The interplay among
“undue cost and burden,” “reasonably accessible,” “routine good faith operation,”
and “good cause,” all of which concepts are found in that rule, presents traps for
even the most well-intentioned litigant.

2 o

We understand that more than 50 district courts have detailed local rules for
electronic discovery. The best of those provisions should be adopted nationwide.

We are well aware that this area of civil procedure continues to develop and we
applaud efforts such as new Federal Rule of Evidence 502 seeking to address the
critical issue of attomey-client privilege waiver in the production of documents,
including electronic records. It remains to be seen, however, whether a
nonwaiver rule will reduce expenses or limit the pre-production expense of
discovery of electronic information.

. The obligation to preserve electronically-stored information requires
reasonable and good faith efforts to retain information that may be
relevant to pending or threatened litigation; however, it is
unreasonable to expect parties to take every conceivable step to
preserve all potentially relevant electronically stored information.
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. Absent a showing of need and relevance, a party should not be
required to restore deleted or residual electronically-stored
information, including backup tapes.

. Sanctions should be imposed for failure to make electronic discovery
only upon a showing of intent to destroy evidence or recklessness.

. The cost of preserving, collecting and reviewing electronically-stored
material should generally be borne by the party producing it but
courts should not hesitate to arrive at a different allocation of
expenses in appropriate cases.

The above Principles are taken from the Sedona Principles for Addressing
Llectronic Document Production (June 2007) and the Sedona Canada Principles
Addressing Electronic Discovery (January 2008). They are meant to provide a
framework for developing rules of reasonableness and proportionality. They do
not replace or modify the other Principles relating to the limitation of discovery.
They are merely supplemental.

By way of explanation, we can do no better than to quote from two Canadian
practitioners who have studied the subject extensively and who bring a refreshing
viewpoint to the subject:

The proliferation in recent years of guidelines, formal and informal
rules, articles, conferences and expert service providers all dealing
with e-discovery may, at times, have obscured the reality that e-
discovery must be merely a means to an end and not an end unto
itself. E-discovery is a tool which, used properly, can assist with
the just resolution of many disputes; however, used improperly,
e-discovery can frustrate the cost-effective, speedy and just
determination of almost every dispute.

E-discovery has had, and it will continue to have, a growing
importance in litigation just as technology has a growing
importance in society and commerce. It is up to counsel and the
judiciary to ensure that e-discovery does not place the courtroom
out of the reach of parties seeking a fair adjudication of their
disputes.

B. Sells & TJ Adhihetty, E~discovery, you can't abways get what
you want, International Litigation News, Sept. 2008, pp. 35-36.
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. In order to contain the expense of electronic discovery and to carry
out the Principle of Proportionality, judges should have access to, and
attorneys practicing civil litigation should be encouraged to attend,
technical workshops where they can obtain a full understanding of the
complexity of the electronic storage and retrieval of documents.

Although electronic discovery is becoming extraordinarily important in civil
litigation, it is proving to be enormously expensive and burdensome. The vast
majority (75 percent) of our respondents confirmed the fact that electronic
discovery has resulted in a disproportionate increase in the expense of discovery
and thus an increase in total litigation expense. Electronic discovery, however, is
a fact of life that is here to stay. We favor an intensive study to determine how
best to cope with discovery of this information in an efficient, cost-effective way
to ensure expenses that are proportional to the value of the case.

Unfortunately, the rules as now written do not give courts any guidance about
how to deal with electronic discovery. Moreover, 76 percent of the respondents
said that courts do not understand the difficulties parties face in providing
electronic discovery. Likewise, trial counsel are often uninformed about the
technical facets of electronic discovery and are ill-equipped to assist trial courts in
dealing with the issues that arise. Some courts have imposed obligations on
counsel to ensure that their clients fully comply with electronic discovery
requests; litigation about compliance with electronic discovery requests has
become commonplace. We express no opinion about the legitimacy or
desirability of such orders.

It does appear, however, that some courts do not fully understand the complexity
of the technical issues involved and that the enormous scope and practical
unworkability of the obligations they impose on trial counsel are often impossible
to meet despite extensive (and expensive) good-faith efforts.

At a minimum, courts making decisions about electronic discovery should fully
understand the technical aspects of the issues they must decide, including the
feasibility and expense involved in complying with orders relating to such
discovery. Accordingly, we recommend workshops for judges to provide them
with technical knowledge about the issues involved in electronic discovery. We
also recommend that trial counsel become educated in such matters. An informed
bench and bar will be better prepared to understand and make informed decisions
about the relative difficulties and expense involved in electronic discovery. Such
education is essential because without it, counsel increasingly will be constrained
to rely on third-party providers of electronic-discovery services who include
judgments about responsiveness and privilege among the services they provide, a
trend we view with alarm.
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. Requests for admissions and contention interrogatories should be
limited by the Principle of proportionality. They should be used
sparingly, if at all.

Requests for admission can be abused, particularly when they are used in large
numbers to elicit admissions about immaterial or trivial matters. Used properly,
they can focus the scope of discovery by eliminating matters that are not at issue,
presumably shortening depositions, eliminating substantial searches for
documentary proof and shortening the trial. We recommend meaningful limits on
the use of this discovery tool to ensure that it is used for its intended purposes.
For example, it could be limited to authentication of documents or numerical and
statistical calculations.

Even greater abuse seems to arise with the use of contention interrogatories. They
often seek to compel an adversary to summarize its legal theories and then itemize
evidence in support of those theories. Just as frequently, they draw lengthy
objections that they are premature, seek the revelation of work-product and invite
attorney-crafted answers so opaque that they do little to advance the efficient
resolution of the litigation. This device should be used rarely and narrowly.

EXPERTS

. Experts should be required to furnish a written report setting forth
their opinions, and the reasons for them, and their trial testimony
should be strictly limited to the contents of their report. Except in
extraordinary cases, only one expert witness per party should be
permitted for any given issue.

The federal rules and many state rules require written expert reports and we urge
that the requirement should be followed by all courts. The requirement of an
expert report from an expert should obviate the need for a deposition in most
cases. In fact, some Task Force members believe that it should obviate altogether
the need for a deposition of experts.

We also endorse the proposed amendment to Federal Rule of Civil Procedure
26(b)(4)(B) and (C) and recommend comparable state rules that would prohibit
discovery of draft expert reports and some communications between experts and
counsel.
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5. DISPOSITIVE MOTIONS

The Purpose of Dispositive Motions: Disposilive motions before trial identify and
dispose of any issues that can be disposed of without unreasonable delay or expense before, or in
lieu of, trial.

Although we do not recommend any Principle relating to summary judgment
motions, we report that there was a disparity of views in the Task Force, just as
there was a disparity of views among the respondents. For example, nearly 64
percent of respondents who represent primarily plaintiffs said that summary
Jjudgment motions were used as a tactical tool rather than in a good-faith effort to
narrow issues. By contrast, nearly 69 percent of respondents who represent
primarily defendants said that judges decline to grant summary judgment motions
even when they are warranted. This subject deserves further careful consideration
and discussion.

6. JUDICTAL MANAGEMENT

. A single judicial officer should be assigned to each case at the
beginning of a lawsuit and should stay with the case through its
termination.

The survey respondents agreed overwhelmingly (89 percent) that a single judicial
officer should oversee the case from beginning to end. Respondents also agreed
overwhelmingly (74 percent) that the judge who is going to try the case should
handle all pretrial matters.

In many federal districts, the normal practice is to assign each new case to a single
judge and that judge is expected to stay with the case from the beginning to the
end. Assignment to a single judge is the most efficient method of judicial
management. We believe that the principal role of the judge should be to try the
case. Judges who are going to try cases are in the best position to make pretrial
rulings on evidentiary and discovery matters and dispositive motions.

We are aware that in some state courts, judges are rotated from one docket to
another and that in some federal districts, magistrate judges handle discovery
matters. We are concerned that such practices deprive the litigants of the
consistency and clarity that assignment to a single docket, without rotation, brings
to the system of justice.

We are also cognizant of the fact that in some courts, the scarcity of judicial
resources will not allow for the assignment of every case to a single judge, but in
those cases, we recommend an increase in judicial resources so that this Principle
can be consistently followed.
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. Initial pretrial conferences should be held as soon as possible in all
cases and subsequent status conferences should be held when
necessary, either on the request of a party or on the court’s own
initiative.

In most systems, initial pretrial conferences are permissible but not mandatory.
This Principle would require such conferences in all cases. Sixty-seven percent of
our respondents thought that such conferences inform the court about the issues in
the case and 53 percent thought that such conferences identified and, more
important, narrowed the issues. More than 20 percent of the respondents reported
that such conferences are not regularly held.

Pretrial conferences are a useful vehicle for involving the court at the earliest
possible time in the management of the case. They are useful for keeping the
judge informed about the progress of the case and allowing the court to guide the
work of counsel. We are aware that there are those who believe that judges
should not become involved in litigation too early and should allow the parties to
control the litigation without judicial supervision. However, we believe that,
especially in complex cases, the better procedure is to involve judges early and
often.

Early judicial involvement is important because not all cases are the same and
because different types of cases require different case management. Some, such
as complex cases, require more; some, such as relatively routine or smaller cases,
require less. The goal is the just, cost-effective and expeditious resolution of
disputes.

Seventy-four percent of the Fellows in the survey said that early intervention by
judges helped to narrow the issues and 66 percent said that it helped to limit
discovery. Seventy-one percent said that early and frequent involvement of a
judicial officer leads to results that are more satisfactory to the client.

We believe that pretrial conferences should be held early and that in those
conferences courts should identify pleading and discovery issues, specify when
they should be addressed and resolved, describe the types of limited discovery
that will be permitted and set a timetable for completion. We also believe the
conferences are important for a speedy and efficient resolution of the litigation
because they allow the court to set directions and guidelines early in the case.

. At the first pretrial conference, the court should set a realistic date for
completion of discovery and a realistic trial date and should stick to

them, absent extraordinary circumstances.

There has been a good deal of debate about the benefits of the early setting of a
trial date.
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In 1990, the Federal Judicial Center asked the Advisory Committee on Civil
Rules to consider amending Rule 16 to require the court to set a trial date at the
Rule 16 conference. The Advisory Committee chose not to do so “because the
docket conditions in some districts would make setting a realistic trial date early
in the case unrealistic”. R. Marcus, Retooling American Discovery for the
Twenty-First Century: Toward a New World Order?, 7 Tulane J. of Int’l & Comp.
Law 153, 179 (1999).

A majority of our respondents (60 percent) thought that the trial date should be set
carly in the case.

There can be significant benefits to setting a trial date early in the case. For
example, the sooner a case gets to trial, the more the claims tend to narrow, the
more the evidence is streamlined and the more efficient the process becomes.
Without a firm trial date, cases tend to drift and discovery takes on a life of its
own. In addition, we believe that setting realistic but firm trial dates facilitates the
settlement of cases that should be settled, so long as the court is vigilant to ensure
that the parties are behaving responsibly. In addition, it will facilitate the trials of
cases that should be tried.

In Delaware Chancery Court, for example, where complex, expedited cases such
as those relating to hostile takeovers are heard frequently, the parties know that in
such cases they will have only a limited time within which to take discovery and
get ready for trial. The parties become more efficient and the process can be more
focused.

A new IAALS study provides strong empirical support for early setting of trial
dates. Based on an examination of nearly 8,000 closed federal civil cases, the
TAALS study found that there is a strong positive statistical correlation between
the overall time to resolution of the case and the elapsed time between the filing
of the case and the court’s setting of a trial date. See Institute for the
Advancement of the American Legal System, Civil Case Processing in the
Federal Courts: A Twenty-First Century Analysis (forthcoming January 2009).

We also believe that the trial date should not be adjourned except under
extraordinary circumstances. The IAALS study found that trial dates are
routinely adjourned. Over 92 percent of motions to adjourn the trial date were
granted and less than 45 percent of cases that actually went to trial did so on the
trial date that was first set. The parties have a right to get their case to trial
expeditiously and if they know that the trial date will be adjourned, there is no
point in setting a trial date in the first place. It is noteworthy that the IAALS
study also found that in courts where trial dates are expected to be held firm, the
parties seek trial adjournments at a much lower rate and only under truly
extraordinary circumstances.
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. Parties should be required to confer early and often about discovery
and, especially in complex cases, to make periodic reports of those
conferences to the court.

Discovery conferences work well and should be continued. Over half

(59 percent) of our respondents thought that conferences are helpful in managing
the discovery process; just over 40 percent of the respondents said that discovery
conferences — although they are mandatory in most cases — frequently do not
occur.

Cooperation of counsel is critical to the speedy, effective and inexpensive
resolution of disputes in our civil justice system. Ninety-seven percent of our
respondents said that when all counsel are collaborative and professional, the case
costs the client less. Unfortunately, cooperation does not often occur. In fact, it is
argued that cooperation is inconsistent with the adversary system. Professor
Stephen Landsman has written that the “sharp clash of proofs presented by
adversaries in a highly structured forensic setting” is key to the resolution of
disputes in a manner that is acceptable to both the parties and society.

S. Landsman, ABA Section of Litigation, Readings on Adversarial Justice: The
American Approach to Adjudication, 2 (1988).

However, Chief Magistrate Judge Paul W. Grimm of the United States District
Court for the District of Maryland, referring specifically to Professor Landsman’s
comment, responded that

However central the adversary system is to our way of formal
dispute resolution, there is nothing inherent in it that precludes
cooperation between the parties and their attorneys during the
litigation process to achieve orderly and cost effective discovery of
the competing facts on which the system depends. Mancia v.
Mayflower Textile Servs. Co. et al., Civ. No. 1:08-CV-00273-CCB,
Oct. 15, 2008, p. 20.

Involvement of the court is key to effective cooperation and to a productive
discovery conference. Even where the parties agree, the court should review the
results of the agreement carefully in order to ensure that the results are conducive
to a just, speedy and inexpensive resolution of the dispute. Unlike earlier studies
and literature, the survey revealed that experienced trial lawyers increasingly see
the role of the judge as a “monitor” whose involvement can critically impact the
cost and time to resolution of disputes.

. Courts are encouraged to raise the possibility of mediation or other
form of alternative dispute resolution early in appropriate cases.
Courts should have the power to order it in appropriate cases at the
appropriate time, unless all parties agree otherwise. Mediation of
issues (as opposed to the entire case) may also be appropriate.
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This is a controversial principle; however, it recognizes reality.

Over half (55 percent) of the respondents said that alternative dispute resolution
was a positive development. A surprisingly high 82 percent said that court-
ordered alternative dispute resolution was a positive development and 72 percent
said that it led to settlements without trial.

As far as expense was concerned, 52 percent said that alternative dispute
resolution decreased the expense for their clients and 66 percent said that it
shortened the time to disposition.

Three conclusions could be drawn. First, this could be a reflection of the extent to
which alternative dispute resolution has become efficient and effective. Second,
it could be a reflection of how slow and inefficient the normal judicial process has
become. Third, it could be a reflection of the fact that ADR may afford the
parties a mechanism for avoiding costly discovery.

Whatever the reason, we acknowledge the results and therefore recommend that
courts be encouraged to raise mediation as a possibility and that they order it in
appropriate cases. We note, however, that if these Principles are effective in
reducing the cost of discovery, parties may opt more often for judicial trials, as
opposed to ADR. That is, at least, our hope.

We also note that under the Alternative Dispute Resolution Act of 1998 (28 USC
§ 651, et seq.), federal courts have the power to require parties to “consider”
alternative dispute resolution or mediation and are required to make at least one
such process available to litigants. We are aware that many federal district courts
require alternative dispute resolution and that some state courts require mediation
or other alternative dispute resolution in all cases. Some courts will not allow
discovery or set a trial date until after the parties mediate. While we believe that
mediation or some other form of alternative dispute resolution is desirable in
many cases, we believe that the parties should have the ability to say “no” in
appropriate cases where they all agree. This is already the practice in many
courts.

. The parties and the courts should give greater priority to the
resolution of motions that will advance the case more quickly to trial
or resolution.

Judicial delay in deciding motions is a cause — perhaps a major cause — of delay
in our civil justice system.” We recognize that our judges often are overworked
and without adequate resources. Judicial delay in deciding certain motions that
would materially advance the litigation has a materially adverse impact on the

’ One of our respondents described a case in which it took the court two years (o decide a summary judgment
motion. Such a delay is unacceptable and greatly increases the cost of litigation.
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ultimate resolution of litigation.* Tn this respect, we endorse Section 11.34 of the
Manual For Complex Litigation (Fourth) 2004:

1t is important to decide [summary judgment] motions promptly;
deferring rulings on summary judgment motions until the final
pretrial conference defeats their purpose of expediting the
disposition of issues.

It would be appropriate to discuss such motions at a Rule 16 conference so that
the court could be alerted to the importance of a prompt resolution of such
motions, since delay in deciding such motions almost certainly adds to the
expense of litigation.

. All issues to be tried should be identified early.

There is often a difference between issues set forth in pleadings and issues to be
tried. Some courts require early identification of the issues to be tried and in
international arbitrations, terms of reference at the beginning of a case often
require that all issues to be arbitrated be specifically identified. Under the Manual
For Complex Litigation (Fourth), Section 11.3, “The process of identifying,
defining, and resolving issues begins at the initial pretrial conference.” We
applaud such practices and this Principle would require early identification of the
issues in all cases. Such early identification will materially advance the case and
limit discovery to what is truly important. It should be carefully done and should
not be merely a recapitulation of the pleadings. We leave to others the description
of the form that such statement of issues should take.”

. These Principles call for greater involvement by judges. Where
judicial resources are in short supply, they should be increased.

This Principle recognizes the position long favored by the College. Judicial
resources are limited and need to be increased.

. Trial judges should be familiar with trial practice by experience,
judicial education or training and more training programs should be
made available to judges.

¥ At present, the Civil Justice Reform Act and current Judicial Conference policy require cach federal district
court to report on (1) motions and certain other matters pending for over six months and (2) cascs pending for over
three years, broken oul by judicial olficer. These reports are available [or a [ee only on the PACER Service Center
web site. We strongly encourage that CJRA reports be made available at no cost on the United States Couuts official
web site (syww.uscourts.gov), as well as on each district court’s individual web site within a reasonable time period

after the reports are completed. We also encourage state court systemns to provide similar information if they arc not

already doing so.

“ Section 11.33 of the Manual For Complex Litigation (Fourth) 2004, identifies six possible actions thal can
help identify, define and resolve issues.
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Knowledge of the trial process is critical for judges responsible for conducting the
trial process. We urge that consideration of trial experience should be an
important part of the judicial selection process. Judges who have trial or at least
significant case management experience are better able to manage their dockets
and to move cases efficiently and expeditiously. Nearly 85 percent of our
respondents said that only individuals with substantial trial experience should be
chosen as judges and 57 percent thought that judges did not like taking cases to
trial. Accordingly, we believe that more training programs should be made
available so that judges will be able more efficiently to manage cases so that they
can be tried effectively and expeditiously.
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NEXT STEPS

There is much more work to be done. We hope that this joint report will inspire substantive
discussion among practicing lawyers, the judiciary, the academy, legislators and, most
importantly, clients and the public. In the words of Task Force member The Honourable
Mr. Justice Colin L. Campbell of the Superior Court of Justice, Toronto, Ontario:

Discovery reform . . . will not be complete until there is a cultural change in the
legal profession and its clients. The system simply cannot continue on the basis
that every piece of information is relevant in every case, or that the ‘one size fits
all” approach of Rules can accommodate the needs of the variety of cases that
come before the Courts.

With financial support provided by IAALS, the members of the Task Force and the IAALS staff
have applied their experience to a year-and-a-half-long process in which they collectively
invested hundreds of hours in analyzing the apparent problems, studying the history of previous
reform attempts and in debating and developing a set of Proposed Principles. The participants
believe that these Principles may one day form the bedrock of a reinvigorated civil justice
process; a process that may spawn a renewal of public faith in America’s system of justice.

These men and women whose collective knowledge of these issues may be critical to future
reform efforts and the organizations they represent, are committed to participating in discussion
and activities engendered by the release of this Report.

Our civil justice system is critical to our way of life. In good times or bad, we must all believe
that the courts are available to us to enforce rights and resolve disputes — and to do so in a fair
and cost-effective way. At present, the system is captive to cost, delay, and in many instances,
gamesmanship. As a profession, we must apply our experience, our differing perspectives and
our commitment to justice in order to devise meaningful reforms that will reinstate a trustworthy
civil justice system in America.
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APPENDIX A

TAALS REVIEW OF PROCEDURAL REFORMS
IN FOREIGN JURISDICTIONS AND IN SOME STATES IN THE UNITED STATES

The Principles set forth in this report were not developed in a vacuum. Many are part of routine
civil practice and procedure in a wide variety of civil law and common law jurisdictions around
the world. While some have recently been developed in foreign jurisdictions in response to
concerns about cost and delay, others have had a long and successful history of minimizing those
concerns. The Principles have been developed in recognition of these practices and procedures.
We summarize below the application of both the Principles and the march toward comprehensive
reform in several foreign and state jurisdictions.

The Nature of Reform in Foreign Jurisdictions

There is a growing trend in foreign jurisdictions toward fact pleading, limited discovery and
active case management. Where recent reforms have been adopted, they have been systemic and
sweeping—not nibbles around the edges. Some of the jurisdictions have measured their reforms,
and our Principles build on that information as well.

In 1997, England and Wales undertook a complete overhaul of the civil justice system, resulting
in a rewrite of the rules of civil procedure. The new rules instituted a number of pre-action
protocols, a more detailed pleading requirement, defined limits on disclosure and discovery,
strict limits on expert witnesses and a track system in which cases are treated with different
procedures depending on complexity and amount in controversy. To ensure the success of the
new rules in practice, the English reforms granted courts broad case management powers and
encouraged judges to play an active role in the progression of a case.

In 2007, a review of the Scottish civil justice system began with a commitment to considering
widespread reform proposals, however radical. In the area of judicial management, Scotland has
already been experimenting with the use of a single judicial officer to handle a case from filing
to disposition—a practice that users have hailed as increasing consistency and facilitating
agreement.

More recently, Spain has made significant reforms to its code of civil procedure that established
greater judicial control and limits on the parties’ use and presentation of evidence. Germany is
presently engaged in a second round of procedural reforms, also employing increased case
management powers and a focus on simplifying procedure.

Canada, too, is taking a new look at its civil justice system. Drafts of revised civil procedure
rules are currently under consideration in the Canadian provinces of Alberta, British Columbia
and Ontario. Alberta’s standard of relevance in the context of discovery has already been
narrowed and the draft rules in Ontario and British Columbia would do the same. A
comprehensive reform proposal was recently released in New Zealand, part of which also
proposes to narrow the standard of relevance.
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Practices and Procedures in Foreign Jurisdictions

Specialized Rules. In recognition of the fact that trans-substantive rules are not necessarily the
most effective approach, many foreign jurisdictions have developed specialized rules and
procedures to deal with specific types of cases. Special procedures and case management
practices for commercial cases have been developed in England and Wales, Scotland, New
Zealand, and Toronto, Canada. In Scotland, practices and procedures have also been developed
in the area of personal injury litigation.

Fact-Based Pleading. Outside of the United States, fact pleading is largely the standard practice.
Foreign jurisdictions differ in the level of detail required by the pleadings; however, even in
common law countries like Canada, Australia and the United Kingdom, pleadings must at the
very least give a summary of the material facts. Many civil law countries have more stringent
pleading requirements. For example, Spain requires a complete narrative of the claim’s factual
background and German complaints must contain a definite statement of the factual subject
matter of the claim. French and Dutch pleadings must contain all the relevant facts and Dutch
rules further require that plaintiffs articulate anticipated defenses. The Transnational Principles
and Rules of Civil Procedure—drafted in part by the American Law Institute—specifically reject
notice pleading, opting instead for a fact-based pleading standard that applies to the claim,
denials, affirmative defenses, counterclaims and third-party claims.

Initial Disclosures. In most foreign countries, the initial disclosure requirements are closely
related to the pleading standard. The jurisdictions with the strictest pleading standards also
usually require parties to supplement the pleadings with documents or evidence that propose an
appropriate means of proof for the factual assertions made in the pleadings. This is the practice
in The Netherlands, Spain, Germany, France and Scotland and under the Transnational
Principles. In the jurisdictions with more lax fact-pleading standards—generally common law
countries—parties are usually not required to supplement the pleadings with documentary
evidence; however, initial disclosures must be made at a specified time shortly after the close of
the pleadings.

Discovery. Unbridled discovery is almost solely a hallmark of the United States civil justice
system. Many civil law countries do not have discovery at all as we understand it in the United
States, and even foreign common law jurisdictions have defined limits on the practice and tools
of discovery. In Australia, New Zealand, England, Wales and Scotland and under the
Transnational Principles, depositions are allowed only in limited circumstances or with court
approval. Scotland similarly limits interrogatories to specific circumstances, as does Australia
with the further restriction that interrogatories must relate to a matter in question. Recent rule
changes in Nova Scotia place presumptive limits on depositions where the amount in controversy
is under $100,000 and a draft proposal in Ontario would allow the court to develop a discovery
plan in accordance with the principle of proportionality.

The scope of permissible discovery in many jurisdictions is directly tied to the issues set forth in
the pleadings. “Relevant documents” in England and Wales are those that obviously support or
undermine a case; specifically excluded are documents that may be relevant as background
information or serve as “train of enquiry”. Courts in New South Wales, Australia, and the
Transnational Principles similarly reject the “train of enquiry” approach. Courts in Queensland
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and South Australia employ a “directly relevant” standard under which the fact proved by the
document must establish the existence or nonexistence of facts alleged in the pleading. In
Queensland, this approach has been recognized as having substantially reduced the expense of
discovery.

Related Civil Justice Reforms in the United States. Some state jurisdictions in the United States
have also moved, or are moving, in a similar direction. State rules of civil procedure in Oregon,
Texas and Arizona—the last of which traditionally modeled state rules on their federal
counterparts—show that practices like fact pleading, early initial disclosures and presumptive
limits on discovery are not inconsistent with the style of civil justice in the United States. At the
federal level, the Private Securities Litigation Reform Act and recent Supreme Court decisions
also illustrate the perceived shortcomings of notice pleading in today’s complex litigation
environment.

Specialized rules and procedures have also been developed in United States courts for certain
case types, including commercial, patent and medical malpractice cases. Some state jurisdictions
have simplified procedures for claims under a certain amount in controversy or in which the
parties elect a more streamlined process—e.g., Rule 16.1 in Colorado.
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produce relevant clectronically stored information were inadequate.

Tl‘.e primary soutce of electronically stored information for production should be active data and information. Resort to
backup tapes and other sousces of elec! tronic liy stored information that are not reasonably o
requires the rcque:tmv party to demonstrate need and relevance that oatweigh the costs and burdens of refrieving and
processing the electronically stored information from such sources, including the disruplion of business and information
management activities.

Absent a showing of special need and relevance, a responding party should not be required o preserve, review, or
produce deleted, shadowed, fragmented, or residual electronically stored information.

A responding party should follow reasonable procedures io protect privileges and objections in conneclicn with the
production of elecironically stored information.

A responding parly may satisfy its good failh obligalion {o preserve and produce relevant electronically siored information
by using cleclronic lools and processes, such as dala sampling, scarching, or the use of seleclion eriloria, lo identify data
reasonably likely to contain relevant information.

Absent party agreement or court erder specifying the form or forms of production, production should be made in the form
or forms in which the information is erdinarily maintained or in a reasonably usable form, iaking into accouat the need 1o
produce reasonably accessible meladaia that will enable the receiving parly io have the same ability 1o access, search, and
display the information as the producing parly where appropriate ot necessary in light of the nature of the information
and the needs of the case.

Absent a specific objection, party agreement er courl order, the reasonable costs of re igving and reviewing electronically
stored information should be borne by the responding party, uniess the information sought is not reasonably available to
the responding party in the ordinary course of business. Tf the information sought is not reasanably available to the
responding pwrtyv the ordinary course ol business, then, absent special circumstances, the aosts of retrieving and
reviewing such eleciromic information may be shared by or shifted io the requesting party.

Sanctions, including spoliation findings, should be considered by the courl only i it finds that there was a clear duty Lo
preserve, a culpable (ailure Lo preserve and produce relevant electronically stored information, and a reasonable
probability that the loss of the evidence has materially prejudiced the adverse party
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Mégnf%?gnce The Sedona Canada Principles

Addressing Electronic Discovery

Principle 1: lilectronically stored information is discoverable.

Principle 2: Trn any proceeding, the partics should ensure that steps talen in the discovery process are
proportionate, taking into account (1) the nature and scope of the litigation, including the
importance and complexity of the sssues, ntetest and amounts at stake; (1) the relevance of the
available clectronically stored information; (iif) its importance to the court’s adjudication in a given
case; and (iv) the costs, burden and delay that may be imposed on the parties to deal with
clectronically stored information.

Principle 3: As soon as litigation is reasonably anticipated, partics must consider their obligation to take
reasonable and good faith steps to preserve potentially relevant electronically stored informaton.

Principle 4: Counscl and parties should meet and confer as soon as practicable, and on an ongoing basis
regarding the identification, preservation, collection, review and production of electronically stored
information.

Principle 5: The partics should be prepared to produce relevant electronically stored information that is

reasonably accessible in terms of cost and burden.

Principle 6: A party should not be required, absent agreement or a court order based on demonstrared need and
relevance, to search for or collect deleted or residual electromically stored mformation.

Principle 7: A party may satisty its obligation to preserve, collect, review and produce electronically stored
information i good faith by using electronic tools and processes s as data sampling, searching
or by using selection criteria to collect potentially relevant electronically stored information.

Principle 8: Parties should agree as eatly as possible in the litigation process on the format i which
electronically stored information will be produced. Parties should also agree on the formar, content
and organization of information to be exchanged in any required list of documents as part of the
discovery process.

Principle 9: During the discovery process parties should agree to or, if necessary, seek judicial direction on
measures to protect privileges, privacy, trade secrets and other confidential information relating to
the production of electronic documents and dara.

Principle 10: During the discovery process, partics should anticipate and respect the rules of the forum in which
the litigation takes place, while appreciating the impact any decisions may have m related actions in
other forums.

Principle 11: Sanctions should be considered by the court where a party will be matertally prejudiced by another
party’s failure to meet any obligation to preserve, collect, review or produce clectronically st
nformation. The party i default may avoid sanctions if it demonstrates the fatlure was not
intentional or reckless.

yred

Principle 12: The reasonable costs of preserving, collecting and reviewing clectronically stored information will
generally be bome by the party producing it. In linited citcumstances, it may be appropdate for the
partics to areive at a different allocation of costs on an interim basis, by cither agreement or court

order.
m Coopyright & 2008, The Sedona Conference™. Reprinted aontesy of The Sedona Conforence™.
i i gs (o fo . thesedonaconfesence 05, fo download d fiee copy of the complete docwmient for yoss pessonal wse.

Mr. FRANKS. And now we will recognize Mr. Hubbard for 5 min-
utes, sir.

TESTIMONY OF WILLIAM H.J. HUBBARD, ASSISTANT PRO-
FESSOR OF LAW, THE UNIVERSITY OF CHICAGO LAW
SCHOOL

Mr. HUBBARD. Thank you, Chairman Franks and Ranking Mem-
ber Nadler for this opportunity to testify.

I'm going to begin by simply highlighting a few of the points with
respect to the empirical data on the cost of litigation, discovery and
preservation in particular.
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I'm going to begin with the data on the cost of litigation and dis-
covery. In this context, I mean the cost of the processing, review,
and production of documents and data in litigation. The studies
that address the costs of litigation discovery do not include in those
costs the costs of preservation. I'm going to address those sepa-
rately in a moment.

A recent major study shows that most cases in Federal court in-
volve relatively modest spending on discovery. According to the
study, the median case in Federal court has about $35,000 in litiga-
tion costs split between the Plaintiff and the defendant. And of
these costs, about one-third is attributable to discovery.

In the median case, then, discovery costs do not appear to be
overwhelmingly high. One needs to be careful in interpreting this
data, however. If cases settle in order to avoid what would have
been high discovery costs, we are unable to observe those costs, and
those will not show up in the data. Furthermore, the median case
is not representative of the entire distribution of cases, and in this
respect, I'm drawing not only on the data from the FJC study,
which was referenced in the comments earlier, but also a number
of other studies focusing on the costs of litigation, and my own in-
terpretation of data that I have collected.

The median case is not representative of the entire distribution
of cases. In fact, the distribution of litigation and discovery costs
has what I'd like to refer to as a long tail. There are many cases
that have relatively modest costs, but a small but substantial num-
ber of cases whose costs vastly exceed the cost of the median case.

In this respect, looking only at the Federal Judicial Center study
data, we see that the top 5 percent of cases have discovery costs
that go into the hundreds of thousands of dollars. And, in fact, the
distribution of costs is so skewed that the top 5 percent of cases
in terms of litigation costs account for 60 percent of all litigation
costs. This data suggests that this long tail of extreme outliers may
have a great impact on the overall costs of the civil justice system.

I'll now turn to the costs associated with the preservation of
data. Here I'm going to highlight two findings. First, it appears
that the costs of preservation, much like the costs of discovery, are
highly skewed. There are a large number of matters that have a
moderate amount of preservation and a long tail of matters in
which the preservation burdens are very high and very costly.

Secondly, there are many matters for which there are little or no
discovery or litigation costs in the sense that I discussed above, but
nonetheless have preservation costs and may, in fact, have very
high preservation costs. This is because there are many cases that
settle either before a lawsuit is filed or shortly after a lawsuit is
filed and therefore have very little attorneys’ fees.

To the eyes of judges and outside counsel, these cases appear to
be relatively inexpensive to the system. But to a party that has had
to preserve large amounts of data in anticipation of litigation, the
cost of that matter could be in the tens or hundreds of thousands
of dollars.

This is because, under current law, which is the product of judi-
cial decisionmaking, parties are required to disrupt or alter their
normal business activities for the sake of preservation, even before
a lawsuit is filed. This brings me to the question of how the Fed-
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eral rulemaking process might reduce the cost and burdens of the
civil litigation system. In this respect, the rules need to create in-
centives for the proper consideration of both the costs and benefits
of preservation and discovery.

As I mentioned, under current law, there’s an obligation imposed
on parties not only in Federal court to abide by Federal judicial de-
cisions on preservation, but also parties outside of Federal court,
and, in fact, parties who may anticipate litigation but, in fact,
never end up in Federal court, are, nonetheless, obligated to ob-
serve these rules with respect to preservation and incur the costs
of preservation, even if, as I said, the matters for which they are
preserving do not end up in court, let alone any Federal court.

Clear Federal rules should help to reduce the ambiguity and
overbreadth of current case law and reduce the costs of civil litiga-
tion to society. Thank you.

Mr. FRANKS. Thank you, Professor Hubbard.

[The prepared statement of Mr. Hubbard follows:]
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I. INTRODUCTION

As part of a larger reexamination of the Federal Rules of Civil
Procedure (“Rules”), the Advisory Committee on Civil Rules is
considering the possibility ol amendments to the Rules that would
govern discovery in civil litigation, and in particular the preservation
of documents and electronically stored information (I8SI).? This
activity comes amid a widespread call for rules reform arising out of
frustration with the cost of discovery and the patchwork of federal
case law on preservation obligations. Many companies, generally
companies who frequently find themselves defendants in federal court,
argue that uncertainty over preservation obligations forces them to
“‘over-preserve’—i.e., preserve more than a proper cost-benefit
analysis would otherwise require. Over-preservation involves
potentially large and otherwise unnecessary costs.

How serious are the problems of discovery costs and over-
preservation? There is a wealth of anecdotal evidence that these costs
can be cnormous in some cases, and that the cost of discovery
(including preservation) outweighs its benefit. Until recently,
however, there was virtually no empirical data on the costs of
discovery and preservation. New empirical work has begun to provide
cssential information on the nature and scope of discovery costs,
including the costs of preservation.

The key studies on discovery cosls are:

o Lee and Willging, Civil Rules Survey (2009),2
e Lawyecrs for Civil Justice, et al., Litigation Cost Survey (2010).3

With respect to preservation, I am leading the first major study of
preservation costs, the DPreservation Costs Survey, which was
commissioned by the Civil Justice Relorm Group.* Preliminary results
from this study have already yielded important findings, which 1 will
describe below. T report these findings in greater detail in:

1 Note that herein I will use “documents” and “information” interchangeably
to refer both the paper records and ESI.

2 Emery G. Lee IIT and Thomas E. Willging, National, Case-Based Civil Rules
Survey 35 (Federal Judicial Center 2009). T will reler to this study
throughout as the “Civil Rules Survey.”

3 Lawyers for Civil Justice, Civil Justice Reform Group, and U.S. Chamber
Institute for Legal Reform, Litigation Cost Survey of Major Companies
(Searle Center on Law, Regulation, and Economic Growth 2010) (herein,
“Litigation Cost Survey”).

4 The Civil Justice Reform Group describes itself as an organization formed
and directed by general counsel of Fortune 100 Companies concerned about
America’s justice system.



70

3 William H.J. Hubbard [13-Dec-11

e Hubbard, Preliminary Report (2011),5
e Hubbard, Letter to Judge Campbell (2011),°
Hubbard, Preservation under the Federal Rules (2011).7

These three documents are attached as Appendices to this Written
Statement.

The goal of this Written Statement is to summarize the central
[indings of the Civil Rules Survey, the Litigation Costs Survey, and
the Preservation Costs Survey, and provide analysis of how this data
should inform the Rulemaking process. Part II provides a short
overview of the discovery process to frame the following discussion.
Par( IIT discusses the data on discovery costs. Importantly, exisling
studies of discovery costs do not capture the costs of preservation. Part
IV discusses the data on preservation costs. Part V addresses some
policy implications for Rulemaking with respect to three aspects of
preservation: trigger, scope, and sanclions. I{ then provides estimates
of potential cost savings from new Rules and explains why some
proposed alternatives to new Rules will not work. The analysis in this
Written Statement will necessarily be brief; more detailed discussion
can be found in the Appendices.

I1. THE STAGES OF DISCOVERY

Discovery—the legal processes by which the parties unearth
information to be used in a case—is typically divided into five stages.
These stages are illustrated in the “discovery pyramid” in [figure 1
below. The discovery process begins with the preservation of
information that may be relevant to ongoing or threatened litigation.
Next comes the collection of documents for processing and review.
Processing refers to actions such as decryption, decompression, and
de-duplication of data. This renders data amenable to review and
reduces redundancies and other costs [urther downstream. Review is
the work of lawyers to determine relevance and privilege of the
documents in discovery, and production turns over to the other side
the relevant, non-privileged materials within the scope of discovery.
The ultimate goal of discovery, of course, is the use in litigation of
information valuable to the finder of fact.

5 William H. J. Hubbard, Preliminary Report on ithe Preservation Costs
Survey of Major Companies (Civil Justice Reform Group Sept. 8, 2011)
(Attached as Appendix A) (herein Preliminary Report).

5 William H. J. Hubbard, Letter to the Hon. David G. Campbell (Nov. 3, 2011)
(Attached as Appendix B).

7 Wilham H. J. Hubbard, “Preservation under the Federal Rules: Accounting
for the Fog, the Pyramid, and the Sombrero,” unpublished working paper
(Dec. 2, 2011) (Attached as Appendix C).
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FIGURE 1: THE DISCOVERY PYRAMTD

Production

Review

Processing

Collection

Preservation

The pyramid shape is deliberately chosen and will be familiar to
many practitioners. It indicates that not cverything that is preserved
is collected, and not everything that is collected is processed and
reviewed, and so on. The question for the policymaker is whether the
Rules governing discovery unnecessarily expand the base of the
pyramid in a way that increases costs out of proportion to any bencefit.
I will return to this question shortly. First, I will summarize some
data on the costs of discovery and preservation in particular.

ITI. COMMENTS ON THE COSTS OF DISCOVERY

Two studies on litigation costs, the Civil Rules Survey and the
Litigation Cosl Survey, shed light on the role of discovery in the cosls
of litigation. The Civil Rules Survey covers a large sample of outside
counsel from a broad cross-section of federal cases. Perhaps its most
salient finding is that the median per-case cost of litigation to
defendants in cases with discovery is $20,000. (The median cost for
plaintiffs is $15,000.) And in this sample, the cost of discovery is
maybe 30 percent of litigation costs. This result seems to suggest that
discovery cosls may nol, be a major problem.

The Litigation Cost Survey covers a different sample: in-house
counsel at large companies were asked about the costs of their largest
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lawsuits. The per-case average cost of discovery in this sample was
over $700,000. This resull suggests thal improving the elliciency of
discovery could lead to cost savings for the economy.

IFIGURE 2: LITIGATION COSTS WITH MEDIAN OF S20,000,
GTVEN A 1.0G NORMAL DISTRIBUTTON OF COSTS

Probability Density

0 MI)O 2(l)0 3(50 4(I)0
Litigation Costs (000s)

While the studies’ results appear to contradict each other, a careful
analysis shows otherwise. A closer look at the Civil Rules Survey
shows why: the 10th percentile of defendants’ litigation cost, $5,000, is
one-fourth the median, but the 95th percentile, $300,000, is fifteen
times the median! In other words, it. appears that the cost ol litigation,
and of discovery in particular, is a “long tail” phenomenon. The
distribution of costs has many cases close to zero, but also a long tail
of extreme, and extremely important, outliers. To illustrate this, T fit
the data from the Civil Rules Survey to the log-normal distribution,
which is commonly used by economists and fits the Civil Rules Survey
data remarkably well. See IFigure 2. The median (520,000) is marked
with a vertical line. Perhaps contrary to our intuition, the median case
is hardly representative. There is a bulk ol cases with low costs, and
then there is a “long tail” of extremely costly cases far above the
median. These latter cases are exactly the kinds of cases that the
Litigation Cost Survey addresses and investigates in greater detail .8

8 For further discussion of discovery costs, see Appendix A, pp. 5-7.
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How important is this “long tail”? Consider the following: in the
distribution illustrated above, the lop 5 percent of cases accounts for 60
percent of all litigation costs.

IV. COMMENTS ON THE COSTS OF PRESERVATION

Although preservation is a stage of discovery, it is important to
recognize that the studies cited above do not include the costs of
preservation in their estimates. Studies such as the Civil Rules
Survey obtain their cost. data [rom oulside counsel in litigaled cases,
and consequently cannot measure costs, such as preservation and
collection, that are borne by the parties themselves. Ilence, the
estimates of discovery costs in the Civil Rules Survey are really
estimates of processing, review, and production costs. The Litigation
Cost Survey, on the other hand, did collect data from in-house counsel,
and thus was able measure the cost of collection in addition to the
costs of processing, review, and production. Even the l.itigation Cost
Survey, however, did not capture preservation costs. This is lor two
reasons: Kirst, many of the costs of preservation, such as the costs of
committing IT resources and infrastructure and the lost time of
employees who must comply with “litigation holds,” are not observable
by in-house counsel; they don’t appear on any legal department’s
budget. Sccond, many of the disputes that currently impose
preservation costs on companies are not lawsuits—they are potential
lawsuits, and may never develop into litigation. The costs of
preservation in these disputes are totally invisible to the court system,
but arc very really to the parties that must bear them.

In this Part, I will show that the distribution of preservation costs
has a “long tail,” similar to other discovery costs. T will then briefly
discuss some of the “fixed costs of preservation” that can’t be detected
when looking at individual cases. I will then examine the volume of
data subject to preservation obligations relative to the amount of data
involved in other stages of litigation.

A. The Long Tail in Preservation

Preliminary resulls [rom the Preservalion Cosls Survey suggesl
that there is a “long tail” of preservation costs. The data displtayed in
Figurc 3 arc for a sample of 390 distinct matters involving 43,011
litigation holds issued at a large company over a five year period.?

9 In Figure 3, note that for graphical clarity, matters with more than 500
employees subject to hold have been included in the category for 500
employees subject to holds.
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FIGURE 3: DISTRIBUTTON OF NUMBER OF EMPLOYEES ON
LITIGATION HOLD PER MATTER
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This preliminary data suggests that preservation costs, like
litigation costs, are highly skewed, with a long tail in which a small
number of highly complex and burdensome cases accounts for a large
share of the total costs borne by individuals subject to holds.1?

B. The “Fixed Costs” of Preservation

While many costs of preservation, such as the cost of responding to
litigation holds, accrue on a per-case basis, other preservation costs
arc not tied to a particular matter. They instead reflect the costs for a
company to create internal systems to handle preservation across all
cases. These “fixed costs” include expensive investments in technology
that companies make in order to control what would otherwise be even
higher per-case preservation costs.

Preliminary results from the Preservation Costs Survey provide
examples of these fixed costs. One fixed cost is the cost of systems to
handle litigation hold notices. Two companies report that
implementing such systems cost approximately $800,000 to $900,000,
with upkeep and maintenance costs of $150,000 per year. Other
examples include a tool for collecting data to be preserved separately
that cost $4,800,000 to implement. One company’s data vault system
cost $12,000,000 to implement and maintain in 2010.

10 For further evidence and discussion, see Appendix A, pp. 8-10.
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Further research is necessary to provide estimates of the costs of
preservation that better capture the [ull range ol costs. These inilial
examples, however, indicate that compliance with broad preservation
obligations can be a very expensive undertaking for many
companies.’! As T estimate in Part V, the total cost of current Rules is
in the billions of dollars. Reducing these costs will potentiatty lower
product prices and create jobs.

C. The Discovery Sombrero

How does the amount of data subject to preservation compare to
the amount of data affected by other stages of discovery? [Figure 4
presents data from a large company on the number of custodians
involved in three stages of discovery: preservation, collection, and
processing. Out of over 5000 custodians placed on litigation hold, and
thus subject to preservation obligations, fewer than 10 percent
ultimately see their data collected, let alone processed.

FIGURE 4: NUMBER OF CUSTODIANS SUBJECT TO PRESERVATION,

COLLECTION, AND PROCESSING, FORTUNE 100 COMPANY
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Source: Hubbard, Preliminary Report.

11 For further discussion, see Appendix A, pp. 10-11.
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Tet’s return to the discovery pyramid in Part TI. Tn light of this
data, a more accurate representation would be a sombrero: a wide
“brim” of preservation, and a much narrower, tapering set of
documents subject to collection, processing, and so on. See [Migure 5.12

FIGURE 5: THE DISCOVERY SOMBRERO, WITH STAGES OF DISCOVERY
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Review

Processing
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Preservation

When we see the disproportionate bulk associated with
preservation, we begin to understand the urgency for new Rules
governing preservation. It is also important to understand why we see
this sombrero shape. Preservalion is unique in (wo important
respects, both of which bear directly on the proper direction of Rules
reform.

First, preservation is governed by Rules that are broad, unclear,
and lacking uniformity. This leads preserving parties (o “over-
preserve” because the boundaries of their obligations, and therefore
their risk of sanctions, are uncertain.

Second, under current law, preservation is an obligation imposed
not only on parties in lederal court, but also on parties oulside ol
federal court, i.e., parties who are not involved in litigation at all. The
other stages of discovery all occur in litigation, and the IFederal Rules

12 The illustration, of course, is not quite to scale. If this were drawn to scale,
the brim would be even wider, and the top of the sombrero would be
extremely narrow!
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governing discovery apply only to cases in federal court. But the
currenl lederal law on preservation places allirmalive obligations on
parties to undertake costly preservation activity before litigation
commences. As a consequence, companies have to incur the costs of
preservation in matters that never become lawsuits (and also matters
that end up in state, not federal, court).

Of course, the conduct of companics and individuals outside of
federal court is regulated by federal law all the time. But it is usually
substantive federal law, enacted by Congress. The federal courts
should be cautious before using the Federal Rules or their inherent
power to create affirmative obligations on individuals and businesses
in matters that never cross the threshold of a federal courthouse.!?

With this in mind, I now turn to question of whether new Rules
could improve the law governing preservation and generate significant
cost savings for the economy.

V. POLICY ANALYSIS

A. Trigger, Scope, and Sanctions

There are three major subjects that preservation Rules must
address. | provide a detailed analysis of these three subjects in my
paper, “Preservation under the Rules,” which is attached as Appendix
C. I summarize my arguments here.

The first question that Rules governing preservation must address
is when an obligation to preserve is triggered. Currently, the trigger is
the onset of litigation or the “reasonable expectation” of litigation. As
shown above, such a rule has the unintended consequence of federal
courts regulating the activity of parties in disputes that never end up
in federal court. Hence, the Rules should limit the triggering
event for the affirmative duty of preservation under the Rules
and under the federal court’s inherent power to the initiation
of proceedings in federal court.

Such a Rule would be good policy; in the next section I estimate
the cost savings from such a Rule. Tt also respects the myriad state
and federal laws that govern data preservation outside the context of
federal court, and it avoids the concern that the federal courts might
be imposing too much (in the way of affirmative duties) on parties not
in federal court.

Importantly, too, triggering the duly to preserve at the onsetl ol
federal litigation would not limit the ability of federal courts to police
attempts to destroy incriminating information. The duty to preserve
should not place affirmative obligations on parties who are not in
litigation to change their normal business activities and undertake

13 For further discussion, see Appendix C, pp. 11-19.
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costly actions to set aside documents and data. But parties out, of court
have never been allowed to—and must never be allowed lo—
deliberately destroy evidence with the purpose of preventing its use in
future litigation. This latter rule, which T call the duty not to spoliate,
would not be affected by a Rule governing trigger for the duty to
preserve. Unlike the duty to preserve, the duty not to spoliate does not
imposc costly obligations on parties: it requires that businesses and
individuals not interrupt their usual activities; i.e., not override their
usual  records management activities in order to dispose of
incriminating materials. The Rules will not affect any prohibition
against changing onc’s usual activitics in order to destroy
incriminating data.

The next major issue is the scope of the preservation obligation,
once lriggered. Here, the Rules should set presumptive limits on
the scope of preservation, for cxample by setting a limit of 15
custodians subject to a litigation hold in a case. Presumptive limits not
only reduce the costs of preservation; they give parties the incentive to
meaningfully negotiate over the scope of preservation. Currently, with
no presumptive limits on preservation, plaintiffs’ lawyers have the
incentive to ask that “everything” be preserved, and defense lawyers
have no incentive o involve the other side in the preservalion process.

Third, the Rules should address the standard for imposing
sanctions. Here, T will simply note that the reality of modern discovery
is that it often takes the form of a search for the needle in the
haystack. As such, when data is lost, the overwhelming likelihood
(absent evidence of bad faith) is that the lost data was neither
relevant nor prejudicial, if only because the vast majority of data is
never relevant or material. Rules governing sanctions should
take care to protect parties from sanctions that rest on
presumptions that any lost data is relevant and material.

B. Estimating Cost Savings from New Rules

Well-designed Rules governing preservation should generate
substantial savings in the costs of preservation and litigation. Many of
the costs savings are hard to project, given the limitations of current
data and the [act that some benelits of improved Rules will be
indirect, such as more meaningful and productive negotiations
between parties. To estimate one set of cost savings from improved
Rules, T will focus on two specific suggestions for Rules changes, one
regarding trigger and one regarding scope. (I do nol separalely
quantify the effect of a new Rule addressing sanctions, but my
estimates for the effects of Rules addressing trigger and scope assume
that a Rule appropriately clarifying sanctions is put in place.) These
are rough, “back of the envelope” calculations.
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To estimate some of the cost savings from a Rule regarding trigger,
[ will consider a Rule that places the trigger [or the duly Lo preserve at
the filing of a lawsuit in federal court, which | have argued is the
appropriate trigger point. Such a Rule would have two direct effects on
costs: First, it would reduce the number of matters subject to litigation
holds, because many or even most litigation holds at large companies
arc for matters for which there is no filed lawsuit. Sccond, it would
reduce the average scope of any given litigation hold. Why? Because
litigation holds would be implemented at, rather than (in some cases)
long before the onset of litigation, meaning that preserving parties
will have the benefit of a complaint (or subpoena) that clarifies the
proper scope of preservation. This allows parties to design litigation
holds to more efficiently capture the data most likely to be useful to
the parties.

To estimate some of the cost savings from a Rule regarding scope, |
will focus solely on a potential provision that would set a presumptive,
numerical limit for how many custodians would be subject to the duty
to preserve. In my Letter to Judge Campbell, | use the example of a
presumptive limit of 15 custodians.

Taken together, and using conservative estimates of the impact of
the new Rules, the total elfect is a reduction in litigation hold costs of
63 percent. Focusing only on the lost employee productivity caused by
litigation holds, I would estimate the dollar value of these
savings for a single, large company to be about $2 million. This
is intended as a lower bound estimate, because il includes only
the cost savings in employee time, and no other cost savings. Given
the thousands of large companies that face significant preservation
costs, one can extrapolate from this number to estimate that the
savings for all companies would be in the billions of dollars.!*

C. Why Rulemaking Is Needed

Finally, T note that the dialogue on rulemaking has included two
suggested alternatives to new Rules. First, there is the possibility that
improved technology will render moot concerns about preservation
costs (and maybe even discovery costs generally). Second, there is the
possibilily that continued development. of legal rules on a case-by-case
basis in the federal courts will eventually lead to the clarity that is
needed. I do not believe that either of these alternatives is viable.

Technology. There is no doubt that in some ways, technology has
reduced the costs of preservation. The per-unit-of-data cost of storage
has fallen exponentially for decades, and continues to fall. If the cost

14 For further discussion, and the details of the calculations underlying these
figures, see Appendix B at pp. 1-4.
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of preservation were simply the cost of storing a fixed amount of data,
the cost of preservation would have ceased (o be a live issue long ago.

But as discussed above, the main costs of preservation are not
storage costs. There is the human cost in terms of workers diverted
away from productive, business activity to preservation obligations.
There is also the cost of adapting new systems to preservation
obligations and managing the complexitics of legacy data and
outdated storage formats. The rapid advance of technology actually
exacerbates these costs. More importantly, technology’s full potential
to offer low-cost solutions to preservation cannot be realized so long as
legal obligations arc amorphous and unclear. Computers and
technology can help effectuate clear legal rules, but they can't make
confusing rules clear.'

Case-by-case law making. 1t has been suggested that the
continued evolution of the case law on preservation will lead to a
gradual convergence of rules, reducing the current uncertainty and
conllicting obligations imposed by the case law. I am skeptical that
this process offers significant hope for national uniformity. The law on
discovery, and preservation especially, is almost exclusively created at
the district court level. (Virtually all discovery rulings are “non-final
judgmenis” and thus not appealable.) Districl. courl opinions, of
course, are not even binding precedent in their own district, and in the
eight years since the landmark Zubulake case,'® there is not even
uniformity within circuits, let alone across cireuits.??

CONCLUSION

The Advisory Committee on the Civil Rules has undertaken a
reexamination of the Federal Rules to consider amendments that
would improve the efficiency and reduce the burdens of litigation. 1t is
focusing first on the Rules governing discovery and preservation rules,
and has requested empirical data on the costs of discovery and
preservation. Although the empirical studies to dale are preliminary,
it appears that companies could save billions of dollars with new Rules
clarifying the events triggering the duty to preserve, the scope of
preservation, and the standards for sanctions.

15 For further discussion, see Appendix A at pp. 16-17.
16 Zubulake v. UBS Warburg, 220 F.R.D. 212 (S.D.N.Y. 2003).
17 For further discussion, see Appendix C at pp. 27-29.
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Introduction

The Discovery Subcommittee of the Advisory Committee on Civil Rules is
currently pursuing the possibilily ol proposing federal rules (o address
preservation and spoliation issues in civil litigation. At its most recent major
conference, the May 2010 Conference on Civil Litigation at Duke Law School,
there was considerable supporl [or new rules in this area. The E-Discovery
Panel led by Judges Scheindlin and Facciola issued a statement that the
Panel “holds the consensus view that a rule addressing preservation (spolia-
tion) would be a valuable addition to the Federal Rules of Civil Procedure.”?
Nonetheless, much work remains before specific rules can be proposed.

One consensus that emerged at the May 2010 Duke Conference was the
need for further empirical research on the magnitude and nature of the costs
associated with civil litigation, including discovery and in particular preser-
vation. In response to this need, the Civil Justice Reform Group commis-
sioned me in the spring of 2011 to design and implement, an empirical survey
ol preservation costs borne by large companies in civil litigation.? This sur-
vey, which I will refer to as the “Preservation Costs Survey” in this report, is
part of a larger research agenda in which I am studying the size and distribu-
tion ol discovery cosls, and preservalion costs in particular. While this report
will focus primarily on the Preservation Costs Survey, 1 will discuss prelimi-
nary results from other aspects of my research to the extent that they are
relevant.

Many of the questions that the Preservation Costs Survey socks to shed
light on are the same questions raised by Judge David Campbell and Prof.
Richard Marcus as discussion points for the September 2011 Dallas Mini-
Conference.® These include the following:

o  What is the nature of the problem [of preservation of electronically
stored information (KS1)], and how are you addressing it?

1 Scheindlin, Shira A., John M. Facciola, Thomas Y. Allman, John M. Barkeid,
Joseph D. Garrison, Gregory P. Joseph, Dan Ll. Willoughby, Jr. 2010. lllements of a
Preservation Rule. online at http:/civilconference uscourts.gov/.

2 The Civil Justice Reform Group describes itself as an organization formed and
directed by general counsel of Fortune 100 Companies concerned about America’s
Jjustice system. For biographical information on the author of this report, please sce
Appendix A.

2 David Campbell and Richard Marcus, Memorandum (June 29, 2011). The
following bullet points are all quoted from this Memorandum.
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¢ In what percentage of lawsuits or potential lawsuits is the problem
arising?

e Are problems confined to very large, information-intensive cases,
or do they arise in medium and small cases as well?

e  What do the problems cost your organization and similar organiza-
tions on an annual basis?

e  Where are the costs incurred—in identifying and segregating rele-
vant, ESI, in storing ESI, in reviewing ESI before production in lit-
igation, in litigating ESI issues in court, in other ways?

o The FJC study |Lee (2011)] suggests that spoliation of KSI is rare-
ly raised in federal motions practice. Is that consistent with your
experience?

e Is there a significant cost associated with storing information pre-
served for litigation? . . .

¢ How will technology help reduce the cost of dealing with ESI in lit-
igation ovor the next few years?

e Are cost savings more likely to be achieved through advances in
technology than through a rule of civil procedure?

By presenting these questions, Judge Campbell and Professor Marcus
highlight the crucial reality that the first order of business in developing
sound rules 1o govern preservalion is [acl-linding. The current stale ol
knowledge on discovery costs—let alone preservation costs—is rudimentary.
While many practicing attorneys have rich and detailed knowledge of their
own cxperience with preservation, commentators have struggled to collect
and organize this anecdotal expertise into a coherent empirical picture.

Tndeed, to this day there is not even consensus on what litigation costs
are [or a typical case, with reputable sources providing numbers that may
seem surprisingly low (e.g., median defendant’s discovery costs of $20,000 in
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the Civil Rules Survey') to surprisingly high (e.g., discovery costs of S3.5
million for a “midsize” case in the View from the Front Lines®). As another
cxample, there is ancedotal cvidence that many companies fear spoliation
sanctions arising out of unclear preservation obligations, yet—as alluded to
in the bullet points above—there is also evidence that the imposition of
sanctions is rarc. Clearly, we need a better handle on the magnitude and
nature of the problems with preservation and spoliation belore deciding how
to address them.

Ongoing rescarch on the discovery process, of which the Preservation
Cosls Survey is a part, serves to advance our understanding ol preservation
costs, with the ultimate objective of a better-informed rulemaking process.
Indeed, preliminary results that T present below already begin to reconcile
some of the disparate results from carlier studies. Nonetheless, the Preserva-
tion Costs Survey is currently in its early stages, and more time is required
before a more complete picture of the scale and scope of preservation costs
cmerges.,

This preliminary report has four parts, which correspond to its four objec-
tives:

(1) To assess the need for empirical work in this area,

(2) To preview the contributions that this study of preservation costs can
provide,

(3) To provide an outline of the design of the Preservation Costs Survey,
which includes an initial phase of gathering data from a small sample
of companies, followed by a determination of whether a second phase,
involving a survey ol a broader spectrum ol companies, is leasible, and

(1) To describe the preliminary results from the first phase of the Preser-
vation Costs Survey, which involved detailed interviews with, and da-
ta gathering from, counsel at four large companics.

I. The Need for Empirical Study of Preservation Costs

Lack of data has been a long-standing impediment to constructive dialo-
gue and reforms addressing the costs of discovery. Over the last few years,

4 Emery G. Tee TIT and Thomas E. Willging, National, Case-Based Civil Rules
Survey 35 (FJC 2009). T will refer to this study throughoul as the “Civil Rules
Survey.”

5 Institute for the Advancement of the American Legal System (IAALS),
Electronic Discovery: A View from the Front Lines 5 (U. Denver 2008).
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however, growing awareness of the importance of quantifiable evidence on
the benefits and burdens of procedural rules has led to increasingly ambi-
tious efforts to empirically study the costs of eivil litigation. Several such
studies were presented at, the May 2010 Duke Conference. These included the
Civil Rules Survey by the Federal Judicial Center (FJC), the Member Survey
on Cwil Practice by the ABA Scction of Litigation,® and the Litigation Cost
Survey of Major Companies.”

Existing studies, to varying degrees, address aspects of the costs of dis-
covery, such as attorney’s fees in litigation, document review and production
cosls, and costs associaled with the processing ol ESI. These studies provide
very little discussion, however, of the costs of preservation.

Relatedly, there is little evidence on the costs associated with legal dis-
putes that do not result in a filed lawsuit. For most categories of legal dis-
putes, many or most, disputes never escalate into full-blown litigation—but
the possibility of litigation means that preservation obligations and other
litigation-related rules impose cosls in mallers thal never even reach the
courthouse. One limitation of studies such as the ABA Study and the FFJC
Study is that they are essentially surveys of outside counsel, and consequent-
ly cannol begin Lo quanlily cosls thal are internal to the client, or costls
associated with legal disputes that never reach the point that outside counsel
becomes involved.®

Understanding the full scope of preservation costs, therefore, requires a
close examination of preservation from the potential litigant's perspective, to
investigate the time and money devoted to preservation both before and after
lawsuits are actually filed. For many individuals and small businesses, of
course, litigation is unusual, but for large companics, litigation is an incvita-
bility, with hundreds or thousands of matters (lawsuits or potential lawsuits)
active at any given time. Thus, while large companies’ preservation activities
may not be representative of all litigants, studying large companies provides
the best opportunity for the collection of data on preservation costs across a
large number of matters, including both actual and potential litigation. The

& ABA Scction ol T.itigation, Member Survey on Civil Practice: Detailed Report
(ABA: Chicago, LL 2009) (herein, “ABA Study”).

7 Civil Justice Reform Group. Lawyers for Civil Justice, and U.S. Chamber
Institute for Legal Reform, Litigation Cost Survey of Major Companies (Searle Center
on Taw, Regulation, and Economic Growth: Chicago, 1T, 2010) (herein, “Litigation
Cost Survey”).

& A preliminary report from one of the companies participating the Preservation
Costs Survey indicates that 14 percent of matters with preservation hold notices do
not involve a filed lawsuit.
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Preservation Costs Survey intends to collect more data, and richer data, on
preservation costs than is currently known.

II. Contributions a Study of Preservation Costs Can Provide

As noted above, this preliminary report is intended to preview the Preser-
vation Costs Survey in light of the need for more empirical evidence on the
cosls of preservation. [vidence alone, however, is not sullicient to [ill the
gaps in our knowledge of the challenges presented by preservation obliga-
tions. What is also essential is an ongoing dialogue on how to interpret the
cvidence. My rescarch intends to contribute to this dialoguc by applying some
[undamental statistical and economic insights to the results ol various
studies, including the Preservation Costs Survey, and providing context to
what otherwise might be conflicting or incomplete statistical accounts.

Litigation Costs and the Long Tail

For example, consider the fundamental question: what does the distribu-
tion ol litigation costs look like? This is a question thatl recent studies have
not specifically taken up—but, as I will explain, is essential to understanding
the nature of the costs that discovery and preservation obligations impose.
An important source of information to date on the costs of litigation (but not
preservation) is the Civil Rules Survey. One of the most striking results of the
survey is that in the median case—specifically, the median case with discov-
cry—the costs of litigation are (arguably) modest, $15,000 for plaintiffs ancd
$20,000 for defendants. And of these costs, only a [raction (20 1o 30 percent)
are due to discovery.

Given these numbers, it would be fair to ask whether discovery is in fact
such a signilicant source ol costs. If the median cost ol discovery [or delen-
dants is $20,000, we are likely to visualize a distribution of costs that looks
something like a bell curve, or normal distribution, as illustrated in Figure 1.
Our intuition is that, given a median cost of $20,000 for defendants (the
vertical line in IMigure 1), most defendants experience costs close to that
median amount, in the same way that most test scores are close to the me-
dian scorc and students’ grades tend to fall into a bell curve.
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FIGURE 1: LITIGATION COSTS WITH MEDIAN OF $20,000,
ASSUMING A NORMAL DISTRIBUTTON OF COSTS
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This intuition, however, would lead us astray. Litigation costs are not
normally distributed. The clue to seeing this is to look at the Civil Rules
Survey reports of the 10th and 95th percentiles of the distribution of costs.
The 10th percentile, $5,000 is one-fourth the median, but the 95th percentile,
S300,000, is fifteen times the median! In other words, this is a clue that
litigation costs are not like lest scores, with a normal distribution ol costs
clustered close to the median, but instead more like the distribution of
income, or the distribution of stock returns—in other words, a “long tail”
phenomenon, where there is a large mass close to zero, but also a long tail of
extreme, and extremely important, outliers.

How does this change our intuition about litigation costs? Let’s fit the da-
ta from the Civil Rules Survey to the log-normal distribution, which is a
distribution used to describe the distribution of income and which fits the
data published in the Civil Rules Survey quite well. This is what the distribu-
tion of costs looks like:

[o>]
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FIGURE 2: LITIGATION COSTS WITH MEDIAN OF $20,000,
ASSUMING A 1.LOG NORMAT, DISTRIBUTION OT COSTS
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Once again, the median is marked with a vertical line. Bul we now see
that while the bulk of cases are still close to the median, there is also a “long
tail” of extremely costly cases that are nowhere close to the median. How
important is this “long tail’? Consider the following: in the distribution
illustrated above, the top & percent of cases accounts for 60 percent of all
litigation costs.

In this light, it is helplul to consider the Civil Rules Survey together with
the Litigation Cost Survey. The Litigation Cost Survey can be (rightly) criti-
cized as not a representative sample of all lawsuits, or even of all lawsuits at
large companics. It focuses on the cases with the highest litigation costs. But
the Civil Rules Survey, which does canvas a representalive sample ol law-
suits, reveals that the distribution of litigation costs is such that the largest,
most expensive cases carry great weight in the calculus of litigation costs.

In shor(, one response (o the Civil Rules Survey is 1o ask, “I[ most cases
have low discovery costs, why should we devote resources to rules reform that
may affect only the 5 percent of cases with high discovery costs?” But perhaps
a better question would be, “Should we explore rules relorm, il a reform that
affected only 5 percent of cases could help control 60 percent of litigation
costa?”
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Do Preservation Costs Have a Long Tail?

The next question that arises is whether we find a similar, “long tail” pat-
tern [or preservation costs. To answer this question, the Preservation Costs
Survey will be essential. Without data, we won’t know whether preservation
costs have a skewed distribution in the same way that litigation costs do.

Alter all, we might expect the skewness ol the distribution of litigalion
costs to arise out of the litigation process itself. Many cases settle early with
little discovery, while a few cases go all the way to trial. The low median of
litigation costs could merely reflect the fact that most cascs settle carly.

This factor, however, should not affect the distribution of preservation
costs, because the preservation obligation attaches at or before the onset of
litigation. Mos( preservation costs will be imposed on the parties regardless
of whether the case settles early or goes all the way to trial.

A sccond factor is that casc complexity may have a highly skewed distri-
bution, so that the long tail of litigation cosls partly reflects a long tail ol very
complex disputes. To the extent that the skewness of litigation costs is driven
by case complexity, we might expect preservation costs to have a distribution
with a long tail as well.

Some preliminary results from the Preservation Costs Survey offer sug-
gestive evidence in this regard. 'I'wo of the companies participating in Phase |
of the Survey (described in more detail below) have provided data on a
sample of litigation matters opened during two recent sample periods. In the
Company A data, for each matter there is information on the number of hold
notices issued and interviews conducted during a two-year window. In this
sample, there are 112 dislinel matlers representling actual or anticipaled civil
litigation.? During the sample period, a total of 5021 distinct actions were
taken—these include issuances of a litigation hold notice to an individual,
interviews, and revisions to and terminations of litigation holds. Of the 112
sample matters, the top five (which is 4.5% of the total) account for 1410 of
the 5021 actions—which is more than 28 percent of all actions. Indeed, more
than half of all preservation activity was generated by only 16 (or 14.3%) of
the mallers. As Figure 3 illuslrales, preservalion aclivily across cases as
Company A has a long tail, although not as extreme as the long tail for
litigation costs in the Civil Rules Survey.

2 Note that this sample excludes certain categories of cases, such as asbestos
cases, but is otherwise representative of civil matters requiring litigation holds.
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FIGURE 3: DISTRIBUTION OF PRESERVATION ACTIONS TAKEN,
COMPANY A LITIGATION HOT.D SAMPLE
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The data from Company D covers 390 distinct matters representing ac-
tual or anticipated civil litigation. For each matter the dataset provides the
number of individuals subject to a litigation hold in that matter. During the
five-year sample period, a total of 43,011 holds were issued. In this sample,
five percent of the matters account for more than 62 percent of the holds
issucd (26,864 holds out of 43,011). Sce Kigure 4.1°

This preliminary data suggests that preservation costs, like litigation
costs, are highly skewed, with a long tail in which a small number of highly
complex and burdensome cases account for a large share of the total costs
borne by individuals subjects Lo holds. It may therefore be productive o think
in terms of steps that can address the burdens of large, information-intensive
cases in particular.

The “Fixed Costs” of Preservation

Existing surveys of litigation costs, such as the Civil Rules Survey and the
Litigation Cost Survey focus on the costs of litigation on a per-case basis. As
the ligures above illustrate, the Preservation Cosls Survey seeks (o measure
the per-matter costs of preservation as well. But a study of preservation costs
has to account for a second type of cost as well. While many costs of preserva-
tion, such as the costs ol responding to litigation holds, accrue on a per-case
basis, other preservation costs are not tied to a particular matter, but instead
reflect the costs for a company to create internal systems to handle preserva-
tion across all cascs. These “fixed costs” include expensive investments in
technology thal companies make in order (o control what would otherwise be
even higher per-case preservation costs.

Importantly, while fixed costs arce not captured at all by the figures ahove,
the Preservation Costs Survey is measuring lixed cosls separalely. I have
initial data from two companies on the costs of computer systems (both
hardware and software) implemented by those companies to handle aspects
ol preservation. One [ixed cost is the cosl ol systems (o handle litigation hold
notices. Company A implemented a system to partially automate the issuing
and tracking litigation holds at a cost of approximately $900,000. Company B
is in the processing of implementing a new system with similar goals, and at
a similar cost (estimated to be $800,000). In addition o implementation costs
are upkeep and maintenance costs, which Company A estimates to be
S150,000 per year.

10 In Iigure 4, note that for graphical clarity, matters with more than 500
employees subject to hold have been included in the category for 500 emplovees
subject to holds.

10
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By far the largest fixed costs, however, are associated with the preserva-
tion of data itself. Every large company that T have encountered, both in my
practice experience and in connection with the Preservation Costs Survey,
has had a diverse set of systems used to address preservation obligations.
This is because of the large variety of types of EST, many of which have
distinct business purposes and arc used and stored in different ways on a
company’s compuler sysltems. To preserve all types ol ESI, therelore, requires
multiple preservation solutions.

Gathering data on the costs of all of the systems used for preservation in
any given company is a daunting task; il may not be [easible [or the Preser-
vation Costs Survey to collect such a comprehensive set of costs data. But
Phase T of the Survey has been able to identify costs for specific, recently-
implemented systems for which individual companies have information on
costs. For example, the tools used by Company A to collect data to be pre-
served at the outset of litigation—which is only a fraction of the data pre-
scerved—cost $4,800,000 to implement. The data vault system that Company
B uses Lo preserve certain lypes ol ESI, including email, cost $12,000,000 to
implement and maintain in 2010.

These are the costs lor individual syslems designed o address specilic
elements of the preservation obligation. A more comprehensive measure of
costs 1s much harder to quantify, both because of the number of systems
involved and because so many personnel within a company share responsibil-
ities lor preservalion, including individuals who otherwise have no connec-
tion with the law or litigation. Unlike litigation costs for outside counsel,
there are no itemized records of the costs of time spent by company em-
ployees on preservation. One of the goals of the Preservation Costs Survey is
Lo measure the cost of time spent on preservation by these individuals.

ldeally, too, we would like data from a larger set of companies to measure
both fixed costs and preservation costs associated with individual cases. With
this in mind, | will now turn to a description of the Preservation Costs Sur-
vey.

III.The Preservation Costs Survey

As noted above, | am currently in the process of undertaking a survey of
preservation costs at large companies. There are a number of aspects of
preservalion costls thal are unlike other litigalion cosls and which are partic-

ularly difficult to quantify. These include:

o Costs of discovery borne by in-house counsel and non-legal employees,
rather than by outside counsel;

e Costs to I'T infrastructure;

11
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o Costs from diversion of resources from non-legal functions; and
o Costs [rom risk and uncertainty of legal rules governing preservalion.

The goal of the Preservation Costs Survey is to obtain quantitative data on
these previously unmeasured costs and apply statistical and cconomic analy-
sis o this data. The desire is Lo inform the discussion on preservatlion cosls
and rules reform.

Given the complexily ol the topic, and the largely unprecedented nature ol
a study focused on preservation costs, I have established a two-phase study
design. Both phases of the Preservation Costs Survey involve the gathering of
information from large companics on a strictly confidential basis to ensure
that responses are as candid and complete as possible.

Phase I has already begun. Phase I has involved a set of four, in-depth
“case studies” of large companies. These case studies have involved both
qualitative interviews and requests for quantitative data to be used for
statistical analysis. The case studies have also included extensive written
survey testing in order to explore the feasibility of data gathering on each of
the questions above. This information will be used (o delermine whether a
broader survey is feasible, and if o, to draft an effective survey instrument
for use with a larger sample of companies during Phase II.

Phase II, if feasible, will begin some time after the Dallas mini-
conlerence. It will involve the crealion ol a [inal survey instrument Lo be used
in a survey of a larger number of companies. Together with the administra-
tion of this survey, I will continue qualitative interviews and the collection of
dalasels ol preservation activity [rom selected companies in order o creale as
complete a picture of the sources and amounts of preservation costs for large
companies. IT'he goal of Phase Il is to have the survey responses collected by
carly 2012. Bascd on analysis of the surveys, interviews, and datasets, 1 will
prepare a report on the Preservations Costs Survey in early 2012,

While Phase T has primarily served to lay the groundwork for Phase TT,
the case studics I have conducted have alrcady yiclded some valuable, even if
preliminary, results. I have discussed some of these insighls above. Below, 1
describe other results from Phase T of the Survey.

IV.Additional Results of Phase I of the Preservation Costs Survey

In my initial investigations, I am encountering a few recurring themes in
the interviews and responses from companies. | will describe these themes
here, with the caveal thal these are only preliminary impressions, and that a
final report at the conclusion of Phase II will present a more systematic
review of the responses of a larger sample of companies.
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Quantifying the Cosis of Preservation Is Difficuli, as the Cosis Are
Diverse and Borne by Many Groups within a Company

Phase I of the survey design [ocused nol only on quantilying some ele-
ments of the costs of preservation, but on understanding which aspects of the
costs of preservation are most susceptible to study and which will be the
hardest (o estimate. Nol surprisingly, the inlerviewed companies expressed
that estimating the costs of preservation is difficult. The reasons for this are
several:

First, unlike litigation costs such as outside counsel fees, the costs of pre-
servation are borne in-house. [Further, although some individuals, particular-
ly in the Legal and Legal IT functions, may spend most or all of their time
dealing with preservation issues, the vast majority of individuals affected by
the preservation obligation are mot connected to the legal function at all.
Instead, they are employees devoted to the business function, who happen to
be custodians of data that may be relevant to a legal matter or they are
employees devoled to the IT [unclion, who happen (o be responsible [or
gystems that may contain data relevant to a legal matter. As noted above in
Part II, the time and energy they must, divert, towards preservation is never
recorded or compensaled, unlike the (ime spent by dedicaled lawyers, such as
outside counsel.

Second, in today’s environment, preservation essentially requires the use
of automated systems for some or all aspects of preservation, including
identilying custodians, issuing holds, and facilitating the preservation ol ESI.
Quantifying the cost of designing, implementing, and maintaining such
systems can be difficult. Kven systems purchased from outside vendors, for
which there is an identifiable price tag, have costs that arc hard to quantify,
such as the time of in-house lawyers and IT specialists, the time of users, and
the costs of upkeep and maintenance.

Third, not only are the individuals allected by preservation dillused
throughout a company, but the types of actions that must be taken to pre-
serve data are widely varied as well. Some actions are routine and easily
described (even if estimating cost is difficult), such as designing and issuing
litigation hold notices, or crealing an archive ol preserved emails. Bul other
actions arise irregularly and sometimes require ad hoc solutions. These
situations may arise in the context of departing employees, from whom data
may nced to be collected from hard drives or loose media. This may sound
like a trivial undertaking if a single employee is involved, but the interviewed
companies see thousands of employees leave each year.

Other issues arise less [requently, bul are even more (ricky. Obsolete data
formats or storage systems need to be updated, and migrating data to new
systems without. the loss of information on hold can be difficult, requiring
workarounds tailored to the specific systems. These steps can cost millions.
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This is not to say that the costs of preservation should not be, or cannot
be, estimated. Rather, the costs of preservation are extensive and varied,
requiring further study before we can measure them with any confidence.

Some of the Largest Cosis of Preservation Are Related to Relatively
Small Categories of Preserved Material

Interviewees in Phase I have explained thal many of the largest costs of
preservation are related to the less salient aspects of preservation: legacy
data, data migration, data that was on hold but which has been released, and
data left over when a litigation hold ends. For example, Company A notes
that some ol the biggest headaches [or preservation involve departing em-
ployees’ hard drives, the migration of legacy data to current systems, the
preservation of data on computers and systems that require maintenance,
repair, or updates. Atlempls to reduce these costs have led to delays in the
roll-out of new applications and the delay of roll-out of new computers to
employees on hold. This has not only impacted productivity, but invited an
understandable backlash from employees on hold. In this way, some ol the
seemingly obscure aspects of preservation have had outsized effects on
business efficiency and employee morale.

Uncertainty about Preservation Obligations Leads to Querbroad
Preservation

Another common theme is that uncertainty about the scope of the preser-
vation obligation and the consequent [ear ol sanclions leads companies (o
preserve more than would otherwise be justified. Sanctions, of course, can be
very costly in monetary terms and can lead to adverse outcomes on the merits
in litigation as well. They also have a scvere reputational cost, and large
companies, no less than individuals, tend to work hard to avoid even the
appearance of being a scofflaw. For example, Company A expressed that its
policy is to make legal compliance a top priority, and thus the company seeks
Lo avoid sanctions or the perception of spoliation even il it is very costly Lo do
so—and it appears that it often is.

This reluctance to risk sanctions is consistent with a recent study of mo-
tions lor sanctions, which found a motion related to spoliation ol evidence in
only 0.15 percent of cases.! This figure is supported by initial Phase I survey
results, where Company A estimates that motions for sanctions are filed in
less than 0.5 percent of its cases.

1 Emery G. Lee 111, Motions for Sanctions Based Upon Spoliation of Evidence in
Civil Cases: Report to the Judicial Conference Advisory Commitiee on Civil Rules
(Federal Judicial Center 2011).

14
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What is the cost that Company A must pay in order to avoid the specter of
a spoliation claim? More research is required before T can quantify these
costs, but some preliminary data provides some insight into the extent of
overbroad preservation. At Company A, data is collected in only 14 percent of
matters in which data is preserved, and data is processed for review in only
about 8 percent of matters. Sce Figure 5. Looking at individual custodians
rather than matters, there is an even more stark dillerence beltween the
amounts preserved and the amounts ultimately collected and processed. See
Figure 6. Tn short, the vast majority of the data that is preserved is ultimate-
ly judged unnccessary to the litigation. But the vast majority of data that is
never used still imposes preservation cosls.!2

Technology Both Creates More Efficient Methods of Preservation and
Creates New Costs and Complexities

Technology has become a central part of business life, and it has come to
dominate the practice of discovery and preservation in particular. My inter-
views have revealed that rapidly advancing technology [or data storage and
processing has been both a source of rising costs and of cost savings.

One major cost, alluded to above, is that advancing technology means that
companies have (o account for an ever-growing number ol legacy [ormats and
platforms, which often require expensive and fime-consuming data migration
and archiving efforts. Kven advances in hardware cause problems, hecause as
computers are replaced, special efforts are needed to preserve data on indi-
vidual hard drives and other storage media.

One cost that is less often discussed is the fact that technology has neces-
sitated the crcation of entirely new departments within companies. The
companies interviewed all have what could be called (and usually is called) a
“Legal IT” function. This is a group or department that spans the space
between T.egal and IT to ensure that the company’s legal obligations with
respect o ils IT infrastructure are mel. As a practical matter, this means
that most of what Legal IT does is handle matters relating to the preserva-
tion of ESI. For example, Company D has at least seven employees whose
time is essentially dedicated to coordinating the 1T aspects of preservation
and collection in-house.

Of course, it is important to recognize that technology creates opportuni-
tics for cfficiencics, in addition to creating complexities. Company D describes
how it is working with outside vendors o improve the process [or delining
searches for email, so that a more precise set of emails is preserved in re-

12 The Preservation Costs Survey is working to determine the extent to which
these costs can be quantified.

16
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sponse to a litigation hold. Another example is software designed to assist in
indexing, searching, and foldering preserved data for collection and
processing. Company D) has spent around S1 million to implement and
maintain such a system over the last two years, but the interviewees see this
cost as a fraction of the savings it has generated.

Conclusion

This preliminary report on the Preservation Costs Survey begins to ad-
dress the serious need for data and analysis on the nature of preservation
costs. While the Preservation Costs Survey is currently in its carly stages,
some inilial resulls have emerged. ['or example, the cosls ol preservalion,
like the costs of litigation, exhibit a “long tail,” meaning that a small fraction
of cases account for most of the expenses associated with individual cases.
'urther, many costs ol preservation are “lixed cosls,” representing multi-
million dollar investments in technology to track and manage the preserva-
tion of an ever-expanding universe of KSI. Both case-specific costs, and the
lixed costs of preservation, could potentially be subjects [or rules relorm.

Of course, T should reiterate that these results are preliminary, and it
would be premature to judge any proposed rules based only on preliminary
lindings. The Preservalion Cosls Survey will generate additional results [rom
a larger sample of companies in the coming months. I will prepare a detailed
report on the Survey in early 2012 to describe and analyze the full set of
results.
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Appendix A: Biographical Information on William H.J. Hubbard

After graduating from the University of Chicago l.aw School with high
honors, 1 clerked [or the Honorable Patrick E. Higginbotham ol the U.S.
Court, of Appeals for the Fifth Circuit during the 2000 term. I worked as a
litigation associate at Mayer Brown LLP from 2001 through 2006, where |
was an original member of the [irm’s Eleclronic Discovery and Records
Management Group. As a member of this Group, I developed protocols for the
preservation of electronically stored information and created materials to be
used for defense-of-process in e-discovery disputes. My experience included
conducling on-site inlerviews and invesligalions related (o preservation
technology and processes for large companies. Other aspects of my practice
consisted of a broad range of pre-trial litigation and appellate litigation.

In 2006, I entered the PhD program in Lconomics al the University ol
Chicago. I received my PhD in August of this year. I have published or
forthcoming papers in the American Economic Review Papers & Proceedings,
Journal of Human Resources, and Journal of Human Capilal. 1 have pre-
sented working papers at the Annual Meetings of the American Economic
Association, the Milton Friedman Institute, and the University of Chicago
Law School.

T am an Assistant Professor of Law at the University of Chicago Law

School. | teach courses and seminars on civil procedure and economic analy-
sis of law.
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William H. J. Hubbard

Assistant Professor of Law

November 3, 2011

ITonorable David G. Campbell

Chair, Advisory Committee on Civil Rules
United States District Court

Sandra Day ()’Connor U.S. Courthouse, Suite 623
101 West Washington Street, SPC 58

Phoenix, AZ 85003-2156

email: David_Campbell@azd.uscourts.gov

Dear Judge Campbell:

| respectfully submit this letter, and the attached working paper, for the
Commitlee’s consideralion.

I had the privilege of attending the Discovery Subcommittee’s mini-conference in
Dallas, Texas on September 9, 2011, The thoughtful discussion at the mini-
conference prompted me to reconsider some of my views on preservation, as well as
identify what T believe are some important facls and consideralions that have been
neglected in the debate so far. | present these ideas in the attached working paper,
Preservation under the Federal Rules: Accounting for the Fog, the Pyramid, and the
Sombrero. | hope the Committee finds this paper useful.

Onme specific issue that arose out of the mini-conference was the question of whether
it is possible to estimate the potential cost savings from new Rules addressing
preservation. 'The remainder of this letter attempts to estimate some of the
potential effects that Rules changes may have on the costs of preservation.

Of course, there have been many suggestions for Rules changes, and T cannot
consider them all. Instead, T will locus on (wo specilic suggestlions [or Rules changes,
one regarding trigger and one regarding scope. (I do not separately quantify the
ellect. ol a new Rule addressing sanctions, but my estimates for the ellects of Rules
addressing trigger and scope assume that a Rule appropriately clarifying sanctions
is pul in place.) I have chosen these polential Rules [or two reasons: Firs(, they are
sufficiently clear that they can generate significant, measurable savings in the costs
of preservation. Second, they are examples of Rules changes that I believe, for the
reasons expressed in my attached paper, would be prudent o consider.
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Initially, I should note that these are rough, “back of the envelope” calculations. The
numbers are very lentative, and [ am conducting ongoing resecarch to gather more
data.! In the near future, | hope to estimate the costs of preservation and the effects
of Rules changes more precisely. Note, however, that to the extent that these
estimates are accurate they should be considererd lower bounds on the total cost
savings, because data limitatlions require me 1o [ocus only on the mosi easily
quantifiable avenues by which the Rules may affect the costs of preservation.

Trigger

To estimate some of the cost savings [rom a Rule regarding trigger, I will consider a
Rule that places the trigger for the duty to preserve at the filing of a lawsuit in
[ederal court, or (o crib language [rom one suggestion, al “the reasonable expeclation
of the certainty of litigation” in federal court.? Such a Rule would have two direct
ellects on costs: First, il. would reduce the number ol matters subject o litigation
holds, because many or even most litigation holds at large companies are for matters
[or which there is no filed lawsuil. Statements ai the Dallas mini-conference [rom
large companies indicated that perhaps 40 to 67 percent of their holds were for
matters not in active litigation. Second, it would reduce the average scope of any
given litigation hold. Why? Because litigation holds would he implemenied at, rather
than (in some cases) long before the onset of litigation, meaning that preserving
parties will have the beneli( of a complaint (or subpoena) thal clarifies the proper
scope of preservation. This allows litigation holds to more efficiently capture the
data most likely 10 be uselul o the parties.

ITow could one quantily these ellecis? Lel’s use the example of Microsoll, whose
statistics on preservation were discussed at the Dallas mini-conference. For the first
effect, 67 percent of Microsoft's holds that are for matters not in active litigation;
let’s say that half will no longer be needed under the new trigger Rule. Why only
half? Some of those holds will still be implemented, because the matter eventually
matures into litigation, or is subjoct to preservation obligations from a source other
than the federal courts. This implies a 33.5 percent reduction in the number of
matters subject to holds. For the second effect, Microsolt indicated that it has an
average of 45 custodians on hold per matter. |.et's assume a modest increase in
precision, leading 1o a new average ol 40 holds per malter.

Scope

To estimate some of the cost savings from a Rule regarding scope, I will focus solely
on a potential provision that would set a presumptive, numerical limit for how many
custodians would be subject to the duty to preserve. While my attached paper
emphasizes the benelit of such a rule 1o courts and litigation process as a whole (by

! For a description of this research, see Wilham H. J. Hubbard, Preliminary Report on the
Preservation Costs Survey of Major Companies (Sept. 8, 2011), http://www.uscourts.gov/
uscourts/RulesAndPolicies/rules/Agenda%20Books/Civil/CV2011-11.pdf, p. 193. The
Preliminary Report was commissioned by the Civil Justice Reform Group.

2 Preservation—>Moving the Paradigm to Rule Text (LCJ 2011).
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encouraging meaningful dialogue between parties), for the current calculations, I
will [ocus only on the direct reduction of costs (o preserving partics. To continue the
Microsoft example from above, Microsoft indicates that it has 329 matters with
14,805 separate custodian litigation holds, or 45 custodians per matter.® Without
committing to a specific numerical limit, let us suppose that the presumptive limit is
in the ballpark ol 15 custodians, a number I mention in my paper. Because il. is only
a presumption, and in order to give a conservative estimate, let us say that the effect
of the Rule is reduction of the average number of holds per matter to 25.

Total Effect on Costs

The total effect, in percentage terms, of the trigger and scope rules is a reduction in
litigation hold costs of 63 percent.* To put this in dollar lerms requires an eslimale
of the value of the time lost due to litigation holds. A 63 percent reduction in the
14,085 holds described by Microsofl, amounis to a reduction ol 9,327 holds. If each
hold takes only 8 hours of employee time (creating the hold and interviewing the
cuslodian [rom legal deparlment’s perspective; responding 1o Lhe hold, preserving
documents and data, and changing routines to preserve data going forward from the
custodian’s perspective), then this is a savings of 27,981 hours of employee time.
Based on the wage and salary profiles of custodians at another large company (I do
not have data from Microsoft), T would estimate that the average hourly wage
(including bonuses) ol a cuslodian is approximalely $70 per hour. This places the
savings for a single company at about $2 million.®

Given the thousands of large companies that face significant preservation costs, one
can exlrapolale [rom this number Lo estimale thal the savings [or all companies
would be in the billions of dollars.

Limitations of the Estimates

It is importanl Lo nole thal the (igures above are estimales ol Lhe cost of employee
time lost to litigation holds. Employee time is only one source of the costs of
litigation holds. Other costs of litigation holds include the cost of new or modified IT
infrastructure, both to create additional storage and to generate and process
litigation hold nolices. Further, litigation holds are only one source (bul a big source)
of preservation costs. Other costs include the new or modified 1T infrastructure to
address data not held by custodians, increased demands on legal and IT staff
(outside the litigation hold context), and the costs of retaining, retrieving and
processing largely inaccessible data such as legacy system data.

3 David M. Howard, Jonathan Palmer, and Joe Banks, Letter to the Hon. David G. Campbell
(Microsoft Corp. Aug. 31, 2011). Based on a review of the initial data I have compiled in the
Preservation Costs Survey, the number reported by Microsoft appears roughly representative
of large companies.

4 Holds per matter falls from 45 to 23 (44.4 percent), and total matters fall by 33.5 percent.
The cumulative effect is 0.536 * 0.665 = 0.370.

5 The calculation is 27,981 hours * 70 dollars/hour = $1.96 million.
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I do not have sufficient data to attempt estimates of such costs at this time, or how
new Rules would alleet those costs. Ongoing work will try to remedy this. In the
meantime, it is safe to say that based on the employee time cost of litigation holds,
estimates of the potential savings from new Rules are in the order of billions of
dollars.

Sincerely,

]
/

wy s
Wk

William H. . Hubbard

Attachment

cc: Honorable Steven M. Colloton
Honorable Paul S. Diamond
ITonorable Paul W. Grimm
Honorable Arthur 1. Harris
Honorable John G. Koeltl
Honorable Mark R. Kravitz
Honorable Michael W. Mosman
Honorable Solomon Oliver, fJr.
Honorable Gene E. K. Pratter
ITonorable Lee I1. Rosenthal
Honorable Randall 'I'. Shepard
ITonorable Tony West
Honorable Diane P. Wood
Professor Edward H. Cooper
Professor Richard L. Marcus
l.aura A. Briggs
Elizabeth Cabraser, Esq.
Ted Hirt, Esq.
Peler D. Keisler, Esq.
Dean Robert H. Klonoff
Andrea Kuperman
Peter G. McCabe
Benjamin J. Robinson
Jonathan C. Rose
Anton R. Valukas, Esq.
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Preservation under the Federal Rules:
Accounting for the Fog, the Pyramid, and the Sombrero

William H. J. Hubbard®

DRAFT — PRELIMINARY AND INCOMPLETE

The issue of preservalion presenis vexing problems for litiganis. Federal
courts enforce a duly to preserve under the Federal Rules of Civil Procedure,
bul the nalure of this duty remains unceriain. A number of amendments lo the
Federal Rules have been suggested, and the Civil Rules Advisory Committee is
considering the possibility of proposing rules. In this paper, I assess the need
for Rules amendments in light of the unique place that preservation occupies
in the discovery process. Because preservation occurs al the earliest stages of
litigation, oflen before a lawsuil is even filed, parlies musi make preservalion
decisions in an environment of greal uncertainty and sparse information—the
“fog of litigation.” I identify how the Federal Rules can better address trigger,
scope, and sanctions taking into account the fog of litigation. I then note why
reliance on evolving case law will not fully address the problems facing par-
ties.

INTRODUCGTION ..t itiirietieeetitit et eeeiuiaaeeeeeesobeareasaseaataseaaeasseasaeseesssebeaeaeensansaesessonenns 2
L. THE PYRAMID AND THE FOG. ..ottt e et 3
TE THE RUTE S e e e ettt a e anaaaes 7
111. THREE PROBLEMS AND THREE PROPOSALS ..o 10
A. Trigger: When Is a Pyramid Not a Pyramid?............................... 10
B. Scope: Bargaining over What? ..............ccoooooiiiiiiii e 19
C. Sanctions: When [s an Easy Case Not an Easy Case? ............ccc..o.. 24
IV. CAN WE RELY ON CASE LAW? ...ttt e e 26
CONCTIUSTON ..ttt e e eh e e ea e 28

T Assistant Professor of T.aw, The University of Chicago T.aw School. T am
grateful for comments from Douglas Baird, limily Buss, Steve llagenbuch,
and Ashish Prasad.
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INTRODUCTION

The Judicial Conference Subcommittee on Discovery is considering
formally proposing amendments to the Federal Rules of Civil Proce-
dure (“Rules”) that would govern the preservation of documents and
electronically stored information (ESI) in f[ederal litigation.® This ac-
tivily comes amid a widespread call for rules relorm arising out. of [ru-
stration with the patchwork of case law that currently governs preser-
vation and sanctions for spoliation in federal court litigation. Many
companies, generally companies who frequently find themselves de-
fendants in federal court, arguc that uncertainty over preservation
obligations forces them to “over-preserve’—i.e., preserve more than a
proper cost-benefit analysis would otherwise require. Over-
preservation involves potentially large and otherwise unnecessary
costs.

How serious is the problem ol over-preservation? There is a weallh
of anecdotal evidence that preservation costs can be enormous in some
cases, and that these costs can be disproportionate to the value of dis-
covery in some cases.? Empirical studies of preservation are currently
underway that will attempt to provide a less selective assessment of
preservation costs across a spectrum of cases.® Initial evidence is con-
sistent with the anecdotal accounts that there are a significant num-
ber of cases with unusually high preservation costs and that the total
costs of preservation for businesses may be very high.

1 Note that here and throughout this paper I will use “documents” and “in-
[ormation” interchangeably (o refer both the paper records and ESI.

2 Statements from a number of companies at a mini-conference on the possi-
bility of rulemaking on preservation are summarized in Richard Marcus,
Notes: Mini-Conference on Preservation and Sanctions, Dallas, Texas, Sepl. 9,
2011. This memo and a number of written submissions for this conference
which describe the experiences of specific companies are available online at
http://iwww.uscourts.gov/RulesAndPolicies/FederalR ulemaking/Overview/
DallasMiniConfSept2011.aspx (visited October 24, 2011) (herein “Dallas
mini-conference site”).

3 William H. J. Hubbard, Preliminary Report on the Preservation Costs Sur-
vey of Major Companies (Civil Justice Reform Group Sept. 8, 2011) (onlinc at
Dallas mini-conference site) (herein Preliminary Report); Nicolas M. Pace and
James N. Dertouzos, Letter to the Hon. David Campbell, Hon. Mark Kravitz,
and Hon. Lee Rosenthal (RAND Corp. Sept. 7, 2011) (online at Dallas mini-
conference site). The Preliminary Report was work commissioned by the Civil
Justice Reform Group, and | was compensated for my time preparing that
report.
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But even taking as given that preservation costs are unduly high
and that there is substantial legal uncertainty that leads to over-
preservation, there remains the question whether amending the Rules
can solve these problems. Rulemaking is a time-consuming and intri-
cate process; it is reasonable to ask “whether converting from common
law preservation doctrines to rules-based guidance provides sullicient.
benefits in predictability and perceived fairness to be worth the ef-
fort.”> How can we know?

To begin to answer this question, we need to understand the
source of the problems that preservation costs are creating for parties
in litigation. We then need to determine why existing rules have been
inadequate to address the needs of litigants. From there, we can as-
sess whether and how amending the Rules can improve the situation.
This paper’s goal is to begin to work through these steps.

Part. T begins by exploring a [amiliar [eature of litigation and a
source ol the problems posed by preservation: the “log of litigation.”
This paper will partly confirm our common intuition that the fog of
litigation means that preservation will have to be relatively broad.
But this paper will also challenge some of our intuitions about preser-
vation. The fog of litigation only cxists ex ante—a party anticipating
litigation and facing decisions about preservation may not know the
who the plaintiff will be, where the case will be filed, which legal theo-
ries will be raised, or even whether he or she has relevant and materi-
al information (and if so, where it is). Yet ex post after the case is filed,
the issues joined, and outside counsel and judges gel. involved, much of
this uncertainty is gone.

For judges, outside counsel, and academics, understanding the ex
ante perspective is essential to designing sound rules governing pre-
scervation, because the parties must make crucial preservation deci-
sions ex ante, in the fog of litigation. Yet judges, lawyers, and academ-
ics—precisely because our experience is based on what happens in
federal litigation—almost exclusively see preservation from the ex post
perspective. In this paper, T draw upon the ex ante perspective, as well
as dala on company’s preservalion activities, {o examine how the
Rules could better address preservation. Perhaps surprisingly, the

4 limery Lee and Thomas Willging raised this question in the context of calls
for Rules reform to address litigation costs. Emery G. Lece III and Thomas E.
Willging, “Defining the Problem of Cost in Federal Civil Litigation,” 60 Duke
L. J. 765 (2010). Perhaps presciently, Lee and Willging suggest “more-focused
reforms of particularly Knotty issues (such as preservation duties with re-
spect to KST).” Id. at, 787.

5 Thomas Y. Allman, “Rulemaking: The September 2011 Mini-Conference of
the Civil Rules Subcommittee,” 79 USLW 2457 (2011).
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right response to the fog of litigation is clearer and narrower Rules,
not amorphous and broad case-based standards.

Part II reviews the existing rules governing preservation and sanc-
tions for spoliation, and shows how, despite the rules being well-
designed in many respects, the fog of litigation renders them largely
inelfective at properly regulating preservation.

Part IIT examines three problems that currently exist—one for
each of three facets of preservation: trigger, scope, and sanctions.
First, the Rutes should make clear that the triggering event for the
duty to preserve is the initiation of proceedings in federal court. When
the litigation process is viewed from the ex ante perspective, it be-
comes clear that under current case law, the federal duty to preserve
places affirmative obligations on companies and individuals who never
set foot in federal court. Triggering the duty to preserve at the onset of
[ederal litigation respects the myriad state and f(ederal laws that go-
vern data preservalion oulside the context. of federal court, bul. does
not limit the ability of federal courts to police attempts to destroy in-
criminating information.

Second, | will argue that in the current environment of uncon-
strained preservation obligations, plaintiffs and defendants have little
incentive to engage in meaningful negotiation. Yet meaningful negoti-
ation about preservation is essential when the fog of litigation means
that courts do not have sufficient information to engage in detailed
cost-benefit analysis under the Rules. T will argue that by setting pre-
sumplive limils on the scope of discovery, the Rules can promote mea-
ningful negotiation between the parties.

Third, the ex ante and ex post perspectives are in particular tension
when a court must rule on a motion for sanctions. T will identify pit-
falls that occur when a court, presented with ex ante probabilities of
relevant information being lost, must make an ex post ruling on sanc-
tions. I argue that the Rules should ensure that negligence (let alone
bad faith) cannot be inferred from the bare fact that, ex post, there is
undisputed evidence of data being lost. Further, absent evidence of
bhad [aith, relevance and materialily cannot, be inlerred [rom the mere
fact that data subject to the duty to preserve was lost. Modern discov-
ery takes the form of a search for the needle in the haystack, and
thus—absent evidence of bad faith—when data is lost, the overwhelm-
ing likelihood is that it is ncither relevant nor material.

Part IV considers whether there is an alternative to the Rules
amendment process: specifically, reliance on the continued evolution
of the case law on preservation. I argue that the structure of litigation
makes reliance on case-by-case adjudication particularly unsuitable
for resolving the issues raised by the duty to preserve.
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1 then conclude.

[. THE PYRAMID AND THE FoG

One intuitive way to summarize the stages of discovery is the “dis-
covery pyramid” illustrated below. This pyramid and its components
will probably seem [amiliar, even trite, 1o any judge or litigation prac-
titioner. The pyramid shape is a way 1o visualize the lact that nol eve-
rything that is preserved is collected, and not everything that is col-
lected is processed and reviewed, and so on. This isn’t ideal—we don’t
want a party to preserve more documents than either party will ever
use—but this is necessary given the fog of litigation, for two reasons.

FIGURE 1: THE DISCOVERY PYRAMID

Production

Review

Processing

Collection

Preservation

First, what is “relevant” is never perfectly revealed to either party
ex ante, but can only be judged so ex post. Thus, what parties preserve
is based on best guesses about what is most likely to be relevant. In
the face of such uncertainty, parties deliberately preserve more than
will be ultimately deemed relevant, because they cannot tell ex anie
which is relevant and which is not. Second, even if parties perfectly



112

6 William H. J. Hubbard [2-Dec-11

know which documents are relevant, they do not know which cases
will settle and which will go to trial. For this rcason, too, partics end
up preserving documents in cases that end up settling before collec-
tion, and so on.

The great uncertainty faced by parties ex ante has several implica-
tions for our understanding of the curreni Rules (which I address
next, in Part II) and our consideration of potential new Rules (which I
address in Part L11). Here, | note two important implications that will
loom in the background throughout this paper.

First, the inevitable uncertainty under which a preserving party
must make preservation decisions will lead to a tendency to over-
preserve. In this context, over-preservation is not necessarily a bad
thing: if more documents are preserved, there is always a chance that
documents of dubious relevance will turn out to be useful to the litiga-
tion in some way. Bul in general over-preservalion is a problem, be-
cause il raises the cost of litigation Ior a benelil that, by delinition, is
minimal. (The marginal document being preserved is probably not re-
levant.) This cost should be measured not merely by the dollar cost of
ensuring that documents are retained, but by the human cost in terms
of time and cnergy diverted from productive activity. 1t is hard to cs-
timate the magnitude of these costs, but initial estimates from ongo-
ing research suggest that they can be large.®

Second, over-preservation is likely to cause problems for defen-
dants rather than plaintiffs in litigation. This is because the plaintiff
in any given dispule has a larger degree ol control over the legal theo-
ries raised and the forum. The plaintiff can therefore undertake his
preservation obligations in a state of relaiive certainty, while the de-
fendant, in some cases acting without the benefit even of a filed com-
plaint, must make decisions in nothing better than a haze of uncer-
tainty. We should therefore expect—and indeed find—that the failure
of the Rules to account for the fog of litigation has had a particularly
negative impact on parties who are frequently defendants in court,
such as large companies.”

In short, the fog of litigation and the costs of preservalion are inex-
tricably intertwined. Even in a world with perfectly designed Rules,
some degree of over-preservation will still occur. As | will show, how-
ever, the current case law on preservation sometimes works to exacer-

8 See Hubbard, Preliminary Report, supra note 3.
7 For this reason, I will use occasionally use “defendant” as shorthand for the
party who has information potentially subject to preservation, and “plaintiff’
as the party who has a potential interest in discovery of that information.
Obviously, in some cases the labels should be reversed, and in others both
partics have significant preservation obligations.
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bate, rather than ameliorate, the effects of the fog of litigation on the
costs of preservation.

IT. THE RUTL.ES

How do the current Rules interact with the duty to preserve and
the fog ol litigation? The Rules do not explicitly address preservalion;
it is case law thal has delined the duty (o preserve. Bul, the Rules go-
verning discovery provide the framework for addressing preservation.
After reviewing the rules, | will consider the implications of the fog of
litigation for preservation under the Rules and in the case law.

Rule 1 dictates that the Rules “should be construed and adminis-
tered to promote the just, speedy, and inexpensive determination of
every action and proceeding.”

Rule 26(b)(1) outlines the scope of discovery and therefore preser-
vation: “Parties may obtain discovery regarding any nonprivileged
maltler thal is relevant to any party’s claim or delense . ... Relevant
information need not be admissible at trial if the discovery appears
reasonably calculated to lead to the discovery of admissible evidence.”

Rule 26()(2) scts out the limits of permissible discovery. Subparts
(B) and (C) arc particularly rclevant here. Rule 26(b)(2)(B) creates a
presumption that a party “need not provide discovery of electronically
stored information from sources that the party identifies as not rea-
sonably accessible because of undue burden or cost” (emphasis added).

Rule 26(1h)(2)(C) outlines the bases for limiting discovery. Tt says:

On motion or on its own, the court must limit the frequency or
extent of discovery . . . if it determines that:

(1) the discovery sought is unreasonably cumulative or duplica-
tive, or can be obtained from some other source that is more
convenient, less burdensome, or less expensive;

(i1) the party seeking discovery has had ample opportunity to
obtain the information by discovery in the action; or

(i1i) the burden or expense of the proposed discovery outweighs
its likely benefit . . . .

Taken together, these rules present a coherent vision of discovery
(including, presumably, preservation).® The scope of discovery is de-

8 T say “presumably” because although, as the Vicior Stanley court noted,
Rule 26(b)(2)(C) “cautions that all permissible discovery must be measured
against the yardstick of proportionality,” many courts appear to overlook this
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fined by Rule 26(b)(1) in terms of admissibility, privilege, and relev-
ance to the determination of a claim or defense. Put another way, the
presumptive scope of discovery is defined by its benefit. The limits on
the scope of discovery are given by Rule 1 and elaborated by Rule
26(b)(2) and are based on concerns of speed, expense, and burden. Tn
other words, discovery is 10 be limited by its costs. And the repeated
admonitions and appeals to justice, reasonableness, and weighing
imply that the permissible scope of discovery must be governed by a
weighing of cost against benefit. The proportionality or cost-benefit
principle that animates these Rules forms an almost indisputable
normative and operational framework for discovery.

Notably, the framework is mandatory. By its literal terms, Rule
26(b)(2)(C) commands that the court “must”™—even sua sponte—limit
discovery if any one of its three conditions (subparts (i), (i), and (iii))
are mel, and these three conditions together broadly capture any cir-
cumstances when the marginal cost. ol a given piece ol discovery oul-
weighs its marginal benefit.

Which makes all the more remarkable the fact that these Rules
have been by all accounts ineffective at providing meaningful guidance
to courts and litigants on questions of preservation.® But when one
considers how the fog of litigation impacts preservation, it is easier to
explain the ineffectiveness of current rules. A cost-benefit analysis by
a court of what should and should not be preserved is simply infeasi-
ble.

Firsl, under current case law, the duly o preserve allaches helore
a suit is even filed, and thus a court has no ability to regulate or con-
trol preservation at the point in time when judicial oversight would be
called for. Indeed, even after a suit is filed, the inevitable delay be-
tween the need to incur or avoid the costs of preservation and the time
when a court will be able to render a decision means that many of the
cost savings that well-informed judicial decisions could provide are
mooted.

Second, even if and when a court could timely address a preserva-
tion question, the court and parties suller [rom a dearth ol informa-
tion on the costs and benefits of preservation. At the outset of litiga-
tion, the benefits of preserving almost any given piece of information

fact. Victor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 497, 523 (D. Md.
2010).

9 See sources cited in note 2 above. Preservation—Moving the Paradigm
(Lawyers for Civil Justice Nov. 10, 2010), notes that “only two courts have
considered the application of proportionality to the scope of preservation pur-
suant to I'RCP Rule 26(b)(2)(C) although neither court specifically analyzed
its application.”
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are, by definition, unknown—it has not been collected, processed, and
reviewed, which means that even the party to whom the document be-
longs does not know its value to the case. ['urther, the parties’ theories
of the case have not solidified, so that even the relevance of documents
whose contents are known may not be clear.

From this we can identily two potential shoricomings ol the cur-
rent Rules. One, the current Rules require application of a faci-
intensive standard. Under ideal circumstances, a detailed cost-benefit
analysis by the court would be feasible, but under realistic circums-
tances, information is too sparse for courts to conduct detailed analy-
sis. Two, the current Rules allocate to the court rather than the parties
the task of calibrating the costs and benefits of preservation. In reali-
ty, the parties are in a better position to leverage limited information
in weighing costs and benefits of preservation.

Courts themselves complain that the current Rules are intractable
in this context. Only weeks ago, in a case called Pippins v. KPMG
LLP, a judge noted:

[Clourts have recognized that in the context of preservation,
“this [proportionality] standard may prove too amorphous to
provide much comfort to a party deciding what files it may de-
lele or backup tapes il. may recycle.”?

In the absence of any way to meaningfully apply the proportionality
standard, this court essentially called for more clarity in the rules:

Accordingly, “[ulntil a more precise definition is created by
rule,” prudence favors retaining all relevant materials. !

But without clarity from a new rule, what does the Pippins court do?
It decides to abdicale ils application of the Rules entirely, abjuring
any consideration of cost, no matter how unjustified, in determining
the scope of preservation. (It requires preservation of “all relevant ma-
terials,” at a cost of $1.5 million and counting.) While this is clearly
the wrong result, it is hard to fault the court—what else could it do, in
the absence of guidance from Rules on what to do in the absence of
enough information to conduct a meaningful cost-benefit calculus?
Thus, because courts have even less information than the parties
do, we cannot expect the courts to proactively enforce the balancing
that Rule 1 and Rule 26(b)(2)(C) envision. Instead, the Rules should be
structured to give the parties incentives to balance cost and benefit on

10 Pippins v. KPMG LLP, 2011 WL 4701849, *6 (S.D.N.Y. Oct. 7, 2011) (quot-
ing Orbit One Communications, Inc. v. Numerex Corp., 271 F.R.D. 129, 136
(S.D.N.Y. 2010)).

11 Id. (cmphasis added).



116

10 William H. J. Hubbard [2-Dec-11

their own. In the fog of litigation, this balancing will never be perfect,
but some balancing is better than none.

TTT. THREE PROBILLEMS AND THREE PROPOSALS

T now turn to the question of whether concrete proposals for Rules
amendmenlts could address the weaknesses ol current law. 1 should
emphasize thal this paper is by no means inlended o give all the rea-
sons for or against adopting any particular proposal for a Rule change.
Instead, my more modest goal is to show the (perhaps) unexpected
ways that the fog of litigation informs the discussion of what rules
amendments arc worth adopting.

FIGURE 1: NUMBER OF CUSTODIANS SUBJECT TO PRESERVATION, COL-
LECTION, AND PROCESSING, FORTUNE 100 COMPANY
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Source: Hubbard, Preliminary Report.

A. Trigger: When Is a Pyramid Not a Pyramid?

Let’s take a look at some data that allows us to attach some num-
bers to the discovery pyramid. Consider Figures 1 and 2. Figure 1
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presents data from a large company on the number of custodians in-
volved in three stages of discovery: preservation, collection, and
processing. Out of over 5000 custodians placed on litigation hold, and
thus subject to preservation obligations, fewer than 10 percent ulti-
mately see their data collected, let alone processed.

FTGURE 2: NUMBER OF PAGES (TN 10008) PRESERVED, COLILECTED, AND
PROCESSED, MTCROSOTT CORPORATION
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Source: David M. lloward, -Jonathan Palmer, and Joe Banks, Letter to the
Hon. David G. Campbell (Microsoft Corp. Aug. 31, 2011) (online at Dallas
mini-conference site).

Note: “Pages” refers to paper pages or data equivalent (approximately 16 KB
per page).

[Figure 2 presents a similar picture with data from a different com-
pany. In Figure 2, the unit of measurement is the quantity of data
preserved, collected, and processed rather than the number of custo-
dians subject to those activities. While the ratios are different, the
pattern is the same: vast preservation and sharply less collection and
processing. These are only (wo data points, bul this empirical data
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jibes with the legion of anecdotes about the volume of preservation at
many companics. (More data is currently being gathered, too.)

Let’s return to the discovery pyramid in Part I. In light of this da-
ta, it appears that the discovery pyramid is not a pyramid at all. [tis a
sombrero: a wide “brim” of preservation, and a much narrower, taper-
ing set of documenis subject to collection, processing, and so on. See
Figure 3.12

FIGURE 3: TIIE DISCOVERY SOMBRERO, WITIT STAGES OI' DISCOVERY

Production

Review

Processing

Collection

Preservation

When we see the disproportionate bulk associated with preserva-
tion, we begin to understand the sense of urgency in some quarters [or
new Rules governing preservation. But why is the “discovery sombre-
ro” a sombrero? Why not, say, a pyramid?

The answer, I think, has to do with the difference between the ex
ante and the ex post perspectives. Federal judges, academics (fike my-
self), and many lawyers who have worked at law firms (like myself)
spend their whole careers looking at lawsuits, and in particular feder-
al lawsuits. And when one’s focus is on federal lawsuits, the discovery

12 The illustration, of course, is not to scale. If this were drawn to scale, the
top of the sombrero would be very narrow!
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pyramid is a pretty accurate description of what one sees. But the cru-
cial difference between preservation and the later stages of discovery
is that law firms, judges, and academics are brought into a federal
lawsuit long after many preservation decisions have to be made by a
company. In other words, the perspective that most lawyers, academ-
ics, and judges have—bhecause il. is the only perspective they can
have—is ex post.

But now consider the perspective of the company itself, and its in-
house counsel. The company faces the question of preservation from
an ex ante perspective. This is, by the way, also the proper perspective
for the policymaker—in this case, the rulemaking body—Dbecause deci-
sions on preservation are made ex anie, and it is therefore this pers-
pective that reveals how the Rules affect behavior.

From this perspective, we're not dealing with “federal lawsuits”—
we're dealing with “disputes,” and these dispules may or may nol. turn
into lawsuits, let. alone [ederal lawsuits. The key fact here is that col-
lection, processing, and so on only occur in the context of litigation,
but preservation can occur before a lawsuit is filed. Hence, the un-
iverse of disputes where preservation becomes an issue is much larger
than the set of cases that outside counsel, judges, and academics are
generally able to observe. This is the crucial difference between pro-
duction—a phase of discovery that federal courts have long regulated
under the Rules and, in the mine run of cases, with great success®—
and preservation—a phase of discovery that currently is the source of
greal conlroversy in the [ederal courts.

To illustrate, let’s divide up the discovery sombrero by where the
dispute ends up, rather than by stage of discovery. This gives us Kig-
ure 4.11 From the ex ante perspective, we see why the discovery som-
brero is a sombrero, rather than a pyramid: many disputes that in-
volve preservation never end up in federal court, or even any court at
all.

More importantly, however, viewing discovery from the ex ante
perspective reveals a serious oversight in the current federal case law
governing preservalion. Lel, me explain:

13 Emery G. Lee III and Thomas E. Willging, National, Case-Based Civil
Rules Survey (FJC 2009).

14 Note that the dashed line indicates that, among matters that end up in
state or federal court, some preservation occurs before the matter becomes a
filed lawsuit, and some preservation occurs after. The remaining stages all
occur after filing, of course.
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FICURE 4: THE DISCOVERY SOMBRERO, WITH LOCUS OF DISPUTE

Disputes filed in Disputes filed in
Federal Court State Court
Disputes Settled Di h{l)UteS

out of Court Dropped

_____________ |
: Pre-Filing Preservation |

— e — — ———————— |

Current federal law governing preservation is clear that preserva-
tion obligations precede the filing of suit in federal court. It is equally
clear that any federal judicial power to regulate preservation stems
from the Rules (pursuant to the Rules Enabling Act) or from the inhe-
rent power of a federal court to ensure the integrity of its proceedings
and judgments. When discovery is viewed from an ex post perspective,
these Lwo concepls are notl. inconsistent. See Figure 5. From the [eder-
al judge’s perspective, if a given case is before a federal court, then of
course the judge can invoke the Rules or the federal courts’ inherent
power to regulate this casc’s pre-filing preservation activity. And by
definition, if a federal judge is deciding a case, then that casc is before
a federal court.



121



122



123

-

2-Dec-11] Preservation under the Federal Rules 1

What is the bottom line? The Rules should limit the triggering
event for the duty to preserve under the Rules and under the federal
court’s inherent power to the initiation of proceedings in federal court.
In most cases, the triggering event would be the filing of a complaint,
but there will be exceptions, such as the issuance of a subpoena by the
[ederal court.

There is the natural fear that a bright line rule such as this one
will invite unethical companies and individuals to race to destroy rele-
vant documents and information before a complaint is filed. Such a
concern, however, misunderstands the nature of the “duty to pre-
serve.” The duty to preserve is a duty to take affirmative steps to en-
sure that data within the scope of discovery are retained (i.e., pro-
tected from loss). It requires businesses and individuals to interrupt
their usual activities and undertake special and in some cases ex-
traordinary cosls in terms of time and money. This duty is not. the sole
means by which the law regulates the retention and destruction ol in-
formation that may be relevant and material to Litigation. There is al-
so the duty not to spoliate.

The duty not to spoliate is the converse of the duty to preserve. It
is a duty not to take affirmative steps to destroy data. It requires that
businesses and individuals not interrupt their usual activities; i.e., not
override their usual records management activities in order to dispose
of incriminating materials. The duty not to spoliate exists as a crea-
ture of both judge-made and statutory state and federal law.1#

There is a third layer of duties superimposed on the dutly to pre-
serve and the duty not to spoliate: statutory and regulatory duties to
retain. Countless federal and state regulatory regimes require the re-
tention of many types of records for prescribed periods and even in
prescribed formats. !¢

Act. This is an interesting question, onc I do not address here. I argue that as
a prudential matter, the federal courts should be very reluctant to assign af-
firmative dulies, such as a duly Lo preserve, Lo parties thal are not in [ederal
court. This is good policy and avoids the most serious concerns under the
Rules Enabling Act.

18 The intentional, bad faith destruction of evidence to prevent its use in liti-
gation is prohibited by the criminal law or civil law (or both) of the United
States and every one of the fifty states. For a survey of the law in all of these
jurisdictions, see Margaret M. Koesel, David A. Bell, and Tracey L. Turnbull,
Spoliation of Evidence: Sanctions and Remedies for Destruction of Evidence in
Civil Litigation (ABA 2000).

19 See id. Spoliation of Evidence was published in 2000; more recent regula-
tions include, most notably, the Sarbanes-Oxley Act.
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Hence, it is essential to isolate what duties are and are not at
stake here: the “trigger” under consideration is the trigger for the duty
to preserve in federal litigation. It is not the trigger for existing duties
not to spoliate and duties to retain.

Distinguishing between the duty to preserve and the duty not to
spoliate makes [or sound policy. As noted above, the duly o preserve
(unlike the duty not to spoliate) imposes extra costs on businesses and
individuals—costs that would never be incurred but for the duty. Fur-
ther, the duty to preserve, unlike the duty not to spoliate, in effect im-
poses obligations on parties with respect to data most of which is nei-
ther material nor relevant. As the discovery sombrero reminds us,
much of what is within the scope of preservation turns out not to be
relevant (let alone material). This is an unfortunate but inevitable
consequence of the fog of litigation. It is also an important reason why
the costs ol the duty to preserve should only be imposed when most
needed—in the conlext of aclive litigation, where al leasl, the parties
are known, legal theories have begun to coalesce, and collection and
processing are likely to follow.

Before litigation commences, the duty not to spoliate operates, re-
gardless of whether a dispute is destined for state court, federal court,
or no court at all. And the genius of the duty not to spoliate is that ra-
ther than pitting cost savings against fact-finding benefits, it aligns
the interest in cost savings with the interest in fact-finding: it calls on
individuals and companies not to change their usual activities. The
company that throws a “shredding party” or the individual who pur-
chases software to “wipe” his computer’s hard drive are imposing a
double whammy on society—incurring costs and destroying data. The
duty not to spoliate rewards companies and individuals who do the
right thing with respect to both costs and data that may someday be-
come relevant evidence.20

One might ask how federal courts can address pre-litigation spoli-
ation if it is not within the purview of the duty to preserve. Here we
must note that the scope of the information subject to the duty to pre-
serve need not be (and is not) coterminous with the scope of inlorma-
tion subject to discovery in a case. It is sometimes assumed that any-

20 Of course, in the normal course of business or personal affairs, data that
someday might have become relevant to a lawsuit will get deleted or lost. But
the whole point of both proportionality under the Rules and good records
management generally is that the costs of retention are not justified when
the value of a document or piece of data is minimal or remote. The only dan-
ger is if the company or individual is discriminaling between incriminating
documents and other documents, and destroying the incriminating ones. But
this is spoliation.
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thing outside the duty to preserve is outside the scope of the litigation.
Not so! The duty to preserve is simply one of many duties that the
Rules place upon parties in federal litigation, and the Rules allow the
court to sanction a party for violating any number of those duties. The
duty not to spoliate, a duty so fundamental that courts have invoked
their inherent power {o enforce il, is such a duty that the Rules can
and should address. And as noted above, the duty not to spoliate does
not create the problems that the duty to preserve creates in the pre-
litigation environment. The duty not to spoliate places no affirmative
obligation—and thus imposes no extra costs—on individuals or busi-
nesses to change their behavior when they are not in litigation. It
simply says that persons cannot go out of their way to destroy data.2!

Take the case of a person who, in anticipation of the possibility of
litigation but long before a federal lawsuit is filed or even reasonably
expecled, destroys data that is highly relevant {0 a lawsuit, that, is lat-
er [iled, knowing whalt, information the data contained and knowing
that it would be material. These actions are outside of the duty to pre-
serve; even under current case law, the trigger (reasonable expecta-
tion of litigation) has not occurred. But does the fact that the trigger
has not yct occurred mean that this activity cannot be sanctioned? I
doubt it. Precisely because the conduct was consciously directed to-
ward thwarting the functioning of a court, 1 suspect that any court
(state or federal) would believe it had the power to sanction the spolia-
tion, even in the absence of a duty to preserve.

In short, il is essential Lo clearly distinguish hetween the duty to
preserve, the duty not to spoliate, and the duties to retain, all of which
affect the behavior of litigants and potential litigants with respect to
data. Crucially, it is only the duty to preserve for which trigger is at
issuc. The duty to preserve properly operates only in federal court.

B. Scope: Bargaining over What?

Once the duty to preserve is triggered, the next issue that arises is
the scope of that duty. A common refrain at the Dallas mini-
conference was thal the scope ol preservalion was highly uncertain
and, as a consequence, preserving parties were essentially forced to

21 For this reason, any concern about the federal courts’ authority under the
Rules Enabling Act is minimized. Only parties whose pre-litigation conduct is
intentionally directed toward atfecting the outcome of litigation can be sanc-
tioned under the Rules amendments I suggest.
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preserve far more broadly than a well-designed system of discovery
would require. 22

The scope of preservation obligations must account for the fog of
litigation. As I argued in Part 11, the Rules should be designed to effec-
tuate the aspirations of Rule 1 and Rule 26—a fair balancing of mar-
ginal costs and marginal benelils—in an information-sparse environ-
ment. The fine-tuning implied by the “proportionality” concept must
give way to a rougher balance of interest, and scope of preservation
must be determined in the first instance by the parties, and not the
court.

The obvious step at this point is to look to the Rule 26(f) meet and
confer. Why not “beef up” Rule 26(f) to require negotiations over the
proper scope of preservation? Doesn’t this solve the problem?

The short answer is no. The reason this approach is doomed is that
it, is pointless to demand that someone address a problem il you don’t
give them the {ools and the incentive 1o address the problem.

Consider settlement negotiations. There is no Federal Rule that
requires parties to conduct settlement negotiations. And yet most cas-
es settle. In fact, many if not most disputes settle out of court, without
the filing of a complaint or even the involvement of an attorney. Why
does this happen if the parties aren’t required to negotiate? The an-
swer is easy: they have an incentive to negotiate. Lawyers are expen-
sive, litigation is nerve-wracking, and so everyone can save money and
aggravation by sitting down and working things out.

Now return (o the idea of simply requiring parlies to sil, down and
work out their preservation issues.?®* While they may have tools to ad-
dress preservation (or at least slightly better tools than the court), un-
der the current Rules they don’t have any incentive to do so. Why not?
As we've seen, under the current Rules courts lack the information to
effectuate the careful balancing envisioned by Rule 26, and thus the
default rule often becomes “keep everything.” This is what some courts
explicitly say,?* and certainly what many companies perceive .25

How does this allect incentives? If the court’s defaull. is nol. to place
any limitls on preservation, then how do we expect negotiations 1o pro-
ceed? Consider the case of an individual plaintiff (or putative class

22 See Dallas mini-conference site.

23 Of course, there is the point that if preservation must occur before the 26(f)
conference, or even litigation, occurs, then as one participant put it, “I can’t
talk to opposing counsel because there is no opposing counsel.” (Reporter’s
Notes at 4.) The approach governing trigger that I advocate has the addition-
al benefit of minimizing this weakness of Rule 26(f).

21 See, e.g., Pippins, 2011 WL 4701849 at *6.

25 Sce Dallas mini-conference site.
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action representative) suing a large company. The plaintiff has essen-
tially no data relevant to the case, but the company has vast quanti-
ties of data, some of which may be relevant to the case and some of
which may not. Against a backdrop of “keep everything,” what incen-
tive does the plaintiffs attorney have to make any concessions? What
can the plaintill possibly gain [rom negotiating that he can’t gain from
refusing to negotiate, and having a court say, “keep everything”? In
other words, the problem here is not a lack of “civility” or a need for
“good faith bargaining.” 1t is that the parties don’t have anything over
which to negotiate.2

Now, to be fair, this overstates the problem. If both sides to a dis-
pute have similar preservation burdens, then there certainly is some-
thing to negotiate over: each party can agree that each will preserve
only the documents most likely to be relevant and not preserve the
resl. Each then saves a lol. ol {ime, money, and aggravalion at, the cost,
ol a small potential loss in the number of relevant. documents. This is
exactly the sort of sound cost-benefit analysis that the Rules antic-
ipate. Of course, because it is early in the litigation, the agreed-upon
scope of preservation may be over- or under-inclusive, but the costs
and benefits are symmetrical and, more importantly, agreed upon—
and therefore settled and insulated from wasteful second-guessing
down the road.

If this analysis is correct, then we would expect to see the majority
of preservation headaches arising in the context of “asymmetrical” lit-
igalion—where one side has little or nothing to preserve, and the oth-
er has large quantities of data. And although the evidence is anecdotal
for the most part, this is exactly what we see.?

So where do we go from here? Requiring negotiations, or “beefing
up” Rule 26(f) is neither here nor there; such a proposal, whether
adopted or not, willt make little difference. The key is to structure the
Rules so that in every case, both parties have something to lose and
something to gain in preservation negotiations. The Rules governing

26 Ag a sell-respecting economist, I have to add a qualification. The defendant
and the plaintiff could negotiate over how much the defendant has to pay the
plaintiff in order to avoid the unconfined duty to preserve. But this sort of
negotiation—usually referred to as a “nuisance settlement”—is definitely not
the kind of negotiation the Federal Rules aspire to encourage.

27 See Dallas mini-conference site. Even compared to other stages of discovery
in “asymmetrical” litigation, we would expect preservation to be problematic.
A plaintiff with no information of his own will still have an incentive to limit
discovery requests for production, because larger production increases the
plaintiff's costs of review. But a broad demand for preservation has no such
sclf-correcting feature.
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production in discovery already do this. Rule 30 sets presumptive lim-
its on the number and length of depositions.2® Rule 33 sets presump-
tive limits on the number of written interrogatories.? To avoid ob-
vious injustices, Rule 26(b)(2)(A) permits the court to issue an order
altering these presumptive limits, but in practice, most exceptions to
these presumplions are negotiated by the parties, notl. determined by
judicial order.? We see meaningful negotiation in this context because
the Rules, by construction, ensure that both sides of any discovery
dispute have some bargaining chips—you can agree to more deposi-
tions, or fewer.

Thus, in the preservation context, a similar approach should be ef-
fective. Iistablishing a presumptive limit of, say, fifteen custodians to
be subject to litigation holds ensures that every party to a preserva-
tion dispute has bargaining chips. Tn most cases, this presumptive
limil. will be uncontroversial and will not. he disturbed. In the cases
where il is controversial, the plaintill will have an incentive Lo make
meaningful rather than outlandish preservation demands (because
the baseline is fifteen custodians rather than “keep everything”) and
the defendant will have an incentive to offer concessions in exchange
for cost-justified concessions from the plaintiff—maybe on scope of the
litigation hold, or cost sharing for certain aspects of preservation, or
sampling of the available data.

A presumptive limit of fifteen custodians immediately raises two
questions. First, is it worthwhile proposing a rule that sets a limit on
custodians, il the limit is only presumptive and not. absolule? I believe
the answer is yes. Recall that the goal of the Rules ought to be to en-
courage the parties to negotiate the scope of preservation. A presump-
tion facilitates this process. Further, it instructs the court on what do
when faced with a lack of information: respect the presumption and
treat it as the default. While any given number will not always be the
ideal default, the current temptation is to default to “keep every-
thing”—which is never the ideal default.

Second, why fifteen? The short answer is: Tt doesn’t have to be fif-
teen. This is just a guess, and a dillerent number may emerge oul, of
further study. I am currently gathering data on litigation holds at
large companies, and this data may help inform the discussion of an
appropriate default level.

28 Under Rule 30, each party may take no more than 10 depositions, each of
which may be no longer than 7 hours.

29 Under Rule 33, each party may serve no more than 25 written interrogato-
ries upon another party.

30 This claim is admittedly based on anecdotal evidence and personal expe-
rience.
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With these comments in mind, the rationale for a baseline of fif-
teen custodians is that in the majority of cases, fiftcen custodians
should be easily enough to satisfy the needs of the case. Most cases—
even in federal court—are not terribly complex, do not require massive
discovery, and can be resolved at modest cost.?! Tnitial data from my
ongoing study ol preservation cosls suggests thal the distribution ol
custodians per case is highly skewed, with a small number cases with
incredibly broad (and expensive) litigation holds, but most cases with
a moderate number of holds—in the ballpark of fifteen or fewer.%2
(And keep in mind that this data is based on the current environment,
where there is pressurce to over-prescerve.) For these cases, it is
straightforward to argue that we should set a default that easily ac-
commodates the needs of the case, but prevents scorched earth litiga-
tion strategies that exploit the “keep everything” tendency of some
courls.

Some cases, ol course, are complex, high stakes, or lor whatever
reason require more preservation, even if the parties are being mind-
ful (as they should be) of the costs as well as the benefits of preserva-
tion. These cases may very well require that more than fifteen custo-
dians be subject to a litigation hold. The problem with these cases, es-
pecially from the court’s perspective, is that because of the fog of liti-
gation, it can’t always tell these cases from the cases that don’t require
80 much preservation. Hence, we want the parties—who should have
at least a slightly better sense of the complexity of the case and of the
need [or preservation than the court—to negoliate a scope ol preserva-
tion that exceeds fifteen custodians. A presumptive rule allows for ex-
actly that.

31 Sce Lee and Willging, Civil Rules Survey, supra note 13.

32 These findings reflect original research using data from the Preservation
Costs Survey. The survey is described in Preliminary Reporl, supra note 3.
My initial results contain data on the distribution of holds for two companies.
In Company A, over 70 percent of matters have 20 or fewer custodians; in
Company D), more than half had fewer than 22 custodians. Notably, data
from Company A (I do not vet have comparable data from Company D) indi-
cates that among matters with both preservation and collection, slightly few-
er than half of custodians on litigation hold are subject to collection. This im-
plies that the median case in Company A would involve collection from 8 cus-
todians and the median case in Company D) would involve 11 custodians. Set-
ting a default at 15, therefore, should reduce over-preservation while still
respecting the need to preserve more than will ultimately be collected.
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C. Sanctions: When |s an Kasy Case Not an Kasy Case?

Consider again the difference between the ex ante perspective of
the party preserving data and the ex post perspective of the court
called upon months or years later to rule on a sanctions motion.

Let’s say that the odds of a defendant innocently (i.e., despite her
very best efforts) failing to produce any given relevant document is
one in one million. This is probably an underestimate ol the probabili-
ty ol an innocenl mistake, bul as a conservatlive estimale il. should be
uncontroversial. Lel’s say thal in any given case there are only one
thousand relevant documents. And let’s say the average case in feder-
al court has $150,000 at stake. This means that in one out of a thou-
sand cascs, there will be an innocent failure to produce a relevant
document. In that case, if the plaintiff brings a sanctions motion (ei-
ther because the document eventually surfaces, or because it becomes
clear that a relevant document was not preserved), what does the
court see? A document that was not produced, which is (we have as-
sumed) relevant. And the plaintifl can say, “Your Honor, it. would have
cost the defendant five cents to print out this document, which is rele-
vant to this $150,000 case. And she didn’t. This must be, at the very
least, gross negligence. After all, the odds of the defendant innocently
failing to produce any given document is one in one million.”

And the court reasons to itself, “I'ive cents of cost in a S150,000
case? I don’t need the ITand formula to know that this looks like gross
negligence. And the odds that the defendant would have missed this
document by accident are one in a million. If T have ever seen an easy
case, this is it!”

But we know this would be a mistake. The plaintiff and the court
have fallen victim to the “prosecutor’s fallacy.” The prosecutor’s fallacy
arises when one attempts to apply ex ante probabilities of error in an
ex post context. Take DNA cvidence. Let’s say that the odds of any two
samples of DNA from different people matching by pure chance is one
is one thousand. The police obtain a sample of DNA from a crime
scene and compare it to a database of 10,000 samples. A person from
the database whose DNA matched the ¢rime-scene sample is brought
o trial. The prosecutor says Lo the jury, “The evidence proves the de-
fendant guilty. His DNA sample matched the DNA at the crime scene,
and there is only a one-in-one-thousand chance that two people’s DNA
samples match.” In this example, is there a 999 in 1000 chance that
the defendant is guilty? Hardly. Based on the odds of getting a match
purcly by chance, there are probably nine other people in the database
whose DNA also matches the sample from the crime scene! In the ab-
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sence of any other evidence incriminating the defendant, his odds of
guilt are, at best, 1in 10.

ITow does the prosecutor’s fallacy work in the context of discovery
sanctions? As noted above, if there is a one in one million chance that
any given relevant document will not be produced, and there are one
thousand relevant documents per case, then the odds of a conscien-
tious defendant failing to preserve a relevant document purely by
chance is 1 in 1,000. Now, let’s say that the court has before it 2,000
cases (and therefore 2 cases with failure to preserve due solely to
chance). How many sanctions motions will it see? According to a re-
cent study, motions for sanctions are filed in 0.15 percent of cases.??
This means that in 2,000 cases, there will be 3 motions for sanctions.
Yet in two out of these three cases, the failure to produce relevant
documents was completely innocent. The likelihood that the defendant
is innocent, in the hypothetical case given above is not. 1 in 1,000,000.
It is 2 oul, of 3.

So in the hypothetical given above, the case really is an easy case!
The court should deny the motion for sanctions. Without affirmative
evidence showing that the loss of relevant data was not innocent, it’s
more likely than not (by a considerable margin) that the crror was in-
nocent. This is why the Rules should not permit inferences of mens rea
to be drawn from the mere fact that some documents or data were
lost.34

What is the bottom line? The Rules should state that negligence
(et alone bad [aith) cannol be inlerred from the mere [act that some
documents or data within the scope of preservation were not, in fact,
preserved. Current law is equivocal on this crucial point.®?

By the same token, in the absence of affirmative evidence of bad
faith, it is inappropriate to draw inferences of relevance or prejudice
from the fact that some data within the scope of preservation was lost.
We know from the discovery sombrero that even within the scope of
preservation, most data is never deemed relevant and produced, and
only a tiny fraction of that data is considered material enough to be
used in court. The reality ol current discovery practlice is that it
represents the search for a needle in a haystack—a needle that may or

33 Emery G. Lee III, Motions for Sanctions Based Upon Spoliation of Evidence
in Civil Cases (FJC 2011).

34 On the other hand, if there is evidence that the defendant knowingly and
purposefully destroyed relevant evidence . . . that, too, is an easy case.

5% See Zubulake v. UBS Warburg, 220 F.R.D. 212, 220 (S.D.N.Y. 2003) (“Once
the duty to preserve attaches, any destruction of documents is, at a mini-
mum, negligent.”).
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may not exist. To push the metaphor a little farther, if a party unwit-
tingly loses a handful of hay, the odds that a needle was lost are tiny.

Of course, if a party goes out of its way to selectively destroy data,
or if a party overrides its regular document retention and destruction
practices in order to accelerate destruction in advance of discovery,
then an inference that the party knew that relevant and material evi-
dence was being destroyed may be entirely justified. But this is bad
faith, intentional conduct. The mere fact of data loss, even in the con-
text of a litigation hold or other preservation obligation, can’t justify
an inference of relevance or materiality.

IV. CAN WE RELY ON CASE LAW?

There remains the question whether the rulemaking process is
needed to implement these (or other) reforms. An alternative is to
simply rely on the continuing “percolation” of preservation issues in
the [ederal courts. The hope would be that over time, well-designed
rules would emerge and address the current concerns with the current
state of the case law.

I doubt that reliance on case law can achieve, even over a horizon
of years, the kind of clarity or certainty that Rules amendments could
accomplish. It has been eight years since the landmark Zubulake
case.?® While there has been considerable progress (including Rules
amendments) since then on many issues of electronic discovery, there
remains great uncertainty about what conduct will or will not be
deemed a sanctionable violalion of preservation obligations. Mosl not-
ably, courts have not even converged on a standard for the state of
mind required for severe (or less severe, for that matter) sanctions.
Depending on how one reads a case, it scems the standard in some
courts approaches strict liability or ordinary negligence,*” while the
standard is bad faith in others.?® Some courts distinguish “willfulness”
and bad faith.?®

Thus, the passage of time has not lead to consensus. The problem
with the lack of consensus is thal “[gliven this conflicl. among the
courts, entities and individuals are compelled to conform to the strict-

36 Zubulake v. UBS Warburg, 220 F.R.D. 212 (S.D.N.Y. 2003).

37 See, e.g., id. at 220; Pension Committee v. Banc of America, 685 F. Supp. 2d
456 (S.D.N.Y. 2010).

38 See, e.g., Rimkus Consulting v. Cammarta, 688 F. Supp. 2d 598 (S.D. Tex.
2010).

39 See, e.g., Nucor Corp. v. Bell, 251 F.R.D. 191 (D.S.C. 2008); Goodman v.
Praxair Services, Inc., 632 F. Supp. 2d 494 (D. Md. 2009).
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est interpretation of any court in order to avoid the risk of sanc-
tions.”# In other words, preservation policies are designed for the
“most demanding requirements of the toughest court to have spo-
ken.”4t This is the very phenomenon of over-preservation that needs to
be addressed .42

It seems clear, then, thal Rules are needed. Bul why has the case
law been inadequate, when the common law process of legal develop-
ment has often served both courts and litigants well?# In the devel-
opment of substantive law, or even of trial procedure, we expect the
following process of legal evolution and refinement to occur: Cases
arisc in the district courts, and district court judges usec their legal
acumen and experience to fashion rules. Dissatisfied litigants then
appeal their cases to the appellate courts, and over time the various
fact patterns, legal arguments, and district court rulings filter up-
wards (o the appellate level. Al the appellate level, disagreements and
uncertainties are resolved, and new, unilorm legal rules emerge. The
heterogeneity of cases and the institutional knowledge of district court
judges gives vitality to the early development of the case law; while
the deliberative structure and precedential authority of the appellate
courts promotes the eventual distillation of uniform legal rules.

With this in mind, the inability of the case law to achieve stability
in the area of preservation is unsurprising. There are very few district
court rulings on preservation.** And even among this subset of cases
few are appealed; virtually every ruling on preservation is a non-final,
pre-irial decision, and as such is almost never appealable. Hence,
there is scarce opportunity for cases to filter upwards and provide the
foundation for the development of uniform, legally binding precedents
at the appellate level. And because district court decisions are not le-
gally binding precedent, the case law of preservation remains in a
state of indefinite limbo.

40 Allman, Rulemaking, supra note 5.

41 Victor Stanley v. Crealive Pipe, 269 F.R.D. 497, 523 (D. Md. 2010).

42 This claim depends on the premise that the most demanding standard is
not the optimal one. It should be clear now that the “keep everything” ap-
proach of the Pippins court and the suggestion in Zubulake that “any de-
struction of documents is . . . negligence” arc mistaken.

43 The argument that follows is a condensed version of part of a more com-
prehensive theoretical study of the relationship between the litigation
process, appeal, and the development of legal rules that Lisa Bernstein and
myself have underway.

11 As noted above, supra note 44, Lee, Motions for Sanctions, finds litigated
motions for sanctions on prescervation issues in only 0.15 percent of cases.
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In sum, it is doubtful that continued development of case law will
resolve the uncertainty that motivates the suggested Rules amend-
ments under consideration.

CONCLUSION

Uncertainty in the early stages ol a dispule is inevitable. Nol only
the evidence, bul, the legal arguments, the lorum, and even the identi-
ty of the other party may be unknown. This “fog of litigation” is espe-
cially thick for potential defendants, who, unlike potential plaintiffs,
have little or no control over the choice of forum, timing or legal claims
of the law suit. Accounting for the fog litigation, however, deepens our
understanding of the ways in which the I'ederal Rules can alleviate or
aggravate the uncertainty that parties face.

I make three points with regard to trigger, scope, and sanctions in
this paper.

First, the Rules should make clear that the triggering event [or the
duty to preserve under the Federal Rules (and under the court’s inhe-
rent power) is the initiation of proceedings in federal court. Under cur-
rent case law, the federal duty to preserve places affirmative obliga-
tions on companics and individuals who never set foot in federal court.
Triggering the duty to preserve at the onset of federal litigation con-
forms to the proper role of federal rulemaking and respects the myriad
state and federal laws that govern data preservation outside the con-
text of federal court.

Second, the Rules should sel presumplive limils on the scope ol
discovery. The goal here is not to fine tune the quantity of preserva-
tion. Instead, the objective is to give the parties the incentive to work
things out on their own. And by sctting presumptive limits that endow
each party with both something to gain and something to lose in nego-
tiation, the Rules will facilitate meaningful negotiation.

Third, with regard to sanctions, the Rules should ensure that nei-
ther bad faith, nor relevance, nor prejudice can be inferred merely
from the fact that, ex post, it turns out that some data has been lost.
The nature of much modern discovery is the search [or the needle in
the haystack, and thus, absent evidence of bad faith, the overwhelm-
ing likelihood is that any data that is lost is neither relevant nor pre-
judicial.
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Mr. FRANKS. We will now hear from Mr. Butterfield.

TESTIMONY OF WILLIAM P. BUTTERFIELD,
PARTNER, HAUSFELD LLP

Mr. BUTTERFIELD. Thank you, Mr. Chairman, Ranking Member
Nadler, Members of the Subcommittee. The purpose of discovery
under our Federal rules is not a trivial one. The purpose of our
civil justice system is to determine the truth and decide cases on
the merits, and this depends on discovery of the facts. Making sure
that cases get decided on the merits is one of the primary reasons
why Congress stressed the ability to obtain discovery when it insti-
tuted the Federal Rules of Civil Procedure in 1938. Now, you have
heard a lot, and you will hear undoubtedly a lot more today about
the exorbitant costs of discovery, the costs of overpreservation and
the urgent need to rein in those costs.

But here’s what you need to know. Let’s talk about discovery
costs in general. There’s no question that in the electronic age, liti-
gation has dramatically changed the way discovery is conducted
and has increased the complexity and difficulty of discovery. But,
even so, discovery costs are not significantly higher than they were
15 years ago. Objective empirical data—and that primarily comes
from the Federal Judicial Conference—demonstrates that discovery
costs for cases involving electronic discovery are about $30,000 to
$40,000 at the median, and they’re also modest in comparison to
the stakes of the litigation and in comparison to the total litigation
costs.

Those who promote drastic changes to the Federal rules on dis-
covery concede this because they must. Instead, they focus on what
they admit are the outliers, and you have just heard Professor
Hubbard talk about it. Discovery costs in the largest cases involv-
ing the largest corporations, what professor Hubbard refers to as
cases in the long tail, the top 5 percent, most complex and costly
cases.

Well, it should come as no surprise to anyone here that discovery
in those cases is costly. It always will be because there always will
be some large, important and complex cases, but amendments to
the Civil Rules won’t change that. And clarifying the Rules of Civil
Procedure that apply to all 300,000 cases filed annually, to address
the complexities in a few thousand of those cases, poses substantial
risks to our civil justice system.

So what do we know about the costs of preservation specifically?
Well, as Professor Hubbard has acknowledged, our knowledge of
that is rudimentary. We know next to nothing.

And what about sanctions? Are they out of control? One of the
things you are being told here today is that companies are overpre-
serving because there’s no clarity by courts regarding sanctions.
They’re overpreserving and bearing the costs of that over-preserva-
tion because they sold fewer sanctions.

What we do know is that the risks of sanctions for inadvertent
failure to preserve documents is minimal. The data support that.
A recent study by the Federal Judicial Conference showed that mo-
tions for sanctions were sought in just one-fifteenth of 1 percent of
the cases that were studied, one-fifteenth of 1 percent. They were
granted in only more than slightly half the time.
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So if my math is correct, you have about a one-thirtieth of 1 per-
cent chance of getting sanctioned for evidence spoiliation. As one
e-discovery expert suggested the other day, you have a better
chance of getting struck by lightning than getting sanctioned for
failure to preserve.

Beware of the unintended consequences here. Let me give you a
few examples. One of the proposals would seek to apply preserva-
tion obligations only for loss of material information. Now, how do
you know what is material? It’s hard enough to know what’s rel-
evant before a lawsuit is filed or before we get very far in litigation.
It’s even more difficult to figure out what’s material to that litiga-
tion.

Another proposal would trigger preservation only on the filing of
a complaint. So what happens when critical information gets de-
stroyed between an event and the filing of a lawsuit where it’s ob-
vious that litigation will follow that event? Wouldn’t this type of
standard eviscerate long-standing statutes of limitation by forcing
people to file lawsuits immediately without any opportunity to
work things out before a lawsuit is filed, and wouldn’t that cause
more lawsuits to be filed? Wouldn’t companies spend more money
to litigate those lawsuits that were being filed?

Companies say that they’re worried about their reputation when
they get sanctioned. Shouldn’t they worry about their reputation
when lawsuits are filed against them, and more lawsuits will be
filed against them if people have to rush to the courthouse.

Another proposal calls only for sanctions regarding willful con-
duct. What we do when conduct is not in bad faith, though a simple
mistake, causes a complete loss of evidence to the other party.

What do we tell the other innocent party in that case? Sorry,
you're out of luck. Tough luck, you’re out of court? We suggest that
it’s not appropriate to rush to amend the rules at this time. The
Federal Judiciary Conference is closely studying it, and they should
be allowed to continue.

Thank you.

Mr. FRANKS. Thank you, Mr. Butterfield.

[The prepared statement of Mr. Butterfield follows:]
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INTRODUCTION

I appreciate the opportunity to testify today on the current state of civil discovery and
welcome the Subcommittee’s interest in the strides made in recent years to manage electronic
discovery, as well as existing and emerging electronic discovery challenges and solutions. While
electronic discovery raises concerns that did not exist in a predominantly “paper world,” those
concerns can be addressed without drastic rule changes that fundamentally undermine the
foundations of our civil justice system. Quite simply, the cure proposed by some advocates of
rules reform would kill the patient.

Modern civil discovery rules reflect the inherent and critical importance of discovery to
our federal judicial system. Because discovery supports the underlying goal of our civil justice
system—the resolution of disputes based on facts—the Federal Rules of Civil Procedure
encourage broad fact discovery and provide courts with tools to prevent the parties’
gamesmanship from interfering with the search for those facts.

Importantly, the modemn Rules have evolved to account for the complexities and burdens
associated with today’s undeniable reality: that most information is now created and stored
electronically. There is no question that this reality has fundamentally transformed discovery.
The ease and speed of communications in an electronic age, coupled with the range of electronic
devices now used to communicate, have, quite simply, increased exponentially the number of
“documents” created. The physical space limitations that once constrained the number of
documents that could be retained no longer exist in light of increasingly low-cost electronic
storage solutions. And unlike paper records, for which an affirmative act of destruction was

! William Butterfield is a partner of TTausfeld I.T.P, where his practice focuses on antitrust and financial
services litigation and electronic discovery. Buttertield has been involved in electronic discovery management since
the term was formulated in the early 1990s. TTe serves on the Steering Committee of The Sedona Conference®
Working Group on Electronic Document Retention and Production (W(G1), and was (he cditor-in-chicl ol the
Contference’s publication, Ihe Case for Cooperation (2009), a co-editor of The Sedona Conference® Commentary
on Preservation, [dentilication and Management of Sources ol Inlformation that are Not Reasonably Acecssible
(2008), and a member of Sedona Conference® Working Group on International Electronic Information Management,
Discovery and Disclosure. He currently serves as an adjunct professor at American University, Washington College
of T.aw, where he teaches a course in electronic discovery, and on the faculty ot Georgetown University Law
Center’s Advanced TI-Discovery Institute.
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required to discard a document once it was created, electronic records are much more easily
altered or destroyed, either inadvertently, intentionally or by automated programs. As a result,
discovery, which once involved copying reams of paper documents and a manual, page-by-page
physical review, now involves discs, hard drives, servers, backup tapes, electronic search
protocols and algorithms, and web-hosted platforms for document review. And issues associated
with timing and intent when discoverable documents are destroyed have become more complex.

It is this reality that is largely responsible for the difficulties, real and perceived, of
electronic discovery. Yet despite the exponential growth in the volume of electronically stored
information, or “ESI”, objective empirical evidence demonstrates that discovery costs are, as
they were in a predominantly paper world, still relatively low and proportionate to the nature and
complexity of the litigation at issue. In most cases, discovery costs are only a small fraction of
the monetary stakes of the litigation, and, though by no means nominal, are an order of
magnitude or more below the astronomic figures asserted by proponents of drastic “discovery
reform.”

Moreover, a review of empirical evidence and relevant case law suggest that assertions
that fear of court sanctions for failing to preserve ESI lead to excessive and costly over-
preservation of ESI are overblown: e-discovery sanctions are rarely sought, and even less
frequently granted. And, despite the contention that there is no consistent judicial standard for e-
discovery sanctions, case law suggests that courts have generally imposed significant sanctions
only for egregious discovery misconduct and even then rarely impose sanctions so severe that
they determine the outcome of the litigation.

This is not to suggest there are not legitimate concerns about the burdens and cost of e-
discovery, particularly in complex, multi-party litigation. But jurists and litigants are addressing
those 1ssues through a combination of (1) traditional litigation management tools long relied on
by the courts and provided for under the Federal Rules of Civil Procedure, including the 2006
Amendments; (2) enhanced and early cooperation among the litigants that reduce the likelihood
of discovery disputes, particularly with respect to ESI; (3) existing and evolving technological
tools that reduce the costs and burdens of preservation, review, and production of ESI; and (4)
careful and studied consideration by the Advisory Committee on Civil Rules as to whether Rules
amendments are necessary to address purported uncertainty regarding preservation obligations
and discovery sanctions.

Contrary to the assertions by proponents of immediate and drastic rule changes, there 1s
no empirical evidence that costs of e-discovery are excessive or that the proposed changes will
substantially reduce costs or uncertainty regarding preservation obligations. A rush to
implement hastily-conceived solutions before the scope and nature of the problem are
documented and understood, and the appropriate mechanisms to ease them are carefully
evaluated, will erode the level playing field for litigants established by the Rules and undermine
the foundation of our civil justice system.

DISCOVERY LIES AT THE HEART OF OUR FEDERAL CIVIL JUSTICE SYSTEM

The Federal Rules provide for broad discovery to ensure that disputes are resolved on
the facts rather than on the gamesmanship that often determined case outcomes before the
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discovery rules were enacted in 1938. As the Supreme Court has noted, “[m]utual knowledge of
all the relevant facts gathered by both parties is essential to proper litigation.”” The federal
courts’ post-1938 approach to discovery—to ensure that all relevant facts are discovered
made the search for truth a realistic enterprise rather than an obstacle course festooned with
devices for denying evidence to the unwary and the unadvised.”

@

has

The federal courts have continually reaffirmed that the purpose of discovery, quite
simply, is to ascertain the truth* —an outcome that benefits litigants and the public. The courts
have also recognized that, as a direct corollary to the importance of discovery, “the imposition of
sanctions for discovery abuse is essential to the sound administration of justice.”

Presumably, no one in this room disagrees with these long-standing tenets. The question
1s whether, and if so, how and when, to address perceived growing e-discovery burdens. It is
thus critical that, as we attempt to grapple with emerging discovery issues, the courts, Congress,
and the relevant rule-making bodies do not inadvertently sacrifice this essential tool of our civil
justice system—a tool that provides everyone from ordinary people to the most sophisticated of
corporations access to the truth and therefore access to justice.

Electronic discovery is undeniably effective in uncovering facts that might have been
concealed in a paper world. Electronic communications—e-mail, text and instant messages—
often reveal important information about a party’s intent, knowledge, and actions.” Denying
access to that information by permitting its destruction through lax preservation obligations and
denying meaningful recourse to parties injured by that destruction by unnecessarily restricting
the availability of appropriate remedies denies access to facts, and, ultimately, access to justice.

THE AVAILABLE EVIDENCE REVEALS THAT DISCOVERY COSTS ARE PROPORTIONAL TO THE
NATURE OF THE LITIGATION

Is discovery expensive? In some cases, it is. It depends primarily on the complexity of
the case, based on the nature and number of claims, the number of parties, the nature of those
parties, and the relevant time period. For example, the discovery burden of a simple, two-party
contract dispute would, in most instances, be significantly lower than the burden associated with
a complex patent case’ or an antitrust case alleging a price-fixing conspiracy or attempted

2 Hickman v. Tavlor, 329 U.S. 495, 507 (1947).

* Levin v. Clark, 408 F.2d 1209, 1227 (D.C. Cir. 1967).

* Tesarv. Potrer, No. 03-956, 2007 W1, 2783386 (D.S.C. Sept. 21, 2007) (“The Supreme Court of the
United States has held that accurate and truthful discovery is essential to the civil justice system, such that a
violation of the requirement justifies a harsh penalty™) (citing ABF" Ireight Systems, Inc. v. NLRB, 510 11.8. 317,323
(1994)): Nat'l Union Lire Ins. Co. v. Cont’I {ll. Grp., No. 85-C-7080, 1988 WL 79529 (N.D. I11. July 22, 1988) (the
"fundamental purpose of discovery [is] to ascertain the truth™); Goff'v. Kroger Co., 121 TR.D. 61, 62 (S.D. Ohio
1988) (*|'L'|he broad rules ol discovery are essential ols Lo [acilitate that truth-linding process™).

5 Penthouse Int'l, Ltd. v. Playboy Enters., Inc., 663 1'.2d 371, 392 (2d Cir. 1981).

¢ See Milberg LLP & Hausleld LLP, £-Discovery: The Fault Lies Not in Our Rules . .. ", 4 FED. CTS. L.
REV. 1, 10 (2011), available at http://www.telr.org/felr/articles/html/2010/Milberg-Hausteld. pdf.

"Emery G. Tee [1T & Thomas F. Willging, Litigation Costs in Civil Cases: Multivariate Analysis 8 (Fed.
Judicial Ctr. 2010) (hereinafter “T.ee & Willging, Litigation Costs™) available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Duke%2 0Materials/Library/T'TC, %20 itigation %2 0Costs

3
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monopolization over the course of a decade, involving multiple, multinational corporations
spread across the globe and multiple corporate plaintiffs. It is largely the former type—relatively
simple, two-party cases—not the latter, that appear to populate the dockets of the federal
judiciary.®

Are discovery costs too high given the stakes involved in litigation? The purported
evidence of discovery costs is not only largely anecdotal, it is also highly mixed. Research
conducted by objective organizations, such as the Federal Judicial Center (“FJC”), show
relatively modest discovery costs. Meanwhile, “back of the envelope” estimates by some
advocates for radical rules reform have suggested discovery costs of up to 175 times higher.

To date, the most reliable source of empirical information regarding discovery costs is the
survey conducted by the FIC in mid-2009.° That survey shows that discovery costs are
proportional to the stakes of the litigation. The FJC survey found that median discovery costs
(including related attorney fees) amounted to 1.6% of the litigation stakes for plaintiffs, and
3.3% of the litigation stakes for defendants.'® At the osth percentile (i.e., in only 5% or fewer of
the cases), plaintiffs’ attorneys reported discovery costs totaling 25% of litigation stakes and
defense attorneys reported discovery costs totaling 30% of the litigation stakes."' The FIC’s
survey also demonstrated that a majority of attorneys view the cost of discovery as proportional
to the stakes, suggesting that complaints regarding disproportionality are overblown.'> And
discovery costs are also proportional to the costs of the litigation. In cases involving electronic
discovery, the median discovery costs amounted to 25% and 32.5% of the total litigation costs
for plaintiffs and defendants, respectively.13 The FJC data hardly demonstrate that discovery
costs are excessive, or that discovery costs are disproportionate to the stakes of the litigation'* as
some have suggested, or to litigation costs in general.

%201n%20C1vil%20Cases%20-%20Multivariatc%2 0Analysis.pd[ (“Intelleetual Property cascs had costs almost
62% higher, all clsc cqual, than the bascline *Other” category.”).

¥ For example, in 2011, well over half of the nearly 300,000 cases filed in federal court involve bankruptey,
personal and real property damage, contract disputes, prisoner petitions, social security benefits, personal injury
(excluding asbestos), forfeiture and penalty, immigration and deportation, and labor law violations (excluding Fair
TLabor Standards Act violations). See Caseload Statistics 2011, Table C-2, 11.S. District Courts—Civil Cases
Commenced, by Basis of Jurisdiction and Nature of Suit, During the 12-Month Periods Tinding March 31, 2010 and
2011,
http://www.uscourts.gov/Statistics/IederalJudicialCaseloadStatistics/Tederal Tudicial CaseloadStatistics20 1 1.aspx.
Intellectual property disputes, among the more coslly cases Lo litigate (see supra nole 7 and accompanying text)
account [or about 10,000 cases filed. Antitrust cases account for just over 500 cascs [iled.

® Emery G. Lee [ and Thomas E. Willging, National, Case-Based Civil Rules Survey; FJC Civil Rules
Survey: Prelim. Report to the Committee (hereinatier “Lee & Willging, Case-Based Civil Survey”) at 35-44 (Fed.
Judicial Ctr. 2009), available at http://www.fje.gov/public/pdf.nst/lookup/dissurv | .pdf/$file/dissurvl.pdf. The FIC
surveyed attorneys in recently closed civil cases litigated in federal court, of which nearly half responded. The
survey covered a wide array of litigation activities including discovery, case management. litigation and discovery
costs, and attorney attitudes toward the l'ederal Rules of Civil Procedure.

19 See id. at 43.

" See id.

12 imery G. Lee & Thomas L. Willging, Defining the Problem of Cost in lederal Civil Litigation, 60 DUKE
L.J. 766, 773=75 (2010) (noting that the Federal Judicial Center’s survey [ound that 4 majority of plaintills” and
defense attorneys viewed discovery costs as “just about right” given the stakes of the litigation).

" See id. at 38-39.

" See Tnstitute for the Advancement of the American I.egal System, Electronic Discovery: A View from the
Frront Lines (2008) (hereinafter, “JAALS Reporr™), at 4, available at www.du.edu/legalinstitute/puhs/Ti Discovery-

4
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Nor are discovery costs, in the ordinary case, excessive. The FJC cost survey found that
the median reported discovery costs for cases involving electronic discovery were $30,000 and
$40,000 for plaintiffs and defendants, respectively.!> And for the top 5% most costly cases,
reported discovery costs for cases involving electronic discovery were $500,000 for plaintiffs
and $600,000 for defendants.'® This stands in stark contrast to the contention by the Institute for
Advancement of the American Legal System that, for a midsize case, discovery costs range from
$2.5 million to $3.5 million."” To be sure, although other surveys have produced varying results,
there is no clear evidence that discovery costs are excessive or disproportionate to the financial
stakes and nature of the litigation. Further, despite the sturm and drang about the degree to
which e-discovery has escalated the cost of discovery, the FIC’s data suggests that discovery
costs in 1997, before the ubiquity of e-mail, text messaging, instant messaging, and PDAs, were
only modestly lower than in 2008.'

Likewise, the costs of preservation—one aspect of the e-discovery process—make up
only a small portion of discovery costs. The Sedona Conference™” Working Group on
Electronic Document Retention and Production (WG1), widely recognized as the preeminent
think tank focused on e-discovery issues, recently surveyed its members on the proportion of
costs spent on preservation and other specified litigation activities. 132 Working Group
members responded to the survey, and 69% of the survey respondents identified themselves as
representing defendants ™ The survey revealed that only about 19% of the total costs of
discovery were attributable to preservation of potentially discoverable information.?' In other

I'rontLines.pdf (describing as “a familiar predicament™ that “the cost of e-discovery rivals or even exceeds the
amount al 1ssuc™).

13 See Lee & Willging, Case-Based Civil Survey, supra nole 9, ul 35, 37. Median costs of discovery are
cven lower when accounting lor all types of discovery.

€ 1d.

'7 See TAALS Report, supra note 14, at 5. The Institute’s conclusion can be most charitably characterized
as hyperbole. The Institute came to this extraordinary figure by concluding, based on a single, anecdotal,
undocumented comment by a freelance journalist, that a “midsize” case now involves production of an astounding
300 gigabytes of data, and then multiplying that figure by $5,000 to $7.000—the purported cost of producing one
GB of data. as estimated by an unidentified source at Verizon. Neither of the inputs to this equation have been
empirically substantiated, much less peer-reviewed.

In that same paper, the Institute suggested thal a case involving a single employee-plaintill bringing a claim
[or non-payment ol compensation and employment diserimination against a 20-person [irm-delendant would
generate 500 GB ol dala in discovery, costing the defendant $3.5 million [or clectronic discovery. See id. at4. But
no litigator on the “front lines” could reasonably expeet this run-of-the-mill, two-party casc to generate such
extravagant discovery needs. In my experience as a litigator prosecuting complex antitrust and financial services
cases, only the most complex (often multi-party) litigation would be expected to generate such heavy production
volumes.

¥ See 1.ee & Willging, Case-Based Civil Survey, supra note 9, at 33-36.

' The Sedona Conference provides a forum for leading jurists, lawyers, experts, academics and others
working in antitrust law, complex litigation, and intellectual property rights to develop forward-looking principles,
best practices and guidelines in specific areas of the law. The Conference holds educational conferences and
inslitutes and produces a range ol practice and other educational materials. ‘The Conlerenee relics on 4 thorough
peer-review process to ensure its output is balanced, authoritative, and of immediate practical benefit to the courts,
pravliliorigrs and public. See The Sedona Conference, hitp://www.thesedonaconlerence.org/.

= See Sedona Conference Working Group 1 Membership Survey on Preservation and Sanctions, included
in Agenda Materials for the Advisory Committee On Civil Rules Meeting, Nov. 7-8. 2011, Appx. K at |, available
at http:/fwww.uscourts. gov/uscourts/Rules AndPolicies/rules/Agenda%20Books/Civil/CV2011-11.pdt.

¥ Id a4
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words, the Sedona survey does not support, but rather calls into question, the contention that
preservation costs, in particular, are excessive.

In truth, we don’t have a definitive answer to the question of how much electronic
discovery costs litigants. But we do know that it is far too early to reach conclusions that such
costs are excessive or that the discovery rules as now written and when used properly are
inadequate. As my fellow panelist, Professor Hubbard, concluded just 3 months ago, “[t]he
current state of knowledge on discovery costs—let alone preservation costs—is rudimentary.
There can be little disagreement that additional empirical research must be done regarding
discovery and preservation costs, coupled with an assessment of advancing technological tools
(e.g., software solutions) which will inevitably help to solve some, and likely many, of the
purported problems. Thus, modifying the rules governing discovery now without sufficient
research and a real understanding of the scope of the purported problem would be premature,
inefficient and inevitably ineffective.

222

WHAT FACTORS DRIVE DISCOVERY COSTS?

Undoubtedly, the single most significant factor driving civil discovery costs today is
exponential increase in the amount of electronically stored information. Moreover, ESI is now
stored in an ever-growing variety of locations (hard drives, servers, home computers, backup
media, removable media, in the “cloud”, on cell phones, etc.), adding to the cost and complexity
of search, preservation, collection and production in litigation.

But many other factors cause high discovery expenses. First, the ease of retaining EST is
a significant contributor to discovery costs. Although the volume of ESI has greatly increased,
the cost of storing that information has significantly decreased.” Not surprisingly, the low cost
of storing EST leads to poor records management practices: it is cheaper and less time consuming
in the short-run to retain and store everything than it is to identify records no longer needed for
business or legal purposes and develop a routine document retention and destruction system.24 A

* William H.J. Hubbard, Preliminary Report on the Preservation Costs Survey of Major Companies at 2,
Sept. 8. 2011, available at
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/DallasMiniCont” Limpirical Data/Civil%20Justice%20Re
form%20Group.pdf.

2 In 1990, it cost about $20,000 to store a gigabytc ol data. By 2008, the same amount of storage cost
about one dollar. See Irene S. Fiorentinos & Steven C. Bennell, Can Technology Reduce E-Discovery Search
Costs?, 5-12 MEALEY'S LITIG. REPORT: DISCOVERY 18 (Sept. 2008) (*“I'he ability to create and store cleotronic data
has increased dramatically by virtue of new technologies and ever-increasing reliance on electronic
communications. At the same time, the cost of storing EST has greatly decreased.”). Today, businesses now have
available to them extremely low cost external storage solutions, permitting storage of a terabyte of data (1000
gigabytes) for about $250 per vear. See, e.g., http://docs.google.com/support/bin/answer. py 7answer=39567 (price
list for cloud storage using Google docs).

! See Tiorentinos & Bennett, supra note 23, at 1 (“Cheap data storage provides an incentive to packrats in
business, who save instead ol deleting stale information™); The Sedona Conlerence, 7he Sedona Guidelines: Best
Practice Guidelines & Commentary for Managing Information & Records in the Klectronic Age (2d ed. 2007) at 23
(At the heart of a reasonable information and records management approach is the coneept ol the “lifeeyele™ off
information based on its inherent value. In essence, this means that information and records should be retained only
so long as they have value as defined by business needs or legal requirements. . . . Retaining superfluous electronic
information has associated direct and indirect costs and burdens that go well beyond the cost of additional electronic
storage.”™).
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2009 survey found that 35% of responding organizations have no record retention schedules in
place for electronic records of any kind.?® Sixty to eighty percent of the information retained by
corporate America has little practical value to the entity.”® Companies that keep information
they no longer need (because it is inexpensive to store) or can no longer access without difficulty
(such as “legacy data” on obsolete systems), create added complexity and expense in litigation. 7

Adding to corporate litigation expenses is the lack of well-defined internal policies and
procedures governing data management and ESI preservation, search, collection and processing
in a litigation setting,” Many companies elect to forgo the effort and upfront costs of instituting
sound data management practices and technologies before litigation arises, i.e. the proper tagging
and/or organization of useful information and deletion of useless information, resulting in
increased costs when litigation occurs. According to a 2008 Gartner Group report, companies
that had not implemented formal e-discovery processes spent nearly twice as much to gather and
produce documents as those that have adopted formal procedures.?

Still other factors are responsible for unnecessary discovery expenses. As any review of
the applicable case law makes clear, attorneys and judges who are poorly educated about the use
and management of ESI in litigation contribute to excessive and unnecessary discovery
expenses.”’ Attorneys who refuse to cooperate with opposing counsel to identify e-discovery
issues and develop mutually agreeable ESI protocols® also cause unnecessary and additional
expenses for their clients.™

* See Cohasset Associates & ARMA Int’l, 2009 Electronic Records Management Survev: Call for
Sustainable Capabilities al 23 (on [ile with author).

2 Dennis Kiker, How to Manage ESI to Rein In Runaway Costs, Corporate Counsel (Online) July 18, 2011.

7 See The Sedona Conference® Commentary on Inactive Information (Tuly 2009) available at
http://www.thesedonaconference.org/content/miscFiles/publications_htm]?grp=wgs 110 (“[P]roactive review of
inactive information is most commonly justified by comparing the cost of such review to the costs of collection,
review. and production (as well as the risk ol potential liability) that would be incurred il these materials become
potentially relevant in a legal dispute. While these costs are real, many organizations faced with tight budgets find it
dillicult to justily the expenditure in advance ol an actual litigation event.”™).

Additional difficulties arise from corporate mergers and acquisitions. When companies merge, their
respeetive compuler systems are sometimes incompatible. This creates a trove of “legacy™ data and systems, with
unused data and systems sitting on virtual shelves, instead of in the trash can, where useless information belongs.

Braars Report, supranote 14, at 19 (“Most organizations do not organize their EST in ways that facilitate
a quick and easy review of potentially relevant ESI. For this reason, a client sometimes locates massive amounts of
ESI carly in the case and sends it 1o outside lawyers to determine which documents should be produced to the other
side and which documents should be wilhheld for reasons ol privilege. . . . The reactive approach toward c-
discovery causes inefliciencics at both the front-end scarch and retrieval stage and at the back-end altomey review
stage. Both stages are responsible for high e-discovery costs.”).

** Gartner Research, The Cosrs and Risks of E-discovery in Litigation 2 (on file with author).

* One observer points to attorneys poorly educated on ESI issues as a source of the perceived preservation

problem:
“We must confront the fact that the high cost of preservation stems trom the senseless, wasteful way we
approach preservation, not the obligation to preserve. We can do better, and when it suits businesses to
have information at hand, businesses know how to do it well. What businesses have not done is insist their
lawyers understand information systems and approach preservation with confidence and competence.”
See Craig Ball, 4 Fish Story, Ball in Your Courl, hitp://ballinyourcourt. wordpress.com/2011/12/1 1/another-lish-
story/#more-333
3 Caoperation to develop agreed upon EST protocols can preempt a range of electronic discovery disputes
and reduce discovery costs. Far example, in advance of production and review, the parties may agree to the format
in which TiST is produced, the manner in which potentially relevant data will be electronically searched, the

7
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Finally, sometimes discovery expenses are exacerbated due to abusive tactics by counsel.
Unfortunately, this conduct occurs when requesting parties propound unfocused and overly
broad discovery requests, and when responding parties use delay tactics, unwarranted objections,
overbroad assertions of privilege and other tactics to avoid producing discoverable information,
or produce excessive amounts of nonresponsive documents (“data dumps™) to exacerbate the
costs and duration of their opponents’ review of that data.

Uncertainty regarding preservation obligations and the threat of judicial sanctions are
purported to be major contributors to excessive discovery costs. ™ But the empirical evidence
regarding the frequency and severity of sanctions suggests that fear of sanctions is overblown
and does not support the theory that such fears lead to over-preservation.

For example, according to a recent study by the Federal Judicial Center, motions for
sanctions were sough! by parties in just 1/15th of one-percent of the cases filed in the 19 districts
studied.>* And according to Gibson Dunn’s 2010 Year End Survey, e-discovery sanctions were
granted in only 55% of the cases in which they were sought. >

According to the Gibson Dunn studies, the most common sanctions are also generally the
lightest: monetary sanctions “to compensate aggrieved parties for the fees and costs incurred in
bringing the motion for sanctions and any other injury caused by the discovery misconduct.”
And though sometimes mischaracterized as “sanctions,” courts also impose relatively light,
curative remedies, such as permitting a party to re-depose a witness, or denying summary
judgment where the undisclosed document might reveal disputed facts.”” The 2010 Gibson Dunn

reposilories that will be searched. and the lerms, phrases and algorithms that will be used to conduct that search.
The partics may also agree, in some circumstances, (o designale communications [Tom certain sources o be
presumplively privileged, eliminating the need lor a privilege review ol those documents.

** Disputes over c-discovery have been estimated to mercase overall litigation costs by 10 pereent per
dispute. Lee & Willging, Litigation Costs, supranole 7, at 5, 8. As discussed infra. various courts have mstituted
pilot programs which have incorporated form orders or protocols governing the issues that often give rise to
disputes. See, e.g., Ariana J. Tadler and Henry I. Kelston, Waorking Toward Normalcy in E-Discovery, N.Y 1..J.
(Oct. 3, 2011).

** Some have argued that fear of sanctions for preservation failures induces litigants to over-preserve. See,
e.g., William [LJ. Ilubbard, Preservation under the lederal Rules: Accounting for the llog, the Pyramid, and the
Sombrero, preliminary draft submitted to Judicial Conference Subcommittee on Discovery, Nov. 3, 2011.

M Emery G. Lee, Motions for Sanctions Based Upon Spoliation of Evidence in Civil Cases: Report to the
Judicial Conference Advisory Committee on Civil Rules, Federal Judicial Center (2011) at 1, 4, available at
hup://www.Lje.gov/public/pd[ns/lookup/leespoli pdl/$lile/leespoli.pdl.  Lee found that for the years 2007 and
2008, only 209 motions for sanctions for failure to preserve or destruction of evidence were filed in these districts.
Though L.ee cautions that his results “should not be taken as denying that the fear of spoliation motions might
motivate parties to over-preserve EST for fear of being subject to a motion in the future” or to suggest tear of
sanctions is irrational, id. at 5, it is difficult to draw any other conclusion.

** See Gibson Dunn, 2010 Year-End llectronic Discovery and Information Law Update (2010 Year Knd
Update™) (Jan. 13, 2011) at 9, http://www.gibsondunn.com/publications/Documents/2010YearEndE-Discovery-
InformationLawUpdate.pdl. Courts granted sanctions in only 55 ol the 100 discovery-sanctions opimons studied.
Id. 'T'his rate has remained constant in 2011,

3 See Gibson Dunn, 2011 Mid-Year E-Discovery Update (“2011 Mid-year Update™) (Jul. 22, 2011) aL 5,
http://www.gibsondunn.com/publications/Documents/201 1Mid-YearE-DiscoveryUpdate.pdt; see also 2010 Year-
Fnd Updare at | 1.

32011 Mid-year Update at 7. Though the Gibson Dunn classifies such curative remedies as “sanctions,”
they may be better characterized as case-management tools.  As the U.S. Judicial Conference’s Discovery

8
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report concluded that a “notable trend in preservation decisions . . . was an increasing lenience

toward preservation failures that did not result in any demonstrable prejudice to the requesting
»38

party.

“Case-terminating sanctions”—dismissal or default judgment—are far less frequently
imposed and are reserved for the most egregious conduct: willful or bad faith violation of
discovery obligations or a court order, intentional destruction of evidence, or fabrication of
evidence.™ In other words, they served to eliminate the severe prejudice resulting from the loss
of information relevant to the dispute and adjudication of the merits. To the extent that fear of
such severe sanctions deters such egregious conduct, sanctions serve their purpose.

Given the limited number of cases in which spoliation sanctions are actually sought and
the modest sanctions actually imposed in only some those cases, relative to the more than
250,000 civil cases filed annually in recent years,™ it is difficult to credit the largely unsupported
assertion that such a weak threat drives over-preservation.*' It seems more likely that counsel’s
reluctance to make necessary preservation decisions drives over-preservation. As DLA Piper’s
Browning Marean astutely observed, a decision on the proper scope of preservation “requires
reasoned thought, flexibility and some degree of risk-taking. . . . You also have to have the
courage to decide when it is reasonable not to go out with ‘all your guns blazing’ (i.e., preserve
everyth lgg forever), taking instead a reasoned and proportional response to the litigation
threat.”

In their submission to the United States Judicial Conference’s Discovery Subcommittee,
the defense bar advocacy group Lawyers for Civil Justice and representatives of the defense bar,
confronted with statistics demonstrating the infrequency of ESI-related sanctions, attempt a
tortured reinterpretation of their significance. LCJ contends that the absence of sanctions

Subcommiltee noted, there are other curative measures employed (o by courls Lo remedy spoliation impacts, such us

Preservation/Sanctions, included in Agenda Materials for the Advisory Committee On Civil Rules Meeting, Nov. 7-
8. 2011, Appx. Gat 15n.39,
http://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Publications/Preservation.pdf . By contrast, discovery
sanctions under the Federal Rules include: payment of expenses, striking a pleading in whole or part, disnuissing a
claim in whole or part, imposing default judgment, or issuing a contempt order. See Fed. R. Civ. P. 37(b)(2). For
this reason, caution must be used when evaluating statistical data on “sanctions.”

* 2010 Year-end Update at 14.

¥ Id. al 12; 2011 Mid-year Update at 6 (“Courls continued Lo teserve (his harshest ol sanctions [or cases in
which the culpable party violated its e-discovery obligations willfully and in bad faith and caused the aggrieved
parly significant damage.”).

4 United States Courts, Federal Judicial Cascload Statistics,
http://svww.uscourts. gov/Statistics/Federal JudicialCaseloadStatistics.aspx.

Y See Ball, supra note 30 (“The claim that litigants acting reasonably and diligently to preserve data are
being sanctioned is another fish story. When you read the reported decisions, it’s clear that sanctions are being
imposed only for disgracelul, olten intentional, destruction ol evidence. |'1'|he chance ol being sanctioned l[or lailure
to preserve remains smaller than the chance of being struck by lightning.™).

2 Browning F. Marean 111, /s Ip to Us 10 Right-Size Qur Preservation Efforts, http://e-
discoveryteam.com/2011/02/15/pension-committee-retrospective-third-in-a-series-of-guest-blogs-john-jablonski-
browning-marean-and-ralph-losey/.
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decisions demonstrates that litigants are over-preserving data.* Because parties are not being
sanctioned, LCJ argues (without support), it necessarily follows that this is because they have
over-preserved (i.e., preserved more than required and for a period longer than necessary) at
great expense, thus heading off any possible spoliation motion. The defense bar’s inferential
leap, however, fails to consider other explanations for the paucity of sanctions: the parties may
be cooperating to address reasonable and appropriate preservation and production requirements;
the parties may have preserved the appropriate amount and type of information (no more and no
less) and at the appropriate time; the court and the parties may have considered proportionality
issues to constrain the scope of preservation and production; the parties may have appropriate
document retention and destruction systems that reduced the amount of discoverable information
before any preservation obligation arose; among others.

Despite LCJ’s spin, the empirical evidence demonstrates the low risk of sanctions, the
restrained approach of the judiciary, and the lack of any urgent need for drastic rules reform.

CURRENT EFFORTS TO CONTROL DISCOVERY COSTS AND REDUCE DISCOVERY BURDENS

1. The Rules of Civil Procedure are Working to Control Costs and Reduce Both Disputes
and Uncertainty

Just five years ago, in 2006, the Federal Rules were amended to address the unique aspects
of electronic discovery, and “to assist courts and litigants in balancing the need for electronically
stored information with the burdens that accompany obtaining it.”** The amended Rules
“recognize some fundamental differences between paper-based document discovery and the
discovery of electronically stored information, and they continue a trend that has become quite
pronounced since the 1980s of expanding the role of judges in actively managing discovery to
sharpen its focus, relieve its burdens, and reduce costs on litigants and the judicial system.”*

The Rule amendments both addressed the need for early identification of e-discovery issues
and recognized some of the unique issues posed by ESL. For example, Rule 26(f) was amended
to require parties to discuss ESI issues as part of the mandatory meet and confer process;
highlighting EST issues early in the litigation can head off both discovery disputes and help
narrow ESI production. And amendments to Rules 34(b) and 45 anticipate early discussion of
production formats. Under amended Rule 26(b)(2), a producing party generally need not produce
EST that is not reasonably accessible because of undue burden and cost, providing appropriate
restraints on the degree to which ESI must be searched and produced. Amended Rule 26(b)(5),
recognizing the inherent risks of producing privileged ESI, permits parties to “claw back” such
inadvertently produced documents while questions of privilege are resolved. Finally, amended

3 See Lawyers for Civil Justice, et al., Comment to the Civil Rules Advisory Committee, The Time is Now:
The Urgent Need for Discovery Rule Reforms (Oct. 31, 2011) at 6, available at
http://www.uscourts. gov/uscourts/RulesAndPolicies/rules/CV%20 Suggestions%202011/11-CV-E pdf.

" Jason Flicgel, £lectronic Discovery in Large Organizations, 15 RICIL J.L. & TECIL 1, 7 (2009).

** Kenneth J. Withers, Klectronically Stored Information: The December 2006 Amendments to the liederal
Rules of Civil Procedure, 4 NW. I 'I'ECIL & INTELL. PROP. 171, 4 7 (2006), available at
http://www.law.northwestern.edu/joumals/njtip/v4/n2/3; see also COMM. ON C1. ADMIN. & CASE MGMT., JUDICIAL
CONFERENCE OF THE 1.8, CIVIT. LITIGATION MANAGEMENT MANUAT, 8 (2001),
available at hitp:/www fjc.gov/public/home.nst/autoframe?openforméurl_l=/public/home.nst/inavgeneral?openpag
e&url_r=/public/home.nsf/pages/814.

10
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Rule 37(e) makes clear that sanctions may not be imposed for ESI that has been, in good faith,
destroyed or altered through routine operation of electronic information systems, such as
automatic overwriting of backup tapes.

Since 2006, as was expected, judges and practitioners alike have been working to
understand and apply the new rules and principles under the Amendments. Indeed, it was
widely recognized that the changes to the Rules were only one part of the solution to the
challenges associated with ESI; practitioners and judges needed to evolve their thinking to keep
abreast of the reality of ESI and electronic discovery.‘ts Meanwhile, as discussed below,
technology has continued to evolve, offering solutions to challenges for which there were once
none.

Since their implementation, the amendments—and the education and discovery tools that
have developed in their wake''—have yielded considerable benefits. Litigants are meeting and
conferring to resolve e-discovery disputes without the need for motion practice; judges are
becoming more attuned to ESI issues; and many judges are using discovery protocols in their
cases either as part of their individual practices or as part of pilot pro_.x_),'rams.4

The court-initiated pilot programs, for example, address, among other things, the challenges
associated with high-volume discovery. These programs seek to capitalize upon the intent and
breadth of the Federal Rules and maximize their potential in application. For example, in 2009,
the Seventh Circuit implemented a pilot program, now in Phase 11, which provides “a guide for
practitioners to comply with the 2006 amendments and meet the rising judicial expectations that
practitioners will be knowledgeable both about the Federal Rules and the benefits of cooperative
discovery.”* The cornerstone of that project is early and informal communications between the
parties regarding ESI storage, preservation and discovery. The project provides practice tools to
help litigants navigate e-discovery and requires parties to make a good faith effort to agree on
ESI production formats. And it sets forth certain default positions, such as the position that data

"¢ Milberg & Hausfeld, supra note 6, at 11.

" For example, Working Group 1 of the Sedona Conference has published a number of educational
materials to help guide jurists and litigants in managing e-discovery. See, e.g., The Sedona Conference®
Cooperation Proclamation: Resources for the Judiciary: The Sedona Conference® Database Principles Addressing
the Preservation and Production of Databases and Database lnformation in Civil Litigation; The Sedona
Conlerence® “Jumpstart Ouline™, The Sedona Conlerence® Cooperation Guidance Lor Litigators & In-House
Counsel; The Sedona Conlerence® Commentary on Proportionality; The Sedona Conference® Commentary on
Legal Holds- September, 2010 Version; The Sedona Guidelines: Best Practice Guidelines & Commentary for
Managing Information & Records in the Electronic Age; The Sedona Conference® Commentary on Email
Management, available ar http://fwww thesedonaconference.org/content/miscFiles/publications_html?grp=wgs110.

“* Though pilot programs initiated in some jurisdictions have not vet produced final empirical results, the
Seventh Circuit’s program is reporting positive interim results. See Tadler & Kelston, supra note 32, at 2 (80 percent
of the judges surveved regarding the impact of Phase 1 of the Seventh Circuit’s pilot program reported that the
principles articulated by the program had reduced the number of discovery disputes before the court). A report on
Phasc 11 of that program is expecled in spring 2012.

# See Milberg & [lausfeld, supra note 6, at 30-32; see also Tadler & Kelston, supra note 32. Additionally.
just this [all, the Southern Distriet of New York, one of the busiest distriet courts in the country, announced its
intention to launch a pilot program for complex cases. The Southern District’s program likewise demands early
attention to EST preservation issues, with a joint electronic discovery submission incorporated for use by the parties.
See Standing Order M10-468, /n re Pilot Project Regarding ('ase Management Techniques for Complex Civil
Cases. No. 11-nc-00388 (S.D.N.Y. Nov. 1, 2011).
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requiring extraordinary preservation measures that are not ordinarily used by the business are
presumptively not discoverable.*

These are just a few of the many advances and adaptations that have improved discovery
practices, decreased costs and deterred discovery abuse since the 2006 amendments.

Moreover, the Rules, even absent the 2006 amendments, have long provided practitioners
with a framework in which to conduct controlled but effective e-discovery, and they give the
courts explicit authority and direction to manage disputes and control e-discovery abuses when
the parties are unable or unwilling to do so on their own. As one observer explains, “[p]arties to
litigation should not be hesitant to fight for reasonable restrictions on preservation and
production. The Federal Rules of Civil Procedure allow for—and the intent behind them indeed
call for—more restraints on discovery than many courts and parties recognize.”"

Perhaps of greatest significance is Rule 26(b)(2)(C)—the “proportionality rule”—which
specifies the factors™ courts must consider in determining whether to limit discovery to ensure
that it is proportional to the needs of the case and the resources of the parties. “The
proportionality rule mandates that ‘[j]udicial supervision of discovery . . . seek[s] to minimize its
costs and inconvenience and to prevent improper uses of discovery requests,” while still allowing
parties to obtain the discovery necessary to litigate the case.” Under this rule, a court may limit
discovery sua sponte. And by providing concrete factors relevant to the determination of
disproportionality, the rule empowers litigants seeking to limit discovery. Parties, however,
appear to infrequently make use of this rule and others that can help constrain discovery.™

The evidence suggests the existing rules and 2006 amendments are working. E-discovery
case law 1s more developed and provides more guidance, litigants are meeting and conferring
more frequently, disputes over the format of ESI production appear to be falling, and courts
appear to be granting sanctions less frequently and adopting joint discovery plans more often
than in the past.”

2. Discovery Cooperation Reduces the Costs and Burdens of Discovery,; Courts
Increasingly Demand It.

Changes in litigation conduct may be the most promising solution for reducing the costs of
e-discovery. “[TThe Federal Rules of Civil Procedure demonstrates that the Rules both promote

* Tadler & Kelston, supra note 32, at 2.

*! Douglas 1.. Rogers, A Search for Balance in the Discovery of EST Since December I, 2006, 14 RICH. 1.1..
& TECH. 8. 81 (2008) (emphasis added).

*2 The factors include the needs of the case, the litigation stakes, the parties” resources; the importance of
the issucs Lo be resolved, and the importance of discovery in resolving them. Fed. R. Civ. P. 26(b)(2)(C).

53 See Metavante Corp. v. Emigrant Sav. Bank, No. 05-1221, 2008 U.S. Dist. LEXIS 89584, at *20 (L.D.
Wis. Oct. 24, 2008) (quoling Societe Nationale Industrielle Aerospatiale v. United States Dist. Ct., 482 U8, 522,
546 (1987)).

* ABA Section of T.itigation, Member Survey on Civil Practice: Full Report (2009) at 2-3.
http://www.abanet.org/litigation/survey/docs/report-aba-report. pdf.

* Milberg & TTausfeld, supra note 6, at 23-26.
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and assume cooperation in discovery between litigating parties throughout the litigation.”*

Building upon this concept, in 2010, The Sedona Conference® issued a Cooperation
Proclamation, which “urges parties to work in a cooperative rather than an adversarial manner to
resolve discovery issues in order to stem the rising monetary costs of discovery disputes.”™” In
fact, numerous courts have now cited to the Proclamation, some restating that “the best solution
in the entire area of electronic discovery is cooperation among counsel.”®

Cooperation in discovery demands that opposing parties and their counsel engage in an
early and open exchange of information about their data systems, custodians (i.e., users and
repositories) of data and key players likely to have information relevant to the dispute. By
sharing details about these topics, parties can effectively agree upon scope of preservation and
production, solve problems with appropriate technical solutions and better manage costs.” For
example, they may agree on the source of ESI to be preserved, determine which employees’ ESI
will be preserved and collected, decide on the format of production, agree to discovery topics
and relevant time periods, and select search terms and methodologies to limit production to only
responsive information and reduce production and review burdens.*

Cooperation helps eliminate the waste of time and resources, including those of the court,
by establishing a reasonable plan for e-discovery, including both preservation and production of
ESI. By working to achieve such a plan, parties not only ensure effective time and resource
management in the context of litigation, but they also eliminate the fear of sanctions that can
sometimes arise from obstructive or uncooperative conduct while simultaneously securing better,
faster and cheaper e-discovery.

3. Technology Will Continue To Reduce Discovery Costs and Burdens

Technology 1s developing in response to the exponential growth in ESI and the related e-
discovery difficulties. And it 1s developing rapidly.

For example, in 2005, when amendments to the Federal Rules for Civil Procedure were
being considered, a debate was raging over the costs and burdens of retrieving data and
documents from backup tapes. At the time, there was no inexpensive way to reveal what was on
a backup tape, and it was argued that there never would be. Some wanted the Rules to exclude
backup tapes from the discovery process because the costs and burden of accessing the tapes was
purportedly too high. Within a year, new technologies were commercialized that generated
quick, efficient catalogues of backup tapes and, now, the process of searching backup tapes is
considered to be simple, straight-forward and far less expensive.

3¢ The Sedona Conference, The Case for Cooperation, 10 SEDONA CONF. I. 339, 348-49 (2009).

¥ SEC v, Collins & Aikmean Corp., 256 FR.D. 403, 406-07 (S.D.N.Y. 2009).

5 See William A. Gross Constr. Assocs., Inc. v. Am. Mfrs. Mut. Ins. Co., 256 1° R.D. 134, 136 (S.D.N.Y.
2009); see also Technical Sales Assocs., Inc. v. Ohio Star Forge Co., No. 07-11745, 2009 WL 728520, al *4 (E.D.
Mich. Mar. 19, 2009); Collins & Aikman Corp., 256 F R.D. at 415; see generallv Ralph C. Losey, Mancia v.
Mayflower Begins a Pilgrimage to the New World of Cooperation, 10 SEDONA CONF. 1. 377 (2009).

% See Milberg & Hausfeld, supra note 6, at 31-32.

 See id. at 32.
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Today, as the Federal Rules come under scrutiny again, some are arguing that locating,
saving and producing documents for a lawsuit, or a potential lawsuit, is too expensive and causes
undue hardship for litigants. These arguments are similar to the backup tape arguments of 2005,
i.e. there is no technology that helps them, there never will be, and the manual processes are too
time-consuming and expensive. Contrary to these assertions, technologies exist today that ease
that process, and those technologies are being improved dramatically as the need for them
increases.

For example, software exists that helps with the automated location and preservation of
many different types of data. In other words, software can do (and does) the work that once
required direct and intense manual work. Companies can use software to apply simple word
filters and advanced artificial intelligence algorithms to reduce the amount of data preserved.
Based on the output that results from these automated searches, parties can either collect that
data for preservation, or simply identify it for later examination.”’ These technological tools can
manage and provide notifications to identified custodians, automatically build and update data
maps, and apply legal hold policies against a company’s full corpus of data, whether it is stored
on network servers or on employees’ remote laptops. In addition, these tools can track data
throughout the entire litigation lifecycle, providing a complete audit trail and visibility into the
reVIEW Process.

There is also a popular argument that the logistical management of overlapping legal holds,
(i.e., concurrent demands or obligations to preserve that arise from different legal disputes
involving the same data or custodians), takes too many people away from their routine work,
imposing costs on businesses. But tools exist to facilitate efficient management of overlapping
litigation holds, automating many of the processes that were once time-consuming and could
overwhelm a legal department or outside counsel. Legal hold notices can now be sent to many
people at one time. The notices can require the recipients to affirmatively acknowledge their
understanding and acceptance of the hold notice. The acknowledgments can easily be tracked to
help put defensible holds in place quickly. These tools also allow for questionnaires and surveys
to be sent to help identify sources of needed information. Some tools integrate a mechanism for
people to set aside and upload responsive data. &

These are only two examples of many affordable technologies that exist today. And, as
history has shown, the technology will continue to be refined and evolve to better assist with the
needs of the users.

PROPOSED REFORM TO THE FEDERAL RULES TO ADDRESS DISCOVERY COSTS AND BURDENS

The Advisory Committee on Civil Rules

The United States Judicial Conference’s Advisory Committee on Civil Rules (the “Rules
Committee”) has been diligently evaluating the need for additional revisions to the Federal Rules

! Autonomy, for example, offers a product known as Legal Hold
(http:/fprotect.autonomy.com/products/ediscovery/legal-hold/).

2 Ome such tool is Method®, a legal hold technology solution (http://keura.com/relativity/news/id/72/keura-
introduces-method-for-legal-hold-management).
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to address emerging discovery concerns.* In May 2010, following the Duke Conference on
Discovery, the Rules Committee tasked the Discovery Subcommittee with investigating possible
changes to the rules governing preservation of discoverable information and sanctions for failing
to preserve. For well over a year, the Subcommittee has been studying possible rules
amendments, and the consequences (both intended and unintended) of those amendments. It has
reviewed submissions, studies and surveys, and at least six different rules proposals,** including
those discussed below. The Subcommittee also convened a mini-conference in September 2011,
which included active participation by the many stakeholders of rules changes, “to educate the
Discovery Subcommittee and assist it in developing possible recommendations for the full
committee on preservation and sanctions issues.” That conference attempted to identify the
specific problems caused by preservation obligations that rule changes might address, the
technology changes that might bear on the severity of the problems, and what rule changes
should be used to address those problems.®®

The Discovery Subcommittee subsequently released a Memorandum detailing the work it
has done and describing the “difficulties and promises of rulemaking to address concerns about
preservation and sanctions.”®  Among the core questions the Subcommittee analyzed was
whether it should proceed with rules changes now and whether it should attempt to draft
preservation rules or a sanctions rule.

The Subcommittee reached consensus that it should continue its work, but with a focus
on crafting a sanctions rule, rather than a preservation rule,”’ concluding that the difficulties of
devising a rule to address preservation obligations outweighed the potential usefulness of any
new rule.®® The Subcommittee was skeptical that a preservation rule would provide the certainty
that its proponents sought because “[e]ven specific rules do not answer all questions of
implementation—particularly in the uncertain setting of pre-litigation decisions when a claim has
not been formally asserted.” Among its concerns about a preservation rule were:

® Making rules about preservation might result in a greater number of cases in which
spoliation issues arise—"“probably not a positive outcome;”

¢ Attempting to craft a preservation rule now, when technology is unsettled and courts and
businesses are still transitioning to the information age (and determining appropriate

% Congress aulhorized the federal judiciary “to preseribe the rules of practice, procedure, and evidence for
the federal courts, subjeet Lo the ultimate legislative right of the Congress to rejeot, modily, or deler any of the
rules.” See Rules Enabling Act, 28 U.S.C. §§ 2071-2077 (sctling Lorth authority and procedures [or promulgating
rules). The Judicial Conference has authorized the appointment of the Rules Committee, the recommendations of
which are reviewed by the Standing Committee and then, if appropriate, recommended to the Judicial Conference.
The Standing Committee and the Rules Committee is made up ot members with direct experience in the practice,
application and /ot teaching of the law: federal judges, practicing lawvers, law professors, state chief justices, and
representatives of the Department of Justice.

% Notes of Conference Call, Discovery Subcomrmittee, Advisory Committee on Civil Rules, Sept. 13, 2011
al 1, inchided in Agenda Materials for the Advisory Committee On Civil Rules Meeting, Nov. 7-8, 2011, Appx. G.

% See Agenda Memo tor the Sept. 9, 2011 Discovery Subcommittee included in Agenda Materials for the
Advisory Commitice On Civil Rules Meeting, Nov. 7-8, 2011, Tab 111, at 3 (hereinaller “Subcommittee
Memorandum™), http://www.uscourts. gov/uscourts/RulesAndPolicies/rules/Publications/Preservation. pdf.

 See id.

1d. at 1.

S 1d. at 14,
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ways to manage data generally) and to the 2006 Rules amendments, may not only be
premature and difficult, but also risky;
The preservation rules proposed may not reduce the amount of preservation;
A very specific preservation rule would be unworkable because “the questions it would
address are too fact-specific and unsuited to all-purpose solutions;”

* Proposed rules on the scope of preservation would not resolve ambiguities regarding
what should be preserved prior to and during the early stages of litigation;

* A preservation rule might interfere with the more productive alternative of resolution of
preservation obligations through agreement of the parties.®’

Tnstead, the Subcommittee has turned its focus to evaluating the need for revisions in the
Rules regarding discovery sanctions, and whether a rule could be crafted that establishes a
meaningful federal standard that can be applied regardless of the size or nature of the case.”’ The
Subcommittee's “initial consensus [is] that work should continue to design a sanctions . . .
However, the Subcommittee also acknowledged that a considerable range of issues will
confront the Subcommittee if it proceeds to attempt to draft a sanctions rule, including

uncertainty as to what the word “sanction” even means.

Among those issues are: (1) whether a sanctions rule can properly distinguish among
sanctions in terms of severity because, for example, even adverse inferences differ in degree of
severity; (2) whether culpability can be incorporated into a rule when culpability is not ordinarily
necessary for non-punitive “curative measures[s]” that attempt to minimize the harm to the
innocent party’s case due to the loss of data; and (3) whether culpability can meaningfully be
connected to the severity of the sanction.”” Nonetheless, the Subcommittee determined that
further work to attempt to craft a sanctions rule that addressed these challenges was worthwhile,
and presented four versions of potential amendments on sanctions. The Subcommittee should be
entitled to continue with its thoughtful and studied consideration of those challenges.

Drastic Amendments to the Civil Rules Will Undermine the Civil Discovery Process and
Qur Civil Justice System

In stark contrast to the careful consideration of the Discovery Subcommittee, the recent
submissions to the Committee by members of the corporate defense bar continue to urge
immediate and sweeping rule amendments that would drastically and intentionally narrow the
scope of discovery and permit knowing destruction of relevant evidence. The Judicial
Conference’s Discovery Subcommittee has properly resisted calls for reckless adoption of these
proposals, just a few of which are discussed here.

“ Id. at 4-14.

. a1,

" Id. at 14,

72 See id. at 15. The Subcommittee noted, for example, that a remedy of requiring restoration of data on
hackup tapes that should have heen preserved is not appropriately characterized as a sanction.

 See id. at 14-17.
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One proposal would relieve a party of its obligation to preserve relevant data until a claim
has been filed, no matter when the party became aware that litigation was likely.”* The harm of
that proposal should be clear. If not consider the following, not far-fetched, scenario: after a
surgeon amputates the wrong leg of her patient, there is a flurry of emails between surgical staff
and the hospital peer review team indicating the surgical team had committed a grievous error.
But the hospital routinely sweeps all email from its active servers and onto back-up tapes after 30
days, and rotates the back-up tapes every 90 days. Thus, unless specific measures are taken to
preserve the emails, they would be deleted after 120 days. Under proposals that would trigger
preservation obligations only upon the filing of a claim, the hospital, despite the obviousness of
the surgical mistake and likelihood of legal action, would have no legal obligation to retain these
emails. The emails would be lost unless the patient raced to the courthouse to file a complaint
(or perhaps issued a potentially overly broad preservation demand letter 7,

Second, some commentators recommend that the Rules require preservation of ESI only
where the information is “material” or “necessary” to the case, in that “the outcome of the
litigation must depend on it —a proposal with obvious potential to undermine our civil
discovery system. First, it destroys the foundations of our civil discovery system. Under the
current Rules, information is discoverable if it 1s relevani to the claims and defenses, and a court
may order production of documents reasonably likely to lead to discoverable information.””
Importantly, much relevant information is not, standing alone, outcome determinative, or
necessary or material to the case; yet relevant documents inform adjudication on the merits.
Moreover, it is often impossible to know at the outset of a case which relevant information will
ultimately be necessary, material, or outcome-determinative. Permitting its intentional and
knowing destruction simply because it is not judged to be material by the party in whose hands it
rests (and which may have the most to lose by its disclosure) would dramatically undermine the
function of civil discovery.

Third, the defense bar has proposed a sanctions rule that would permit intentional
destruction of relevant evidence unless the party prejudiced by the destruction can prove both
materiality of the destroyed evidence and that the destruction was conducted with “intent to
prevent use of the information in litigation‘”78 This proposal creates a likely insurmountable
barrier to litigants prejudiced by spoliation. It requires that the injured party prove the

™ Letter from Robert D. Owen to Hon. David G. Campbell (Oct. 24, 2011) at 18, available a
http://www.uscourts.gov/uscourls/RulesAndPolicies/rules/DallasMimConl Comments/Robert_Owen_Adv_Comm_
Submission_[inal.pdl.

"3 See Lawyers for Civil Justice, et al., Comment, supra note 43, at 17 (suggesting that one preservation
trigger could he the receipt of a “written demand to preserve information. . . . [that] must provide clear indications
that the filing of an action is imminent, describe the nature of the claims and the information sought to he preserved,
and give an indication that litigation is reasonably certain to oceur.™).

1d. at 6, 9 (“It is no longer enough that L'SI might be relevant: it must also be material. Put another way, it
1s not enough for ESI to have a possible relationship to the issues of the litigation. The ESI must be necessary to the
case: the outcome ol the litigation must depend on it.”); see afso Letter Irom David M. Howard., ¢ of. to Advisory
Committee on Civil Rules , included in Agenda Materials for the Advisory Conunittee On Civil Rules Meeting,
Nov. 7-8. 2011, Appx. S at 2.

7 Fed. R. Civ. P. 26(b)(1).

78 Lawyers for Civil Justice, et al., Comment, supra note 43, at 24 (“Sanctions on a party for failing to
preserve or produce relevant and material electronically stored information should be determined by intent to
prevent use of the information i litigation.”) & 7.

17



155

materiality of non-existent evidence, that the evidence 1s unavailable from any other source, and
bad faith—all difficult tasks where the exact nature of the spoliated evidence will be
unknowable. Further, it strips courts of their ability to fashion remedies and sanctions that are
proportionate to nature of the spoliation conduct and the degree of prejudice suffered by the
innocent party. Limiting sanctions to bad faith destruction precludes courts from remedying
spoliation even where the loss of data effectively prevents the injured party from litigating the
case.

Yet a fourth proposal would limit the scope of preservation to information created during
the two years prior to the date the preservation obligation arose and to only ten “custodians.””
These are equally flawed. First, data created well before the arbitrary two-year cut-off is often
relevant and material to the claim; in some cases, the evidence may go back decades. The
preserving party would have no obligation to take any steps to preserve it despite its obvious
relevance. Moreover, the two-year period may actually be shorrer than the statute of limitations
in a given case, permitting destruction of evidence well before the statute has run.

Consider, for example, the following scenario: A large manufacturing company has
publicly admitted to the Justice Department today that, from 2004 to 2010, it conspired with its
competitors to fix prices, making it virtually certain that its retailer-customers who paid inflated
prices will file antitrust claims. Under federal antitrust laws, the retailers can recover damages
extending back four years from the time the lawsuit is filed. And if the manufacturer concealed
the conspiracy, damages may extend back even beyond that four-year period. But under the
proposed amendment, the manufacturer would be free to destroy all records created prior to
December 13, 2009—that is, records created during the pendency of the price-fixing conspiracy
that are likely both relevant and essential to any antitrust claim.

Finally, the proposal to limit preservation to ten custodians lacks any logical or empirical
foundation. The number of employees holding responsive information will depend on an
individual case and the size and nature of the organization. Although the proposal provides that
the court may order production of documents from more than ten custodians, such a provision is
obviously inadequate to remedy the irrevocable destruction of relevant and unique evidence held
by custodians who were not among the original ten whose documents were preserved.

The Discovery Subcommittee, recognizing these and other difficulties with the proposals,
has appropriately chosen not to rush to judgment regarding their adoption. Congress should
withhold such judgment as well.

CONCLUSION

Rule 1 of the Federal Rules of Civil Procedure commands that “[The Rules] should be
construed and administered to secure the just, speedy, and inexpensive determination of every
action and proceeding.”® A myopic focus on the expense of litigation risks losing sight of the
fundamental purpose of litigation: to achieve justice. When Congress adopted the Federal Rules

™ Jd. at 20 n.70 (proposing that the duty to preserve information is limited to information under the control
of a reasonable number of key custodians of information, not to exceed 10).
% Ted. R. Civ. P. 1 (emphasis added).
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in 1938, it did so with the view that discovery was instrumental to an efficient and fair judicial
system. Indeed, “the level evidentiary playing field created by discovery . . . lies at the heart of
our adversarial system.”®! While reducing litigation costs is a laudable goal, such measures must
be considered carefully to avoid tilting the playing field, or worse, denying access to the courts.
Overreaching, ill-conceived, and premature restrictions on discovery threaten to do just that.

81ani)c Semicondictor Inc. v. Rambus Inc., 645 F.3d 1336, 1347 (Fed. Cir. 2011).
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APPENDIX 1

PRESERVATION/SANCTIONS ISSUES

Since the April meeting, the Discovery Subcommittee has
continued to study issues of preservation and sanctions. The
purpose of this memorandum is to introduce the issues the
Discovery Subcommittee is bringing before the full Committee for
discussion. In part, it is designed as an introduction to the
mere detailed materials included in this agenda book. Attached
to this memcrandum as appendices should be two charts prepared by
Judge Grimm, one illustrating the various attitudes in different
circuits about sancticons issues, and the other providing a survey
of the trigger directives in federal courts acrcss the country.

This memo attempts to identify and raise guestions as well
as conveying the Subcommittee's current thinking, recognizing
that Subcommittee members may have differing views on some
issues. It is likely Subcommittee members will cffer their own
views during the November meeting. The Subcommittee's current
thinking has reached a consensus on the proposition that it
should continue work, but focusing on a sancticns rule rather
than a preservation rule.

As planned, the Subcommittee held a mini-conference on these
subjects in Dallas, TX, on Sept. 9, 2011. Since the conference,
the Subcommittee has held two conference calls to discuss the
best way of going forward. Included in these agenda materials
should be the following records cof those two conference calls:

920NOTES.WPD -- Notes of the Sept. 20 conference call
913NOTES.WPD -- Notes of the Sept. 13 conference call

Because any summary would ncot do justice toc the variety of views
and materials received by the Subcommittee in connection with the
Dallas Conference, many of them are included in the agenda bock.
These items can also be found at the fcllowing website (or
accessed through www.uscourts.gov using a link from the What's
New section of the main rulemaking webpage) :

www.uscourts.gov/RulesAndPolicies/FederalRulemaking/Overview
/DallasMiniConfSept2011.aspx

The website includes some items that have been included in
prior agenda books and are not included again here, such as the
original three-page propcsal for elements of a preservation rule
provided by the Duke E-Discovery panel and the 100 page
memorandum by Andrea Kuperman on case law on preservation and
gsanctions issues. Included in these agenda materials are the
following:

Advigory Committee conference materials:

Notes of Dallas Mini-Conference
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Memorandum to participants on focus of discussion (including
list of participants)

Memorandum on Pregervation/Sanctiong issues (including three
categories of possible rule approaches)

Empirical Data or Research:

Civil Jugtice Reform Group -- Preliminary Report on the
Preservation Costs Survey of Major Companies

Federal Judicial Center -- Motions for Sanctions Based Upon
Spoliation of Evidence in Civil Cases

RAND Corporation -- Costs of Pretrial Discovery of
Electronically Stored Information

The Sedona Conference -- Membership Survey of Preservation
and Sanctions

Comments submitted:
Thomas F. Allman -- Change in the FRCP: A Fourth Way

Thomas F. Allman, Jason R. Baron, and Maura R. Grossman --
Preservation, Search Technology, and Rulemaking

Center for Constitutional Litigation
Department of Justice
Kroll Ontrack

Lawyers for Civil Justice -- Preservation: Moving the
Paradigm to Rule Text

Microsoft

New York State Bar Association -- Interim Report on
Pregservation and Spoliation

The above listings of reports and submissions are alphabetical.
Issues Raised
The goal during the upcoming meeting will be to reach
consensus on the type of approach the Subcommittee should pursue
in developing a draft of a possible rule amendment to address
preservation and sanctions issues. As presented previously, the
Subcommittee had identified three basic approaches:

Category 1: Preservation proposals incorporating
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considerable specificity, including specifics regarding
digital data that ordinarily need not be preserved,
elaborated with great precision. Submissions the Committee
received from various interested parties provide a starting
point in drafting some such specifics. A basic gquestion is
whether a single rule with very specific preservation
provisions could reasonably apply to the wide variety of
civil cases filed in federal court. A related issue is
whether changing technology would render such a rule
obsolete by the time it became effective, or soon
thereafter. Even worse, it might be counter-productive.
For example, a rule that triggers a duty to preserve when a
prospective party demands that another prospective party
begin preservation measures (among the triggers suggested)
could lead to overreaching demands, counter-demands, and
produce an impasse that could not be resolved by a court
because no action had yet been filed.

Category 2: A more general preservation rule could address
a variety of preservation concerns, but only in more general
terms. It would, nonetheless, be a "front end" proposal
that would attempt to establish reasonableness and
proportionality as touchstones for assessing preservation
obligations. Compared to Category 1 rules, then, the
question would be whether something along these lines would
really provide value at all. Would it be too general to be
helpful?

Category 3: This approach would address only sanctions, and
would in that sense be a "back end" rule. It would likely
focus on preservation decisions, making the most serious
sanctions unavailable if the party who lost information
acted reasonably. In form, however, this approach would not
contain any specific directives about when a preservation
obligation arises or the scope of the obligation. By
articulating what would be "reasonable," it might cast a
long shadow over preservation without purporting directly to
regulate it. It could also be seen as offering "carrots" to
those who act reasonably, rather than relying mainly on
"sticks," as a sanctions regime might be seen to do.

Specific versions of these three approaches, with gquestions
appended, were presented to the Sept. 9 conferees and are
included in this agenda book. The Sept. 9 conference focused
mainly on three issues -- (1) What are the specific problems
caused by preservation obligations that rule changes might
address?; (2) What technology changes might bear on the severity
of these problems?; and (3) What rule-amendment approach, if any,
should be employed to improve the handling of these problems?

The focus of the discussion at the upcoming meeting will
largely be whether the Subcommittee should pursue the general
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approach it has identified as presenting the most promise and the
fewest difficulties -- some change to Rule 37 designed to guide
use of sanctions rather than a rule explicitly addressing the
specifics of preservation obligations. Beyond that, the November
discussion could address the sort of approach to sanctions that
seems most promising. Below, three possibilities are presented
in addition to the Category 3 approach the Subcommittee developed
before the conference.

(1) Should we proceed now?

L basic starting guestion is whether to proceed now to try
to develop a specific rule amendment proposal. This question
involves consideration of a variety of related issues.

The first is the extent and seriousness of problems
resulting from the current state of preservation and sanctions
law. The FJC research does not show that sanctions are
frequently imposed in federal court, but many report that
preservation is a large and increasing expense and burden for
many organizational potential parties to litigation. Besides the
views expressed by those at the Dallas conference, the RAND
report, for example, includes confirmation that there is
widespread concern with the cost of preservation for litigation.
Making further rules about these issues, however, might mean that
the 99% of cases in which spoliation does not now arise will
begin to sprout spoliation issues, probably not a positive
development.

It may be, moreover, that this concern is merely an aspect
of a larger tramnsitional phase caused by the "information
revolution." The whole problem of how companies should manage
their information seems very much in flux. For example, whether
the IT department should control all electronic information
devices used at the company may be under review. Many employees
may prefer to use their own devices to using company devices, and
in any event to use various media including social media to
communicate about company business. Companies themselves,
meanwhile, are beginning to use social media for advertizing and
other purposes. These developments almost certainly mean that
companies will need to develop best practices for managing
information in the new environment.

Preservation will be one aspect of that development of
overall information-management practices, and will be necessary
because there is a variety of preservation reguirements gquite
separate from the common-law obligation to retain potential
evidence for use in litigation. True, there is now very
substantial angst about the litigation-anticipation preservation
duty, but it may be only a part of a much larger angst about the
general problem of information management in this new world.
Trying to develop rules to deal with such an unsettled
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envircnment may be risky as well as difficult.

This view can be countered with the repeated report that
"lawyers are running the company." True, companies have to try
to take account of many new challenges in designing their
information systems. But due to preservation, too often the
lawyers are interfering with that process, possibly even vetoing
approaches that seem desirable for all other reasons because they
are not well-adapted to preservation for litigation purposes. If
that is impeding efficient operation of companies, it seems
backwards. The notion that companies would alter their
information systems in response to rule changes was a concern
repeatedly raised during the public comment period on the 2006 E-
Discovery amendments; this topic raises a related concern.

A related realization is that preservation for litigation is
likely to be a special, and perhaps especially difficult, issue.
Although there are many other preservation requirements, they may
not have the "keep everything about this subject" aspect that
litigation preservation seems often to display. And the
perceived stakes of failure to comply with other preservation
requirements may be much less pressing than the fear that a
colossal adverse judgment may result from failure to preserve for
litigation purposes. The likelihood that the lawyers will seem
to be running the company, at least with regard to IT, is perhaps
much more likely with regard to this preservation duty than
others.

Putting aside consideration of the transitional nature of
information management, there is also an argument for delaying
rulemaking because we are in a transitional phase of law-making.
For one thing, the 2006 rule amendments designed to deal with E-
Discovery are still less than five years old. At least some of
them -- the Rule 26 (f) directive that preservation be discussed
at the outset and the Rule 37(e) limitation on sanctions --
appear to be addressed to issues that bear on the current topic.
The bar is understandably reluctant toc see the rules changed in
important ways with great frequency. Since the most recent
relevant changes are only now sinking in, is it not better to
allow them more time tc sink in? If, for example, there were
pervasive and sensible compliance with Rule 26 (f) by lawyers well
versed in the real issues raised by preservation and E-Discovery,
would that not be likely to solve many, perhaps most, problems?
At least some report this is beginning to happen in some
litigation, perhaps particularly in complex high-stakes
litigation. Since that seems to be where the problem is
concentrated, it may be that some additional time would permit
things to stabilize.

A different argument is that the courts are alsc in a

transitional phase of adapting to these new circumstances through
case law. There is understandable support for the fact-specific,
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gradual, and continual development the common law method permits.
And there is reason to think that even though there may have been
some arresting sanctions decisions as this evolving legal
development began, the courts are "getting it right" without
outside guidance from rulesmakers. Introducing a rule could
actually disrupt this process because it would be a new directive
not previously considered, and might be interpreted as nullifying
gsome of the case law that already existed. 1In effect, the case
law method is providing the benefits of a diversity of views that
might be choked off by rulemaking.

A counter to this line of argument emphasizes the diversity
of current case law on important preservation issues. Judge
Grimm has prepared a chart summarizing several of these examples
that is included as an appendix to this memorandum. Extremely
important examples have been discussed already in Committee
meetings. For example, the Second Circuit view that negligence
suffices for severe sanctions for failure to preserve seems
different from the view of other circuits that such sanctions can
be justified only by significantly more culpable behavior. These
divergences can be particularly unnerving to companies that
operate nationwide. True, a federal rule could not bind the
state courts, but it might at least achieve relative unanimity on
some critical issues in the federal courts.

It may be that the information age has silently ushered in a
new implicit attitude toward preservation. Before the last
decade or so, the focus of sanctions decisions was on whether a
party destroyed evidence in order to make sure it could not be
used in court. When such destruction occurred, it resulted most
often from some affirmative act animated by exactly the bad faith
motive that all agree should justify sanctions. There does not
seem to have been rampant spoliation at that time. But the point
is that this sort of spoliation readily supported an adverse
inference that the lost evidence would prove the spoliator's
wrongdoing.

The advent of the information age, with its myriad sources
of potential evidence (not just email, but also BlackBerrys,
smartphones, additional sorts of PDAs, video surveillance and
other sourceg), and the easy and often automatic destruction or
logs of such evidence, means that spoliation law has been
transformed from an inference based on bad faith destruction of
evidence into an open-ended affirmative preservation duty
evaluated by a judge using 20/20 hindsight that may sometimes
seem to demand perfection. It seems to some that preservation
has been converted into a virtue, and active spoliation has
receded into the background. The "litigation hold" effort has
become a huge concern where it simply was not before. And it is
said that this change has provcoked enormous, and enormously
costly, over preservation of information. That over preservation
may build on itself and become more difficult to manage as time
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goes by.

This sketchy introduction suggests the variety of issues
that can bear on whether the Subcommittee should proceed now to
try to draft proposed rule amendments. It currently is inclined
to conclude that the effort would be justified. The multiple
concerns we have heard about are both pressing and troubling;
although some ongoing empirical work may shed further light, the
cries of pain seem real. At the same time, there are major
challenges confronting the actual rulemaking task, beginning with
the guestion what it should attempt to do -- focus on
preservation itself or only on sanctions. We turn to those
issues now.

{2) Should we try to draft preservation rules?

Many have urged that explicit preservation rules would be
critical to dealing effectively with the difficulties that have
emerged. Presently those who can anticipate litigation have only
the most general guidelines about what they should be doing in
designing and implementing litigation holds. There is some
helpful case law, but much is very dependent on the specific
facts of the given case. Moreover, the case law probably
consists disproportionately of examples of what not to do;
instances in which preservation has been satisfactory are likely
underrepresented. Indeed, one would hope that they usually don't
come to the judge's attention at all, much less lead to a ruling
that no spoliation has occurred.

Something of more general application, even if only a
default m"ordinary" requirement, is said to offer much security.
At present, companies that want to make sure they do nothing that
would make them susceptible to sanctions say they do not have
clear guidance on how to make sure they will not suffer
potentially catastrophic consequences due to failure to do what a
judge later determines they should have done. The result is said
to be enormous over preservation and waste.

One set of guestions about this explanation for the urgency
of preservation rules is that, given the ongoing information
management changes described above, it is not clear that
specifics about the various topics we have discussed would really
eliminate, or perhaps even dramatically cut, the preservation
that currently occurs. BAll seem to agree that substantial
preservation would still be necessary under a more appropriate
regime. Maybe a preservation rule, even if adopted, would not
work significant improvements, particularly if it did not include
very specific (and probably highly debatable) details.

A different set of concerns still exists in the background,

and was brought into the foreground by some who commented at the
Dallas conference -- the Enabling Act limitations. Rules that in
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form direct actors in society about how they are to preserve or
what they are to preserve may be challenged as going beyond the
scope of rules of procedure to govern cases in U.S. district
courts. It appears that, in a significant percentage of
situations in which companies impose litigation holds, no
litigation ever ensues, which somewhat underscores the
difficulties that might result from the most aggressive
preservation rules.

At the same time, rules about the standards U.S. district
courts should use in deciding whether to impose sanctions in
cases pending before them, or the measures to take to cope with
the problems resulting in those cases from the absence of
important evidence, surely should be a proper subject of
rulemaking. As the example of Rule 11 shows, courts may make
orders in the cases before them based on whether parties
conducted themselves in the required way before the suit was
filed.

For the present, the Subcommittee has deferred serious
consideration of these Enabling Act concerns. Partly that
decision to defer resulted from the appreciation that the issues
would depend a great deal on the content of any rules, and that
content remained unclear. In part, it was also based on the
possibility that if the most desirable rules seemed beyond the
rulesmakers' power they could be presented to Congress with a
request for legislative implementation. That was the route taken
with Fed. R. Evid. 502.' Accordingly, while acknowledging that
Enabling Act concerns must be kept in mind, the Subcommittee is
not inclined presently to undertake an aggressive effort to
determine what Enabling Act issues hypothetical rules might
engender.

The more pressing question on which the Subcommittee has
focused is whether useful rules could be developed to provide the
guidance some desire regarding preservation. The materials for
the Dallas conference included (in Category 1) efforts at
extremely specific rules and (in Category 2) more general rules
about the same topics. Many urged adoption of a rule with more

' The current situation is different from the one presented

by Rule 502. 1In that case, 28 U.S.C. § 2074 (b) explicitly
provided that any "rule creating, abolishing, or modifying an
evidentiary privilege shall have no force or effect unless
approved by Act of Congress." This statute -- adopted as a
result of the controversy surrounding the proposed privilege
provisions in the original Federal Rules of Evidence as presented
in 1973 (effectively abolighing the doctor/patient privilege but
including a broad executive privilege) -- seems not to bear
significantly on the question of preservation of discoverable
information.
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specific provisions like Category 1. Many others concluded that
such an approach would not be workable, and that it might do
affirmative harm.

The Subcommittee's tentative conclusion is that devising a
very specific preservation rule is not workable because the
questions it would address seem too fact-specific and are
unsuited to all-purpose solutions.” It entertains some
uncertainty about whether even the most specific of rules would
provide the sort of certainty some who endorse that goal say they
want. Even specific rules do not answer all questions of
implementation -- particularly in the uncertain setting of pre-
litigation decisions when a claim has not been formally asserted
-- and in many instances they would clearly be inapplicable.

The following discussion introduces those conclusions with regard
to some specific features of the rules in Category 1 and Category
2.

Trigger: The question whether the trigger determination
imposes significant uncertainties on companies has been debated.
A significant number of respondents indicated that companies
don't usually find this determination difficult to make. The
main question seemed to be whether a list of specific triggering
events would be useful to clarify the trigger question. At least
some voiced considerable concern that some of the examples on the
list of triggers in the examples provided by the Subcommittee
would be harmful. For example, should every letter to the IRS
from an irate taxpayer trigger a preservation obligation?
Similarly, should every governmental agency that commences an
investigation immediately impose a litigation hold in case the
investigation leads to litigation?

A different sort of argument regarding trigger may be that
the common law standard, while reasonably clear, is not the right
standard. Some urged, for example, that the standard should be

As a comparison, a recently-announced model rule for
patent litigation contains some proposed specifics regarding
discovery of email, such as directing that discovery requests
specify the custodians who are to search for responsive email,
and also specify the search terms to be used. The model rule
sets a presumptive limit of five custodians and five search
terms, and contemplates that the parties will discuss the
identities of custodians and the selection of search terms before
propounding discovery requests. It also provides that the number
of custodians or search terms may vary from the presumptive five.
It is not clear that this rule, designed for one specific type of
litigation, limited to email discovery, and relying on extensive
conferences between the parties to provide the specifics, is a
model for a Civil Rule on preservation, particularly since such a
rule might be most pertinent to the pre-litigation stage.
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"reasonable certainty" of litigation. The Subcommittee's sense
is that this articulation does not correspond to what the cases
have been holding, and it is not enthusiastic about trying to
alter the law on this point. Arguably such a trigger could be
said to mean that potential parties need not preserve evidence
even after suit has been threatened and pre-litigation settlement
discussions are under way because litigation is not "certain" at
that point.

Another suggestion was that the trigger should not occur for
a defendant until it is actually served with a complaint, but in
some circumstances that might well disregard the reality that an
injured plaintiff must find a lawyer and the lawyer must draft
and file the complaint before it can be served. Under such a
rule, would a potential defendant, knowing that a lawsuit is
coming, nonetheless be allowed to continue its IT system's
routine destruction of relevant emails because no complaint has
been served? Although "burn parties" may be almost unknown
events, a more precise rule about trigger might invite arguments
(clearly wrong) that destruction designed to destroy evidence is
itself protected until the trigger is pulled.

Scope: More than trigger, scope seems to be a major
headache for companies. As noted above, the proliferation of
electronic information devices has caused serious information
management headaches in the last decade or so. Before that, the
problem of scope probably was more limited. In general, a
company would look to its file room, and perhaps also the files
employees have in their individual offices.

A different, but related, problem results from the breadth
of the scope of discovery under Rule 26(b) (1). Rule 26 (f), for
example, directs the parties to discuss "any issues about
preserving discoverable information," seemingly invoking Rule
26(b) (1). That, in turn, could reach anything "relevant to any
party's claim or defense" and includes inadmissible material if
the discovery "appears reasonably calculated to lead to the
discovery of admissible evidence."

To the extent that parties actually do preserve with an eye
to the Rule 26(b) (1) scope of discovery, that could obviously
involve a great deal of material. For example, in some
employment litigation courts may sometimes order discovery
regarding the experiences of employees other than the one who
filed the suit. If employers had to keep all records relating to
all other employees whose records might be ordered produced by a
court, the preservation burden could be wide indeed, particularly
if it extended to all email traffic about those other employees.

Another way of looking at preservation -- as opposed to
discovery -- is that it is intended to keep the "important"
evidence so it will be available. Some have therefore suggested

62



169

1107PRES.WPD

11

that the preservation duty only apply to "relevant and material"
information, or perhaps "relevant and admissible" information.
In a sense, these suggestions might be likened to the original
1991 proposal for Rule 26(a) (1) initial disclosure, which called
for disclosure of documents "likely to bear significantly on any
claim or defense." Perhaps that should be the scope of the
preservation obligation.

Rlthough channeling preservation in this direction has some
appeal, it also raises significant problems. For one thing, it
would seem peculiar to say that material that would be
discoverable can be knowingly discarded before it is requested
through discovery. Rule 26(d) says that formal discovery
requests are not permitted until after the Rule 26 (f) meet-and-
confer session, and Rule 26(f) says that session is to include
discussion of preservation of "discoverable" information.
Defining the scope of preservation more narrowly until a formal
request is made does not fit well with those provisions, at least
for the period after service of the complaint, which all appear
to concede would trigger a preservation duty. Presumably there
is a duty not to discard relevant material that has been
requested at least from the time it is formally requested.

The more challenging aspect of this treatment of the scope
of preservation, however, involves recognizing that in many
instances the decision what to include in a litigation hold must
be made initially before a lawsuit has been filed. Even after it
ig filed, it may be difficult for a defendant to determine with
confidence what is "likely to bear significantly on any claim or
defense, " much less what is "material" or will be admissible.
Before suit ig filed, that determination must be much more
difficult. Thus, even if the scope of preservation were narrowed
by rule, potential litigants would face difficult issues about
the appropriate amount of information to preserve. If they are
as risk-averse as some have suggested, they most likely would
still err on the side of over-preservation.

At the same time, it does not seem that companies will often
have to anticipate every conceivable discovery request in gauging
the scope of a litigation hold. 1In the employment litigation
example mentioned above, for example, absgent some reason to
foresee that the records of another employee will be significant
in relation to the posgible suit by one employee it is unlikely
that a court would conclude that spoliation had occurred because
records regarding other employees were not retained unless the
disgruntled employee gave some specific reason for retaining the
other employees' records. To the contrary, the eventual scope
determinations that may have to be made in assessment of specific
broad-ranging discovery requests are not likely to cast a
backward shadow onto the preservation decisions pre-litigation.
Some scope determinations are, by definition, made well after
litigation has begun, such as the determination under Rule
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26 (b) (1) whether good cause exists to expand the scope of
discovery to all material relevant to the subject matter involved
in the litigation. Put differently, there must be some potential
difference between the scope of eventual discovery and the scope
of preservation; reasonable preservation efforts take account of
likely discovery, but cannot anticipate all twists in actual
discovery. 2And in many cases the gap may be much wider than
that.

Number of custodians: As noted above, the whole notion of
multiple "custodians" seems largely a product of the information
age. Nowadays, it may be that almost every employee -- or at
least very many -- could be regarded as a "custodian" of some
amount of company electronically stored information. But the
effort to preserve should be focused on the ones who are likely
to have significant information, or to know where it may be
found.

It appears that the identification of such individuals may
sometimes be the subject of discussion between counsel after suit
is filed. It would probably be desirable if that discussion
happened more often than it does. Up until that happens, a
company may have to make its own best judgment about how many and
which "custodians" to notify that they should retain pertinent
information. As with the more general question of scope, that
effort may evolve as more information about what the other side
is claiming comes to light.

It might be that some sort of default guidepost (e.g., 15
custodians) would provide some companies with useful information.
But coming up with a guidepost seems an impossible task. For one
thing, it would likely vary greatly with the company involved.
Compare General Electric, which was represented at our Dallas
conference, with the Mom & Pop Auto Repair Shop, Inc. Besides
that, it would also depend on the nature of the issues raised in
the potential suit. A potential suit about an accident involving
a G.E. vehicle would almost certainly involve fewer custodians
than one potentially alleging dangerous defects or price fixing
in light bulbs.

Moreover, a hard limit on the number of custodians could
mean that potential litigants could attempt to justify allowing
their IT system's routine destruction of relevant ESI held by a
larger number of custodians. Such a result hardly seems
satisfactory. And if the rule's limit on the number of
custodians is only presumptive -- if a court could later
determine that the company should have realized that more than
the presumptive number of custodians should have been placed
under the litigation hold -- then companies would still have
difficult pre-litigation preservation decisions to make and
likely would over-preserve when there is any chance that the
presumptive number might be found too small by some future judge.
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Duration: There are at least two sorts of duration issues.
One has to do with how far back the company must go from the date
on which the trigger occurs. The other has to do with how long a
litigation hold, once imposed, must continue in effect. Statutes
of limitation and like measures might be considered, but they are
probably very various. During the pre-litigation stage, there
may be no way to know confidently what claim will be asserted
(making the scope determination difficult, as discussed above),
and even if that can be discerned there may be differing
limitations periods for such claims in different places. Some
have suggested that the rule identify a fixed time limit for the
preservation obligation, such as requiring preservation only of
those documents created during the two years prior to the
litigation hold. But such a rule clearly would not work for
lawsuits concerning older events, such as an environmental case
that turns on disposal practices decades ago or a case concerning
construction of a contract negotiated ten years agoﬁ

Type of materials: Another particular that might be
addressed is whether certain types of information are
presumptively not subject to preservation. For example, one
could say that backup tapes are not. In fact, Category 1
contains a variety of other specific exclusions.

As with other topics, this effort seems very problematical.
For one thing, technological change might quickly make the list
obsolete. For another, the idea of categorical exclusions seems
somewhat out of keeping with the attitude toward litigation holds
embodied in the Committee Notes to the 2006 amendments. Those
Committee Notes (to Rules 26(b) (2) (B) and 37(f)) declined to take
an absolute position on whether "inaccessible" materials should
be retained even though not produced. Instead, they called for
considering whether unique information could be found on those
media. On the one hand, Rule 26(b) (2) (B) excuses initially
searching such electronic sources of information to respond to
discovery. On the other hand, it also authorizes the court to
order the sources to be searched for good cause. That implicitly
assumes they have been retained, for otherwise the court could
not later order that the be searched. Given the judicial power
to order searching these "inaccessible" sources, it would be odd
to provide absolutely that certain things such as backup tapes
can always be discarded no matter what is known about the
information contained on them and whether it can be obtained
elgewhere.

° The model rule for patent litigation mentioned above

includes a directive that email discovery requests specify the
time frame covered by the request. It does not itself specify a
time frame.
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In sum, the Subcommittee has reached a consensus that the
difficulties that would attend trying to devise a preservation
rule outweigh its likely usefulness. At the same time, much of
the angst about preservation might be addressed instead through a
sanctions rule, to which we now turn.

(3) Should we try to draft a sanctions rule?

One reaction expressed by some Subcommittee members is that
the case law on sanctions is gradually becoming more consistent,
and that it likely will continue in that direction. In the same
vein, it has been observed that there are really no recent
examples of federal courts imposing severe sanctions on litigants
who have made reasonable preservation efforts. It may be that a
number of potential litigants have reacted to the threat of
sanctions by adopting an increasingly expensive and wasteful
"save everything" philosophy, but it is harder to say that actual
federal-court imposition of sanctions has been a prime stimulus
for these efforts.

The initial consensus of the Subcommittee, however, is that
work should continue to design a sanctions "back end" rule. Even
though it seems that federal courts are becoming more nuanced in
their handling of preservation sanctions issues, it also appears
that divergence among the circuits on the culpability standard
that should be employed is considerable. There is no reason to
think that divergence will disappear soon without action by this
Committee, and a national rule appears to be a method of
achieving more consistency.

Adopting a national rule could also serve to provide a
framework for analysis of sanctions issues and -- particularly in
a Committee Note -- guidance for courts and litigants on methods
of dealing with these issues effectively and fairly.

That guidance would hopefully substitute partially for a
preservation rule by articulating the preservation goals and
practices that should bear on whether preservation efforts were
reasonable and which sanctions should be used when reasonable
preservation efforts have not been made. Some participants in
the Dallas conference urged that only a preservation rule could
provide the needed particularity about how potential parties
should approach preservation issues. As explained above, the
Subcommittee's reaction has been that providing such particulars
would likely create more difficulties than it would solve,
largely because resolution of such issues in a given case is so
dependent the specific circumstances presented. In some
instances, a preservation rule full of specifics might also
interfere with the more productive alternative of resolution of
specifics through agreement; sometimes it seems that lawyers
treat specific default provisions in rules as "rights" or
"duties" rather than merely guideposts.
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One focus for discussion of possible sanctions rules,
therefore, is whether they can provide more assurance than
current case law that reasonable conduct will protect against
gsevere ganctions. If so, such a rule could go far toward
ameliorating the wasteful behaviors we have heard currently
afflict some enterprises.

Another focus is on the enduring problem of what is a
"sanction." Various actions that judges may take in reaction to
the loss of data might be characterized as "sanctions" or
"curative measures." A prime example is restoration of backup
tapes. Under Rule 26(b) (2) (B), a party need not restore and
search material on backup tapes that are "inaccessible" within
the meaning of the rule. If those tapes may contain material
that the party should have pregerved but did not, that sghiftg the
calculus the court should employ in deciding whether to direct
that backup tapes be restored, but it does not automatically lead
to the conclusion that expensive restoration should be
undertaken. For an illustrative analysis, see Major Tours, Inc
v. Colorel, 720 F.Supp.2d 587 (D.N.J. 2010) (rejecting
plaintiffs' argument that, because defendant failed properly to
preserve, it was automatically required to restore all backup
tapes). Similarly, Rule 26(b) (2) (B) authorizes the court to
order restoration of backup tapes even though a party has fully
complied with its preservation duties. In short, whether or not
restoration might be included in a package of "sanctions" for
failure to preserve in some cases, it is not inherently a
"sanction."

A related question is whether a rule can usefully
differentiate among sanctions in terms of severity. One approach
would be to direct that the court employ the "least severe"
sanction necessary to cure the problem created by failure to
preserve. Another approach might be to provide a hierarchy of
sanctions by rule, with more severe sanctions warranted only upon
a showing of more serious culpability.

Whether the hierarchy can be devised in the abstract is
unclear, however. See Linde v. Arab Bank, Inc., 269 F.R.D. 186,
199 n.1 (S.D.N.Y. 2010) (stating that "severe" sanctions include
dismissal and contempt, not adverse inferences and deemed
findings). For example, an "adverse inference instruction" may
have very different aspects -- from alerting the jury to the
reality that in evaluating the evidence presented it may also
consider a party's failure to preserve potential evidence that
could not be presented, to directing the jury that because a
party failed to preserve certain evidence it should assume
certain facts proved. Largely as a consequence, it is difficult
to conclude in the abstract that an "adverse inference
instruction" should always be regarded as more severe or less
severe than, say, a prohibition on using certain evidence or
presenting certain claims or defenses. Cases vary too much for
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confident generalizations.

This hierarchy issue connects to the guestion of
culpability. One goal of a revision to Rule 37 would be to
ensure more national uniformity on the culpability threshold for
various more severe sanctions. Culpabkility is not a reguired
threshold, of course, for a "curative measure," even though it
may be relevant to the selection of one and the allocation of the
costs of complying with the measure selected. Whether
culpability of the desired degree can meaningfully be connected
to the presumed or general severity of given sanctions is
uncertain. There is a difference between a rule that says "use
the least severe sanction necessary" and one that says
specifically that a certain culpability threshold must be
satisfied for this specified degree of sanction but not for
another that is considered a "lesser" sanction. Criminal law is
full of examples of degrees of offenses; perhaps a sanctions rule
could be organized similarly without becoming something like the
Sanctioning Guidelines.

One goal of focusing on culpability would be to reassure
those making preservation decisions that they will not be subject
to sanctions unless they have acted culpably, as defined in the
rule. Whether culpability thresholds would in fact be as
protective as some desire could be debated. For example, during
the Dallas conference one hypothetical was a situation in which
exhaustion of administrative remedies would take 90 days and a
prospective defendant had a 90-day automatic delete function on
its email system. The question arose regarding the trigger when
a participant urged that service of the complaint should ke the
trigger; if so, that could not occur until after the
administrative remedies had been exhausted. The response was
that failing to guard against automatic deletion could be
regarded as "willful." If "willful" is interpreted that broadly,
it might not provide the protection some hope it would provide.

A clear culpability threshold might not be a complete
protection against sanctions in some exceptional cases, if it can
be shown that the failure to preserve completely defeats the
adversary's ability to litigate. The Category 3 draft --
reproduced below -- would therefore permit severe sanctions in
"exceptional circumstances" or to avoid "irreparable prejudice."
So there are limits to the reassurance a culpability threshold
can provide.

A related concern is the guestion of inherent power to
sanction. It is said, for example, that the duty to preserve is
ultimately a duty owed to the court. Courts may accordingly have
inherent powers to sanction the failure of parties to uphold this
duty to the court. But that idea is at some tension with the
impulse toward encouraging parties to work out preservation
regimes between themselves; we expect ordinarily that where that

68



175

1107PRES.WPD

17

is done the court will not often refuse to accept the resulting
regime. The parties' preservation agreement on a tailored
preservation regime (before or after suit is filed) can readily
be seen as satisfying any duty to the court.

For the present, one reason why inherent authority is often
advanced as the basis for sanctions for failure to preserve is
that preservation orders are rare. The Committee Notes to the
2006 amendments urged that such crders be sparingly used. A
result, however, is that Rule 37(b) rarely provides a basis for
imposition of sanctions because it applies generally only to
failure to obey an order to provide discovery. When there is no
order, there is no basis for invcking Rule 37 (b). One solution
to that problem is to adopt a preservation rule, but as noted the
current inclination of the Subcommittee is not to do that.

But it is not clear that inherent authority sanctions should
be regarded as a serious source of preservation angst. It
appears generally agreed that only bad faith or willfulness will
support the imposition of inherent authority sanctions. If that
is so, it seems that the prime source of angst -- the risk of
being sanctioned for reasonable behavior -- should not result
from inherent authority persisting in the background.

One approach to the lack of a preservation order would build
on the models of Rule 37(c) (1) and 37(d), which treat certain
nonfeasance or malfeasance as sufficient to support resort to at
least some 37 (b) sanctions without the need for an order. Doing
that would seemingly support a Committee Note saying that the
goal is to supplant reliance on inherent authority for
preservation sanctions. But that is not necessarily as
aggressive as Rule 37(e) currently seems to be -- affirmatively
forbidding sanctions in some instances, at least as to "sanctions
under these rules."

Yet another question is the continued vitality of Rule
37{e), and the possgibility of building on it rather than
constructing an additiocnal rule provision addressing preservation
sanctions. Rule 37(e) was never envisioned as a cure-all for
preservation issues, and was very tentative. If it provided a
safe harbor, the harbor was not very deep or very safe. One
possibility, therefore, might be to replace it with a new
provision rather than adding another provision. Whether that
would be a step backwards in handling preservation sanctions
issues would need to be considered.

As this brief introduction illustrates, a considerable range
of issues will confront the Subcommittee i1f it proceeds to
attempt to draft a sanctions rule. The Subcommittee's current
thinking is that addressing these challenges is worthwhile.

Below are four models of ways to proceed. Some of them were
drafted with the idea that a preservation rule would also be

69



176

1107PRES.WPD

18

adopted, and adapting them to situations in which there is no
such rule could be a delicate task. The first is the Category 3
model which the Subcommittee invited the Dallas conference
participants to focus on. The next two were submitted by
organizations that began with the assumption that there would be
a preservation rule. The fourth approach was sketched by a very
experienced former corporate general counsel who endorses a
"minimalist" approach and does not favor a detaiiled preservation
rule.

It may be that some sort of "mix and match" amalgam of the
approaches sketched below would be preferable to choosing one or
another. They are presented here to illustrate the models now
before the Subcommittee, and to invite reactions from the full
Committee on whether there are features of some that seem either
highly promising or significantly troubling. If the Subcommittee
proceeds, it will need to determine which specifics to try to
include in a rule draft as well as the alternative ways in which
those specifics might be presented in rule language. Footnotes
identify some preliminary questions that have already emerged.

{a) The Category 3 approach

The first example is the one presented as the Subcommittee's
Category 3. This approach relies entirely on a "back end" rule
provision and has no specific preservation provisions. It is
intended to authorize Rule 37(b) sanctions whenever a party does
not reasonably preserve, and so should generally make reliance on
inherent authority unimportant.

Rule 37. Failure to Make Disclosures or to Cooperate in
Discovery; Sanctions

* ok Kk *x Kk

(g) FAILURE TO PRESERVE DISCOVERABLE INFORMATION; REMEDIES

(1) If a party fails to preserve discoverable information
that reasonably should be preserved® in the
anticipation or conduct of litigation, the court mayl[,
when necessary]®:

* Note that the phrase "discoverable information that

reasonably should be preserved" has an inherent premise about
trigger and scope that would likely support some Committee Note
discussion of those topics.

® Whether this qualification is helpful could be debated.
The idea is to authorize various responses to the loss of data
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(4) permit additional discovery;

(B) order the party to undertake curative® measures;
or

(C) require the party to pay the reasoconable expenses,
including attorney’s fees,’ caused by the failure.

(2) Absent exce?tional circumstances [irreparable
prejudicel,” the court may not impose any of the
sanctions listed in Rule 37(b) (2) or give an adverse-

that would not be characterized as "sanctions." Saying they may
be used only "when necessary" might suggest that discovery orders
more generally are subject to that limitation. Even Rule

26 (b) (2) (B) would not necessarily condition an order to restore
inaccessible sources on a showing of "necessity," much as that
consideration could matter to judges considering what to do about
backup tapes and the like.

® Does "curative" have a commonly understood meaning? Would
"other remedial" give greater flexibility? The goal here is to
emphasize that orders that otherwise not be made are justified
due to the loss of data. Again, this is not a "sanction, " but an
effort by the court to minimize the possible harm to a litigant's
case resulting from another party's loss of data.

Would this possibility tend to encourage claims of
spoliation? It might be that one could, by succeeding on a
spoliation argument, get a "free ride" for discovery one would
otherwise be doing at one's own expense. Hopefully, it should be
clear that discovery is made necessary by the loss of data, and
not something that would happen in the ordinary course. But will
there be many instances in which that is not clear?

® This proviso is designed to authorize sanctions in the
absence of fault in cases like Silvestri v. General Motors Corp.,
271 F.3d 583 (4th Cir. 2001), where the loss of the data
essentially preclude effective litigation by the innocent party.
One question is whether such instances are truly extraordinary.
If they happen with some frequency, this may be the wrong phrase.

The term irreparable prejudice may be preferable to focus on
the real concern here. It would be important, however, to ensure
that this be limited to extremely severe prejudice. Most or all
sanctions depend on some showing of prejudice. Often that will
be irreparable unless the "curative" measures identified in
(g) (1) above clearly solve the whole problem. The focus should
be on whether the lost data are so central to the case that no
cure can be found.
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inference jury instruction’ unless the party’s failure
to preserve discoverable information was willful or in
bad faith and caused [substantial] prejudice in the
litigation.

(3) In determining whether a party failed to preserve
discoverable information that reasonably should have
been preserved, and whether the failure was willful or
in bad faith,'® the court may consider all relevant
factors, including:

(A) the extent to which the party was on notice that
litigation was likely and that the information
would be discoverable;™

(B) the reasonableness of the party’s efforts to
preserve the information, including the use of a
litigation hold and the scope of the preservation
efforts; "

° Is this too broad? Adverse inference instructions can
vary greatly. General jury instructions, for example, might tell
the jury that it could infer that evidence not produced by a
party even though it should have had access to the evidence
supports an inference that the evidence would have weakened the
party's case. Is that sort of general instruction, not focusing
on any specific topic, forbidden? How about the judge's "comment
on the evidence" concerning lost evidence but not in the form of
a jury instruction? Would this rule forbid attorney argument to
the jury inviting to make an adverse inference if there were no
instruction at all on the subject?

' Combining an evaluation of reasonableness and willfulness
or bad faith in one set of factors is attractive. Often the
circumstances that bear on reasonableness also will bear on
intent. Would it help to add other factors that bear directly on
intent, but also may bear on reasonableness? Examples might
include departure from independent legal requirements to
preserve, departure from the party’s own regular preservation
practices, or deliberate destruction.

" Is this treatment sufficient to substitute for
provisions about trigger? A Committee Note could add detail.

" The use of "scope" is designed to permit consideration of
a variety of factors. The Committee Note would elaborate about
breadth of subject matter, sources searched (including "key
custodiansg:), form of preservation, retrospective reach in time,
and so on. Cases are likely to differ from one another, and
"scope" will hopefully permit sensible assessment of an array of
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(C) whether the party received a request that
information be preserved, the clarity and
reasonableness” of the request, and — if a
request was made — whether the person who made the
request or the party offered to engage in good-
faith consultation regarding the scope of
preservation;

(D) the party’s resources and sophistication in
matters of litigation;™

(E) the proportionality of the preservation efforts to
anyh anticipated or ongoing litigation; and

(F) whether the party sought timely guidance from the
court™ regarding any unresolved disputes

circumstances.

" Does this mean that an unreasonable request imposes a
lesser duty than a reasonable reqguest? Should clarity be the
test here, since reasonableness of preservation efforts is
already addressed in (B)?

" This consideration seems important to address the
potential problem of spoliation by potential plaintiffs who may
realize that they could have a claim, but not that they should
keep their notes, etc., for the potential litigation. Are
resources a useful consideration here? A wealthy individual
might be quite unfamiliar with litigation. Is this somewhat at
war with considering whether the party obeyed its own
preservation standards? Making those relevant to the gquestion of
whether preservation should have occurred may be seen to deter
organizations from having preservation standards. It is unclear
how many organizational litigants -- corporate or governmental --
actually have such standards. Does the fact they exist prove
that this litigant is "sophisticated"?

' This is broad, but probably the right choice. If the
party reasonably anticipates multiple actions, proportionality is
measured in contemplating all of them. A party to any individual
action should be able to invoke the duty of preservation that is
owed to the entire set of reasonably anticipated parties.

' This implicitly applies only when there is an ongoing
action. Do we need anything more than a Committee Note to
recognize that it is difficult to seek guidance from a court
before there is a pending action? What if there is a pending
action, and the party reasonably should anticipate further
actions — is it fair to consult with one court (perhaps chosen
from among many), pointing to the overall mass of pending and
anticipated actions, and then invoke that court’s guidance when
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concerning the preservation of discoverable
information.

(b) The LCJ approach

The Lawyers for Civil Justice proposed a very detailed

preservation rule that included the following provision: "The
sole remedy for failure to preserve information is under Rule
37{(e)."™ One question about a directive like that would be

whether "remedy" includes all managerial actions of the court
taken in response to the loss of information. It might be odd if
the court had more latitude to do something like order
restoration of backup tapes 1f the party with the tapes had
complied with its preservation duty than if it had not.

Although it is not entirely clear, it may be that the LCJ
approach contemplates supplanting current Rule 37 (e).

Rule 37. Failure to Make Disclosures or to Cooperate in
Discovery; Sanctions

* ok Kk *x Kk

(e} Sanctions for failure to preserve information. Absent
willful destruction for the purpose of preventing the use of
information in litigation, a court may not impose sanctions
on a party for failin? to preserve or produce’’ relevant and
material information.™ The determination of the

addressing other courts?

" The inclusion of "or produce" may mean that failure to
produce material a party still possesses can only be the cause of
sanctions in accordance with this proposed rule. It is not clear
that this is intended to supplant the more ordinary authority of
the court to order production and punish failure to produce under
Rule 37(b).

** In general, the use of "material" has been discouraged
as an adjective in the Civil and Evidence Rules. The concept of
materiality was not included in Fed. R. Evid. 401; relevance as
defined there is the sole constraint (subject to other
considerations like those identified in later rules in the 400
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applicability of this rule to sanctions must be made by the
court. The party seeking sanctions bears the burden of
proving the following:*’

(1) a willful breach of the duty to preserve information®
has occurred;*

(2) as a result of that breach, the party seeking sanctions
has been denied access to specified information,
documents or tangible things;*

(3) the party seeking sanctions has been demonstrably
prejudiced;*

series and the hearsay requirements). Similarly, Rule 26(b) (1)
does not limit discovery to "material" information.

¥ Note the specification of burdens in the rule. This
sort of provision directly addressed to burdens of proof may be
desirable.

* putting aside the question whether "willful" provides
the suitable amount of protection, it is worth asking whether
this provision requires proof that the person who deletes the
information is subjectively familiar with the duty to preserve.

** Note that this requirement seemingly excludes sanctions
in cases in which the party that failed to preserve completely
deprived the other side of evidence essential to its case. The
usual example we use of such a situation is Silvestri v. General
Motors Corp., 271 F.3d 583 (4th Cir. 2001), in which plaintiff
failed to ensure that his landlady preserved her wrecked car and
its allegedly defective airbag but seemingly was relatively fault
free. The district court dismissed plaintiff's case, and the
court of appeals affirmed.

** This provision appears to focus the court on a realistic
assessment of the importance of whatever has been lost.
Nonetheless, it may often be true that the party claiming that
preservation obligations have been breached will not be able to
specify what was lost.

*  Focus on the extent of any prejudice is surely important
to calibration of sanctions in some instances. But to the extent
the party must prove "willful" breach of the duty to preserve and
specify the information lost, is it important to add a supposedly
extra regquirement that the party seeking sanctions prove
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(4} no alternative source exists for the specified
information, documents or tangible things;*

(5) the specified electronically stored information,
documents or tangible things would be relevant and
material to the claim or defense of the party seeking
sanctions;?*

(6) the party seeking sanctions promptly sought relief in
court after it became aware or should have become aware
of the breach of duty.

(c) The New York State Bar Ass’'n approach

Like the LCJ submission, the New York State Bar
Association's Special Committee on Discovery and Case Management
in Federal Litigation proposed a preservation rule. It also
proposed a new Rule 37(g):

"demonstrable" prejudice? If so, should any sanction be limited
to undoing that demonstrable prejudice, no matter how much bad
faith has been proved?

** If "demonstrable prejudice" must be proved (see item 3),
it is not clear how much this provision adds. One would think
that if an alternative source exists for the specific information
that was lost, it would not be possible to demonstrate that
prejudice.

** Again, it seems that this provision may not add much to
the prior provisions regarding "demonstrable" prejudice and
absence of an alternative source. Perhaps the additional point
is that the lost material be '"relevant and material to the claim
or defense." Impeachment material, for example, might not reach
that level even though loss of it demcnstrably weakened a party's
case. Compare videos of the plaintiff playing beach volleyball
after his supposedly incapacitating accident that were posted to
his Facebook page but later deleted and destroyed. They would
seem "material" to the defense case in ways that videos that
would impeach on a collateral matter (such as whether plaintiff
was acquainted with a defense witness) would not be, where
plaintiff claimed the witness was a complete stranger. So
plaintiff's destruction of the collateral matter videos might not
deprive defendant of information material to its defense.
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Rule 37. Failure to Make Disclosures or to Cooperate in
Discovery; Sanctions

* ok Kk % k¥

(g) Failure to Comply with Duty to Preserve

(1) If a party or nonparty*® is shown to have failed to
preserve documents, electronically stored information,
or things in accordance with [the proposed preservation
rule], the court where the action is pending may enter
an appropriate order:

(a) providing for further discovery, including the
shifting of reasonable expense of the further
discovery to the party or nonparty that failed to
preserve documents, electronically stored
information, or things;*’

(B} requiring the party or nonparty, or the attorney
representing that party or nonparty, or both to
pay the movant's reasonable expenses, including
attorneys' fees, caused by the failure, including
expenses incurred in providing proof of spoliation
and in making the motion;®®

(C) imposing a fine upon the party or nonparty, or the
attorney representing the party or nonparty, or
both;

* In its preservation rule, the N.Y. Bar Ass'n limited a

nonparty's preservation duty to the period after a subpoena is
served on it.

*’  As noted above, it would seem the court has authority to
provide "further discovery" without a finding of violation of a
duty to preserve. That appears to be confirmed by (g) (2) (C) (v)
below, for it says that the "remedy" of further discovery can be
ordered without regard to culpability.

*® It may be that the existing authority under Rule
37(a) (5) and 37(b) (2) (C} suffice.
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(D) directing that matters or designated facts be
taken as established against a party for purposes
of the action, with or without the opportunity for
rebuttal;

(E) providing for an adverse-inference jury
instruction against a party, with or without an
opportunity for rebuttal;

(F) prohibiting a party from supporting or opposing
designated claims or defenses or from introducing
designated matters in evidence;

(G) dismissing the action or proceeding in whole or in
part;

(H) rendering a default judgment against the party; or

(I) treating the failure as a contempt of court, if
there has been a violation of a previous order.”

(2) The court must select the least severe remedy’ or
sanction necessary to redress a violation of [the
preservation rule], taking into account all relevant
factors, including:

29

It is unclear whether or how this enumeration expands
upon or contracts the authority now provided in Rule 37 (b) (2).
It might be easier to invoke 37(b) (2) rather than replicate it,
to the extent these are comparable. It might be asked why there
is a separate listing so similar for preservation failures from
the one already included for violation of discovery orders.

*®  In general, courts managing discovery are not directed
by rule to gelect the "least severe" way of handling disputed
discovery matters. True, Rule 26(b) (2) (C)'s proportionality
provisions do direct the court to regulate discovery in a waste-
congcious manner. This provision seems to treat "further
discovery" as a measure the court could take subject to the
stated limitations. It is not clear how "severity" of further
discovery is to be measured. Could more "severe" discovery
directives be employed with a party that has not failed to
preserve?
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(&) the relevance of the documents, electronically
stored information, or things;

(B) the prejudice suffered; and

(C) the level of culpability of the party or nonparty
failing in its duty:**

(i) A contempt of court may be imposed only if
the level of culpability includes bad faith;

(ii) A dismissal or entry of default judgment may
be imposed only if the level of culpability
includes at least willfulness;’

(iii) An adverse-inference jury instruction,
direction as to the establishment of matters
or facts, or preclusion of evidence may be
imposed only if the level of culpability
includes at least gross negligence;”

(iv) A sanction may be imposed only if the level

! The following is an example of the way in which one

might try to tie specific culpability standards to specific
ganctions.

* It seems likely that "willfulness" here is meant to
refer to the conscious decision to discard the information. It
seems that "bad faith," as used in (i), means conscious desire to
prevent use of known material as evidence. Whether that would be
assumed whenever the actor was aware of the content of the
material discarded is uncertain. Whether an actor could be
guilty of bad faith if not aware of the content of the material
discarded is also uncertain. As noted above, there may be
considerable room to debate the difference among these terms.

¥ As noted in regard to the standards set in (i) and (ii),
it may be that there are some difficulties in application among
these differing culpability thresholds. Another sometimes used
is "recklessness." If discarding information without knowing its
contents is not "willful,"™ it may be reckless to do so without
making some effort to know what's within.
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of culpability includes at least
negligence;**

(v) The remedy of further discovery, including
shifting of expenses, may be ordered
regardless of any culpability;**

(vi) Absent exceptional circumstances, it is
evidence of due care if a person whose duty
to preserver under [the preservation rule]
has been triggered timely prepares,
disseminates and maintains a reasonable
litigation hold.**

(d) The Alliman "fourth way"

Thomas Allman, a former corporate general counsel, has been
deeply involved in consideration of responses to E-Discovery. He
was a participant in the Subcommittee's 2000 E-Discovery mini-
conference at Brooklyn Law School, a panelist on the topic during
the Duke Conference in May, 2010, and an invited participant
during the Dallas conference. He does not favor adoption of a
detailed preservation rule, and has submitted a recommendation
for Rule 37 revisions. The following is an attempt to illustrate
this approach, which is explained in his submission "Change in
the FRCP: A Fourth Way," a paper that should be included in the
agenda book.

** It seems likely that this states a premise regarding

sanctions under Rule 37(b), although that has not been
specifically investigated.

** This statement seems generally consistent with current
Rules 37(a) and (b). Note that those rules state that the losing
party should ordinarily be required to pay the other side's costs
of making the discovery motion unless the losing position was
"substantially justified."™ Presumably a losing argument that
pregervation was not required could be "substantially justified,®
so this could justify shifting expenses in situations not
authorized under Rule 37(a) and (b).

**  Although recognizing the importance of a sensible
litigation hold seems valuable, this provision does not fit
easily with the others. Instead, it seems a factor to weigh in
deciding whether a party was guilty of willfulness, bad faith,
negligence, etc.

80



187

1107PRES.WPD

29

Rule 37. Failure to Make Disclosures or to Cooperate in
Discovery; Sanctions

* ok ok ok k

(b) Failure to Comply With a Court Order.

* ok k x %

(2) Sanctions in the District Where the Action is Pending

(&) For Not Obeying a Discovery Order. If a party or
a party's officer, director, or managing agent --
or a witness designated under Rule 30(b) (6) or
31{(a) (4) -- fails to obey an order to preserve
evidence or to provide or permit discovery,
including an order under Rule 26 (f), 35, or 37{(a),
the court where the action is pending may issue
further just orders.®” They may include the
following:

* ok k x %

(c) Failure to Disclose, to Supplement an Earlier Response, or
to Admit.

(1) Failure to Disclose or Supplement. If a party fails
[to preserve information that reasonably should be

37

It appears that this amendment would apply only if the
court entered a preservation order. Asg noted above, the 2006
amendments cautioned against routine entry of such orders, and in
any event they can only ccme intoc existence after the litigation
has begun. Below, it ig suggested that Rule 37(c) (1) might be
amended to apply to failure to retain information even though
that invclves no viclation of an order.
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preserved, or]’® to provide information or identify a
witness as regquired by Rule 26(a) or (e), the party is
not allowed to use that information or witness to
supply evidence on a motion, at a hearing, or at trial,
unless the failure was substantially justified or is
harmless. In addition to or instead of this sanction,
the court, on motion and after giving an opportunity to
be heard:

(A) may order payment of the reasonable
expenses, including attorneys' fees, caused by the
failure;

(B) may inform the jury of the party's failure;” and

(C) may impose other appropriate sanctions, including
any of the orders listed in Rule 37(b) ({2) (&) (i) -
(vi).

* *k x x %

(e) Failure to Provide Electronically Stored Informaticn.
IAbsent exceptional circumstances, a court may nct impose
sanctions under—these—rutes®” on a party for failure to

*®  This phrase is not clearly indicated as an addition in

the Allman submission, but it is suggested here as a way to
supplant inherent authority and permit resort to Rule 37(b}) in
the absence of a preservation order. The phrase itself is
borrowed from the Category 3 approach set forth above, and should
support Committee Note material about the circumstances warranted
preservation in the absence of an order.
** Note that this existing rule provision seems to invite
something like an adverse inference instruction.

*®  The goal of this deletion is apparently to limit
inherent authority sanctions. It is not designed to limit
liability for failure to preserve information as required for
some purpose other than anticipated litigation. For example, the
SEC has rules on preservaticn of informaticn by entities subject
to its regulatory authcrity, and it scmetimes imposes fines for
failure to preserve such information. This change would no
affect the authority of an agency like the SEC to impose such
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provide electronically stored information lost as a result
of the routine, [good-faith] operation of an electronic

information system [absent a showing of intentional actions
designed to avoid known preservation obligations].*

* * * * %

fines, or to seek enforcement of them through court action.

*  The bracketed possible addition is modeled on the
recently-adopted Connecticut provision parallel to Rule 37 (e).
If this were added, it seems that "good faith" might be deleted
earlier in the rule, and brackets have accordingly been placed
around those words.

How this provision would operate with individual litigants,
particularly injured plaintiffs, is not clear. It may be that
such litigants do not have a "routine" for operation of their
information systems that could earn insulation under this rule.
For example, consider an ordinary individual plaintiff. How
should the "routine operation" standard be applied to this
person's email, or Facebook page?

With regard to those litigants that do have such a routine
system, this provision seems to insulate them against sanctions
unless it is shown that they have intended to avoid known
preservation obligations. Merely intending to destroy evidence
might not be enough, unless the person knew also of the
preservation obligation. On the other hand, a preservation
obligation totally unrelated to anticipation of litigation (e.g.,
records of tip income) might be covered.
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November 6, 2011

VIA E-MAIL TO RULES _COMMENTS@AQ.USCOURTS.GOV

Honorable David G. Campbell
Chairman, Advisory Committee
on Civil Rules
United States District Court
623 Sandra Day O'Connor United States
Courthouse
401 West Washington Street
Phoenix, AZ 85003-2146

Re:  Discovery Subcommittee’s Consideration of Rule Changes Regarding Sanctions

Dear Judge Campbell:

As two of the plaintiffs’ bar practitioners who appreciated the opportunity to actively
participate at the recent mini-conference in Dallas, as well as the Duke conference in May 2010,
we write to preliminarily respond to the recent flurry of letters submitted to the Advisory
Committee on Civil Rules and the Discovery Subcommittee by those who seek comprehensive
revisions to the civil rules regarding preservation and sanctions for spoliation. We also wish to
reiterate the view we expressed in the paper we submitted for the Duke conference, entitled, -
Discovery Today: The Fault [ies Not In Our Rules . . ., which has since been published in the
Federal Courts Law Review, and the substance of which we believe is directly relevant to the
issues that the Advisory Committee is confronting today.' In that paper, we advocated that “it is
far too early, and the current data too flawed, inconsistent, or inconclusive to begin efforts to

! Milberg LLP and Hausfeld LLP, “E-Discovery Today: The Fault Lies Not in Our Rules...,”
2011 Fed. Cts. L. Rev. 4 (February 2011) available at
http://www.fclr.org/felr/articles/html/2010/Milberg-Hausfeld . pdf.
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revise the Rules” and advocated that the system “give litigants, lawyers and judges time to catch
up. Give the Rules a chance ™

After careful consideration of the most recent positions asserted by others who support
significant rule changes, our views have not changed.® We do not deny that preservation in
modem litigation is sometimes expensive. Similarly, we also recognize that on some occasions,
there have been different standards imposed by courts regarding preservation and spoliation.
Our observation of the Discovery Subcommittee’s deliberations since we published our paper
makes clear, however, that revising the rules to achieve bright-line guidance will inevitably lead
to increased litigation about discovery rather than the merits, be extremely difficult to achieve,
may (as pointed out by the Department of Justice and others) lead to unintended consequences,’
and will almost certainly result in unfairness to some litigants in an effort to lower litigation costs
for others - often in the very circumstances where the litigants who suffer the consequences are
those that have been aggrieved by some alleged misconduct and are precluded from having their
day in court by reason of the now nonexistence of evidence necessary to making their case.

Tellingly, some commentators, like Lawyers for Civil Justice {“LCJ”), have used this
latest “crisis” as an opportunity to propose rule amendments that would go far beyond rule
guidance on these topics and would, instead, scale back discovery in a way that would be
unprecedented since the adoption of the Rules in 1938. However, the Federal Rules are not
intended to serve the interests of any particular group or litigants of a particular size, but rather
are to be “construed and administered to secure the just, speedy, and inexpensive determination
of every action and proceeding.”” Indeed, effective implementation and application of the Rules
serves to ensure the equitable administration of justice.

Following the Duke Conference in May 2010, the Discovery Subcommittee was assigned
to investigate possible changes to the rules governing preservation of discoverable information
and sanctions for failing to preserve. For over a year, the Discovery Subcommittee
has been studying possible rules amendments. The Subcommittee has reviewed submissions,

% Jd. at 2. (“Those who are educated about the rules and creative in their use will save
themselves, their clients and the courts a great deal of time and money. Those who are not will
continue to blame the rules, never realizing that ‘the fault lies not in our rules, but in
themselves.” (citing, with apologies, to WILLIAM SITAKESPEARE, JULIUS CALSAR act 1, sc. 2)).

* See also Ariana J. Tadler and Henry J. Kelston, “Working Toward Normaley in E-Discovery,”
New York Law Journal (October 3, 2011).

* See Letter to The Honorable David G. Campbell from Tony West, Assistant Attorney General,
Department of Justice, dated September 7, 2011.

3 Fed. R. Civ. P. 1 (emphasis added).
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studies and surveys, and at least six different rules proposals.® The Subcommittee also convened
a mini-conference in September 2011 "to educate the Discovery Subcommittee and assist it in
developing possible recommendations for the full committee on preservation and sanctions
issues.”

In advance of the November 7-8 Advisory Committee meeting, the
Discovery Subcommittee published a 31-page Memorandum (the “Subcommittee
Memorandum™) detailing the work it has done and describing the "difficulties and promises of
rulemaking to address the widespread concerns" about preservation and sanctions. The
Subcommittee Memorandum clearly conveys the Subcommittee's conclusion that revisions to the
rules governing preservation should 7ot be considered at this time:

¢ "In sum, the Subcommittee has reached a consensus that the difficulties that would
attend trying to devise a preservation rule outweigh its likely usefulness."’

e "The Subcommittee's current thinking has reached a consensus on the proposition that it
should continue work, but focusing on a sanctions rule rather than a preservation rule."®

s "The focus of the discussion at the [November 7-8 meeting of the Advisory Committee]
will largely be whether the Subcommittee should pursue the general approach it has
identified as presenting the most promise and the fewest difficulties -~ some change to
Rule 37 designed to guide use of sanctions rather than a rule explicitly addressing the
specifics of preservation obligations. Beyond that, the November discussion could
address the sort of approach to sanctions that seems most promising."”

The Subcommittee has outlined the intended path of pursuit at this time. There can be no doubt
that exercised focus on that path - regardless of whether those who wish to comment agree or
disagree with this path - will be most productive at this point.

Regarding a possible amendment on the subject of sanctions, the Subcommittee's "initial
consensus [is] that work should continue to design a sanctions 'back end' rule."'’ However, the
Subcommittee Memorandum also acknowledges that a considerable range of issues will confront

¢ Notes of Conference Call, Discovery Subcommittee, Advisory Committee on Civil Rules,
Sept. 13,2011 at 1.

7 Subeommittee Memorandum at 14.
¥ Subcommittee Memorandum at 1.
® Subcommittee Memorandum at 3-4 (emphasis added).

1% Subcommittee Memorandum at 14.
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the Subcommittee if it proceeds to attempt to draft a sanctions rule, including uncertainty as to
what the word "sanction" even means. The Memorandum presents four versions of potential
amendments on sanctions, along with dozens of footnotes identifying "preliminary questions that
have already emerged." Answers to those questions and issues attendant to the pros and cons of
such a proposed rule change must be treated as the task at hand.

In stark contrast to the careful consideration of the Discovery Subcommittee, the recent
submissions to the Advisory Committee by several corporations and members of the corporate
defense bar continue to urge immediate and sweeping rule amendments that focus on
preservation and would go so far as to reduce the scope of discovery and largely extirpate the
longstanding prohibition against spoliation of evidence. The retrogressive amendments proposed
in these submissions go far beyond anything the Discovery Subcommittee has recommended or,
indeed, even considered. In particular, submissions by Microsoft, Robert Owens, LCJ and
others advocate for rule amendments that would, among other things:

(a) allow discovery of ESI only where the material is "necessary to the case; the outcome
of the litigation must depend on it;""*

(b) jettison fundamental principles ot fairness and justice that have been embodied in law
of spoliation since well before the age of ESL;'” and

(c) permit the destruction of relevant evidence -- even intentional destruction -- unless
the party prejudiced by the destruction can prove (i) that the owurcome of the litigation
depended on the evidence that no longer exists, AND (ii) the state of mind of the
spoliating party, specifically, that the evidence was destroyed with the "intent to
prevent use of the information in litigation."

" Lawyers for Civil Justice et al., “The Time is Now: The Urgent Need for Discovery Rule
Reforms,” submitted to Civil Rules Advisory Committee on October 31, 2011 at 6.

12 etter to The Honorable David G. Campbell from Robert D. Owens, October 24, 2011 at 2, 9
(asserting that the “radical ... new assumption that affirmative steps to preserve [are] legally
required” should be overturned); Letter to The Honorable David G. Campbell from Microsoft,
August 31, 2011 at 2 (advocating a “bright-line rule that provides sanctions for spoliation only in
the case of “willful destruction’ and prejudice to the requesting party.™).

'3 “The Time is Now,” supra n.11 at 24 (“Sanctions on a party for failing to preserve or produce
relevant and material electronically stored information should be determined by intent to prevent
use of the information in litigation.”) and at 7 ("It is no longer enough that ESI might be
relevant; it must also be material. Put another way, it is not enough for ESI to have a possible
relationship to the issues of the litigation. The EST must be necessary to the case; the outcome of
the litigation must depend on it.”).
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Some of these submissions have been published only within the past week, effectively
precluding a full response in advance of the November 7-8 meeting, and, in many instances,
repeat points previously made and considered by the Subcommittee in reaching its consensus to
focus on whether it should pursue some amendment to Rule 37 to provide some guidance in the
context of sanctions.

Although we continue to plow through the submissions and are determining whether to
submit a more substantive response, in the interim, we feel bound to note that some of the
arguments contained in the recent submissions are built on hyperbole, faulty premises, factual
distortions, and misstatements of the history and present state of the law of spoliation.’* For
example, LCJ and Mr. Owens repeatedly suggest that the duty to take affirmative steps to
preserve relevant evidence is the recent creation of a few misguided district court judges. Mr.
Owens refers to a “radical ... new assumption that affirmative steps to preserve [are] legally
required,” and opines that "[t]he regime of affirmative preservation and oversight that Zubulake
and its progeny launched is overkill and ... should be overturned." The LCJ writes: “In the past
decade, however, that rule somehow shifted into an affirmative duty to preserve material that
may become relevant to a dispute.” This is just not so. Spoliation has long been defined as “the
destruction or material alteration of evidence or the fuilure io preserve properiy for another's use
as evidence in pending or reasonably foreseeable litigation.” See West v. Goodyear Tire &
Rubber Co., 167 F.3d 776, 779 (2d Cir.1999) (citing Black's Law Dictionary 1401 (6th ed.1990))
(emphasis added).

in sum, we urge the Advisory Committee and the Subcommittee to remain focused on the
path they have now set based on its review and consideration of discussion and submissions
made to date. We remain of the mind that any rule amendments regarding preservation and
spoliation sanctions are premature for the reasons that we shared in our paper and at the mini-
conference. And we continue to believe that the current Rules are more than adequate to address
these issues, and given time, the courts will harmonize much of the common law on preservation
and sanctions, just as they have done for other e-discovery issues.” We understand, however,
that the Advisory Committee and Subcommittee are determined to address whether they should
pursue some change to Rule 37 regarding the use of sanctions. Although we are not proponents
of such a change, we welcome the opportunity to participate in the process for we are reminded
of this admoniticn about amending the Rules:

' The overheated rhetoric of certain participants in the process is often amplified to near-hysteria
in the echo chamber of the blogosphere, a phenomenon that does not contribute to meaningful
dialogue or constructive solutions. For example, a recent article on the “Inside Counsel” website
contained this lead: “According to a cacophony of surveys, reports and anecdotal evidence, the
American litigation system is teetering on the brink of collapse, due in large part to complex
electronic discovery issues.”

15 See Ariana ). Tadler and Henry J. Kelston, “Working Toward Normalcy in E-Discovery,” New
York Law Journal (October 3, 2011).

Milberg LLP
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The pervasive and substantial impact of the [Rlules on the practice
of law in the federal courts demands exacting and meticulous care in
drafting [Riule changes.'
These words are particularly apt here, and we respectfully urge the Advisory
Committee and the Discovery Subcommittee to proceed with caution as they consider
proposais that weould have a far-reaching effect on how discovery is conducted and
justice is achieved.
Respectfully submitted,
s/ Ariana J. Tadler

Ariana J. Tadler
Milberg LLP

s/ William P. Butterfield

William P. Butterfield
Hausfeld LLP

AJT:sm

'8 Thomas F. Hogan, Admin. Office of the U.S. Courts, Summary for the Bench and
Bar (Oct. 2011), hitp//www uscourts.gov/RulesAndPolicies/Federal Rulemaking/
RulemakingProcess/SummaryBenchBar.aspx .

Milberg LLP
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money. Those who are not will continue fo blame the rules, never
realizing that “the fault lies not in our rules, but in themselves.’
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INTRODUCTION

The Advisory Committee on the Federal Rules of Civil Procedure got it
right when it rccognized clectronically stored information as a fundamental

component of discovery.

'with apologies to WILLIAM SHAKESPEARE, JULTUS CAESAR act 1, sc. 2.

Electronic discovery has enhanced parties’
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abilities to uncover the facts of the case. It serves a fundamental tenet of
American jurisprudence, in that it permits cases to be resolved based on the
merits—merits that have become increasingly hard to destroy or cloak.
Unlike the paper shredder of days past, destroying evidence today requires a
level of technological sophistication that few can master. The truth lives on
in electronic format, in a complex, ramified trail that is not easily hidden.
As a result, electronic discovery has brought about new levels of
accountability in litigation. However, rather than being heralded, electronic
discovery is relentlessly criticized, undermined by oft-repeated hyperbole,
and rejected as a scourge by many practitioners and clients who refuse to
take adequate responsibility for management of their information.

Less than four years after they became effective, the 2006 e-discovery
amendments to the Federal Rules are under attack. We are told that our
discovery system is “broken” and that electronic discovery is a “nightmare”
and a “morass” and “[t]he bigger the case, the more the abuse and the
bigger the nightmare.™ The Rules are even blamed for things they were
never intended to address, like information preservation, which is primarily
subject to common law rather than rule-based authority.’> Based on
unscientific surveys taken from the wrong polling sample,* we are asked to
consider many dramatic and ill-conceived changes to our legal system,
despite the fact that the prescription suggested in various permutations—
less pretrial discovery—has been tried before and was ultimately and
resoundingly rcjected.  Never beforc has the old adage been morc
applicable: thosc who do not Icam from history arc doomcd to rcpeat it.

Less pretrial discovery, like the kind that existed before the enactment
of the Federal Rules, led to long, meandering trials that clogged the courts,
prevented the testing of unmeritorious cases with facts that might lead to
settlement, and rewarded “gotcha” tactics over resolving cases on the
merits. Yet, today, motivated parties gloss over the lessons of the past and
continue to advocate for less pretrial discovery by tirelessly campaigning
for limits on electronic discovery. Make no mistake, advocating for limits
on electronic discovery is merely code for “less discovery” and,
consequentially, concealment of the truth.

To be sure, discovery can be expensive and time consuming, and the
fact that well over 90% of all information is now created and stored
clectronically is a factor in the cxpensc and complexity of discovery in

? AMERICAN COLLEGE OF TRIAL LAWYERS, FINAL REPORT ON THE JOINT PROJECT OF THE
AMERICAN COLLEGE OF TRIAL LAWYERS TASK FORCE ON DISCOVERY AND THE INSTITUTE FOR
THE ADVANCEMENT OF THE AMERICAN LEGAL SYSTEM, at 2 (Mar. 11, 2009),
http://www.actl.com/AM/TemplateRedirect.cfm?template='CM/ContentDisplay.cfm&ContentID
=4053.

*1d at 12-14.

4 See infra note 46 and accompanying text.



199

4 THE FEDERAL COURTS LAW REVIEW [Vol. 4

modern litigation. But the critics have it wrong: e-discovery is not the
problem. One cannot simply ignore that most records are electronic, and
therefore blame that fact for most of the perceived ills in our discovery
system. And similarly, one cannot blame the 2006 rule amendments for
rccognizing that fact, and for addressing, hcad-on, issucs that will not go
away. Rather, attorneys and judges—many of whom admittedly face a steep
leaming curve—have to throw out the paper playbook and adapt to the
digital world in which we live. Boxes are out, gigabytes are in.
Highlighters are out, tagging is in. Making dozens of paper duplicates is
out, linguistically analyzing email communication is in. Paper solutions
will not solve electronic problems. We must use technology to review
technology. We must eclipse our proto-digital past, and embrace the reality
that discovery is just different now.

Are the 2006 Rules amendments perfect? They are not. Must the
Rules be modified? Perhaps some tweaking is in order. But we submit that
it is far too early, and the current data too flawed, inconsistent, or
inconclusive to begin efforts to revise the Rules. In other words, give
litigants, lawycrs and judgcs timc to catch up. Give the Rules a chance.

A recent survey conducted by the American College of Trial Lawyers
(ACTL) and Institute for the Advancement of the American Legal System
(TAALS) is one of the more prominent sources of criticism of the 2006
amendments, and the perceived need for reform. The ACTL and the
IAALS suggest radical changes to the Federal Rules, including:

(1) the replacement of “notice pleading™ with fact-based
pleading;

2) limitations on the scope of discovery (i.e., changes in the
definition of “relevance™);

3) limitations on persons from whom discovery can be sought;

“) limitations on the types of discovery (e.g., only document
discovery, not interrogatories),

%) numerical limitations (e.g., only 20 interrogatories or
requests for admissions; only 50 hours of deposition time);

(6) elimination of depositions of experts where their testimony
is strictly limited to the contents of their written report;

@] limitations on the time available for discovery;

(®) cost shifting/co-pay rules;

9) financial limitations on discovery; and

(10) discovery budgets that are approved by the clients and the
court.”

5 See supra note 2, at 5-6, 10-11.
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Lawyers for Civil Justice, a national organization of corporate counsel and
dcfensc lawyers, has advanced a similar agenda.’®

The proposed cure is far worse than the purported ills of electronic
discovery. One cannot overstate the adverse effect that some of these
proposals would have on our legal system. Our entire system of
jurisprudence is based on adequate disclosure; take that card from the
bottom of the pyramid, and we must be prepared to re-build the entire
foundation of that system. Would summary judgment motions be a fair
way of diverting cases from trial if, due to lack of pretrial discovery, the
“real evidence” was only revealed at trial? Or worse, would it be fair if
meritorious claims were prevented from reaching trial? Examples abound
of how limiting pretrial discovery would impact other fundamental tenets of
our legal system.

In many ways, adopting these suggestions would return us to the pre-
1938 world that visionary lcgal scholars such as Roscoc Pound, Judge
Charles Clark and Professor Edson Sunderland rejected. Rather than
having a system based on an “open and evenhanded development of the
facts underlying a dispute, so that justice may be delivered on the merits,”’
these proposals would effect drastic changes in discovery at the expense of
our core principles.

Discovery, including electronic discovery, and the facts it brings to
light, is worth protecting. We suggest that there are less drastic alternatives
to address the purported concerns of those who histrionically claim
discovery is going to break the back of our justice system. These
alternatives include:

o Increasing awareness and reliance on the proportionality
standard embodied in Rule 26(b)(2)(C);

J Earlier and more active judicial management of cases;

) Increasing the level of cooperation among counsel;

. Taking advantage of Federal Rule of Evidence 502 and
other creative solutions to reduce the cost of privilege review;

o Adopting new technology in the management and retrieval
of records;

¢ See Defense Bar Calls for Changes to the Federal Rules of Civil Procedure: Meaningful
Amendments Needed to Improve the Administration of Justice in the Federal Courts,
METROPOLITAN CORP. COUNS. MAG., Aug. 2010, at 24, available at
http://www.lfcj.com/articles.cfm?articleid=4 (last visited Feb. 22, 2011).

7 See Am. Floral Servs., Inc. v. Florists’ Transworld Delivery Ass’n, 107 F.R.D. 258, 260 (N.D.
111. 1985).
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J Enhancing the level of attorney and judicial education
regarding electronic discovery topics;

o Greater acceptance and use of sanctions to address and
curtail discovery abuses.

These measures, discussed herein, working in conjunction with the present
Rules, present a realistic opportunity to address the most serious problems
without gutting the laudable gains that discovery has provided our legal
systcm.

II. STATE OF TIE UNION
A.  The Reality of Electronic Discovery and the Data Deluge

There is no dispute that the discovery process in litigation today
involvcs vast quantitics of clcctronically storcd information (“ESI”).
Electronic discovery has grown over the past few decades as computers
became standard fixtures in the corporate world, but it is largely during the
last decade that litigators have seen discovery dominated by ESI, creating a
veritable data deluge.’ As of 2003, 92% of new information was stored on
magnetic media (electronically stored), and only 0.01% of new information
was on paper.” Discoverable information is now found not only on desktop
computers and network servers, but on PDAs, smart cards, cell phones,
thumb drives and backup tapes, as well as in bookmarked files, temporary
files, activity logs, Facebook accounts, and text messages, to name just a
few examples.'” By 2011, the amount of digital data in existence will be
ten times the amount in 2006."

The rate of document propagation was limited when information was
confincd to paper format, but clectronically stored information can be
disscminatcd in vast quantitics to thousands of pcoplc instantly, and the
mere act of reading and editing this information creates exponentially more

¥ See generally SITIRA A. SCIICINDLIN & DANICL J. CAPRA, ELECTRONIC DISCOVERY AND
DIGITAL EVIDENCE: CASES AND MATERIALS 39-57 (Thomson Reuters ed. 2009).

® Regents of the University of California, How Much Information?, UC BERKELEY SCHOOL OF
INFORMATION, (2003), http://www2 sims.berkeley.edu/research/projects/how-much-info-
2003/execsum.htm (last visited Feb. 2, 2011) (7% of new information was stored on film, and
0.002% was stored on optical media); see also Patrick J. Burke & Daniel M. Kummer, Controlling
Discovery Costs, LEGAL TIMES, Aug. 18, 2003, at 19 (“93 percent of business documents are
created electronically; most are never printed”).

' James N. Dertouzos, ef al., The Legal and Economic Implications of Electronic Discovery:
Options for I'uture Research, 1-2 RAND Institute for Civil Justice (2008), available at
http://www.rand.org/pubs/occasional papers/OP183.

" The Diverse and Exploding Digital Universe, IDC, Mar. 2008, 2, http://www.emc.com/collatera
l/analyst-reports/diverse-exploding-digital-universe.pdf.
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data."” Today, a lawsuit between corporations may involve “more than one
hundred million pages of discovery documents, requiring over twenty
terabytes of server storage space.”"

The failure to address electronically stored information adequately in
discovery today may constitute malpractice, as most businesses create much
of their information electronically and do not convert the majority of their
business records into paper in the ordinary course of business. Attomneys
who do not adapt to this new reality will not survive in the evolving legal
market," and their failure to embrace and use the Federal Rules to conduct
effective e-discovery not only disadvantages their clients, but also increases
the burden on their adversaries and the courts, and most importantly,
undermines the fair administration of justice.

B. The Essential Role of Discovery in American Jurisprudence: Valuing
Foair Resolution on the Merits Over Gamesmanship

Prior to the adoption of the Federal Rules of Civil Procedure in 1938,
pretrial discovery was rare in U.S. courts.”” Preparation for trial involved a
series of formal pleadings upon which the opposing party was forced to rely
for discovery, putting “a premium on gamesmanship at the expense of
concealing critical facts until trial.”'® The depositions available in the
federal courts fell into narrowly defined categories, virtually unchanged
since the Judiciary Act of 1789."7 Lawyers often proceeded to trial with
only thc smallcst amount of information about their opponent’s casc.

Y 1d at8.

"* The Sedona Conference, The Case for Cooperation, 10 SEDONA CONF. J. 339, 356 (2009)
(citing David M. Trubek, et al., The Costs of Ordinary Litigation, 31 UCLA L. REv. 72, 89-90
(1983); Robert Douglas Brownstone, Collaborative Navigation of the Stormy E-Discovery Seas,
10 R1CH. 1.1.. & TECH. 53, at *21 (2004)).

“ Ralph Losey, Plato’s Cave: Why Most Lawyers Love Paper and Hate E-Discovery and What
This Means to the Future of Legal Education, “E-Discovery Team,” http://e-
discoveryleam.com/2009/08/11/platos-cave-why-most-lawyers-love-paper-and-hale-e-discovery-
and-what-this-means-to-the-future-ot-legal-education/ (last visited Feb. 6, 2011) (“Moreaver,
once the winds of change become obvious, law firms of the future will be foreed to put the paper
dinosaurs out to pasture well before their prime. That will be the only way they can survive, the
only way to try to regain their standing. Early retirement may become mandatory, especially for
trial lawyers, as they are no longer able to understand what is really going on.”).

5 See 2 JAMES WM. MOORE, ET AL., MOORE’S FEDERAL PRACTICE 2445-55 (Ist ed. 1938); P.S.
DYER-SMITH, FEDERAI, EXAMINATIONS BEFORE TRIAT. AND DEPOSITIONS PRACTICE AT HOME
AND ABROAD § 58 (1939).

'S The Case for Cooperation, supra note 13, at 346; see 6 JAMES WM. MOORE, ET AL, MOORE'S
FEDERAL PRACTICE § 26.02 (3d. ed. 2008); George L. Paul & Jason R. Baron, Information
Inflation: Can the Legal System Adapt?, 13 RicH. J.L. & TECH. 10, 28 (2007).

" In some jurisdictions, discovery before trial by means of deposition was obtained only on
written interrogatories submitted with leave and approval of court. 1922 Mass. Acts 328. In
others, discovery could be obtained only by means of an oral examination before a special master.
See R.S.C., O. XXXI, Rule 1, Annual Practice (1928) 517 (Eng.).
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Not only did the outcome of litigation often hinge on the ability of
counsel to produce surprise evidence or to counter the tricks of their
opponents, but the absence of meaningful discovery also created huge
mefficiencies in case preparation. Lawyers in the pre-1938 era faced two
cqually unpalatablc options when preparing for trial, described here by
Edson Sunderland, primary author of the discovery provisions of the
original Federal Rules:

If a lawyer undertakes so to prepare his case as to meet all the
possible items of proof which his adversary may bring out at the trial,
or to meet all the assertions and denials which his adversary has
spread upon the record, much of his effort will inevitably be
misdirected and will result only in futile expense. If, on the other
hand, he restricts his preparation to such matters as he thinks his
adversary will be likely to rely upon, he will run the risk of being a
victim of surprise.'®

Practitioners of the day also recognized that extremely limited
discovery led to limited settlement possibilities, for it was only when the
facts were revealed at trial that counsel could determine whether their client
should have avoided the risk and expense associated with proceeding to
trial by settling earlier. As Sunderland wrote:

[S]o long as each party is ignorant of what his opponent will be able
to prove, their negotiations have nothing substantial to rest upon.
Many a case would be settled, to the advantage of the parties and to
the relief of the court, if the true situation could be disclosed before
the trial begins."”

As a result, the courts were inundated with trials and severely burdened by
the resulting monetary costs.*’

The adoption of the Federal Rules of Civil Procedure in 1938 marked
a fundamental turning point in American jurisprudence transforming
litigation from a ‘“‘cards-close-to-the-vest” approach to an “open-deck”
policy.”’ The Federal Rules sought “to facilitate open and evenhanded
development of the facts underlving a dispute, so that justice may be
delivered on the merits and not shaped by surprise or like tactical

¥ Edson R. Sunderland, Scope and Method Qf Discovery Before Trial, 42 YATF 1..J. 863, 864
(1933).

" Id. at 865.

% See Charles E. Clark & Harry Shulman, Jury Trial In Civil Cases—A Study In Judicial
Administration, 43 YALE L.J. 867, 871 (1934) (noting that after a study of the Superior Court of
New ITaven County, sitting at New ITaven, Connecticut—a trial court of general jurisdiction—it
handled 38-130 jury trials each year from 1919 to 1930, spending, on average, 44 percent of their
vear in trial).

2 Am. Floval Servs., supra note 7, at 260.
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2922

stratagems.”” “[T]he liberalization of discovery beginning in 1938 with the
adoption of the Federal Rules was designed to promote the resolution of
disputes . . . based on facts underlying the claims and defenses with a
minimum of court intervention, rather than on gamesmanship that
prevented those facts from coming to light entirely, or at least far too late in
the process to serve the fair and efficient administration of justice.”

As expected and intended, the expanded scope of discovery under the
Federal Rules not only promoted resolution on the merits over ambush
advocacy, but also conserved judicial resources by facilitating a higher rate
of scttlements.” “[D]iscovery was designed . . . to narrow the issues for
trial, to lead to the discovery of evidence, and to foster an exchange of
information which may lead to an early settlement.”*> While the Rules have
been amended over time, the role of broad discovery in promoting
settlement is no less important today than it was in 1938, “permitting each
side to asscss the strengths and wcaknesscs of their cascs in advance,
frequently making trials unnecessary because of informed settlement.” Tt
is also well-established that discovery encourages settlement from an
economic perspective.”’

Electronic discovery has already proven to be an extremely effective
tool for uncovering critical evidence that would otherwise be concealed,

? Id.; see also Rozier v. Ford Motor Co., 573 F.2d 1332, 1346 (5th Cir. 1978).

2 The Case for Cooperation, supra nole 13, al 345.

# I'his effect was anticipated. “|'I'|he right of free and unlimited discovery before trial . . . |will]
probably result in the disposition of much litigation without the nced of trial.” Martin Conboy,
Depositions, Discovery and Swmmary Judgments, Address at the American Bar Association
Annual Meeting in 22 A.B.A.J. 881, 884 (1936); see also Zolla v. Grand Rapids Store Equip.
Corp., 46 F.2d 319, 319-20 (S.D.N.Y. 1931) (“In view of several illuminating experiences which I
have had in cases pending in the English courts, 1 feel hospitable to every form of interlocutory
discovery . . .. The rationale of this attitude is, of course, not only that the court wants to know
the truth, but also that it is good for both the parties to learn the truth far enough ahead of the trial,
not only to enable them to prepare for trial, but also to enable them to decide whether or not it may
be [ulile Lo proceed (o trial.”).

» Westhemeco Ltd. v. N.H. Ins. Co., 82 F.R.D. 702, 710 (S.D.N.Y. 1979) (citation omitted).

* Stephen N. Subrin, Fishing Fxpeditions Allowed: The Historical Background of the 1938
Federal Discovery Rules, 39 B.C. L. REv. 691, 716 (May 1998) (citing Edson R. Sunderland,
Improving the Administration of Civil Justice, in 167 ANNALS OF THE AMERICAN ACADEMY OF
POLITICAL AND SoOCIAL SCIENCE 60-83 (1933); GEORGE RAGLAND, JR., DISCOVERY BEFORE
TRIAL 17-18, 334 (1932)), see also The Sedona Conference Cooperation Proclamation, 10
SEDONA CONF. I. 331, 332 (2009); The Case for Cooperation, supra note 13, at 345; Bergstrom,
Inc. v. Glacier Bay, Inc., No. 08-50078, 2010 WL 257253, at *2 (N.D. Ill. Jan. 22, 2010) (“There
is a strong public policy in favor of settlement. Frank discussion and exchange of information is
required (o [acilitate settlement.”).

¥ “A tull exchange of the information . . . enabl[es] each party to form a more accurate, and
generally therefore a more convergent, estimate of the likely [case] outcome.” RICHARD A.
POSKER, ECONOMIC ANALYSIS OF LAW 3571 (6th ed. 2003); see also ROBERT G. BONE, CIVIL
PROCEDURE: THE EcoNomiCcs oF CiviL PROCEDURE 203 (2003) (characterizing discovery
similarly).
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thus playing a vital role in the search for truth (and, not coincidentally,
often inducing settlements as well).

Many significant cases today are won or lost by email, text messages,
and instant messages. These kind of informal, quick communications
are a gold mine of useful information. They often reveal what people
were really thinking and doing, and contradict what they later say
thev were thinking and doing.”®

E-mail, written in the seeming isolation of one’s office, continues to
contain a shocking level of candor. To recount just a few examples:

. In a case against UBS, the defendant’s own emails revealed
that UBS employees denigrated the investment-grade securities
(sold to the plaintiff) as “crap” and “vomit.””

J In a Massachusetts case concerning the dangers of the anti-
obesityv drug combination Phen-Fen, the court admitted into
evidence an email from a corporate executive asking, “can I look
forward to my waning years signing checks for fat people who
arc a little afraid of some silly lung problem?*

. Credit Suisse First Boston (CSFB) investment banker, Frank
Quattrone, was convicted of obstructing investigations of
CSFB’s stock offerings. One critical piece of evidence was an
email that Quattrone forwarded to CSFB employees, after
learning of the investigation, instructing them that it was “[t]ime
to clean up those files.™'

As these cases demonstrate, electronic discovery has enhanced parties’
ability to uncover the facts of the case. Electronic discovery serves the
fundamental tenet of American jurisprudence in that it permits cases to be
resolved based on their merits.

E-discovery is not just a fact of life—it is an extraordinarily valuable
tool for culling the masses of data held by litigants to find the relevant and

28

Ralph Losey, Email Wins Cases, E-Discovery Team Blog (Jan. 2, 2010), http://e-
discoveryteam.com/?s=say+stupid-+things (last visited Feb. 6, 2011).

# Pursuit Partners, LLC v. UBS AG, 48 Conn. L. Rptr. 557 (Conn. Super. Ct. 2009).

3 Skibniewski v. Am. Home Prods. Corp., No. 99-0842, 2004 WT. 5628157, at *2 (W.D. Mo.
Apr. 1, 2004).

" United States v. Quattrone, 441 F.3d 153, 165 (2d Cir. 2006). see also In re
Bridgestone/Firestone, Inc. Tires Prods. Liab. Litig., 470 F. Supp. 2d 917, 925-26, amended by
470 F. Supp. 2d 931 (S.D. Ind. 2006) (noting “smoking gun” e-mail revealed evidence of judge
tampering in Mexico); Siemens Solar Indus. v. Atl. Richfield Co., No. 93-1126, 1994 WL 86368,
at *2 (SDN.Y. Mar. 16, 1994) (recounting the plaintiff’s discovery of e-mails “reveal[ing]
beyond peradventure” that the defendant praised its new product yet knew it “was not
commercially viable™).
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significant needles buried in the haystack. Because ESI is different in
naturc from papcr-bascd documcnts, c-discovery docs raisc ncw concerns
and problems for which solutions need to be found. However, those
problems can be solved without rule changes that would impose significant
limits on discovery, and thereby, undermine the search for facts. The
purpose of this paper is to highlight those solutions—some of which already
exist and others of which are within reach—which, in conjunction with the
present Rules, address the most serious problems attending e-discovery
without sacrificing the quest for just resolution on the merits.

C. The 2006 Amendments fo the Federal Rules Were Designed to Address
the Unique Issues Raised by Electronic Discovery

In 2006, the Federal Rules were amended to address the unique
aspects of electronic discovery, and “to assist courts and litigants in
balancing the need for electronically stored information with the burdens
that accompany obtaining it.”**> The amended Rules “recognize some
fundamental differences between paper-based document discovery and the
discovery of electronically stored information, and they continue a trend
that has become quite pronounced since the 1980s of expanding the role of
judges in actively managing discovery to sharpen its focus, relieve its
burdens, and reduce costs on litigants and the judicial system.” However,
it was widely recognized that the changes to the Rules were only one part of
the solution; practitioncrs necded to cvolve their thinking to kecp abreast of
the reality of ESI and clectronic discovery. As authors George Paul and
Jason Baron explain:

For complex cases involving vast amounts of information, the new
federal rules mandate a change in the practice of law. Clearly,
partics will nced to act in a morc sophisticatcd and transparcnt
fashion to disclose electronically stored information in their
possession . . . . [A] new way of thinking about the process of
discovery is in order.™

Whilc the litigation proccss may always be vicwed by somc as an
opportunity to hide the ball until trial, the Federal Rules, since their

*2 Jason Fliegel, Electronic Discovery in Large QOrganizations, 15 RICH. 1.T.. & TRCH. 1, 7 (2009).

* Kenneth J. Withers, Electronically Stored Information: The December 2006 Amendments to the
Federal Rules of Civil Procedure, 4 Nw. J. TECH. & INTELL. PROP. 171, § 7 (20006), available at
hitp://www.law.northwestlern.edu/journal/njtip/v4/n2/3; see also CoMM. ON CT. ADMIN. & CASE
MamT., JUuDICIAL  CONFERENCE OF THE U.S., CIVIL LITIGATION MANAGEMENT
MANUAL 8 (2001), available at http://www.fjc.gov/public/home.nsf/autoframe?openform&url 1=/
public/home.nsf/inavgeneral ?7openpage&url r='public/home.nsf/pages/814.

* George L. Paul & Jason R. Baron, Information Inflation: Can the Legal System Adapt?, 13
RicH. I.L. & TEcH. 10, 21 (2007), available at hitp://law.richmond.edu/jolt/v13i3/article 1 0.pdf.
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inception, have been intended to deter that type of conduct and place a
premium on a fair resolution on the merits. The 2006 amendments are no
different, and we should not give in to obstreperous pleas to return to the
days of limited discovery and trial by fire, particularly when the Rules have
facilitatcd the litigation proccss and practitioncrs’ real cxpcericnecs attest to
that. A brief overview of several of the 2006 amendments illustrates the
steps the Committee has taken to resolve issues raised by electronic
discovery.

Rule 34(a) was amended to confirm that “discovery of electronically
stored information stands on equal footing with discovery of paper
documents.”™ The broad language of Rule 34(a)(1) allows a party to
request any type of information that is stored electronically. The rule
establishes that unless requested in another form, the producing party must
produce electronically stored information in a form or forms in which it is
usually maintained or in a form or forms that are reasonably usable. The
rule permits testing and sampling as well as inspection and copying of
electronically stored information,™ thus providing a mechanism for
producing to limit the cost and burden of production.

Rule 26(f) was amended “to direct the parties to discuss discovery of
electronically stored information during their discovery-planning
conference,”’ including a discussion of the forms in which electronically
stored information will be produced.”® Like Rule 26(f), Rule 34(b)
addresses the need to discuss the form in which electronically stored
information will be produced.” Similarly, Rule 45 on subpoenas added
several provisions directed at the form in which subpoenaed information
must be produced.” These rules are directly responsive to the concems of
producing parties regarding the costs of production and the need to plan and
budget appropriately.

3 FED. R. CIv. P. 34(a) advisory commillee’s notes.

* Rule 45 largely echoes Rule 34, applying its provisions related to clectronically stored
information to subpocnacd data.

¥ FED. R. CIv. P. 26(f) advisory committee’s notes.

* FED. R. CIv. P. 26(f)(3)(C).

* FED. R. C1v. P. 34(b)2)(D)-(E).

“ See, e.g., FED. R. C1V. P. 45(a)(1XC) (“A subpoena may specify the form or forms in which
electronically stored information i1s to be produced.”); FED. R. C1v. P. 45(c)2)(B) (“A person
commanded to produce documents . . . may serve on the party or attorney designated in the
subpoena a written objection to . . . producing electronically stored information in the form or
forms requested.”); FED. R. Civ. P. 45(dY1XB) (“Form for Producing Electronically Stored
Information Not Specified. If a subpoena does not specity a form for producing electronically
stored information, the person responding must produce it in a form or forms in which it 1s
ordinarily maintained or in a reasonably usable form or forms.”); FED. R. C1v. P. 45(d)(1)}(C)
(“Electronically Stored Information Produced in Only One Form. The person responding need not
produce the same electronically stored information in more than one form.”).
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Rule 26(b)(2), addressing limitations on the frequency and extent of
discovery, was amended “to address issucs raised by difficultics in locating,
retrieving, and providing discovery of some electronically stored
information.™' Accessing certain electronic data may be very efficient and
cost-effective, but other electronic data may impose a large burden and cost
to access.”” In recognition of this potentially excessive burden, the Rule
specifies that data not “reasonably accessible” need not be produced if
doing so creates undue burden or cost.” This rule provides support to
producing parties who have complained of the need to conduct endless
searches and productions notwithstanding the associated costs, and the rule
directly advises the requesting party of the potential limitations on
anticipated production.

The parties also are directed in the 2006 amendment to Rule 26(f) to
discuss issues of privilege or protection of trial preparation materials, which
the Advisory Committce noted “oftcn become more acute when discovery
of electronically stored information is sought.” due to the volume of
electronically stored information, informality of email communications, and
issues surrounding metadata.** Coupled with the recently-adopted Rule 502
of the Federal Rules of Evidence, the amended Rule 26(f) provides
producing parties with additional security and opportunity to plan and
manage e-discovery. Critics who continue to dramatize this issue would be
well-served to better manage data protected by the attorney-client privilege
and/or work product doctrine by properly tagging and/or segregating such
data at the time of its creation.

Rule 37(e) provides a limited safe harbor for “the routine alteration
and deletion of information that attends ordinary use” of computer
systems.* The new rule makes clear that sanctions should not be imposed
for “failing to providc clectronically storcd information lost as a result of
the routine, good-faith operation of an electronic information system.”
The Advisory Committee Notes provide guidance on the boundaries of
“good faith” in this context.

“'FED.R. CIv. P. 26(b)(2) advisory commillee’s note.
42

Id.
“* FED. R. CIv. P. 26(b)(2)(B).
" FED. R. CIv. P. (26)(f) advisory committee’s note.
“* FeD. R. C1v. P. 37 advisory committee’s note.
“ FED. R. C1v. P. 37(e).
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III. THE CURRENT FEDERAL RULES ARE WORKING

A. Although The Amended Rules Have Been In Effect for Only Three
Years, the Available Evidence Shows the Rules Are Working

The 2006 amendments are still relatively new, and they have not yet
reached their full potential for effectiveness. In their short lifetime,
however, the 2006 amendments—and the discovery tools they have
spawned—have yielded considerable benefits. According to recent surveys,
while there is some dissatisfaction with the current state of discovery and
with the cost of c-discovery in particular, by no mcans is there a majority
favoring additional amendments to the Federal Rules. Calls for radical
reform are largely based on faulty or misinterpreted data*’ and the level of
dissatisfaction among practitioners is often exaggerated.

Although somc of thc criticisms of today’s civil justicc systcm
certainly have merit, the picturc gencrally portrayed is incomplcte
and probably skewed. It is distorted by a lack of definition and
empirical data, which generates rhetoric that often reflects ideology
or economic self-interest. As a result, reliance on these assertions
may well impair the ability of rulemakers and courts to reach

47 See, e.g., ACTL/IAALS Report. The survey of the ACTL Fellows that provided the basis for the
ACTL/TAALS findings and recommendations was conducted in April-May, 2008, less than
eighteen months after the 2006 e-discovery amendments became effective. See TASK I'ORCE ON
DISCOVERY, THE AM. COLL. OF TRIAL LAWYERS & THE INST. FOR THE ADVANCEMENT OF THE
AM. LEGAL SYs., INTERIM REPORT ON THE JOINT PROJECT OF THE AMERICAN COLLEGE OF
TRIAL LAWYERS TASK FORCE ON DISCOVERY AND THE INSTITUTE FOR THE ADVANCEMENT OF
THE AMERICAN LEGAL SYSTEM 2 (2008), available at http://www .actl.com/AM/Template.cfm?S
ection =Press Releases&« CONTENTID=3650& TEMPLATE=/CM/ContentDisplay.ctfm. Perhaps
even more significant, the survey respondents had an average of thirty-eight years of experience
(not exactly the lawvers who serve in the trenches on the e-discovery issues and would be most
informed about the effects of the 2006 rule amendments). See id Then, because the respondents
were delermined (0 be younger and less experienced lhan the non-responders, ‘cerlain
responses’—presumably those of the older and more experienced respondents—were ‘weighted’
in the survey, thus casting scrious doubt on the rcliability of the reported results. See id. at app. A,
at A-1. Finally, only about 40% of survey participants participated in complex commercial
litigation, and fewer than 20% of them litigated primarily in federal courts. /d at 2. In other
words, if the ACTL and TAALS wanted to find out about the effectiveness of the 2006 rule
amendments, they asked the wrong people for their views. Not surprisingly, when the Federal
Judicial Center administered a similar survey to members of the Section of Litigation of the
American Bar Association to obtain “a wider range of views than that provided by the ACTL
survey,” some of the results were radically different. For example. when asked whether the
current Federal Rules “are conduclive (o meeling the three goals stated in Rule 1—1o secure the
Just, speedy, and inexpensive determination of every action and proceeding,” only approximately
35% of the ACTL respondents answered “yes,” compared to approximately 62% of ABA
members. See EMERY G. LEE III & TiioMas E. WILLGING, FED. JUDICIAL CTR., ATTORNEY
SATISFACTION WITH THE FEDERAL RULES OF CIVIL PROCEDURE 3, 5 (2010), available at http:/
/www.fje.gov/public/pdf.nsf/lookup/costeiv2. pdf/$file/costeiv2. pdf.
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dispassionate, reasoned conclusions as to what is needed. Moreover,
the picturc of how our federal civil system is functioning gencrally
has been viewed in recent years through a lens trained on concems
voiced by defendants, with the other side of the litigation equation
going largely ignored. *

Contrary to the claims of some critics, there is nothing closc to a conscnsus
about the need to amend the current Federal Rules, let alone sow to amend
them.

On December 11, 2009, the ABA Section of Litigation published its
Member Survey on Civil Practice (the “ABA Survey”), in which
approximately 3,300 respondents participated.” In May and June 2009, the
Federal Judicial Center (“FJC”) conducted a survey (the “FIC Survey”) on
discovery issues, including discovery activity related to ESI, case
management, litigation costs, and more generally, the Federal Rules of Civil
Procedure.”’ The FJC Survey generated responses from nearly 2,600
lawyers about their experiences in recently closed cases in federal court.”
Both surveys show general recognition that the current Federal Rules are
adequate to control the discovery excesses that occur in some cases.

In thc ABA Survcey, 63% of respondents agrecd that the Federal Rulcs,
as written, are “conducive to meeting the goal of reaching a ‘just, speedy,
and inexpensive determination of every action,”” and about 61% of
respondents said the Rules are adequate as written.” Tn contrast, about 25%
said the Rules should be reviewed in their entirety and rewritten to address
the needs of today’s litigation.” Just over half of respondents believe
minor amendments are needed.™

Among all respondents, 82%, including 61% of plaintiffs’ lawvers,
believe that discovery is too expensive.” Respondents, especially defense
lawyers, agree that e-discovery increases the costs of litigation, contributes
disproportionately to the increased cost of discovery, and is overly

% Arthur R. Miller, Pleading and Pretrial Motions—What Would Judge Clark Do?, 28 (Apr. 12,
2009)  (unpublished essay wrtten tor the Duke Conference), available at
http://civilconference.uscourts.gov/T .otusQuickr/dec/Main.nsf/$defaultview/BS7T1 D6B4A934F43F
852576740057905C/$File/ Arthur%20Miller,%20Pleading%20and%20Pretrial%20Motions,%20R
evised%204.12.10.pdf?OpenElement.

* ABA SECTION OF LITIGATION, MEMBER SURVEY ON CIVIL PRACTICE: FULL REPORT
(American Bar Ass’n. 2009), http://www.abanet.org/litigation/survey/docs/report-aba-report.pdt
[hereinafter “ABA Survey™].

¥ EMORY G. LEE 1T & TIIOMAS E. WILLGING, FED. JUDICIAL CTR., FEDERAL JUDICIAL CENTER
NATIONAL, CASE-BASED CIVIL RULES SURVEY (2009), available at
http://www.fje.gov/public/pdLns/look up/dissurv1l.pd/$file/dissurv 1 .pdl.

*! See id. at 77, 81.

2 ABA Survey, supra note 49, at 7.

*Id at8.

5 Id

¥1d. at2.
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burdensome.”® However, “[d]espite claims of discovery abuse and cost.
61% of respondents believe that counsel do not typically request limitations
on discovery under available mechanisms. ™’ So, again, the Rules provide
certain sought-after protections, but in order to be effective, lawyers must
be familiar with their applicability and usc them where appropriate.

While the cost of discovery was identified as a problem, amending the
Rules was nor among the possible solutions on which the survey found
general agreement. Those solutions included:

. Early case management by judges;
o Collaborative and professional conduct by lawyers;™®
. Lawyers and judges could more often avail themselves of

existing means to set limits on discovery that is unduly
burdensome or costly; and

) Shorter times to disposition, perhaps by setting a trial date
early in the case.

The ABA Survey further found that “[s]olutions that would cut back on c-
discovery arc likely to be controversial . . . . Respondents, cspecially
plaintiff’s lawyers, agree that e-discovery has enhanced their ability to
discover all relevant information.™

In stark contrast to the alarmist rhetoric of some critics regarding
exorbitant discovery costs,” the majority of attorneys in the FIC Survey
responded that the costs of discovery were “just right” given the client’s
stake in the litigation®® The FJC Survey, which focused on federal
litigation—the very landscape in which the Federal Rules apply—found

5 1d.

57 ’d

* The ABA Section of Litigation has developed Guidelines for Conduct, also known as the
Civility Standards.

See hitp:// www.americanbar.org/groups/litigation/policy/conduct_guidelines.html

** ABASurvey, supra note 49, at 7.

 The Tnstitute for the Advancement of the American T.egal System’s Electronic Discovery: A
View from the Front Lines reported that “[nJow, e-discovery has penetrated even ‘midsize’ cases,
potentially generating an average of $3.5 million in litigation costs for a typical lawsuit.”
Electronic Discovery: 4 View from the Front Lines, INST. FOR THE ADVANCEMENT OF THE AM.
LEGAL Svs. [hereinatter “IAALS”], 25, available af http//www du.edu/legalinstitute/pubs/EDisc
overy-FrontlLines.pdf. That figure surfaced again recently in testimony before the House
Judiciary Committee. Gregory Katsas, Former Assistant Attorney General, Civil Division,
Department of Justice, noted in written testimony about the effects of the federal pleading
standard under Twombly and Igbal. Federal Pleading Standards Under Twombly and Igbal Belore
the Subcomm. on the Constitution, Civil Rights and Civil Liberties of the H. Comm. on the
Judiciary, 111th Cong. (2009) (statement of Gregory G. Katsas, Partner Jones Day, TFormer
Assistant  Attorney General, Civil Division, Department of Justice), available at
http://judiciary.house.gov/hearings/pdfKatsas091027.pdf.

S'FIC Survey at 28.
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that the median cost, including attorneys’ fees, was $15,000 for plaintiffs
and $20,000 for defendants.” In the 5% of the cascs where reported costs
exceeded $300,000, the amount in controversy in the litigation was $5
million or higher.”® These numbers reveal that even in the highest value
cases, discovery costs still amounted to less than 10% of the damages
sought.

The notion that e-discovery activities claim an increasing and
disproportionate amount of an attorney’s time is also misleading.
Regardless of the amount of time consumed by discovery activities, the
recent FJC Survey found that approximately 57% of plaintiff attorneys and
66.8% of defendant attornevs reported that discovery and disclosure had
yielded “just the right amount™ of information.®

In fact, much of the vociferous criticism reflects the state of e-
discovery in state courts, where the evolution of good e-discovery practices
and managcment lags behind the federal courts and the amended Rules do
not govern. For example, fewer than 20% of respondents to the
ACTL/IAALS survey litigate primarily in federal court.®® Thus, any
reliance on the ACTL/TAALS survey as somehow dispositive of whether
the federal system is working effectively is completely misplaced.”’

State court cascloads are considerably larger than federal court
caseloads.”” And, although states model their rules of civil procedure on the
Federal Rules, there is significant vanation that impedes effective and
sensible e-discovery.”™ In New York, for example, a recent report noted
that “[wlhile the Federal Rules of Civil Procedure . . . were amended in
2006 to address issues associated with ESI, New York law remains
uncodified and largely undeveloped. The Legislature has not amended the
Civil Practice Law and Rules (CPLR) and courts have issued a patchwork
of not-always consistent ESI rulings.”

“1d at2.

63 Id

¥ Id al27.

¢ ACTL/IAALS Interim Report at 2.

% See also ACTI/TAALS Interim Report, supra note 47.

 E.g., Thomas H. Cohen, Do Federal and State Courts Differ in How They Handle Civil Trial
Litigation: A Portrait of Civil Trials in State and Federal District Courts, Social Science Research
Network, 25 (June 28, 2006), http://papers.ssrn.com/sol3/papers.cfm?abstract id=912691.

% See Conrad J. Jacoby, E-Discovery Update: A Contrarian Retrospective on E-Discovery in
2007, TIRX (Dec. 29, 2007), http://www.llrx.com/columns/fios24.htm; Fios, FE-Discovery
Rules—Interpreting ESI from Federal to State Courts (Nov. 11, 2008), http://www.fiosinc.com/e-
discovery-knowledge-center/electronic-discovery-article.aspx?id=4351.

% JoINT ComM. ON ELECTRONIC DISCOVERY, ASS™N OF THE BAR OF THE CITY OF NEW YORK,
EXPLOSION OF ELECTRONIC DISCOVERY IN ALL AREAS OF LITIG. NECESSITATES CHANGES IN
CPLR, 2 (2009) (footnote omitted), available at http://www nycbar.org/pdfireport/uploads/200717
32-ExplosionofElectronicDiscovery.pdf. Even more recently, the New York state courts issued a
report and recommendations on how the courts can “manage e-discovery in a more expert,
efficient and cost-effective manner within the framework of existing law.” The report
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Many states have no rules governing ESL.” Judicial education poses a
challenge as well; while the federal courts have created uniform programs
for judges and offer direct education, the states continue to struggle in
providing judges with the tools to ensure uniform electronic discovery
practices.”’ Thesc and other c-discovery problems in state courts have led
some to decry the state of discovery in general without recognizing the
great strides made under the uniform svstem of the Federal Rules.

Meanwhile, the “evidence” used to support calls for further
amendment of the Federal Rules is exceedingly thin, and sometimes non-
existent or outright misleading. For example, a recent article by J. Douglas
Richards and John Vail in 7rial magazine’* observed that the radical
changes proposed by the ACTL/IAALS Report, which include replacing
notice pleading with fact-based pleading and sharply limiting discovery
beyond a narrow set of “initial disclosures,” are not supported in the least
by the survey from which the proposals supposedly arose. “In fact. in basic
ways the general rule changes that the report proposes run contrary to the
responses.””  After noting that the lack of objectivity in the ACTL/IAALS
survey and report was telegraphed in the survey’s statcment of purposc—to
“identify and quantify the causes of delay and cost that afflict our civil
justice system”’*—Richards and Vail concluded that “[t]he survey provides
no genuine support for any of the revisions to the rules that the final report
suggests. On the contrary, the report’s distortion of the results underscores
the absence of any compelling reason for the broad revisions to the federal
rules that that IAALS and ACTL advocate.”” Paul Saunders, Chairperson
of the ACTL Task Force that issued the report, has acknowledged that some

recommends not that e-discovery be limited, and nof that access to the courts be curtailed by
heightened pleading requirements, but advocates, infer alia, increased transparency and
information exchange among the parties, increased judicial involvement in e-discovery early in
the case, and improved education and training for practitioners, i.e.. measures similar to those
endorsed by this paper for the improvement of e-discovery in the federal courts. THE NEW YORK
STATE UNIFIED COURT SYS., ELECTRONIC DISCOVERY IN THE NEW YORK STATE COURTS 2
(2010), available at http://www.courts.state.ny.us/courts/comdiv/PDFs/E-DiscoveryReport. pdt.

"0 See Tacoby, E-Discovery Update, supra notc 68. As of September 2009, 25 states have adopted
electronic discovery procedural rules that draw on the 2006 amendments, and many of the
remaining states are considering the issue. Webcast, 25 and Counting; State E-Discovery Rules
Taking Shape (Fios, Inc. 2009), http://www fiosinc.com/e-discovery-knowledge-center/electronic-
discovery-webcast.aspx?1d=6406.

! See Tacoby, E-Discovery Update, supra note 68.

" 1. Douglas Richards & John Vail, Reflections: A Misguided Mission to Revamp the Rules,
TRIAL. Nov. 2009, at 52.

7 Id. al 54. Commentling on the validity of the ACTL/IAALS Report, Professor Arthur Miller
observed: “Asking for impressions about whether litigation is ‘too expensive’ or ‘takes too long’
1s of little value as few, if any, attorneys would say it 1s ‘inexpensive’ or ‘not long enough.”” See
Miller, Pleading and Pretrial Motions, supra note 48, at n.157.

™ Id. ats2.

7 Id. at 54.
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of the changes advocated in the report are not supported by the survey
results. In a rceent intervicw, Saundcrs said:

[Tlhe Task Force did not see itself as being limited in our proposals
to the results of the survey; we wanted to bring our own experience
and our own judgment and ideas to the table even if they conflicted
with 5706me of the results of the survey. And that happened in a few
cases.

Professor Paul D. Carrington, who served as Reporter to the Advisory
Committee on Civil Rules from 1985 to 1992, agrees that “the case has not
been made for radical departure from the scheme cstablished in 1938.”77
Further, he writes, “the proposals [of thc TAALS and ACTL], likc the
decisions of the [Supreme] Court in Twombly and Ighal are derived not
from observable reality but from a political ideology that is strongly favored
by the Chamber of Commerce and is not in the longer term national
interest.””®

This is not the first time that parties calling for discovery reform have
found “support” in misinterpreted or inaccurate data. In the early 1980s, the
political winds blew strongly in favor of “deregulation” of business. One
form of deregulation sought by business interests was the rollback of legal
procedural reforms enabling private citizens to more effectively pursue
claims against major corporations.

It was said that the costs of litigation were disabling American
businesses from competing in the global economy . . . . Complaints
were heard about the delay and the excessive number of cases being
filed. The latter protest was substantially dispelled by the available
data on the growth in the civil dockets of the federal courts . . . . As
Judge Jack Weinstein assessed the stated concems of Business about
casc overload, they were a “weapon of pereeption, not substance.™”

In the early 1990s, the Council on Competitiveness, led by Vice President
Dan Quayle, recommended various changes to the civil justice system to
counteract the supposedly rising costs and frequency of litigation at the
time. It was later shown that the “litigation cxplosion” did not, in fact, cxist

® Albert W. Driver, Reforming the Rules of Civil Procedure: The ACTL Final Report, TIIL
METROPOLITAN CORPORATE COUNSEL, (N.J.) Mar. 2, 2010 (emphasis added) available at
hitp://www.metrocorpeounsel.com/current.php?art Type—view&EniryNo—-10725.

77 Paul D. Carrington, Politics and Civil Procedure Rulemaking 58 (Mar. 17, 2010) (unpublished
essay written for the Duke Conference).

 Paul D. Carrington, Politics and Civil Procedure Rulemaking 55 (Jan. 25, 2010) (unpublished
draft essay written for the Duke Conference).

7 Carrington, supra note 77, at 8.
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and the President of the ABA criticized the Vice President for “using
discredited statistics to advance ill-founded views.”

Learning from this history, we must be extremely cautious in
responding to urgent calls for radical changes in the Federal Rules; the
morc urgent the calls and the more radical the changes, the morc caution is
due. There is no evidence at this time that significant amendments are
needed, nor is there evidence of a consensus in favor of such amendments.
Rather, the existing data suggests that the 2006 amendments are having
their intended effects as litigants, lawyers, and judges learn how to use them
effectively.

B. The Current Rules Protect Against Overbroad or Overly Burdensome
E-Discovery: The Importance of Proportionality

Much of the current push to revisc the Federal Rules is based on the
faulty premise that the existing Rules permit virtually limitless discovery,
unconstrained by the facts of the matter being litigated or the ability of the
parties to bear the costs.’’ The reality is that the current Rules give the
parties a framework in which to conduct controlled but effective e-
discovery, and they give the courts explicit authority and direction to rein in
e-discovery abuses when the parties are unable or unwilling to do so on
their own. As Douglas Rogers explains, “Parties to litigation should not be
hesitant to fight for reasonable restrictions on preservation and production.
The Federal Rules of Civil Procedure allow for—and the intent behind them
indeed call for—more restraints on discovery than many courts and parties
recognize.”"

Such was not always the casc; for morc than four dccades after the
adoption of thc Fcdcral Rules in 1938, the scopc of discovery only
broadened despite unprecedented increases in volume resulting from
technological advances, such as the office copier, and the growth of
document-intensive litigation, in areas such as securities, products liability
and employment discrimination.”> However, beginning in the 1970s, there
was rising criticism that discovery was “out of control,” that the process had
become too expensive and burdensome. It has been observed that:

% 1d at 29; see also Marc Galanter, News from Nowhere: The Debased Debate on Civil Justice,
71 DENV. U. L. REV. 77, 80-81, 87 n.42 (1993).

81 See, e.g., Driver, supra note 76, al 6 (“current discovery rules have enabled . . . claimants to
engage in extensive and often limitless discovery.”).

% Douglas L. Rogers, A Search for Balance in the Discovery of ESI Since December 1, 2006, 14
RicIL J.L. & TECIL 8, 81 (2008).

# Richard L. Marcus, Infroduction to SHIRA A. SCHEINDLIN & DANIEL J. CAPRA, ELECTRONIC
DISCOVERY AND DIGITAL EVIDENCE 1, 2-3 (Thomson Reuters 2009).
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[TThis clamor from the 1970s to the 1990s ... resembled much of the
currcnt clamor about clectronic discovery, particularly in rclation to
paper discovery under Rule 34. Thus, lawyers that frequently had to
respond to discoverv requests (often representing defendants)
asserted that their opponents were abusing discovery for tactical
purposes. They said that dragnet discovery requests produced huge
response costs but little or no actual evidence of importance;
overbroad discovery could become a club to extract nuisance
settlements. Lawyers that frequently sought information through
discovery (often representing plaintiffs) reported that they had to
make broad requests to obtain the information they reallv needed,
and that responding parties often resisted proper discovery
unjustifiably and/or resorted to “dump truck™ practices, delivering
enormous quantitics of worthless material through which they had to
sift to find the important information.*

In response to these grievances, amendments limiting the scope of
discovery were adopted in 1980, 1983, 1993, and 2000. Several of these
amendments are directly relevant to the handling of e-discovery: Rule 26(f),
adopted in 1980, requires the partics to mect and confer carly in the casc to
develop a discovery plan; *° Rule 26(g), adopted in 1983, directs that an
attorney signing a discovery request or response thereby certifies that it is
proper under the Rules;™ Rules 26(e)(1)(A) and 37(c)(1), amended in 1993,
require timely supplementation of a discovery response or disclosure found
to be incomplete or incorrect and provide for the availability of sanctions
for failure to comply.*’

Of the Federal Rules amendments limiting discovery, none was more
important—or more relevant to the current e-discovery debate—than the
adoption of the proportionalitv provisions now contained in Rule
26(b)(2)(C).*® The former provision in Rule 26(a) stating that there should

$ Id, at3-4.

% Note that when Fed. R. Civ. P. 26(f) was adopted in 1980, it allowed but did not require parties
to mect and confer. The Rule was revised in 1993 to require litigants to mecet in person and plan
for discovery in all cases not exempted by local rule or special order. FED. R. Civ. P. 26(f)
advisory committee’s note to 1993 amendment.

8 See Marcus, supra note 83, at 5 (“Rule 26(g) . . . attracted little attention until the advent of
electronic discovery, which heightened attention to the responsibilities of counsel.”); Mancia v.
Mayflower Textile Servs. Co, 253 F.R.D. 354 (D. Md. 2008) (providing a thotrough analysis of
Rule 26(g) and its application).

8 Other limits placed on discovery since 1980 include, for example, presumptive limits on the
number of inlerrogatories and the number and duration of depositions. See FED. R. CIv. P.
26(e)(1)X(A); FEDR. Crv. P. 37(c)(1).

8 See Rogers, supra note 82, at 51 (“The Supreme Court adopted the proportionality rule to
enable courts and parties to constrain excessive discovery. In light of the ESI explosion, Rule
26(b)2)(C), used openly, is perhaps today, an even more important tool to restrain excessive
discovery than it was in 1983.”).
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be no limitation on the frequency of discovery absent a protective order was
deleted, and new provisions were added to promote judicial limitation of
discovery to avoid overuse or abuse.* Since being added to the Rules in
1983, the proportionality provisions have undergone various amendments
dcsigned, in part, to addrcss concers that the “information cxplosion of
recent decades has greatly increased both the potential cost of wide-ranging
discovery and the potential for discovery to be used as an instrument for
delay or oppression.” Tn 2000, Rule 26(b)(1) was amended to explicitly
state that all discovery is subject to the proportionality provisions of Rule
26(b)(2)(C)."" The purpose of this change was to “emphasize the need for
active judicial use of subdivision (b)(2) to control excessive discovery.””

Current Rule 26(b}(2)(C) provides that that “the court must limit the
frequency or extent of discovery” if:

1. the discovery sought is unreasonably cumulative or
duplicative, or can be obtained from some other source that
1s more convenient, less burdensome, or less expensive;

2. the party seeking discovery has had ample opportunity
to obtain the information by discovery in the action; or

3. the burden or expense of the proposed discovery
outweighs its likely benefit, considering the needs of the
case, the amount in controversy, the parties’ resources, the
importance of the issues at stake in the action, and the
importance of the discovery in resolving the issues.”

The adoption of these provisions represented a significant retreat from the
“high water mark” of broad discovery in the 1970s.** The Reporter to the
Advisory Committee in 1983 described this change as a “180-degree shift”
in the treatment of overbroad discovery.”

Rule 26(b)(2)(C) particularizes the factors courts must consider in
determining whether to limit discovery to ensure that it is proportional to
the needs of the case and the resources of the parties. The proportionality
rule mandates that “[jludicial supervision of discovery . . . seek[s] to
minimize its costs and inconvenience and to prevent improper uses of

% FED. R. C1v. P. 26(a)-(b)(1).

* FED. R. CIv. P. 26 advisory committee’s note.

I FED. R. C1v. P. 26(b)(1), (2)(¢).

2 FED. R. CIv. P. 26 advisory commiltee’s nole.

* FED. R. C1v. P. 26(b)2)(C)(i)-(iii) (emphasis added).

o4 Marcus, supra note 83, at 2.

** Arthur R. Miller, The August 1983 Amendments to the Federal Rules of Civil Procedure 33
(Federal Judicial Center 1984), available at hitp.//www.fjc.gov/public/pdf.nsf/lookup/1983amnds.
pdf/$file/1983amnds.pdf.



218

2011] E-Discovery Today 23
discovery requests,” while still allowing parties to obtain the discovery
ncccssary to litigate the casc.”

Although Rule 26(b)(2)(C) provides that a court may limit discovery
sua sponte, as a practical matter, parties must generally resolve discovery
disputes through the meet and confer process or, if such negotiation is
unsuccessful, resort to motion practice. In this regard, the proportionality
rule provides litigants with factors to consider in undertaking such
negotiations.

Despite concerns about increasingly burdensome discovery, the
proportionality rule has been underused.”” According to the ABA Survey,
lawyers do not typically request limitations on discovery under any of the
mechanisms currently provided by the Federal Rules.” This may indicate
that parties are indeed successfullv negotiating discovery disputes rather
than seeking judicial intervention.

The proportionality rulc containcd in Rulc 26(b)(2)(C) provides courts
and litigants a powerful tool to address concerns of unduly burdensome
electronic discovery. This tool need not be used solely in the context of
discovery disputes that become the subject of motion practice but, rather,
can serve counsel as they meet and confer and seek to formulate a fair
discovery plan.

C. There Has Been A Quantum Leap In The Development Of
E-Discovery Law Since The 2006 Amendments

Groups advocating #now for morc restrictive discovery rulces citc a lack
of guidance from the courts on the application of existing provisions.”
However, the current Rules, which only took effect in December 2006, have
barely had an opportunity to gel, let alone demonstrate their effectiveness.

* Metavante Corp. v. Emigrant Sav. Bank, No. 05-1221, 2008 U.S. Dist. LEXIS 89584, at *20
(E.D. Wis. Oct. 24, 2008) (quoting Sociele Nationale Industrielle Aerospaliale v. Uniled States D.
Ct., 482 U.S. 522, 546 (1987)).

7 FED. R. C1v. P. 26 advisory committcc’s notes (“The Committee has been told repeatedly that
courts have not implemented these limitations with the vigor that was contemplated.”);, see also
Ronald J. Hedges. Case Management and E-Discovery: Perfect Together, DIGITAL DISCOVERY &
E-EVIDENCE, July 1, 2009 at 3 (“Unfortunately, proportionality does not appear to be utilized
often enough either by courts or parties.”); Lee Rosenthal, From Rules of Procedure to How
Lawyers Litigate: Twixt the Cup and the Lip, 87 DENV. U.T.. REV. 227, 238 (2010) ("Since 1983,
the Federal Rules have provided a wealth of opportunities for judges, on their own or on a party’s
motion, to supervise discovery in order to control toward proportionality. . . . Yet complaints of
judicial disengagement persist and abound. Such disengagement is widely viewed as resulling in
disproportionate discovery, with the unjustitied costs and delays that it brings.”)

% ABA Survey, supra note 49, at 2-3.

* IAALS, Electronic Discovery: A View From The Front Lines, 2, 7 (2008) (describing existing
e-discovery case law as “thin, inconsistent and frequently outdated” and “[i]ndeed, there is very
little case law interpreting the new rules and a near void of e-discovery case law in general.”).
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In contrast, additional rule changes would necessarily create new
uncertainties.

In fact, judicial guidance has arrived and the body of e-discovery case
law interpreting the current Rules is undergoing a natural and robust
cvolution. Thc Federal Judicial Center website includes a summary of
more than 250 federal court decisions providing substantive guidance on e-
discovery issued between December 1, 2006 and July 31, 2009.'®
Meanwhile, the law firn K&L Gates maintains a database containing over
1,000 state and federal electronic discovery cases.'”’

In a mid-year 2009 review of e-discovery cases, Gibson, Dunn &
Crutcher noted that “|a] notable decrease in the number of cases involving
disputes over the format of e-discovery productions suggests that standards
and uniformity are developing and becoming commonly understood and
utilized.”'” The survey further observed that many of the 2009 cases
provide greater clarity regarding the duty to preserve relevant data, and the
consequences of failing to do so. Collectively, these results demonstrate
that the system is working—though perhaps too slowly for some critics.

Acccleration in the development of c-discovery casc law since the
2006 Federal Rules amendments also can be observed statistically (f
imperfectly) through Westlaw database searches. In a 2008 report, the
Rand Institute for Civil Justice reported: “Despite all the concern expressed
over e-discovery, there currently exist few legal standards to help provide
benchmarks for litigants.”'”  According to Rand, a Westlaw search in
December 2006 for the phrase “electronic discovery” or the phrases
“electromically stored information, electronic document, computer data,
electromnic data, electronic record, electronic production or electronic
Jormat within 100 words of discover” yielded only 92 federal court
decisions.” Today, that same search yields 420 federal cases.'”

A Westlaw search for cases discussing undue burden or expense in
relation to electronically stored information'® yields the following results

%" Kenneth J. Withers, TIIE SCDONA CONIERENCE, FEDERAL COURT DECISIONS INVOLVING

ELECTRONIC DISCOVERY, DECEMBER 1, 2006-JuLy 31, 2009 (2009), available at
http://www.fjc.gov/public/pdf.nsflookup/EDis0919.pdf/$file/EDis0919.pdf.

IR &L Gates, https:/jextranet] klgates.com/ediscovery/ (last visited Feb. 22, 2011).

2 Gibson Dunn, http://www._gibsondunn.com/publications/pages/2009Mid-YearlUpdateonF-
DiscoveryCases.aspx (last visited Feb. 5, 2011).

' Dertouzos, et al., supra note 10, at 7.

104 [Cl

1% As of March 23, 2010 (Westlaw).

16 A search with the terms “electron! /2 stored data document” and “burden! /2 expense! undu
retrieves any case containing the word “electronic” or “electronically” within two words of
“stored” or “data” or “document” and also containing the word “burden” or “burdensome” within
two words of “expense” or “expensive” or “undue” or “unduly.”

>
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These statistics indicate that the 2006 Federal Rule amendments are gaining
traction, as the courts more frequently weigh the costs and burdens of e-
discovery relative to the benefits of the requested discovery in each given
case. While the reported cases, of course, highlight only situations in which
the svstem of party-driven discovery has failed, the growing body of e-
discovery jurisprudence reveals both the flexibility and efficacy of the
courts in solving these disputes under the current Rules.'”’” Meanwhile, the
paucity of appellate opinions addressing e-discovery issues strongly
suggcsts that partics and the district courts arc getting it right.'”®

D. Use of Pretrial Conferences and Scheduling Orders is Increasing

Rule 16, goveming pretrial conferences and scheduling orders,
provides the court with an early opportunity to set the course of e-
discovery. The rule was amended in 2006 “to alert the court to the possible
need to address the handling of discovery of electronically stored
information early in the litigation.”'” Sanctions may be imposed on a party
or attorney who is “substantially unprepared to participate—or does not
participatc in good faith—in the conference.”''" As a practical matter, Rule
16 emphasizes the importance of the parties’ obligation under Rule 26(f) to
meet and confer in good faith regarding e-discovery (among other subjects),

"7 It is worth noting that, historically, few judicial opinions resolving discovery disputes were
published since those opinions were generally not case outcome-determinative. Currently, the
negligible cost of publishing opinions electronically (for example, via Westlaw or LexisNexis)
results in much more efficient dissemination of opinions relating to e-discovery. Accordingly, the
increase in the number of judicial opinions should not be interpreted to suggest that the system is
failing, but rather that judges are publishing their opinions to give clarity to the rules.

'8 Since January 1, 2007, there have been only seventeen reported appellate cases reviewing e-
discovery sanctions decisions. See Dan H. Willoughby, Jr., Rose Hunter Jones & Gregory R.
Antine, Sanctions for [-Discovery Violations: By the Numbers, 60 DUKE L.J. 789 (2010). Of
those, only five reversed the lower court’s ruling.

1% Fgp. R. Clv. P. 16 advisory committee’s notes.

"1 EED. R. CIv. P. 16(£)(1)(B).
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as the parties are required jointly to submit a discovery plan after the meet-
and-confer and before the Rule 16 conference.

In the 2009 FJC Survey regarding recently closed civil cases,
approximately 75% of respondents reported that the court had adopted a
discovery plan.'' In contrast, an TAALS study of fedcral cascs terminated
between October 1, 2005 and September 30, 2006 found that only 46% of
the case dockets showed evidence of a scheduling order, notation of a
scheduling conference, or both."'> Although the cases in the TAALS survey
predated the 2006 amendments, one of the notable findings was that early
discussion and resolution of discovery issues was an important factor in
reducing overall case length.!> Among respondents to the ABA Survey,
more than half believe that Rule 16 conferences help to identify and narrow
issues in a case.'"*

The increased use of pretrial conferences since the 2006 amendments
appears also to have resulted in fewer discovery-related sanctions being
imposed by the courts:

[P]rior to the [2006 amendments], judges granted sanctions in about
65% of the cases in which a party moved for sanctions. Since the
amendments took effect, it appears that figure has dropped to about
50%. Based on his observations, Thomas Y. Allman, a member of
the Sedona Conference Steering Committee, credited the early
improvement  to  partics  successfully  cngaging in pre-trial
conferences.'"”

Thus, it appears that, in this regard, the 2006 amendments are having their
intended effect. Litigants are meeting and conferring, and resolving
discovery issucs; courts arc morc frequently adopting discovery plans.
These arc surcly signs of progress in the ongoing cfforts to control c-
discovery costs and reduce the frequency and scope of e-discovery-related
disputes.

E. Courts Employ the Federal Rules to Protect Against Unduly
Burdensome or Intrusive Searches

The Federal Rules, as currently written, provide both mechanisms and
standards for parties and the courts to establish e-discovery boundaries

" ee, supra note 50, at 11-12.

Y2 1AALS, Civil Case Processing in the Federal District Courts: A 21st Century Analysis al 2, 4
(2009) available at http://www.du.edwlegalinstitute/publications2009.hitml.

W rd at 3.

W ABA Survey, supra note 49, at 11.

1% Rachel Hytken, Electronic Discovery: To What Extent do the 2006 Amendments Satisfy Their
Purposes?, 12 LEWIs & CLARK L. REV. 875, 886 (2008).
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appropriate to the case at hand. In general, where the issue is whether or
not to order production of rcquested ESI—assuming that the requested
discovery is relevant and not privileged—the court will weigh the cost and
burden of the requested discovery against the likely benefit given the
circumstances of the case (much as it would for non-ESI discovery)
pursuant to the proportionality provisions of Rule 26(b)(2)(C) or other
existing Rules.''® As one court summarized, “the court should consider the
totality of the circumstances, weighing the value of the material sought
against the burden of providing it, and taking into account society’s interest
in furthering the truth secking function in the particular case before the
court.”” A survey of recent cases illustrates the myriad approaches
available to judges under the current Rules to control the scope of e-
discovery while permitting the parties to obtain relevant evidence. Courts
can parse and, if necessary, alter e-discovery requests to strike a fair
balance.''

In assessing the burden on a producing party, courts also consider the
intrusiveness of the proposed data collection and the confidentiality of the
information sought. The Advisory Committee Notes to the 2006
amendments caution that while Rule 34(a) authorizes the copying,
sampling, or testing of ESL, “issues of burden and intrusiveness . . . can be
addressed under Rules 26(b)(2) and 26(c) . . . . Courts should guard against
undue intrusiveness resulting from inspecting or testing” of electronic
information systems.''” Thus, courts are generally reluctant to allow a party
direct access to its adversary’s database.'*”

These and other opinions since the enactment of the 2006 amendments
clearly demonstrate that courts have become attuned to the issues attendant
to discovery of ESI and are increasingly attentive to monitoring the process.

16 See supra Part TILB ; see also FED. R. C1v. . 26(h)(2)(B), 26(c); FED. R. CIv. . 45.

"7 Patterson v. Avery Dennison Corp., 281 F.3d 676, 681 (7th Cir. 2002) (internal quotations
omitted).

U8 For example, in Major Tours, Inc. v. Colorel, where the requested production [rom backup
tapes would have cost S1.5 million, the court held that the documents were not reasonably
accessible and the requesting party had not shown good causc to require the scarch. No. 05-3091,
2009 WL 3446761, at *6-7 (D.N.J. Oct. 20, 2009). However, the court struck a different balance
with regard to two specific subsets of back-up tapes based on the dates of creation and the
likelihood that the tapes might contain relevant, non-duplicative data. The court ordered that, for
one subset, the costs of retrieval would be shared equally between the parties and for a second
subset, plaintiffs would pay all retrieval costs including the cost of defendants’ relevancy and
privilege review. Id. In FSP Stallion I, LLC v. Luce, the court, citing Rule 26(b)(2)(c), held that a
request for production of ESI in native format with all metadata intact created an undue burden
and inslead ordered production of TIFF [iles with specified meladata fields. No. 08-1155, 2009
WL 2177107, at *4-5 (D. Nev. July 21, 2009).

¥ FED. R. CIv. P. 34 advisory comniittee’s note.

12 See, e.g., SEC v. Strauss, No. 09-4150, 2009 WL 3459204 (S.D.N.Y. Oct. 28, 2009); see also
Mirbeau of Geneva Lake LLC v. City of Lake Geneva, No. 08-693, 2009 WL 3347101 (E.D. Wis.
Oct. 15, 2009).
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F. Courts Utilize a Broad Array of Techniques Under the Current Rules to
Manage and Resolve Discovery Disputes

When parties are unable to resolve e-discovery issues on their own,
courts utilize an ever-widening variety of tools and techniques under the
current Rules to reduce the costs and delays engendered by discovery
disputes. Judge Paul Grimm has observed “[ulnder Rules 26(b)(2) and
26(¢), a court is provided abundant resources to tailor discovery requests to
avoid unfair burden or expense and vet assure fair disclosure of important
information. The options available are limited only by the court’s own
imagination.”"*'

Among other things, courts are demanding cooperation and early
discussion of ESI issucs to facilitatc cost reductions. Reviewing only cascs
reported in 2009, onc finds the following cxamples:

. Court orders further cooperation and disclosure;'*

o Court propounds questions to parties on e-discovery
details;'*

. Cost-shifting; '**

. Court orders hiring of independent expert;'*

. Court limits custodians and/or search terms;'*®

. Court requires alternative procedures prior to parties filing
motions;"*’

! Thompson v. U.S. Dep’t of Hous. & Urban Dev., 219 F.R.D. 93, 98-99 (D. Md. 2003).

"% In re Application of Operadora, Nos. 09-383, 08-136, 2009 WL 2435750 (M.D. Fla. May 28,
2009); see also Spieker v. Quest Cherokee, LLC, No. 07-1225, 2009 WL 2168892 (D. Kan. July
21, 2009), Dunkin’ Donuts Franchised Rests., L.L.C. v. Grand Cent. Donuts, Inc., No. 07-4027,
2009 WT. 1750348 (F.D.N.Y. Junc 19, 2009), T.apin v. Goldman, Sachs & Co., No. 04-2236, 2009
WL 222788 (S.D.N.Y. Jan. 23, 2009).

'** Newman v. Borders, Inc., 257 F.R.D. 1 (D.D.C. 2009) ; see also Covad Comme'ns Co. v.
Revonet, Inc., 258 F.R.D. 5 (D.D.C. 2009).

124 T aethem Equip. Co. v. Deere & Co., 261 F.R.D. 127 (E.D. Mich. 2009); see also Surplus
Source Group, I.LI1.C v. Mid Am. Engine, Inc., No. 08-049, 2009 WT. 961207 (E.D. Tex. Apr. 8,
2009).

' Bank of Mongolia v. M & P Global Fin. Servs, Inc., 258 F.R.D. 514 (S.D. Fla. 2009); see also
Maggette v. BL Dev. Corp., Nos. 07-181, 182, 2009 WL 4346062 (N.D. Miss. Nov. 24, 2009).

¢ Inn re Zurn Pex Plumbing Prods. Liab. Litig., MDL No. 08-1958, 2009 U.S. Dist. LEXIS 47636
(D. Minn. June 5, 2009).

7 Sanders v. Kohler Co., No. 08-222, 2009 WL 4067265, at *3 (E.D. Ark. Nov. 20, 2009) (“If
counsel have any further discovery problems, which they are unable to resolve among themselves,
thev must not file any more motions to compel. Instead, they must immediately notify the Court,
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. Court orders Rule 30(b)(6) deposition;'**
o Court limits privilege log requirements.'*’

Collectively, these cases demonstrate that the current Federal Rules provide
the authority and flexibility for courts to effectively manage and resolve e-
discovery disputcs when the partics arc unable to do so on their own.
Morcover, there is widesprcad agreement that judicial involvement in
discovery reduces the cost and burden of discovery. In the ABA Survey,
60% of plaintiffs’ lawyers and 75% of defendants” and mixed-practice
lawyers agreed that early judicial intervention helps to limit discovery.'™
Such an approach is consistent with that contemplated by the drafters of the
Federal Rules."!

G. The Seventh Circuit Pilot Program

The Scventh Circuit Electronic Discovery Pilot Program (hercinafter
“Pilot Program™)"*? illustrates one approach to “fine-tuning™ e-discovery
within the framework of the current Federal Rules.'® The Pilot Program,
comprising a set of “Principles Relating to the Discovery of Electronically
Stored Information” (“Principles”) and a “Standing Order” designed to
implement the Principles, “was developed as a result of (a) continuing
comments by business leaders and practicing attorneys, regarding the need
for reform of the civil justice pretrial discovery process in the United States,
(b) the release of the [ACTL/IAALS Report], and (¢) The Sedona
Conference™ Cooperation Proclamation.”*  According to its statement of

by telephone, of the problem and the Court will resolve the matter, forthwith.”) (emphasis in
original).

128 Starbucks Corp. v. ADT Sec. Servs., Inc., No. 08-900, 2009 WL 4730798 (W.D. Wash. Apr.
30, 2009).

'** In e Motor Fuel Temperature Sales Practices Litig., No. 07-1840, 2009 WL 959491 (D. Kan.
Apr. 3, 2009).

130 goe ABA Survey, supranote 49, at 11.

Bl See, e.g., FED. R. CIv. P. 26 advisory committee’s note (“The rule contemplates greater judicial
involvement in the discovery process and thus acknowledges the reality that it cannot always
operate on a self-regulating basis.”).

%2 SEVENTH CIRCUIT ELECTRONIC DISCOVERY PILOT PROGRAM—PHASE ONE (2010), available
at http://www iled.uscourts.gov/Statement%20-%20Phase%200ne.pdf [hereinafter “7th Cir. E-
Discovery Pilot Program™].

3Another approach is illustrated by D. Md., SUGGESTED PROTOCOL FOR DISCOVERY OF
ELECTRONICALLY STORED INFORMATION 1 (2007), available at
http://www.mdd.uscourts.gov/news/news/ESIProtocol.pdf  (“The purpose of this Suggested
Protocol for Discovery ol Electronically Stored Information (the ‘Protocol’) is Lo [acilitate the
Just, speedy, and inexpensive conduct of discovery involving ESI in civil cases, and to promote,
whenever possible, the resolution of disputes regarding the discovery of ESI without Court
intervention.”).

™ 7th Cir. E-Discovery Pilot Program, supra note 132, at 7. The Pilot Program is scheduled to
run in phases with the first phase completed on May 1, 2010. /d. Phase Two of the Pilot Program
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purpose, the Pilot Program was created to address “the rising burden and
cost of discovery in litigation in the United States brought on primarily by
the use of electronically stored information (“ESI”) in today’s electronic
world.”"

The comcrstonc of the Pilot Program is carly and informal
communication between parties regarding issues relating to the storage,
preservation, and discovery of ESI, as well as paper discovery—already an
existing requirement under FED. R. C1v. P. 26(f)(2)."*° The Pilot Program
Principles closely track The Sedona Conference® Cooperation
Proclamation, focusing in large part upon cooperation between the parties
to resolve common issues related to e-discovery.'”’

The Principles address common issues such as the scope of
preservation, including that counsel are to confer prior to engaging in
information exchanges regarding preservation and collection efforts.'™
Additionally, the Principles include some practice tools to assist
practitioners in navigating the e-discovery process, including designating
certain categories of information as “generally . . . not discoverable,” thus
rcquiring counscl to confcr beforc rcquesting thosc catcgorics of
information.’* The Principles also require parties to identify ESI and
“make a good faith effort to agree on the format(s) for production,” as well
as, “discuss cost sharing for optical character recognition (OCR) or other
upgrades of paper documents or non-text-searchable electronic images that
may be contemplated by each party.”*’ Significantly, the principles of the
Pilot Program provide for the imposition of sanctions for the failure to
cooperate and participate in good faith in the “meet and confer” process.'*!
In the event a dispute over discovery arises during the meet and confer
process, the Pilot Program requires the appointment of an e-discovery
liaison to handle the resolution.'**

In sum, the Pilot Program is a guide for practitioners to comply with
the 2006 amendments and meet the rising judicial expectations that
practitioncrs will be knowledgeable both about the Federal Rules and the

will then run from June 2010 to May 2011, when the E-Discovery Committee will formally
present its findings and issue its final Principles. Id.

B3 id at7.

13 14 at 9 (citing FED. R. C1v. P.). The principles of the Pilot Program include the application of
Rule 26(h)(2)(C)’s proportionality principles when formulating a discovery plan. 7d at 11 (citing
FCD. R. C1v. P.).

7 Id at 9 (discussing Sedona Conference, supra note 26, at 332).

B8 1d at 14, Principle 2.04 (Scope of Preservation).

" 1d. at 14-15.

40 7d at 15-16, Principle 2.06 (Production Format).

" 7d at 11-12, Principle 2.01 (Duty to Meet and Confer on Discovery and to 1dentify Disputes for
Early Resolution).

M2 1d at 12-13, Principle 2.02 (E-Discovery Liaison(s)).
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benefits of cooperative discovery.'” This type of program may prove to be
a valuablc tool in fostering the “just, spcedy and incxpensive” resolution of
disputes intended by the Federal Rules.'*

IV. CONTROLLING E-DISCOVERY COSTS UNDER THE CURRENT
FEDERAL RULES

Under the current Federal Rules, litigating partics and counsel have a
multitude of strategies and techniques available to reduce costs across all
phases of e-discovery including preservation, collection, relevance review,
privilcge review, and production. Some of these mechanisms arc cmbodicd
in thc Rules themsclves (c.g., clawback agreements under Rules
26(b)(5)(B) and 16(b)(3)(B)(iv)), some are natural outgrowths of the Rules
(e.g., cooperative agreements limiting the scope of preservation or
production), and others are outside of the Rules altogether (e.g., improved
corporate records management).

A.  Enhanced Cooperation Holds the Greatest Potential to Control Costs
and Burdens of E-Discovery

1. Thc Coopcration Requircd by the Federal Rulcs and Rules of
Professional Conduct is a Starting Point

Cooperation between litigants has been a foundation of the Federal
Rules governing discovery since their adoption in 1938."* Rules 1, 26, and
37 are the primary Rules embodying the expectation of cooperation in
discovery.'* As Judge Grimm wrote in the Mancia case:

It cannot seriously be disputed that compliance with the “spirit and
purposes” of these discovery rules [FED. R. CIv. P. 26 through 37]
requires cooperation by counsel to identify and fulfill legitimate
discovery needs, vet avoid seeking discovery the cost and burden of
which is disproportionally large to what is at stake in the litigation.
Counsel cannot “behave responsively”™ during discovery unless they
do both, which requires cooperation rather than contrariety,
communication rather than confrontation. '’

3 See infra Parts TV(A), (F).

“*FED.R. CIv.P. 1.

M3 «A careful analysis of the Federal Rules of Civil Procedure demonstrates that the Rules both
promote and assume cooperation in discovery between litigating parties throughout the litigation.”
The Case for Cooperation, supra note 13, at 348-49.

16 Jd. For a detailed analysis of the cooperation component of these rules, see Steven S. Gensler,
A Bull’s-Eye View of Cooperation in Discovery, 10 SEDONA CONE. J. 363 (2009).

“7 Mancia, 253 F.R.D. at 357-58.
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Rules of professional conduct, such as the duty to expedite litigation and the
duties of candor to the court and faimess to the opposing party,"** also
require attorneys to cooperate in discovery.

The drafters of the 2006 e-discovery amendments built on this pre-
cxisting obligation, amending Rulc 26(f) to “dircct the partics to discuss
discovery of electronically stored information during their discovery-
planning conference.”*’ As The Sedona Conference® aptly points out, “the
explosion of ESI has made the development of parameters to guide
cooperation in discovery more essential than ever.”"”” The importance of
cooperation under the 2006 amendments has been expressly noted:

[TThe ESI Rules tie the tools for restraints on discovery to increased
disclosure between the opposing parties and increased judicial
supervision of discovery. Parties to litigation proceed at their own
risk if they disregard either branch of the “bargain:” (1) tools to
enforce balanced preservation/discovery and (2) greater transparency
in preservation/discovery."”’

One often-overlooked aspect of e-discovery is that, while the written
Rules set out the minimum acceptable level of cooperation among parties,
they can also open the door for much broader and deeper collaborative
efforts. By fully engaging in cooperative discovery, counsel can forge a
better, faster, and cheaper e-discovery process, maximizing the benefits to
all parties in the case. For example, the parties may agree on the sources of
information to be preserved or searched; number and/or identities of
custodians whose data will be preserved and/or collected; topics for
discovery; time periods for which discovery will be sought; search terms
and mcthodologics to bc cmployed to identify responsive data; and the
format(s) in which document production will bc made."”> The partics may
further discuss and agree on protocols that unlock some of the massive
efficiencies of e-discovery, such as methods for searching and sorting data,
or the de-duplication of data sets.

It is important to remember that cooperation does not entail merely
volunteering data or information, or disclosing the weaknesses of one’s
position. Nor does it make an attomney less of an advocate for his client’s
mterests.  Rather, it requires “ecarly, candid, and ongoing exchanges
between counsel.”’*> The parties may not be able to reach agreement on
everything, but they will educate each other through an iterative process

18 e MODEL RULES OF PROF’L CONDUCT R. 3.2, 3.4 (2009).

¥ FED, R. CIv. P. 26(1) advisory committee’s note.

% The Sedona Conference, The Case for Cooperation, 10 SEDONA CONF. J. 339, 342 (2009).
11 Rogers, supra note 82, at 81.

i:f See 2006 Advisory Committee Notes.

> Id.
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that will ultimately clarify what they do and do not know, and the issues on
which thcy can and cannot agrcc. This proccss will isolatc any genuine
disputes that may exist between the parties, which can then be presented to
the court for resolution, thus reducing the burden on the courts and the
parties alike.

2. Tiered Discovery as an Example of Cooperation

One way in which parties can reduce the volume of information
exchanged in discovery and the associated costs is to reach an agreement as
to ticred discovery. This approach would incorporate a schedule whercby
certain tranches of information would be produccd in scquence, and, in
some instances, subject to the satisfaction of certain thresholds. For
example, counsel for the parties might agree to initiate discovery with the
production of information from the files of a set number of custodians,
departments, or both, with subsequent productions of other information
from other custodians or departments to be permitted only if certain
showings are made.

Of course, to reach such an agreement, counsel for the parties must be
vested with sufficient information to enable counsel to negotiate such a
compromise. This is particularly critical because each case is unique and
thus specifics are important. In order to accrue such information, counsel
for the parties must first gather information about their respective clients’
information systcms and the likcly sourccs of information and then be
willing to cngage in opcen dialoguc with the adversary to formulatc an
informed discovery plan. This is the intent of the Rule 26(f) meet and
confer requirement, and it pushes the parties to consider the proportionality
concerns associated with a particular request.

3. Courts Encourage And Assist Those Engaging in Enhanced
Cooperation

As e-discovery law continues to evolve, the courts are encouraging
partics to act “in a manncr consistent with the spirit of coopcration,
openness, and candor owed to fellow litigants and the court and called for
in modem discovery.”"™ Several courts, citing The Sedona Conference®™
Cooperation Proclamation, have recently restated that “the best solution in
the entire area of electronic discovery is cooperation among counsel.””’

*Sentis Group, Inc. v. Shell Oil Co., 539 F.3d 888, 891 (8th Cir. 2009).

5% William A. Gross Constr. Assocs., Inc. v. Am. Mfrs. Mut. Ins. Co., 256 F.R.D. 134, 136
(S.DN.Y. 2009); see also Technical Sales Assocs., Inc. v. Ohio Star Torge Co., No. 07-11745,
2009 WL 728520, at *4 (E.D. Mich. Mar. 19, 2009); SEC v. Collins & Aikman Corp., 256 F.R.D.
403, 415 (S.DN.Y. 2009); see gemerally Ralph C. Losey, Mancia v. Mayflower Begins a
Pilgrimage to the New World of Cooperation, 10 SEDONA CONF. J. 377 (2009).
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Courts are ever more willing to assist lawyers who are not getting
reciprocal cooperation from their adversaries. Judge Scheindlin described
the attitude of judges in the Southern District of New York this way:

In our court, for example, many judges don’t even allow discovery
motions. We just say, “Come in and tell us about it,” or, “Write a
three-page letter.” If we catch this early—if a lawyer comes in early
and says, “I’m not getting cooperation. I'm trying to work together
to get a search-term protocol. I'm trying to get him to identify the
sources on which data is maintained, and he’s not doing it,”—if you
come and tell me, I will take care of it quickly. It will be a quick
ruling from the bench to make it happen.

... [T]f you would come in and say, “We need help. We need the
court’s intervention”—when we wrote these new rules, that was the
hope, that we would have more court intervention in supervising the
discovery process . . . . I think most of us would do it very rapidly
and very informally."*®

As practitioners become more confident that judges will respond in this
manner, e-discovery problems will be addressed ecarlier and more
effectively. No rule change is needed; prompt and informed action and
communication are the keys.

Many judges rccognize that costlv and avoidable problems rcsult
when cooperation is not achieved, or in some cases, even attempted. Judges
have repeatedly, and with mounting frustration, handled these situations by
ordering litigants to cooperate, as contemplated by the Federal Rules. As
Magistrate Judge John Facciola observed: “Counsel should become aware
of the perceptible trend in the case law that insists that counsel genuinely
attempt to resolve discovery disputes.””’

In SEC v. Collins & Aikman Corp."® a defendant made a 54-
category request to the SEC in a large securities case. The SEC responded
by producing “1.7 million documents (10.6 million pages) maintained in
thirty-six separate Concordance databases - many of which use different
metadata protocols.”’™ Judge Scheindlin ruled that the SEC’s response
amounted to avoidance of meaningful disclosure and admonished all parties
to meet their obligations under the Federal Rules:

1% Panel Discussion, Sanctions in Electronic Discovery Cases: Views from the Judges, 78
FORDHAM L. REV. 1, 33 (2009).

" Newman v. Borders, Inc., 257 F.R.D. 1, 3 n. 3 (D.D.C. 2009).

58 Collins & Aikman Corp., 256 F.R.D. at 406-07.

B Id. at 407.
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With few exceptions, Rule 26(f) requires the parties to hold a
confcrenee and preparc a discovery plan . . . . Had this been
accomplished, the Court might not now be required to intervene in
this particular dispute. I also draw the parties’ attention to the
recently issued Sedona Conference Cooperation Proclamation, which
urges parties to work in a cooperative rather than an adversanal
manner to resolve discovery issues in order to stem the rising
monetary costs of discovery disputes.'®’

The Court emphasized that even where a litigant feels burdened by a broad
request, that litigant is still obliged to communicate and cooperate.

In Mancia v. Mayflower Textile Services. Co.'' the plaintiffs
propounded overly broad discovery requests, and the defendants responded
with boilerplate, non-substantive responses; neither side attempted to
cooperate or communicate—resulting in a costly discovery dispute that
could have been mitigated through cooperation. Judge Grimm noted that
counsel for defendants likely violated Rule 26(g) by failing to make a
“reasonable inquiry” before objecting to the discovery requests.'® The
Court directed the attorneys to meet and attempt to reach resolution by
coopcration, including an agrccment on a range of damagcs that were likely
if the plaintiff were to prevail, in order to establish a budget for discovery in
the case.'”

Taken together, these cases demonstrate that enhanced cooperation
among parties—beyond the level of cooperation mandated by the Federal
Rules—is the most powerful tool available to reduce the costs and burdens
of e-discovery. Those who hold fast to the outdated notion that adversarial
discovery is the only way to litigate are clinging to the railing of a sinking
ship.

Y Jd. at 414-15 (internal quotations and citations omitted).

1! Mancia v. Mayflower Textile Servs. Co,, 253 F.R.D. 354 (D. Md. 2008).

' Id. at 364.

' Id. at 364-65; see also Aguilar v. Immigration & Customs Enforcement Div. of U.S. Dep’t. of
Homeland Sec., 255 F.R.D. 350, 364 (S.D.N.Y. 2008) (“This lawsuit demonstrates why it is so
important that parties tully discuss their ESI early in the evolution of a case. Had that been done .
.. the parties might have been able to work out many, if not all, of their differences without court
involvement or additional expense, thereby furthering the ‘just, speedy, and inexpensive
determination’ of this case.”) (citation omitted), Gipson v. Sw. Bell Tel. Co., No. 08-2017, slip op.
al 1-2 (D. Kan. Dec. 23, 2008) (“As ol the dale of the discovery conference, more than 115
motions and 462 docket entries had been filed in this case, even though the case has been on tile
for less than a year. Many of the motions filed have addressed matters that the Court would have
expected the parties to be able to resolve without judicial involvement . . . . To help the parties
and counsel understand their discovery obligations, counsel are directed to read The Sedona
Conference Cooperation Proclamation.”).



231

36 THE FEDERAL COURTS LAW REVIEW [Vol. 4

B.  Reducing the Cost of Document Review

According to a recent study, “as much as 75 to 90 percent of
additional costs attributable to e-discovery are due to increases in attorney
billings for ‘eyes-on” review of electronic documents.”'™ Clearly, reducing
attorney review time—whether for initial relevance review or secondary
privilege review—can have a huge impact on overall e-discovery costs.
The 2006 amendments addressed this issue with the adoption of Rule
26(b)(5)(B), which establishes a procedure for a party to assert a claim of
attorney-client privilege or work product protection after the allegedly
protected information has been produced in discovery.'” The Advisory
Committee acknowledged:

Frequently parties find it necessary to spend large amounts of time
reviewing materials requested through discovery to avoid waiving
privilege . . ..

These problems often become more acute when discovery of
electronically stored information is sought. The volume of such data,
and the informality that attends use of e-mail and some other types of
electronically stored information, may make privilege determinations
more difficult, and privilege review correspondingly more expensive
and time consuming.'®®

Under Rule 26, the scope and cost of privilege review can be substantially
reduced with the use of “clawback™ or “quick peek” agreements or other
mechanisms to which the parties agree.'”” However, while Rule
26(b)(5)(B) provided a procedural framework for such agreements, its
utility was limited by the fact that these agreements could provide
protcction against waiver only as to the partics to that particular
litigation."*® In addition, a lack of uniformity in the federal courts as to the
conditions giving rise to waiver, and the scope of any waiver, created
additional risk to parties attempting to utilize cost-saving strategies under
the new rule.'”

' Dertouzos, et al., The Legal and Economic Implications of Electronic Discovery, supra note

10, at 3.

13 FED. R. CIv. P. 26(b)(5)(B).

“CFED, R. CIv. P. 26(b)(5)(B) advisory committee’s notes.

17 Withers, Electronically Stored Information: The Deceniber 2006 Amendments to the Federal
Rules of Civil Procedure, supra note 33, at 201-02.

' Jd. at 201.

169 7
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C. Using Federal Rule of Evidence 502 to Reduce Privilege Review Costs

The outcry concerning the large volume and costs of e-discovery had
great resonance prior to the enactment of Federal Rule of Evidence 502 in
September 2008. While advances in search technology had made document
review for relevance simpler and cheaper,'™ at least at the “first pass™ level,
the risk of inadvertent waiver of attorney-client privilege and work product
protection still impelled many attorneys to opt for “eyes-on” review of
every document.'”’ Senator Specter, co-sponsor of the rule change in the
Senate, neatly summarized the effect of the prior law:

Current law on attomey-client privilege and work product is
responsible in large part for the rising costs of discovery—especially
electronic discovery. Right now, it is far too easy to inadvertently
lose—or “waive” the privilege. A single inadvertently disclosed
document can result in waiving the privilege not only as to what was
produccd, but as to all documents on the samc subjcct mattcr. In
some courts, a waiver may be found even if the producing party took
reasonable steps to avoid disclosure. Such waivers will not just
affect the case in which the accidental disclosure is made, but will
also ir]r;pact other cases filed subsequently in State or Federal
courts.

The costs associated with conducting this manual review in a world of ever-
growing documents were often astronomical. Senator Patrick Leahey,
another co-sponsor of the rule change in the Senate, estimated that
“[blillions of dollars are spent each year in litigation to protect against the
inadvertent disclosure of privilege materials.”” Moreover, the lack of
uniformity and predictability among the federal courts prevented parties
from fashioning creative extrajudicial solutions to this problem, such as
quick peek and clawback agreements.'”

Federal Rule of Evidence 502 was designed expressly to address these
problems, and it indeed created a sea-change in privilege and work product
law.'” For example, whereas federal courts previously applied different
standards in dcciding when a privilege disclosurc constituted subjcct matter

17 See discussion infra Part IV.D.

1 Patrick T.. Qot, The Protective Order Toolkit: Protecting Privilege with Federal Rule of
Evidence 502, 10 SEDONA CONT. J. 237, 237-38 (2009).

iq S.REP. NO. 110-264, at 2 (2008), reprinted in 2008 U.S.C.C.AN. 1305, 1306.

" Id.

17 See Martin R. Lueck & Patrick M. Arenz, Federal Rule of Evidence 502(d) and Compelled
Quick Peek Productions, 10 SEDONA CONF. J. 229, 229-30 (2009); see also Jessica Wang,
Nonwaiver Agreements After Federal Rule of Evidence 502: A Glance at Quick-Peek and
Clawback Agreements, 56 UCLA L. Rev. 1833, 1842-44 (2009).

173 See S. REP. No. 110-264; Oot, supra note 171, at 239-41.
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waiver, FRE 502 creates a uniform rule limiting subject matter waiver only
to instances where “(1) the waiver is intentional; (2) the disclosed and
undisclosed communications or information concern the same subject
matter; and (3) they ought in faimess to be considered together.”'”
Similarly, FRE 502 crcatcs a uniform approach to inadvcrtent waiver,
providing that there is no waiver where (1) disclosure is inadvertent; (2) the
holder of the privilege or protection took reasonable steps to prevent
disclosure; and (3) the holder promptly took reasonable steps to rectify the
error.”'”’ Finally, FRE 502 ensures that a court’s order regarding privilege
is binding as to the entire world and authorizes the court to incorporate
quick peek and claw-back agreements into its order.'”®

This important change in privilege law created by Rule 502 will, in
time, benefit all litigants. With the protection against inadvertent waiver
provided by the rule, search technology will reduce the cost of privilege
review as it has for relevance review.!” In fact, it has been estimated that
the use of Fed. R. Evid. 502 could reduce the cost of privilege review by as
much as 80% in some cases."™ Moreover, there are several examples of
creative protocols that, in additional to Fed. R. Evid. 502, may solvc many
of the vexing and costly problems associated with privilege review. For
example, in a recent law review article, two of the leading commentators on
electronic discovery issues suggest that in most cases, the parties can
dispense with the traditional document-by-document privilege log in favor
of a new approach that relies on the cooperation of counsel and active
supervision by the court.® Through cooperation, counsel will seek to
agree on categories of information that can be eliminated from any privilege
review because the information is clearly privileged or clearly not
privileged. Next, the parties will attempt to agree on categories of
information that must be reviewed. Privilege claims will then be made and,
if challenged, initially assessed based on a sample of documents from each
category. Next, a detailed description of the withheld information

¢ FED, R. EvID. 502(a)(1)-(3).

U7 FED. R. EVID. 502(b)(1)-(3).

8 FED. R. EVID. 502(d).

' See discussion infra Part IV.D; see also MICHELE C.S. LANGE & KRISTIN M. NIMSGER,
ELECTRONIC EVIDENCE AND DISCOVERY: WHAT EVERY LAWYER SHOULD KNOw Now 193-205
(2d ed. 2009);, Anne Kershaw, Automated Document Review Proves Its Reliability, 5 DIGITAL
DISCOVERY & E-EVIDENCE 11, 10-11 (2005), available at
http://www.ediscoveryinstitute.org/pubs/AutoDocumentReviewReliability pdf, see also eDiscover
v Institute, Inc., Comparison of Auto-Categorization with  Human  Review,
htip://www.ediscoveryinstilute.org/pubs/CompansionAutoCategonization.pd (last visited Aug.
27,2010).

¥ Comments of Daniel Capra in Managing Flectronic Discovery: Views From The Judges, 76
FORDIIAM L. REV. 1, 28 (Oct. 2007).

'8! Hon. John M. Facciola & Jonathan M. Redgrave, Asserting and Challenging Privilege Claims
in Modern Litigation: The Facciola-Redgrave Framework, 4 FED. CTs. L. REV. 19 (2010).
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remaining in dispute would be provided so that the scope of in camera
review is minimized. Finally, counscl would preparc a detailed privilege
log reflecting only the documents ultimately withheld, greatly reducing the
time and expense required.

The parties in a pending large antitrust case designed another protocol
that greatly reduced the burden and delay associated with privilege review.
In that case, counsel designed a privilege protocol utilizing search terms to
identify documents that are likely to be privileged. For text-searchable
documents containing the names of corporate or outside counsel and certain
Boolean identifiers (such as (advice or advise) /5 (attorney* or counsel or
lawyer*)), the protocol allows producing parties to avoid manual review,
and instead, requires only that they prepare an automated privilege log
(populated with agreed-upon metadata). The protocol allows the requesting
party to challenge suspicious entries on the automated privilege log
(thercby causing manual privilege review and logging). The protocol was
successful in dramatically reducing the need for manual review.

Clearly, further rule change is not necessary so soon after the
introduction of Rule 502. The effects of the rule have yet to be felt. Rather,
what is needed is a change in attorney practices regarding the creation and
protection of privileged communications and privilege review, and a
willingness of courts to issue protective orders encouraging the use of new
technologies as a counter-balance to the increased volume of documents in
the digital age. Lawyers, of course, must protect the privilege from the
outset and craft solutions to insure its ongoing protection.

D. Developing Technologies Are Reducing The Cost of Document Review

Those who complain about the high cost of electronic discovery often
overlook the cost savings associated with e-discovery. Gone are the days
(and travel expenses) when lawyers spent months in document warchouses
reviewing and coding paper documents. Instead of the weeks or months
(and associated expenses) it would take for lawyers and paralegals to
objectively code a large set of documents, coding is now done instantly
with the push of a button by utilizing metadata embedded within ESI.
Thus, collection and review of electronic documents is a great deal more
efficient than the processing of paper documents."®” In minutes, millions of
documents can be scarched and organized using keywords or concepts, or
sortcd by custodian, rccipicnt, datc, or any of dozens of other mctadata

182 See, e.g., FED. R. C1v. P. 26(b)(2) advisory committee’s note, (“Electronic storage systems
often make it easier to locate and retrieve information.”).
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fields.'"™ The cost to process and review a production of 1.5 million pages
of paper has been estimated at $3.3 million. The cost to process and review
the same production, using a combination of electronic tools and human
review, would be approximately $356,000, an 89% reduction.'®

The cost of attorncy review has always been the single most cxpensive
component of discovery. By using e-discovery techniques, advanced work
flows, and the power of modem computers to compile and manage very
large data collections, the cost of attorney review can be greatly reduced.
However, evidence shows that even current, proven tools for reducing
document review costs are shockingly underutilized.

A recent study published by the eDiscovery Institute . . . shows that,
despite the technical ability to suppress or consolidate duplicates
within an electronic document population, chances are about 50:50
that your outside counsel fails to take advantage of this technology,
opting instead to doublebill for reviewing unnecessary duplicates for
privilege, confidentiality and relevance. The study shows that, on
average, law firms that do not consolidate duplicates across
custodians are reviewing 27 percent more records than needed, and in
some cases 60 percent or more, raising serious cthical issues
involving conflicts of interest and technical competency.'®

Cost-saving options abound in the current e-discovery environment.
Documents can be loaded onto a review platform and hosted on a secured
internet site that enables document review to be performed from any
location and, thus, allows for the use of in-house or less expensive
outsourced attorneyvs from alternative locations. Computer-assisted culling
can climinatc hugc groups of documents from the review process. For
cxample, documents that do not meet keyword or datc rangc criteria can be
removed from the review set with a few keystrokes. No longer does every
document need “eyes-on” attorney review.

More recently, next generation review tools are utilizing content
analytics to group documents by topic, resulting in much more efficient and
accurate attorney review. Other tools use small sets of human-coded

183 See The Sedona Conference, The Sedona Conference Best Practices Commentary on the Use of

Search and Information Retrieval Methods in E-Discovery, 18 SEDONA CoNF. J. 1 (2007)
(providing an in-depth review of search and retrieval tools and methodologies).

' Chris Paskach & Vince Walden, Document Analytics Allow Attorneys to be Attorneys, DIGITAL
DisCOVERY & E-EVIDENCE Aug. 2005, at 10, available at
hitp://www.senbd.com/doc/17862171/DDE-Document-Analytics-Allow-Allorneys-to-be-
Attomneys.

185 Patrick Oot, Joe Ilowie & Anne Kershaw, Ethics and IE-Discovery Review, THE JOURNAL OF
TIIE ASS'N OF CORP. COUNSEL, Jan./Feb. 2010, 46-47 (footnote omitted) (citing Report on
Kershaw-Howie Survey of E-Discovery Providers Pertaining to Deduping Strategies, Electronic
Discovery Institute (2009)).
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documents as exemplars to code large document collections in seconds.
Still other tools climinatc duplicatc and ncar-duplicatc documents from
datasets, resulting in estimated savings of 30% to 40% of review costs.

A number of legal service providers recently have begun offering
various forms of automated tools that promise to significantly reduce
thc numbcr of clectronic documents to bc manually rcvicwed by
extracting the documents most likely to be responsive to a discovery
request, and leaving the remainder unselected and unreviewed.
Given the huge explosion in the cost of complying with e-discovery
requests, tools that reasonably and appropriately enable a party to
safely and substantially reduce the amount of ESI that must be
reviewed by humans should be embraced by all interested parties—
plaintiffs, defendants, the courts, and government agencies.'*®

The future promises even more advanced tools.'"’

While there is always resistance to new technologies displacing
human effort, those objections will fade as the technologies become more
familiar and are scientifically validated. For example, a 2009 study
comparing the relative accuracy of human review against computerized
review for relevance concluded that “[o]n every measure, the performance
of the two computer systems was at least as accurate . . . as that of a human
re-review.”'™

Increasingly sophisticated and defensible analytic tools enable
litigants to identify unstructurcd, unmanaged data most likcly to be relevant
to a given matter.  With this knowledge, partics can morc accuratcly
evaluate cases early in the litigation cycle and significantly reduce the
volume of documents to be collected and reviewed.

Litigators who plan to use keywords to initially limit the volume of
ESI to be later scarched and reviewed for relevant documents would
be better served by considering utilizing early case assessment
software to evaluate the efficacy of the keywords selected. These
tools allow the user to process all of the data at a much lower cost
and then run the keywords themselves as many times as necessary

8¢ The Sedona Conference Commentary on Achieving Quality in the E-Discovery Process (May
2009) (tootnote omitted).

87 «[A] feature-rich set of new information retrieval methods are being discussed in the academic
literature and emploved in selected real-world contexts, and thus may soon be on the horizon for
use in future litigation. Such techniques make exhaustive use of various forms of metadata, and
are relerred 1o by vanous umbrella lerms, including social networking analysis, links analysis,
visualization techniques, and cognitive information behavior.” Paul & Baron, supra note 16, at
nll5.

88 Herbert L. Roitblat. Anne Kershaw & Patrick Oot, Document Categorization in Legal
Electronic Discovery: Computer Classification vs. Manual Review, 61 J. Am. Soc. Invo. Scl. &
TECH., (2010) at 70, 79.
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without additional cost to determine whether the keywords
sufficiently removed irrelevant ESI. Moreover, this software allows
a user who is negotiating with the other side regarding keywords to
check whether the opponent’s proposed keywords remove enough
irrclevant ESI before agrecing to them.  Arguably, if government
counsel had utilized this type of software before agreeing to 400
keywords in the In re Fannie Mae Litigation, then counsel may have
realized at an earlier date that such a large keyword search would
require what became an impossible review of 660,000 documents by
the previously stipulated to deadlines, ending in a contempt citation
being affirmed on appeal '™

In a well-known study of discovery costs, Dupont released the following
calculations:

Findings for lcgal discovery for ninc key cascs:
. Total # pages reviewed: 75,450,000
) Total #pages responsive: 11,040,000
. Total Y%pages past retention period: 50%

. Unnecessary review fees: $11,961,000 USD at review
cost of between 20-80 cents/page'™”

These findings did not take into consideration the non-litigation costs of
over-retention, such as increased data storage expense and privacy/security
risks.

Using these techniques, parties can drastically reduce the corpus of
data requiring attorney review. Where once armies of contract attornevs
were often utilized to review 100% of the collected documents, by using
culling techniques and other tools available to law firms and corporations
today, fewer attomeys need only review as little as 20% to 30% of the total
documents initially collected. Huge cost-savings can be achieved—but
only by parties who are up to speed on the use, and the limits, of developing
technologies.

'8 Romni D. Solomon & Jason R. Baron, Bake Offs, Demos & Kicking the Tires: A Practical
Litigator’s Brief Guide to Evaluating Early Case Assessment Software & Search & Review Tools,
The Sedona Contference Institute, 2009, at 4, available at
http://www.umiacs.umd.edu/~oard/teaching/708x/spring09/Bakeoffs FINAL .pdf.

YYIBM Corp., Building Blocks for Compliance—IBM FileNet, at 38-39 (2007), available at
ftp://ftp.software ibm .com/software/data FCM/Bro/IBM_Filenet Building Blocks for
Compliance.pdf.
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E. E-Discovery Cost and Risk Can Be Controlled With Improved Records
Management and Litigation Preparedness

The volume and variety of ESI that organizations contend with is not
created by opposing parties in litigation. The costs and risks of e-discovery
in litigation are determined, in large part, by the amount of ESI created and
maintained by the responding party and the effectiveness of the
management system applied to the stored data. Organizations seeking to
reduce the cost of e-discovery would be well-advised to define a legally
defensible process to identify and preserve ESI subject to legal holds or
rcgulatory requircments and delcte all clectronic data that need not be saved
for any other lcgitimate purposc.

The United States Supreme Court has given its imprimatur to
corporate document retention and destruction policies:

Document retention policies, which are created in part to keep certain
information from getting into the hands of others, including the
Govermnment, are common in business . . . . It is, of course, not
wrongful for a manager to instruct his employees to comply with a
valid document retention policy under ordinary circumstances.'”’

The 2006 amcndments to thc Federal Rules provide a “safc harbor”
protecting organizations from sanctions resulting from the destruction of
ESI “lost as a result of the routine, good-faith operation of an electronic
information system.”'*”

And yet, a 2009 survey found that 35% of responding organizations
have no record retention schedules in place for electronic records of any
kind. ' Nearly half (47%) of the organizations have no formal email
retention policy.'”* Nearly two-thirds (64%) have no formal procedures in
place for the destruction of records.'” Seventy-cight percent (78%) have
no retention practices in place for emerging sources of ESI such as
voicemail, instant messaging, blogs and web pages.'™® Not surprisingly, the
following were among the survey findings:

o Most organizations are not prepared to meet many of their
future compliance, legal and governance responsibilities because

91 Arthur Andersen, L.L.P. v. U.S., 544 U.S. 696, 704 (2005).

Y2 EED. R. CIv. P. 37(e).

3 Cohasset Associates & ARMA Int'l, 2009 Electronic Records Management Survey: Call for
Sustainable Capabilities at 23, available at hitp://www rimeducation.com/survey.php.

¥ 1d. at 26.

"3 1d. at 36.

¥ 1d at27.
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of deficiencies in the ways they retain and dispose of their
electronically stored information and records.”’

. A majority of organizations still do not have the capability
or infrastructure in place to preserve their records for as long as
they are needed and cannot ensure integrity and future
accessibility to their electronic records.'®

According to the TAALS, “[B]asic e-discovery preparation means that
when the lawsuit is anticipated, (1) the litigant and its counsel should be
able to identify and discuss the location and retrieval of all potentially
relevant and ‘reasonably accessible” ESI at the mandatory early meeting of
the parties; and (2) all potentially relevant ESI can and will be preserved
during the life of the lawsuit.”"”” Various surveys in 2007 found that from
65% to 94% of responding organizations were unprepared for e-
discovery.*” And, a 2009 survey by Kroll Ontrack found that fewer than
half of the responding companies have policies in place to facilitate ESI
discovery readiness.*’ While most of the companies have instituted some
form of document rctention policy, they have not adopted the policics,
procedurcs, and tools nceded to locate, prescrve, and produce ESI for
threatened or actual litigation. Over 40% of the respondents either do not
have a mechanism in place to suspend their document retention policy in
response to a litigation hold or did not know whether they had such a
procedure in place.*"

This 1s simply unacceptable in the face of the 2006 amendments.
Now, more than three years later, creators of information continue to gripe
about the burdens of ESI in litigation but have taken few steps to ameliorate
the problems and prepare for the future.

According to a 2008 Gartner Group report, companies that had not
implemented formal e-discovery processes spent nearly twice as much to
gather and produce documents as those that have adopted formal
proccedures.”® By the ond of 2012, cnterpriscs that fully document their
scarch processes in c-discovery will save 25% on their collection
processes.”™ Enterprises of all sizes, and those facing any number of legal

“71d at 10.
198 77
L9 TAALS, supra note 60, at 16.
M 1d. at 11,
®TKroll Ontrack, Third Awnual ESI Trends Report 3 (2009), available at
glotnlp://www.krollonlrack.com/library/'csitrcnds37krollonLrack2009.pdf.
“1d. at 8.
3 Gartner Research, The Costs and Risks of E-Discovery in Litigation 2 (Dec. 1, 2005).
% Press Release, Gartner Research, Gartner Says Enterprises That Fully Document Their Search
Processes in E-Discovery by 2012 Will Save 25 Percent on Their Collection Processes (Sept. 17,
2009), available at http://www.gartner.com/it/page jsp?id=1180688.
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actions annually, should have a simple set of practices to follow anvtime
they need to cmbark on an c-discovery process.

According to Magistrate Judge Andrew Peck, “[m]any large
companies are implementing email archiving and indexing systems, and
ESI retention practices, as a general matter, separate and apart from any
specific litigation. That preparation should bring down the cost of
discovery of ESI when litigation arises.”™” The IAALS wamns that “|t|he
reactive approach toward e-discovery causes inetficiencies at both the front-
end search and retrieval stage and the back-end attorney review stage. Both
stages are responsible for high e-discovery costs.”"

The courts are gradually coming to demand evidence of defensible
records management systems when parties are accused of failing to produce
relevant ESI in litigation. In Phillip M. Adams & Associates, L.L.C. v. Dell,
Inc., the court found the plaintiff guilty of spoliation due to its:

[QJuestionable information management practices. A court—and
more importantly, a litigant—is not required to simply accept
whatever information management practices a party may have. A
practice may be unreasonable, given responsibilities to third parties.
Whilc a party may dcsign its information management practices to
suit its business purposes, one of those business purposes must be
accountability to third parties. ™’

Citing The Sedona Guidelines: Best Practice Guidelines & Commentary for
Managing Information & Records in the Electronic Age, the court wrotc:
““‘An organization should havc rcasonablc policics and proccdurcs for
managing its information and records.” ‘The absence of a coherent
document retention policy’ is a pertinent factor to consider when evaluating
sanctions. Information management policies are not a dark or novel art.”*"

Clearly, lack of management controls over rapidly increasing amounts
of electronically stored information—in some institutions exceeding
exabytes (1 billion gigabytes) of content—multiplies the costs of e-
discovery. Most companies maintain stores of outdated ESI including e-
mail collections, data from legacy systems, and obsolete disaster recovery

% Andrew J. Peck, The Federal Rules Governing Electronic Discovery 2 n.2 (June 4, 2009),
available at http://www abanet.org/labor/lel-annualcle/09/materials/data’papers/138.pdf.

WO TAALS, supra note 60, at 19.

%7621 F. Supp. 2d 1173, 1193 (D. Utah 2009).

28 1d. at 1193-94; see also Maggette v. BL Dev. Corp., Nos. 07-181, 182, 2009 WL 4346062, at
*1 (N.D. Miss. Nov. 24, 2009) (court expresses doubt that “corporations as large and sophisticated
as the defendants . . . do not have either paper [iles, electronic files or information or—even in
light ot Hurricane Katrina—backup measures and files for at least some of the information
requested by plaintiffs.”); Meeks v. Parsons, No. 03-6700, 2009 WL 3003718, at *6 (E.D. Cal.
Sept. 18, 2009) (“A recipient that is a large or complex organization or that has received a lengthy
or complex document request should be able to demonstrate a procedure for systematic
compliance with the document request.”).
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tapes. Even companies with document destruction policies in place often
fail to comply with those policies.
As Magistrate Judge John Facciola observed:

Electronic data is difficult to destroy and storage capacity is
increasing exponentially, leading to an unfortunate tendency to keep
electronically stored information even when any need for it has long
since disappeared. This phenomenon—the antithesis of a sound
records management policy—leads to ever increasing expenses in
finding the data and reviewing it for relevance or privilege.*”

The situation was perhaps best summed up by the court in Starbucks
Corp. v. ADT Security Services, Inc.. “The fact that a company as
sophisticated as [defendant] chooses to continue to utilize [an obsolete data
system] instcad of migrating its data to its now-functional archival systcm
should not work to plaintiff’s disadvantagc.” *'° ““[The Court cannot
relieve Defendant of its duty to produce those documents merely because
Defendant has chosen a means to preserve the evidence which makes
ultimate production of relevant documents expensive.”""

. Improved Attorney Education Will Mitigate E-Discovery Problems
Going Forward

Too many attorneys who seck revisions to the Rules do not have a
sufficicnt understanding of ESI or thc 2006 amcndments. Rather than
revise the Rules, attomeys need to learn more about both the technical
aspects of ESI and how the current Federal Rules can be used to make
electronic discovery effective and efficient. “Each attorney is a perpetual
student who must strive to keep abreast of the rapid inventions and progress
of the unstoppable tidal wave of technological evolution.”"

When the parties in Covad Communications complained to a
magistrate judge that the producing party had produced image files when
the requesting party wanted native files (but had not specified that request
to the producing party), Judge Facciola reprimanded the parties for failing
to understand the ramifications of production in different formats, adding
“the courts have reached the limits of their patience with having to resolve
electronic discovery controversies that are expensive, time consuming and
so casily avoided by the lawyers’ conferring with each other on such a

2% Covad, supra note 123, at 16.

2 No. 08-900, 2009 WL 4730798, at *6 (W.D. Wash. Apr. 30, 2009).

21 1d. (emphasis added; citation omitted).

212 Ralph C. Losey. Lawvers Behaving Badly: Understanding Unprofessional Conduct in E-
Discovery, 60 MERCER L. REV. 983, 1004 (2009).
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fundamental question as the format of their productions of electronically
storcd information.™"

Rather than learn the hard way, as some attornevs regrettably do,
attorneys should take the time to educate themselves on ESI. Lawyers are
accustomed to learning about new fields and expanding their expertise. As
Megan Jones wrote in the National Law Journal last December:

If your case were about e-discovery, you would learn it. A good
antitrust lawyer with a case about polyester learns the economics of
the textile industry, perhaps even hiring an industry expert. The
same should be so for electronic discovery. Not every attomey on a
case team needs to be conversant, but at least one does. And that
attorney alone should, despite rank or prestige, be the advocate that
speaks on behalf of the client on these matters. Only an attorney who
understands what preserving “all metadata” means should be in the
position to agree to it on behalf of a client. Only an attorney who
knows what the current state of ESI common law decisions is should
decide which motions should be filed (not every fight should be
fought).*"*

The 2006 amendments to the Federal Rules will not reach their full utility if
attorneys do not make any effort to utilize them properly and if courts do
not require parties to do so.

V. MORE TIME IS NEEDED

Despite the clamor from segments of the bar that the 2006
amendments to the Federal Rules need to be immediately revised, a more
rational and reasoned approach would allow the latest set of revisions to get
their walking legs. The 2006 amendments have been in effect for less than
four years. Most lawyers do not yet understand the full implications of the
revised Rules, and the number of complex litigation cases in which they
have been able to play out from start to finish is miniscule.

At this time, we have little reason to believe that the Rules are not or
will not be cffective in promoting the fair administration of justicc in an
efficient and effective manner. Indeed, when one compares the FIC Survey
taken in 1997 (before the advent of e-discovery) with the responses to the
2009 survey conducted by the FIC, a similar percentage of respondents said
that the amount of discovery is right, the cost of discovery is reasonable,

212 Covad Comme’ns Co. v. Revonet, Inc., 254 F.R.D. 147, 151 (D.D.C. 2008).
24 Megan Jones, Giving Electronic Discovery a Chance io Grow Up, Na1’L L. I, Dec. 14, 2009,
at 19 (emphasis added).
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and the discovery process is fair.*'> The 2009 FJC Survey did not produce a
consensus that the Rules need to be revised to /imit electronic discovery;*'®
instead, the majority of respondents supported revising the Rules to enforce
discovery obligations more effectively.”’” More than two-thirds of survey
respondents agreed that “the procedurcs cmployced in the federal courts arc
generally fair.”'®

Furthermore, as even Judge Lee Rosenthal has recognized, the 2006
amendments were never meant to solve all the issues raised by the
increasing volumes of ESI and the evolving process of electronic
discovery.””” Litigators and judges alike need to confront the realities of a
changing litigation environment head-on—for instance, by taking active
steps to manage their data and engaging in increased cooperation in the
discovery process. We are just beginning to obtain the kind of empirical
data we need to understand the adequacy of the Rules, and perhaps more
importantly, what changes to discovery outside of the Rules may be
necessary to ensure that discovery in the digital age can succeed without
unreasonable expense.

A. The Costs of E-Discovery Do Not Justify Reactionary Rule Changes

Those secking to amend the Federal Rules often cite the cost of e-
discovery as a principal justification for immediate change.*’ This is not
the first time that premature rule changes have been called for in response
to technological changes. Throughout the twentieth century, lawyers and
judges expressed surprise everv time discovery volume increased. never
recognizing that the Rules, litigation strategy, and most importantly,
technology, have always adapted, finding wavs to makc the ncw larger
volumc managcablc. When volume has incrcascd, tcchnology has caught
up; in 2001, processing, searching, and exporting one gigabyte of data cost
around $2.000, now it costs about $400>*" Backup tapes, which were
almost always deemed inaccessible as recent as two years ago, are now
routinely indexed and archived in a way that make them readily

215

FIC Survey, supra note 30, Hon. Lee H. Rosenthal, Keynote Address at the Georgetown
University Law Center Advanced E-Discovery Institute: Is the E-Discovery Process Broken, And,
It So, Can It Be Fixed? (Nov. 12, 2009) (recording available at the Continuing Legal Education
Department of Georgetown University Law Center).

HEEIC Survey. supra note 50, at 61.

27 Id. at 63-64.

1 7d. al 63-69.

1% Rosenthal, supra note 215.

20 See, e.g, ALFRED W. CORTESE, JR., SKYROCKETING LLECTRONIC DISCOVERY COSTS
REQUIRE NCW RULEs, ALEC Policy Forum, at 9-12 (Mar. 2009), available at
http://www.alec.org/am/pdt/apfelectronicdiscovery.pdf.

21 Jones, supra note 214.
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accessible.” Modemn e-discovery tools have dramatically increased the
ratc of document review from approximatcly 25 documents per hour to
nearly 200 documents per hour”*® And, as discussed in Part IV.D above,
new e-discovery tools are in constant development. Calls to amend the
Federal Rules based on the current costs or burdens of e-discovery will be
rendered obsolete by advancing technology before such amendments even
take effect.”* It would be foolhardy to base decisions about the Federal
Rules on what is considered appropriate volume or usable technology in
today’s world.

Moreover, while the costs of e-discovery may be mcreasing due to the
volume of information being created and retained, litigation of e-discovery
issues has declined significantly since 2006. In a recent survey, 67% of
responding companies reported zero instances of e-discovery issues
becoming the subject of a motion, hearing, or ruling from a court in 2008,
in contrast to 44% in 2007.** According to the survey findings, “this most
likely reflects the efforts of the judiciary to update and clarify rules
concerning e-discovery, as well as the desire by many litigants to resolve e-
discovery issues through the ‘meet and confer’ process rather than in the
courtroom.”*

B. The Threat of Sanctions Does Not Justify Reactionary Rule Changes

Much has been made of the rising number of reported cases dealing
with c-discovery sanctions and thc burden that the resulting fear of
sanctions placcs on corporations with large repositorics of clectronic
data.™’ A review of the “evidence,” however, reveals that the imposition of

% Craig Ball, The Lowdown on Backups, LAw TECH. NEWS, Mar. 2010 at 30 (“[W]e may have
reached the point where backups are not that much harder or costlier to deal with than dispersed
active data, and they’re occasionally the smarter first resort in e-discovery.”).
** Montgomery N. Kosma & Paul H. McVoy, Document Review with Attenex Patterns E-
Discovery Platform, 22 LEGAL TECH NEWSLETTER (Law Journal Newsletters, Philadelphia, PA),
July 2004, at 1.
%4 See Comments of Hon. Lee H. Rosenthal in Managing Electronic Discovery: Views From The
Judges, supra note 180, at 5 (“Tt takes about three years for a rule amendment to become cffective
through the Rules Enabling Act process.”).
' Fulbright & Jaworski L.L.P. Fifth Awmual Litigation Trends Survey Findings,
gtotp://www.fulbn'ght.com/mediaroom/ﬁles/2008/Fu1bright-FifthLitTrends.pdf.

Id
%7 See, e.g., Managing e-Discovery and Avoiding Sanctions Under the FRCP Amendments, The
Metro. Corp. Counsel, at 1 (Jan. 2008), available at http://www.metrocorpcounsel.com/pdf/2008/J
anuary/15.pdf (“Since the amendments to the Federal Rules of Civil Procedure (FRCP) went into
eflect in December 2006 (and even belore), the number one change we have seen is the an
increased level of uncertainty and the fear of what might happen it changes are not made to how
companies respond to e-discovery. At best, companies can continue to satisfactorily respond to
discovery, but with higher costs and unpredictable outcomes. . . . At worst, the company subjects
itself to undue leverage and sanctions because it didn’t do the right thing and can’t defend its
practices.”).
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sanctions is an exceedingly rare event and that serious sanctions are a
realistic threat only to litigants engaging in the most extreme discovery
misconduct.

“When It Comes to E-Discovery Sanctions, Be Afraid. Be Very, Very
Afraid,” trumpcts onc rccent Internct headlinc*®  Another article wams:
“Today, corporations are facing an increased risk of sanctions if they do not
have a consistent, auditable legal hold process.”™ A third recent web
posting says: “Given the current economic condition, corporate clients are
being forced to cut back legal and IT budgets, while the threat of sanctions
due to improper ESI handling continues to rise.”" What all of these
websites have in common—aside from a gift for hyperbole—is that they
belong to e-discovery vendors with services and products to sell to
corporations and law firms who become very, very afraid of discovery
sanctions.

Legal commentators have also weighed in about the “skyrocketing™
number of discovery sanctions cases. An article by Dan H. Willoughby and
Rose Hunter Jones, posted on the Duke Conference website, informs us:
“There were more c-discovery sanctions cascs and morc sanctions awards
in 2009 than in all years prior to 2005 combined.”™' “[S]anction awards
for e-discovery violations have been trending ever-upward for the last ten
years and are at historic highs.”** According to a mid-year 2009 survey by
law firm Gibson Dunn, the first half of that year saw “a dramatic increase in
the frequency with which courts consider and apply sanctions.”

But how frequently are sanctions imposed in e-discovery cases? What
are the real numbers? According to Willoughby and Jones, sanctions were
awarded in forty-six cases in all of 2009°* Gibson Dunn reported
sancti03151s were applied in twenty-two cases during the first five months of
2009.%

8 I cgaltechtoday com, When Tt Comes to E-Discovery Sanctions, Be Afraid. Be Very, Very
Afraid, http://legaltechtoday.globaledd.com/2010/01/19/when-it-comes-to-e-discovery-sanctions-
be-afraid-be-very-very-afraid.

2% Press Release, Bridgeway, Bridgeway Puts In-House Corporate and Government Legal
Departments in Control of Legal Hold Obligations (Jan. 27, 2010) available af http://www.bridge-
way.com/news-events/press-releases/Bridgeway-Puts-Tn-House-Corporate-and-Government-
Legal-Departments-In-Control-of-Legal-Hold-Obligations.cfm.

20 Case Law Update & E-Discovery News, 9 KROLL ONTRACK NEWSLETTER 9, Sept. 2009, at 1,
available at hitp://www krollontrack.com/newsletters/clu_0909.himl.

2! Willoughby & Jones, supra note 101, at 4.

Z21d. at 26.

22 Gibson Dunn, supra note 95.

4 Willoughby & Jones, supra note 101, at 4.

23 Gibson Dunn, supra note 95.
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Approximately 250,000 civil cases are filed each year in federal
courts.”*® The 2009 Federal Judicial Center survey reported that production
of ESI was requested in 36% of recently closed federal court cases, or
approximately 90,000 cases per vear. >’ According to these statistics, e-
discovery-related sanctions are imposed in approximately one out of every
2,000 cases in which e-discovery is requested and one out of 5,435 cases
overall. Willoughby and Jones report that there have been 231 reported e-
discovery cases in which sanctions were awarded—ever.”*

The sanction of dismissal or default judgment has been imposed in a
total of thirty-six reported e-discovery cases in history.*” In sixteen of the
cases, the court reported that misrepresentations had been made to the court
by the client, counsel, or both.**® In nineteen of the cases, “the court
emphasized a pattern of misconduct.”**' The number of dismissals has
decreased recently, from seven in 2006 to five in 2009. Willoughby and
Joncs summarize: “In these terminated cascs, the misconduct typically
occurs after repeated wamings and after repeated willful failures that
irreparably compromise the court’s ability to adjudicate on the merits,
leaving no alternative but dismissal.”>*?

Adverse jury instructions have been granted in fifty-two e-discovery
cases.”” Thirty-four of these cases involved “intentional conduct and/or
bad faith.”** Since 2006, adverse jury instruction cases have reached a
historic high—ten per year. Monetary sanctions exceeding $100,000 have
been awarded in a total of twenty-eight reported cases in history.”*

These numbers simply do not represent a threat to corporate America
and certainly do not provide a rationale, as some would claim, to amend the
Federal Rules. As the statistics clearly demonstrate, and recent cases
confirm,** sanctions represent a significant threat only to those who fail to

26 U8, District Courts—Civil Cases Commenced, Terminated, and Pending During the 12-Month
Periods  Fnding  March 31, 2008 and 2009 (Table C). available at
http://www.uscourts.gov/ Viewer.aspx?doc=/uscourts/Statistics/FederalJudical CaseloadStatistics/2
009/tables/CO0Mar09.pdf.

ZTEIC Survey, supra nole 50, at 26.

28 Willoughby & Jones, supra note 108, at 9.

21d at11.

240 Id

" Id at12.

2 1d. at 14-15.

*1d at15.

4

*1d. at17.

¢ Dispositive sanctions and adverse inferences are generally reserved for those whose spoliation
was either knowing and willful or in bad faith. See, e.g., Pension Comm. of the Univ. of Montreal
Pension Plan v. Banc of Am. Sec., LLC, 658 F. Supp. 2d 456 (S.D.N.Y. 2010) (plaintitts who,
nter alia, failed to institute timely litigation holds, failed to preserve ELSI when required, failed to
request documents from “key players,” and submitted misleading or inaccurate declarations to the
court were found to have been grossly negligent and were subjected to monetary sanctions and an
adverse inference instruction);, Kvitka v. Puffin Co., No. 06-858, 2009 WL, 385582, at *6 (M.D.
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make reasonable and good faith efforts to comply with the Federal Rules
and existing case law.

VI. SUMMARY

The drafters of the 2006 Federal Rules amendments recognized that
electronic discovery was here to stay, and must be addressed in the Rules.
While our present system of discovery may not be perfect, the answer does
not lie in limiting litigants™ access to the facts or to the courthouse. The
Federal Rules were first adopted in 1938 to ensure that trials would be
about the merits of a case rather than the gamesmanship that is a product of
asymmetrical knowledge. More cooperation, more eatly planning and case
management, and more knowledge of ESI, metadata, and the like, are
nceessary to truly understand whether the 2006 amendments have beecn—or
havc the ability to be—cffcctive. Less discovery is not the answer.

Pa. Feb. 13, 2009) (case dismissed where plaintill intentionally discarded laplop conlaining
critical evidence despite instruction trom lawyer to maintain the laptop and despite plaintift’s
admission that she knew c-mails should have been preserved), Goodman v. Praxair Servs., Inc.,
632 F. Supp. 2d 494 (D. Md. 2009) (responding party was found to have acted willfully when it
intentionally destroyed the computer of a relevant emplovee), Keithley v. Home Store.com Inc.,
No. 03-4447, 2008 WL 3833384, at *16 (N.D. Cal. Aug. 12, 2008) (imposing monetary sanctions
of over $600,000 for detendants’ spoliation and delayed production ot documents where the court
found defendants had engaged in a “pattern of deceptive conduct and malfeasance in connection
with discovery and production of documents . . . and reckless and frivolous misrepresentations to
the Court”) . Even significant misconduct often results in the mildest of sanctions. See, e.g., S.E.
Mech. Servs., Inc. v. Brody, No. 08-1151, 2009 WL 2242395 (M.D. Fla. Jul. 24, 2009) (motions
for preclusion of evidence or adverse inferences denied despite plaintits’ failure to institute
litigation hold to prevent destruction of e-mails of “key player”), Preferred Care Partners I[Tolding
Corp. v. Humana, Inc., No. 08-20424, 2009 WL 982460, at *7 (S.D. Fla. Apr. 9, 2009) (court
declines to impose severe sanctions despite finding defendant’s discovery conduct “clearly
egregious™).
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EXECUTIVE SUMMARY

"T'he Sedona Conference” issued its Coaperation Proclamation in 2008. The Proclamation
initiated a comprehensive nationwide effort o promote the concepr of cooperation in pretrial
discovery. The Proclamation calls for information sharing, dialogue, training, and the development of
tools to facilitate cooperative, collaborative, and efficient discovery. The Proclamation has been well
received, especially by those judges who regularly confront discovery disputes that could be avoided by
cooperative conduct among counsel. Indeed, nearly one hundred state and federal judges have already
endorsed the Proclamation and the number continues to grow.

Cooperation in this context is hest understood as a two-tiered concept. Tirst, there is a level
of cooperation as defined by the Federal Rules, cthical considerations and common law. At this level,
cooperation requires honesty and good faith by the opposing parties. Parties must refrain from
engaging in abusive discovery practices. The parties need not agree on issues, but must make a good
faith cffort wo resolve their disagreements. If they cannot resolve their differences, they must take
defensible positions.

Then, there is the sccond level. While not required, this enhanced cooperative level offers
ﬂdvﬁl}[agl’s o tllf Pﬂl‘rifs. AAT rllls lf\'fl, rlll’ Pﬂl‘ril’s VVDI']:'\ tl)gfthm‘ o dfvfll)p, test 'ADCI 'Agl'ff UPDI] rhf
nature of the information being soupght. They will jointly explore the best method of solving discovery
problems, especially those involving electronically stored informadon (“ESI”). The partes joindy
address questions of burden and proportionality, secking to narrow discovery requests and
preservation requirements as much as reasonable. At this level, cooperation allows the parties to save
money, maintain greater control over the dispersal of information, maintain goodwill with courts, and
generally get to the litigation’s merits at the carliest practicahle time.

= lhe Case for Covperation was the subject of robust dialogue at two meetings of L'he Sedona Conference® Working Group on Electronic Document
Retention and Productivn (WGL), and we thank all of the WG members who contributed o the dialogue vasdy improving this paper. Tn
addition, we wish 10 acknowledge edivorial contributions from The Hon. Shira A. Scheindlin (SD XY), Hon, Junes M. Rosenbaum (D MN), and
Prol. Steve Gensler (U of OK Schoul of Law)., We also want 1o thunk Jeannine Kentiey, an associate who works with William Butteriield, for her
research und assistance in preparing (his puper. Finally, we wish (0 acknowledge our Working Group Series Sustaining and Annual Sponsors, whose
getierous suppurt ettables us w pursue vur Working Group Series adtivities (see www.thesedonuconierence.org/content/sponsorship for a listing of
Gur WGS Sponsurs).
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The line between the first and second level cooperation is, of necessity, difficult to draw.
There is no precise definition of “cooperation,” as there are no precise definitions of good faith or
1'52[501)2])1?1]555. HD‘VEVEI‘, ‘dbsl’l]r 4 more L,DDL3?I"A[“[VE PDSTIU‘E ill [llf diS(DVﬂ'y PIDC?SS, rhf [a\ig Df
litigation and the burden imposed as courts arc forced to attempt to resolve more and more discovery
disputes, will ultimately bring the system to 2 halc.

Discovery disputes have cxisted since discovery began. Bur EST has vastly increased the
quantities of available information and the way it can be accessed. With almost all information
electronically created and stored, there has been an exponential increase in the amount of information
litigants must preserve, scarch, review, and produce. ESI is often stored in multiple locations, and in
forms difficult and expensive o retrieve. These reasons compel increased transparency,
communication, and collaborative discovery. The alternative is thar litigation will become too
expensive and protracted in a way that denies the parties an opportunity 1 resolve their disputes on
the merits. As a result, in order to preserve our legal system, cooperation has become imperative.

Such cooperation is not in conflict with the concept of zealous advocacy. Cooperation is
not capitulation. Cooperation simply involves maintaining a cerrain level of candor and transparency
in communications between counsel so that information flows as intended by the Rules. It allows the
parties to identify those issues that truly require court intervention. The parties may not always agree,
but with cooperation their reat disputes can be addressed sooner and at lower cost. As discussed in
this papet, the concept of discovery cooperation is not new. It finds support in the Federal Rules of
Civil Procedure, ethical standards, court decisions, economic considerations, and common sense. In a
survey of 2,690 attorneys recently involved in federal litigation, more than 90% of respondents,
representing both plaintiffs and defendants, “agreed” or “strongly agreed” with the statement,
“[aluorneys can cooperate in discovery while sill being zealous advocates [or their dients.”

This Cooperation initative is being implemented in stages. First came The Sedona
Conlerence’s® Proclamation, which alerted siakeholders (o the need for cooperation and its advantages.
The announcement was an expression of support for the concept. Now, in this paper, we offer
arguments supporung cooperation. The final stage will provide practical examples to train and support
lawyrrs, judgfs, and others in cooperarive disn,overy rrchniqurs. Using these sTeps, The Sedona
Conference” will offer solutions to many of the problems associated with contemporary discovery, and
allow liigants to devote their resources toward a resolution of their disputes on the merits.
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1. OVERVIEW

If there is a hell to which disputations, uncivil, vituperative lawyers go, let it be one in which
the damned are elernally locked in discovery disputes with oiber lawyers of equally repugnant alirvibules.”
— Judge Wayne E. Alley in Krueger v. Pelican Products Corp.*

Although lawyers may be relieved that Judge Alley’s authority does not extend beyond the
mortal confines of the courtroom, his comments signal a shared and growing distaste, if not disdain,
by judges for the cost, delay, and disruption resulting from unnecessary or abusive discovery disputes.”
That Krueger was decided twenty years ago, prior to the explosion of routine electronic
communications, demonstrates that the problem is not new. However, the advent of clectronically
stored information (“ESI”) has dramatically exacerbated the problem, increasing the volume of
potentially discoverable material, the complexity and cost of the discovery process, and the
opportunitics for not only unduly burdensome and overly broad discovery requests, but also responses
and production that obfuscate and evade. “Hide the ball” has become “hide the byte.”

As this paper argucs, the growth in ESI has not changed the obligation of cooperation in
discovery that attorneys owe w the court and opposing counsel under both the Federal Rules of Civil
Procedure and the rules of professional conduct.” Those obligations have long existed and were
reinforced with respect wo electronic discovery by the 2006 Amendments to the Rules.* However, the
explosion of ESI has made the development of parameters 1o guide cooperation in discovery more
essential than ever. The complexity of ESI has created uncertainty over what constitutes cooperation
and good faith regarding preservation, search, review, and production. Additionally, the magnitude of
the EST has dramarinally increased costs ro the ju dicial sysrem grnerally, and clients, spmiﬂca]_ly.
Cooperation can help mitigate both difficultics.

Cooperation in this context is best understood as a two-tiered concepe. First, there is a level
of cooperation as defined by the Federal Rules, cthical considerations, and common law. At this level,
cooperation requires honesty and good faith by the opposing parties. Pardes must refrain {rom
engaging in abusive discovery pracrices. The parties need not agree on issues, but they must make 2
good faith cffort wo resolve their disagreements. If they cannort resolve their differences, they must take
defensible positions.

Then, there is the second level of cooperation. While not required, this enhanced
cooperative level oflers advantages (o the parties. Au his level, the parties work together o develop,
test, and agree upon the nature of the information being sought. They will jointly explore the best
method of solving discovery problems, especially those involving ESI. The parties jointy address
questions of burden and proportionality; in order to narrow discovery requests and preservation
requirements as much as reasonable. At this level, cooperation allows the parties to save money,
maintain greater control over the dispersal of information, maintain goodwill with courts, and address
the litigation’s merits at the earliest practicable tme.

The line berween first and second level cooperation is, of necessity, difficult to draw. There
is no precise definition of “cooperation,” as there are no precise definitions of good faith or
reasonableness. However, counsel understand that absent a more cooperative posture in the discovery
process, the cost of litigation and the burden imposed as courts are forced o attempt 1o resolve
disputes, will uldmately bring the system to a halt.

Krueger v. Pelican Products. Corp., C/A No, 87-2385-A (W.D. Okla, 1989).

2 Judge Alley's opprobrium s been quoted in Dabl v, City of Hirniti
Serzs. Co., 253 BR.D. 354, 361 0.3 (D, Md. 2008) and Nes 3 sy dne, 225 ERD. 392, 395 (D.S.C. 2004).
W. Bradley Weudel, Redicovering Discovery Ethics, 79 MaRa, L. Rev. 895, 895, 906 (1996) (uotity wurs are “iuposing public duties upon
Lawyers in discovery that . . . have content and carry severe sanctions fur their violation” and noting tat discovery conduct is provoking judical
backlash).

3 Ay discussed more fully infre Part 11, the Federal Rules presutne cooperation in discovery. Set, e.g., Fed. R, Civ. B 1, 1993 Advisory Cotnmittee
Note {noing that Rule 1 iimpuoses on utlorneys 4 shared respunsibility (o ensure that civil litigation is resvlved without undue cost or delay).

4 For example, Rule 26{0)(3) was umnended (0 include in the 26(1) conference uny issues reluting Lo preservation, disclosure, or discovery of ESI and

the form in which it should be produced. See Fed. R Civ. B 26 (), 2006 Advisory Corumittee Note,

3, 364 (9th Cir. 1996), Mancia v May,
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One commentator has visualized these tiers of cooperation as concentric circles forming a
target with a “bull’s eye” in the center. An outer ring is whart the rules clearly require. An inner ring
goes bryond the requirements ro the level of cooperatinn thar can be achieved with creative energy
applicd to mutual sclf-interest. The rules require that attorneys hit the target somewhere, but make it
clear that atorneys should aim for the center.”

A. The Costs of Unnecessary Discovery Disputes

Unnecessary discovery battles affect not just judicial tempers, increasing the likelihood of
sanctions, bur also impair the functioning of the judicial system by overburdening alrcady strerched
courts,” preventing adjudication of meritorious claims or [or( ing setilement of meritless ones due o
excessive costs,” and undermining the very purpose for which discovery obligations exist — to allow
adjudication on the merits.* Clients ultimarely bear the costs of responding to lengthy and often
repetitive or overly broad interrogatories and document requests  and boilerplate objections to them
— or of sifting throuph reams of unresponsive electronic and physical documents, followed, in many
cases, by time-consuming motion practice and hearings.” Substantively, the cliert may be no berrer off
upon resolution of the dispute by the court since parties often find themselves in the same posirion
they would have been in had they cooperated at the outset.”

But client costs may extend beyond financial outlays from drawn-our disputes. For
example, failure of counsel to evaluate whether a discovery request is reasonable and not unduly
burdensome before making it, or objecting 1o requests with boilerplate rather than fact-based
objections, can warrant sanctions that impair adjudication on the merits, such as deeming facts
admitted or objections waived.” Where counsel has not cooperated to identify appropriate parameters
for electronic discovc-ry, COUTLs may rc-je(t later claims that dismvc-ry is overbroad, forcing UNNECESSAry
discovery costs on the client.”

B. The Benefits of Cooperation for E-Discovery

The appropriatc level of transparency and communication with opposing counsel on the
thorny issues involved in e-discovery can provide some degree of protection from the costs and
potential sanctions that may result from lack of cooperation. For example, wansparency and
cooperation in initial phases of discovery may help identfy both what must be preserved and the
rourine destruction policies in place that may help establish good faith if destruction is later
challenged,” avoiding costly delays and possible spoliation sanctions. Good faith efforts to identify the
sources and custodians of relevant ESI early in discovery and communication of that information
Ol’l’OSing COllnSCl n'l'(ly lléll) to not Only 'rl\«'f)id SllequlCnr dlll)lil,'rlrivf ﬂnd LOSrly SC?]!'CIICS, bllt }IISO In;ly
rebut inferences of bad faith in discovery planning or intentional suppression of information if
additional relevant sources are later identified. Early, transparent discussions on daia storage systems

Sec Steven 8. Gensler, A Bulls-Eye View of Cooperation in Discovery, 0 Sedona Conf. Journal at 370-372 (2009 Supp.).

See John S. Beckerman, Confronting Civil Discoverys Faral Flaws, 84 Mua. L. Rev. 503, 508 (2000} (noting the number of opinions in which

courts have addressed discovery dispures has risen signiticantly compared with the prior decade).

7 SeeFinal Report, Joint Project of the American Collcge of Tral Lawyers Task Force on Discovery and The Insriture for the Alvancement of the

American Legal System (2009), available at

heep://www.actl.com/AM/Templare.cfm?Secrion=Advanced_Search&secrion=PR_2009 8ctemplare=/ CM/ContentDisplay.ctm8:ContentFile] D=889.

See Wendel, supra note 2, at 906 n.41.

See, e.g., Gary E. Hood, Refuse 1o Play the Game: Ar A ive Document ion Straregy in fe Froperty Litigarion, L6 INTELL. PRCP. &

“LBCH. L. ). 1+, 1-2 (2004) (discussing the rourine narure of lengthy discovery dispures in intellecrual property litigation).

10 For example, in Mancia . Mayflower lextile Serve. Ce., after several sers of interrogatory and document requests, four months of motions pracrice,
and a court hearing on discovery violarions, the court erdered parties to develop a discovery budger, determine whether additional discovery sought
could be provided rrom less duplicarive and expensive sources, aempt to reach agreement on addirional discavery, including phased discovery,
provide a stams report to the court on any disputes, and if necessary remrn to the court for resolution. See 253 ER.D. 334, 364-65 (D. Md. 2008).
‘I'he outcome — an order for cooperarion and communication — put the parties in nearly the same positions they would have been in had the
disputes not ensued. See i,

11 f4 ar 357 (noting Fed. R. Civ. 12 26 (g) requires counsel w cerrify thara discovery request, response, of objection is consistent with the rules of

procedure, is not made to delay or increase the costs of ligation, is not unr or and thar violation s subjecr to

sanction). T'he Mancis court noted tha muking boilerplate vbjections without identifying the specific basis for the ub;:mum is pritma facie
evidence of 4 Rule 26(g) violudon and LruumL for (inding the objection watved. 1 at 358-59. See aleo Wendel, supra note 2, w 91213 (discussing

Asea, Ine v S. Pac. Trumsp. Co., 669 E2d 1242, 1246 (9th Cir. 1981 in which the court upheld the sanction of fnding 4 fact admited when

defenduns submitted 4 builerplate response o admission requests and found such responses ubused discovery und were not consistent with the

requirement of good faith.

See Kippersuan v. Onex Corp., 2008 WL 43,/2005, wi *8 (N.D. Gu, Sept. 19, 2008) (rejecting defendunts objections that plaintily’ requested e-iail
seurch was burdensotme where the court had previvusly oiered defendunts e opportuity o macrow the search Lerms),

13 Fed. R Ciw P 26([} (purties must discuss issues regurding preserviug discoverable informalion), See abie id. 3/(e) (absent excepuional dircumstunces,

sanctions may not be imposed for fuiling w provide ESI lust due 10 routine, good faith, operaion ol an EST system) (emphasis added).

-3V
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employed by the parties puts each on notice as to what information may not be reasonably accessible,
possibly avoiding the need for later motions w compel and post hoc explanations as to why
documents were not produced.” Additionally, consultation abourt technical issues that arise in
discovery can avoid later inferences of bad faith.” Further, transparency may cstablish the form in
which a party normally maintains ESI, potentially avoiding disputes over whether data should have
been produced in native formart.”®

Courts increasingly recoguize that “electronic discovery requires cooperation between
opposing counsel and transparency in all aspects of preservation and production of ST Tor
instance, working coopctatively with opposing counscl to identify a reasonable scarch protocol, rather
than making boilerplate objections to the breadih of a requested protocol or unilaterally selecting the
keywords used without disclosure to opposing counsel,” may help avoid sanctions or allegations of
intentional suppression. Indeed, because knowledge of the producing party’s dara is usually
asynumetrical, it is possible that reflusing 1o “aid” opposing counsel in designing an appropriate search
protocol that the party holding the data knows will produce responsive documents could be
tantamount to concealing relevant evidence.”

C. Coopetation in Discovety and Zealous Advocacy Ate Not Conflicting Concepts

Still, from the perspective of many practitioners, abandoning a purely adversarial stance
during discovery in favor of cooperation appeats antithetical to the concept of zealous advocacy.® This
paper demonstrates that cooperation — in the sense intended by the Proclamation — and zealous
advocacy are not conﬂicring concepts under proféssional conduct rules. Cooperation requires neither
conceding nor compromising the clients interests. Nor does it requite foregoing court resolution of
/{fgiﬂm/lte discovery disputt's. Court criticism has centered on UTLILCCCSSAYY dispul:'s — those that could
have been avoided by cooperating and communicating according to procedural and ethical obligations
— rather than thosc arising from good faith disagreements abour the parameters and progress of
discovery that may require court intervention. Cooperation avoids unnecessary disputes and violation
of ethical rules while preserving for court resolution of those disputes that cannot be resolved through
good faith cooperation.

Cooperation, as envisioned by the Proclamation, requites, for example, that counsel
adequately prepate prior to conferting with opposing counsel o identify custodians and likely sources
of relevant EST, and the steps and costs required to access that information. Tt requires disclosure and
dialopue on the parameters of preservation. It also requires forpoing the short term tactical advantages
afforded one party by information asymmetry so that, rather than evading their production
obligations, parties communicate candidly enough to identify the appropriate boundaries of discovery.
Last, it requires that opposing parties evaluate discovery demands relative to the amount in
controversy. In short, it forbids making overbroad discovery requests for purely oppressive, (2
reasons, discovery objections for evasive rather than legitimate reasons, and “document dumps” for

(’Al

obstructionist reasons. In place of gamesmanship, cooperation substitutes transparency and
communication about the nature and reasons for discovery requests and objections and the means of

Fed. R. Civ. P 26 (b)(2)(B} provides that parties need not provide discovery of ESI thar is not reasonably accessible due to undue burden or cost.

15 See In re Seroguel Prods, Liak. Litig., 244 ER.D. 650, 662 (M.D. Fla. 2007) (shielding technical suff from opposing party rather than cooperaring
by fostering consulmrion “is not an dlCum of good faich”).

16 Fed R. Civ. P 34 (0Q)(E) (party must produce ESI in the fo

17 William A Gross Consir. Assocs. v Am. Mfvs. Mur. tns. Co., 256 ER.D. 134, 136 (S.D.N.Y. 2009). Accord Residential Funding Corp. v. DeGeorge Fin.
Corp., 306 E3d 99, 112 (2d 2002) {“as a discovery deadline or rrial date draws near, discovery conduct chac might have been considered
‘merely” discourteous at an earlier point in the litigarion may well breach a party’s duties o its opponent and to the court”); /n re Seroguel, 244
ER.D. at 662 (party was obligated to cooperate with opposing counsel to identify key word protocol rather than unilaterally sclecting limited
terms); Bush Ranch v D Pont, 918 . Supp. 1524, 1543 (M.D. Ga. 1995) (*Iris the obligarion of counsel under the rules, as officers of the cour,
to cooperate with one another so thar in pursuit of trurh, the judicial system operates as intended.”); Marion v. State Farm Fire and Cas. Co., 2008
WL 723976, at ¥3-4 (5.D. Miss. Mar. 17, 2008) (“"L'his Court demands the mumal cooperation of the parries. [t hopes that some agreement can
be reached . . . this Court will [not] hesitate to impose sancrions on any one-party or counsel or both - who engages in any conduct that causes
unnecessary delay or needless increase in the costs of lirigaion.”)

18 Seeinre bemqm’ 244 ER.D. ar 662.

19 lnasurvey of 2,690 attorneys recently involved in federal litigation, more than 90% of respondens, representing both pluinills and defendunts, “agreed”

or “strongly sgreed” with the sutemen, *[4uorteys Gan cwoperate in disovery while stil being zeilous advocates for their dients.” Emory G. Lee I11 &

‘Thomus E. Willging, Federal Judicial Center Nutional, Case-Bused Cvil Rules Survey, 62-63 (Federal Judicial Center Oaober 2009} iluble at

Lups/wwwil crovilibraryifc catalogsfautolramepugelopenform8url-/librury/fu uaulub usl/DPublicutionto penforindeparentunid

o in which it is ordinarily maintained).

3BODBDB/ /2
C35D8525/645U07A18BY. Auleast one womtuenator, Juon R Buron, bus argued that in rcutnstances where s pary is certain it Opposing coutsels
propused search protocul would ot capture documents it knows would be responsive violates Rule 3.4 of the Mudel Rules of Professionul Responsibility
by failitg o supgrest or use additivnal search terms that would muh in production; such uuu\iuu is Lantamount (W suppressio, yinpusium, Ehics
and Frofessionaliem in ibe Digital Age: Nith Asvssiad Georgias § on Ebice and Frof 60 Mercer L. Rev. 863, 8,7 (2009).

20 Model R. Prol’l Conduct Preamble Paragraph 2 (2006).
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resolving disputes about them. In at least twelve recent decisions, jurists have recognized the need for
discovery cooperation and cited with approval the Coaperation Proclamation™'

As noted in the Overview scction of this paper, to understand what is meant by the word
“cooperation” in this contex, it is useful o think of a two-tiered approach. First, there is a level of
cooperation required by the Federal Rules, ethical considerations and common law. This limited level
of cooperation requires communication and good faith by partics.? It requirces thart partics refrain
[rom engaging in abusive discovery practices. It does not require agreement on issues, bu it requires
that parties take defensible positions if agreement cannot be reached.”” But there is also a second level
of cooperation. While not specifically required, this enhanced level of cooperation is usually
advantageous {or parties. As noted by one comimentator, this enhanced level of cooperation “urges
[parties] to seck out new ways to work together, and it urges them to do so not in spite of their
interests bur in furtherance of them.” Thus, parties engaging in this level of cooperation will work
together to develop and test search criteria. They will jointly explore the best method of solving
difficult problems like data discovery. They will address burden and proportionality by secking to
narrow discovery requests and preservation requirements as much as is reasonable. Through such
cooperarion, parties save money, mainrain more control over what informarion is disseminared,
engender good will with courts, and generally get to the merits of litigation much sooner.

This paper lays out the legal and ethical foundations for the duty o cooperate in discovery
and the economic case for coopetation independent of those foundations. It begins with a discussion
of cooperation required, either expressly or impliedly, by the Federal Rules of Civil Procedure. Second,
it presents prnféssional conduct rules that embndy the dury to cooperate and discusses illusory
conflicts with other professional conduct rules. It argues that the concepr of zealous advocacy,
properly understood as bounded by an avorney’s duties as an officer of the court and to follow the
law, does not conflict with the duty to cooperate in discovery. Third, cvnlving legal authority for the
dury o cooperare is presented through a discussion of recent casc law that addresscs, in particular,
cooperation in electronic discovery and growing court {rustration with bad faith liigation conduct. A
discussion of the practical reasons for cooperation — economic and strategic benefits — concludes
the analysis.

II. THE FEDERAL RULES OF CIVIL PROCEDURE ASSUME
COOPERATION IN DISCOVERY

A. The Evolution of Ametican Discovety Procedutes

The Federal Rules of Civil Procedure do not explicitly require counsel to cooperate in
discovery, but the duty is implicit in the structure and spirit of the Rules. Indeed, the liberalization of
discovery beginning in 1938 with the adoption of the Rules was designed o promote the resolution
of disputes. Such resolution was intended to he hased on facts underlying the claims and defenses
with 2 minimum of court intcrvention, rather than on gamesmanship that prevented those facts from
coming 1o light entirely or at least {ar (oo late in the process 1o serve the fair and efficient
administration of justice. A brief look at the history of the modern l'ederal Rules makes clear that
cooperation has been an essential clement of the logic underlying them.

The modern Federal Rules were adopted in reaction to the pre-1938 system. Prior o 1938,
lawyers prepared for trial principally throuph a process of formal pleadings, with complex rules for

21 See Capitol Records, tne. v. MP3tunes, LLC, 2009 WL 2368431, at *2 (S.D.N.Y. Aug, 13, 2009); In ve Divect Su, Ine., Faiv Labor Standards Act
(FLSA) Litig., 2009 WL 2461716, ar *1, 2 (E.D. La. Aug, 7, 2009); Wells Fargo Bank, N.A. v LaSalle Bank Ner! Assa, No, 3:07-cv-449, 2009 WL
2243854, at 2 (8.0, Ohio July 24, 2009); Dunkin’ Donu: chised Rests. LLU v Grand Cen. Donnts, Ine., 2009 WL 1750348, ar *4 (E.D.N.Y.
June 19, 2009); Ford Motor Co. v Edgewood Props., fnc., 2 .D. £18, 424-25, 427 (D.N.]. May 19, 2009); Nﬁwmar u Bovders, Inc., 257
ERD. 1,5 (D.D. ‘; Apr 6, 2009); W! z//zam A Grose Caw »Lm;'mm, Ine. Ammmn vas My Im Co, 256 134, 136 (S.D.N.Y. March

9 g 256 L,

Co. v thvmt’ dme., 254 ER.D.
Gan. Dec, 23,

o e
482007, 2008 U5, Dive, LIXIS 103892, at +4 (5. Ku
mm/mdba 255 ER.D. 350, 353-56, 358-59, 36
U363 (D. Md, 2008).; Muncia v Misgflower Testile Servs

L)L)‘L Deb 24 2008); G
7003 Aguilur v. s and C
0U8); Mamcia v 1‘{4y”m1/"7 Text
33 (D, Md. 2008).
22 See diuuuluu anm Parts I, 11, und IV, See alio Sweven S. Gensler, Some Thoughts os the Luwyer’s E-velving Duties in Discovery, 36 NL Ky, L. REv.
321, 550 (2009)
23 See Gensler, supris nove 22, a0 552,
24 o556

£ ¢ Div, 3
. Co., 253 ERD. 354,
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replies and responses that put a premium on gamesmanship at the expense of concealing critical facts
until trial * Attorneys relied primarily on an opponent’s pleadings for discovery, without much
disn’lDSHl‘f By contrast, tl]f new RU]&’S '(lllDVVfd (Dlll]sfl o diS(D\fl’r il]fol'nlari[‘l] '(ll][‘ut rhf Dl]l]onfl]t’s
casc before trial through the devices outlined in the Rules. As the Supreme Court has recognized, the
more liberal approach w discovery made “urial less a game of blind man’s buff and meore a fair contest
with the basic issues and facts disclosed o the fullest practicable extent™

The Court has also noted that these new instruments of discovery were designed o serve

(1) as a device, along with the pre-trial hearing under Rule 16, 10 narrow and clarify
the basic issues between the parties, and (2) as a device for ascertaining the facts, or
information as to the existence or whereabourts of facts, relative to those issues. Thus
civil trials in the federal courts no longer need be carried on in the dark.”

In the first set of amendments to Rule 26 in 1946, the Advisory Committee sought to
) « . . A
clarify that the “purpose of discovery is to allow a broad search for facts, the names of witnesses, or any

529

other marters which may aid a party in the preparation or presenration of his case.
In Hickman v. laylor, the Supreme Court identified the value of pre-trial discovery:

The way is now clear, consistent with recognized privileges, for the parties w
obrain the fullest possible knowledge of the issues and facts before trial. . . .
Mutual knowledge of all the relevant facts gathered by both parties is essential to
proper litigation. To that end, either party may compel the other 1o disgorge
whatever facts he has in his possession. The deposition-discovery procedure
simply advances the stage at which the disclosure can be compelled from he time
of trial 1o the period preceding it, thus reducing the possibility of surprise.®

The Court further cautioned that counsel may not hide “any material, non-privileged facts”
from the opposing party.”” Reflecting a core principle underlying the Cosperation Proclamation, the
Cﬂuft I'FLDgl]iZfd rllﬂt rhf illlll’ffllt I'le Df “'A lﬂwvyff (ﬂs] an DHiLff Df rlll’ (Dlll’f” rf(luirl’s artDrDEyS to
“work for the advancement of justice while faithfully protecting the rightful interests of his clients.”
By permitting disclosure of even privileged information in some circumstances, the Court struck a
balance berween the ostensibly competing duties of attorneys to the court and ro their clients. Te
noted that a chief objection to Hberal discovery — that it promotes a fishing expedition — had been
rejected because of the mucual benefits of discovery.

Discovery was further liheralized in 1970 when the requirement to show “good cause” to
obuin discovery under Rule 34 was climinated.” Other 1970 changes in the mechanies of discovery
were designed “lo encourage extrajudicial discovery with a minimum of court intervention,”*
preserving, of course, the ultimarte authority of the courts to “limit discovery in accordance with [the]
rules” even as to marters within the scope of Rule 26(b).** The rules thus contemplated that while
discovery was ro be managed largely by the parties, courts may intervene to limir or otherwise manage
discovery when necessary.

25 See Moores Federal Practice, Paragraph 26,02 at 26-31 (3d. ed. 2008).

26 See George L. Paul & Jason R. Baron, Information Inflation: Can the Legal System Adaps?, 13 RICH. |.L. &'U'ECH. 10, 28 (2007), available a1
hepi/ilaw.richmond.edu/jolt/v1 3i3/article1 0.pdf,

27 United States v. Procter & Gamble Co., 356 U.S. 677, 682 (1938).

28 Hickman v Tilor, 329 U.S. 495, 501 (1947).

29 bed R Civ P 26, 1946 Advisory Committee Note (emphasis added) (citing case law for the proposition that the Hules “permit fishing’ for

evidence s they should”).
S

32 Id at510.

33 Seeid. ul 508 n.8.

34 See Fed R. B 34, 1970 Advisory Cornmittee Noute,

35  Murgel v E.G.L Gam Lab Lid., 2008 U.S, Dist. LEXIS €175, w *10 (S.D.NY, May, 29 2008) (citing Charles A. Wright, Arthur R Miller 8
Richard L. Murcus, Federal Pructice & Frocedure § 2288 at 655-56 (2d ed. 1994)).

36 Fed R. Ciw P 26, 1970 Advisory CommitLee Note.




259

2009 THE SEDONA CONFERENCE JOURNAL® 347

In 1980, the Rules were amended to address growing concerns with discovery abuse.
Despite the intent that liberalized discovery rules would advance the interests of fair administration of
disputes, concern mounted thar adversarial, rather than conperative, conducr drove the process. In a
landmark 1978 law review article, Magistrate Judge Wayne Brazil of California made an impassioned
plea for substantial changes to both procedural and ethical standards. Such changes, he argued, were
necessary and appropriate because:

The adversary characrer of civil discovery, with substandal reinforcement from
the economic structure of our legal system, promotes praciices that systematically
impede the attainment of the principal purposes for which discovery was
designed. The adversary structute of the discovery machinery creates significanc
[unctional difficulties for, and imposes costly economic burdens on, our system
of dispute resolution.”

Specifically, along with more far-reaching recommendations, Brazil proposed, “shifting
counsel’s principal obligarion during the investigation and discovery stage away [rom partisan pursuic
of clients’ interests and toward the court [and] expanding the role of the court in monitoring the
execution of discovery.”*

Beginning in 1980, a seties of amendments to Rule 26 addressed discovery abuses. The
amendments encouraged cooperation by sugpesting — and later requiring — parties to “meet and
confer” w, inter alia, develop a discovery plan.” By 1993, parties were made joinzly responsible for
development of the discovery plan and “for attempting in good faith” to agree to one.® When good
faith discussions failed to produce an agreement, the Rule contemplated that parties may seck court
assistance.” However, court intervention should be invoked only afier “counsel . . . has attempted
without success to effect with opposing counsel a reasonable program or plan for discovery.”* Narrow
disputes were not to be resolved by resorting to requests for protective orders or conferences with the
court.* The Advisory Committee observed that parties’ discovery obligations are intertwined with the
underlying goal of the liederal Rules to promote the administration of justice:

Given our adversary tradition and the current discovery rules, it is not surprising
that there are many oppormnities, if not incentives, for attorneys to engage in
discovery that, although authorized by the broad, permissive terms of the rules,
nevertheless results in delay. As a result . . . the rules have not infrequently been
exploited to the disadvantage of justice. These practices impose costs on an
already overburdened system and impede the fundamental goal of the just,
speedy, and inexpensive determinadion of every action.®

The amendments also provided courts with explicit authority to sanction parties who failed
to mect their obligations to engage in “good faith” discovery planning.”

Acknowledging the reality that the discovery process “cannot always operate on a sell-
regulatdng basis,” Rule 26(b)(1) was amended to address overbroad and unnecessary discovery, and
introduce the notion of proportionality, intending “to encourage judges to be more aggressive in
identifying and discouraging discovery overuse.” The amendments also recognized the duties of

13 ) y . . , . ) .
counsel to “reduce repetitiveness and eblige lawyers to think through their discovery activities in advance

37 Wayne Brazil, Yhe Adversary Character of Civil Discovery: A Critigue and Fropocals for Change, 31 VAXD. L. REv. 1295, 1296 (1978).

38 14 ar 1349,

39 Rule 26(f) was added w the Federal Rules in 1980 to provide parties with a means for judicial inrervention when facing abusive discovery tacics.
See Fedl. R. Civ. 12 26(£). 1993 Advisory Commitres Note. Ihe Rule was initially designed as an elective procedure used only in special cases upon
a party’s request. See id. In 1993, the Kule was amended to require all parties to meet as soon as pracricable and formulare a discovery plan for
subimission 1 the courL. e id. A 2006 amendment explicitly required the Rule 26(0) conference o indude discussion regarding discovery of ESI
and ussertion of privileges in cases where (hose Wpics upply. Sve i, 2006 Advisory Commitee Note.

40 Fed R Civ. B 26 ([)(2).

41 Secid, 1995 Advisury Commitee Nowe.

42 Id, 1980 Advisory Commitiee Note.

¢ id,
44 Id, 1983 Advisory Comimitiee Note (dilations and quotations omilted).
JZE]

46 T 26(b), 1983 Advisory Committee Note,
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so thart full utilization is made of cach deposition, document request, or set of interrogatories.””
Recognizing again that discovery is not w be used as an adversarial tool, but instead o ensure the
administrarion ofjusrinr, the Advisory Commirree nored that disuovery was not to be used o “wagr a
war of attrition ot as a device to cocree a party.”** Finally, by imposing on counscl the durty to sign
each discovery request, response, or objection and, thus certify the reasonableness of each, Rule 26(g)
imposed “an affirmartive duty to engage in pretrial discovery in a responsible manner thar is consistent
with the spirit and purposcs” of the Rule.” With falsc certification subject to sanctions and a
determination of reasonableness ultimately in the hands of the court, the amended Rule reflected the
role of the courts as a hackstop when parties failed to meet their ohligations rather than to diminish
thosc obligations: “If primary responsibility for conducting discovery is to continuc to rest with the
litiganls, they must be Dbljgrd Lo acl r:'sponsihly and avoid abuse.™

In 1993, Rule 26(f) was amended to omit provisions requiring a court scheduling
conference after the parties met and conferred, reserving judicial supervision of the timing, scope, and
extent of discovery until afrer the parties had conferred.” Former subdivision () “envisioned the
development of proposed discovery plans as an optional procedure,”” whereas the new Rule directed,
with few exceptions, “in all cases litigants must meet . . . and plan for discovery” prior wo
The Rule requires parties to “attempt in good faith o agree on
the contents of the proposed discovery plan.”

submitting proposals to the court.

In 2000, the scope of Rule 26(a) disclosures was narrowed w information the party
intended to use to support irs claims or defenses.” While courts rerained ultimarte auchority over the
scope of discovery, the Advisory Committee Note makes clear that cooperation prior to court
intervention was the expectation of the rule:

The rule change signals to the court that it has the authority to confine discovery to the
claims and defenscs asserted in the pleadings, and signals o the partics that they have no
entilement 1o discovery o develop new daims or defenses that are not already identified in
the pleadings. [n general, it is hoped that reasonable lawyers can cooperate to manage discovery
without the need for judicial intervention. When judicial intervention is invoked, the actual
scope of discovery should be determined au’ording ro the reasonable needs of the action.™

Principles of party cooperation were cartied forward in the 2006 amendments to Rule 26(f),
directing parties to discuss issues relating to ESI, including the form in which it should be produced.”

Tt can hardly be questioned that the amendments subsequent to Judge Brazil's 1978
critique did not fully mitigate adversarial, rather than cooperative, discovery conduct.” However, a
failure of the parties 1o comply with their obligations (o cooperate, and of courts 1o enforce those
obligations, does not negate the inherent ohligation to cooperate embodied in the Rules. As
discussed below, courts faced with complex and confrontational e-discovery disputes have
increasingly recognized that obligation. The {ollowing section discusses in more detail the specific
Rules that impliedly assume cooperation.

B. The Federal Rules of Civil Procedure Assume Cooperation

Consistent with the history just described, a careful analysis of the Federal Rules of Civil
Procedure demonstrates that the Rules both promote and assume cooperation in discovery between

47 1d (emphasis added).

49 1d 26(g), 1983 Advisory Commirree Nore,

51 See sl 26(D), 1993 Advisory Committee Note.
I

53 1d

54 Id

55 See id. 26()(1], (b)1), 2000 Advisory Cormmittee Note,

56 Jd 26(b)(L) (emphusis added}.

57 See id. 26(D), 2006 Advisory Committee Note.

58  Ser, eg., Beckennan, supra note 6, at 513 (arpuing that “civil discovery suffers [rom couceptual incousistencies wnd structural luws” requiring far-
reaching chunges W the rules).
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litigating parties throughout the litigation. While the Rules do not always precisely define how and
when cooperation is expected in the context of discovery, their framework identifies both how and
why cooperation is assumed. The spmiﬂc Federal Rules of Civil Procedure thar Pl‘DVidE a framework
for the cxpectation of cooperation during discovery include Rules 1, 26, and 37.%

Rule 1 directs thar all of the Rules be “construed and administered to secure the just,
speedy, and incxpensive determination of every action and proceeding.”® Thus, because cooperation
in discovery can reduce both the duration of the discovery period and its costs, specific Rules
governing discovery that require good faith discussions and conducr should he consrrued o promote
cooperation. Morcover, Rule 1 reinforces the primacy of attorneys’ obligations o cnsure the objectives
of the Rules are achieved — the Advisory Commiutee Note directs that attorneys, “as ollicers of the
court,” share responsibility with the court to ensure that “civil litigation is resolved not only fairly, but
also without undue cost or delay.”* Cooperation by counsel to conduct discovery, particularly
electronic discovery, efliciently and in good faith to ensure mformation sought and produced is
consistent with fair administration of the litigation is thus implicit in Rule 1's command. Conduct
that uses discovery for illegitimate adversarial purposes — to oppress, coerce, delay or evade —
contravenes atrorneys’ obligations under Rule 1.

More specifically, several subsections included in Rule 26 assume a ceruin level of
cooperation regarding discovery in the earliest stages of a case. Rule 26(a) imposes obligations on
parties and counsel to disclose certain information at the outset of htigation, including the categoties
of relevant ESL.# Pursuant w Rule 26([), the parties must confer at an initial conference alél;gout the
nature of the claims involved and certain other specifics relating to the scope of discovery.  These
obligations extend to conferences regarding the production of ESL.* In both instances of early
discussion, the opportunity exists for counsel 1o cooperate beyond simply disclosing plainly required
information. Though cooperation is not explicitly mandated under Rule 26(f), Rule 26’s command
that counscl engape in “good faith” cfforts wo develop a joint discovery plan suggests that counscl must
do more than meet 1o announce their absolute positions on contested discovery issues, without any
attempt to resolve those disputes based on the legitimate needs of the parties. The requirement to
“confer” mandarcs, at a minimum, a good faith basis for disagreements. If cooperation were not an
element of the required conference, the requirement that parties “confer” would be surplusage.

"T'he Rules also require that parties must have a legitimate basis for their discovery demands
and dispures, based on some prior, reasonable factual inquiry. This type of aupmented duty wo
cooperare, beyond the mandated inidal disclosures and conferences, may under certain circumstances
be imposed by the oblipations contained in Rule 26(g). That rule requires that parties sign discovery
requests, respouses and objections cerilying, inter alia, that each is “not interposed for any improper
purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation” and is
not “unrcasonable nor unduly burdensome or expensive, considering the needs of the casc, prior
discovery in the case, the amount in controversy, and the importance of the issues at stake in the
action.”® Whether parties can so certify withour good faith communication and transparency with the
opposing party to identfy needs, costs, and other issucs scems unlikely. Thus, the type of cooperation
The Sedona Conference® advocates in this context goes beyond the mere disclosure of certain
mandated facts, requiring, in addition, assistance and joint effort to achieve the very best discovery
provocol. In Mancia v. Mayflower Textile Services Co., the court held that Rule 26(g)’s obligation of
certification, following a “reasonable inquiry,” was “intended to impose an ‘affirmarive dury’ on
counsel to behave responsibly during discovery” — which requires cooperation and communication,

59 In a companion paper discussing how the Federal Rules address cooperarion, Professor Steven Gensler organizes the Rules into lnsters, Ss Gensler,
sispra note 3, ar 366-368. First, he notes rhar several provisions of the Rules impose duries on parties to communicate and give consideration to
posirions held by opposing parties as they engage in discovery planning. See 4. (ciring Fed. R. Civ. 12 26(F)(1), 26(F)(2}, 26 (F)(3) and 37(F)). Nexr,
Professor Gensler concludes thar a second clusrer of rules require communicarion and good faith condugt by parties after discovery dispures arise.
Sev ddl. {citing Fed. R Ciw. B 26(¢), 37((1), 26(c)(3) and 37()(5). Finally, Professor Geusler recoguizes u third dluster of rules thiat demand ygood
Taithy regarding (he content and purpose of discovery requests aind responses. See i (citing Fed. R Civ. 2 26(5(1), 26(g1 (L (8), 261 (B)iD)
and 260} (DBIGID.

60 Fed R Cin P 1

61 L, 1993
Secid,
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particularly in the realm of e-discovery.® This construction of Rule 26(g) is supported by Rule 1 and
the Advisory Committee Note to Rule 26(g), which provides in part:

Rule 26(g) imposes an affirmative duty to engage in pretrial discovery in a
tesponsible manner thar is consistent with the spirit and purposcs of Rules 26
tirough 37. In addition, Rule 26(g) is designed 1o curb discovery abuse by
explicity encouraging the imposition of sanctions. The subdivision provides a
deterrent to both cxcessive discovery and cvasion by imposing a certification
requirement that obligates each aworney o stop and think about the legitimacy
of a discovery request; a response thereto, or an objection. The term “response”
includes answers to interrogartories and to requests to admic as well as responses
1o production requests.”

Any certification of discovery requests or responses that violates the requirements of Rule
26(g) is subject to sanction, absent “substantial justification.”*

Finally, Rule 37 is entitled “Failure to Make Disclosures or to Cooperate in Discovery;
Sancrions.” Specifically, Rule 37(f) provides for sanctions for failure to “partcipate in good faith in
developing and submiuing a proposed discovery plan.” The requirement of “good faith” requires an
honesty of intent in discovery planning. That standard cannot be met by a party who has failed to
confer with the opposing side abour the scope of the claim and likely defenses in order to determine
the appropriate scope of discovery; 1o conduct pre-mneeting and ongoing due diligence regarding e
availahility, location and costs of discovering information and sharing that information with the
opposing party; to seck agreement on the form of production and the means of searching and
retrieving information; and 1o develop a reasonable discovery budget consistent with the nawure of
the claim.

In addition to the Federal Rules of Civil Procedure, 28 U.S.C. Scction 1927 allows the
imposition of costs and attorneys’ fees when attorneys engage in dilarory conducr not justified by
legitimate needs of the client, providing that:

Any awrotney or other person admirted to conduct cases in any court of the
United Stares or any Territory thereof who so multiplies the proceedings in any
case unreasonably and vexatiously may be required by the courr to satisfy
personally e excess costs, expenses, and avorneys’ [ees reasonably incurred

becanse of such conduct.”

Consistent with the approach of the Cooperation Proclamation, sanctions cnvisioned by the
statute {ocus on unjustified delay — delay legitimately based on a client’s needs is not sanctionable
under the statute.” The Proclamation requires cooperation to identify and flesh out legitimate disputes
and to provide courts with a factual foundation on which to make a decision should the parties be
unable o reach a resolution absent court intervention.

"These mechanisms pive the courts the broad discretionary authority to issue an array of
sanctons against partcs who fail to cooperate during discovery. Considered #n zofo, the Federal Rules
impose on attorneys an obligation not to engage in conduct that delays, burdens or renders litigation
unfair. ‘The means by which parties can fulfill their obligations under Rule 1 can be found in the
specific rules governing discovery conduct. The goal of the Cooperation Proclamation and associated
resource materials is to provide parameters for what good faith, cooperative conduct in electronic
discovery entails and what it does not.

66 253 ERD.
6/ Fed R Civ P.
68 Id 26(9(3).
69 28U.S.C.§ 192/ (2000).

/0 See H. CONE RER NO. 96-1234 (1980), us reprinted in 1980 U.S.C.C.AN. 2/81, 2/82.

357-58 (D, Md. 2008).
(). 1985 Advisory Conuniuee Note.
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111. COMPLIANCE WITH PROFESSIONAL CONDUQT RULES
REQUIRES COOPERATION IN DISCOVERY”

The duty to cooperate is likewise embodied in the pmfessimnal conduct rules ro which
attorneys are bound. ‘Though ethical rules discuss an attorney’s obligation to act with zeal in asserting
the client’s interests,” that duty is not unqualified.” It is bounded by an attorney’s ethical duties to
opposing counsel, opposing parties, third parties, and importantly, the tribunal and the judicial
system as a whole.”” As the Mancia court recently noted:

A lawyer who seeks excessive discovcry given what is at stake in the lirigarion, or
who makes boilerplate objections to discovery requests without particularizing
their basis, or who is evasive or incomplete in responding wo discovery, or pursues
discovery in order to make the cost for his or her adversary so great that the case
settles to avoid the transaction costs, or who delays the completion of discovery
1o prolong the litigation in order 1o achieve a (actical advantage, or who engages
in any of the myriad forms of discovery abuse that are so commonplace is . . .
hindering the adjudication process, and making the task of the “deciding tribunal
not easter, but more difficult,” and vielating his or her duty of loyalty 10 the
“procedures and institutions” the adversary system is intended to serve. Thus,
rules of procedure, ethics and even statutes make clear that there are limits o
llD\rV thf '(ld\(vl’l'sﬂl'y Sysfflll mﬂ’v Dk’ffﬂrl’ dl]rillg disl,ovffy.”s

Professional conduct rules require attorneys to simultaneously meert ethical duties to their
clients and the tribunal and o conform their conduct to the requirements of the law.™ Indeed the
Preamble to the Model Rules of Professional Conduct ("MRPC”) upon identifying zealous advocacy
as the attorney’s role immediately confines that duty — it is subject w the “rules of the adversary
system.”” Other limitations on zealous advocacy are replete throughour the Preamhle,” and are
reflected in specific rules.

The need for litigators to halance simultaneous ethical duties is nothing new.” Apart from
the cthical duties implicated by discovery conducr, discussed below, the list of cthical obligations to
ensure the {airness and integrity of the justice systemn that trump atorneys’ duties (o their dient is
lengthy and familiar. l'or example, counsel has a duty to inform unrepresented persons with incerests
potentally adverse to the chient of that adversity and must refrain from giving them any legal advice,

71 While professional conducr is governed by state-adopted ethical rules, the discussion in this section necessarily focuses on Model Rules. The Model
Rules, and much of their commenrary, however, have been adopted, in large parr, by nearly every state. See Model Rules of Professional Conducr,
Dates of Adopdon, Am. Bar Ass'n, awilable a¢ hup://swww.abaner.org/cpr/mrpc/alpha_states.html; State Adopdon of Comments To Model Rules
of Protessional Conduct as of February 2009, Am. Bar Ass'n, available ar hrep://wsw.abanet.org/cpr/jclr/comments.pdf. In addirion to srate
conduct rules, other relevant state-issued guidelines, apart from ethical rules, may apply. See, e.z. California Arrorney Guidelines of Civility and
Professionalism. Sec. 9, available ar www.calbar.ca.govcalbar/ pdfs/ reports/ Aury- Civility- Guide.pdf: The Texias Lawyer's Creed, Sec. 3, Paragraphs
14-19, avaidable at hup://wivwitesasbar. com!Content/ContentGroups/Bar_ Groups/Foundarions1/Texas_Bar_Foundation/T_Lawyers_Creed hrm.

72 SeeModel R. Prot’l Conduct Preamble Paragraph 2 (“As advocate, a lawyer zealously asserts the client’s position under the rules of the adversary
system.”); 14, 1.3 emr. 1 (The obligation to serve a client diligently requires the attorney to “act with commitment and dedication t the interests
af the client and with zeal in advocacy upon the clientt behalt™).

73 See Sylvia Stevens, Whither Zealé Defining “Zealous Representation,” Oregon Srate Bar Bulletin, July 2005, am«’nhe ar
hrtp Jvrvew.osbat. org/pubhcﬂnom/bulletm/()))ul/barcoumel hrml; Allen K. Harris, Zealous Advocacy: Duty or Dicta: Have the Z” Words Become a

Disservice to Lawyers’, OXLAHCMA BaR JOURNAL , ameilable o hup://swww.okbar.org/obj/ardcles_03/121303harrs.hun. Both commentators note
that when the ABA Model Rules replaced the Code of Professional Responsibiliry, the term “zeal” was not included in Rule 1.3. While the word

“zeal” remains in the Preamble ﬂnd Comment to Rule ».3, the dury imposed by the Rule is “reasonable diligence and prompmess.” Model R. Prof’l

Conduct, 1.3. L'his with the R (Lhird) of the Law Governing Lawyers, which notes that a lawyer’s obligation o

on behalf of the chent i not unlimited: “'I he Preamble to the ABA Madel Rules of Professional Conduct (1983) and EC 7.1 of the
ABA Model Code of Professional Responsibilicy (1969) refer to a lawyer's dury to act ‘zealously’ for a client. ‘I'he term sets forth a wadidonal
aspiration, bur ir should not be misunderstood to suggest that lawyers are legally required to funcrion with a cercain emorion ot style of lidgating,
negodating, or counseling, For legal purposes, the term encompasses the duties of competence and diligence.” See RESTATEMENT (1HIRD) GF THE
L GOvERKING LAWwYERS Section 16 cmt. d,

74  Commentary to Model Rule 1.3 confines the obligation to act with zeal to “whatever lawful and ethical measures are required ro vindicare a client’s
cause.” Model R. Prof’l Conduct 1.3, crt. 1.

75 Mancia v. Mayflower léxzile Sevve. Co., 253 ER.D. 352, 362-63 (D, Md. 2008},

76 SeeModel R. Prof 1 Conduct Preamble Paragraph 1 {laweyer is both representative of clients and officer of the court)s id. Paragraph 5 (‘A lawyer's
wnduct should conform Lo the requiretens of the faw, both in professional service w dlients and in the lawyer's busitiess and personal ulfuirs. A
Luwyer should use dhe law’s procedures only fur legitimate purposes and not t barwss or intimidate others. . .. While it is a lawyer’s duty, when
tiecessury, (0 dull:uLe the rectitude of official active, it is ulso u lawyer’s duty 10 uphold legal process.”).

f/  Jd. Paragraph 2.

/8 Secdd. Puragraph 4 (“lawyer should keep in conflidence information relating o representation of  dient except so far as disdosure is required o
permitled by the Rules of Professivnal Conduct or other law”); i Paragraph 9 (awyer hus an “obligaion cealously o protect und pursue a client’s
lq,uluune interests, within the bounds of the law, while mainaining a professivnal, wurteous and dvil attitude wward all persons involved in the
legral systewm.”).

79 See Wendel, sipra nole 2, ut 895,
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though doing so may be beneficial to the client.® To fulfill cheir duties as officers of the court,
attorneys must report adverse controlling authority to the court, even where opposing counsel has not
done so, and correct even inadvertent misstatements of marerial fact or law, though doing so is
contrary to the client’s interest. Morcover, counsel is bound by these dutics to the tribunal cven
where compliance requires disclosure of confidential informartion.” Similarly, counsel must withdraw
from representation, regardless of the impacr on the client (subject, of course, to court approval) when
continued representation would require a violation of cthical rules or other law.® The list of
mandatory ethical obligations that may be contrary wo the clients interest goes on.

Thus, lawyers’ obligation of zcalous advocacy is confined by, rather than in conflict with,
their Dhl_igalions 1o the court.™ As discussed below, while there is 2 placs for zealous advocacy in
discovery, an attorney’s ethical and procedural obligations to cooperate with opposing counsel are not
subjugated to the conceprt of zealous advocacy. Meeting one’s duty to a client does not excuse failure
1o identily sources of and Pl’l)dll(‘t‘ hasic evidence smlghl in discovery,” [rivolous discovery requests,
unfounded objections in discovery,™ false representations or certifications to the court,” or discovery
delay for delay’s sake.®

A. The Duty to Expedite Litigation Requires Cooperation

First and fundamenally, an attorney’s ethical duty to conform his or her conduce o the
requirement of the law unquestionably requires, in the context of discovery, compliance with
proccdural rules of the court.® As discussed suprd Parc 1LB, those rules include Rule 1 of the
Tiederal Rules of Civil Procedure, noting an attorney has an obligation, as an officer of the courr, w
avoid undue delay and cost;” Rule 26(f), which assumes a certain degree of cooperation in
discovery planning; and Rule 26(g), requiring an attorney to certify that discovery requests and
responses are not made for an improper purpose. Consistent with those rules, Rule 3.2 of the
MRPC requires attorneys to make reasonable cfforts to expedite litigation. Refusal to cooperate in
discovery by making overly broad or unnecessarily costly discovery requests or objecting to requests
without legitimate foundation is inconsistent with the duty to expedite litigation. Cooperation in
discovery planning is thus assumed not only by the Civil Rules, it is among the obligations of Rule
3.2 of the MRPC.

Cooperating to expedite discovery does not conflict with any notion of zealous advocacy.
First, the dury to c‘.{pcdire must be “consistent with the interests ufl/Je client”"" Thus, neither Rule 3.2
nor the cooperation envisioned by the Proclamation would require counsel to forego pursuing even
time-consuming resolution of discovery disputes necessary (o serve the legitimate interests of the
client. For example, cooperation does not foreclose objections o expansive discovery requests after a
thorough inquiry about the nature and sources of responsive information. Cooperation does,
however, require communicaiing with opposing counsel about the basis for the objection and

making a good faith effort to narrow discovery and achieve a mutually agreeahle solution. Second,
failure to make reasonable cfforts to cxpedite can only be founded on the legitimate intcrests of the
client. What Rule 3.2 and the procedural rules, as emphasized here and advanced in the

Proclamation, do forbid is discovery delay for the purpose of delay only. Though delay for delay’s sake

80  See Model R. Prof’l Conduct 4.3, et 1.

81 See id. 3.3(a), cmr. 11 (noting that the wruth-seeking judicial process takes precedence over the clienc’s inerest in such cases).

82 Seeid 3.3(c).

83 Seeid L.16(a)(1).

84  For an actual conflict to exist berween rules regarding zealous advocacy and duties to the court, it must be impossible for an attorney to comply
with both obligations. However, the MRIC, by making clear which rules are mandatory and which are aspirational, establishes that some duties
will take precedence over others.

85 See n re Seroquel Prods. Liab. Litig., 244 ER.D. 650, 665 (M.D. Fla. 2007) (failure o produce usable and reasonably accessible documents
resulring from failure to cooperare was sancrionable conducr).

86 See Mudel R, Prof’l Conduct 3.1, 3.4(d).

87 Seeid 3.3.

88 Seesdd 3.2, cnt. 1 (“The quesiion is whether u competent lawyer acting in youd fuith would regard the course of action as buving some substantial
purpose vther than delay”).

89 Ser dd. 3.4(¢) fan attorney may not “knowingly disubey an obligation under the rules of  tribunal except for an open refusal bused on an assertion
that 1o valid obligation exisus™); id. Preamble Paragraph 5 (lawyer's conduct should confuru o the requirements of the law”); see abo Wendel,
supra note 2, at 919 (Rules 3.4 (0) and 3.4(d) require wilorneys o muke good fith effurts w abide by civil discovery rules).

90 See Fed. R. Civ. B 1, 1993 Advisury Committee Nule.

91 Model R, Prof’l Conduct 3.2 (etnphusis added).
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may benefit the client, the rules do not recopnize that benefit as a legitimate interest.”* Consequently,
good faith cooperation in discovery to meet the obligations of Rule 3.2 works in tandem with, not
in opposition to, the concept of zealous advocacy.

B. The Duties of Candor to the Tribunal and Fairness to the Opposing
Party Require Cooperation

The duty to cooperate in discovery is also embodied in Model Rule 3.4 which prohibits a
party from obstructing another party’s access to evidence or unlawfully altering, destroying, or
concealing a document or other matcrial having potendal cvidendary value. When failure w
cooperate in preservation, discovery planning, and production results in obstruction or destruciion,
attorneys violate not only procedural rules that risk court-imposed sanctions, they risk disciphine by
the state ethics enforcement authorities.” Where ESI is involved, obstruction or destruction does not
require allirmative acts it can result when counsel sitnply does nothing. For example, failure 1o
engage opposing counsel in a meaningful dialogue abour preservation obligations can result in
destruction of relevant evidence from routine operation of document destruction and retention
systems. Additionally, failure ro cooperate in discussions regarding a meaningful electronic discoyery
plan based on information about each party’s custodians and electronic storage systems may in itself
be obstruction. As discussed more fully supra Parc II, the Federal Rules require participation in a Rule
26(f) conference to discuss ESI issues. Tn addition to Model Rule 3.4 candor and fairness
requirements, Model Rule 1.1 requires that counsel provide “competent representation,” which is
defined as requiring “legal knowledge, skill, thoroughness and preparation reasonably necessary to the
representation.” To fulfill these corollary ohligations to meet and confer in candor and with
competence, counsel must be sufficiently informed and knowledgeable about the client’s existing
sources of EST and data management and sworage systems, and prepared 1o discuss them, at the Rule
26(f) conference. That is hecause, as one commentator noted, in an age of electronic information, “it
is, as a practical marter, impossible to get meaningful discovery if onc side refuses to discuss the
parameters of what constitutes a reasonable search, leading o unfair and oppressive resulis >
Likewise, a responding party engages in obstructionist conduct forbidden by ethical rules when it
refuses o discuss means of narrowing the opposing sidc’s proposed scarch provocol, though it has
superior informarion about what methodology is likely to produce responsive documents, and then
dumps a clearly unmanageable number of documents on the requesting party.”

A knowing failure to comply with civil discovery rules that assume cooperation could
likewise violate Rule 3.4(d)’s admonition that an attorney may not knowingly disobey the rules of a
uribunal except when based on a non-frivolous assertion that no valid obligation exists. Thus,
attorneys who sign discovery requests, disclosures, or objections that were made with an improper
putpose ot that are unreasonable or unduly burdensome violate not only Rule 26(g), they also
violate Model Rule 3.3 by making a {alse statement of fact 1o the tribunal. Rule 26(g) was intended
o impose on counsel an affirmative dury to behave responsibly in discovcry. Thar Dhligarinn, as the
Mancia court noted, “requires cooperation by counsel to identify and fulfill legitimate discovery
needs” while avoiding unduly costly and burdensome discovery.” In the context of electronic
discovery, it will nearly always be preferable for counsel to certify the propriety of their discovery
requests or objections after engaging in cxtensive cooperation priot to the commencement of
discovery. For example, producing parties can, with more certainty, conclude requests are overly
broad or unduly burdensome or that sources requested to be searched are unlikely to yield
documents admissible in cvidence after mecting with opposing counsel o discuss the opposing
side’s needs, investigating and evaluating the client’s existing sources of ESI and the client’s data

92 Commentary to Rule 3.2 recognizes that the benefits of “improper delay” — one withont a “substanrial purpose other than delay” or for the
“purpose of “frustraring an opposing party’s attempt to obtain rightful redress or repose” — are “not a legitimare interest of the client”. Model K.
Prof’l Conduct 3.2 cmt. 1.

93 See Qualeows Inc. v Broadconsn Covp., 539 E Supp, 2d 1214 (8.D. Cal. 2007). In a patent infringement action, the defendant alleged that the
plaintifl’ bud intentivoully hidden the existence of cerluin putents from an international stundard-seuting consortium until the consortium had set
standards und, 1 comply with those standards, the industry had developed products that necessarily infringed va the plainti(’s patents. L'he court
found for the defendants on the merits and following trial entered un vrder detuiling the plainiil’s actions 1o obstruct discovery and instructing
plaintifl™s counsel Lo show cause why they should not be sanclivned and face professional discipline, The court characterized plaintill’s counsel’s
actions as “gross litigation misconduct,” the court detailed “constun stonewalling, cnceulimeny, and repeated misrepresenttions,” induding the
withholding of over 200,000 pages ol relevant ermails and electroniv docurments.

s and Profescionalism in ihe Digital Age: Ninth Anmual Geongis Sprposizim on Fibies and Profe oo, swpre wole 19, al 874,
an 8/5-87/ (discussing Kipperman, sspra note 1)
$5/-58 (D). Md. 2008},

95 Se
96 Muncia v. Mayflower Tetsle Serws. Co., 253 ER.D, 554
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management and storage systems, and communicating with the opposing side about those systems.
Similarly, parties requesting discovery can more accurately certify that the request is neither
“unreasonable nor unduly burdensome”  thar it is narrowly tailored  afrer conferring with the
opposing side to understand potential sources of information, the means by which that information
will be retrieved, the costs of doing so, and potentially less burdensome sources of information.””

While neither Rule 3.2 nor Rule 3.4 explicitly require cooperation, aworncys will be hard
pressed 10 meet cheir obligations under these provisions without cooperating on the scope, nature,
and means of discovery both prior to discovery’s initiation and throughout the litigation.

C. Ethical Rules Do Not Subordinate the Duty to Cooperate to the
Duty of Confidentiality

The duty of confidentiality has long co-existed with discovery obligalim)s and other ethical
duties to the court. Though some have argued that secking an informational advantage by minimizing
documents provided to the opposing party is firmly grounded in the duty to preserve client secrets
and protect privileged informarion,” thar assertion does nor answer whether an artorney violates his
ethical duties to the court, not to mention his obligation to follow federal and local rules, when he
withholds information requested by opposing counsel that is not privileged. At least one court has
ﬁ['mly erCLer rllc ‘drgll[‘nfnr rllar ZC'{]IOllS adVOCaCy Oblig’drcs LOllnSCI o constrie diSLOVCry I'qulcsrs
narrowly to withhold documents harmful to the client.” The duty of attorneys to conform their
conduct w the law prohibits them from withholding information that the Federal Rules require be
produced upon good faith discovery requests or that would he produced if the parties engaged in
good faith discussion abour the nature and scope of discovery sought. While cooperation does not
require attorneys (o volunteer sinoking gun documents that opposing counsel has not requested, it
does require good faith efforts to producc information that the attorney reasonahly understands is
being soughr.

In the context of clectronic discovery, the duties of confidentiality, loyalty and zealous
advocacy do not excusc failure to cooperare with opposing counsel in identifying likely sources of
responsive ESI and developing appropriate search protocols that are likely to produce documents
counsel knows the client possesses and the opposing party secks. This does not mean that counsel
must steer the opposing side to harmful documents. However, counsel may not use his superior
information as to the location or nature of responsive documents to thwart good faith discovery
requests by refusing to engage cooperatively to identify the sources likely to contain relevant
information and the search termns likely 1o produce responsive documnents.”™

Thus, where the Federal Rules assume cooperation, the cthical duties discussed above will
likewise require attorneys to adhere (o the cooperation expected under the Federal Rules. Moreover,
even under circumstances where the Federal Rules do not cxplicirly address discovcry conpcrarion, an
attorney’s cthical obligations under Rules 3.3 and 3.4 might nonctheless require cooperation.

IV. Courts RECOGNIZE BOTH THE NEED FOR COOPERATION
AND T11L OBLIGATION 10O COOPLRAIL

Courts have long recognized the need for attorneys o work cooperatvely o conduct
discovery, a need that has grown with the volume of 1i51 now typically involved in litipation. More
recently, this recognition is often expressed as frustration over haying to decide an avoidable dispute or
simply an exasperated call for cooperation among counsel. For example, faced with overreaching

97 Seeid. ar 338 (noting thar although overbroad discovery requests are served in part because parties do nor have enough information to narrowly
tailor thei, that LJ.lfﬁuulLV s avoided by couperating prior to serving the request).

98 See Beckerman, spra note 6, at 526,

99 See Wendel, sipra uote 2, ut 914-18 (discussing Wah, Physiciam Ins. Exvh, & Awn w Fisone Corp., 858 P2d 1034 (Wash, 1993). In
Washingtos State Physicians, delendant objected 1o plainiill’s request for documents fur wny drug other than the specillc product at issue in the
liigation where defendant knew dovuments relating (o other drugs contined information about the tuaicily of the active ingredient in the product
in suit. The court rejected defendant’s angument that its ethical duties w the dient required it w both construe discovery requests nurrowly and
avoid turning over dunaging documents, concluding i defendanc’s objections “dul ot corply with cither the spirit or the letier of die discovery
rules and thus were signed in violation of the certification requiretnent,” 858 R2d i 1083,

100 See Eibies andd Professionalism in the Digitad Aye: Ninih Annuel Georgia 3 on Bthics and I e, supras note 19, al 874877,
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discovery demands by one side and obstinate resistance to production by the other, one court
observed that “the gravest error committed by the Magistrate was thinking thac the parties could meet
and confer to discuss any outstanding discovery requests” and concluded simply that “[t]his Court
demands the mutual cooperation of the parties.”* Courts further recognize that counsel’s role as
advocate in an adversarial system is not inconsistent with cooperating “to achieve orderly and cost
ellective discovery of the competing {acts on which the system depends” and that the “rules of
procedure, cthics, and cven statutes make clear thar there arc limits o how the adversary system may
operate during discovery.”™* As noted by the court in fn re Seroquel Products Liability Litigation:

| T|he posturing and perulance displayed by both sides on this issue shows
a disturbing deparwure from the expected professionalism necessary to get this case
ready {or appropriate disposition. Identilying relevant records and working out
technical methods for their production is a cooperative undertaking, not part of the
adversarial give and take. This is not to say that the partes cannot have reasonable
dispurrs 1'rgarding the scope of discovery. Bur such diSPll[ES should nor enrail endless
wrangling about simply identifying what records exist and determining their format.
This case includes a myriad of significant lepal issues and complexities engendered by
the number of plaintiffs. Dealing as effective advocates representing adverse interests
on those matters is challenge enough. It is not appropriate to seck an advantage in
the litigation by failing o cooperate in the identificaidon of basic evidence. ™

As discussed in Part II above, courts also recognize that the Federal Rules of Civil Procedure
encourage and in many respects assume cooperation during discovery. “The overriding theme of [the
2006] amendments to the discovery rules has been open and forthright sharing of information hy all
partics to a casc with the aim of cxpediting casc progress, minimizing burden and cxpensc, and
removing contentiousness as much as practicable.”* Thus, courts have held that counsel must confer
and engage in good faith, meaningful discussions with the opposing party on discovery issues;***
refrain from making discovery requests that are overly burdensome, costly; or disproportionate o the
1 make a reasonable inquiry inro the factual basis for discovery nbim’rinns and avoid
boilerplate objections; ™ refrain from substantally un)usuﬁed discovery arguments;'*® perform a
rcasonable scarch for documents on a timcly basis;'” nepotiate reasonable and workable scarch
protocols;"" provide accurate information to the court about steps taken in discovery;'"' provide a
knowledgeable 30(b)(6) witness on I'l issues;** and, in appropriate situations, cither introduce expert
testimony to support the suitability of search and review protocols, or avoid the need for expert

testimony by cooperating with opposing counsel to create a mutually agreeable protocol.™

issue ar stake;

Even where courts decide discovery disputes without determining that the conduct of either
side has violated proceduml or ethical rules, courts are incrcasingly urging parties, often in frustrated
ot blunt language, to attempt to resolve or avoid such disputes by discussion and cooperation. Faced
with a discovery dispult' caused by the (ailure of the parties and a nonparty (o provide “careful
thought, quality control, testing, and cooperation with opposing counsel in designing search terms”
for the production of ESI, onc court found itsclf “in the uncomformable position of having to craft a
keyword scarch methodology for the parries,” and concluded simply thar “the best solution in the
entire arca of electronic discovery is cooperation among counsel.”* After a detailed but restrained

101 Marion v. State Farm Fire and Cas. Co., 2008 WL 723976, at *3-4 (8.D. Miss. Mar. 17, 2008) (internal quotations omirwed). See 4o Iz e Seroguiel,
244 ER.D. 630, 660 (M.D. Fla. 2007).
Mancia, 253 ER.D. at 361-62 (citing the Cooperation Prociamation).
244 ER.D, at 660,

Board of Regewts of the Univ. of Nebracka v. BASE Corp, 2007 WL 3342423, ar ¥3 (D. Neb. Nov. 5, 2007).
See Mancia, 253 ERD. ar 36465, See also CBY Flint Fartners, LLC 0 Returs Path, fnc., 2008 WL 4441920, ar *3 (N.D. Ga. Aug. 7, 2008);
Mikron Indus., Ine. v Hurd Windows ¢ Door, 2008 WL 1805727, ac ¥1 (W.D. Wash. Apr. 21, 2008).
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106 See Mancia, 233 ER.D. av 338; Marjon, 2008 WL 723976, at ¥2, ¥4,
107 S

108

109

110

D, wl 35859, 364,

rers, “OOS WL 4441920, L *2-3.

2008 WL 3833384 al *8, *1
4, 18 (S.D.

15 (N.D, Cal. Aug. 1
09} iting the Cooperation Broclamation). See aleo In re Serogiel Prods,

o

g Co7p., 25 LNLY.
itig, 44 ERD. 650, 664, 664 (M D. Fla. ’00/)
Ceithley, 2008 WL 3835384, ul *1, 10, 13, 15-16.
See Ideal Asrosmiih v Aevirenic USA, Tue., 2008 WL 4693374, at *2— (W.D. Pu. Ot 23, 2008).
113 See Victor Stanley, Inc. v Crestive Pipe, Inc., 250 ERD. 251, 260 1.10 (D. Md. 2008).
114 Gross Comeir. Awocs. v Am. Mfers. Mut. Tns. Co., 256 ERD. 134, 136 (S.D.N.Y, 2009) (citing the Cooperaiion Procumation).
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discussion of a series of unnecessary disputes over the scope of document requests and interrogatories,
the adequacy of responses to such, and claims of privilege, another court noted that “the costs
associated with adversarial conduct in discovery have become a serious burden not only on the parties
but on this Court as well.”*** The court went on to comment that “counscl’s obligations to act as
advocates for their clients and o use the discovery process for the fullest benefit of their clients . . .
must be balanced against counsel’s duty not to abuse legal procedure,” and “reiterate|] its advice w0
counsel w0 communicate and cooperate in the discovery process.”* Indeed, courts faced with
protracted discovery disputes often lament the conduct of both sides and initially decline w0 make a
decision, instead instructing the parties to confer and attempt 1o resolve the issues.'” Other courts,
having decided some or all pending discovery dispurcs, urge (if not plead with) the partics o meet

and confer as to future disputes rather than repeat the process.’

V. THE BENEFITS OF COOPERATION

As these cases supgest, attorneys can expect courts to increasingly enforce cooperation
obligations imposed by procedural and ethical rules and to urge parties in increasingly strong terms to
cooperate in ways that may go beyond what such rules and ethical requirements requite. "’ Given this
pressure from the bench, the unrelenting growth in the volume of electronic dara, the economics of
modern litigation, the financial and strategic benefits of cooperation, and the costs and risks of
obstructionist conduct, cooperation in discovery is no longer metely desirable or laudatory, bur rather
is imperative to advance a client’s interests.

A. The Economic Imperative to Cooperate in Discovery

"I'he most swraightforward reason for parties to cooperate throughout the discovery process
is simple cconomics — unnccessarily combative discovery wastes time and moncy. While this has
always been the case, the increased volume and complexity of discoverable ESI in modern litigation
has increased the costs of combative approaches to discovery as well as the potendal savings of a more
cooperative apptoach. While a 1983 study found “relatively little discovery occurs in the ordinary
lawsuit” and “no evidence of discovery in over hall our cases,”” a lawsuit between corporations may
now involve “mote than one hundred million pages of discovery documents, requiring over twenty
terabytes of server storage space.”” Obviously, this increase in the volume of documents and other
information po[rnrially responsive to disuovﬂ'y requests dirn’rly increases discovrry costs. Moreover,
the inherent complexity of ESI (such as multiple storage locations, varying formats, obsolete
technology. metadara, and dynamic information) further increases the costs of preservation, review,
and production. As a result, an adversarial approach to discovery, which might once have resulted in a
minor but tolerable increasc in litipation costs, could today substantally multiply such costs,
potentially changing litigant behavior and often making discovery costs case-determinative.

Evidence increasingly indicates “thar the sheer volume and complexity of clectronically stored
information (ESI) can increase litigation costs, impose new risks on lawyers and their cliencs, and alter
€\'[)€Ct:1ﬁ0ns :lhollr I[I(CI}’ court OlerOmCS.»IL Whéré Sllch CXp:lnSi\'C diSCO\'Cry' m?ly' once h:lve beCn The
cxception to the rule,™ it can now account for as much as nincty percent of total litigation cxpenses.
Increased volume is a primary culprit, as modern discovery “muay encompass hundreds of thousands, i not

millions, of clectronic records.™ I'or example, the amount of ST is estimated to have increased chirty

&

Gipsons v. Sw. Belf fel. Co., 2009 WL 790203, ar *21 (D. Kan. Mar. 24, 2009) (citing Rule 26(g) and Mancia v. Maglower Iextite Seves. Co., 253

ER.D. 35, 339 (D. Md. 2008)}.

116 14

117 See, e.g., Dunkin’ Donuts Franchised Kests. LLC v Grand Cent. Donurs, Inc., 2009 WL 1750348, at *4 (E.D.N.Y. June 19, 2009) (citing the
Cooperation Procls ).

118 See, e.g, Marion v Stare Farm Fire and Cae. Co., 2008 WL 723976, at ¥4 (S.D. Miss, Mar. 17, 2008).

119 See Newman . Bosders, Ine., 257 ER.D. 1, 3 n.3 (D.D.C. 2009) (noring “the perceptible wend in the case law that insists that counsel genuinely
attempt w cesolve discovery disputes” and dting the Cooperasion Procumaiion)

120 David M. lrubek, et al., 75e Cosic of Un.,ww guwm 31 UCLA L. Rav. 72, 89-90 {Oq., 198.})

121 Robert Douglas B ¢ s of the Stormy E-Discovery Seas, 10 RICH, | H. 53, a 21 (200&)

122 James N, Derwuzos, I\deul.n M. Puce & Rubcn H. Anderson, T/'t Leyal and Econowsic nplic 5 u/ Electronic Discovery. Jor Future
Research, RAND Institute for Civil Justice, 2008, at ix, availuble at hup {rand.org/ pubsfociasional papers/2008/RAND OPlb_) pdf (hereinalier
“Dertouzos, el al.”).

123 Set, e.q., Trubek, sipra note 120, at 91,

124 See Mike Dolan 8 John Thicketl, b,

125 Hopson v City of Batiimore, 252 ER.D.

g and Offihoring, /1 TEG B, 1. /30, /30 (Ot 2008).
8, 244 (D, Md. 2005},




269

2009 THE SEDONA CONFERENCE JOURNAL® 357

percent annually from 1999 through 2002 alone.” Businesses in North America alone send and store an
estimated 2.5 uillion new e-mails per year."” Consequently, larger corporate parties have expansive
amounts of discoverable ESL"™ while even individuals and small businesses often have quantities of data
“substandally out of propottion to their ability to bear” the tesulting costs of discovery.'”

The inherent complexity of EST also creates new and potentially costly issues in discovery.
Deleted informaton is often not actually destroyed.™ ESI often changes dynamically and can even
change merely by being accessed.” Hidden metadata can include responsive information but can be
difficult for the unprepared to preserve and produce.*” Difficult to manage backup data may be
responsive and need o be preserved, even if not scarched and produced.™ In additon, ESI typically
resides in many locations, ncluding hard drives, network servers, {loppy disks, backup tapes, PDAs,
thumb drives, smart cards, and cell phones.”” It includes voice recordings as well as wext documents,
and instant messaging. And, emerging social media promise to increase the complexity and cost of e-
discovery."” These complications magnily the cos

ssues raised by the sheer quantity of electronic
documents. In addition, they can expose unprepared parties to spoliation claims for failure to preserve
and produce.”

"T'his increase in the volume and complexity of documents in roday’s digital world lias not,
however, altered the basic rules of discovery.” Documents must still be preserved, collected and
l’f'ndllhcd, Of}cll Aar g['car cost. In 0one case, I'Csrnfﬂrion Of:dﬂrﬂ ﬁ'onl wo l]ll[]drcd b'fl{;klll) rﬂl’cs was
estimated to cost $9.75 million even before the recovered documents were reviewed.”” Beyond the
cost of preservation and collection, ESI is still generally reviewed by attorneys for relevance and

that some now estimate may account for as much as 75-90 percent of the costs
of e-discovery.” Production and review, even in smaller cases, can cost hundreds of thousands of
dollars.* Businesses now [requently spend more money o prepare for electronic discovery through
technology ay be

126 See Dertourzos, or al., supra nore 122, at 1 (citing School of Tnformation, Umvcrury of California ar Rerkcley, How Much ]n]/rmmzm« (7005))

127 Danicl Hodgman, A Part is the Storm?: The Problematic and Shallow Saf: Havbor jor Flectrnic Discovery, 07 Nw. UL LRIy 276 (2007)
(citing David Narkicwicz, Flecimnic Disconery and Fuidence, 75 PUNNSYLvANIA TARVER 57 (2003)).

128  Sec Brownstong, supra notc 121, at 53,

129 Hon. Shira A. Scheindlin 8 Jeffrey Rabkin, Electronie Discovery in Federal Civil Lirigation: Iy Ruls 34 Up o the Task?, 4. B.C. L. Ruv. 327, 349 (2000).

180 See e, United States v. Crim. Trinmph C ital Growp, Inc., 211 BRD. 31, 46 n.8 (D. Conn. 2002) (“When a uscr delctes a file, the dara in the
file is not erased, bur remains intacr . ere it was stored until the operating system places other data over

131 See Hodgman, supra note 127, at 273 (cmng THE SEDORA PEINCIPLES: BEYT PUACIICHS RECGMAENDATICNS & PUNCULES FOR ADDEESSING
ELkLlllONLV Document Prosucrion (2007)).

132 “Courts generally have ordered the production of metadata when it is sought in the initial document request and the producing pacty has nor yet
produced the documents in any form.” Agwilar 2. and Customs Div. of the U.S. Depr. of Homeland Sec., 255 ER.D. 350,

357 (S.D.N.Y. 2008); I re Priceline.com Inc. Sec. Litig, 233 ER.D. 88, 91 (D. Conn. 2005) (production ardered in TIFF formmat with
correspanding searchable meradata databases)s Williams v. Sprint!United Mgms. Ce., 230 ERD. 640, 654 (D. Kan. 2005) (ordering, production of
Excel :p[eads%feﬁ with metadata even though no request had been made ini[ially because producing party should reasonably have known that
metadata was relevant). Buz sce Wyeth v. Impac Lab., Inc., 248 ERD. 169, 17 (D, Dél. 2006) (*reviewing [metadara) can waste lirigarion
resources”); Williams, 230 ER.D. ar 651 (* Emergmg standards of eleconic mscoverv appear to articulate a general presumpuon against the
produmon of meradata”); Michigan Firsr Credit Union v. Cumis Ins. Soc., Inc., 2007 WL 1098213 (E.D. Mich. Nov. 16, 2007) (declining to
require production of documents in narive formar due ro burden concerns

133 Sea, eg., Welle v Xpede, 2007 WL 1200955 (M.D. Fla. Apr 23, 2007) (producing party has dury to search hard drives, servers, and backup rapes
for responsive deleted emails and s Zabuiake v. UBS Warburg LLC, 217 ER.D. 509 (S.D, 3) (requiring recovery and productdon of all
delered emails relevant to dhcrlmmmon and reraliadon claims); Renda Marine, Inc. v Unite 58 Fed. CL. 57 (2003} (requmng production
of backup tapes after finding that numerous relevant emails were delered); Samide v Roman Catholic Diocese of Brooklym, 5 AD.3d 63 (N.Y. App.
Div. 2d Dept 2004) (requmng recovery and produmon of all relevant deleted emails). See @ise Thomas Y. Allman, et al., Preservation, Management
and ion of Sosirces of Inf ion thar are Not R Accesible, The Sedona C ‘Warking Group on Elecrronic Document
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135 See Covad Comme'ne Co. v Revonet, Ine., 258 ER.D. 5, 16 (D.D.C. 2009) (“['1']he universe of items to be considered for production is ever
expanding with the ubiquity of e-mail and other forms of elecronic communication, such as instant messaging and the recording of voice
messages. Electronic darta is difficult to destroy and storage capaciry is increasing exponentially, leading to an unfortunate tendency to keep ESI
even when any need for it has long since disappeared. 'Lhis phenomenon - the annth:sls of a sound records management policy - leads to ever
increasing expenses in finding the data and reviewing it for relevance or privilege.”
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unable to make.*** Ultimarely, these discovery cost increases “could dominate the undcrlvmg stakes in
dispute” and even lead parties w decide against hitigating meritorious claims or defenses.”

Against this backdrop of increasing volume and complexity of ESI magnifying the costs of
discovery, antagonistic discovery strategies can be even more expensive and problematic than in the
past. Such strategies “lead to delay as well as expenditures of much time and money on repetitive
scope-of-discovery issues.”*® With the smaller scope and complexity of paper-based document
discovery in litigation in prior years, these delays and cost increases could be minimal, or at least more
wlerable. TTowever, given the already substantially increased cost of discovery in lighr of the increased
volume and complexity of ESI, the incremental costs imposed by combative approaches to discovery
and unnecessary discovery disputes can be even more problematic.

This additional burden on parties and the judicial system is, in large part, avoidable.
Commentators note that elecironic discovery’s complications and expense can be most problematic
when the information is “not managed properly.”“ While the proliferation of 1i5I and its particular
atuributes have increased discovery costs in many ways, ESI by its very nature is particularly
susceprible of being properly managed so as to limir costs. For example, ESI can be more accessible
than paper records. Once identified and collected, ESI is generally casier to de-duplicate, sort, search
and otherwise process in bulk. It can also be easier to actally handle and produce.#

Agreement between parties on key parameters such as the identity of custodians whose data
will be preserved and/or collected; the date ranges, search terms, and methodologies 1o be employed
by the parties To identify responsive data; and the formart(s) in which document producrion will occur

as the potential to unlock EST’s more useful attributes to reduce discovery expenditures for all
has th tial to unlock ESI y eXp:
parties. Early agreement on such key parameters makes it much less likely that a party will be ordered
to supplement its production (and thus incur the expense of repeating searches, reviews, and
production) because its opponent convinees a court that the producing party’s unilateral choices were
oo narrow or otherwise inappropriate. In a survey of 2,690 attorneys recently involved in federal
litigation, more than 60% of respondents, representing both plaintiffs and defendants, “agreed” or

w o « .

sstrongly agreed” with the statement, “[tlhe partics ... were able to reduce the cost and burden of the
case by conperating in discovery.” Lee ET AL, supra note 19, ar 30-31.

In this regard, cooperation does not mean simply volunteering data or information. Rather,
cooperation suggests carly, candid, and ongoing exchanges between counsel. For cach side, these
exchanges must address both the potentially discoverable information which that side possesses and its
needs for information in the possession of the other side. Such dialogue can facilitate reciprocal
agreements regarding preservation and production obligations that can enable each party to fulfill its
own discovery obligations at lower cost and with less risk and to obtain the information it needs from
the other side without undue expense or tribulation.

Indeed, cooperation in discovery is not an “all or nothing” matter. The partics can mutually
reduce costs and risks by agreeing on many or most issues even if they cannot resolve all potential
discovery disputes. Liven in cases where both parties follow a good faith, cooperative approach, there
may still be issucs on which the partics legiimarcly disapree. Nonctheless, when that occurs, both
sides should consider whether a L,Doprrative, nfgmiared approadl may be prrferable ™A judin’ial
determination. Most cases settle because the parties elect not to face the expense of litigating to a
conclusion on the merits and the risk of an unfavorable result. Similarly, partics who follow a
cooperative approach to discovery can often resolve quite legitimarte differences regarding discovery
through negotiated resolutions by, for example, finding a livable middle ground between two fully
defensible positions, or trading “wins” on multiple issues to create an overall resolution. Indeed, early
cooperation on basic discovery parameters not only directly prevents or limits the additional li
expense which might otherwise be imposed by discovery disputes on those marters, but it may also

bar on

141 See Derwuzos, el al., suprs note 122, at ix.

142 Id. a3 (noting, however, u lack ol empirical research on “[Jhe extent o which costs bave increased”}. See adso id. w13 (¢ [3]ev:ml interviewees
duitned that the significant burdens of e-discovery sutweighed the benefits of guing w Lrial, :sp:umﬂv in Low-stukes cases.”

143 Browstone, spra twle 121, at 53,

144 Dertouzos, et al., sspra note 122, atin.

145 Seeid. ul 15.
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foster a less confrontational approach in which the parties are able to resolve downstream differences
without involving the court.

Overrcaching discovery demands, obstructionist responscs to lepitimate discovery and
unproductive discovery disputes all unnecessarily drain the resources of litigants and slow, or even
prevent, adjudication on the merits. In contrast, when parties conduct discovery in a diligent but
cooperative and candid manner, cach can obrain the discovery it needs to adjudicare the disputc on
the merits (or w reach a muwally agreeable seulement) while minimizing discovery expense. In any
given case, it is thus in the interest of both sides to emhrace a murually cooperative apprnach to the
cxchange of discoverable documents and data. While cither party could upsct this balance by pursuing
overreaching discovery, responding o legitimate discovery in an obstructionist manner, or forcing
unnecessary discovery disputes, courts may use the rules of civil procedure and professional conduct
to encourage compliance with a cooperative approach.'s Aware of the already large cost of discovery
of ESI and of the significant but unnecessary cost of discovery disputes, encouraged or pushed toward
cooperation rather than gamesmanship by the courts and the rules of procedural and professional
responsibility, and armed with better tools to effectuate such cooperation, it is in the self-interest of all
parties to pursue a cooperative appmmh w discovery.

B. The Strategic Benefits of Cooperation

One potential difficulty in attempting to follow such a cooperative approach is that,
particularly at the outset of a dispute, tensions are high, clients are unhappy if not angry, and the
suggestion by counsel that a case may be resolved more efficiently and effectively hy mking a
cooperative approach to discovery may be interpreted by the client as weakness. Model Rule 2.1 states
that “a lawyer shall abide by a client’s decisions concerning the objectives of representation and, as
required by Rule 1.4, shall consult with the client as to the means hy which they are to be pursued.”
At the same time, as discussed in Pare I11, other professional responsibility rules, puidclines for civility
and professionalism, and court rules instruct lawyers that civihity, professional integrity, personal
dipnity, candor, diligence, respect, courtesy, and cooperation are essential to the fair administration of
justice and conflict resolution. When a client understands these professional responsibilitics of an
attomey, the mandate of Rule 2.1 is consistent with a cooperarive, reasonable approach ro discovery.
However, a client driven by distrust, fear, or a desire for retribution or to win at any cost may perceive
discovery as just another opportunity w penalize the opponent and cooperation as a weakness. Such
client mortivations and perceptions can put the atrorney in the middle and create a fundamental
impediment to the reasonable cooperation in discovery so essential in the age of ESI.

Cooperation, however, is in the interest of even an aggressive client, and an attorney who
persuasively explains this to the client serves both the client and his or her own professional
obligations. Such a client must first undersiand what cooperation is and is not. Cooperation in the

discovery context does not mean giving up vigorous advocacy; it does not mean volunteering legal
theorics or supgesting paths along which discovery might take place; and it does not mean forgoing
meritorious procedural or substantive issues. Cooperation does mean working with the opposing party
and counsel in defining and focusing discovery requests and in selecting and implementing electronic
scarching protocols. It includes facilitating rather than obstructing the production and review of
information being exchanged, interpreting and responding ro discovery requests reasonably and in
good faith, and being responsive to communications from the opposing party and counsel reparding
discovery issucs. It is characterized by communication rather than stonewalling, reciprocal candor
rather than “hiding the ball,” and responsiveness racher than obscuration and delay.

Cooperation defined in this manner is not only largely compelled by the attorney’s
obligation to comply with legal rules, ethical obligations and the professional rules of conduct, bu it
also offers the client the benefits of creating and maintaining credibility with the court and the
opposition, enhancing the effectiveness of advocacy, and minimizing client costs and risks. A client

146 See discussiot suprw at Parus 1T und I11
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should be informed and understand that the attorney’s duties to the client'” are not unlimited*** but
are circumscribed both by court rules and obligations of civility and professionalism.™ Statements
of civility and professionalism published by many courts and bar associations are particularly
informative in cxplaining to a client the limits of representation and the obligations of an attorney to
the administration of justice. These statements discuss conduct that may not be unethical but would
be considered unprofessional and hence unacceptable.” The California Guidelines provide, for
cxample, that an actorney has obligations of “civility, professional integrity, personal dignity, candor,
diligence, respect, courtesy, and cooperation, all of which are essendal o the fair adminisuration of
justice and conflict resolution.”™* Statements of professionalism and civility such as these provide
important foundational justfications that can be brought to bear when persuading clicnts bent on
being overly aggressive and resistant to take a more cooperative approach o dispute resolution.

Moreover, both counsel and clients should recognize that an obstructionist, overreaching, or
simply non-cooperative approach 1o discovery invites adverse consequences {or the non-cooperative
party itself. This can take the form of non-cooperative conduct in return from the other side, leading
the parties to conduct discovery “the hard way,” with each party incurring unnecessary expense as a
result of the other side’s non-cooperative approach, but neither gaining a straregic or ractical upper
hand. It can also take the form of an adverse decision ot even sanctions on the discovery dispute in
question. Non-cooperative conduct early in the discovery process can lead a court w view that party’s
position less favorably when discovery disputes ripen and come before the court.

In addition, a cooperative approach that acively engages the other side on search
methodologies and other e-discovery parameters and which incorporates the opposing party’s
legitimate needs into the production process makes it more likely that the court will accept the
producing party’s efforts as reasonable when a dispute later arises. That reduces the likelihood hat the
court will require the client to engage in cnsrly repeat searches, reviews, and other discovery rasks.”

Similarly, non-cooperative conduct by a requesting party early in discovery can make the
court reluctant to require further discovery from an opponent that has tried to cooperate. Thus, one
court has recently recognized that, where the producing party asked opposing counsel “repeatedly to
suggest search rerms” bur was rebuffed, “it is unfair o allow [the requesting parry] to fail ro
participate in the process and then argue that the search terms were inadequate. This is not the kind
of collaboration and cooperation that undetlies the hope that the courts can, with the sincere
assistance of the parties, manage e-discovery efficiently and with the least expense possible.”*

Moreover, both counsel and the client should understand the desirability if not necessity of
creating and maintaining credibility with the court, court stafl, and opposing counsel. The most
effective advocate is one who is believed and one who can be trusted. Indeed, the credibility of the
attorney transcends a particular case or a particular client. A client must understand that an avorney’s
ohligations to other clients mandates candor with hoth the court and with opposing counsel. The
attorney’s word must be trusted and that attorney’s professional credibility cannot be compromised for
one case or one client. The benefits of being represented by an attomey with a reputation of
uustworthiness and candor is that the court and opposing parties will be more willing to accept
representations and the need o prepare and present “proof”™ (and thus bricfing, hearings and other
formal proceedings) may be lessened. Furthermore, an attorney who has a repurtarion for being

147 See Model. R. Prof. Conduct 1.2 ("a lawyer shall abide by a client’s decisions concerning the objectives of representation and, as required by Rule
1.4, shall consult with the client as o the means by which they are to be pursue

148 For example, abiding by the client’s decisions does not extend to counseling or assisting in criminal or fraudulent conducr, asserring frivolous
positions, making false statements or presenung false evidence to a court or other tribunal, or unlawfully obsructing access to evidence or
concealing or destroying evidence. See 7. 2.1(d), 3.2, 3.3, 3.4.

149 "I'he Federal Rules of Civil Procedure and analogous state rules define the substantive duries with which artorneys must comply. For example, Rule
26(a) mandates that the parties make certain inidal disclosures; Rule 26(b) limits the scope of permirted discovery; and Rule 26(f) requires meeting
for the exchange of iniual informarion.

150 See Van Duizend, swpra note 138,

151 See 2d.

152 Culifornia Atwrney Guidelines, spm note 71, at 3 {emphasis added).

153 See, ey, Kippermuan, supra note 12, at *8 (defendants Gailure 1o coperate us W search terms led o rejection of argument that plaintill’s requested
search was overbrous

154 Covad Commne’ns. Co. n Reww/. Ine., 254 ER.D. 5, 14 {D.D.C. 2009) (diting the Covperwiivn Proclumation). Accord Wells Furgo Bank v LuSalle
Busk NatT Ass’n, 2009 WL 2245854, ut ¢ 2009) (relusing Lo require defendant w restore und search back-up ipes alter
dose of discovery where the panies could have ¢ Ly wufemu]_ appropriately arly in the cuse about ESL” diting the Cooperation
Proclumaion, descrll)ul[j pmm cotluct as ﬁluuﬂ ‘wne paragraph builerplate statetnents about EST” in the Rule 26(0) report and “waiting fur the
explusion later” rather than “dealfing] systematically with EST problems at the outset of the litigation”).
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credible will likely have the adversarial advantage over the course of the dispute resolution process,
particularly over an attorney who has below par credibility. Success in advocacy and persuasiveness on
subsrantive issues is enhanced by the conperative appmach to discovery. Cooperarivrly workjng
through procedural issucs can have the cffect of building a reservoir of goodwill and truse that can be
drawn upon in advocating for the clients position on important substantive issues. Likewise,
reasonableness, civility and flexibility begets a like response.

In short, a cooperative approach is more likely 1o speed up the tdme for reaching a
resolution, to enhance the possibility of settlement, enhance the likelihood of an eptimum result and

lower the overall cost of the dispute resolution process.

C. Avoiding the Ptisonet’s Dilemma

When both sides 10 litigation pursue a cooperative approach o d

()\«'ﬁ'ry, ?a(‘,ll L’ﬂrly
benefits by reducing its discovery expense while it still obraining necessary information to which it is
entitled. However, the phenomenon which game theory refers to as the “Prisoner’s Dilemma” suggests
that the fear of being disadvantaged if the other side were to take a non-cooperarive approach ro
discovery could lead both sides to reject cooperation, thus raising litigation expenses for both sides
while giving neither any advantage as a result of this additional cost. Either party in a particular case
may perceive that one could gain an advantage over the other by employing obstructionist,
overreaching or combative tactics, potentially preventing its opponent from obtaining needed and
discoverable data, but itsell reaping the benefits of receiving {ull discovery from its more cooperative
opponent. In the classic Prisoner’s Dilemma, the prospect that an opponent might seck such an
advantage could lead both sides wo defensively pursue a non-cooperative approach, so that, in the end,
neither gains a unilateral advantage over the other and both are actually worse off than if both had
coopcrared.”’ Tn discovery, this would result in each spcnding more on discovery than would have
been the casc if both sides had taken a cooperative approach, bur with neither party gaining the
benefits of mutual cooperation much less an upper hand over the other side.

However, the Prisoncr’s Dilemma phenomenon breaks down where the actors involved
must repeatedly face the same or similar decisions with the same or similar costs, benefits and risks.
Under these circumstances, a party considering taking a non-cooperative approach in an attempt to
gain an advantage over the other side must evaluate the risk of the other side responding with similar
conducr during a subsequent “round.”™ In the discovery serting, for example, an obstructionist
approach regarding e-discovery parameters during a Rule 26(f) conference may lead to non-
cooperative conduct by the other side in subsequent meet-and-confer situations where the first party
would itself benefit from murually cooperative resolutions. Indeed, even in a single Rule 26(f)
conference or other individual meet-and-confer situation, there are often multiple issues o address,
each of which can be viewed as a “round” in which non-cooperative conduct by one side could induce
non-cooperative conduct hy the other side in suhscquem rounds.

Thus, a party’s non-cooperative conduct in each round potentially has later adverse
consequences for that very party, and the threat of such can lead both sides wo a cooperative
approach.””” This leads the partics, cach following its own sclf-interest, to pursuc a cooperative
‘APPI‘Da(h rhﬂt lf'AdS bD[ll i) [llf lllutu‘dlly bfllff]:ciﬂl ffsl]lt lll’l'f, lDer‘iDg diS(,DVEry CXPCl]SES. Tlll’
opporwnity (indeed, the requitement) imposed by the civil rules and many local rules to address and
attempt to agree upon key discovery paramerers carly in cach casc, coupled with the high likdihood
that there will be many additional downstream steps in each case can induce borth sides to behave in a
cooperative manner.

The Prisoner’s Dilemma phenomenon further breaks down where the actors involved can
communicate with each other to develop and exchange enforceable, reciprocal commitments; where
each actor can learn about the other’s reputation for trustworthiness as to such commitments from the

155 See Rubert Axelrod, THE EVOLUTION OF COOPERATION, at /-10, (Rev. Ed., Perseus Bouks Group 2006); Romald J. Gilson & Robert H.
Muookin, Disputing Through Agents: Cooperation and Conflict Between Lawvers in Litigation, 9% COLUM, L. R&v. 509, 514-15 (1994).

156 See Aselrod, id. at 12, 2021, 125; see abso G. Paul 8 ]. Buron, supm note 26, au 56 note. 194

15/ See Axelrod, id at
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other’s prior interactions with third parties; and where cach actor must be concerned with the impact
of its own present conduct on its reputation and thus its ability to elicit conduct thar it may seek from
others in the future.”* Unlike the rwo isolated hypothetical individuals in the Prisoner’s Dilemma who
cannot communicate with cach other, attorneys and partics in litigation can cooperatively bargain for
interdependent commiuments on specific issues before actually performing and conveying benefits on
the other side. They can also enforce such commitments through court involvement, consider che
reputation of the opposing counscl and party in deciding whether o cnrer such agreements, and
consider the consequences of their actions on their own reputation, all of which permits and
encourages cooperative solutions.””

Finally, the circumstances of litigation introduce a variable not present in the classic
Prisoner’s Dilemma: the possibility of an intervening enforcement authority. In litigation, the
attorneys and parties conducting discovery must also consider how a court will view and potentially
reward or penalize their actions. As discussed in Section B above, an obstructionist or overreaching
approach by a party in discovery may lead to unfavorable decisions by the court as to that very issue
or as to other discovery disputes in the same case. Moreover, forcing the court w address an
unnecessary discovery dispute or raking an inappropriately aggressive or unsupported position may
undermine the credibility of counsel and the party on subsequent procedural or substantive issues.
This threat can provide incentives for each party to pursue a cooperative approach. Of course, judicial
willingness to support reasonable discovery approaches and to penalize overreaching and
obstructionist positioning will increase the effectiveness of this incentive. Indeed, that attorneys will
again appear before the courts, and their clients may as well, creaces a dynamic in which the threac of
future obstructionist conduct by opponents, or risk of gaining a reputation among the judiciary as
unduly combative during discovery, encourages cooperative behavior.

Thus, while there may remain cases in which a party opts for a contentious, non-
cooperative approach to discovery; potentially forcing onto the opponenr dispurtes not of its choosing
and their atiendant costs, in most cases, mutual sell-interest should lead both sides (o a cooperative
approach. Indeed, as the explosion in electronic data and the economics of litigation, and pressure
from the courts induce more attorneys and partics w conducr discovery in a cooperative manner,
those who continue to pursue unduly combative approaches may find thar their conduct increasingly
stands our as inapproprtiate to both courts and other counsel, rendering such conduct increasingly
counter-productive.

VI. CONCLUSION

1f parties are expected to continue to manage discovery in the manner envisioned by the
Federal Rules of Civil Procedure, cooperation will be necessary. Without such cooperation, discovery
will become oo expensive and time consuming {or parties 1o effectively livigate their disputes.

158 Seedd ul 11-12.
159 See Gilson & Muookin, spra note 155, at 564 {counsel’s concern about reputation may facilivate covperative solutions).
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Preface

Welcome to the 2010 final post-public comment version of The Sedona Conference®
Commentary on Legal Holds: The Trigger € The Process. "I'his document contains numerous
changes from the 2007 public comment version. The changes reflect the informal and
formal suggestions and comments we received in the past 2+ years since initial publication.

In a nutshell, the edits take into consideration the continued evolution of law and
best practices in the area over the past few years. Just as the awareness and consideration of
issues involved in implementing legal holds evolved significantly since the founding of the
Wortking Group in 2002 to the initial publication of this document, so two has the legal
wotld evolved since 2007. The guidelines and accompanying text have been revised to
harmonize the enhanced undetstanding of the technical, process, and legal issues that have
emerged since we first issued this Commentary. Notably, our treatment of the issues in this
tevised edition expressly addresses the recent Pension Committee and Rimbkus cases that have
been widely disseminated and discussed in 2010, as well as recent cases addressing the
application of Rule 37(e) of the Federal Rules of Civil Procedure that was added in 2006.

While we have no doubt this area will continue to evolve, we believe this
document represents an accurate view of reasonable and defensible practices that
organizations should consider in 2010 and going forward when addressing the issue of legal
hold eriggers and process.

While all Working Group members, as well as public commentators, played a role
in the revisions and enhancements to this document, I would like to especially thank
Thomas Y. Allman, Conor R. Crowley, Jonathan M. Redgrave, and Kenneth J. Withers for
their cfforts in shepherding the final review and cditing process for this document.

Finally, although this document is now in its post-public comment vetsion, we welcome
additional input and involvement in this and other publications of The Sedona Conference.”
Please reach out to us at our website at www.thesedonaconference.org or email me at
reb@sedonaconference.org.

Richard G. Braman
Executive Director

The Sedona Conference®
August 2010
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Introduction

PRESERVATION OBLIGATIONS AND LEGAL HOLDS

Information is the lifeblood of the modern wotld, a fact that is at the core of our
civil discavery system. Accordingly, the law has developed rules regarding the manner in
which information is to be treated in connection with litigation. One of the principal rules
is that whenever litigation® is reasonably anticipated, threatened, or pending against an
otganizarion,” that organization has a duty to undertake reasonable and good faith actions
to pteserve relevant and discoverable information and tangible evidence. ‘This duty atises at
the point in time when litigation is reasonably anticipated whether the organization is the
initiator or the target of litigation.

The duty to preserve tequires a party to identify, locate, and maintain information
and tangible evidence that is relevant to specific and identifiable litigation. It typically atises
from the common law duty to avoid spoliation of relevant evidence for use at trial and is
not explicitly defined in rhe Federal Rules of Civil Procedure. See, e.g., Sifvestri v. General
Motors, 271 E3d 583 (4th Cir. 2001) (applying the “federal common law of spoliation”);
Chambers v. NASCO, Inc., 501 U.S. 32 (1991).

The concept of “legal holds” or “litigation holds™ has gained momentum in the last
10 years as part of common process by which organizations can begin to meet their
preservation obligations. 'The use of a “litigation hold” as 2 means to satisty preservation
obligations was popularized by the 2003 decision in Zubulake v. UBS Warburg (“Zubulake
TV").#The court suggested rhat “[o]nce a party reasonably anticipates litigation, it must suspend
its routine document retention/destruction policy and put in place a ‘litigation hold."™ In a
subsequent decision in 2010 in Pension Committee v. Bank of America Securities, LLC the same
court held that “the failure to issuc a written litigation hold constitutes gross negligence.”
However, not all courts require a written legal hold. For example, in Kinnally v. Rogers
Corporation,’ a disttict court held that sanctions do not lie merely because of the “absence of a
written litigation hold™ when a party has taken “the appropriate actions to preserve evidence.”

The 2006 Amendments

The 2006 Amendments to the Federal Rules of Civil Procedure (“the 2006
Amendments” or “the Amendments”) did not define preservation obligations given the
difficulty in drafting an appropriate Rule.”” The use of a “litigation hold” as a method of
implementation was referenced, however, in the Note to Rule 37(f), which was
subsequently renumbered as Rule 37(e).”

1 Throughout this Commentary, the term “litigation” is used to refer primarily to civil litigation. However, the principles apply

with equal force to regulatory investigations and proceedings.

Where appropriate, the term “organization” should be understood to include narral persons.

Throughout this Commentary we use the term “legal hold” rather than “litigation hold” to reflect that the duties and
processes may apply in circumstances where there is no litigation. {e.g., pre-litigation or investigation).

220 ER.D. 212 (S.D.NLY. 2003).

Id. at 218.

2010 WL 184312 (S.D.N.Y. Jan. 15, 2010). The opinion was subtitled “Zubulzke Revisited: Six Years Later.”

2008 WL 1830116, at */ (L. Ariz. Nov. /, 2008).

Id. *G {“the absence of a written htigation hold . . . dves not in itself establish [x violation]” (empliasis in original).
Id. 2t *7 {noting use of a verbal litigation hold).

0 ADVISORY COMMITTEE MINUTES, Apr. 14-15, 2005, at p. 39-40 (“the Committee has concluded that the difficulties of
drafting a good rule would be so preat that there is no occasion even to consider the question whether a preservation rule
waould be an authorized or wise excrcise of Enabling Act autherity”); copy available at
hup:/fwew.uscourts.gov/uscourts/RulesAndPolicies/ rules/Minues/ CRAC0405.pd[.

11 TeD R Crv. P 37{f). Committee Note observes that “[w]hen a party is under a duty to preserve information because of

pending or reasonably anticipated litigation, intervention in the routine aperation of an information system is one aspect of
what is often called 2 ‘litigation held.”™ (2006).
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The primary focus in the Amendments was on pracess improvements designed to
encourage carly party agreements while providing guidance for coutts facing losses due to
preservation failures. Thus, Rule 26(f) now requires discussion of “issues about preserving
discoverable information” at the “meet and confer” held priot to the Scheduling Conference
tequited by Rule 16(b). The Committee hoped that by encouraging early discussion, parties
would reach agreement on “reasonable preservation steps.” However, the requirement to
discuss preservation “does not imply” that coutts should routinely entet preservation
orders.” In addition, Rule 37(e) provides that “[a]bsent exceptional circumstances, a court
may not impose sanctions under these rules on a party for failing to provide electronically
stored information lost as a result of the routine, good-faith operation of an electronic
information system.”

The Duty to Preserve

In enforcing the duty to preserve through spoliation sanctions, coutts primarily
rely upon their inherent powers, although Rule 37 also plays a limited role where a court
order has been violated. A party rhar violares a preservation order or an order to compel
production, or otherwise fails to preserve and produce information, may be exposed to a
range of sanctions.”

Preservation obligations may also be acknowledged and enforced because of
statutes or regulations that are deemed to apply under the circumstances at issue.* See
Byrnie v. Town of Crommwell Board of Education™ (“Several courts have held that the
destruction of evidence in violation of a regulation that requires its retention can give rise to
an inference of spoliation.”). Criminal penalties at the federal and state level may also be
invoked in specific cases within the coverage of those laws. See, g, 18 U.S.C. § 1519
(Sarbanes-Oxley Act § 802).

A duty to prescrve may arise or be “wriggered” before commencement of litigation.
The duty “arise[s] not only during litigation bur also extends to that period before the
litigation when a patty reasonably should know that the evidence may be relevant to
anticipated litigation.”* Once it arises, a party must take reasonable steps to preserve “what
it knows, or teasonably should know is relevant in the action, is teasonably calculated to
lead to the discovery of admissible evidence, is reasonably likely to be requested during
discovery and/or is the subject of a pending discovery request.””” In some states, including
federal courts sitting in divetsity, an independent action in tort may lic for violation of a
duty to preserve.”

The basic principle that an organization has a duty tw preserve relevant
information in anticipation of litigation is easy to articulate. However, the precise
application of that duty can be clusive. Every day, organizations apply the basic ptinciple to
real-world circumstances, confronting the issue of when the obligation is triggered and,

12 FEp. R Cv. P 26, Committee Note, Subdivision (f) (2000).

13 The preservation obligation typically applies only to parties, although service of a subpoena can trigger a duty as to non-
parties. See, e.g., Caston v. Hoaglin, 2009 WL 168792/ (S.D. Ohio June 12, 2009) (subpoenas issued for the purposes of
requiring preservation of relevant information).

14 Some record retention regulations that create preservation obligations are not necessarily enforceable for the benefit of private
parties. See 17 C.ER. § 240.1/a-4 (SEC rule mandating retention of communications by members, brokers, or dealers), as
discussed in Zubulake v. UBS Warburg LLC, 217 TR.D. 309, 322 n.70 (S.D.N.Y. 2003) (plaintiff was not an intended
bencficiary of the records retention regulation at issuc).

15 243 F3d 93, 108-09 (2d Cir. 2001).

16 Silvestri v General Motors, 271 1.3d 583, 391 (4th Cir. 2001).

17 Wia ' Thampson Co. v General Nutrition Corp.,, 593 F Supp. 1443 (C.D. Cal. 1984).

18 See, ez, Kearney v Foley & Lavdner, 582 £.3d 396 (9th Cir. 2009) {dismissing state claim because of uther viable remedies).
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once triggered, what is the scope of the obligation. Principle 5 of The Sedona Principles: Best
Practices, Recommendations & Principles for Addressing Electronic Docuwment Production (“ The
Sedona Principles”) (2d ed. 2007), suggests that prescrvation obligations require “reasonable
and good faith efforts,” but that it is “unreasonable to expect patties to take every
conceivable step to preserve potentially relevant data.”

This Commentary is intended to provide pragmatic suggestions and guidance in
carrying out preservation obligations. For casc of analysis, the Commentary is divided into
two parts: The “trigger” and the “legal hold.” Part I addresses the “trigger” issue and
provides practical guidelines for determining when the duty to preserve televant
information arises. What should be preserved and how the preservation process should be
undettaken, including the implementation of “legal holds,” are addtessed in Part IT.

The keys to addressing these issues, as with all discovery issues, are reasonableness
and good faith. Where ESI is involved, there are also practical limitations due to the
inaccessibility of sources” as well as the volume, complexity and nature of clectronic
information, which necessarily implicates the proportionality principles, found in Rule

26(BX2NC) ().

The Guidelines in this Commentary are intended to facilitate compliance by
providing a framework an organization can use to create its own prescrvation procedures.
The Guidelines are not intended and should not be used as an all-encompassing “chectklist” or ser
of rutles that are followed mechanically. Instead, they should guide organizations in
articulating a policy for implementing legal holds that is tailored to their individual needs.
In addition to the Guidelines, suggestions and illustrations are included undet hypothetical
factual situations. These illustrations are not to be taken as “right answers” for the
circurnstances posed. Indeed, there may be other circumstances or facts that could well
result in a diffetent analysis and result. As such, the illustrations are intended to impart
understanding of the analytical framework to be applied and not to be considered as reasons
for reaching a particular result.

Guideline 1

A teasonable anticipation of litigation arises when an organization is on notice of a credible
probability that it will become involved in litigation, seriously contemplates initiating
litigation, or when it takes specific actions to commence litigation.

Gauideline 2
Adopting and consistently following a policy or practice governing an organization’s
preservation obligations are factors that may demonstrate reasonableness and good faith.

Guideline 3
Adopting a process for reporting information relating to a probable threat of litigation to a
responsible decision maker may assist in demonstrating reasonableness and good faith.

19 TED. R CIv. P 26(b){2)(B) provides that information stored in sources that are not reasonable accessible because of undue
burden or cost are not initially discoverable, but the fact that they may become so if “good cause” is shown prompts them ta
be a subject of consideration for possible preservation.

20 The Hon. Paul W. Grimm et al., Proportionality in the Post-Hoc Analysis of Pre-Litigation Preservation Decisions, 37 U, BALT. L.
Rrv 381, 388 (2008) (it would be “anomalous 1o sanction a party” for failure to preserve informarion that is later derermined
by the court not to be discoverable under FED. R C1v. P. 26{b)(2){C)).
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Guideline 4
Determining whether litigation is ot should be reasonably anticipated should be based on a
good faith and reasonable cvaluation of relevant facts and circumstances.

Guideline 5

Evaluating an organization’s pteservation decisions should be based on the good faith and
reasonableness of the decisions undertaken (including whether a legal hold is necessary and
how it should be executed) at the time they are made.

Guideline 6

"The duty to preserve involves reasonable and good faith efforts, taken as soon as is
practicable and applied proportionately, to identify and, as necessary, notify persons likely
to have relevant information to preserve the information.

Guideline 7

Factors that may be consideted in determining the scope of information that should be
preserved include the nature of the issues raised in the matter, the aceessibility of the
information, the probative value of the information, and the relative hurdens and costs of
the preservation effort.

Guideline 8

In circumstances where issuing a legal hold notice is appropriate, such a notice is most
effective when the organization identifies the custodians and data stewards most likely to
have relevant information, and when the notice:

(a) Communicates in a manner that assists persons in taking actions that are, in
good faith, intended to be cffective

(b) Is in an appropriate form, which may be written

(¢) Provides information on how preservation is to be undertaken

(d) Is periodically reviewed and, when necessary, reissued in cither its original or
an amended form, and

(e) Addresses features of relevant information systems that may prevent retention
of potentially discoverable information.

Guideline 9

An organization should consider documenting the legal hold policy, and, when appropriate,
the process of implementing the hold in a specific case, considering that both the policy
and the process may be subject to scrutiny by opposing parties and review by the court.

Guideline 10
Compliance with a legal hold should be regularly monitored.

Guideline 11

Any legal hold policy, procedure, or practice should include provisions for releasing the
hold upon the termination of the matter at issue so that the organization can adhere to
policies for managing information through its useful lifecycle in the ahsence of a legal hold.
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ParT 1: TRIGGERING THE DUTY OF PRESERVAIION

The duty to preserve televant information arises when litigation is “reasonably
anticipated.” The duty to preserve relevant information is certainly triggered when a
complaint is setved, a governmental proceeding is initiated, ot a subpoena is received.
However, the duty to preserve could well arise before a complaint is served ot a subpoena
is received and regardless of whether the organization is bringing the action, is the target
of the action, or is a third party possessing relevant evidence. The touchstone is
“reasonable anticipation.”

Determining whether a duty to preserve is triggered is fact-intensive and is not
amenable to a one-size-fits-all or a checklist approach. An organization will likely not be
able to resolve the question the same way each time it atises. In general, determining
whether the duty to preserve attaches will require an approach that considers a number of
factors, including the level of knowledge within the organization about the claim, and the
risk to the organization of the claim. Weighing these factors will enable an organization to
decide when litigation is reasonably anticipated and when a duty to take affirmative steps to
preserve relevant information has arisen.

Guideline 1. A reasonable anticipation of litigation arises when an organization is
on notice of a credible probability that it will become involved in litigation, seriously
contemplates initiating litigation, or when it takes specific actions to commence
liigation.

When the duty w preserve arises is often unambiguous. For example, the receipt
of a summons or complaint, receipt of a subpoena, ot formal notice that an organization is
the target of a governmental investigation puts an organization on notice that it has a duty
to preserve relevant information. However, othet events may trigger a duty to preserve only
when considered in the context of the entity’s history and experience, or the particular facts
of the case. For instance, an insurer’s receipt of a claim from an insured often will not
indicate the probability of litigation, as the insurer is in the business of paying claims often
without litigation. On the other hand, the filing of an EEOC charge by a current or former
employee may ot may not, in the experience of the employer, indicate a probability of
litigation. Similarly, the receipt of a preservation notice letter from an opposing party may
or may not give tise to a credible probability of litigation, depending on the circumstances.

On the plaintiff’s side, sccking advice of counsel, sending a cease and desist letter
or taking specific steps to commence litigation may trigger the duty to presetve. In both
Pension Committee and Rimbkus Consulting v. Cammarata,” the activities of the plaintiffs
prior to litigation came under close examination. The test of the timing of the tigger is
often based on when the party “determine([d] [that] legal action is approprtiate.”?

On the defendant’s side, credible information that it is the target of legal action
may be sufficient to trigger the duty to preserve. The degree to which anticipated litigation
must be clear and certain is debatable. In Goodman v. Praxair Services* the court refused to
requite an unequivocal notice of impending litigation. In Phillip M. Adams & Associates v.

21 2010 WL 184312 (SD.N.Y. Jan. 15, 2010).

22 2010 WL 645353 (S.D. Tex. Feb. 19, 2010).

23 Milenkamp v. Davisco Toods Intl, 562 T.3d 971. 981 (9th Cir. 2009) (no duty to preserve since destruction of evidence
ocaurred “by the time” that plaintifts determined legal acrion was appropriate).

24 632 F Supp. 2d 494, 494 aL n. 7 (D. Md. 2009).
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Dell, Inc.,” the duty to preserve was held to have been triggered many years before suit was
filed because of mere awarteness of the dispute by others in the industry. However, there are
circumstances when the threat of litigation is not credible and it would be unreasonable to
anticipate litigation based on that threat. In Cache LalPoudre Fees v. Land OLakes* for
example, a letter referencing potential “exposure” did not trigger the obligation to preserve
since a mere possibility of litigation does not necessarily make it likely and the letter
referted to the possibility of amicable resolution.

This Guideline suggests that a duty to preserve is triggered only when an
organization concludes (or should have concluded), based on credible facts and
circumstances, that litigation or a government inquiry is probable. Whether litigation can
be teasonably anticipated should be based on a good faith and reasonable evaluation of the
facts and circumstances as they ate known at the time. Of course, later information may
require an organization to reevaluate its determination and may result in a conclusion that
litigation that previously had not been reasonably anticipated (and consequently did not
trigger a preservation obligation) is then reasonably anticipated. Conversely, new
information may enable an organization to determine that it should no longer reasonably
anticipate a particular litigation, and that it is consequently no longer subject to a
pteservation obligation. A party that obtains new information, after the initial decision is
made, should reevaluate the situation as soon as practicable. See, e.g., Stevenson v. Union

Pacific RR Cu., 354 F.3d 739 (8th Cir. 2004).

Consequently, to help understand when the duty to preserve arises, one should
consider when the duty does nor arise. For example, a vague rumor or indefinire threat of
litigation does not trigger the duty; nor does a threat of litigation that is not credible or
not made in good faith. A lack of credibility may arise from the nature of the threat itself
or from past expetience regatding the type of threat, the person who made the threar, the
legal bases upon which the threat is purportedly founded, or any of a number of similar
facts. In addition, the trigger point for a small dispute, where the stakes ate minor, might
occur at a later point than for a dispute that is significant in terms of business risk or
financial consequences.”

A reasoned analysis of the available facts and circumstances is necessaty to
conclude whether litigation or a government inquiry is or is not “reasonably anticipated.”
That determination is fact-intensive and should be made by an expetienced petson who can
make a reasoned judgment.

Another issue to be considered is what constitutes notice to the organization. For
corporations this can be a complicated issue. If one employee or agent of the organization
learns of facts that might lead one to reasonably believe litigation will be forthcoming,
should that knowledge be imputed to the organization as a whole, thereby triggering its
preservation obligations? Often, the answer will depend on the nature of the knowledge, the
potential litigation, and the agent. Generally, “[a]n agent’s knowledge is imputed to the
corporation where the agenr is acting within rhe scope of his aurhority and where rhe
knowledge relates to matters within the scope of that authority.”*

25 621 T Supp. 2d 1173 (D. Uth 2009).

26 244 FR.D. 614, 623, 623 {D. Colo. 2007).

27 A dispute that may have significant consequences will be more likely o result in lidgation because the entity potentially
asserting the claim is more likely to be willing to bear the costs of litigation. Thus, such a dispute is more likely to result in a
reasonable anticipation of litigation.

28 In re Hellenic, Inc., 252 F3d 391, 395 (5th Cir. 2002},
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Organizations that become aware of a credible threat from which litigation might
atise may have a duty to make reasonable inquiry or possibly undertake a more detailed
investigation regarding the facts related to that “threat.” Whether an inquiry or detailed
investigation is warranted will be fact-driven and based on teasonableness and good faith.
"Thus, while there may be no duty to affirmatively disprove allegations associated with a
threat before concluding that a threat lacks credibility, the facts and circumstances may
suggest the prudence of making an inquiry before teaching such a conclusion.

The case law as to when an organization should reasonably anticipate litigation
varies widely from jurisdiction to jurisdiction. In Zubulake IV the court stated that UBS
should have reasonably anticipated litigation ar #he latest when Ms. Zubulake filed a charge
with the EEOC. However, the court found that UBS reasenably anticipated litigation—
thereby triggering the duty to preserve—five months before the filing of the EEOC
charge, based on the emails of several employees revealing that they knew that plaintiff
intended to suc.?

In Willard v. Carerpillar, Inc.,” the coutt rejected a claim thar the defendant
tractor manufacturer should have preserved documents related to the design of the tractor,
where the model at issue had been out of production for 20 years. The court noted that:

There is a tendency to impose greater responsibility on the defendant when
spoliation will clearly interfere with the plaintiff's prospective lawsuit and to
impose less responsibility when the intetference is less predictable. Therefore,
if Caterpillar destroyed documents which were routinely requested in
ongoing or clearly foreseeable ptoducts liability lawsuits involving the D7-C
tractor and claims similar to Willard's, its conduct might be characterized as
unfair to foreseeable future plaintiffs. However, the document destruction at
issuc began more than ten years before Willard was injured, and the evidence
disclosed only one ather accident involving on-track starting and none
involving the wet clutch. In our opinion, such remote pre-litigation
document destruction would not be commonly understood by sodiety as
unfair or immoral.

ILLUSTRATIONS

Hlustration i: An organization receives a letter that contains a vague threat of a trade
secret misappropriation claim. The letter does not specifically identify the trade secret.
Based on readily available information, it appears that the information claimed to be the
misapproptiated trade secret had actually been publicly known for many vears.
Furthermore, the person making the threat had made previous threats without initiating
litigation. Given these facts, the recipient of the threat could reasonably conclude that
there was no credible threat of litigation, and the entity had no duty to initiate
preservation efforts.

Hlustration ii: An organization receives a demand letter from an attorney that contains a
specific threat of a trade secret misappropriation claim. Futthermore, the organization is
aware that others have been sued by this same plaindff on similar claims. Given these facts,

29 220 ER.D. 212, 216-17 {SD.N.Y. 2003).

30 The scope of that duty 1o preserve seetns o have been quite limited encompassing a smell number of emails over 2 himited
period of time suppesting that even though the duty to preserve had arisen, the scope of the preservation obligations may have
been quite modest.

31 40 Cal. App. 4(h 892 (1995).
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there is a credible threat of litigation, and the organization has a duty to preserve relevant
information. The duty to preserve on the part of the potential plaintiff arises no later than
the date of the decision to send the letter, and, in some circumstances, may arisc carlier.

Lllustration éii: An organization learns of a repott in a reputable news media source that
includes sufficient facts, consistent with information known to the organization, of an
impending government investigation of a possible violation of law by the organization
stemming from the backdating of stock options given to executives. Under these
circumstances, a government investigation {and possibly litigation) can reasonably be
anticipated and a preservation obligation has arisen.

Tllustration iv: An event occurs which, in the experience of the organization, typically
results in litigation. Examples of such events may include a plant explosion with severe
injuries, an airplane crash, or an employment discrimination claim. The experience of the
organization when these claims arose in the past would be sufficient to give tise to a
reasonable anticipation of litigation.

Tllustration v: A cease-and-desist letter for misuse of a trademark is teceived by a business.
The recipient replies with an agreement to comply with the demand and, in fact, does
comply with the demand. The recipient does not have a reasonable basis to anticipate
litigation and does not have an obligation to preserve relevant information. However, the
duty to preserve on the part of the sender arises no later than the date of the decision to
send the letter.

Guideline 2. Adopting and consistently following a policy or practice governing an
organization’s preservation obligations is one factor that may demonstrate
reasonableness and good faith.

A policy or practice setting forth a process for determining whether the duty to
preserve information has attached can help ensure that the decision is made in a defensible
manner. As stated in The Sedona Principles,” “[bly following an objective, preexisting policy,
an organization can formulate its responses to electronic discovery not by expediency, but
by reasoned consideration.” Thus, any policies that provide for management of ESI should
include provisions for implementing procedures to presetve documents and clectronically
stored information related to ongoing or reasonably anticipated litigation, government
investigations or audits. Jd. However, “[tlhe nomenclature (e.g., ‘litigation hold’) is not
important; the important factor is that the organization has a means to comply with its
legal obligations to pteserve relevant information in the event of actual ot teasonably
anticipated litigation or investigation.” *

While the particulats of the policy or practice will necessatily be driven by the
structure and culture of the organization, the key is to have a process that is followed. In
cases whete the preservation efforts are likely to be challenged, it can be helpful to
memorialize the steps taken to follow that process so the organization can demonstrate its
compliance with the process. A defined policy and memorialized evidence of compliance
should provide strong support if the organization is called upon to prove the reasonableness
of the decision-making process.

32 The Sedona Conlference,® THE SEDONA PRINCIPLES (2d ed. 2007) at Comment 1.b.
33 Principle L of The Sedona Principles provides, in relevant part, that “[o]rganizations must properly preserve electronically
stored information that can reasonably be anticipated to he relevant 1o litigation.”

34 Id an. 36.
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ILLUSTRATION

Hlustration i: Upon receipt of an anonymous threat sent to a corporation’s ombudsman,
the ombudsman consults the legal hold policy. That policy provides criteria for an
assessment of the threat and whether the issues raised by information, including the
citcumstanees surrounding its receipt, indicate the potential for litigation or governmental
investigation. It also provides for a preliminary evaluation of the allegations before
determining whether a hold should be implemented. Based on the policy, the ombudsman
concludes that the corporation does not reasonably anticipate litigation and memorializes
that decision in a memorandum to the file. In a subsequent challenge, the corporation is
able to demonstrate that it exercised reasonableness and good faith.

Guideline 3. Adopting a process for reporting information relating to a probable
threar of litigation to a responsible decision maker may assist in demonstrating
reasonableness and good faich.

Tn any organization—but particularly in large organizations—individuals within
the organization may have information that indicates a threat of litigation that the decision
makers for the organization do not have. An organization formulating a legal hold policy
should consider how to enable that information to be communicated to petsons charged
with evaluating the threat and, if warranted, instituting legal holds. The particulars of how
this process is implemented will vary from organization to organization, based on the way
the business is conducted and the culture of the organization. However, to be effective, the
procedure should be simple and practical, and individuals within the organization should be
trained on how to follow the procedure.

ILLUSTRATIONS

Hlustration i: Westerberg Products is a large corporation with tens of thousands of
employees and offices throughout the United States. Westerberg Products establishes an
internal compliance “help line” or Web site that allows employees to submit information
they have regarding matters of concern, including potential claims against the company.
The information received is forwarded to the legal department of Westerberg Products,
which is charged with determining whether and when to implement a legal hold. Each
employee is trained on how to use the help line or Web site and instructed that they
should usc it to report any relevant information. Westerberg Products can use these
procedures to demonstrate its good faith efforts to ensure it is aware of information
indicating a threat of litigation.

Hlustration ii: Stinson Software is a small software developer with eight employees. Every
month, all cight employces attend a staff mecting and a regular topic of discussion is
whether any employee is aware of any ongoing threats to the company, including possible
claims or demands that might result in litigation against the company. Stinson Software’s
Chief Operations Officer follows up on any tips with Stinson Software’s outside counsel.
Stinson Software can use these practices to demonstrate its good faith effort to ensure it is
aware of information indicating a threat of litigation.
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Guideline 4. Determining whether litigation is or should be reasonably anticipated
should be based on a good faith and reasonable evaluation of relevant facts and
circumstances.

Determining whether litigation is or should be reasonably anticipated requires
considering many different factors. Depending on the nature of the organization and the
nature of the litigation, factors that might be pertinent to consider could include:

*  The nature and specificity of the complaint or threat;

¢ ‘lhe party making the claim

¢ The business relationship between the accused and accusing parties;

*  Whether the threat is direct, implied, or inferred

*  Whether the party making the claim is known to be aggressive or litigious

¢ Whether a patty who could assert a claim is awate of the claim

¢ The strength, scope, or value of a known or rcasonably anticipated claim

*  Whether the company has learned of similar claims

¢ The experience of the industry, and

¢ Rcepurable press and/or industry coverage of the issuc cither direetly pertaining
to the client or of complaints brought against someone similarly situated in
the industry.

These factors are not exhaustive. They and other considerations must be weighed
reasonably and in good faith in the context of what steps are reasonable and practicable.

ILLUSTRATIONS

Hlustration i: A musician writes a song that sounds very similar to a famous song.
Immediately there are critical reviews and radio DJs calling the song a “blatant rip-oft.”
Although the copyright owners of the original song have not yet made any claim, the high
profile nature of the criticism Is a consideration that may lead a determination by the music
publisher that a preservation obligation has arisen.

Tllustration éi: A rcstaurant chain’s central management office receives a serics of
anonymous emails purporting to be from customers claiming food poisoning after the
much-publicized introduction of a new dish. In the absence of any corroborating reports
from the restaurants and with no specific details on which to act, the chain’s counsel
reasonably concludes that litigation is not reasonably anticipated.

Guideline 5. Evaluating an organization’s preservation decisions should be based on
the good faith and reasonableness of the decisions (including whether a legal hold is
necessary and how it should be executed) at the time they were made.”

The rcasonableness of an organization’s preservation decisions, such as whether to
implement a legal hold, can only be made in light of the facts and circumstances reasonably
known to it at the time of its decision, and not on the basis of hindsight or information
acquired after the decisions are made. An organizadon secking to determine whether a
preservation obligation has arisen has no choice but to tely on the information available to
it; consequently, whether decisions made were reasonable should turn on that knowledge,
and not other circumstances of which the organization was unaware.

35 Similarly, judicial evaluation of an organization’s legal hold implementation should be based on the good faith and
reasonableness of the implementation at the time the hold was implemented. In doing so, proportionality considerations may
becomme relevant.
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ILLUSTRATION

Hlustration i: Joey Music Co. manufactures music compact discs using a state-of-the-art
process it licenses from D.D. Electronics. D.D. Electronics also licenses the process to
Johnny Computing, which uses the process to manufacture CD-ROMs. In January, Johnny
Computing receives repotts that many of the compact discs it has sold are defective. After
investigating, Johnny Computing determines that the defect is caused by the process it
licenses from D.D. Electronies. The news of this discovery is kept out of the media, and the
class action case brought by Johnny Computing’s customers is quickly settled out of court
by March. In April, Joey Music, who had no knowledge of the suit against Johnny
Computing or the subsequent setdements, disposes of certain documents relating to its use
of the D.D. Electronics process. In May, Joey Music begins receiving complaints from its
customers. Because Joey Music had no knowledge of the concerns with the process it
licenses from D.D. Electronics, its decision to dispose of documents in April was
reasonable, particularly if done in compliance with an existing records and information
management policy.

PART 2: IMPLEMENTING THE LEGAL HOLD

Once the duty to preserve information arises, an organization must decide what
to preserve and how to do it. In some circumstances, the duty to preserve tequires only
locating and preserving a limited number of documents. In other circumstances, the
scope of the information is larger and the sources of the information may not be known
to counsel.

The typical legal hold process focuses on key custodians and data stewards, who
are asked to take steps to preserve relevant information and help prevent losses due to
routine business operations. The effort involves discoverable matetial, i.e., usually that
“relevant to a claim or defense.” As noted by one court, there is no broad requirement to
preserve information that is not relevant: “[m]ust a corporation, upon recognizing the threat
of litigation, preserve every shred of paper, every email or electronic document, and every
backup tape? The answer is clearly, ‘no.” Such a rule would cripple large corporations.”

Identifying and preserving potentially relevant information can be complex and may
require trained people, processes, and technology, particularly when ESI is at issue. This may
include creating teams to identify the sources, custodians, and data stewards of potentially
relevant information within the organization, and to define what needs to be preserved and to
cootdinate with outside counsel. It is often advisable to maintain soutces of ESI in theit native
formats with metadata® to preserve the ability to make production in some variant of a native
file format, if necessary. In the case of fn re Priceline. Com Inc. Securities Litigation, a court
approved an agreement that the original data would be maintained in its original file formar
for the duration of the litigation. The need to produce metadata is also recognized in Principle

36 Of course, while the focus is on key custodians and data stewards, sometimes referred to as “key players,” there may be other
individuals who are asked to take preservation steps. Notably, the efforts undertaken for key custodians may be different from
other custodians.

37 Feb. R Cmv. P 26(b)(1). In some cases, the rule states, ‘for good cause” the court may vrder discovery of any matter relevant
to the subject matter involved in the action. Logically, the duty to preserve information relevant to the broader scope would
not atiach until at least the motion or order to expand the scope: before that, discovery under the broader scope would not be
reasonably likely.

38 Lubulake v. UBS Warburg, 220 ERD. 212, 217 (S D.N.Y. 2003).

39 Compare US. v OKeefe, 2008 WL 449729 (D.D.C. Feb. 18, 2008) {court applying amended Rule 34(b) as persuasive
authority in the criminal discovery context ordered preservation of ESI in its native format with metadata until ruling
regarding prodction).

40 233 FR.D. 88 {D. Coun. 2005).
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12 of The Sedona Principles which recognizes “the need to produce reasonably accessible
metadata that will enable the receiving party to have the have the same ability to access,
scarch, and display the information as the producing party where appropriate or necessary in
light of the nature of the information and the needs of the case.”

For large preservation efforts, a process that is planned, systemized, and scalable is
useful, although e hoc manual processes are often appropriate for cases involving relatively
small numbers of key custodians and identifiable issucs. It is usually incfficient to collect
information from every custodian, server, or other source of active data without making
any initial effort to identify relevant information. With no means to triage the information
and to filter out irrelevant ESI, the collection may be overbroad, with a great deal of
irrelevant informarion aggtegated into a central tepository where it is then further
processed and searched.

Thete is a growing consensus that the proportionality principle must be applied in
assessing preservation issues. In Rimkus Consulting, the court noted that “[w]hether
preservation or discovery conduct is acceptable in a case depends on what is reasonable, and
that in turn depends on whether what was done—or not done—was proportional to that
case and consistent with deatly established applicable standards.™" (emphasis in original).
Similarly, the Seventh Circuit Pilot Program on E-Discovery (2009)* provides, in Principle
2.04 (Scope of Preservation), that “every party to litigation and its counsel are responsible
for taking reasonable and proportionate steps to preserve relevant and discoverable ESI
within its possession, custody or control.”

To develop an appropriate process for a large organization, the responsible business
and functional units, including legal, IT, and records management personnel, should be
trained on the organization’s legal hold policies and practices and their responsibilides.
Plans and protocols appropriate to the type of data and the manner in which it is
maintained should be developed. Consultants and vendors can also play a valuable role by
helping to design efficient and systemized processes that are executed by I'l" personnel
and/or consultants. For smaller cases, or for entities without internal resources, outside
counsel may provide the services on a case-by -case basis and may be deeply involved in
drafting the initial preservation notices and in collecting documents and ESL.

‘While the traditional role of counsel is to “inform the client of its duty to preserve
potentially relevant documents in the client’s custody or control and of the possible
consequences of failing to do s0,”# some decisions hold thar counsel also owes an
independent duty to actively supervise a party’s compliance with the duty to preserve.® In
Zubulake V.* the court went further and suggested that “counsel must issue a ‘litigation hold’
at the outset of litigation ot whenever litigation is reasonably anticipated, communicate
directly with the ‘key players,” instruct all employees to produce electronic copies of their
relevant active files,” and secure unique backup media that should be retained.*

41 2010 WL 645353 at *6 (S.D. Tex. Feb. 19, 2010).

42 Skventd Cireurt ELECTRONIC Discovery Dot Procrasm (Oct. 2009) at 21, qeailable ar
hup://fwww. iled. uscourts. gov/Statement%20-%20Phase%20One pdf.

43 Standard 10, ABA CIVIL DISCOVERY STANDARDS (Aug. 2004} (“This Standard is . . . an admonition w counsel that it is
counsel’s responsibility to advise the client as to whatever duty exists, to avoid spoliation issues.”) See Turner v Hudson Transit
Lines, 142 ER.D. 68, /3 (S.D.N.Y. 1991) (the preservation obligation runs first to counsel, who has a dury to advise, with
“corporate managers’ having the responsibility to convey that information to the relevant employees).

44 Phoenix Four, Inc. v. Strategic Resonrces Corp., 2006 WL 1409413 {S.DN.Y. May 23, 2006).

45 229 ER.D. 422 (S.D.N.Y. 2004).

46 Counsel was not sanctioned for their preservation failures in Zubulake since a party on notice of its obligations “acts at its own
peril.” Id at 434; of Green v MeClendon, 767 ER.D. 284, 290 (8.D.N.Y. 2009) (monetary sanctions imposed on 4azh counsel
and client for failure w institute a timely legal hold).
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The following Guidelines are intended to help organizations create legal hold
procedutes that are effective in preserving necessary information in a manner consistent
with the requirements of the situation at hand. As with the triggers of the legal hold, there
is no one-size-fits-all answer to implementing a legal hold. Rather, organizations must
approach implementing a legal hold in light of the particular documents and information
in their possession, the nature of the matter, and the culture of the organization.

Guideline 6. The duty to preserve involves reasonable and good faith efforts, taken as
soon as is practicable and applied proportionately, to identify and, as necessaty, notify
petsons likely to have relevant information to preserve the information.

After determining it has a duty to preserve, the organization should begin to
identify information to be preserved. The obligation to preserve ESI requires reasonableness
and good faith efforts, but it is “unreasonable to expect parties to take every conceivable
step to prescrve all potentially relevant data.”” The organization should consider the soutces
of information within its “possession, custody, and control™® that are likely to include
relevant, unique information. The most obvious of these sources are those that the
organization physically has in its possession or custody—for example, the file cabinets of
documents in its office, the emails that reside on its servers located in its corporate
headquarters — but also may include sources such as thumb drives, company furnished

laptops, and PDAs used by employees for business purposes.

Some sources of information under the control of third parties may also be
deemed to be within rhe control of the organizarion because of contracrual or orher
relationships. Examples include information held by outsourced service providers, storage
facilities operators, and application service providers (ASPs).” With respect to those sources,
the organization should consider providing appropriate notice concerning the need to
preserve material that is likely to be relevant.

In executing preservation obligations, special attention should be paid, where
necessary, to information that is held outside of the United States. Many such locations
have laws that potentially conflict with United Sates discovery requirements. Such laws
include those that limit the retention of certain types of information and those that limit
the processing or transfer of information to the United States for discovery purposes.”

It must be noted that a mere delay in implementing a legal hold is not necessarily
fatal. In Rahman v. The Smith ¢ Wollensky Restaurant Group,” rhe court concluded that
“even assuming there was, in fact, no litigation hold” until late in the litigation, the plaintiff
had failed to establish that there was “any gap” in production which was “attributable to the

47 See Principle 5, THE SEDONA PRINCIPLES (2d ed. 2007).

48  See FED. R. CIv. . 34 and its state equivalents; see alio fn re NTL, Inc., Sec. Litig.,, 244 FR.D. 179 (S.D.NY. 2007) (party had
access to records held by third party).

49 Norably, the advent of “cloud computing” will, over time, likely increase the number of organizations using third partics to
Lost, manage, store, and retrieve electronic information in the course of business.

50 See, e.g.. The European Directive 25/46/EC (the “Directive”), effective October 1998. The Directive governs the processing
and use of personal data for all EU Member States, and identifies eight data protection principles. These include the principle
that personal data shiall not be kept for longer than is necessary for the purposes for whicli it is processed and the principle
that personal data shall not be transferred to a country or territory outside the EU, unless that country or territory ensures an
“adequate” level of protection for the rights and freedom of data subjects in relation to the processing of personal data. At this
time, the United States is not considered by the EU to ensure an “adequate” level of protection and data may be transferred
only if the transfer meets a particular exception found in the Directive or if certain steps are taken to qualify for the Furopean
Comnission’s Sale Harbor stawus or Lo adopt the European Comimnision’s model contraciual clauses for Data Transler and
Data Processing or Binding Corporate Rules. One exception to the Directive that may apply in certain cases is when the
transfer is required for the exercise or defense of legal claims.

51 2009 WL 773344 (S.D.N.Y. Mar. 18, 2009).
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failure to institute [a] litigation hold at an earlier date.” The test is what was reasonable
under the circumstances, with an eye towards the ultimate end goal (e.g., whether televant
information was preserved). Thus, there is no per se negligence rule and if the organization
otherwise preserved the information then there is no violation of the duty to preserve.”

ILLUSTRATION

Hllustration i: Strummer Holdings is a large corporation that sends many of its historic
documents to an offsite storage facility managed by Jones Storage. Typically, documents
older than five years are sent to Jones Storage. At all times, Strummer Holdings retains all
legal rights with respect to the documents, and has the right to require their return from
Jones Storage at any time. Jones Storage has standing instructions from Strummer
Holdings to automatically destroy certain documents when they are 10 years old.
Strummer Holdings reasonably anticipates litigation relating to events that occurred nine
years ago such that its preservation obligations are triggered. If Strummer Holdings does
not take steps to ensure that the relevant documents it has stored at Jones Storage (if any)
are preserved, Strummer Holdings may be subject to sanctions for spoliation if any
relevant documents are destroyed.

Guideline 7. Factors that may be considered in determining the scope of information
that should be preserved include the nature of the issues raised in the matter, the
accessibility of the information, the probative value of the information, and the relative
butdens and costs of the preservation effort.

Executing preservation obligations typically involves an initial focus on documents
and EST available in accessible or “active” sources. Rule 26(f) provides parties in litigation
with the opportunity at the “meet and confer” stage to discuss and evaluate potental
discovery and agree on a reasonable preservation scope. The emphasis in the Rules is on
cooperative action, as promoted by The Sedona Conference” Cooperation Proclamation.
Parties are admonished to pay particular attention “to [maintaining] the balance between
the competing needs to preserve relevant evidence and to continue routine operations
critical to ongoing activities.”*

Unfortunately, it is not always feasible to secure prior agreement on preservation
steps to be undertaken.” This is patticularly ttue when preservation decisions must be made
in the pre-litigation context, but it also is a problem after commencement of litigation.
Parties are often in the position of having to make unilateral preservation decisions based
on their best judgment.

‘There are numerous factors to be weighed in determining the scope of a particular
hold. Some factors include the cost to preserve and potentially restore information; the
number of individual custodians involved in the matter; the type of information involved;
and whether the hold is on active data, historical data, or future data because the litigation

52 Id at*6 & n. 9 {emphasizing that the proof is directed at the destruction of relevant evidence, not, per se, institution of a
. legal hold).

53 Rimkus Consulting Grp. v. Cammaraa, 2010 U.S, Dist. LEXIS 14573 (S.D. Tex. Feb. 19, 2010); of Pension Comm. v. Banc of
. Sec, LG, 2010 WL 184312 (SD.NLY. Jan. 15, 2010).

54 See The Sedona Conference,” THE SEDONA CONFERENCE JOURNAL* SUPPLEMENT, 10 SEDONa CONE. J. 331 (Fall 2009)
{calling for cooperative action by participants in relation to the discovery process).

35 Frp. R Cv P 26, Committee Note, Subdivision (f) (2006).

56  Kenneth J. Withers, “Ephemeral Duta” and the Duty To Preserve Discoverable Electronically Stuved Informazion, 37 U, BaLT. L.
REY. 349. 377 (Spring 2008) {“By the time the parties sit down at the Rule 26(f) conference, the preservation issues
surrounding ephemeral data may be moot and the fate of the responding party may already be sealed, if sanctions are later
found o be warranted.”)
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involves future or ongoing business activities. The court in Zubulake IV indicated that a
“patty ot anticipated patrty must retain all relevant documents (but not multiple identical
copics) in existence at the time the duty to preserve attaches, and any relevant documents
created thereafter.”” The court also explained that “[iln recognition of the fact that there are
many ways to manage electronic data, litigants are free to choose how this task is
accomplished.”

Another key factor involves the accessibility of the information, especially when
ESI is involved. While “[a] party’s identification of sources of ESI as not reasonably
accessible does not relieve the party of its common-law or statutory duties to preserve
evidence,” rhis observation should be read in conjuncrion wirh Rule 37(c), which provides
that where data is lost as a result of good-faith, routine operations of electronic systems, no
sanctions under the Federal Rules may be levied.”” The Sedona Conference’ Commentary on
Preservation, Management and Identification of Sources of Information That Are Not
Reasonably Accessible™ suggests that in the absence of agreement, it is often “reasonable to
decline to preserve” inaccessible sources if the party concludes that the “burdens and costs
of preservation are disproportionate to the potential value of the source of dara.”®

For example, Zubulake IV, also concluded that “as a general rule,”® a “litigation
hold does not apply to inaccessible backup tapes” which “may continue to be recycled.” It
also established an exception when the producing party could identify “the tapes storing the
documenss of ‘key players’.”™ The Sedona Principles arc in accord with this view.* Principle
8% also cautions against the assumption that there is an automatic need to preserve backup
media. Thus, in Escobar v. City of Houston,* the fact that other relevant information had
been preserved and was available mitigated concern about the failure to preserve audio
rapes. Notably, the reasoning behind the general rule excluding inaccessible data (such as
back up tapes) from preservation is not based simply on costs as the expense of saving a
tape in isolation is relatively slight, but instead it is based upon a broader view of the need
for preservation in the context of other sources of evidence and also balanced against the
ultimate cost of later restoring data sources and culling them for particular content.

Likewise, transient or ephemeral data that is not kept in the ordinary course of
business and that the organization may have no means to preserve may not need to be
presetved. In Columbia Pictures v. Bunnell,*” a court refused to find a duty to preserve
information temporarily stored in RAM whete the producing party had no reason to

57 220 KR.D. 212, 218 (S.D.N.Y. 2003).

58 Tle court gave as an example, tle retention of “all then-existing backup tapes for the relevant personnel {if such tapes store
data by individual or the contents can be identified in good faith and through reasonable effort),” and noted that the party
could “catalog any later-created documents in a separate electronic file.” /d. at 218.

59 FED. R, Cv. P 26, Committee Note, Subdivision (b)(2) (2006},

60 Olbon . Sax, 2010 WL 2639853 at *2 (E.D. Wis. June 25, 2010).

G110 SeporA CONE J. 281 (2009) {in determining accessibility, 2 combination of “media based factors” and “data complexity
factors” should be used); copy also available at http://www.thesedonaconference.org.

62 Id. {proposing a “decision tree” form of analysis under which the burdens and costs of accessing and preserving are balanced
against the “reasonably anticipated need and significance of the information”).

63 220TR.D. 212 at 217, n. 22.

G4 220 KR.D. 212 ar 218, 220, n. 17 (“Litigants arc now on notice, at least in this court, that [key player] backup tapes “must
be preserved”). See absa Pension Comm. v. Bank af Am. Sec.. LLC, 2010 WL 184312 at *27 (S.D.N.Y. Jan. 15, 2010) (‘T am
not requiring that 7/ backup tapes must be preserved. Rather, if such tapes are the so/e source of relevant information {e.g., the
active tiles of key players are no longer available), then such backup tapes should be segregated and preserved. When accessible
data satisfies the requirement to searcl for and produce relevant information, there is no need to save or search backup
tapes.”); Forest v. Caraco, 2000 WL 998402 (E.D. Mich. Apr. 14, 2009) (announcing proceedings limited to assessing
Zubulake exception on delayed decision to cease recycling backup media).

65 Comment 5.h., THE SEDONA PRINCIPLES {2d ed. 2007) (“[a]bsent specific circumstances, preservation obligations should not
extend to disaster recovery backup tapes created in the ordinary course of business.”)

G6  Coment 8.a., THE SEDONA PRINCIPLES (2d ed. 2007) (“The mere suspicion that a source may contain polentially relevant
information is not sufficient to demand [its] preservation.”)

67 2007 W1 2900581 {S.D. "lex. Sepr. 29, 2007).

G8 2007 WL 2080419 at *3-6 (C.D. Cal. May 29, 2007), motion te review denied, 245 ER.D. 443 (2007).
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anticipate that it would be sought and the requesting party first asserted a duty to preserve
in a motion for sanctions.” Absent a special showing of need, Principle 9 of The Sedona
Principles suggests that it is not ordinarily required to “preserve, review, or produce deleted,
shadowed, fragmented, or residual [ESI].” Similarly, many organizations have made a good
faith decision to not retain information such as instant messaging, chats, or voicerail
messages in the ordinary course of business so that, absent compelling circumstance or an
order of the court, there should be no expectation of preserving and producing information
from such sources.

Parties sometinies seck to compel creation of a “mirror image” of hard drives to
preserve data pending forensic examinations.” As part of the 2006 Amendments, the right
o “test or sample” with refetence to ESI was added to Rule 34(a). That amendment does
not, however, create a “routine right of direct access” for such purposes.” Instead, such
access is granted on a proper showing and pethaps with certain defined conditions.”

In some cases, parties may wish to affirmatively create “snapshots” of data as a
defensive measure.” For example, the ability to access the hard drives of laptops issued to key
employees upon their departure may be useful if it is the sole source of deleted information.™

If there are many custodians or if there is ongoing business information subject to
the legal hold, collecting data at the outset of the legal hold may not be feasible.
Sequestering the data can be disruptive to the business or technically unworkable in such
circumstances. As a result, it is important to distinguish between preserving information
and collecting and sequestering it.

If collecting data at an initial stage is not warranted, reasonable, or feasible,
communications and monitoting processes become mote important. It is critical that
recipients of hold notices understand their duty to preserve information and how to meet
that duty. ‘lraining sessions on legal hold compliance can be a useful tool to foster the
effectiveness of legal holds.

Guideline 8. In circumstances where issuing a legal hold notice is appropriate, such a
notice is most effective when the organization identifies the custodians and data
stewards most likely to have relevant information, and when the notice:

(a) Communicates in a manner that assists persons in taking actions that are, in
goad faith, intended to be effective
(b) Is in an appropriate form, which may be written

69 The magistrate judge held that “the defendants failure to retain the server log dara in RAM was based on 2 good faith belief
that preservation of data temporarily stored only in RAM was not legally required” because, inter alia, there had been “no
specific requiest by the defendants to preserve server log data present solely in RAM.” Jd. at *14.

10 Bank aof Mongolia v. M#P Global Fin. Servs., 258 ER.D. 514 {S.D. Fla. 2009} (expert appointed to “retrieve any deleted
responsive files” in light of production of responsive documents from third party sources).

71 Fro. R Cw. P 34, Committee Note, Subdivision (a) (2006).

72 Seeid., and Covad Communications v. Revonet, Inc, 258 ER.D. 5 {D.D.C. 2009} wlere the court ordered forensic imaging of
email servers for purposes of “preserving information as it currently exists.”

/3 It should be noted that forensic collection is not, nor should it be, the default method of collection and preservation. Instead,
the duty to collect and preserve forensically only arises if: 1) the facts known to the preserving party or which the party should
reasonably know would establish the need: or, ) the requesting party has specifically requested it and the producing party has
either agreed or notified the requesting party upon receiving the request that it will not comply, at which point the requesting
party seeks judicial intervention an obtains an order compelling such preservation and collection. See Comment 8.c., THE
SEDONA PRINCIFLES {2d ed. 2007) (“While |forensic data acquisition] is clearly appropriate in some circumstances, it should
not be required unless exceptional circuinstances warrant the extravrdinary cost and burden;” also noting the need for careful
protocols to address such collections).

T4 See, e.g., Cache La Poudre Feeds v Land (Yiakes, supra, 244 FRD. 614 (D. Colo. 2007) {failure to refrain from “expunging”
hard drives of former key employees sanctioned where backup tapes were no longer available for use in seeking deleted email).
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(c) Provides information on how preservation is to be undertaken

(d) Is periodically reviewed and, when necessary, teissued in either its original or
an amended form, and

(e) Addzresses features of relevant information systems that may prevent retention
of potentially discoverable information.

When designing a legal hold it is particularly important that it be understandable
by different groups within an organization. Counsel should review relevant pleadings or
other documents and then describe the litigation in a way that will be understood by those
with responsibility for preserving documents.

The initial and subsequent hold notices and reminders should describe the matter at
issue, provide specific examples of the types of information at issue, identify potential sources
of information, and inform recipients of their legal obligations to preserve information, and
include reference to the potential consequences to the individual and the organization of
noncompliance.” It should be in a form, which may include email, written hard copy or, in
some cases, oral notice, which is appropriate to the circumstances. The notice should also
inform recipients whom they should contact if they have questions or need additional
information. Again, each case must be evaluated based on its own individual facts and a
pteservation notice adapted to conform to the facts and circumstances unique to that case.

Because of the distributed nature of ESI, it may be appropriate to communicate a
legal hold notice not only to relevant data-generating or —receiving custodians, but also to
appropriate dara srewards, records management personnel, information technology (IT)
personnel, and other potentially knowledgeable personnel.

Organizations should consider requiring confirmations of compliance with such
hold notices as a means of verifying that recipients understand their preservation duties
and obligations. See Guideline 10. Appropriate responses to hold notices and the
organization’s expectations for compliance with them should be included in organization’s
compliance programs.

Importantly, while the use of 2 written legal hold is often appropriate, it is simply
one method of executing preservation obligations, not the only one. An organization should
consider whether a written notice is necessary to effectively implement the hold and
pteserve the requisite information. In many instances, a written notice may not be necessary
and, in facr, may be an encumbrance or source of confusion. Examples include siruarions in
which sources of likely relevant information are subject to retention for sufficiently long
periods pursuant to the organization’s information management or record retention policy
such that they will be held without a formal legal hold for the duration of the litigation. In
addition, there may be situations in which sources of relevant information can be
immediately secured without requiring preservation actions by employees. A read-only
system of record for all pertinent research-and-development and product-quality
information harnessed by a document management system would be one such example.
"There are other circumstances whete the collection of information prior to any notice may
be prudent in light of the risk that a custodian is the subject of the investigation or
litigation and there is teason to believe that he or she might take steps to delete or destroy
relevant information if aware of the citcumstances.

75 The organization “must inform its officers and employees of the actual or anticipated litigation, and identify for them the
kinds of documents that are thought 1o be relevant to it.” Samiung Flecironics Ca., Ltd, v Rambus, Inc., 439 ¥ Supp. 2d 524,
565 {E.D. Va. 2006).
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ILLUSTRATIONS

Jllustration i: Lydon Enterprises obtains information that makes it reasonably anticipate
liigation. Lydon Enterpriscs issucs a written legal hold notice to ecrtain of its employees.
The document cleatly identifies the recipients of the notice and explains in easily
understandable terms which documents fall within the scope of the employees’ preservation
duties. The notice also explains how employees are expected to gather and preserve relevant
documents. Whenever new information is obtained regatding the litigation that could affect
the scope of the legal hold, in-house counsel for Lydon Enterprises reviews the notice. The
notice is revised and reissued as necessary, and a petiodic reminder is issued to all employees
with preservation obligations. Compliance with the notice is regularly evaluated. This legal
hold is likely to be considered effective or reasonable.

Tllustration di: Jones, Inc., obtains information that makes it reasonably anticipate
litigation. In-house counsel for Jones identifies 40 people who she thinks might have
rclevant documensts and instructs her scerctary ro call them and tell them to hold onto any
documents relevanr to rhe porential litigarion, which she describes in general rerms. The
secretary calls the employees, but is unable to answer many of their questions. In-house
counsel does not follow up on any of the employee questions. No written hold notice is
ever issued. Litigation does not actually occur until 18 months later; at that point, in-house
counsel begins collecting the relevant documents. This approach may or may not be
effective, depending upon the circumstances, including the prejudice, if any, caused by the
failure to issue a legal hold.

Dllustration éii: Qualum Industries owns various properties, completes its financial
accounting for 2008, and files its tax returns. Under its record retention policy and
supporting schedules, tax-related papers are held for five years or until that tax year’s audit is
complete (whichever occurs later), and documentation supporting its financial reports arc
held for eight years. In 2010, Qualum was audited by the IRS, and questions were raised
about Qualum’s valuation of certain of its properties, but no litigation was filed. If Qualum
reasonably concludes that the information needed to respond to questions during the audit
are being retained pursuant to the company’s infotmarion management and retention
policy, Qualum need not issue a formal legal hold. If, however, litigation is later filed —
either by the government or by Qualum for a refund after an adverse agency determination,
and it is reasonably likely thar information beyond the parameters of the retained records
may be necessary to addtess claims ot defenses in the action, Qualum would then be well-
advised to issue a legal hold.

Guideline 9. An organization should consider documenting the legal hold policy and,
when appropriate, the process of implementing the hold in a specific case, considering
that both the policy and the process may be subject to scrutiny by opposing parties
and review by the court.

An organization should consider documenting both rhe legal hold policy and,
when appropriate, the steps taken to ensure the effective implementation of specific holds.
Considering issues regarding work product and attorney-client privilege, the documentation
need not disclose strategy or legal analysis. However, sufficient documentation should be
included to demonstrate to opposing parties and the court that the legal hold was
implemented in a reasonable, consistent, and good faith manner should there be a need to
defend the process. In most cases, the process of issuing and implementing the legal hold
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and following up to preserve the data will provide sufficient documentation. If
documentation of the legal hold process is deemed appropriate, it may include:

¢ The date and by whom the hold was initiated and possibly the triggering event
¢ The initial scope of information, custodians, sources, and systems involved

*  Subsequent scope changes as new custodians or dara are idenrified or initial sources
are eliminated, and

¢ Notices and reminders sent, confirmations of compliance received (if any), and
handling of exceprions.

In addition, in cettain cases it may be approptiate to further document the process
of how a specific legal hold was implemented. Examples may include:

¢ Description as to the collection protocol, persons contacted, and the date
information was collected

»  Notes (at least as to procedutal matters) from any interviews conducted with
employees to determine additional sources of information, and

*  Master list of custodians, data stewards, and systems involved in the preservation
effort.

While it may never be necessary to disclose this information, or disclosure may be
made only to the court in camera to preserve privileged legal advice and work product
information, the availability of documentation will preserve the option of the party to
disclose the information in the event a challenge to the preservation efforts is raised and
may provide a valuable resource when responding to discovery requests.

One reason to document the legal hold process and the implementation of it is to
help avoid possible sanctions for the loss of televant information. It can be very difficult for
organizations to implement the legal hold and suspend or terminate routine operations of
their large information systems to preserve relevant information before that information is
deleted or overwritten in the normal course of operations.

Sanctions may be avoided under the Federal Rules if an organization can show
that the information was lost by the routine operation of the information systems before
a legal hold was instituted. Rule 37(e) provides that “absent exceptional circumstances, a
court may not impose sanctions under these rules on a party fot failing to provide ESI
lost as a result of routine, good-faith operation of an electronic information system.”
Thus, while the Rule “does not set preservation obligations,” it does tell judges that a
spoliation claim involving ESI “cannot be analyzed in the same way as similar claims
involving static information.””

Effective invocation of Rule 37(e) will require parties, as part of their legal hold
implementation, to take good faith steps to suspend otdinary destruction processes or auto-

76 Lee H. Rosenthal, A Few Thoughts on Electronic Discovery After Decemnber 1, 2006, 116 YALE L. ]. 167, 174 (Supp. 2006).
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delete functionality of systems.” There is a split in authority, however, on the issue of
whether the existence of a preservation obligation per se excludes the application of

Rule 37(c).

Accotdingly, effective use of Rule 37(c) places a premium on the use of the legal
hold process, which may include the ability to communicate such holds promptly and
tepeatedly and to monitor compliance with them. Without a defined process, the safe
harbor will be difficult to invoke and may offer little safety at all.

Guideline 10. Compliance with a legal hold should be regularly monitored.

Organizations should develop ways to regulatly monitor 2 legal hold to ensure
compliance. Some tools to accomplish this may include requiting ongoing certifications
from custodians and data stewards, negative consequences for noncompliance, and audit
and sampling procedures. Organizations may also consider employing technological tools,
such as automated solutions and dedicated “legal hold” servers to facilitate and track
employee compliance.

Organizations could also consider designating one or more individuals within the
legal department to be responsible for issuing the legal hold notice, answering employee
questions, and ensuring ongoing compliance with the notice. For smaller companies,
outside counsel may be retained to perform this oversight function.

The effort to ensure compliance by affected employees is an ongoing process
throughout litigation. This may include distributing periodic reminders of the legal hold
and requiring employee confirmations, as well as issuing updated legal hold notices
reflecting developments in the litigation itself or changes in the scope of the legal hold. As
the number of custodians ot other tecommended recipients of the legal hold notice
changes, it is important that the organization ensure that the expanded list of recommended
recipients teceives propet notification. Additional or revised notices should be promptly
issued to persons who are added to the distribution.”

The atgument is sometimes made that reliance on individuals to comply with
preservation notices is unreasonable.” For examplr, a spfcial master in a case involving a
massive legal hold questioned the efficacy of preservation requirements that relied on
tecipients to move cmails to avoid automatic deletion.” Another court expressed the view
that “it is not sufficient ro notify all employees of legal hold and expect that the party will
then retain and produce all relevant information.”™ ln Pension Committee,” the same court
noted that “not every employee will require hands-on supervision from an attorney [but]
attorney oversight of the process, including the ability to review, sample, or spot-check the
collection efforts is important.”™

77 Compare, e.g, KCUH Servs. n Vanaire, 2009 W1, 2216601 a1 (W.D. Ky. July 22, 2009) (oral instruction to delete software
that might evidence violation of law “falls beyond the scope of ‘routine, good fith operation”™ of Rule 37{e)) with
Southeastern Mechanical Servs. v. Brody, 2000 WL 2242395 at *3 (M.D. Fla. July 24, 2009) (declining to impose sanctions
where losses covered were not intentionally caused in bad faith). Cf remarks of Judge Shira Scheindlin, Panel Discussion,
Sanctinns in Llectronic Discovery Cases: Views from ihe Judges, 78 FORDHAM L. REV.1, 30-31 (Oct. 2009) {“[Rule 37(e)] says if
you don' put in a litigation hold when you should there’s going to be no excuse if you lose information.”).

/8 This parallels Guideline 8, Illustration i, on communicating changes in the scope of the legal hold.

79 Treppel v Biovail (“Treppel V), 249 LR.D. 111, 115-118 {S.D.N.Y. 2008) (noting inadequacies of mere notification to
employees of a legal hold).

80 [n re Intel, 258 ER.D, 280 (D. Del. 2008).

81 Zubudake V, supra, 229 LR.D. 422 at 432 (S.D.N.Y. 2004).

82 2010 WI1. 184312 (S.D.N.Y. Jan. 15, 2010).

83 Id atn. 68.
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However, in most cases, a careful combination of notification, collection, and
individual action should enable parties to rely on the good faith actions of their employees.
In an analogous context in Concord Boar v. Brunswick,* the court held that “[t]he fact that
Defendant allowed individual employees to use discretion whether to retain e-mail is simply
not indicative of bad faith.”

If the legal hold applies to information created on a going-forward basis and
pertains to a matter that reptesents substantial benefits or risks to an organization, the
organization may wish to consider alternative means of auditing compliance. For
example, the process could include a certification requirement that must be signed by the
petson responding to the legal hold. For holds involving ongoing business activities and
future data, organizations may consider a periodic certification program to ensute
ongoing compliance.

Guideline 11. Any legal hold policy, procedure, of practice should include provisions
for releasing the hold upon the termination of the matter at issue so that the
otganization can adhere to policies for managing information through its useful
lifecycle in the absence of a legal hold.

An organization creating a legal hold process should include procedures for
releasing the holds once that organization is no longer obligated to preserve the information
that was subject to a legal hold. These release procedures should include a process for
conducting a custodian and data cross check so the organization can determine whether the
information to be released is subject to any other ongoing preservation obligations.
Organizations may consider using automation software that can perform custodian, system,
and data cross checking and provide for efficient legal hold management.

When the organization is satisfied that the information is not subject to other
preservation obligations, notice that the hold has been terminated should be provided to
the recipients of the original notice (and any modifications or updated notices), and to
records management, IT, and other relevant personnel, as well as any third parties notified
of their obligation to preserve. Organizations may wish to conduct periodic audits to ensure
that information no longer subject to preservation obligations is not unnecessarily retained
and is being appropriately disposed of in accordance with the organization’s records and
information management policy.

84 1997 WL 33352759 a1 "6 (E.D. Ark. Aug. 29, 1997).
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Executive Summary

This report presents preliminary findings from a survey of attorneys in recently closed civil
cases which the Federal Judicial Center conducted in May and June of 2009. Nearly half of
the attorneys invited to participate responded. The report covers discovery activities and
case management in the closed cases; electronic discovery activity in the closed cases;
attorney evaluations of discovery in the closed cases; the costs of litigation and discovery;
and attorney attitudes toward specific reform proposals and, more generally, the Federal
Rules of Civil Procedure.

Discovery activity and case management

The parties conferred to plan discovery in more than 80 percent of cases in which
respondents reported at least one type of discovery out of 12 types queried. Most
commonly reported were interrogatories and requests for production of documents,
followed by initial disclosures and informal exchanges of documents. The median number
of types of discovery per case was 5.

The court adopted a discovery plan in more than 70 percent of respondents’ cases. The
most common case management activities reported by respondents were conferring to
plan discovery and limiting the time for completion of discovery. The median time imposed
for completion of discovery was 6 months.

Courts ruled on at least one summary judgment motion in more than a quarter of
respondents’ cases. Rule 12(b)(6) motions were ruled on in more than 10 percent.

Electronic discovery

Issues related to electronically stored information (“ESI”) were discussed by the parties in
more than 30 percent of the discovery planning conferences. The most common issues
discussed were the parties’ routine practices regarding retention of ESI and the format of
production of ESI. Approximately 50 percent of parties eventually producing ESI instituted
a litigation “freeze.”

Respondents reported a request for production of ESI in 30 to 40 percent of cases with
any discovery. In the ESI cases, plaintiffs tended to be requesting parties and defendants
tended to be producing parties, but more than 40 percent of plaintiff attorneys and more
than 50 percent of defendant attorneys reported representing both a producing and
requesting party in the closed cases.

Problems relating to ESI occurred in about a quarter of the cases with a request for
production of ESI. The most common problem was a dispute that could not be resolved
without court action over the burden of production of ESIL.

The most common uses of ESI produced in discovery in the closed cases were in
preparing and deposing witnesses, in interviewing clients or clients’ employees, and in
evaluating cases for settlement. The ES] was reportedly not used in approximately 1 in 5
cases.
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Attorney evaluation of discovery in the closed cases

More than 60 percent of respondents (and 2 out of 3 defendant attorneys) reported that
the disclosure and discovery in the closed cases generated the “right amount” of
information. More than half reported that the costs of discovery were the “right amount” in
proportion to their client’s stakes in the closed cases.

A majority of respondents reported that the parties were able to reduce the cost and
burden of discovery by cooperating. A majority also reported that the costs of discovery
had “no effect” on the likelihood of settlement in the closed cases.

Costs of litigation

For the closed cases included in the sample, the median cost, including attorney fees, was
$15,000 for plaintiffs and $20,000 for defendants. For plaintiffs, reported costs ranged from
$1,600 at the 10th percentile to $280,000 at the 95th percentile; for defendants, the range
was from $5,000 at the 10th percentile to $300,000 at the 95th percentile. Median costs
were higher in cases with electronic discovery (especially if the client was both a producing
and requesting party) and in cases with more reported types of discovery.

The median estimate of the percentage of litigation costs incurred in discovery was 20
percent for plaintiffs and 27 percent for defendants. Electronic discovery costs accounted
for 5 percent of the costs of discovery, at the median, in plaintiff attorneys’ cases with
discovery of ESI, and 10 percent, at the median, in defendant attorneys’ cases with
discovery of ESI.

The median estimate of the stakes in the litigation for plaintiffs was $160,000; estimates
ranged from less than $15,000 at the 10th percentile to almost $4 million at the 95th
percentile. The median estimate of the stakes for defendant attorneys was $200,000;
estimates ranged from $15,000 at the 10th percentile to $5 million at the 95th percentile.

Reported expenditures for discovery, including attorney fees, amounted to, at the
median, 1.6 percent of the reported stakes for plaintiff attorneys and 3.3 percent of the
reported stakes for defendant attorneys.

Reform proposals

When asked at what point in litigation the central issues are narrowed and framed for
resolution in the typical case, respondents most commonly identified “after fact discovery.”
In the closed case itself, over half of the respondents reported that the central issues were
narrowed and framed for resolution after initial disclosure of non-expert documents. For
plaintiff attorneys, the most common response in the closed case was at the initial
complaint.

Respondents representing primarily defendants tended to favor raising pleading
standards, and those representing primarily plaintiffs tended to disfavor raising pleading
standards. Respondents representing plaintiffs and defendants about equally were divided
on the issue.

Respondents were somewhat open to the general idea of testing simplified procedures,
with all parties’ consent, in a limited number of districts.

2 FIC Civil Rules Survey, Preliminary Report to the Committee
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The Rules in general

Respondents were asked several questions about the operation of the Rules and potential
changes to the Rules. When respondents were asked to compare the costs of litigation and
discovery in the federal and state courts, the responses were mixed; a narrow plurality
tended to disagree that litigation and discovery are more expensive in the federal courts
than in the state courts.

When asked whether the Rules should be revised to limit electronic discovery
specifically, respondents representing primarily plaintiffs tended to disagree and those
representing primarily defendants tended to agree. On the other hand, those representing
plaintiffs and defendants about equally were opposed to limiting discovery in general but
divided about evenly on the specific question of limiting electronic discovery.

A majority of respondents in all three groups supported revising the Rules to enforce
discovery obligations more effectively.

More than two-thirds of respondents agreed with the statement that “the procedures
employed in the federal courts are generally fair,” and a majority disagreed with the
statement that “discovery is abused in almost every case in federal court.”

Respondents seemed relatively satisfied with current levels of judicial case
management in the federal courts.

FJC Civil Rules Survey, Preliminary Report to the Committee
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Motions for Sanctions Based Upon Spoliation of Evidence in Civil Cases * Federal Judicial Center 2011

Executive Summary

In 2010, the Judicial Conference Advisory Committee on Civil Rules requested a
study of motions for sanctions based on an allegation that the nonmoving party
had destroyed evidence, especially electronically stored information (ESI). The
study examined the electronic docket records of civil cases filed in 20072008 in
19 districts, including at least one district in every circuit except the District of Co-
lumbia Circuit.

This report summarizes the findings of that study and, where appropriate,
compares those tindings to other studies. The study found the following:

A motion related to spoliation of evidence was identified in 209 total cases
in the 19 districts, which was 0.15% of civil cases filed in the study districts
in 2007-2008.

The allegedly spoliated evidence included ESI in 53% of these 209 cases. It
was exclusively ESI in 40%. In 9% of cases, the nature of the spoliated evi-
dence could not be determined.

For all spoliation motions, the most common nature-of-suit categories
were torts (31%), contracts (30%), and civil rights (22%).

For spoliation motions involving ESI, the most common nature-of-suit
categories were contracts (36%), civil rights (26%), torts (14%), and intel-
lectual property (11%).

The moving party was a plaintiff in 64% of the cases and a defendant in
329%. Both sides moved for sanctions based on spoliation in 2% of cases.

The typical plaintiff moving for sanctions was an individual, but in 31% of
cases the plaintiff-movant was a business entity.

Plaintifts generally filed motions for sanctions against business entities
(74%) or a government (21%).

The typical defendant moving for sanctions was a business entity, account-
ing for almost 90% of defendant—movant cases.

Defendants generally filed sanctions motions against individuals, but in
41% of defendant-movant cases the nonmoving party was a business en-
tity.

Motions for sanctions were granted in 18% of all cases and denied in 44%
of all cases. Considering only cases with an order on the motion, motions
were granted 28% of the time and denied 72% of the time.
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In ESI cases, motions for sanctions were granted 23% of the time and de-
nied 44% of the time. Considering only cases with an order on the motion,
motions were granted 34% of the time and denied 66% of the time.

The most common type of sanction granted was an adverse inference jury
instruction, which was granted in 44% of all cases in which a sanction was
imposed and in 57% of comparable ESI cases. A dismissal or default judg-
ment was only imposed in one case, which involved tangible evidence.



311

Motions for Sanctions Based Upon Spoliation of Evidence in Civil Cases * Federal Judicial Center 2011

Findings

At the request of the Honorable Mark R. Kravitz, then chair of the Judicial Confer-
ence’s Advisory Committee on Civil Rules (“Committee”), the Federal Judicial
Center (FIC) conducted a study of motions filed in federal court alleging spoliation
of evidence in civil cases. This report summarizes the findings of that study. The
report consists of three parts. The first part attempts to answer the threshold ques-
tion, how often is spoliation raised by motion? The second part describes the cases
in which spoliation is alleged. The third part provides some information on how
courts rule on motions for sanctions.

How often is spoliation raised?

The threshold question is, how often is spoliation raised by motion? The text-based
search of the CM/ECF database employed in this study identified every case in the
study districts filed in either 2007 or 2008 and in which the search terms' appeared
in a docket entry. Clearly, this search cannot identify every motion for sanctions
based on an allegation of spoliation, but I am generally satisfied that the search
found most of these motions.”

I personally reviewed the docket records in every case in which the search terms
appeared. After that review, I determined that the issue of spoliation had been
raised in a motion (of some type) in 209 cases in the 19 study districts.” In 153 of
those cases, the issue was raised in a motion for sanctions. In 29 cases, the issue was
raised in a pretrial motion in limine. In 23 cases, the issue was raised in a motion
related to jury instructions. And in four cases, the issue was raised in a motion for
summary judgment.

» « » «

1. The relevant search terms were “spoliation,” “spoilation,” “37(e),” “37¢,” “adverse inference,”
“violation” and “preservation” in same docket entry, and “destruction of evidence.” My FJC colleague
George Cort performed the searches of the relevant databases.

2.Tnafew districts, an alternate search strategy, using other information in the database identify-
ing sanctions motions, was employed to validate the text-based search. The results of the alternate
strategy suggested that the text-based search was not missing many cases. Moreover, the text-based
search almost certainly identified cases that the alternate strategy would have missed, such as cases in
which the spoliation issue was raised in a motion in limine. The search for sanctions motions was
inefficient, in that it identified all sanctions motions, regardless of basis—including Federal Rule of
Civil Procedure 11 motions, which are unrelated to evidence, and all motions for discovery sanc-
tions, not limited to those based on spoliation.

3. The 19 study districts were Northern District of California, Colorado, Southern District of
Florida, Northern District of Georgia, Northern District of Tllinois, Northern District of Towa, East-
ern District of Louisiana, Massachusetts, Maryland, Minnesota, New Jersey, Eastern District of New
York, Southern District of New York, Northern District of Ohio, Southern District of Ohio, Western
District of Oklahotna, Eastern District of Pennsylvania, Southern District of Texas, and Western Dis-
trict of Wisconsin.
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To determine the rate at which spoliation is raised by motion, the most direct
method is to treat these 209 cases as the numerator and to treat the total number
of (comparable) civil cases filed in the study districts in 2007-2008 as the denomi-
nator. The latter figure is 131,992 cases,” yielding a rate of 0.0015. In other words,
a motion alleging spoliation was found in 0.15% of cases filed in 2007-2008 in the
study districts.

This estimate compares favorably to other studies. [ am not aware of any study
that indicates that such motions are relatively common. An Institute for the Ad-
vancement of the American Legal System (TAALS) study of case processing in eight
districts found that motions for discovery sanctions, not limited to spoliation mo-
tions, were filed in 3.2% of cases.” The present study’s estimate is approximately
5% of that tigure, which probably reflects that spoliation motions are not a very
common form of sanctions motion. A study of published orders, prepared for the
Civil Litigation Review Conference by Willoughby, Jones, and Antine (“Willoughby
study”), found 401 total ESI cases in which sanctions were moved for in federal
court, without time restriction.® The Willoughby study identified approximately
170 ESI cases with a sanctions motion in all federal districts in 2008-2009.” That
estimate is not limited to spoliation motions. The Willoughby study identified only
136 cases over an almost 30-year period in which sanctions were granted for de-
struction of ESL*

One other previous study warrants mention. The 2009 FJC closed-case survey
asked attorneys in cases involving ESI whether any party raised a claim of spolia-
tion of ESI. Fully 7.7% of plaintitt attorneys and 5% of defendant attorneys an-
swered that, in the closed case, one or more claims of spoliation had been raised.”
That figure was in ESI cases only. Those percentages would be about 3% of all
plaintiffs’” cases and 2% of all defendants’ cases. Those percentages are much larger
than the 0.15% reported here. The 2009 question, however, was not limited to mo-

4. This figure does not include prisoner cases, pro se cases, and MDL transfer cases; such cases
were excluded from the study.

5. Civil Case Processing in the Federal District Courts: A 21st Century Analysis (Institute for
the Advancement of the American Legal System 2009), at 46. The eight study districts were Arizona,
Colorado, Delaware, Idaho, Eastern District of Missouri, Oregon, Eastern District of Washington,
and Western District of Wisconsin.

6. Dan H. Willoughby, Jr., et al., Sanctions for E-Discovery Violations: By the Numbers, 60 Duke
L. Rev. 789,790 (2010) [hereinafter Numbers].

7. Id. at 795, fig. 1. This is the author’s own approximation from the figure, which appears to
show 70-plus cases decided in 2008 and 97 in 2009.

8. Id. at 803 (“|F)ailure to preserve ESI ... was the sole basis for sanctions in ninety cases. It was
also cited as one of the types of misconduct in forty-six cases ....”).

9. Emery G. Lee III & Thomas E. Willging, Federal Judicial Center National Case-Based Civil
Rules Survey: Preliminary Report to the Judicial Conference Advisory Committee on Civil Rules
(Federal Judicial Center 2009),at 23-24, fig. 10.
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tions. It is very likely that spoliation is raised in many cases in which it never be-
comes the Dasis for a motion.

The spoliation cases are different from civil cases in general in at least two
noteworthy ways. First, spoliation usually becomes an issue relatively late in a
case—indeed, spoliation motions tend to occur after the typical case would have
already ended. Part of the explanation for this is that spoliation cases have much
longer processing times than civil cases in general. The average disposition time was
about 1.8 years (649 days) for the 152 spoliation cases that had terminated at the
time of data collection. The average disposition time for civil cases, in general, was
about 0.7 years (253 days). The first reference to one of the search terms in the
study cases occurred, on average, 513 days after filing—or about twice the time that
the average civil case would have taken to reach disposition.

Second, the spoliation cases terminated at trial 16.5% of the time, compared to
just 0.6% of civil cases in general. Given that the spoliation trial cases are included
in the civil cases in general, the frequency of trial in the spoliation cases is even
more remarkable.

These two differences indicate that the spoliation cases can be accurately de-
scribed as ones in which the parties found it extremely difficult to reach a settle-
ment. These are often cases in which there is “bad blood” between the parties.

To conclude this section, it is important to note a few caveats. First, this study
is not able to provide a hard estimate of the frequency of spoliation as an issue. It
did not cover every district, and there is no doubt that the study has missed some
motions activity in the study districts. But even if this study is off by a factor of
ten, then spoliation motions would be filed in about 1.5% of civil cases. Given that
spoliation may be raised much more often than it becomes the basis for a motion,
it is probably safe to consider the 2009 closed-case survey’s findings as an estimate
of the frequency with which spoliation is raised, in any way, in ESI cases. Even
then, it is raised as an issue in less than 10% of ESI cases.

Second, this study cannot account for trends, as it is limited to a particular fil-
ing cohort. The Willoughby study addresses trends.” The trend identified in that
article, however, is limited to sanctions for ESI violations. It is not surprising that
such claims have increased in recent years. But it would be interesting to know the
overall trends in spoliation claims. If spoliation motions represent a kind of strat-
egy by parties, especially late in cases, then it is possible that, in years past, parties
raised spoliation just as often, but not with respect to ESI. As discussed in the next
section, parties still raise spoliation of paper records and tangible evidence in civil
cases.

Third, nothing in this section should be taken as denying that the fear of spo-
liation motions might motivate parties to over-preserve ESI for fear of being sub-
ject to a motion in the future. Moreover, this study does not provide any reason-
able grounds for concluding that these fears are irrational. As discussed below, rela-

10. Willoughby et al., Numbers, supra note 6, at 793-94.
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tively severe sanctions may be imposed in the event that a court finds that a party
destroyed evidence. Even a relatively small probability of sanctions might rationally
drive behavior if the potential sanctions are severe enough. It is also important to
remember that, even without sanctions being imposed, a dispute over spoliation
may cost a party a great deal. A 2010 report to the Committee found that a party’s
litigation costs increased by approximately 10% for each type of dispute over ESI,
including spoliation.™

Description of the cases

This section details elements of the cases in which spoliation was raised by motion:
the nature of the allegedly spoliated evidence, the types of cases in which the mo-
tions were made, and the parties involved.

Nature of evidence. As discussed in the previous section, the text-based search
identified 209 cases in which spoliation of evidence was raised in a motion. In 40%
of the spoliation cases, the evidence was ESI only; in an additional 13%, the evi-
dence was ESI and some other kind of evidence (e.g., paper records or tangible evi-
dence). In short, the allegedly spoliated evidence included ESI in slightly more than
half the cases. Tangible objects accounted for 21% of the spoliation cases. These
included “destructive testing” cases and insurance cases in which the insurer, as
plaintiff suing as subrogee, was unable to produce damaged property for the defen-
dant’s expert. Somewhat surprisingly, there were a number of purely paper spolia-
tion cases (18%).

In 18 cases, or 9% of the total, I could not determine the nature of the alleg-
edly destroyed evidence. In many of these cases, the motion papers themselves de-
scribed the evidence in question merely as “documents,” which could mean either
paper or electronic records (or both). In addition, in a number of these cases, the
evidence in question was described merely as “photographs.” If the records clearly
indicated that the photographs were digital, the case was coded as ESI. In one case,
for example, the evidence included photographs taken with a cellphone.

It is possible, then, that as many as 62% of spoliation cases identified in the
study involved ESI. Still, that means that four in ten spoliation cases involved pa-
per records or tangible objects.

Types of cases. In all spoliation cases, there were slightly more torts cases (31%)
than contracts cases (30%). Civil rights cases made up 22% of all cases, intellectual
property cases 6%, and labor 4%. Fifteen cases (7%) were in other nature-of-suit
categories.

In the ESI spoliation cases, the largest nature-of-suit category was contracts
(36%), then civil rights (26%), torts (14%), intellectual property (11%), labor

11.Emery G. Lee IIl & Thomas E. Willging, Litigation Costs in Civil Cases: Multivariate Analy-
sis, Report to the Judicial Conference Advisory Committee on Civil Rules (Federal Judicial Center
2010),at5,7.
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(4%), and other (9%). It is worth noting that the contracts category includes both
insurance cases and cases involving noncompetition clauses in employment con-
tracts, as well as some complex commercial transactions.

The parties. Given that plaintiffs will more likely be requesting than producing
parties, it is not surprising that in more than six cases in ten (134 cases, or 64%),
the moving party was a plaintiff. In 66 cases (32%), the moving party was a defen-
dant. These figures include cases in which a party raised the spoliation issue in a
motion in limine to prevent the other side from raising the spoliation issue at trial.

Both sides made a spoliation-based motion in four cases (2%). If the assess-
ment that the spoliation cases are “bad blood” cases is correct, then these are cases
in which the parties really did not like each other. Finally, five cases (2%) involved a
motion by a party not easily classified as plaintiff or defendant, such as a third-
party defendant.

When the plaintitt was the moving party, the plaintift tended to be an individ-
ual—this was found in 94 of 138 cases (68%). This includes three cases in which
the individual was a putative class representative. Interestingly, the moving plaintiff
was a business entity in 43 cases (31%). This includes one case in which the plain-
tiff was a law firm. In one other case, the plaintitff was a municipality suing the
federal government over Medicaid reimbursements.

Of the 138 cases in which the plaintiff was the moving party, the nonmoving
party was a business entity in 102 cases (74%) and a government in 29 cases
(21%). Plaintiffs moved against individuals in five cases (4%) and against private
schools in two cases (1%).

Of the 70 cases in which the defendant was the moving party, the defendant
was a business entity in 62 of these cases (89%). In an additional five cases (7%),
the defendant was a government, and in three additional cases the defendant was
“other.” The “other” cases were diverse: one involved an individual defendant, one
a labor union, and one a religious institution (a Hindu ashram).

In 39 of 70 cases (56%) in which the defendant was the moving party, the
nonmoving party was an individual. However, in 29 of those cases (41%), the
nonmoving party was a business entity. Two nonmoving parties (3%) were
“other.”

In terms of parties, these findings suggest that spoliation cases tend toward two
poles. At one end, there is the stereotypical asymmetrical case, which pits an indi-
vidual plaintift with expansive discovery requests against an information-rich busi-
ness entity. In such a case, the individual plaintiff charges that the information-rich
business entity has spoliated evidence. But, of course, defendant business entities
can also move for sanctions against individual plaintitfs based on spoliation, as the
evidence shows. At the other end, there are business-to-business disputes, often
involving intellectual property and complex commercial transactions. In short,
both relatively unsophisticated and relatively sophisticated parties are affected by
the rules related to spoliation of evidence.
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Rulings on motions

This section is limited to the 153 cases in which a motion for sanctions based on
spoliation was filed and excludes motions related to jury instructions and motions
in limine. It covers both rulings on motions and the nature of the sanctions im-
posed.

Rulings. Considering all spoliation cases, a motion for sanctions was granted in
27 of 153 cases (18%) and denied in 68 cases (44%). Twelve motions (8%) were
pending as of the data collection. There was no court action on 30% of the mo-
tions, often because the case settled before the motion could be ruled upon. In-
deed, in several cases, the motion for sanctions was filed very shortly before settle-
ment, which may signal that the motion was being used in bargaining.

In terms of only those motions on which an order was issued, in all spoliation
cases the motion was granted in 27 of 95 cases (28%) and denied in 68 cases
(72%).

Considering only spoliation cases involving ESI, the motion was granted in 20
of 87 cases (23%) and denied in 38 cases (44%). Five such motions (6%) were
pending as of data collection, and the court took no action on a further 24 cases
(28%). Again, these cases tended to be ones that settled prior to a ruling on the
motion, although it is possible for the motion to be withdrawn as well.

In terms of only those motions on which an order was issued in ESI cases, the
motion was granted in 20 of 65 cases (34%) and denied in 38 cases (66%).

The number of rulings, especially in ESI cases (58), is small enough that I am
uncomfortable making any generalizations about how courts decide motions. It is
interesting, however, that very few motions (seven) involving types of evidence
other than ESI were granted. In addition, it should be noted that the grant rates
observed in the present study are much lower than that in the Willoughby study,
which found that 230 out of 401 (57%) of motions for sanctions ruled on were
granted. It is not, however, surprising that a study relying on published orders (the
Willoughby study) would yield a higher grant rate than one relying upon docket
records (the present study).

Types of sanctions. Courts have a number of options in imposing sanctions for
spoliation, ranging in severity from a default judgment against a party or dismissal
of a plaintiff’s claims to simply ordering more discovery on an issue. In what fol-
lows, sanctions are defined in a nominal sense—i.e., any time a court granted a
motion and imposed some burden on the nonmoving party, it was captured as a
sanction. In addition, more than one sanction may be imposed in a single order.
The court, for example, might preclude certain testimony as a sanction for destruc-
tion of evidence and reopen discovery for limited purposes. For this reason, the
percentages in what follows do not sum to 100%.

In all cases in which a sanction was imposed, the most common sanction im-
posed was an adverse inference instruction to the jury, which was imposed in 14 of
32 cases, or 44% of the sanctions cases. Precluded evidence or testimony and costs
only were both imposed in 6 cases (19%). The count for costs only includes cases
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in which the motion was actually denied but in which costs were granted under
Rule 37." The court ordered that discovery be reopened in five cases (16%), mone-
tary sanctions only in two cases (6%), and struck part of a pleading in one case
(3%). The most severe sanction observed, default judgment on a claim, was en-
tered in one case involving tangible evidence.

In ESI cases in which a sanction was imposed, an adverse inference instruction
to the jury was again the most common sanction, imposed in 13 of 23 cases, or
57%. In four cases each (17%), the court granted costs only (this includes cases in
which the motion was actually denied but the court awarded costs)”* or reopened
discovery as a sanction. Precluded evidence or testimony was imposed in three
cases (13%). Monetary sanctions were imposed in two additional cases (9%), and
part of a pleading was struck in one case (4%).

Given that the study only identified 23 ESI cases in which a sanction was im-
posed, I would caution against drawing any firm conclusions from these findings.
It is interesting to note, however, that the Willoughby study found 20 reported
cases in which some kind of case-terminating sanction was imposed for spoliation
of ESL."* Some case-terminating sanctions may be imposed in unreported cases, of
course, but it is likely that Willoughby and co-authors have identified most of such
orders in ESI cases in federal court. In short, it is probably safe to conclude that
case-terminating sanctions are rarely imposed.

One final note: There was some interest in learning whether sanctions were
being imposed under Rule 37, for violation of a discovery order, or using the court’s
inherent authority. In truth, it is not always clear in reading the orders what the
basis is for imposition of sanctions.”” In many cases, the court cites both bases. 1t
might be helpful to look to the Willoughby study on this point. That study found
that Rule 37 and inherent authority are the most common Dbases for imposition of
sanctions, with Rule 37 cited in 136 of the 230 cases (59%) in which sanctions
were imposed.™ In cases in which case-terminating sanctions were imposed, Rule
37 was invoked, because a discovery order had been violated, in 23 of 36 cases, or
64%."

12. The denominator for this paragraph is 32 cases, because of the inclusion of these cases.

13. The denominator for this paragraph is 23, because of the inclusion of these cases.

14. Willoughby et al., Numbers, supra note 6, at 805 n.65. Here, “case-terminating” means dis-
missal or default judgment.

15. Cf. id. at 800 (“Courts are not always precise in identifying the rule or statute upon which
their sanction decisions are based. In some instances, no basis is identified.”).

16.1d. at 801.

17.1d. at 810.
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Mr. FRANKS. We will now recognize Mr. Hill.

TESTIMONY OF THOMAS H. HILL, ASSOCIATE GENERAL COUN-
SEL, ENVIRONMENTAL LITIGATION & LEGAL POLICY, GEN-
ERAL ELECTRIC COMPANY

Mr. HiLL. Mr. Chairman and Members of the Subcommittee,
thank you for the opportunity to appear here today. My name is
Thomas Hill, and I am the associate general counsel responsible in
part for Environmental Litigation and Legal Policy for GE. We at
GE are pleased to assist the Subcommittee as it examines the im-
portant issues related to the cost of discovery and, in particular,
the costs associated with preservation that burdens potential liti-
gants in the United States.

Today, American companies incur litigation-related costs that
provide minimal discovery benefit to the courts, the litigants or the
jury. In this tough economic environment, the current Federal
Rules of Civil Procedure result in parties, primarily American com-
panies, wasting billions of dollars on unnecessary document preser-
vation and production.

I was a trial attorney in Michigan before joining GE in 1991. I
witnessed the explosion of electronically stored information, or ESI,
and its impact on litigation and dispute resolution. Because preser-
vation rules are unclear, American companies are forced to guess
what claims might be brought, do their best to preserve an unspec-
ified amount of information for an indefinite period of time and at
great cost. Much of this information will never be reviewed, never
be produced and never see the inside of a courtroom.

Let me discuss two real-world examples of the costs imposed by
the current rules and describe how the economy will benefit with-
out harm to the judicial process if there is some increased clarity
in these rules.

First, it’s the cost of preservation without litigation. Under the
current standard, GE preserves documents whenever it reasonably
anticipates litigation, even though no case may ever be filed. The
rules apply, but there’s no litigation. Because no court has jurisdic-
tion, there’s no opposing counsel, GE cannot negotiate or seek di-
rection to confirm or otherwise adjust the scope of what we pre-
serve.

This example, which is explained in greater detail in my written
statement, is relatively simple. It’s a narrow case. It involves only
96 custodians, I would point out in a company the size of General
Electric, it wouldn’t be out of the ordinary for hundreds or even
thousands of people to be involved in a subject matter.

But in spite of this relatively narrow scope, over time, these 96
people have created over 3.8 million documents, which total 16 mil-
lion pages of data. Simply collecting, storing, coding these docu-
ments to comply with a potential discovery request, has cost $5.4
million. It costs another $100,000 a month just to store the data.

We haven’t spent any money actually looking at the information.
We're just saving it.

Additionally, these individuals will create another million docu-
ments every year, adding to the cost. So let me repeat. Although
no case has been filed, and no case may ever be filed, the rules re-
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quired GE to save these documents, and we’ve spent $5.4 million
in fees.

This preservation problem is exacerbated once litigation is filed.
Storing ESI creates a disproportionate increase in discovery costs.
I have a case where the amount in dispute is less than $4 million.
However, in order to comply with preservation and discovery appli-
cations, we’ve collected, preserved and produced over 3 million doc-
uments generated by 57 people. Each of those documents had to be
reviewed BY lawyers and produced in accordance with the rules.

So that $4 million claim has resulted to date in about $6 million
in discovery costs. As a result, opposing counsel has little incentive
to meet and confer to reduce this burden.

As a practical matter, courts typically assume that we will bear
the burdens of the cost of production. Once produced, many individ-
uals fail to actually review the vast majority of documents that
have been produced. Rarely do courts consider cost shifting, which
can incentivize an efficient focus on information necessary to prove
a case.

This creates a perverse incentive which becomes leverage to skew
dispute resolution, not on the merits, but on the economics. This
is money wasted. These two examples unfortunately are closer to
the norm and not really the exception to the rule.

With clearer rules, including a narrower scope to avoid this
waste, the discovery process will be faster, more fair. Litigants can
have disputes resolved on the merits, and the savings can be used
to create jobs, invest in the future and benefit the U.S. economy.

We will continue to work with the Judicial Conference Rules
Committee in its efforts to develop amendments to the rules that
will help solve some of these preservation problems, as well as oth-
ers. We agree with the diverse spectrum of stakeholders who feel
reform should be implemented now, and we applaud the efforts of
the Subcommittee in exercising its oversight role over the Rules
Enabling Act. Thank you.

Mr. FRANKS. Thank you, Mr. Hill, and I would thank all of the
witnesses for their testimony.

[The prepared statement of Mr. Hill follows:]
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HOUSE JUDICIARY SUBCOMMITTEE ON THE CONSTITUTION
HEARING: THE COSTS AND BURDENS OF CIVIL DISCOVERY

WRITTEN TESTIMONY OF
THOMAS H. HIiLL

ASSOCIATE GENERAL COUNSEL
ENVIRONMENTAL LITIGATION & LEGAL PoLICY

GENERAL ELECTRIC COMPANY

Decemseer 13,2011

Mr, Chairman and Members of the Subcommittee, thank you for the opportunity to appear here
today. My name is Thomas Hill, and | am the Associate General Counsel responsible for Environmental
Litigation and Legal Policy for General Electric Company. We at GE are pleased to assist the Subcommittee
as it examines the important issues related to the costs of discovery -- and in particular the costs associated

with preservation -- that burden potential litigants in the United States courts.

I practiced law in Michigan before joining GE and | am a member of the State Bar of Michigan, the
United States Supreme Court Bar, and the American Bar Association. | have appeared before several of the
Federal Circuit and District Courts. | also serve as a member of several state and national committees and
boards, including the Civil Justice Reform Group, the George Mason University Law and Economics Institute,
and Lawyers for Civil Justice. | have served as Co-chair of the ABA Committee on Litigation Management,
and | was an Editor of the ABA report on Litigation Management, entitled "Radical Solutions to Litigation

Management.”

In my two decades at GE, | have managed a number of GE's most complex cases in the areas of

product liability, toxic tort, environmental law, and insurance, throughout the United States and

Af74544004.1
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internationally. Over the past ten years in particular, | have observed GE's embrace of modern technology
and the corresponding explosion of electronically stored information, or ESI. I have also experienced the
adverse impact that these developments have had on discovery, litigation and dispute resolution and the

costs associated with each.

Many stakeholders in the federal civil litigation process feel the need to reform the Federal Rules of
Civil Procedure to address these and other challenges. Many issues need to be addressed, including the
inter-relationship and scope of pleadings and discovery, developing standards for preserving documents to
ensure a fair, just and balanced legal system, which | will address today, and addressing costs with a view
toward how these issues impact our civil justice system. In short, | agree with the diverse spectrum of

stakeholders who feel reform should be implemented now.

The Judicial Conference Rules Committee has chosen to begin its examination with the law
governing the preservation of information in litigation. It's a good start.

American Companies Must Significantly “Over-Preserve” Documents At Great Cost Because
Their Discovery Obligations are Vague and They Face the Threat of Sanctions

I would like to speak with you today about tremendous costs that are affecting U.S. global
competitiveness and job creation at this critical time. Because the Rules Committee has chosen to start with
the issue of preservation of information, the costs | will be addressing today are litigation-related costs
incurred by American companies with minimal discovery benefit to the courts or to either plaintiffs or
defendants engaged in civil litigation — the costs of over-preservation of information in anticipation of
litigation. Let me explain what | mean by the over-preservation of information. You may intuitively think
that the costs of litigation begin when GE is served with a complaint in a new action, engages counsel, and
begins the process of preparing for and moving towards trial. Under the current rules, the vast majority of

the time, that assumption would be wrong. Instead, GE incurs considerable costs well before then.

Af74544004.1
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GE, like all potential litigants, must preserve information in anticipation of litigation.  But there are
no clear rules or even consistent guidance regarding when we must preserve information or what should be
preserved -- or for how long. This uncertainty forces GE to make case-by-case determinations about when
litigation may be anticipated and the potential scope of litigation that a plaintiff might bring someday.
Essentially, GE must guess whether a case will ever be filed, guess as to what claims may ever be brought, and

then do its best to preserve an unspecified amount of information for an indefinite period of time.

This uncertainty is created because the current discovery rules do not provide parties with adequate
guidance as to when their obligations to preserve ESI begin (or even what ESI to preserve) in anticipation of
litigation. Court decisions interpreting these obligations are inconsistent, and judges often evaluate whether
a company adequately preserved ESI with 20/20 hindsight. As a result, parties who seek to comply with
these rules must cast a wide -- and very expensive -- net. American companies, like GE, that face the
potential for litigation are forced to preserve vast amounts of ESI that may never actually be required in the
case. Certainly much of it will never be reviewed, never be produced, and never see the inside of a

courtroom.

For example, let’s say that it is conceivable that a particular act or decision by management might
possibly lead to a shareholder derivative suit against GE. GE must decide how likely it is that such a suit could
be filed. If litigation may be “reasonably anticipated,” GE must begin preserving potentially relevant
information. Because no suit has been filed, however, GE has literally no one -- no opposing counsel, no
plaintiff, no judge -- with whom to negotiate to determine what “potentially relevant” ESI might reasonably
be needed or what claims might be asserted. In the face of this uncertainty, GE must over-preserve — that
is, GE must preserve vast amounts of information without any guidance from the other side, even though a

case may never be filed, to avoid the risk of sanctions.

Af74544004.1
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Even in the event that a case were to be filed, however, GE's situation may not improve much and
the tremendous costs of over-preservation continue to compound. The plaintiff's counsel has no incentive to
narrow or to minimize GE's obligation to preserve ESI. Rather, the opposite is often true -- that is to say,
because the preservation of ESlis expensive and the costs of preservation are seldom shifted from the
preserving party to the requesting party, the plaintiff's counsel may well use those costs as leverage to
encourage the defendant to settle the case or as a weapon in his arsenal during pre-trial negotiations. This is
not what our system of justice should be about. There is certainly no incentive for the plaintiff's counsel to
narrow the categories of ESI that must be stored or to minimize the disproportionate burden on GE that is

created by the uncertainty of the rules.

Without more clarity, companies have no choice but to over-preserve ESI to protect their
reputations in light of the possibility of sanctions. GE and most companies take this obligation seriously. GE
has been in business for over 130 years and is the only original company on the New York Stock Exchange.
We are consistently ranked by Fortune Magazine as one of the world's most admired companies and have
been ranked by Ethisphere Magazine as one of the world's most ethical companies four years in a row. GE's
reputation is its most valued asset, and the key to protecting that asset is maintaining the highest standards
of integrity and compliance. The threat of sanctions -- the risk that a court would impose sanctions on GE
for failure to preserve documents -- poses a disproportionate reputational risk too great for most companies
to bear. Uncertainty forces companies like GE to incur exorbitant costs to protect their reputations by
preserving ESI that only rarely benefits either plaintiffs or defendants. With clearer rules defining our
obligations, we could substantially reduce these wasteful litigation costs without impacting the actual merits
of the litigation. This is an important issue — in this difficult economic period, the significant resources

currently wasted on over-preservation would be better allocated to creating jobs and growing our economy.

Af74544004.1
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GE, Like Other Large American Companies, Creates An Astounding Amount Of ES|

At GE, | have observed many of the changes that have occurred as the company transitioned from
what was largely a paper communication world to one that relies on instantaneous communication over a
variety of media. The volume of information created today exponentially exceeds that which was created
even four years ago and the challenges for determining what and how to preserve such information are
daunting, even in a company as large and sophisticated as GE. These challenges are even greater for smaller
companies. It is quite common in today’s electronic age for small businesses to use an iPhone, iPad and/or a
lap top computer. These devices can store the equivalent of millions of pages of material. As the number of
employees of a small business grows, the data created can increase exponentially. The current rules require
that such a party make sure that all entries and information are properly preserved, not overwritten or
otherwise altered. In addition, the smaller the company the greater the likelihood that aff employees’ data
may be subject to holds, production and review. This impacts their ability even to function and in the event
that they become the subject of preservation and production, the effort may impose costs that dwarf the

financial resources of the small business.

Rules that made sense when discovery involved boxes of documents that measured in the thousands
of pages are not helpful in determining our obligations regarding the preservation and production of
terabytes® worth of documents. A single terabyte is the equivalent of about 500 million pages. If GE
preserved and produced only a single terabyte of data, the production would be equivalent to roughly 24,666
banker boxes full of documents or 11,000 copies of the United States Code or 22,727 copies of the Oxford

English Dictionary. That is an astounding amount of data to preserve at great expense.

! 1 terabyte is 1,000,000,000,000 bytes, or 1 trilion (short scale) bytes, or 1024 gigabytes. The U.S.
Library of Congress Web Capture team claims that “[z]s of September 2011, the Library has collected about
254 terabytes of data ... The archives grow at a rate of about 5 terabytes a month.” See Library of
Congress, Web Archiving FAQs (2011), http://www.loc.gov/webarchiving/faq htmi#fags_05.

Af74544004.1
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GE has approximately 290,000 employees. We have normal turnover, retirements and transfer of
nearly 35,000 employees each year. In addition, GE is involved in the acquisition or divestiture of
approximately 1,000 smaller entities each year. These routine personnel changes create the need to keep
track of close to 500,000 individual data sources who could be subject to preservation obligations depending
on the nature and breadth of any claim. The amount of data that our employees create on any given day is

beyond comprehension.

The complexity of this obligation to preserve datais daunting. Recently we have begun to create a
database of preservation and litigation holds. While this database is still under construction, currently, we
have about 10,000 employees who are on litigation holds, which means those employees have been sent
communications prohibiting the destruction of information on their computers or other electronic devices or
in their files. Many employees have multiple holds. For example, | have no reason to disagree with
Microsoft’s estimate that for preservation purposes alone, it collects 17.5 GB from each custodian in
litigation (the equivalent of over 430 banker boxes of documents per custodian), which is up from an
average of 7 GB per custodian just three years ago. From what | have seen, | believe Microsoft's experience
is consistent with that of many other companies. It is inconceivable that any litigator could review, select,
and use as evidence at trial even a small fraction of the information that GE preserves. We are engaged in

preservation for the sake of preservation.

Magnifying this problem is the complexity created when you consider the number of different media
and communication systems and back-up systems in use today. Companies preserve duplicative information
and preserve meta-data and other forms of ESI which are rarely the best or only sources of information that
the court, juries, or the parties will use to resolve a dispute. Companies preserve astronomically more data

than is ever reviewed, let alone used, by the parties in litigation.

Af74544004.1
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Examples Of Over-Preservation At GE

1 would now like to go beyond hypotheticals and provide the Subcommittee with real-world
examples of these exorbitant costs and describe how American business interests will benefit from increased
clarity in this area. We have shared these examples with the Judicial Conference in Dallas. The costs
expressed here are very conservative and do not quantify additional costs incurred from business

interruption, legal expense, and other stressors.

Case Number One: How Long Does "Pre-Litigation” Last When No Claim is Brought?

Under the current ill-defined preservation standards, GE must preserve documents when it
“reasonably anticipates” litigation. This vague standard has no meaningful scope or time limits. To comply
with an amorphous “reasonably anticipates” standard, GE has been preserving documents for several years in
a specific matter where no litigation is pending. Indeed, no case may ever be filed. Because no court has
jurisdiction, and there is no opposing counsel, GE cannot negotiate or seek direction to confirm or otherwise
adjust the scope of the documents it is preserving. Thus, GEiis incurring significant costs for extended
periods preserving data that no one may ever even ask to see. Unfortunately, this example is far from

unique,

The example | just described involves a single business at GE and is confined to GE's U.S. operations.
Thus, the breadth of the hold in this example is relatively narrow -- there are 96 custodians. In a company
the size of GE, it would not be out of the ordinary for hundreds or even thousands of individuals to be
involved in a subject matter that becomes the subject of litigation that lasts for many years (which is typical
for most of our matters). Even in this relatively narrow example, however, 3,800,000 documents have been
identified to date, which total 16,000,000 pages of data. This data only has been coded and scanned for
preservation. There has been no substantive review involved. We are simply “preserving” this data. However,

the custodians generate approximately 500,000 new documents every six months which must also be
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preserved, coded and scanned. This ever growing amount of material costs approximately $100,000 per
month to preserve in just this one case. To date, excluding legal review, GE has incurred $5.4 million in fees

for preserving this data. And because the rules do not define an “end point,” the meter is still running.

Case Number Two: The Status Quo Does Not Incentivize Proportionality

1 would also like to discuss a second impact of “over-preservation,” which is the disproportionate
nature of discovery costs once litigation is filed. GEis involved in a smaller matter where we valued the
liquidated damages at less than $4 million. In order to comply with its preservation and discovery obligations,
GE has collected, preserved and produced material generated by 57 custodians. These individuals have
created approximately 3,100,000 documents, requiring review and production at significant and
disproportionate expense. In this matter, GE has incurred $1.5 million in fees for coding and quality control
review of its production and $4 million in fees for document review, the creation of privilege logs, and the
subsequent production of the material. In a case valued at less than $4 million dollars, GE has spent, to date,
$5.9 million simply organizing and producing documents to be reviewed. Few of these documents will ever be

used in the actual discovery process.

Because the current rules impose obligations on us in the absence of any agreement, often opposing
counsel is not interested in “meet and confer” negotiations to reduce this burden. Indeed, many even fail to
actually review the vast majority of the documents produced. Rather, the norm is to have the party who
created the data be responsible for all expenses associated with locating, preserving, collecting and
producing the material. Only after that expense do the recipients engage in some sort of winnowing process.
Rarely do courts consider cost-allocation, which can incentivize an efficient focus on information necessary
to prove the case. Without such economic issues fairly addressed, ESI production becomes leverage to skew

resolution of matters not on the merits but rather on the economics of the case.
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The outcome in this example was typical. When faced with the decision between reducing the scope
of production over the plaintiff's objection and/or shifting costs to the requesting party, the court simply
defaulted to a determination that GE was better able to bear the cost of the production and had the

resources to do so. Under that test, costs are never shifted.

What is most important is that it is money wasted. Resources that could be put to better, more

productive economic uses to create new products are forever lost.

We Need Clearer Rules As To Our Discovery Obligations

As the above examples demonstrate, American companies are incurring significant, needless costs
because they lack clear guidance as to their discovery obligations. | appreciate this opportunity to illustrate
for this Subcommittee the real-life challenges faced by an American company burdened with the uncertainty
of data preservation under the current rules. With clearer guidance and rules, companies can expend the
resources necessary to comply fully with the document preservation rules and use the savings to create jobs
and invest in their future and the U.S. economy. We will continue to work with the Judicial Conference Rules
Committee in its effort to develop amendments to the Rules of Civil Procedure that will help solve some of
these “preservation” problems as well as other systemic problems. We applaud the efforts of this

Subcommittee in exercising its oversight role under the Rules Enabling Act.

Af74544004.1

Mr. FRANKS. I will now begin the questioning by recognizing my-
self for 5 minutes.

Professor Hubbard, I'll begin with you, sir. You estimate that
rules clarifying a trigger and scope of preservation obligations
would save billions of dollars for American businesses. Now while
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these savings would be most apparent in the largest cases that
make up the long tail of discovery costs, wouldn’t it be—wouldn’t
clearer rules save at least some money in even the other cases, in
all cases?

Mr. HUBBARD. I certainly would expect that to be the case, par-
ticularly with respect to preservation, because there are many situ-
ations 1n which, as I mentioned before, preservation costs are in-
curred, but litigation and discovery costs are not incurred. And
judging from the fact that for many large companies, there have
been statements to the effect that somewhere between perhaps 40,
60, or 70 percent of their matters involving preservation are not—
do not correspond to an active, filed lawsuit, a rule clearly estab-
lishing the boundary time in which the obligation to preserve is
triggered would reduce, essentially, by 100 percent, the preserva-
tion costs associated with those cases no matter how large or how
small they are.

Mr. FRANKS. Well, thank you, sir.

Justice Kourlis, some have argued that any savings realized by
clarifying discovery and preservations rules would come at cost to
the quality of evidence produced in litigation and the court’s ability
to find facts and to do justice.

Do you agree with this analysis, or do you believe that we can
better define discovery obligations without sacrificing courts’ core
mission?

Ms. KourLis. Mr. Chairman, the latter. I clearly believe that we
can better define and manage cases, including discovery, without
sacrificing justice. Furthermore, I believe that the failure to do so
sacrifices justice every day because of the cases that can’t be filed
and the cases that are settled on the basis of the costs of litigation.

Mr. FRANKS. Well, thank you. Mr. Hill, as far as the challenges
faced by GE, are they the same as those faced by small businesses?

Mr. HirLL. Not really. Companies our size produce a significant
amount of electronically stored information. I mean, it stands to
reason that the larger the company, the more the employees, the
more complex the organization, the more data you produce.

So the burden on us is really in the preservation prelitigation.
We probably can handle it a little bit better than a smaller com-
pany, it doesn’t mean that we should have to or that it’s a benefit.
I think the impact on smaller businesses though, under the current
rules, is once discovery has been filed. You take a small company
that has a limited amount of staff, limited resource, but still have
computers. Once litigation is filed, they have the same obligations
that anyone does; they have to collect that information, sort it, re-
view it and produce it.

For a small company, reviewing the kind of data that even 10
people can produce would be inordinately expensive, and I would
suggest the burden on them is even greater than on us.

Mr. FRaANKS. Well, that seems to be a pretty compelling point
that goes to Justice Kourlis’ points. You know, the interest of
courts should ultimately be justice and if, indeed, it is just too ex-
pensive for some of the smaller entities to access that justice, then
justice is denied.

And I, again, appreciate all of your testimony. And I am now
going to recognize the Ranking Member for 5 minutes.
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Mr. NADLER. Thank you, Mr. Chairman.

Justice Kourlis, you testified about the burden of discovery and
so forth, as have everybody, and obviously that’s a concern to us.
You say in your testimony the Standing Committee is the appro-
priate forum for the discussion, both immediate and the long-term
discussion, but it is a discussion which all of us have legitimate
and significant stake. So do you think that that’s the proper place
for resolution of this, or do you see any role for Congress at this
point in terms of any legislation?

Ms. Kouruis. I don’t see a role for Congress in terms of legisla-
tion. Congressman, I do, however, see a role in terms of level of at-
tention and focus and interest. This clearly is a very significant
problem. I welcome the opportunity to have all of you be made
aware of the nature of the problem and aware of the efforts that
are being undertaken to address it.

Mr. NADLER. You think that the best forum for addressing it is
the standing committee?

Ms. KOURLIS. Yes, at present I do.

Mr. CONYERS. Would the gentleman yield?

Mr. NADLER. I'll yield.

Mr. CoNYERS. Have you written or contacted the Judicial Con-
ference about this subject?

Ms. KouUrLis. Oh, yes, indeed, Congressman, yes.

Mr. CoNYERS. Well, do you

Ms. Kouruis. I think, actually, I can say that all of us have ap-
peared——

Mr. CoNYERS. Well, no, I don’t think all of you have.

Ms. KOURLIS [continuing]. Have appeared in that forum for pur-
poses of addressing these issues.

Mr. CoNYERS. No, I don’t think so. I didn’t hear anybody else
say. Tell me about your——

Mr. FRANKS. Perhaps you could clarify that. Have others been to
testify in that forum? Perhaps you could——

Mr. CONYERS. Yes. Let’s let everybody testify for themselves.

Ms. KourLis. Okay.

Mr. CONYERS. But tell me what it is that you recommended.

Ms. KourLis. Congressman, our recommendations in my little
corner of the world, the Institute at the University of Denver,
where I live and work, is a streamlining and a reworking of the
pretrial process in the civil justice system in an effort to try to as-
sure that the process, is indeed, more streamlined, more efficient,
more case-specific so that more cases get to jury trial, so that more
cases can be resolved on the merits and fewer cases suffer from
what former Chief Justice of the State of New Hampshire, John
Broderick, calls trial by attrition as distinguished from trial by

jury.

Mr. NADLER. Thank you. I assume we can get a copy of some of
that?

Ms. Kouruis. You bet.

Mr. NADLER. Mr. Butterfield, some proponents of reform seek
amendment of Rule 37 to revise rules for sanctions with particular
focus on sanctions with regard to the duty to preserve.
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How, if at all, has the 2006 amendment to Rule 37(e) to provide
a safe harbor for loss of electronically stored information help with
this concern?

Mr. BUTTERFIELD. Congressman Nadler, those are those who
criticize Rule 37(e), have said that the safe harbor is rather shal-
low. The safe harbor applies to sanctions for spoiliation, where the
rules apply, so they are usually sanctions where there’s been a vio-
lation of the preservation order.

But, if you take a look at the case law out there, and the case
law goes far beyond Rule 37(e), the case law makes it pretty clear
that people and companies are not getting sanctioned for conduct
that is not egregious. That’s the key component.

You know, there’s lots

Mr. NADLER. And obviously they shouldn’t be sanctioned if their
conduct is not egregious?

Mr. BUTTERFIELD. Theyre not getting sanctioned for good faith
conduct. They're getting sanctioned for conduct that’s clearly in bad
faith, clearly egregious. So a lot of the concern here, in my opinion,
is overblown.

Mr. NADLER. Thank you. Mr. Hill, your focus is on the need to
preserve in order to defend against a lawsuit. Businesses, however,
also have an interest in preserving information because they might,
after all, be the party bringing a lawsuit, or because otherwise re-
quired by law.

How do you accurately separate, within your overall practices,
for retaining requisite information, costs related solely to anticipa-
tion of litigation presumably where you might be a defendant, as
I presume you’re not complaining about costs where you want to
sue someone else. And how do you respond to the DOJ’s concerns
that specific preservation rules might conflict with other existing
obligations to retain records?

Mr. HiLL. Actually, the preservation rules impose costs whether
you are a plaintiff or a defendant, and that raises the issue that
there is a difference between the cost of preservation for litigation
purposes, and the cost of preservation in the ordinary course of
business, and I think that’s an issue that

Mr. NADLER. Excuse me, why would that be?

Mr. HiLL. Because a company generates data for its normal busi-
ness operations. For example, we manufacture jet engines. There
are engineering diagrams. There’s all kinds of data that are used
by that organization while we continue in that product line, and
that information will exist under our normal document preserva-
tion rules for, in many instances, decades, certain kinds of data.

Mr. NADLER. You figure out how to make a better jet engine.

Mr. HiLL. The Federal rules, however, impose a separate, distinct
and duplicative obligation in that once we believe that there is a
reasonable chance of litigation, we have to take that electronic in-
formation and remove it from our normal course of business, create
a separate platform to store it and save it and incur those costs so
that we can demonstrate in a courtroom, and only in a courtroom,
that that information has not been, in any way, altered.

That doesn’t, in any way, help the business model. It’s not some-
thing that we would do normally, and it is simply a cost. And as
I indicated in my earlier testimony, we do that time and time again
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when litigation is never filed, and we also do it in times where liti-
gation is filed and then it’s not requested.

Mr. NADLER. And the second part of my question, which is, how
do you respond to the DOJ’s concerns that specific preservation
rules that we might try to write might conflict with other existing
obligations to retain records?

Mr. HiLL. It’s not clear to me that that’s accurate. We have obli-
gations to preserve documents from regulatory reasons, for exam-
ple. And I just believe that the courts and the Congress should sit
down and determine what is the most efficient way to protect infor-
mation to allow people to have a fair trial and not have the cost
of litigation drive the outcome of that trial.

The Justice Department is entitled to its opinion. I have seen the
growth and cost of this, and it is impacting the system.

Mr. NADLER. Thank you, my time has expired.

Mr. FrRANKS. I thank the gentleman. Just for point of clarifica-
tion, Justice Kourlis indicated that some of the rest of you may
have had input at some point to the Judicial Conference; is that
correct?

Mr. Hill?

Mr. HiLL. Yes, that’s correct, I have.

Mr. FRANKS. Mr. Butterfield.

Mr. BUTTERFIELD. I have.

Mr. FRANKS. Mr. Hubbard.

Mr. HUBBARD. Yes, I have.

Mr. FRANKS. So that Justice Kourlis was correct and I just want-
ed ‘Elo give everybody a chance to answer for themselves in that re-
gard.

We are hopeful that the Judicial Conference will come forward
with some ideas of their own which the Congress, maybe even opti-
mistic that they might do that, and the conference might bring
some things that the Congress would deem worthwhile.

So with that, I would yield to the distinguished Ranking Member
of the full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you very much, Chairman.

Now, I notice that the Justice didn’t mention other problems that
are raising the expenses of court litigation, like shortage of judges,
the expense of counsel and a variety of other reasons.

Was there any reason for those not being included in this? Be-
cause it gives you—it could give one the impression that this is the
main problem of diminished, great, legal services in this country.
Justice?

Ms. KourLis. Congressman, you are absolutely right, it is a
multi-faceted problem, including budgets for courts, and judicial
vacancies, and a host of other components. What I also believe is
that the courts themselves, the way that the civil litigation process
is structured, have a duty to reorganize, rethink how they present
their services, and recalibrate them to the needs of the users. I tell
an anecdote, Congressman.

Mr. CONYERS. Well, wait a minute.

Ms. KOURLIS. It is really short, I promise.

Mr. CONYERS. I believe you, but spare me. Now, here is the prob-
lem. We don’t know what the Judicial Conference is going to do.
Maybe they got your report and were so impressed with it that
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they are going to begin to deal with the questions of proportionality
that you raised. And maybe they haven’t considered these things.
And maybe they will.

Ms. KOURLIS. Oh, indeed, I think they are. I think they are giv-
ing it great thought and deliberation.

Mr. CONYERS. I am happy to hear your confidence about it. Now,
Mr. Hubbard, we have a little problem here. Your report was based
on four major companies, right?

Mr. HUBBARD. The preliminary report, yes.

Mr. CoNYERS. All right. Which four?

Mr. HUBBARD. Congressman, respectfully, I have kept those iden-
tities confidential. That was the basis upon which the data was
shared with me.

Mr. CONYERS. And because of what reason did you keep them
confidential?

Mr. HUBBARD. Concerns that information about the costs of pres-
ervation, which can be, in some cases, but not all, very high, could
be used perhaps for strategic advantage against them.

Mr. CONYERS. Sure. All right. I understand. Now, does that mean
that your final report is going to be confidential, too?

Mr. HUBBARD. The identities of specific companies will be kept
confidential in the report.

Mr. CONYERS. Can I ask you this? Were they large corporations?

Mr. HUBBARD. Yes.

Mr. CONYERS. How large?

Mr. HUBBARD. These are, I guess, you would say very large cor-
porations, in the order of Fortune 500 companies.

Mr. CONYERS. Well, you were candid enough to let us know that
your report was preliminary, and that we should not take any con-
gressional—make any congressional decisions based upon it be-
cause it was a preliminary report. Is that right?

Mr. HUBBARD. I think it is fair to say that we should not

Mr. CONYERS. Is that right?

Mr. HUBBARD. I think that is right, yes.

Mr. CoNYERS. Okay. All right. Thanks so much. Then in other
words, all of us, including all of you, who I think you have all said
that you have communicated with the conference, are going to be
waiting, like the Subcommittee, to find out how much of your ad-
vice was taken by the conference. Is that correct?

Mr. HUBBARD. To an extent, yes. I think that is fair.

Mr. CoNYERS. All right. Mr. Hill? Is that right?

Mr. HiLL. We certainly will see what they do.

Mr. CONYERS. Of course. So I am heartened by the fact that
Madam Justice seems to feel that there may be some encour-
aging—that they may be taking at least some of her recommenda-
tions seriously. And I hope that they are taking all of your rec-
ommendations seriously. So I guess I will be waiting, just like you.
Maybe we should have another hearing after the report comes out,
and see how our opinions and estimations of what was being done
and had been done came out. I would recommend that to the
Chairman. I hope that all of you will as well. Thank you, sir.

Mr. FRANKS. Thank you. Is it your thought that you will ratify
whatever the Judicial Commission comes out with?
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Mr. CoONYERS. No, not me. I will be critically waiting the results
of the final report.

Mr. FRANKS. Waiting with bated breath. Listen, I want to thank
all of the Members, and I especially want to thank the witnesses.
Forgive me, Mr. Scott. You snuck up on me, sir. I will recognize
Mr. Scott for 5 minutes.

Mr. ScorT. Thank you, Mr. Chairman. I just had a couple of
questions. Mr. Hubbard, what are some of the costs involved in
preservation? Preserving electronic data shouldn’t be that expen-
sive. What are some of the costs in preserving other data?

Mr. HUBBARD. Thank you, Congressman. Of course the costs that
we all think of initially with respect to preservation is the cost of
simply housing the data on a computer drive. And that cost, as I
think we are all aware of, has decreased exponentially over time.
However, the costs that I have in mind when I talk about the costs
associated with preservation are not limited merely to the costs of
storage of data, but the fact that in the process of implementing
what is usually referred to as a litigation hold, sometimes dozens,
maybe even hundreds or more of employees are called upon to re-
view the documentation for which they are responsible, their
emails, their computer files, in order to ensure compliance with the
litigation hold. And it is that employee time, which can run into
the hundreds or thousands of hours, that can become a very signifi-
cant cost.

Mr. ScorTt. Okay. Now, why shouldn’t the present rules of pro-
portionality and common sense and letting the judge determine
what is reasonable and not reasonable based on the issues, the
facts at issue, the size of the case, that kind of thing, proportion-
ality, why shouldn’t that be enough?

Mr. HuBBARD. Well, Congressman, certainly proportionality
should be the touchstone to approaching questions of discovery and
preservation. The question is whether it is under the current rules.
The rules envision active judicial oversight of the proportionality
balance. But in reality, that doesn’t occur. The most obvious reason
being that the decisions with respect to preservation often have to
occur before litigation is even filed, and therefore a judge cannot
be involved. Parties are then are forced to make judgments on their
own given the risk that depending upon which jurisdiction they end
up in and who the plaintiffs on the other side are, how broad the
preservation obligation will be. And that is where I think the un-
even and inconsistent case law that currently exists creates this
tendency toward overpreservation.

Mr. Scort. I think we have heard from some of the witnesses the
idea that congressional action is not needed. I suppose that means
congressional action might make matters actually worse. Do we
have any recommendations to make it better? I mean, litigation is
expensive. I am not sure that there is a lot we can do about that.
Do you have any recommendations?

Mr. HUBBARD. Well, litigation certainly will always be expensive.
The question is whether we can make it more efficient. Certainly,
because the Judicial Conference’s attention is directed to these
issues right now, I think we all agree that the proper process is to
participate and contribute to that process in the capacity that we
can.
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Mr. ScoTT. Do we have any recommendations?

Mr. HUBBARD. Any recommendations for specific rules?

Mr. ScortT. Right.

HMr. HUBBARD. I certainly have made recommendations. First of
a —_—

Mr. ScoTT. We are here listening to the complaints, but what can
be done about it?

Mr. HUuBBARD. What can be done is for one, by implementing
Federal rules that directly address preservation, there can be uni-
form treatment of the preservation obligation.

Mr. ScotT. But proportionality kind of works the other way, be-
cause some may be reasonable in some cases and others not. Does
anybody have any specific recommendations as to what we can do
to make the situation better?

Mr. HiLL. Congressman, I think an important role for the Sub-
committee is to provide its oversight to the Committee. Because the
Federal Rules Conference considers the way—my concern is that
the Federal Rules Conference will consider the way litigation will
operate once it is in a courtroom so that it appears fair and effi-
cient, and they will draft rules that solve the problem that they
focus on most. I think this Committee’s obligation is to make sure
that those rules work in an economic environment, that there are
other issues involved in litigation, as we have pointed out. Preser-
vation costs before litigation is filed imposes a burden. I think that
is something that Congress could bring to the attention of the Com-
mittee.

Mr. ScoTT. I am not hearing any recommendations.

Ms. KourLis. Congressman, I am not entirely sure whether your
question is narrowly focused on recommendations for a preserva-
tion rule, or broader recommendations, or whether you are asking
whether any of us have recommendations for action that we would
ask Congress to be taking.

Mr. Scortt. I think we have heard that there are no recommenda-
tions for Congress to do anything yet.

Ms. Kouruwis. That is correct, from my perspective.

Mr. BUTTERFIELD. Congressman, I wrote a paper about a year
ago, along with my colleague behind me, Ariana Tadler, and the
subject of our paper was give the rules a chance. The 2006 rule
amendments, the ink was barely dry when some of these surveys
were started and people started criticizing the rules. The rules are
abundantly flexible. They have the mechanisms in place to curb the
costs of litigation if people simply use them.

Mr. ScoTT. Thank you. Well, Mr. Chairman, I thank you for the
hearing, but I think what we are hearing from people is it is not
timely for Congress do anything about it at this point.

Mr. FRANKS. And I thank the gentleman. And I thank all of you
again for being here, and the audience for being so attentive. And
without objection, all Members will have 5 legislative days to sub-
mit to the Chair additional written questions for the witnesses,
which we will forward and ask the witnesses to respond as prompt-
ly asd possible so that their answers may be made part of the
record.

Without objection, all Members will have 5 legislative days with-
in which to submit any additional materials for inclusion in the
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record. With that, again, I thank the witnesses, and I thank the
Members and observers, and the hearing is now adjourned.
[Whereupon, at 2:48 p.m., the Subcommittee was adjourned.]
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December 9, 2011

Honorable Tretit Franks

Chairiman

Subcommittee on the Constitution
Commitiee on the Judiciary

United States House of Represeritatives
Washington, DC 20515

Dear Mr. Chairman:

We understand that the Subcommittee on the Censtitition is holding a heating on
December 13 to address “The Costs and Burdens of Civil Discovery.” On behalf of the Judicial
Conference’s Cominittee on Rules of Practice and Procedure (the “Standing Rules Committee”)
and the Advisory Committee on Civil Rules (the “Advisory Commillee™), we write to provide
you an update on the Advisory Committee’s work on reducing the costs, burdens, and delays of
discovery in civil cases and request that it be made pari of the record of your hearing. The Rules
Committees understand that discovery is an important issue to all litigants, whether plaintiffs or
defendants, and are clogely examining ways to improve the current system. Thus, we understand
the impetus for this hearing and look forward o learning additional facts it may develop on this
important subject.

As the discussion below demonstrates, the Rules Enabling Act process for examining and
acddressing these concerns is alrsady well underway. The Advisory Comunitiee is taking aclose
look at discovery and other aspects of civil litigation to explore ways to reduce costs, burdens,
and delays. We urge vou to allow the Rules Committees to continue their consideration of these
issues through the thorough, deliberate, and time-tested procedure Congress created in the Rules
Enabling Act.
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Preservation and Sancticns

The Advisory Committee is engaged in an extensive study of the difficulties facing
litigants, courts, and third parties in dealing with issues related to preserving documents and
information for litigation and the refated issue of the sanctions imposed when preservation
obligations are not met. In May 2010, the Committes hosted a conference on civil litigation at
Duke University (the “2010 Conference™) to examine ways to address costs and delays in the
federal civil justice system. The Conference gathered over 200 judges, lawyers, in-house
counsel, state judges, and nonprofit organizations o consider the state of the civil justice system.
The Conference had numerous panels devoted to particular topics. The panelists, as well as
many cther organizations, submitted empirical data and papers on a variety of topics relating to
the civil justice system.! A significant amount of the work of the 20110 Conference was devoted
to electronic discovery. The Conference resulted in a strong recommendation that the Advisory
Committee consider ways fo provide more clarity and guidance on preservation obligations and:
spoliation sanctions through changes to the Federal Rules of Civil Procedure. As a result, the
Comumittee and its Discovery Subcommitice have been closely cxamining potontial rule
amendments. The Discovery Subcommittee began work on preservation imrpediately after the
2010 Conference and has met repeatedly aver the past year and a half to focus its work on this
issue,

The Subcommittee commissioned research inte how federal courts throughout the
country are addressing triggers for the preservation of electronic information, the scope of the
preservation obligation, and sanctions for the failure to preserve such information.” The
Subcommittee asked the Federal Judicial Center (“FIC”) to conduct empirical research on
motions for federal court senctions based on allegations of spoliation of evidence* The
Subcommittee also comnissioned research on statutes, regulations, and rules requiring
preservation af the nationel, state, and local level, 1o assist in its examination of how other
preservation obligations might interact with obligations imposed by courts and potential rile
amendments.*

IThe empirical data and papers submitted for the 2010 Conference are available at
hitpy/Awww . uscourts. gov/RulesAndPolicies/ FederalRulemaking/Overview/Duike WebsiteMsg.aspx:

*The research is summarized in a long memorandum available at
hitp://www.uscourts, gov/uscourts/RulesAndPolicies/rules/Case_Law_on_Potential_Preservation,,
2011-11.pdf.

“The results of the FIC study are available at http://www.ascourts.gov/uscourts/RulesAnd
Policies/rules/DallasMiniConf_Empirical Data/Federal%20Judicial%20Center.pdf.

*The results of the research are summarized in a memorandum available at
hitpy//www uscourts.gov/ascourts/RulesAndPolicies/rules/Laws %20Imposing%20Preservation% 20
Obligations.pdf.
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In September of this year, the Subcommittee hosted a ane-day conference in Dallas,
Texas, to further examine possible rulemaking responses 10 preservation and spoliation sanction
issues. The Subcommittee invited about 25 participants, including in-house counsel, plaimiff
and defense lawyers, acadernics, judges, and technology experts, to provide their views on these
issues. The Subcommittee circulated ideas for possible rule amendments in advance of the
conference to focus the conversation on possible solutions to current preservation burdens. The
Subcommittes received very valuable input at the Dallas conference. The Subcommittee also
received, and continues to receive, writlen commentary and proposals from participants and other
organizations interested in these issues.’

At the Advizory Commiitee’s recent meeting on Movember 7 and §, 2011, the
Subcommittee solicited the views of the full Committes on whether and how to proceed with
rulemaking efforts to address preservation issues. The agenda materials included a 31-page
report from the Subcommittes, charts summarizing case law from around the country on relevant
issues, minutes of the Dallag conference and discussions of the Subcornmittee, and 13
submissions from corporations and organizations on the issues being addressed by the
Subcommittee.® A large number of ohservers, including some congressional staff, attended the
Committee meeting. The discussion was robust. The Subcomrmittee will continue to consider
both providing detailed guidance on preservation obligations and providing more clarity on
sanctions, as well as other rulemaking possibilities for addressing preservation concerns. The
Subcommittee plans to present a recommendation on how to preceed at the next Advisory
Committee meeting, scheduled for March 22 and 23, 2012,

Another subcommittee formed after the 2010 Duke Conferenice {the “2010 Conferzice
Subcominittee™) is addressing other proposals for reducing costs in civil litigation. This
Subcomaittee is considering possible rulemaking approaches, as well as other means for
addressing costs and efficiency concerns, such as judicial education, lawyer education, revisions
to the Benchbook for U.S. District Court Judges, and guides to “best practices.” The FJC has
already undertaken several projects to emphasize the advantages of active case management in
reducing litigation time and expense.

5All of the written matsrials that were prepared by the Subcommittee and considered at the
September conference, as well as submissions received by the Advisory Committee, are posted on the
federal rulemaking website at http://www.uscourts.gov/RulesAndPolicies/FederalRulemaking/Overview/
DallasMiniConfSept201 1.aspx.

“The full agenda materials are available at http://www.uscourts.gov/uscourts/RulesAnd
Policies/rutes/Agenda%20Books/Civil/CV2011-11.pdf. The materials considered by the Committeo in
connection with its discussion of preservation issues can be found at pages 53—469 of the pdf file.
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Empirical work alse continues to be done to build on the work undertaken for the 2610
Conferenice. The FIC has concluded the fivst phase of work on the impact of Bell Atfantic Corp.
v, Twambly, 550 1.8, 544 (2007), and Asheroft v. Igbal, 556 U.S, 662 (2009}, on federal
pleading practice,” and is continuing work on a second phase of that project.? The FIC is also
examining the frequency and timing of initial case-management orders” Another preject on
discovery conferences conducted under Civil Rule 26(f) is expected to begin early next vear:
Other organizations are also conducting empirical research on the costs of discovery, and the
Subcommittee will be consideriug the results of their work.

The 2010 Conference Subcommittee, together with the FIC, is also gathering information
on pilot projects being conducted in tederal courts around the country. These include 2 pilot
project in the Southern District of New York on managing compiex cases more efficiently, a
project in the Seventh Circuit on reducing the complexity of electronic discovery, and an
expedited trial program adopted in the Northern District of California,

The 2010 Conference Subcommittee has worked with a group of plaintiffs’ and defense
lawyers to develop a set of standard discovery requests that should significantly streamline the
discovery process in employraent cases. Such cases are a significant part of federal district court
dockets,”® The protocols were presented at the Advisory Commitiee’s meeting and will be
offered as a mode! for adoption by individual judges around the country. Experience in those
courts may cncourage more general adoption and may inspite other groups to develop similar
discovery protocols to simplify and reduce the cost of discovery in federal civil litigation

The 2010 Conference Subcommittee is examining the possibility of several rulemaking
responses to concerns about costs and delays in civil litigation. Many proposals are currently
being considered, including reducing the amount of time before a scheduling order is entered;
emphasizing cooperation among the parties in the rules; giving even greater emphasis to
proportionality limits on discovery; implementing methods to avoid evasicn in responding to
discovery; setting presumptive limits on certain types of discovery; and implementing a
pre-motion conference with the court before discovery motions are filed. The Subcommittee has

"The FIC’s fifst report on motions to dismiss after fqbal is available at http:/www.fje.gov/
public/pdf.nsfiookup/motionigbal pdf/$fils/motionighal. pdf.

*The FJC’s report with an update on its study of motions to dismiss afier Igbal is available at
http:/fwww.fje.govipublic/pdf nsflookup/motionigbal2 pd#$file/motioniqball.pdf.

*The FIC’s report on the timing of scheduling orders and discovery cui-off dates is available at
htip:/fwvow.fic.govipublic/pdf nst/lookup/leetiming. pd{/Sfile/leetiming. pdf.

©Ses SEAN FARHANG, Tin LITICATION 5TATE 3 (2010} (“Next to petitions by prisoners to be set
free, job discrimination lawsuits are the single largest category of litigation in federal courts.”).
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Honotable Trent Franks
Page §

asked the Advisory Committee’s raporters to draft rule language so the Subcommitiee can
cousider conorete approaches. The Subcommittee continues to actively solicit suggestions for
other innovative ways to make prefrial litigation more efficient and effective.

The Advisory Committee discussed these efforts at its recent meeting.’'

Congclusion

The Advisory Committee is examining the issue of cost reduction in civil ltigation in
great detail. Any rulemaking proposals will go through the full Rules Enabling Act process,
including publication for public comment and review by the Standing Rules Committee, the
Judicial Conference, the Supreme Court, and Congress. This multi-layered precess ensures the
therough evaluation of proposals to address problems in litigation, while reducing the possibility
of unintended consequences.

ppreciate your consideration of the Rules Committees’ current work in this area.
We will continue to pursue the goal, as stated in Rule 1 of the Federal Rules of Civil Precedure,
of sccuring the just, speedy, and inexpensive detetmination of every action in federal court. If
you.or your staff have any questions, please contact Jonathan Rose, Rules Committee Qfficer,
Administrative Office of the United States Courts, ar 202-502-1820.

Sincerely,

|
s LAEA] Danlly sttt
Mark R. Kravitz David G. Campbell
United States District Judge United States District Judge
District of Connseticut District of Arizona
Chair, Comnitiee on Rules Chair, Advisory Committee
of Practice and Procedure on Civil Rules

Tdentical letter sent to:  Honerable Jerrold Nadler

""The portion of the November 2011 Committee agenda materials that relate tothe 2010
Conference Subcommittee’s work can be found at page 567-622 of the materials located at
hitp://www.uscourts.gov/uscourts/RulesAndPolicies/rules/Agenda%s20Books/Civil/CY2011-11.pdf. An
addendum to the materials is available at http://www.uscourts. gov/uscourts/Rules AndPolicies/rules/
Agen (Books/Civil/Tab%20VI%20Appendix%20F%20S DNY %20Pilot%20Project%20for %20
Complex¥%20Litization.pdf.
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Overview

Lawyers for Civil Justice respectfully submits this statement on behalf of its membership to the
U.S. House Judiciary Subcommittee on the Constitution for inclusion in the record of the
December 13, 2011 hearing on “The Costs and Burdens of Civil Discovery.” LCJ is a national
coalition of counsel for major American corporations; associate member law firms; and the
leadership of DRI — The Voice of the Defense Bar, the Federation of Defense & Corporate
Counsel, and the International Association of Defense Counsel, which collectively represent
more than 20,000 civil defense attorneys nationwide. Qur mission is to promote excellence and
fairess in the civil justice system and to ensure the just, speedy, and inexpensive determination
of civil cases.

We commend Chairman Trent Franks, the members of the Constitution Subcommittee and the
full Judiciary Committee for holding this hearing. The important issues raised by this hearing are
currently being debated by the U.S. Judicial Conference Committee on Rules of Practice and
Procedure, and we trust that this Committee will meaningfully address the adverse impact that
the costs, burdens and inefficiencies of the current federal legal system have on our economy.
We respectfully submit that the Rules Committee should take bold action to address the many
problems that currently plague the civil justice system and to broadly reexamine the system of
justice that the American College of Trial Lawyers (ACTL) and the University of Denver
Institute for the Advancement of the American Legal System (TAALS) have characterized as
fundamentally flawed and “in serious need of repair.” We know from these studies and many
others that society’s goals and objectives are not being served by the current civil justice system.
In fact, the system’s perverse effects are weakening our economy, our social structure and the
global competitiveness of American companies.

From our perspective, quite simply, the current litigation paradigm of imprecise pleadings,
overbroad and inefficient discovery; unclear and inconsistent preservation requirements; and
unbalanced allocation of costs undermines the “just, speedy and inexpensive” determination of
actions. As we have explained in a series of formal comments submitted to the Advisory
Committee on Civil Rules, which are incorporated throughout this statement as hyperlinks, cases
are being settled, discontinued, or not brought at all because of inadequate pleading standards, an
almost unlimited scope of discovery, catastrophically high costs and burdens of discovery and
preservation of information, and inappropriate cost allocation rules.

The Need for the Rules Committee to Reexamine Key Provisions of the Federal Rules of
Civil Procedure

The costs, burdens, and inefficiencies of the federal civil litigation system are varied, complex
and far reaching. In May 2010, LCJ submitted its White Paper: Reshaping the Rules of Civil
Procedure for the 21st Century. Submitted to the 2010 Conference on Civil Litigation, Duke Law
School on behalf of Lawyers for Civil Justice, FRI - The Voice of the Defense Bar, Federation
of Defense & Corporate Counsel, International Association of Defense Counsel, 050210 to the
2010 Duke Law School Litigation Review Conference sponsored by the Judicial Conference
Rules Committee.
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The White Paper summarizes the consensus of LCJ’s corporate members, the defense bar, and its
more than 35 drafters (all experienced trial lawyers) regarding the systemic problems presented
by litigation in the federal courts and proposes meaningful Rule amendments to help solve these
problems. The White Paper calls for a comprehensive reevaluation of the existing Rules
governing litigation in the 21" century to include: (1) the redefinition and rebalancing of the
interrelationship between pleading and discovery, (2) reevaluation of the premises and focus of
all discovery and further refinement of the treatment of e-discovery, (3) development of clear
document preservation and spoliation standards, and (4), deterrence of runaway litigation costs
with reasonable cost allocation rules.

More specifically, The White Paper is bold in its recommendations in four areas:

Pleadings - It recommends implementation of the 7wombly and /gbal pleading standard,
demonstrating from a historical perspective the need for pleading standards appropriate to
modern litigation in the information age. See Martin H. Redish, Pleading, Discovery and
the Federal Rules: Exploring the Foundations of Modern Procedure, Northwestern
University School of Law, Working Paper (2010) (The “plausibility standard” of Igbal
and Iwombly is fully consistent with the text and intent of Rule 8(a)’s pleading standard
and an amendment expressly adopting the language of the plausibility standard should be
adopted, in order to put an end to the doctrinal confusion that has often plagued lower
court decisions interpreting the rule.)

Limited Discovery - The White Paper proposes a rule that refocuses the scope of
discovery on the claims and defenses in the action. It also requires that discovery requests
be in proportion to the stakes and needs of the litigation and that specific categories of
electronically stored information should be presumed non-discoverable in most cases. By
emphasizing proportionality in discovery and placing limits on the extent of E-discovery,
the paper strikes at the heart of current practices, which fuel runaway discovery costs.

See Martin H. Redish & Colleen McNamara, Back to the Future: Discovery Cost

Forthcoming (2011) (The Federal Rules’ strategies to control discovery abuse are
inadequate because of their inability to put an end to the problems of abusive and
excessive discovery. The most effective means to do so would be to recognize that the
costs of discovery are, in the first instance, appropriately to be attributed to the requesting
party, rather than to the responding party. The current practice concerming discovery cost
allocation should be rejected as it finds no grounding in the text of the Federal Rules.);
(Florida Law Review. Forthcoming, 2011), (As ESI multiplies, organizations will have to
find ways to retain and have access to that information which is necessary to conduct
business, i.e., to sell and design things, to hire and fire people and to do all the other
things that happen in the real world and become the subject of litigation. There ought to
be, at minimum, a strong presumption that the retention and retrieval policies created to
manage this information outside the litigation process are likely to catch almost all the
information that is relevant within it.)
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Preservation/Spoliation — Rules should be amended to permit spoliation sanctions only
when willful conduct was carried out for the purpose of depriving another party of the
use of the destroyed evidence and when the destruction results in actual prejudice to the
other party. The Rules should also be amended to include clear standards for spoliation
of information prior to commencement of litigation, and preservation of information
thereafter, in order to alleviate the enormous costs and burdens of unnecessary over
preservation. See William H. J. Hubbard, “Preservation under the Federal Rules:
Accounting for the Fog, the Pyramid. and the Sombrero.” Unpublished working paper
{Dec. 2. 2011} (Attached as Appendix C to Prof. IHubbard’s Written Statement), (Rules
amendments defining reasonable preservation obligations are needed in light of the
unique place that preservation occupies in the discovery process. Because preservation
occurs at the earliest stages of litigation, often before a lawsuit is even filed, parties must
make preservation decisions in an environment of great uncertainty and sparse
information. It identifies how the Federal Rules can better address trigger, scope, and
sanctions taking into account the fog of litigation. Reliance on evolving case law will not
fully address the problems facing parties.)

Cost Allocation - The purpose of discovery is to permit parties to access information that
will enable fact finders to determine the outcome of civil litigation. Having rules that
encourage the parties to police themselves and to focus on the most efficient means of
obtaining the truly critical evidence is the best way to achieve that purpose. The Rules
should, therefore, be amended to require that each party pay the costs of the discovery it
seeks. This will shift the cost-benefit decision onto the requesting party and therein
encourage each party to manage its own discovery expenses responsibly. See Ronald
Allen, How to Think About Judicial System Errors, Costs and their Allocation, 071211
{Florida Law Rey, Forthcoming {2011}, (“Asymmetric costs, by contrast, cause skewed
cost allocation and provide the opportunity for strategic exploitation. By contrast, placing
the costs of discovery provisionally on the person asking for it, but allowing for judicial
involvement to make adjustments, may both generally give incentives for the optimal
production of information and permit a safety valve in the unusual case.”); Martin k.
Redish, Electronic Discovery and the Litigation Matrix, 51 Duke L.J, 561 (2001}
(“[Flashioning procedures without any serious concern for the avoidance of economic
waste and the attainment of economic efficiency inexcusably drains society’s resources
and violates the dignity of the litigants whose personal resources are unduly affected.”
*¥x < the fact that a party’s opponent will have to bear the financial burden of preparing
the discovery response actually gives litigants an incentive to make discovery requests,
and the bigger expense to be borne by the opponent, the bigger the incentive to make the
request.”); Martin H. Redish & Colleen McNamara, op. cit. supra (When discovery
costs are imposed on the producing party, an externality is created for the requesting
party, who lacks any incentive to make economically efficient discovery choices.
Principles of constitutional due process dictate that the discovering party, rather than the
responding party, pay for discovery costs, at least where the defendant is the responding
party. Otherwise, a defendant will be required to pay a benefit to the plaintiff on the basis
of nothing more than plaintift’s unilateral, unproven allegations of liability.)
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Adverse Economic Impact of Civil Litigation

The adverse impact of civil litigation costs on the nation’s economy is acute. Some of these costs
are highlighted and explained in LCJ’s Comment to Standing Committee Supplementing the
Duke White Paper 060810. U.S. Companies, seen by many as “deep pocket defendants,” cannot
absorb litigation expenses as readily as some would assume without placing themselves at a
severe economic disadvantage. More importantly, corporate defendants are not the only ones on
which the burden of these excessive litigation costs falls; inevitably, many of these costs will be
passed on to consumers and taxpayers in the form of higher prices, decisions to forego promising
areas of research, the withdrawal of products and services from the market, and the relocation of
jobs and other corporate investments to jurisdictions with more efficient, cost-effective civil
justice systems.

This important finding of the White Paper is supported by findings later submitted to the 2010
Duke Conference on Civil Litigation by LCJ, CIRG and the Chamber ILR in the FRCP
Litigation Cost Survey of Major Companies as well as other studies such as the Letter from
Professor Henry Butler to The Honorable Lee H. Rosenthal. e7 af.. (June 2, 2010), (“...for each
$1 of profit earned, on average survey respondents spent between $0.18 and $0.31 on litigation
costs.”), and Professor William . I Hubbard: Preliminary Report on the Preservation Costs
Survey of Maior Companies (Civil Justice Reform Group Sept. 8. 2011); and Professor William
H. J. Hubbard: Letter to the Hon. David G. Campbell (Mov. 3, 2011} (“Given the thousands of
large companies that face significant preservation costs, one can extrapolate from this number to
estimate that the savings for all companies would be in the billions of dollars.”)

The Need for Fundamental Revision of the Discovery Rules

LCJF’s White Paper demonstrates that, notwithstanding the history of many amendments to the
Rules of Civil Procedure, the current patchwork of rules is simply not working. As history has
shown, numerous modest amendments to the Rules governing discovery have achieved little in
addressing the problems that have long plagued the discovery process. The system needs
fundamental reforms, more than just “tinkering at the edges,” in order to improve the
administration of justice in the federal courts.

There has been ongoing debate surrounding the discovery rules for more than a generation.
Federal Rule of Civil Procedure 26 has been amended no less than four times. Although each
amendment attemnpted to address the ongoing problems of discovery costs, burdens, misuse and
abuse, these remain major culprits in the dissatisfaction with our nation’s civil justice system.
Accordingly, bold action is required to address this problem that has long-haunted rule makers,
litigants, practitioners and judges. LCJ submits that now is the time for the Rules Committee to
prescribe stronger medicine — meaning primarily the narrowing of the scope of discovery to the
claims and defenses in the case.

On September 2, 2010, LCJ reinforced its position that the current extremely broad discovery
rules undermine the system’s ability to bring about the just, speedy and inexpensive resolution of
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cases by submitting to the Civil Rules Advisory Committee the Comment A Prescription for
Stronger Medicine: Narrow the Scope of Discovery {September 1. 2010).

That Comment was followed by another titled A Prescription for Stronger Discovery

Medicine; The Danger of Tinkering Change and the Need for Meaningiu! Action (August |8,
2011), in which we pointed out that the problems of discovery will continue to grow and expand
until they are addressed head on and once more urged the Rules Committee to adopt meaningful
Rule Amendments such as the following:

Iirst, Rule 26 should be amended to narrow the scope of discovery by limiting discovery to “any
non-privileged matter that would support proof of a claim or defense” subject to a
“proportionality assessment” as required by Rule 26(b)(2)(C).

Second, Rule 26(b)(2)(B) should be amended to specifically identify categories, types or sources
of electronically stored information that are presumptively exempted from discovery absent a
showing of “substantial need and good cause” which, in turn, could be used to inform
determinations of what constitutes “not reasonably accessible data” where the rule does not
specifically address a particular type or category of electronically stored information.

Third, the so called “proportionality rule”, Rule 26(b)(2)(C), should be amended to explicitly
include its requirements to limit the scope of discovery.

And finally, Rule 34 should be amended to limit the number of requests for production, absent
stipulation of the parties or court order, to no more than 25, covering a time period of no more
than two years prior to the date of the complaint, and limited to no more than 10 custodians.

These steps would serve to address a myriad of discovery problems by reducing the volume of
information subject to discovery (a major contributor to cost), providing a clearer standard of
relevance, and lessening the likelihood of satellite litigation on discovery issues.

The need for revision of the discovery provisions of the rules is urgent and immediate. In
particular, parties need clear rule-based guidance to responsibly comply with unnecessarily broad
and inconsistent preservation, collection, and production obligations. In the LCJ Comment 'The
Time is Now: The Urgent Need for Discovery Rule Reforms (October 31, 2011), we explain
how the premier legal system for the administration of civil justice has witnessed the complete
erosion of Rule 1. Hundreds of millions of dollars are being spent by corporate litigants in
America on unnecessary discovery and preservation because that is the only rational response to
the uncertainty created by unnecessarily broad and inconsistent discovery, preservation, and
spoliation standards that provide sparse guidance.

Preservation, Spoliation, and Other Challenges in the Changing Information Age

LCJ submitted the LCJ Comment Preservation: Moving the Paradigm. (November 10, 2010} to
the Civil Rules Advisory Committee to reemphasize the ways in which the proliferation of data
in the 21" Century has forced litigants to spend millions of dollars to address an unquantifiable
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risk in computing systems that were not designed for litigation holds. It is clear that the costs
and burdens of unnecessary over preservation of information for potential litigation are much too
high, the risk of spoliation sanctions is too great, and the impact of ancillary litigation
proceedings on discovery disputes is too debilitating. High profile sanctions decisions continue
to force litigants to spend millions of dollars to address an unquantifiable risk in computing
systems that are designed for a myriad of business purposes, but not for litigation holds.

Furthermore, LCJ’s members recognize that technology has dramatically changed the way
individual litigants and companies create, store and dispose of business and personal records.
Unfortunately, in this new information age, complying with the preservation standards that are
developing piecemeal around the country is extremely difficult for most and impossible for
others. Meaningful rule amendments would, however, supply the guidance necessary to help
solve the increasingly serious and costly preservation problems that our members encounter in
everyday litigation.

These increasingly costly and serious problems exist not only for defendants, but for plaintiffs

and third parties. There are, however, meaningful rule amendments that can supply the guidance
necessary to help solve these problems consistent with the Rules Enabling Act.

Realistic Elements of a Preservation Rule

Currently, the duty to preserve is extremely broad and extends to all potentially relevant
documents. As a result, the expense and burden to preserve are enormous. On April 1, 2011 LCJ
offered consensus views on suggested rule language that incorporates the necessary elements of
a preservation rule and spoliation standards in the LCJ Comment Preservation - Moving the
Paradigm to Rule Text, to Civil Rules Advisory Committee, (Apri 1, 2011) We believe it is
necessary to consider developing rules and standards that more clearly and pragmatically
articulate the events and time at which the duty to preserve information is triggered. A rule that
addresses the scope of preservation while acknowledging the overarching considerations of
reasonableness and proportionality should provide clear and specific guidelines to parties
regarding the types and sources of information subject to preservation. Finally, sanctions placed
on a party for failing to preserve or produce relevant and material information (spoliation) should
be determined by intent to prevent use of the information in litigation, not by the inadvertent
failure to follow some procedural step.

There are many recent examples that demonstrate the near impossibility of fully complying with
inconsistent, common law preservation duties to which multinational businesses in particular are
subjected and which adversely impact the competitiveness of American companies; the pressure
that excessive costs and burdens exert on businesses to settle, rather than take their cases to
court; and the ways in which the legal system’s costs and burdens are restricting justice for all.

Meaningful Rule Reform is Needed Now!

We, therefore, submit that the Federal Judicial Conference Rules Committee should exercise its
appropriate authority and responsibility under the Rules Enabling Act to enact straightforward
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procedural rules that enable cost-efficient civil justice — clear, direct rules that will help curb
systemic excesses and that will reduce costs and eliminate unnecessary litigation burdens.

Respectfully submitted,

/

L. Gino Marchetti
President, Lawyers for Civil Justice

For more information, contact:

Barry Bauman

Executive Director

Lawyers for Civil Justice

1140 Connecticut Avenue, NW
Suite 503

Washington, D.C. 20036
202-429-0045
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2011 LAWYERS FOR CIVIL JUSTICE MEMBERSHIP

Lawyers for Civil Justice members include senior corporate counsel from some of the nation’s
leading companies and experienced practitioners representing the nationally organized defense
bar — DRI - The Voice of the Defense Bar, Federation of Defense & Corporate Counsel, and the
International Association of Defense Counsel — which represents more than 20,000 defense
practitioners nationwide.

Corporate Members

Boston Scientific Corporation

Eli Lilly and Company

Exxon Mobil Corporation

Fedex Express

Ford Motor Company

General Electric Company

GlaxoSmithKline

HS

Johnson & Johnson

Merck & Co., Inc.

Microsoft Corporation

Novo Nordisk, Inc.

PepsiCo, Inc.

Pfizer Inc

Shell Oil Company

State Farm Mutual Automobile Insurance Company
Solar Turbines Incorporated, a Caterpillar Company

Defense Bar Organizations
DRI — The Voice of the Defense Bar

Federation of Defense & Corporate Counsel
International Association of Defense Counsel
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