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HOW IS NOAA MANAGING FUNDS TO
PROTECT THE DOMESTIC FISHING INDUSTRY

MONDAY, JUNE 20, 2011

U.S. SENATE,
SUBCOMMITTEE ON FEDERAL FINANCIAL MANAGEMENT,
GOVERNMENT INFORMATION, FEDERAL SERVICES,
AND INTERNATIONAL SECURITY,
OF THE COMMITTEE ON HOMELAND SECURITY
AND GOVERNMENTAL AFFAIRS,
Washington, DC.

The Subcommittee met, pursuant to notice, at 10 a.m., in Faneuil
Hall, Boston, Massachusetts, Hon. Thomas R. Carper, Chairman of
the Subcommittee, presiding.

Present: Senators Carper and Brown.

OPENING STATEMENT OF SENATOR CARPER

Senator CARPER. Well, I understand, Senator Brown, when Sam
Adams held forth here, they did not have a public address (PA) sys-
tem, but I am also told they did not need it.

Everyone, welcome to Faneuil Hall, your hall and in a way
America’s hall. My wife, Martha, who is sitting in the back of the
room, she and I were here yesterday and came up from Delaware
on Saturday. We have a son who graduated from one of the schools
over in Cambridge last year. It does not start with an “H.” It is
that other one that goes by its initials. He is off into the world and
has a younger brother who is going to be a senior at William and
Mary and who is actually working here in the financial district this
summer. So we have had a long and abiding interest in this State
and in this city.

Congratulations to—I do not know if we have any Bruins fans,
but you have done well and you ought to feel very proud. Also, the
way the fans handle themselves here as compared to some other
places where they did not handle themselves quite as responsibly
should be applauded.

But I want to thank Senator Brown who serves on the Sub-
committee, for suggesting that we have this hearing and for sug-
gesting that we hold it here today.

Ours is a small Subcommittee, but we have learned over time to
maximize our effectiveness by partnering with, among others, the
Office of Management and Budget (OMB), with the Government
Accountability Office (GAO), with the Inspector Generals (IGs)
throughout the Federal Government. All of the Federal depart-
ments have Inspector Generals and we have especially enjoyed
partnering over the years with Todd Zinser, who is here with us

o))
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today and will speak on our second panel. And we partner with
government watchdog groups across the country, too, in order to le-
verage and increase our effectiveness.

For the past half-dozen years or so, this Subcommittee has been
singularly focused on how we can achieve better results for less
money, and if not better results for less money, at least better re-
sults for not more money. And through the years, we have focused
on issues like disposing of billions of dollars of surplus Federal
properties that really are not used by the Federal Government as
well as on eliminating $125 billion in improper payments and to
also eliminate some $400 billion of major weapons system cost
overruns. This hearing today continues with that theme, albeit on
a smaller scale.

Our primary job on this Subcommittee, as Senator Brown knows
well, is to try to ensure that taxpayers’ dollars are not wasted.
There have been some who have wondered why the Federal Finan-
cial Management, Government Information, Federal Services, and
International Security Subcommittee (FFM) of the Homeland Secu-
rity and Government Affairs Committee (HSGAC) would be holding
a hearing about a National Oceanic and Atmospheric Administra-
tion (NOAA) program. Why would we be holding that hearing?
That is a pretty good question. I have explained to those who have
asked, though, that poor financial management is an unfortunate
theme that runs throughout our Federal Government and all of us
have an obligation to do something about it.

Let me note, however, that the point of this hearing is not to try
to adjudicate the laws of the ocean or discuss what is right or
wrong about how NOAA polices our fisheries. Those issues are the
jurisdiction of the Senate Commerce Committee. What we are con-
cerned about and what we are going to be focusing on here today
is ensuring that the monies collected and spent by NOAA are man-
aged effectively and in accordance with the law. This is not a hear-
ing about fisheries management. This is a hearing about sound fi-
nancial management.

And at a time when we are facing a massive Federal budget def-
icit and considering cuts across a broad range of Federal programs,
we need to look into every nook and cranny of every agency, large
and small, to find ways to make the most out of our scarce re-
sources. We need to move our Federal Government away from what
I call a culture of spendthrift toward a culture of thrift. And as
Senator Brown has heard me say more than a few times, it is like
turning the aircraft carrier. I am an old Navy guy. He is a not-so-
old Army guy. But we are trying to turn an aircraft carrier here
and it is not easy. But we know from my experience in the Navy,
if you try hard enough long enough, you can turn an aircraft car-
rier, and what we need to do and want to do is change this culture
from a culture of spendthrift toward a culture of thrift.

The money in NOAA’s Asset Forfeiture Fund (AFF) is supposed
to be used to protect our valuable natural resources and support
the fishing communities that are vital to this region and, frankly,
to our Nation. Our Subcommittee wants to help make sure that is
what happens.

In June 2009, the Administrator of NOAA, Dr. Jane Lubchenco,
first requested that the Office of the Inspector General (OIG) at the
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Commerce Department look into NOAA’s enforcement activities in
the handling of the Asset Forfeiture Fund. Since that time reports
have been issued describing oversight and management of NOAA’s
National Marine Fisheries Asset Forfeiture Fund that too often
have been abysmal.

For example, until recently—NOAA did not know the balance in
the fund. They had trouble tracking how much money was coming
into and going out of the fund. And the fund apparently was also
being used to pay for things that it should not have been used to
pay for. Cars were purchased when they should have been leased,
for example. In addition, I understand that the Inspector General
reported that NOAA actually purchased more cars than they had
employees to drive them.

These problems are longstanding. In fact, I am told that this
record of poor management goes back some 15 years, maybe more,
and up until this past year, very little was done to set things right.

In the past year, however, the Department of Commerce and
NOAA have taken important steps to address the concerns raised
by the Inspector General and by many within the fishing industry.
The Department and NOAA appear to have finally gotten a handle
on the funds’ day-to-day management. Clear guidelines have been
set for how the money contained in the fund may be spent. And
just as importantly, maybe more importantly, rules have been im-
Flelalented making clear how funds are not to be spent from that
und.

For example, I am told that NOAA no longer allows monies in
the fund to be spent on cars, boats, or cell phones. In addition, any
fund expenditure over $1,000 from the fund now has to be ap-
proved by the NOAA Comptroller. NOAA apparently is also work-
ing to rightsize its vehicle fleet, a welcome example that probably
could be followed in a number of other agencies across the Federal
Government.

The fund’s balance and accounting methods are also more trans-
parent. Last week, I am told, the independent audit firm Clifton
Gunderson, is one of the top 15 independent accounting firms in
the country, gave the Asset Forfeiture Fund an unqualified clean
opinion. In the accounting world, that is the Good Housekeeping
Seal of Approval.

I might add that, as Senator Brown knows, we have been beating
on the Department of Defense (DOD) for years to get them to get
a clean audit from the Department of Defense, or even for the
Navy, or for the Army, or for the Air Force. They are still years
away from coming up with a clean audit and we have one here, at
least on this fund as of last week. And again, that might serve as
an example to the folks who run our Department of Defense and
the separate services that are part of it.

I might also add, in addition, the independent auditor has con-
{irmed that the fund’s balance as of last week or so was $7.5 mil-
ion.

All this progress would not have happened without a chorus of
complaints from citizens like those that are gathered here today.
In fairness, this progress probably would not have been made with-
out the request made 2 years ago by Dr. Lubchenco for an inves-
tigation by the Inspector General and the tireless efforts since that

VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00007 Fmt6633 Sfmt6633 P:\DOCS\68010.TXT JOYCE



H605-41331-79W7 with DISTILLER

4

time by the IG and the IG’s staff. I believe that NOAA also de-
serves some credit for taking steps to address many—not all, but
many of the problems that the Inspector General has identified.

And while a number of needed steps have been taken over the
past year, the auditor has also identified several other areas of con-
cern that NOAA still needs to address. Specifically, the auditor be-
lieves that some problems remain with the way liabilities and ex-
penditures are tracked from the fund. I know that Senator Brown
has heard me say this more times than he wants to remember, but
I am going to say it again. Everything I do, I know I can do better.
I think that is true for everybody in this room, probably everybody
in this State and everybody in this country. That is probably true
for all of us, and also, that includes NOAA. I like to say, if it is
not perfect, make it better. And I would strongly encourage the
folks from NOAA that are here today and those that are not to con-
tinue doing just that. If it is not perfect, make it better as we go
forward.

I understand that NOAA’s recent budget submission makes pro-
posals that might further improve the management and oversight
of this fund. I want to hear some more about that today and to
learn what we in Congress can do to help.

Before I close, I should note that the Department of Commerce
has also made a commitment to get to the bottom of what has gone
wrong with the fund. Secretary Gary Locke appointed a Special
Master to examine cases identified by the Inspector General that
may have been mishandled. Finding flaws in some of them, the
Secretary is worried that some $650,000 be given back to the fish-
ermen who were affected.

Now, one could argue that previous Secretaries of Commerce
should have taken these steps years ago. They did not. I think Sec-
retary Locke should be recognized for his commitment to right the
wrongs of the past and to try to make them better.

With that, I will turn it over to Senator Brown. Let me just say,
before I do that, I understand that—correct me if I am wrong, but
I think Secretary Locke has also directed that his staff go back to
as far as, I think, 1994, before the period covered for the $665,000
that has been paid back. But he said, go back to 1994 and let us
look all the way back there to see if there are not other examples
of instances where funds were taken from fishermen, from the fish-
inguindustry, and to see if we should not turn those funds over, as
well.

With that, I am going to turn it over to Senator Brown. I want
to thank you, for inviting us to come here today, giving us a chance
to spend this Father’s Day here on a beautiful weekend, to get here
at the end of a huge celebration of the Bruins’ victory, and have
a chance to see our youngest son, Ben, and to enjoy one of the most
beautiful weekends I can remember in a long time, and to be here
with all of you in this very special place today. Senator Brown,
thanks so much.
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OPENING STATEMENT OF SENATOR BROWN

Senator BROWN. Thank you, Mr. Chairman. I am honored that
you are here, as well. I know you and your family have very close
ties here in Boston. It is good to see your wife again.

I appreciate you taking the opportunity to hold this hearing and
trying to address a lot of the things we have talked about, which
is the waste, fraud, and abuse, and how to do it better, as you have
noted. And I want to thank Mayor Thomas Menino for allowing us
to hold this hearing in such an historic venue. Also, I would like
to obviously thank you and your team. They have been very zeal-
ous and gracious in dealing with me and my staff and trying to
zero in on this very important issue.

I have said publicly many times, I commend your bipartisanship
in Chairing this Subcommittee. There has never been a time where
we felt that we have not been getting a fair shake. And through
the hearings that we have had, we have done a tremendous
amount to change the culture in Washington in forcing many of
these entities to do it better.

As you know, protecting our national fish stocks from over-fish-
ing is a national imperative that requires good management backed
by consensus science. Today, I will try to provide a voice to the
many fishermen throughout New England and echo the voices of
many other elected officials in this State, including Congressman
Barney Frank and John Tierney. I know Congressmen Tierney is
going to speak in a moment. Mayor Scott Lang is here. I know
Mayor Carolyn Kirk is coming. Senator Bruce Tarr, Representative
Ann-Margaret Ferrante, and many others who have worked tire-
lessly in bringing attention to us the plight of the New England
fishermen and the abuses of the Washington agency, NOAA, in
dealing with some of these issues.

As you all know, fishing is a centuries-old Massachusetts tradi-
tion, but more importantly, it is a home-grown modern industry
that employs thousands of hard-working people who put food on
America’s tables. NOAA’s history of overzealous enforcement in the
New England fisheries has come at the cost of fishermen’s trust
and their livelihood, and many of them tell me that the folks in
Washington regard them as criminals instead of a legitimate and
valued regulated industry.

While I want to emphasize that our fishing regulations must be
enforced, we must not forget that fishing is about catching fish,
where 96 percent of the violations are, in fact, civil matters. The
tone and tenor of enforcement must reflect this. For example,
Washington sanctioned agents to carry guns and 90 percent are
criminal investigators. So we have a situation where armed crimi-
nal investigators are primarily enforcing non-criminal regulations,
essentially issuing tickets. The Federal Aviation Administration
(FAA), for example, Mr. Chairman, which regulates an industry
where an error can lead to a large-scale disaster, has zero criminal
investigators. That is none. And if they do not need them, I have
to wonder why they are being used so prominently in the fishing
industry.

So it is clear to me that some of the abuses we will hear about
today, which have been discussed long before I got involved,
incentivized NOAA to fill the coffers of the Asset Forfeiture Fund,
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which uses the proceeds from enforcement activities to fund further
enforcement action. The AFF was treated like a piggy bank, al-
most. We have seen this before in other agencies, by the Wash-
ington headquarters and overseers of the NOAA Office of Law En-
forcement (OLE) and the Office of General Counsel for Enforce-
ment Litigation (GCEL), which had accounting practices that
would have made Enron and other entities blush. In fact, the
KPMG review found the fund to be in disarray, with no one at
NOAA able to explain how it worked.

And predictably, NOAA’s law enforcement officers and attorneys
went on a spending spree funded by the hard working fishermen.
For example, as you referenced, they purchased more than 202 ve-
hicles, and yet only had an enforcement staff of 172, and a luxu-
rious boat,! which you can actually see right here, at a cost of
$300,000. CBS News says it was used for fishing. We know about
the credit card abuse that was referenced in the report. And while
we have asked for many documents, Mr. Chairman, for this hear-
ing, we have only received about 20 percent, and the documents we
actually received came late Friday.

I am encouraged, also, by the audit that was done. But remem-
ber, they only went from April 2010 to March 2011. They do not
take into account the $96 million that have come in and the $49
million that have gone out. Where is the rest of the money? I think
it is very important, as we do in every other hearing, with every
other entity, that we have these hearings, to find out where that
money is and how it is being used.

And you would think a fund like this would have tight super-
vision over the years, but it was only 16 months ago that the
NOAA Comptroller was given control of this fund, which draws
fines from many statutory sources established decades ago. And de-
spite the unyielding exactness that NOAA used in collecting these
fines, they could not tell the Inspector General the balance of the
fund, except for the recent time period that you were referencing,
or even a definition of the fund until last Thursday. So, finally,
after ignoring the problem for decades and only when facing in-
tense congressional scrutiny, not only by the House but by the Sen-
ate as well, was NOAA able to subject its AFF financial statements
to an audit.

And as you referenced, I am encouraged by some of the steps
that have been taken by NOAA and I want to continue to, as we
have done in the past, provide any guidance or help that they need
to do it better. I am hopeful that we will be able to continue to
work with them in the future.

However, the fact that NOAA’s Washington leadership is cele-
brating the absolute bare minimum of financial transparency, just
by the lack of documentation that they provided our office, some
very basic things, tells me just about where they are coming from.
I feel it is incumbent upon NOAA to rebuild the trust of fishermen
and the elected officials that represent them. To do that, NOAA
must account for the money paid by the fishermen’s fines and ex-
amine if it has been used properly, and we must do more, as you
have referenced.

1The chart referenced by Senator Brown appears in the appendix on page 225.
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I know I will followup and will continue to followup in order to
find out exactly where the monies are and how they are going to
be spent and what we can do to do it better.

And I will add for the record that I requested and gave NOAA
3 weeks to produce documents, as I referenced, and not a single
page was produced until Friday afternoon, right before the Father’s
Day weekend. I cannot help but wonder whether NOAA would tol-
erate the same kind of behavior out of a Massachusetts fisherman
if they were asked to provide the same type of documentation.

We have seen stonewalling like this before, Mr. Chairman, in
Congress with other entities. It is even more concerning given
NOAA’s history of making documents disappear. And you have
read, in November 2009, while facing litigation and an Inspector
General review, NOAA’s Chief Law Enforcement Officer directed
the shredding of 75 to 80 percent of the files in his office. So when
we talk about going back to help other fishermen, I am hopeful we
can do that despite the shredding of many of those documents.

The Inspector General also confirmed nine complaints against
NOAA involving false information in an affidavit, entry into a facil-
ity for other than authorized purposes, excessive fines, and steep
assessed penalties in the Northeastern region to basically deter re-
spondents from taking the cases to a hearing.

I also reference, as you do, that Secretary Locke has appointed
a distinguished retired Federal judge as a Special Master to review
a lot of these cases, and in two cases, he found that NOAA, in fact,
abused its power. We have the case of Captain Lawrence Yacubian.
The Special Master found that the NOAA lawyers had unduly pres-
sured him by unfairly delaying the sale of his vessel and extracting
an oppressive penalty. And then, in turn, he had to sell the family
farm, and I know you will hear that testimony and I am looking
forward to it.

There are many other stories, Mr. Chairman, and I recognize, as
you do, we are not here to talk about fishing per se. We are here
to talk about the money that was collected, where it is, where it
is going, what it is doing, and we need to find a way to do it better.
We have to reestablish that trust between the Washington bureau-
crats who deal in this issue and the fishermen. It is very important
to do that, and I feel if we do not, Mr. Chairman, we are going to
be in deep trouble.

So I want to thank you once again for your hearing about chang-
ing the culture in Washington. You say it many times and I take
it to heart. Thank you for your leadership, and I do appreciate you
taking time to come out and visit our fine city and look forward to
the remaining part of the hearing. Thank you.

Senator CARPER. Thanks very much for that statement, Senator
Brown, and again for helping convene us here today.

We have three panels. The first panel will be one person, and he
is the Congressman from the Sixth District. Let me just add, what
district do you live in, you and your family live in?

Senator BROWN. My old State Senate district is actually split be-
tween Congressman Barney Frank—I used to have Congressman
Stephen Lynch—and we also have Congressman James McGovern.

Senator CARPER. But who is your family’s actual Congressman?

Senator BROWN. Congressman McGovern.
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Senator CARPER. Congressman McGovern. OK. Well, if he had
been your Congressman, I would just say, well, a lot of times in the
Senate, when you have Committee testimony and you have some-
body from a Committee Member’s home district, we actually ask
the Senator to make the introduction. I will just make some brief
comments, and Senator Brown, if you want to add to that

Senator BROWN. Yes, I will.

Senator CARPER [continuing]. Feel free. But Representative John
Tierney, whom I have had the pleasure of knowing for a while—
I did not get to serve with him in the House before I was Governor.
I had left to go off and become Governor, I think, just about the
time that he was getting there, so I did not have a chance to serve
with him. As I recall, he was born in Salem, Massachusetts. Is that
true?

Mr. TIERNEY. Right.

Senator CARPER. OK. And I believe that among the places that
are included in his district, the Sixth District, are Gloucester and
Cape Ann and a bunch of other places. I understand that the issues
that are before us today that Senator Brown has urged us to exam-
ine are of great interest to him. We are just delighted that you
could be here, grateful for your testimony, and ask you to proceed.

Mr. TIERNEY. Thank you.

Senator CARPER. Thank you.

Senator BROWN. Thank you. I just want to say a thank you for
your effort on this issue. It is something that you and Congressman
Frank have been working very hard on, along with Senator John
Kerry, to try to bring these issues up, and as a result of the con-
gressional hearing you have had and what we are doing and what
the Commerce Committee is doing, hopefully, we will be able to
bring these issues to light and do it better. So thank you, Congress-
man, for being here today.

STATEMENT OF HON. JOHN F. TIERNEY,! A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MASSACHUSETTS

Mr. TiIERNEY. Well, thank you. Thank you both, Chairman Car-
per and Senator Brown. Frankly, I think most of us do not care
how it is you got the jurisdiction to have the hearing. We are just
pleased that you are focusing some light on this issue, as we have
been trying to do for some time. And this has been a bipartisan ef-
fort, and Senator Brown, we have really welcomed your attention
to it. We knew when you brought Vito Giacalone on board that you
were really focusing like a laser beam and making sure that we are
all on the same page.

I see a lot of familiar faces out in the audience today that were
at the hearing that we held in Gloucester a little over a year ago.
I know Mayor Kirk and Representative Ferrante and Senator Tarr
and all of the others that have been so involved in this issue are
pleased that you are here, and they deserve a large part of the
credit for actually inducing Dr. Jane Lubchenco Under Secretary of
Commerce for Ocean and Atmosphere and NOAA Administrator to
originally ask for an Inspector General’s report. It took quite a bit

1The prepared statement of Mr. Tierney appears in the appendix on page 58.
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of agitation from the community, from elected officials, through
people working in the industry, to make sure that happened.

I am disappointed that Dr. Lubchenco is not here today, as I am
sure you are. I am not surprised, unfortunately, given the reactions
that we have had. I think it shows an attitude that we have experi-
enced throughout, right up and including the recent alleged apolo-
gies that were made. I think they could have been done entirely
better and more effectively on that. But it lends me to continue to
question whether or not she is the right person to head NOAA
going into the future on these important issues.

But I appreciate everybody that is here today that is going to tes-
tify. I want to thank the Inspector General Todd Zinser and his
team for having done such a good job on this, showing their dedica-
tion and their interest in making sure that we get to the bottom
of a lot of these very important issues.

We are now in the second year of the catch-share program and
it has really caused a lot of agitation and concern to members of
the community. They are enduring numerous challenges and eco-
nomic hardship, and so when we know the individual fishing men
and their family are suffering this, but it also goes beyond to re-
lated industries, and repair and maintenance, fuel and boats, ice
to preserve the catch, just to name a few.

And I think of just three of those, the Gloucester Marine Rail-
ways, a Massachusetts Shipyard that used to have 40 boats in its
yard at any given time now has about six. They have been in busi-
ness since the Civil War. We have Cape Pond Ice Company that
started as a Gloucester company in 1848. It used to do 350 tons
of ice for the fleet. Now its capacity is down to 200, but they are
actually doing only five tons for the fleet at any given time. And
so those are concerns on that.

But the third is the Gloucester Seafood Display Auction. I think
that they have, probably as much as anybody, suffered as a result
of the overregulation of the fish stocks, but more so the overzealous
action of the Office for Law Enforcement on that. I know Larry
Ciulla is, I think, going to testify here later today and I think that
we would do well to listen to his experience and the company’s ex-
perience and the people that go there for a fair deal, being able to
buy and sell their product, including right through, Senators, if you
would, the recent appearance by Dr. Lubchenco and the so-called
apologies and reparations on that. I think it would be an inter-
esting discussion.

But I know the focus of this hearing is, in fact, on the Asset For-
feiture Fund, and we tended to that a bit a little over a year ago
when Inspector General Zinser and his group filed a report that
evidenced the materials Senator Brown was pointing out here, the
improper accounting, the lack of accountability, the improper ex-
penditures on that, and I think that it has been helpful for us try-
ing to get the most recent audited report that covers that short pe-
riod of time that Senator Brown mentioned. But it had weak inter-
nal controls. They had difficulties in a number of other areas, and
followed by a report last July on the fund. Even then, it found that
NOAA had administered the Asset Forfeiture Fund in a manner
that was neither transparent nor conducive to accountability, thus
rendering it susceptible to both error and abuse.
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Now, I know they have taken some correction. I agree with Sen-
ator Brown on this. I think they need to do a lot more, and that
is why it is good that you are having this hearing and that Mr.
Zinser and others will be able to discuss just what more they might
be doing.

But I pose to the Senate panel a fundamental question that I
hope they ask today and then delve into a little bit further when
you get the documents that have been requested. Should this fund
even exist? Should this fund exist, or is it not a perverse incentive
for an agency that has been shown to be out of control to actually
go out and increase its own resources by affecting forfeitures and
collecting assets and cash and then turning them into an asset that
they can use in their investigations?

Nobody disputes what I think Mr. Eric Schwaab said when he
talked about the people that commit violations should pay for some
of the enforcement, if not all of it, if you could do that. I do not
think that is the question. I think the question is whether this
Asset Forfeiture Fund has been run so poorly, has been so unac-
countable, and has been used as such a vehicle in the way it has,
whether or not we ought to just collect those fines, forfeit the as-
sets, and turn them into cash and then put it in the Treasury and
have the Department come through NOAA every year and get an
appropriation for what they want to spend so that we do not have
this perverse incentive out there and a concern that people are
being abused for the betterment or the enhancement of the enforce-
ment on that.

Last year, we were trying to give them an opportunity—NOAA
an opportunity—to clean up their own house. We filed legislation.
I filed legislation that would have done some of that. It would have
taken away their ability to reward persons who provide informa-
tion leading to arrest, conviction, civil penalty assessments, or for-
feiture of property. We thought that was an inducement that might
be going the wrong way. It would have stopped them from paying
the expenses directly related to the investigation, again, thinking
that would be a bad inducement for them. It would have left them
the ability to reasonably and necessarily pay for costs for primary
storage and those matters, valid liens and mortgages, claims of
parties that the property is being disposed of, and reimbursement
for Federal and State agencies that they brought on to help.

But I think that one or the other. Either we take a look and just
say, this fund should not exist and the money should go directly
to the Treasury and people should come in and make sure they get
an appropriation, or at least limit it so that we take away that per-
verse incentive for them to maximize the receipts that they get in
order to continue on in that basis.

The other reason legislation may be warranted on this is the pro-
vision we put in that legislation that would allow for some of those
assets to be spent for reparations and for attorneys’ fees and costs.
Even after the apology of more recent days was made, some people
that were involved in this did not feel as though they got the rep-
arations they deserved, and certainly even after reparations, oth-
ers, there were out-of-pocket attorneys’ fees and costs of substantial
amounts, leaving them, besides the heartache and the emotional
trauma and the agitation that they have gone through, leaving
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them with sizable amounts of money that they are out of pocket
that impacted adversely on their businesses, but also on their per-
sonal life and their family support systems on that.

So I would hope that this Subcommittee would give some consid-
eration to those aspects on that, and I know that, going forward,
we have to have a renewed commitment about this Asset Forfeiture
Fund and how it is operated, but also about all the other issues on
catch-shares and reasonable law enforcement.

And I am glad that you are here. I am thrilled that you are going
to get those documents that we can look into making sure that we
get this done thoroughly, complete, and in a manner that restores
some professionalism to the Department and hopefully the con-
ﬁdﬁnce of the people that are being regulated by the agency, as
well.

I thank both of you again for being here and for doing this work
and we look forward to working with you in any way that we can.
Thank you.

Senator CARPER. I just want to say, thanks so much for making
the time to join us today and for providing really an excellent state-
ment. It is obvious that you have spent a lot of time on this issue
and know it well.

We are not going to ask, I do not think, unless Senator Brown
would like to ask a question

Senator BROWN. No.

Senator CARPER. I just would like to note, my understanding is
that in their budget submission to Congress from the President
from NOAA, I think they have asked for additional monies that
previously they would have used—drawn monies from the fund to
pay for. And given the new stipulation that has been issued, I
think, as part of this ongoing investigation by the IG, I believe that
there are a number of expenditures which previously had come
from the fund, including the purchase of cars, boats, and stuff like
that, from now on, basically, you cannot do that. And I think that
comes from an internal directive.

But I understand, at the same time, the agency will be—instead
of taking monies from that fund, will be asking us to consider pro-
viding monies through the budgetary process, which is a more ap-
propriate way to do that. So I think that is where we are going and
I hope that is the case. We will have an opportunity to ask our wit-
nesses when they come up.

Mr. TIERNEY. I hope it is, as well. Thank you again.

Senator BROWN. Thank you, Congressman.

Senator CARPER. Thanks so much. All the best.

And with that, we invite our second panel to come forward, Mr.
Zinser and Mr. Schwaab.

Our first witness on our second panel is the Hon. Todd Zinser,
good morning, who serves as the Department of Commerce’s In-
spector General, no stranger to this Subcommittee, no stranger to
us in the Senate, either. Prior to his appointment as Inspector Gen-
eral, Mr. Zinser spent 24 years as a civil servant, including a long
tenure at the Department of Transportation (DOT), where he was
named Deputy Inspector General in 2001. We thank you for being
here today. We thank you for your service to our country very
much.
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Our next witness is Eric Schwaab, Assistant Administrator for
Fisheries at NOAA. He is responsible for the management of
NOAA’s National Marine Fisheries Service (NMFS). Mr. Schwaab
spent the majority of his career at the Maryland Department of
Natural Resources, and they are our neighbor right across the line
there, and we have had an opportunity to work with him in that
previous role. I think he may have begun his service as a Natural
Resources Law Enforcement Officer. And he served as Deputy Sec-
retary of that Department until his appointment to serve at NOAA.

So we thank you both for joining us today. I am going to ask you
to try to keep your testimonies to about 5 minutes or so. You have
an opportunity to summarize your statement if you wish and the
rest of it will be made a part of the record, and then Senator
Brown and I will ask you some questions.

Please proceed, Mr. Zinser.

STATEMENT OF TODD J. ZINSER,! INSPECTOR GENERAL, U.S.
DEPARTMENT OF COMMERCE

Mr. ZINSER. Mr. Chairman, Senator Brown, and Members of the
Subcommittee, thank you for inviting us to testify today.

Over the past 2 years, beginning in June 2009, we have carried
out a review of NOAA’s Fisheries Enforcement Program at the re-
quest of Under Secretary Lubchenco. Our review resulted in three
publicly released reports.

Our first report, in January 2010, included findings and rec-
ommendations concerning NOAA’s overall enforcement program.

Our second report, in July 2010, included findings and rec-
ommendations concerning NOAA’s Asset Forfeiture Fund. The
Asset Forfeiture Fund is authorized by the Magnuson-Stevens
Fishery Conservation and Management Act (MSA). It allows NOAA
to retain fines and penalties collected as a result of enforcement ac-
tions for violations of the Act and other statutes.

Our third report, in September 2010, included findings and rec-
ommendations related to 27 specific cases brought to our attention,
in which there were allegations against NOAA’s Office for Law En-
forcement or General Counsel for Enforcement and Litigation con-
cerning how those offices conducted their enforcement activities.

In all, our review of NOAA’s enforcement program led to 28 rec-
ommendations for improving the transparency and accountability
of the program. In addition to Under Secretary Lubchenco, our
findings and recommendations have received the attention of Sec-
retary Locke. The reforms directed by the Secretary and the Under
Secretary have been responsive, substantial, and—if effectively im-
plemented—will go a long way toward fixing the mismanagement
and other problems identified in our review. Many of our rec-
ommendations are now the responsibility of Assistant Adminis-
trator Schwaab to implement.

Mr. Chairman, my testimony today will focus on our findings
with respect to NOAA’s Asset Forfeiture Fund and can be briefly
summarized in three points.

First, the fund and its operation are very complex. A major find-
ing is that, for years, the fund’s purpose and proper usage were not

1The prepared statement of Mr. Zinser appears in the appendix on page 61.
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well defined, and the fund received very little attention from
NOAA’s senior management. NOAA enforces over 37 different stat-
utes related to conservation and protection of marine resources and
is authorized to retain proceeds from other statutes in addition to
Magnuson-Stevens. However, we found that it was not clearly de-
fined as to which enforcement proceeds were being deposited into
the fund and which were not. We also found that no one person at
NOAA had central authority or an overall understanding of the
fund. As a result, calculating the revenues, expenditures, and bal-
ance of the fund proved very problematic.

For example, NOAA reported to us in December 2009 that the
balance of the fund was approximately $8.4 million. But the audit
firm we hired reported in July 2010 that it had calculated revenues
of the fund over the previous 5 years amounting to $96 million and
expenditures of $49 million, suggesting that the balance of the fund
could be significantly higher. NOAA has since retained its own ac-
counting firm to render an opinion on the fund’s financial state-
ments, and we will be reviewing the audit report to understand
what makes up the fund’s balance.

In addition to the complexity surrounding the definition of the
fund and its balance, other complexities include the decentralized
nature of the internal controls and management of the fund.

My second point, Mr. Chairman, is that there is no argument
that the fund was severely mismanaged. The fund did not receive
the careful management you would expect and that is char-
acteristic of such funds maintained at other Federal agencies. For
example, despite the sensitive nature of the fund activities, it had
not received a stand-alone audit in all its years of operation. This
stands in stark contrast to the annual audits required of similar
funds at the Treasury or Justice Department.

We also found a serious lack of internal controls, including a dis-
turbing lack of uniform procedures, documentation to support ex-
penditures from the fund, and documented approvals for expendi-
tures. As noted, our July 2010 report goes into greater detail about
these issues.

My third point, Mr. Chairman, is that the reforms initiated by
NOAA for managing the fund, if effectively implemented, should
provide greater confidence that the problems found in the fund’s
past management and use will not be repeated in the future. Upon
receiving our report, the Secretary and Under Secretary ordered
some immediate actions, including placing restrictions on the use
of the fund and transferring responsibility of the fund from the Of-
fice for Law Enforcement to NOAA’s Chief Financial Officer (CFO).
NOAA is continuing to implement the 13 recommendations we
made specifically concerning the operation of the fund, and we are
following up to track the progress of their efforts.

Mr. Chairman, Senator Brown, that concludes my statement. I
would be happy to answer any questions.

Senator CARPER. Thanks very much for the statement, Mr.
Zinser, and thanks even more to you and your team. Is anybody
here from your team, the Inspector General’s Office? Is anybody
here?

Mr. ZINSER. I have two folks sitting behind me, sir.
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Senator CARPER. Would you raise your hand, please, those of you
with the IG? No? Nobody raises their hand. Thank you. Just con-
vey our thanks to those with whom you work for the good work
that has been done. All right. Thanks.

Mr. Schwaab, you are recognized. Please proceed.

Mr. ScHWAAB. Good morning, Chairman Carper.

Senator CARPER. I was afraid that maybe nobody wanted to be
recognized as part of your team but in this case, they can be proud
of it, so——

Mr. ScHWAAB. The acoustics—I do not know if you have no-
ticed—are really hard to hear what you are saying over here.

Senator CARPER. No kidding.

Mr. SCHWAAB. Yes.

Senator CARPER. What did you say? [Laughter.]

We can hear you just fine. All right.

Mr. ScHWAAB. So, if you would like me to introduce the folks
with me

Senator CARPER. Yes, please do.

Mr. SCHWAAB. Alan Risenhoover, who runs our Office of Sustain-
able Fisheries but for the last year has been serving in an acting
capacity as the Director of our Office for Law Enforcement, and
Stephanie Hunt, who is with our Legislative Office.

Senator CARPER. Welcome.

Mr. ScHwAAB. Thank you, sir.

Senator CARPER. Please proceed.

STATEMENT OF ERIC C. SCHWAAB,! ASSISTANT ADMINIS-
TRATOR FOR FISHERIES, NATIONAL OCEANIC AND ATMOS-
PHERIC ADMINISTRATION

Mr. ScHWAAB. Good morning, Chairman Carper, Ranking Mem-
ber Brown. It is a pleasure to be here with you this morning.

The fishing industry is, of course, an important part of the Na-
tion’s culture and economy. Nowhere is that more evident than
here in Massachusetts. Gloucester is America’s oldest seaport, and
Boston, New Bedford, and other coastal towns have fishing indus-
tries that have supported families, businesses, and communities for
hundreds of years. According to our most recent estimates, nation-
wide, commercial and salt water recreational fisheries support al-
most two million jobs and generate more than $160 billion in sales.

Making sure that there are enough fish to sustain those fishing
industries is a part of NOAA’s job. Another part of NOAA’s job is
to make sure that fishermen have a level playing field so that their
businesses are not compromised by others who choose to violate the
rules. Fishermen want a level playing field and regulations that
are easy to understand and fairly enforced. They also want to know
that if others break the rules, they will be caught.

Following the Department of Commerce Inspector General re-
ports, this Administration conducted a top to bottom review of
NOAA’s enforcement program and instituted sweeping reforms to
ensure that the program is both fair and effective. Some of the
highlights of those reforms include new enforcement leadership at
headquarters and in the New England Regional Office; transfer of

1The prepared statement of Mr. Schwaab appears in the appendix on page 71.
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authority to issue charges and settle cases from the field staff to
supervisors in headquarters; a new, more transparent penalty pol-
icy that ensures consistency in charging decisions nationwide and
provides greater clarity for fishermen and fishing businesses; re-
vised regulations that now place the burden on NOAA rather than
a fisherman to justify the proposed penalty and permit sanctions
in hearings before Administrative Law Judges.

We are also reshaping our enforcement workforce by increasing
the number of enforcement officers to emphasize compliance, dock-
side problem solving, and enhanced communication with fishermen.
These actions will increase our dockside presence and also enhance
already effective enforcement partnerships with the States.

NOAA has also instituted a number of important reforms to our
Asset Forfeiture Fund. We instituted greater oversight of fund ex-
penditures, and now the NOAA Fisheries Chief Financial Officer
must approve any expenditure of $1,000 or more from the fund. We
implemented a new policy for use of the fund. The policy prohibits
approximately half of the fund’s historical uses, including the pur-
chase of vehicles and vessels. The new policy eliminates even the
appearance of conflict of interest with respect to use of the fund.

NOAA has also, as you have heard, initiated a financial audit of
the fund by an independent auditing firm. We received the results
of that audit last Wednesday and I am pleased to say that we re-
ceived an unqualified, or clean, opinion, the best type of audit one
can receive. In issuing their clean opinion on the financial state-
ments, the auditors confirmed the fund’s overall balance at $7.5
million as of March 31, 2011.

NOAA has also contracted with the same independent accounting
firm to test fund transactions more susceptible to fraud, waste,
and/or abuse. The firm is directly testing purchase card trans-
actions and travel vouchers for fiscal years (FY) 2005 through
2010. This special transaction review is scheduled to be completed
by July 15, 2011. Should this review find any misuse of funds, the
agency will take appropriate action.

Also, I want to note that after requests from fishermen and elect-
ed officials, Secretary Locke appointed a Special Master to review
past cases identified by the Inspector General. On May 17, 2011,
the Secretary announced remittance of $650,000 in penalties to 11
fishermen in the first set of cases under review. A second set is
also now under review.

Also at the request of the Secretary, NOAA is now looking at one
final matter regarding closure days in some of those penalty ac-
tions. These are just a few of the many reforms underway to create
a more effective and transparent enforcement program.

I would like to turn now briefly to the issue of funding for the
transition to groundfish sector management. For many years, the
New England groundfish fishery has been underperforming, both
ecologically and economically. Under sector management, a group
of fishermen are allotted a portion of a fish stock’s total allowable
catch. This provides greater flexibility about where and when to
fish, allowing fishermen to maximize capture of healthy stocks and
avoid or minimize the capture of weaker stocks. Although it is still
early and not everyone has seen gains, the sector system is show-
ing promise.
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Additionally, in 2011, catch levels have gone up for 12 groundfish
stocks over the past fishing year. This is, of course, a part of or re-
flective of the rebuilding process that is underway.

To aid the transition to sectors, NOAA has allocated more than
$47 million, which, among other things, is supporting research
with the fishing industry on developing more selective fishing gear,
for the fishery to avoid weaker stocks. This investment also helped
to defray startup costs for sectors and is supporting the develop-
ment of permit banks that provide fishing opportunity for small-
scale fishermen.

Fishermen are the lifeblood of so many of our coastal commu-
nities, and America’s fishermen support vital jobs in our coastal
communities. Effective management and enforcement ultimately
protects the business interests of fishermen as well as the marine
environment.

Thank you again for the opportunity to be here today. I welcome
your questions.

Senator CARPER. And I am going to suggest, Senator Brown, that
we use maybe 7 minutes

Senator BROWN. Sure.

Senator CARPER [continuing]. Take turns every 7 minutes and
do, maybe a couple of rounds with this panel.

First of all, thank you both very much for what I thought was
excellent testimony. I want to lead off with you, Mr. Zinser. This
fund was a mess, and what I think happened, just as someone look-
ing at this from the outside, is you had a diminished amount of
trust between the community, the fishing community, and NOAA,
the administrator, because of the view that monies were being
taken into this Asset Forfeiture Fund in ways that were inappro-
priate and unfair, expended in ways that were inappropriate, too,
and it helped undercut whatever trust, diminish whatever trust
might have existed.

Senator Brown and I work in an environment in Washington
where we are trying to deal with these huge budget deficits, and
one of the things that is most important is that Democrats and Re-
publicans in the Senate and in the House find a way to trust each
other again, and out of that trust hopefully will emerge a con-
sensus of how, what combination of spending cuts across the board,
or maybe not across the board but in domestic spending, defense
spending, entitlement spending, tax expenditures, but maybe with
that trust restored or being restored across the aisle, we can actu-
ally get something done.

I used to serve on the Merchant Marine and Fisheries Sub-
committee in the House before I was Governor and these fishery
issues, fisheries management issues are very difficult. Change is
difficult. And to try to do that change or implement that change,
even if it is thoughtful and the right thing to do in the long term,
if you do not have the trust between, in this case, the commercial
fishermen and the agencies whose job it is to oversee it, you make
that change all the more difficult.

So that is why this is, I think, such an important hearing, and
I am pleased that Senator Brown suggested that we hold it.
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Let me just ask of the Inspector General, how did this get so
messed up? Why was something not done 10 years ago, 15 years
ago, to fix it? Why did it take so long?

Mr. ZINSER. When this allegation first came to us, sir, it was one
of a nest of issues about fisheries enforcement, and I thought that
we would just go in and tell people what the fund was used for and
look at the accounting for it and that it would be very transparent.
That is what I expected.

And very quickly, we learned that transparency and account-
ability were not there, and the best explanation I can provide for
your question is that when the fund was authorized early on, it
had very limited purposes. It was to pay for storage of fish that
were seized or for rewards for people providing information. And
then there were amendments to the Act in 1990 that expanded the
authorized use of the fund or the proceeds to support investiga-
tions.

I think that the handling of that, the accounting of that, was just
delegated too far down in the organization, and it was delegated to
people who, frankly, were investigators or folks of that background
and not financial managers. And then as we proceeded through
time, the leadership that came into the fisheries enforcement orga-
nization were also law enforcement people who did not come from
a Federal background—they came from a State background—and
this whole idea of strategic planning and knowing how to maximize
the use of resources was totally lost.

The operation of the fund remained decentralized. Different divi-
sions had different procedures. We have an astounding lack of doc-
umentation for these expenditures. And even the expenditures
where we have some documentation, there are missing approvals,
and it is, sir, quite a challenge to go back and try to determine the
appropriate use—whether all these funds were appropriately used.

Senator CARPER. We have a term in Delaware, maybe you do
here in Massachusetts, for a situation like the one that you uncov-
ered and have investigated and tried to straighten it out. We call
it a dog’s breakfast. That is what we call it, a dog’s breakfast.

When you look at what is being done, the reforms that are being
adopted and changes being made, what are some of the—three or
four most important ones?

Mr. ZINSER. Well, I think in terms of the Asset Forfeiture Fund,
the things that they are doing are very important and right on the
money. The idea of setting up a separate code for the fund, to ele-
vate the centralized control of the fund, to clarify the authorized
uses, I think those are all right on the money.

Senator CARPER. In terms of the changes that are still to be
adopted and implemented, would you mention a couple of those
that are still a work in progress?

Mr. ZINSER. Well, I think the biggest thing, and this applies not
only to the Asset Forfeiture Fund but the other aspects of the en-
forcement program that we have made recommendations on and
that NOAA is working on, is that the political leadership is on
board. Under Secretary Lubchenco and Mr. Schwaab, the Sec-
retary, of course, the General Counsel’s Office, the political leader-
ship is on board. I think the more difficult thing that has to be
done is to convince the career management that these are impor-

VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00021 Fmt6633 Sfmt6633 P:\DOCS\68010.TXT JOYCE



H605-41331-79W7 with DISTILLER

18

tant reforms to implement and to forget about the acrimony or the
defensiveness that comes with an IG investigation—forget about
that and get on with making sure that these reforms are in place,
because they will, if properly implemented, fix these problems.

Senator CARPER. In terms of what our responsibilities are, as
Senator Brown knows certainly as well, maybe better than me, but
we play an oversight role. Our job is to poke in every nook and
cranny of the Federal Government, looking at what is going on and
asking IGs, asking OMB, asking a number of interested parties
what is going well here and what is not. And in this case, there
is bad behavior, misbehavior that is being addressed, and part of
our responsibility and our oversight role is to positively enforce the
good behavior, the kind of behavior that we think and you think
is appropriate, and to make sure we put a spotlight on that.

The other thing that we need to do and seek to do in hearing
after hearing is to put a spotlight on bad behavior. And just a great
example of this, and I mentioned in my opening statement and
Senator Brown knows we have been trying for years to get the De-
partment of Defense to give us audited financials—for years. They
miss deadline after deadline after deadline. The Government Ac-
countability Office holds them out as a very poor example in terms
of missing their responsibilities in conducting in a fiscally appro-
priate manner. Now, we are told by the Department of Defense
they are not going to give us audited financials until maybe 2017,
and they may not be able to make it by then.

And I am encouraged that we have what looks like a clean audit
out of a real independent auditing firm. We did a little bit of a
background check and found that this firm is actually real. They
do all kinds of audits. They are one of the top 15 in the country.
They do a lot of audits for Federal agencies, so they are somebody
that apparently we can trust.

In terms of their additional work and work that has to be done
by the agency in response to that audit, are there any other points
that you want to mention in terms of a work in progress or the “to
do” list? I would ask either of you to respond to that. Do you want
to take it first, Mr. Zinser, and then Mr. Schwaab?

Mr. ZINSER. Well, specifically on the Asset Forfeiture Fund, I
think the continuing audit by Clifton Gunderson to look into some
of the specific transactions. There were thousands of individual
transactions over the last 5 years that will undergo some further
investigation by Clifton Gunderson to determine whether the docu-
mentation is there, appropriate use. Those types of reviews will
also provide some recommendations about internal controls that
are needed, and so I would look forward to the results of that to
identify not only any kind of misuse, but also internal controls that
might be important but that are not in place yet.

I think that the definition of authorized use, there is still some
ambiguity, for example, on what type of training and travel should
be paid for out of the fund, and, for example, even if a training
course is authorized, does the statute authorize the travel associ-
ated with that training to be paid for? So there are some ambigu-
ities that are still present. Although the Department has done a
good job defining authorized use, I think it could probably use an-
other iteration.
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Senator CARPER. OK. My 7 minutes has expired, so Mr.
Schwaab, I will just ask you to hold in abeyance. We will come
back—no, that is OK. I want to be respectful of my colleague.

But I do want to say, one of my favorite saying is, the road to
improvement is always under construction. Think about that. The
road to improvement is always under construction. This is a road
to improvement, and I think we are hearing today a lot of improve-
ment has been made, but there is a lot of construction that lies
ahead, so thanks very much. Senator Brown.

Senator BROWN. Thank you, Mr. Chairman.

It is good to see you again, Mr. Zinser. I appreciate the previous
hearings you have testified at. When you were doing your inves-
tigation, did you find that the shredding that took place has hurt
your ultimate determination as to what was right and what was
wrong? Did that hinder your investigation and reporting?

Mr. ZINSER. I would say that by nature, it hindered the report-
ing, because we will never know what was in those documents. So,
we will never know what was in those documents. We recon-
structed a list of what the files were—what the file labels said—
but we do not know what documents were in those files, so we do
not really know.

We did not find that the Director had an intent to obstruct our
audit in doing the destruction, and some people have questions
about, well, how could that be? But my response is, the fact that
leadership would destroy his records in the middle of an investiga-
tion is kind of consistent with the way the place was managed in
general. It really suffered from very unsophisticated management.

Senator BROWN. And, Mr. Schwaab, what was actually done with
that person that shredded? Was he fired or disciplined in any way?

Mr. SCHWAAB. Senator, as I think you are well aware, I cannot
speak specifically to individual personnel actions because of Pri-
vacy Act considerations. I can speak to the position that he once
held and the position that he holds now, but I cannot speak to

Senator BROWN. Is he in that position now?

Mr. ScHwAAB. He is not.

Senator BROWN. So he has been relocated?

Mr. SCHWAAB. He is in a different position today.

Senator BROWN. Mr. Chairman, also, just for the record, we only
received about 20 percent of our documents. For the record, and I
would like to keep my request open for the completion of my docu-
ment request and I also will have questions as we traditionally
keep the period open to ask additional questions so we can con-
tinue getting the information.

Senator CARPER. Senator Brown, I think we will leave it open for
the next couple of weeks

Senator BROWN. Yes, that is all, just a couple of questions.

Senator CARPER [continuing]. For you and I to offer our ques-
tions, and we just ask for a prompt response. Thanks.

Senator BROWN. Yes, just so we have the appropriate documents
so we can see if there is anything that we missed. And unfortu-
nately, Administrator Lubchenco is not here today, yet in March
2010, she testified before the House Subcommittee prior to release
of the IG’s report that was referenced earlier, found that NOAA’s
Office for Law Enforcement lacked policy authorization for pur-
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chasing approximately 200 vehicles at a cost of $4.6 million, pre-
dominately with the Asset Forfeiture Fund monies, and that the
vehicles exceeded its staffing of 172 personnel. Also, NOAA’s OLE
lacked policy authorization for acquiring 22 vessels at a cost of $2.7
million, including a luxurious $300,000 boat. I have a chart here
that references a lot of the spending that took place.

In addition, the independent Special Master found that there was
credible evidence that money from sanctioning fishermen was a
motivating objective in NOAA’s past enforcement objectives. Mr.
Schwaab, do you agree with Administrator Lubchenco’s March tes-
timony concerning the AFF and that there is an appearance of per-
verse incentives operating here?

Mr. SCHWAAB. I am not—again, the acoustics are a little tough
here. So you are asking me if I agreed with

Senator BROWN. Yes. Do you agree with her testimony that there
was an appearance of perverse incentives operating in that situa-
tion?

Mr. SCHWAAB. I think it is very clear that the way the fund was
managed previously left open that possible interpretation, and tak-
ing steps to foreclose on many of those uses of the fund is intended
to remove that appearance. Yes, sir.

Senator BROWN. Do you think that the purchases identified by
the IG of all the cars and boats and everything, in your opinion,
is the proper use of taxpayer funds?

Mr. ScHWAAB. The previous interpretation was that was con-
sistent within the law and that using the fund for that purpose

Senator BROWN. There was no

Mr. SCHWAAB [continuing]. Was acceptable. I do believe and
agree, sir, with the Secretary’s new policy that substantially re-
stricts the use of the fund, particularly as it pertains to use for the
purchase of vehicles and vessels. So I agree that is a much better
place for us to be.

Senator BROWN. Well, there was no policy. That is why we got
into this mess. There was no policy authorizing it, according to the
IG’s report. There was no policy authorizing any of these pur-
chases. And, as a matter of fact, the Magnuson-Stevens Act re-
quires that AFF expenditures be directly related to investigations
or criminal enforcement proceedings. So there really was not a pol-
icy before. There is a policy now, and that is one of the things that
we have commended you publicly for, is establishing that. So there
was not a policy before. That is why we are in this mess, is that
not right?

Mr. ScHWAAB. I think the lack of policies and procedures is a big
part of why we got to where we are, and putting those policies and
procedures in place is a big part of moving forward more effec-
tively.

Senator BROWN. Do you think that the new policy that you have
in place now will eliminate a lot of the things that we have come
to note in the past?

Mr. SCHWAAB. Yes, sir.

Senator BROWN. And Mr. Zinser, the $109,000 trip to Norway, I
guess, 15 people including the contractor were actually brought
there. Did you note that in your report as to questioning whether,
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in fact, that was an adequate use of the forfeiture fund and tax-
payer money?

Mr. ZINSER. We did not make a judgment on whether that was
an appropriate use of the fund. We did note that the funds were
used for that purpose and tried to understand rationale for using
Asset Forfeiture Funds for that trip. What was reported to us is
that the trip involved a conference about international fishing trea-
ties, that the NOAA staff who attended did so for the purpose of
making presentations at that conference, and again, the difficulty
for us is the absence of any kind of legal opinion from the Depart-
ment or from NOAA as to what the authorized use of that is. This
kind of an interpretation of the statute just did not exist.

Senator BROWN. Well, your report actually found nearly $580,000
in international travel that was charged to the fund and only 17
percent of that travel was directly related to specific investigations
or enforcement proceedings. And as you also noted, Magnuson-Ste-
vens requires that the expenditures be directly related to investiga-
tions or criminal proceedings. Does NOAA’s new policy on the use
of the AFF meet the specific prescriptions of the law mentioned in
your report?

Mr. ZINSER. Well, I think one of the benefits of our work is that
we finally do have an opinion from the Department’s General
Counsel. That opinion defines “directly related” very broadly and
provides a legal analysis as to why that language can be inter-
preted very broadly. That is why I suggested that there is some
ambiguity in there and that some further clarification may be
needed.

Senator BROWN. Well, it is interesting, because we look at Mag-
nuson-Stevens and to the letter of the law, we apply it to the fish-
ermen. Yet when we have the language which says it is supposed
to be directly related to investigations and criminal enforcement
proceedings, it is like it is loosey-goosey all of a sudden.

Mr. Schwaab, I know that there have been new policies in place,
but how do you justify taking—and I know there is going to prob-
ably be an argument, well, we use it to deal with other countries
with treaties and this and that so we can come up with enforce-
ment. But you are taking money, hard-earned money from fisher-
men, using it to send 15 people over to Norway in that previous
instance with really no real oversight at all. I mean, is that still
the policy? Is that something that you plan on still doing, is using
money—I understand that you are still going on international trips
with fishermen’s money. Is that still happening?

Mr. ScHWAAB. No, sir. So we now use other sources of funds to
pay for general trips of that nature—admittedly important trips in
many cases, because achieving parity internationally in the way
that fisheries are enforced is another large objective that we share
and it is one that benefits our domestic fishermen. But as it relates
to the use of travel funds, we only use travel funds—we only pay
for travel out of the Asset Forfeiture Funds now related to specific
cases, and the case number has to be identified in that paperwork.

Senator BROWN. Well, the new policy I have, it says that attend-
ance at international and domestic bi or multi-lateral meetings and
negotiations to discuss enforcement-specific agenda items is still al-
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lowed. It is still allowed pursuant to the policy that you folks pro-
vided us with. So which is it?

Mr. ScHWAAB. I am sorry. Mr. Risenhoover just clarified for me
that we do still under the policy allow bilateral engagements with
specific countries under the forfeiture fund.

Senator BROWN. So you still use fishermen’s money to go over-
seas for these trips?

Mr. ScHWAAB. For particular bilateral engagements, yes, sir.

Senator BROWN. Well, what does that mean for the average lis-
tener, bilateral?

Mr. ScHWAAB. Country to country

Senator CARPER. Just give us some clear examples. Just be real
specific. Give us some clear examples of how these monies can be
used for foreign travel. Please, just be very specific. Clear it up.

Mr. ScHWAAB. Country-to-country engagements as opposed to
conferences and larger training venues.

Senator BROWN. OK. Mr. Zinser, in 2010, your office issued a re-
port on the Office of General Counsel, the GCEL, which found that
inattention by their management to completing performance ap-
praisals, a pass-fail system contrary to the Department of Com-
merce’s five-level system, and all attorneys currently employed
were rating “meets” or “exceeds” performance levels. In Secretary
Locke’s May 17 decision memo on the Special Master, he cites that
there was little management or supervision, which contributed to
the overly aggressive conduct toward fishermen. Does your Decem-
ber 10 finding about weaknesses in the GCEL Performance Man-
agement System support Secretary Locke’s contention?

Mr. ZINSER. Yes, it does. The reason we looked at the perform-
ance appraisals to begin with was to see whether or not the attor-
neys were doing what their bosses wanted them to do, because we
could not criticize the attorneys for the way they conducted them-
selves if their performance appraisals said that was good perform-
ance. And what we found was a serious lack of executed appraisals.
In many cases the employee did not sign their appraisals. In other
cases, the supervisors were not signing them. It was a pass-fail sys-
tem.

As a result of a pass-fail system, there were very few appraisals
that provided any record of the work products that the attorneys
worked on. So we felt it was important as part of these reforms to
bring that to the attention of the Under Secretary to try to insti-
tute some reforms, and I believe they are running into some issues
with the fact that the attorneys for NOAA are part of a collective
bargaining unit and that this is caught up in their collective bar-
gaining agreement, the way they get their performance appraisals.

Senator BROWN. Great. I had 10 minutes. I will turn it back to
you, Mr. Chairman.

Senator CARPER. Thanks, Senator Brown.

I just want to come back one more time on the travel issue,
which really grates on people. In some cases in this country, folks
do not get to take a vacation at all this year. If they do not have
a job, they do not get to take a vacation, and the idea that trips
to a place like Norway and Malaysia have been taken that cost a
lot of money and a lot of people get to go.
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So what I want to do is come back and say what we have been
told is between January 2005 and June 2009, some $580,000 was
charged to the Asset Forfeiture Fund for international travel, al-
most $600,000. I am told that just under 20 percent of that cost
for this travel was directly related to specific investigations or to
enforcement proceedings. Seventy percent of the cost for this travel
was directly related to specific investigations or enforcement pro-
ceedings. And what I would like to hear is some assurance that
going forward, we are not going to see this kind of money be used
for those kinds of trips, and that the trips that will be taken, if
there is foreign travel in the future, it would have to relate to spe-
cific investigations or to enforcement proceedings. I need that as-
surance. We need that assurance.

Mr. SCHWAAB. Yes, sir. Under the current policy, we will not use
Asset Forfeiture Fund proceeds to pay for travel to conferences
such as the two that you described. As I indicated, we will use it
for followup on specific cases, and in some cases country-to-country
engagements around specific management issues.

Senator CARPER. All right. Good. Well, not all travel is bad. Sen-
ator Brown and I actually got to know each other on a congres-
sional delegation trip to Afghanistan and Pakistan, and that was
a good learning experience for both of us, and I think taxpayers’
expenditures that were valuable to us and I hope to our colleagues
in the Senate. So not all travel is bad. But the appearance can be
more damaging sometimes than the actual trip itself, so continue
to be vigilant in that area for us, if you would.

I want to come back, if I could, I think to Mr. Schwaab and say,
I understand, going back to what happened last week, the inde-
pendent audit of the Asset Forfeiture Fund was released. There
has been some discussion already, I think, back and forth with Mr.
Zinser, but do you have any other comments about the audit find-
ings? This would be for you, Mr. Schwaab. Do you have any other
comments on the findings of the independent audit?

Mr. SCHWAAB. Yes, sir. So, obviously, I would emphasize again
the followup review of specific expenditures that is an important
second component of this particular audit.

In addition to that, as I think you have already heard indicated,
one of the concerns raised was the lack of a specific line item in
the Federal budget to account for the Asset Forfeiture Fund and
its management. The President’s fiscal year 2012 budget does in-
clude just such a proposal.

The only other concern or issue that was raised by the auditors
was a concern that in some cases, we were found to have not
turned over overdue bills to the Treasury for collection in as timely
a fashion as is called for under law.

Senator CARPER. And there has been a little bit of discussion on
this already. I want to come back and just make it clear, at least
for me. As I understand it, another audit is in the works and I am
told that the independent auditor is looking at individual pur-
chases. You may have just mentioned this, but I missed it, but in-
dividual purchases. Can you give us some thoughts—either one of
you, actually—about when that audit is expected to be completed
and the results released?

Mr. ScCHWAAB. July 15 of this year, sir.
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Senator CARPER. OK. Good. And this is a question really for ei-
ther of you. I understand that NOAA has put in place a procedure
whereby, as I understand it, the Comptroller has to approve ex-
penditures of $1,000 or more. Is that out of the Asset Forfeiture
Fund? Is that correct? Just yes or no.

Mr. ScHWAAB. Yes.

Mr. ZINSER. Yes, sir.

Senator CARPER. OK. Thank you. Mr. Schwaab, could you talk
about how this new policy works and why it was put into place in
the first instance. Why was it put into place? And, Mr. Zinser, once
he responds, I am going to ask you for your thoughts on this new
policy and whether it is the right move or not.

Mr. SCHWAAB. As indicated by Mr. Zinser, one of the previous
concerns was that there was significant decentralization of spend-
ing authority. What this process requires is that any single expend-
iture over $1,000 be approved centrally in NOAA headquarters. In
addition to that, we do have a regular review of all expenditures
in NOAA headquarters, much more regularly than would have ex-
isted previously.

Senator CARPER. Do you want to add anything to that, Mr.
Zinser? You do not have to if you do not want to.

Mr. ZINSER. No, I think that Mr. Schwaab is right. The thing
that policy was trying to correct was the over-decentralization of
purchasing authority. The only other thing I would add is on the
audit—the audit report that Clifton Gunderson issued. I agree that
it is progress.

The other thing that I think NOAA should consider is more of
a report, like an annual report, on what the money has been used
for. You can read the financial statement audit and see that they
have accounted for their revenues and their assets and their liabil-
ities and that the two lines equal each other. But I think what
would be helpful to people is to know exactly what kinds of things
that money was used for.

Senator CARPER. Good. All right. I would just ask both of our
staffs, both Republican and Democratic, to especially note that
point and we will just come back to you for a followup on that.

We had problems, actually across the range in Federal depart-
ments, with the use of credit cards for travel and other purchases
by staff, in some cases honest mistakes, in some cases not. To what
extent has this been a problem with purchases made by agency em-
ployees from this forfeiture fund? To what extent has that been a
problem, the use of credit cards, travel cards, and misuse of those?
Is that a problem? If it is, has it been addressed?

Mr. SCHWAAB. So, Senator, we looked at a subset of transactions
last summer following the initial report on the Asset Forfeiture
Fund. One of the things that we found was that there were some
procedural problems that emerged. They emerged, at least as char-
acterized to us, at a rate and of a nature that was very similar to
what you would find in a similar review in any agency or any sub-
section of the agency. So we did not find any particularly anoma-
lous behavior. We did find procedural problems that merited addi-
tional training and counseling for particular employees.

Senator CARPER. OK. Just keep in mind, if it is not perfect, make
it better. Thanks.
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I think I have used my 7 minutes. Senator Brown.

Senator BROWN. Thanks, Mr. Chairman.

Mr. Zinser, in your opening statement, you said you found the
fund complex, very little attention to the fund, no central authority.
You noted that $96 million has come in, $49 million has come out.
My question to you is where is the remaining $47 million of hard-
earned fishermen’s dollars?

Mr. ZINSER. Yes, sir. The figures that I cited came from the re-
port from KPMG, and the problem they had was in defining the
fund. There are civil penalties and seizures that come in from a
number of statutes that NOAA enforces, and some of those pro-
ceeds—civil penalties—are put into accounts that comprise the
Asset Forfeiture Fund. It is kind of a misnomer. It is actually a
civil penalty fund. And some of those proceeds from civil penalties
do not.

KPMG had such difficulty getting a definition from NOAA about
exactly which of those proceeds constitute the Asset Forfeiture
Fund that they provided basically a worst-case scenario. These are
all the proceeds from enforcement activities that NOAA collected
over those 4%, 5 years, and NOAA was not able to help us say
which of those were actually part of the Magnuson-Stevens Asset
Forfeiture Fund and which ones were just collected by NOAA and
then remitted to the Treasury or put in some other account.

Senator BROWN. Mr. Schwaab, on the credit card issue, since the
Chairman brought it up, how many credit cards are actually issued
to employees? How many employees do you have, 172?

Mr. ScHWAAB. We have just slightly over 200, all told, in the Of-
fice for Law Enforcement.

Senator BROWN. And how many of those have credit cards?

Mr. ScHwWAAB. I have those numbers here and I can pull it out
for you momentarily. I can tell you this, that since the finding
came out, we have drastically reduced the number of credit cards
that are issued across the Office for Law Enforcement so that they
are only issued to offices in a number that is needed to meet the
requirements of those specific locations.

Senator BROWN. Yes, because what I noted in doing the work
leading up to the hearing, I mean, there is an instance of a $2,500
cash withdrawal with no documentation. There was double-billing
by agents submitting expense reports in the beginning of the
month and the end of the month. Have any of those overpayments
or duplicate—and we deal with duplicate payments in this Sub-
committee. We just had a hearing, $125 billion just in improper
payments alone. Has anybody repaid the money, or have you re-
couped any of that money from any of those people?

Mr. ScHWAAB. So not specific to credit cards, but I am aware
that in some of the travel reviews, after issues were made aware
to individual employees, that they did step forward and pay back
discrepancies in travel payments.

Senator BROWN. Has all the money been paid back that has been
found as being duplicative or incorrectly billed or whatever?

Mr. ScHwAAB. To my knowledge, sir, anything that we are aware
of that was incorrectly paid out has been rectified.
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Senator BROWN. And in the body of your review and upcoming
audits, if you find more, will you, in fact, seek reimbursement from
those employees?

Mr. SCHWAAB. Yes, sir.

Senator BROWN. In looking at the—Secretary Locke actually—I
know we had this Special Master’s report. The Special Master cited
that some of the attorneys he found abused their discretion by ex-
tracting excessive monetary penalties, which in one instance led to
a coerced settlement, and then noted that Secretary Locke’s re-
sponse to the Special Master’s report. Specifically his statement in
the decision memo, he found after his own legal review that none
of the conduct described in the report undertaken by any individual
lawyer warranted disciplinary action against any employee men-
tioned in Judge Charles Swartwood’s report. Has anyone been dis-
ciplined or moved or anything related to that particular report and
Judge Swartwood’s comments on the excessive monetary penalties
being given?

Mr. SCHWAAB. Senator, I believe what the Secretary was getting
at in his finding there was that this was largely a failure of proce-
dure, a failure of policy to dictate standard approaches by which
penalties would be applied for particular offenses across the coun-
try. And one of the important things that we have done since that
time is put in place a standard penalty policy to prevent those
kinds of things systematically from recurring and to provide the
employees the kind of guidance that they need to avoid finding
themselves in that situation.

Senator BROWN. And are there still Special Act or Service Award
bonuses? For example, I know in one instance, it was referenced
that someone got a $2,000 bonus and referenced in the award that
it was a high-stakes game, and as a result, he received a $2,000
bonus. Are you still giving out these Special Act or Service Award
bonuses?

Mr. SCHWAAB. I am not familiar with the particular situation
that you are talking about. There are service bonuses of that sort
for——

Senator BROWN. There still are? So they get a salary and a bonus
if they do something——

Mr. ScHwAAB. There still are opportunities to provide that kind
of a bonus. I think in the case of enforcement cases, one of the, ob-
viously, challenges historically for lack of standard policy and pro-
cedure was to measure what you are measuring performance
against, and I think the new policies and procedures will put us in
a much better stead in that regard.

Senator BROWN. So they are getting a salary, and presuming the
average salary is about $100,000, give or take, and then they are
also getting a bonus on performance in enforcement and forfeiture,
is that accurate?

Mr. ScHWAAB. Well, I would not say necessarily it was specifi-
cally related to an enforcement action or a particular penalty or
forfeiture. I would say that those bonuses are generally related to
job performance over the course of a year.

Senator BROWN. So can the attorney still get a bonus? Is that
policy still in place?
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Mr. ScHwAAB. Well, I can speak generally to Federal agency
process in that regard. I honestly cannot speak specifically to the
Ferformance structure for the attorneys in the General Counsel Of-
ice.

Senator BROWN. Mr. Zinser, I see you shaking your head there.
What are your comments on that?

Mr. ZINSER. I believe that the policy that enabled NOAA to make
that Special Act Award is pretty much a Department-wide policy
and that those policies are common in the Federal service. But I
think that in this case, the case that you referenced, the award
seemed premature because the case had not been finally resolved
yet——

Senator BROWN. It had not even been signed off on yet?

Mr. ZINSER. And that is also why, when people wonder why em-
ployees are not disciplined or harsher action is not taken for bad
management or bad performance—when they are given perform-
ance awards for that conduct or that performance—it is hard now
for the management to come back and say, you should not have
done that and we are going to discipline you for it.

Senator BROWN. Is it common around other agencies to have that
type of payment for the high stakes, supposedly “high stakes”
games? Are there other agencies? I have never heard of somebody
getting a salary and then getting a bonus on top of it for basically
closing down cases. Is that common?

Mr. ZINSER. The language that you are referencing was in the
justification for the award. We thought that was inappropriate, and
when we learned of it, we brought it to the attention of the Admin-
istrator. And, in fact, I think it came to our attention from some-
body from the public who had a hold of that justification through
a FOIA request. So it is actually public information.

Senator BROWN. So it is inappropriate, but they are still doing
it, apparently, from what we just heard.

Mr. ZINSER. Yes. I should say that particular award was a num-
ber of years ago, but it was in connection with one of the cases the
Special Master reviewed.

Senator BROWN. When you are looking at, Mr. Zinser, the type
of enforcement folks—apparently, from what we have received, 90
percent are criminal investigators—the workforce consists of ap-
proximately 90 percent criminal investigators while its caseload
was 96.4 non-criminal. The Office for Law Enforcement considers
it appropriate to operate from a criminal investigative standpoint
and apply techniques used for criminal investigations. In your opin-
ion, how adequately has NOAA addressed your recommendations
that determine whether it should continue that type of approach or
do it differently? Are you satisfied with the actions that have been
taken thus far?

Mr. ZINSER. I think the action NOAA has taken includes commis-
sioning a study of their workforce, a workforce analysis, and I
think that is the proper step to take. I think it has taken a long
time, that it has been in the works for several months now. But
I think the point we were trying to make in our report was not that
criminal enforcement is unnecessary; we think criminal enforce-
ment capabilities are necessary; we just think the criminal inves-
tigators ought to be used to conduct criminal investigations and
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non-criminal investigators or inspectors should be used to enforce
regulations, and NOAA has mixed the two up. So we think the
criminal investigators ought to be out investigating those provi-
sions that have real serious criminal implications and that the
Magnuson-Stevens regulations should be enforced by regulatory in-
spectors.

Senator BROWN. Mr. Schwaab, so what does it take to actually
get fired at NOAA? [Laughter.]

I have to tell you, watching the special that Dan Rather did,
being on this for a year and a half now—I mean, some of the things
we have heard, and I have not heard of one person being fired at
NOAA. Is that going to change? Is there going to ultimately be
somebody held accountable for some of these things?

Mr. ScHWAAB. Well, as I said before, without speaking to indi-
vidual cases, I think there is a distinction between whether some-
ogf has been fired and whether someone has been held account-
able.

To your question, what does it take to get fired at NOAA, pretty
much the same thing as in many other agencies. There are two
pathways. One is performance-based, and those are long-term fail-
ures to perform in the job indicated. That requires ongoing collabo-
rations, discussions with the supervisor who sets forth corrective
action plans, and if the person does not improve performance ac-
cordingly, then they can be certainly subject to termination under
that process.

Another direction, of course, is conduct-related. Obviously, the se-
verity of a particular incident is held against a number of different
standards in making a decision ultimately to terminate. There are
any number of things that could, on a first offense, reach that level
of severity, but in our individual investigations, those are the kind
of things that we look at in particular cases.

Senator BROWN. And the Chairman is nice enough to wrap me
up. I am still just shocked that based on everything that we have
heard, that there has only been some shifting of people. They have
taken a small reduction in salary. No one has been fired. There is
a complete lack of accountability in saying, sir or ma’am? You
messed up and we are going to have to let you go, or we are going
to have to put you—there is no history of any type of counseling.
There is nothing.

So I am encouraged, as the Chairman is, that, based on the pres-
sure we brought to bear, that you are doing it better, and I would
once again just add in conclusion that I would hope that if there
is something that you need us to do, if there is some type of clari-
fication with the Magnuson-Stevens, let us know. We have a lot of
good people who are willing to work on these types of things.

So thank you, Mr. Chairman.

Senator CARPER. As a recovering Governor, I will say that in
State Governments, it is not always easy to hold people account-
able. It is not always easy to fire people who, frankly, should have
been fired. But if people in Delaware really behaved egregiously,
we tracked their records, tracked their performance and eventually
built a case and we were able to remove them from service. But
it is not easy, and it is not easy in the Federal Government, either,
and part of it is to protect the rights of the individual.
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I think you mentioned that in several instances, employees who
should have been held accountable have been held accountable, and
I would just ask that as you go forward, that this continue to be
the standard that is set, whether they are fired or not, but that
they are held accountable in ways that are appropriate.

The other thing I want to ask, and this is my last question, but
after I ask this question, and I do ask you to respond fairly briefly,
I am going to ask you to take maybe a minute or so apiece and just
give us some closing comments. You gave an opening statement. I
want you to give a brief closing statement, as well, before we turn
it over and welcome our third panel.

This will be, I think, a question probably for you, Mr. Schwaab.
I understand that NOAA has allocated about close to $50 million
to transition this region and perhaps others to catch-share fishing
management systems. Just take maybe a minute to explain to us
howlghat money is being spent and what it is being spent on, if you
would.

Mr. ScHwWAAB. I am sorry, the last part of that again——

Senator CARPER. Yes. I would like for you to take a minute to
explain how that money is being spent and what it is being spent
on.
Mr. SCHWAAB. Yes, sir. So just for your reference purposes, there
is a table attached to my written testimony——

Senator CARPER. OK.

Mr. SCHWAAB [continuing]. That describes that money and its
use, and it speaks specifically to fiscal year 2009 and 2010. That
money falls into essentially three main categories. One category is
direct support for the industry and standing up sector-based man-
agement, grants to hire sector managers, funds to pay for some of
the at-sea monitors and dockside monitors that are required under
this new system.

The second part is used by the agency specifically to stand up the
infrastructure needed to put the system in place.

And then there is a third part that really speaks to some contin-
ued attempts to innovate around things like gear so that fishermen
can fish more selectively and we can capture a higher percentage
of the available quota, particularly in the healthier stocks, and
avoid running up against quota limitations in some of the weaker
stocks.

Senator CARPER. All right. Thank you.

Just take a minute and give us any closing thoughts you might
have, please. Mr. Zinser, do you want to go first?

Mr. ZINSER. Yes, sir. First, I think that the oversight being ap-
plied is very important. I think it is going to continue to be impor-
tant. Identifying the problems and solutions is a big part of it, but
making sure that those recommendations and reforms are imple-
mented and become institutionalized is really the key.

For our part, what we plan to do is followup with our own audit
staff to make sure that the things NOAA says it is doing, it is actu-
ally doing, and I think that if Congress were to also do that, it
would be important.

I do have a concern with respect to the Asset Forfeiture Fund
that the recommendations are implemented. I know that the Ap-
propriations staff, for example, put language in the 2011 appropria-
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tion that was not enacted that basically said that the Asset For-
feiture Fund could not be used until the recommendations were im-
plemented, and I know that Senator Barbara Mikulski has found
our work important for them. I would just urge NOAA to follow
through on the Asset Forfeiture Fund recommendations so that I
am not put in the position of saying whether or not the rec-
ommendations are implemented. I want that to be clear so the ap-
propriators feel free to authorize the use of that money.

Senator CARPER. All right. Thanks. A closing comment, Mr.
Schwaab.

Mr. ScHWAAB. Yes. Thank you, Senator, and thank you again for
the opportunity to be here. I would just like to say that, as I think
you have heard throughout the testimony today, we have identified
failings, particularly in policy and procedure. We have appreciated
the work of the Inspector General in helping to bring those to our
attention. We have certainly appreciated the focus that congres-
sional members have brought to bear on this issue, and I think
that our actions to date, certainly under the leadership of Secretary
Locke and Dr. Lubchenco, have, I hope, illustrated the seriousness
with which we take these findings and these recommendations and
our commitment to the task at hand.

We certainly understand there is a strong need to work closely
with fishermen, fishing communities, and other stakeholders to en-
sure that our efforts, both in management—well, in management,
in science, and in enforcement are open, transparent, accurate, and
fair, and we are taking steps aggressively, both in the law enforce-
ment arena as well as others, to redouble our efforts to make the
case that is, in fact, true.

In addition to the fishing communities, I also want to close by
noting the hard work of many people throughout the Department
of Commerce and NOAA to get us to the place where we are today.
Certainly, as we indicated in some of my answers, oftentimes, the
employees are caught up, as is everybody else, in failings of policy
and procedure, and not only to the benefit of you, to the benefit of
the fishing communities and other stakeholders, but to the benefit
of our own employees, we owe to have the right policies and proce-
dures in place to faithfully execute them so that we can all go for-
ward fairly, effectively, and transparently. Thank you, sir.

Senator CARPER. And let me close by saying, a friend of mine
likes to say, “editorial writers are people who enter the battlefield
when the fighting is over and shoot the wounded.” We are not in-
terested in entering the battlefield as a Subcommittee—or Com-
mittee—we are not interested in entering the battlefield when the
shooting is over and shooting the wounded. This is a fight that
should have been fought. This is a fight that should have been re-
solved years ago—in previous Administrations, with previous Sec-
retaries, with previous IGs, with previous folks from NOAA, and it
was not done.

Good work is being done now. And the key is that good work pro-
vides a foundation on which even better work can be done to re-
store the trust that needs to exist between, in this case, the fishing
community itself and those that are entrusted with the responsi-
bility to oversee that community and make sure we have a healthy,
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vibrant fishing industry in this country and especially in this re-
gion.

With that having been said, Senator Brown and I will have, I
think, 2 weeks to provide additional questions, and we just ask
that as we do that, you provide a prompt response to those ques-
tions.

The other thing, our job is oversight. Our job is to back up the
work that is being done, the appropriate work that is being done
to make sure that continues to positively enforce that work and
also to help find out if other work needs to be done, and that work
is followed up on, as well. And finally, if there are things that we
need to do, as Senator Brown has said, if there are things that we
need to be doing to help make sure that the Legislative Branch of
our government, that we are being responsive and supportive to
this agenda, that we are doing that, that we are held accountable.

Thank you very much for joining us today, for the work that you
are doing, your teams are doing. Let us keep it up. Thanks very
much.

Mr. ZINSER. Thank you.

Mr. ScHWAAB. Thank you.

Senator CARPER. Let me invite the third panel to join us, please.
We will now welcome our third panel, and I am going to ask Sen-
ator Brown just to lead off. I have a couple of brief comments to
make about each of them, but, Senator Brown, why don’t you make
any comments—these are your folks.

Senator BROWN. Yes. Well, thank you, Mr. Chairman.

Senator CARPER. Please proceed.

Senator BROWN. I appreciate you inviting them and I will save
introductions, but just note that they each have specialties in this
area based on what we have been dealing with. I appreciate their
time. I know, because of our time getting back to Washington, they
are going to be very brief. I may submit the comments for the
record. But with that, Mr. Chairman, I will turn it back to you.

Senator CARPER. Good. Thanks so much.

Let us start with Lawrence Yacubian. I want to get the correct
pronunciation of your last name, please.

Mr. YACUBIAN. It is Yacubian, sir.

Senator CARPER. Yacubian, OK. Mr. Yacubian spent decades, I
am told, as a commercial fisherman in New Bedford, Massachu-
setts, working his way up from apprentice deckhand to engineer to
captain. As one Navy captain to another, I salute you. A native of
Westport, Massachusetts, he now resides in Florida.

Our next witness is Larry Ciulla, is that correct?

Mr. CiuLLA. That is correct, sir.

Senator CARPER. You guys do not make it easy on me to pro-
nounce these names. But I understand you are the co-owner of the
Gloucester Seafood Display Auction in Gloucester, Massachusetts,
and that you and your sister started the business about 14 years
ago, in 1997. The business sells New England fish to buyers around
the world via live Internet auctions. That is pretty interesting
stuff.

The next witness is, I am told, Stephan Ouellette, partner at
Ouellette and Smith in Gloucester, Massachusetts, and you spe-
cialize in fishing law.

VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00035 Fmt6633 Sfmt6633 P:\DOCS\68010.TXT JOYCE



H605-41331-79W7 with DISTILLER

32

Mr. OUELLETTE. I do.

Senator CARPER. Our fourth witness is Mr. Giacalone. Mr.
Giacalone is the Policy Director of Gloucester-based Northeast Sea-
food Coalition (NSC) and also has experience as a commercial fish-
erman.

Last but not least, a name even I can pronounce, Dr. Brian Roth-
schild, Dean Emeritus and Montgomery Charter Professor at the
University of Massachusetts-Dartmouth School of Marine Science
and Technology. He is also Co-Director of the Massachusetts Ma-
rine Fisheries Institute. Dr. Rothschild worked with Senator War-
ren Magnuson on the drafting of the Magnuson-Stevens Act at
NOAA during the law’s implementation.

I have been handed a note by our staff that Eric Schwaab has
had to leave in order, I think, for other travel arrangements. Mem-
bers of his team are still here and will report back to him. We are
pleased to hear that.

Why don’t we ask you to testify in the order you have been intro-
duced. I would ask you to limit your comments to 5 minutes and
any additional comments will be made part of the record. Your full
statement will be made part of the record, and then, Senator
Brown and I would like to ask you a couple of questions.

But, Mr. Yacubian, why don’t you lead off for us. Thank you.

STATEMENT OF LAWRENCE YACUBIAN,! RETIRED FISHERMAN

Mr. YAcUBIAN. Thank you, Senator Carper. I understand it is
customary to begin testimony by saying thank you to the Sub-
committee for the opportunity to be here. Of course, considering
why I am here, if I could rewrite history, none of this would have
happened. To be honest, I would rather be out scalloping today.
But these things did happen and I am here.

Chairman Carper, I thank you for agreeing to hold this hearing.

Senator Brown, thank you for your unwavering focus on our
State’s fisheries. Your predecessor, the late Senator Ted Kennedy,
was a true friend of the fisherman. Your actions since your election
to the Senate have upheld that legacy with honor. Thank you.

I also thank the Commerce Department Inspector Todd Zinser
and his staff for undertaking the investigation which exposed this
corruption.

I thank Commerce Secretary Gary Locke for his promise that
these problems will end on his watch.

And I further credit NOAA Assistant Administrator Eric
Schwaab for releasing the highly critical reports on fisheries man-
agement in the Northeast conducted by Preston Pate and on
science conducted by Dr. Michael Sissenwine and Dr. Brian Roth-
schild, who is here with us today. But more has to be done.

During the darkest days of this long nightmare, I never imagined
that one day, I would have the chance to sit face-to-face with a cab-
inet member and tell him how his Department had wronged me.
Thanks to Congressman Barney Frank, that happened. I never
thought the Secretary of Commerce and the Administrator of
NOAA would return fines and apologize to me. Thanks to Senator
John Kerry, that happened. I am forever indebted to the men and

1The prepared statement of Mr. Yacubian appears in the appendix on page 79.
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women of the U.S. Senate and Congress who put policies aside and
worked as catalysts across State and party lines to exonerate the
many in my industry who were also wronged by a misguided regu-
latory system.

I am a proud American. Despite what I have been through, I still
love this Nation of ours. In 2004, when we sold the family farm in
Massachusetts to pay the settlement, we boarded a plane to Vir-
ginia, where we saw our son, Captain Lawrence Yacubian, who is
sitting right here today, leave to serve in Afghanistan. He later
served in Iraq and was awarded the Bronze Star for meritorious
service in combat. It is still hard for me to accept that unsuper-
vised Federal employees working in a rogue agency could be al-
lowed to run amok in this Nation that I love.

The first reason that I am here today is to question why the Na-
tional Marine Fisheries Service attorneys and judges have not been
indicted. In fact, never mind indictments, none of them have even
been fired. Apparently, it is not possible to be fired from civil serv-
ice. Nearly every one of them is still working for the Federal Gov-
ernment today, despite the findings of the Office of the Inspector
General’s report and the Special Master’s case review that these
Federal employees operated with malicious ethics and biased pros-
ecution.

When Special Master Swartwood reviewed my story, he discov-
ered what I have known all along, that justice was impossible and
that the cards were stacked against me before my case began. The
National Marine Fisheries Service enforcement system within
NOAA was rigged by its own financial self-interest, warped career
ambition, and misplaced motives.

There was none of the legal checks and balances that are granted
by our Nation’s legal system. The system violated even the most
basic conflict of interest standards. Judges and prosecutors were al-
lowed to maintain eerily close in-house relationships with little or
no oversight during the prosecution of my case. It is difficult to feel
you are having your day in court when the prosecution and the
judge hearing your case are literally allowed to go to lunch together
while the court is in recess. It is difficult to feel you are getting jus-
tice when the judge has been appointed by the prosecuting agency
and will eventually be paid by fines of your conviction.

With such clear conflicts of interest, this agency upheld its own
motives, not justice. As Judge Swartwood concluded in his report,
money was NOAA’s motivating objective.

The second reason that I am here today is to shed light on the
abuse of the National Marine Fisheries Service Asset Forfeiture
Fund. NOAA turned the Asset Forfeiture Fund into a cookie jar for
its enforcement staff. The fines they seized from fishermen like me
were lumped into one big account from which staff bonuses, com-
pany cars, international staff travel, luxury boats were financed
with little to no oversight and no auditing. And as I noted a mo-
ment ago, this fund was used to pay the salaries of administrative
law judges that heard our cases in their courtrooms.

One of the Nation’s top accounting firms, KPMG, at the request
of the Inspector General, concluded the first audit of the Asset For-
feiture Fund last year and they could only account for a little more
than half of it. Forty-seven million dollars still remained unac-
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counted for. This is not just lax accounting. It is a violation of the
public trust.

Was my $430,000 fine used to protect the fisheries? Did it go to-
ward the purchase of 200 government vehicles for a staff of 1727
Did it go toward a boat described as luxurious by its manufacturer
that NOAA somehow thought was necessary for their work? Or was
it perhaps used to finance all-expense-paid trips literally around
the world for some of the NOAA employees who penalized my fam-
ily to the brink of bankruptcy?

I did not know

Senator CARPER. Mr. Yacubian, You are about 6 minutes right
now into your statement, and I am just going to ask you to go
ahead and complete your sentence. Your whole statement will be
made a part of the record. We just ask you to finish this paragraph,
OK, and then I need to recognize the other witnesses. Please, just
finish your paragraph.

Mr. YACUBIAN. All right. In addition to my $430,000 fine, I had
to pay in excess of $250,000 in legal fees in order to defend myself.
When the lawyers on the other side worked for the only organiza-
tion that can print money, legal bills add up quickly.

But the damages go beyond that. Not only did my career dis-
appear with that money, but my family’s heritage and my chil-
dren’s inheritance did, as well. My wife’s family farm in Massachu-
setts that was in her family for 350 years is gone. We had to sell
it. Our hope of passing along the property and its story, which
spans almost all of American history, is no more.

The $649,000 in fines returned by Secretary Locke to several
other fishermen like myself is a good start to restoring trust, but
it by itself is not sufficient. For those of us who have been wronged,
we have lost careers, years, and our legal fees and other costs we
have incurred at the hands of corrupt Federal employees, are still
unreimbursed.

For those of us who are still in the fishing business, there is still
much more to be done before our faith and trust in the government
is restored.

First, more needs to be done to restore the confidence of fisher-
men——

Senator CARPER. I do not mean to be rude, but you are about 8
minutes into your statement.

Mr. OUELLETTE. Senator, if it would help, I will take a shorter
time if you could let him finish.

Senator CARPER. OK. But I need to ask you to please summa-
rize

Mr. OUELLETTE. Thank you.

Mr. YACUBIAN. I am almost done, Senator. First, more needs to
be done to restore the confidence of fishermen in the regulatory
system. Today, I ask the Senate to conclusively determine what
NOAA did with the unaccounted half of the Asset Forfeiture Fund
and the $430,000 in wrongly assessed fines that I was forced to
pay.

Second, an independent investigation of NOAA Fisheries rule-
making is critical. What Preston Pate and his colleagues achieved
in the agency’s internal report is commendable, but I suggest that
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an independent outside investigation conducted by Inspector Gen-
eral Zinser or the Government Accountability Office is warranted.

Third, better oversight into the funding of science programs is
crucial. Independent institutions that both scientists and fishermen
trust must be funded. The institution Dr. Brian Rothschild helped
to found, the University of Massachusetts School for Marine
Science and Technology, is an example. Without him, there would
not be a scallop industry today. Fishermen do not trust NOAA’s in-
ternal grantmaking to fund outside science. In the past, what they
have done is feather their own nests rather than direct the money
to the most worthy institutions.

Finally, I ask the Senate to hold accountable the government at-
torneys and judges that were the source of this injustice and who
are still employed by the Federal Government. These individuals
cannot be allowed to be reshuffled into the deck and be protected
within the Federal system. They must be separated and terminated
in order for justice and integrity to be restored into this agency of
the United States.

Thank you for listening.

Senator CARPER. Thanks very much for your testimony and for
the passion and sincerity that underpins it.

I would just ask the other remaining witnesses, please adhere to
your 5-minute limit. Thanks so much.

Please proceed, Mr. Ciulla.

STATEMENT OF LARRY CIULLA, PROPRIETOR, GLOUCESTER
SEAFOOD DISPLAY AUCTION

Mr. CIiuLLA. Senators, thank you for inviting me here today.
Larry Yacubian has become a good friend of mine. He became a
friend of mine—at first, I must say, I was afraid of him. When I
first had charges put against me in 2009, I got a call from a gen-
tleman I did not know. He was from Florida. One of the women in
the office picked it up and said, “I have a gentleman by the name
of Larry Yacubian on the phone. I think he has been in trouble
with NOAA agents and has lost his business due to some problems
he had with the government.” I was afraid to pick up the phone,
because I thought maybe he did do something wrong. I know I had
not done anything wrong, but I thought maybe this good gentleman
had actually done something wrong, and at first, I backed away
from even wanting to talk to him. And now, I am a little bit
ashamed of it, because people did the same thing to me.

Our family has been in a battle with NOAA law enforcement for
close to 10 years now. Ten years of my life, fighting with them. And
what did I do wrong? Nothing. I stuck up for my rights. We as a
community stuck up for our rights, and we fought, and we did not
fight just to be right. We fought for justice. We wanted to know
what we were doing was the right thing.

We would ask for help from NOAA and we would get ridiculed.
And when we stuck up for our rights and won a case in our in-
stance, more pressure was put upon us. We were abused. We all
were abused. And this is not something you kind of get pushed
around a little bit by a bully next door and you grow up and you
are able to push him back. We are talking about the U.S. Govern-
ment, a branch of the government. NOAA, an agency that has law
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enforcement agents that carry guns. We are dealing with fish,
folks. We are dealing with seafood.

Laws have to be upheld, but do you know what also has to be
upheld? Our rights as people, not just as people of the United
States, how about our human rights? We were ridiculed so much,
our family did not want to come to work every day. My mother
would sit in the car literally at 70-odd years of age and wonder if
she can get through the day, because we know the presence of law
enforcement was going to make us sick. The pressure to make a
mistake within a quarter-of-an-inch of a fish size—and by the way,
we handle millions of fish a day—could possibly put us out of busi-
ness.

My father said to the Special Master before he left, he said,
“Your Honor, can I see you just for a moment? Can you talk pri-
vately?” I did not even know he said this until recently. He said
to him that he was sorry he lived long enough to see a United
States agency such as NOAA do this to his family. That is what
they have done to us.

We have just tried to make a living in this community, in our
community. Yes, we have been looked at as second-class citizens
and we do not want to be that. We want to be people’s equal. And
still today, we are fighting, and maybe we can get into that a little
bit later. But I have still attorneys hired, still fighting for my
rights and the rights of other fishermen here in our community.
We are fighting for attorney fees. We are fighting for the possibility
of damages. And in my case, I still have permit sanctions against
me. I am still fighting to keep our business open, and why?

People like Larry Yacubian, a lot of small family businesses that
unload at our facility and operate in Gloucester, are not being
thanked for opening up the eyes of NOAA to what was wrong. We
are being apologized to and they are shutting the door on us. They
do not want to make up for what they have done wrong to the fish-
ermen. They do not want anything to do with making them whole
again and making them feel a part of their communities again.
They do not want to help hold their heads up again. They would
rather it just go away.

Well, folks, we are not going to go away. And we are not fighting
to win. We are fighting for justice, and we will not stop until we
get it. That does not mean that I am going to be around to see it.
It does not mean that my business will not fail because of it. But
there are a lot of hard things in this world that we have to make
decisions about and this is one that I have made. I am going to see
this through to the end, until some justice comes of it and good
people like Larry Yacubian are actually made whole again.

Thank you.

Senator CARPER. Thank you very much for that statement.

Mr. Ouellette, you have 5 minutes, please.
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STATEMENT OF STEPHAN M. OUELLETTE,! ATTORNEY AT
LAW, OUELLETTE AND SMITH

Mr. OUELLETTE. Yes. Chairman, Senator Brown, thank you very
much for having me here. As a resident of a coastal community, liv-
ing around fishermen and for the last 15 years of my professional
practice having had the honor, and I call it a distinct honor, of rep-
resenting fishermen, boat owners, and working within this fishing
community, I have become acutely aware of problems within NOAA
and its management of both the fisheries and of the men and
women involved in this industry.

NOAA law enforcement, which I have been heavily involved with
for the last 15 years, began to develop very disturbing characteris-
tics in the mid-1990’s, leading many of us to begin complaining to
NOAA and eventually to our Congressman about how fisherman
were being treated and how fines and penalties were being dra-
matically increased. At that point in time, initial attempts to deter-
mine what was going on with the Asset Forfeiture Fund were met
with bills to the FOIA account of $10,000 to $15,000, which at that
point nobody had money to pay. So we are very gratified, but at
the same time exceptionally disturbed to see where all of the
money taken from hard-working fishermen over the last 15 years
has gone, to the extent that it can be accounted for.

One might say that in the last 15 years, we have seen a different
type of over-fishing, over-fishing by NOAA law enforcement. In the
late 1980’s and early 1990’s, there were some significant violations
which occurred. NOAA law enforcement dealt with them. But as
we saw the number of fishermen diminish, the number of time
spent on the sea decrease, and new enforcement measures like ves-
sel tracking systems come online, the number of serious violations
all but disappeared. There were a few, but now it seemed that
NOAA law enforcement had to concentrate on the small fish and
we started to see an increasing number of fines for routine viola-
tions like late log books, like misunderstanding of a complex regu-
lation. So as we began to say, we had too many law enforcers chas-
ing too few fishermen.

We see that even today under the Joint Enforcement Agree-
ments, which as I understand are funded out of the Asset For-
feiture Fund, there are large amounts being given to State enforce-
ment agencies to chase our fishermen. For example, as related in
my written testimony, one of our local fishermen was boarded 30
out of 45 days—30 out of 45 days—a two to 2%2 hour boarding each
time, to determine whether or not he was in violation of regula-
tions. They found no violations.

The local enforcement officer was exceptionally polite, and when
later on I asked him about it, he said, “Well, we have so much Fed-
eral funding under the Joint Enforcement Agreement that I have
to board a boat every day, and he is the only Federal vessel fishing
out of a port within 10 miles of my office and I am obligated to con-
tinue boarding him.”

Similarly, one dealer in Boston has complained that for as long
as 90 days in a row at a time, he has two full-time environmental
police officers sitting outside his door. They are very polite, but

1The prepared statement of Mr. Ouellette appears in the appendix on page 83.
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they get in the way and they make mistakes and they spend a lot
of time backtracking to figure out what is going on.

Good enforcement is essential to the success of any regulatory
program. I think somebody in Washington put it well. Without en-
forcement, regulations are nothing more than suggestions. But we
have to have reasonable, rational enforcement and it should not be
self-perpetuating. It should not exist for its own purpose, to fund
itself and build a larger and larger system.

And I will quickly alert you to a problem that we have seen de-
veloping up and down the East Coast. Suddenly, we have all of
these criminal law enforcement agents who now are finding new
and unique ways to bring cases to U.S. Attorneys to prosecute U.S.
fishermen for what under Magnuson-Stevens are supposed to be
civil violations.

It is a greater problem than law enforcement and the Asset For-
feiture Fund. Despite what Mr. Schwaab said earlier, we are in-
vesting $5O million to implement a catch system in a ﬁshery that
is grossing about $100 million a year. That fishery is landing less
than 30 percent of what the scientists say we should be landing.
We are falling abysmally short. Literally a half-billion dollars in
landings in the New England area alone are being lost due to mis-
management by this agency, fish their scientists say we can and
should be landing. This may not be strictly accountability as to how
they are spending the money, although I submit that $50 million
on a catch-share program in a small fishery like this is a total
waste of money. But we are losing a half-billion dollars a year in
landings, $2 billion a year in economic activities, and tens of thou-
sands of jobs.

Congress needs to understand what NOAA is really spending
this money for, because we have the most expensive aquarium in
the world off our shores right now and it needs to be harvested.
Thank you.

Senator CARPER. Mr. Ouellette, thank you very much for being
with us and for your testimony.

Next, Mr. Giacalone. Please proceed. Five minutes, please.

STATEMENT OF VITO GIACALONE, CHAIRMAN, NORTHEAST
SEAFOOD COALITION

Mr. GIACALONE. Thank you, Senator. Mr. Chairman, Members of
the Subcommittee, thank you for this opportunity to testify before
your Subcommittee. As an active fisherman and Policy Director for
the Northeast Seafood Coalition, I have been deeply involved in the
process of development and implementation of fisheries manage-
ment frameworks and amendments affecting the Northeast multi-
species fisheries since 2001. Recognizing that the list of witnesses
testifying before you today includes two gentlemen who have en-
dured tremendous personal and business stresses as a result of
their experiences with fisheries enforcement in the Northeast re-
gion, I thought I would focus my testimony on another issue that
may be of interest to you and within the influence of your Sub-
committee.

Most recently, our fishery has made a profound transition from
an effort-controlled management system to a catch-based system of
harvesting cooperatives called sectors. The Northeast Seafood Coa-
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lition is the sponsor of 12 of the 17 sectors in operation, with over
300 active vessels as members, operating in ports from Maine to
New York.

While the NSC is now both deeply invested and committed to
making the existing sector system work as well as to seeking fu-
ture improvements, sector-based management was not the pre-
ferred choice of the Northeast Seafood Coalition, nor were a num-
ber of key aspects of the current system. However, NSC could not
ignore the reality that this was the direction that the New England
Fisheries Management Council and the National Marine Fisheries
Service were taking. This direction was further reinforced when the
newly appointed NOAA Administrator attended a Council meeting
to not only give a strong directive for the Council to complete and
implement the sector system, but also to announce a NOAA com-
mitment of at least $16 million to do so.

For whatever reasons, the millions of dollars of NOAA funds
committed to implement the new system remained largely with the
government agency, even though it was abundantly clear that it
was the fishing industry that was to be burdened with unprece-
dented burdens for the costs and development of the new policies,
data collection and processing infrastructures that did not yet even
exist, as well as the daily management of the fishery, once imple-
mented.

This latest round of top-down Federal policy has produced a pro-
found shift of management, data collection, data processing, and
enforcement burdens for the National Marine Fisheries service to
the fishing industry. The monitoring requirements of the new man-
agement system, as adopted by the New England Fisheries Man-
agement Council and approved by the Secretary, will shift the en-
tire cost of monitoring the fishery onto the fishing industry, begin-
ning next year. This will certainly cause this complex and cum-
bersome system to collapse under its own weight, along with the
industry now dependent upon it.

Currently, the at-sea and dockside monitoring programs are
being underwritten by NOAA funding, but these are annual allot-
ments that are beholden to NOAA fiscal funding availability and
cannot be depended upon in future years. It should be known that
these monitoring programs are essentially functioning as third-
party private sector enforcement. The combination of this newly
implemented fisheries monitoring system—now virtually 100 per-
cent of trips are monitored by third-party NOAA-certified contrac-
tors, either at sea or dockside, as compared to 3 to 5 percent prior
to the sector system. The elimination of most all daily and trip pos-
session limits and the contractual obligations, professional sector
managers, and joint liabilities associated with sector operations has
substantially reduced the role of NOAA enforcement in the North-
east groundfish fishery.

Our industry cannot survive without a secure and long-term
funding commitment to meet government-imposed monitoring and
management requirements. Given the millions of dollars that have
already been committed within the NOAA budget to implement
these new management strategies, it is our hope that a thorough
review of government limitations on providing funding to the fish-
ing industry to meet these requirements be conducted to determine
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the real and/or perceived limitations on doing so. It is our hope
that all potential sources of funding, including the Asset Forfeiture
Fund, be considered for direct industry assistance.

I want to take this opportunity to personally thank you, Senator
Brown, for your leadership and continued support for our industry
in Massachusetts and New England. I also want to thank the
Members and staffers of this Subcommittee for coming to Boston
and giving us this opportunity to give you our perspectives. I would
be happy to answer any questions afterward.

Senator CARPER. Thanks.

Dr. Rothschild, would you please.

STATEMENT OF BRIAN J. ROTHSCHILD, PH.D.,'! MONTGOMERY
CHARTER PROFESSOR OF MARINE SCIENCE AND TECH-
NOLOGY, UNIVERSITY OF MASSACHUSETTS-DARTMOUTH

Mr. RoTHSCHILD. I will be very brief. I have been asked to ad-
dress how NOAA’s National Marine Fisheries Service is handling
money allocated to assist New England fishermen transition to a
new catch-share fishery management system.

We are 1 year into the implementation of catch-shares, yet we
do not have a careful analysis of what the catch-share system costs,
how it is performing regarding producing food for the Nation,
whether it is sustaining economic wealth, and whether it is main-
taining jobs in the fishing industry. We were provided with revenue
statistics, but these are virtually meaningless because there are no
data costs.

In terms of production of food for the Nation, the catch-share sys-
tem did no better than the days at sea system. From the point of
cost effectiveness, it was worse because the catch-share system is
costing roughly a nominal of $30 million more to manage than the
days at sea system. This involves a tripling of observer costs, a
quintupling of permit bank subsidies, and also large increases in
enforcement, all for the same quantity of fish. Failure to monitor
the economic progress of the catch-share system is not only bad
public policy, it flouts the intent of Congress because taking an ac-
count of economic and social impacts is required by National
Standard 8 of the Magnuson-Stevens Act.

In looking at the costs of management, we need to factor in the
costs of gross under-fishing. Regulations promulgated by the agen-
cy under the catch-share system do not account for the mixed-spe-
cies nature of the fishery and have resulted in hundreds of millions
of dollars in waste. Instead of landing 95,000 tons of fish last year,
as deemed possible by NOAA’s scientists, regulations caused the
catch to amount to only 33,000 tons. This is a waste of 62,000 tons
of fish, which has a value of $200 million at the dock and $800 mil-
lion by the time it reaches the consumer. So catch-share implemen-
tation has not only flouted the intent of Congress with respect to
National Standard 8, it has also flouted the intent of Congress with
respect to National Standard 1, which says that fisheries manage-
ment shall produce optimum yield.

These are only a few examples drawn from many, a whole tap-
estry of issues and problems. But they do suggest that we could do

1The prepared statement of Mr. Rothschild appears in the appendix on page 98.
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a better job of handling money. We could also implement programs
that are more consonant with the intent of Congress.

To do this, and this is what we need to do moving forward, we
need a blueprint. We need a time-phased action plan focused on ad-
dressing shortfalls in fishery management. This plan needs to be
developed with the buy-in of those that are most affected, the fish-
ing industry. In my written testimony, I outline the issues in much
more detail and make suggestions for, one, an ad hoc Fishery Man-
agement Commission to facilitate the action plan, and two, a Na-
tional Fisheries Board to reinstitutionalize accountability in the
agency, which other witnesses have pointed out has been going on
for a long time.

Thank you very much.

Senator CARPER. Gentlemen, thank you all very much.

Senator Brown may have a question or two. Please proceed.

Senator BROWN. Thank you, Mr. Chairman.

Mr. Yacubian, thanks for your story. Actually, I was disturbed by
the Dan Rather report and hearing what happened to you. I note
your son is here. He is an Afghanistan and Iraq veteran, is that
true?

Mr. YACUBIAN. Yes, sir.

Senator BROWN. Well, thank you for that service and thanks for
coming.

Based on some of your testimony, you criticized but you also
praised and you indicated that certain things are being done. In
your estimation, are the actions that have been taken in the last
year, are they leading you to have some hope for the changes and
reestablishing that trust between the fishermen and the govern-
mental agency?

Mr. YACUBIAN. Yes, Senator. I was in Washington in September
and I met with Secretary Locke and he said to me, “I was not here
when this was going on,” but, he said, “it will end on my watch,”
and I believed him, and I think there have been some stops and
starts, but I think they have made a good effort to do this. And I
never thought that I would get a personal letter from Secretary
Locke and——

Senator BROWN. And a check.

Mr. YACUBIAN. And a check. And a lot of people think that was
a big check, but that check did not even——

Senator BROWN. It did not cover the attorneys’ fees and all the
other stuff. Right.

Mr. YACUBIAN. But it bothers me that the people who were de-
scribed by Special Master Swartwood, who is a truly amazing man,
that there were a lot of things done that were not correct.

Senator BROWN. Right.

Mr. YACUBIAN. They are still working today.

Senator BROWN. Yes.

Mr. YACUBIAN. Their positions may have been changed, but they
are still there.

Senator BROWN. Just so you know, we are aware of that. That
is another committee and another hearing. We are addressing that.
We will talk offline.
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But, Mr. Ciulla, I know we have met and we have spoken. I vis-
ited your facility. In the last year only, have you noted some posi-
tive steps to resolving these issues?

Mr. CiuLrLA. There have been steps. They appear to be positive.

Senator BROWN. And, Mr. Chairman, just for the record, I will
have questions. I know we are under some time and pressure. I
have some questions I will be directing directly to the panel and
I would hope that you will take the time to answer them because
they are very helpful.

Mr. Ouellette, with the number of fishermen and vessels decreas-
ing in New England—you noted that in your testimony—and the
administrative burden of compliance with the government’s new
regulatory scheme increasing, would it be a better use of the AFF
funds to direct some of these funds toward alleviating the cost of
compliance for fishermen, for example, directing some AFF funds
toward aiding with the cost of at-sea observers or shoreside moni-
toring? The reason I ask is that I have a piece of legislation I am
working on. You heard Congressman Tierney noting very similar
pieces of legislation, because you also noted that is going to be
borne by the fishermen fairly soon. What are your thoughts on
that?

Mr. OUELLETTE. Yes, Senator. Obviously, as the regulatory bur-
den has increased, fishermen have had more difficulty complying.
There has really been little outreach or attempt to help people stay
in compliance, and certainly costs of compliance have gone up with
things like observer costs. So it would seem quite appropriate to
take money that is being assessed against fishermen who commit
more serious violations and use it to help the honest people avoid
making honest mistakes with often crippling results.

Senator BROWN. Is there an opportunity—I know in some agen-
cies in years past, if you had a problem, you had a question, you
say, “hey, excuse me,” call them up, have them come down to the
boat, have them work on things together. Is that the attitude now
afte{:}r we brought it to everybody’s attention? Is that happening or
not?

Mr. OUELLETTE. The short answer is the agency—and I am crit-
ical of the agency on many levels, but I have to say that the stand-
ard people who answer the phone and try to deal with these issues
and work in the permit office and interact with fishermen do try
their hardest to get the job done, and I do not mean to be overtly
critical of everybody within the agency.

But in terms of getting somebody to come down and assist you
on a routine matter on a boat, most fishermen are still reluctant
to do it because the agency has, over the last 15 years, changed.
In 1994, if you had a problem, law enforcement would come down
and then an agent would look at it and say, “Geez, you made a mis-
take here. You had better do this and correct it.”

Today, the fear—at least last year and probably today, the fear
is that an agent will come down and look at you and say, “Yes, you
are right. You have it wrong, and I am going to look through your
log books and I am going have to charge you for every violation and
we are going to send it up to the Office of General Counsel and you
will see a half-million-dollar fine issued.” So most fishermen are
not out there—they are very reluctant to raise potential—
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Senator BROWN. Out of sight, out of mind——

Mr. OUELLETTE [continuing]. Concerns that may result in pros-
ecutions, yes,

Senator BROWN. Dr. Rothschild, I note that we spoke earlier and
we have met many times. You helped draft the Magnuson-Stevens
Act. My question is, when you are talking about taxpayer dollars
and the use of the money from the fund, was it your opinion when
you helped write it that they were able to use—and you have noted
some of the trips and all these things—was it your opinion when
you wrote it so that they were able to do those sorts of things?

Mr. RorHsCHILD. Well, I remember very clearly when we
launched the implementation of the Act, Senator Magnuson was
there and he said, “At last, we have a system where the folks in
the fishing industry have some say in their future and the con-
servation of the fish.” So I would say that, looking at this boat, it
is probably headed on a different course. By the way, I always
wanted to see a picture of the boat.

Senator BROWN. There it is. [Laughter.]

And as I noted, Mr. Chairman, I have other questions, and I
know we have to get back to Washington, but I do have a question
for Mr. Giacalone. As an active fisherman, could you describe for
us in Washington your perspective on how the new regulations af-
fect you? And the reason I ask that is because we are facing an
enormous amount of national debt. Are we using the taxpayer dol-
lars effectively and efficiently at this point, in your estimation?

Senator CARPER. And I am going to ask you just to summarize
briefly, if you would, please. Thank you.

Mr. GIACALONE. Sure. I think if we could, as I said in the testi-
mony, if we could figure out a way to relieve some of the limita-
tions that appear to be either perceived or regulatory blocks that
are keeping a lot of the funds that were committed to make this
system work actually get to the private sector, which is where most
of the new requirements were placed, if we were able to do that,
then I think we could make excellent use of the funds. But right
now, I would say not. I would say there has been an awful lot of
money committed that is being parked in the agency for the agency
to do new things, but not entirely different than what they have
done before, and very little money going to the private sector,
where they have an enormous new set of burdens to deal with—
daily reporting now, then weekly reporting that needs to be sub-
mitted. Thank God, right now, they are not enforcing these things
to the level that they were when, as Mr. Steve Ouellette had just
talked about, because it is almost impossible right now for the com-
plex set-up that was put in the new regulations, for everyone to be
in strict compliance. So it is really sort of ironic that we knew we
had these difficulties before and then we raised the bar exponen-
tially higher.

Senator BROWN. Thank you.

Senator CARPER. I am going to ask Senator Brown if you would
just give a short closing statement. I will do that, and then we will
call it a day.

Senator BROWN. Thank you, and I have a whole host of other
questions. I know that the time on your end, we went a little
longer on the first panel, and as I said, we do need to get back.
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But I want to just thank IG Zinser for doing his job. It is a tough
job. And it is good to see many of my friends and colleagues here,
Mayor Kirk, Mayor Lang, Senator Tarr, Representative Ferrante,
everybody doing a good job getting the word out outside the fishing
community. It is very important to note what is going on so people
can understand and not just have one opinion.

So your fight is our fight and I plan to be here as long as I am
on this job, doing what we are doing to bring it to the attention
so we can use those taxpayers’ dollars wisely. As Senator Carper
always says, we need to find a way to do it better. So I appreciate
you all taking the time.

Senator, I want to thank you for your courtesy in holding this
hearing and look forward to our many other hearings in the Sen-
ate.

Senator CARPER. All right. Thank you so much. Thanks again for
inviting us to come and helping us put a spotlight on what has
been a sad history, a sad past, one that is being addressed in ways
that I am encouraged about, but is a work in progress.

I said at the beginning of our hearing that there were some who
question whether or not we should be holding a hearing about a
NOAA program, and I thought that was a pretty good question. My
response was that the issue of financial mismanagement is one
that is found throughout the Federal Government. Frankly, it is
found throughout large organizations, businesses as well as govern-
ments, and all of us, and particularly those who are stewards and
enjoy the trust of those that we represent, we have an obligation
to try to do something about mismanagement of the finances for
our country.

But I want to reiterate again that the point of this hearing has
not been, as I said earlier, to adjudicate the laws of the ocean or
describe what is right or wrong with how NOAA polices our fish-
eries. Those issues are the jurisdiction of the Senate Commerce
Committee, and you have from this State, a very senior member of
that committee who I think understands these issues far better
than I ever will, and I believe I have heard from witnesses here
and talked to others who suggest that he has not been quiet about
trying to make sure that the right thing is done.

What we are concerned about is trying to ensure that the monies
collected and spent by NOAA are managed effectively and in ac-
cordance with the law. And as I said earlier, it is not a hearing
about fisheries management. This is a hearing about sound finan-
cial management.

The point that I sort of walk away from here—that was just a
reminder, and Senator Brown and I both mentioned the word
“trust” several times. In order for us—one of the reasons why we
do not get more done in Washington these days is because of a lack
of trust, across party lines, across the aisle. And to the extent that
we can bridge those differences and rebuild the trust that used to
be rather routine when Senator Kennedy was a pup down there
and knew members—in fact, for decades, the kind of trust that ex-
isted, and we need to rebuild that.

There has been trust understandably missing here between the
fishing community and NOAA for a number of years. Our wit-
nesses have mentioned apologies made by the Secretary of Com-
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merce. To the extent that the Federal Government has not been
diligent for years—for years—in making sure that we do the right
thing in this regard, has been delinquent in not abiding by what
I call the CIiff Notes of the New Testament—that is the Golden
Rule, and treat other people the way we want to be treated—to the
extent that we have not adhered to doing what is right and, frank-
ly, treating other people the way that we want to be treated, I also
would apologize on behalf of our colleagues in the Senate.

Having said that, you have somebody’s attention, and not just
anybody’s attention. We are moving in the right direction. As a
Federal Government, we are moving in the right direction. And the
key is not to stop that movement. We want to continue to move in
the right direction and to—we do not go away in our Sub-
committee. We are not small—we are not large, rather, but we are
pretty diligent. We are diligent and we are not going to go away
on this, either.

My hope is, out of our efforts, our collective efforts, that sense
of trust will be restored and not only will that be restored, but so
i:landthe fisheries which a lot of people depend on for their liveli-

ood.

Thank you, and with that having been said, we will have 2
weeks that myself, Senator Brown, and other Members of our Sub-
committee may offer additional questions of you, and we would just
ask, if we do that, that you respond to those questions.

With that, thank you all for joining us and thank you for the hos-
pitality at this hearing. Thank you.

[Whereupon, at 12:24 p.m., the Subcommittee was adjourned.]
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APPENDIX

FOR RELEASE: June 20, 2011
CONTACT: Emily Spain (202) 224-2441

U.S. SENATE COMMITTEE ON HOMELAND SECURITY AND
GOVERNMENTAL AFFAIRS

SUBCOMMITTEE ON FEDERAL FINANCIAL MANAGEMENT,
GOVERNMENT INFORMATION, FEDERAL SERVICES, AND
INTERNATIONAL SECURITY

HEARING: "How Is NOAA Managing Funds to Protect the Domestic Fishing
Industry?"

WASHINGTON - Today, Sen. Tom Carper (D-Del.), Chairman of the Senate Subcommittee on Federal
Financial Management, convened the field hearing, "How is NOAA Managing Funds to Protect the:
Domestic Industry.” The field hearing was held at Faneuil Hall in Boston, Mass. For more information on
the hearing, please click here. A copy of Sen. Carper's remarks, as prepared for delivery, follows:

"Let me begin by thanking everyone for joining us here this morning in this historic place.
Specifically, I'd like to thask our Ranking Member, Senator Scott Browa, for suggesting that we
hold this bearing here today.

*"Our Subcommittee is small, but we've learned over time to maximize our effectiveness by
partnering with the Office of Management and Budget (OMB), Government Accountability Office
{GAO), Inspectors General throughout the federal government like Todd Zinser, who is here today,
and with government watchdog groups across the country.

“For the past half-dozen years, this Sub ittee has been singularly f d on how we can
achieve better results for less money, or at least better results for the same amount of money.

"Through the years, we've focused on issues like disposing of billions of dollars of surplus federal
property, as well as eliminating $125 billon in improper federal payments and $400 billion of major
‘weapons systems cost overruns. This hearing today continues that theme, albeit on a smaller scale.
Our primary job on this Subcommittee is to try to ensure that taxpayer dollars arc not wasted.

s ¥ M. Quh N

"There have been some who've wondered why the Federal Fi g

would be holding a hearing about a National Oceanic and A pheric Administration (NOAA)
program. That's a good question. I've explained to them, though, that poor financial management is
an unfortunate theme that runs throughout our federal gevernment, and ail of us have an

obligation to do something about it.

"Let me note, however, that the point of this hearing is not to adjudicate the laws of the ocean or to
discuss what is right or wrong with how NOAA polices our fisheries, Those issues arc the
jurisdiction of the U.S. Senate Commerce Committee,

"What we are concerned about is ensuring that the money collected and spent by NOAA is

managed effectively and in accordance with the law. This isn't a hearing about fisheries
management. This is a hearing about sound financial management.

(47)
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""At a time when we're facing a massive federal budget deficit and considering cuts across a broad
range of federal programs, we need to look into every nook and cranny of every agency — large and
small ~ to find ways to make the most out of our scarce resources. We need to move the federal
government away from what I call a culture of spendthrift toward a culture of thrift.

"The money in NOAA's asset forfeiture fund is supposed to be used to protect our valuable natural
resources and to support the fishing communities that are vital to this region and, frankly, to our
nation. Our Subcommittee wants to help make sure that's what happens.

"In June 2009, Administrator of NOAA, Dr. Jane Lubchenco, first requested that the Office of
Inspector General at the Commerce Department look into NOAA's enforcement activities and
handling of asset forfeiture funds.

"Since that time, reports have been issued describing oversight and management of NOAA's
National Marine Fisheries' asset forfeiture fund that teo often has been abysmal. For example, unti!
recently, NOAA did not know the balance in the fund. They had trouble tracking how much money
was coming into and going out of the fund.

"The fund apparently was also being used to pay for things that it shouldn't have been used for,
Cars were purchased when they should have been leased, for example. In addition, X understand
that the Inspector General reported that NOAA actually purchased more cars than they had
employees to drive them. These problems are long-standing. In fact, I'm told that this poor
management goes back 15 years or more. And up until this past year, very little was done to set
things right.

"In the past year, however, the Department of Commerce and NOAA have taken important steps to
address the concerns raised by the Inspector General and by many within the fishing industry. The
Department and NOAA appear to have finally gotten a handle on the fund's day-to-day
management. Clear guidelines have been set for how the money contained in the fund may be
spent. And more importantly, rules have been implemented making clear how funds are not to be
spent.

“"For example; I'in told that NOAA no longer allows monies in the fund to be spent on cars, boats or
cell phones. In addition, any fund expenditure over $1,000 now has to be approved by the NOAA
Comptroller. NOAA apparently is also working to ‘right size' its vehicle fleet, a welcome example
that could probably be followed in a number of other agencies across the federal government.

“The fund's balance and accounting methods are also more transparent. Last week, the
independent audit firm Clifton Gunderson gave the Asset Forfeiture Fund an unqualified clean
opinion. In the accounting world, that's the 'Good Housekeeping Seal of Approval.' In addition, the
independent auditer also confirmed the fund's balance to be $7.5 million, All of this progress would
likely not have happened without a chorus of complaints from citizens like those assembled here
today.

“In fairness, this progress would not have been made without the request made two years ago by
Dr. Lubchenco for an investigation by the Inspector General and without the tireless effort since
that time by the Inspector General and his staff. I believe that NOAA also deserves credit for taking
steps to.address many of the problems that the Inspector General has identified,
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""While a number of needed steps have been taken over the past year, the auditfor also identified
several other areas of concern that NOAA still needs to address. Specifically, the auditor believes
that some problems remain with the way liabilities and expenditures are tracked from the fund.

"1 know that Senator Brown has heard me say this many times before, but I want to say it
again, Everything I do, I know I can do better. That's probably true for all of us, including
NOAA. If it isn't perfect, we need to make it better, and I would strongly encourage NOAA te
continue doing just that going forward.

"I understand that NOAA's recent budget submission makes proposals that might further improve
the management and oversight of the fund. I want to hear more about that today and learn what we
in Congress can do to help.

"Before I close I should note that the Department of Commerce has alse made a commitment to get
to the bottom of what may have gone wrong with the fund. Secretary Locke appointed a Special
Master to examine cases identified by the Inspector General that may have been mishandled.
Finding flaws in some of them, the Secretary has ordered that $650,000 be given back to the
fishermen who were affected.

*In addition, I understand that Secretary Locke has opened up an additional window of time to
ensure that any claims of pessibly excessive penalties — going all the way back to 1994 — are
reviewed by the Special Master. I believe that those cases are under consideration now.

"One could argue that previous Secretaries of Commerce should have taken these steps years ago.
They didn't. I think Secretary Locke should be recognized for his commitment to right the wrongs
of the past and to try to make them better.

"With that, I'll turn it over to our ranking member, Senator Brown and thank him again for
inviting us to his home state of Massachusetts for this hearing today."
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Opening Statement by Senator Scott P. Brown
June 20th, 2011

Subcommittee on Federal Financial Management, Government
information, Federal Services, and International Security

U.S. Senate Homeland Security & Governmental Affairs Committee
“How is NOAA Managing Funds to Protect the Domestic Fishing
Industry?”

Field Hearing In Boston Massachusetts
Welcome everyone to Boston and thank you to my friend Mayor
Menino for hosting us in such an historic venue. Also, I'd especially like to

thank Chairman Carper, for graciously allowing me to hold this hearing in
Boston this morning. | commend your true bipartisanship in Chairing this
Subcommittee and commend its goals of attacking waste, fraud and abuse
throughout the government. Protecting our national fish stocks from
overfishing is a national imperative that requires good management backed
by consensus science. Today, | will try to provide a voice to the many
fishermen throughout New England and echo the voices of many other
elected officials in this State, including Congressmen Barney Frank and
John Tierney, Mayors Lang and Kirk, Senator Tarr, Representative
Ferrante and the many others who have worked tirelessly in bringing

attention to the plight of the New England fishermen and abuses at NOAA.

Fishing is a centuries old Massachusetts tradition but more importantly it is
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a homegrown, modern industry that employs thousands of hard working
people who put food on America’s tables. NOAA's history of overzealous
enforcement in the New England fishery has come at the cost of
fishermen’s trust and their livelihood. Many teil me that NOAA regards
them as criminals instead of a legitimate and valued regulated industry.
While | again want to emphasize that our fishing regulations must be
enforced, we must not forget that fishing is about catching fish, where 96%
of violations are civil matters. The tone and tenor of enforcement must
reflect this. Yet NOAA agents carry guns and 90% are criminal
investigators. So we have a situation where armed criminal investigators
are primarily enforcing non-criminal regulations — essentially issuing
tickets. The Federal Aviation Administration (FAA), which regulates an
industry where an error can lead to large-scale disaster, has zero criminal
investigators. None. If they don’t need them, | have to wonder why they
are being used so prominently in the fishing industry.

It is clear to me that that some of the abuses we will hear about today
were motivated by the perverse incentive to fill the coffers of the Asset
Forfeiture Fund (AFF), which uses the proceeds from enforcement
activities to fund further enforcement action. The AFF was treated like a

“piggy bank” by NOAA's Office of Law Enforcement (OLE) and Office of
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General Counsel for Enforcement and Litigation (GCEL), which had
accounting practices that would have made Enron execs blush. Infact, a
damning KPMG review found the fund to be in disarray, with no one at
NOAA able to explain how it worked. Predictably, NOAA’s law
enforcement officers and attorneys went on a spending spree funded like a
bounty on hard-working fishermen. For example, OLE purchased more
vehicles (202) than it had enforcement staff (172) and a luxurious boat at a
cost of $300,000, which CBS News says was used for fishing. There’s
some irony.

You would think that a fund like this would have tight supervision, but
it was only about 16 months ago that the NOAA Comptroller was given
control of this fund, which draws fines from many statutory sources
established decades ago. Despite the unyielding exactness NOAA used in
collecting these fines, they couldn’t tell the Inspector General the balance
of the AFF or even give a definition of the fund until last Thursday. So
finally, after ignoring the problem for decades and only when facing intense
Congressional scrutiny, was NOAA able to subject its AFF financial
statements to an audit. Although this is progress, being able to produce a
year's worth of accurate financial statements is an embarrassingly low

threshold for the management of millions of dollars in fines paid by
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fishermen over the years. The fact that NOAA's Washington leadership is
celebrating the absolute bare minimum of financial transparency tells me
just how out of touch they have become. It is incumbent upon NOAA to
rebuild the trust of fishermen, to do that NOAA must account for the money
paid by fishermen as fines and examine whether it was used properly.

But we must do more. | will follow up until we know who let the AFF
slide into chaos. | will add for the record that | requested and gave NOAA
ample time (3 weeks) to produce documents related to the AFF. Nota
single page was produced until last Friday afternoon. | can't help but
wonder whether NOAA would tolerate the same kind of behavior out of a
Massachusetts fisherman.

NOAA's stonewalling of Congress is even more concerning given
their history of making documents disappear. In November 2009, while
facing litigation and an Inspector General review, NOAA's chief law
enforcement official directed the shredding of 75-80% of files in his office,
in violation of several rules and all common sense.

The Inspector General in a September 2010 report also confirmed
nine complaints against NOAA involving “false information in an affidavit;
entry into a facility for other than authorized purposes; excessive fines; and

comparatively steep assessed penalties in the Northeast Region which
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leverage settlement while deterring respondents from taking their cases to
hearing.”

This led Secretary Locke to appoint a distinguished retired federal
judge as a Special Master to review select NOAA enforcement cases and
make recommendations about the propriety of past penalties assessed
against fishermen. In two cases, the Special Master found that NOAA had
abused its power. In the case of Captain Yacubian, the Special Master
found that NOAA lawyers had unduly pressured him by unfairly delaying
the sale of his vessel and extracting an oppressive penalty. The Special
Master inferred that this led to the sale of a family farm that had been in the
family since the 1640s. The Special Master found in another case that
NOAA imposed excessive fines and conducted selective enforcement on a
family-owned fishing auction. The Administrative Law Judge (ALJ) in that
case found that the NOAA lawyer's penalty was contrary to the interest of
justice and would have essentially put the fishing auction out of business,
depriving fishermen of a major market.

| am happy that Mr.Yacubian and Mr. Ciulla are here with us this
morning to tell their stories.

The mismanagement of the AFF and the enforcement issues

surrounding it are, | believe, symptomatic of a larger problem at NOAA.
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This culture of criminalizing our New England fishermen and this
adversarial relationship has gone on too long, and it must change. While |
do want to acknowledge the Administrator for some of the actions she has
taken, especially the long overdue revision to the penalty schedule, there is
a lot of work left to be done. We can do better. We need to find a way to
restore trust between our fishermen and NOAA.

“That trust will be hard to rebuild until those federal employees at
NOAA who intentionally and routinely breached the public trust are held
accountable. | wish | could refer to them as former federal employees, but
they remain employed -- collecting six-figure salaries. And there is the
perception that the leadership at NOAA has protected them. We have a
high-ranking NOAA official here today, Assistant Administrator Eric
Schwaab. If you take nothing else back to your Washington headquarters,
let it be this: members of the NOAA enforcement community who abused
their prosecutorial authority or who violated the public’s trust should not just
be sanctioned, but should be removed. Just as those who violate our
environmental laws should face consequences, those who break the public

trust should pay a hefty price. No one is above the law.
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The AFF may have been a good concept, but in practice it has been
a disaster. It has been an incentive for abuse and the Inspector General
has documented too many abuses for us to cover here today.

That is why | plan to introduce legislation to reform the AFF in order
to ensure that it is used for legitimate enforcement and to alleviate some of
the costly burden of fishery regulations and compliance. Finally, NOAA
should immediately follow the recommendation of outside investigators and
appoint an ombudsman who reports directly to the Under Secretary.

It is important to keep in mind that these regulations and enforcement
actions have real effects on an industry that is feeling the bite of smaller
catches and a miserable national economy. Today, these forces are
squeezing out more fishermen and forcing a consolidation that threatens
the economies of Gloucester and New Bedford and other ports throughout
Massachusetts and New England. We must decide whether the economic
life of the New England fisherman is worth saving. | think itis. | am happy
to work in a bipartisan manner with those who want to examine ways to
help our New England fishermen..

{ want to again thank the distinguished chairman for holding this
hearing. You are right on the money about “changing the culture in

Washington”. Let me also thank the witnesses for taking time to appear
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here today. With both NOAA’s DC leadership and the New England fishing
community here today, | think this is an excellent opportunity -to begin to
address the long-standing distrust between the parties. Hopefully, this
hearing will mark the beginning of a -cooperative relationship that can both
protect this important natural resource while promoting a vital

Massachusetts industry.
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Congressman John Tierney
U.S. Homeland Security and Government Affairs Subcommittee on Federal Financial
Management, Government Information, Federal Services, and International Security

Remarks as Prepared for Delivery
June 20, 2011

Thank you Chairman Carper and Ranking Member Brown for the opportunity to testify at
today’s hearing.

1 see some familiar faces from the Congressional hearing we held in Gloucester a little more than
ong year ago.

Notably absent, however, is Dr. Jane Lubchenco, the head of the National Oceanic and
Aumospheric Administration (NOAA). It is telling that, given the topic of this hearing and the
request for her to testify, she is not here. It shows a lack of interest and investment in the issue at
hand and leads me to continue to question if she is right person to lead NOAA in a new direction
and find solutions to the outstanding issues at the agency.

Nevertheless, I appreciate everyone who is here taking the time to testify today in an effort to
continue oversight over — and ensure accountability of — those responsible for protecting and
supporting our fishing community.

1 would particularly like to thank Mr. Zinser, the Commerce Department’s Inspector General,
who is testifying directly following this panel. He and his team have shown dedication to
complete thorough investigations in order to ensure our fishing communities are treated fairly.

To that end, here we are, several months into a new fishing year — the second year that the
majority of our community’s fishermen are operating under the catch-share program — and the
fishing industry continues to endure numerous challenges and economic hardships.

While individual fishcrmen are feeling a large brunt of these challenges times, the fishing
industry includes many other related businesses — repair and maintenance, fuel for boats, ice to
preserve the catch — just to name a few.

Three businesses located in my district come to mind.

First, the Gloucester Marine Railways - a Massachusetts shipyard that has served the fishing fleet
of New England since before the Civil War.

The second, Cape Pond Ice Company - started as Gloucester Co. in 1848 supplying the fresh fish
industry with a reliable, volume source of ice, among other services.

These two businesses have described the primary reasons for their economic struggles as being
extreme underfishing as a result of the overly prohibitive catch share limits and the consolidation
of the fleet.
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The railway, which once had 40 boats in the yard, has six today.

The ice plant in The Fort, which was once making 350 tons a day, cut capacity to 200 tons while
selling an average of five tons a day to the boats.

The third is anether busincss which has gone through economic hardship not only as a result of
the over-regulation of the fish stocks, but also the overzealous action of the Office of Law
Enforcement (OLE).

The Gloucester Seafood Display Auction, which provides buyers and sellers a fair venue to
market, sell and buy product, has been forced to endure one of the worst overreaches of authority
- as was recently confirmed by the Special Master appointed to review enforcement cases.

While I will leave it to the owner of the Display Auction, Mr. Ciulla, to expand on this during the
third panel, the on-going challenge he has faced is just one example of how the fishing industry
is effected by burdensome and confusing regulations, overzealous catch share limits, unfinished
economic development assessments and on-going reparations for wrongdoings in enforcement
cases.

The focus of this hearing is on how NOAA is managing funds to protect the domestic fishing
industry. Specifically, the Asset Forfeiture Fund.

As most people in this room are well aware, the Department of Commerce Inspector General has
issued several reports in the past 18 months that have highlighted common abuses and misuses of
power, as well as rampant mismanagement throughout the agency, especially in the Office of
Law Enforcement (OLE) in the Northeast region.

Specifically, the IG found “weak internal controls™ over the Asset Forfeiture Fund — and Mr.
Zinser thoroughly discussed this when he testified in Gloucester one year ago.

However, due to the lack of information available to the IG during the initial investigation, the
agency issued a follow-up report last July specifically on the Asset Forfeiture Fund.

The findings showed that “NOAA has administered the Asset Forfeiture Fund in a manner that is
neither transparent nor conducive to accountability, thus rendering it susceptible to both error
and abuse.”

While NOAA has taken some corrective action to address the findings of the report as it relates
to the Asset Forfeiture Fund, [ believe that lapses and poteatial conflicts of interest remain.

For example, under current NOAA policy, there is authority to use monies from the Asset
Forfeiture Fund for the following purposes, among others: rewards of not less than 20% of the
penalty collected or $20,000, whichever is the lesser amount, for information related to
enforcement actions; expenditures directly related to specific investigations and enforcement
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proceedings; and reimbursement to other Federal or State agencies for enforcement related
services provided pursuant to an agreement entered into with NOAA,

In essence, the OLE can increase its own resources by affecting forfeitures and collecting assets
and cash, depending on the aggressiveness of its enforcement.

At worst, this is an invitation for abuse. At best, it raises the issue of perception of conflict and a
perverse incentive driving enforcement.

Given the history of abuses in this area, | question the advisability of allowing the Fund to be
used for these purposes.

1 introduced legislation last year, which would have prohibited the uses of Asset Forfeiture Fund
monies for these purposes among others. However, NOAA continues to recognize the
aforementioned uses as allowable.

I trust Mr. Schwaab, who is also testifying on the next panel, would be able to speak about how
the agency’s policy will appropriately address the errors and abuses cited in the July 2010 IG
report and indicate whether he believes that codifying a policy on the allowable uses of the Asset
Forfeiture Fund is a necessary step to ensuring no conflict of interest remains.

That is a step I am not afraid to take if it will ensure the end to misuse and abuse of the Asset
Forfeiture Fund and lead to a better environment for our fishermen. We continue to review the
Fund administration, rules and OLE practices and will act to eliminate problems.

Finally, one essential question that is left unanswered is how NOAA has used the funds since the
report was released. )

In August of 2010, NOAA confirmed a balance of $7.5 million in the Asset Forfeiture Fund. In
March of 2011, NOAA initiated an independent audit which was just completed this past
Thursday, June 16, 2011 by the accounting firm Clifton Gunderson, LLP.

NOAA has stated that “ensuring that the monies in the Asset Forfeiture Fund are properly
accounted and used is essential to carrying out our duties as responsible managers of federal
dollars.”

It is imperative that we hold NOAA accountable for addressing the significant deficiency in
internal control over financial reporting and the instance of reportable noncompliance with the
selected provisions of laws and regulations cited in the audit.

As | indicated previously, the Asset Forfeiture Fund is just one of many issues on which we need
action.

We need a renewed commitment from the Department of Commerce to improve economic
conditions for our fishermen and treat them with the fairness they deserve.

1 will keep fighting to ensure that this happens, and I appreciate this Subcommittee’s
commitment to the same.

Thank you Chairman Carper and Ranking Member Brown.
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Testimony of

THE HONORABLE TODD J. ZINSER
INSPECTOR GENERAL

U.S. DEPARTMENT OF COMMERCE

before a field hearing of the

Subcommittee on Federal Financial Management, Government Information,
Federal Services, and International Security
United States Senate

Monday, June 20, 2011

How Is NOAA Managing Funds to Protect the Domestic
Fishing Industry?

Chairman Carper, Ranking Member Brown, and Members of the Subcommittee:

We appreciate the opportunity to testify on the actions NOAA is taking to better manage funds to
protect the domestic fishing industry. My testimony today will focus on NOAA'’s use of an asset
forfeiture fund (AFF) authorized by the Magnuson-Stevens Fishery Conservation and
Management Act (MSA) to pay for investigation or enforcement activities related to the fishing
industry. I will discuss our history of work related to the AFF and NOAA’s enforcement
activities, describe NOAA’s efforts to correct these issues, explain our latest work, and offer
further suggestions for strengthening NOAA’s management of the AFF.

BACKGROUND ON FISHERIES ENFORCEMENT AND THE AFF

NOAA'’s Office for Law Enforcement (OLE) and the General Counsel for Enforcement and
Litigation (GCEL) play a pivotal role in the enforcement of fishing regulations. In August 2009,
when we performed our first review, OLE’s headquarters and six divisions staffed almost 150
criminal investigators and 15 enforcement officers. The office’s work is primarily civil and
administrative in nature, focusing on the protection of the nation’s fisheries and enforcing
compliance with regulations. However, OLE also has authority to enforce over 37 statutes,
including criminal provisions in certain statutes, as well as numerous treaties related to the
conservation and protection of marine resources. GCEL is also a key part of fishery enforcement;
its staff of approximately 17 attorneys, managers, and support personnel processes civil penalty
cases, permit sanctions, and administrative forfeitures.
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At the time of our January 2010 report, 65 percent of OLE’s cases were related to the MSA. The
MSA gives NOAA the authority to retain and use proceeds from the civil and criminal penalties
imposed and collected as part of its enforcement actions. Most violations of the act, such as
exceeding catch limits, result in civil fines and penalties alone. NOAA is also permitted to use
proceeds from assets (such as fish or vessels) that have been forfeited for violations of the MSA.
These fines and other proceeds are deposited into the AFF. The fund primarily consists of
monetary proceeds from MSA enforcement actions, but also includes proceeds from enforcement
of select other marine resource laws, including provisions of the Lacey Act and the Endangered
Species Act. The MSA provides that the agency may use these monies for, among other things,
“any expenses directly related to investigations and civil or criminal enforcement proceedings,
including any necessary expenses for equipment, training, travel, witnesses, and contracting
services directly related to such investigations or proceedings.”’

OIG’s REVIEWS

Our examination of the AFF was part of a larger review of NOAA enforcement operations
requested by Undersecretary Lubchenco in June 2009.With respect to the AFF, we investigated
concerns raised by members of Congress and the fishing industry that in some cases NOAA was
imposing excessive fines on members of the fishing industry——to such an extent that the fines
seemed to constitute a form of bounty—because of the agency’s ability to levy fines and
penalties and then keep the proceeds to augment its budgets. Our work and the work of our
contractor KPMG in examining the AFF revealed a significant lack of accountability and
transparency—to the fishing industry, to the public, and even within NOAA itself,

In documenting our review of NOAA’s enforcement program, we issued reports in January, July,
and September 2010, and both the Secretary of Commerce and Dr. Lubchenco have taken action
to correct the problems with the AFF and with NOAA’s fishing enforcement practices in general.
In response to our work, NOAA has proposed or implemented many corrective actions,
particularly in the areas of enforcement leadership and management; policy, processes, and
regulations; workforce structure and balance; and communications and outreach to the fishing
industry. In my view, these actions represent real progress. While there is still more work to be
done to implement the many reforms directed by the Secretary and Undersecretary, there is a
commitment at the highest levels of the Department and NOAA to see these reforms through to
the end. As noted below, we are equally committed to follow up and audit NOAA’s
implementation of our recommendations.

EXAMINATION OF THE AFF

Our initial report in January 2010 included our early findings regarding the fund, but we were
limited in our ability to conduct a thorough review by several factors. First, despite OLE
reporting a balance of $8.4 million for the AFF as of December 31, 2009, officials could not
substantiate this figure; it was nearly impossible to isolate the monies comprising the AFF from

! As authorized by section 311(e)(1) of the MSA.
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other funds used by NOAA. Additionally, while the AFF’s balance is included in the
Department’s overall annual financial statements, due to its relatively small size a separate audit
of the fund—which might have illuminated some of the AFF’s issues—had never been
completed.

Due to the fact that the fund had not been audited, my concern that the AFF lacked sufficient
internal controls, and the fact that we could not readily determine how NOAA had utilized the
AFF, my office contracted an outside firm, KPMG, to perform a forensic review of the AFF.
KPMG’s main tasks were designed to give us a clearer understanding of AFF operations and
internal controls. The firm’s findings, which are detailed in our July 2010 report, reflected a
marked lack of organizational attention to this important function:

At that time, no single unit or individual within NOAA had a detailed understanding of
the AFF and how it functioned. Moreover, it appeared that there had been no prior
attempts made to define the fund and its uses. As a result, KPMG received multiple—
sometimes conflicting—definitions of the fund.

Decentralized operations resulting in inconsistent practices may have contributed to the
confusion: OLE’s regions and headquarters, along with GCEL headquarters, had different
requirements for AFF-related document retention and preservation. Consequently, the
same types of documentation were often not present from one division or region to
another, and it was difficult to determine what constituted a “complete” set of supporting
documentation. KPMG found that 62 percent of 604 transactions it selected for further
analysis (i.e., document review) did not have required supporting documentation, and 27
percent did not have required approvals,

KPMG’s review also disclosed serious deficiencies in the fund’s management processes
and internal controls. For example, at that time nearly every OLE special agent and
enforcement officer was issued a purchase card regardless of the individual’s need for
one. This practice was inconsistent with federal policies for managing purchase cards.
KPMG also found evidence of attempts to circumvent single-purchase limits and
competitive procurement procedures.

While KPMG performed its review, we focused on several high-risk AFF expenditure areas:

.

We investigated OLE’s acquisition and use of vehicles and vessels, finding that OLE
used the AFF to purchase vehicles and vessels despite the fact that its policy at the time
only explicitly authorized use of the fund to lease vehicles. For example, according to
OLE, 200 vehicles were purchased—at a cost of about $4.6 million—predominantly with
AFF monies. Additionally, the number of vehicles exceeded the number of OLE
enforcement personnel on staff at the time by about 30.

We assessed international travel practices by OLE and GCEL employees and discovered
that neither office had policy guidance for using the AFF for travel not directly related to
investigations or enforcement proceedings. Between January 2005 and June 2009, OLE
and GCEL charged over $580,000 to the AFF for international travel. However, based on
our review of NOAA travel records, only about 17 percent of this travel was directly
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related to specific investigations or enforcement proceedings; the remaining 83 percent
went for training or attending meetings and workshops.

¢ We examined OLE’s Special Operations Fund (SOF), which pays for the office’s covert
and undercover activities and operations, and determined that the SOF had similar
problems that were identified with the AFF, including insufficient training for special
agents on SOF policies and procedures, particularly for conducting and documenting
special operations, and inconsistent methods for recording, approving, and supporting
SOF deposits and expenditures.

Our findings are detailed in our July 2010 report. Since we issued that report, the Department
and NOAA have worked to improve AFF practices.

NOAA’S CURRENT REFORM EFFORTS

In all, our findings have led to 28 recommendations to NOAA for improving the transparency
and accountability of its enforcement programs and operations, including the AFF. According to
NOAA, to date 17 of our recommendations have been implemented, with 11 yet to be finalized.
However, only time will tell whether NOAA’s reforms have been institutionalized. We are
currently completing audit work to validate NOAA’s assessments of the status of these
recommendations.

Our 13 AFF-related recommendations suggested ways to improve NOAA’s management of the
fund, such as clearly defining the AFF, improving processes and controls, and centralizing
expenditures (as explained in appendix A). In response, NOAA developed a corrective action
plan that, if implemented correctly, should address our recommendations. NOAA has also made
the following improvements based on the findings in our various reports on fisheries
enforcement programs and operations:

e Leadership and Management. Appointments of NOAA General Counsel; Assistant
General Counsel for Enforcement and Litigation; Assistant Administrator, National
Marine Fisheries Service; Interim Director of OLE; and Acting Special Agent-in-Charge
of OLE’s Northeast Division. In addition, the senior GCEL attorney in the Northeast was
reassigned away from enforcement duties to the Office of General Counsel for Natural
Resources.

» Policy, Process, and Regulations. Requiring high-level review of all proposed charges
for alleged violations and of all settlements by the General Counsel for NOAA; finalizing
a rule to place the burden of justifying a particular civil penalty or sanction on NOAA
rather than the respondent in cases before Administrative Law Judges; developing a new
penalty policy, including a revision of the penalty and permit sanction schedules; creating
or reviewing and revising NOAA law enforcement and general counsel operations
manuals; providing explanatory notes to enforcement case files; tracking priorities;
establishing a new case tracking database that links enforcement and legal case
management systems; providing public access to information on charges brought and
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cases concluded; increasing management oversight of the AFF; and requiring justification
and approval for any AFF expenditure greater than $1,000.

e Workforce Structure. Freezing the hiring of OLE criminal investigators until a workforce
analysis is completed and approved by the Under Secretary that addresses the appropriate
mix of criminal investigators and civil enforcement officers. It is our understanding that
NOAA is close to completing its workforce analysis.

s Communications and Outreach. Developing a communications plan to provide greater
outreach to fishermen and fishing communities, and other fisheries stakeholders;
increasing communications with the Fishery Management Councils, especially in the
Northeast; and holding a National Enforcement Summit with over 60 stakeholders, which
was broadcast via the Internet and remains available on NOAA’s website. As a result of
our work, OLE has established a liaison with the fishing coramunities in the Northeast
region. The office also contracted with an outside firm to conduct a regional assessment
and review of the fishery management process in New England, which has included
recommendations for NOAA to improve collaboration as well as simplify governance
and communication.

s Special Master’s Review. In line with a recommendation in our September 2010 report,
the Secretary promptly appointed a Special Master to conduct an independent evaluation
of cases we identified as being problematic. In May 2011, after reviewing the Special
Master’s April report, the Secretary announced that $649,527 in penalties would be
remitted to 11 individuals or businesses after it was concluded that the NOAA
enforcement program had in some instances “overstepped the bounds of propriety and
fairness.” Currently, the Special Master is examining approximately 80 additional
complaints that were received during the application period; those that meet the criteria
set forth by the Secretary will receive further analysis and evaluation.

OUR LATEST WORK

We are following up on our past work with a deeper examination of the AFF based on NOAA’s
action plan. With the understanding that some of NOAA’s corrective actions—while technically
completed—may still be untested, we will carry out the following reviews and investigations:

e We are currently examining the adequacy of NOAA’s definition of AFF assets, including
the completeness and accuracy of its funding sources. We are also determining whether
NOAA has appropriately defined allowable uses of fund assets and developed controls
over collections and disbursements. We began our review in March 2011 and expect to
release the results of our work this fall.

* NOAA contracted with an outside accounting firm to audit the AFF’s financial
statements and certain OLE and GCEL micropurchase transactions occurring between FY
2005 and FY 2010. The micropurchase transaction audit is expected to cover purchase
requests and credit card transactions that do not meet NOAA’s $1,000 threshold for
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additional senior-level approval. As part of our review of NOAA’s definition of the AFF,
we are gaining an understanding of the contractor’s audit approach to establish whether
the approach was designed to provide reliance on the AFF cash balance as of March 31,
2011, and whether the firm is able to give an opinion on the statements.

e We are presently investigating the acquisition and use of a vessel purchased with AFF
monies in OLE’s Northwest Division; certain travel expenses charged to the AFF,
including foreign travel; and the use of the AFF for contract services provided by a
financial analyst and an associate.

Finally, we are also analyzing NOAA's progress in implementing the corrective actions planned
in response to our January 2010 report. Our analysis will include a determination of whether
NOAA is (a) implementing policies and procedures that increase the accountability and
transparency of GCEL and OLE operations, (b) progressing on its workforce analysis, (c)
establishing an outreach strategy that will improve communications with Fishery Management
Councils and fisheries stakeholders, and (d) improving GCEL and OLE management information
systems.

FURTHER ACTIONS TO IMPROVE THE AFF

NOAA issued its revised policy regarding prohibited and approved uses of the AFF in March
2011. The policy, which is available on the agency’s website, acknowledges that NOAA
continues to interpret the MSA to provide broad statutory authority for use of the AFF. NOAA
states that its policy restricts uses of AFF monies short of what it believes is authorized by law as
ameans to guard against negative perceptions of its use of AFF proceeds; for example, the
policy specifically prohibits the use of the AFF for any vehicle or vessel purchases or leases.

NOAA'’s new policy provides further guidance for travel and training expenses; however,
ambiguities may still exist. For example, the policy further discusses which travel expenses are
prohibited, but the MSA could be read as having a stricter standard. It would be helpful to further
clarify how each of the approved travel expenses meets the MSA standard, particularly those
expenses for international meetings and negotiations. Additionally, while the NOAA policy lists
approved training expenses, it is not clear how some of these expenses meet the MSA
requirement that expenses be “directly related” to investigations and enforcement proceedings. It
is also unclear whether some of the approved training expenses include associated travel
expenses or just the cost of the fraining course. A stronger definition of these expenses may be
warranted.

The use of AFFs in the federal government is not widespread, but several federal agencies do
have such funds in place to offset expenses associated with criminal investigations. These funds
can be derived from civil judicial, administrative, or criminal forfeitures. In function and
operation, NOAA’s AFF is something of a misnomer; the fund predominantly represents civil
penalties, and would be better termed as such.
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We conducted a general review of the policies and procedures of two major agencies—the
Departments of Justice (DOJ) and Treasury—that use asset forfeiture funds as part of their law
enforcement efforts. Our review of these policies and procedures, coupled with the
recommendations in our July 2010 report, identified several best practices for managing such a
fund:

» That the fund be maintained as a distinct entity with expert guidance on policy,
operations, financial management, and law. A separate accounting of fund assets
establishes an auditable control environment that will reduce the chance for
misappropriation and abuse. It also requires a well-defined financial management
structure for deposited and expended funds, bringing critical transparency to the AFF.

o That the fund be included in budget appropriations providing technical analyses of fund
assets, as well as information on long-term status and estimated availability of NOAA’s
AFF resources.

o That standardized policies and procedures be established for vehicle and purchase card
use and adherence to the policies be monitored though centralized reviews and approvals
of AFF transactions and activities in these areas.

o That annual reports on the AFF, including audited financial statements and a strategic
plan on investigative initiatives, be completed and made available via the agency’s
website.

It is clear that the AFF has been poorly managed in the past. However, if NOAA continues to
show its commitment to improving the fund by implementing a rigorous process for operating it,
putting robust management and strong internal controls in place, actively monitoring policies and
procedures on a routine basis, and ensuring that these measures allow for transparency and
accountability, Congress can have confidence that the AFF will be a valuable tool for enforcing
fishing laws and regulations and ensuring equitable treatment for the many hard-working
members of the industry who operate by the rules.

In conclusion, Mr. Chairman, NOAA is working to ensure that the AFF is meeting its
requirements and that the agency is effectively and fairly enforcing fishing laws. But proactive
monitoring and investigation are still needed in order to prevent error and abuse and protect
those who earn their living from America’s marine territories.

This concludes my prepared statement, and T will be pleased to respond to any questions you or
other subcommittee members may have.
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Appendix A: Recommendations from July 2010 OIG Report, NOAA’s Corrective Actions,
and Status of Reform Efforts

Recommendation from July 2010 NOAA'’s Proposed Corrective Status as

Report Action of April 18,
2011, as
Reported
by NOAA

Precisely define the AFF and Develop AFF definition, contract for Partially

comprehensively audit it, initially and independent confirmation of balance | complete.

annually. A comprehensive audit should | and audit of AFF financial statements, | Audit in

entail detailed transaction testing and and implement routine monitoring and | progress.

additional data mining. oversight procedures.

Communicate the results of initial and Notify senior leadership and outside Incomplete.

annual audits of the AFF to NOAA and | stakeholders of audit results. Audit report

Department of Commerce senior due mid-

leadership, as well as outside June 2011.

stakeholders (Congress, Office of

Management and Budget, etc.).

Specifically identify and account for the | Include AFF budget information in Complete.

AFF in NOAA's annual budget congressional justification and NOAA

submissions. budget summary.

Modify OLE's and GCEL’s processes for | Determine the budget and spending Complete.

budgeting and spending AFF proceeds | processes at Justice and Treasury,

to be comparable to other agencies with | develop internal budget process

similar asset forfeiture funds; and based on best practices, enter AFF

benchmark the asset forfeiture fund budget operating plan into Commerce

programs of the Treasury and Justice systems, and produce monthly

Departments for applicable best reports.

practices.

Document a formal interpretation of the | Prepare legal memorandum on Complete.

statutory language in the Magnuson- applicable MSA provisions and

Stevens Act as to authorized uses of the | develop formal policy on

AFF: and establish and update formal authorized/unauthorized uses of the

policy for OLE and GCEL to clearly fund and splitting costs between AFF

prescribe both authorized and and appropriated funds.

unauthorized expenditures of AFF

monies.

Take steps to greater centralize AFF Formalize the new expenditure Complete.

approval processes for expenditures.

approval process through a
centralized office.
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Recommendation from July 2010 NOAA’s Proposed Corrective Status as

Report Action of April 18,
2011, as
Reported
by NOAA

Ensure that approved AFF expenditure | Review and communicate document | Complete.

transactions have required retention policies, and implement

electronic/hard-copy supporting procedures to ensure compliance.

documentation (a recurring KPMG

finding).

Develop improved processes to (a) Design and deploy an approach for Complete.

clearly identify and track AFF monies recording, tracking, and reporting all

received and expended, and (b) ensure | AFF financial transactions through a

that AFF funds are not commingled. single fund code.

Implement more stringent internal Review KPMG data set, provide split | Complete.

reviews for split purchase card purchase findings to management for

transactions (i.e., those involving the action, and educate cardholders and

same credit card holder, date, vendor, approving officials of credit card

and the same or different amounts) and | guidelines and responsibilities.

duplicate purchase transactions.

Determine the cost-effectiveness of Develop guidance on leasing vs. Complete.

General Services Administration-leased | purchasing vehicles, update existing

vs. purchased vehicles; establish formal | policies, and identify/address excess

policy for vehicle acquisition and vehicle inventory.

management, based on operational

need; and apply appropriate disposition

procedures for excess vehicles.

Establish formal policy for which OLE Revise policy on authorized use of Complete.

personnel should be authorized use of | government vehicles, implement

daily take-home vehicles; and review procedures to ensure compliance, and

and determine the number of “pool” determine appropriate vehicle

vehicles per locale based on justified inventory level,

need.

Review and set policy for which OLE Review the number of purchase Complete.

personnel should be authorized use of
purchase cards, based on operational
need. Presently, nearly every OLE
special agent and enforcement officer is
issued a purchase card. This is not
consistent with current government-wide
policy for internal controls to limit the
risk of misuse of purchase cards.

cardholders and activity levels, and
reduce to appropriate level.
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Recommendation from July 2010 NOAA’s Proposed Corrective Status as
Report Action of April 18,
2011, as
Reported
by NOAA
Determine whether NOAA's inability to | Prepare legal memorandum that Partially
adequately track AFF expenditures addresses whether NOAA's use of complete.
constitutes a violation of any federal AFF, subsequent to January 1, 2005, | Review fund
financial management law or standard. | gave rise to violations of activity in
MSA requires that fines and penalties laws/standards. progress.

imposed for violations of the Northeast
Multispecies Fishery Management Plan
are to be specifically used to enforce
that plan, but NOAA has not tracked the
use of these funds. The then-Director
was unfamiliar with this requirement
when we initially addressed it with him.

Source: OIG summary of NOAA’s corrective action plan, updated April 18, 2011

(0IG-11-028-T)
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TESTIMONY OF
ERIC C. SCHWAAB
ASSISTANT ADMINISTRATOR FOR FISHERIES
NATIONAL MARINE FISHERIES SERVICE
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION
U.S. DEPARTMENT OF COMMERCE

ON

HOW IS NOAA MANAGING FUNDS TO PROTECT THE DOMESTIC FISHING
INDUSTRY?

BEFORE THE
SUBCOMMITTEE ON FEDERAL FINANCIAL MANAGEMENT
COMMITTEE ON HOMELAND SECURITY AND GOVERNMENT AFFAIRS
US. SENATE

BOSTON, MA

JUNE 20, 2011

Thank you Mr. Chairman and members of the Subcommittee for the opportunity to testify today
on the National Oceanic and Atmospheric Administration’s (NOAA) actions to improve its
enforcement program and how NOAA is managing funds to support the domestic fishing
industry. My name is Eric Schwaab, and I am NOAA’s Assistant Administrator for Fisheries and
Director of the National Marine Fisheries Service (NOAA’s Fisheries Service or NMFS).

The fishing industry is an important part of the Nation’s culture and economy. Gloucester is
America’s oldest seaport and New Bedford and other towns along the Massachusetts and New
England coasts have fishing industries that have supported families, businesses and communities
for hundreds of years. Making sure that there are enough fish to continue those fishing industries
is part of NOAA’s job. Another part of NOAA’s job is to make sure that fishermen have a level
playing field to make sure that their businesses aren’t compromised by others who choose to
violate the rules and the resource isn’t compromised by illegal fishing. I meet regularly with
fishermen and I hear from all of them that they want that level playing field and regulations that
are easy to understand and fairly enforced. They also want to know that if others break the
rules, they will be caught.

1. Improvements Made in NOAA’s enforcement program

In June 2009, after hearing concerns from fishermen, businesses and elected officials, Dr.
Lubchenco asked the Department of Commerce Inspector General to conduct a national review
of NOAA’s enforcement program. Based on that review and other findings, Secretary of
Commerce Gary Locke and Dr. Lubchenco instituted sweeping changes in NOAA's enforcement
program, including:

. New enforcement leadership at headquarters and in the New England regional office.

i
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. Transfer of authority to issue charges and settle cases from the field staff to
supervisors in headquarters.

. A new, more transparent penalty policy that ensures consistency in charging decisions
nationwide and provides greater clarity for fishermen and businesses.

. Revised regulations that now place the burden on NOAA, rather than a fishermen or

business, to justify its proposed penalty and permit sanctions in hearings before
Administrative Law Judges.

. A new Asset Forfeiture Fund (AFF or Fund) Use Policy that greatly restricts the
Fund’s uses to ensure that there is no conflict of interest, real or perceived, with its
use.

In addition, after requests from fishermen and elected officials, the Department of Commerce
hired a Special Master to review past cases. On May 17, 2011, the Secretary of Commerce
announced the remittance of $650,000 in penalties to 11 fishermen and businesses in cases
reviewed by the Special Master. The Special Master currently is reviewing additional cases to
address any other past issues.

We conducted an initial review of our current workforce and enforcement needs to determine the
most effective balance of special agents and enforcement officers. Based on this review, we are
reshaping our enforcement workforce by increasing the number of enforcement officers to
emphasize compliance, problem solving, and communication. This action will increase our
dockside presence and enhance our enforcement partnerships with the states. We are beginning
this effort in New England with eight new enforcement officers being hired in the near term and
we plan to expand our efforts nationally in the coming year.

We held a national enforcement summit to hear from our constituents — the fishing industry,
environmental community, federal agencies, and other stakeholders — on needed improvements.
Compliance through better communication was a theme at the summit and we are acting on it.
We are stressing compliance assistance as a balance to our deterrence efforts — we must work
better with our stakeholders to ensure everyone understands how to comply with our regulations.
Earlier this year, we hired a former commercial fisherman here in New England to serve as our
first formal compliance liaison in the country. He will work directly with the fishing industry in
a non-enforcement capacity to improve communications and ensure all can comply with needed
conservation measures. As we implement new regulations, compliance workshops such as ones
held recently along the east and west coasts will help ensure the fishing industry is well versed in
any new requirements.

This Administration conducted a top-to-bottom review of NOAA’s enforcement program and
instituted sweeping reforms to ensure the program is fair and effective. Clarifying policies,
establishing new procedures, focusing on compliance, and ensuring strict programmatic
oversight will allow our enforcement program employees to effectively enforce our laws with the
trust of our stakeholders and without the appearance of a conflict of interest associated with
funding. I strongly support our enforcement personnel and their mission —~ without them, we
cannot ensure a level playing field for all fishermen or a future that includes truly sustainable
fisheries Attached to my testimony is a detailed timeline of the enforcement reforms.
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The remainder of my testimony will focus on the financial oversight aspects of our enforcement
program and the questions asked in the hearing invitation letter.

11. Improvements to NOAA’s Management of the Asset Forfeiture Fund

The Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens Act)
authorizes the Secretary of Commerce to pay certain enforcement-related expenses from fines,
penalties, and proceeds from sale of property forfeitures. These fines, penalties, and proceeds
can come from violations associated with the Magnuson-Stevens Act or other marine resource
laws and are deposited into NOAA enforcement accounts referred to as the Asset Forfeiture
Fund (AFF). As authorized by section 311(e)(1) of the Magnuson-Stevens Act, there is broad
statutory authority for the Fund’s use. In the past, NOAA used these funds for expenditures such
as storage costs of seized fish or property, rewards, and expenses directly related to
investigations and civil or criminal enforcement proceedings. Such expenditures included:
vehicles, vessels, training, and travel, among others. NOAA never used the AFF for employee
salaries, benefits, or cash awards.

In July 2010, the OIG issued its “Review of NOAA Fisheries Enforcement Asset Forfeiture
Fund” based on a report by the public accounting and auditing firm KPMG. In this review, the
OI1G made 13 recommendations to improve oversight of the AFF. NOAA developed a
comprehensive corrective action plan in response to the review. Among other items, the
corrective action plan included developing a formal interpretation of the statutory language,
establishing a formal policy on the authorized and unauthorized uses, and auditing the AFF by an
independent certified public accounting (CPA) firm. Each of these three key items has now been
completed.

1. The current balance of the asset forfeiture fund

Since the issuance of the OIG’s July 2010 report, NOAA has made significant improvements in
the AFF’s financial management.

For FY 2011, NOAA developed an annual operating budget for the AFF, and NOAA’s Chief
Financial Officer (CFO) must approve modifications to that budget. Each month NMFS’s Office
of Management and Budget, Office of Law Enforcement (OLE) and General Counsel for
Enforcement and Litigation (GCEL) conduct a review to ensure that all expenses of $1,000 or
more receive approval and collections received have been properly recorded. NOAA also
identified and accounted for the AFF in its FY 2012 annual budget request.

Another key element of NOAA’s corrective action plan was the commitment to conduct an
independent financial audit of the AFF. The first step in that process was the completion of an
independent review and confirmation of the AFF overall balance at $8.7 million as of March 31,
2010. The confirmation of the AFF fund balance, which an independent CPA firm completed in
August 2010, provided additional confidence in our accounting of the AFF and serves as the
beginning balance on the audited financial statements for 2011 and beyond.

The next step in that process was the independent financial audit of the AFF financial statements
as of March 31, 2011. The audit’s purpose is to determine if the Fund’s internal controls,
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processes, guidelines and policies are adequate and effective and its financial records are in
adherence with generally accepted accounting principles. Iam pleased to announce that the AFF
received an unqualified (“clean™) opinion on its financial statements as of March 31, 2011 by an
independent CPA firm. In issuing their clean opinion on the financial statements, the auditors
confirmed the AFF overall balance at $7.5 million as of March 31, 2011. The auditors are
further providing reasonable assurance that the statements are free from material misstatement,
and present fairly the assets, liabilities, net position, and balance of the AFF.

As of June 1, 2011, the AFF’s overall balance was $6.2 million. Outstanding obligations to the
fund of $2.3 million leave a remaining balance of $3.9 million available for new obligations.

2. The Fund was used for Appropriate Purposes

Although the OIG did not identify any specific “misuse” of the AFF in the January 2010 or the
July 2010 reports, it did recommend more accountability to minimize errors and opportunities for
abuse. NOAA also recognized that some of the expenditures are more appropriate to fund from
the program’s base appropriations.

As noted above, the Magnuson-Stevens Act authorizes the Secretary of Commerce to pay certain
enforcement-related expenses from fines, penalties, and proceeds from sale of property
forfeitures collected for violations of the Magnuson-Stevens Act or other marine resource laws.
As part of the corrective action plan, NOAA committed to developing a formal interpretation of
the statutory language. The “Legal Opinion Regarding Collection and Use of Fines, Penalties,
and Forfeiture Proceeds Pursuant to Section 311(e)(1) of the Magnuson-Stevens Fishery
Conservation and Management, released by DOC and NOAA General Counsels in February
2011, indicated that the statutorily allowed uses of the AFF are broad and there were no
instances of specific misuse of the AFF. The Inspector General also reached the same
conclusion.

However, NOAA took immediate action in response to concems relative to the AFF raised in the
January 2010 OIG report. Beginning in February 2010, the NOAA Comptroller began reviewing
and approving all new obligations of $1,000 or more to the AFF. These transactions were
reviewed to ensure the appropriate use of the AFF and to gain assurance that documentation
supported the obligation of funds. The approval of an obligation indicates that the Fund’s use is
appropriate and that sufficient supporting documentation is being maintained.

After ten months of routine monitoring (February 2010 to December 2010) of the AFF by the
NOAA Comptrolier, there was no evidence of misuse. Thus, the NOAA Chief Financial Officer
(CFO) determined in December 2010 that the NMFS Office of Management and Budget was the
appropriate office within NOAA to approve AFF obligations of $1,000 or more. Transferring
the approval process to NMFS enabled the annual budget planning and execution to be handled
in a more streamlined manner and consistently with the review of NMFS and GCEL
appropriated funding.

Effective February 1, 2011, the transition of management and oversight of the AFF to the
NMFS’ Office of Management and Budget took place. The existing threshold of $1,000 or more
for obligations requiring approval remains. The NOAA CFO’s Office now routinely conducts

VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00078 Fmt6601 Sfmt6601 P:\DOCS\68010.TXT JOYCE

68010.029



H605-41331-79W7 with DISTILLER

75

reviews of the AFF obligation approval process, and samples expenditure transactions of $1,000
or more to ensure the Fund is used appropriately.

The OIG raised concerns with policies for the AFF’s use and several groups of expenditures. In
response to these concerns, in March 2011, NOAA finalized a new policy to control future AFF
expenditures. This is discussed in more detail in the next section of the testimony.

The OIG also recommended NOAA establish formal policies for vehicle acquisition,
management, and allocation. In response, OLE implemented new vehicle management
procedures. The office has reduced the number of vehicles by 30. At present, 145 cars are used
by enforcement personnel across OLE’s 60 locations nationwide, 12 are allocated as motor pool
or common use vehicles (at 8 locations), 13 are used for special purposes (e.g., for towing
vessels or undercover operations), and 13 are being held pending decisions relative to 36
currently vacant enforcement positions. The OLE also modified previous “home-to-work”
authorization policies requiring specific justification for employees to bring government vehicles
home. Application of the new policy reduced previous “home to work™ authorization for
employees in the Silver Spring, Maryland headquarters office.

The OIG also raised some concerns with purchase card expenditures from the AFF. In all cases,
items purchased with purchase cards were for business related purposes, and the OIG did not
note any inappropriate items purchased or any abuse of the purchase cards. However, the OIG
noted a number of instances of lack of proper approval, inadequate documentation, or incorrect
interpretation of use of the cards. OLE reduced the number of purchase cardholders to the
minimum number required to support normal operations and retain capability to respond to
emergencies. OLE implemented a policy through which no more than two staff currently have
purchase cards at any one of OLE’s 60 field offices unless its location and work assignments
require additional staff to have cards. As a result of this new policy, NOAA reduced the number
of cards by 38 percent (70 cards), and only 110 OLE employees currently hold purchase cards.
Additionally, employees who had not followed appropriate policies received additional training
to ensure all appropriate processes are complied with in the future.

Given concerns about potential past inappropriate use of the AFF, NOAA contracted with the
same CPA firm, separately from the audit described above, to perform additional procedures to
test AFF transactions more susceptible to fraud, waste, and/or abuse. The CPA firm is directly
testing purchase card transactions, travel vouchers, and other disbursements ranging from $150
to $3,000 for the fiscal years 2005 through 2010. These transactions are being tested to obtain
sufficient and appropriate evidence to ensure proper authorization, documentation, and
appropriate use in accordance with applicable laws, regulations, and policies existed for those
transactions when processed. The agreed-upon procedures were designed to address concerns
raised by the OIG in these areas while avoiding duplication of the previous efforts of the OIG.
This special transaction review is scheduled to be issued July 15, 2011. Should this review find
any misuse of the AFF, the agency will take appropriate action.

3. NOAA’s ability to retain enforcement proceeds is not an incentive for overzealous
enforcement

We do not believe that use of the AFF is an incentive for overzealous enforcement. In fact, the
AFF’s balance has decreased by over 40% since fiscal year 2007 as a result of relatively stable
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annual spending and reduced collection of fines, penalties, and proceeds from the sale of
forfeited property. The use of proceeds from fines, penalties and the sale of property forfeited as
a result of illegal acts is a well established practice within Federal, State, and local governments.
The imposition of fines and penalties and the forfeiture of property is controlled and governed by
legal processes developed to ensure due process. However, NOAA recognizes that strict
oversight of the AFF is an essential component of ensuring the public’s trust in our enforcement
program. Therefore, following the OIG reports, NOAA developed a new, comprehensive policy
to guide its AFF expenditures. In September 2010, NOAA released the policy for public
comment while NOAA offices were instructed to operate under the proposed policy until further
notice.

NOAA issued a final AFF policy on March 16, 2011. The final policy prohibits half of the
AFF’s historical uses, including the purchase of vehicles and vessels. While the legal opinion on
the AFF states that section 311(e)(1) could be read as authorizing purchase or lease of vehicles or
boats for investigative or enforcement purposes, NOAA’s new AFF policy prohibits the use of
the AFF for the purchase or lease of any vehicles or boats to address any appearances of
impropriety. With regard to travel, the new AFF policy reduces the amount and scope of
allowed travel significantly. The new policy prohibits travel to and attendance at general
conferences or seminars — domestic or international. Also prohibited is travel not directly related
to a specific investigation. Travel directly related to specific investigations and enforcement
proceedings such as to hearings or depositions are allowed. Attendance at international and
domestic bi- or multi-lateral meetings and negotiations to discuss enforcement issues is atlowed
as these activities are critical to meeting NOAA’s international obligations and directly support
domestic fishermen by helping create a level international playing field. The policy also expands
AFF use for NOAA’s compliance assistance, collaboration and outreach activities. Overall, the
policy provides guidance on the prohibited and approved uses of the AFF that are consistent
with, but narrower than, those authorized under applicable legal authorities and ensures there is
not even the appearance of a conflict of interest with the use of the AFF.

NOAA believes, as did Congress in establishing the AFF and specifying the authorized uses, that
it is appropriate to use the proceeds of NOAA’s enforcement program to offset in part the costs
of administering that program. Those who violate the Nation’s fishery laws should help offset
the cost of protecting our marine resources in lieu of those costs being borne by taxpayers.
Further, the availability of these funds for enforcement reduces the requirement for additional
appropriations and expands NOAA's ability to respond to violations of the laws it is charged
with enforcing.

4. How NOAA Fisheries is handling money to assist New England fishermen transition
to a new catch share fishery management system

Amendment 16 to the Northeast Multispecies Fishery Management Plan brought the New
England groundfish fishery into compliance with the 2006 Magnuson-Stevens Act by setting
annual catch limits at levels to end overfishing and rebuild stocks by the required deadlines.
Amendment 16, which began on May 1, 2010, also put new rules in place to allow fishermen to
organize into “sectors” (a type of catch share program) that are allocated a share of the annual
quota for each species of fish. The sector management approach, which was developed by the
New England Fishery Management Council with significant public input over a 3 year period, is
showing signs of success. For many years, the New England groundfish fishery has been under

6
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performing both ecologically and economically with not enough fish to support good fishing
jobs. Under the sector approach, which provides fishermen with greater flexibility about where
and when to fish, despite lower catch limits fishermen overall are making more money than in
recent years. In 2011, catch levels have gone up for 12 groundfish stocks as part of the
rebuilding process.

During this transition to sector management in fiscal years (FY) 2009 and 2010, a total of over
$47 million was invested for the New England groundfish fishery to offset start-up costs of
groundfish sectors, to conduct at-sea research with the industry focused on developing more
selective gear for this fishery, and to develop permit banks that will provide additional fishing
opportunities to small-scale participants in the groundfish fishery. See attached table that
outlines how this funding has been allocated.

The funding can be separated into three general categories—direct industry support, innovation,
and agency costs.

To support the industry during this transition period, funding has been provided through grants
and cooperative agreements to, among other things, hire sector managers, conduct the legally
required environmental analyses, hire dock-side and at-sea monitors, and hold workshops and
training on catch accounting and data protocols. These funds have assisted the fishing industry
as it adjusts to this new management system and the lower catch limits required by the
Magnuson-Stevens Act. NOAA currently pays for the required 30 percent at-sea monitoring
coverage. This monitoring helps ensure accurate catch accounting and allows NOAA to make
regulatory changes as quota is used up. As the fishery rebuilds and becomes more profitable,
many of these costs will be assumed by the industry. NOAA has also allocated a total of $6
million for state permit banks in Maine, New Hampshire, Massachusetts and Rhode Island which
will provide additional fishing opportunities to small-scale participants in the groundfish fishery
by providing access to quota at a discounted rate.

Funding has also been used for innovations to improve overall groundfish management
performance, This includes electronic reporting and monitoring systems for fishing vessels.
Agency staff has worked with industry and independent developers to build several electronic
reporting applications for use on board fishing vessels. NMFS anticipates that this system will
be available to interested fishermen this summer. Electronic reporting by fishing vessels will
substantially improve the timeliness of fishing reports and the quality of the data being provided.
Funding has also been provided for grants for cooperative research with the fishing industry to
develop more selective gear and fishing methods. The intent of this research is to reduce the
bycatch of the more vulnerable stocks, often referred to as “choke species,” while enabling the
fishing industry to fully utilize quotas for healthy groundfish stocks, such as haddock.

Finally, funding has been used to improve our internal agency systems. Funding has improved
fishery dependent data collection systems, quality control on historic catch data, and quota
accounting. Funds have also been used for economic and social science data collection and
analysis to ensure a better understanding of the impact of the sector program on participants so
improvements can be made if necessary. The agency has also embarked on a new way of
engaging with and serving the industry. Funds bave supported dozens of meetings between
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NMFS and industry, as well as printed materials supporting an understanding of, and compliance
with, the new management system.

L. Conclusion

Fishermen—commercial and recreational-—are the lifeblood of so many of our coastal
communities. And America’s fishermen, these small businessmen, support vital jobs in our
coastal communities. An effective enforcement program ultimately protects the business
interests of fishermen as well as the marine environment. 1 believe the reforms this
Administration has made to NOAA’s enforcement programs are creating a more effective and
transparent enforcement program and will help us rebuild the trust of the fishing community and
other stakeholders.

Thank you Mr. Chairman. 1 would be happy to answer any questions you may have.
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TESTIMONY OF LAWRENCE MARTIN YACUBIAN
BEFORE THE SENATE HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS COMMITTEE

SUBCOMMITTEE ON FEDERAL FINANCIAL MANAGEMENT, GOVERNMENT INFORMATION, FEDERAL
SERVICES, AND INTERNATIONAL SECURITY

THOMAS CARPER OF DELAWARE, CHAIRMAN

SCOTT BROWN OF MASSACHUSETTS, RANKING MEMBER

MONDAY JUNE 20, 2011 = FANEUIL HALL, BOSTON

I understand it is customary to begin testimony by saying thank you to the Committee for the
opportunity to be here.

Of course, considering why 1 am here, if I could re-write history, none of this would ever have
happened. To be honest, I'd rather be out scalloping today.

But these things did happen. And L am here.
Chairman Carper, | thank you for agreeing to hold this hearing.

Senator Brown, thank you for your unwavering focus on our state’s fisheries. Your predecessor,
the late Senator Ted Kennedy, was a true friend of the fisherman. Your actions since your
election to the Senate have upheld that legacy with honor. Thank you.

I also thank Commerce Department Inspector General Todd Zinser, and his staff, for undertaking
the investigation, which exposed this corruption.

I thank Commerce Secretary Gary Locke for his promise that these problems will end on his
watch.

And I further credit NOAA Assistant Administrator Eric Schwaab for releasing the highly-
critical reports on fisheries management in the northeast, conducted by Preston Pate, and on
science, conducted by Dr. Michael Sissenwine and Dr. Brian Rothschild, who is here with us
today. But more has to be done.

During the darkest days of this long nightmare, I never imagined that one day I'd have the
chance to sit face-to-face with a Cabinet member, and tell him how his Department had wronged
me. Thanks to Congressman Barney Frank, that happened.

I never thought the Secretary of Commerce and the Administrator of NOAA would return fines,
and apologize to me. Thanks to Senator John Kerry, that happened.
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I am forever indebted to the men and women of the U.S, Congress and Senate who put politics
aside and worked as catalysts -- across state and party lines -- to exonerate the many in my
industry who were also wronged by a misguided regulatory system.

I’'m a proud American. Despite what I’ve been through, I stiil love this nation of ours, In 2004,
on the very day when we sold the family farm in Massachusetts to pay the settlement, we
boarded a plane to Virginia, where we saw our son Captain Lawrence G. Yacubian leave to serve
in Afghanistan. He later served in Iraq, and was awarded a Bronze Star for Meritorious Service
in Combat. It is still hard for me to accept that unsupervised federal employees, working in a
rogue agency could be altowed to run amok in this nation that I love.

The first reason that I am here today is to question why National Marine Fisheries Service
Attorneys and Judges have not been indicted. In fact, never mind indictments, none of them
have even been fired. -Apparently it’s not possible to be fired from the civil service. Nearly every
one of them is still working for the Federal Government, despite the findings of the Office of the
Inspectors General Report and Special Master's Case Review that these federal employees
operated with malicious ethics and biased prosecution,

When Special Master Swartwood reviewed my story, he discovered what I have known all
along: that justice was impossible, and that the cards were stacked against me before my case
began. The National Marine Fisheries Enforcement systern within NOAA was rigged by its own
financial self-interest; warped career ambitions, and misplaced motives.

There were none of the legal checks and balances that are granted by our nation’s legal system.
The system violated even the most basic conflict-of-interest standards. Judges and prosecutors
were allowed to maintain eerily close in-house relationships, with little or no oversight during
the prosecution of my case. It's difficult to feel you’re having 'your day in court’, when the
prosecution and the judge hearing your case are literally allowed to go to lunch together while
the court is in recess. It's difficult to feel you’re getting justice when the judge has been
appointed by the prosecuting agency -- and will eventually be paid by the fines and of your
conviction.

With such clear conflicts of interests, this agency upheld its own motives -- not justice. As Judge
Swartwood concluded in his report “...Money was NOAA’s motivating objective.”

The second reason that 1 am here today is to shed light on the abuse of the National Marine
Fisheries Asset Forfeiture Fund. NOAA turned the Asset Forfeiture Fund into a cookie jar for
Enforcement staff. The fines they seized from fisherman like me were lumped into one big
account, from which staff bonuses, company cars, international staff travel, and luxury boats
were financed, with little to no oversight; and no auditing. And, as I noted a moment ago, this
fund was used to pay the salaries of the Administrative Law Judges that heard our cases in their
courtrooms.

One of the nation’s top accounting firms, KPMG, at the request of the Inspector General,
conducted the first audit of the Asset Forfeiture Fund last year, and they could only account for a
little miore than half of it. Forty-seven million dollars remain unaccounted for.
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This isn’t just lax accounting; it’s a violation of the public trust. Was my $430,000 in fines used
to protect fisheries? Did it go toward the purchase of 200 government vehicles for a staff of 1727
Did it go toward a boat described as “luxurious” by its manufacturer that NOAA somehow
thought was necessary for their work? Or was it, perhaps, used to finance all-expense paid trips ~
literally around the world -- for the same NOAA employees who penalized my family to the
brink of bankruptey? 1 don’t know the answers to any of these questions, and neither does
NOAA.

The Asset Forfeiture Fund was not designed to be used in the way NOAA used it. The
Magnuson-Stevens Act clearly states that forfeited funds be used for “expenses directly related
to investigations and civil or ¢riminal enforcement proceedings”. It doesn’t say anything about
buying cars, or about flying folks across the globe for fancy conferences on my family’s dime.
But that’s what happened

in addition to my $430,000 fine, I had to pay in excess of $250,000 in legal fees in order to
defend myself. When the lawyers on the other side work for the only organization that can print
money, legal bills add up quickly. But the damage goes beyond that; not only did my career
disappear with that money, but my family’s heritage and my childrens' inheritance did as well.
My wife’s family farm in Massachusetts, that was in her family for 350 years, is gone. We had to
sell it. Our hope of passing along that property and its story, which spans-almost all of American
history, is no more.

The $649,000 in fines returned by Secretary Locke to several other fisherman like myself is a
good start to restoring trust in the system, but by itself it’s not sufficient.

For those of us who were wronged, we’ve lost careers, years, and our legal fees and other costs
we incurred at the hands of corrupt Federal employees are still unreimbursed.

For those of us who are still in the fishing business, there is still much more to be done before
our faith and trust in our government is restored,

First, more needs to be done to restore the confidence of fishermen in the regulatory system.
Today, 1 ask the Senate to conclusively determine what NOAA did with the unaccounted half of
the Asset Forfeiture Fund; and the $430,000 in wrongly-assessed fines that I was forced to pay.

Second, an independent investigation of NOAA Fisheries rule making is critical. What Preston
Pate and his colleagues achieved in the Agency’s internal report is commendable. But I suggest
that an independent outside investigation conducted by Inspector General Zinser or the
Government Accountability Office is warranted.

Third, better oversight into the funding of science programs is crucial. Independent institutions
that both scientists and fishermen trust must be funded. The institution Dr. Brian Rothschild
helped to found, the University of Massachusetts School for Marine Science and Technology is
an example. Fishermen do not trust NOAA’s intemnal grant-making to fund outside science. In
the past, what they've done is feather their own nests, rather than direct money to the most
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worthy institutions. And this has happened even when the funds come not from their
appropriations, but from industry-funded set-asides which were created to support independent
science.

Finally. I ask the Seriatc to hold accountable the Government Attorneys and Judges that were the
source of this injustice and who are still employed by the federal government. These individuals
cannot be allowed to be 'reshuffled into the deck' ,and be protected within the federal system.
They must be separated and terminated in order for justice and integrity to be restored into this
Agency of the United States Government.

Thank you for listening.
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TESTIMONY OF
STEPHEN M. OUELLETTE, ESQUIRE
BEFORE THE
UNITED STATES SENATE
Committee on Homeland Security and
Governmental Affairs
Subcommittee on Federal Financial Management,
Government Information, Federal Services and

International Security
BOSTON, MASSACHUSETTS
June 20, 2011

Chairman Carper, Senator Brown and members of the Committee:

1 would like to thank each of you for your service to our nation and your particular
attention to issues of concern facing our nation’s fishing industry at a time when
government is under unusual pressure to move forward on a broad range of issues from
our economy, war, healthcare and beyond. The issues facing our Nation’s fisheries are of
considerable concern to our region due to their economic, cultural and social impact.
Natural fish products remain one of the last natural protein source which can be harvested
with use of minimal fossil fuels and require the introduction of no chemicals or fertilizers
into the environment. Nonetheless, we would not be here looking for your help if serious
issues did not exist in the fishing industry that need your immediate attention, and I, and
all of those for whom I work in the fishing community thank you for taking the time to
come to Boston and continue the inquiry into the difficult relationship between National
Oceanographic and Atmospheric Administration (NOAA) and the commercial fishing
industry, and in particular NOAA’s law enforcement and management branches.
TESTIMONY OF STEPHEN M. OUELLETTE

37212010
Page 1

VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00087 Fmt6601 Sfmt6601 P:\DOCS\68010.TXT JOYCE

68010.038



H605-41331-79W7 with DISTILLER

84

As I will explain, 1 am not confident that NOAA and it sub-agency NMES have
the ability to properly manage our Nation’s fisheries, or the associated commercial
industry without significant oversight, by Congress and possibly a National Committee
selected by major stakeholders to ensure that the best interests of the Nation are fulfilled,
as required by the Magnuson Act. I, for one, do not believe NOAA is spending money
properly if the intent is to protect the domestic fishing industry. In the Northeast, the
fishing industry appears to decline in inverse proportion to increases in NOAA’s budget
and we seem to be facing a chronic under-fishing crisis. At the same time as the fleet has
declined, and in turn serious fisheries violations have all but disappeared, fines and
penalties have increased on remaining fishermen, creating an over-enforcement probiem-
too many enforcers chasing too few fishermen.

As some of you are aware, I am a maritime attorney in practice for over 25 years,
and for over fifteen years have represented commercial fishing interests along the eastern
seaboard, from the Carolinas to Maine, primarily on regulatory matters. I am member of
the Maritime Law Association of the United States Fisheries Committee. My
concentration in this area began in 1994, just as Amendment 5 to the Northeast
Multispecies plan was being implemented. 1 have remained involved with the Council
process since then and have worked with fishing interests, the councils, state agencies
and NOAA/NMFS in trying to set a regulatory course that provides for sustainable
fisheries while seeking to preserve fishing communities, including the one in which my
family and I live and work. I am a strong believer in seeing the intent of lawmakers
carried forth utilizing sound science and basic common sense to achieve a reasoned result

that achieves sustainable fisheries, while preserving fishermen. Beginning in the late
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1990°s I began to detect a shift in focus from NMFS and NOAA, as regulations
increased-with many higher level managers becoming at best indifferent, and at worst
highly antagonistic to the fishing industry. Beginning ten years ago, as the number and
nature of enforcement cases increased and fines skyrocketed, I openly questioned what 1
consider to be inappropriate enforcement by the NOAA OLE and the OGC. Over the
course of many years I have raised these issues in meetings with NOAA personnel and
attorneys and in correspondence with my congressional delegation and at fishery council
meetings, copies of some of these are attached. I appreciate the efforts of the
Massachusetts legislature and the Massachusetts Attorney General in helping bring these
issues to the attention of members of Congress which has ultimately led us the IG’s
investigation and now, here. Hopefully we can now finish the process of correcting
issues with NOAA law enforcement and get focus back to the business of restoring our
Nation’s commercial fishing industry.

1 want to make it clear that industry values the commitment of many at NOAA
and NMFS to ensuring the continued sustainability of our fisheries, and to fishermen and
fishing communities. There remain many within these agencies who continue to work
hard to assist fishermen, many of whom have expressed their frustration with the issues
we raise, including some from the law enforcement community itself. Unfortunately,
over the past fifteen years I have come to recognize that much of the management at
NOAA and NMFS has become disconnected from those they regulate to the point that
they are indifferent to the avoidable human tragedy they create. Unfortunately, this
attitude has, in my estimation, spread into the law enforcement community to the extent

that many in OLE and GCLE are completely disconnected from the fishery, having little

TESTIMONY OF STEPHEN M. OUELLETTE
3/2/2010
Page 3

VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00089 Fmt6601 Sfmt6601 P:\DOCS\68010.TXT JOYCE

68010.040



H605-41331-79W7 with DISTILLER

86

understanding of the purpose of regulations, the nature of the industry they are regulating,
the difficulty in compliance, financial strains, economic hardship of running a small
business, economic condition of the fishery and the overall impact of regulations on
fishermen. As a result, enforcement becomes unusually harsh and fines become
unrealistically high for minor violations, and are multiplied where innocuous violations
are repeated due to ignorance, misunderstanding or inadvertence.

The industry was dismayed, but not surprised, when its allegations of abuse by
NOAA Office of Law Enforcement (OLE) and the Office of the General Counsel for Law
Enforcement (GCLE) were substantiated by the Department of Commerce Office of the
Inspector General (OIG) in his report, and by Secretary Locke’s Special Master, Judge
Swartwood. Even I was not prepared for the apparent abuse by the Office of Law
Enforcement of the Asset Forfeiture Fund, and it is difficult for industry to have respect
for an agency that has done so little to reveal the scope of this abuse of public funds,
particularly given the unjust fashion in which these monies were extracted from the
fishing industry.

I have reviewed the Inspector General’s Report and can attest that their findings
correspond to my observations over the past fifteen years, see my letters to Senator
Kennedy and Representative Tierney annexed hereto, Attachments 1&2. While NOAA
has implemented some positive changes, such as a revision in its regulations that placed
on respondents, usually fishermen, the burden of rebutting the appropriateness of
penalties, while denying them the opportunity to discover the basis for the penalty, there
has been little other positive progress. NOAA’s new penalty policy, issued in March of

this year, will create more predictability in assessing fines, but still sets fines at
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unrealistically high levels, such that one error in judgment, such as retaining excess
bycatch, can cost a fisherman his business and life savings.

There is no question that adequate enforcement is crucial to the success of fishery
management plans, however, as the number of participants in the fishery declines, and as
opportunities for “cheating” have been eliminated through such means as mandatory
vessel tracking, onboard observers, daily reporting, and regulations are adopted which
avoid discard issues, one would expect enforcement to be similarly reduced. Part of the
problem in the Northeast has been that as serious violations, like closed area incursions
and illegal landings schemes of the 1980’s have all but disappeared, law enforcement had
elevated simple misunderstandings of complicated regulations into cases with hundreds
of thousands of dollars in fines. Symptomatic were the fines levied on a number of
herring vessels in 1998. These vessels were required to report their landings weekly
though a call-in system, in addition to their monthly vessel trip reports and weekly
landings reports by dealers. Many had made their weekly reports through the State of
Maine. When Maine ceased handling the reporting, a number of vessels fell out of
compliance with weekly reports, but continued to file monthly reports and the dealers,
weekly. Fully aware of which vessels were out of compliance, NMFS managers, who
claimed the weekly information was crucial to avoid over-harvest, did nothing for six
months, and then notified NOAA OLE, not the vessels. Upon notification, all vessels
immediately brought themselves into compliance, but each received fines, up to
$520,000. NOAA spends little -or no money- assisting the industry in dealing with

compliance, and more on meting out penalties to its constituents.
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Nor have the number of enforcers been reduced as the number of industry
participants declined. One of my clients reported over thirty dockside boardings in a 45
day period by Massachusetts Environmental Police. Shortly thereafter, I met with one of
the Environmental Police Officers (EPO) and inquired as to the frequent boardings. The
answer was that under the Joint Enforcement Agreement between the EPOs and NOAA,
funded with monies from the Asset Forfeiture Fund, the Massachusetts EPOs were
required to board federal boats every day. The EPO was very polite and very forthright,
apologizing for the frequency of the boardings, but stating my client’s boat was the only
federal vessel fishing in his region, and the daily requirement could only be met by
frequent boardings. Notably, the fisherman was always found in compliance, and was
gratified that he was not being singled out. Nonetheless, one has to question whether the
need for enforcement should be reduced as the fleet diminishes and electronic monitoring
and government observers have become so pervasive. In effect, just as fishermen over-
harvested fish, enforcers have over-harvested the assets of the fishing industry -simply
put, there too many enforcers chasing too few fishermen.

Vessels and dealers are subject to frequent, unannounced inspection, by armed
Coast Guard, NOAA law enforcement agents and state environmental officers.
Generally, fishermen attempt to comply with regulations but because of regulatory
complexity, and rules that often force captains to compromise safety to avoid having to
discard their catches, violations occur. The regulatory burden is excessive, and my
review of NMFS’s OMB filings under Paperwork Reduction Act Requirements shows

that it dramatically understates the regulatory burden currently placed on fishermen by its
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regulations. Despite the increased regulatory burden, with decreased landings, overall
earnings are decreasing, driving the cost of compliance up proportionately.

While regulatory complexity has increased, the number of fisherman and the time
available for fishing has decreased. NMFS continues to restrict access to fisheries,
despite huge leaps in rebuilding, so cost of compliance rises in the face of declining
profits, with little hope fishermen will ever be able to harvest the fruits of their sacrifices.
Yet NOAA continues to escalate fines and penalties for innocent violations, to the point
that most fishermen are terrified that they, or their crew, will make a mistake that costs
them tens of thousand of dollars and result in loss of their business and their home.

While, in my experience, NOAA agents have generally been cordial to me, with a
few exceptions who have since left or been forced out, the fishermen’s complaints that
they are treated like criminals is consistent with the agents® demeanor and positions as
criminal investigators. | was surprised to see this designation appearing on the agents’
business cards a number of years ago, and the IG’s report reveals why. Fishermen are
approached in the same fashion as criminal suspects, and in a few cases, agents have tried
to use criminal laws to enforce Magnuson provisions, improperly, see my letter to
Senator Kennedy detailing specific cases, Attachment 1. Guns are often displayed and |
have had frequent complaints from fishermen that agents deride them for not showing
agents enough respect. There is a general adversarial nature that seems to occur when
criminal investigators get involved, and not surprisingly, fishermen find it disconcerting.
Unlike most agencies, NOAA does not have civil compliance officers to whom fishermen
can turn to ask questions and avoid costly mistakes. While NOAA agents will respond to

questions, they are not always correct-in one case I was involved in 20 years ago,
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fishermen landed an extra bluefin tuna after they were told by OLE they could take it off
their following year’s quota, only to have it seized when they landed-although the agent
was reportedly polite and apologetic. In other cases, fishermen have arrived at dock and
found their estimate of catch exceeds their allowed limits. Action to bring an
unintentional overage to the attention of enforcement through self-reporting often results
in seizure of catch and hefty fines.

NOAA'’s recent response has been to elevate a number of cases to criminal
violations. While the Magnuson Act intentionally provides for few criminal penalties,
and even the Lacey Act prohibits prohibitions based on underlying Magnuson Act
violations, NOAA agents have started to threaten criminal conspiracy charges for
violations of Magnuson regulations. We have recently seen criminal charges issue for
observer issues and marine mammal violations involving commercial fisherman. In one
instance, a fisherman appears to have been charged for trying to release an entangled
whale from his gear. One of my clients’ businesses was recently served with subpoenas
indicating NOAA has elevated a civil charge of exceeding landings limits into a criminal
investigation. This action is consistent with comments NOAA General Counsel Lois
Schiffer made last year at a symposium held at the Roger Williams School of Law to
review the history of the Magnusson Act. At the meeting Atty. Schiffer indicated her
desire to see amendment to expand penalties under Magnuson, including criminal
prosecutions, private causes of actions, etc... NOAA appears to be finding inventive
ways to pursue criminal actions, contrary to the intent of Magnuson’s drafters.

Sadly, despite years of successful rebuilding the Agency’s promises of restoring

the commercial fishing industry to its former strength has gone unrealized. Predictions
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by the Agency of future gains for ongoing conservation measures are never realized. For
example, in 2004, NOAA justified a significant reduction in the landings, and paring of
the groundfish fleet, by predicting future increases in harvest. I have provided a chart
from the Amendment 13 document showing the predicted harvests for no action and for
the significant reductions required to accelerate rebuilding. This showed landings,
already increasing due to stock rebuilding; increasing to over 200,000,000 pounds of
groundfish by 2010, optimistically theorizing that the break even point for these measures
would be attained in 2036. The groundfish fleet is landing around 60-70,000,000 pounds,
and the break even point will likely not be attained by 3036, See Attachment 3. That the
Northeast Multispecies Fishery has undergone significant rebuilding is unquestionable,
but at the current landings of approximately 60-70 million pounds of groundfish, it is
landing less than 40% of its Annual Catch Limits (ACL). Those ACLs are
conservatively set at only 75% of NOAA’s scientifically calculated Total Allowable
Catch. Recent reports by the Commonwealth of Massachusetts Department of Marine
Fisheries, in conjunction with University of Massachusetts School of Marine Sciences
and Technology indicate that NOAA’s TAC themselves are set arbitrarily low, indicating
that landings could be as much as 60% more than currently permitted. NOAA’s policies
have resulted in an extended period of chronic under-fishing. 1 recently calculated losses
in the Northeast Multispecies fishery to be as much as $200,000,000 per year. Similar
under-fishing has been occurring on other species such as monkfish and swordfish, with
between $300,000,000 and $500,000,000 in direct landings being lost every year in the
New England region, see underfishing memorandum and attachments, Attachment 4,

(Although this memorandum is a year old, the figures remain largely unchanged.). Since
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some of these fish are harvested under international treaties, in swordfish, in particular,
uncaught quota may result in permanent transfer of our quota to foreign nations.
Economists apply a four to one multiplier to landed value as an indicator of overall
economic activity and the this region alone is losing as much as $2,000,000,000 in
economic activity each year, representing tens of thousands of jobs and hundreds of
millions of dollars in lost tax revenues for both the federal and state governments.

In 2004, the groundfish fleet numbered 1,200 vessels; it now numbers less than
500, and predictions are that it will further consolidate to as few as 250. At the same
time, the budget of the Northeast Regional Office has climbed from approximately $20M
in 1998 to as much as $80M, with the number of full time employees increasing from
around 100 to 170, in inverse proportion to the number of active fishing vessels. When
the fishery became limited access in 1994, the New England Fishery management
Council took pains to protect the nature of the fishery as a small business model. Vessels
were constrained by their size and horsepower, and permits could not consolidated.
Under Amendment 7, approved in 2007, limits were placed on landings from inshore
areas to protect the inshore fleets. Eventually, as scientific mandates required significant
reductions in the fishing activity allowed each vessel, under Amendment 13, only after
extensive, often contentious debate was limited consolidation allowed through days at sea
leasing. Vessels were allowed to transfer their available fishing days. The latest iteration
of management has been the “catch share” program. As the March 8, 2011 testimony of
Mr. Vito Giacalone, Policy Director of the Northeast Seafood Coalition before the Senate
Subcommittee on Oceans, Atmosphere, Fisheries and Coast Guard indicated, the so-

called sector system was forced on the industry as the only option NOAA would accept
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for dealing with the Agency’s interpretation of statutorily mandated Annual Catch Limits
and Accountability Measures. This system casts off all of the protections the NEFMC
had implemented from 1994 through 2004 and allows virtually uncontrolled
consolidation of the New England groundfish fishery. As this process was unfolding, one
NOAA social scientist, reviewing similar consolidation plans from around the world
concluded:

“The primary social impacts that have been documented in empirical cases

involving consolidation (explained in greater detail below) range from

employment loss, decreased income, decreased quality of life, changing relations
of production, structural disadvantages to smaller vessels and firms, dependency
and debt patronage, concentration of capital and market power, inequitable gains,
regulatory stickiness, reduced stewardship, decreased community stability, loss of
cultural values and so on.”

Social Assessment Literature Review: Leasing and Permit Stacking, Olsen, 1.

Northeast Fishery Science Center, August 9, 2009, Attachment 5.

As consolidation is increasing in the Northeast Multispecies fishery, attempts are
being made to set up “permit banks” using state and federal funding to protect and
preserve “small boat” fleets, in effect expending public monies to avoid the predictable
problem of allowing consolidation.

As noted in the recent Preston Pate report, NOAA is doing a poor job managing
the fishery, with an inefficient bureaucracy, largely untrusted by its constituency. Clearly
not good governance, nor a reasonable expenditure of federal funds.

The upshot of all of this is that landings are not increasing, and more and more
available fish is left in the ocean each year, where unlike money in the bank, it eventually
dies of natural mortality and is wasted, contrary to Magnuson’s stated purpose. Jobs are

lost, coastal communities decline, traditional ways of life and culture are undermined and

the consuming public loses a healthy source of protein-never has NOAA even considered
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the impact on public heath. As government expenditures on fishery management in the
Northeast rise each year, the industry decreases in almost inverse proportion. If Congress
intends for NOAA
to provide for the preparation and implementation, in accordance with national standards,
of fishery management plans which will achieve and maintain, on a continuing basis, the

optimum yield from each fishery
16 USC Sec. {801 (BO(S)

as stated in Magnuson, it is falling abysmally short, while hundreds of millions of pounds
of fish go unharvested from our oceans.

In short, NOAA is doing a very good job of expending government monies if the
intent of Congress is to create the world’s largest aquarium off of New England, but a
very poor job if the intent is to protect our domestic fishing industry. In the Northeast,
the Agency continues to encourage costly “catch share” schemes which force excessive
consolidation, driving many out of the industry, in the face of chronic under-fishing.
Systematic Problems

The real issue here is NOAA’s apparent disconnect and lack of concern over the
future of the commercial fishing industry, fishing communities and the fish consuming
public. As such, NOAA and NMFS need a complete overhaul, the agency’s need to be
instilled with the concept that Magnuson is not just about conservation. It is also about
feeding a Nation, fueling an economy, supporting communities and preserving our
heritage. Sadly, these values are seldom carried out in NOAA’s poliéies.

Factors which Must Be Addressed

i. Initially, NOAA has become an agency where fishermen find few friends
or supporters, or at least very few who can afford to voice their support for fear or
retaliation. Council membership seems to be awarded by NOAA based on political
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support, not on the needs of the fisheries. Unless and until NOAA management takes a
new approach to the fishing industry, there will never be positive change. Establishment
of a National oversight committee comprised of stakeholders, chosen by stakeholders,
could address this problem.

2. Enforcement must be used as a positive tool to educate fishermen and help
them avoid violations of complex rules. Compliance, not fines should be the goal. Port
agents used to fill this role for fish dealers, and sadly, with their elimination, dealers have
a harder time staying compliant and the quality of data has deteriorated. Similarly,
NOAA agents seldom do friendly checks of vessels and have lost the discretion to allow
a vessel to get back into compliance without issuing a violation. Use of criminal
investigators creates a hostile atmosphere, and should be limited to cases where criminal
action is suspected-notably most Magnuson violations can not be pursued criminally and
are expressly excluded from the criminal provisions of the Lacey Act.

3. The Asset Forfeiture Fund must be separated from NOAA OLE and OGC.
These funds should be used to meet compliance needs of the industry-observer coverage,
outreach programs, cooperative research and industry-funded science.

3. NOAA must implement a regulatory review process to ensure that rules
make sense, and ensure that unintentional violations of complex rules are not punished
too harshly, if they need to be punished at all.

4. NOAA performance needs to be tied to achieving Optimum Yield, as
specified by Magnuson. Where, as in the Northeast, chronic under-fishing occurs,
NOAA should be tasked with closing the gap between allowable and actual catches to

achieve Optimum Yield, including assessing its interpretation of the Magnuson Act, and
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recommending changes to correct the Act where it is seen as preventing achievement of
Optimum Yield.

5. Congress needs to address the conflict between needs for ten year
rebuilding programs and the cost benefit of such short rebuilding periods.

6. Congress needs to investigate whether NOAA is improperly elevating
Magnuson violations to criminal cases.

7. Congress should amend the Magnuson Act to allow de novo review of
penalties in excess of $10,000 or sanction in excess of 90 days by Article Three judges.

8. Congress should place a 12 month statute of limitations on violations, to
prevent NOAA from data-mining scientific data collections to conjure up prosecutions.

10.  Congress needs to reduce the scope of NOAA’s fining and sanction
authority, and limit fines for repetitive, technical non-compliance, as does OSHA. Large
fines for technical violations should not be imposed unless the permit holder has refused
to bring himself into compliance. Although NOAA claims a Fix [t Ticket process exists,
it is used sparingly in the Northeast.

12. Procedural regulations should provide for partial judgments to eliminate
unsupported claims prior to hearing.

Conclusion

NOAA’s use of federal funds, including the Asset Forfeiture Fund is doing little
to protect the domestic fishing industry in the Northeast, and is actually working to
undermine our traditional values. The system of law enforcement is horribly broken and
has caused, and continues to cause, unjust and unwarranted impacts on hard working

members of our fishing industry. Some positive progress has been made, but clearly
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excessive funds are currently being expended that could be put to better use in science
and streamlining the management process. Where fishermen once feared most the perils
of the sea, their own government has become an even greater threat. | urge you to force
this Agency to reform and make it work to benefit the American people, including those
in the fishing industry, as the Magnuson Act requires. Absent strong, positive action, not
only will a way of life be lost and fishing communities further devastated, but confidence
in the very fabric of our government will be undermined in an irreparable manner.

I thank you again for looking into the issue on behalf of fishermen, their
communities and the consumers who rely upon the fishing industry for wholesome
seafood.

Respectfully submitted,

18/ Stephen M. Quellette
Stephen M. Ouellette, Esquire
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Written Statement of
Brian J. Rothschild
Montgomery Charter Professor of Marine Science,
University of Massachusetts Dartmouth
Chair, Mayor's Ocean and Fisheries Council

Hearing “How is NOAA Managing Funds to Protect the Domestic Fishing Industry?”

Before the
Subcommittee on Federal Financial Management,
Government Information, Federal Services, and International Security
United States Senate

Boston, Massachusetts
June 20, 2011

Members of the Committee, thank you for the opportunity to testify before you this
morning. My name is Brian Rothschild. Iam the Montgomery Charter Chair of Marine
Science at the University of Massachusetts Dartmouth. I also chair the Mayor's Ocean
and Fisheries Council in New Bedford, Massachusetts, the largest fishing port in the
Nation in terms of value. Qur Council is a sounding board for much of the Massachusetts
fishing industry. 1bring you their greetings.

I have been asked to address, “...how NOAA’s National Marine Fisheries Service
(NMFY) is handling money allocated to assist New England fisherman transition to a new
catch share fishery management system.” [ recognize that this subcommittee focuses on
federal financial management so I will focus my testimony, as requested, on the
performance of the catch-share fishery management system in the northeast to show how
funding for the catch-share system could be used more effectively. Finally, I will provide
advice on strategies that should be adopted to redirect programs and minimize fiscal
waste.

There is no way to completely isolate NOAA northeast fisheries catch-share funding
from NOAA northeast fisheries management funding. Funding for stock assessments,
research vessel operations, cooperative research, Council operations, regional fishery
management operations, etc. are all part of NOAA fisheries management and its catch-
share orientation. Thus, “handling money” vis-a-vis catch shares should really relate to
the entire NOAA fisheries operation in the northeast.

Handling of money can be proper or improper. There is plenty of evidence for improper
handling of funds. For example, the Inspector General’s report, the Swartwood report,
and the asset forfeiture fund issues all point to improper use of authority and funds. The
Preston Pate report reflects a broken, disenfranchised, and needlessly expensive
management system. Because the management system is supposed to be working
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smoothly, consistent with the intent of Congress, it is fair to say that the Pate report
identified serious problems that reflect improper use of funds.

There is, however, a third misuse of funds that is often more serious. This misuse
involves failure to reprogram extant budget resources from low to high priority programs.
This is insidious because it translates the failure to reprogram into perpetually inflated
budget requests: hundreds of millions of dollars are at stake.

With all of this as a setting, we return to the original question posed by the subcommittee:
performance of funds allocated to the catch-share system.

The catch-share system, NOAAs primary initiative in the northeast, got off to a bad start.
Contrary to the National Environmental Policy Act, this major federal initiative was not
exposed to the analysis, planning, and public vetting that ordinarily is required of a major
federal action. Among other things, there was significant controversy on the allocation of
fish, significant shortfalls in the economic analysis, and an articulation of alternatives.
Even though the adoption of the catch-share system was debated for 3.5 years by the New
England Fishery Management Council, the inception of the catch-share system was not
accompanied by a handbook on how to move forward, and the industry continues to be
forced to muddle through on issues that range from day-to-day operations to items as
fundamental as “consolidation caps.”

In order to appreciate how well we are expending our fiscal resources in catch-share
management, we should have metrics of performance. This is a key issue for this
subcommittee. We may know how much the catch-share program costs, but we do not
know what we are receiving for these expenditures. Remarkably, the launch of the catch-
share system was not accompanied by any evident plan to monitor economic
performance. This omission is not only remarkable from the point of view of an evident
lapse in good public policy, it is also remarkable because it violates the clear intent of
Congress stipulated in National Standard 8 (which requires that the agency take into
account social and economic data when formulating fisheries management plans).

Let’s take stock of where we are in assessing the performance of the catch-share
management system. We are one year into its implementation. The reports that we have
focus on revenues. There is practically no understanding of the costs, and so the revenue
statistics are virtually meaningless. In addition to costs associated with fishing
operations, we particularly need costs to the government associated with subsidization of
catch-share management (e.g., observers). Also, we need costs associated with lease
transactions and jobs. There are, in addition, many subtle but important problems that
have not been addressed, such as using public funding to generate cadre of “slipper
captains.”

While on one hand we know very little about the details of the day-to-day economic
performance of the catch-share system, we have a pretty good overview. We canuseas a
point of departure the days-at-sea system that preceded the catch-share system. The
days-at-sea system was widely disliked. There were at least two characteristics of the
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days-at-sea system that were not sustainable: 1) the number of days-at-sea of fishing per
year per boat became very small (e.g., 20 days), and 2) severe underfishing resulted in an
annual loss of fish to fishing communities that amounted to about 100,000 tons per year.

One would have thought that the implementation of the catch-share system would have
eliminated severe underfishing. But regulations maintained under the catch-share system
did not account for the mixed-species nature of the fishery, and instead of catching
95,000 tons of fish as deemed possible by NOAA scientists, the catch amounted to
33,000 tons. This waste of 62,000 tons of fish has a value of about $200 million at the
dock, or $800 million by the time it reached consumers. To put this amount of waste into
perspective, consider that discussions relative to buying out the fleet have indicated that
$50 million might be a reasonable number.

A particularly interesting statistic relating to performance is that the landings in 2010
under the catch-share system are identical to the landings in 2009 under the days-at-sea
system: 33,000 tons. Surely the catch-share system is more expensive both to the public
and private sectors and, as a consequence, one might have to conclude, as the data roles
in, that the catch-share system was not a big improvement over the days-at-sea system,
except to those who were reallocated reasonably large quantities of resource.

So given these observations, could the agency do a better job of “handling money?” The
answer is definitely affirmative. NOAA needs to reprogram resources to demonstrate to
folks in the street that fisheries management is not broken. This will not be an easy task
inasmuch as many of these issues and problems have been existent for a long time, and if
there were a will within the agency to solve the problems, they would have been solved.
Because some of the problems have been extant for many years and some have been
induced or exacerbated recently, it is necessary to arrive at both short-term and longer-
term strategic solutions.

The short-term problems are relatively easy in the sense that we all know the symptoms
as they have been articulated in, for example, the Pate report. We have to move from
symptoms to solutions. We need a time-phased action plan to 1) develop critical mass
capabilities for economic analysis, 2) identify and minimize constraints to obtain
optimum yield, 3) conduct an analytic study to open closed areas (30% of Georges Bank
is closed to fishing with no apparent justification), 4) begin planning immediately to
facilitate optimal harvest for the 2010 year class of haddock, 5) improve regulations and
management, 6) develop an effective communication plan, 7) invest in cooperative
research, 8) seek new and innovative approaches to stock assessment, including multiple
species interaction and the ocean environment, and 9) incorporate mixed stock exceptions
into fisheries management plans.

Of particular importance in the mix of these activities is the development of revamped
critical mass cooperative research programs. Industry needs to become more
substantially involved in the collection of data for stock assessments. A great example of
cooperative research has been the scallop success story. Ten years ago NOAA declared
that the scallop fishery was overfished and the scallop stock required a ten-year
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rebuilding period. The industry disagreed and sought techuical advice from the School
for Marine Science and Technology (SMAST) at the University of Massachusetts.
SMAST found that the scallop stocks were several times larger than indicated by NOAA
research. As a result, the secretary of commerce opened the fishery, and this resulted in a
conservation and economic bounty of roughly $250 million per year for the past ten
years. Cooperative research will yield data that cannot be otherwise obtained and will
promote the fractured good will of the fishing industry.

From a strategic point of view, reforming a broken fisheries management system in the
northeast is a major undertaking. We need to move beyond describing symptoms. We
need an action plan. Where is the action plan? And how can an action plan be developed
without the buy-in of those who are most affected, the fishing industry?

[ do not believe that NOAA is well placed to develop a shared vision of reformed fishery
management. Rather [ think the Congress needs to form a commission that reports to
Congress that develops the action plan to reform fisheries management in the northeast.
The strategic plan should involve a five-year time horizon. The commissioners should be
drawn from various interest groups, with a clear majority of the fishing industry. The
commission should have a finite life, delivering the strategic-level plan in 12 months after
it is fully staffed and operational. Staffing should be seconded in part from NOAA.
Funding should be derived from existing budget resources.

The fact that the fisheries management system in the northeast is widely viewed as
broken, needs analysis with regard to how it arrived at its present state. As stated earlier,
many of the problems have been long standing. I believe that a lack of checks and
balances in the previous administration has led to practices and policies that are wasteful
and fiscally unwise. Unfortunately, many of the questionable practices and policies have
been propagated under the current administration. The common theme that runs through
all of these issues is a lack of accountability stimulated by a lack of organizational checks
and balances. Installation of a system of checks and balances requires an innovative
institutional arrangement such as a National Fisheries Management Board. The Board
would ensure that fisheries management responded to the intent of Congress, was
innovative and state of the art, and that anyone who is disaffected could receive a fair
hearing. An analogue to such a board is the relation between the National Transportation
Safety Board and the Federal Aviation Administration. The creation of the Fisheries
Management Board would be funded by existing funds,

To conclude, fishery management in the northeast is perceived to have lost its way. We
need to create an ad hoc commission that reports to Congress to develop a strategic
action plan that has a five-year time horizon that gets fisheries management back on
track. This strategic management plan should include a countervailing board that ensures
the operation of fair process, innovation, conservation, and economic welfare.
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HEARING OF THE SUBCOMMITTEE ON FEDERAL FINANCIAL MANAGEMENT, GOVERNMENT INFORMATION, FEDERAL
SERVICES, AND INTERNATIONAL SECURITY

“How Is NOAA Managing Funds to Protect the Domestic Fishing Industry?”

Monday, June 20, 2011

Post-Hearing Questions for the Record

Submitted to Mr, Eric Schwaab

From Senator Scott P. Brown

QUESTIONS FOR THE RECORD

Mr. Schwaab
Assistant Administrator for Fisheries, National Oceanic and Atmospheric Administration

1. Question: On june 16, 2011, NOAA recently released a Clifton Gunderson LLP audit of the Asset
Forfeiture Fund, reflecting findings for the year ended March 31, 2011, This balance sheet audit
provides top-level cash flow information but facks details about the categories of spending from
the AFF —~ i.e, exactly what the money was spent on.

Can you please provide a detailed description of AFF spending for the time period covered by the
Clifton Gunderson LLP audit?

Answer: The Program Cost section of the Statement of Net Cost (page 7 of the audit) provides a
summary-level description of the categories of spending from the AFF. In addition, the attached
spreadsheet on Program Costs provides a more detailed breakout of AFF spending for the time
period covered by the audit.

2. Question: The above-references Clifton Gunderson LLP audit mentions two “significant
deficiencies” in the operation of the Asset Forfeiture Fund. These were described as “Inadequate
quality control review of financial statements” and “Non-compliance with Debt Collection
Improvement Act and Treasury guidelines.” What steps has NOAA taken to correct these issues?
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Answer: Clifton Gunderson issued an unqualified opinion (the best possible) on its audit of the Asset
Forfeiture Account. Although the outcome of the audit was positive, the audit mentions two
deficiencies that NOAA is currently working to address. The audit included one deficiency in internal
controls over financial reporting in which reimbursable funding accounting policies were used rather
than the accounting policies relating to revolving/special funds. The auditors stated that the
accounting treatment as a reimbursable fund was inappropriate for the AFF since it is a special fund.
NOAA currently does not have the authority to account for the fund as a special fund. To address
this finding, in the fiscal year {FY} 2012 President’s budget request to Congress, NOAA has requested
the authority for the AFF to be contained in a special fund appropriation beginning in FY 2012.

In addition, the NOAA Finance Office has initiated the necessary data calls for information required
for the preparation of the AFF financial statements, and developed a checklist of required
information, presentation, and support to ensure adequate quality review of the financial
statements.

The audit also included one deficiency regarding noncompliance with the Debt Collection
Improvement Act and Treasury guidelines for referring debt to Treasury. Clifton Gunderson noted in
its audit that NOAA did not refer unpaid fines to the Treasury for debt collection in a timely manner.
To address this finding, NOAA currently has a workgroup to review the backlog of collections cases,
which includes cases eligible to go to Treasury for collection in accordance with the Debt Collection
Improvement Act. It is the objective of this workgroup to have the reviews completed and, as
necessary, the backlog of cases eligible for collection submitted to the Treasury by December 30,
2011.

Question: On May 27, 2011, my staff provided a list of documents to NOAA's legislative liaison,
with a request that these documents be produced by June 13, 2011. My staff received a small
number of documents on Friday, June 17, 2011. Following up on that request, can you please
provide the following:
a. Status of NOAA’s workforce review and copy of when reviewed?

- specifically how that policy relates to the ratio of civil to criminal investigators.

Answer: NOAA's Office of Workforce Management and Office of Law Enforcement are
currently working to complete a detailed Workforce Analysis. This analysis wilf provide
recommendations to NOAA leadership on the appropriate balance of enforcement officers
and special agents, While we are finalizing that analysis, NOAA is working to emphasize
compliance assistance activities, particularly in the Northeast. Additionally, we are
beginning to increase the number of enforcement officers around the country.

b. Copy of contract(s) with Hellerman Associates and Gerald Hellerman and Julia Hellerman,
- was travel included in contract if so to where and how much was spent on travel per
contract or order, period of performance, amount and award, competitive or sole source
and was the contract paid with AFF funds?

Answer:

Helierman Associates ~ Attached are contracts between NOAA and Hellerman Associates
(Gerald Hellerman) from 2004, 2005, 2006 — 2008, and 2009 - 2011. Information regarding
Gerald Hellerman’s hourly rate has been redacted as a trade secret, under 5US.C. §
552(b)(4). The NOAA Office of Acquisitions and Grants, which retains NOAA’s contracts on

2
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file, follows the guidance found at Federal Acquisition Regulation {FAR) 4.805 for retention
and disposal of contract files. Under this provision, contract files are retainad for 6 years
and 3 months. Accordingly, NOAA no longer possesses copies of contracts with Hellerman
Associates prior to 2004.

The most recent contract with Hellerman Associates, from 2009-2011, was a competitively
awarded contract. The contracts for Hellerman Associates from 2004-2008 were sole
source contracts.

Information regarding the period of performance, and the amount and award of the
contracts with Hellerman Associates, is contained in the attached materials. Each of the
contracts with Hellerman Associates was funded out of the AFF,

The 2009 contract with Hellerman Associates specifically provides that “the contractor will
be available to travel to diverse locations to provide expert testimony and advice, training,
case assistance, and other financial analysis on short notice . . . on an as needed basis” (2009
Hellerman Associates contract, at p. 4).

The 2006 contract with Hellerman Associates requires that Gerry Hellerman “perform such .
.. services as are reasonably necessary to provide financial analytical support,” and that “a
minimum amount of trave! may be required on an as needed basis.” {2006 Hellerman
Associates contract, at pp. 3,7)

The 2005 contract with Hellerman Associates requires that Gerry Hellerman “be willing to
provide training and technical assistance to GCEL attorneys, and other NOAA employees as
necessary, relating to gathering and utilizing financial information from alleged violations.”
(2005 Hellerman Associates contract, at p.3}. The contract further provides that “the
contractor shall be required to travel to various locations through out [sic] the United States
to provide expert testimony, training, case assistance, and other financial analysis.” (2005
Hellerman Associates contract, at p.4).

The 2004 contract with Hellerman Associates requires that Gerry Hellerman “perform such .
.. services as are reasonably necessary to provide analytical support,” but has no specific
travel provisions.

Ms, Julig Hellerman ~ Also attached are contracts between NOAA and Julia Hellerman from
2004-2005, 2006, and 2007-2009. in 2009, Ms. Hellerman was hired by NOAA through a
government contracting service, Tiger Personnel Services, Inc. {Tiger Personnel). The 2009
contract with Tiger Personnel for Ms. Hellerman's services is attached. NOAA has not
contracted with Ms. Hellerman since August 2010. information regarding Ms. Hellerman's
hourly rate has been redacted as a trade secret, under 5 US.C. § 552{b}{4). Ms.
Hellerman's social security number has been redacted under 5 U.S.C. § 552{b}{6).

The 2007-2009 contract with Julia Hellerman and the 2009 contract with Tiger Personnel
were competitively awarded contracts. The contracts with Ms. Hellerman from 2004-2006
were sole source contracts.
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information regarding the period of performance, and the amount and award of the
contracts with Ms. Hellerman and Tiger Personnel, is contained in the attached materials,
Each of these contracts was funded out of the AFF.

The 2004 - 2005 contract with julia Hellerman states that “a minimum amount of travel may
be required on an as needed basis.” {2004 - 2005 Julia Hellerman contract, at p. 3}

The 2006 and 2007 — 2009 contracts with Julia Hellerman require that Ms. Hellerman “travel
to the NOAA Offices” located throughout the country. (2006 Julia Hellerman contract at 10;

2007 — 2009 Julia Hellerman contract at 8). The 2009 contract with Tiger Personnel provides
simifar language. {2009 Tiger Personnal contract, at p. 4).

¢. Current policy for the awarding of enforcement bonuses or other incentives to NOAA Office of
taw Enforcement or General Council for Enforcement Litigation

Answer: NOAA's Office of Law Enforcement and Office of General Counsel for Enforcement and
Litigation follow the policies and procedures of the Department of Commerce performance
appraisal system and award programs. Materials were enclosed with the June 17 letter
regarding these items,

d. Current policy for investigation of NOAA charge card misuse and procedure for referral to
outside faw enforcement.

Answer: NOAA foliows the reguirements of the Department of Commerce's purchase card
policy. The January 2010 Commerce Acquisition Manual addresses the establishment and
maintenance of accounts, card use, and program oversight and surveillance. The manuai,
enclosed with the June 17 letter, contains sections specifically regarding approvals,
reconcifiations, recordkeaping, management controls, risk management, and fraud, waste and
abuse.

e, Personnel actions including reprimands, warnings, demotions, terminations, or other
corrective notices/actions in the NOAA or Commerce Department personnel files of:
- Dale Jones

- Charles Juliand

- Andrew Cohen

- PatKurkle

- Office of Law Enforcement/General Counsel attorneys now employed or employed at any
point since 1995,

Answer: The information requested is protected from disclosure to the public by the Privacy
Act. However, as we understand this to be a request on behalf of the Committee, we will
work with appropriate subcommittee staff to provide responsive information in accordance
with the law and respective of employees’ privacy rights.

f.  Terminations or other personnel actions including reprimands, warnings, demotions,
terminations, or other corrective notices/actions in NOAA’s Office of Law Enforcement or
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General Council for Enforcement Litigation misconduct since 1995 ~ please specify action
taken and 1-2 sentence reason. No names or personal identifiable information is requested.
Please also include aggregate number of actions taken over the time period.

Answer: The information requested implicates the privacy interests of NOAA employees.
However, we will work with appropriate subcommittee staff to provide responsive information
in accordance with the law and respective of employees’ privacy rights.

Number of violent crimes involving NOAA since 19952

Answer: Enforcement services within the Office Law Enforcement are primarily provided by
Special Agents (OPM classification 1811) and Enforcement Gfficers {OPM classification 1801).
Both positions are credentialed, armed law enforcement officers.  Special Agents are primarily
engaged in investigating violations and Enforcement Officers are engaged in monitoring
regulated activity, conducting education and outreach, and deterring violations by their
presence and by handling less complex violations that can be resolved in a short time span and
involving less resources.

Both Agents and Officers can be engaged in situations involving the threat or exercise of physical
force. Every year OLE staff is confronted with the need fo investigate 30 to 40 cases of
interference, intimidation, harassment, and assauit. The most frequent targets of these
violations are fishery observers; on occasion, OLE staff is the victim of these violations. These
violations are normally criminal in nature and handled as criminal matters.

The law enforcement authority, training, and equipment, including weapons, are vital tools in
suppressing violence and de-escalating potentially dangerous circumstances as OLE staff
monitor, enforce and investigate violations of fishery management regulations. While OLE staff
are often not directly involved with “violent crimes,” ensuring the safe conduct of OLE activities
through these tools is critical as is the case with all natural resource law enforcement.

While many MSA regulations are enforced through civil mechanisms, mis-reporting and fraud
can be handled as criminal violations under the U.S, Code. Compliance with regulations often
requires sacrifice on the part of fishers and creates economic tension between short term and
long term interests, Within this environment the performance of enforcement staff is enhanced
by their fraining and authority.

h. Copy of {lifton Gunderson July report when available?

- Will the Clifton Gunderson report be made public ~ if so when?

Answer: The report of selected micro-purchase transactions was issued by Clifton
Gundersen on August 5, 2011. The report was made available on August 25%. The review's
purpose is te obtain sufficient and appropriate evidence based on the agreed-upon
procedures in accordance with attestation standards in order to determine if the internal
controls over AFF micro-purchases are effective and if AFF micro-purchases are in
compliance with applicable laws, regulations, and contracts that have a significant effect on
the review cbjectives.
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i.  Does NOAA have plans to examine the years prior to April 1, 2010, as was done in the Clifton
Gunderson LLP June 2011 audit, what constituted the fund (source of funds as indicated on
page 13 of the audit} and as is stated on page 7 of the audit -what the monies in the fund were
spent on?

Answer: After studying the cost and the time it would take for Clifton Gunderson LLP to perform
a retrospective audit for years prior to April 1, 2010, it was determined that a retrospective look
of specific micro-purchase transactions from fiscal years 2005 to 2010 should focus on the type
of transactions that the inspector General had raised concerns about in the July 1, 2010 report
on the AFF, This report of selected micro-purchase transactions was issued by Clifton
Gunderson on August 5, 2011 and was made available on August 25™.

in regard to source of the funds indicated on page 13 of the audit, these funds are proceeds
from the sale of seized property that is not available for use by the AFF. A deposit fund is used
o record assets seized by NOAA under the MSA and other marine resource laws, which are
being contested (i.e., have not yet been voluntarily abandoned or forfeited pursuant to
administrative or judicial proceedings). This deposit account was established for this sole
purpose. Until the seized assets are either voluntarily abandoned, or there is legal
determination through an administrative or judicial proceeding that the seized assets should be
forfeited, NOAA does not have authority to use those seized assets pursuant to section 311 of
the MSA {which grants authority to use sums received as “forfeitures” of property, not seized
property).

In terms of what the monies in the fund were spent on (page 7 of the audit), the Program Cost
section of the Statement of Net Cost provides a summary-level description of the categories of
spending from the AFF. In addition, the attached spreadsheet on Program Costs provides a
more detailed breakout of AFF spending for the time period covered by the audit.

j. Copy of Management letter cited on page 2 of Clifton Gunderson’s June 2011 report?

Answer: The Management Letter was issued on August 5, 2011 and was made available on
August 257,

k. Status of NOAA’s enforcement priorities and copy of draft when completed?

Answer: In September 2010, NOAA issued a final process for establishing national and regional
enforcement priorities after seeking public comment on the process. During fail 2010 and
spring 2011, NOAA received input from stakeholders on potential priorities and worked
internally to develop draft priorities. The draft priorities are now undergoing final NOAA review.
Once approved, the draft enforcement priorities will be released for additional public input.

4, Question: On June 17, 2011 NOAA Office of Legislative Affairs director John Gray sent a letter to
my staff stating that “NOAA has discontinued use of the U.S. Coast Guard administrative law
judges and is working with the Office of Personnel Management to transition to another system.”

Can you please describe the reasons for discontinuing the use of USCG AlJs, the name of the body
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that now hears those cases formerly heard by USCG Als, and progress made in securing a new
permanent hearing body for fisheries cases?

Answer: While the Special Master did not find bias or conflict of interest on the part of the Coast
Guard ALs, the Secretary determined that transitioning to new Administrative Law Judges as part of
our comprehensive reform efforts is necessary to address the Special Master’s finding of a
perception of bias by some in the Northeast and to ensure confidence in the fairness of the
administrative process as we make sweeping reforms.

In May, NOAA advised your office that it is working with the Office of Personnel Management to put
in place new arrangements for Administrative Law Judges in enforcement actions, and that the
approximately 40 cases pending as of May before a Coast Guard ALJ will continue to be assigned to
that ALJ, and for a limited time, the Coast Guard Als will also hear any new cases. We are moving
forward as expeditiously as possible to identify alternative ALJ arrangements. OPM has provided
alternatives, which we are pursuing.

Question: Mr. Gray's above-referenced letter to my staff also mentioned a Compliance Assistance
pilot program in the Northeast, including a compliance liaison, an outreach specialist, and eight
new enforcement officers. Please comment on the success of this pilot program and whether you
intend to make this a permanent program? Also, are there plans for hiring a national compliance
ombudsman, as recommended by the Commerce Inspector General?

Answer: While the compliance assistance program is still in its formative stages in the Northeast, it
is beginning to show results. Much of the groundwork for introducing the new compliance program
has been through walking the docks and talking with industry members in New England’s major
ports, as well as answering questions about the regulations, meeting with fish dealers and auction
houses, and explaining the new program and how we can be of help to the industry. Personnel are
meeting with fishermen and others in a variety of venues {e.g., Maine Fishermen’s Forum, Council
Meetings, Commission meetings, etc.) to listen to and work with them on issues. Per former
Secretary Locke’s direction, NOAA's Office of Law Enforcement is working to expand these efforts
nationally.

NOAA has renewed its commitment to improving the agency’s relationship and communications
with fishermen and enhancing their understanding of fisheries science, regulations and enforcement
activities on the local, regional and national scale. However, NOAA does not plan to hire a national
ombudsman. As set forth in its response to the OIG’s September 2010 report at pp. 4-6, “the earlier
Ombudsman program in the Department was problematic. Moreover, the Small Business
Administration (SBA) aiready has a National Ombudsman to whom small businesses, including
fisherman, can bring their concerns about excessive or unfair federal regulatory action. Since June
2008, NOAA's charging documents have included a notice regarding the respondent’s ability to file a
complaint with the SBA National Ombudsman, and NOAA plans to include a similar notice in
materials prepared for purposes of compliance assistance, in addition to the current notice on the
OLE website. Notably, in its recent annual reports to Congress (for FY2008 (submitted) and FY2009
{draft, to be finalized soon)), the National Ombudsman for the Small Business Administration has
given NOAA straight A’s on matters of regulatory fairness and responsiveness, including in matters
regarding compliance assistance. Thus, rather than appointing another ombudsman, we are taking
a more comprehensive approach.” See Report at the following link:
http://www.noaa.gov/lawenforcementupdates/NOAA%20Response%20to%2001G%209%2023%201
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0%20Report%20Appendices%201-3%20--
%2011%2022%2010%203nd%20Supp%20%20App%20%204-5%20--%2011%2029%2010.pdf.

Question: The Magnuson-Stevens Act, in its most recent reauthorization, provides for a Coast
Guard Enforcement Working Group coordinator by the Commander of the First Coast Guard
District. The law states that this group shall meet at least four times a year and include a diverse
group of fisheries stakeholders. :

My staff contacted the First Coast Guard District and was informed that this group is no longer
meeting and that there are no plans to call future meetings. The lack of regular, informal,
collaborative meetings with enforcement leaders has been a major complaint among Northeast
fishermen. It appears that the authors of the Magnuson-Stevens Act specifically established this
group in the Northeast to provide such a venue, in addition to the regional fisheries councils.

Do you support the resumption of this working group’s meetings, as provided by the Magnuson-
Stevens Act? If not, does NOAA currently have or plan to establish a similar group?

Answer: NOAA supports these meetings and the Office of Law Enforcement will work in consultation
with the U.S. Coast Guard to resume these meetings or similar ones.

Question: The Commerce Department Inspector General found that “Although fishing regulations
promulgated by the Fisheries Management Councils are complex and can change significantly,
NOAA appears overly rigid in its interpretation and application of provisions of the regulations.
This contributes to industry's negative belief that NOAA only exercises its regulatory discretion to
its own benefit.”

In your testimony, you spoke of restoring trust between NOAA and the fishing community. A
major complaint | have heard is that NOAA has punished fishermen for unintentional or minor
violations that occur in the context of overall compliance. What steps has NOAA taken to alleviate
the rigidity described by the Inspector General?

Answer: While NOAA does not believe it has been overly rigid in its interpretation and application of
provisions of the regulations or has exercised its regulatory discretion solely for its own benefit,
NOAA has taken a number of significant actions to improve its enforcement programs. Notably,
NOAA revised its Penality Policy to ensure that there is a consistent standard for assessing penalties
for violations, and greater transparency and clarity for the regulated community. The policy
addressed the problems identified by the Commerce Department inspector General by establishing
one penalty and permit sanction matrix for each major statute that NOAA enforces, to be applied
nationally, with narrower penalty and permit sanction ranges. This simplified approach provides
NOAA attorneys with greater guidance in recommending penalties, and assures fairness and
consistency of approach across NOAA statutes, across fisheries, and across the country. Further, the
Penalty Policy provides that where the violation was due to accident or mistake, there wiil be a
lower penalty assessment, and the basis for penalties caiculated under the policy will be included in
charging documents filed by NOAA. Finally, charging decisions and settlements will continue to
require the prior approval of the NOAA General Counsel or Deputy General Counsel.

Additionally, we held a national enforcement summit to hear from our constituents — the fishing
industry, environmental community, federal agencies, and other stakeholders — on needed
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improvements. Compliance through better communication was a theme at the summit and we are
acting on it. We are stressing compliance assistance as a balance to our deterrence efforts ~we
must work better with our stakeholders to ensure everyone understands how to comply with the
regulations. Earlier this year, we hired a former commercial fisherman in New England to serve as
NMFS’ first formal compliance liaison in the country. He is working directly with the fishing industry
in a non-enforcement capacity to improve communications and ensure all can comply with needed
conservation measures. We also conducted an initial review of our current workforce and
enforcement needs to determine the most effective balance of special agents and enforcement
officers. Based on this initial review, we are beginning to reshape our enforcement workforce by
increasing the number of enforcement officers to emphasize compliance, problem solving, and
communication. This action will increase our dockside presence and enhance our enforcement
partnerships with the states. We are beginning this effort in New England with eight new
enforcement officers being hired in the near term and we plan to expand our efforts nationally in
the coming year. A full Workforce Analysis is underway to provide recommendations to NOAA
leadership on the appropriate balance of enforcement officers and special agents.

Question: Special Master Swartwood found that in the case of Lawrence Yacubian, “I find this
email to be credible evidence that money was NOAA's motivating objective in this case.” The
email was redacted. | am requesting an unredacted version of the email referenced. Additionally,
can you describe the steps NOAA has taken to make certain that money is never again a
motivating factor in the handing of any case?

Answer: Use of the fines and penalties collected in the AFF is not and has not been a motivating
factor in the handling of NOAA enforcement cases. In fact, the AFF’s balance has decreased by over
40% as a result of relatively stable annual spending and reduced collection of fines, penalties, and
proceeds from the sale of forfeited property. Over the last two years, NOAA has made significant
improvements in its enforcement program to make sure that it is fair and effective. For example,
since February 2010, all enforcement charging decisions and settlements have required the prior
approval of the NOAA General Counsel or Deputy General Counsel to ensure national consistency
and appropriate charging and penaity assessments. Since March 2011, proposed penaity
assessments are based on NOAA's new Penalty Policy, which uses a simplified approach: there is
one penalty and permit sanction matrix for each major statute that NOAA enforces, to be applied
nationally, with narrower penalty and permit sanction ranges. This approach assures that NOAA
attorneys are provided with greater guidance in recommending penalties, and will further enhance
the fairness and consistency of charging decisions across NOAA statutes, across fisheries, and across
the country. Further, in September 2010, NOAA implemented a new policy regarding use of the
Asset Forfeiture Fund as a means of ensuring that the use of the AFF is transparent to the public and
that there is no conflict of interest — real or perceived — with the amount of fines and penalties
collected by NOAA and uses of the AFF.

As you are aware, a small amount of material was redacted from the Special Master’s report in
order to protect attorney-client communications, attorney work product, and personally identifiable
information in order to protect personal privacy interests. We have tailored any redactions as
narrowly as possible to only redact privileged or protected information. The material that you have
requested here constitutes privileged material that we are unable to produce without compromising
these important privileges
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Question: Has NOAA changed the pass/fail system performance evaluation system for its Office of
General Counsel (GCEL)? If so ~ please provide a copy of the new system?

Answer: NOAA has been working for several years to replace the pass-fail system with a five-tiered
performance appraisal system for these bargaining unit employees not covered by the Commerce
Alternative Personnel System. In 2007, NOAA undertook an effort to negotiate collectively with
those impacted NOAA bargaining units to replace the pass/fail system, which resulted in litigation
before the Federal Labor Relations Authority {FLRA) that was not resolved until June 2009. Rather
than resume collective negotiations following the FLRA decision, NOAA has decided to end those
collective discussions, and will be so notifying the bargaining units in order to initiate individual
negotiations to implement the five-tier performance appraisal system. Until those negotiations are
complete, GCEL must continue to use the pass/fail system currently in place for attorneys in the
bargaining unit.

Question: Please provide a copy of the unredacted April Special Masters report to Secretary
Locke. Please note. Senator Brown believes this information is within his oversight
responsibilities and therefore we request a version that redacts ONLY personally identifiable
information. These privileges cited in the past, particularly with respect to attorney-client
communications, attorney work product, are common law privileges, which do not apply to
Congress except at the discretion of Congress. Please provide the requested document,
unredacted except for personally identifiable information.

Answer: As you are aware, a small amount of material was redacted from the Special Master’s
report in order to protect attorney-client communications, attorney work product, and personally
identifiable information in order to protect personal privacy interests. We have tailored any
redactions as narrowly as possible to only redact privileged or protected information. We do,
however, respect this committee’s role in looking into these matters. Therefore, we will work with
appropriate subcommittee staff to provide responsive information while still respecting the
confidentiality of the communications at issue.

10
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.\Aoﬁiﬁcation MO0002 is being issued 10 extend the Period of Performance thry September 30, 2005 at o cost to the
Jovernment.

ther terms and conditions remain unchanged

<
'
i

émummmmnmwmmmnmmmmhmnmmmmnm!@mmmmuenm

15A. Name and Yite of Signer {Type or Prinl) 18A. Name and bl of Contraping Officfr (Type or P
Sevala YWel\lar man Mary P. Swailed TA3-0838 x201
™ s 0 . ,\_ Contracting Qfficer

=« A5THA ywe el ay SEPat.Swadle .gov,
5. Cgntrar i ! gg 15C. Date 3 J 18C, Signed
Tl n M 1 aign} Ll/ 4. / é M
Prescribad by GEA FAR (48 CFR) 53.243

‘NSN 7540-01-152-8070 30106 ! SYANDARD 20 (REV! )

fREVOOUs EDITIONS UNUSARLE
: 3S<¢-9
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Ses Instructions ~ Reverse

Page 1 of Pages

1. INYOICL JESS A REQUISITION NUMBER:
U.S. DEPARTMENT OF COMMERCE DOC/NOQAA/GCEL
PROGUREMENT REQUEST 8484 GEORGIA AVENUE 4TH FL. SUITE 400 NA-EL-0102-4-00006
Requisitioner fills in only SILVER SPRING, MD 20910 8. READY REQUISITION DATE:
unishaded blocks
2 3 4 L] 1] T C. 8F-281
RECEMVING REFERENCE ORDER SOURCE | PURCHASE DELIVERY sUB,
OFFICE NO. CONTRACT NUMBER DATE ORDER NUNBER
.. GHECK ONE 8.70: (Setien) 9. SHIP TO: {Use Bidg/Room No.~sse Ravarse for Format)
PoRCHASE GERALD HELLERMAN — NOANGCEL
~—;,"‘—°L——- 10965 EIGHT BELLS LANE 8484 GEORGIA AVENUE 4TH FL. SUITE 400
S COLUMBIA, MD 21044 SILVER SPRING, MD 20010
WPREST TEL: 301-596-0053
FonS: FAX: 410-997-2726
— ‘::« e i & REQUISITIONER CONTACT PERSON: TELEPHONE NO.
“OwER MONIA WILLIAMS (301) 427-2202
17 13 R 13 16 17 i 9 20
LINE 3 DESCRIPTION BUDGET [ACC.[ QUANTITY UNIT UNIY PRICE ESTIMATED
TTEM CODE {Double Space Between ftems) OBJECT | LINE 18SUE {#f Known} AMOUNY
CONTRACTOR
01 FINANCIAL ANALYST - EVAUATE EXTENSIVE 2527 {0t} IR [ #R - [ 7000000
DOCUMENTATION IN SUPPORT OF INABILITY TO PAY
AND FOR ONGOING INVESTIGATIONS OF POSSIBLE
MAJOR VIOLATIONS OF THE MSFCMA. TO SERVE AS
A EXPERT WITNESS, SEE ATTACHED SOW.
02 INDIRECT COST - TRAVEL 2140 Jo2| WMl | EA - 18,000.00
TRAVEL SHALL BE IN ACCORDANCE WITH NOAA
TRAVEL REGULATIONS.
(INVOICES FOR TRAVEL EXPENSES SHALL BE
SUBMITTED FOR REIMBURSEMENT)
a F.0.B. POINT #2. DISCOUNT TERNS 3. PROMPT PAYMENT Sub-Total n
: {This Page) 88,000.00
F. REQUEST DELIVERY BY: 25, DELIVERY. DATE: 26. 9P VIA 27, ESTIMATED FREIGHT 28
TOTAL
1 certty that funda are avaRable and that the above fteme are necessary for ki 3 32 3
use in the pubfic service. ACC, | BUREAL 3. CLASS! AMOUNT
G, 7L OF REQUEST TELEPRONE LINE | CODE
61| 14 |2004-14-2BL2D02P00-01020001-00000000 T00% |
AGGELINOAA | (301) 427-2202
TURE . DATE 4 14 Y »
M \(,(M/ - A / / 02 ] 14 |2004-14-2B1.2002P00-01020001-00000000 100%
by
THLEOF TELEPHONE
Program yst (301) 427-2202
SGNATVRE ~  [DATE
o
y
yctuamc:s AND REMARKS
Y\'&%so e Comenkt s
FORM CL-435 {9-65) Dtbulion-Ongina and one copy 1 Procurement)
: o i NOT A PURCHASE DRDER SS-O- y
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STATEMENT OF WORK

The National Oceanic and Atrnospheric Administration (NOAA) Office of the General
Counsel(GC) requires an experienced financial analyst, available on a continuing basis, with
expertise on corporate structure issues who will serve as a technical consultant, financial advisor,
and witness with respect to the investigation of business structure and the penalty, forfeiture,
permit sanction, and phases of the case.

The analyst will work with both the NMFS Special Agent assigned to the case and the NOAA
GC enforcement attorneys at the Office of the Assistant General Counsel for Enforcement and
Litigation in St. Petersburg, Florida; Seattle, Washington; Juneau, Alaska; Long Beach,
California, and Silver Spring, Maryland.

Duties will include: reviewing and evaluating financial information and documents seized as part
of the an ongoing investigation, in order to determine the structure and responsibilities of the four
corporations and two corporate officers involved in this investigation; prepare an affidavit if
required regarding the structure and responsibilities of the potential respondents for the Offense
Investigation Report; briefing NOAA GC enforcement attorney on financial matters, preparing
written reports and detailed financial analyses as requested, assisting with the preparation of
other documents such as interrogatories and briefs, and developing financial information on
respondents.

The financial analyst will be required to testify as a financial expert in any hearing or depositions
resulting from this investigation, assist with evaluating settlement offers, assist at hearing and
during discovery respecting respondents’ financial status, conduct credit and asset investigations,
advise on collection of penalties and value of assets, analyze corporate control issues, and
perform such other services as are reasonably necessary to provide financial analytical support.

The financial analyst will be required to control, to protect, and not to disclose confidential and
sensitive documents and information.

Specific Requirements

(A) The contractor must have extensive experience with corporate structure analysis; analysis
and assessment of ability to pay penalties and fines; review of financial statements, business
records, and other financial documents; and review of projected performance (e.g., cash flow and
cash position projections and disclosure statements). The contractor must be familiar with
corporate control issues, and analyzing relationships between affiliated persons, bankruptcy
matters, and tracing assets.

55-C-4
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(B) The contractor must be familiar with legal proceedings, especially with federal judicial and
administrative proceedings, and have significant experience testifying as a financial expert and in
preparing affidavits, in particular on ability to pay issues, in such proceedings, and should be
qualified to testify in federal court as an expert on matters related to financial analysis and
corporate control.

(C) The contractor must be familiar with discovery proceedings, including preparation for an
conduct of depositions, cross examinations, and witness preparation, and including preparation
of affidavits where necessary.

(D) The contractor must have a significant experiehce (ten years or equivalent) in financial
analysis in the context of federal statutory enforcement proceedings, in particular with the
evaluation of the ability of defendants to pay penalties and fines.

(E) The contractor granted a federal security clearance within the past ten years. The contract
work may be performed through employees or subcontractors, however, the control, protection,
and non-disclosure of any confidential or sensitive information will be the responsibility of the
contractor.

S5-¢-7
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FORM CD-492 U.S. DEPARTMENT OF COMMERCE

{™**" JUSTIFICATION FOR OTHER THAN FULL AND OPEN COMPETITION

Frecommend that the Department of Commerce negotiate only with  GERALD HELLERMAN, HELLRMAN ASSOCIATES

{Proposed Contracior(s)}
for CONTRACT SERVICES ~ EXPERT WITNESS - FINANCIAL ANALYST
(Description of Supplies or Services)
Requisition No. NA-EL-0102-4-00006 Cost Esti $ 88,000.00
{@nclude basic cantract period and aii options or totat systems iife costs)
Requesting Activity FEBRUARY 28, 2004 Contracting Activity MARCH 6, 2004

CERTIFICATION REQU!REMENTS

1 certify that the attached namative justification is and data y to support the recommendation for
other than full and open competition,

The requisitioner further certifies that the attached narmative justification verifies the Go
requirements and any rationale used to justify other than full and open competition procedures.

s mini needs or

*Requisitioner (§ame & Title) Signature Phone No. Date
WA e~ ys/ A
. 3%
Michele Kuruc, AGCEL/NOAA {301) 427-2202
*The pi request authorizing official, whose signature appears in block G of the Procurement Request (Form CD-435).
Before requesting this acquisition, state the statutory authority for conducting this acquisition under “other than full and open
competition” procedures in the following blank 41 USC 253(c)(1) (use only one statutory authority). Also

provide a narratlve ,ustxf caﬂon to thls form. In accordance with FAR Subpart 6.3, the narrative justification must include the facts
y lead to the use of the specific authority for othsr than ful! and open competition; lncludmg

adsquate mformaﬁon on the nature andfor description of the action being app! d and a ption of the or services
required to meet the agency’s needs.
NOTE: Use of this form is optional when: (1) the justification ins ail infe { ired by FAR 6.303-2, is certified by the

requisitioner and contracting officer and is approved at the appropriate fevels; or {2) simplified acquisition procedures for
acquisitions not exceeding $100,000 are used, in which case the simplified documentation practices outlined in FAR
13.106-2 may be followed.

STATUTORY AUTHORITY

41 USC 253{c){1) - Only one responsible source
The supplies or services required by the agency are available from only one responsible source and na other type of
supplies or services will satisfy agency requirements.

41 USC 253{c){2) - Unusual & compeliing urgency
The agency's need for the supplies or services Is of such an unusual and compeliing urgency that the government would be
serfously injured unless the agency Is permitted to limit the number of sources from which it solicits bids or proposals.
{NOTE: This authority will not be approved if it is determined that the urgency Is due to a lack of advance p!anmng by the

requiring activity. Solicitation from as many potential sources as is p e under the ci s
41 USC 253(c)(3) - Industrial mobilization; or dovel i, or capabliity; or expert servﬁcos
it is necessary to award the contract to a pamcular S0urce or sources in order (a) to maintain a facility, producer,
manufacturer or other supplier avail for g supplies or services m case of a natuonal emergency, or to achieve
ion, or (b} to or maintai an fop capability to be
d by an i or other ra y funded and devek center or (c) to

acquyre the services of an expert for any cun'enl or amjcnpatad hhgation or dispute.

41USC 253(6)(4) - International agreement
The terms of an or a treaty b the United States and a foreign govemment or international
organization, or the written dxrectlons of a foreign government resmbursmg the agency for the cost of the acquisition of the
supplies or services for such government, have the affect of requiring the use of proced: other than p

s1usc i’éﬂfﬁ?@f“ Authorized o requirad by statute
A statute or that the ition be made through another agency or from a specified source,
or the agency's need Is for a brand- jal item for authorized rasal

41 USC 253(c){6) - National sacurity
The disclosure of the agency's needs would compromise the natlonal security unless the agency is permitted to fimit the
number of sources from which it soticits bids or proposals,

41 USC 253(c)(7) - Public Interest
The agency head (Secretary of Commerce) determines that it Is not in the public interest to use full and open competition in

[ , and notifles Congress in writing of such determination not fess than 30 days before

award of the contract.

This form o y Eifle: ms, Ing,

SS-¢.¢
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APPROVAL REQUIREMENTS

Contracting Officer--Not exceeding $500,000:

Contracting Officer & Title Signature Phone No. Date

Contracting Activity Competition Advocate—Over $500,000 but not exceeding $10 milifon:

Contracting Activity Competition Advocate & Title | Signature Phone No. Date

Head of Contracting Activity (HCA) or HCA Designee--Over $10 million but not exceeding $50 million:

Head of Contracting Activity/HCA Designes & Title | Signature Phone No. Date

Procurement Executive--Over $50 million:

Procurement Executive & Tilte Signature Phone No. Date

NOTE: Use the fotal cost estimate specified on the front of this document in determining the necessary approvals. Each
review must be preceded by lower level approval(s), e.g., over $50 million all approvals are required.

o Forms, Ine.

SS-¢-9
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JUSTIFICATION FOR SOLE SOURCE
Contractor

Gerald Hellerman
Hellerman Associates

Statement of Need

NMFS Office of Enforcement investigates potential violations of the MSFCMA, while NOAA
GC initiates and prosecutes enforcement actions, including civil administrative penalty cases.
Often these cases involve respondents that have created complex business structures and
corporate relationships for their business activities. In order to correctly assess the responsibility
and potential liability for each person/corporation, the Agency must have a full understanding of
the structure and responsibilities of the potential respondents based on a credible analysis of the
financial information available. In addition, financial considerations must be addressed as they
arise in the content of subsequent legal enforcement proceedings, including discovery and
settlement negotiations.

NOAA GCEL/SS, SE,SW,AK, and the NMFS Office of Enforcement require an experienced
financial analyst with expertise in dealing with corporate control and structure issues who will
serve as a technical consultant for the following tasks:

Preparation of an affidavit on the corporate structure and responsibilities
of the various corporations and persons under investigation for violations
of the Magnsuon-Stevens Fisheries Conservation and Management Act.

Instruction regarding the interpretation of financial statement forms
completed by potential respondents, and,

Consuitation regarding various financial questions that might arise in the
context of the case, including, but not limited to, issues regarding financial
status, credit and asset investigations, collection of penalties, value of
assets, and corporate control issues.

The financial analyst will work with the NOAA GC enforcement attorney at the Office of the
Assistant General Counsel for Enforcement and Litigation in St. Petersburg, Florida, and with the
NMFS Special Agent assigned to this investigation in St. Petersburg, Florida.

The financial analyst will be required to control, to protect, and not to disclose confidential and
sensitive documents and information.

SS-C- 10
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Mr. Hellerman has almost 20 years of experience in matters of financial and corporate analysis in
support t of federal enforcement proceedings. For over three years, Mr. Hellerman has worked
with NOAA as a contractor to provide financial analysis and expert witness testimony. He is the
former Chief Financial Analyst, Antitrust Division, U.S. Department of Justice (retired July
1993). Prior to that, he was employed by the U.S. Securities and Exchange Commission as a
financial analyst, including more than five (5) years as a branch chief. He has participated in
numerous enforcement proceedings brought by the Department of Justice, and qualified as a
financial analyst and corporate control expert.

Due to his extensive, specialized experience with financial and corporate issues in federal
enforcement proceedings, Mr. Hellerman has a particular understanding of the issues and
concerns that NOAA GC has with respect to corporate control and structure in the context of its
enforcement program. As a result of his experience, Mr. Hellerman will be able to begin to assist
NOAA GC with the above referenced tasks without the need for a long preparation period. This
is crucial because delay in investigating and charging respondents for this type of violation
negatively effects the Agency’s goal in achieving compliance with the regulations and may also
allow th potential respondents - who are aware of the ongoing investigation - to hide further
evidence of violations.

Mr. Hellerman has experience conducting training sessions for NOAA/GC and U.S. Attomeys
regarding financial issues surrounding fisheries enforcement cases.

Mr. Hellerman’s fees Mer hour) are considered on the low end of the scale compared to
those generally charged by financial analysts of his experience and ability.

In summary, Mr. Hellerman’s unique experience and expertise, it is clear that the competitive
process will not result in more qualified choice. The Government will be well served by utilizing
a sole-source contract in this case.

SS-lo-}/
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1. 52.213-4 TERMS AND CONDITIONS~-~SIMPLIFIED ACQUISITIONS (OTHER THAN
COMMERCTIAL ITEMS) (OCT 2003)

{a) The Contractor shall comply with the following Federal Acquisition
Regulation (FAR) clauses that are incorporated by reference:
(1) The clauses listed below implement provisions of law or
Executive order:

{i) 52.222-3, Convict Labor (June 2003) (E.0. 11755).

{ii) 52.222-21, Prohibition of Segregated Facilities (Feb 1999)

(E.0. 11246).

{iii) 52.222~26, Equal Opportunity {Apr 2002) (E.O0. 11246).

(iv) 52.225-13, Restrictions on Certain Foreign Purchases (OCT 2003)
{E.o.s, proclamations, and statutes administered by the Office of Foreign Assets
Control of the Department of the Treasury).

{v) 52.,233-3, Protest After Award (AUG 1996) (31 U.S.C. 3553).

{2) Listed below are additional clauvuses that apply:

{1} 52.232-1, Payments (APR 1984).

(ii} 52.232-8, Discounts for Prompt Payment (FEB 2002}.

{1ii)} 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (Oct 2003).

(v} 52,233-1, Disputes (7/02).

(vi) 52.244-6, Subcontracts for Commercial Items {Apr 2003).

(viii) 52.253-1, Computer Generated Forms {JAN 1991).

(b) The Contractor shall comply with the following FAR clauses, incorporated
by reference, unless the circumstances do not apply:
{1} The clauses listed below implement provisions of law or Executive
order:
{i} 52.222-19, Child Labor--Cooperation with Authorities and Remedies
(Sept 2002) (E.0.13126). (Applies to contracts for supplies exceeding the micro-
purchase threshold.)
(ii) 52.222-20, Walsh~Healey Public Contracts Act (Dec 199%6)
{41 U.S8.C. 35-45) (Applies to supply contracts over $10,000 in the United
States, Puerto Rico, or the U.S. Virgin Islands).

(iii) 52.222-35, Affirmative Action for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible Veterans (DEC 2001)
{38 U.5.C. 4212) (Applies to contracts of 525,000 or more}.

(iv) 52.222-36, Affirmative Action for Workers with Disabilities (June
1998) (29 U.S.C. 793). (Applies to contracts over 510,000, unless the work
is to be performed outside the United States by employees recruited
outside the United States.) (For purposes of this clause, United States
includes the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands,
and Wake Island.)

(v) 52.222-37, Employment Reports on Special Disabled Veterans,

Veterans of the Vietnam Era, and Other Eligible Veterans (DEC 2001}
{38 U.S.C. 4212} (Applies to contracts of $25,000 or more).
(vi) 52.222-41, Service Contract Act of 1965, As Amended (May 198%
{41 U.s.C. 351, et seq.) (Applies to service contracts over $2,500 that
are subject to the Service Contract Act and will be performed in the
United States, District of Columbia, Puerto Rico, the Northern Mariana
Islands, American Samoa, Guam, the U.S. Virgin Islands, Johnston Island,
Wake Island, or the outer continental shelf lands).
(vii} 52.223-5, Pollution Prevention and Right-to-Know Information
(AUG 2003) (E.O. 13148) (Applies to services performed on Federal
facilities).

(viii) 52.225-1, Buy American Act-Supplies (June 2003) (41

U.5.C. 10a-10d) {Applies to contracts for supplies, and to
contracts for services involving the furnishing of supplies, for
use in the United States or its outlying areas, if the value of
the supply contract or supply porticen of a service contract
exceeds the micro-purchase threshold and the acquisition~

(A} Is set aside for small business concerns; or

DG1303-04~SE-0295
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{B} Cannot be set aside for small business concerns (19.502-2),
and does not exceed $25,000}.

{ix} 52.232-33, Payment by Electronic Funds Transfer~-Central
Contractor Registration (Oct 2003). (Applies when the payment will be
made by electronic funds transfer (EFT) and the payment office uses the
Central Contractor Registration (CCR} database as its source of EFT
information.}

{x} 52.232-34, Payment by Electronic Funds Transfer--Other than
Central Contractor Registration (May 1989}). (Applies when the payment
will be made by EFT and the payment office does not use the CCR
database as its source of EFT information.)

{xi) 52.247-64, Preference for Privately Owned U.5.-Flag Commercial
vVessels (Apr. 2003) (46 U.S.C. Appx 1241). (Applies to supplies
transported by ocean vessels (except for the types of subcontracts
listed at 47.504(d).)

(2) Listed below are additional clauses that may apply:

(i) 52.209-6, Protecting the Government's Interest When
Subcontracting with Contractors Debarred, Suspended, or Proposed for
Debarment (JULY 1885} (Applies to contracts over $25,000).

(ii) 52.211-17, Delivery of Excess Quantities (SEPT 1989) ({(Applies
to fixed-price supplies).

(1ii) 52.247-29, F.o.b. Origin (JUN 1988) {Applies to supplies if
delivery is f.o.b. origin).

{iv) 52.247-34, F.o.b. Destination (NOV 19%1) (Applies to supplies
if delivery is f.o.b. destination).

(c) FAR 52.252-2, Clauses Incorporated by Reference (FEB 1998). This contract
incorporates one or more clauses by reference, with the same force and effect as
if they were taken in full text. Upon request, the Contracting Officer will
make their full text available. Also, the full text of a clause may be accessed
electronically at this/these address{es):

(d) Inspection/Acceptance, The Contractor shall tender for acceptance only
those items that conform to the requirements of this contract. The Government
reserves the right to inspect or test any supplies or services that have been
tendered for acceptance. The Government may require repair or replacement of
nonconforming supplies or reperformance of nonconforming services at no increase
in contract price. The Government must exercise its postacceptance rights~-

{1) wWithin a reasonable period of time after the defect was discovered
or should have been discovered; and

(2} Before any substantial change occurs in the condition of the item,
unless the change is due to the defect in the item.

{e} Excusable delays. The Contractor shall be liable for default unless
nonperformance is caused by an occurrence beyond the reasonable control of the
Contractor and without its fault or negligence, such as acts of God or the
public enemy, acts of the Government in either its sovereign or contractual
capacity, fires, floods, epidemics, quarantine restrictions, strikes, unusually
severe weather, and delays of common carriers. The Contractor shall notify the
Contracting Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full particulars in
connection therewith, shall remedy such ovcurrence with all reasonable dispatch,
and shall promptly give written notice to the Contracting Officer of the
cessation of such occurrence,

{f) Termination for the Government's convenience. The Government reserves the
right to terminate this contract, or any part herecf, for its sole convenience.
In the event of such termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its suppliers and
subcontractors to cease work. Subject to the terms of this contract, the
Contractor shall be paid a percentage of the contract price reflecting the
percentage of the work performed prior to the notice of termination, plus
reasonable charges that the Contractor can demonstrate to the satisfaction of
the Government, using its standard record keeping system, have resulted from the
termination. The Contractor shall not be required to comply with the cost
accounting standards or contract cost principles for this purpose. This
paragraph does not give the Government any right to audit the Contractor's

DG1303-04-SE-0295
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records. The Contractor shall not be paid for any work performed or costs
incurred that reasonably could have been avoided.

.~ {g) Termination for cause. The Government may terminate this contract, or any
part hereof, for cause in the event of any default by the Contractor, or if the
Contractor fails to comply with any contract terms and conditions, or fails to
provide the Government, upon request, with adequate assurances of future
performance. In the event of termination for cause, the Government shall not be
liable to the Contractor for any amount for supplies or services not accepted,
and the Contractor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Government improperly
terminated this contract for default, such termination shall be deemed a
termination for convenience.

{h} Warranty. The Contractor warrants and implies that the items delivered
hereunder are merchantable and fit for use for the particular purpose described
in this contract.

- {End of clause)

61303~04-SE~0295
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ORDER F@r SUPPLIES OR SERVICES PAGE  OFPAGES
IMPORTANT: Mark all packages and papers with contract andfor order numbars, i ' 10
1 DATE OF ORDER 2. CONTRACT NO. (if any} 6. SHIP 70, GC010214
15 Dec 2005 3. NAME OF CONSIGNEE
37ORDER NO. 2 REQUISITION/REFERENCE NO, DOC/NOAA/GCEL
DG133006SE1182 NAGC0102-6-00229 b. STREET ADDRESS
5. ISSUING OFFICE Address correspondencs to: F6001201 8484 Georgia Avenue
DOC/NOAA/AGO 4th Floor, Suite 400
Staff Office & External Clients, AD c. CITY 4. STATE  [e, 2IP CODE
1305 East West Highway, Rm 7601 Siiver Spring [ MD 20910
Silver Spring, MD 20910 T.SHIPVIA
RUBIE B. KING 301-713-0838 x189
7.70: 00000799 TIN: 521836262 B. TYPE OF ORDER
@, Name of Contractor [X Ja PURCHASE | Jo. DELVERY
HELLERMAN ASSOCIATES DUNS: 806760443 |REFERENCE YOUR: Except for billing instructions on the
b. Company Name Please furnish the following on the  |réverse, this delivery order is subject
terms and conditions specified on |0 instructions contained on this side
both sides of this order and on the |00ty of this form and I8 fasued subject
c. Street Address attached sheet, f any, Inciuding to the terms and conditions of the
10965 EIGHT BELLS LANE . delivery as Indicated. above-numbered contract.
d.City COLUMBIA Je.state MD T£7ip 210442704
§. ACCOUNTING AND APPRGPRIATION BOC: OBLIGATED AMT: $87,500.00 10. REQUISITIONING OFFICE

See Attached Schedule

Robert Hogan
{301) 427-2202

11. BUSINESS CLASSIFICATION (Check & riate box(es})}

a, SMALL b OTHER THAN SMALL [ |c. DISADVANTAGED [TJo. woMen-ownED
72 FOB POINT 14 GOVERNMENT BIL NO. 15, DELIVER 10
TION . FOB.PONT _ |16 DISCOUNT
DESTINA ON OR BEFORE | TERMS
13. PLACE OF 30 Sep 2006 {00.00% O Days
3. INSPECTION b. ACCEPTANCE
SEE BLOCK 6 SEE BLOCK 6 Net 0
17. SCHEDULE (See reverse for Rejections)
QUANTITY ary
ITEM NO. SUPPLIES OR SERVICES . | ORDERED | UNIT UNIT PRICE AMOUNT ACCEPT,
() ®) © o) fe} o (@)
0001 | The Contractor shall provide technical support | = e 78,050.00
servies in accordance with the attached

Statement of W of performance

Accounting and Appropriation Data:

78, SHIPPING POINT 119. GROSS SHIFPING WEIGHT |20, INVOICE NG,
l 17(h)
21, MAIL RVOICE T0; TOTAL
JSeesums | DOC/NOAA/GCEL
on " [b. STREET ADDRESS for .0, Box]
REVERSE 8484 Geargia Avenue uUss 0
4th Fleor, 3qi GRAND
& CITY d.STATE |e. ZIP CODE TOTAL
Silver MD 20910 §7,500.00
23. NAME (77ped)
2. UNITED STATES OF
> & RUBIE B. KING 301-713-0838 x189
AMERICA BY (Signatu %ﬂ 12l islae| ome conmracivarorberIvG oFFicER)
IJTRORIZED FOR LOCAL RY 174 'M N OPTIONAL FORM 347 (REV., &/85)
revious ediion not usable
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ORDER FOR SUP  |ES OR SERVICES - Continuatio PAGE  OFPAGES

IMPORTANT: Mark af} and papers with contract and/or order num! 2 10

DATE OF ORDER CONTRACT NO. (if any) ORDER NO.

15 Dec 2005 DG133006SE1182

“TEMNO. | SUPPLIES OR SERVICES QUANTITY | UNIT UNIT PRICE AMOUNT (102

@ (®} ORDERED (@ {e} ] ACCEPT.
(c} @
14.06.2BL7E02P0006021 101000.01020001000
00000.25110000
$ 78,050.00
NTE NTE

0002 Other Direct Cost: LT 9,450.00
The Contractor shal} be required to invoice for . -
travel in accordance with Federal Travel
Regulations. -
Accounting and Appropriation Data:
14.06.2BL7E02P0006021101000.01020001000
00000.25110000
$9,450.00

SN 75401.01-152.9082 50348101 OPTIONAL FORM 48 (10-83)
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P TN
VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00130 Fmt6601 Sfmt6601 P:\DOCS\68010.TXT JOYCE

68010.081



H605-41331-79W7 with DISTILLER

127

Statement of Work
¥inancial Analyst/Forensic Accountant and Expert Witness
For the Office of the General Counsel for Enforcement and Litigation

I. INTRODUCTION

The Department of Commerce {DOC} National Oceanic Atmospheric and Administration (NOAA} Office
of General Counsel for Enforcement and Litigation (GCEL) has a reguirement for a financial
analyst/forensic accountant to serve as a technical consultant and financial advisor to NOAA
GCEL attorneys responsible for prosecuting Administrative cases against violators of marine
natural resource laws administered by NOAA. GCEL is located in Silver Spring, MD, and has five
regional offices located in Glcucester, MA, St. Petersbury, FL, Long Beach, CA, Seattle, WA,
and Juneau, AK.

Ix. SCOPE OF WORK

The Contractor shall be required to perform financial review and analysis of documents and
other information for GCEL to determine revenue and profit of individuals and companies accused
of violating marine natural resource laws administered by NOAA. The primary purpose of this
review is to determine an alleged violator’s * ability to pay” as required under the Magnuson-
Stevens Fisheries Conservation and Management Act (MSFCMA).

The Contractor shall provide clear and concise reports to GCEL based on the available financial
information and documents provided to the contractor by the GCEL attorney.

In additien to conducting reviewing and providing an analysis of financial records the
Contractor shall be required to prepare reports of findings for use by the GCEL attorney in
preparation for Administrative hearings as well as presenting them during the Administrative
hearing process.

as part of its responsibilities the Contractor shall be required to participate in pre-
hearings, depositions, interrogatories, offering expert testimony at the Administrative hearing
before an Administrative Law Judge, and in post-hearing briefs and appeals. 1In oxder to
provide the required services the Contractor must have completed a federal security clearance
within the past 10 years and be willing’ to provide training and technical assistance to GCEL
attorneys, and other NOAA employees as necessary, relating to gathering and utilizing financial
information from alleged violators.

IXXI. REPORTS CAR 1352,237-70 {Maxrch 2000}
2. Progress Reports

The Contractor shall submit, with its invoices to the Government, a progress report every at a
ninimum of once per month after the effective date of the purchase order contract, during the
sericd of performance. The Contractox shall prepare a progress report advising of the work
sompleted or investigation (s) status during the performance period. The report shall also
include any additional information--including findings and recommendations --that may assist
che Government in evaluating progress under this contract. The report shall include a detailed
sork outline and completed for each project assigned by the Contracting Officers Technical
Representative (COR) and the Contractor=s planned phasing of work by reporting period or by
zase load.

3. Final Report

vithin fifteen days of completion of the current investigation and or at the end of performance
seriod, the Contractor shall submit, to the Government, a comprehensive draft report containing
che Contractor=s findings and recommendations. The report shall conform to the requirements of
che contract, and include all necessary data and exhibits to support findings and

)G1330-06-SE-1182
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recommendations. It shall include a recapitulation of the amount of hours expended by case
apsignment. The report shall also include a brief summary, including short statements on the
project=s objectives, scope, methodology, information obtained, and conclusions. The
Jovernment will review the draft and return it to the Contractor within thirty (30) days after
receipt with comments and instructions for a format to be used in the preparation of the final
report. The Contractor shall incorporate the comments into a final report and furnish the
Sovernment with one copy upon contract completion.

2. In the event the Government does not return the draft copy of the report to the Contractor
#ithin the prescribed period, the Contractor shall be permitted an extra day for each day of
jelay caused by the Government. The Government shall not be liable for increased costs by
reason of any such delay.

. TRAVEL

The Contractor shall be required to travel ‘to various locations through out the United States
co provide expert testimony, training, case assistance, and other financial analysis. The
jovernment shall provide no less than a 10 days notice. All travel shall be in accordance with
federal Travel Regulations.

7. SCHEDULE OF DBLIVERABLES

rollowing is a schedule of all deliverables, including administrative deliverables, required
iuring the period of performance of this contract:

{tem Description Qty. Due Date Deliver To
i. Progress Report 1 Monthly COR
1. Appear as an Expert N/A  As required COR

v Contracting Officer
¢ Contracting Officer Representative

vI. PERIOD OF PERFORMANCE

*he period of performance for this contract shall be for 7 months from the date of the award,
>r until the funds are expended, whichever comes fixst.

G1330-06-8E-1182
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1. 52.213-4 TERMS AND CONDITIONS-~SIMPLIFIED ACQUISITIONS (OTHER THAN
COMMERCIAL ITEMS) (JULY 2005)
{Reference)

2. 1352.201-70 CONTRACTING OFFICER'S AUTHORITY (MARCH 2000)

The Contracting Officer is the only person authorized to make or approve any
changes in any of the requirements of this contract and notwithstanding any
provisions contained elsewhere in this contract, the said authority remains
solely in the Contracting Officer. In the event the Contractor makes any changes
at the direction of any person other than the Contracting Officer, the change
will be considered to have been made without authority and no adjustment will be
made in the contract terms and conditions, including price.

3. 1352.201-71 CONTRACTING OFFICER'S TECHNICAL REPRESENTATIVE (COTR) (FEBRUARY
2005)

a, Robert J. Hogan is hereby designated as the Contracting Officer's
Technical Representative (COTR). The COTR may be changed at any time by the
Government without prior notice to the Contractor by a unilateral modification
to the Contract. The COTR is lpcated at:

DOC/NOAA/GCEL

8484 Georgia Ave., 4th Floor Suite 400

Silver Spring, MD 20910

Robert.J.Hoganfnoaa.gov

{301) 427-2202

b. The responsibilities and limitations of the COTR are as follows:

(1) The COTR is responsible for the technical aspects of the project
and serves as technical liaison with the Contractor. The COTR is
also responsible for the final inspection and acceptance of all
reports, and such other responsibilities as may be specified in
the contract.

The COTR is not authorized to make any commitments or otherwise
obligate the Government or authorize any changes which affect the
Contract price, terms or conditions. Any Contractor request for
changes shall be referred to the Contracting Officer directly or
through the COTR. No such changes shall be made without the
expressed prior authorization of the Contracting Officer (CO). The
CO may designate assistant or alternate COTR{s) to act for the
COTR by naming such assistant/alternate(s) in writing and
transmitting a copy of such designation to the Contractor.

(2

4. 1352.209-71 ORGANIZATIONAL CONFLICT OF INTEREST {(MARCH 2000)

(a) The Contractor warrants that, to the best of the Contractor’s knowledge
and belief, there are no relevant facts or circumstances which would give rise
to an organizational conflict of interest, as defined in FAR Subpart 9.5, or
that the Contractor has disclosed all such relevant information.

{b) The Contractor agrees that if an actual or potential organizational
conflict of interest is discovered after award, the Contractor will make a full
disclosure in writing to the Contracting Officer. This disclosure shall include
a description of actions which the Contractor has taken or proposes to take,
after consultation with the Contracting Officer, to avoid, mitigate, or
neutralize the actual or potential conflict.

{c) Remedies - The Contracting Officer may terminate this contract for
convenience, in whole or in part, if it deems such termination necessary to
aveid an organizational conflict of interest. If the Contractor was aware of a
potential organizational conflict of interest prior to award or discovered an
actual or potential conflict after award and did not disclose or misrepresented
relevant information to the Contracting Officer, the Government may terminate
the contract for default, debar the Contractor from Government contracting, or
pursue such other remedies as may be permitted by law or this contract.

DG1330-06~SE-1182 o
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{d) The Contractor arther agrees to insert provisi 3 which shall conform
substantially to the language of this clause, including this paragraph (d}, in
any subcontract or consultant agreement hereunder.

5. 1352,209-72 RESTRICTIONS AGAINST DRISCLOSURE (MARCH 2000)

a. The Contractor agrees, in the performance of this contract, to keep the
information furnished by the Government and designated by the Contracting
Officer or Contracting Officer's Technical Representative in the strictest
confidence. The Contractor also agrees not to publish or otherwise divulge such
information in whole or in part, in any manner or form, nor to asuthorize or
permit others to de so, taking.such reasonable measures as are necessary to
restrict access to such information while in the Contractor's possession, to
those employees needing such information to perform the work provided herein,
i.e., on a "need to know” basis. The Contractor agrees to immediately notify the
Contracting Officer in writing in the event that the Contractor determines or
has reason to suspect a breach of this reguirement.

b. The Contractor agrees that it will not disclose any information described
in Subsection A to any persons or individual unless prior written approval is
obtained from the Contracting Officer. The Contractor agrees to insert the
substance of this clause in any consultant agreement or subcontract hereunder.

6. 1352.209-73 COMPLIANCE WITH THE LAWS (MARCH 2000)

The Contractor shall comply with all applicable laws and rules and regulations
having the force of law which deal with or relate to performance hereunder or
the employment by the Contractor of the employees.

7. 1352.216~73 CEILING PRICE (MARCH 2000)

The ceiling price of this contract is $87,500.00 The Contractor shall not
make expenditures nor incur obligations in the performance of this contract
which exceed the ceiling price specified herein, except at the Contractor's own
risk.

8. 1352.231-70 DUPLICATION OF EFFORT (MARCH 2000}

The Contractor hereby certifies that costs for work to be performed under this
contract and any subcontract hereunder are not duplicative of any costs charged
against any other Government contract, subcontract, or other Government source.
The Contractor agrees to advise the Contracting Officer, in writing, of any
other Government contract or subcontract it has performed or is performing which
involves work directly related to the purpose of this contract. The Contractor
also certifies and agrees that any and all work performed under this contract
shall be directly and exclusively for the use and benefit of the Government, and
not incidental to any other work, pursuit, research, or purpose of the
Contractor, whose responsibility it will be to account for it accordingly.

9. 1352.233-~70 HARMLESS FROM LIABILITY (MARCH 2000)

The Contractor shall held and save the Government, its officers, agents, and
employees harmless from liability of any nature or kind, including costs and
expenses to which they may be subject to or on account of any or all suits or
damages of any character whatsoever resulting from injuries or damages sustained
by any person or persons or property by virtue of performance of this contract,
arising or resulting in whole or in part from the fault, negligence, wrongful
act or wrongful omission of the contractor, or any subcontractor, their
employees, and agents.

10. 1352.239-74 SECURITY PROCESSING REQUIREMENTS FOR CONTRACTORS/SUBCONTRACTOR
PERSONNEL FOR ACCESSING DOC INFORMATION TECHNOLOGY SYSTEMS (OCT 2003)

DG1330-06-SE-1182 é’
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{a) Contractor pt >nnel requiring any access to ¢ :ems coperated by the
Contractor for DOC or interconnected to a DOC network to perform contract
services shall be screened at an appropriate level in accordance with Commerce
Acquisition Manual 1337.70, Security Processing Requirements for Service
Contracts. DOC shall provide screening using standard personnel screening forms,
which the Contractor shall submit to the DOC Contracting Officer's Technical
Representative (COTR) based on the following guidance:

1} Contract personnel performing work designated Contract High Risk
and personnel performing work designated Contract Moderate Risk in

the information technology (IT) occupations and those with "global
access” to an automated information system reguire a favorable
pre—employment check before the start of work on the contract,
regardless of the expected duration of the contract. After a
favorable pre-employment check has been obtained, the Background
Investigation (BI) for Contract High Risk and the Minimum Background
Investigation (MBI) for Contract IT Moderate Risk positions must be
initiated within three working days of the start of work.

Contract personnel performing work designated Contract Moderate
Risk who are not performing IT~related contract work do not require
a favorable pre-employment check prior to their employment; however,
the Minimum Background Investigation (MBI) must be initiated within
three working days of the subject's start of work on the contract,
regardless of the expected duration of the contract.

Contract personnel performing work designated Contract Low Risk will
require a National Agency Check and Inquiries (NACI} upon the
subject's start of work on the contract if the expected duration of
the contract exceeds 365 calendar days. The NACI must be initiated
within three working days of the subject's start of work on the
contract.

Contract personnel performing work designated Contract Low Risk will
require a Special Agreement Check (SAC) upon the subject's start of
work on the contract if"the expected duration of the contract

{including options) exceeds 180 days but is less than 365 calendar
days. The SAC must be initiated within three working days of the
subject's start of work on the contract.

Contract personnel performing work on contracts requiring access to
classified information must undergo investigative processing
according to the Department of Defense National Industrial Security

Program Operating Manual (NISPOM),

{http://www.dss.mil/isec/nispom.htm) and be granted eligibility for
access to classified information prior to beginning work on the
contract. The security forms may be obtained from the cognizant DOC
security office servicing your bureau, operating unit, or Departmental office.
At the option of the government, interim access to DOC IT systems may be granted
pending favorable completion of a pre-employment check. Final access may be
granted only on completion of an appropriate investigation based upon the risk
level assigned to the contract by the Contracting Officer.

(b} Within 5 days after contract awsrd, the Contractor shall certify in
writing to the COTR that its employees, in performance of the contract, have
completed annual IT security awareness training in DOC IT Security policies,
procedures, computer ethics, ahd best practices, in accordance with DOC IT
Security Program Policy, section 3.13 (http://home.osec.doc.gov/DOC-IT-Security-
Program~Policy.htm). The COTR will inform the Contractor of any other available
DOC training resources.

{c) Within 5 days of contract award, the Contractor shall provide the COTR
with signed Nondisclosure Agreements as specified in Commerce Acquisition
Regulation (CAR), 1352,209-72, Restrictions Against Disclosures.

- {d) The Contractor shall afford DOC, including the Office of Inspector
General, access to the Contractor's and subcontractor's facilities,
installations, operations, docpmentation, databases, and personnel used in
performance of the contract. Access shall be provided to the extent required to
carry out a program of IT inspection, investigation, and audit to safeguard
against threats and hazards to the integrity, availability, and confidentiality

DG1330-06-SE-1182
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DOC data or to the ction of computer systems oper: i on behalf of DOC, and
to preserve evidence of computer crime.
(e} The Contractor shall incorporate this clause in all subcontracts that meet
the conditions in paragraph (a) of this clause.
{End of clause)

11. 1352.246-70 INSPECTION AND ACCEPTANCE (MARCH 2000)

The Contracting Officer or the duly authorized representative will perform
inspection and acceptance of supplies and services to be provided under this

contract.
Inspection and acceptance will be performed at:
DOC/NCAA/GCEL .
8484 Georgia Ave. 4th Floor
Suite 400

Silver Spring, MD 20910
POC: Rrobert J. Hogan
{301) 427-2202

12. 1352.252-70 REGULATORY NOTICE (MARCH 2000)

Contractors are advised that certain provisiens and clauses identified with a
Commerce Acquisition Regulation (CAR) notation for identification purposes, have
not yet been incorporated into the CAR, However, all of these items are binding

for this acquisition and will eventually be contained in the CAR at Part 13 of
Title 48 of the Code of Federal Regulations.

DG1330-06-8E-1182
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ORDER FOR SUPPLIES OR SERVICES PAGE  OFPAGES
IMPORTANT: Mark all packages and papers with contract and/or order numbers. i 15
T DATE OF ORDER 2. CONTRACT NO. (if any} 4, P 7O, AD10003%
¢ 2006 a, NAMEOF CONSIGNEE Okt Dest; AD 100031

3 ORDER NO, 4. REQUISITION/REFERENCE NO. : r;

DG1330075E! 102.7-03122 Y. STREET ADDRESS
'S, ISSUING OFFICE 4 comaspondance to: F6001201 8484 GEORGIA AVE, RM 400

DOC/NOAAAGO

STAFF OFFICE & EXTERNAL CLIENTS, AD & CITY }a‘ STATE }e ZIP CODE

1305 EAST WEST HIGHWAY, RM 7601 SILVER SPRING MD 20910-5612

SILVER SPRING, MD 20910 T.5HP VIA

PEARLETTEM. MERRIWEATHER (501} 713-0838

7.70: 00000799 TIN; 521836262

8. TYPE OF ORDER

. NAME OF CONTRAGTOR [X; T PURCHASE [ Jo DELVERY
HELLERMAN ASSOCIATES DUNS: 806760443 [REreRence vous: Ecapt o blngstucton n
. revarse, this order Is subj
oo s condtors pacfas oy (im0 e
- STREET ADDRESS Bt kles of s order and onthe (01 O e Torm ard i ssuad eujct
10965 EIGHT BELLS LANE e pnoat, e Including | obove-numbared convact

4.0TY COLUMBIA lo. STATE MD__ |1 20P 210442704

9. ACCOUNTING AND APPROFRIATION
1407261 7E02P0096021101 00!‘0102000 1 00006000251 1

OBLIGATED AMT: $99,300.00
0000000000

10. REQUISITIONING OFFICE
NOAA - NMFS

11. BUSINESS CLASSIFICATION {Check approprista box{es)]

[Xe. smet ], otmertiansman [ Jo. Ostvantsgea |} women.oumsd e Huszone [t Emerging smot business T r—

14. GOVERNMENT 81 NO.

72 FO.8. POINT
e 15 DELVERTO |46 tiscount
DESTINATION ON OR BEFORE | TERMS
- 73, PLACE OF ! 10 Dec 2007 .
3, INSPECTION b. ACCEFTANGE Dee 00.00% 0 Days
SEEBLOCK 6 SEE BLOCK 6 Net 30
17. SCHEDULE (See reversa far Rgfocaansg
QUANTITY
TEM NO, SUPPLIES OR SERVICES ORBERED | UNIT UNIT PRICE AMOUNT ACCEPT
) () Q. {d}_ o) ] .
The Contractor shall provide financial analysis
and expert witness services in accordane with
she atiached Statement of Work.
To evaluate extensive documentation in support
of inability to pay for ongoing investigations,
78, SHIPPING POINT rommmoms WO,
- 17(h}
21 MATL INVGICE To, TOTAL
= NAME (Cont.
. DEPUTY GENERAL cozm EL /GCEL i pages)
see; D STREET ADDRESS for P.O. ox -
8484 GEORGIA AVE, R.M 400 | Uss v
hui
+ GRAND
6. CITY d.§TATE  |p. ZIP CODE TOTAL
SILVER sPRIIG Vi / |_20910-5612 93,300.00
22 UNITED STATES OF / , 'y . NALE (1yoed
AMERICA BY (Signsiurs) ; * RIE cunmz HENDERSON 217130
y i{u (TITLE CONTRACTING/ORDERING OFFICER) " a7

OPTIONAL FORM 347 (REV. 312005}
Presceied by GSAIFAR 48 GFR 53.213()

o006 - D5-C- f
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ORDER FOR SUPPLIES OR SERVICES - Continuation PaGE - OFPAGES
IMPORTANT: Mark ali packages and With cOntract and/or OTaer NUMBPTS. 2 1 15
DATE OF DROER CONTRACT NO. (ff sy} ORDER NO.
U8 Dec 2006 l }Dg‘ 7SEQ853
TEM NO. SUPPLIES OR SERVICES OUANTITY] UNTT PRICE AMOUNT QrYy
(@) () ORDERED: | () (8} @ ACCEPT.
© @

[t} To serve as an expert witness, ﬂ HR ﬁ £8,200.00

Other Direct Cost: Travel

NTE }

8002 Teavel shall ba in accardance with NOAA LT 14,100.00}

Travel Regudations, (Invoices for trave! i

expenses shall be submitted for

reimbursement).

Option Period 1 12/13/2007 - 12/12/2008

NTE

0003 To serve as an expert witness. To evaluate ﬁ HR - 90,720.00

extensive documentation in support of inability

1o pay for angoing investigations.

Orher Direct Cost: Travel

NTE

0004 Travel shall be in accordance with NOAA B ﬂ 11,100.00

Travel Regulations. (fuvoices for travel
expenses shall be submitted for
reimbursement).
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Statement of Work
National Oceanic A heric Administrat
Ofﬂce of General Counsel/Office of Enforcement
Fi 1 Analyst/Forensic A and Expert Witness
December 1, 2006

L. STATEMENT OF NEED ;

NMFS$ Office of Enforcement i i {al violations of the MSFCMA, while NOAA GC initiates and
actions, inctudh civit administrative pcnalty cases. Often these cases involve respandents
that have created complex business structures and hips for their business activities. In order to
com'«cxly assess the respornisibility and potential habi!ny for cach pcmn’corporauon, the Agency must have a full
of the st and responsibilities of the p ; pondents based on acredible analysxs of the
financial information available. In addmon, iderations must be add; d as they arise in the content

of subsequent legal enforcement p gs, including discovery and B

it. OBJECTIVE

¥
Tho National Oceanic and Atmospheric Administration (NOAA) Office of the General Counsel(GC) requires an
experienced financial analyst, available on & continuing basis, with expertise on corp structure issues who will
serveasa ial advisor, fi fal i and financial expert and witness with respect to the mvestigation
of business structure and the penalty, forfeiture, permit sanction, and phases of the cases.

The analyst will work with both the NMFS Special Agents assigned to the cases and the NOAA
GC enforcement attoroeys from the Office of the Assistant General Counsel for Enforcement and Litigation, These
attomeys are located in Silver Spring, Maryland; Gloucester, Massachusetts; St. Petersburg, Florida; Long Beach,
California; Seattle, Washington, and Juneau, Alaska.

t
Duties will include: reviewing and evaluating i I inf ion and d seized as part of ongomg
mvcsnganons, in order to determine the siructure and responsx*nlmes of the corporations; officers involved i in thls
investigation; prepars affidavits if required regarding the structure and responsibilities of the p {
for the Offense Investigation Report bneﬁng NOAA GC enfogcemem aftorneys on financial mnum prepanng

written reports and detailed fi lyses s es req g with the preparation of other d such
as interrogatories aud briefs, and developing ial infc i ou p dei
The fi nancxal analyst will be required to testify as a financial exper: in any hearing or depositions resulting from

ions, assist wnth evaluati setﬂemem offers. assist at hearings and
during di 1 status, condiict credit and asset investigations,
advise on collcmon of pcnalues and value of assets, amlyze corpomc control issues, and perform such other
services as are ty y to provide fi ! analytical support,

The Financial Avalyst/Forensic Accountant and Expert Witness will be required to control, 1o protect, and not fo
disclose confidential and sensitive documents and information.
+

H). SPECIFIC TASKS

1,0 The Contractor shall have extensive experience with cmpord&e structure analysis; analysis and assessrent of
ability to pay penalties and fines; review of financial statements; business records, and other ﬁnanml documents;
and review of projected performance (e.g., cash flow and vash position projections and d fate ). The
Contractor shall be familiar with corporate control issucs, and nlyzing rclanonslups between affilisted persons,
bankruptcy matters, and fracing assets. '

2.9 The Contractor shall be familiar with tegal proceedings, especially with federal judiciel and administrative
proceedings, and have significant experlence testifying as a financial expert and in preparing affidavits, in particular
DG1330-~07~8E~0853
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on ability to pay issues, in such proceedings, and should be qualified to testify in federal court as an expert on
maters refated to financial analysis and corporate control.

3 i3 l‘he Contractor shall be familiar with di y proceedipgs, including p ion for an conduet of
positions, cross ions, and witness preparation, and including preparation of affidavits where necessary.
i
4.0 The Contractor shall have a sxgmﬁcant peri {ten years or equivalent) in {i ial analysis in the context of
federal statutory enft p particular withithe evaluation of the ability of defendams to pay
penalties and fines.

5.0 The Contracior gm!ed a fed:ral security cleamnce wt(bdl the past ten years. The contract work may be
performed through employees of , ths control, protection, and no-disclosure of any
confidential or sensitive information wifl be the responsibility of the Contractor.

6.0 NOAA GCEL/Alaska Region, and the NMFS Office of E‘}:formnent require an experienced financial analyst
with expertise in dealing with corp control and issues. The Ci shall serve as a technical
consultant for the following tasks: .

6.1 Preparation of ap affidavits on the cory structurg and responsibilities of the
varjous corporations and persons under investigation for violations of the
Magasuon-Stevens Fisheries Conservation and Management Act.

6.2 ion regarding the interpretation of financial st t forms completed by
potential respondents, and,

6.3 Consultati ding various financial ions that might arise in the context
of the case, mc\udmg, but nct lumted to, lssucs regarding financial status, credit
and asset of penalties, valug of assets, and corporate
control issues.

6.4 The Contract shali work with the NOAA GC em’orceinant attomney at the Office of the Assistant General
Counsel for Enforcement and Litigation in Juneau, Alaska and the designated NMFS Special Agents
assigned to the investigations.

6.5 The Contractor is required to control, to protect, and n?t to disch fidential and sensitive d
and information.

IV. DELIVERABLES
1.0 Inspection and Acceptance Criteria

Final inspection and acceptance of all work performed, reports ind other deliversbles will be performed at the place
of delivery by the COTR.

1.1 General Acceptance Criteria

General quality measures, a¢ set forth below; will be applied toleach work product received from the Contractor
aader this statement of work.

1.1.1 Accuracy - Work Products shail be inp fob, techni | content, and adh o d
elements of style.

1.1.2 Clarity - Work Products shall be big and rel J‘ Auy/All diagrams shall be easy 1o understand dnd
be relevant to the supporting narrative, i :

i
1.1.3 Consistency to Requi - All work products must satisfy the requirements of this statement of work,

DG1330-07-8E-0853
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{.1.4 File Editing - Al text and diagranmatic files shall be éditable

by the Government.

1.1.5 Formet - Work Products shall be submitted in hard copy (where applicable) and in media mutually agreed
upon prior to submission. Hard copy formats shall follow any specified Directives or Manuals,

1.1.6 Tireliness - Work Products shall be submmed on or brfore the due date specified in this statement of work or
d in d with a later scheduled date ined by the Goverment.

3.0 Place of Performance

The place of performance is 8484 Georgia Ave, Silver Spnng‘ MD
performance of this effort.

4.0 Contract Type/ Period of Performance

and off-sites identified by the COTR during

This is a Labor Hour Contract forlllhours for services. The period of performance is 12 months from date of

award and One (1) Option Period.

‘Y. Purchase Order Administrative
1.6 Contracting Officer

The Contracting Officer (CO) for this effort is as follows:
Morie Gunier-Henderson

Department of Commerce

Nationa! Oceanic & Atmospheric Adminisuration

Staff Office / External Clients, AD

1305 East West Highway, Silver Springs, MD 203{0
Volce: 301.713.0838 Ext 205 }
Fax: 301.713.0809

Email; moric.gunter-henderson@noaa.gov

2.0 Contract Administrailon

The Contract Administrator (CA) for this effort is as fol!ows
Pearlette Merriweather ;
Department of Commerce

National Oceanic & Atmospheric Administration

Staff Office / External Clienis, AD

1305 East West Highway, Silver Springs, MD 20810

Voice: 301,713.0838 Ext 186

Fax: 301.713.0809 i

Email: pearlette m merriweather@noaa.gov }

3.0 Invoice tnstructions

Invoices will be submitted covering hours of labor expended oh 4 Monthly basis.

The C tor shall provide two original copies of each mvoq&e for work that is performed directly to the COTR:
To constitute 2 propcr invoice it must include the itemis listed JP pamgmphs (3.1) through (3.9) of this sectioq. If the

invoice does not comply with these i , it will be

billing office received the invoice with a statement of the reasdns W
DG1330~07-5E~0853 i
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timely, then an adjusted due date for the purpose of; de(ermmmg an interest penalty, if any, will be established in
accordance with Far 32.907.

3.7 Name and address of lhe comractor

3.2 G are ty d to assign 2 sequeatial Invoice Numbering.
3.3 invoice date, (C are d to date invoices as close &s possible to the date of mailing or
transmission.)

3.4Contract number or other authorization for supplies delwfrcd or services performed (including order sumber and
contract line item number).

3.5 Description, quentity, unit of measure, unit price, and
performed.

3.6 Shipping and payment terms (e.g., shipment number and date of shipment, prompt payment discount terms).
Bill of lading number and weight of shipment will be shown {for shipments on Government bills of lading,

3.7 Name and address of contractor offictal to whom payment is to be sent (must be the same as that in the contract
or in a proper notice of assignment). :

3.8 Name (whers practicable), title, phone number, and mailing address of person to be notified in the event of a
defective invoice,

3.9 Any other information or d i quired by the! {such as evidence of shipmeat),

ended price of supplies delivered o services

PP

VL Other Performance Requirements

.0 Hours of Work
d to conform to normal #ting hours, The norinal duty hours are §:00 AM to

5 00 PM. Monday lhmugh Fnday. with the exception of Fedéral Government holidays, with an allowance fora
half-hour Junch period each day.

2.0 Government Holidays

The following G holidays are Hy observed by Government personnel: New Years Day, Martin
Luther King's Birthday, Presidential 1 g} i Day ( litan DC area only), President's Day, Memorial
Day, Independence Day, Labor Day, Columbus Day, V Day, Thanksgiving Day, Christmas Day, and sny
other day designated by Federal Statute, Executive Order, and for Presidential Proclamation.

3.0 Payment for Unauthorized Work

No payments will be mads for any unauthorized supplms and r services or for any unauthorized changes to the
waork specified herein. This includes any services p d by the C. of their own volition or at the Tequest
of &n individua! other than a duly appointed Contracting O! Only a duly appointed Contracting Officer is
authorized to change the specifications, térms, and conditions imdcr ¢his effore.

4.0 Disclosure of Information

Information made available to the contractor by the Government for the performance or
administration of this effort shall be used only for those purposes and shall not be used in any
other way without the written agreement of the Contracung Officer.

The contractor agrees to assume responsibility for p g lﬁe fidentiality of G records, which are
not Public information. }Each or employee of the i o whom inft ion may be made available
or disclosed shall be notified in writing by the that s’mh inft ion may be disclosed only for a purpose
and to the extent authorized herein. H

’.
5.0 Limited Use of Data :

Pesformance of this effort may require the contractor to access and use data and information proprietary to &
Govemment agency or Government contractor which is of such & nature that its dissemination or use, other than in
performance of this effort, would be adverse to the interests of {he Government and/or others.

Co and/or contra i shall not divuige or rele&se data or i jon developed or obtalned in
performance of this effort, until made public by the G 3, except w0 authorize G ] or upon
!

L
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writien approval of the Commcung Officer (CO). The contractor shall niot use, disclose, or reproduce proprietary
data that bears a restrictive Iegend c!her lhan as reqmred in the performance of this effort. Nothing herein shall

preciude the use of any data i ly acquired by the without such limitations or prohibit an
agreement at no cost to the G by the $or and the data owner which provides for greater sights
10 the contractor.

6.0 Government furnished information and equipment ‘

Space and facilities on site will be provided to the primary cd if required. In addition, appropriare
information 20d access to NOAA p } and 1t wi}l be provided. The wilt provide required
hardware and software and will have access to NOAA systems as necessary.

7.0 Travel :

A minimum amount of travel may be required on an as needed basis, The contractor shall not at any time perform
travel without the clearance of the AGCEL. In d: with applicable NOAA travel regulations, when travel is
involved the will be reimbursed for all travel costs associated with the project. The Program

Management Analyst will certify and submit relevant docum ts to NOAA finance in accordance with NOAA travel
and finance regulations.

DE1330~07-88-0853 i
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1. 1352,201-70 CONTRACTING OFFICER'S AUTHORITY (MARCH 2000)

The Contracting Officer is the only pepson authorized to make or approve any
changes in any of the requirements of this contract and hotwithstanding sny
provisions contained elsewhere in this contract, the said authority remains
solely in the Contracting Officer. In thg event the Contractor makes any changes
at the direction of any person other thag the Contracting Officer, the change
will be considered to have been made witliout authority and no adjustment will be
made in the contract terxms and conditions, including price.

R. 1352.201-71 CONTRACTING OFFICER'S8 TECHNICAL REFRRSENTATIVE (COTR) (FEBRUARY
2005}

a. Robert Hogan 1is hereby designated|as the Contracting Officer's Technical
Representative (COTR}. The COTR may be changed at any time by the Government
without prior notice to the Contractor by a unilateral modification to the
Contract. The COTR is located at:

DOC/NOAA/GCEL

B484 Georgia Ave. 4th Floor Suite 400

Silver Spring, MD 20910

robart.j.hogan@noaa.gov

301.427.2202

b. The responsibilities and limitations of the COTR ars as follows:

{1} The COTR is responsible for the tiechnical aspects of the project and
serves as technical lialson with the Contractor. The COTR is also responsible
for the final inspection and acceptance of all reports, and such other
responsibilities as may be specified in the contract.

(2) The COTR is not authorized to makk any commitments or otherwise obligate
the Government or authorize any changes w}xich affect the Contract price, terms
or conditions. Any Contractor request for changes shall be referred to the
Contracting Qfficer directly or through the COTR. No such changes shall be made
without the expxessed prior authorization of the Contracting Officer [CO). The

H605-41331-79W7 with DISTILLER

CO may designate assistant ox alternate CPTR{s} to act for the COTR by naming
such assistant/alternate(s) in writing ang transmitting a copy of such

designation to the Contractor.

3. 1352.209~71 ORGANIZATIONAL CONFLICT OF INTEREST (MARCH 2000)

(a) The Contractor warrants that, to thé best of the Contractor's knowledge
and belief, there are no relevant facts of circumstances which would give rise

to an organizational conflict of intarest

a8 defined in FAR Subpart 9.5, or

that the Contractor has disclosed all such relevant information.

(b} The Contractor agrees that if an ac
conflict of interest is discovered aftex j
disclosure in writing to the Contracting
a description of actions which the Contrad
after consultation with the Contracting 04
neutralize the actual or potential conflid

(¢} Remedies - The Contracting Officer n
convenience, in whole or in part, if it dd
avoid an organizational conflict of interd
potential organizational conflict of inted
actual or potential conflict after award 4
relevant information to the Contracting Of
the contract for default, debar the Contra

ual or potential organizational

Ward, the Contractor will make a full
fficer. This disclosure shall includa
tor has taken or proposes to take,
ficer, to avoid, mitigate, or

.

ay terminate this contract for

ems such termination necessary to

st, If the Contractor was aware of a
est prior to .award or discovered an
nd did not disclose or misrepresented
ficer, the Government may terminate
ctor from Government contracting, or

pursue such other remedies as may be permiltted by law or this contract.

(d} The Contractor further agrees to ing
substantially to the language of this clau
any subcontract or consultant agreement hel

4. 1352.208-72 RESTRICTIONS AGAINST DIGC

ert provisions which shall conform
e, including this paragraph (d), in
reunder .,

LOSURE (MARCH 2000)

DG1330~07-8E-0853

P‘g..; 9 G/V‘

’ <5-7

VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00146 Fmt6601 Sfmt6601 P:\DOCS\68010.TXT JOYCE

68010.097



H605-41331-79W7 with DISTILLER

143

a. The Contractor agrees, in the pertbrmance of this contract, tao keep the
information furnished by the Government pnd designated by the Contracting
Officer or Contracting Officer’s Technichl Representative in the strictest
confidence. The Contractor also agrees npt to publlsh or otherwise divulge such
information in whole or in part, in any panner or form, nor to authorize or
permit others to do so, taking such reaspnable measurss as arve necessary to
restrict access to such information whilg in the Contractor's possession, to
those emplcyees needing such informatian to perform the work provided herein,
i.e., on a "need to know" basis. The Contractor agrees to immediately notify the
Contracting Officer in writing in the eant that the Contractor determines or

has reason to suspect a breach of this requirement.

b. The Contractor agrees that it willlnot disclose any information described
in Subsection A to any persons or individiual unless prior written approval is
obtained from the Contracting Officer, Tijxe Contractor agrees to insert the
substance of this clause in sny consultagt agreement or subcontract hereunder.

5. 1352.209-73 COMPLYANCE WITH THE LAWS (MARCH 2000}

The Contractor shall comply with all agplicable laws and rules and regulations
having the force of law which deal with g¢r relate to performance hereunder or
the employment by the Contractor of the émployees.

6. 52,213~4 TERMS AND CONDITIONS--SIMPLIFIED ACQUISITIONS (OTHER THAN
COMMERCIAL ITEMS) (SEP 2006) i

{a} The Contractor shall comply with tHe following Federal Acquisition
Regulation {FAR} clauses that are incorpdrated by reference:
{1} The clavses listed below implemert provisions of law or Executive order:

(i) 52.222-3, Convict Labor (June 2003) (E.O. 11755),

{ii} 52,222-21, Prohibition of Segregated Facilities (Feb 1999) (E.O.
112465 . |
{iii) 52.222-26, Equal Opportunity {Apr 2002) (E.O. 11246).

(iv) 52.225-13, Restrictions on Certain Foreign Purchases (Feb 2006)
{E.0.s, proclamations, znd statutes administered by the Office of Foreign Assetis
Control of the Department of the Treasury).

{v} 52.233-3, Protest After Award (Rug 1996} {31 U.S5.C. 3553).

(2) Listed below are sdditional clausks that apply:

(i) 52.232-1, Payments {Apr 1984}, '

(i1} 52.232-8, Discounts for Prompt! Payment (Feb 2002).

(iii) 52.232-11, Extras (Apr 1984} .

(iv} $2.232-25, Prompt Payment (OCtI: 2003),

{v} 52.233~1, Disputes (July 2002},

{vi} 52.244~6, Subcontracts for Commercial Items {Sept 2006).

{vii) 52.253-1, Computer Generated Forms (Jan 1591}.

{p) The Contractor shall comply with the following FAR clauses,. incoxporated
by reference, unless the circumstances dotnot apply:

(1) The clauses listed below implement provisions of law or Executive order:

(i) 52.222-1%, Child Labor-Cooperatjon with Authorities and Remedies (Jan
2006) (E.O. 13126). (Applies to contracts!for supplies exceeding the micro-
purchase threshold.) ¢ '

{11} 52.222-20, Walsh~Realey Public!Contracts Act {Dec 1996} (41 U.5.c.
35-45) (Applies to supply contracts over $10,000 in the United States‘, Puerto
Rico, ox the U,S, Virgin Islands). '

(iii) 52.222-35, Equal Opportunity }or Special Disabled Veterans, Vetsrans
of the Vietnam Era, and Other Eligible Vag‘erans {Sept 2006) {38 U.S.C. 4212}
[Applies to contracts of $100,000 or morel,

{iv) 52.222-36, Aiffirmative Action gor Workers with Disabilities (June
1998) (29 U.5.C. 793). {Applies to contradis over $10,000, unless the work is to
be performed outside the United States by lemployees recruited outside the United
s;aces.) {For purposes of this ¢lause, United States includes the 50 States, the
District of Columbia, Puerto Rico, the Nodthern Mariana Islands, American s;mo-\
Guam, the U.S. Virgin Islands, and Wake Igland.) 7

i
H

v
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tv) 52,222-37, Employment Reports lon Special Disabled Veterans, Veterans
of the Vistrnam Era, and Other Bligible Veterans {Sept 2006} (38 U,5.C. 4212}
{Applies to contracts of $100,000 or more}.

{vi) 52.222-41, Service Contract Akt of 1965, As Jmended (July 2005} (41
U.8.C. 351, et seq.} {Applies to service] contracts over $2,500 that are subject
to the Service Contract Act and will be performed in the United States, District
of Columbia, Puerto Rico, the Northern Mariana Islands, American Samoa, Guam,

H605-41331-79W7 with DISTILLER

the U.S. Virgin Islands, Johnston Island
shelf lands). !
(vii) 52.223-5, Pollution Preventi

2003) (E.0. 13148) {Applies to services
{viii) 52.225-1, Buy American Act-
{Applies to contracts for supplies, and
furnishing of supplies, for use in the Un
the value of the -supply ‘contract or suppl
the micro-purchase threshold and the acqy
(A} Is set aside for small busing

(B) Cannot be set aside for small

y Wake Island, or the outer continental
!

n and Right-fo-Know Information {Rug
erformed on Federal facilities).
fupplies (Juns 2003) (41 U.5.C. 102~104!
¢ contracts for services involving the
ited States or its ocutlying areas, if
¥ portion of a sefvice .contract exceeds
isition--~

$5 concerns; or

business concerns (see 19.502<2), and

doas not exceed $25,000).

{ix) 52,232-33, Payment by Electronic Funds Transfer-Central Costractor
Registration (Oet 2003). (Applied when the payment will be madé By elsctronic
funds transfer {EFT) and the payment. office uses the Central Contractor
Registration (CCR) database as its sourcei of EFT information.)

{x} 52.232-34, Payment by Electronic Funds Transfer-Othexr than Central
Contractor Registration (May 195%9). (Bppl;les when the payment will be made by
EFT and the payment office does not use the CCR database as its source of EFT
information.)

{xi) 52.247-64, Preference for Priv}ately Ouned U.5.-Flag Commercial
vessels (Feb 2006) {46 U.S5.C. Appx 1241).! (Applies to supplies transperted by
ocean vessels {except for the types of suiscontracts listed at 47.504(d).)

{2} Listed below are additional clauses that may apply:

{i} 52.209-6, Protecting the Governhent's Interest When Subcontratting
with Contractors Debarred, Suspended, or Froposed for Debarment (Sept 2006}
{Applies to contracts over $30,000).

{ii) 52.211-17, Delivery of Excess Quantities (Sept 1989} (Applies to
fixed-price supplies).

{3ii) 52.247-29, F.o.b. Origin (Feb{2006) (Applies to supplies if delivery
is f.o.b. origin}.

{iv) 52.247-34, F:.o.b, Destination {ch 1381} (Applies to supplies if
delivery is f.o.b. destination}:

(c) "FAR 52.252-2, Clauses Incorporated by Reference {Feb 1998)." This
centract incorporates one or more clauses by reference, with the same force and
effect as if they were given in full text., Upon reguest, the Contracting Officer
will make their full text available, Also, the full text of a clause may be
accessed electronically at this/these addnessi{es):

{d) "Inspection/Acceptance."” The Contradtor shall tendex for acceptance only
those items that conform to the requirements of this contract. The Government
reserves the right to inspect or test any supplies or services that have been
tendered for acceptance. The Government may requixe repaixr or replacement of
nonconforming supplies or reperformante of| nonconforming services at wo increase
in contract price. The Government must exefcise its postacceptance rights-

{1} ¥Within a reasonable period of timeafter the defect wss discovered or
should have been discovered: and
(2} Before any substantial change occuks in the condition of the item,

vnless the change is due to the defect in the item.

{e} "Excusable delays.”™ The Contractor shall be liable for default unless
nonperformance is caused by an occurrence beyond the reasonable control of the
Contractor and without its fault or negligéhce, such as acts of God or the
public enemy, acts of the Govexrnment in eifher its sovereign or oontractual
capacity, fires, floods, epidemics, quarantine restrictions, strikes, unusually
severe weather, and iielayg of common carriérs. The Contractor shall notify the
Contracting Officer in writing &5 300n as it is reasonably possible after the
commencement of any excusable delay, setting forth the full particulars in
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connection therewith, shall remedy such pecurrence with all reasonable dispatch,
and shall promptly give written notice tp the Contracting Officer of the
cessation of such occurrence,

[£} "Termination for the Government's tonvenience.® The Government reserves
the right to terminate this contract, or:any part hereof, for its sole
convenience. In the event of such termination, the Contractor shall immediately
stop all work hereunder and shall immedigtely cause any and all of its suppliers
and subcontractors to cease work. Subjeckt to the terms of this contract, the
Contractor shall be paid a percentage ofithe contract price reflecting the
percentage of the work performed prior to the notice of termination, plus
reasonable charges that the Contractor can demonstrate to the satisfaction of
the Government, using its standaxd record keeping system, have resulted from the
termination. The Contractor shall not be{required to comply with the cost
accounting standards or contract cost principles for this purpose, This
paragraph does not give the Government ajy right to audit the Contractor's
records. The Contractdr shall not be paid for any work performed or costs
incurred that reasonably could have beenavoided.

{g)} "Termination for cause." The Govermment may terminate this contract, or
any part hereof, for cause in the event gf any default by the Contractoxr, or if
the Contractor fails to comply with any dontract terms and conditions, or fails
to provide the Government, upon request, with adequate assurances of future
performance. In the event of termination .for cause; the Government shall not be
liable to the Cohtractor for any amount fior supplies or services not accepted,
and the Contractor shall be liable to the Government for any and all rights and
remedies provided by law. If {t is deterx\';ined that the Government improperly
terminated this contract for default, such termination shall be deemed a
termination for convenience. \

{h} "Warranty.” The Contractor warrants and implies that the items delivered
nereunder are merchantsble and fit for use for the particular purpose described
in this contract.

{End' of Clause)

7. 1352.216~73 CEILING PRICE (MARCH ZOOP)

The ceiling price of this contract is 5?99,300.00 The Contractor shail not
make expenditures nor incur obligations ih the performance of this contract
which exceed the ceiling price specified herein, except at the Contractor's own
risk.

8. 1352.231-70 DUPLICATION OF EFFORT (MARCH 2000)

The Contractor hereby certifies that costs for work to be performed undexr this
contract and any subcontract hereunder are not duplicative of any costs charged
against any other Government contract, subcontract, or other Goveroment source,
The Contractor agrees to advise the Contrgcting Officer, in writing, of any
other Government contract or subcontract it has performed or is performing which
involves work directly related to the purgose of this contract. The Contracter
also certifies and agrees that any and all work performed under this contract
shall be directly and exclusively for the luse and benefit of the Government, -and
not incidental to any other work, pursuit,) research, or purposge of the
Contractor, whose responsibility it will He to account for it accordingly.

9. 1352.233-70 HARMLESS FROM LIABILITY (MARCH 2000)

The Contractor shall hold and save the Government, its officers, agents, and
employees harmless from liability of any nature or kind, including costs and
expenses to which they may be subject to or on account of any or all sults ox
damages of any character whatsoever resultiing from injuries or damages sustained
by"ax:xy person or pers9ns or property by virtue of performance of this contract,
arising or resulting in whole or in part f?:om the fault, negligence, wrongful
act or wrongful omission of the contractor, or any subcontractor, their
employees, and agents, :

!
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10. 1352.239-74 SECURITY PROCESSING REQUIREMENTS FOR CONTRACTORS/SUBCONTRACTOR
PERSONNEL FOR ACCESSING DOC INFORMATION TECHNOLOGY SYSTEMS (OCT 2003)

{a) Contractor personnel requiring any access to systems operated by the
Contractor for DOC or interconnected to & DOC network to perform contract
services shall be screened at an appropriate level in accordance with Commerce
Acquisition Manual 1337.70, Security Progessing Reguirements for Service
Contracts. DOC shall provide screening uding standard personnel screening forme,
which the Contractor shall submit to the DOC Contracting Officer‘'s Technical
Representative [COTR} based on the following guidance:

1) Contract personnel performing work designated Contract High Risk
and personnel performing work designated Contract Moderate Rigk in
the information technology (IT] odcupations and those with "global
access" to an automated informatidn system require a favorable
pre~employment check before the siart of work on the contract,
regardless of the expected duration of the contract. After a
favorable pre-employment check hasd been obtained, the Background
Investigation (BI} for Contract H.:Fh Risk and the Minimum Background

I

Investigation (MBI} for Contract Moderate Risk positions must be
initiated within three working days of the start of work.

Contract personnel performing workl designated Contract Moderate
Risk who are not performing IT-relpted contract work do not reguire
2 favorable pre-employment check pFior to their employment; however,
the Minimum Background Investigatipn (MBI} must be initiated within
three working days of the subject'Bs start of work on the contract,
regardless of the expected duratioch of the contract.

Contract personnel performing work| designated Contract Low Risk wiil
require a National Agency Check and Inquiries (NACI} upon the
subject’s start of work on the contract if the expected duration of
the contract exceeds 365 calendar {ays. The NACI must be initiated
within three working days of the stbject's start of work on the
contract.

Contract personnel performing work;designated Contract Low Risk will
require a Special Agreement Check &SAC) upon the subject's starxt of
work on the contract If the expected duration of the contract
{including options} exceeds 180 days but is less than 365 calendar
days. The SAC must be initiated wiihin three working days of the
subject’s start of work on the contract.

Contract personnel performing work on contracts requiring access to
classified information must undergé investigative processing
according to the Department of Defdnse National Industrial Security
Program Operating Manual ({NISPOM),
(http: //www. dss.mil/isec/nispom.htd) and be granted eligibility for
access to classified information piior to beginning work on the

contract. The security forms may bq obtained from the cognizant DOC
security office servicing your bureau, opdrating unit, or Departmental office.
At the option of the government, intexim dccess to DOC IT systems may be granted
pending favorable completion of a pre-emplioyment check, Final access nay be
granted only on completion of an appropriate investigation based upon the risk
level assigned to the contract by the Contlracting Officer.

(b} Within S5 days after contract award, {the Contractor shall certify in
writing to the COTR that its employeas, inl performance of the contract, have
completed annual IT security awareness trafining in DOC IT Security policies,
procedures, computsr ethics, and best prackices, in accordance with DOC e
Security Program Policy, section 3,13 (httb://home.osec.d’oc.gov/DoC-IT-Security-
Program-Policy.htm}. The COTR will inform bhe Contractor of any other available
DOC training resources. :

(c) Within 5 days of contract award, thef Contractor shall provide the COTR
with signed Nendisclosure Adreements as ap{acified in Commerce Acquisitibn
Regulation (CAR), 1352.209-72, Restrictio:g Rgainst Disclosures.

2

3

4

5

{d) The Contractor shall afford DOC, including the Offite of Inspector
General, access to the Contractor's and subcontractor's facilitles,
installations, operations, documentation, databages, and personnel used in

DG1330~-07~-SE~0853
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performance of the contract. Access shall be provided to the extent regquized to
carry out a program of IT inspection, inwestigation, and audit to safeguard
against threats and hazards to the integilty, availability, and confidentiality

DOC data or to the function of computer 5
to preserve evidence of computer crime. :
{e} The Contractor shall incorporate t

ystems operated on behalf of BOC, and

is clause in all subcontracts that meet

the conditions in paragraph {a) of this ¢lause.

(End of clg

use}

11. 1352.252-70 REGULATORY NOTICE (MARGH 2000)

Contractors are advised that certain pf
Commerce Acquisition Regulation {(CAR) no
not yet been incorporated into the CAR.
for this acquisition and will eventually;
Title 48 of the Code of Federal Regulati?

DE1330~07-8E~0853
Page -

ovisions and clauses identified with a
ation for identification purposes, have
owever, all of these items are binding
be contained in the CAR at Part 13 of
ns.

14
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SOLICITATION/CONTRACT/ORDER FO  OMMERCIAL ITEMS | Roguisiion Number once
. Offeror to Complete Blocks 12,17, 23, 24, 4 30 NW957650.5.06760 L &
2. Conittact No. 3. Award/Effective Date 4. Orger Number . Solicitation Number 6. Sclicietion lesus Data
DG133FO9SEI599 | Mar 13, 2009
7. For Solictation 5. Name ROBIN L PRATHER b. Teiaphone Number (No collsct calls) |8. Offar Due DatL ocal Trne
Information Calk: Robin Praticr@noas. gov 301-713-0820 %385 ;
- 13, Devery for FOB Dastnab
0. Issyad By Code AIFS0012 [ 10. This Acquisition is B o o0 Uniess 1> Discount Temms
Unsestricted . Discovat: 0%
SetAside % for -
NOSNMES/OAR ACQUISTTION DIVISION /OFASS Seall Business [ ]see sctecute Net due: 30
1305 EAST-WEST HWY., SSMC-4 RM 7141 ) :
SILVER SPRING, MD 20910 HUBZone Small Business T32. Tiis contract s & raled order under DFAS (15 CFR 700)
| Sarvice-Disabled Veteran-Owned
3(e) 13b. Rating
NAICS: J— 14. Method of Solicitaion T
X Size Standard: ... . T rea [Miwe [lree
15. Daitver To Code ADJ00031 | 18. Administered By Cade ATF50012
DEPUTY GENERAL COUNSEL /GCEL ACQUISITION DIVISION JOFASS
2424 GEORGIA AVE, RM 400 1305 EAST-WEST HWY., SSMC-4 RM 7141
* SUVER SPRING, MD 20910-5612 " ©_ |swver serove, b 20910
178, Contractor/Offeros Coda 00000799 Faciity Code 18, Payment Wil Bo Made By Code ATT3I013
o - {TRAVEL & FURCHASES BRANCH /OFAZ]
BOCA RATON FL 334963445 XXt ROOM 2202 .
GERMANTOWN, MD 20874 .
Telaphone No. 301-596-0053 DN S2y836262 5
17b. Check If Remittance is Differant and Put Such Address In Offsr.  118b. SubmmbmmSMnthiumeodeowbw
: X See Addendun.
1, o - 71, . " Py
TTEM NO. SCHEDULE OF SUPPLIES/SERVICES QUANTITY wa UNIT PRICE t AMCGUNT ‘]
: . I .
25. Assounting and Appropriation Date 28. Total Awaid Amount {For Govt. Use Ory)
See A Schedule us NTE 17500000
F7e, Soichalion incorporates by refarence FAR 52.212.1, 52.212.4. FAR 52.212-3 ond 52.312.5 are o . Addenda |_Jare {_Jem rotattached
275, ContraciPurchase Order incorporales by referenc FAR 52.212-4. 52,2125 s atteched. Addenda [ X | are | ] are not stiached
_Jzt Contractor I8 requined. 1o sign this document and returm coples to i&_]zs. Amamnmwm. Quotation dated Macch 5,009 Offer
asuing Offica. Cortractor agrees & furnish snd deliver el s a1 fort o Ostext TN e S
sbove and o5 sty ibject 1o the terms and e o, YOUF O 0 Sclicitation (Block 5), inchuckng
faser oty any additions or changas which are sst farth horein, i accepied as to Sems:
30, Signature of Offerot/Contractor dta, United States of America (Skmnaturs of Contracting Officer)
30b. Name and Title of Signer (Type or Prinl) 30c. Date Signed 31b. Name of Contracting Ofﬁe;r {7 ypowPﬂ;-t) "31c Dnto sw
: JEANETTE SPREEMANN owiwoe
JEANETTE SPREEMANNENOAA.
328, Quanitty in Cokurm: 21 Has Besn
DRW E]mspodbd D'Aux;taa,wcoammmwum'w; Excopt s Noted:
32b. Sigroture of AUThoRoed Govermment Repressnistve laze.om ” 53 Privind Naims and Te o Ao Covarnmant e
320, Maling Address of Authorized Govemment Rapresentative ) 2 Telephons Number of AGPOTER Goverminent Reproseriaion

32g. E-malt of Authorizad Govenment Represontative

T SHp et B4 Vouchor Nurmibar - ::' Amount Varifed Comect | 8. Pm[njm T3 Chedk Nomiar
Complete - Partal Finel
Partial Fino g o D D

38. S/R Account Number 89, S/R Voucher Number 40. Paid By
#15. 1 cartty Uhis ncoount i8 cormedt and proper for payment . 428, Received By (Prin)
4 natiire and Tile of Certifylag Officer 41c. Date 42b. Received Al (Location)

M / 3 /‘ﬁ/z 0 42c. Dale Rec’q (YY/MWDD) - }ua. Total Contalners

” - V.ol
14 STANDARD FORM 1448 (REV 3/200:

Prescribed by GSA- FAR (48 CFR} 53.212

sSSP/
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SCHEDULE Continued

femMNo.  ° Supplies/Services Quantity Unit Unit Price Amount

For additionat technical informasion, contact
Chuarles Green, 301-427-2202.

0001 ‘The contractor shall provide financisl analysis and . EA ) - 'NTE 120,000.00

{expert witness services in accordence with the
attached Statement of Work dated February 25, 2009,

entitled "Financial Analyst Expert Witness". The

period of performance is thirty-six menths.

Services shail be provided on an Time end Matrisls
basiz at the following rites:

Hourly rate for first 12-month period (3/1672009-
3/13/2010); $220.00/howr

Hourly mate for second 12-montls period (3/1672010-
3/15-2011): $230.00/hour

Hourly rate for third 12-month period (3/16/2031-
3/15/2012); $240.00/mour.

Accounting and Approprittion Data:

14.09.26L7ED2 POO.0096.02110% WODIDZDODIOOOO
0000251

$ 120,000.00

0002 'The contractor shall provide financial analysis and. - EA B

expest witness services in accordance with the NTE 55,000.00
attached Statement of Work dated February 25, 2009,
entitled *Financial Analyst Expert Witness®. The
period of performance i3 thirty-six months,

'lhvel shall be provided on # cost-reimbursable basis
with Federal Travel Regulstions snd . .
FARJI;ZMWIM‘WMM -

| The ceiling price of this order is $525,000.00.
Notwithstanding the ceiling price of this order, the
maximumn fimitation of Government Hability is
($175,000.00. In no event shall the contractor bill for
o be paid more than the maximem limitation of

CGovernment liabikity,

Accounting and Appropristion Data:

14.0926L7ED2 POO.00S6.021 101000.01020001 0000
0000.25100000.000000

$ 55,000.00

W-ad
35 a
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STATEMENT OF WORK
Financis} Analyst Expert Withess
February 25, 2009
NTRODUCTION
“he Nati Occaiuc and A spheric A drninistration (NOAA) Gencml Counse! for Enforcement and Litigation (GCEL) requires an
d d analyst, leona inuing basis, with experti issues 1o serve as a technical consuitany,

maucxal advisor, and expert witness. The analyst will work directly with NMFS Ofﬁce of Law Enforcement investigators and NOAA GCEL
Aoroeys.

[‘heﬁnanmalanalystwﬂlrewewand o on and 0 ine the and responsibilities of the R
P and corp officers i d in the i ', jon; prepare affidavits, if required, ding the and ibilities of
hep ial respond brief GCEL on 1 matters xelatmg to the case; pxepare wntten repoTts and detailed ﬁnancnal analyses

ding the respondents as reqy d a&sistinthc, parati of fi and other d igned 10 probe and elicit an
wcurate rep ion of 8 respondents’ existing fi 1 state; assist with evaluatmg settlemoent offers; assist at hwmg and dunng dmcovg—y
ith issues relating to respondents’ financial status; conduct credit and asset i s advise GCEL on the p
»f penaltics and value of a respondent’s assets; analyze corporate control issues; assist GCEL attomeys with documents filed in coun .
sroceedings that deal with a respondent’s financial state; and perform other services as are ly y to provide fi 1 analytical
mpport.
The ial amlystwill be required to lcstify as an expert witness on corporate financial structure at hearing and/er deposition when suck
testimony is deerncd necessary. .
The ial analyst will be required to maintain the fidentiality of sensitive d ts and b
SPECIFIC REQUIREMENTS

(A) The contractor must have extensive experience wim corporate structure ana]ysxs, apalysis and assessment of ability to pay penalties and
fines; review of fivancial smtemcxm, business records, and other financial documents; and review of projected performancs (e 8., cash flow anc

cash position projections‘and The must be familjar with corporate control issues, relationships between
affiliated persons, ! bnnkmptcy matfers, and tracing assets. Experience with analysis of ial fishing operations would be ally
valuable.

(B) The contractor niust be familiar with fedeml judicial and administrative proceedings and bave significant experience testifying asa
financial expert and in preparing affidavits andmustbe quahﬁcdto ‘testify in fednﬂcomasancxpenonmumxdamdtoﬁmncm analysis

and curpontc control, Knowledge of NOAA’s admi process and the statutes NOAA administers would be especially
valuable.
©) Tha oonuacturmustbe faxmlm' wnh y P dings, includi ion for and participation in the conduct of depositions, crost
and witness prep ding the preparation of affidavits where neCessary.
(D) The contract work 1Y be performed through cmploy b-contractors; b , the control, protection, and non-disclosure of amy
andlor will be the sole responsfbxhty of ibe contractor.
(E)The C&A rcqmrements of clause 73 do not app}y anda Sccunty Accredmnon Paclclge is not required, Extensive expcnence with
3 control issues, analysis of relatio affiliated indivi and d:e P m, and analysis
end umsmt of sbility to pay asscssed fines md pmalncs Knowlcdge of ial fishing operati Sp 1
. ience in financial analysi i ing in the context of Federal statutory enft proceedings. Knowledge of
. NOAA™s jve enfk process. ’
»  Judicially q\mhﬁed agan expert witness in the field of financial ig/forensic

*  Knowledge of statutes and regulations relating to marine natural resources managed by NOAA
Available to travel to diverse locations to provide expert testimony, training, case assistance, and other financial analysis oa short notice

{no less than 10 days).

At
e -2 g5 .3
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JELIVERABLES

‘he contractor will provide clear and concise reports to GCEL based on the availabl ial infc ion and d provided to the
ontractor by the GCEL attomey. (Performance required within 3 weeks of the sequest from GCEL).

“he contractor will be available to travel to diverse locations to provide expert testimony and advice, tmmng case assistance, and other
inancial analysis on short notice (no less than 10 ‘days) on an as needed basis. (Performance required fn oo less than 10 days from request
mless othierwise agreed upon by GCEL and the contractor).

“he contractor shall submit invojices detailing hours of labor expended. Travel will be conducted on an as-needed basis. Al relevant travel
sills shall be submitted in accordance with Federal Travel Regulations. The contractor shall not at any time perform tasks without the

Jearance of thy Jesd GCEL attorney on a case and/or the Assistant General Counsel for Enforcement and Litigation. The Contracting Officer’s
(‘ccbmcal Representative (COTR) will certify costs and submit documents to NOAA finance for payment.

DG133¥-09-8E-1599 4 : oW
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1. 52.212-4 CONTRACT TERMS AND CONDITIONS--COMMERRCIAL ITEMS (uCT 2008)

(a) "Inspection/Acceptance." The Contractor shall only tender for acceptance those
jitems that conform to the regquirements of this contract. The Government reserves the
right to ingpect or test any aupplxee or services that have been tendered for
acceptance The Government may regquire repair or replacement of nonconforming
supplies or reperformance of nonconforming sexvices at no increase in contract price.
1f repair/replacement or reperformance will not correct the defects or is not
possible, the Government may seek an equitable price reduction or adequate
consideration for acceptance of nonconforming supplies or services. The Government
must exercise its post-acceptance rights--

(1) Within a reasonable time after the defect was discovered or should have been

discovered; and

(2) Before any substantial change occurs in the condition of the item, unless the

change is due to the defect in the item.

(b) "Assignment.” The Contractoxr or its assignee may asslgn its rights to receive
payment due as a result of performance of this contract to a bank, trust company, or
other financing institution, including any Federal lending agency in accordance with
the Assignment of Claims Act (31 U.S.C. 3727). However, when a third party makes
payment (e.g., use of the Governmentwide commércial purchase card), the Contractor
may not assign its rights to receive payment under this contract.

(c) *Changes." Changes in the terms and conditions of this contract may be made
only by written agreement of the partiea.

(d) "Disputes.” This contract is subject to the Contract Disputes Act of 1978, as
amended {41 U.S5.C. 601-613}. Fajlure of the. partles to this contract to reach
agreement on any request for equitable adjustment, claim, appeal or action arising
under or relating to this contract shall be a dispute to be resolved in aecordance
with the clause at FAR 52.233-1, Disputes, which is incorporated Nerein by reference.
The Contractor shall proceed diligently with perfoxrmance of this contract, pending -
final resolution of any dispute arising under the contract.

(e} "Definitions." The clause at FAR 52.202-1, Definitiomns, is incorporated herein
by reference.

{f) r"Excusable delays." The Contractor shall be liable for default unless
nonperformance is caused by an occurrence beyond the reasonable control of the
Contractor and without its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or contractual capacity, fires,
floods, epidemics, quarantine restrictions, strikes, unusually severe weather, and ~
delays of common carriers. The Contractor shall notify-the Contracting Officer in
writing as soon as it is reasonably possible after the commencement of any excusable
delay, setting forth the fu}ll particulars in comnection therewith, shall remedy such
occurrence with all reasonable dispatch, and shall promptly give written notice to
the Contracting Officer of the cessation of such occurrence.

{g) "Invoice."

{1} The Contractor shall submit an original invoice and three copies (or
electronic invoice, if authorized) to the address designated in the contract to
receive invoices. An invoice must include--

(i) Name and address of the Contractor;

{1i{) Invoice date and number; .

{(iii) Contract number, contract line 1tem number and, if applicable, the order
number;

(iv) Description, quantity, unit of measure, unit prlce and extended price of
the items delivered;

(v) Shipping number and date of shipment. 1ncludlng the bill of lading number
‘and weight of shipment if shipped on Government bill of lading;

{(vi) Terms of any discount for prompt payment offered;

{vii) Name and address of official to whom payment is to be sent;

{viii) Name, title, and phone number of person to notify in event of defective
invoice; and ) . .

(ix) Taxpayer Identification Number (TIN). The Contractor shall include its TIN
on the invoice only if required elsewhere in this contract.

{x) Electronic funds transfer (EFT) banking information.

&t

DG133P-09-9E-1599 C .
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() The Contractor sh include BFT banking informati  on the invoice only
if required elsewhere in this .ontract. R
’ {B) If EFT banking information is not required to be on the invoice, in order
for the invoice to be a proper invoice, the Contractor shall have submitted correct
BFT banking information in accordance with the applicable solicitation provision,
contract clause {e.g., 52.232-33, Payment by Electronic Funds Transfer-Central
Contractor Registration, or 52.232-34, Payment by Electronic Funds Transfer-Other
Than Central Contractor Registration), or applicable agency procedures.

(C) EPT bank,ing information is not required if the Government waived the
requirement to pay by EFT.

{2) Invoices will be handled in accordance with the Prompt Payment Act (31 U.S.C.
3903) and Office of Management and Budget (OMB) prompt payment regulations at 5 CFR

art 1315.
F {h) "Patent indemnity." The Contractor shall indemnify the Govermment and its
officers, employees and agents against liability, including costs, for actual or
alleged direct or contributory infringement of, or inducement to infringe, any United
states or foreign patent, trademark or copyright, arising out of the performance of
this contract, provided the Contractor is reasonably notified of such claims and
proceedings.

{4) "payment."--

(1) "Items accepted." Payment shall be made for items accepted by the Government
that have been delivered to the delivery destinations set forth in this contract.

(2} "Prompt payment.® The Government will make payment in accordance with the
Prowpt Payment Act (31 U.S.C. 3803) and prompt payment regulatipns at 5 CFR part
1318,

{3) "Rlectronic Funds Transfer (BFT}." If. the Government makes payment by EPT,
see 52,212-5({b) for the appropriate EFT clause.

{4) "Discount." In commection with any discount offered for early payment, time
shall be computed from the date of the invoice. For the purpcse of computing the
discount earned, payment shall be considered to have been made on the date which
appears on the payment check or the specified payment date if an electronic funds
transfer payment ip made. .

{5) "Overpayments." If the Contractor becomes aware of a duplicate contract
financing or invoice payment or that the Government has otherwise overpaid on a
contract financing or invoice payment, the Contractor shall--

{i} Remit theé overpayment amount to the payment office cited in the contract
along with a description of the overpayment including the--

{A) Circumstances of the overpayment {e.g., duplicate payment, erroneous
payment, liquidation errors; date{s) of overpayment);

{B) Affected contract number and delivery oxrder number, if applicable;

{C) Affected contract line item or subline item, if applicable; and

{D} Contractor point of contact.

{ii) Provide a copy of the remittance and supporting documentation to the
Contracting Officer.

(6} Interest.

(i) All amounts that become payableé by the Contractor to the Government under
this contract shall bear simple interest from the date due until paid unless paid
within 30 days of becoming due. The interest rate shall be the interest rate
established by the Secretary of the Treasury as provided in Section 611 of the
Contract Disputes Act of 1978 (Public Law $5-563), which is applicable to the period
in which the amount becomes due, as provided in (i) (6} (v) of this clause, and then at
the rate applicable for each six-month period as fixed by the Secretary until the
amount is paid.

(ii) The Government may issue a demand for payment to the Contractor upon
finding a debt is due under the contract.

{iii) Final decisions. The Contracting Officer will issue a final decision as
required by 33.211 if--

{A) The Contracting Officer and the Contractor are unable to reach agreement
on the existence or amount of a debt within 30 days; .

(B} The Contractor fails to liquidate a debt previously demanded by the
Contracting Officer within the timeline specified in the demand for payment unless
the amounts were not repaid because the Contractor has reégquested an installment

payment agreement; oY ﬂ\
DG133F-09-SE-1599 &
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(C) The Contractor re¢ sts a deferment of collection a debt previously
demanded by the Contracting Officer (see 32.607-2).

(iv) If a demand for payment was previously issued for the debt, the demand for
payment included in the final decision shall identify the same due date as the
original demand for payment.

(v) Amounts shall be due at the earliest of the following dates:

{a) The date fixed under this contract.

(B) The date of the first written demand for payment, u\cludlng any demand
for payment resulting from a default termination.

{vi) The interest charge shall be computed for the actual number of calendar
days involved beginning on the due date and ending on--

(A) The date on which the designated office receives paywent from the
Contractoxr;

{B) The date of issuance of a Government check to the Contractor from which
an amount otherwise payable has been withheld as a credit against the contract debt;.
or

(C) The date on which an amount thhheld and applled to the contract debt
would otherwise have become payable to the Contractor.

{vii) The interest charge made under this clause may be reduced under the
procedures prescribed in 32.608-2 of the Pederal Acquisition Regulation in effect on
the date of this contract.

{3} "Risk of lose." Unless the contract speciflcally provides otherwise, risk of
loss or damage to the supplies provided under this contract shall remain with the
Contractor until, and shall pass to the Government upon:

(1) Delivery of the supplies to a carrier, if transportation is f.o.b. orxg:.n, or
(2) pelivery of the supplies to the Government at ‘the dest:natlon ‘specified in
the contract, if transportation is f£.o0.bk. destination.

(k) "Taxes." The contract price includes all applicable Pederal, State, ‘and’ local
taxes and duties.

(1} #rermination for the Government's convenience." The Govexnment reserves the
right to terminate this contract, or any part hereof, for its sole convenience. In
the event of such termination, the Contractor shall immediately stop all work

hereunder and shall immediately cause any and all of its suppliers and subcontractora.

to cease work. Subject to the terms of this contract, the Contractor shall be paid a
percentage of the contract price reflecting the percentage of the work performed
prior to the notice of termination, plus reasonable charges the Contractor can
demonstrate to the satisfaction of the Govermment using its standard record keeping
system, have resulted from the termination. The Contractor shall not be required to
comply with the cost accounting standards or contract cost principles for this
purpose. This paragraph does not give the Government any right to audit the
Contractor's records. The .Contractor shall not be paid for any work performed or
costs incurred which reaponably could have been avolded.

{m) "Termination for cause." The Government may terminate this contract, or any
part hereof, for cause in the event of any default by the Contractor, or if the
Contractor fails to comply with any contract terms and conditiona, or fails to
provide the Government, upon request, with adequate assurances of future performance.
In the event of termination for cause, the Government shall not be liable to the
Contractor for any amount for supplies or services not )

accepted, and the Contractor shall be liable to the Government for any and all
rights and remedies provided by law. If it is determined that the Government
improperly terminated this contract for default, such termindtion- shall be decmed a
termination for convenience. R

{n) writle." Unless specified elsewhere in this contract, tn:le to items fumished
under this contract shall pass to the Government upon acceptance, regardless of when
or where the Government takes physical possessgion. .

{0} "Warranty." The Contractor warrants and implies that the items delivered
hersundexr are merchantable and fit for use for the particular purpose described in
this contract. '

(p) "Limitation of liability." Except as otherwise provided by an express warrancy, )

the Contractor will not be liable to the Government for conséquential damages
resulting from any defect or deficiencies in accepted u:ems

éfﬁ‘
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{q) "Other compliances.* Th. ontractor shall comply with al applicable Federal,
State and local laws, executive orders, rules and regulations applicable to its
performance under this contract.

{xr) "Compliance with laws unique to Government contracts." The Contractor agrees to
comply with 31 U.S.C. 1352 relating to limitations on the use of appropriated funds
to influence certain Federal contracts; 18 U.S.C. 431 relating to officials not to
benefit; 40 U.S.C. 3701, et seg., Contract Work Hours and Safety Standards Act; 41
U.5.C. 51-58, Anti-Kickback Act of 1986; 41 U.S.C. 265 and 10 U.8.C. 2409 relating to
whistleblower protecfions; 49 U.S.C. 40118, Fly American; and 41 U.S.C. 423 relating
to procurement integrity. .

(s} *order of precedence.® Any inconsistencies in this solicitation or contract
shall be resclved by giving precedence in the following order:

{1) The schedule of supplies/services.

(2) The Assignments, Disputes, Payments, Invoice, Otlier Compliances, and
Compliance with Laws Unigue to Government Contracts paragraphs of this clause.

(3) The clause at 52.212-5,

{4) Addenda to this solicitation or contract, including any license agreements
for computer sgoftware. .

(5} solicitation provisions if this is a solicitation.

{6) Other paragraphs of this clause, :

{7} The Standard Form 1449.

{8) other documents, exhibits, and attachments.

{9) The specification. .

{t) "Central Contractor Registration (CCR)."

{1) Unless exempted by an addendum to this contract, the Contractor is
responsible during performance and through final payment of any contract for the
accuracy and completeness of the data within the CCR database, and for any 1ia’bivlity
resulting from the Government's reliance on inaccurate or incomplete data. To remain
registered in the CCR database after the initial registration, the Contractor is
required to review and update on an annual basis from the date of initjal

‘registration or' subsequent updates its information in the CCR database to ensure it

is current, accurate and complete, Updating 4information in the CCR does not-alter the
terms and conditions of this contract and is not a substitute for a properly executed
contractual document.

2

(i) If a Contractor has legally changed its business name, "doing business as"
name, or division name (whichever is shown on the contract), or has transferred the
assets used in performing the contract, but has not completed the necessary .
requirements regarding novation and change-of-name agreements in FAR Subpart 42.12,
the Contractor shall provide the responsible Contracting Officer a minimum of one
business day’s written notification of its intention to

{A) change the name in the CCR database;

{B) comply with the requirements of Subpart 42.12; and

{C} agree in writing to the timeline and procedures specified by the
responsible Contracting Officer. The Contractor must provide with the notification
sufficient documentation to support the legally changed name.

(ii) If the Contractor fails to comply with the requirements of paragraph
(t) (2) (i) of this clause, or fails to perform the agreement at paragraph (t) (2) (i) (C)
of this clause, and, in the absénce of a properly executed novation or change-~of -name
agreement, the CCR information that shows the Contractor to be other than the
Contractor indicated in the contract will be considered to be incorrect information
within the meaning of the "Suspension of Payment" paragraph of the electronic -funds
transfer (BPFT) clause of this contract. .

{3) The Contractor shall not change the name or address for BFT payments or
manual payments, as appropriate, in the CCR record to reflect an assignee for the
purpose of assignment of claims (see Subpart 32.8, Assignment of Claims). Asgsignees
shall be separately registered in the CCR database. Information provided to the
Contractor's CCR record that indicates payments, including those made by EFT, to an
ultimate recipient other than that Contractor will be considered to be incorrect
information within the meaning of the “Suspension of payment” pai‘agraph of the EPFT
clause of this contract.

DE133¥-09-88-1599 Gg'
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»(4) Offerors and Contract may obtain informatiom on re¢ cration and annual
ronfirmation requirements via the internet at http://www.ccr.gov or by calling 1-888-
227-2423 or 269-861-5757.

(End of Clause)

2. 52.212-5 CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTSS OR
EXECUTIVE ORDERS--COMMBRCIAL ITEMS (FEB 2005)

(a) The Contractor shall comply with the following Federal Acquisition Regulation
(FAR) clause, which is incorporated in this contract by reference, to implement
provisions of law or Executive orders appllcahle to acquisitions of commercial items:

(1) 52.222-50, Combating Trafficking in Persons (Feb 2009}
{22 U.8.C. 7104(g)).
Alternate I (Aug 2007) of 52.222-50 (22 U.S8.C.7104{g)).
{2) 52.233-3, Protest after Award (Aug 199s) (31 U.8.C. 3553) .
(3} 52.233-4, Applicable Law for Breach of Contract Claim {Oct 2004)
{pub. L. 108-77, 108-78).

{b) The Contractor shall comply with the FAR clauses in this paragraph (b) that the
Contracting Officer has indicated as being incorporated in this contract by reference
to implement provisions of law or Executive orders applicable to acquis;tions of
commercial items: -
{1) 52.203-6, Restrictions on Subcontractor Sales to the Government
(Sep 2006), with Alternate I (Oct 1995) (41 U.S.C. 253g. and
10 U,.S.C. 24202).

(2) 52.203-13, Contractor Code of Business Ethics and Conduct (Dec

2008) {Pub. L. 110-252, Title VI, Chapter 1 (41 U. 8. C. 251

note}}. {15 U.S.C. 657a).

(3) 52.219-3, Notice of Total HUBZone Set-Aside (Jan 1999)

{15 U.8.C. 657a}.

(4) 52.219-4, Notice of Price Evaluation Preference for HUBZone
Small Business Concerns (July 2005) (if the offeror elects
to waive the preference, it ehall Bo indicate in its offer)
{15 U.8.C. 657a).

{8) [Reserved}

H‘
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{6}
XX {i) 52.219-6, Notice of Total Small Business Set-Aside (June
2003) (15 U,8.C. 644).
(ii) Alternate I (Oct 1895) of 52.219-6.
(ili) Alternate II (Mar 2004) of 52.21%-6.
{7} ’
{i} 52.219-7, Notice of Partial Small Business - Set Aa:\de {June
2003} (15 U.S.C. 644).
(i1) Alternate I (Oct 1995) of 52.219-7.
{iii) Alternate II (Mar 2004) of 52.219-7.
(8) 52.219-8, Utilization of Small Business Concerns (May 2004) (15
U.S.€. 637(d) {2) and (3)).
{9}
{i) 52.219- 9, Small Business Subcont:ac:tsng Plan (Apr 2008)
| (15 U.S.C. 637(d) (4).
) (i1)- Alternate I (Oct 2001) of 52.219- 5.
(1ii) Alternate II {0ct-2001) of 52. 219 9. )
(10) 52.219-14, Limitations on’ Subconttactxng (Dec 1996) (15 U s.cC.
637(a) (24})) .
{11) 52,219-16, Liqu;dated Damages--Subcontracting Plan (Jan 1999)
{15 U.S.C. 637(d) (4) {P) (1)).
az) ’ : o : -
{i) 52.215-23, Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns (Oct 2008) {10 U.§.C. 2323)
{if .the offeror elects to waive the adjustment, it shall so
indicate in its offer).
(ii) Altermate I (June 2003) of 52.219-23.
(13) 52.219-25, Small Disadvantaged Business Participaticn Program-
Disadvantaged Status and Reporting (Apr 2008) {(Pub. L. (‘/
DG133F~05-SR-159% -
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103-355, sec! 2 7102, and 10 U.S.C. 2323).
{14) 52.219-26, Small Disadvantaged Business Participation Program-
Incentive Subcontracting (Oct 2000) (Pub. L. 103-355, section
7102, and 10 U.S.C. 2323).
{15) 52.219-27, Notice of Total Service-Disabled Veteran-Owned
Small Business Set-Aside (May 2004) (18 U.S.C. 657 f).
{16} 52.218-28, Post Award Small Business Program Rerepresentation
{(June 2007) (15 U.8.C. 632(a)(2)).
(37) s52.222-3, Convict Labor {(June 2003) (B.0, 11755).
. {18} 52.222-19, Child Labor--Cooperation with Authorities and
Remeédier (Feb 2008} (EB.0. 13128).
(18) 52.222-21, Prohibition of Segregated Facilities (Feb 1959).
(20) 52.222-26, Equal Opportunity (Apr 2002) (B.O. 11246},
(21) 52.222-35, Equal Opportunity for Special pisabled Veterans,
Veterans of the Vietnam Era, and Other Eligible Veterans
(Sept 2006) (38 U.S.C. 4212).
{22) 52.222-38, Affirmative Action for Workers with Disabilities
(Jun 1998) (29 U.6.C. 793).
{23) 52.222-37, Bmployment Reports on Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible Veterans (Sept
2006) (38 U.S.C. 4212).
{24) 52.222-39, Notification of Bmployee Rights Concernming Payment
of Union Dues or Fees (Dec 2004) (B.O0. 13201). .
{25) 52.222-54, Employment Bligibility Verification (Jan 2009).
(Executive Order 12989). (Not applicable to the acquisition of
commercially available off-the-shelf items or certain other
types of commercial items as prescribed in 22.1803.)

e

%

o

%

%

i

%

{i)} 52.223-9, Estimate of Percentage of Recovered Matenal
Content for EPA-Depignated Items (May 2008) (42 v.8.C.
6962 (c) (3) (A) {14)).
{ii) Alternate I {(May 2008) of 52. 223 9.(42 U.8.C.
6962(1) {2)(C)}.
{27} 52.223-15, Energy Bfficiency in Energy-Consuming Products
{Dec 2007) (42 U.S.C. 8259b}.

{i) 52.223-16, IEEE 1680 Standard for the Environmental
Asgessment of Personal Computer Products (Dec 2007)

(E.O. 13423).

{ii) Alternate I (Dec 2007) of 52. 223 16.

{29) s2.225- 1, Buy Rmerican Act-Supplies {(June 2003) {41 U.s8.C.
1ga-10d).

{i} 52.225-3, Buy American Act-Free Trade Agreements-Israeli
Trade Act (Aug 2007) {41 U.8.C. 10a-104, 19 U.S.C. 3301
note, 1% U.S.C. 2112 note, Pub. L. 108-77, 108-78, 108-286,
109-53 and.109-169. .
(1) Alteinate I (Jan 2004) of 52.225-3.
{(i1i) Alternate II (Jan 2004) of 52.225-3,
{31) 52.225-5, Trade Agreements {Nov 2007) (19 U.S.C. 2501, et
seq., 19 U.5.C. 3301 note).
(32) 52.225-13, Restrictions on Certain Foreign Purchases (Jun 2008)
(B.0.'s, proclamations, and statutes administered by the Office
of Yoreign Asgets Control of the Department of the Treasury). ~
(33) 52.226-4, Notice of Disaster or Emergency Area Set- Aside
{Nov 2007) (42 U.8.C. 5150}.
{34) 52.226-5, Restrictions on Subcontracting Outside Disaster or
Emergency Area {(Nov 2007) (42 U.5.C. 5150).
{35) 52.232-2%, Terms for Financing of Purchases of Commercial Items
{Feb 2002). {41 U.S.C. 255(f), 1C U.S.C. 2307(£)).
{36) 52.232-30, Installment Payments for camerc1a1 Items (Oct 1995}
(41 U.s.C. 285{f), 10 U.S8.C. 2307(f)}.
(37} 52.232-33, Payment by Electronic Funds Transfer-Central 6‘4
Page ~ 11 S’S eCr/z
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Contractor Re stration (Oct 2003} (31 U.S.C. 32).

{38) 52.232-34, Payment by Electronic Funds Transfer-Other than

central Contractor Registration (May 1392} (31 U.S.C. 3332).

{39) 52.232-36, Payment by Third Party (May 1999} (31 U.S.C. 3332).
{40) 52.235-1, Privacy or Security Safeguards (Aug 1996) (5 U.5.C.
552a) .

(41) .
{i) 52.247-64, Preference for Privately Owned U.S.-Flag
Commercial Vessels {(Feb 2006) (46 U.S.C. Appx 1241(b) and
10 U.8.C. 2631).
{ii) Alternate I {(Apr 1984) of 52.247-64.

{¢} The Contractor shall comply with the FAR clauses in thie paragraph (¢},
applicable to commercial services, that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement provisions of law or
‘Bxecutive orders applicable to acquisitions of commercial items:

{1) 52.222-41, Service Comtract Act of 1965 {(Nov 2007)

{41 U.S.C. 351, et seq. ).

(2) 52.222-42, Statement of Eguivalent Rates for Federal Hires (May
1989} {29 U.S.C. 206 and 41 U.S.C. 351, et seq.).

{(3) B52.222-43, Fair Labor Standards Act and Sexrvice Contract Act-
price Adjustment (Multiple Yéar and Option Contracts) (May 1989)
{29 U.8.C. 206 and 41 U.8.C. 351, et seq.).

{4) 52.222-44, Fair Laboxr Standards Act and Service cOntract: Act-
Price Adjustment {(Feb 2002} (2% U.S.C. 206 and 41 U.8.C. 351, .
et seq.). ) :

{S) 52.222-51, Exemption from Application of the Service Contract
Act to Contracts for Maintenance, Calibration, of Repair of
Certain Equipment-~kequirements {Nov 2007)

{41 U.8.C. 351, et seq.). |

(6) 52.222-53, Exemption from Applicat:ion of the Service Contract

Act to Contracts for Certain Serviceswnequirements {Ped 2009)
{41 U.8.C. 351,.et seq.)}.

{7} 52.237-11, Accepting and Dispensing of $1 Coin {Aug 2007)
(31 ¥.8.C. 5112{p) (1}}.

{d) Comptroller General Examination of Record. The contractor shall .comply with the
prov;szons of this paragraph (d). if this contract was awarded using other than sealed
bid, is in excess of the simplified acquisition threshold, and does not conta:n the
clause at 52.215-2, Audit and Records-Negotiation.

{1) The Comptroller Cemeral of the United States, or an authorized representative
of the Comptroller Geriexral, shall have access to and rxight to examine any of the ’
Contractor's directly pertinent records involving transactions related to this
contract.

{2) The Contractor shall make available at its offices at all reasonable times
the recoids, materials, and other evidence for examination;, audit, or reproduction,
until 3 years after final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention, of the other clauses of
this contract. If this contract is completely or partially terminated, the records
relating to the work terminated shall be made available for -3 years after any
resulting final termination settlement. Records relating to appeals under the
disputes clause or to litigation or the settlement of claims ansing under or
relating to this contract shall be made available until such’ appeala, lingation, or
claims are finally resolved.-

(3) A= used in this clause, records include books, documents, accmmting
procedures and practices, and othex data, regardless of type and regardless of form.
This does not reguire the Contractor to create or maintain any record that the .
Contractor does not maintain in the ordinary course of business or pursuant to a
provision of law.

(e} .

(1) Notwithstanding the requ:rements of the clauses in paragraphs a), (b)Y, (&),
and (d) of this clause, the Contracter is not required to flow down any FAR clause,
other than those in this paragraph (e} (1)in a subcontract for commercial items.
Unless otherwise indicated below, the extent of the flow down shall be as required by
the clause--

DE133F-09-SE~1599 ] ' G’f‘f
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{i}) 52.203-13, Contractc Zode of Business Ethics and Co wt (DEC 2008) (pub.
I. 110-252, Title VI, Chapter 1 (4 1 U.8.C. 251 note)).

{ii) 52.219-8, Utilization of Small Business Concerns (May 2004) (15 U.s.C.
637(d) (2) and (3)), in all subcontracts that offer further subcontracting
opportunities. If the subcontract (except subcontracts to small businese concerns)
exceeds $550,000 ($1,000,000 for comstruction of any public facility), the
subcontractor must include 52.219-8 in lower tier subcontracts that offer
subcontracting opportunities. .

(i1i) 52.222-2F, Equal Opportunity (Mar 2007} {E.O. 1124S6).

(iv) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of
the Vietnam Era, and Other Eligible Veterans (Sept 2006) {38 U.S.C. 4212).

(v} 52.222-36, Affirmative Action for Workers with Disabilities {(June 1998) (29
U.S.C. 793).

(vi) 52.222-39, Notification of Employee Righta Concerning Payment of Union
Dues or Fees (DEC 2004) (B.0. 13201).

(vii) E2.222-41, Service cantract Act-of 1965 {Nov 2007) (41 U.s.C. 351, et
seq.) .

{viii) 52 222-50, Combating ’l‘raffxck:ng in Persons (Feb 2009} (22 U.s.C.

7104(g)) .
) Alternate I (Aug 2007) of 52.222-50 (22 U.S.C. 7104(g)).

{ix) 52.222-51, Exemption from Application of the Service Contract Act to
Contracts . for ‘Maintenance, Calibration, or Repair of Certain Equipment--Requirementa
{Nov 2007) {41 U.S.C. 351, et seq.).. |

{x) 52.222-53, Exemption from Application of the Service Contract Act to
Contracts for Certain Services--Requirements. (Feb 2009) (41 U.S.C. 351, et seq.).

{xi) 52.222-54, Employment Rligzbzllty Verification (Jan 2009).

(xii) 52.247-64, Preference for Privately Owned VU.S.-Flag Commercial Vessels
{(Peb 2006) (46 U.S.C. Appx 1241 (b) and 10-V.S.C. 2631). Plow down required in
accordance with paragraph (@) of PAR clause 52.247-64.

{2) while not required, the contractor may include in its subcontracts for
commercial items a minimal number of additional clauses necessary to satisfy ite
contractual obligations. .

‘(End of Clause)
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ORDER FOR SUPPLIES OR SERVICES PAGE  OFPAGES
IMPORYANT: Mark alf packagas and papers with contract and/lor order numbers. ! '7
1, DATE OF ORDER 2. CONTRACT NO. {if any) 8, SHIP TO;  AMDO0159
26 Feb 2004 14 21 a. NAME OF CONSIGNEE
3. QRDER NO. 4. REQUISITION/REFERENCE NO. T L&
N, . b. STREET ADDRESS
5. ISSUING OFFICE Address correspondencs to: AJF60012 8484 GEORGIA AVENUE
DOC/NOAA/OFA / External Customers Acq. 4TH FLOOR, SUITE 400
OFA66 c. CITY ld4 STATE e. ZIP CODE
1305 East West Hwy, Suite 7604 SILVER SPRING MD 20910
Silver Spring, MD 20910 f. SHIP VIA
Juanita L. Beck 301-713-0838
7.7 1 TIN: 364923021 8. TYPE OF ORDER

&. Name of Contractor
Julia Hellerman

[X Ja. PURCHASE
DUNS: 123798212 £ YOUR:

b. Company Name

Please fumish the following on tha
terms and conditions specified on

¢. Street Addrass

both sidas of this order and on the
attached shset, if any, including

b. DELIVERY .
Except for billing instructions on the
reverse, this delivery order Is subject
to Instructions contained on this side
only of this form and is Issued subject
to the terms and conditions of the

866 9th Strect delivery as indicated. abovs-numbered contract,
d.City Boulder le. state CO__ |t zip 80302-7529
9. ACCOUNTING AND APPROPRIATION BOC: OBLIGATED AMT: $71,632.00 10. REQUISITIONING OFFICE
tta —
See Attached Sc}xcdule Monia Williams
1. BUBINESS CLABSIFICATION (Check riate box(as))
a SMALL . OTHER THAN SMALL [ ]c. DISADVANTAGED [X¢. WOMEN-OWNED
2. FO.B. POINT 14. GOVERNMENT BIL NO.
o TC 115, DISCOUNT
DESTINATION ON OR BEFORE | TERMS
13. PLACE OF 28 Feb 2004 00.00% 0 Days
a. INSPECTION b. ACCEPTANCE
SEE BLOCK 6 Net 30
17. SCHEDULE (Sew reverse for Refections]
QUANTITY ary
ITEM NO. SUPPLIES OR SERVICES ORDERED | UNIT UNIT PRICE AMOUNT ACCEPT.
() @

—fa

(o) (e}

CONTACT PERSON: MONIA
ATTACHED
0001 COLLECTIONS ANALYST

(301) 427-2202 STATEMENT OF WORK

Accounting and Appropriation Data;
14.04.2BL2D02P0006020204000.01 02000160

WILLIAMS

- HR - 66,552.00

000000.25110000
18. SHIPPING POINT 19, GROSS SHIPPING WEIGHT 120. INVOICE NO. )
" TOTAL
21, MAIL INVOICE TO: (Cont.
seEanLNG a. RAME pages)
wamigenons|_ NOAA/OFFICE OF GENERAL COUNSEL
oN b. STREET ADDRESS (or P.O. Box)
feveRss 8484 GEORGIA AVENUE Us 170
4TH FLOOR, SUITE 400 GRAND
TOTAL
& CiTY d, STATE e. ZIP CODE 71,632.00
SILVER SPRING MD 20910
. 23. NAME (Typad)}
B R o o) Jean E. Greene 301-713-0838
(TITLE CONTRACTING/ORDERING OFFICER)
AUTHORIZED FOR LOCAL REPRODUCTION QPTIONAL FORM 347 (REV. 6/85)
Pravious edition not usable Prascribed by GSA/FAR 48 CFR 53.213{s)

35C-s
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ORDER FOR SUPPLIES OR SERVICES - Continuation PAGE  OFPAGES
IMPORTANT: Mark it packages and ers with contract and/or order numbers, 2 7
DATE OF ORDER CONTRACT NO. {if any} ORDER NO.
26 Feb 2004 DG130304SE0287
ITEM NO. SUPPLIES OR SERVICES QUANTITY | UNIT UNIT PRICE AMOUNT Qry
{2 (&) ORDERED | (d) {e} 5] ACCEPT,
© @
$66,592.00
0002 |INDIRECT COSTS, SITE VISITS, TRAVEL - B - ~ 3,600.00
SEE ATTACHED STATEMENT OF WORK
Accounting and Appropriation Data:
14,04.2BL2D02P0006020204000.0102000100
000000.21400000
$3,600.00
0003 TELEPHONE & INTENET ACCESS B o -[ 1,440.00
Accounting and Appropriation Data:
14,04 2BL2D02P0006020204000.0102000100
000000.31000000
$ 1,440.00
NSN 75401-01.152-0082 53348101 OPTIONAL FORM 348 (10-83)
Prescribed by GSA FAR (48 CGR) 63.213(s)
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1. 52.204-7 CENTRAL CONTRACTOR REGISTRATION (OCT 2003)

(a) Definitions. As used in this clause--

"Central Contractor Registration (CCR) database™ means the primary Government
repository for Contractor information required for the conduct of business with
the Government.

“Data Universal Numbering System (DUNS} number" means the 9-digit number
assigned by Dun and Bradstreet, Inc. (D&B) to identify unique business entities.

"Data Universal Numbering System +4 (DUNS+4) number" means the DUNS number
assigned by D&B plus a 4-character suffix that may be assigned by a business
concern. (D&B has no affiliation with this 4~character suffix.) This 4-character
suffix may be assigned at the discretion of the business concern to establish
additional CCR records for identifying alternative Electronic Funds Transfer
(EFT) accounts (see the FAR at Subpart 32,11) for the same parent concern.

"Registered in the CCR database" means that--

(1) The Contractor has entered all mandatory information,
including the DUNS number or the DUNS+4 number, into the
CCR database; and

(2) The Govermment has validated all mandatory data fields and
has marked the record “Active".

{b)

{1} By submission of an offer, the offeror acknowledges the
requirement that a prospective awardee shall be registered
in the CCR database prior to award, during performance, and
through final payment of any contract, basic agreement,
basic ordering agreement, or blanket purchasing agreement
resulting from this solicitation.

{2) The offeror shall enter, in the block with its name and
address on the cover page of its offer, the annotation
"DUNS" or "DUNS +4" followed by the DUNS or DUNS+4 number
that identifies the offeror's name and address exactly as
stated in the offer. The DUNS number will be used by the
Contracting Officer to verify that the offeror is
registered in the CCR database.

{c} If the offeror does not have a DUNS number, it should contact Dun and
Bradstreet directly to cobtain one.

(1) An offeror may obtain a DUNS number--

(1) If located within the United States, by calling Dun and
Bradstreet at 1-866-705~5711 or via the Internet at
http://waw.dnb.com; or

(ii) If located outside the United States, by contacting the

local Dun and Bradstreet office.

(2) The offeror should be prepared to provide the following
information:

{i) Company legal business.

(ii) Tradestyle, doing business, or other name by which your

entity is commenly recognized,

(1ii) Company Physical Street Address, City, State, and Zip

Cede.

{iv}) Company Mailing Address, City, State and Zip Code (if

separate from physical). ‘

{v)} Company Telephone Number.

{vi) Date the company was started.

{vii) Number of employees at your location.

{(viii) Chief executive officer/key manager.

{ix}) Line of business {(industry).

{x) Company Headquarters name and address {reporting
relationship within your entity).

{d) If the Offeror does not become registered in the CCR database in the time
prescribed by the Contracting Officer, the Contracting Officer will proceed to
award to the next otherwise successful registered Offeror.

DG1303-04~-SE-0287
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{e) Processing time, which normally takes 48 hours, should be taken into
consideration when registering. Offerors who are not registered should consider
applying for registration immediately upon receipt of this sclicitation.

{f} The Contractor is responsible for the accuracy and completeness of the
data within the CCR database, and for any liability resulting from the
Government ‘s reliance on inaccurate or incomplete data. To remain registered in
the CCR database after the initial registration, the Contractor is required to
review and update on an annual basis from the date of initial registration or
subsequent updates its information in the CCR database to ensure it is current,
accurate and complete. Updating information in the CCR does not alter. the terms
and conditions of this contract and is not a substitute for a properly executed
contractual document.

(9)

{1}

{i) If a Contractor has legally changed its business nane,
"doing business as™ name, or division name (whichever is
shown on the contract}), or has transferred the assets
used in performing the contract, but has not completed
the necessary requirements regarding novation and
change~of-name agreements in Subpart 42.12, the
Contractor shall provide the responsible Contracting
Officer a minimum of one business day's written
notification of its intention to

(A} change the name in the CCR database;
{B} comply with the requirements of Subpart 42.12 of the
FAR; and
{C} agree in writing to the timeline and procedures
specified by the responsible Contracting Officer.
The Contractor must provide with the notification
sufficient documentation to support the legally
changed name.

(ii) If the Contractor fails to comply with the requirements
of paragraph (g) (1) {i} of this clause, or fails to
perform the agreement at paragraph (g) (1) (i) () of this
clause, and, in the absence of a properly executed
novation or change-of-name agreement, the CCR information
that shows the Contractor to be other than the Contractor
indicated in the contract will be considered to be
incorrect information within the meaning of the
"Suspension of Payment" paragraph of the electronic funds
transfer (EFT) clause of this contract.

{2) The Contractor shall not change the name or address for EFT
payments Or manual payments, as appropriate, in the CCR
record to reflect an assignee for the purpose of assignment
of claims {see FAR Subpart 32.8, Assignment of Claims).
Assignees shall be separately registered in the CCR
database. Information provided to the Contractor's CCR
record that indicates payments, including those made by EFT,
teo an ultimate recipient other than that Contractor will be
considered to be incorrect information within the meaning
of the "Suspension of payment” paragraph of the EFT clause
of this contract.

(h) Offerors and Contractors may obtain information on registration and annual
confirmation requirements via the internet at http://www.ccr.gov or by calling
1-888-~227-2423, or 269-961~5757.

DG1303-04-SE~0287
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™y $ee Instructions — Reverse Pags 1 of  Pagos
1 € ADDRESS A. REQUISTION NUMBER:
U.8. DEPARTMENT OF COMMERCE DOC/NOAA/GCEL
PROCUREMENT REQUEST 8484 GEORGIA AVENUE 4TH FL. SUITE 400 NA-EL-0102-4-00007
Requisitioner fills in only SILVER SPRING, MD 20810 . 8. READY REQUISITION DATE:
unshaded blocks
z - 3 R 4 5 [} 7 C. 5F.28Y.
RECEVING REFERENCE ORDER | SOURCE PURCHASE DELIVERY suB.
OFFICE NO. NUMBER DATE ORDER NUMBER
2. 70: {Saller) 9. SHIP TO: {Use Bidg/Room No.~ses Revarss for Format)

Julia Schuitz Hellerman U.8. DOC/NOAA

866 Ninth Street Office of GCEL

Bouider, Colorado 80302 8484 Georgia Avenue 4th Fl. Sulte 400

Tel: 303-546-0287 Fax: 303-546-6203 Sitver Spring, MD 20910

T IDENTIFICATION : E. REQUISITIONER CONTAGT PERSON: TELEPHONE NO.
MONIA WILLIAMS (301) 427-2202
) 5 i 7 s u n
DESCRIFTION BUDGET | ACC.| QUANTITY UNIT UNIT PRICE ESTIMATED
{Double Space Betwoen fms) OBJECT | LINE ISSUE ## Known) AMOUNT
o1 CONTRACTOR-COLLECTIONS ANALYST 2511 | 0t - HR - 66,502.00

with extensive backgrund in finance and/or

coliections. Collections Analyst will assist NOAA/GCEL
staff in meeting management obligations for referral

of enforcement cases fo Finance for debt processing per
the attached statement of work (terms and conditions)
SEE ATTACHED SOW.

02 INDIRECT COSTS. SITE VISIT(s) 2140 | 02 . EA - 3,800.00

TRAVEL WILL BE IN ACCORDANCE WITH NOAA
TRAVEL REGULATIONS, (INVOICES FOR TRAVEL
EXPENSES SHALL BE SUBMITTED FOR

REIMBURSEMENT).
03 MiSCALLENOUS EXPENSES
TEL. & INTERNET ACCESS, 3100 | 03 . MTH - 1,440.00
. F.O8 POINT . 22. DISCOUNT TERMS 23 PROMPT PATMENT Sub-Total £
o {This Page} 71,832.00
%, REQUEST DELIVERY BY: ’ 24, DELIVERY DATE: 26 SHIP VA 27. ESVIMATED FREIGHT £
. TOTAL

o thep oo Y1 | e, | muRtau R i3 Ao
3 FIVLE OF REQUEST AUTHORIZING GFFICIAL UNE| CcODE

01 14 12004-14-28L2D02P00-01020001-00000000 100%
AGCEL/NOAA {301) 427-2202
? . :;TE & 02 14 12004-14-2BL.2002P00-01020001-00000000 100%

el \(,w oy o, ¢/
TREDF TELEPHONE
. - 14-. = 9
srogram ManagementiAnalyst (301) 427-2202 03| 14 [2004-14-28BL2D02P00-01020001-00000000 100%
GRATO DATE
Vet

K [CES AND REMARKS 7
IRM CD-435 (9-85) (Distribution--Onginal and one copy te Pocurement) R
T oo y e NOT A PURCHASE ORDER S

VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00170 Fmt6601 Sfmt6601 P:\DOCS\68010.TXT JOYCE

68010.121



H605-41331-79W7 with DISTILLER

167

STATEMENT OF WORK

PROJECT PURPOSE - CONTRACT for COLLECTIONS ANALYST -

To procure contract services of an analyst with a background in finance and/or collection matters.
In its 1997 audit of NOAA’s FY 1996 financial statements, KPMG made certain findings and
recommendations requiring changes in the procedures NOAA General Counsel (GC) use in its
collection work. In response to the findings and recommendations, GC and NOAA Finance
(Finance) worked together to develop procedures that would result in Finance assuming all
financial responsibility for accounting, billing, and collecting civil monetary penalties for cases
where a legally enforceable debts exist. Procedures were designed to ensure that legally
enforceable debts are timely processed in GC and then referred to Finance. Cases in GC fall into
several categories, i.e., pre-debt not referred to Finance for billing and collecting, time payments,
delinquent debts, Treasury cases, and write-offs. Case file packages must be reviewed and a
determination must be made as to which procedures to follow to resolve debt processingina
timely and accurate manner. Satisfying these procedures is necessary for NOAA to achieve an
unqualified audit from KPMG. Current staff is insufficient to process all collection work ina
timely way. The contractor will be under the supervision of the Assistant General Counsel for
Enforcement and Litigation.

PROJECT TASKS:

Award of this contract will assist GC staff (located in Gloucester, MA, St. Petersburg, FL.,
Long Beach, CA., Seattle, WA, Juneau, AK., and Silver Spring, MD) to meet obligations as
stated in Compendium of Debt Processing Guidelines and Procedures for Collection o Civil
Monetary Penalties. This will be accomplished as follows:

®

@
)

@

&)

©

Review and assess cases for valid debt, availability of debtor information, collection
efforts to date, final disposition of seized proceeds, and likelihood of collection success;

Follow proper procedures and guidelines prior to referral of cases to Finance;

Incorporate necessary procedures for GC action, including corresponding Enforcement
Management Information System (EMIS) entries;

Utilize standard forms and EMIS reports to ensure consistent submissions of case to
Finance;.

Identify other ways to evaluate what/how frequently dollar amounts of cases being sent to
or returned from Finance, and

Forms and reports are intended to help modify assessment, settlement, and collection
practices to increase percentage of full payment.

S5-C- /2
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DELIVERABLES AND MONITORING:

Products and services to be expected from the contractor include:

o
@
@

@

&)

©)

1)

&

®

(10

Review, research, and track actions of cases;
Document basis for recommended debt processing actions;

Review files and take action within ten (10) business days when cases are returned by
Finance due to non-payment, inaccurate payment, or other reasons;

Notify Finance, case attorney, or GCEL of final actions taken on cases within ten (10)
business days;

Return to Finance, within ten (10) business days, cases sent back to the regional office for
corrections;

Coordinate efforts to develop a tickler system to ensure timely identification of
delinquent, legally enforceable debts;

Act as a liaison between GC and other contractors in the development of a tickler system
and a program to calculate interest and payment amounts;

Prepare two reports at six (6) month intervals which includes comparison of new data to
past data. Should include one report at end of FY year and other report at half-way point,
and

GCEL will provide written feedback on the semi-annual reports and/or progress reports to
the contractor within four (4) weeks of receiving them. The feedback should address the
content and format of the submitted material, suggestions for improvement and any
changes that GCEL would like implemented.

The Collections Analyst will be required to control, to protect, and not to disclose
confidential and sensitive documents and information.

COSTS, PAYMENTS, AND BILLING:

Contractor will submit bills covering hours of labor expended on a bi-weekly basis. Contractor’s
hourly wage will be -per hour. The contractor’s performance will be monitored and
evaluated by a COTR selected by the requesting authorizing official.

SSECr3
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LOCATION:

NOAA/GCEL

8484 Georgia Avenue 4% Floor, Suite 400
Silver Spring, MD

An alternative work site will be considered. This consideration will be based on the experience
of the selected candidate.

TRAVEL:

A minimum amount of travel will be required on an as needed basis. All applicable travel
expenses will be paid by GCEL.

QUALIFICATIONS FOR SELECTION;:

Candidate must possess a degree in finance, management, or administration;

Candidate must possess knowledge of legal terms and references;

Candidate must possess and have knowledge of financial terms and applications;
Candidate must possess and have knowledge of collections procedures and terminologies;
Candidate must be familiar with computer software applications;

Candidate must possess good oral and organizational skills, and be adept at communicating the
Agency’s viewpoints;

All qualified candidates must submit a writing sample, and

All qualified candidates will be interviewed by the requesting office.

S5C-1¢
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FORM CD-492 US. DEPARTMENT OF COMMERGE
EV. 950
" ) JUSTIFICATION FOR OTHER THAN FULL AND OPEN COMPETITION

i recommend that the Departient of Commerce negotiate only with JULIA SCHULTZ HELLERMAN
{Proposed Confracton(s))
for CONTRACT SERVICES ~COLLECTIONS ANALYST
{Description of Supplies or Services)
Requisition No. NA-EL-0102-4-00007 Cost Estimate § 71,632.00
{include basic contract period and afl options or total systems life costs)

Requesting Activity Contracting Activity

CERTIFICATION REQUIREMENTS

| certify that the attached narrative justification is and plete data y to support the recommendation for
other than full and open competition. .

The requisitioner further certifies that the attached narrative justification verifies the G 's mini needs or
requirements and any rationale used to justify other than fuli and open compstition procedures.

*Requisitioner { ame & Titie) Signature Phone No. Date

. \[}/W\mf- <
Michele Kurug, AGCEL/NOAA /s (301) 427-2202 /’> /’7 ‘/

*Thep request izing official, whose signature appears in block G of the Procurement Reguest (Form CD-435).

Before requesting this acquisition, state the statutory authority for conducting this acquisition under "other than full and open
competition” procedures in the following blank 41 USC 253(c)1) (use only one statutory authority}. Also
provide a narrative justification to this form. In accordance with FAR Subpart 6.3, the namrative justification must include the facts
necessary to reasonably and legitimately lead to the use of the specific authority for other than full and open competition; including
adequate information on the nature and/or description: of the action being approved and a description of the supplies or services
required to meet the agency’s needs.

NOTE: Use of this form Is optional when: {1} the justification ins alf g ired by FAR 6.303-2, is certified by the
requisitioner and contracting officer and Is approved at the appropriate levels; or {2) simpiified acquisition procedures for
acquisitions not exceeding $100,000 are used, in which case the simplified documentation practices outlined in FAR
13.106-2 may be followed.

STATUTORY AUTHORITY

41 USC 253(c)(1) - Only one responsible source
The supplies or services required by the agency are available from only one responsibie source and no other type of
supplies or services will satisfy agency requirements.
41 USC 253(c){2) - Unusual & compelling urgency
The agency'’s need for the supplies or services is of such an unusual and compelfing urgency that the govemment would be
seriously injured unless the agency is permitted to fimit the number of sources from which it solicits bids or proposals.
(NOTE. This ity will not be app fitis ined that the urgency Is due 1o a lack of advance p|annmg by the
requiring activity. Soficitation from as many potential sources as is p ble under the is required.)
41 UsC or research capablll{y, or axpert services
Itis necessary to award the contract toa pamcular S0UrCH oF sources in order {(a) to maintain a facility, producer,
manufacmrer, or other suppfier availabl f ,, pplies or services in case of a naﬁonal emergency, of to achieve
ion, or {b} to i g, or di capability 1o be
provided by an educational or other nonprom lnstllutuon or a f lly funded and p center or (¢) to
acqwre the services of an expert for any current or anticipated litigation or dispute.
41 USC {cH4) - tonal agl
The terms of an i ] or a treaty the United States and a foreign govemment or intemational
or the written directions of a foreign govemment relmburslng the agency for the cost of the acquisition of the
supphes or services for such government, have the effect of requiring the use of procedures other than competitive

a1usc ﬁﬂﬁ?gi"sp.umomad or required by statute
A statute exp that the i be made through another agency or from a specified source,
or the agency’s needis for a brand name commercial item for authorized resale.
41 USC 253(c)(6) - National security
The disclosure of the agency's needs would compromise the national security unless the agency is permitted to limit the
number of sources from which it solicits bids or proposals.,
41UsC 253(c)(7) - Public Interest
head (S retary of Commerce) determines that it is not in the public Interest to use full and open competition in
o acquisition d, and nofifies Congress in writing of such determination not fess than 30 days before
award of the contract.

This form was slectronically produced by Eiite Federat Fonms, lnc.
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APPROVAL REQUIREMENTS
Contracting Officer-Not exceeding $500,000:
Contracting Officer & Title Signature Phone No. Date
Contracting Activity Competition Advocate—Qver $500,000 but not exceading $10 miliion:
Contracting Activity Competition Advocate & Title | Signature Phone No. Date
Head of Contracting Activity (HCA) or HCA Dasignee—-Over $10 million but not exceeding $50 million:
Head of C i ivity/ HCA Designee & Title | Signature Phone No. Date
Procurement Executive--Over $50 million:
Procurement Exacutive & Tilte Signature Phone No. Date

review must be preceded by lower level approval(s), e.g., over $50 miffion all approvals are required.

NOTE: Use the total cost estimate specified on the front of this document in determining the necessary approvals. Each

S5/,
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JUSTIFICATION FOR OTHER THAN FULL AND OPEN COMPETITION

Ms. Julia Schultz Hellerman has the educational and work experience necessary to accomplish
the required duties and responsibilities as a Collections Analyst for the Office of the Assistant
General Counsel for Enforcement and Litigation (GCEL). Ms. Schultz Hellerman has a Masters
degree in Health Care Management and Policy from the University of Michigan, which included
quantitative course work in accounting, finance, and statistics, as well as qualitative courses in
organizational methodology, government policy, and law. As an independent consultant, it was
necessary for her to develop a tickler system to track cases and schedule actions. Many of the
work assignments involved an analytical review of case files and the utilization of programs to
perform necessary financial calculations. She has substantial experience reviewing and
analyzing financial documents, standardizing formats, and making recormmendations for
improvement of financial results for a number of organizations. In addition, she has worked
on market assessment projects involving analysis of market position and development of new
marketing strategies. Both types of projects required detailed written and verbal reporting of
findings and recommendations. As a coordinator of other contractors in her position as an
analyst for the State of Colorado Department of Health Care Policy and Financing, strong
communication and planning skills were necessary. Also, in addition to fiscal analysis, she
worked with other departments and state agencies, including the Attorney General’s office,

and community members to coordinate development of program guidelines and acted as a
liaison between all of these groups and the Policy Board for the program. In addition, she
made regular presentations and was responsible for public and private reporting and
documentation. Finally, this analytical position required very strong organizational skills to
follow numerous standard procedures and adhere to specific guidelines.

For the past year, Ms. Hellerman has performed the duties and responsibilities as a Collections
Analyst for the Office of the Assistant General Counsel for Enforcement and Litigation. Her
work is clear and concise.

‘We are confident that as a result of Ms. Schultz Hellerman’s unique experience and expertise,

the competitive process will not result in a more qualified choice. The Government will be well
served by utilizing a sole-source contract for this acquisition.

S-C-/7
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< ORDER FOR SUPPLIES OR SERVICES PAGE  OFPAGES
TMPORTANT: Mark il packages Snd papers With contract an/or Ordor numbers. ! [”
O B 2006 ' S o
5. NAME GF CONSIGNEE
3. ORDER NO. ; 0C/NOAAGCE
—PGLI006SEI736 NAGCO102-6-00326 3
. ISSUING OFFICE Address correapondence fo: F6001201 8484 Goorgu Avenne
DOC/NOAA/AGO 4th Floor, Suite 400
Siff Office & External Clients, AD ©. CITY d.STATE  |e. ZiP CODE
1305 East West Highway, Rm 7601 Silver Spring MD 20910
Silver Spring; MD 20910 1, SHIP VIA
RUBIE B. KING 301-713-0838 x189
7. TO: 00000009 TIN: 364923021 8. TYPE OF ORDER
s, Name of Conlratior IX Ja. PURCRASE [ Jo- DELIVERY
JULIA HELLERMAN DUNS: 123798212 | neFERENCE YOUR: Excopt for tiling instructions on the
b. Company Name Pisass fumish lhe folowing on the {(¥Yer3e, 10 delvery crder s wbject
L T e
©. Siraet Address b ‘sheat, If any, o the temms and
866 9TH STREET delivery 88 Incicated.
/ 'I/vvr':' crn T f »s*n- knd oA~
3Gy BOULDER |. Sais CO [T, Zip 803027429 ,
3. AGBOUNTING AND APPROPRIATION BOC: OBLIGATED AMT: $95,085.00 10. REQUISTIONING OFFICE
- Sce Attached Schedule « PR ey pee -~ Robert Hogans:
* (301) 427-2202
riale box(es)) e — -
b. GTHER THAN SMALL [:]c DISADVANTAGH _ [Ha. women-ownéD
-~ 14, GOVERNWNTBILNO | ;50’035;;35"570 16. DISCOUNT
] g OR BEFORE | TERMS
13. PLAGE OF 09 Feb2007  [00.00% 0 Days
. ACCEPTANCE . -
SEEBLOCK 6 Net 30
swpuss OR SERVICES AMOUNT ACCEPT.
. ) 0.
J‘hv_cmmm shall provide sonslting and AR
i support services in accordance with o
the'attachod Statoment of Work. The Period of
Performance shall be from Febiiiary:14; 2006
,q thmth Fobruary.} 13 2007, .
- 0001 2: i couecmm Analyst P 90,000.00

" JR8 SHFFING POINT »}19. GROSS SHIFFING WEIGHT -lzo. TWVOIE WO, ™ - o
: | -~ 77 WAL NVOIGE 1O, " . Bt
i )
: }

' uss 1700
G.STATE o2 ssomsoe [T

e
g 301-713-0838 x189
<

i 2 o0 - OFTIONAL FORM 347 (REV: 58]

PG BDT T o T~ D/
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. ...  DRDERFOR SUPPLIES OR SERVICES - Continuation paGE  Greaces
TWPORTANT: Narkal With contract andior Grder umbers: ] 2 1
DATE OF ORDER GRDER NO.
10 Feb 2006 [DG133006SE1736
TEM NO. UNTF AMOUNT “iad
(@} @y (e} ® ACCEPT.
~ © )
Accounting and Appropriation Data:
14.06.2BL7E02P0006021 101000.01020001000
00000,25110000
$ 90,000.00
NTE
0002 Other Direct Cost (travel, telephone and LT 5,085.00
miscellanoous expenses)
Telephone and Miscellancous Expenses:
$2,285.00
‘Travel (In accordance with Federal Travel
Regulations:  $2,800.00
=, 4fepounting.and Appropristion Data: 2
14,06.2BL7802P0006021 101000.01020001000 _ ]
=TT Rne0pmnE, PR e T - >
“ aaem |$5,085:00 o i YA Y T8 eCoiot don
g ey "
1 ¥ e
et e
L ¥ A4
g <
v
P
sl
-~ v
NON 75401-01-152-8082 $0348-101 GPTIONAL FORM 3481083}
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1. $2.213-4 TERMS AND CONDITIONS--SIMPLIFIED ACQUISITIONS (OTHER THAN
COMMERCIAL ITEMS) (¥RB 2006)
{Reference)

2. 52,232~7 PAYNENTS UNDER TINE-AND-MATERIALS AND LABOR-HOUR CONTRACTS (AUG
2008)
{Reference)

3. 13%52.201-70 CONTRACTING OFFICER'S AUTHORITY (MARCR 2000)

The Contracting Officer is the only person authorized to make or approve any
changes in any of the requirements of this contract and notwithstanding any
provisions contained elsewhere in this contract, the said auwthority remains
golely in the Contracting Officer. In the event the Contractor.makes any changes
at the direction of any person other than the Contracting Officer, the change
arkil-be considered tohave been mage without authority and no adjustment will .be
made in the contract'ﬁ xm8 and conditions, including price.

4. 1352.201-71 CONTRACTING OFFICER’§"TECHNICAL REPRESENTATIVE (COTR) (FEBRUARY
2008)

a. Robert Hogan is hereby designated as the Contracting Officer’s Technical
Representative (COTR). The COTR may be changed at any time by the Government
without prior notice to the Contractor by a unilateral mgdifxcation to the
Contract. The COTR is 1oca1;ed at:

‘U.8, Department of Comterce National Oceanic Atmospheric Administration

Office of the General Council Enforcement and. Litigation

8484 Georgia Avenue 4th FL. Suite 400

Silver Spring, MD 20910

(301) 427-2202

b. The responsibilities and limitations of the COTR are as follows:

(1) The COTR is responsible for the technical aspects of the project
and serves as technical liaison with the Contractor” The COTR is
also responsible for the final inspection and acceptance of all
reports, and such other respongibilities as m&‘y be specified in
the contract.

{2) The COTR is not authorized to make any comhitiients ‘or otherwise
obligate the Government or authorize any dhanﬁes whlch affect the
Contract pnce, terms or conditions. Any Contractor request for
changes shall.be refexred to the Contracting Officer directly or
through the COTR. No such changes shall be ‘made without the
expressed prior authorization of the Contracting Officexr (CO). The
CO may ‘designate assistant or alternate COTR(§) to act for the
COTR by naming such assistant/alternate{s) in writing and
transmitting a copy of such designation to the Centractor.

8. 13%2.208-70 DPRINTING ((MARCH 2000)

‘Unless otherwisé specified in this contract, the Contractor shall not engage
in, or subcontract' for, -any printing (as that tem“is ‘defined in Title I of the
government Printing and Binding Regulations in effbet on-the effective date of
thig contract) in ‘connection with performing under this contract. Provided,
however,. that performing 'a requirement under this contract involving the
duplicating of less than 5,000 units of only one page, or less than 25,000 units
in the aggregate of multlple pages, such pages dre no exceeding a maximum image
size of 10 and 3/4 inchea by 14 and 1/4 inches, will’Abt ‘bé deemed printing.
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6. 1353.209-71 ORGANIZATIONAL CONFLICT OF INTEREST (MARCH 2000)

(a) The Contractor warrants that, to the best of the Contractor's knowledge
and belief, there are no relevant facts or circumstances which would give rise
to an organizational conflict of interest, as defined in FAR Subpart 9.5, or
that the Contractor hag disclosed all such relevant information.

(b} 'The Contractor agrees t};a: if an actual or potential organizational
conflict of interest is discovered after award, the Contractor will make a full
disclosure in writing to the Contracting Officer. This disclosure shall include
a description of actions which the Contractor has taken or proposes to take,
after consultation with the Contracting Officer, to aveid, mitigate, or
neutralize the actual or potential conflict.

(c) Remedies - The Contracting Officer may terminate this contract for
convenience, in whole or in part, if it deems such termination necessary to
avoid an organizational conflict of interest., If the Contractor was aware of a
potential organizational conflict of interest prior to award or discovered an

agtualror-potential genflict after—award and did not disclose or misrepresented
relevant information to the Contracting Officer, the Government may terminate
the contract for default, debar the Contractor from Government contracting, or
pursue such other remedies as may~be pBimitPed’by law or this contract.

{d) The Contractoxr further agrees to insert provisions which shall conform
substantially to the language of this clause, including this paragraph (d), in
any subcontract or consultant agreement hereunder.

7. 13%2.209-12 RESTRICHIONS AGAINST DISCLOSURE (MARCK 3600)

5. The Contrdctor agrdes, in the performahce of th¥s donfract, to keep the
thformation furnished by the Government and designatell by thé Contracting
Officer or Contracting Officer‘'s Technical Representative im the strictest
confidence. The Contractdr also agrees not to publish or’otherwise divulge such
information in wholeeox ih part, in any manner or form, nor to authorize or
permit others to 8o so, taking such reasonable measures as are necessary to
restrict access to such information while in the Contractor's possession, to
those employees needing such information‘to ‘perform the work provided herein,
i.e., on a “need to know" basis. The Contractor agrees' to immediately notify the
Contracting Officer in'writing in the event that the Contractor determines or
has reason to suspect & breach of this reduirement, 7

b, The Contractor agrees that it will not disclose any information described
in Subsection A to any perBons or individual unless prior-written approval is
obtained from the Contracting Officer. The Contractor~agfees to insert the
substance of this clause in any consultant agréement or subcbntract hereunder,

8. 1352,309-73 COMPLIANCE WITH THE LAWS (MARCH 3000}

The Cohtractor shall cgmf:ly with all applicableé laws’ and -rules and regulations
having' the force of law which deal with or relate to performarce hereunder or
the employment by’ the Contractor of the employees.

9: 1352.21%5-70 PERIOD -OF“PERPORMAKCE (MARCH 2000)

a. The period of perfdrmance of this contract is from February 17, 2006

through February 16, 2007,
0+ 1352,231-70 DUPLICATION OF EFFORT (MARCH 2000)
. g v r
The Contractor hereby cértifies that costs for work ‘to 'be performed under this

contract and any subcontract hereunder are not duplicative of any costs charged
against any other Governgient contract, subcontract) or other Government source.
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The Contractor agrees to advise the Contracting Officer, in writing, of any
other Government contract or subcontract it has performed or is performing which
involves work directly related to the purpose of this contract. The Contractor
also certifies and agrees that any and all work performed under this contract
shall be directly and exclusively for the use and benefit of the Government, and
not incidental to any other work, pursuit, research, or purpose of the
Contractor, whose responsibility it will be to account for it accordingly.

11. 1352.333-70 EMRMLESS FROM LIABILITY (MARCE 2000)

The Contractor shalt*hold and save the Government, its officers, agents, and
ermployees harmless from liability of any nature or kind, including costs and
expenses to which they may be subject to or on account of any or all suits or
damages of any character whatsoever resulting from injuries or damages sustained
by any person or persons or property by virtue of performance of this contract,
arising or resulting in whole or in part from the fault, negligence, wrongful

‘otadt 6rowrongful. omisakon of the cofitractor, or any subcontractor, their
employees, and agents.

13, 13%2.246-70 INSPECTION AND'ACCEPTANCE [HMARCH 2000)

The Contracting Officer or the duly authorized representative will perform
ingpection and acceptance of supplies and services to be provided under this
contract. N _ s n

Inspection and accgp 'anca will be performed at: = 7.7

U.S. Department bf Cdmerce/NOAA

Office of GCEL : ,

8484 Georgla Avenue 4th FL. Suite 400

gilver Spring, MD 20910~~

‘Monia Williams

(301) 427-2202

13, STATREENT OF WORK™ ©
CONTRACT TYPE (mcnf-ﬁb‘bo} )

This is a Labor Hour type contract for Consulting Services. It consists of a
twelve month base ‘peridd from February 17, 2006 through February 16, 2007.
CRILING PRICE (MARCH 20007 »

The ceiling price-of this contract is $95,085.00. The Contractor shall not
make expenditures nor incur obligations in the performance of this contract
which exdeed the ceiling price specified herein, except at the Contractor's own

risk. )
¥ At Q. a1
STATEMENT OF WORK
PR COLLECTIONS ANALYST
N January 12, 2006
 J INTRODUCTION ¢

The U.S. Department of COmmerce {DOC), National Oceanic and At.mospheric
Administration. (NOAA), Office of General Counsel Enforcement and Litigation {GC)
have a requirement for the collection of monetary penalties as a result.
recommendations made by NOAA's independent auditors. In response to the
findings and recommendations, the Office of the General Counsel and NOAA‘sm
Finance Office developed procedures that would result in finance office assuming

W1330-08-“-1735
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all financial responsibility for accounting, billing, and collecting civil
monetary penalties for cases where a legally enforceable debts exist. Procedures
were designed to ensure that legally enforceable debts are timely processed in GC
and then referred to the finance office.

Cages in the Office of the GC fall into several categories, i.e., pre-debt not
referred to Finance for billing and collecting, time payments, delinguent debts,
Treagury cases, and write-offs. Case file packages must be reviewed and a
determination must be made as to which procedures to follow to resolve debt
processing in a timely and accurate manner. Satisfying these procedures is
necessary for NOAA to achieve an unqualified audit from its auditors and MD to
meet obligations as stated in Compendium of Debt Processing Guidelines and
Procedures for Collection of Civil Monetary Penalties. Technical support
services shall be required at the GC staff offices located in Gloucester, Ma, St.
Petersburg, FL., Long Beach, CA,, Seattle, WA., Juneau, AK., and Silver Spring.

Ix.

STATRMENT OF OBJRCTIVES

*4he Contractor shakl nheorequired to provide technical support services to
accomplish the following task:

(1)

(2)

{(3)

(4)
(5)

(6)

Reéview and assess casesm.fomvaddd-debt, availability of debtor
information, collection efforts to date, final disposition of
seized proceeds, and likelihood of collection success;

Follow proper<procedures and guldelmes pnor to referral of

cdses to Fimance;™ ,_ -u.»

Incorporate hecegsary procedures for GC -adtion, including
carrespond:.ng’ Enforcement Management Information System (EMIS)
entries; K - ~ L

Utilize standard forms and EMIS reports to ensure consistent
submissions: of* xcase to Finance;

<& L€

Idéntify other Ways to evaluate what/how fréguently dollar
amounts of cdses being sent to or retuxnéd.from Finance, and

Forms and reports are intended to help modify assessment,
settlement, and collection practices to increase percentage of
full payment. "

In addition to the projecﬁ: tasks, other responsibilitied”shall include the
following:

A d

*

The completion Anaiﬁiesentation of periodic and Eﬁé&al‘ statistical reports
Regular quarterly audits of financial information using the EMIS System
Management of lﬁmaj‘ﬁbtcy cases/completion of all nécessary filings

Keeping updated on Fhe Department’s financial reporting requirements

Management of the collection process for problematic cases, including
repegotiation when necessary, and

Monthly data retopgiliations

Serve as a liaison between GC and other Contractors in thé
development of & tickler system and a program to calculate

DG1330-06-88-1736 206 ¢~ 5. 7
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interest and,payment amounts;
IIX. Reports

a. Progress Reports

within 10 days from the date of the award of the contract, the Contractor shall
provide a Task Management Plan with a detailed work outline of the project and
the Contractor’s planned phasing of work by reporting period. A copy of this
plan shall be provided to the COR and to the Contracting Officer. In additionm,
the Contractor shall be required to submit, to the COR, two detailed Progress
Report no later than March 30, 2006 and September 30, 2006 advising of the work
completed during the performance period and comparing new data with past data.
GCEL will provide written feedback on the semi-annual reports and/or progress
reports .to the contractor within four (4) weeks of receiving them. The feedback
will address the content and format of the submitted material, suggestions for
improvement and any changes that GCEL would like implamented,

I addivion, the Government shall: require with its monthly invoice an interim
report advising of the POC of the work completed during the month, the work
forecast for the following period, and the names, titles and number of hours
expended for each of the Contractopls pfofessional personnel assigned to the
contract, including officials of the Contractor, the Number actions receive from
the regional offices, the case number, when assigned and the results and or
current status, The report shall also include any additional information~-
including findings and recommendations --that may assist the Government in
evaluating progress under this contract.

- .

b. Final Report

within 10 days of completion of the contract performance period, the Contractor
shall submit, to the Government, a comprehensive draft report containing the
Contractor's findings and recommendations. The report ghall conform to the
tequirements of the contradt, and include all necesséfy~datay maps and exhibits
to support findings landlrecommendations, ‘It shall imelude®a ‘recapitulation of
the amount of hours '‘expénded by each of the Contractor”s# employees, including
officials of the Contiacdtor, The report shall also include a brief summary,
including short statementg on the project’s objectives; &cépe, methodology,
information obtained, “aiidi-conclusions. The Government ‘Will feview the draft and
return it to the Cort¥actor within thirty (30) days aftey receipt with comments
and ingtructions for a format to be used in the preparation of the final report.
The Contractor shall Anegdrporate the comments into a finidl-report and fwurnish the
Government with one l¢dpy Upon contract completion.
& ™

¢. In the event the Government does not return the draft copy of the report to
the Contractor within thel'prescribed period, the Contradtor shall be permitted an
extra day for each day ofldelay caused by the Goveérnmeit: - :The Government shall
not be liable for ix;c?e‘aﬂ?& costs by reason of any' such'délay.

L - oY
IV, HCHEDULE OF DELIVERABLES RS
Following is a schedulefof all deliverables, including administrative
deliverables, rewiﬁ?d ‘aui‘-:‘.'ng the period of performancé of ithis contract:

Item pDescription == . D .
(1) Review, research, As needed coR
and track aé¥igns of N
cases; o -
{2) Document basis for : As needed COR
recommended debt ‘
processing < .
| actions; T > - Z0PFES T
DG1330-06-8E-1736. W 2007 <
. Page - 8

VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00184 Fmt6601 Sfmt6601 P:\DOCS\68010.TXT JOYCE

68010.135



H605-41331-79W7 with DISTILLER

(3)

(4)

~a5)~

(6)

(7}
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Review files and take action
When cases are returned by
Finance due to non-payment,
inaccurate payment or other
reasons;

Notify Finance, case attorney,
or GCEL of final actions taken

-~ .

Retuin to Fifailce,

cases sent back

to the regional office for
corrections;

Coordinate efforts to develop a
tickler system to engure timely
identification of delinquent,
legally enforceable debts;

Prepare two Progress Reports
with comparison of new data

.to the past data.

*Co= Contracting-Offidcer

e

@y

e
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March 30th
September 30th
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" XIT. PLACR OF PERFORMANCE

The primary place of performance shall be at the Contractoxrs own coffices,
however, the Contractor shall be required to attend periodic meetings at the
NOAA/GCEL offices located in Silver Spring, Maryland and in the regional offices
as needed.

Iv, TRAVEL

The Contractor shall be required to travel to the NOAA Offices located in
Gloucester, MA, St. Petersburg, FL; Long Beach, CA; Seattle, WA; Juneau, AK and
Silver Spring. For the purpose of establishing a contract ceiling the Government
shall establish a separate Contract Line Itém (CLIN) in its Pricing Schedule for
travel, All travel resulting from this requirement shall be in accordance with
Government Federal Travel Regulations and must be authorized in advance by the
Contracting Officers Representative (COR).

v. PAYMENT
The Contractor shall be required to submit a detailed invoice covering the pumber

of. labor hours and Other Direct Cost (ODCs) associated with the performance of
this acquisition. Invoices shall be submitted monthly to the COR.

=
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ORDER FOR SUPPLIES OR SERVICES PAGE  OFPAGES
MPORTANT: Mark all pazkeges and papers with contract gndior order AnUmbers, ! 23
T DATE OF ORDER 7 CONTRAGT NO. 7 8y 5. SHIPYO. i
1 June 2007 8. NAME OF CONSIGNEE Ul Dest: AD100031
3 ORDER NO, 4 REQUISTTION/REFERENCE NO. P RAL COUNSEL /GCEL
DGI33007SE258) | NAGC0102-7-05008 5. STREET ADDRESS
. ISSLING OFFICE Address comaspondsnce to: F6001201 8484 GEORGIA AVE, RM 400
DOC/NOAA/AGO
STAFF OFFICE & EXTERNAL CLIENTS, AD < CITY ldA STATE  le ZIP CODE
1305 EAST WEST HIGHWAY, RM 7601 SILVER SPRING MD 20910-5612
SILVER SPRING, MD 20910 £ SHIP VIA
PEARLETTE M. MERRIWEATHER _ (301) 713-0838 o
7_TO: 00000009 TN 364923021 8. TYPE OF ORDER
5. NAME OF CONTRACTOR o X Ja. PURCRASE | b DELIVERY
JULIA HELLERMAN DUNS: 123798212 | REFERENCE YOUR: Excaptfouv‘ bg&mmcmnsm;” on the
revarse, this o s
b. COMPANY NAME m‘i::,mbh the mme fo Insbuctions mnl?iv_ted on ﬂ:::’::
o STREET ADDRESS both sides of this order and on the f“:"’:“’h fosn and s tssued subjsct
: attached sheel, f any, including | 0 the temms and oondilons of the
866 9TH STREET delivery as indicated, above-ntpmbered contract.
d.CiTY BOULDER Je. 87aTE CO__ |7 2P 863027529
8. ACCOUNTING AND APPROPRIATION BOC: OBLIGATED AMT' $96,000.00 15, REQUISITIONING OFFIGE
See Anached Schedule NOAA - NMFS

11, BUSINESS CLASSIFCATION (Check appropriale box{es))

[Ja. smait [X]o. Other than sman [ Jo. Disacventages [X]d. Women-ownes [ Je. HuBzone ["]1. Emerging smat bissiness [ g. Servico-chsabied veterar-ownes

. FO.B. POINT 3 NO.
Ki3 Ol 14, IQOVERNMENT BANO. ;SQ%ELPIX;RI‘ TO 16. DISCOUNT
DESTINATION ON OR BEFORE | TERMS
73, FLACE OF 16 Apr2007  {00.00% 0'Days
a. INSPECTION b, ACCEPTANCE
SEE BLOEK SEE BLOCK Net 30
H
ary
ITEM NO. UNIT PRICE AMOUNT ACCEPY

I} {8) 1] @
Base Period of Performance: 06/08/2007 -
06/0712008

0601 Collection Specizlist -‘ HR - 93,600.00

18. SHIPPING POINT ’ FS, GROSS SHIPPING WEIGHT [20. INVOICE NO. 1
- TOTAL

— 21, MAIL INVOICE TO: (Cont.
Jeemuune | DEPLTY GENERAL COUNSEL /GCEL peges)

ON " b. STREET ADDRESS (or P.0. 8ox)
REVERS| 8484 GEORGIA AVE, RM 400 uss 1
N
¢ CITY d. STATE e, ZIP CODE OTAL
0
SILVER SPR)NG ! 20910-5612 96,0000 {
7. NAME (Typed)

22. UNITED STATES OF
AMERICA BY (Signature) / ML [: -

MORIE GUNTER-HENDERSON 301 713-0838
(TITLE CONTRACTING/ORDERING OFFICER)

VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00187 Fmt 6601

OPTIONAL FORM 347 {REV. 4/2006)
Prescribed by SSA/FAR 48 CFR 53,2130

2806 - 800 -SS. ¢ -/ 3

Sfmt 6601 P:\DOCS\68010.TXT JOYCE

68010.138



H605-41331-79W7 with DISTILLER

184

STATEMENT! OF WORK
COLLECTIONS ANALYST
Februaxy 26, 2007

I. INTRODUCTION

"he U.S. Department of Commerce {(DOC}, National Oceanic and Atmospheric Administration (NORA},
Office of General Counsel Enforcement and Litigation (GC) have a reguirement for the collection
of monetary penalties as a result recommendations made by NOAA’s independent auditors, In
response to the findings and recommendations, the Office of the General Counsel and NORA's
Finance Office developed procedurss that would result in finance office assuming all financial
responsibility for accounting, billing, and collecting civil monetary penalties for cages where
a legally enforceable debts exist. Procedures were designed to ensure that legally enforceable
debts are timely processed in GC and then referred to the finance office.

Cases in the Office of the GC fall into several categories, i.e., pre-debt not referred to
Finance for billing and collecting, time payments, delinquent debts, Treasury cases, and write-—
offs. Case file packagés must bs reviewed and a determination must be made as to which
procedures to follow to resolve debt processing in a timely and accurate mannex. Satisfying
these procedures is necegsary for NOBA to achieve an unqualified audit from its auditors and MD
to meet obligations as stated ih Compendium of Debt Processing Guidelines and Procedures for
Collection of Civil Monetary Penalties. Technical support services shall be required at the GC
staff offices located in Gloucester, MA, St. Petersburg, FL., Long Beach, Ch,, Seattlie, WA,,
Juneau, AK., and Silver Spring.

1. T OF OBJECTIVES

8. The Contractor shall be reguired to provide fechnical support services to accopplish the
following task:

(1} Review and sssess cases for valid debt, availsbility of dsbtor information, collection
efforts to date, final disposition of seized proceeds, and likelihood of collection
success:

\2; Follow proper procedures and guidelines prior to referral of cases to rinance;

(3} Incorpovate necessary procedures for GC action, including corresponding Enforcement
Mansgement Information System (EMIS) entries;

{4} Utilize standard forms and EMIS reports to ensure consistent submissions of case to
Finance;

{5

Identify other ways to evaluate what/how frequently dollar amounts of cases being sent
to ox retdrned from Finance, and

(6} Forms and reports are intended to help medify assessment, settlement, and collection
practices to increase percentage of full payment.

b. In addition to the project taeks, the Contractor shall provide the fullowing:
1} The completion and presentation of periodic and special statistical reports
12} Regular gquarterly audits of financial information using the EMIS System

(3} Management of bankruptcy casss/completion of all necessary filings

{4) Keeping updated on the Department’s financial reporting requirements

(5) Management of the collection process for problemstic cases, including renegotiation
when necessary, and

DG1330-07-8E-2581
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(6) Monthly data reconciliations

{7) Sexve as a liaison between GC and other Contractors in the
{8) daevelopment of a tickler system and a program to calculate
{9} interest and payment amounts;

Repoxts
a. Progress Reports

Within 10 days from the date of the award of the contract, the Contractor shall provide a Task
Management Plan with 3 detailed work outline of the project and the Contractoxr’s planned
phasing of work by reporting period. A copy of this plan shall be provided to the COR and to
the Contracting Officer. 1In addition, the Contractor shall be required to submit, to the COR,
two detailed Progress Report nao later than March 30, 2006 and September 30, 2006 advising of
the work completed duxing the perxformance period and comparing new data with past data. GCEL
will provide written feedback on the semi-annual reports and/or progress reports to the
contractor within four {4} weeks of rece.ving them. The feedback will address the content and
format of the submitted material, suggestions for improvement and any changes that GCEL would
like implemented.

in addition, the Government shall require with itd monthly invoice an interim report advising
of the POC of the work completed during the month, the work forecast for the following period,
and the names, titles and number of hours expended for sach of the Contractor’s professional
personnel assigned to the contract, including officials of the Contractor, the Number actions
receive from the regionsl offices, the case number, when assigned and the results and or
current status, The report shall also include any additional information-—including findings
and recompendations --that may essist the Government in evaluating progress under this
contract.

b. Final Report

Within 10 days of completion of the contract performance period, the Contractor shall submit,
to the Government, a comprehensive draft report containing the Contractor’s findings and
recomuendations. The roport shall conform to the reguirements of the contract, and include all
necessary data, maps and exhibits to support findings and rscommendations. It shall inciude a
recapitulation of the amount of bours espended by :sach of the Contractor’s employees, including
officials of the Contxactor. The report shall also include a brief summary, sncluding short
statements on the project’s objectives, scope, methodology, information obtained, and
conclusions. The Government will review the draft and return it to the Coatractor within
thirty (30} days after receipt with comments and instructions for a formet to be used in the
preparation of the final report. The Contractor shall incorporate the comments inte a final
veport and furnish the Government with one copy upon contract completion.

. In the event the Government does not return the draft copy of the report to the Contractor
within the prescribed pericd, the Contractor shall be permitted an extra day for each day of
delay caused by the Government. The Government shall not be liable for increased costs by
xeason of any such delay.
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Iv. SCHEDULE OF DELIVERABLES
2. Daliversbles

Following is a schedule of all deliverables, including administrative deliverables,
raquired during the period of performance of this contract:

Item Degcription Dug Date Deliver To
1. Review, research, As needed COR
and track actions of

cases;

2. Document basis for As peeded COR
recormended debt

processing

actions;

3. Review files and take action 10 business days COR

When cases are returned by
Finance due to non-payment,
inaccorate payment or othex
reasons;

4. Notify Finance, case attornay, 10 business days COR
or GCEL of final actions taken

§. Return to Finance, 1¢ business days COR
cases sent back

to the regional office for

corrections;

6, Coordinate efforts to develop a. As needed COR
tickler system to ensure timely

identification of delinquent,

lecgelly enforceable debts;

7. Prepare two Frogress Reports March 30th COR & CO*
With comparison of new data September 30th and

to the past data.

*Co= Contrecting Qfficer

b. Inspection and Acceptance Criteria

Final inspection and adceptance of all work performed, reports and other deliverables
will be performed at the place of delivery by the COTR.

General Acceptance Criteria

General quality measures, as set forth below, will bz applied to easch work
product received from the Contractotr under this statement of work.

1. Accuracy - Work Producte shall b¢ accurate in presentation, technical
content, and adherence to accepted elements of style,
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2, Clarity - Work Products shall be unambiguous and relevant. Any/All
diagrams shall be easy to understand and be relevant to the supporting
narrative. .

3. Consistency to Requirements ~ K11 work products must satisfy the
requirements of this statement of work.

4, File Editing ~ All text and diagrammatic files shall be editable by the
Government .

5, Format ~ Work Products shall be, submitted in hard copy (where applicable)
and in media motually agreed upon prior to submission. Hard copy formats
shall follow any specified Directives or Manuals.

6. Timeliness - Work Products shall be submitted on or before the due date
gpecified in this statement of work or submitted in accordadnce with a later
scheduled date determined by the Government.

<. Contract Type/ Pericd of Performance

This is a Firm Fixed Price Contract for hours for services. The period of
performance is June 1, 2007 ~ May 31, 2008.

d. Place of Performance

The primary place of parformance shall be at the Contractors own offices, however, the
Contractor shall be reguired to stteud periodi¢ meetings at the NOAA/GCEL offices located
in Silver Spring, Maxyland and in the regional offices as needed,

V. Delivary Order Administrative
1.0 Contracting Officer
The Contracting Officer (CO)} for this effort is as follows:

Morie Gunter-Henderson

Department of Commerce

Rational Cceanic & Atmospheric Administration
Staff Office / External Cilents, AD

1305 East West Highway. Silver Springs, MD 203910
Voice: 301.713.0838 Ext 186

Pax: 301.713.0806

Email: Morie.Gunter-Henderson@noaa.gov

2.0 Contract Administration
The Contract Rdministrator (CR) for this effort is as follows:

Pearlette Merriweather

Bepartment of Commerce

National Qceanic & Atmospheric Administration
Staff Office / External Clients, AD

130% East West Highway, Silver Springs, MD 20510
Voice: 301,713.0838 Ext 186

Fax: 301.713.080¢

Email: pearlette.m.merriweatherf@noaa.gov
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3.0 Invoice Instructicns

Invoices will be submitted covering hours of labor expended on a Monthly basis to
the Program Management Analyst.

The Contractor shall provide two original copiles of each involce for work that is
performed directly to the COTR:

To constitute a proper invoice it must include the items listsd in paragraphs {3,1)
through {3.8) of this section. If the inveice does not comply with these
requirements, 1t will be returned within 7 days after the date the teasignated
billing office received the invoice with: a statemant of the reasoms why it is not a
proper invoice. If such notice is not timely, thean an adjusted due date for the
purpose of determining an interest penalty, if any, will be established in
accordance with Far 32.907.

3.1 Name and address of the contrattor.

3.2 Contractors are strongly encouraged to assign a sequential Invoice
Numbering.

3.3 Invoice date. {Contractors are encouraged to date invoices as close as
possible to the date of mailing or transmission.}

3.4 Contract number or other authorization for supplies delivered or services
performed {including order number and contract line item number).

3.5 Description, quantity, unit of measure, unit price, and axtended price of
supplies delivered or services performed.

3.6 Shipping and payment terms {e.¢., shipment number anc date of shipment
prompt payment discount terms). Bill of lading number and weight of shipment
will bs shown for shipments on Government bills of lading.

3.7 Name ond address of contracter official to whom payment is to be sent

{must be the same as that in the contract or in a proper notice of
agsignment} .

3.8 Name (where practicable}, title, phone nuwber, and mailing address of
person to be notified in the event of a defective invoice.

3.5 Any other information or documentation required by the contract {snch as
evidence of shipment).

VI. Other Recqui +

1.0 Hours of Work

Contractor personnel are expected to conform to normal operating hours. The normal
duty hours are 8:00 AM to 5:00 PM. Monday through Fridey, with the exception of
federal Government holidays, with an allowance for a half-hour lunch period each
day.

2.0 Government Holidays

The follewing Government holidays are normally cbserved by Government personnal:
New Years Day, Martin Luther King's Birthday, Presidential Inauguration Day
{metropolitan DC area only), President’s Day, Memorial Pay, Independence Day, Labox
Day, Columbus Day, Veteran’s Day, Thanksgiving Day, Christmas Day, and any other
day designated by Federazl Statute, Ezecutive Order, and/or Presidential
Proclamation.
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3.0 Paymént for Unauthorized Work

No payments will be made for any unauthorized suppliea and/or services or for any
unguthorized changes to the work speciffied herein. Thig includes any services
perforimed by the Contractor of their own volition or at the request of an
individual other than a duly appointed Contracting Officer. Only a duly appuinted
Contracting Officer is authorized to change the specifications, terms, and
conditions under this effort.

4.0 Disclesure of Information

Information made available to the contractor by the Government for the performance
or administration of this effort shall be used only for those purposes and shall
not be used in any other way without the written agreement of the Contracting
Officer.

The contractar agrees to assume responsib;lity for proteécting the confidentiality
of Government records, which are not- public information. FEach contractor or
employea of the contracfor to whom inforpation may be made available or disdélosed
shall be notified iIn writing by the contragtor that such information may be
disclosed only for a purpose and to the éxtent authorized herein.

5.0 Limited VUse of Data

Performance of this effort may require the contractor to access and use data and
information proprietary to a Governmert agéncy or Govermment contractor which i of
such a pature that its dissemination or use, other than in performance of this
effort, would be adverse to the interxests of the Government and/or others.

Contractor and/or contractor persennel shall not divulge or release data or
information developed or obtained in performance of this effort, until made public
by the Government, except to authorize Government personnel or upon written
approval of the Contracting Officer {CO}. The contractor shall not use, disclose,
or reproduce proprietary data that bedrs a restrictive legend, other than as
required in the performance of this effort. Nothing herein shall preclude the use
of any data independently acquired by the contractor without such limitations or
prohibit an agreement at no cost Lo the Government between the contractor and the
data owner which provides for greater rights to the contractor.

6.0 Travel

The Contractor shall be required to travel to the NOAA Offices located in
Gloucester, MA, St. Petersburg, FL; Long Beach, Ch; Seattle, WA; Junesu, AXK and
Silver Spring. For the purpose of astablishing a contract ceiling the Government
shall establish a separate Contract Line Item (CLIN) in its Pricipng Schedule for
travel. All travel resulting from this requirement shall be ip accordance with
Government Federal Travel Regulafsions and! must be authorized in advance by the
Contracting Officers Representative (COR).
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1. 1352,201-70 CONTRACTING OFFICER'S AUTHORITY (MAR 200Q)

The Contracting Officer is the only psrson authorized to make or approve any
‘changes in any of the reguirements of this contract and notwithstanding any
provisions contained elsewhere in this contract, the said authority remdins
solely in the Contracting Officer. In the event the Contractor makes any changes
at the direction of any person other than the Contracting Officer, the change
will be considered to have been made without authority and no adjustment will be
made in the contract terms and conditions, including price.

(End of clause) N

2. 1352.201-71 CONTRACTING OFFICER'S TECHNICAL REPRESENTATIVE (COTR) (FEB
2005)

a. Robert RHogan is hereby designated as the Contracting Officer's Technical
Representative (COTR). The COTR may be changed at any time by the. Govermment
without prior notice to the Contractor by a unilateral modification to the
Contract. The COTR is located at:

Office of General Counsel

8484 georglia Avenue

Silver Spring, MD 20910

robert,3.hogangnoaa.gov

301.427,2202 ext 140

b. The responsibilities and limitations of the COTR are as follows:

{1} The COTR is responsible for the technical aspects of the project and
sarves as technical liaison with the Contractor. The COTR is also responsible
for the final ingpection and acceptance of all reports, and such other
responsibilities as may be specified in the contract.

(2} The COTR is not authorized to make any commitments or cotherwise obligate
the Government or authorize any changes which affect the Contract price, terms
or conditions. Apy Contractor request for changes shall be referred to the
Contracting Officer directly or through the COTR. No such changes shall be made
without the expressed prior authorization of the Contracting Officer (CO}. The
CO may designate assistant or alternate GOTR{s) to act for the COTR by naning
such assistant/alternate(s) in writing and transmitting a copy of such
dasignation to the Contractor.

(End of clause)

3. 1352,208~70 PRINTING (MAR 2000)

Unless otherwise specified in this contract, the Contractor shall not engage
in, or subcontract for, any printing (as that term is defined in Title I of the
Government Printing and Binding Regulations in effect on the effective date of
this contract) {n connection with performing under this contract. Prowvided,
however, that performing a requirement undex this contract involving the
duplicating of less than 5,000 units of only one page, or less than 25,000 units
in the aggregate of multiple pages, such pages are not exceeding a maximum image
size of 10 and 3/4 inches by 14 and 1/4 inches, will not be deemed printing.

{End of clause}

4, 1352.209-71 ORGANIZATIONAL CONFLICT OF INTEREST (MAR 2000)

{a} The Contractor warrants that, to the best of the Contractor's knowledge
and belief, there are no relevant facts or circumstances which would give rise
to an organizationa: conflict of interest, as defined in FAR Subpart 9.5, or
that the Contractor has disclosed all such relevant information.

(b) The Contractor agrees that if an actual or potential organizational
conflict of interest is discovered after award, the Contractor will make a full
disclosure in writing to the Contracting Officer. This disclosurs shall include
a description of actions which the Contractor has taken or proposes to take,
after consultation with the Contracting Officer, to aveid, mitigate, or
nevtralize the actual or potential conflict.
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{c} Remedies -~ The Contracting Officer may terminate this contract for
convenience, in whole or ip part, if it deems such termination nhecessary to
avold an organizational conflict of interest. If the Contractor was aware of a
potential organizational conflict of interest prior to award or discovered an
actual oxr potential conflict after award and did not disclose or misrepresented
relevant information to the Contracting Officer, the Government may terminate
the contract for default, debar the Contiractor for Government contracting, or
pursue such other remedies as may be permitted by law or this contract.

{d} 'The Contractor furthexr agrees to insert provisions which shall conform
substantially to the language of this clause, including this paragraph (4}, in
any subcontract or consultant agreement hereunder.

{End of clause}

5. 1352.209~-72 RESTRICTIONS AGAINST DISCLOSURE (MAR 2000)

a. The Contractor agrees, in the performance of this contragt, to keep the
information furnished by the Government and designated by the Contracting
Oificer or Contracting Officer's Technical Representative in the strictest
confidence, The Contractor also agrees not to publish or otherwise divulge such
information inh whole or in part, in any hammer or form, nor to suthorize or
permit others to do so, taking such reasonable measures as are necessary to
restyict access to such information while in the Contractor's possession, to
those employees meeding such information to perform the work provided herein,
i.e., on a "need to know" basis. The Contractor agrees to immediately notify the
Contracting Officer in writing in the event that the Contractor determines or
has reason to suspect a breach of this requjrement.

b. The Contractor agrees that it will adt disclose any information described
in Subsection A to any persons or individual unless prior written approval is
obtained from the Contracting Qfficer. The Contractor agrees to insert the
substance of this clause in any consultant agreement or subcontract hereunder.

{End of clause}

6. 1352.209-73 COMPLIANCE WITH THE LAWS (MAR 2000)

The Contractor shall comply with all applicable laws and rules and regulations
having the force of law which deal with or relate to performance hereundex or
the employment by the Contractor of the employees.

{End of clause)

7. 52,212-4 CONTRACT TERMS AND CONDITIONS~-COMMERGIAL ITEMS (FEB 2007}

{a} "Inspection/Acceptance.” The Contractor shall only tender for acceptance
those items that conform to the requirements of this contract. The Governmenat
reserves the right to inspect or test any supplies or services that have been
tendered fox acceptance. The Government may require repair or replacement of
nonconforming supplies or reperformance of nonconforming services at no increase
in contragt price. If repair/replacement Pr reperformance will not ¢orrect fhe
defects or is ndt possible, the Government may seek an equitabile price, redudfion
or adequate consideration for acceptance &f nonconforming supplies or services,
The Govermment must exarcise its post-acceptance rightg--

(1) Within a reasonable time after the defect was discovered or should have
been discovered; and

(2) Before any substantial change occurs in the condition of the item,
unless the change is doe to the defect in the item.

{b) "Assigmnment.” The Contractor or its assignee may assign its rights to
receive payment due as a result of performance of this contract to a bank, trust
company, or other financing institution, {ncluding any Federal lending agency in
accordance with the Assignment of Claims Act (31 0.S.C. 3727} . However, when a
third party makes payment (e.g., use ¢f the Governmentwide commercial purchase
card), the Contractor may not assign its rights to receive payment mnder this
contract.

{c} "hanges.” Changes in the terms and conditions ¢f this contract may be
made only by written agreement of the parties.
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{d} "Disputes.” This contract is subject to the Contract Disputes Act of 1378,
as amended {41 U.S.C. 601-613). Failure of the parties to this contract to reech
agreement on any reguest for equitable adjustment, claim, appeal or action
arising under or relating to this contract shall be a dispute to be resolved in
accordance with the clause at FAR 52.233-1, Disputes, which is incorporated
herein by reference. The Contractor shall proceed diligently with performance of
this contract, pending final resolution of any dispute arising under the
contract,

{e) "Definitions.” The clause at FAR 52.202-1, Definitions, is incorporated
herein by refarence.

(£} “"Excusable delays." The Contractor shall be liable for default uhless
nonperformance is caused by an occurrence beyond the reasonable control of the
Contractor and without its fault or negligence such as, acts of God or the
public enemy, acts of the Government in Bither its sovereign or contractual
capacity, fires, floods, epidemics, gquarantine restrictions, strikes, unusually
severe weather, and delays of common carriers. The Contractor shall notify the
Contracting Officer in writing as soon as it is reasonably possible after the
commencemsnt of any excusable delay, setting forth the full particulars in
connection therewith, shall remedy such occurrence with all reasomable dispsatch,
and shall promptly give written notice to the Contracting Officer of the
cessation of such occurrencge.

{g} "Invoice."

{1) The Contractor shall submit an original invoice and three copies (or
electronic invoice, if authorized) to thé address designated in the contract to
receive involices. An invoice must include--

{i} Name and address of the Contractor;

{%i) Invoice date and number;

{iii) Contract number, contract line item number and, if applicable, the
order number; ‘

(iv) Description, quantity, unit of measure, unit price and extended price
of the items delivered;

(v) shipping number and date of shipment, including the bill of lading
number and weight of shipment if shipped on Government bill of lading:

{vi} Terms of any discount for prompt payment offered;

(vii) Name and address of official to whom payment is to be sent;

(viii) Name, title, znd phone number of person to netify in event of
defective invoice; and

{ix) Taxpayer Identification Numbex (TIN). The Contractor shall include
its TIN on the invoice only if required elsewhere in this contract:

{x} Electronic funds transfer (EFT) banking information.

{A) The Contractor shall include EFT banking information on the invoice
only if required elsewhere in this contrasct.

_ (BY If EFT banking information is not required to be on the invoice, in
order for the invoice t0 be a proper inveice, the Contractor shall have
submitted correct EFT banking information Lin accordance with the applicable
solicitation provision, contract clause (e,g., 52.232-33, Payment by Electronic
Funds Transfer-Ceptfal Contractor Reglstration, or 52:232-34, Paymént by
Electreonic Funds nsfer—Other Than Central Contractor Registration), or
applicable agency procedures.

(C} EFT banking information is not required if the Government waived the
requirement to pay by EFT.

{2) Invoices will be handled in accordance with the Prompt Payment Act (31
0.5.C. 3903) and Office of Management and Budget (OMB) prompt payment
regulations at 5 CFR paxt 131§,

{h) "Patent indemnity.”™ The Contractor shall indemnify the Government and its
officers, employees and agents against liability, including costs, for actual or
allaged direct or contributory infringement of, or inducement to infrings, any
United States or foreign patent, trademark or copyright, arlsing out of the
perfarmarce of this contract, provided the Contractor is reasonably notifisd of
sach claims and proceedings. )

(i} "Payment,"--

>
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(1) "Items accepted." Payment shall be made for items accepted by the
Government that have been delivered to the delivery destinations set forth in
this contract.

(2} "Prompt payment." The Government will make payment in accordance with
the Prompt Payment Act {31 U.8.C. 3%03) and prompt payment regulations at 5 CFR
part 1315.

(3) "Electronic Funds Transfer (EFT)." If the Govermnment makes payment by °
EFT, see 52.212~5(b} for the appropriate EFT clause.

(4) "Discount.™ In connection with any discount offered for early payment,
time shall be computed from the date of khe invoice. For the purpose of
computing the discount esarned, payment shall be considered to have been made on
the date which appears on the psyment check or the specified payment date if an
electronic funds transfer payment is made.

{5} "Ovarpayments." If the Contractor becomes aware of a duplicate contract
financing or invoice payment or that the Government has otherwise pverpaid on a
contract financing or invoice payment, the Contractor shall immediatsly notify
the Contracting Officer and request instructions for disposition ¢f the
overpayment.

(3} "Risk of loss." Unless the contract specifically provides otherwise, risk
of loss or dsmage to the supplies provided under this contract shall remain with
the Contractor until, and shall pass tc the Government upon:

(1) Delivery of the suppliss to a catrier, if transportation is f.o.b.
origin; or

(2} Delivery of the supplies tao the Government at the destination specified
in the contract, if transportation is f.¢.b. destination.

{k} "Taxes." The contract price includes all applacable Federal, State, and
local taxes and duties.

{1) "Termination £or the Government's convenience.” The Government reserves
tha right to terminate this contract, or any part hereof, for its sole
convenience. In the event of such termination, the Contractor shall immediately
stop all work hereunder and shall immediately cause any and all of its .suppliers
and subcontractors to cease work. Subjech to the terms of this contract, the
Contractor gshall be paid a percentage of ‘the cantract price raflecting the
percentage of the work performed pricx to the notice of termination, plus
reasonable charges the Contractor gan demonstrate to the satisfaction of the
Government using its standard record keeping system, have resulted frem the
termination. The Contractor shall not be required to comply with the cost
sccounting standards or contract cost principles for this purpose. This
paragraph do2s not give the Governwent any right to audit the Contractor's
records. The Contractor shall not be pald for any work performed or costs
incurred which reasonably could have been: avoided.

(m} "Termination for cause.™ The Government may terminate this contract, or
any part herecf, for cause in the event of any default by the Contractor, or if
the Contractor fails to comply with any contract terms and conditions, or fails
to provide the Government, upon request, with adeguate assurances of future
performance. In the event of termipatlion for cause, the Goverpment shall not be
liable to the Contractor fox any:amount fbr supplies p¥ services not accepted,
and the Contractor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Government improperly
terminated this contract for ‘default, such termination shall be deemsd a
termination for convenience.

(n} "Titie." Unless specified elsewhere in this contract, title to items
furnished under this contract shall pass to the Government upcn acceptance,
regardless of when or whers the Government takes physical possession.

{0) "Warranty." The Contractor warrants and implies that the items delivered
hereunder are merchantable and fit for use for the particular purposs described
in this contract.

{p; "Limitation of liability." Bucept as otherwise provided by an express
warranty, the Contractor will not be liable to the Government for conseguential
damages resulting from any defect oxr deficiericies in. accepted items.

{q} "Other cowpliances." The Contractor shall comply with all applicable
Federal, State and local. laws, executive crders, rules and regulations
applicable to its performance under this contract. .
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{r} "Compliance with laws unique to Government contracts." The Contractor
agrees to comply with 31 0.8.C. 1352 relating to limitations on the use of
appropriated funds to influence certain Federal cootracts; 16 U.S.C. 431
relating to officials not to henefit; 40 U.S.C. 3701, et seq., Contract Work
Hours and Safety Standerds Act; 41 U.5.C. 51-58, Anti-Kickback Act of 1986; 41
U.8.C. 265 and 10 U.8.C. 2409 relating to whistleblower protections; 49 0.5.C.
40118, Fly American; and 41 0.5.C. 423 relating to procurement integrity.

{s} "Order of precedence.” Any inconsiktencies in this solicitatiofr or
contract shall be resolved by giving precedence in the followlng order:

(1) The schedule of supplies/service.

{2} The Assignments, Disputes, Paymehts, Inveoice, Other COmpliances, and
Compliance with Laws Unique to Government Contracts paragraphs of this clause.

{3) The clause at 52.212-5.

{4} Addenda to this solicitation or contract, includiog any licenss
agreements for computer softwars.

{5} Solicitation provisions if this is a soliecitation.

{6} Other parsgraphs of this clause.

{71} The Standard Form 1448.

{8} Other documents, exhibits, and attachments.

{9} The specification.

{t) "Central Contractor Registration {CCR}.®

{1} Unless exemptéd by an addendum to this contract, the Contractor is
responsible during performance and through final payment of any contract for the
accuracy and completeness of the data within the CCR database, and for any
lisbility resulting from the Government's rellance on inaccurate or incomplete
data. To remain registered in the CCR database after the initial registrarion,
the Contractor is required to review and'update on an anrival basis from the date
of initial registration or subsequent updates its information in the CCR
database to ensure it 1s current, accorate and complete. Updating information in
the

CCR does not alter the terms and conditjons of this contract and is not a
substitute for a properly executed contractual document.

{2)

{i) If a Contractor Has legally changed its business name, "doing business
as" name, or division name (whichever is shown on the contract), or has
transferred the assets used in performing the coatract, but has not completed
the necessary reguirements regarding novation and change~of-name agreements in
FAR Subpart 42.12, the Contractor shall provide the responsible Centracting
Officer a minimum of one business day's written notification of its intentien to

(A} change the name in the C(CR database;

{B) comply with the requirements of Subpert 42,12; and

{C) agree in writing te the timeline and progedures specified by the
responsible Contracting Officer. The Contractex must provide with the
notification sufficient documentation te support the legally changed name.

(i} Lf the Contractor falls to comply with the requirsments of paragraph
(£} {2) (i) of this clause, or fails to perform the agreement at paragraph
{t) {2»(£¥{C) of this clause, and, in the absence of a properly executed novation
or change-of-name agreement, the CCR information that shows the Contractor to be
other than the Contractor indicated in the contract will be considered to be
incocrrect information within the meaning of the "Suspension of Payment”
paragraph of the electronic funds transfer (EFT) clause of this contract,

(3} The Contractor shall not change the name or address for EFT payments or
manual payments, &s appropriate, in the CCR record to reflzet an assignee for
the purpose of agsignment of claims ({see Subpart 32.8, Rssignment of Claims).
Assigness shall be separately registered in the CCR database. Irformation
provided to the Contractor's CCR record that indicates payments, including those
made by EFT, tc an ultimate recipient other than that Contractor will be
considered to be incorrect information within the msaning of the "Suspension of
payment” paragraph of the EFT clause of this contract.

(4} Offerors and Contractors may obtaein information on registration and
arnual confirmation requirements via the internet at http://www.ccr.gov or by
calling 1-888-227-2423 or 263-961-5757.

{End of Clause)
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8. 52.212-5 OCONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR
EXECUTIVE ORDERS--COMMERCIAL ITEME (MAR 2007)

{a) The Contractor shall comply with the following Federal Acguisition
Regqulation (FAR) clause, which is incorporated in this contract by reference, to
implement provisions of law or Executive orders applicable to acquisitions of
commercial items:

11} 52.233-3, Protest after Award {(Rug 1996} (31 U.8.C. 3553).
{2) 5.233~4, hpplicable Law for Breach of Contract Claim (Oct 2004)
(Pub. L. 108-77, 108-78).

{b} The Contractor shall comply wilth the FAR clauses in this paragraph (b}
that the Contracting Officer has indicated as being incorporated in this
contract by refsrence to implement provisions of law or Executive orders
applicable to acguisitions of commercial items:

(1) 52.203~6, Restrictions on Subcontractor Ssles to the

Government
{Sep. 2006}, with Alternate I (Oct 1995) (41 U.S.C. 253q and
10 U.s8.C. 2402}, .
(2) $2.219-3, Notice of Total HUBZone Set-Aside (Jan 1999}
(15 U.8.C. 857a).
{3) 52.219-4, Notice of Price Evaluation Preference for
HUBZene

Small Business Concerns {July 2005] (if the offeror elects
to waive the preference, it shall so indicate in its offer)
{15 U.s.C. 657a). .
{4} (Reserved]
{5)
(i) 52.219-6, Notice of Total Small Business Set-Aside
(June
2003) {15 U.8.C. 644).
(1i) Alternate I (Dct 1935) of 52.219-6.
(iii) Alternate II (Mar 2004} of 52.219-6.
{6}
{1} 52.219~7, Notice of Partial Small Business Set-Aside
{June
2003) (15 U,5.C. 644},
(ii) Alternate I (Oct 1995) of 52,219-7,
{iii) Alternate II (Mar 2004) of 52,219-7.
(7} 52.219-8, Utilization of Small Business Concerns (May
2004} {15
U,8.C. 637(d)(2) and (3)).
{8) -
(i} 52.215-3, Small Business Subcontracting Plan {Sept

2006}
{15 U.85.C. 637{d)(4).
(ii) Alternate I (Oct 2001) of 52,219-9.
(iii) Rlternate II (Dct 2001} of 52,219-9,
_ {9) 52.219-14, Limitations on Subcontracting {Dec 1396) {15

§37¢a) (12)). :
(10} 52.219-16, Liquidated Damages--Subcontracting Plan (Jan

(15 U.s.C. 837{d) (&) {F}{1)).
(11)
small (1) 52.219-23, Notice of Price Evaluation Adjustment for
Sma
Disadvantiged Business Concerns (Sept 2005) (10 U.S.C. 2323}
(Lf the offeror elects to waive the adjustment, it shall so
indicate in its offer).
(ii) Alternate I (June 2003} of 52.219-23.
(12) 52,219-25, Small Disadvantaged Business Participation
Program-
PG1330~07-8E-2581
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Disadvantaged Status and Reporting -(Oct 1983) (Pub. L.
103-355, section 7102, and 10 U.5.C. 2323).
{13) 52.219-26, Small Disadvantaged Business Participation
Program~

Incentive Subcontracting (Oct 2000) {(Pub. L. 103-355, section
7102, and 10 U.8.C, 2323}.

XX (14} 52.219-27, Notice of Total Service-Disabled Veteran-Owned Small
Busiriess Set-Aside (May: 2004).
(15) 52.222~3, Convict Labor (June 2003) (E.O. 11755).

XX (16) 52,222~18, Child Labor-Cooperation with Authorities and Remedies
{Jan 2006} {E.0. 13126).

XX {17) 52.222~21, Prohibition of Segregated Facilities (Feb 199%).

XX (18) 52.222~26, Equal Opportunity (2pr 2002) (E.O. 11246),

XX (19§ 52.222-35, Equal Opportunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible Veterans
{Sept 2006) {38 U.S.C. 4212),

XX {20) 52.222-36, Rffirmative Action for Workers with Disabilities
{Jun 1998) (29 U.s.C, 793).
(21) 52.222-37, Employment Reports on Special Disabled

Veterans,
Veterans of the Vietnam Era, and Other Eligible Veterans (Sept
2006) (38 vU.S5.C. €212},
{22) 52.222-39, Wotification of Employee Rights Concerning
Payment of
Union Dues or Fees (DEC 2004} (E.0. 13201).
(23}
(i} 52,223~9, Estimate of Percentage of Recovered Material
Content for EPA-Designated Products {(Aug 2000) (42 U.8.C.
6862 (c) (33 (B) {ii)).
(4&) Alternate I (Rug 2000} of 52.223-9 (42 U.S.C.
6362(1i) (2)(€)).
(24} 52.225-1, Buy American Act-Supplies (June 2003} (41 U.S.C.
10a-10d) .
{25}
{i) $2.225-3, Buy American Act-Free Trade Agresments-—
israeli

Trade Act (Nov 2006) {41 U.S.C. 10a~10d, 19 0.S.C. 3301
note, 1% U.8.C. 2112 note, Pub. L. 108-77, 108-78, 108-286,
109-53 and 10%-169.
tii) Alternate I (Jan 2004) of 52,225-3.
XX (141} Alternate II (Jan 2004) of 52.225-3.
.. {26} 52.225-5, Trade Agreements (Nov 2006) {i% U.8.C. 2501, et
seq.,
18 0.5.C. 3301 note). R
(27) 52.225-13, Restrictions on ‘Certain Foreign Purchases (Feb
2006}
{E.o.s, proclemations, ahd statutes administerad by the Qffjre
of Foreign Assets Control of the Department of the Treasury} .
(28) 52.226-4, Notice of Disaster or Emergemcy Area Set-Aside
(42 U.5.C, 5150).
(29) 52.226-5, Restrictions on Subcontracting Outside Disaster
or
Emergency Area (42 U,$.C. 5150).
{30} 52,232-23, Terms for Financing of Purchases of Commercial
Items
(Feb 2002} (41 U0.8.C. 255(f), 10 U.S.C. 2307(f}).
XX (31) 52.232~-30, Installment Payments for Commercial Items (Oct 1985)
(41 U.8.C. 255(f), 10 0.5.C. 2307(f)).
(32) 52.232-33, Payment by Elegtronic Funds Transfer-Central
Contractor Reglstration {Oct 2003) (31 U.S.C. 3332}.
(33) 52.232-34, Payment by Electronic Funds Transfer-Qther
than
Central Contractor Registration {May 1999) {31 U.S.C. 3332).
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{34) 52.232-36, Payment by Third Party {(May 1999){31 ¢.s.C.
3332).
{35) 52.239-1, Privacy or Security Safeguards (Aug 1996} (5
u.5.C.
552a}.
(36)
{1) 52.247-64, Preference for Privately Owned U,3%.-Flag
Commercial Vessels {(Feb 2006} {46 U.S.C. Appx 1241(b} and
10 U.S5.C. 2631}.
(ii) Alterwate I (Apr 1984} of 52.247~64.

{c) The Contractor shall comply with the FAR &lauses in this paragraph (¢},
applicable to commercial services, that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement provisions of law
or Executive orders applicable to acquisitions of commercial items:

(¥} 52,222-41, Service Contract Act of ‘1965, as Amended (July

2005}
(41 U.8.C. 351, et seq.}:
(2) 52,222-42, Statement of Equivalent Rates for Federal Hires
(May
1989) (29 U.8.C. 206 and 41 U.8.C. 351, et seq.). )
(3) 52.222-43, Fair Labor Standards Act and Service Contract
Act~
Price Adjustment (Multiple Year and Option Contracts) {(May 1989)
{22 U.8.C. 206 and 41 0.5.C. 351, et seq.}.
(4} 52.222-44, Fair Labor Standards Act and Service Contract
Act-

Price Adjustment (Feb 2002) {29 U.S.C, 206 and 41 U.S.0. 351,
st seq.).

{d) Comptroller General Examination of Record. The Centractor shall comply
with the provisions of this paragraph (d} if this contract was awarded using
other than sealed Bid, is in sxcess of the simpliffed acquisition threshold, and
does not ceontain the clavse at 52.215-2, ;Audit and Records~Negotiation.

{1). The Comptroller General of the Unlted States, or an authorized
representative of the Comptroller Generai, shall have access to and right to
examine any of the Contractor's directly pertinent records involving
transactions related to this contract.

{2) The Contractor shall make availahle at its offices at all reasonable
times the records, materials, and other evidence for examination, audit, or
reproduction, until 3 years after final payment under this coatract or for any
sherter period specified in FAR Subpart 4.7, Contractor Records Retention, of
the other clauses of this contract. If this contract is completely or partially
terminated, the records relating to the work terminated shall be made available
for 3 years after any resulting final termination settlement. Records relating
to appeals under the disputes clause or tou litigation or the settlement of
claims arising under or relating to this contract shall be made available uontil
such’ appeals, litigation, or claims are finally resolved.

{3) As used in this clause, records ipclpde books, docyments; accounting
procedures and practices, and other data, regardless of type and regardless of
form. This does not reguire the Contractor to create or maintaln any record that
the Contractor does not maintain in the ordinary course of business or pursusnt
to a provision of law.

(e)

{1} Notwithstanding the requirements of the clauses in paragraphs {a), (b},
{c), and (d) of this clause, the Contractdr is not required to flow down any FAR
clause, othax than those in paragraphs (1) through (vil of thig paxagraph in a
subcontract for commeréial items. Unless otherwise indicated below, the extent
of the flow dewn shall be as required by the clause~~

{i} 52.219-8, Utilizetion of Small Business Concerns (May 2004) {15 9.S.C.
637({d)12) and (3)), in all subcontracts that offer further subcontracting
opportynities. If the subcontract (except subcontracts to small business
concerns} exceeds $550,000 ($1,000,000 for construction of any public facility),
the subcontractor must include 52.219-8 in lower tier subcontracts that offer
subcontracting opportunities.
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{11) S2.222-26, Equal Oppoxtunity {Mar 2007} (E.0. 11246).

fii.) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans
of the Vietnam Era, and Other Eligible Veterans {Sept 2006) (38 U.8.C. 4212).

(iv) 52.222~36, Affirmative Action for Workers with Disabilities {June
1988) (29 v.s.C. 793).

(¥} 52.222-39, Notification of Employse Rights Concerning Payment of Union
Dues or Fees (DEC 2004) (E.Q. 13201}.

(vi} 52.222-41, Service Contract Act of 1965, as Amended {July 2008}, flow
down required for all subcontracts subjest to the Service Conktract Act of 1965
{41 U.5.C. 351, et seq.}.

{vil) 52.247-64, Preference for Privately Owned U.S.~Flag Commexcial
Vegsels (Fep 2006) (46 U.S5.C, Appx 1241 {b) and 10 U.S.C. 2631). Flow down
required in accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractir may include in its subcontracts for
commercial items a minimal number of additional clauses necessary to satisfy its
contractual obligetions.

{&nd of Clause)

8. 52.217-9 OPTION TO EXTEND THE TERM OF THE CONTRACT (MAR 2000)

{a} The Government may extend the terxm of this contract by written notice to
the Contractor within 30 days  provided that the Government gives the
Contractor a preliminary written notice of its intent to extend at least 60
days before the contract expires. The preliminary notice does not commit the
Government to an extension.

{b) If the Government exercises this option, the extended contract shall be
considered to include this option clause;

(¢} The total duration of this contract, including the exercise of any options
under this clause, shall not exceed 2 years.

{End of Clause}

10. 1352,231-70 DUPLICATION OF EFFORT (MAR 2000}

The Contractor hereby certifies that costs for work to be performed under this
contract and any subcontract hereunder are not duplicative of any costs charged
against any other Govermment contract, subcontract, or other Government source.
The CTontrector agrees to advise the Contracting Officer, in writing, of any
other Government contract or subcontract it has performed or is performing which
involves work directly related to the pumpose of thisg contract. The Contractor
also certifies and agrees that any and all work performed under this contract
shall be direct'y and exclusively for the use and benefit of the Government, and
not incidental to any other work, pursuit, research, or purpose of the
Contractor, whose responsibility it will be to account for it accordingly.

{End of clause)

11, 1352,233-70 HARMLESS FROM LIABILITY (MAR 2000}

The Contractor shall hold and save the Government, its officers, agents, and
employees harmless from liability of any nature or kind, imcluding costs and
expenses to which they may be subject to pr on account of any or all suits or
damages of any character whatsoever resulting from injuries or damages sustained
by any person or psrsons Or property by virtue of performance of this contract,
arising or resulting in whole or in part from the fault, negligence, wrongful
act or wrongful omission of the contractor, or any subcontractor, their
employees, and agents,

{End of clause)

12. 1352,237-71 SECURITY PROCESSING REQUIREMENTS FOR CONTRACTOR/SUBCONTRAGCTOR
PERSONNEL WORKING ON A DEPARTMENT OF COMMERCE SITE OR IT SYSTEM {(HIGH OR
MODERATE RISK CONTRACTS) (DEC 20086)

A. Investigative Requirements for High and Moderate Risk Contracts
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ALl contractor {and subcontractor) personnel proposed to be employed under a
High or Moderate Risk contract shall undergo security processing by the
Department's Office of Security before being eligible to work on the premises of
any Department of Commerce facility, or through a Department of Commerce IT
system. All Department of Commerce security processing pertinent to this
contract will be conducted at no cost to the contractor. The level of contract
risk will determine the type and scope of such processing as noted below.

1. Non-IT Sexrvice Contracts

a. High Risk - Background Investigation (BI)

b. Moderate Risk - Moderate Backgrpund Investigation (MBI)

2. IT Servige Contracts

a, High Risk IT - Background Investigation (BI}

b. Moderate Risk IT - Background Investigation {(BI)

3. In addition to the investigations noted above, non~U.§. citizens must
have a pre-appointment check that includes a Customs and Immigration Servige
(CI§ - formerly Immigration and Naturslization Service] agency check.

B. Additional Requirements for Foreign Nationals (Non-U.8: Citizens)

To be employed under this contract within the United States, non-U.5. citizens
must have:

1. Official legal status in the United States

2. Continuously resided in the United States for the last two years; and

3. Advance approval from the servicliig Security Officer of the coptraeting
operating unit in consultation with the Office of Security {0SY) headguarters.
{0SY routinely consults with appropriate agencies regarding the use of non-0.S.
citizens on contracts and can provide up-to-date information concerning this
mattex.)

C. Security Procéssing Requirement

1. Processing requirements for High and Moderate Risk Contracts are as
follows:

a. The contractor must complete and submit the following forms to the
Contracting Officer Representative {COR):

i. Standard Form 85P (SF 85P}, Questionnaire for Public Trust Positions;

ii. FD 258, Fingerprint Chart with OPM's designation in the ORI Block;
and

iii. Credit Release Authorization,

b. The COR will review these forms for completeness, initiate the CD-254,
Contract Security Classification Specification, and forward the documents to the
cognizant Security Officer.

¢. Upon completion of the security processing, the Office of Security,
through the sexvicing Security Officer and the COR, will notify the contractor
in weiting of the individual's eligibility to be given access to a Department of
Commerce facility ox Department of Commerce 1T system.

2. Security processing shall consist of limited personal background
inguiries pertaining to verification of name, physical description, marital
status, present and former residences, esducation, employment history, criminal
record, personal references, medical fitness, fingerprint classification, and
other peftinent information, For non-U.S. citizens, the COR must request an
Immigration and Customs Enforcement (formerly INS) agency check. It is the
option of the Office of Security to repeat the security processing on any
contract employee at its discretion.

D. Notification of Disqualifying Information

If the Office of Security receives disgualifying information on a contract
employse, the COR will be notified. The COR, in coordination with the
contracting officer, will immediately rempve the contract employee From duty
requiring access to Departmental facilities or IT systems. Contract employees
may be barred from working on the premises of a facility for any of the
following:

1. Convictlion of a felony of a crime of violence or of a misdemeanor
involving moral turpitude.

2. Felsification of information entered on security screening forms or of
other documents submitted to the Departmeht.

3. Improper conduct once performing on the contract, including ecriminal,
infamous, dishonest, immoral, or notoriously disgraceful conduct or other
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conduct prejudicial to the Govermment regardless of whether the conduct directly
related to the contract.

4. Any behavigr judged to pose a potential threat to Departmental
informatfon systems, personnel, property, or other assets.

NOTE: Failure to comply with the regpirements may result in termination of
the contract or removal of some contract, employees from Department of Commerce
facilities or access to IT systems.

E. Adcess to National security Information
Complisnce with these requirements shall not be construed as providing a
contract employee clearance to have acceds to national gecurity information.
E. The Céntractor shall include the substance of this clause, including this
paragraph, in all subcontracts.
{End of Clause)}

13, 1352.237-73 KEY PERSONNEL (MAR 2000)

a. The Contractoxr shall assign to this contract the following Key Personnel:
Julia Hellerman  Collection Specialist

b. The Contractor shall obtain the congent of the Contracting Officer prior to
making Key Personnel substitutions. Replacements for Key Personnel must possess
qualifications equal to or exceeding the qualifications of the personnel being
replaced specified.

€. Requests for changes shall be submitted to the Contracting Officer at least
15 working days prior to making any permanent substitutions. The request should
contain a detailed explanation of the cixcumstances necessitating the proposed
substitutions, complete resumes for the proposed substitutes, and any additionmal
informetion reguested by the Contracting Gfficer. The Contracting Officer will
notify the Contractor within 10 working days after receipt of all regquired
information of the decision on substitutions. The contract will be modified to
reflgct any approved changes,

{End of clause)

14. 1352.239-73 SECURITY REQUIREMENTS FOR INFORMATION TECHNOLOGY RESOURCES
{DEC 2006)

{8} Applicability.

This clause is applicable to all contracts that require Contractor electronic
access to Department of Commérce sensitive non-national security or national
security information contained in systems, or administrative control of systems
that process or store information, that directly support the mission of the
Rgency.

(b} Definitions.

For purposes of this clause the term "Sensitive” is defined by the guidance
set Forth in: :

(1) Sensitive information “... any information, the loss, misuse, or
unguthorized access, to or modification of which could adversely affect the
nathonal interest or the, conduct of federal programs, or ¥he privacy to which
individuals are entitled under section $52a of title 5, United States Code {The
Privacy Act}, but which has not been spedifically authorized under criteria
established by an Executive Qrder or an Act of Congress to be kept secret in the
interest of national defense or foreign policy."

{2) For purposes of this clause, the term "National Security” is defined by
the guidance set forth in:

{1} The DOC IT Security Program Policy and Minimum Implementation
Stsandsrds, Section 4.3 (htip://www.osec.doc.gov/cio/ ITSIT/DOC-IP-Security-
Program-Policy. htn).

{ii} The DOC Security Manual, Chaptex 18
{bttp://home. commerce . gov/osy/SacurityManial/Security$20Manualt20Contents2. pdf})

{111} Executive Order 12958, as amended, Classified National Security
Information. Ciassified or national security information ls information that
has been specifically suthorized to be protected from unauthorized disclosure in
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rhe interest of national defense or foreign pelicy under an Executive Order ox
Act of Congress.

{3) Information technology rescurces include, but are not limited to,
hardware, application software, system sbftware, and information (dataj.
Information technology services include, but are not limited to, the management,
operation {including input, processing, transmlssion, and output}, maintenance,
programming, -and system administration of computer systems, networks, and
telecommunications systems.

{c} The Contractor shall be responsiblé for implementing sufficient
Information Technology security, to reasonably prevent the compromise of DOC IT
reésources for all of the contractor's systems that are interconnected with a DOC
network or DOC systems that are operated by the Contractor.

{d) All Contractor personnel performing under this contract and Contractor
equipment used to process oxr store DOC data, or to connect to DOC networks, musat
comply with the reguirements contained in the DOC Information Technology
Management Handbaok (http://www.osec.doc.guv/cio/cio_it_policy _page.htm), or
equivalent/more specific agenoy or bureau guidance as specified immediately
hereafter:

{e} Contractor personnel requiring a user account for access to systems
operated by the Contractor for DOC or interconnected to a DOC network to psrform
contract services shall be streened at an appropriate level in accordance with
Commerce Acquisition Manual 1337.70, Security Processing Requirements for
Service Contracts.

(f) wWithin 5 days after contract award, the Contractor shall certify in
writing to the COR that its employees, it performance of the contract, have
completed initial IT security orientation training in DOC IT Security policies,
Pprocedures, computer ethics, and best practices, in accordance with DOC IT
Security Program Policy, chapter 15, section 15.3. The COR will inform the
Contractor of any other available DOC tralning resources. Annually thereafter
the Contractor shall certify in writing to the COR that its employees, in
performance of the contract, have completed annual refresher training as
required by section 15.4 of the DOC IT Security Program Policy.

(g} Within 5 days of contract award, the Contractor shall provide the COR with
signed acknowledgément of the provisions as contained in Commerce AcqUisition
Regulation [CAR), 1352.209-72, Restrictions Against Disclosures.

{h} The Contractor shall afford DOC, ircluding the Cffice of Inspector
General, access tc the Contractor's and subcontractor's facilities,
installations, operations, documentation, databases, and personnel used in
performance of the contract. Access shall be provided to the extent required to
carry out a program of IT inspection, investigation, and audit to safeguard
against threats and hazards te the integrity, availability, and confidentiality
of DOC data or to the function of computer systems operated on behalf of DOC,
and to preserve evidence of computer crime.

(1) For all Contractor-~owned systems for whith performance of the contract
requires interconnection with a DOC metwork or that DOC data be stored or
processed on them, the Contractor shall provide, implement, and maintain a
System Accreditation Packdge in accerdance with chapter 6 of the DOC IT Security
Program Policy. Specifically, the Contractor shall:

(1) Within 14 days after contract awsrd, the contractor shall submit for DOC
approval a System Certification Work Plam, including project management
informaticn (at a minimum the tasks, rssources, and milestones) for the
certification effort, in accordence with POC IT Security Program Policy, Section
6.5.2 and The Certification Work Plan, approved by the COR, in
congultation with the DOC IT Security Officer, or Agency/Burean IT Security
HManager/Officer, shzll be incorporated as part of the contract and used by the
COR to monitor performance of certification activities by the contractor of the
system that will process 00C data or connect to DOC networks, Failure to
submit and receive approval of the Certificastion Work Plan may result in
termination of the contract.

{2} Upon approval, the Contractor shall follow the work plan schedule to
complete system certification activities in accordance with DOC IT Security
Program Policy section 6.2, and provide the COR with the completed System
Becurity Plan and Certification Documentation Package portions of the System
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Accreditation Package for approval and system accreditation by an appointed DOC
official.

{3} Upon receipt of the Security Assessment Report and Authorizing
Official's written accreditation decision from the COR, the Contractor shall
maintain the appraved level of system security as documented in the Security
Accreditation Package, and assist the COR in annual assessments of control
effectiveness in accordance with DOC IT Security Program Pollicy, section
6.3.1.2.

(§) The Contractor shall incorporate this clause in all subcontracts that meet
the conditions in parxagraph (a) of this clause.
{End of clause}
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Statement of Work
Collections Analyst - GCEL
December 8, 2006

Introduction

The Department of Cammerce (DOC) National Oceanic Atmospheric and Administration
(NOAA) Office of General Counsel for Enforcement and Litigation (GCEL) has a requirement
for the ongoing services of a collections analyst to serve as a technical consultant, financial
advisor, and penalty collections specialist for NOAA GCEL attorneys responsible for
prosecuting Administrative cases against violators of marine natural resource laws administered
by NOAA.

GCEL is located at 8484 Georgia Avenue, Ste. 400, Silver Spring, MD, and has S regional
offices located in Gloucester, MA, St. Petersburg, FL, Long Beach, CA, Seattle, WA, and
Juneau, AK.

Scope of Work

In its 1997 audit of NOAA’s FY 1996 financial statements, KPMG made certain findings and
recommendations requiring changes in the procedures NOAA General Counsel {(GC) use in its
collection work. In response to the findings and recommendations, GC and NOAA Finance
(Finance) worked together to develop procedures that would result in Finance assuming ail
financial responsibility for accounting, billing, and collecting civil monetary penalties for cases
where a legally enforceable debts exist. Procedures were designed to ensure that legally
enforceable debts are timely processed in GC and then referred to Finance. Cases in GC fall into
several categories, i.e., pre-debt not referred to Finance for billing and collecting, time payments,
delinquent debts, Treasury cases, and write-offs. Case file packages must be reviewed and a
determination must be made as to which procedures to follow to resolve debt processing in a
timely and accurate manner. Satisfying these procedures is necessary for NOAA to achieve an
unqualified audit from KPMG. Current staff is insufficient to process all collection work in a
timely way. The contractor will be under the supervision of the Assistant General Counsel for
Enforcement and Litigation.

To folfill its responsibilities under the KPMG audit, GCEL requires a contractor who shall be
responsible for: reviewing and assessing cases for valid debt, availability of debtor information,
collection efforts to date, final disposition of seized proceeds, and likelihiood of collection
success; following proper NOAA procedures and goidelines prior to referral of cases to NOAA
Finance; incorporating necessary procedures for GCEL action, including corresponding
Enforcement Management Information System (EMIS) entries; utilizing standard forms and
EMIS reports to ensure consistent subrmissions of case to NOAA Finance; identifying different
ways to evaluate what/how frequently doliar amounts of cases being sent to or returned from
NOAA Finance; and prepare forms and reports intended to help modify assessment, settlement,
and collection practices to increase percentage of full payment.

Project Tasks

2C0G - 207 - SS- ¢ -3
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Award of this contract will assist GC staff (located in Gloucester, MA, St. Petersburg, FL.,
Long Beach, CA., Seattle, WA, Juneau, AK., and Silver Spring, MD) to meet obligations as
stated in-Compendium-of Debt Processing Guidelines and Procedures for Collection of Civil
Monetary Penalties. This will be accomplished as follows:

1 Review and assess cases for valid debt, availability of debtor information, collection
efforts to date, final disposition of seized proceeds, and likelihood of collection success;

(2)  Follow proper procedures and guidelines prior to referral of cases to Finance;

[€)) Incorporate necessary procedures for GC action, including corresponding Enforcement
Management Information System (EMIS) entries;

(4)  Utilize standard forms and EMIS reports to ensure consistent submissions of case to
Finance;.

(5)  Identify other ways to evaluate what/how frequently dollar amounts of cases being sent to
or returned from Finance, and

(6)  Forms and reports are intended to help modify assessment, settlement, and collection
practices to increase percentage of full payment.

Deliverables & Monitoring

Products and services to be expected from the contractor include:

()] Review, research, and track actions of cases as necessary;

(2) Input data into EMIS as necessary;

(3)  Document basis for recommended debt processing actions as necessary;

(4)  Review files and take action within ten (10) business days when cases are returned by
Finance due to non-payment, inaccurate payment, or other reasons;

5 Notify Finance, case attorney, or GCEL of final actions taken on cases within ten (10)
business days;

(6)  Return to Finance, within ten (10) business days, cases sent back to the regional office for
corrections;

(7)  Coordinate efforts to develop a tickler system to ensure timely identification of
delinquent, legally enforceable debts;

ROl — 29I T SS-C3
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(8)  Actas a liaison between GC and other contractors in the development of a tickler system
and a program to calculate interest and payment amounts;-

(9)  Prepare two reports at six (6) month intervals which includes comparison of new data to
past data. Should include one report at end of FY year and other report at half-way point,
and

(10) GCEL will provide written feedback on the semi-annual reports and/or progress reports
to the contractor within four (4) weeks of receiving them. The feedback should address
the content and format of the submitted material, suggestions for improvement and any
changes that GCEL would like implemented.

(11)  The Collections Analyst will be required to control, to protect, and not to disclose
confidential and sensitive documents and information.

Costs, Payments & Billing

Contractor’s hourly wage will bc-per hour. The contractor shall submit invoices
covering hours of labor expended on a bi-weekly basis. On a monthly basis or when submitted
invoices for contract related telephone and internet services will be reimbursed by NOAA-
GCEL. The contractor’s performance will be monitored and evaluated by a COTR selected by
the requesting anthorizing official. When travel is involved contractor will submit relevant
invoices for reimbursement in accordance with NOAA travel regulations.

Lecation

NOAA/GCEL

8484 Georgia Avenue 4" Floor, Suite 400

Silver Spring, MD

An alternative work site is authorized.

Travel

A minimum amount of travel will be required on an as needed basis. Contractor will be

reimbursed for all travel associated with project. Contractor will submit invoices and receipts.
Travel must be in compliance with NOAA travel and finance regulations and requirements,

200 ~2009 -55-C 3o
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Evaluation Criteria
Contractor shall possess a degree in Master’s finance, management, and/or administration;

Contractor shall possess at least 3 years working knowledge of EMIS, EMIS codes, and EMIS
data input fields;

Contractor shall possess at least 3 years working knowledge of US Treasury and NOAA
collections laws, rules, regulations, procedures, and terminologies regarding collections
processing;

Contractor shall possess at Jeast 3 years working knowledge of GCEL administrative hearings
process, and specifically have a working knowledge of the GCEL collections procedures;

Contractor shall have strong negotiating skills, and have a working knowledge of negotiating
with commercial fishermen and/or their representative as they make up the vast majority of
collections matters in GCEL.

2o06 ~2007 - SS-C -4
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AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT |*C-2/0c  [fese  opeses

2. Amensment/Modification No. 3. Effective Date 4. Raquisition/Purchase Req. No. ls. Project No. (if appiicable)
0001 May 15, 2008 NW957650-8-36698

6. issued By Code AJF30024 7. Administersd By (if ather than itsm 8) Code

NWS ACQUISITION DIVISION /OFA63 SEEBLOCK 6

1325 EAST-WEST HWY.

SSMC-2 RM 11226

SILVER SPRING, MD 20910

MARILYN B. WHALEY 301-713-3405

8. Name and Address of Contractor (No., Street, County, and Zjp Cade)} _@_ 9A. Amandment of Solicitation No.
JULIA HELLERMAN Vendor ID: 60000009 9B, Date (Sea ftarrs 11)
866 9TH STREET DUNS: 123798212
BOULDER CO 803027529 10A. Modification of Contract/Order No.
CAGE: 3QLZ7 x DG1330-07-SE-258)
10B. Dats {Ses flom 13)
May 16, 2007
Code [Facility Code

11. THIS [TEM ONLY APPLIES TO AMENDMENTS OF SOLICITATIONS
U ‘The above numbered soficitation is smended as set forth in ftem 14. The hour and date specified for receipt of Offers U is extended u is not extended.

Offars must receiptof this prior to the hour and date specified in the sclicitation or es amended, by one of the following methods:
{g) 8y completing ferns 8 and 13, and retuming coples of the () By iging receiptof this on sach copy of the offer
submitted; or (c) By separate letter or telegram which includes a othe and numbars. FAILURE OF YOUR ACKNOWLEDG-

MENT TO BE RECEIVED AT THE PLACE DESIGNATED FOR THE RECEIPT OF OFFERS PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT
N REJECTION OF YOUR OFFER. f by virtue of this amendment you deslre to change an offer already submitted, such change may ba made by telegram or
lefter, provided sach telegram or letter makes to the ion and this and is received prior ta the opening hourand date specified.
12. Accounting and Appropristion Data {# reguired)
See Sck sUs 96,000.00
13. THIS ITEM APPLIES ONLY TO MODIFICATIONS OF CONTRACY/ORDERS.
IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED iN ITEM 14.

() |A. This change order i issued pursuart to: {Spechy suthonly} The changes set forth in tem 14 are made In the Contract Order No. In item 10A.

B. Tha above numbered Confract/Order is modified to reflact the administrative changes (such as changes i paying office, datg, sic.}

Set fourth Rem 14, pursuantto the suthorty of FAR 43.103 (b)
C. This supplamental agreement is entered into pursuant to authorlty of;

D. Other (Specity type of modification and authorly}

X | FAR$2217-9, Option to Extend the Term of the Contract and Mutual Agreement of the Parties
E. IMPORTANT: Contractor is not, | X |is required to sign this docurmentand return 3 copies to the issuing office.

14, D4 of {Organized by UCF section headings, Including solicitation/contract subjact matter where fessible.)

The purpose of this modification is to exercise and fully fund the options for CLINS 0003 and 0004, for the period
06/08/2008 through 06/07/2009, in the total amount of $96,000 pursuant to FAR 52.217-9, Option to Extend the Term
of the Contract.

This modification increases the total order and funded amounts from $96,000 by $96,000 to $192,000.

The order expiration date of 06/07/2008 is extended by one year through 06/07/2009.

Except a6 provided harein, afl terms and consitions of the document referenced In item 9A or 104, as heretofore changed, remains unchanged and in hilt force and effact.

15A. Name and Title of Signer (Type or Pring 16A. Name and tite of Contracting Officer (Typs or Print}
MARILYN B. WHALRY 301-713-3405
Contracting Officer
Marilyn. Whal 088, g0V
15B. Contractor/Oferor 15C. Date Signed 168, United States of America 18C, Date Signed
{Sigrature of person auhorzed to sign) {Signatura of Contracling Offisr) May 13,2008
NSN 7540-01-152-8070 304105 STANDARD FORM 30 (REV. 10.83)
PREVIOUS EDITIONS UNUSABLE Prescribed by GSA FAR (48 CFR) $3.243
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'SF30 Continuadon of Black Narrative 1 Page 2 of 3

Effective as of the date of this modification, the Government and the contractor mutually agree to modify the order as
foilows:

Line Items 0003 and 0004 are exercised and fully funded as shown in the Schedule.

2~ 2 AP S
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ORDER F«. .. » JPPLIES OR SERVICES PAGE  OFPAGES
IMPORTANT; Mark alt packages and papers with contract and/or order numbers. ! (6
1. DATE OF ORDER | 2. CONTRACT NO. (7 any) 6. SHIP 70, AD]100031
14 Aug 2 | GSQTFOSION.. - |a NAMEOF CONSIGNEE
3. ORDER NO, 4. REQUISITION/REFERENCE NO. EP EL /GCEL
DG133009BU0067/C002.1 NW957650-09-22051 b. STREET ADDRESS
5. ISSUING OFFICE Address conespondoncs to: ATF00012 8484 GEORGIA AVE, RM 400
ACQUISITION & GRANTS OFFICE /OFA6
1335 BAST-WEST HWY., SSMC-1 RM 6300 < CiTY ld, STATE e. ZIP CODE
SILVER SPRING MD 20910-5612
SILVER SPRING, MD 20910 £ SHIP VIA
PRATTSIE L. ARTIS 301-713-0820 x182
7. TO: 00001222 TIN: 522257635 8.TYPE OF ORDER
‘a. NAME OF CONTRACTOR . | Ja. PURCHASE | Jb. DELIVERY
TIGER PERSONNEL SERVICES, INC DUNS: 843350203 |REFERENCE YOUR: Except for bifling instructions on the
b, COMPANY NAME B Please fumish the following on the | reverse, this delivery order is subject
terms and conditions specifiedon |10 Instructions contained on this side
both sides of this order and on the | 0nly of this fomm and is lssued subject
c. STREET ADDRESS attached sheat, ifany, including |0 the terms and conditions of the
1320 FENWICK LANE, SUITE 500 delivery as indicated, above-numbered contract
d.ciTY SILVER SPRING Jo. STATE MD 1. ziP 205103560
9. ACCOUNTING AND APPROPRIATION BOC: OBLIGATED AMT: $154,678.40 _ 10. REQUISITIONING OFFICE
GCEL

11. BUSINESS CLASSIFICATION (Chsck appropriate box{es))
[Ja. smatt [ Jb. Other than smait X]c. Disadvantaged [X]¢. women-owmed [ Je. HuBZone [ Jt. Emerging smailbusivess | Jo. Service-disabled veteran-awned

2. F.OB, POINT 4. GOVERNMENT BJL NO. 15.DELWERTO | oo
F.0.8. POINT -
DESTINATION ON OR BEFORE |TERMS -
13. PLACE OF 16 Aug 2011 j00.00% O Days
@, INSPECTION b ACCEPTANCE
AD100031 AD100031 Net 30
17. SCHEDULE (Soe reverse for Rejections)
QUANTITY Qry
ITEM NO. SUPPLIES OR SERVICES ORDERED | UNIT UNIT PRICE AMOUNT ACCEPT.
. () © (0] (e} 10
0001 | Asan independent Contractor, and not as an Bl = - 98,238.40
agent of the Government, provide services in .
accordance with the Statement of Work
entitled, Legal Assistant (Collections), dated
June 25, 2009, attached hereto, for the Office of
General Counsel for Enforcement and
Litigation (GCEL). The period of performance
shall be from the date of award through August
16, 2011. The loaded hourly rates shall be in
18. SHIPPING POINT 19, GROSS SHIPPING WEIGHT |20, INVOICE NO. —
TOTAL
N— 21, MAIL INVOICE TO: Cort,
—— i
oN  |b. STREET ADDRESS (or P.O. Box
REVERSE
uss e
S D
¢. CITY 0 TR [d. STATE  |e. ZIP CODE 154,678.40 TOVAL
\ P LA
= 23. NANE (Typed) "
2. UNTED STATES OF ( ad LINDA D. BRAINARD 301-713-0820 1
S 4 . - 31
AMERICA BY (Signaty / Z W (TITLE CONTRACTING/ORDERING OFFICER)
T / : OPTIONAL FORM 347 (REV., 412006)

Pmﬁ by GSAFAR 48 CFR §3.213(1)
#
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ORDERFORSL S OR SERVICES - Continuat PAGE OF PAGES
IMPORTANT: Mark all packages and papers with contract and/or ordar numbers, 2 6
DATE OF ORDER CONTRACT NO. (¥ any} ORDER NO,
14 Aug 2008 GSO7FOS 19N DG133009BU0067/C002
TEM NO. SUPPLIES OR SERVICES QUANTITY | UNIT UNIT PRICE AMOUNT Qry
{a) [15] ORDERED ) e 4] ACCEPT.,
©) ]
dance with the 's GSA schedul
rate less the negotiated discount. This Callis
issued at a Firm Fixed Price of $154,678.40,
YEAR ONE FIRM FIXED PRICE $98,238.40
0002 YEAR TWO FIRM FIXED PRICE $50,440.00 ‘ HR 50,440.00
0003 REIMBURSABLE TRAVEL EA 6,000.00
In accordance with Federal Travel Regulations
Not to Exceed $6,000
SN 75404.01-152.8082 50348+101 OPTIONAL FORM 348 (10-83)
Proscribed by GSA FAR (48 CGR) 53.213(0)
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(Call 2 -Firm Fixed Price)

Legal Assistant {Collections)
Statement of Work
June 25, 2009
Introduction
The Dt of C {DOC) National Oceanic A pheric and Administration (NOAA) Office of General Counset for Enforcement
and Litigation (GCEL) is responsibl for ing Administrative cases against viol of marine natural resource laws administered by
NOAA. The g requires technical, fi ial, and penalty collecti pertise for the p ing of debt collection cases in a timely
manner.
Background

In its 1997audit of NOAA's FY 1996 financial statements, KPMG made certain findings and recommendations requiring changes in the
procedures NOAA General Counsel (GC) use in its collection work. In response to the audit findings and recommendations, GC and NOAA
Finance (Finance) worked together to develop procedures that would result in Finance ing all financial responsibility for i
billing, and collecting civil monetary penalties for cases where 2 legally enforceable debts exist. Procedures were designed to ensure that
legally enforceable debts are timely processed in GC and then referred to Finance. Cases in GC fall into several categories, i.¢., pre-debt not
referred to Finance for billing and collecting, time p deli debts, Treasury cases, and write-offs. Case file packages must be
reviewed and a determnination must be made as to wluch procedures to follow to resolve debt processing in a timely and accurate manner.
Satisfying these procedures is necessary for NOAA to achicve an unqualified audit from KPMG.

Objective

To fulfill its responsibilities under the KPMG, the contractor who shall be responsible for reviewing and ing cases for valid debt,
availability of debtor information, collection efforts to date, final disposition of seized proceeds, am:l likelihood of collection success; following
proper NOAA procedures and gmdehnes prior to referral of cases to NOAA Finance; incorporating necessary procedures for GCEL action,
Information System (EMIS) entries; uhlxzmg standard forms and EMIS reports to ensure

consistent subrmmons of case to NOAA Finance; identifying di ways to eval frequent dollar of cases being
sent to or refurned from NOAA Finance; and prepare forms and reports intended to help modify

ices to-increase p ge of full The shall be advised by the Assistant General Counsel for Enforcernent and
Lxugatxou

The contractor shall support GCEL staff located in Silver Spring, MD; Gloucester, MA; St. Pctctsburg, FL; Lcng Beach, CA; Seatde, WA;
Tuneau, AK, and Honolufu. HI, to meet its obligations as stated in the Compendium of Debt P ing ( for
Collection of Civil Monctary Penalties,

The contractor shall perform the following tasks:

}1330-09-BU-0067 €002
Page - 3
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[4)] Review and asscss cases for valid debt, availability of debtor information, collection efforts to date, final disposition of seized
proceeds, and likelihood of collection success;

[¢4) Follow proper NOAA procedures and guidelines prior to referral of cases to Finance;

sl Firne Tt M

3) Incorporate appropriate and necessary procedures for GC action, i i p g
System (EMIS) entxies;

{4) Utilize standard forms and EMIS reports to ensure consistent submissions of case to Finance;

5) Identify other ways to eval ‘hathow frequently dollar of cases being sent to or returmned from Finance; and
6) Prepare and submit forms and reports intended to help modify l and collection practices to increase p £
of full payment.

Deliverables & Monitoring

Products and services to be expected from the contractor include:
43 Review, research, and track actions of cases as necessary;
2) Input data into EMIS as necessary:

3) D basis for re ded debt p ing actions as necessary;

4 Review files and take action within ten (10) business days when cases are returned by Finance due to non-payment, inaccurate
sayment, or other reasons;

5) Notify Finance, case attorney, or GCEL of final actions taken on cases within ten (10) business days;
6) Return to Finance, within ten (10) business days, cases sent back to the regional office for corrections;

n Coordinate efforts to develop a tickler system (MS spreadsheet) to ensure timely identification of delinquent, legally enforceable

Jebts:

8) Act as a liaison between GC and other contractors in the development of a tickler system (MS spreadsheet) and a p to calcul
aterest and payment accounts;

9 Prepare bi-annual reports which include comparison of new data to past data, The reports shall become due for the period ending Mar
10 and Sep 30.

10) GCEL will provide written feedback on the semi-annual reports and/or progress reports to the within four (4) weeks of
eceipt. The feedback should address the content and format of the submitted material suggestions for improvement and any changes that
FCEL would like implemented,

11)  The Contractor shall be required to control data and not to disclose dential and sensitive di and i

12)  The Contractor, as required by the attorneys, shall prepare and/or submit additional reports.
*eriod of Performance
“he period of performance shall be for a base period of twelve months, plus an optional period of twelve months,

‘lace of Performance / Travel

ulf work shall be performed off-site at the contractor’s location. The may be required to attend 1 d, op~
ite its government offices. Travel may be authorized in accordance with Fedeml Travel Regulations, Travel may be requned to NOAA’
fHices located in Gloucester, MA; St. Petersburg, FL; Long Beach, CA; Seattle, WA; Juneau, AX, and Honolulu. HI.

1§1330-08-BU-0067 CO02
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Government Point of Contact

Richard Mannix

8484 Georgia Avenue

Silver Spring, MD 20910

Telephope: 301-427-2202 Fax: 301-427-2211

Contractor Qualifications

.
L d
»

Ni

The Contractor shall possess a degree in fi t, busi and/or administration;

The Contractor shall possess working knowledge of EMIS, EMIS codes, and EMIS data input fields,

'The Contractor shall possess working knowledge of US Treasury and NOAA collections laws, rules,
regulations, procedures, and terminologies regarding collections processing;

The Contractor shall possess working knowledge of GCEL administrative hearings process, and specifically
have a working knowledge of the GCEL collection procedures,

The Contractor shall have the capability to process collections in accordance with the federal guidelines and
policies and processes, and have a working knowledge of commercial fishermen and/or their représentatives as
they make up the vast majority of collections matters in GCEL.

of Corr

P

All correspondence including reports shall not be disclosed, published or released to any individua} or organization without prior approval of
the NOAA Contracting Officer. This i des any el ic form for distribution on el ic media or over the internet,

¥31330~03-8U-0067 CO02
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ORDER Fx... - JPPLIES OR SERVICES

PAGE OF PAGES

e

IMPORTANT: Mark ali packages and papers with contract and/or order numbers.
1. DATE OF ORDER 2, CONTRACT NO. {if any) 6. SHIP TO: AD100031
14 Aug 2009 G a. NAME OF CONSIGNEE
3. ORDER NO, ) 4, REQUISITION/REFERENCE NO. EPUTY GE! C Y. /GCEL
DG133009BU0067/C002 | NW957650-09-22051 b. STREET ADDRESS
5. ISSUING OFFICE Address comsspondence fo: ATR0G012 8484 GEORGIA AVE, RM 400
ACQUISITION & GRANTS OFFICE /OFA6
1335 EAST-WEST HWY., SSMC-1 RM 6300 e CITY d. STATE  |e. 2P CODE
- ) SILVER SPRING MD 20910-5612
SILVER SPRING, MD 20910 £ SHIPVIA
PRATTSIE L. ARTIS 301-713-0820 x182
7.70: 00001222 TIN: 522257635 8. TYPE OF ORDER
2. NAME OF CONTRACTOR | Ja PURCHASE [_Jo. GELWERY
TIGER PERSONNEL SERVICES, INC DUNS: 843350203 |REFERENCE YOUR: Except for biling Instrucions on the
b. COMPANY NAME Please furnish the fofowing on the | feverse, this delivery onder is subject
terms and conditions specified on | 1o Instructions contaliied on this side
both sides of this order and on the | Only of Biis form and Is Issued subjoct
©. STREET ADDRESS atiached sheet, if any, Induding 10 the terms and conditions of ihe
1320 FENWICK LANE, SUTTE 500 delivery as indicated, above-numbsred contract.
d.CITY SILVER SPRING le.STATE MD__ [t 21P 205103560
4. ACCOUNTING AND APPROPRIATION BOC: OBLIGATED AMT: $154,678.40 10. REQUISITIONING OFFICE
GCEL

11. BUSINESS CLASSIFICATION (Check appropriate box(es))

[Ja. sman [ Jo. Othermn smas [X]c. Dissovantaged [X]o. Womenownes [Je. HuBZons [ ]r. Emerging smat business [ o, Sarvica-tisabled veteran-owned
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12, F.0.B. POINT 14. GOVERNMENT 8/ NO,
F6.DELIVER TO | 16. DISCOUNT
DESTINATION N OR BEFORE | TERMS
13. PLACE OF 16 Aug 2011 [00.00% 0 Days
- a. INSPECTION b. ACCEPTANCE
AD100031 AD100031 Net 30
17. SCHEDULE {See reverse for Refections)
Qry
ITEM NO. SUPPLIES OR SERVICES UNIT PRICE AMOUNT ACCEPT.
J— ] o) (@) (] @
0001 As an independent Contractar, and notas an HR 98,238.40
agent of the Government, provide services in
accordance with the Statement of Work
entitled, Legal Assistant (Collections), dated
June 25, 2009, attached hereto, for the Office of |
General Counsel for Enforcement and
Litigation (GCEL). The period of performance
shail be from the date of award through August
16, 2011. The loaded hourly rates shall be in
18. SHIPPING POINT 19, GROSS SHIPPING WEIGHT {20. INVOICE NO.
2y
21, MAIL INVOICE TO; TOTAL
3. NAME (Cont.
SEE BRLING pages)
ON b. STREET ADDRESS (or P.Q. Box}
REVERSE Uss
e
& oy R, - ld. STATE  |s. ZiP CODE 15467840 TOTAL
\ O PR x T
= 23. NAME (Typad)
2 mlsﬁg‘s‘g\!‘rg% g: (/ ) J LINDA D. BRAINARD 301-713-0820 131
X K = (TITLE CONTRACTING/ORDERING OFFICER)
v [ .. OPTIONAL FORM 347 (REV. 42006}
Prosciibed by GSA/FAR 48 CFR 53.213()
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ORDER FORSU  ~S OR SERVICES - Continuat PAGE  OFPAGES
MPORTANT: Mark all packages and papers with contract and/or order numbers, - 2 6
DATE OF ORDER CONTRACT NO. (#f any) ORDER NO.
14 Aug 2009 GSO7FOSI9N DG133009BU0067/C002
TTEM NO. SUPPLIES OR SERVICES QUANTITY | UNIT | UNITPRICE . AMOUNT ary
@) ® ORDERED | (¢ {e} o ACCEP
© @
d with the ’s GSA schedul
rate less the negotiated discount. This Callis
issued at 2 Firm Fixed Price of $154,678.40.
. YEAR ONE FIRM FIXED PRICE $98,238.40
0002 YEAR TWO FIRM FIXED PRICE $50,440.00 HR 50,440.00
0003 REIMBURSABLE TRAVEL EA 6,000.00
In accordance with Federal Travel Regulations
| Not to Exceed $6,000
SN 75401-01-152-2082 50348-101 GPTIONAL FORM 48 {1005}
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ASSET FORFEITURE FUND
DETAILED PROGRAM COSTS
FOR THE PERIOD APRIL 1, 2010 THROUGH MARCH 31, 2011
{IN THOUSANDS)

PROGRAM COSTS

Contractual Services
INFORMATION TECHNOLOGY/ADP TRAINING $
MANAGEMENT AND PROFESSIONAL SUPPORT SERVICES
REPAIRS TO VESSELS
MAINTENANCE OF EQUIPMENT
ADP AND TELECOMMUNICATIONS CONTRACTUAL SERVICES
NOAA WEATHER RADIO OPERATION AND/OR MAINTENANCE CONTRACTS
OTHER TRAINING BY UNIVERSITY OR OTHER NON- FEDERAL SOURCE {Non-ADP}
MISCELLANEQUS CONTRACTUAL SERVICES
TRAINING BY OFFICE OF PERSONNEL MANAGEMENT {OPM} AND OTHER FEDERAL
AGENCIES (Non-ADP)
SERVICES FROM OTHER FEDERAL AGENCIES
Total Contractuat Services

Equipment {non-capitalizable}
SHIPS, SMALL CRAFT AND OTHER NON-CAPITALIZABLE EQUIPMENT
NON-CAPITALIZED ADP AND TELECOMMUNICATIONS EQUIPMENT
Total Equipment {non-capitalizable)

interest Expense
PENALTY PAYMENTS FOR PROMPT PAYMENT ACT

Printing and Reproduction
PUBLICATIONS
PRINTING

Total Printing and Reproduction

Rent, communications and utilities
RENTAL PAYMENTS TO GSA
RENTAL PAYMENTS TO OTHERS
PAYMENTS FOR POSTAGE TO THE U.S. POSTAL SERVICE
UTILITY SERVICES
RENTAL OF EQUIPMENT {Non ADP and Telecommunications}
TELECOMMUNICATIONS (UTILITY) DATA/NETWORK SERVICES
TELECOMMUNICATIONS [UTILITY) FTS SERVICES
TELECOMMUNICATIONS (UTILITY) LOCAL SERVICES
TELECOMMUNICATIONS (UTILITY) TOLL CALLS

Total Rent, communication and utilities

Supplies, materials, and other costs
REAL ESTATE AND EMPLOYEE LABOR EXPENSES {1}
GSA CUSTOMER SUPPLY CENTER
PURCHASES - MAINTENANCE OF VESSELS
PURCHASES OF ADP SUPPLIES
PURCHASES (Operating Supplies)
GENERAL OFFICE SUPPLIES

Tatal Supplies, materials, and other costs

Travel and Transportation
RENTAL OF PASSENGER CARRYING VEHICLES (GSA Motor Pools}
EXPENSES RELATED TO DOMESTIC TRAVEL — (Motel, per diem, and other travel expenses
other than airfare.}
EXPENSES RELATED TO DOMESTIC TRAVEL ~{Airfare)
EXPENSES RELATED TO FOREIGN TRAVEL - {Hotel, per diem, and other travel expenses
other than airfare.)
EXPENSES RELATED TO FOREIGN TRAVEL - (Airfare)
TRANSPORTATION OF THINGS
GSA TRUCKS RENTAL
Total Travel and Transportation

Contingent Liability
SPECIAL MASTER RECOMMENDATIONS TO REIMBURSE 11 OF 30 COMPLAINANTS

NET COST OF OPERATIONS

VerDate Nov 24 2008  09:59 Mar 14,2012 Jkt 068010 PO 00000 Frm 00221 Fmt6601 Sfmt6601 P:\DOCS\68010.TXT JOYCE

178
1,125

~

W e W

1,150

133
231

108
67

44
30

w w

128

(84)

15
200
24

433
231

4
28
14

2,834

175

12

222

166

745

650

4,805

68010.172



H605-41331-79W7 with DISTILLER

218

HEARING OF THE SUBCOMMITTEE ON FEDERAL FINANCIAL MANAGEMENT, GOVERNMENT INFORMATION, FEDERAL
SERVICES, AND INTERNATIONAL SECURITY

“How Is NOAA Managing Funds to Protect the Domestic Fishing Industry?”

Monday, June 20, 2011

Post-Hearing Questions for the Record

Submitted to Stephen Ouellette, Esq.

From Senator Scott P. Brown

QUESTIONS FOR THE RECORD

Attorney Ouellette.
Partner, Quellette & Smith PA

1. Question: In your testimony, on page 12 you state, “As government expenditures on fishery
management in the Northeast rise each year, the industry decreases in almost inverse
proportion. You also state that, “NOAA is doing a very good job expending monies if the
intent of Congress is to create the world’s largest aquarium off of New England, but a very
poor job if the intent is to protect our domestic fishing industry”.

‘What specific changes to Magnuson-Stevens do recommend to ensure that “optimum yield”
is achieved while protecting and preserving the resource at sustainable Jevels?

2. Question: The Commonwealth of Massachusefts provides uniformed enforcement officers to
enforce federal fisheries statutes under a Joint Enforcement Agreement (JEA) with NOAA.
The Commonwealth, like other states that participate in JEAs, receives funding from NOAA
for services rendered.

Your written testimony indicates that one Massachusetts officer operating under a JEA was
required by NOAA policy to board a single vessel virtually daily for over a month, because
this was the only regulated vessel in the officer’s region. No violations were found any of the
visits,

Do you believe that NOAA’s JEA policies couid be improved to ensure that federal
enforcement funds are used more efficiently and do not result in unnecessary burdens on state
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officials and industry? If so, please describe suggested improvements.

Question: In your testimony, on page 6, you state that there “too many enforcers chasing too
few fishermen™. In your expert opinion, could NOAA reduce ifs spending on enforcement
given that the regulated fleet has declined while electronic monitoring and government
observers have become more prevalent?

Question: In your testimony before the subcommittee, you alluded to NOAA recently shifting
enforcement cases from civil to criminal violations, possibly as a response scrutiny about the
number of NOAA criminal investigators.

In your written testimony, you stated “Congress needs to investigate whether NOAA is
improperly elevating Magnuson violations to criminal cases.”

Please provide details about which Magnuson-Stevens Act provisions are involved and relate
any recent examples where you believe a case should have been pursued civilly rather than
criminally.

Question: The National Marine Fisheries Service and the Fish and Wildlife Service are two
federal agencies which develop and implement federal fisheries policies. Do you feel that
these agencies differ in their enforcement methods, and if so, could you briefly explain how?

Question: The NMFS and FWS have significant overlaps in ferms of the statutes they
enforce. Do you believe that the federal government’s efficiency in achieving fisheries goals
is inhibited by the lack of a single regulator? Please provide any suggestions about
reorganization, consolidation, streamlining, or collaboration among fisheries-related agencies
at all levels of government.

Question: A commonly heard complaint in the fishing industry is that fishing regulations are
overly complicated making them hard to enforce and obey.

What recommendations do you have to make the process more efficient and the rules more
comprehensible?

Question: The NOAA Commissioned Corps, also known as the NOAA Corps, operates
research platforms for oceans and atmospheric science. Their ships and planes are under the
command of commissioned officers. These officers receive military-like benefits. Earth
science research dollars are scarce and other federally-funded oceans research support,
including on Navy research ships, is conducted by civilians.

Given the success of alternative research platforms, do you believe that the NOAA
Commissioned Corps is an appropriate use of federal oceans research dollars?
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HEARING OF THE SUBCOMMITTEE ON FEDERAL FINANCIAL MANAGEMENT, GOVERNMENT INFORMATION, FEDERAL
SERVICES, AND INTERNATIONAL SECURITY

“How Is NOAA Managing Funds to Protect the Domestic Fishing industry?”

Monday, June 20, 2011

Post-Hearing Questions for the Record

Submitted to Dr. Brian Rothschild

From Senator Scott P. Brown

QUESTIONS FOR THE RECORD

Professor Rothschild
Montgomery Charter Professor, University of Massachusetts ~ Dartmouth

1. Question: At a time when our country faces enormous fiscal challenges, it is more
important than ever that every taxpayer dollar is spent wisely. Based on your
extensive knowledge of the fisheries and your testimony on page 3 that:

“One would have thought that the implementation of the catch-share system would
have eliminated severe underfishing. But regulations maintained under the catch-
share system did not account for the mixed-species nature of the fishery, and instead
of catching 95,000 tons of fish as deemed possible by NOAA scientists, the catch
amounted to 33,000 tons. This waste of 62,000 tons of fish has a value of about $200
million at the dock, or $800 million by the time it reached consumers. To put this
amount of waste into perspective, consider that discussions relative to buying out the
fleet have indicated that $50 million might be a reasonable number.”

Question: Is our spending on the fisheries in the New England region being wasted or
spent inefficiently in any manner?
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According to my statistics, the Federal Government spends about $160 million per
year managing the fisheries of New England and the Mid-Atlantic, It is difficult to
make complete calculations, but it is clear that underfishing accounts for a waste of
8300 million a year at the dock. The last scailop opening probably wasted 316
million. The total at the dock landings for New England and the Mid-Atlantic are
about 1 billion. However, about one-third of this is scallops, another one-third is
lobster. Relatively little is spent on these species, so one inferpretation could be that
we spend a lot of money on relatively low values of fish. At any rate, for the
amount of budget we are spending, it would seem that we would come up with an
economically more efficient management system.

Follow-up question: Could you describe how you arrived at the numbers in this part
of the citation:

“and jnstead of catching 95,000 tons of fish as deemed possible by NOAA scientists,
the catch amounted to 33,000 tons. This waste of 62,000 tons of fish has a value of
about $200 million at the dock, or $800 million by the time it reached consumers.”

We added the total allowable catch of fish for each year. This amounted to about
140,000 tons. In other words, 140,000 tons of fisk could be caught without
breaking any conservation regulations. The actual catch of fish was 40,000 tons.
So in round numbers, 100,000 tons of fish have been wasted. At $1.50 a pound,
this amounts to approximately a 3300 million waste. If we multiply these at the
dock values by a factor of four (standard economic multiplier), the wasted fish are
worth $1.2 billion by the time they leave the econemy. (These statistics are updated
Jfrom the time of my testimony.}

. Question: You wrote in your submitted testimony that “In order to appreciate how
well we are expending our fiscal resources in catch-share management; we should
have metrics of performance.” You also state:

*“We may know how much the catch-share program costs, but we do not know what
we are receiving for these expenditures. Remarkably, the launch of the catch-share
system was not accompanied by any evident plan to monitor economic performance.
This omission is not only remarkable from the point of view of an evident lapse in
good public policy, it is also remarkable because it violates the clear intent of
Congress stipulated in National Standard 8 (which requires that the agency take into
account social and economic data when formulating fisheries management plans).”

Question: What metrics of economic performance should Congress focus on to
measure the success or failure of the catch-share management system?
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Metrics of performarnce that should be considered are catch, waste by overfishing,
waste by underfishing, waste by bycatch, jobs, leasing costs, and management costs.

. Question: You wrote in your submitted testimony that “A particularly interesting
statistic relating to performance is that the landings in 2010 under the catch-share
system are identical to the landings in 2009 under the days-at-sea system: 33,000
tons. Surely the catch-share system is more expensive both to the public and private
sectors and, as a consequence, one might have to conclude, as the data roles in, that
the catch-share system was not a big improvement over the days-at-sea system,
except to those who were reallocated reasonably large quantities of resource.”

Question: Please provide any suggested efficiency improvements to the catch —shares
management system.

The first improvement in efficiency can be achieved by using a mixed stock
exclusion where catches of the most abundant fish would not be limited by catches
of the least abundant fish. A detailed investigation needs to be undertaken fo
determine the exact reasons that regulations create gross underfishing.

. Question: You wrote in your submitted testimony that “I do not believe that NOAA
is well placed to develop a shared vision of reformed fishery management.”

As someone who helped craft the Magnuson-Stevens Act and has been involved both
internally and on a grant basis with NOAA for many years, you are uniquely
positioned to discuss the history of modern fishery management.

Question: Given your first-hand experience in various fishery management reforms,
why do you say that NOAA is not well placed to plan and execute the reforms we
need today?

NOAA is not well placed to plan and execute the reforms because they know what
needs to be done and nothing is happening. The Preston Pate report has been
available for almost a year, and the response relates to re-reciting the symptoms
identified by Pate and general statements, but not a specific time-phased action
plan.

Follow-up question: Please provide any suggestions about reorganization,
consolidation, streamlining, or collaboration among fisheries-related agencies at all
levels of government.

I recommend a national fisheries board and an ad hoc commission that are
essentially external to NOAA to solve these problems. I am attaching an op ed
piece that discusses these.

Follow-up question: I understand that the former U.S. Oceans Commission found that
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many federal agencies share oceans-related responsibilities. Do you believe that
NOAA’s efficiency is inhibited by the lack of a truly central federal oceans agency?

I do not believe that NOAA’s efficiency in fisheries is inhibited by a truly cenitral
federal oceans agency. NOAA’s problems in fisheries relate to day-to-day tactical
management issues that cannot be addressed by a central agency. We need more
oversight, not more bureaucracy.

. Question: The National Marine Fisheries Service and the Fish and Wildlife Service
are two federal agencies which develop and implement federal fisheries policies.
They are only two of several federal agencies that deal with water ecosystems.

Do you believe that federal fisheries funds could be better spent through a
reorganization of federal fisheries activities?

I do believe that federal fisheries funds could be better spent by a reorganization of
Sfederal fisheries activities. The waste right now is not as much between NMFS and
FWS as it is between the Councils and NOAA.

. Question: A commonly heard complaint in the industry is that fishing regulations are
overly complicated making them hard to enforce and obey.

What recommendations do you have to make the process more efficient and the rules
more comprehensible?

It is true that fishing regulations are overly complicated. NOAA leadership needs
to ensuare simplification of the regulations and needs to make scientific analysis
more transparent.

. Question: The NOAA Commissioned Corps, also known as the NOAA Corps,
operates research platforms for oceans and atmospheric science. Their ships and
planes are under the command of commissioned officers. These officers receive
military-like benefits. Earth science research dollars are scarce and other federally-
funded oceans research support, including on Navy research ships, is conducted by
civilians.

Do civilian-run vessels deliver approximately the same quality of research support as
those run by the NOAA Corps?

1 had experience with civilian-run vessels years ago when I worked in Hawaii and
found them to be as efficient as the NOAA Corps of vessels.

. As you know, many scientific institutions conduct oceans research. These range from
academic institutions such as the Massachusetts Marine Fisheries Institute to
charitable organizations like the Schmidt Oceanographic Institute. State and federal
government also conduct maritime science. Much of that science is funded by
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NOAA or another federal agency and an increasing amount is conducted by civilians
either working for NOAA or another organization.

Given the large number of successful experiments being done today on non-NOAA
vessels, do you believe that the scientific community still requires the services of a
commissioned NOAA Corps?

I think the NOAA Corps requires hard analysis inasmuch as the requirements for a

commissioned corps and reductions in funding suggest looking at alternatives that
may be more cost effective.
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