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VISA WAIVER PROGRAM OVERSIGHT:
RISKS AND BENEFITS OF THE PROGRAM

WEDNESDAY, DECEMBER 7, 2011

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON IMMIGRATION
PoLicy AND ENFORCEMENT,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 1:10 p.m., in room
2237, Rayburn House Office Building, the Honorable Elton Gallegly
(Chairman of the Subcommittee) presiding.

Present: Representatives Gallegly, King, Lofgren, and Waters.

Also Present: Representative Chabot.

Staff Present: (Majority) Andrea Loving, Counsel; Marian White,
Clerk; and (Minority) David Shahoulian, Subcommittee Chief
Counsel.

Mr. GALLEGLY. I call to order the Subcommittee on Immigration
and Policy Enforcement.

While the Visa Waiver Program is a popular diplomatic tool, it
is unfortunately a flawed program. Before it is expanded, the pro-
gram should be reexamined to ensure that any national security
concerns are addressed and resolved.

Under the VWP, nationals of designated countries—and there
are currently 36—are allowed to enter the United States without
a travel visa.

Since its creation, the VWP has been rightfully criticized on na-
tional security grounds. Those concerns have been validated over
the years when individuals such as the suspected 20th September
11th hijacker Zacarias Moussaoui came to the U.S. as a French na-
tional under VWP and when Richard Reid boarded the American
Airlines Flight 63 en route from Paris, France, to Miami, Florida,
with a British passport and attempted to light a bomb that was
hidden in his shoe.

Congress has acknowledged these security concerns several times
and added security-related requirements to the program in the
2002 Visa Waiver Permanent Program Act, the USA PATRIOT Act,
and most recently in the 2007 Implementing Recommendations of
the 9/11 Commission Act.

But even with the changes, the VWP is still the subject of signifi-
cant security risks, both inherently and due to a lack of follow-up
to ensure the countries become or remain compliant with the pro-
gram’s requirements. A May 2011 Government Accountability Of-
fice report found that only “half of the countries have entered into
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agreements to share watchlist information about known or sus-
pected terrorists and to provide access to biographical, biometric,
and criminal history data.” Such an agreement is a requirement of
the program.

And Congress required the Department of Homeland Security to
issue biennial reports regarding the security risks associated with
a country’s VWP status, but the GAO found that the DHS had not
completed the latest biennial reports for 18 of the 36 VWP coun-
tries in a timely manner.

Unfortunately, this criticism is not new to the Visa Waiver Pro-
gram. A 2004 DHS Inspector General report found that the agency
was “unable to comply with the mandate to conduct country re-
views of each VWP-designated country every 2 years to determine
whether the country shall be continued in the program.” And a
2008 GAO report concluded that the “DHS has not fully developed
tools to assess and mitigate risks in the Visa Waiver Program.”

So DHS consistently ignores congressional mandates regarding
the VWP and cannot keep up with the demands for the 36 coun-
tries that are currently in the program. These failures need to be
addressed before we encourage the expansion of the Visa Waiver
Program.

This Subcommittee has a significant interest in protecting Amer-
icans and ensuring that the VWP is not a national security risk.

The United States shares a close friendship with many of the
Visa Waiver Program countries and with many countries that
would like to be designated for the program. However, legislation
and policies that can compromise our national security should be
carefully scrutinized by Congress.

Before I close, I know one of the witnesses, Rich Stana from
GAQO, is retiring, and this will be his last time testifying before
Congress. I just wanted to take the opportunity to thank Mr. Stana
for his years of service. He has been testifying in front of this Sub-
committee on immigration-related issues since 1997. We have
greatly benefited from his expertise, and we all wish him well in
his retirement.

Thank you very much, Rich.

Mr. STANA. Thank you very much, Mr. Chairman.

Mr. GALLEGLY. There is a vote on. If you would like to make your
opening statement, then we will go vote, or if you would prefer
to—

Ms. LOFGREN. I am fine to make it now, and then——

Mr. GALLEGLY. Okay.

Ms. LOFGREN [continuing]. We can go directly to our colleague
when we return.

Mr. GALLEGLY. I would yield to the gentlelady, the Ranking
Member of the Subcommittee.

Ms. LOFGREN. Thank you, Mr. Chairman.

First created by Congress in 1986, the Visa Waiver Program has
actually played a vital role in growing our economy, creating and
maintaining American jobs, and keeping the country safe. The pro-
gram permits business travelers and tourists from certain countries
to visit the United States for up to 90 days without first obtaining
a visa at a U.S. Embassy overseas. The participating countries
have to follow strict security measures and agree to share addi-
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tional intelligence with our government. As such, the program fa-
cilitates and promotes travel for business and leisure to the United
States while promoting national security.

The Visa Waiver Program was first initiated with just two par-
ticipating countries, the United Kingdom and Japan. Over the
years, as has been mentioned, countries have been added and sub-
tracted depending on several factors, including conditions in the
country, and the rate at which its nationals are refused other non-
immigrant visas by consular officers.

The Visa Waiver Program now has 36 participating countries.
Current long-term participants include many of our closest allies,
such as Australia, Germany, Ireland, Singapore, Sweden, Japan,
and the U.K. Most recently, in 2008 President Bush expanded the
program to include additional allies, such as the Czech Republic,
Estonia, Hungary, and South Korea. Greece was added in 2009
under President Obama.

The Visa Waiver Program is important to our economic growth.
In 2010, over 65 percent of all foreign visitors to the U.S. came
from visa-waiver countries, even though such countries make up a
small percentage of the world’s population. According to the U.S.
Travel Association, those visitors spent nearly $61 billion, helping
to support millions of American workers with travel, tourism, hotel,
and restaurant industries.

But what is more telling is how much this country may have lost
because the Visa Waiver Program does not include more countries.
While other countries have taken steps to welcome more visitors,
waiting times for visits at U.S. embassies and consulates have
grown to embarrassingly long levels. In some consulates, it now
takes more than 6 months for visa applications to be processed, so
the result has been decreasing market share in international trav-
el. According to a study conducted by an American industry coali-
tion, the U.S. is estimated to have lost $43 billion in visitor spend-
ing in 2005 due to lost market share. And, according to the Depart-
ment of Commerce, the positive balance of trade generated by in-
bound travel declined by more than 72 percent between 1996 and
2005.

Since 2005, those losses have only grown, as international travel
continues to increase but the U.S. share of the travel market con-
tinues to decrease. And as we lose market share, we also lose the
ability to share American ideals with the rest of the world. Studies
show that foreigners who visit the U.S. are 75 percent more likely
to have a favorable view of our country, and 61 percent are more
likely to support the United States and its policies. So this country
also suffers because fewer foreign visitors are able to experience
and value our hospitality and our values.

For these reasons alone, we should consider expansion of the
Visa Waiver Program, but there is a more important reason, how-
ever counterintuitive it may be. Many of the supporters of the Visa
Waiver Program, including conservative security advocates like
former DHS Assistant Secretary Stewart Baker, support expansion
of the program because they believe it makes the U.S. safer.

This is because participating countries are required to share im-
portant law enforcement and national security intelligence and
take other steps pursuant to agreements required by the program.
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Participating countries must exchange watchlists of known and
suspected terrorists, issue more secure e-passports, report lost and
stolen passports on a daily basis, and enhance overall
counterterrorism and law enforcement cooperation with us. At the
same time, visa-waiver travelers must also obtain preclearance to
board a flight to the U.S. through the Electronic System for Travel
Authorization.

These measures provide U.S. Government personnel with new
tools to secure the borders, help prevent terrorist and criminal ac-
tivities, and promote a safer international travel environment for
our citizens and those of our allies. Considering all of these bene-
fits, as well as recent improvements made to the program by the
Departments of State and Homeland Security, it may well be time
to alter the program and extend its reach.

I look forward to the hearing today and our witnesses, and espe-
cially Representative Mike Quigley, who has been such a leader in
advocating especially for Poland, one of our most firm allies in the
world.

And so, with that, Mr. Chairman, I would yield back, looking for-
ward to hearing from Mr. Quigley first and the rest of our wit-
nesses.

Mr. GALLEGLY. I thank the gentlelady.

As you probably are all aware, the bells went off. We have about
7 or 8 minutes to get to the floor to vote. So we will vote as quickly
as we can, return, and, Mike, we will be ready to go as soon as we
get back.

Mr. QUIGLEY. Thank you.

Mr. GALLEGLY. The Subcommittee stands in recess for probably
20 minutes.

[Recess.]

Mr. GALLEGLY. I apologize for the interruption, but that is the
way the system works around here. Unfortunately, we don’t have
a lot of control over when the bells ring.

I was about to introduce our witness, our colleague and friend
from Illinois, Mike Quigley. Congressman Quigley represents Illi-
nois’s Fifth District in the United States House of Representatives.
He is a Member of the House Committee on Judiciary and the
House Committee on Oversight and Government Reform. Congress-
man Quigley is the former Cook County commissioner and has
served his community for over 20 years.

Welcome, Mike. And, with that, we will yield to you for your tes-
timony.

TESTIMONY OF THE HONORABLE MIKE QUIGLEY, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. QUIGLEY. Thank you so much, Mr. Chairman and Ranking
Member Lofgren. I appreciate that.

And I also want to thank the Chairman of the full Committee,
Lamar Smith, for helping us put this together, the Committee staff
for their hard work, and certainly my staff, Lindsey Matese and
others, who have worked so hard to get us to this point. And I look
forward to hearing from the second panel here of experts today.

But today’s hearing really represents a watershed moment. Be-
lieve it or not, it has been 10 years since this Committee has had
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a hearing on the Visa Waiver Program, and in that time a lot has
happened. And many in this room have long-founded beliefs about
what this program, commonly known as VWP, can or cannot do.

Let me ask something of my colleagues today, and that is: Let’s
set aside some preconceived notions of the program. As I have spo-
ken to my colleagues over the past few years in my time here in
Washington about VWP, I have repeated one line: This is not your
father’s VWP program. This is not your father’s Visa Waiver Pro-
gram. And, again, this is not an issue of immigration. These are
travelers, not immigrants. This is an issue of national security, but
it is not about comprehensive immigration reform.

The Visa Waiver Program increases our access to data regarding
who is coming and going. It allows us to map and trend country-
based data and requires a commitment to safety and security from
country designees.

One of the most compelling reasons to promote the expansion of
VWP to qualified countries is that the program has become a vital
counterterrorism tool. Already, the program requires travelers to
receive travel authorization through the ESTA program before
boarding a U.S.-bound flight. Over the last 2 years, DHS developed
an enhanced biographic program and accelerated efforts to improve
vetting and screening capabilities.

DHS still must release overstay numbers in order for VWP ex-
pansion to happen, something they are working on. Combine this
work with the reformed and expanded Visa Waiver Program and
we will have effectively minimized opportunities for the expansion
of terrorist networks. This is a goal I am sure we all share.

My interest in this issue began, though, even before I took office.
I represent a district that is nearly one-fifth Polish. Chicago has
the highest concentration of Poles of any city outside of Warsaw.
I hear from my Polish community daily about the unfair law that
excludes their country from visa-free travel. Poland, whose country
has fought side-by-side with Americans in Afghanistan, is among
those countries left outside looking in.

As President Obama acknowledged in Warsaw this year, Poland’s
exclusion from VWP is having a detrimental impact on our rela-
tionship with this key ally. Other vital nations, such as Brazil and
Taiwan, are currently excluded from participation.

So I took action. I introduced H.R. 959, the Secure Travel and
Counterterrorism Partnership Program Act of 2011. The bill would
allow the Secretary of Homeland Security to bring additional eligi-
ble countries into the VWP by modifying primary qualifying cri-
teria for entry. Senators Kirk and Mikulski have introduced iden-
tical language. The Administration formally supports this lan-
guage.

This Nation needs to keep its doors open for visits from its allies.
Foreign travelers who come to America gain an understanding of
what makes America great, and they share these positive experi-
ences with their neighbors. Expansion of the VWP would bring in
tourism dollars and economically stimulate the travel industry. In
2008, the countries in the VWP generated more than 16 million
visits to the United States, accounting for 65 percent of all overseas
arrivals that year. VWP travelers spent more than $51 billion in
the United States.
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International travelers spend three times more than national
travelers when they come to this country. That spending generated
512,000 jobs, $13 billion in payroll, and $7.8 billion in taxes for our
economy. If properly done, expansion of the VWP will improve our
international relationships, create jobs, stimulate the economy,
and, again, let me repeat, make us safer.

There are 36 countries currently designated for visa-free travel
under the program, all of which must sign information-sharing
agreements with the U.S. and qualify under certain enumerators
regarding refusals at consular offices abroad. The U.S. Government
maintains that there are significant security benefits from having
countries enter into the required info-sharing agreements and to
report lost and stolen passports promptly, in addition to the eco-
nomic and diplomatic benefits accrued from more travel to the U.S.

As T conclude my remarks, I am hopeful that those with ques-
tions will ask them of our panelists and that they will listen to the
answers. I wholly believe that today’s outdated visa regime reflects
neither the current strategic relationship nor the close, historic
bonds between our peoples. I look forward to today’s discussion and
thank the Committee for its indulgence.

[The prepared statement of Mr. Quigley follows:]
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Prepared Statement of the Honorable Mike Quigley,
a Representative in Congress from the State of Illinois

Chairman Smith, Chairman Gallegly, Ranking Member Lofgren and members of the Subcommittee, thank
you for inviting me to testify here today.

I'd also like to express my extraordinary gratitude to committee staff for their hard work in making today’s
discussion a reality.

| am sincerely looking forward to hearing from Assistant Secretary Heyman, Dr. James Carafano and the
witnesses on today’s second panel.

Today’s hearing represents a watershed moment.

A hearing only on the Visa Waiver Program has not taken place in the House Committee on the Judiciary
for nearly 10 years.

In that time, a lot has happened. And still, many in this room have long-founded beliefs about what this
program, commonly known as the “VWP,” can or cannot do.

Let me ask something of my colleagues today: set aside preconceived notions.

As I've spoken to my colleagues over the past years to share my support for expansion of the VWP, I've
repeated one line —

This is not your father’s visa waiver program.

This is not an issue of immigration.

This is an issue of national security.

The Visa Waiver Program increases our access to data regarding who is coming and going.

It allows us to map and trend country-based data, and requires a commitment to safety and security from
country-designees.

One of the most compelling reasons to promote the expansion of VWP to qualified countries is that the
program has become a vital counterterrorism tool.

Already the program requires travelers to receive travel authorization through the Electronic System for
Travel Authorization, or ESTA, before boarding a U.S.-bound flight.

Over the last two years, DHS developed an enhanced biographic program and accelerated efforts to
improve vetting and screening capabilities.

DHS still must release overstay numbers in order for VWP expansion to happen, something they are
reportedly working on.

Combine this work with a reformed and expanded Visa Waiver Program, and we will have effectively
minimized opportunities for the expansion of terrorist networks.

2



This is a goal that 'm sure we all share.

My interest in this issue began even before | even took office.

| represent a district that is nearly one-fifth Polish.

Chicago has the highest concentration of Poles of any city outside of Warsaw.

| hear from my Polish community daily about the unfair law that excludes their country from visa-free travel.

Poland, whose soldiers have fought side-by-side with Americans in Afghanistan, is among those countries
left outside, looking in.

As President Obama acknowledged in Warsaw this year, Poland’s exclusion from VWP is having a
detrimental impact on our relationships with this key ally.

Other vital nations such as Brazil and Taiwan are also currently excluded from participation.

So, | took action. | introduced H.R. 959, the Secure Travel and Counterterrorism Partnership Program Act
of 2011.

The bill would allow the Secretary of Homeland Security to bring additional eligible countries into the VWP
by modifying primary qualifying criteria for entry.

Senators Kirk and Mikulski have introduced identical language.

The Administration formally supports this language.

This nation needs to keep its doors open for visits from its allies.

Foreign travelers who come to America gain an understanding of what makes America great, and they
share these positive experiences with their neighbors.

Expansion of the VWP would bring in tourism dollars and economically stimulate the travel industry.

In 2008, the countries in the VWP generated more than 16 million visits to the U.S., accounting for 65
percent of all overseas arrivals that year.

VWP travelers spent more than 51 billion dollars in the U.S.

That spending generated 512,000 jobs, 13 billion dollars in payroll and 7.8 billion dollars in taxes for our
economy.

If properly done, expansion of the VWP will improve our international relationships, create jobs, stimulate
the economy and again, let me repeat, will make us safer.



There are 36 countries currently designated for visa-free travel under the program, all of which must sign
information-sharing agreements with the U.S., and qualify under certain enumerators regarding refusals at
consular offices abroad.

The U.S. Government maintains that there are significant security benefits from having countries enter into
the required info-sharing agreements and to report lost and stolen passports promptly —

In addition to the economic and diplomatic benefits accrued from more travel to the U.S.

As | conclude my remarks | am hopeful that those with questions will ask them, and that they will listen to
the answers.

[ wholly believe that today’s outdated visa regime reflects neither the current strategic relationship nor the
close historic bonds between our peoples.

I ook forward to today’s discussion, and thank the Committee for its indulgence.

Thank you.

Mr. QUIGLEY. And, Mr. Chairman, at whatever points of proce-
dures you deem appropriate, I will for the record ask that a letter
of support from the President; testimony from Senator Kirk; testi-
mony from Roger J. Dow, President and CEO of the U.S. Travel
Association; testimony from the U.S.-Poland Business Council; let-
ters of support from the Discover America Partnership, the Polish
American Chamber of Commerce, the Embassy of the Republic of
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Croatia, and the Embassy of Romania, as well as the Kosciuszko
Foundation, be submitted for the record.

Mr. GALLEGLY. If that is a unanimous-consent request, I
would——

Mr. QUIGLEY. It is.

Mr. GALLEGLY. So it will be made a part of the record of the
hearing, without objection.

Mr. QUIGLEY. Thank you, Mr. Chairman.

[The material referred to follows:]
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THE WHITE HOUSE
WASHINGTON

May 27, 2011

Dear Representative Quigley:

Thank you for your letter regarding my visit to Poland and your
recent introduction of the Secure Travel and Counterterrorism
Partnership Program Act of 2011 (S. 497/H.R. 959) to restructure
the Visa Waiver Program (VWP).

I write to express my strong support for the Secure Travel

and Counterterrorism Partnership Program Act of 2011. I share
your view that our counterterrorism and security partnerships
have evolved and it makes sense to pursue a restructuring of
the program. Countries that are willing to cooperate with

the United States on our global prioritiesg, including on
counterterrorism initiatives, information sharing, and
prevention of terrorist travel, deserve the opportunity to
become part of our VWP.

I also share your support for Poland and disappointment that
this close NATO ally has been excluded from the VWP to date.
Poland's strong and steadfast support during our missions in
Iraq and Afghanistan demonstrates the deep alliance we have
forged and the close partnership between our two countries.

It is my hope that my trip to Poland will help to strengthen the

enduring bonds between the American and Polish people. Thank you
again for your leadership on this important issue of interest to

both countries.

Sincerely,

The Honorable Mike Quigley
House of Representatives
Washington, D.C. 20515
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Testimony of Senator Mark Kirk (IL)
Hearing on: "Visa Waiver Program Oversight: Risks and Benefits of the Program"”
US House of Representatives Committee on the Judiciary
December 7, 2011

T would like to thank Chairman Smith and Ranking Member Conyers for agreeing to hold
this important hearing today on the Visa Waiver Program (VWP). I also want to
acknowledge another member of this committee, my colleague from Illinois
Congressman Quigley, for his leadership on this issue.

The VWP is vital to advancing our national security as well as our economic interests.
The 36 nations currently part of the VWP are some of our closest allies around the world,
including South Korea, Japan, Australia, and the nations of the European Union.

The program's security standards include sharing security-related information with the
United States and the timely reporting of lost or stolen passports. VWP participants also
are required to maintain enhanced counterterrorism, law enforcement, border control, and
document security standards.

The VWP brings immense economic benefits to the United States. According to the US
Travel Association (USTA), in 2010, more than 17 million visitors to the US were from
VWP countries, comprising 65 percent of all visitors. While visiting, they spent nearly
$61 billion, supporting 433,000 American jobs and generating $9 billion in tax revenues.

Once a nation enters VWP, the economic boost to the US is immediate. South Korea
entered the VWP in early 2009. According to the USTA In 2010, there was an increase
of 49% in arrivals to the U.S. from South Korea that drove $789 million in new spending
and created 4,800 new U.S. jobs.

I strongly support expanding the VWP to include additional US allies, most notably
Poland. Despite its strong support for the United States, Poland remains one of the only
major democratic US allies to be excluded from the VWP. That is no way to treat a
friend, especially when over 2,500 Polish troops are fighting alongside our soldiers in
Afghanistan.

On March 7, 2011, 1 joined Senator Barbara Mikulski of Maryland and Congressman
Quigley to introduce the Secure Travel and Counterterrorism Partnership Act in the
Senate and House (S.497/H.R. 959). This bicameral, bipartisan legislation aims to update
and modernize VWP requirements, ultimately making Poland and other U.S. allies
eligible to participate in the VWP.

On May 28, 2011, during his inaugural visit to Poland, President Obama endorsed our
bill. The President’s announcement was a major success for the citizens of Poland and
America, including the nearly 1 million Polish-Americans living in the state of Illinois.

Tlook forward to working with my Congressional colleagues and the Administration to
advance this important bipartisan initiative in the 112th Congress.
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U.S. TRAVEL

A
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Statement of Roger J. Dow
President & CEO of the U.S. Travel Association
Oversight Hearing on U.S. Visa Waiver Program
Subcommittee on Immigration Policy and Enforcement, Committee on the Judiciary
United States House of Representatives

December 7, 2011

I am pleased to submit this statement on behalf of the U.S. Travel Association, the national
non-profit organization representing all sectors of Ametica’s travel industry. Our mission s to
increase travel to and within the United States. Last year, the $759 billion travel industry generated
$1.8 trillion in economic output. To build on this success, we are pleased to offer some observations
about the economic success and enormous potential of the U.S. Visa Waiver Program.

Since its creation in 1986, the Visa Waiver Program (VWD) has been an invaluable
instrument of U.S. national security and public diplomacy and is also critical to our nation’s
economic health. It is difficult to exaggerate the benefits to the United States of reciprocal 90-day,
visa-free travel with the 36 countries that currently qualify for visa waiver status. The opportunities
that would result from expanding the program to key emerging economies is staggering. As the
Subcommittee reviews the program, we urge you to reflect on these benefits to our foreign policy,
homeland security and economy that comprised the original rationale for creating the Visa Waiver
Program.

Economic Opportunity

One of the original objectives of the Visa Waiver Program was to stimulate our domestic
economy by removing entry obstacles that discourage overseas travel to our shores.  These benefits
are crucial not only for the U.S. travel and tourism industry, but also to the scores of other American
industries — from consumer electronics to agribusiness — that rely on a predictable and efficient entry
process for business travelers.
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The VWP pragram has provided its pramised stimulus to the U.S. cconomy. Tn 20

countries were the largest source of inbound overseas travels to the United S

), VWP
tes, sending more

than 17 million visitors or 65 percent of all visitors from overseas. While here, these visitors spent
nearly $61 billion, supporting 433,000 American jobs along with $12 billion in payroll and generating

$9 billion in tax revenucs.

This volume of VWP visitors has helped make inbound travel America’s top scrvice export,
supporting 1.8 million U.S. jobs. Most of these jobs cannot be outsourced and many are in
industries not typically associated with travel, including manufacturing, construction, agriculture and
health care. But over the last decade, while the world travel market grew by 40 percent, the U.S. saw
only a onc pereent increase. Based on forecast demand and our historic share of the global travel
market, the United States is poised for enormous growth.

The U.S. currently attracts 12 percent of the world overseas market, but it is our goal to

restore the 2000 level of 17 percent by 2015 and sustain it for five y Achieving this goal would
add $390 billion in U.S. exports over the next decade and create 1.3 million jobs by 2020. A crucial
step in this dircetion is to establish a preliminary roadmap — as the U.S. has done in the past with
other nations that cventually achicved VWP status — with U.S. allics such as Poland and Brazil to
enter the Visa Waiver Program. As these and other countries ultimately qualify for inclusion in the
program, millions of additional legitimate visitors would travel to the United States to buy our goods

and services.

Expanding the VWD to new countries is a prudent mechanism to improve America’s global
compctitivencss.  Brazil, for example, represents a massive market for travel to the U.S. with a
population of necarly 200 million pcople and an annual gross domestic product of more than a
trilion dollars. Brazilian visitors spend on average $4,940 per person in the U.S., the highest
spending among the top-10 counties with the most visitations to the U.S. In 2010, this spending
totaled $5.9 billion which, in turn, supported 42,000 jobs in the United States. While the U.S. share
of Braxilian long-distance travel has improved in recent years, it still remains 15 percent below its
share in 2000. Competitors such as Portugal, Mexico, Argentina, Traly and Germany have attracted a
larger share of this market than the United States in recent years, some seeing up to a 50 percent

growth in arrivals.

Hyve

cffect, a walking cconomic stimulus package. Fach has the desire and means to travel to the United

¢ potential new VWP visitor fraom Brauil, Poland and other key markets constitutes, in

Statcs, for business and/aor pleasurc; and rarcly do thesc visits require additional U.S. infrastructurc;
it is just a question of whether our entry process is welcoming or discouraging, as compared with
destinations in other nations.

National Security

Anather key goal of the Visa Waiver Program was to improve standards for air sceurity,
travel documents and international law enforcement collaboration.  As a condition of participation

in the program, VWP countries must follow strict counter-terrorism, border security, law

2
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enforcement and document sceurity guidelines, as well as participate in information-sharing

arrangements with the United States.

VWP countries must issue International Civil Aviation Organization-compliant electronic
passports; report information on all lost and stolen passports to the United States through Interpol;
and share information on travelers who may pose a terrorist or criminal threat to the U. S. As a
result, our government is able to supplement our watch-list databasce with information from the
travelers’ home governments. In addition, each VWP traveler must also obtain pre-clearances to

board a flight to the U.S. through the Electronic System Travel Authorization.

Taken together, these eligibility requirements ensure compliance with elevated security
standards and cooperation with United States law enforcement. This enables us to better detect,
apprchend and limit the movement of terrorists, criminals and other dangerous travelers — and to

shift limited visa screening resources to higher risk countries.
Public Diplomacy

The most effective ambassadors of American values are ordinary Americans. Citizens from
VWP countrics who travel to the United States for tourism ot business form life-long impressions
ot American socicty based on their visits to destinations, large and small, across Ametica. From our
national parks to our ball parks to our theme parks, the heartland of our great nation retlects the
best of the United States to foreign visitors. The more they know us, the better they like us.

Surveys have shown that foreigners who have the opportunity to visit the U.S. are 74 percent

more likely to have a favorable view of our country; and that 61 percent are more likely to support

the U.S. and our policics. Motcover, the mere agreement itsclf to establish a visa waiver relationship

reinforces bilateral goodwill. While its explicit mission is ta enhance sceurity and encourage travel,
the Visa W
tool that complements our formal foreign policy mechanisms.

aiver Program has also demanstrated significant public diplomacy valuc as a “soft power”

Next Steps

By strengthening our alliances and enhancing our nation’s global image, the Visa Waiver
Program has hclped to keep us safer. By facilitating more cfficient flow of overscas visitors for
legitimate business and leisure at a time when the global travel market is booming, VWP expansion
offers enormous export opportunity for the U.S. travel and rourism sector across the entire nation.

That is why we strongly support HR 959, introduced earlier this congressional session by
Rep. Mike Quigley (D-5, 1L), and HR 3341, sponsored by Reps. Mazie Hirono (D-2%, H1) and
David Drcier (R-26, CA).  We arc especially pleased that the Subcommittee invited Congressman
Quigley to testify today. For reasons the Congressman has outlined in his own hearing testimony,
this bill would go a long way toward reinvigorating the original national security and economic

development objectives of the Visa Waiver Program.
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The stakes arc high for every American business sceking to host mectings with international
customers, for dozens of international trade shows each year whose foreign clients need to enter the
U.S. on deadline, and for tens of thousands of U.S. workers and businesses dependent on a vibrant
inbound travel marlet. As the Judiciary Committee reviews HR 959 and HR 3341, we appreciate
your ongoing interest in ensuring an cfficient border entry process and look forward to continuing

to work closcly with you ta move this legislation forward.
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to date. Poland’s strong and stcadfast support during our missions in Traq and Afghanistan
demonstrates the deep alliance we have forged and the close partnership between our two
countries.”" Polish citizens have fought and died in hostile lands alongside American troops, but
they cannot travel to the United States without a visa.

Perhaps the most jurring fact about Poland’s continued exclusion from visa reciprocity, however, is
the fact that the country now meets the criteria under which ity Tastern Turopean neighbors
Dstonia, Latvia, Lithuania, Hungary, the Czech Republic and Slovakia joined the VWP, Poland has
successfully lowered its nonimmigrant visa refusal ratc cvery year since FY2006, when it was 26.2
percent, down to 9.8 pereent in FY2010, the latest year for which data is available. Along with the
required sceurity and information-sharing agreements—some of which Poland has alrcady signed
and all of which the country has committed to sign—this refusal rate would have allowed Poland to
join the VWP before July 2009. Unfortunately, while Poland was striving to meet the criteria for
entry, the United States shifted the goal posts.

Considering Poland’s recent ceconomic strength, past concerns about Polish visitors overstaying their
Vi
from the VWP—seem untenable. In May 2011, Germany and Austria fully opened their labor
markets to FEastern European countries, allowing Polish workers the ability to search for jobs in
every F.U. country without restriction. More importantly, Poland has seen incredible economic
strength driven by strong consumer demand at home. It was the only country in Europe, and one of
the few Western countries, to avoid recession in 2009, and its economy has continued to grow at a
fast pace. For the coming year, Poland is projected to have one of the strongest rates of GDP
growth in Turope. Poles that over the past decade had sought employment abroad in the E.U. are
now returning home to take advantage of the new cconomic opportunitics there.

s in order to work illegally in the US—concerns that have contributed to Poland’s exclusion

Europcan countrics do not appeat concerned about granting Polish citizens visa-free travel. Poland
is a member of the Schengen Zone, the agreement among 25 Luropean countries to allow visitors to
travel across their borders without any internal visa or customs controls. In fact, Poland is the only
member of the Schengen Zone that is not also a member of the VWP,

Economic Opportunities and American Competitiveness

American businesses in sectors as diverse as energy, health care, aviation, defense and information
technology are interested in capitalizing on the many prospects for mutually beneficial commercial
collaboration in Poland. 'The members of the US-Poland Business Council, however, believe that
Poland’s continued exclusion from the VWD threatens American companies’ long-held competitive
advantage in Poland and creates barriers to taking full advantage of new economic opportunities.

Perhaps the most obvious trade limited by Poland’s exclusion from the VWP 1s in the tourism
industry. With more than 10 million Polish Americans living in the ULS,, there are likely tens of
thousands of Poles that do not visit America duc to the hassle and cost of obtaining a visa. No

! President Barack Obama. Tetter to Senator Mark Kitk, Senator Barbara Mikulski, Representative Mike Quigley,
Representative Janice Schakowsky, Representative Daniel Tipinski, and Representative Brian Higgins. May 28, 2011.
It/ photos.st

tate.goy/libravies /pcland / 788/ pdfe /visa lefterpdf
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doubt other organizations have provided testimony to the Subcommittee on the significant
economic effect of these lost customers.

However, the lack of visa-tree travel ro the U.S. tor Polish citizens erects barriers to trade on a much
broader level, too. Historically, Poles have felt a close connection to the United States and a
predisposition to American-made goods, in part, because American companics were some of the
first international firms to operate in Poland’s post-Soviet market. ‘The U.S. cannot rest on its
laurels, however. The American government and business community should continue to promote
an “American brand” in Poland, and there is no better marketing for our country’s culture, goods
and scrvices than encouraging Poles to experience it firsthand.

Unfortunately, the Amctican brand suffers signiticant reputational damage as a result of our
country’s visa policy in Poland. Though many Poles remain pro-American today, continued
exclusion from the VWP creates the feeling of second-class freatment by the U.S. and may erode
Poles’ support for our country aver time. The German Marshall Fund’s 2009 “Transatlantic Trends”
revealed that from 2002 to 2009, the favorable opinion of the United States declined more in Poland
than in the other cleven Furopean countrics sufv(:ycd2 and the Polish Public Opinion Rescarch
Center’s (CBOS) surveys of Poles” attitude towards the United States have shown a slight downward
trend in approval from 2006 to 2011.°

This damage to our reputation hurts the American brand among Poles generally, but Poland’s
absence from the VWD also constructs more tangible barriers to Polish companies that would like to
conduct business with the U.S. The cost and, more importantly, the uncertainty and delay associated
with applying and being granted a visa limits Polish business customers trom traveling to the United
States to seek out and evaluate American suppliers. The problem of uncertainty in obtaining 4 visa i
anly amplificd for Polish companics looking to invest dircctly in the United States. A 2007
Department of Commerce paper stressed that the case with which forcign investors can obtain a
visa is critical to their decision about whether they will be able to make and administer an
investment. These foreign investments help drive the U.S. economy by providing important sources
of innovation, exports, and jobs."
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Similarly, the logistical challenge for Poles traveling to the United States reduces American
companics’ competitiveness in Poland. Poland is sccking to transition from a coal-based cconomy to
one driven by the low-carbon energy sources that were pioneered in the United States. American
businesses are vying to supply the goods and technology necessary to the development of energy
sources such as wind, nuclear, natural gas, and hio diesel, but they face stiff competition from
companics in France, Germany, and Canada, all countrics that grant visa-free travel to Polish
citizens. Polish government and business officials may factor into their business decisions how visa
requirements affect the ease of conducting international business.

The visa requirement also diminishes the competitiveness of American companies that already have
successful operations in Poland. The lack of visa-free travel frustrates attempts by U.S.-bascd

2 (German Marshall Fund. “Transatlantic Trends Topline Data 2009.” QQuestion 4.

hitp://trends.gmbas.ore/doc/2009 FErglish Toppdf

3 Public Opinion Research Center (CBOS). “Poles and Other Nations,” February 2011, January 2010, December 2008,
September 2007, and October 2006. hitp:/ /wyow.chos pl/EN/publications /public._apinion 2011.php

4 1.8, Department of Commerce. “Visas and Foreign Direct Tnvestment: Supporting U.S. Competitiveness by
Facilitating International Travel,” November 2007.

/trade gcov/mas/ian/build/ groups /public/ @rg_ian/documents/webcontent/tg ian 002704.pdf
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corporations to exchange technical ideas and training with their Polish business partners. Barriers to
travel may impede the short-term, intensive training in the United States necessary to the
development of the Polish workforce and, in turn, create costly delays for the development and
expansion of American companies’ projects in Poland.

For ecxample, an April 2011 report by the U.S. Energy Information Agency cstimated that Poland
has 792 trillion cubic feet of shale gus,5 or 300 years’ worth of the country’s domestic demand.
American companies are leading the exploration and development of this new resource, but the size
of the country’s trained workforce is far below what will be required for rapid expansion in the next
few years if extraction of the gas proves to be commercrally viable. There is no better place to train
Polish workers in the shale gas industry than on American rigs in the gas ficlds of "l'exas, but other
countrics may be more appealing duc to the casc of travel for Polish citizens.

Conclusion

The US-Poland Business Council believes that Congress and the President should prioritize actions
that will promote trade with countrics as ripe with cconomic opportunitics as Poland. Hxpanding the
Visa Waiver Program to include Poland is the easiest way to immediately improve commercial
relations with a country that shares so many mutually beneficial interests with the United States.

The inclusion of Poland in the VWP is not a partisan issue. Both Presidents George W. Bush and
Barack Obama have expressed support for and made commitments to multiple Polish presidents to
grant visa-free travel to the U.S. for Polish citizens.®

Poland’s collaboration with and support of American security initiatives, along with its efforts to
meet the criteria under which its neighbors qualified, is argument cnough that Polish citizens have
carncd the privilege of visiting the United States without a visa. Yet, it is also important to consider
the ongoing harm donc cvery day to America’s commercial interests by limiting the flow of travel
between the United States and one of the fastest growing economies in Lurope.

The fact that as close of a friend and military ally as Paland—with its booming economy and
multitudinous opportunitics for increasing U.S. trade and exports—docs not quality for membership
is evidence enough that the VWP’s current criteria are flawed and in need of adjustment. 'That is
why the American companies comprising the US-Poland Business Council support the Secure
Travel and Counterterrorism Partnership Program Act (FL.R. 959). We urge Congress to act with
deliberate speed to enact H.R. 939 or similar lepislative language that would open the door for
Polish citizens to chjoy visa-free travel to the United States.

S

5 1.8 Fnergy Information Agency. “World Shale Gas Resources: An Tnitial Assessment of 14 Regions Qutside the
United States,” April 2011, hitp://wwrw.eia.gov/ analysis /smdies /worldshalegas /pd €/ Ealiveporipd £

¢ President George W. Bush. Remarks after meeting with Polish President Kaczynski. July 16, 2007.

http/ {georgew bush-whitehouse archives.gov /news/releases /2007 /07/20070716:1 hitm}; President Barack Obama.
Remuatks by President Obama and President Komorowski of Poland after Bilareral Meeting, December 8, 2010.




21



22



23



24



25



26



27



28

Dec. 7, 2011

Chairman Lamar Smith
Judiciary Subcommittee on Immigration Policy

Dear Congressman Smith,

Thank you for allowing representatives of the ten million Polish-Americans to express their opinions on
the Visa Waiver Program, (VWP). For too long, the United States has treated our friends and families in
Poland as second class citizens requiring them to pay hefty fees to apply for visas to visit this country,
while Europeans from other countries travel here without visas.

American Consulates in Poland deny the same visa applicants over and over, thus driving up the visa
refusal rate to an artificially high level. I personally know many educated and professional people in
Poland, who could easily get visas, but are boycotting the United States and instead spend their tourist
and shopping dollars in countries where they are welcome. Poland is part of the “Schengen Area” of 25
European nations that allows passport-free travel across borders.

Because Poland is a productive member of NATO and the European Union, its citizens do not need to
come to the United States to find work. In fact, during the current economic crisis in Europe, Poland has
been a shining example of how to keep its economy moving because it does not have the debt problems of
the Eurozone. There is no real empirical evidence showing that Poles overstay their welcome in the
United States at levels higher than countries such as Greece, Slovenia, Slovakia, Estonia, Latvia and other
nations that have been included in the VWP.

Poland’s exclusion from the VWP is an embarrassment for Congress. Poland is one of America’s greatest
allies and has fought for freedom in Iraq, Afghanistan and always supports the United States. Poles pose
no terrorist threat to America, and allowing Poles to visit the United States as tourists would encourage
international trade and pump tourism dollars into our economy. By refusing visa free travel for Poles, the
United States is pushing away one of its closest allies. Allowing Poles to travel without visas will add to
our security and enhance law enforcement and crime-fighting efforts through data-sharing agreements
between our respective countries. It is high time to include Poland in the Visa Waiver Program

President & Executive Director

The Keosciuszke Foundation: The American Center of Polish Culture
New York City Office: 15 East 65th Street, New York, NY 10065-6501 -+ Tel. (212) 734-2130 Fax: (212) 628-4552
Washington, D.C. Office: 2025 O Street, NW, Washington, D.C. 20036-5913 (202) 785-2320 Fax: (202) 785 2159
Warsaw, Poland, Office: ul. Nowy Swiat 4, Room 118, 00-497 Warsaw, Poland - Tel./Fax:011-48-22-621-7067
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Mr. GALLEGLY. Mr. Quigley, do you agree that if a country does
not meet the requirements to sign the agreements that the country
should not be designated?

Mr. QUIGLEY. Yes. Countries need to meet the requirements. The
bill in question does not lax the requirements. It believes that the
Department of Homeland Security and even in the last few months
has gotten even more prepared for having a protective system
using visa waiver.

Mr. GALLEGLY. Would you agree that additional resources would
be necessary to support ICE? And if you do agree with that, would
you support additional resources be available to devote specifically
to identification information, our removal of foreign nationals who
overstay their allotted time in the U.S.?

Mr. QUIGLEY. Well, I do, but I think the Chairman, with all due
respect—and I would defer some of this to the Assistant Sec-
retary—I believe that there will be some cost-shifting.

I do believe two things: that there are lost opportunities, finan-
cially, by not having a Visa Waiver Program. That is money that
doesn’t come to our country in the form of tax dollars at the Fed-
eral, State, and local level.

I also believe that by not having this program it ties up our con-
sular offices in other regards for people having to go through a visa
process. So, by reducing the burden in one area, reducing the bur-
den on people putting visa processes together, it frees up those re-
sources to deal with what is needed to have an appropriate Visa
Waiver Program.

Mr. GALLEGLY. I would yield to the gentlelady.

Ms. LOFGREN. Well, first, before asking anything, I would just
like to offer my praise to you, Congressman, for the leadership that
you have shown in this area.

Mr. QUIGLEY. Thank you.

Ms. LOFGREN. And, you know, when I think about the citizens
of Poland and how they are fighting side-by-side with American
soldiers in Afghanistan, and then to think that their fellow coun-
trymen have been excluded from this program, you know, it really
is an incentive to make sure that this works properly. And your ef-
forts are obviously key and in the forefront on this.

I just—you know, one of the things that I have often thought is
that, you know, the refusal rate of consular offices has—there is al-
most no relationship to anything. And your bill actually tries to tag
a metric that is actually meaningful.

One of the things that we need to do is to be able to calculate
that, and I wonder if you would like to share any thoughts on how
that might progress.

Mr. QUIGLEY. Well, I agree that the overstay rate makes more
sense. I think that the other process of trying to determine whether
or not someone will overstay or a guess is very subjective, and it
is a more appropriate tool to gauge with overstay rates, numbers
that I believe we will be getting rather soon. And, again, I would
defer to the Assistant Secretary to talk about how that process will
work.

But I do agree with your earlier statements, as well. This is very
important from a diplomatic point of view. You don’t have to just
go to the point of Poland defending us and working with us, with
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boots on the ground in Afghanistan and other locations. You can
go back a hundred years, in terms of the relationship between the
United States and Poland. And, unfortunately, I believe we have
let them down at several key junctures. And they are literally the
front line, and have been for a long time, in protecting this country
and Europe from various threats.

So I believe the Assistant Secretary can go into more details, but
I do think your point is well taken, that gauging overstay makes
far more sense than someone’s subjective determination guessing
how someone will act when they are in this country. I do believe
the improved—the historical analysis, biographical data, will be
very, very important as it continues to improve, actually far better
than biometric in making us safe and making sure that we know
who is coming over and how long they are here.

Ms. LOFGREN. Well, I thank you. And I know that each one of
us has multiple obligations all at the same time, so I won’t burden
you with additional questions. Just to thank you once again for
being here and for your leadership on the subject.

And I would yield back, Mr. Chairman.

Mr. QUIGLEY. Thank you.

Mr. GALLEGLY. I thank the gentlelady.

And I would certainly invite Mr. Quigley to sit at the dais for the
rest of the hearing if he opts to.

Mr. QUIGLEY. Thank you.

Mr. GALLEGLY. But since he is not a Member of the Committee,
he can’t participate in the questions and answers, as is the case
with my good friend Mr. Chabot, who we certainly invite to share
the dais with us.

And thank you very much for being here, Mike.

Mr. QUIGLEY. Thank you so much for having me.

Mr. GALLEGLY. Our second panel, if you would step forward.

I would like to welcome our very distinguished panel of witnesses
today.

Each witness’ written statement will be entered into the record
in its entirety. I would ask each witness to please summarize his
or her testimony in 5 minutes so that everyone will have a chance
to have an opportunity to ask questions.

And, with that, I would like to introduce our first witness, Mr.
David Heyman. Mr. Heyman is Assistant Secretary for Policy at
the U.S. Department of Homeland Security. In addition to his time
at DHS, Mr. Heyman has served as a senior advisor to the U.S.
Secretary of Energy and at the White House Office of Science and
Technology Policy. Mr. Heyman received his B.A. From Brandeis
University and his master’s degree from Johns Hopkins University
of Advanced International Studies.

Our second witness today, Mr. Richard Stana, serves as director
of homeland security and justice issues at the U.S. Government Ac-
countability Office. During his nearly 35-year career with the GAO,
he has served in headquarters, field, and overseas offices and has
directed reviews on a wide variety of complex military and domes-
tic issues. Most recently, he has directed GAO’s work relating to
immigration and border security issues. Mr. Stana earned a mas-
ter’s degree in business administration, with a concentration in fi-
nancial management, from Kent State University.
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Our third witness, Dr. James Jay Carafano, is director of The
Heritage Foundation’s Center for Foreign Policy Studies as well as
the deputy director of the Institute for International Studies. He
joined Heritage as a senior research fellow. Dr. Carafano is a grad-
uate of West Point. He holds a master’s degree and doctorate from
Georgetown University as well as a master’s degree in strategy
from the U.S. Army War College.

Our fourth witness, Ms. Jessica Vaughan, is the policy director
at the Center for Immigration Studies. She has been with the Cen-
ter since 1991, where her area of expertise is administration and
implementation of immigration policy. Prior to joining the Center,
Ms. Vaughan was a foreign service officer with the U.S. State De-
partment. She holds a master’s degree from Georgetown University
and a bachelor’s degree from Washington College in Maryland.

So, with that, we will start with you, Mr. Heyman. Welcome.

TESTIMONY OF DAVID F. HEYMAN, ASSISTANT SECRETARY
FOR POLICY, U.S. DEPARTMENT OF HOMELAND SECURITY

Mr. HEYMAN. Thank you, Mr. Chairman, Ranking Member,
thank you, other distinguished Members, for the opportunity to ap-
pear before the Subcommittee today. I also want to thank you just
for holding the hearing. This is an important program and an im-
portant hearing as such.

I think most people take for granted that they can travel to a
large part of the world without a visa, but visa-free travel to the
United States is actually relatively new. In 1986, Congress estab-
lished a pilot project to facilitate low-risk travel to the U.S. and
help spur trade and tourism. That program’s ability to accomplish
these goals has been a success. In fiscal year 2010, nearly 18 mil-
lion visitors from visa-waiver countries constituted approximately
two-thirds of all overseas travelers coming to the United States.

This has great implications for our economy. According to the De-
partment of Commerce, in 2010 spending by international travelers
to the U.S. directly supported 827,000 jobs. Moreover, each addi-
tional 10 jobs created directly from tourism expenditures generated
approximately 3 to 4 additional jobs indirectly in service sectors.

Much has changed since the program’s inception. Thanks in large
part to congressional action, the Visa Waiver Program has also
evolved over the past 25 years. It is now an essential tool for in-
creasing security, advancing information sharing, strengthening
international relationships, and promoting legitimate trade and
travel to the United States.

The Visa Waiver Program currently allows eligible nationals of
36 countries to travel to the U.S. without a visa and, if admitted,
to remain in our country for a maximum of 90 days for tourist and
business purposes. In the last decade, Congress and the executive
branch have worked together to implement a number of enhance-
ments to the program to address evolving threats to international
travel. And now we see in places it is a requirement of partner
countries and there are key enhancements in support of and to the
benefit of U.S. law enforcement and security.

Specifically, several unique security benefits accrue to the United
States: the mandatory bilateral information-sharing agreements re-
garding potential terrorists and criminals; sharing of lost and sto-
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len passport data; inspections of visa-waiver countries’ aviation
border control and travel document standards; the Electronic Sys-
tem for Travel Authorization, or ESTA, requirement; and vigorous
monitoring of changing conditions in visa-waiver countries. All of
these security benefits would not accrue without the program.

Two security concerns are often raised when discussing visa
waiver. The first is the notion that Moussaoui and Richard Reid
both came from visa-waiver countries, and the second is that the
Visa Waiver Program lacks a consular interview. In both of these
cases, I would note two important points. First, the other 19 hijack-
ers had valid visas and interviews. And, second, more importantly,
these events happened in 2001. We have put in place a post-9/11
travel architecture that didn’t exist then: watchlisting, information
sharing, predeparture screening, the ability to no-board. The De-
partment of Homeland Security had not even been created.

In my written testimony, I will elaborate further on the security
and economic benefits of this program and provide a status of the
Visa Waiver Program and its implementation.

One element, additional element, I just want to touch on today
has to do with overstays and enhanced exit. I am pleased to report
that the Department has taken a number of steps to improve its
capability to record exits.

First, we are enhancing our existing biographic air exit system
to better be able to match records and, thus, identify overstays
with much greater fidelity. This will allow for better reporting of
data on overstays for visa-waiver and non-visa-waiver countries
alike and improve our ability to prioritize those who constitute a
threat to national security or public safety.

Second, as is being announced today, perhaps even at this very
moment, by President Obama and Canadian Prime Minister Harp-
er as part of our U.S. and Canada shared vision of perimeter secu-
rity, the Department of Homeland Security is working to facilitate
the exchange of information on U.S. and Canadian entry records so
that an entry in one country becomes an exit from the other. Thus,
when you enter Canada from the United States, we will be able to
register you as exiting from the United States when this is fully
operational in 2014.

Beyond these efforts, we remain committed to introducing the bi-
ometric component to the exit process when it is financially feasible
and benefits are commensurate with the costs.

Let me close by saying just a word or two about the legislation
proposed by Congressman Quigley, Senators Mikulski and Kirk. As
you may know, President Obama has expressed his strong support
for this legislation. We regard this bill as an opportunity to expand
the substantial security, political, and economic benefits of a pro-
gram that has been developed and strengthened over the span of
a quarter of a century.

In conclusion, let me reiterate the valuable contribution this pro-
gram brings to our economy and to national security, and I ask
your support for this valuable program, not only for the benefits,
the economic benefits, it provides the country, but also to the con-
tributions it makes to our national security and our enduring inter-
national partnerships.

Thank you. I am happy to take your questions.
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[The prepared statement of Mr. Heyman follows:]
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Chairman Gallegly, Ranking Member Lofgren, and other distinguished Members, thank
you for the opportunity to appear before the Subcommittee to discuss the Department of
Homeland Security’s (DHS or the Department) work in promoting secure travel to the
United States through the Visa Waiver Program (VWP).

Since its inception in the mid-1980s, the VWP has evolved and is now an essential tool
for increasing security standards, advancing information sharing, strengthening
international relationships, and promoting legitimate trade and travel to the United States.

The VWP currently allows eligible nationals of 36 countries to travel to the United States
without a visa and, if admitted, to remain in our country for a maximum of 90 days for
tourist or business purposes. Visa-free travel to the United States builds on our close
bilateral relationships and fosters commercial and personal ties among tourist and
business travelers in the United States and abroad. Itis also reciprocal; providing
Americans visa free travel abroad.

In the last decade, Congress and the Executive branch have worked together to
implement a number of enhancements to the VWP to address evolving threats to
international travel. As a result, and perhaps most importantly, the VWP has provided
benefits to U.S. law enforcement and security interests.

For example, in the aftermath of the 9/11 terrorist attacks, new requirements were put in
place to tighten passport security standards for VWP use and to increase the frequency of
the mandatory country reviews for continuing designation in the VWP from once every
five years to at least once every two years. In addition, the /mplementing
Recommendations of the 9/11 Commission Act of 2007 (9/11 Act) required VWP
countries to abide by new or enhanced security standards, changed the criteria for
countries to attain VWP designation, and mandated the advance screening of individual
VWP travelers, leading to the implementation of the Electronic System for Travel
Authorization (ESTA).

In my testimony, I will review the VWP program and the many benefits it brings to the
United States. Specifically, I will: 1) address the VWP’s security benefits; 2) describe
how DHS and its partners are working with VWP countries to ensure their compliance
with the information sharing requirements of the 9/11 Act; 3) provide an update on our
efforts to track overstays, including from VWP countries, via an enhanced exit system;
and 4) talk about the VWP’s economic benefits and the prospects for expanding the
program by designating new VWP countries.

VWP Security Benefits

One of the VWP’s most important contributions is its enhancement of U.S. law
enforcement and security interests. The 9/11 Act transformed the VWP from a program
that evaluated security threats broadly on a country-by-country basis into one that has the
added capability to screen individual travelers for potential threats that they may pose to
the security or welfare of the United States and its citizens. In addition, the 9/11 Act
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mandates more robust information sharing between the United States and its VWP
partners. Since the enactment of the 9/11 Act, DHS, its partner agencies, and VWP
countries have worked diligently to implement the new requirements.

In particular, the VWP provides several unique security benefits for the United States.
For example, all VWP travelers—regardless of their country of nationality—must use
secure travel documents that meet intemationally recognized standards for machine
readability; second, the majority of VWP travelers, depending on the country and date of
issuance, are required to use e-passports, which have an embedded chip that includes the
bearer’s biometric information and are difficult to falsify. Third, VWP countries are also
required to meet heightened security standards—including entering into information
sharing agreements with the U.S. Government (USG) concerning known or potential
terrorists and criminals and the reporting of lost and stolen passport (LASPs) data to the
United States. Fourth, VWP countries are required to undergo initial and periodic
country reviews that DHS conducts to inspect, among other things, the country’s security
standards for passport issuance and border screening. And fifth, to complement these
inspections, DHS has developed a continuous and vigorous monitoring process to ensure
awareness of changing conditions in VWP countries. This process includes regular
communication with the relevant U.S. Embassies abroad and foreign embassies in
Washington for updates on law enforcement or security concerns related to the VWP,

Additionally, a critical innovation of the 9/11 Act was the requirement to develop and
implement the ESTA system, which allows for the pre-travel and recurrent screening of
VWP travelers to the United States. This capability is critical because it enables DHS to
preclude some travelers who are ineligible for the VWP from initiating travel to the
United States. Travelers whose ESTA applications are denied must obtain a visa by
applying for one at a U.S. Embassy or Consulate abroad prior to undertaking travel to the
United States.

Since ESTA use became mandatory for all VWP travelers in January 2009, DHS has
worked to make the implementation of ESTA as smooth as possible for VWP partners,
travelers, and stakeholders. Of the more than 15 million VWP travelers who have come
to the United States so far this calendar year, 99.5% of them have complied with the
requirement to complete an ESTA application prior to their travel.! DHS Customs and
Border Protection (CBP) continues to work with air and sea carriers to ensure that VWP
travelers do not board air or sea vessels bound for the United States without approved
ESTA applications.

ESTA provides DHS with the capability to conduct advance screening of VWP travelers.
As a result, we have seen tangible security benefits, such as identifying matches to the
Terrorist Screening Database maintained by the Federal Bureau of Investigation’s
Terrorist Screening Center (TSC) and almost 34,000 lost or stolen passport matches
before the traveler boarded a flight to the United States.

! Statistics are current through November 25, 2011.
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Status of VWP Information-Sharing Agreements
Overview

A provision of the 9/11 Act requires VWP countries to enter into information sharing
agreements with the United States. DHS—with the support of interagency partners at the
Department of State (DOS), the Department of Justice (DOJ), and the National Security
Staff— has determined that this requirement can be fulfilled through the completion of a
Preventing and Combating Serious Crime (PCSC) Agreement to share information on
potential criminals, a Homeland Security Presidential Directive-6 (HSPD-6) arrangement
to share information on known and suspected terrorists, and a diplomatic note or
equivalent mechanism to share information on lost and stolen passports with the United
States through INTERPOL or the Regional Movement Alert System (RMAS). The nine
countries that were designated as VWP countries between 2008 and 2010, after the 9/11
Act came into force, were required to meet the Act’s information-sharing requirements in
advance of their VWP designation, as will any other countries designated in the future.

Progress to Date and Plans to Move Forward

Over the last several years, we have focused on bringing the 27 pre-2008 VWP countries
into compliance with the 9/11 Act information sharing requirements by June 2012. To
date, the Department—in cooperation with its partner agencies—has made substantial
progress in this endeavor. For example:

e Currently, 35 of the 36 VWP countries have completed an exchange of
diplomatic notes or an equivalent mechanism for the requirement to enter into
an agreement to share information on lost and stolen passports with the United
States through INTERPOL or other means designated by the Secretary of
Homeland Security. Most importantly, all VWP countries report lost and
stolen passport data to INTERPOL or other means designated by the Secretary
of Homeland Security.

e PCSC Agreements—which establish the framework for a new method of law
enforcement cooperation by providing each party electronic access to their
fingerprint databases on a query (hit/no hit) basis—have been signed with 20
VWP countries: Australia, Austria, Belgium, the Czech Republic, Denmark,
Estonia, Finland, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania,
Malta, the Netherlands, Portugal, South Korea, Spain, and Slovakia. In
addition, the UK was deemed to have an equivalent agreement or arrangement
in place to exchange information on potential criminals. Another three PCSC
Agreements with VWP countries have been completed, with signatures
pending. DHS and the U.S. Department of Justice lead negotiations for the
USG on PCSC.

Negotiations to conclude several additional PCSC Agreements are under way
and making good progress.

(V)
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* Twenty-one of the 36 VWP countries have also signed HSPD-6 arrangements.
Negotiations to conclude the balance of HSPD-6 arrangements are also under
way. The DOS and the TSC are the lead for negotiating and implementing the
HSPD-6 arrangement, the details of which are classified.

To ensure compliance with the 9/11 Act’s information sharing requirements, the USG,
has developed and adopted a compliance strategy that sets June 2012 as the target date
for concluding required information sharing agreements. This interagency effort seeks to
ensure that any country in VWP complies with the program’s requirements. While our
preference and goal is to work with VWP countries to maintain their VWP designation,
DHS - in consultation with other relevant agencies — may implement appropriate
corrective actions or other measures as necessary, including possible suspension or
termination from the VWP based on non-compliance with program requirements.

Remaining Challenges

Despite our progress to date in concluding PCSC Agreements with the pre- 2008 VWP
countries, some work remains. Signing agreements is only one important part of the
process. Implementation of the PCSC Agreements is legally and technologically
complex, and several factors have contributed to a slower than desired implementation.
For example, many of the signed PCSC Agreements require ratification by foreign
parliaments before information can be exchanged. Resource allocation questions among
various U.S. federal agencies have also delayed implementation of the signed PCSC
Agreements. DHS and DOJ have commenced the process of implementing the
agreements with five countries, and are working on the technical arrangements that will
allow data to flow on an automated basis.

Overstays and Enhanced Exit

We understand that accurately determining who is lawfully in the United States depends
on our ability to record both entries and exits of foreign nationals. This is not a concept
unique to the VWP — although it is affected — but is a core function of a high quality,
functioning immigration system.

DHS is taking a number of steps in order to improve its capabilities in recording exits,
which will allow for better reporting of data on VWP and non-VWP countries alike.

First, DHS is enhancing its existing biographic air exit system to better be able to match
records and thus identify overstays. In May 2011, the Department began a coordinated
effort to vet all potential overstay records against intelligence community and DHS
holdings for national security and public safety concerns. In total, the Department
reviewed the backlog of 1.6 million overstay leads within US-VISIT and referred leads
based on national security and public safety priorities to U.S. Immigration and Customs
Enforcement for further investigation.
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A beneficial by-product of this effort was the identification of efficiencies gained through
automation, as well as other enhancements. Through a new automated system, we will
be able to enhance automated matching, eliminate gaps in travel history, and aggregate
information from multiple systems. As a result, DHS will be able to quickly and
accurately identity overstays, and prioritize those who constitute a threat to national
security or public safety.

Second, DHS is conducting new research and working closely with National Institute of
Standards and Technology (NIST) to develop new concepts for the development of a
biometric air exit program. DHS remains committed to introducing a biometric
component to the exit process. DHS has directed its Science and Technology Directorate
(S&T) to establish criteria and promote research for emerging technologies that would
provide the ability to capture biometrics at a significantly lower operational cost. S&T is
working closely with NIST in this initiative, and we expect to have a report shortly
detailing potential next steps and a road map for the next several years concerning
potential capabilities for a future biometric air exit system, including how anticipated
technology enhancements can fit within the DHS operational environment.

Third, and as is being announced today as part of the joint announcement by President
Obama and Canadian Prime Minister Harper, DHS is working toward a system to create
an exit program on the United States northern land border, to facilitate the exchange of
U.S. and Canadian entry records, so that an entry to one country becomes an exit from
another. One aspect of the Beyond the Border initiative is the development of an
entry/exit system for both Canada and the United States on the common land border of
the two countries. The program will evolve in stages through 2014 and will involve the
exchange of biographic entry data between the two countries. This will help solve one of
the most vexing problems with the development of an entry/exit system for the United
States, which is how to record exits at the land border without disrupting the flow of
lawful travel and trade.

The Department’s program of enhancements to its existing biographic air exit program is
a step to secure our borders today, by making strategic security investment decisions that
prioritize those capabilities needed for the implementation of a future biometric exit
system while providing security value now. This strategy will allow the Department to:

1. Significantly enhance our existing capability to identify and target for enforcement
action those who have overstayed their period of admission and who represent a public
safety and/or national security threat by incorporating data contained within law
enforcement, military, and intelligence repositories.

2. Establish an automated entry-exit capability that will produce information on
individual overstays and determine overstay percentages by country.
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3. Take administrative action against confirmed overstays by providing the DOS with
information to support visa refusal or revocation, prohibiting Visa Waiver Program
travel, and placing individuals on lookout lists, in accordance with existing Federal laws.

4. Establish greater efficiencies to our Visa Security Program, allowing for research and
analytic activities to be carried out in the United States and investigative and law
enforcement liaison work overseas.

5. Provide the core components of an entry-exit and overstay program that will
incorporate and use biometric information, as technologies mature and DHS can
implement an affordable biometric air exit system.

Economic Benefits of the VWP and the Potential for Expansion

Beyond the security benefits, the VWP contributes to the U.S. economy as well.
International travel and tourism is an important U.S. export, accounting for
approximately 24% of U.S. service exports and 6% of all U.S. exports. Although more
data is needed to estimate the benefit of conferring VWP status on a specific country,
anecdotal evidence from South Korea’s entry into the program in November 2008
suggests that the economic benefits to the United States could be substantial.

After declining steadily from 2003 through 2008, the U.S. market-share of long-haul
travel and tourism from South Korea increased from a 26% market share in 2008 to a
37% market share in 2010.* This change corresponded to an increase in travel and
tourism receipts from South Korea of approximately 1.6 billion dollars in 2010 over the
previous four year average. Moreover, VWP travel was less affected by the post-
September 11 downturn than non-VWP travel: VWP admissions returned to pre-9/11
levels by as early as 2006. For Fiscal Year 2010 VWP arrivals accounted for close to 18
million of the approximately 27 million arrivals of overseas visitors to the United States.
In Calendar Year 2010, VWP admissions generated revenues of approximately $60
billion in export revenues for the United States.

Secure Travel and Counterterrorism Partnership Act

Given the security and economic benefits of the VWP to the United States and the
program’s important role in strengthening international partnerships, DHS has long
supported a carefully managed expansion of the VWP to select countries that meet the
statutory requirements and are willing and able to enter into a close security relationship
with the United States.

On May 27, 2011, in a letter to Senators Mikulski and Kirk and Representative Quigley,
President Obama expressed his strong support for the Secure Travel and

* Obtained [rom the TVIS Online Dalabase. a source of infernational fourism markei data mainiained by the
U.S. Travel Association.

*FY2010 arivals are based on Departineni of Homeland Securily [-94 entrance. The CY 2010 revenue
estimate is derived from Department of Commerce data.
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Counterterrorism Partnership Act (S.497/H.R. 959). The Administration strongly
supports this effort and regards this bill as an opportunity to expand the substantial
security, political, and economic benefits of a program that has been developed and
strengthened now over the span of a quarter of a century. In DHS’s view, passage of the
bill, with some suggested technical modifications that have been proposed by the
Administration to the bill’s sponsors, would update VWP designation requirements,
protect U.S. immigration interests, and expand the pool of eligible countries to several
strong candidates that have demonstrated a commitment to security cooperation with the
United States. Moreover, the bill will retain all the enhanced security and information
sharing requirements introduced by the 9/11 Act.

Conclusion

In conclusion, let me reiterate the valuable contribution of the VWP to our national
security. The VWP is a vital part of a robust travel security system for many reasons: the
ESTA requirement; the mandatory bilateral information sharing agreements regarding
potential terrorists and criminals; the sharing of LASP data; the inspections of VWP
countries’ aviation, border control, and travel document security standards; and the
vigorous, ongoing monitoring of changing conditions in VWP countries. Thus,
expansion of the program not only provides economic benefits to our country, it will also
contribute positively to our national security and strengthen our international
partnerships.

Chairman Gallegly, Ranking Member Lofgren and other distinguished Members, thank
you again for the opportunity to appear before you today and for your consideration of

this important topic.

I would be happy to answer any questions that you might have.
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Mr. GALLEGLY. Thank you, Mr. Heyman.
Mr. Stana?

TESTIMONY OF RICHARD M. STANA, DIRECTOR OF HOMELAND
SECURITY AND JUSTICE ISSUES, U.S. GOVERNMENT AC-
COUNTABILITY OFFICE

Mr. STANA. Thank you, Chairman Gallegly and Ranking Member
Lofgren, for the opportunity to testify at today’s hearing on the re-
lated issues of visa waiver, US-VISIT, and visa overstays.

Each year, millions of visitors come to the United States for var-
ious reasons like to either tour or for medical reasons or to visit
family. From fiscal years 2005 to 2010, about 98 million visitors
came through the Visa Waiver Program for stays of about 90 days
or less. Another 36 million came during that 6-year period for vary-
ing durations and for various reasons.

I would like to spend my time in my oral statement to discuss—
really put some perspective and context around some of the issues
and numbers that we have heard about making changes to the
Visa Waiver Program and things that maybe Congress could con-
sider in that regard.

First, let me begin with a few observations on the Visa Waiver
Program itself. Since the program was made permanent in 2000,
we have issued six reports that, when taken together, show
progress that the Department has made in managing the program,
but also show some persistent problems that haven’t gone away
yet.

On the positive side, the major information gaps that we found
early on, regarding the reporting of lost and stolen passports, has
pretty much been addressed. And to the Department’s credit and
to INTERPOL’s credit, 35 of the 36 visa-waiver countries now rou-
tinely report, and, although the information isn’t always timely and
perfect, it is there. Another positive is that the Department has put
more staff on the case to manage the program. And DHS has
smoothly implemented ESTA, and now they have about a 99 per-
cent compliance rate from the airlines.

On the other hand, while over half the countries in the program
have signed the required agreements to share biographical, biomet-
ric, and watchlist information, only several have actually begun im-
plementing those agreements. And DHS is more than a year over-
due on the required biennial security risk assessments for half of
the visa-waiver countries, in some cases 2 years or more.

Finally, another challenge is with the ESTA program. The com-
pliance rate of 99 percent indicates some success, but that leaves
hundreds of thousands of travelers who are not cleared before
boarding airlines to the United States. In 2010, there were 360,000
such passengers. And, upon reflection, it appears that about at
least 650 should have not been permitted to board. DHS has begun
to analyze a small portion of these cases to see if they are of legiti-
mate concern or if there is a systemic weakness to the program.

Now, related to the integrity of the Visa Waiver Program is our
ability to determine traveler compliance with the terms of their
visas. And this gets us into US-VISIT. Since 2002, DHS obligated
about $193 million to develop air, sea, and land exit solutions, but,
again, there is good news and there is some not-so-good news.
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The good news is, on the entry side, it is pretty well up and run-
ning at the 300 land, air, and sea ports of entry, and it appears
to generally be working well, in that biometric information is col-
lected and used by our officers at ports of entry and by consular
officials overseas.

The not-so-good news is that the exit records are not there. We
do not have a biometric exit capability at airports, seaports, and
land ports. We have biographic information from airline departure
manifests that could help identify overstays, and ICE uses it for
that purpose. But, again, DHS does not, itself, use that information
for mandatory and statutory reports on overstay rates. So doing a
country-by-country assessment would be even more difficult.

Finally, let’s talk about overstays. The Pew Hispanic research
center in 2006 estimated that about one-third to one-half of the il-
legal alien population in the United States entered with a valid
visa and overstayed. That is a very large figure. To its credit, ICE
uses a risk-management process to focus its attention on the great-
est security risk of those it identifies. But, again, you are talking
about ICE arresting only about 1,200 visa overstays per year,
against 4.5 million to 5 million overstays in the United States.
Clearly, DHS and ICE need to do more to get on top of that issue.

In closing, we recognize that the Visa Waiver Program can help
to find the appropriate balance between facilitating legitimate trav-
el and attending to security concerns. Much progress has been
made to shore up the vulnerabilities that we identified, and we are
in a much better position today than we were when the program
started to address these concerns.

Now, that said, we also recognize that the program has lots of
information gaps and management challenges and that adding
more countries before addressing these gaps and challenges could
further strain ICE’s and DHS’s ability to effectively manage this
program. We have made a number of recommendations to DHS and
State to help ensure that visa-waiver countries meet the stringent
criteria that Congress established for meeting the program’s secu-
rity requirements.

This concludes my oral statement, and I would be happy to an-
swer any questions that the Subcommittee Members may have.

[The prepared statement of Mr. Stana follows:]



43



44



45

Chairman Gallegly, Ranking Member Lofgren, and Members of the
Subcommittee:

| am pleased to be here today to discuss the Visa Waiver Program, which
allows nationals from 36 countries to apply for admission to the United
States as temporary visitors for business or pleasure without first
obtaining a visa from a U.S. consular office abroad. This statement also
addresses activities to identify and take enforcement against overstays—
individuals who were admitted to the United States legally on a temporary
basis—either with a visa, or in some cases, as a visitor who was allowed
to enter without a visa such as under the Visa Waiver Program—but then
overstayed their authorized periods of admission.? From fiscal year 2005
through fiscal year 2010, over 98 million visitors were admitted to the
United States under the Visa Waiver Program. During this same time
period, the Department of State issued over 36 million nonimmigrant
visas for business travel, pleasure, tourism, medical treatment, or for
foreign and cultural exchange student programs, among other things.® In

"In order to qualify for the Visa Waiver Pregram, a country must meet various
requirements, such as entering into an agreement with the United States to report lost or
stolen passports within a strict time limit and in a manner specified in the agreement.
Currently, 36 countries participate in the Visa Waiver Program: Andorra, Australia, Austria,
Belgiumn, Brunei, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece,
Hungary, lceland, Ireland, ltaly, Japan, Latvia, Liechtenstein, Lithuania, Luxembourg,
Malta, Monaco, the Netherlands, New Zealand, Norway, Portugal, San Marino, Singapore,
Slovakia, Slovenia, South Korea, Spain, Sweden, Switzerland, and the United Kingdom.
Visitors who are also allowed to seek admission without a visa include citizens of Canada
and the British Overseas Territory of Bermuda (and certain residents of other adjacent
islands, such as the Bahamas) under certain circumstances.

2In—country overstays refer to nonimmigrants who have exceeded their authorized periods
of admission and remain in the United States without lawful status, while out-of-country
overstays refer to individuals who have departed the United States but who, on the basis
of arrival and departure information, stayed beyond their authorized periods of admission.

3Temporary visitors to the United States generally are referred to as “nonimmigrants.” For
a listing and descriptions of nonimmigrant categories, see 8 U.S.C. § 1101(a)(15); see
also 8 C.F.R. § 214.1(a)(1)-(2). Generally, nonimmigrants wishing to visit the United
States gain permission to apply for admission to the country through one of two ways.
First, those eligible for the Visa Waiver Program apply online to establish eligibility to
travel under the program prior to departing for the United States (unless they are seeking
admission at a land port of entry, in which case eligibility is established at the time of
application for admission). Second, those not eligible for the Visa Waiver Program and not
otherwise exempt from the visa requirement must visit the U.S. consular office to obtain a
visa. Upon arriving at a port of entry, nonimmigrants must undergo inspection by U.S.
Customs and Border Protection officers, who determine whether or not they may be
admitted into the United States.

Page 1 GAO-12-287T
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addition, the most recent estimates from the Pew Hispanic Center
approximated that, in 2006, out of an unauthorized resident alien
population of 11.5 million to 12 million in the United States, about 4 million
to 5.5 million were overstays.*

The Visa Waiver Program was established in 1986 to facilitate
international travel without threatening U.S. security.® The Implementing
Recommendations of the 9/11 Commission Act of 2007 (9/11 Act) called
for DHS, which implements the Visa Waiver Program, to take steps to
enhance the security of the program.® Among the mandated changes
were (1) the implementation of an electronic system for travel
authorization designed to determine in advance of travel the eligibility of
Visa Waiver Program applicants to travel to the United States under the
program, (2) a requirement that all Visa Waiver Program countries enter
into agreements to share information with the United States on whether
citizens and nationals of that country traveling to the United States
represent a threat to the security or welfare of the United States, and (3) a
requirement that all Visa Waiver Program countries enter into agreements
with the United States to report or make available lost and stolen passport
data to the United States. Prior to these changes, Congress also
mandated in 2002 that DHS evaluate and report on the security risks
posed by each Visa Waiver Program country’s participation in the
program at least once every 2 years.

DHS has certain responsibilities for implementing the Visa Waiver
Program as well as for overstay enforcement efforts. Overall, DHS is
responsible for establishing visa policy, including policy for the Visa
Waiver Program. Within DHS, U.S. Customs and Border Protection (CBP)
is tasked with, among other duties, inspecting all people applying for entry
to the United States to determine their admissibility to the country and
screening Visa Waiver Program applicants to determine their eligibility to
travel to the United States under the program. DHS’s U.S. Immigration

YPew Hispanic Center, Modes of Entry for the Unauthorized Migrant Population
(Washington, D.C.: May 22, 2006).

5The Immigration Reform and Control Act of 1886 (Pub. L. No. 89-603, 100 Stat. 3359)
created the Visa Waiver Program as a pilot in 1986. It became a permanent program in

2000 under the Visa Waiver Permanent Program Act (Pub. L. No. 106-396, 114 Stat. 1637
(2000))

8pub. L. No. 110-53, § 711(d), 121 Stat. 266, 341-45

Page 2 GAO-12-287T
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and Customs Enforcement (ICE) is the lead agency for enforcing
immigration law in the interior of the United States and is primarily
responsible for overstay enforcement. Within ICE, the Counterterrorism
and Criminal Exploitation Unit (CTCEU) is primarily responsible for
overstay investigations, including investigations of Visa Waiver Program
participants who overstay their authorized periods of admission. Further,
the Department of State is responsible for adjudicating visas for foreign
nationals seeking admission to the United States.

Since September 11, 2001, GAO has published 5 reports on the Visa
Waiver Program. The reports have examined, for example, DHS's
assessment of security risks associated with the program and proposed
changes to the program. As requested, my testimony will cover the
following key issues: (1) challenges and weaknesses in the Visa Waiver
Program; and (2) efforts to take enforcement action against overstays and
reported results. This testimony is based on our prior reports on the Visa
Waiver Program, and overstay enforcement efforts published in
September 2008 and May 2011, and April 2011, respectively.” For these
reports, we examined program documentation, such as standard
operating procedures, guidance for investigations, and implementation
plans. We also interviewed DHS and Department of State officials.
Additional details on the scope and methodology are available in our
published reports. We updated selected information from these reports
on, for example, the number of signed information-sharing agreements by
examining updated documents from September and November 2011
such as correspondence provided by DHS. All of our work was conducted
in accordance with generally accepted government auditing standards.

TGAO, Visa Waiver Program: Actions Are Needed fo Improve Management of the
Expansion Process, and fo Assess and Mitigate Program Risks, GAQ-06-967
(Washington, D.C.: Sept. 15, 2008), Visa Waiver Program: DHS Has implemented the
Electronic System for Travel Authorization, but Further Steps Needed to Address Potential
Program Risks, (3AC0-11-335 (Washington, D.C.: May 5, 2011); and Overstay
Enforcement: Additional Mechanisms for Collecting, Assessing, and Sharing Data Could
Strengthen DHS'’s Efforts but Would Have Costs, GAC-11-411 (Washington, D.C.

Apr. 15, 2011).

Page 3 GAO-12-287T
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Further Steps Are
Needed to Address
Potential Risks in the
Visa Waiver Program

As we reported in May 2011, DHS implemented the Electronic System for
Travel Authorization (ESTA) to meet a statutory requirement intended to
enhance Visa Waiver Program security and took steps to minimize the
burden on travelers to the United States added by the new requirement.®
However, DHS had not fully evaluated security risks related to the small
percentage of Visa Waiver Program travelers without verified ESTA
approval. DHS developed ESTA to collect passenger data and complete
security checks on the data before passengers board a U.S. bound
carrier. DHS requires applicants for Visa Waiver Program travel to submit
biographical information and answers to eligibility questions through
ESTA prior to travel. Travelers whose ESTA applications are denied must
apply for a U.S. visa for travel to the United States. In developing and
implementing ESTA, DHS took several steps to minimize the burden
associated with ESTA use. For example, ESTA reduced the requirement
that passengers provide biographical information to DHS officials from
every trip to once every 2 years. In addition, because of ESTA, DHS
informed passengers who do not qualify for Visa Waiver Program travel
that they need to apply for a visa before they travel to the United States.
Moreover, most travel industry officials we interviewed in six Visa Waiver
Program countries praised DHS’s widespread ESTA outreach efforts,
reasonable implementation time frames, and responsiveness to feedback,
but expressed dissatisfaction over ESTA fees paid by ESTA applicants.®

In 2010, airlines complied with the requirement to verify ESTA approval
for aimost 98 percent of the Visa Waiver Program passengers prior to
boarding, but the remaining 2 percent— about 364,000 travelers—
traveled under the Visa Waiver Program without verified ESTA approval.
In addition, about 650 of these passengers traveled to the United States
with a denied ESTA. As we reported in May 2011, DHS had not yet
completed a review of these cases to know to what extent they pose a
risk to the program. At the time of our report, DHS officials told us that
there was no official agency plan for monitoring and oversight of ESTA.
DHS tracked some data on passengers that traveled under the Visa
Waiver Program without verified ESTA approval but did not track other
data that would help officials know the extent to which noncompliance

8366 8 U.S.C. § 1187(h)(3)
9In September 2010, the U.S. government began to charge ESTA applicants a $14 fee

when they applied for ESTA approval, including $10 for the creation of @ corporation to
promote travel to the United States and $4 to fund ESTA operations.
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poses a risk to the program. Without a completed analysis of
noncompliance with ESTA requirements, DHS was unable to determine
the level of risk that noncompliance poses to Visa Waiver Program
security and to identify improvements needed to minimize
noncompliance. In addition, without analysis of data on travelers who
were admitted to the United States without a visa after being denied by
ESTA, DHS could not determine the extent to which ESTA was
accurately identifying individuals who should be denied travel under the
program. In May 2011, we recommended that DHS establish time frames
for the regular review and documentation of cases of Visa Waiver
Program passengers traveling to a U.S. port of entry without verified
ESTA approval. DHS concurred with our recommendation and has
established procedures to review quarterly a sample of noncompliant
passengers to evaluate potential security risks associated with the ESTA
program.

Further, in May 2011 we reported that to meet certain statutory
requirements, DHS requires that Visa Waiver Program countries enter
into three information-sharing agreements with the United States;
however, only half of the countries had fully complied with this
requirement and many of the signed agreements have not been
implemented.™ The 9/11 Act specifies that each Visa Waiver Program
country must enter into agreements with the United States to share
information regarding whether citizens and nationals of that country
traveling to the United States represent a threat to the security or welfare
of the United States and to report lost or stolen passports. DHS, in
consultation with other agencies, has determined that Visa Waiver
Program countries can satisfy the requirement by entering into the
following three bilateral agreements: (1) Homeland Security Presidential
Directive (HSPD) 6, (2) Preventing and Combating Serious Crime
(PCSC), and (3) Lost and Stolen Passports.""

« HSPD-6 agreements establish a procedure between the United States
and partner countries to share watchlist information about known or
suspected terrorists. As of January 2011, 19 of the 36 Visa Waiver

°3ee 8 U.S.C. § 1187(c)2)(D), (F).
"For the HSPD-6 and PCSC agreements, DHS made the determination in consultation

with State and Justice. For the Lost and Stolen Passports agreement, DHS made the
determination in consultation with State.
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Program countries had signed HSPD-6 agreements, and 13 had
begun sharing information according to the signed agreements.
Noting that the federal government continues to negotiate HSPD-6
agreements with Visa Waiver Program countries, officials cited
concerns regarding privacy and data protection expressed by many
Visa Waiver Program countries as reasons for the delayed progress.
According to these officials, in some cases, domestic laws of Visa
Waiver Program countries limit their ability to commit to sharing some
information, thereby complicating and slowing the negotiation
process. In November 2011, a senior DHS official reported that 21 of
the 36 Visa Waiver Program countries have signed HSPD-6
agreements.

« The PCSC agreements establish the framework for law enforcement
cooperation by providing each party automated access to the other's
criminal databases that contain biographical, biometric, and criminal
history data. As of January 2011, 18 of the 36 Visa Waiver Program
countries had met the PCSC information-sharing agreement
requirement, but the networking modifications and system upgrades
required to enable this information sharing to take place have not
been completed for any Visa Waiver Program countries. According to
officials, DHS is frequently not in a position to influence the speed of
PCSC implementation for a number of reasons. For example,
according to DHS officials, some Visa Waiver Program countries
require parliamentary ratification before implementation can begin.
Also U.S. and partner country officials must develop a common
information technology architecture to allow queries between
databases. A senior DHS official reported in November 2011 that the
number of Visa Waiver Program countries meeting the PCSC
requirement had risen to 21.

« The 9/11 Act requires Visa Waiver Program countries to enter into an
agreement with the United States to report, or make available to the
United States through Interpol or other means as designated by the
Secretary of Homeland Security, information about the theft or loss of
passports. As of November 2011, all Visa Waiver Program countries
were sharing lost and stolen passport information with the United
States, and 35 of the 36 Visa Waiver Program countries had entered
into Lost and Stolen Passport agreements according to senior DHS
officials.

DHS, with the support of interagency partners, established a compliance

schedule requiring the last of the Visa Waiver Program countries to
finalize these agreements by June 2012. Although termination from the
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Visa Waiver Program is one potential consequence for countries not
complying with the information-sharing agreement requirement, U.S.
officials have described it as undesirable. DHS, in coordination with the
Department of State and the Department of Justice, developed measures
short of termination that could be applied to countries not meeting their
compliance date. Specifically, DHS helped write a classified strategy
document that outlines a contingency plan listing possible measures short
of termination from the Visa Waiver Program that may be taken if a
country does not meet its specified compliance date for entering into
information-sharing agreements. The strategy document provides steps
that would need to be taken prior to selecting and implementing one of
these measures. According to officials, DHS plans to decide which
measures to apply on a case-by-case basis.

In addition, as of May 2011, DHS had not completed half of the most
recent biennial reports on Visa Waiver Program countries’ security risks in
a timely manner. In 2002, Congress mandated that, at least once every 2
years, DHS evaluate the effect of each country’s continued participation
in the program on the security, law enforcement, and immigration
interests of the United States. ™ According to officials, DHS assesses,
among other things, counterterrorism capabilities and immigration
programs. However, DHS had not completed the latest biennial reports
for 18 of the 36 Visa Waiver Program countries in a timely manner, and
over half of these reports are more than 1 year overdue. Further, in the
case of 2 countries, DHS was unable to demonstrate that it had
completed reports in the last 4 years. DHS cited a number of reasons for
the reporting delays. For example, DHS officials said that they
intentionally delayed report completion because they frequently did not
receive mandated intelligence assessments in a timely manner and
needed to review these before completing Visa Waiver Program country
biennial reports. We noted that DHS had not consistently submitted these
reports in a timely matter since the legal requirement was made biennial
in 2002, and recommended that DHS take steps to address delays in the
biennial country review process so that the mandated country reports can
be completed on time. DHS concurred with our recommendation and
reported that it would consider process changes to address our concerns
with the timeliness of continuing Visa Waiver Program reports.

123¢e Pub. L No. 107-173, § 307(a)(2), 116 Stat. 543, 556.

Page7 GAO-12-287T



52

Federal Agencies

Take Actions against a

Small Portion of the
Estimated Overstay
Population

ICE Investigates Few In-
Country Overstays, but Its
Efforts Could Benefit from
Improved Planning

As we reported in April 2011, ICE CTCEU investigates and arrests a
small portion of the estimated in-country overstay population due to,
among other things, ICE’s competing priorities; however, these efforts
could be enhanced by improved planning and performance management.
CTCEU, the primary federal entity responsible for taking enforcement
action to address in-country overstays, identifies leads for overstay cases;
takes steps to verify the accuracy of the leads it identifies by, for example,
checking leads against multiple databases; and prioritizes leads to focus
on those the unit identifies as being most likely to pose a threat to
national security or public safety. CTCEU then requires field offices to
initiate investigations on all priority, high-risk leads it identifies.

According to CTCEU data, as of October 2010, ICE field offices had
closed about 34,700 overstay investigations that CTCEU headquarters
assigned to them from fiscal year 2004 through 2010."® These cases
resulted in approximately 8,100 arrests (about 23 percent of the 34,700
investigations), relative to a total estimated overstay population of

4 million to 5.5 million. " About 26,700 of those investigations (or

3CTCEU also investigates suspected Visa Waiver Program overstays, out-of-status
students and violators of the National Security Entry-Exit Registration System, a program
that requires certain visitors or nonimmigrants to register with DHS for natienal security
reasons. For the purpose of this discussion, these investigations are referred to
collectively as “overstay” investigations. In addition to CTCEU investigative efforts, other
ICE programs within Enforcement and Removal Operations may take enforcement acticn
against overstays, though none of these programs solely or directly focus on overstay
enforcement. For example, if the Enforcement and Removal Operations Criminal Alien
Program identifies a criminal alien who poses a threat to public safety and is also an
overstay, the program may detain and remove that criminal alien from the United States.

"4The most recent estimates from the Pew Hispanic Center approximated that, in 2006,
out of an unauthorized resident alien population of 11.5 millien to 12 million in the United
States, about 4 million to 5.5 million were overstays. Pew Hispanic Center, Modes of Entry
for the Unauthonized Migrant Population (Washington, D.C.: May 22, 2006)
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77 percent) resulted in one of three outcomes. ' In 9,900 investigations,
evidence was uncovered indicating that the suspected overstay had
departed the United States. In 8,600 investigations, evidence was
uncovered indicating that the subject of the investigation was in-status
(e.g., the subject filed a timely application with the United States
Citizenship and Immigration Services (USCIS) to change his or her status
and/or extend his or her authorized period of admission in the United
States). Finally, in 8,200 investigations, CTCEU investigators exhausted
all investigative leads and could not locate the suspected overstay. ¢ Of
the approximately 34,700 overstay investigations assigned by CTCEU
headquarters that ICE field offices closed from fiscal year 2004 through
2010, ICE officials attributed the significant portion of overstay cases that
resulted in a departure finding, in-status finding, or with all leads being
exhausted generally to difficulties associated with locating suspected
overstays and the timeliness and completeness of data in DHS's systems
used to identify overstays.

Further, ICE reported allocating a small percentage of its resources in
terms of investigative work hours to overstay investigations since fiscal
year 2006, but the agency expressed an intention to augment the
resources it dedicates to overstay enforcement efforts moving forward.
Specifically, from fiscal years 2006 through 2010, ICE reported devoting
from 3.1 to 3.4 percent of its total field office investigative hours to
CTCEU overstay investigations. ICE attributed the small percentage of
investigative resources it reported allocating to overstay enforcement
efforts primarily to competing enforcement priorities. According to the ICE
Assistant Secretary, ICE has resources to remove 400,000 aliens per
year, or less than 4 percent of the estimated removable alien population
in the United States. In June 2010, the Assistant Secretary stated that
ICE must prioritize the use of its resources to ensure that its efforts to
remove aliens reflect the agency’s highest priorities, namely
nonimmigrants, including suspected overstays, who are identified as high

15Invesﬂigations resulting and not resulting in arrest do not total 34,700 due to rounding.

"Bwith regard to the second outcome, that the subject is found to be in-status, under
certain circumstances, an application for extension or change of status can temporarily
prevent a visitor's presence in the United States from being categorized as unauthorized.
See Donald Neufeld, Acting Associate Director, Domestic Operations Directorate, USCIS,
“Consolidation of Guidance Concerning Unlawful Presence for Purposes of Sections
212(a)(9)(B)(i) and 212(a)(9)(C)(i)(!) of the [Immigration and Nationality] Act,"
memorandum, Washington, D.C., May 6, 2009
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risk in terms of being most likely to pose a risk to national security or
public safety. As a result, ICE dedicated its limited resources to
addressing overstays it identified as most likely to pose a potential threat
to national security or public safety and did not generally allocate
resources to address suspected overstays that it assessed as non-
criminal and low risk. ICE indicated it may allocate more resources to
overstay enforcement efforts moving forward, and that it planned to focus
primarily on suspected overstays who ICE has identified as high risk or
who recently overstayed their authorized periods of admission.

ICE was considering assigning some responsibility for noncriminal
overstay enforcement to its Enforcement and Removal Operations (ERO)
directorate, which has responsibility for apprehending and removing
aliens who do not have lawful immigration status from the United States.
However, ERO did not plan to assume this responsibility until ICE
assessed the funding and resources doing so would require. ICE had not
established a time frame for completing this assessment. We reported in
April 2011 that by developing such a time frame and utilizing the
assessment findings, as appropriate, ICE could strengthen its planning
efforts and be better positioned to hold staff accountable for completing
the assessment. We recommended that ICE establish a target time frame
for assessing the funding and resources ERO would require in order to
assume responsibility for civil overstay enforcement and use the results of
that assessment. DHS officials agreed with our recommendation and
stated that ICE planned to identify resources needed to transition this
responsibility to ERO as part of its fiscal year 2013 resource planning
process.

More Reliable, Accessible
Data Could Improve DHS’s
Efforts to Identify and
Share Information on
Overstays

DHS has not yet implemented a comprehensive biometric system to
match available information provided by foreign nationals upon their
arrival and departure from the United States. In 2002, DHS initiated the
United States Visitor and Immigrant Status Indicator Technology Program
(US-VISIT) to develop a comprehensive entry and exit system to collect
biometric data from aliens traveling through U.S. ports of entry. In 2004,
US-VISIT initiated the first step of this program by collecting biometric
data on aliens entering the United States. In August 2007, we reported
that while US-VISIT biometric entry capabilities were operating at air, sea,
and land ports of entry, exit capabilities were not, and that DHS did not
have a comprehensive plan or a complete schedule for biometric exit
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implementation.'” Moreover, in November 2009, we reported that DHS
had not adopted an integrated approach to scheduling, executing, and
tracking the work that needed to be accomplished to deliver a
comprehensive exit solution as part of the US-VISIT program. We
concluded that, without a master schedule that was integrated and
derived in accordance with relevant guidance, DHS could not reliably
commit to when and how it would deliver a comprehensive exit solution or
adequately monitor and manage its progress toward this end. We
recommended that DHS ensure that an integrated master schedule be
developed and maintained. DHS concurred and reported, as of July 2011,
that the documentation of schedule practices and procedures was
ongoing, and that an updated schedule standard, management plan, and
management process that are compliant with schedule guidelines were
under review.

In the absence of a comprehensive biometric entry and exit system for
identifying and tracking overstays, US-VISIT and CTCEU primarily
analyze biographic entry and exit data collected at land, air, and sea ports
of entry to identify overstays. In April 2011, we reported that DHS's efforts
to identify and report on visa overstays were hindered by unreliable data.
Specifically, CBP does not inspect travelers exiting the United States
through land ports of entry, including collecting their biometric information,
and CBP did not provide a standard mechanism for nonimmigrants
departing the United States through land ports of entry to remit their
arrival and departure forms. Nonimmigrants departing the United States
through land ports of entry turn in their forms on their own initiative.
According to CBP officials, at some ports of entry, CBP provides a box for
nonimmigrants to drop off their forms, while at other ports of entry
departing nonimmigrants may park their cars, enter the port of entry
facility, and provide their forms to a CBP officer. These forms contain
information, such as arrival and departure dates, used by DHS to identify
overstays. If the benefits outweigh the costs, a standard mechanism to
provide nonimmigrants with a way to turn in their arrival and departure
forms could help DHS obtain more complete and reliable departure data

""The purpose of US-VISIT is to provide biometric (e.g., fingerprint) identification—through
the collection, maintenance, and sharing of biometric and selected biographic data—to
authorized DHS and other federal agencies. See GAO, Homeland Security: U.S. Visitor
and Immigrant Status Program’s Longstanding Lack of Strategic Direction and
Management Controfs Needs to Be Addressed, GAO-07-1065 (Washington, D.C.:

Aug. 31, 2007).
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for identifying overstays. We recommended that the Commissioner of
CBP analyze the costs and benefits of developing a standard mechanism
for collecting these forms at land ports of entry, and do so to the extent
that benefits outweigh the costs. CBP agreed with our recommendation
and in September 2011 stated that it planned to complete a cost-effective
independent evaluation of possible solutions and formulate an action plan
based on the evaluation for implementation by March 2012.

Further, we previously reported on weaknesses in DHS processes for
collecting departure data, and how these weaknesses impact the
determination of overstay rates. The 9/11 Act required that DHS certify
that a system is in place that can verify the departure of not less than

97 percent of foreign nationals who depart through U.S. airports in order
for DHS to expand the Visa Waiver Program.™ In September 2008, we
reported that DHS's methodology for comparing arrivals and departures
for the purpose of departure verification would not inform overall or
country-specific overstay rates because DHS’s methodology did not begin
with arrival records to determine if those foreign nationals departed or
remained in the United States beyond their authorized periods of
admission. '® Rather, DHS’s methodology started with departure records
and matched them to arrival records. As a result, DHS’s methodology
counted overstays who left the country, but did not identify overstays who
have not departed the United States and appear to have no intention of
leaving. We recommended that DHS explore cost-effective actions
necessary to further improve the reliability of overstay data. DHS
concurred and reported that it is taking steps to improve the accuracy and
reliability of the overstay data, by efforts such as continuing to audit
carrier performance and working with airlines to improve the accuracy
and completeness of data collection. Moreover, by statute, DHS is
required to submit an annual report to Congress providing numerical
estimates of the number of aliens from each country in each
nonimmigrant classification who overstayed an authorized period of
admission that expired during the fiscal year prior to the year for which
the report is made.?® DHS officials stated that the department has not
provided Congress annual overstay estimates regularly since 1994

88 U.S.C. § 1187(c)(8).
GAG £3-967.

28U s.C. §1378(b).
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because officials do not have sufficient confidence in the quality of the
department’s overstay data—which is maintained and generated by US-
VISIT. As a result, DHS officials stated that the department cannot
reliably report overstay rates in accordance with the statute.

In addition, in April 2011 we reported that DHS took several steps to
provide its component entities and other federal agencies with information
to identify and take enforcement action on overstays, including creating
biometric and biographic lookouts—or electronic alerts—on the records of
overstay subjects that are recorded in databases. However, DHS did not
create lookouts for the following two categories of overstays:

(1) temporary visitors who were admitted to the United States using
nonimmigrant business and pleasure visas and subsequently overstayed
by 90 days or less; and (2) suspected in-country overstays who CTCEU
deems not to be a priority for investigation in terms of being most likely to
pose a threat to national security or public safety. Broadening the scope
of electronic lookouts in federal information systems could enhance
overstay information sharing. In April 2011, we recommended that the
Secretary of Homeland Security direct the Commissioner of Customs and
Border Protection, the Under Secretary of the National Protection and
Programs Directorate, and the Assistant Secretary of Immigration and
Customs Enforcement to assess the costs and benefits of creating
biometric and biographic lookouts for these two categories of overstays.
Agency officials agreed with our recommendation and have actions under
way to address it. For example, agency officials stated that they have met
to assess the costs and benefits of creating lookouts for those categories
of overstays.

This concludes my prepared testimony statement. | would be pleased to
respond to any questions that members of the Subcommittee may have.
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TESTIMONY OF JAMES JAY CARAFANO, DIRECTOR, DOUGLAS
AND SARAH ALLISON CENTER FOR FOREIGN POLICY STUD-
IES, DEPUTY DIRECTOR, THE KATHRYN AND SHELBY
CULLOM DAVIS INSTITUTE FOR INTERNATIONAL STUDIES,
THE HERITAGE FOUNDATION

Mr. CARAFANO. Thank you, sir. And I would like to thank the
Committee for holding this important hearing.

I believe that this is the single most important visa issue that
the Congress and the President can address, just because the ma-
jority of visitors who come lawfully through this country use this
visa program, so it is our single most important visa program, but
also because this is the wave of the future. If you go out there, you
look at the trends in international travel and when you look at
countries who are doing innovative work like Australia, this is the
trend of where we are going. So this is the future. And getting this
program right, well, I don’t think, in terms of international travel,
anything is more important.

The Heritage Foundation, I am very proud to say, has dedicated
substantial resources to looking at homeland security issues. I be-
lieve that we have the largest—and I am proud of the work that
we have done. And in every issue that we have looked at, we have
held the same standard, which was we insist on programs and an-
swers and solutions that keep the Nation safe, free, and pros-
perous, and we won’t compromise on any three of those objectives.
And there are few issues that we have dedicated more resource and
time to than looking at the Visa Waiver Program.

So, in my testimony, I wanted to highlight what I thought really
are the key issues to be addressed. The first one is the linkage be-
tween biometric exit and authority for visa-waiver caps. The second
is the issue of using refusal rates versus overstay rates for author-
ity to enter into an agreement to the program and to remain in the
program as a country. And the third is the future of the Visa Waiv-
er Program. And I would like to address each of those very, very
quickly.

On the first, whatever—you know, I am not going to—I mean, it
doesn’t make any sense to really look at whatever the rationale
was and why people thought biometric exit was a really great idea
or why linking that to the Visa Waiver Program was a really good
idea. And, you know, I can make arguments either way. Those ar-
guments were made several years ago, and I think we have to
evaluate where the program is and where its future is going based
on the reality today.

So, by our count, there have been at least 43 known terrorist at-
tacks aimed at the United States since 9/11 that have been thwart-
ed—43. Increasingly, most of those have been homegrown. Increas-
ingly, I believe you have to give a lot of the credit for that for the
fact that the United States and countries that have adopted similar
initiatives to the United States, like Australia, are becoming hard-
er targets for transnational terrorists. So, from a criminal perspec-
tive or from a terrorist perspective, what we are doing must be
working.

And I think you have to look at not just an individual program
like Visa Waiver but the complement of all the tools that we are
using to thwart criminal and terrorist travel, when you really
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evaluate that and to figure out what additional value, either from
an immigration perspective or criminal law enforcement perspec-
tive or counterterrorism perspective, that biometric brings to the
table. And I think it is very, very difficult to argue, that you would
really only gain very, very marginal benefits at all, at extremely
significant additional cost. So I really don’t see where the cost-ben-
efit analysis of linking those two programs together, at this point
in time, really makes sense anymore.

On refusal versus overstay rates, I think the issues on refusal
rates as a valid predictor and as a measure of overstay propensity
are legion. We have had them for years. Clearly, the standard by
which we run the program, overstay would be a much, much more
effective metric. We should move toward that metric. And it is im-
portant to get that metric right because it is valuable for deter-
mining whether countries should not just enter the program but
whether they should remain in the program and also to identify
what are the best practices, what are the lessons learned, what are
the ways to adapt and improve the program over time. So I think
moving toward the overstay rate is not only the right metric, it is
the metric that we need to really evaluate and keep this program
healthy for decades to come.

On the third issue of whether the Visa Waiver Program—it is es-
timated in about 10 years the value of international travel is going
to double, to about $2 trillion. The U.S. percentage of that is
shrinking, and it is going to shrink in the future if we don’t im-
prove access to this country. And that is not just an economic issue,
although right now I think it supports millions of—2 million plus
jobs on international travel, but it is going to affect us in terms of
public diplomacy, in terms of intellectual capital, and a whole other
realm. We have to get back into the business of bringing people
safely into this country.

We really have two alternative strategies: expanding and improv-
ing visa-waiver or expanding visa-access programs, or lowering the
standards for visa-access programs. Expanding the speed of the
way we issue visas would require significant capital investments or
lowering standards, which would increase risks. I think the alter-
native of enhancing the Visa Waiver Program and using that as an
instrument to bridge to the future is a much, much more cost-effec-
tilve way of getting back our legitimate share of international trav-
el.

And, conversely, of course, as you add countries to the program,
you free up resources, not just in the State Department but in
DHS, for strengthening the Visa Waiver Program and focusing visa
resources on countries that are truly countries of concern.

And so what would my recommendation be? It would be that,
look, this Administration needs to learn how to walk and chew
gum; they need to learn how to expand this program and how to
address and strengthen the management of the program at the
same time.

The new countries that are coming into the program, they are
not the problem. They are the most compliant, they most want to
be there, they are the least security risk. And when you bring these
countries into the program, that actually, I think, strengthens your
position to go to existing countries in the program and present
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them with the challenge of meeting the standards that other coun-
tries have demonstrated that they can meet. You learn new les-
sons. I mean, you know, we have already seen this with United
States and Australia, where as we make initiatives, they are learn-
ing—as we are making initiatives, they are learning from us. So I
think bringing countries into the program actually is going to allow
us to pull other countries which are not quite up to standard yet
into the future.

Thank you very much.

[The prepared statement of Mr. Carafano follows:]
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My name is Dr. James Jay Carafano. I am the Deputy Director of the Kathryn and Shelby
Cullom Davis Institute for International Studies and Director of the Douglas and Sarah
Allison Center for Foreign Policy Studies at The Heritage Foundation. The views 1
express in this testimony are my own, and should not be construed as representing any
official position of The Heritage Foundation.

Thank you for the opportunity to appear before the committee today and address this vital
subject. According to the Congressional Research Service, in “FY2009, 16.2 million
visitors entered the United States under this program [the Visa Waiver Program], constituting
50.5% of all overseas visitors.” That makes the Visa Waiver Program arguably the nation’s most
important visa program. Getting it right ought to be a top priority for the Congress and the
President.

In my testimony today, | would like to concentrate on what | see as three key issues in
addressing the next steps for the Visa Waiver Program: (1) decoupling the requirement
for a biometric exit registry for those leaving the U.S. at port of entry from management
issues related to the Visa Waiver Program; (2) adopting visa overstay rates rather than
visa refusal rates as the metric to determine qualification for and participation in the Visa
Waiver Program; and (3) ensuring high-security standards while promoting the
participation of additional qualified countries. | would like to address these three issues in
turn.

My responsibilities at The Heritage Foundation comprise supervising all of the
foundation’s research on public policy concerning foreign policy and national security.
Homeland security has been a particular Heritage research priority. The foundation
produced the first major assessment of domestic security after 9/1 1.} Over the past
decade, we have assembled a robust, talented, and dedicated research team. I have the
honor and privilege of leading that team.

Heritage analysts have studied and written authoritatively on virtually every aspect of
homeland security and homeland defense. The results of all our research are publicly
available on the Heritage Web site at www. heritage.org. We collaborate frequently with
the homeland security research community, including the Center for Strategic and
International Studies (CSIS), the Aspen Institute, the Center for National Policy, the
Hudson Institute, the George Washington University Homeland Security Policy Institute,
and the Strategic Studies Institute and Center for Strategic Leadership at the Army War
College. Heritage analysts also serve on a variety of government advisory efforts,
including task forces under the Homeland Security Advisory Council and the Advisory
Panel on Department of Defense Capabilities for Support of Civil Authorities. Qur
research programs are nonpartisan, dedicated to developing policy proposals that will
keep the nation safe, free, and prosperous.

I am particularly proud of The Heritage Foundation’s long and substantive record of
research on visa management and related security and immigration. This effort reflects

! L. Paul Bremer 111 and Edwin Mcesc 111, Defending the American Homeland: A Report of the Heritage
Loundation Homeland Security Task l'orce (Washington, D.C.: The Heritage Foundation, 2002).
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the foundation’s commitment to advancing public policies that enhance our security by
thwarting terrorist travel; encouraging economic growth by promoting the legitimate
exchange of goods, peoples, services, and ideas among free nations; and fostering a free
and open civil society—all at the same time.

The Visa Waiver Program: Progress and Problems

The Visa Waiver Program allows for visa-free travel—for leisure or business—for up to
90 days among member states. It encourages commerce, tourism, and professional and
cultural interchange between allies. Best of all, it enhances security. Countries
participating in the Visa Waiver Program must meet higher-than-normal standards in
combating terrorism and in law enforcement, border control, document security, and
reporting information on lost and stolen passports. More important, they agree to share
much more security-related information about travelers than what we get from the
standard visa process. This information sharing helps identify and track suspected
terrorists and their supporters, international criminals, and visitors who overstay their
allotted time in country.

After 9/11, as part of its mission to strengthen our national security, the Department of
Homeland Security restructured the program both to beef up the security requirements
and to bring more countries into the program. Nine new countries were brought into the
improved Visa Waiver Program. Now, however, current law prevents adding new
countries with a visa refusal rate greater than 3 percent until Homeland Security develops
and implements a system to biometrically track the departure of foreign visitors, a
program that will likely never happen and has nothing to do with the Visa Waiver
Program.

Requirement for Biometric Exit OQutdated

As you well know, the directive for implementing biometric exit—recording of a
uniquely identifiable intrinsic physical characteristic (most often fingerprints) at the point
of departure from the United States at land, sea, or airport point of entry—predates 9/11.
After almost two decades, the federal government has failed to implement this
Congressional mandate. Regardless of what merits the framers of the requirement
believed biometric exit would have served in the past, either as an immigration
management tool, a criminal enforcement measure, or a counterterrorism initiative, the
need for this program needs to be reassessed in light of current requirements.

From a counterterrorism perspective, it is difficult to justify the expense of biometric exit.
When this program was originally conceived, there were few effective tools for tracking
terrorist travel. Today, there are many. It is clear that the U.S. has become a much harder
target for transnational terrorism than it was before 9/11. Law enforcement agencies have
foiled at least 43 terrorist plots since the attacks on New York and Washington in 2001 2

? James Jay Carafano, “Foiling 43d Terror Plot Test for Administration’s Priorilies,” Heritage Foundation
WebMemo No. 3415, November 21, 2011, at Atip://thf media.s3.amazonaws.com/201 1/pdffwm3413. pdf.
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Increasingly, we find that these plots are “homegrown,” in part because it has been more
difficult for transnational terrorist groups to organize operations overseas and dispatch
operatives to the United States.

Even where we have seen the requirement for tracking suspects trying to exit the United
States in “real time,” we have seen where these tasks can be conducted effectively using
existing enforcement tools. No case is more illustrative than the apprehension of Faisal
Shahzad, the Times Square bomber, who was placed on a terrorist watch list, indentified,
and arrested attempting to flee the country on an international flight less than two days
after the aborted attack.

From the perspective of both immigration and criminal enforcement, biometric exit
would be a very limited tool. Federal authorities lack the resources to investigate every
lead such a system might produce. Furthermore, by itself, a report that an individual had
failed to register an exit and potentially was unlawfully present in the United States
would have scant utility in prioritizing law enforcement resources. Such a report might
simply be a false-positive—the individual’s status might have changed. The report alone
would provide no assessment of risk.

In terms of both immigration and criminal enforcement, biographical data (name, date of
birth, and country of origin) provide suitable data for most enforcement activities. For
immigration purposes, the most useful information is trends in overstays from individual
countries and classes of users. This information would help to identify accurately where
consular officers and officers at the port of entry ought to focus their efforts. Likewise, it
would help to identify where U.S. visa policies toward individual countries ought to be
reassessed. In addition, for most high-priority immigration violation or criminal
investigations, biographical data ought to be sufficient.

In particular, for the management of the Visa Waiver Program where the issue concerns
general compliance with visa policies rather than specific individual cases, biographical
data should be more than sufficient to provide the U.S. government the information it
needs to manage the program effectively.

James Jay Carafano, “Forty-Second Plot Highlights State-Sponsored Terrorism Threat,” Heritage
Foundation HebAdemo No. 3392, October 12, 2011, at

hup:/Awww. heritage. org/research/reports/ 201 1710/ forty-second-plot-highlights-state-sponsored-terrorism-
threat; James Jay Caralano, Mall Mayer, and Jessica Zuckerman, “Forly-First Terror Plot Foiled:
Homegrown Threal Thwarled by Local Law Enforcement and Intelligence,” Herilage Foundation
WebAemo No. 3376, Seplember 29, 2011, al http./~vww. heritage org/research/reports/201 1709 forty-first-
terror-plot-foiled-homegrown-threat-thwarted-by-local-law-enforcement-and-intelligence; James Jay
Carafano and Jessica Zuckerman, “40 Terror Plots Foiled Since 9/11: Combating Complacency in the Long
War on Terror,” Heritage Foundation Backgrounder No. 2604, September 7, 2011, at

htp:rwww. herilage.org/research/reports/ 201 1/09/40-terror-plots-foile d-since-9-1 1 -combating-
complacency-in-the-long-war-on-terror.



69

Given the costs of implementing comprehensive biometric exit, the fiscal constraints that
will likely be imposed on the Department of Homeland Security in the years ahead, and
the department’s many priorities, the biometric exit mandate can no longer be justified. It
is past time to repeal the requirement. Decoupling the mandate for biometric exit from
the authority of the government to add new countries is a logical first step.

Overstay vs. Refusal Rates

As a qualification for the Visa Waiver Program, “refusal rates”—the percentage of visa
applications denied by consular officers—have been used to determine a country’s
eligibility to participate in the program. The rates were interpreted as a measure of the
propensity to “overstay,” to remain unlawfully in the United States beyond the 90-day
period authorized under the Visa Waiver Program.

There is ample evidence to suggest, however, that refusal rates are not an optimum metric
for assessing the potential to overstay. For example, if an individual submits five visa
applications in a year and all are denied, they are all counted toward the refusal rate—
thus inflating the rate. While it is true that if a subsequent application is approved in the
same year, the previous refusals are not counted against the rate, the reality is that often,
as the number of refusals climbs, the likelihood of a subsequent approval does not.
Furthermore, individuals may be denied visas for reasons other than a propensity to
overstay (including, for example, health-related issues and criminal concerns).

With the advances in biographical exit records management, it would be far more prudent
to rely directly on visa overstay rates as an appropriate metric for qualifying for VWP,
Strengthening biographical exit records management and compliance, as well enhancing
and ensuring compliance with the Electronic System for Travel Authorization (ESTA)
ought to be the Department of Homeland Security’s priorities. While it would also be
prudent to invest more in improving automated entry-exit of existing biographical data, it
is time to make the switch from refusal to overstay rates.

Furthermore, it should be remembered that even under the Visa Waiver Program, the
U.S. retains mechanisms to deter likely overstays. Individuals, for example, can be
denied authorization to travel to the U.S. when they register under the ESTA.
Additionally, CBP officers at the port of entry may make determinations of
inadmissibility such as seeking work without proper legal certification.

Expanding the Ranks

For both security and economic reasons, it makes sense to judiciously add more countries
to the family of the Visa Waiver Program nations.

From a security perspective, the U.S. obtains far more and more useful information for
immigration and criminal enforcement and effective counterterrorism from partner Visa
Waiver Program countries than from those where visas are required.



70

From an economic perspective, boosting intemational travel ought to be a priority. Inbound
travel to the U.S. already supports almost 2 million American jobs. The value of global
travel is expected to double over the next 10 years to over $2 trillion. Unfortunately, right
now, the U.S. share of that business is shrinking. For example, the U.S. share of long-
distance travel is down considerably over the past decade.

If the trend line continues, the U.S. could be shedding jobs in this sector of the economy
rather than adding them. On the other hand, if America recaptured its fair share of
international travel, by some estimates over an additional 1 million jobs could be created
over the next decade.

The most effective way to encourage travel is through the Visa Waiver Program. In some
countries, wait times for visas have ballooned to unreasonable lengths. 7he Wall Street
Journal, for example, recently reported that in Brazil, the wait times for these interviews
run up to four months. It is far more cost-effective to expand VWP than to add the
infrastructure that would be required to speed visa processing and management.
Expanding VWP will not only allow for bringing in more qualified nations, it will also
permit the Departments of State and Homeland Security to shift resources to countries
where the demand for visas is outstripping the US government’s capacity to issue them in
a timely and effective manner.

Thank you for the opportunity to speak today on this important issue. I urge the Congress
to decouple the Visa Waiver Program from the biometric exit program, rethink the
metrics for qualification for the Visa Waiver Program, and urge the Administration to
expand the program to qualified nations as rapidly as practical.
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The Heritage Foundation is a public policy, research, and educational organization
recognized as exempt under section 501(c)(3) of the Internal Revenue Code. It is
privately supported and receives no funds from any government at any level, nor does it
perform any government or other contract work.

The Heritage Foundation is the most broadly supported think tank in the United States.
During 2010, it had 710,000 individual, foundation, and corporate supporters
representing every state in the U.S. Its 2010 income came from the following sources:
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Mr. GALLEGLY. Ms. Vaughan?

TESTIMONY OF JESSICA M. VAUGHAN, DIRECTOR OF POLICY
STUDIES, CENTER FOR IMMIGRATION STUDIES

Ms. VAUGHAN. Thank you for the opportunity to be here.

In my view, these proposals to modify the Visa Waiver Program,
with the result that would expand participation in it, are very pre-
mature. We have heard about some of the benefits of the program,
which are real, for foreign visitors, obviously, and also the travel
industry and the State Department. And we are all aware of the
risks and problems that are associated with any relaxation of entry
requirements and screening—not just security risks, which other
experts here have emphasized today, but also the problems associ-
ated with illegal immigration.

The risk I see is that if the Visa Waiver Program is modified or
expanded before better security measures, better visitor tracking,
and better interior immigration law enforcement is in place, Ameri-
cans are going to be more vulnerable to attack and more exposed
to transnational crime and the country is going to experience even
more illegal immigration, all of which comes at enormous fiscal and
social cost to the Nation.

And I would also argue that, yes, the program has worked well
in expanding travel here, but part of the reason for that is because
we have been relatively strict about which countries are admitted.

We have heard from Mr. Heyman about the potential for very
important security enhancements that we hope will eventually be
implemented, but, at this time, most of those enhancements are
really very much aspirational. We really need to give DHS a
chance to catch up and develop tools to evaluate the results since
the last major expansion of the program, which occurred right in
the middle of some enormous economic and political upheaval.

And, of course, we can still pursue security enhancements, like
information sharing, even outside of the framework of the Visa
Waiver Program. There is no reason we can’t seek those agree-
ments, regardless, with these other countries.

Mr. Stana has covered most of the issues related to the Depart-
ment of Homeland Security’s slow progress in meeting congres-
sional expectations, so I am going to focus my remarks mainly on
the issue of overstay metrics.

But before I do, I just want to make one quick comment about
ESTA. 1 agree that ESTA can help determine—can help with
screening people for terrorism ties or criminal ties. But one thing
that ESTA cannot do is help overcome a country’s basic issues with
eligibility and compliance. Just because someone is not a known
terrorist or a criminal, which is what mainly ESTA can determine,
does not mean that they qualify for entry.

So what kind of overstay metrics do we need? Well, we have
known for some time that visa overstayers represent about 4 mil-
lion to 6 million people within the illegal alien population. A few
have become terrorists; some commit crimes. But, in general, they
are costly to the taxpayers, based on reputable studies, that is
about between $3 billion and $5 billion every year.

We also know that we need better data, but I question whether
the biographic matching system that DHS has proposed, based on
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ADIS, will be able to deliver what Congress mandated and what
Federal agencies need to maintain the integrity of the system.
Since ADIS is maintained by the airlines, not the government,
there could be data integrity problems. It is not biometric, so it
can’t actually authenticate the identity of travelers. It is more sus-
ceptible to fraud. The users of the system tell me that, as it is oper-
ating now, because it is biographic, it can have difficulty producing
matches. And it is so inexact that sometimes people using it either
get hundreds of matches, which is not helpful, or none at all be-
cause the system can’t match records where people change their
names.

I would agree with Mr. Carafano that once we have credible
data, the overstay rates are superior to refusal rates for deter-
mining likely compliance from visitors. But I would caution that
they should not be considered in isolation from refusal rates or
other key metrics like adjustment-of-status requests and so on.

And it is certainly premature to speculate about what an accept-
able overstay rate might be because we have no reliable informa-
tion about what is happening now. A low overstay rate might be
an indication of a high refusal rate that is right-on, or it could be
an indication for countries, for example, from the Western Hemi-
sphere, where a lot of the people who are coming here illegally are
actually entering over the land border, not with visas. So mere reli-
ance on the overstay rate is going to be misleading with some of
those countries.

Obviously, we have to accept some risk in our admissions, and
we know that there are going to be mistakes. Therefore, we also
have to make sure that we have a satisfactory level of interior im-
migration law enforcement. And, right now, we don’t have that.

There are 2 million, roughly, criminal aliens living here, accord-
ing to ICE. There are about 7 million illegal aliens working here
in jobs that we need for Americans and legal immigrants. We have
sanctuary cities and States that refuse to cooperate with Federal
efforts and attract illegal immigration. We don’t have mandatory
status verification at the workplace. And the current Administra-
tion is broadcasting that it is targeting only those illegal aliens who
are convicted of serious offenses for enforcement.

So expanding the Visa Waiver Program too fast or irresponsibly
is going to make it that much harder for ICE, and the price will
be paid by those Americans who are victims of crimes committed
by people who shouldn’t be here or who lose job opportunities.

Thank you.

[The prepared statement of Ms. Vaughan follows:]
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Visa Waiver Program Oversight:
Risks and Benefits of the Program

U.S. House of Representatives Judiciary Committee
Subcommittee on Immigration Policy and Enforcement
Washington, DC

Dceember 7, 2011

Statement of Jessica M. Vaughan
Dircctor of Policy Studics
Center for Immigration Studies

Chairman Gallegly, Ranking Member Lofgren, and other subcommittee members, thank vou for
the opportunity to be here today to discuss the risks and benefits of the Visa Waiver Program (VWP),
which are important to consider in light of proposals to modify the eligibility criteria and expand the
number of participating countries. In my view, such proposals are very premature. The Department of
Homeland Security has vet to implement the Congressional mandates for systems that can produce
metrics that would permit a proper evaluation of countries” eligibility — most importantly, an effective
visitor exit recording system. DHS also has failed to fully implement and properly manage the security
cnhancements that werc used to justify the last VWP cxpansion. In addition, we currently lack a robust
interior immigration cnforcement capability to address the inevitable abuses of the program. Finally,
there are legitimate law enforcement concerns about visitors from some of the countries on the short list
for consideration. If the program were to be expanded betore better visitor tracking and enforcement is in
place, Americans will be more vulnerable to terrorist attack and more exposed to organized criminal
enterprises, and country will experience even more illegal immigration, all of which comes at enormous
fiscal and social cost to the nation.

Besides, what is the hurry to expand the VWP? The U.S. travel industry, which is one of the
organized interests that is perennially pushing for VWP expansion, is not an industry in crisis.
Furthermore. lawmakers and agency leaders have vet to determine if the global economic problems that
unfolded just as we were undertaking the last VWP expansion have affected the eligibility of some of the
more marginal participating countries, such as Greece, Ireland and Portugal. It is important that Congress
vigilantly exercisc its oversight authority to cnsurc that DHS provides the missing sccurity and
cnforcement picees to minimize the inherent risk in the VWP, so that the benefits can be fully realized.

What are the Benefits of the Visa Waiver Program?
The main benefits to the United States are:

o Encourages legitimate travel, which benefits the U.S. economy.

»  Helps focus consular resources on higher-risk travelers.

o Negotiations over participation have increased information-sharing to identify travelers who are a
threat to national secunity and public safety.

e Reciprocity for U.S. travelers.

What are the Risks of the Visa Waiver Program?

Immigration policvmakers on the Hill and in the Executive Branch have understood for well over
a decade that visa overstayers represent a significant share of the illegal alien population, estimated to be
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11 million in 2010. The most recent overstay estimate ranges from one-third to one-half of the illegal
alien population, or between four to six million illegal aliens. These illegal settlers present a possible
national security risk -- several of the 9/11 hijackers were visa overstayers, and others have been caught
working in critical infrastructure facilities or other sensitive locations. They conumit crimes. For
example, among the most violent criminal gangsters that ICE has arrested under its anti-gang program
known as Operation Community Shicld arc scveral murderers who originally entered on non-immigrant
visas or the VWP. In addition, likc other illcgal immigrants, visa overstayers arc costly to taxpavers. The
total net cost of illcgal immigration runs about $10 billion per vear at the federal level, after taxces arc
accounted for, so the share of that cost attributable to visa overstayers is likely between three to five
billion dollars per vear.

Rudimentary Exit Recording, But Still No Reliable Overstay Reporting,.

Most observers agree that collecting and analyzing information on visa overstayers is key to
maintaining the integrity of the immigration system. Congress first mandated the development of an
entry-exit system in 1996, after the first World Trade center bombing. In addition to producing actionable
enforcement leads, a true entry-exit recording system would enable policymakers to see which travelers
are not complying with the law. Visa overstay data would provide information on how travelers actually
behave, and would be Iess speculative than refusal rates, which reflect the aggregate of consular officers”
assessment of possible behavior.

This data 1s also important to the Statc Department, which necds better information to usc in
making visa policy and issuance decisions. It is especially important in making an objective and sound
determination of which countries might qualify for the Visa Waiver Program.,

As a condition for granting DHS the sole authority and discretion for determining membership in
the Visa Waiver Program, in 2007 Congress directed the agency to establish a biometric exit recording
system for air travelers that can account for at least 97% of those who depart by air. This was in addition
to long-standing requircments for DHS to implement an cxit recording system as part of US-VISIT, and
long-ignored requirements for DHS to produce annual estimates of how many travelers have overstayed
visas and the nationality of visa overstayers (the Data Management Improvement Act of 2000 and the
Visa Waiver Permanent Program Act).

In Deeember, 2009 testimony before the Senate Judiciary Committee, DHS Scerctary Janct
Napolitano signaled that the agency would not be moving forward to establish a biometric exit recording
system.' In September, 2011, Napolitano told the Senate Homeland Security Committee that the agency
was moving on a “fast track” to create a different system, presumably based on the tracking of air and sea
passenger information from passenger manifests. This biographic matching system, known as the
Amival Departure Information System (ADIS), has been in place since the beginning of 2004,

Although ADIS is helpful, it does not fulfill the Congressional requirements for a true exit system and
can produce only limited data for program evaluation metrics. Currently it is used by ICE to identify
overstayers who might present sceurity or safety risks and by consular officers to verify an applicant’s
record of compliance on prior visits. But the ADIS system has a number of limitations:

o ADIS is maintained by the airlines, so there is no way to verify the accuracy of the information or
ensure that all travelers comply with a departure reporting requirement.

¢ ltisabiographic system, not the Congressionally-mandatcd biomctric system, so it cannot
authenticate the identity of departing passengers. This means it would be casy for someone to

! btip://cis.org/vanghan/mapolitancexitiracking,
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create a record of leaving the country without actually leaving. In addition, the lack of biometrics
makes it less useful for law enforcement, when it is preferable to have the most reliable identity
match possible.

¢ Because it is biographic, the system can have difficulty producing matches, and inexact matches
can produce either too many records for review or none at all. If an alien has changed names,
such as through marnage, the system cannot match the records.

e ADIS checks arc neither automatic nor required as part of the visa adjudication process. They arc
performed only at the discrction of individual consular offices; some may use the system
diligently, others may never bother. At this time, lawmakers cannot not assume that ADIS is
playing a large role in preventing or deterring overstayers just because it is available.

Morcover, while DHS has been using the information generated by ADIS for opcrational
purposcs — to identity possible overstayers, to create lookouts for ICE and for consular officers, it resisted
and tried to avoid, and twisted congressional requirements to produce regular reports on the total number
of overstays, their citizenship, visa categories, and other key data.

Is There a Magic or Acceptable Overstay Rate?

While I would argue that (once we have credible data) the overstay rates are superior to refusal
rates for detenmining likely compliance for foreign visitors, I would caution that they should not be
considered rigidly or in isolation from refusal rates or other key metrics. It is certainly pre-mature to
spceulate about what the acceptable overstay rate should be, since we have little reliable information on
what is happening now.

For enforcement purposes, ICE needs flexibility to determine when a subject raises concerns. A
grandmother who overstays by one month to help take care of a sickly new baby in the family is
obviously of lcss concern than a young man trom a country associated with terrorism, who has gone
missing one week after the start of an English language or airplane mechanic training program that
allegedly was the reason for his visit.

For VWP evaluation purposes, a low overstay rate might be an indication of an appropriately high
refusal rate; it does not necessarily mean that the country should participate in the VWP. DHS should
also consider the number and type of adjustment of status applications from citizens of candidate
countries — not only those that are approved, but those that are denied. These figures could indicate if
visitors arc using tcmporary visas or visa waiver admissions to bypass the regular legal immigration rulcs.

In general, I suspect that the three pereent overstay rate proposed in HR. 939 is probably too high
to serve as a good indicator of VWP eligibility. The most recent study of overstays that I am aware of,
from the Pew Hispanic Center” estimated that the overstay rate for Mexican holders of Border Crossing
Cards (a type of short-term visitor visa) was 1.7 percent. This seemingly-low overstay rate, at least by the
standards of H.R. 959 supporters, produces hundreds of thousands of illegal immigrants per year, and of
course no one in their right mind would suggest that the United States should offer Mexican nationals
visa-free travel.

The casc of Brazil illustrates another reason why visa overstay ratcs cannot be the sole measure of
a country’s readiness for VWP participation. Assuming for the moment that DHS can actually calculate a
meaningful overstay rate. it easily can understate the problem of illegal migration from certain countries,
if a substantial number of the illegal alicns from that country do not cnter on temporary visas, as is the
casc with Brazil and other South American countrics. A significant sharc of illcgal immigrants from

* Pew Hispanic Center Fact Sheet, “Modes of Entry for the Unauthorized Migrant Population,” May 22, 2006.
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these countries do not seck visas, but instead travel to Mexico and enter illegally over the over the land
border. Their munbers are reflected in the overall estimates of the illegal population, but they will not be
reflected in the overstay calculations.

Electronic Travel Authorization of Limited Use in Detecting Unqualified Travelers.

The implementation of the Electronic System for Travel Authorization (ESTA) proccess has been
toutcd as a major sceurity cnhancement to the Visa Waiver Program. It is important to recognize that
while this process will provide the opportunity for advance database checks on travelers before they
arrive, and may succeed in alerting officials to the pending arrival of people who may be of interest, the
ESTA tool is really of very limited utility in determining the cligibility of travelers or sercening out
terronists and criminals, and certainly no substitute for a consular interview. Much as a doctor can best
make a diagnosis by seeing and talking with the patient, the consular interview is the best tool for
evaluating the qualifications of prospective visitors. And qualifying for admission to the United States is
not simply a matter of not being a known terrorist or criminal. To be admitted, visitors need to
demonstrate that they have a legitimate reason for travel and that they are likely to retum home. That
determination simnply cannot be done electronically.

Morcover, the GAQO has reported that some passengers arc being allowed to board plancs for the
US cven if they have not obtained ESTA approval, in violation of program rulcs, and defeating onc of the
main purposes of the program, which is to prevent the travel of unqualified and/or potentially dangerous
individuals. The same GAO report noted other sceurity clements of the program centered on information
sharing that have yet to be implemented.

Proposed Expansion Countries Raise Security and Law Enforcement Concerns.

The State Department once stated in a response to a GAO report, “The Department recognizes
that a major reason for the [Visa Waiver] Program’s success lies in the strict standards for participation.”
Because we currently lack the safcguards to prevent large numbers of inadmissible travelers from
entering, and because we lack the ability to identify and remove those who overstay, the expansion of the
program to include more than the clearly-qualified countries is risky. Among the countries that have been
proposed for expansion: Brazil, Argentina, Chile, Croatia, Urugnay, Poland, and Taiwan. While some on
the list appear to be closer to cligibility than others, none is an obvious candidatc. A number of these
countrics arc associated with serious law entorecment problems such as organized erime and visa fraud,
and a number have huge visa demand, large numbers of visa applicants who arc not qualificd, large
populations of settled illegal immigrants, and weak records of visa compliance.

Of the group, Taiwan is the only short-list country under discussion that has a per capita income
and standard of living that is on par with that of the average VWP nation or the United States,” meaning
that, on paper at least, in general its citizens might have less economic motivation to overstay. The
refusal rate for Taiwanese nationals seeking short-tenm visitor visas is also relatively low, averaging four
percent in the last three years. On the other hand, Taiwan has a long tradition of immigration to the
Unitcd States, a sizeable diaspora here, and significant pent-up visa demand, judging by the popularity of
the visa lottery and investor visa categorics, all of which suggests that there is some risk of VWP abusc.
Like South Korca, Taiwan also has a history of its citizens manipulating U.S. visa rules in order to access

* “Proccss for Admitling Additional Countrics into the Visa Waiver Program,” GAO-06-835R, al www. a0, 20v.

* According to the International Monetary Fund’s scale measuring Gross National Product and Purchasing Power
Parity per capita, the average national wealth of the United States is $46.900. The GDP/PPP per capita of the
average VWP country is $34,400. Taiwan’s is $35,600. The other proposced countrics: Brazil - $11,300, Argentina
- $15.900, Chile - $15,000, Croatia - $17,800, Uruguay - $14,300, Poland, $19,000.
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the U.S. public educational system and establish a foothold for future permanent residence. In addition,
the existence of sophisticated and violent organized crime svndicates and gangs with ties to Taiwan raises
law enforcement concerns.

Argentina also has had a relatively low refusal rate of just over three percent in recent years.
Argentina was a participant in VWP from 1996 to 2002, when an cconomic crisis prompted many of its
citizens to attempt to settle illegally in the United States, causing it to be disqualificd. This country might
be a good candidate again once DHS has fully implemented Congressional requirements on exit tracking,
shown satisfactory compliance based on reliable overstay figures, and passed muster with a tull security
evaluation.

Poland has been lobbying incessantly to be included in VWP for the last several years, and
unfortunately some who are associated with this campaign have tried to emotionalize the VWP eligibility
issue and characterize it as a measure of bilateral friendship. In reality there are some serious hurdles for
Poland to overcome before it can make a credible case to participate. More than 10 percent of the Polish
visitor visa applicants over the last several vears have not qualified, which no doubt reflects the
substantial standard of living gap between our countries and the difficult economic conditions that have
caused the noticeable migration of Polish voung people to other countries. The Poles seem to have a poor
record of visa compliance and visa fraud, sometimes linked to the Polish organized crime groups that arc
cmbedded in the sizeable illegal Polish population here.  In addition, Poland somctimes has been
uncooperative in aceepting its citizens for deportation from the United States.

Like Poland and Taiwan, Brazil sends large numbers of immigrants to the United States, both
legally and illegally. In fact, Brazil is one of the ten countries with the largest illegal alien populations
(180,000), and in 2010 was number six on the list of countries with the most aliens removed. Few
countnies are the source of more illegal immigrants to the United States than Brazil. Like the Polish
illegal population, the Brazilian illegal population is concentrated in certain parts of the United States, and
therefore the impact is profound in a few localities, but largely unnoticed by the rest of the country. And,
as noted above, this significant level of illegal immigration may not be capturcd by overstay cstimatcs
alone.

Interior Enforcement Ts Lacking.

Besides lacking adcquate screening to prevent the entry of terrorists, criminals and illegal
immigrants, the federal government devotes relatively fow resources to identitying and removing illegal
immigrants, or to keeping them from becoming established here.

The immigration enforcement agency (ICE) has just a few thousand special agents and
deportation officers to cope with an illegal alien population of 11 million, plus tens of thousands of
criminal aliens who are not here illegally but are removable because they have committed serious crimes.
ICE estimates that there are approximately 2.1 criininal aliens living in the United States, costing
taxpayers about $1.6 billion each year. The Obama administration is content to remove fewer than
400,000 illegal and criminal aliens per year, and a large share of these removals occur in the border zone,
not the interior. In addition, it has relaxed certain USCIS policics that formerly discouraged visitors from
using temporary admission to cut in front of the millions of applicants waiting to immigrate legally from
outside the States. In general. The Obama administration has broadcast widely that only those who are
convicted of serious crimes will be subject to immigration law enforcement.

Only a handful of statcs require cmployers to verity the immigration status of new workers, and
workplace enforcement is not the top priority for ICE, so few employers feel any urgency to comply
voluntarily with the laws forbidding the hiring of illegal workers. A couple of states still issue drivers
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licenses to illegal aliens and temporary visitors. These documents can be used to obtain employment,
bank accounts, and firearms, among other trappings of a legal existence. Even if DHS is able to
determine which visitors overstay, there is little chance that ICE will act on the information.

So while the expansion of the Visa Waiver Program may serve foreign policy goals and benefit
certain forcign travelers, any cxpansion comes at a pricc. This pricc will be paid by thosc Americans who
become victims of crimes committed by people taking advantage of the lack of visa controls, by thosc
who losc job opportunitics to ncw illegal immigrants overstaying their welcome, and by taxpayers who
must shoulder the burden of public services, criminal justice expenses, and increased immigration law
enforcement that will be necessary as a result. Congress must do what it can to try to reduce the security
and fiscal cost of the program by insisting that DHS fulfill its obligations to implement a genuine exit
recording system, produce the best possible overstay estimates, and comply with the other security
requirements in the authorizing legislation. Tn addition, while there is no statutory requirement for this,
the pending expansion of the VWP should be accompanied by an infusion of additional resources for law
enforcement as well as the implementation of measures, such as mandatory verification of immigration
status in the workplace, that will discourage visa overstayers, and all prospective illegal immigrants, from
settling here. Lastly, Congress should clanfy regulations to limit more strictly any possibilities for
adjusting status after entry under the VWP or with a regular non-immigrant visa.

Respectfully submitted by,

Jessica M. Vaughan

Director of Policy Studies
Center for Immigration Studies
Washington, DC

Mr. GALLEGLY. Thank you, Ms. Vaughan.

Mr. Heyman, DHS has told the Committee staff that DHS has
identified 757,000 in-country overstay leads. How many agents
does DHS currently have that are specifically assigned to make
sure that those 757,000 illegal immigrants are located and de-
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ported? How many specifically do you have assigned to take on the
task of 757,000? Is it less than 10,0007

Mr. HEYMAN. So let me give you context of that number. This
summer, we decided, as part of our review of the Visa Waiver Pro-
gram and looking at overstays, to make an effort to—there was a
1.6 million backlog dating back to 2004. We ran it through a num-
ber of databases, which we had not done before previously. And
just in the checks against the databases, we were able to get—all
but 757,000 were cleared, as in people who had left the country or
changed status or otherwise. The 757,000 possible overstays were
then vetted by CBP and the National Counterterrorism Center for
national security and other rules, and we were able to get that
number down even further.

Let me tell you the—jump ahead to the short story. The inves-
tigative leads that came out of that numbered only in the couple
of dozens after we ran through the number of data checks and eval-
uations. And, of those, we—ICE was given those leads, a number
of them were duplicate records, a number of them were people who
were in status, some were departed. The answer is, it came up with
only two investigations that were required by the field, and they
both turned out not to be of concern.

Mr. GALLEGLY. Mr. Heyman, I understand all the wonderful
work they are doing. I am just trying to determine whether we
have enough wonderful people to do all the work that needs to be
done.

Of the 757,000—I will ask the question one more time—how
many people are specifically tasked to—I would like—obviously,
you have to have an exact number or within two or three.

Mr. HEYMAN. Yeah, there are sufficient resources for the internal
enforcement, which is now based upon prosecutorial discretion.
And, as I said, the 757,000—we are not required to do field inves-
tigations.

Mr. GALLEGLY. Okay. Can you tell me how many people specifi-
cally are assigned just for the purpose of field investigation?

Mr. HEYMAN. It is in the thousands. I will get you the exact
number.

Mr. GALLEGLY. I am sorry?

Mr. HEYMAN. It is in the thousands. I will get you the exact
number.

Mr. GALLEGLY. Okay. I would appreciate that, and we will make
it a part of the record of the hearing.

[The information referred to follows:]
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DHS Responded to Mr. Gallegly’s question

**“Among the missions of the Department of Homeland Security is the removal of
aliens who are not legally present in the United States. In response to the
Chairman’s questions it is important to point out that many people support all of
the missions of the Department in various ways and at different levels. Within the
Department, ICE is charged with removal of aliens not authorized to be in the
United States and subject to removal orders. At the end of the last fiscal year, ICE
Enforcement and Removal Operations (ERO) had 7,376 funded 1801 (officer)
positions. The 1801 officers are the primary “removal” force. However, their
efforts would not be possible without the support from the Criminal Investigators,
of which ICE Homeland Security Investigations at the end of the last fiscal year
had 7,407 funded positions. Additionally, given the need to prepare each removal
case within the parameters of US law, it is necessary to note that ICE retains
approximately 950 attorneys in its Office of the Principal Legal Advisor. All three
of these divisions work would not be possible without the support of an additional
layer of support personnel”

Mr. GALLEGLY. Of the 757,000, or whatever that magic number
is, in the last 12 months how many have been deported?

Mr. HEYMAN. As I said, those are not all overstays. The number
actually gets down to about two investigations. One was somebody
who was a changed status, so they were legitimately present, and
one who had already left the country.

Mr. GALLEGLY. Of all of those that—and we do know that there
are a lot of individuals in this country that are clearly visa
overstays. In fact, when we talk about all the illegal alien problems
that we have in this country, it is not just the folks crossing the
southern border. And I think most would agree that that number
is somewhere around 40 percent of the people that are illegally in
this country are visa overstays. Is that not correct?

Mr. HEYMAN. I think that is correct.

Mr. GALLEGLY. Okay. Now, if you could please tell me, of the 11
million, 20 million, or whatever that would be overstays in this
country, how many were formally—how many were removed from
the country last year, a number?

Mr. HEYMAN. I don’t have that number for you.

Mr. GALLEGLY. Would you say it is less than 500,000?

Mr. HEYMAN. Yes.

Mr. GALLEGLY. Less than 100,000?

Mr. HEYMAN. I don’t have that number for you. I can get it for
you.

Mr. GALLEGLY. Probably less than 10,0007

Mr. HEYMAN. Well, what we have done is we are looking at the
national security and public safety risk. And we have made every
attempt to investigate those of concern

Mr. GALLEGLY. Sir, with all due respect, public safety is our pri-
mary responsibility, but the law also calls for this. If you don’t have
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enough folks, say, “We need more help,” and I would like to know
what that number is.

So, obviously, you don’t know what the number is, you don’t
know how many people you have working out there, you don’t
know how many people have been removed. I would think that
number would be fairly simple to come up with.

Dr. Carafano, you have stated that you believe that the biometric
program needs to be reassessed; is that correct?

Mr. CARAFANO. Yes, sir.

Mr. GALLEGLY. Could you tell me, when an immigrant that has
a visa leaves this country, what better method do you have of iden-
tifyin§ whether they actually left than through a biometric pro-
gram?

Mr. CARAFANO. Well, the question is, what is the additional
value of that biometric qualification versus a biographic qualifica-
tion.

Mr. GALLEGLY. Well, identification, I would think, would be
one——

Mr. CARAFANO. So, obviously, you could spend a billion dollars
and have a home that is perfectly secure, and then you could ask,
okay, well, if I just got a burglar alarm and locked my doors, which
maybe I would spend $100 for, is that reasonable security? And I
think the answer is, we have to make a decision about what is rea-
sonable versus what is

Mr. GALLEGLY. So, in other words, you would, kind of, maybe
prefer the honor system?

Mr. CARAFANO. No, sir, I think I have very carefully stated not.
I think biographic data is perfectly adequate for what the system
is intended for, which is to show you trends and compliance with
the law. If you are interested in tracking specific individuals be-
cause they are a terrorist concern or a criminal concern or because
there is some kind of immigration concern, there is plenty of data
in the current system to find and track those individuals.

So if you are asking me if it is worth it to spend all that addi-
tional money to gain very little additional capability, I would tell
you “no.” It would be like somebody who wanted to take a trip, you
know, downtown, and instead of going in a Piper Cub, they said,
“No, I want an F-35.”

Mr. GALLEGLY. Well, I am not sure I understand that specific
analogy, and reasonable minds can differ.

I would yield to the gentlelady, Ms. Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman.

As I listened here to the witness from The Heritage Foundation,
it is pretty clear that having an expanded Visa Waiver Program—
you are the conservative think tank. I mean, this is not some
flighty liberal proposal. And I think it is important to be very hard-
headed about what is being discussed here.

Mr. GALLEGLY. But—would the gentlelady just yield for a mo-
ment? Just for the record

Ms. LOFGREN. I would yield.

Mr. GALLEGLY. Just for the record, Mr. Carafano is the Demo-
crats’ witness today.

Ms. LOFGREN. That is right. And it is a sad day when the Demo-
crats have to invite the conservative Heritage Foundation. But I
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was happy to do it to make this point, and I think it is an impor-
tant one. This is a mainstream proposal, and it is accountable.

You know, I think it is important to be practical and to weigh
apples to apples. We are talking about 757,000 potential overstays.
Some of those are duplicates, so it is not that high. But those in-
clude—that is not visa-waiver people; that is everybody. It is people
who came in with visas, people who came in with visa waivers. So
to say that somehow that is an argument against the Visa Waiver
Program is completely illogical.

And it is important to note that if you are in the Visa Waiver
Program, it doesn’t mean that you have a right to enter if we think
there is a problem with you. That is why the background is done
and the enhanced background is done, and you are turned away if
there is a reason why you should not be admitted to the United
States.

So I would like to actually ask you, Mr. Heyman—and I thank
you for being here—what is the enhanced information that we get
on this Visa Waiver Program?

And confirm this information, if you will. It is my understanding
that all the newcomers into the Visa Waiver Program have com-
plied with all of the requirements. The only issue in terms of lag-
ging on compliance is the countries that were in from before the
new ones were added. Is that correct?

And then please describe why this makes us safer. I mean, what
else do we get for nations that join in to this program?

Mr. HEYMAN. Thank you for the question.

It is true that the implementation of the Visa Waiver Program
has been much more than aspirational. There are about five or six
requirements that are fully implemented. Secure travel documents
are now fully implemented, including e-passports; that is fully im-
plemented, that requirement. The lost and stolen passports, as we
heard from the GAO, has been fully implemented, 35 out of 36 of
the countries. The ESTA program is now fully implemented, 99.5
percent compliant. And we have continuous and vigorous moni-
toring across all the countries as it pertains to aviation security
and border security.

So, absolutely right, these are actually in—programs that have
been implemented. Some of the information-sharing agreements
need to get concluded. We are on track for getting those concluded
next year. And then it requires those partner countries to have
their technology updated, to have their legislation passed, so that
they can actually implement it fully.

Ms. LOFGREN. Just a comment before I do a follow-up. I was in-
terested in Ms. Vaughan’s testimony. And we get classified brief-
ings from time to time, and obviously we can’t go into what we are
told in the classified briefings, but I think we are allowed to say
what we are not told. And we get reports on who is coming across
the land border by ethnicity and by country. And I have never been
told that anybody from Brazil has been apprehended. So that is not
a violation of our oath; it is what we were never told in a classified
setting. And I just thought it was important to make that point.

Getting to the cost-benefit analysis, I mean, unless we want to
have no one enter the United States, which would be a catastrophe



84

for our country, how do we best spend our funds to make sure that
we have the most vigorous system to protect our security?

Mr. Heyman, you and also Mr. Carafano suggested that the bio-
graphic system is worthy of expansion. And I am wondering if some
of the money that has been programmed for the biometric system
that really hasn’t been implemented because—you know, I know
the pilot program really didn’t work except when it was at, you
know, the door of the airplane—whether that would be a source
that could be used to really upgrade this biographic system well.

I mean, Mr. Carafano and Mr. Heyman, maybe you could both
comment on that.

Mr. HEYMAN. Sure.

Look, the enhanced biographic exit program that we are in the
process of implementing provides greater fidelity of the data for
overstays. That will be helpful for the Visa Waiver Program. As ev-
eryone, I think, on this panel has acknowledged, that is a better
metric, a useful metric for visa-waiver designation. It will also help
us in terms of the ability to do better targeting for enforcement ac-
tions and the like.

The process of implementing that is on the order of—for auto-
mating that—we can do it manually now with great fidelity, but it
takes a lot of resources, somewhere between $15 million and $20-
some-odd million. It would be useful to take the biometric resources
to help us on that right now, particularly given that biometric esti-
mates, at the minimum, are somewhere at $3 billion to have an ef-
fective biometric program.

Ms. LOFGREN. Right.

Before my time is up, Mr. Carafano, do you want to briefly com-
ment on that?

Mr. CArRAFANO. Well, I have been in this business a long time.
You know, if this was a mandate that could have been easily ful-
filled, it would have been fulfilled back in the 1990’s when it was
first implemented. I don’t think we are arguing between biographic
versus biometric because I doubt this government is ever going to
be able to afford or implement biometric. So I really think we are
kind of having a false debate here.

Ms. LOFGREN. Thank you very much.

Before I yield back, I would just like to echo your comments, Mr.
Chairman, about Mr. Stana and his long service to our country.

And I guess this is your last hearing. It is great to see you, and
we appreciate you.

Thank you, Mr. Chairman.

Mr. STANA. Thank you, Ms. Lofgren.

Mr. GALLEGLY. The gentleman from Iowa, Mr. King.

Mr. KiNG. Thank you, Mr. Chairman.

I do thank the witnesses. And I especially thank Mr. Stana for
a lot of years of service. And I am sure that I have contributed to
the difficult times of your service here. I appreciate the product
that came from that hard work.

And, first, I would just turn to Mr. Heyman. I am trying to un-
derstand here what our optimum policy is and what we would like
to do. You know, we should all start with, if we could draw this
out so it is the best it could possibly be and then work on how we
get to that goal. And so I am looking at a Visa Waiver Program,
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a US-VISIT program, a prosecutorial discretion policy that may be
a program for administrative amnesty, the way I see it. I have not
seen the will within an Administration to enforce immigration law
since I have been close enough to actually look. And so I lack a lot
of confidence in what we might do to grant more license for more
open borders because I don’t quite see yet—I don’t see the philos-
ophy, I don’t see the mission within the Administration, this one
or the previous three.

And so I would just take you to this. If you could have this thing
operating, functioning the way you would like to have it function,
without regard to the cost or the ability to put the resources to-
gether—and Christmas is coming—what would your ask be?

Mr. HEYMAN. Well, the best ask for the quickest turnaround for
the most fidelity both for enforcement but also for visa-waiver ex-
pansion would be to get the enhanced biographic exit system up
and automated as soon as possible. It is a few million dollars. It
would be worth doing.

The ability to track and monitor overstays—and I should just
add for the record that, in our pilots looking at the data to make
sure we could have better fidelity of overstays, it is quite clear that
the visa-waiver countries are substantially lower in terms of
overstays than other countries. And I think it is something that
will bear out as we are able to get that data up and useful.

Mr. KiNG. We still, though, have this situation, if we had US-
VISIT working in and out, and they were biometric, then we would
have finally that list of those people that are here in the United
States and we would have the definitive list of the overstays that
the Chairman says might be 757,000. I don’t see any heartburn
about that growing number of people here in the United States—
or there is a little, I hear a little, but I don’t see it being led with
that policy.

So do you have a sense of what the price is to this society for
the, I will say, criminal actions that take place here in the United
States because of visa overstays?

Mr. HEYMAN. So I would just like to say that, first and foremost,
I think this Administration has an outstanding record of enforce-
ment actions, having record removals for this year beyond any
other preceding years. And I think that that speaks for itself.

I do think that, if you look at overstays, you are going to have
to make the distinction between those that are of national security
or public safety concern versus those that are not. The proper——

Mr. KING. Does the law make that distinction?

Mr. HEYMAN. Sorry?

Mr. KiING. Does the law make that distinction?

Mr. HEYMAN. The law does not make that distinction, but what
makes that distinction, as is the case for all

Mr. KING. Is prosecutorial discretion.

Mr. HEYMAN. Yeah, is the ability for us to provide guidance given
limited resources. There is no way we could do everything, and so
we have to make distinctions on what is more important. We are
going to take those criminal actions——

Mr. KING. Mr. Heyman, would you be more comfortable if Con-
gress actually granted prosecutorial discretion and defined the dif-
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ference between visa overstay people according to who is a risk and
who isn’t?

Mr. HEYMAN. Well, I would leave it to Congress to do that, al-
though there is a history of every Attorney General, I think, going
back, you know, throughout history, of using that.

Mr. KiING. That is a long discussion on prosecutorial discretion,
but I think this Administration has taken it as far as any I have
seen, at least with regard to immigration.

And it seems to me this House, at least, voted to make it a crime
for overstaying a visa some years ago. Do you recall that?

Mr. HEYMAN. Yes.

Mr. KING. And do you think it might be a good idea for this Con-
gress to come back and revisit that and perhaps draw that distinc-
tion so it would be easier for the prosecutorial discretion appliers
to determine between a dangerous and a nondangerous visa over-
stayer? And perhaps we might be able to draft into law that if
someone is a risk to society, we will make it a crime for them to
overstay their visa, but if they are not, we just kind of let them
go and be part of that 757,000?

Mr. HEYMAN. Well, one of the things that the Visa Waiver Pro-
gram does which is, I think, unique to the Visa Waiver Program
is it allows us to do this advance screening for the ESTA program.
So we are actually doing:

Mr. KING. Is that biometric?

Mr. HEYMAN. That is biographic, but you do collect the bio-
metrics for ESTA.

And one of the things we do prior to anybody giving travel au-
thorization is we screen them against all the immigration data-
bases to see if they violated the immigration laws, to see if there
are overstay records, as well as all the terrorist and criminal

Mr. KING. I thank you, Mr. Heyman.

I would like to turn quickly to Mr. Stana and wouldn’t want to
let you leave this hearing without getting asked one last question
before you go off into retirement.

But do you have any knowledge of the price to society for those
who have, one category, illegally crossed the border into the United
States and the other half of that category being those visa over-
stayers? Do you have a sense in the loss in American life that
would be the cumulative loss of life here in the United States due
to people who have overstayed their visas and/or crossed the border
illegally?

Mr. STANA. I don’t know that anyone has calculated the loss of
economic opportunity or loss of life owing to the illegal alien popu-
lation in the United States. As you know, there are thousands and
thousands of illegal aliens, criminal aliens, who are in our Federal,
State, and local prisons. They run up the cost to the American tax-
payer in terms of per diems and other costs that way, costs to law
enforcement.

So those costs are there and they are documented, and I believe
a report that we did for you not all that many months ago docu-
mented that. But, beyond that, the loss of life, the lost economic op-
portunity of a victim, I don’t recall seeing any data like that.

It is interesting when you make the distinction between
overstays and other illegal aliens, because the overstays, you might
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argue, are subject to far less enforcement action. About 3 percent
of ICE enforcement resources are devoted to the overstay popu-
lation. And this number we are throwing around of 757,000, that
is the top of the funnel. By the time it gets down, you are talking
about 1,200 arrests a year. And, of those, it is hard to say how
many are actually deported. There might be delays in deportation
because they are in jails or they are awaiting deportation for an-
other reason. But this 757,000 winnows down to a little over 1,000
a year.

Mr. KING. Does 25,064 homicide arrests of criminal aliens ring
a bell?

Mr. STANA. Yes, it does. That was in the report.

Mr. KiNG. Thank you very much, Mr. Stana.

I thank all the witnesses. I regret I am out of time, and I yield
back the balance of whatever might be available.

Mr. GALLEGLY. I thank the gentleman from Iowa.

The gentlelady from California, Ms. Waters.

Ms. WATERS. Thank you very much, Mr. Chairman.

I would like to thank the witnesses for being here today to help
us better understand what our policies are.

I would like to direct this question to Mr. Heyman. I think you
would be the correct one. And maybe this was discussed before,
maybe everyone else knows; I don’t. How does a country indicate
its interest? Do we initiate invitations to countries, or do countries
apply, or how does this happen, for them to become a part of the
program?

Mr. HEYMAN. Thank you. No, it has not been discussed.

Countries indicate usually to the State Department officially that
they are interested in being designated a visa-waiver country. They
oftentimes will also approach the Department for technical discus-
sions about what the requirements are, how does one become des-
ignated. And then they must meet the obligations set forth by Con-
gress to be designated.

Ms. WATERS. I noticed that there are no African countries that
are part of the acceptable countries that are in the program. Do
you know if there have been any applications from any African
countries?

Mr. HEYMAN. No. And what I do know is that the countries have
not met the requirements as set by Congress at this point, and that
is probably why you haven’t seen them.

Ms. WATERS. All African countries that have applied have not
met the requirements?

Mr. HEYMAN. Those who have requested, and I don’t think we
have had very many.

Ms. WATERS. That have requested?

Mr. HEYMAN. Yes.

Ms. WATERS. Thank you very much.

I will yield to the gentlelady from California. She has some more
questions.

Ms. LOFGREN. Thank you to my colleague.

I just wanted to make a quick comment on Mr. King’s point, be-
cause I think there has been a lot of beating up of the Administra-
tion for its priorities. But there is an express requirement in 6 U.S.
Code 202 that directs the Department of Homeland Security to es-
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tablish, quote, “national immigration enforcement priorities and
policies.” And, for years, the appropriations bills have directed that
additional enforcement and funding for removal priorities, includ-
ing through Secure Communities and 287(g) and the Criminal
Alien Program, be directed toward removal of criminal aliens.

So I just thought it was worth getting that on the record. And
I thank the gentlelady for yielding. And we yield back our time.

Mr. GALLEGLY. Without objection, that will be added to the
record.

And I would like to thank all of our witnesses today and, again,
recognize Mr. Stana for his years of dedicated service. I know I
have had the honor of participating in many hearings where he has
testified.

And I want to say, for myself and I am sure the Committee, how
much we appreciate your public service and wish you well in your
retirement years. Lots of blue skies and green lights to you.

Mr. STANA. Thank you, Mr. Chairman. It has been a privilege to
work for GAO and for the Committee.

Mr. GALLEGLY. Thank you so much.

Without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for the witnesses,
which we will forward and ask the witnesses to respond as prompt-
ly as possible so that the answers can be made a part of the record
of the hearing.

Without objection, all Members will have 5 legislative days to
submit any additional materials for inclusion in the record.

And, with that, the Subcommittee stands adjourned. Thank you.

[Whereupon, at 3:02 p.m. the Subcommittee was adjourned.]
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Response to Post-Hearing Questions from David F. Heyman, Assistant
Secretary for Policy, U.S. Department of Homeland Security

Questiond#:

Topic: | VWP 1

Hearing: | Visa Waiver Program Oversight: Risks and Benelits ol the Program

Primary: | The Honorable Ted Poe

Committee: | JUDICTARY (HOUSE)

Question: As you know, Taiwan has made great strides in recent years to meet the
eligibility requirements for the U.S. Visa Waiver Program. Given this progress, would
you endorse a review by the Department of Homeland Security of Taiwan’s Visa Waiver
Program eligibility and encourage the State Department to nominate Taiwan as a
candidate to join the VWP as soon as possible? What is holding up this process?

Response: The Department of Homeland Security, in close coordination with the
American Institute in Taiwan, the Department of State, and the Department of Justice,
has been engaging the authorities on Taiwan on VWP issues since October 2010, when
Taiwan first met the low nonimmigrant visa refusal rate requirement for VWP eligibility.
Over the past year, Taiwan has undertaken significant efforts to improve its law
enforcement and document security standards to meet the strict requirements for VWP
eligibility. In addition to these measures, on December 20, 2011, Taiwan concluded the
last of the enhanced information sharing agreements required by section 217(c)(2)(F) of
the Immigration and Nationality Act, as amended by the Implementing
Recommendations of the 9/11 Commission Act of 2007. Specifically, Taiwan concluded
a bilateral Preventing and Combating Serious Crime Agreement.

Once Taiwan met these requirements, the Department of State determined that foreign
policy and operational conditions warranted nominating Taiwan for VWP designation.
On December 22, 2011, Secretary Clinton wrote to Secretary Napolitano to nominate
Taiwan for consideration for VWP designation. Following the State Department’s
nomination, DHS will now seek to initiate a comprehensive review to determine
Taiwan’s suitability to participate in the VWP, as U.S. law requires. This review,
including an in-depth site visit, will assess the impact Taiwan’s VWP designation would
have on U.S. security, law enforcement, and immigration enforcement interests.

The Department of Homeland Security fully recognizes the importance of the
relationship between the people of the United States and the people on Taiwan and, in
conjunction with the Department of State and through the American Institute in Taiwan,
will continue to work with the authorities on Taiwan regarding the requirements for VWP
designation.
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Question#: | 2

Topic: | VWP 2

Hearing: | Visa Waiver Program Oversight: Risks and Benelits ol the Program

Primary: | The Honorable Dennis Ross

Committee: | JUDICTARY (HOUSE)

Question: Can you explain if countries participating in the VWP provide information
that is more useful for thwarting terrorist travel than what the U.S. obtains from countries
where visas are required?

If we allow for the expansion of VWP, will that enable the U.S. to increase its share of
international travel? If so, do any of you have estimates on how many jobs may be
created by bolstering travel to the U.S.?

Response: VWP countries are required, pursuant to section 217(c)(2)(D) and (F) of the
Immigration and Nationality Act (INA), as amended by the Implementing
Recommendations of the 9/11 Commission Act of 2007 (9/11 Act), to conclude formal
information sharing agreements with the United States.

One of the required agreements commits VWP countries to providing lost and stolen
passport data to the U.S. government, either through INTERPOL or other mechanisms.
Primarily as a consequence of the VWP requirements, over 60 percent of all records held
in INTERPOL'’s stolen and lost travel document database come from the thirty-six VWP
countries. In comparison, most countries outside of the VWP rarely report lost and stolen
passport information to INTERPOL.

The other two information sharing agreements that the United States has signed with
VWP countries are designed to fulfill the requirement in section 217(c)(2)(F) of the INA,
as amended by the 9/11 Act, to share information regarding whether citizens and
nationals of the VWP country traveling to the United States represent a threat to the
security or welfare of the United States or its citizens. These agreements establish agreed
protocols for exchanges of information about persons considered to represent possible
threats to the people of the United States. Also, these agreements are in various stages of
negotiation and implementation, and some information has already been exchanged. As
implementation of these agreements proceeds, they will supplement the informal, ad hoc
sharing of information with formal mechanisms to promote more consistent exchange of
information with VWP countries, giving U.S. officials additional tools which can be used
to identify potential threats to U.S. interests.

The 9/11 Act also amended the INA to require VWP travelers to obtain advance
authorization to travel to the United States through the Electronic System for Travel
Authorization (ESTA). In general, an ESTA authorization is valid for up to two years.
Both VWP travelers and visa travelers are continually vetted against U.S. databases,
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Question#: | 2
Topic: | VWP 2
Hearing: | Visa Waiver Program Oversight: Risks and Benelits ol the Program
Primary: | The Honorable Dennis Ross
Committee: | JUDICTARY (HOUSE)

however, information held in ESTA is updated by travelers at least every two years,
while information obtained through the visa process is usually updated when the traveler
requires a new visa — which can be up to once every ten years for most VWP countries.

Besides strengthening homeland security through enhanced security standards and closer
and more systematized information sharing with foreign partners, the VWP also
contributes significantly to the economic security of the United States. Nearly two-thirds
of overseas visitors to the United States come from countries in the VWP, generating $60
billion in revenues for U.S. businesses each year. When new countries join the Visa
Waiver Program, the number of foreign visitors to the United States increases. More
visitors means more money spent on American goods and services. For example, annual
travel and tourism receipts from South Korean visitors after South Korea’s designation in
the VWP in late 2008 rose by as much as 1.6 billion dollars.
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December 12, 2011

The Honorable Elton Gallegly

Chairman

House Judiciary Committee

Subcommittee on Immigration Policy and Enforcement
Washington, DC 20515

The Honorable Zoe T.ofgren

Ranking Member

House Judiciary Committee

Subcommittee on Immigration Policy and Enforcement
Washington, DC 20515

Re:  For the hearing record, concerning the December 7, 2011 hearing on:
Visa Waiver Program Oversight: Risks and Benefits of the Program before the
House Judiciary Committee Subcommittee on Immigration Policy and
Enforcement

Dear Chairman Gallegly and Ranking Member Lofgren:

On behalf of the U.S. Chamber of Commerce, we would like to express our support for
expansion of the Visa Waiver Program. Of course appropriate safeguards to address
security concerns must always be a significant part of the program. The Chamber applauds
the Subcommittee for holding this hearing on a topic with direct impact to our nation’s
economic recovery, and requests that this letter be included in the hearing record.

The U.S. Chamber of Commerce is the world’s largest business federation, representing
more than three million businesses of every size, sector, and region across the United
States. As you are aware, the U.S. Chamber has long advocated for initiatives which
promote and facilitate travel to the U.S. for both business and tourism including expanding
the visa waiver program and improving the current B-1 and B-2 visa application process.

Travel and tourism is a small-business-centered sector that accounts for more than $700
billion in revenues and 7.4 million American jobs. When business visitors travel to the
U.S. to buy products or participate in conferences, training, and trade shows, they
strengthen America’s role as the center of innovation and global commerce. By increasing
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efficiency in the visa processing system and reversing the perception that the U.S. does not
welcome international travelers, the U.S. could restore its share of the travel market to its
2000 level of 17% and create an additional 1.3 million jobs by 2020.

Expansion of the Visa Waiver Program from its current state of 36 countries will help our
country gain back its 2000 share of the global travel market creating thousands of jobs for
American workers. In addition to increasing travel to the United States, expansion of the
Visa Waiver Program allows for greater information sharing between partnering countries
on a variety of important issues including national security.

Thank you for your consideration of this issue.

Sincerely,

Randel K. Johnson
Senior Vice President
Labor, Immigration and
Employee Benefits
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Croatia is in full compliance with these conditions having not only entered into all the relevant
arrangements with US government departments and agencies, but the Croatian government has
already started their implementation. In this regard, Croatia is ahead of many present or potential
VWP members, thus enhancing American homeland security.

However, Croatia has been excluded from the VWP because of a visa refusal rate slightly higher than
the one prescribed by current legislation. At present, 5.3% of Croatians are denied visas and 3% is
the present threshold. In absolute numbers it comes only to several hundred refused visa applications,
not thousands or tens of thousands! It should be noted that many countries joined the VWP when that
threshold was set significantly higher, which was then 10%.

The Secure Travel and Counterterrorism Partnership Act of 2011 changes this qualifying criterion by
abandoning visa refusal rates and introducing overstay rates, allowing countries with an overstay rate
of less than 3% to be included in the VWP. As significantly fewer than 3% of Croatians who come to
America stay longer than allowed on their visas, Croatia would be entitled to join the VWP.

Croatia is one of America's greatest allies in NATO and is fighting alongside the United States in
Afghanistan. In fact, Minnesota, as Croatia’s partnership state in the US, has its National Guardsmen
operating under Croatian command in Afghanistan and vice versa. Croatia is one of the main US
partners in South East Europe and will soon join the European Union. However, Croatian citizens
cannot enter the United States without a visa thus creating a sentiment among many of being a
second-class ally.

As President of the National Federation of Croatian Americans Cultural Foundation, 1 respectfully
request that your Committee express its support for the Republic of Croatia to be included in the Visa
Waiver Program and report out the bill to the Full House for consideration as soon as possible.

If the NFCA may be of additional assistance on this important matter for Croatia, please have a
member of your staff contact NFCA Executive Vice President Zvonk Labas at the address and
telephone noted above.

Thank you.

Bill Vergot

President

CC: Honorable John Conyers, Ranking Member

Judiciary Committee
US House of Representatives

BV:ijpf
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facilitating millions of international business exchanges and generating tens of billions
of dollars in international commerce.

Global business travel is a solid economic investment: GBTA estimates for every $1

increase in business travel spending by an organization, company profits increase by
$20 on average.

The Impact of the Visa Waiver Program on Travel

One of the primary objectives of the VWP is to facilitate legitimate travel without
jeopardizing security. The program has met this objective and then some. It is
estimated that from fiscal year 2005 through fiscal year 2010, over 98 million visitors
were admitted to the United States under the VWP —both leisure and business
travelers. In November of 2008, South Korea was added to the list of countries that no
longer require a visa to enter our country, allowing the state department to reallocate
those resources in other areas. Since then, we have seen a tremendous increase in the
number of South Korcan visitors to the U.S. mainland and the Hawaiian Islands. In
fact, since joining the program, the number of Korean travelers visiting the U.S. jumped
49 percent.

These are not insignificant numbers and clearly demonstrate the value of the VWP in
promoting and facilitating travel.

Importance of Business Travel to the Economy

The impact of international travel on the U.S. economy is well documented. What is not
as well known is the impact of business travel on the economy.

In the United States alone, direct spending on business travel will total nearly $250
billion in 2011. On their journeys, business travelers buy transportation services in the
air and on the ground, use taxis and rental cars, stay in hotels, eat in restaurants,
entertain clients, buy souvenirs for loved ones, attend conferences and meetings, and
spend on a host of other necessities. Sensible expansion of the VWP facilitates
international business travel which, in turn, drives economic growth and millions of
U.S. jobs.
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The reason is simple: when businesses are confident in a growing economy, they send
their employees on the road to secure even more business. This results in an increase in
sales for companies, necessitating the hiring of more staff to fill those sales, more
employees to accommodate the needs of business travelers and a ripple effect
throughout the economy.

The continued expansion of the VWP enhances the ability of our members and the
nation as a whole to travel internationally safely, securely and with greater case.

Promoting Efficient Business Travel thru the VWP

We believe H.R. 959, the “Secure Travel and Counterterrorism Partnership Act”
represents a major step towards opening business travel to the United States. We
support all reasonable efforts to expand the VWP and all mechanisms to provide an
efficient and secure system for promoting business travel to the United States.

On behalf of GBTA’s 5,000-plus members, we appreciate this opportunity to highlight
the impact of business travel on the U.S. economy and the importance of the VWP on
business travel globally. We applaud the Subcommittee’s efforts to examine this
important program.

For more than 40 years, GBTA has been the source for critical information concerning
the business travel industry. We look forward to sharing our expertise and working
with all stakeholders toward the goal of expanding the VWP and supporting
international business travel.
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