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CONTINGENT FEES AND CONFLICTS OF IN-
TEREST IN STATE AG ENFORCEMENT OF
FEDERAL LAW

THURSDAY, FEBRUARY 2, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 2:36 p.m., in room
2141, Rayburn Office Building, the Honorable Trent Franks (Chair-
man of the Subcommittee) presiding.

Present: Representatives Franks, Pence, Conyers, Scott, and
Quigley.

Staft present: (Majority) Holt Lackey, Counsel; Sarah Vance,
Clerk; (Minority) Heather Sawyer, Counsel; and Veronica Eligan,
Professional Staff Member.

Mr. FrANKS. Well, good afternoon and welcome to this Constitu-
tion Subcommittee hearing on contingent fees and conflicts of inter-
est in State attorney general enforcement of Federal law.

Without objection, the Chair is authorized to declare a recess of
the Committee at any time.

Again, I just want to welcome you all here today and appreciate
the Members at least on this side of the aisle for being here and
hope you guys can carry the day when the time comes.

The rule of law is not just a matter of what the law is. Who en-
forces the law and how they enforce it are also critically important.
The rule of law does not require only fair laws; it also requires that
tl;)olse laws are applied with integrity, consistency, and account-
ability.

Today’s hearing is about who should enforce Federal law and
how. Specifically, we ask whether Federal law should ever be en-
forced by trial lawyers seeking a contingent-fee payday.

Over the past 2 decades, there has been an increase in the phe-
nomenon of State attorneys general outsourcing their law enforce-
ment duties to contingency fee lawyers. These State AG’s will hire
a plaintiffs’ lawyer to sue a business for an alleged wrong on behalf
of all of the people of the State.

The contracts that these State AG’s enter with plaintiffs’ lawyers
are often secretive, lucrative, and ethically dubious. Often there is
no competitive bidding by various law firms to ensure that the tax-
payers received the best value possible for their legal representa-
tion. As a result, the contracts sometimes dramatically overcom-

o))



2

pensate the lawyers. Law firms representing the States have been
awarded contingency fees that equal as much as $90,000 per hour
of work performed on a case.

Many of these cases are not brought based on the independent
judges or judgment by analysis of the State attorney general as a
law enforcement official, but instead, outside trial lawyers generate
the cases and then pitch them to the State AG. In this way, the
lawyer’s interest in profit supplants prosecutorial discretion in de-
ciding when to enforce the law.

This trend is especially troubling because the plaintiffs’ lawyers
who bring these cases are often among the biggest donors to the
State AG’s election campaigns. State AG’s should be focused on de-
fending the public and enforcing the law, not on enriching their po-
litical benefactors in the trial bar. Giving unelected, unaccountable
trial lawyers a profit interest in enforcing the law leads to incon-
sistent law enforcement and troubling conflicts of interest. Law en-
forcement should not be motivated by profit.

I will use an example, imagine if a city decided that instead of
police officers, it would hire a private company to enforce its traffic
and parking laws and give that company a percentage of every
ticket that it wrote. Does anyone imagine that this would lead to
more consistent or fair application of the law?

To protect taxpayers from paying unduly high legal fees, to pre-
vent conflicts of interest and cronyism in law enforcement, and to
protect prosecutorial independence, the executive branch of the
Federal Government has banned Government agencies from hiring
outside counsel on a contingent-fee basis.

Despite this ban on Federal agencies entering contingency fee
contracts, certain statutes adopted by the late Democratic majority
in Congress empower State AG’s to enforce Federal laws by
outsourcing the work to trial lawyers on a contingency fee basis.
These provisions of law contradict the general Federal policy
against contingency fees by giving State AG’s power to enforce Fed-
eral laws without restricting them from outsourcing the work on a
contingency basis.

I expect today’s testimony will demonstrate contingency fee en-
forcement of State law by State attorneys general in the past has
been bedeviled by conflicts of interest and, in at least one case,
criminal convictions for corruption. Allowing State AG’s to enforce
Federal law on a contingency basis raises the specter of bringing
this corruption and conflict of interest to Federal law enforcement.

And so I look forward to the witnesses’ testimony on the pro-
priety of allowing State attorneys general to enforce Federal law on
a contingency basis and to any suggestions for how Congress can
protect prosecutorial independence and neutrality.

And with that, again I thank you all for being here, and I would
now yield to the Ranking Member of the Committee, in this case,
Mr. Conyers, for his opening statement.

Mr. CoNYERS. Thank you, Mr. Chairman. I am happy to be with
you again.

And I am particularly pleased to see our former colleague, Bill
McCollum of Florida, who spent many years on the Committee
himself. I welcome his presence today.
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There are a number of ways we can approach this subject, and
of course, each Member has his own interpretation of it. But just
starting on my statement, which I probably will not get to page 7
of an 11-page statement in 5 minutes, I will point out that the
Speaker of the House has authorized payment of up to $1.5 million
to outside counsel, a very prominent, conservative lawyer, to defend
the Defense of Marriage Act in court. And I am sure he will be in-
terested in what all of us think and say in the course of this hear-
ing.

Now, the most prominent case for hiring outside counsel, the
most famous to me, is the tobacco cases where R.J. Reynolds made
it clear about what they were trying to do, which was quite inap-
propriate, and we now went on through outside counsel and State
attorneys general to force the tobacco industry to compensate for
funds used to pay for the public health disaster caused by smoking,
a landmark case.

They also uncovered the industry’s corrupt practices, including
promotion of addiction through manipulation of nicotine levels and
efforts to recruit teenage smokers. 46 States eventually joined in
the litigation, resulting in a $200 billion payment by the tobacco
industry and also a requirement to dismantle many of the industry
groups that spearheaded the deliberate misinformation.

I have a number of other cases, the most recent being the former
Ohio Attorney General, Richard Cordray, who partnered with out-
side lawyers to reach a $475 million settlement on behalf of Ohio
investors who were deliberately misled by Merrill Lynch. The attor-
ney general Cordray also reached a $700 million agreement with
AIG over investor losses, helping to recoup funds lost by the Ohio
Public Employees Retirement System and the State Teachers Re-
tirement System.

Then we have the Zyprexa case in South Carolina, a $45 million
settlement.

And we had the Louisiana attorney general have outside counsel
challenge the tobacco industry in his State.

In addition, I would like to include in my statement a memo from
the Center for Justice and Democracy, which outlines probably
more than a dozen other important cases brought by State attor-
neys general with outside counsel.

With that, Mr. Chairman, I will conclude my statement and
thank you very much.

[The information referred to follows:]
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EXAMPLES OF IMPORTANT CASES
BROUGHT BY STATE ATTORNEYS GENERAL

(January 30, 2012)

TOBACCO

In partnership wilh privale altorneys, AGs in 46 siates settled with the tobacco industry in 1998, whereby the
tobacco industry paid more than $200 billion. The attorneys and AG’s were not only able to force the
tobacco industry to reimburse state funds expended to deal with one of the biggest public health disasters in
modert times, they were also able to expose the industry’s corrupt practices, uncovering for the first time
how it promoted addiction through manipulation of nicotine levels, engaged in a secret campaign to hook
teens and even pre-teens and lied to government officials and the public.

Had state AGs not joined forces with private counsel, cascs against the tobacco industry would have never
succeeded. In a famous mento, R.J. Revnolds lawyer J. Michael Jordan, explained: “[TThe aggressive posture
we have taken regarding depositions and discovery in general continues (o make these cases exlremely
burdensome and expensive for plaintiffs’ lawyers, particularly sole practitioners. To paraphrase General
Patton, the way we won these cases was not by spending all of Reynolds’ money, but by making that other
son of a bitch spend all his.”'

Many retainer agreements between AGs and private firms were made public, usually showing a standard
contingeney fee of around 15 percent, lower than typical 1/3 arrangements, despite the huge risks and the
small likelihood of a plaintiff win? Yet when the industry began to scttle thesc cases, most private counsel
gave up the contrucled [oe and amisbly sgreed, along with the wobacco industry, to atbitrated foe decisions.

In annourcing the first fee award to attormeys in Florida, Texas and Mississippi in Decernber 1998, to be paid
by the lobacco companies over a minimum of 10 years, labor mediator and panel Chairman Joho Cathoun
Wells said, “[N]otwithstanding all the efforts by individuals who committed years of their lives to achieving
progress on this issue, without these outside counsel, there would be no multibillion-dollar setilemnents for the
states to re}imburse tobacco-related health expenses and provide funds for educational efforts to reduce youth
smoking.”

POULTRY FARMS

1ir June 2003, then-Oklahoma Attorney General W.A. Drew Edmondson sued Arkansas poultry farmers,
including industry giant Tyson Feods, Inc., for polluting the linois River with chicken waste and hazardous
chemicals. 'I'he suit was brought under the federal Superfund law and other state statates.” Edmondson
brought on a consortium of eutside firms on a contingency tee basis because his office could not undertake
the expense of handling such major litigation.® When the defendants’ challenged this arrangement, the court
dismisseg the motion, allowing the suit to continue with the help of outside counsel.” The case is still
pending.



HYTRIN

In July 2005, 18 Attorncys General seitled charges of antitrust and consumer protection law violations
brought against Abbott Laboratories and Geneva Pharmaceuticals Inc. for $30.7 million.” Of that amount,
$28.7 million went to consumers and third-party payers. The remaining $2 million reimbursed state agency
claims and litigation costs incurred by Florida, Kansas and Colorado, states that led the investigation and
initiated the AG suit."

REMERON

In August 2005, a federal court approved a $36 million settlernent between Attorneys General from 50 states,
the District of Columnbia and other U.S. temtm ies and Organon USA Ine. and parent company, Akzo Nobel
N.V., over the anti-depressant drug Remeron.”! OF the $36 million, $8.6 million compensated consumers for
amounts they overpaid for Remeron.'”

PREDATORY LENDING

In January 2006, 49 states and the District of Columbia cntered inte a settlement agreement with Ameriquest
Mortgage Company over alleged illegal lending practices.”” Under the settfement, Ameriquest agreed to pay
$295 million to consumers and $30 million to the Attomeys General to cover costs and fund consumer
cducation and consumer protection enforcement programs.' The agrecment also compelled Ameriquest to
make sweeping reforms of its business practices. '

LEAD IN CHILDREN’S JEWELRY

In April 2006, then-California Attorney General Bill Lockyer announced a settlement with U.S. retailers and
distributers over lead levels in costume jewelry.'® Under the agreement, retailers and suppliers had to stop
sales in California of any product not meeting the strict lead-content standards. "" The retailers also pledged
to pay a total of $1.9 million, with $325,000 earmarked for consumer education about the dangers of heavy
metal exposure and $250,000 set aside for a jewelry-testing fund.

PAYDAY LENDERS

In November 2006, West Virginia Attorney General Darrell MeGraw reached settlements with 18 Internel-
based lenders who alh,gedlv made “payday loans” to West Virginia consumers without being licensed to do
business in the state.® Under the settlements, the compames agreed to quit doing business in West Virginia,
pay refunds to cansumers and cancel their debts. "

BILLING PRACTICES

In December 2006, 16 Attorncys General, led by then-California Attomney General Bill Lockyer, settled a
lawsuit with JPMorgan’s Chase Bank and Trilegiant Corp. over deceptive billing practices.” Under the $14.5
million settlement, Trilegiant and Chase agreed to clearly disclose all terms of any [ree Lrials and woere barred
from characterizing tuture advertising solicitations as “rewurd” or “rebate” offers.® Chase and Trilegiant
also pledged to pay the settling states for attorneys’ fees and investigation and litigation costs, and/or
consumer protection enforcement funds, consumer education, litigation or local consumer aid and other uses
permitted by state law, at the discretion of each state Attorney General,”

BAYCOL

In January 2007, 30 Attomeys General settled with Bayer Corporation over its marketing of Baycel, a
dangerous “statin” drug.® An $8 million scttlement was reached, with the monies used by the states for
attorneys” fees and other costs of investigation and litigation, consurmer protection enforcement funds,
consurmer education, litigation or local consumer aid funds or other }:n_lrposes.24
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ANNUITIES

In Getober 2007, Minnesota Attorney (General Lort Swanson settled a fawsuit against Allianz Life Insurance
Company for marketing and selling S259 million werth of unsuitable long-term annuities te seniors.” The
settlement, among other things, established a restitution process tn review sales to more than 7,000
Minnesota seniors.>*

ZYTREXA

L October 2008, 33 State Attorneys General announced 4 $62 million settlement agreement with Eli Lilly
over its marketing of the anti-psychotic drug Zyprexa,?” with the manies to be used by the states for
attorneys’ fees and other costs of investigation and htigation, consumer protection enforcement funds,
consumer education, litigation or local consurmer aid funds or other purposes.”® Under the settlement, Lilly
was also required to spend six years implementing major changes in how it marketed Zyprexa.”

Rather than participate in the 2008 settlement, several State AGs achieved justice by pursing individual
lawsuits againat Lilly with the help of outside counscl. For cxample, in October 2009, South Carolina
reached a $45 million settlement over the drugmaker’s Zyprexa marketing practices, with Lilly paying over
$37 million for Medicaid/Slate Health Plan reimbursernent and consumer protecuon and pledping W institute
significant changes in how it marketed Zyprexaj” As then-South Carclina Attormey General Henry
McMaster explained when announcing the settlement, *“I'he Eli Lillv case was handled on a contingent basis
by special counsel appointed by the attorney general. Special counsel paid and incurred all up front costs
associated with bringing the case, and their expertise in similar pharmaceutical litigation was instrumental in
its successful resolution,”’

Similarly, in April 2010, Louisiana Attorney General Buddy Caldwell announced a $20 million setflement
over Lilly’s Zyprexa, with nearly $17 miltion going to the state’s general fund, $3 million reimbursing the
state’s Medicaid fund and the company pledging to significantly change the way it marketed Zyprexa,™
Lilly also agreed to pay private counsel’s fees in addition to the state’s $20 million recovery. ™

SECURITIES FRAUD

In August 2009, a federal court approved a $475 million sccurities class action settlement between then-Ohio
Attorney General Richard Cordray and Merrill Lynch, which allegedly, ameng other things, “made
materially false and misleading staternents in its financial statements concerning its exposure to residential
mortgage-related debt, including subprime and collateralized debt obligations.”*" Quside attorneys served
as co-lead counsel in the Litigation. ™

Later that year, AG Cordray announced a $400 million securities class action setilement for investors harmed
by Marsh & McLennan Companies, Inc., Marsh Inc. and former company executives Jefirey Greenberg and
Roger Egan (collectively “Marsh™).”® "Ihe agreement, negotiated by Cordray and New Jersey’s Attomey
General, held Marsh accountable for “failure to disclose a scheme that generated substantial eamings from
illegal, anticompetitive arrangements with insurance carriers.”™ The settlement received final court approval
in December 2009.%

In July 2010, Cordray announced a proposed settlement of $725 million with AIG over investor losses from
the company’s participation in an “illegal, industry-wide market division scheme involving the payment of
improper *sleering’ vonlingent commissions as well as bid-rigging and accounting fraud ** Private counsel
represented the lead plaintiffs (the Chio Public Employees Retirement System, the State Teachers Refirement
System of Ohio and the Ohic Police and Fire Pension Fund), along with the Ohic AG, in the class action
suit.”® The court granted preliminary approval of the settlement in Qctober 2011. As of January 2012, the
agreement had not been finalized.*



TFT-LCD FANELS

in December 2011, a multi-state group of eight Attorneys General and private cluss action allorneys reached
a $553 million settlement with seven major technology corporations, which allegedly conspirad to fix prices
of thin film transistor-liquid crystal display {1FT-1.CD) screens used in televisions, computer monitors and
laptops.”? According to New York Attorney General Eric Schneiderman, “Up ta $501 million will be
available for partial refunds to compensate consumers residing in 24 states and the District of Columbia who
purchased products containing TFT-LCD panels during the period beginning January 1, 1999 and continuing
through December 31, 2006,

-~

RISPERDAL

In January 2012, Texas Attomey General Greg Abbott secured a $158 million settlement with Juhnson &
Johnson over its marketing of the anti-psychotic drug Risperdal.** “Today’s agreement sends a strong
message that the State will pursue those who defraud Texas taxpayers,” Abbott said in a statement. *“Johnson
& Johnson’s scheme to profit from the Medicaid program by averstating the safety and effectiveness of an
expensive drug and improperly influencing officials ended up costing taxpayers millions of dollars.”™ The
settlement will be allocated to the state, the federal government (since it provided Medicaid reimbursements),
the whistieblower whasc lawsuit scrved as the basis for the Texas case and his attomeys,46
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Mr. FRANKS. And I thank the distinguished former Chairman,
and without objection, other Members’ opening statements will be
made part of the record.

Let me also add my welcome to Mr. McCollum. He is someone
that was never a colleague while I was here but certainly someone
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I hold to be a friend, and he is, as the former Chairman said, no
stranger to this Committee.

Bill McCollum, a partner at the law firm of SNR Denton, was a
20-year Congressman from Florida and a Member of the Judiciary
Committee. From 2007 to 2011, Mr. McCollum served as Attorney
General of the State of Florida where he spearheaded passage of
the Transparency in Private Attorney Contracts legislation which
requires Florida’s attorney general to conduct open bidding for con-
tingency fee contracts and provides for caps on potential attorney’s
fees.

Our second witness is Professor Amy Widman or Widman?

Ms. WiDMAN. Widman.

Mr. FRANKS. Widman. Forgive me. Professor Amy Widman of
Northern Illinois University College of Law. Professor Widman
teaches torts, administrative law, and legislation. Her academic in-
terests include research and writings on State attorney general
enforcemenr of Federal law. And we appreciate you being here,
Professor.

Our final witness is Mr. Jim Copland, Director of the Center for
Legal Policy at the Manhattan Institute for Policy Research. Mr.
Copland has researched and written on the problems associated
with State attorneys general outsourcing law enforcement work on
a contingency fee basis.

Each of the witnesses’ written statements will be entered into
the record in its entirety. And I would ask that each witness sum-
marize his or her testimony in 5 minutes or less, and to help you
stay within that timeframe, there is a timing light on your table.
When the light switches from green to yellow, you will have 1
minute to conclude your testimony. When the light turns red, it
signals that the witness’ 5 minutes have expired.

Before I recognize the witnesses, it is the tradition of this Sub-
committee that they be sworn. So if you would please stand.

[Witnesses sworn. ]

Mr. FRANKS. Thank you and be seated.

Now, I would recognize our first witness, Mr. McCollum, for 5
minutes.

TESTIMONY OF THE HONORABLE WILLIAM McCOLLUM, JR.,
FORMER FLORIDA ATTORNEY GENERAL, PARTNER, SNR
DENTON

Mr. McCoLLuM. I had a great pleasure of being on this Com-
mittee, as you noted, for a number of years. While you and I didn’t
serve, I have a great respect for you. Former Chairman Conyers,
I guess Ranking Member, you were my very first Chairman, Sub-
committee Chairman. You may remember, 1981-1982. And I have
a lot of fond memories of those days. Congressman Scott and I did
a lot of business together. It may sound strange. Democrats and
Republicans actually worked together. At least when I was here on
this Committee, we did. I hope you still do.

I am here today, Mr. Chairman, to represent the U.S. Chamber
of Commerce and the U.S. Chamber of Commerce’s Institute for
Legal Reform in discussing the issue you have asked us to talk
about, and that is the role of the State attorneys general in Federal
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law enforcement today and the contingency fee contracting issue
that goes with that.

I have had, as you might imagine, quite an experience with that,
as recently as these 4 years you described. I was Florida’s Attorney
General, and I think I have a pretty good perspective on it.

And what I am concerned about and what concerns me the most
is that over the last few years, there has been a considerable ex-
pansion of Federal law that provides State attorneys general with
new powers, some of it unexercised, maybe not very publicly
viewable or visible because of that. But the burdens potentially for
business and the public with this duplication of Federal and State
enforcement can be significant, and the potential for abuse is also
significant, especially if there are contingency fee contracts with
private plaintiff's attorneys associated with it.

I worry about pay for play—the possibility of it. The appearance
of it is even worse. And that is what I have seen in activities of
some of my former colleagues as State attorneys general. The con-
cern that the public perception, when you make these deals out of
the public scrutiny, that something hanky-panky is going on is
really great.

And so I have had to attempt to address that. In a couple min-
utes, I am going to come back to the specifics of what I did in Flor-
ida and what I am promoting as a model program for contingency
fee contracts, which you might wish to examine.

But first, I want to comment broadly on the fact that there are
three things that I think the Subcommittee particularly should
look at in examining this question. I think you should consider how
to create a balanced legal system, one that protects the public with-
out creating incentives for unnecessary litigation that impose enor-
mous burdens on private businesses and consumers, the risk and
burdens for business and the public of the continuing expansion of
legislative authority, and the need for transparency, fee caps, and
other safeguards on the occasions when contingency fee contracts
are used.

Let me say at the outset that there are several new laws, the
Consumer Product Safety Improvement Act of 2008, a provision
that expanded the opportunity for State AG’s in HIPPA, truth in
lending, and most recently the Dodd-Frank bill, which disturbs
most people—the potential of that—the most.

And just briefly on Dodd-Frank for a moment, it expands, as you
know, the law in the area they call the Consumer Financial Protec-
tion Bureau. Mr. Cordray is now in charge of that, a former col-
league of mine, attorney general. And the powers given to the
States to enforce are explicit, and they are expected to be utilized.
And there are questions about the definition of what is in fact a
consumer violation under that law. It could be deceptive. It could
be unfair, which are two terms that we have a lot of use in all of
the State laws. But there is a new term called “abusive.” An abu-
sive act is not defined. I am sure that the bureau will eventually
promulgate a regulation or rule trying to define it.

I worry—and you should too, I think—that there could be a pro-
liferation of interpretations even of that rule in the State attorney
general’s efforts to gain traction in enforcing this.
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But in the limited time I have, let me summarize what I think.
I think that this Subcommittee should consider whether or not this
continued expansion is a good idea of giving more power to State
attorneys general in other areas of law, whether or not the Federal
rule, which is an executive order that exists today that prohibits
Federal agencies from contracting on a contingency fee basis should
be the rule, maybe implemented as a contingent rule with all of the
powers that are given to the State attorneys general so they don’t
have the power to go out and hire plaintiff’s attorneys just as the
Federal agencies cannot.

Or if you consider the way we are doing business now, I would
suggest that the model Transparency in Private Attorney Con-
tracting Act, which is modeled after a law that I wrote first as a
regulation in my office and then got passed in 2010 in the State
of Florida—that particular law is one which provides for some lim-
its. It provides, first of all, that the State attorney general has to
find that they don’t have the ability, they don’t have the resources,
they don’t have the capability in-house of doing the litigation.

Secondly, they have to do competitive bidding under their own
rules.

Third, there has to be a determination that is posted that people
can see when they do this competitive bidding.

Third—fourth, I guess it is. We have caps in any contract with
a private attorney of fees, a total cap of $50 million per matter, but
underneath that, it is a scale of 25 percent of the first $10 million,
and then for each $5 million, it scales down 20 percent, 15 percent,
down to 5 percent of the balance. We figured that on $1 billion re-
covery, which is very large for a State attorney general to have,
you would wind up with the potential of having attorney fees of
$50 million. Roughly that is what it equates to, $1 billion recovery.

Now, I got involved and interested in this in Florida because of
the tobacco case that Mr. Conyers pointed out. Back in 1994, Flor-
ida was one of the early States to bring tobacco. It did use plain-
tiff's attorneys. It used 11 different law firms. It settled earlier
than anyone else. And in the settlement process, the attorneys got
$3.4 billion.

And what is it that is wrong about that?

Well, the taxpayers didn’t get their—you know, they should have
gotten a bigger take of that. We shouldn’t be paying $3.4 billion in
a settlement like that. That is way too much in attorney’s fees.

And secondly, it had a terribly bad appearance. The public dis-
taste for that was extreme. Former Governor, Lawton Chiles, a
Democrat, was outraged when he realized what had happened. But
in reality, that is what happened.

And so I promulgated this idea and the model has been expanded
a bit. And today I would like to suggest that those caps and that
provision, along with some control provisions, are in this model.
And I don’t believe it is in the record. I am not sure that it came
up with my testimony. I would like to submit a copy of the model
act for the record, if I could, Mr. Chairman.

Mr. FRANKS. Thank you, Mr. McCollum. Without objection, it will
be entered into the record.

[The information referred to follows:]
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MODEL TRANSPARENCY IN PRIVATE ATTORNEY CONTRACTS ACT
Section 1. Title

This Act may be known as the Transparency in Private Attorney Contracts (TIPAC)
Act.

Section 2. Definitions
As used in this section, the term:

A, “Government attorney” means an attorney employed by the State as a staff
attorney in the Attorney General’s Office.

B. “Private attorney” means any private attorney ot law firm.

C. “State” means the State of [insert name of state], including state officers,
depattments, boards, commissions, divisions, bureaus, councils, and units of
organization, however designated, of the executive branch of state government, and
any of its agents,

Section 3. Procurement

A, The Attorney General may not enter into a contingency fee contract with a
ptivate attorney unless the Attorney General makes a written determination prior to
enteting into such a contract that contingency fee representation is both cost-effective
and in the public interest. Any wtitten determination shall include specific findings
for each of the following factors:

)  Whether there exist sufficient and appropriate legal and financial
resources within the Attorney General’s office to handle the matter.

(i) 'Lhe time and labor required; the novelty, complexity, and difficulty of
the questions involved; and the skill requisite to perform the attorney
services properly.

(@) The geographic area where the attorney services are to be provided.

(iv)  The amount of expetience desired for the particular kind of attorney
setvices to be provided and the nature of the private attorney’s
experience with similar issucs or cases.
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B. If the Attorney General makes the determination described in subsection (A.),
the Attorney General shall request proposals from private attorneys to represent the
State on a contingency fee basis and draft a written request for proposal from private
attorneys and post this request for proposal prominently on the Attorney General’s
website, unless the Attotney General determines that requesting proposals is not
feasible under the circumstances and sets forth the basis for this determination in
writing.

Section 4. Contingent Fees

A. 'The Attorney General may not enter into a contingency fee contract that
provides for the private attorney to receive an aggregate contingency fee, exclusive of

®  Twenty-five percent of any recovery of up to $10 million; plus

iy Twenty percent of any portion of such recovery between $10 million and
$15 million; plus

@iy  Tifteen percent of any portion of such recovery between $15 million and
$20 million; plus

iv)  Ten percent of any portion of such recovery between $20 million and
$25 million; plus

(v)  Five percent of any portion of such recovery exceeding $25 million.

In no event shall the aggregate contingency fee exceed $50 million, exclusive of
reasonable costs and expenses, and irrespective of the number of lawsuits filed or the
numbet of ptivate attorneys retained to achieve the recovery.

Section 5. Control

A. 'The Attorney General shall not enter into a contract for contingency fee
atterney services unless the following requitements are met throughout the contract
period and any extensions thereof:

()  The government attorneys shall retain complete control over the course
and conduct of the case.
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(i) A government attorney with supervisory authority shall be personally
involved in oversecing the litigation.

(i) The government attorneys shall retain the authority to reject any
decisions made by outside counsel.

(iv)  Any defendant that is the subject of such litigation may contact the lead
government attorneys directly, without having to confet with
contingency fee counsel.

(v} A government attotney with supervisory authority for the case shall
attend all settlement conferences.

(vi) Decisions regarding settlement of the case shall be reserved exclusively
to the discretion of the government attorneys and the State.

B. The Attorney General shall develop a standard addendum to every contract for
contingent fee attorney services that shall be used in all cases, describing in detail what
is expected of both the contracted private attorney and the State, including, without
limitation, the requirements listed in (A)(@)-(vi), inclusive.

Section 6. Oversight

A. Copies of any cxecuted contingency fee contract and the Attorney General’s
written determination to enter into a contingency fee contract with the private
attorney shall be posted on the Attorney General’s website for public inspection
within 5 business days after the date the contract is executed and shall remain posted
on the website for the duration of the contingency fee contract, including any
extensions or amendments thereto. Any payment of contingency fees shall be posted
on the Attorney General’s website within 15 days after the payment of such
contingency fees to the private attorney and shall remain posted on the website for at
least 365 days thereafter,

B. Any private attorney under contract to provide services to the State on a
contingency fee basis shall, from the inception of the contract until at least 4 years
after the contract expires ot Is terminated, maintain detailed current records, including
documentation of all expenses, disbursements, charges, credits, underlying reccipts
and invoices, and other financial transactions that concern the provision of such
attorney services. The private attorney shall make all such records available to the
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Attorney General, where they will be available for inspection and copying upon
request in accordance with [insext relevant sections of state Open Records statute].
The Atiorney General may take treasonable steps to protect the evidentiary privileges
of the State when producing these records under [relevant state Open Records
statute]. Tn addition, the private attorney shall maintain detailed contemporaneous
time records for the attorneys and patalegals working on the matter in increments of
no greater than 1/10 of an hour and shall promptly provide these records to the
Attorney General, upon request.

C. By February 1 of each yeat, the Attorney General shall submit a repott to the
President of the Senate and the Speaker of the House of Representatives describing
the use of contingency fee contracts with private attorneys in the preceding calendar
year. ‘The Attorney General may take reasonable steps to protect the evidentiary
privileges of the State when producing this report. At a minimum, the report shall:

()  Identfy all new contingency fee contracts enteted into during the yeat
and all previously executed contingency fee contracts that remain cutrent
during any part of the year, and for each contract describe:

(8)  The name of the ptivate attorney with whom the department has
contracted, including the name of the attorney's law firm;

()  The natute and status of the legal matter;
(c)  The name of the parties to the legal matter;
(d)  The amount of any recovery; and

(&)  The amount of any contingency fee paid.

()  Include copies of any written determinations made under subsections
(3)(A) and (3)(B) during the year.

Section 7. No Expansion of Authority

Nothing in this Act shall be construed to expand the authiority of any state agency or
state agent to enter into contracts where no such authority previcusly existed.

Section 8. Effective Date

Mr. McCoLLuM. Thank you.
[The prepared statement of Mr. McCollum follows:]
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Testimony of the Honorable Bill McCollum
On Behalt of the U.S. Chamber of Commerce and the U.S. Chamber Institute for Legal Reform
Before the Subcommittee on the Constitution ol the Committee on the Judiciary
United States Housc of Representatives
February 2, 2012
Introduction
Chairman Franks, Ranking Member Nadler and Members of the Subcommittee, on behalf
of the United States Chamber of Commerce and the U.S. Chamber Institute for Legal Reform,
thank you for allowing me the privilege to appear this afternoon to testify on what | believe are
some very important issues [acing our legal system. The views expressed in this testimony are

ny own.

The U.S. Chamber Institute for Legal Reform (ILR) is an affiliate of the U.S. Chamber of
Commerce dedicated to making our nation’s legal system simpler, fairer and faster for everyone.
Founded by the Chamber in 1998 to address the country’s litigation explosion, IL.R is the only
national legal reform advocate to approach reform comprehensively, by working to improve not
only the faw, but also the legal climate. The U.S. Chamber of Commerce is the world’s largest
business federation, representing the interests of more than three million businesses and

organizations of every size, sector and region.

In recent years several federal laws have given enforcement authority to state attorneys
general. The most recent are enforcement provisions pertaining to the Consumer Financial
Protection Bureau in the Dodd-Frank law. As a former Attorney General of Florida and a former
member of Congress, 1 believe [ have the experience and perspective to speak authoritatively on

the subject of state attorneys gencral enforcing federal law and their use of contingency fec



20

plaintiff counsel. I am concerned that the expansion of state authority to enforce {ederal law has
the potential to crcate much greater and unnecessary burdens for businesses and the public. This
is especially the case if state attorneys general contract with private attorneys on a contingency

fee basis to bring enforcement actions under this authority.

[ am also very concemned that, when state attorneys general elect to retain contingent fee
plaintiff counsel to pursue litigation on behalf of the state, there is a substantial risk of, and
opportunity for, “pay-to-play” schemes and other types of abuse in which political contributions
from plaintiff firms are traded for contingent {ee contracts. At the very least, use of such counsel
without proper safeguards can give the appearance of impropriety and undermine public
confidence in our legal system. State attorneys general should only enter into private attorney
contingency fee contracts when their own office does not have the expertise or ability to handle a
matter and the AG cannot locate an appropriate outside counsel to handle the matter on an hourly
fee/non-contingency basis. Then only with complete transparency, a competitive bid process and

caps on attorney fees, should contingency fee counsel be retained.

There are three very important issues that | believe the Subcommittee should consider:
(1) how to create a balanced legal system — one that protects the public without creating
incentives for unnecessary litigation that imposes enormous and unnecessary costs on businesses
which must be, and are, passed on to consumers; (2) the risks and burdens for business and the
public from the continuing expansion of the legisiative authority for state attorneys general
(“State AGs”) to enforce federal laws concurrently with federal law enforcers; and (3) the need
for increased transparency, {ee caps, and other safeguards on those occasions where State AGs
deem it necessary to utilize private scctor contingent fee attorneys to pursue litigation on behalf

of a state. Hopefully, such occasions will be rare.

-2-
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In addition to their underlying state enforcement powers, State AGs are increasingly
recciving the authority to enforce federal laws which can be duplicative and unnceessary. All of
you understand the importance 1o business of being able to know the rules of the road, the
standards under which businesses are required to operate. Unfortunately, a state attorney
general, empowered by federal law, but who operates completely independent of any federal
checks and balances, can add significant uncertainty and costs to a business community that
needs predictability and reliability. This problem is cxacerbated when an AG retains private

plaintiff’s counsel to enforce federal law on a contingency fee basis.

I wrote and promoted the Transparency in Private Attorney Contracts (TiPAC)
legislation, which was enacted in Florida. 1 strongly support this law that requires Florida’s
Attoroey General to conduct open bidding for contingency fee contracts and provides for caps on
potential attorneys’ fees. | belicve that our nation would be well-served if such a standard was
adopted nationally through the action ol all state legislatures and through federal law requiring
state attorncys general to follow TiPAC guidelines whenever they choose to usc contingency fec

outside counsel to enforce federal laws.

State AG Enforcement Authority

As the former Attorney General of Florida, 1 know firsthand the vital role that State AGs
play as both the chicf law enforcement officer and the chief lawyer for their respective states. T
have tremendous respect for the work my former colleagues do to keep our communities safe
and secure. The scope of the issues over which the State AGs have jurisdiction has increased
substantially in recent years. In addition to the traditional arcas of consumer protection and

criminal law enforcement, attorneys general are now considering such subjects as reviewing
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corporate mergers [or antitrust compliance, investigating healthcare companies for Medicaid

fraud and delving into encrgy policy issues.

As State AG jurisdiction is expanding on the state level, Congress is increasingly
deputizing State AGs to enforce federal law. For example, the Consumer Product Safety
Improvement Act of 2008, the American Recovery and Reinvestment Act of 2009 (HIPPA
enforcement), the Omnibus Appropriations Act of 2009 (Truth in Lending Act enforcement), and
the Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 all contain language
that provides State AGs with enforcement authority. These are but a few examples of the myriad
federal laws that allow State AG enforcement. This trend is certainfy continuing in the current

Congress.]
Dodd-Frank

Earlier this month, President Obama took the unusual and controversial step of making
what the White House asserts is a “recess” appointment of Richard Cordray to be the Director of
the Consumer Financial Protection Bureau (“CFPB™). The issue of whether the appointment
itself is constitutionally valid is a matter that I will leave for debate by other parties. What can
not be disputed is that, with a new Director in place, the CFPB is now exercising its powers over
nonbank financial institutions under the Dodd-Frank Act to the full extent of the law. In addition

to creating a new federal consumer regulator with extremely expansive regulatory and

" For example, each of the foltowing bills introduced in the 112 Congress would grant State AGs the authority
to enforee additional portions of federal law: the Commercial Privacy Bill of Rights Act of 2011, S. 799, § 403; the
Consumer Rental-Purchase Agreement Act of 2011, S. 881, § 1016(b); the e-KNOW Act, S. 1029, § 215(i); the
Personal Data Privacy and Security Act ol 2011, 8. 1151, § 203(c) (refated bills — 8. 1408, Data Breach Notification
Act, S. 1535, Personal Data Protection and Breach Accountability Act); the Location Privacy Protection Act of
2011, S.1223, § 3; the Children's Sports Athletic Equipment Safety Act, H.R. 1127, § 5(c) (related bill S. 601); the
Motor Vehicle Owners Right to Repair Act of 2011, ILR. 1449, § 5; the Consumer Rental Purchase Agreement Act,
T1.R. 1388, § 3 (amending Section 1016 of the Consumer Credit Protection Act); and the SAFL Data Act, ILR.
2577, § 4(c) (related bills - HLR. 1707, H.R. 1841, . 1207).

4 -
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enforcement powers, the Dodd-Frank Act conferred broad authority on state attorneys general to
enforce the new federal standards imposed by the Act. For example, a Statc AG may bring a
lawsuit to enforce the Dodd-Frank Act’s consumer protection provisions, as well as to enforce
any regulations issued by this new federal regulator pursuant to the Dodd-Frank Act
(enforcement actions also may be brought by other State regulators against companics doing

business in the state).

A broad range of remedies are available in these lawsuits, including damages, rescission
or reformation of contracts, injunctive relief limiting the company’s activities or functions, civil
penalties, restitution, disgorgement of unjust enrichment, refunds or return of property, and
requiring public notification of the violation. The State AG must consult with the federal
regulator before bringing an enforcement action (unless there is an “emergency,” in which case
consultation is not required).” Furthcrmore, it is important to note that this is only a consultation
requirement and that the CFPB does not have an explicit ability to stop a State AG’s enforcement

activity under the CFPB’s regulations.

The power conferred on State AGs is extremely broad, especially with regard to
businesses other than federally-chartered financial institutions. That is because the statute
generally prohibits any business subject to the Act from engaging in “any unfair, deceptive, or
abusive act or practice” and prohibits “any person” froin “recklessly providing substantial
assistance” to the violation of the Act by a business subject to the Act’s requirements. Becausc
the statutory terms are very broad, they give State AGs a large amount of discretion in labeling
something a “violation of the Act.” Similarly, while a body of FTC and state consumer

protection case law has developed as to what constitutes an “unfair” or “deceptive” practice,

2 With respeet 1o federally-chartered banks and savings associations, State AGs” authority is limited to enforcing
regutations issucd by the federal consumer regulator; the AGs cannot enforee provisions of the statute itself.

-5
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there is no federal precedent upon which to draw as to what constitutes an “abusive” practice.
The lack of a standard for what constitutes an “abusive” practice allows for tremendous
subjectivity and creates great opportunities for mischief. No doubt it will generate much

litigation and appellate review.

In addition, the coverage of the final Dodd-Frank consumer provisions is extremely
broad, reaching far beyond financial services businesses to numerous “Main Street” companies
that engage in an activity falling within the statute’s broad definitions because it is ancillary to
their principal business. For example, coverage — based on the key statutory terms “covered
person” and “service provider” — is triggered by “extending credit,” providing financial advisory
services, issuing stored value cards, and providing data processing services to financial

institutions, among other things.

As Attorney General of Florida while the Dodd -Frank legislation was pending, T joined
many of my fellow State Attorneys General in urging Congress to provide states with concurrent
authority to enforce federal law and lcave existing state consumer powers alone. My concern
was to avoid inappropriate federal limitations on legitimate state enforcement powers. But I was
— and continue to be — concerned that giving broad generalized authority to the state AGs (like
that contained in the final version of Dodd-Frank) creates risks of both uncertainty and abuse.
While regulations adopted by the CFPB could offer definitions of “abusive” and “violation of the
Act,” Statc AGs could still adopt differing interpretations from cach other and from the CFPB
itself, as to what constitutes an “abusive” practice or a “violation of the Act” leaving businesses
uncertain about the legal standards with which they are required to comply and burdened with

the cost of litigation that is bound to proliferate until courts settle definitional issues.
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Second, small business owners frequently rely upon consumer credit products — credit
cards, mortgages on personal property, auto loans, etc. — to provide the capital that their
businesses need. Interpretations of the Dodd-Frank Act or regulations issued thereunder that
restrict the availability of these products therefore could have the effect of eliminating, or
making impractical, the very credit products on which small businesses rely and thereby deprive

small businesses of the credit that is essential for their survival and expansion.

Contingency Fee Plaintiff’s Counsel

In light of the vast powers now possessed by State AGs and the trend toward increasing
those powers cven more, I feel compelled to warn Congress regarding the serious potential
conflict-of-interest and ethical issues raised by the AGs’ use of contingency-fee based plaintiff’s
counsel to litigate cases. [ have been a vocal advocate before state legislatures of the need for
reforms to address these issues and my message is the same for Congress. As State AGs become
more engaged in enforcing the federal laws, more outside attorneys will be hired on a
contingency fee basis to pursue litigation on behalf of the various State AGs. As payment, these
attorneys receive a significant percentage of whatever awards or settlements the State may

recover on behalf of the taxpayer.

In the past, some private law firms received extremely large fees in state contingency fee
cases. This is not in the best interest of public policy. Federal and state laws should be designed
to direct any recoveries to taxpayers, rather than contingency fee attorneys. Congress would do
well to appropriately circumscribe the ability of State AGs to enforce federal statutes or at the
very least, prohibit or limit their ability to use outside contingency fee counsel when enforcing

federal law.
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Related to this point, it is also worth noting that on May 16, 2007, President Bush issued
Executive Order 13433, which prohibits agency heads from engaging legal or expert witness
services under a contract in which “the amount or the payment ol the fee for the services is
contingent in whole or in part on the outcome of the matter for which the services were obtained.
This Executive Order remains in effect.’ It is a curious dichotomy that, as things currently stand,
federal agencies (which by definition enforce federal law) are largely prohibited from using
outside contingency fec counsel but State AGs deputized to enforce the very same statutes are

under no such similar prohibition.

If, however, Congress chooses the route of putting limits on the ability of State AGs to
use outside contingency fee counsel under these circumstances, instead of an absolute
prohibition, I suggest enactment of the principles contained in the model Transparency in Private
Attorney Contracting (TiPAC) law, bascd in large measure on the legislation that [ drafted that

was enacted in Florida in 2010.

Under TiPAC, as adopted in Florida, the Florida attorney general, when deciding to
engage outside counsel on a contingency fee basis, must make a written tinding that the office
does not have the resources to handle the matter in-house, and then must seck competitive bids
from outside firms wishing to do the work. Detailed time records must be kept by {irms awarded
such contracts. Contingency fecs are subject to tiered limits and an aggregate cap of $50 million,

exclusive of reasonable costs and expenses. All contingency-fee contracts must be posted on the

* That Executive Order states: “To help ensure the integrity and effective supervision of the legal and expert witness
services provided to or on behall of the United States, it is the policy of the United States thal organizations or
individuals that provide such services to or on behalf of the United States shall be compensated in amounts that are
reasonable, not contingent upon the outcome of litigation or other proceedings, and established according to criteria
set in advance of performance of the services, except when otherwise required by law.” This Executive Order
rewmains in effect and still prevents federal officials from entering into contingency contracts for legal or expert
witness services, Exccutive Order 13433, “Protecting American Taxpayers from Payment of Contingency Fees,”
Federal Register Vol. 72, No. 96 (May 18, 2007).

-8-
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website of the attorney general in a timely manner, and all fee payments must be posted within
five days and remain posted for the duration of the contract. The modcl TiPAC legislation
favored by ILR also adds provisions regarding the issue of control of the State AGs over the

activity of the contingency fee counsel.

Anytime an office hires private counsel on behalf of the state, attorneys general owe it to
the taxpayers to be transparent and accountable in how and why they do so. They should be able
to articulate and demonstrate the value that outside counsel is providing to our states and to the
taxpayers. Making sure that these outside counsel relationships receive the [ull sunlight of
public scrutiny should be on the top of the agenda for every supporter of good government.
Already, a number of state legislatures are considering TiPAC or related bills this year, and |

urge Congress to follow their lead.
Conclusion

As attorneys general continue to play an increasing role in protecting the public interest,
they must maintain the public's confidence. | believe that minimizing the use of private plaintiff
contingent tee engagements is critical to achieving this objective. At the very least, if a State AG
elects to retain a private firm on a contingent fee basis, he or she should do so in a manner meets
the highest standards of transparency and accountability. The principles | have described in my
testimony this afternoon would help ensure that any contingent fee contracts awarded by State
AGs to private plaintifl law firms to pursue litigation enforcing federal law are being used in a
manner consistent with Congressional intent, and would assist Congress in providing meaningtul

oversight over the State AGs’ exercise of such federal law enforcement authority.

Thank you again for inviting me to testify. Ilook forward to your questions.

Mr. FRANKS. Thank you for your testimony.
Professor Widman, you are recognized for 5 minutes. Thank you.
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TESTIMONY OF AMY WIDMAN, ASSISTANT PROFESSOR OF
LAW, NORTHERN ILLINOIS UNIVERSITY COLLEGE OF LAW

Ms. WIDMAN. Mr. Chairman and Members of the Subcommittee,
thank you for inviting me to speak today on enforcement of Federal
law by State AG’s. I am honored to be here today to share findings
of my research in this area. My background, as you said, is Assist-
ant Professor of Law at Northern Illinois University.

The role of State AG’s in the context of their enforcement of
State laws is hardly a Federal matter. As such, I would like to
focus my testimony on Congress’ role in State enforcement of Fed-
eral law.

I, along with Professor Cox at the University of Minnesota Law
School, recently published the first study examining in detail the
use by State attorneys general of concurrent enforcement authority
in Federal consumer protection laws. Our research, which is pub-
lished in the Cardozo Law Review, confirms that State AG’s use
their power to enforce the Federal law responsibly, Federal agen-
cies work cooperatively with the States in this role, States have not
contracted with private lawyers to enforce any Federal laws
throughout the decades of such enforcement, and the presence of
enforcement authority is a benefit to both citizens and the Federal
agencies.

I would like to highlight for the Committee our findings which
I think are important points on which to begin today’s discussion.

At the outset, these enforcement grants are not new. Such en-
forcement grants began decades ago, have been passed by both
Republican- and Democrat-controlled Congresses, and signed into
law by every Administration since the mid-1970’s.

We focused our research on the 16 consumer protection laws
granting State AG’s concurrent enforcement. Of those 16 laws we
studied, three of them have now been incorporated into Dodd-
Frank. So even though our study was conducted as Dodd-Frank
was being signed into law, the results do directly speak to how
State AG’s have in the past and might continue to respond to at
least part of the authority granted under Dodd-Frank.

Our findings were surprising in that they did not correlate with
the statements put forth by critics of Federal grants of concurrent
enforcement power.

First, such enforcement grants are used sparingly. In other
words, fears of over-enforcement have not, in fact, played out dur-
ing the decades of such concurrent enforcement.

Also, despite alleged predictions to the contrary, the number of
claims has not risen in recent years, nor was there any indication
of any trend toward more aggressive use.

More important for today’s hearing, the court documents show
that not one of these cases appeared to be brought in conjunction
with private counsel.

We also found that Congress consistently inserted some limits to
this authority. Dodd-Frank has similar limits, notably a notice pro-
vision allowing a Federal agency to intervene in any case filed by
a State AG, remove such case to Federal court, and appeal any out-
come. These types of restrictions, coupled with our data showing
cooperation between State and Federal regulators, effectively pre-
clude any risk that a State AG will enforce a law contrary to the
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Federal agency interpretation. In fact, in passing Dodd-Frank, Con-
gress had considered and rejected proposals to restrict such ar-
rangements with outside counsel.

Another somewhat surprising finding from our study was that
Federal agencies were actively and cooperatively involved in cases
brought by State AG’s. Our data showed clear communication and
cooperation between the Federal and State enforcers, and the infor-
mation and documents gathered as to cooperation tended to show
no Federal-State conflict in interpretation of the laws.

Congressional grants of concurrent State enforcement powers
have proven to be a benefit to both citizens and Federal agencies.
It appears from the data that States approach their enforcement
role as primarily a means to supplement and support Federal en-
forcement. It is also clear that Congress chose to grant State AG’s
these enforcement powers under these particular laws in order to
increase enforcement. If Congress were to grant authority with one
hand and limit it with the other through regulation of contingency
fee agreements, which in turn could hypothetically mean that a
State AG could not bring a viable enforcement action due to lack
of resources, it would amount to an enforcement authority on paper
but without any practical significance.

Given the clear benefits that such concurrent enforcement can
provide for Congress, Federal agencies, and ultimately citizens,
coupled with the lack of any instance of abuse, there is no reason
for Congress to address such grants of enforcement authority now
any differently than they have in the past.

I would like to point out here actually that from 1990 to 1999,
11 such statutes were passed with these Federal grants of author-
ity to States to bring enforcement action, and from 2000 until the
present, there have only been seven. So, in fact, the use of these
grants has not increased in recent years.

Whether and how particular States respond to critics of contin-
gency fee arrangements between State AG’s and private counsel is
a subject best handled within the realm of State governments.

Thank you for your time this afternoon, and I would be happy
to answer any of your questions.

[The prepared statement of Ms. Widman follows:]
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Mr. Chairman and Members of the Subcommittee, thank you for inviting me to
speak today on enforcement of federal law by state attorneys general, I am honored to be
here today to share findings from my research and written work in this area. My
background is Assistant Professor of Law at Nortbern Tllinois University College of Law,
where | teach torts, administrative law, and legislation.

I have written on the unique value of enforcement of federal law by state
attorneys general and particularly the important gap that such enforcement can fill when
federal agencies under-enforce federal law.!

Today’s hearing examines Congress’ role in the enforcement practices of state
attorneys general, and I want to be clear that the circumstances as well as the history of
state altomneys gencral working with private counsel differ whether the case at issue is
based in state law or federal law.

But I believe we can start with the first principle that state attorney general
enforcement is a necessary component to state law and, in instances where Congress has
chosen 1o delegatce that authority to enforce, federal law as well. Representing the
citizens of their state against large-scale consumer abuses—whether consumer protection,
environmental protection, curbing financial fraud, or other types of systemic injuries—is
both expensive and requires a large staff, resources that many state AG oftfices are
lacking. State attorneys general must be able Lo rely sometimes on outside counsel in
order to marshal the manpower needed to rectify these types of abuses.

However, the role of state attorneys general in the context of their enforcement of

state laws generally is hardly a federal matter. And, since there is no legislative proposal
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currently before the House, I would like to focus my testimony first on Congress’ role in
state enforcement of federal law.

I, along with Professor Prentiss Cox at the University of Minnesota Law School,
recently published the first study examining in detail the use by state attorneys general of
concurrent enforcement authority in federal consumer protection laws. Our research,
which is published in the Cardozo Law Review, confirms that state attorneys general use
their power to enforce federal law responsibly, federal agencies often work cooperatively
with the stales in this role, stales have not contracted with private lawyers to enforce
federal laws throughout the three decades of such concurrent enforcement, and these
grants of enforcement authority are a benefit to both citizens and the tederal agencies. As
we noted in the study:

“How enforcement is ultimatcly authorized is both a practical and political issue.

Especially in the area of consumer protection, where federal agencies oversee the

federal laws and are subject to bureaucratic, budgetary, and ideological

constraints, concurrent enforcement offers an expanded arsenal for public
enforcement of these laws. Due to the power that inherently comes with
enforcement authority, interested parties lobby for or against such legislative
grants routinely. Yet legislators and scholars have no formal data or even a clear
understanding of how and when such enforcement powers are used by states,
either alone or in combination with other states. Nor is there reliable information
on cooperation or disagreement between states and federal agencies with the

concurrent enforcement power. The data we present are designed to add real-
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world context to a debate that is often couched in rhetoric without grounding in

the actual use of this authority.””

It was directly in response to the recent increase in debates surrounding such
grants of enforcement authority that we undertook to study exactly how and when such
grants are used. Iwould like to highlight for the Committee our findings, which I think
are important points at which to begin today’s discussion of Congress’ role in the federal
enforcement practices of state attorneys general, ™

Al the outset, these enforcement grants are not new. Twenly-four federal laws
explicitly provide for concurrent federal and state public enforcement authority. Such
enforcement grants began as early as 1976, have been passed by both Republican- and
Democrat-controtled Congresses, and signed into law by every Administration since the
mid-1970s.”

We focused our research on the sixteen consumer protection laws granting state
attorneys general concurrent enforcement.” We first identified all instances where a state
attorney general acted under Congress” grant of authority and gathered all of the relevant
litigation documents. We then organized the data according to the parties, the date filed,
and the statute under which the claim was brought. Our goal was to investigate whether
the claims made in legislative debates around the Consumer Protection and Safety
Improvement Act of 2008 (“CPSIA™) and the Wall Street Reform and Consumer
Protection Act of 2010 (*Dodd-Frank™) of the potential for “over-enforcement” or
“inconsistent interpretations of federal law” were in fact supported by the actual litigation
data."

The data do not support the criticisms of state enforcement of federal

law in the consumer protection arena
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Our findings were surprising in that they did not correlate with the statements put
forth by critics of federal grants of concurrent enforcement power:
First, such enforcement grants are used sparingly. In other words, critics’ fears of
over-enforcement have not in fact played out during the decades of such
concurrent enforcement schemes. We identified 104 cases asserting 120 claims of
violations of the sixteen consumer protection statutes with concurrent
enforcement grants. Also, despite alleged predictions to the contrary, the number
of claims has not risen in recent years, nor was there any indication of any trend
toward more aggressive use.

2. More important for today’s hearing, the court documents show that not one of
these cases appeared to be brought in conjunction with private counsel.

3. We also found that Congress consistently inserted soine limits to this authority.
Such limits ranged {rom requiring notice to the federal agency before bringing
suit to designating under which jurisdiction such suits could be filed to specifying
the types of relief available to the states under the granted enforcement. In
prescribing types of awards and limitations on state attorneys general, Congress
had ample opportunity to debate whether states should be awarded legal fees
when bringing such enforcement actions as well as whether there should be
restrictions on arrangements with outside counsel. In fact, Congress directly
debated both the role for attorneys general in enforcement as well as the
possibility of regulating any relationship between private counsel and state
attorneys general when passing both CPSIA and Dodd-Frank. In both instances,

Congress chose not to restrict the use of contingency fees.
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Contrary to assertions by critics of these grants that state attorneys general might
over-enforce the particular tederal laws of CPSIA and Dodd-Frank, there have
been no state attomey actions yet at ail under either statute.

Another somewhat surprising finding from our study was that federal agencics
were actively and cooperatively involved in cases brought by state attorneys
general. A federal agency participated in 20 out of the 104 cases brought under
such enforcement grants. Federal participation was higher in multi-state suits
than in actions by individual staics (7 of the 12 multi-stale cases also had federal
participation). Our data showed a clear communication and cooperation between
the federal and state enforcers and, although we did not evaluate the merits of the
claims, the information and documents gathered as Lo cooperation tended to show

no federal/state conflict in interpretation of the laws.

Congressional grants of concurrent state enforcement powers have proven to be a

benefit to both citizens and federal agencies. [t appears from the data that states approach

their enforcement role as primarily a means to supplement and support federal

enforcement.

vii

It is also clear that Congress chose to grant state attorneys general

enforcement powers under these particular laws in order to increase enforcement. If

Congress were to grant the authority with one hand and limit it with the other through

regulation of contingency fee arrangements, which in turn would sometimes mean that

state attorneys general could not bring a viable enforcement action due to lack of

resources, it would amount to an enforcement authority on paper but without any

practical significance.
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There is another, often over-looked yet critical, role these grants play. There were
a few instances in the data that suggest an underlying competition between the state and
the federal agency at issue. A benefit of such competition, or even the possibility of such
competition, is its ability to force accountability. Accountability for enforcement,
especially in areas where Congress’ action is understood to be a response to a pattern of
under-enforcement, is crucial and is another point [ believe should guide today’s hearing.

The accountability-forcing role of state enforcement power may also explain the
increase in debate surrounding CPSTA and Dodd-Frank. Tn other words, T suggest that
rather than a concern that contingency fees generally might be the wrong choice of fee
structure as a policy matter (an area where state governments are surely free to decide for
themselves in the context of state enforcement), what might be underlying eriticism of the
contingency fee structure could in fact be a desire (o limit accountability to the laws and
regulations Congress has already prescribed and delegated.

When we talk about the role for state enforcement of federal law and, further, the
ability of state altorneys general to contract with outside counsel under contingency fee
arrangements, what we are really discussing is the ability of citizens to have laws
entorced even against powerful industries. These industries may be capable of
influencing enforcement decisions at the legislative or agency-level. But if Congress
decides that a particular legislative aim is worthwhile, it does not make sense lo [rustrate
the ability of the enforcement arms to fully realize those legislative directives. Any
political opposition toward those directives should, as a normative matter, be directed at
the law itself, and through a proper legislative process, rather than lobbying to hamstring

its eventual enforcement.
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Congress, as the branch of government charged with making legislative decisions,

has various concerns when delegating administration to agencies. One such policy

concern might rightfully be the importance of specifying multiple channels of

enforcement so as to ensure the ultimate Congressional goals in creating the independent

agency are carried out. As I wrote in the Yale Law & Policy Review:

“Agency inaction, an understudied problem, is mostly immune to judicial review.
Through inaction, an agency can neglect its [Congressional] public-interest
mandate. The doctrine of nonreviewability governs which claims a court may
hear, while the doctrine of standing governs which parties may bring suit. Both
doctrines are used to bar judicial review of agency inaction. Where a state is given
authority to bring an enforcement action under federal law, however, the issue of
judicial review of agency inaction does not arise. Instead, the relevant policy
concerns relate to federalism: Specifically, does harnessing the power of the states
to aid, but also check, tederal agencies result in more equitable enforcement and
advance the agencies' [Congressional] public-interest mandate?”™™

Congress may make a choice that this check is one that it supports—indeed, one

that it finds absolutely necessary as a condition of its delegation to an independent

agency. Such possible benefits to the use of states in administrative law implementation

is currently gathering support among scholars of administrative law and federalism.

From our recent study on state enforcement of federal law:

“Gtllian Metzger [Columbia University School of Law] has tracked the rise of
federalism in administrative law generally, most recently looking in detail at the

states’ role in reforming agency failures. While primarily focused on a judicially-
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created special state role, Professor Metzger acknowledges the congressional
delegations of state enforcement power and the ability of such enforcement
powers to reform certain agency failures. Professor Metzger points to several
justifications for a special state role in reforming agency failure, including ‘the
belief that states are likely to be particularly effective monitors of agencies and
instigators of administrative change.” Echoing similar concerns of agency tailure,
Rachel Barkow [New York University School of Law] recently examined the
history and design of the Consumer Product Safety Commission (CPSC) and the
CFPB to determine new institutional design features that could buffer such
independent consumer protection agencies against industry capture. Professor
Barkow points to the benefits of state enforcement of federal law especially to
address agency under-cnlorcement, which is a distinet clement of industry
capture. Catherine Sharkey [New York University School of Law] further
acknowledges the unique role of the states in federal agency design,
recommending in her recent draft guidance to the Administrative Conference ol
the United States that states be inserted into agency policy in meaningful ways,
such as consultation and notification of both agency policy and enforcement
decisions.™™

Because of the importance o Congress that its delegation be upheld in the spirit

with which it was given, granting state AGs the power to enforce federal laws can offer

another assurance to Congress that its legislative mandate will be fultilled. As

Representative John Dingell (D-MI) remarked during debate on an amendment to the

CAN-SPAM Act that prohibited states from recovering litigation costs in enforcement
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actions, “If we are serious about putting an end to spam, as I hope we are, then we should

29X

not be creating a disincentive to enforcing the law against it.

State AG offices are often underfunded and understaffed. As a result,
state AGs can and sometimes do work with outside counsel. Often these

arrangements are based on the contingency fee model.

Switching focus now to the practice by state attorneys general of sometimes
partnering with outside counsel in order to bring lawsuits under state law, this practice is
also not particularly new or as widespread as some claim.® Such practice has also been
upheld by state legislatures and state courts, and can make good financial sense to state
coffers. Private outside counsel are hired by state AGs on contingency at no cost to
taxpaycrs.Xii Contingency fee arrangements entered between state AGs and private
counsel serve the same functions as lawyers’ fce contracts used by injured victims.
Private counsel working on contingency are not paid up front. In return, counsel is
entitled to a percentage of the money collected if the case is suecessful, Attorneys who
take cases on contingency take a risk—if the case is lost they are paid nothing. 1If
successful, however, settlements and fees are paid by the wrongdoer, not the taxpayer,
and any money awarded to the state is used to reimburse its citizens or the state, and
sometinmes put into public programs related to the lawsuit or tunneled back into the
attorney general’s office.

Moreover, contingency fee arrangements do not mean that state AGs are allowing
private lawyers to take control of state functions. As West Virginia’s Chief Deputy

Attorney General Fran Hughes put it, with contingency arrangements, “the attorney

10
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general retains control of the case, all the documents are available under the state
Freedom of Information Act, and taxpayers end up better oft because the legal fees ‘are

axiil

paid by the companies that break the law. It is precisely because the state AG retains

ultimate control over the litigation that such arrangements have overwhelmingly been
upheld by state courts.™”

Contingency fee arrangements are vital to the ability of the state to bring certain
types of large-scale lawsuits against systemic abuses perpetrated by well-funded
industries. Tort reform groups have launched an aggressive attack against this practice
precisely “[b]ecause they know that public officials don’t have the resources to finance
complicated law suits that often take years to work their way through the courts...If these
groups get their way, Atlorneys General around the country will be disarmed.”™

Without the ability of state AGs to prosecute these types of large consumer actions,
there may be virtually no check on the behavior of some of our most powerful industries.
Cornell University Law School professor Theodore Eisenberg and former Louisiana
Attorney General Richard leyoub explained that these cases are critical because, as with
the tobacco industry, “which resisted federal and state regulation through massive
lobbying as well as lack of candor about the health risks of smoking...the modern
consumer state, like the industrial state, includes groups seemingly beyond the reach of
traditional state regulation...and too powerful to be subject 1o federal regulation.”™"

What is often ignored in discussions of state attorneys general working with private
counsel is the ultimate goal of accountability such arrangements make possible. The

additional resources provided by private counsel increase the state’s ability to access

documents and other critical information through the litigation discovery process.

11
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Perhaps even more important, given that such arrangements are still not the majority of
work performed by state AGs, the possibility that a state AG cowuld enlist the resource
support of outside counsel might be enough to function as a vital accountability-forcing
mechanism.

According to Rhode Island Assistant AG Neil Kelly, contracting with private
counsel allows a state attorney general to “level the playing field” against industry
defendants with immensely greater resources. “At one point [in the state’s lead paint
litigation], there were somewhere on the order of 120 lawyers who made appearances on
behalf of the defendants. In our office, we have 13 people in our government litigation
unit, and 3 were assigned to this case,” he said. “Really, it’s about access to justice and
about being able to pursue it in the end.”™"

Because of the very nature of the particular type of state litigation that lends itself
toward these arrangements, the contingency fee, as opposed to an hourly rate, is the
optimum choice. Contingency tees are used in sifuations where the risk is high and the
costs are both unknown and possibly unavailable. When a state decides (o take on a well-
funded industry, with a well-funded defense team, there is a risk. Importantly, risk does
not mean the case is weak, nor that the legal theories are particularly novel. The risk
inheres in the imbalance of power between the two parties, which is not something that
our civil justice system should use to decide cascs.

Oklahoma Attorney General Edmondson, who contracted with outside counsel on a
contingency fee basis in order to sue Tyson, a poultry production company, explains that
many firms were initially interested in working with the state “but the number ‘dwindled’

when the firms Icarned they would pay their own expenses... The private law firms

12
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already have spent 2 million preparing for a federal trial.” Moreover, “It’s a big risk
[for the private law firms],” Edmondson added. “They knew it was going to be
expensive, and we ended up with a consortium of lawyers who got together. In the end,
they were the only ones who wanted the work.™®

Critics of contingency fees have lobbied for state legislation that would, among
other things, limit the amount of fee that might be awarded. Setting caps on contingent
fees is problematic for the same reasons that the disparity in resources between the state
and the corporate defendants is problematic in these cases. If the contingency lee is
capped, yet the defense counsel is not capped, a similar strategy of out-funding the
plaintift side might take place. In situations such as those, enforcement again is merely
an idea, rather than a realistic course of action.

One of the lawyers representing tobacco companies in the California cases clearly
explains this strategy in a now-famous memo: “[t]he aggressive posture we have taken
regarding depositions and discovery in general continues to make these cases extremely
burdensome and expensive for plaintiffs’ lawyers, particularly sole practitioners. To
paraphrase General Patton, the way we won these cases was not by spending all of
Reynolds’ money, but by making that other son of a bitch spend all his.”™™

Besides merely continuing the resource imbalance which led to the need for outside
counsel in the first place, capping contingency [ces in this context has the same result as
it does in all other tort reform legislation: it chills access to private counsel, which in turn
shuts down a valuable mechanism for the state attorneys general to represent the interests
of their constituents against well-funded industries.™

Finally, while contingency fee arrangements in some cascs allow the state AG Lo

13
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realize its goals of curbing abuses against state citizens and recouping state money—

these are not the only important justifications for their use in enforcing state {or,

hypothetically, federal) law. By divorcing fee agreements from direct legislative

budgetary control, the merits of the suit are placed front and center for the ultimate

political check, the state voters. As explained by Professor David Dana:

“{I]t is not true that the AGs' use of contingency fees overrules or renders
powerless the will of state legislators. Rather, the use of contingency fees simply
changes the nature of the action that legislators must take to block parens patriac
litigation. Where contingency fees are not an option, the legislature's refusal to
move ahead or consider a litigation funding request by the AG's office might be
sufficicnt to block the litigation. For legislators inclined to support the industry in
question but worried about that industry's unpopularity, the failure to fund is an
attractive option. The failure to fund generally would not require a vote, so it
allows for ducking accountability, and it can always be justified on grounds of
fiscal conservatism and frugality as opposed to obeisance to the industry's power
as a campaign contributor. At the same time, the decision would please the cash-
rich industry seeking to block the litigation. Where an AG can finance litigation
through contingency fees, the legislators opposed to the litigation can still stop the
litigation, but doing so may require very public, accountable action, such as
passage of a bill, and there would be no cover justification of fiscal conservatism.
Thus, the relevant question, in terms of “democracy,” is whether it is more
“democratic™ to allow the legislature to de facto block the AGs' litigation efforts

before they are really underway or, aliernatively, to limit the legislature to

14
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intervening after the AG has launched a contingency fee-funded litigation

effort, ™

The same political dynamics are present in the federal system as well. In this
way, the ability of contingency f{ees to allow enforcement actions o go forward without
use of taxpayer money also allows citizens to hold their legislators responsible for
decisions on the ultimate issue at hand, whether or not enforcement is necessary, rather
than burying that issue in terms of budget decisions. This seems especially relevant to
situations where both citizens and federal legislators have granted enforcement powers Lo
the state due to a policy decision that more enforcement is needed on a national scale.

Any abuses of the system can be dealt with by states

To the extent that there may be isolated instances of state AG and private counsel
enforcement of state law which may appear at all improper to state legislatures or state
citizens, the state government itselt, and not Congress, is the body best cquipped to deal
with a particular situation. In fact, state attorneys general, responding to criticisms in the
media and from their constituents, have themselves often been the agents of reform in
their states when it comes to specifying how such contracts are chosen, ™"

Some stale legislatures have passed laws governing such arrangements and other
state legislatures have introduced laws that have failed to garner majority support. The
range of state legislative choices in addressing this issue is obviously vast and dependent
on the particulars of a given state’s constitutional structure and court precedent, but for
the purposes of today’s hearing, fairly moot.

Ultimately, any particular contingency fee agreement entered into under state law

that is alleged as being unfair can also be addressed in the state courts. And the
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overwhelming majority of state courts that have addressed such agreements have upheld
them.™" Although purely hypothetical at this point, any future contingency fee
arrangement used in furtherance of federal law would in turn be subject to federal court
review.
Conclusion

Contingency fee arrangements have not been used in the relatively rare instances
when a state attorney general has exercised a grant of enforcement authority delegated to
it by Congress. Given the clear benefits that such concurrent enforcement can provide
for Congress, {ederal agencies, and ultimalely, cilizens, and given the growing support
for a state role in restoring accountability to administrative law generally, there is no
reason for Congtress to address such concurrent grants of authority now any differently
than they have in the past. Whether and how particular states respond to the critics of
contingency fee arrangements belween stale attorneys gencral and private counsel is a
subject best handled within the realm of state governments. Thank you for your time this

afternoon, and I would be happy to answer any of your questions.
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I Much of the suhstance of this testimony is hased on my previous writings in this area. For those
interested in reading more, these articles are: Amy Widman & Prentiss Cox, “State Attorneys General’s
Use of Concurrent Public Enforcement Authority in Federal Consuiner Protection Laws,” 33 Cardozo L
Rev. 53, 54 (2011); Amy Widman, “Advancing Federalism Concerns in Administrative Law Through a
Revitalization of State Enlorcement Powers: A Case Study ol the Consumer Product Safety and
Improvement Act of 2008,” 29 Yale L & Poly Rev 165, 167 (2010); and Emify Gottlieb & Amy Widman,
“Statc Attorneys General: The People’s Champion,” Center for Justice & Democracy (2008).

i Amy Widman & Prentiss Cox, “State Attorneys General’s Use of Concurrent Public Enforcetnent
Authority in Federal Consumer Protection Laws,” 33 Cardozo L Rev. 53, 34 (2011).

" All of the following summaries of the data are readily supported within Widman & Cox, supran. 2.
Readers interested in the hard numbers and visual representations of the data should refer to the article in
its entirety.

¥ Our study did not include the Clayton Act provision, as it covered antitrust matters, an area with a long
and unique history of state and federal cooperation in enforcement. Id. at 67 (“The original concurrent
enforcement authority in federal law concerned antitrust enforcement. State attorneys general frequently
use this federal enforcement power to bring actions that are filed jointly by numerous states in federal
court. These cases arc part of a well-organized group of antitrust enforcement officials in state attorncys
general oflices who have a [airly fong history ol cooperaling Lo bring such joint actions in federal courts. In
fact, state attorney general engagement in antitrust work, like in the environmental area, occurred through a
federal initiative to increase state antitrust enforcement of federal law. Some data has been collected about
the numher and type of these actions and scholars have examined the use of concurrent enforcement
authority under the Clayton Act. State attorneys general do not have such a well-developed multi-state
system for enforcement of the federal consumer protection laws that form the subject of this study.”).

¥ Our study also did not track the enforcement under two recent grants pointed to in reference 1o this
hearing. However, it appcars that these two grants of enforcement authority fit the overall pattern
suggested by our data. As to the 2009 amendments to the Health Insurance Portability and Accountability
Act, 42 U.S.C. § 1320d-5(d), only 2 state attorneys general have filed suits under this enforcement grant
and neither state action involved outside counsel. As for the Truth-In-Lending Act provisions amended in
the 2009 Omnibus Appropriations Act, Pub. L. No. 111-8, Title VT, § 626 (2009), those provisiong were
subsequently folded into the Dodd-Frank legislation. To date, 1 am not aware of a state filing a lawsuit
under this particular enforcement authority.

* For more on the legislative history on this issue, see Widman & Cox, supran, 2, at 58-61.

" The results of our study are echoed in the sentiment expressed by a coalition of state AGS in their August
17, 2009, letter to Congress in support of the legislative establishment of 2 Consumer Finaneial Protection
Bureau (“The state Attorneys General are well suited to assist with the development and enforcement of the
CFPA’s rules. Like the existing federal regulators, the new agency will never have enough resources to
comprehensively reform the financial marketplace across the entire nation. Allowing the states to
participate in enforcement of the federal rules will maximize government resoutces, improve
accountability, fill unexpected gaps, and cncourage innovation in approaches to emerging fraudulent
practices.”)

" Ay Widman, “Advancing Federalisin Concerns in Administrative Law Through a Revitalization of
State Enforcement Powers: A Case Study of the Consumer Product Safety and Improvement Act of 2008,
2‘) Yale L & Poly Rev 165, 167 (2010).

" Widman & Cox, supra n. 2, at 64-65

*1d. at 63

™ Leah Godesky, “State Attorney General and Contingency Fee Arrangements: An Affront to the Neutrality
Doctrine?” 42 Columbia Journal of Law and Social Problems 587, 588 (2009)(“most of the [state]
attorneys general who use them [contingency fees] do so sparingly.”).

' See Emily Gottlieb & Amy Widman, “State Aitorneys General: The People’s Champion,” Center for
Justice & Demoeracy (2008).

¥ See Stephanie Mencimer, “Corporate Enemy #1: State Attorneys General,” Mother Jones, December 6,
2007.

* See gencrally Santa Clara, 74 Cal. Rptr. 3d at 842; Kinder v. Nixon, No. WD

17



47

56802, 2000 WL 684860 (Mo. Ct. App. May 30, 2000); State v. Hagerty, 580 N.W.2d 139 (N.D. 1998);
State v. Lead Indus. Ass™n, 951 A.2d 428 (R.1. 2008)(“Although we are keenly aware of the gravity of the
issue and of the fact that thoughtful and potent policy-based arguments have been made on both sides of the
issue, in the end we have concluded that, in principle, there is nothing unconstitutional or illegal or
inappropriate in a contractual relationship whereby the Attorney General hires outside attorneys on a
contingent fee basis to assist in the litigation of certain non-criminal matters. Indeed, it is our view that the
ability ol the Attorney General to enter into such contractual relationships may well, in some
circumstances, lead to resuits that will be heneficial to society-results which otherwise might not have been
attainable. However, due to the special duty of attorneys general to “seek justice™ and their wide discretion
with respect to same, such contractual relationships must be accompanied by exacting limitations. In short,
it is our view that the Attorney General is not precluded fromn engaging private counsel pursuant to a
contingent fee agreement in order to assist in certain civil litigation, so long as the Office of Attorney
Gieneral retains absolute and total control over all critical decision-making in any case in which such
agreements have been entered into.”); “Judge sides with Oklahoma on legal chalienges to poultry suit,”
Associated Press, June 16, 2007

™ See Speech given by Ohio Attorney General Marc Dann before the City Club of Cleveland, June 29,
2007, found at http://www.legalnewsline.com/content/img/f197459/dannspeech.pdf.

™ Richard P. Teyoub & Theodore Eisenberg, “State Attomey General Actions, the Tobacco Litigation, and
the Doctrine of Parens Patriae,” 74 Tul. L. Rev. 1859 (2000).

“ Valerie Jablow, “Governments and tort ‘reforiners’ clash over the hiring of private lawyers,” TRIAL
(August 2007).

*H Robert I. Smith, “Top Firm Takes on Poultry Industry,” Arkansas Democrat-Guzette, February 3, 2006.
 Sece. e.g., Complaint, Florida v. dmerican Tobacco Co. ef al., No. CL-1466 A0 (Circuit Ct.,15th Circuit,
Paim Beach. Fla., Apr. 18, 1995) (memorandum from J. Michael Jordan, fegal counsel, RIR).

™ See, e.g., Statement of Joanne Doroshow, Executive Director, Center for Justice & Democracy, before
the House Judiciary Committce, Jan, 20, 2011, at 21(“Insurance defense attorney Robert Baker, who
defended malpractice suits for more than 20 years, told Congress several years ago, “As a result of the caps
on damages, most of the exceedingly competent plaintiff’s lawyers in California simply will not handle a
malpractice case ... There arc entire categorics of casces that have been eliminated since malpractice reform
was implemented in California.”).

* David A. Dana, “Public Interest and Private Lawyers: Toward a Normative Evaluation of Parens Patriae
Litigation by Contingency Fec,” 51 Depaul L Rev 315, 321 (2001).

™ Ohio AG Marc Dann overhauled the process hy which private counsel is retained to work with the state
of Ohio and made the selection process more transparent. Attorneys General in California and New Jersey
are also feading the way to create more public selection processes for choosing an outside counsel.  See
Amanda Bronstad, “AGs Review Hiring of Outside Counsel,” National Law Journal, May 15, 2007.

M See generally n. 13.
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Mr. FRANKS. Thank you, Professor.
And now, Mr. Copland, we will recognize you for 5 minutes, sir.

TESTIMONY OF JAMES R. COPLAND, DIRECTOR AND SENIOR
FELLOW, CENTER FOR LEGAL POLICY, MANHATTAN INSTI-
TUTE FOR POLICY RESEARCH

Mr. CopPLAND. Thank you, Mr. Chairman, Representative Con-
yers, and other Members of the Subcommittee, for your invitation
to testify today.

In my research, I have found that contingent-fee litigation en-
tered into between States and private counsel can raise significant
conflicts of interest and other ethical concerns. And I fear that the
Federal delegation of enforcement authority to State attorneys gen-
eral might magnify these concerns and expand their scope.

Whenever there is concurrent enforcement authority held by
State attorneys general over Federal law, there is a risk of enforce-
ment overreach. Even if the Federal authorities and 49 out of the
50 State attorneys general agree that conduct did not run afoul of
a Federal law, a single State AG could, in effect, dictate national
regulation for the rest of the country.

These risks are substantially heightened when States are per-
mitted to contract out enforcement to private lawyers on a contin-
gent-fee basis. As the Chairman stated at the outset, in practice,
these State lawsuits are contracted out, often conceived by private
lawyers themselves who approach the State attorneys general with
ideas, rather than having ideas that are generated and originated
out of the State attorneys general’s offices.

Moreover, whereas State officials, acting in the public interest,
would often prefer to balance a variety of concerns, private attor-
neys who operate on contingent-fee agreements have a financial in-
centive to maximize money recoveries, an incentive that would be
congruent with a client’s interests in private actions but is fre-
quently in tension with a State’s public interest role.

And indeed, when you look at the awards and settlements in
State-sponsored contingent-fee lawsuits, they often total in the mil-
lions and sometimes billions of dollars, as Representative Conyers
was alluding to in his opening remarks. Essentially this amounts
to a huge diversion of funds from State governments to private
counsel.

Moreover, because these sums often go to the current and future
campaign donors of the State attorneys general—and 43 of the
State attorneys general are elected officials—these arrangements
can create at least the appearance of a “pay to play” arrangement,
an appearance of impropriety. That a number of States have no for-
mal process whatsoever for overseeing private attorney contracts—
and many State attorneys general have doled out work on a no-bid
basis—heightens these concerns.

I note in my written comments in more detail the recent history
of States contracting out with private counsel on a contingent-fee
basis and how it has been rife with abuse, including in the exam-
ples of tobacco litigation, the Zyprexa litigation that the Represent-
ative referred to, and other litigation including the former Attorney
General Richard Cordray’s securities class action litigation in Ohio.
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I would also like to point out that under Executive Order 13433,
Federal agencies are prohibited from entering into contingent-fee
arrangements with outside counsel, and that is the case even
though the potential for abuse is significantly greater for State
than for Federal prosecutors, given that most State AGs are elected
officials subject to fund-raising pressures.

Among recent Federal legislation that creates this concurrent
State enforcement authority, Dodd-Frank, in my opinion, is par-
ticularly prone to potential abuse, both due to the statute’s scope,
which basically includes the entire U.S. financial industry, and to
the relatively untrammeled lack of supervision existing for the new
Consumer Financial Protection Bureau. And this bureau can pro-
mulgate regulations that State AGs might, in turn, enforce. It is
rather uniquely insulated from congressional oversight.

Now, my fellow witness, Amy Widman, as she noted, along with
Prentiss Cox, has done a survey of 16 Federal consumer protection
statutes and concluded that, “neither over-enforcement nor incon-
sistency with Federal regulators is apparent.” And she has ex-
tended that argument in her written comments and again in testi-
mony today, going further than she did in her academic work, say-
ing that this “effectively precludes any risk.”

I simply disagree that the conclusions drawn by Widman and
Cox follow from their data. Many of the most significant laws they
examined are extremely new, including Dodd-Frank, which has just
been passed and was just being passed when they wrote their
paper.

Moreover, they exclude from their data set the potential large-
scale claims invoking Federal law in the antitrust and environ-
mental arena, not to mention State-led actions invoking Federal se-
curities law where these abuses have been rife. The laws they
study instead generally involve uncontroversial provisions applying
to a narrow set of businesses, namely telemarketers, abortion clin-
ics, boxing promoters, pornographers, sports agents, and moving
companies. So I don’t think it is a clear analogy with what we are
talking about, with something with the breadth of Dodd-Frank.

In conclusion, I just want to say that I think Congress should
consider what I would deem a modest step, and that is the step of
codifying Executive Order 13433 and making that Federal rule
apply equally to any State concurrent enforcement authority of
Federal law.

I welcome any questions.

[The prepared statement of Mr. Copland follows:]
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Abuses in State AG Contingent-Fee Litigation and
Dangers for Federal Delegation of Enforcement Authority

Mr. James R. Copland
Manhattan Institute for Policy Research
52 Vanderbilt Avenue
New York, NY 10017

Phone: (212) 599-7000

Chairman Franks, Ranking Member Nadler, and members of the Subcommittee, I would like to
thank you for the invitation to testify today on a topic that has constituted a significant focus in
my recent research: how contingent-fee litigation entered into between states and private counsel
can raise significant conflicts of interest and other ethical concerns; and how federal delegation
of enforcement authority to state attorncys general might magnify these concerns and expand
their scope. 1 conclude that recent legislation granting state attorncys general concurrent
authority to enforce federal rules, without limiting the ability to contract out such authority to
private counsel on a contingent-fee basis, potentially compromises the effectiveness and integrity
of federal law enforcement, warranting Congressional action.

At the outsct, 1 would like to emphasize that my comments today reflect my own views but do
not necessarily reflect the views of my employer, the Manhattan Institute for Policy Research.

Many of the views expressed herein are drawn, in whole or in part, from my prior rescarch on
this topic, including a recent Manhattan Institute report, Trial Lawyers, Inc.: Attorneys
General—A Report on the Alliance Between State AGs and the Plaintiffs’ Bar 2011, the full text
of which is attached as an appendix to this prepared testimony. In addition, the Subcommittee
should be aware of the extensive academic work on this topic done by my colleague Lester
Brickman, a Manhattan Institute Visiting Scholar and a Professor of Law at Cardozo Law School
at Yeshiva University; Professor Brickman’s work was recently summarized and expanded in
Lawyer Barons: What Their Contingency Fees Really Cost America, published in 2011 by the
Cambridge University Press.

Contingent Fees and Conflicts of Interest in State AG Enforcement of Federal Law
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Introduction

Part T of'this testimony: (A) explains the theoretical problems with state-sponsored litigation
delegated by state attorneys general to private counsel on a contingent-fee basis, (B) examines
briefly some of the abuses that have historically arisen in such litigation, and (C) explores
legislative remedies enacted by several states in response to such concerns. Part I1 (A) explains
why state assignment of litigation on a contingent-fee basis raises special concerns in the context
of delegated federal law-enforcement authority, (B) explores the variation between Executive
Branch limits on privately delegated enforcement and concurrent state enforcement authority,
and (C) explores recent {ederal legislation that gives rise to new concerns in this area. Part 111
concludes with a call for modest federal action designed to prevent abuse.

I. State Delegation of Litigation to Private Counsel on a Contingent-Fee Basis

A. Theoretical Problems

With necessarily limited staffs, many state attorneys general may prefer to contract with outside
counsel for various enforcement activities, to acquire particularized legal expertise that does not
reside in housc. But entering into such contracts on a contingent-fee basis raises a host of cthical
quandaries that do not apply in private litigation, for which such financing is standard American
practicc. The principal rationale for such arrangements in private litigation——that individuals tend
to lack the up-front funds to pay lawycrs by the hour and the sophistication to cvaluate the merits
of a potential claim and to monitor attorneys’ conduct of their lawsuit—do not apply to states,
which have financial resources unavailable to individual claimants and the legal sophistication
both to determine whether a case under consideration has a chance of prevailing and to oversee
attorneys’ strategic choices and expenses.

In practice, statc lawsuits contracted out on a contingent-fec basis are often conecived by private
lawyers who approach state attorneys general with ideas, rather than originating with state
attorneys gencral themselves.! Even apart from such practice, delegating state law-enforeement
authority through contingent-fee financing creates potential conflicts between the state’s

! See. e.g., John Beisner, et al., Bounty Hunters on The Prowl: The Troubling Alliance of State Attorneys General
and Plaintiffs’ Lawyers,INSTITUTE FOR LEGAL REFORM (May 26, 2005), available at
www.instituteforlegalreform.com/get_ilr_doc.php?id=939.

Contingent Fees and Conflicts of Interest in State AG Enforcement of Federal Law
Hearing before the Constitution Subcommittee of the House Judiciary Committee 2



53

Testimony of James R. Copland February 2, 2012

obligation to serve the general welfare and the hired private attorneys’ interests. Whereas state
officials acting in the public interest would often prefer to balance a variety of concerns, private
attorneys operating on contingent-fee agreements have a financial incentive to maximize money
recoveries——an incentive that is congruent with clients’ intcrest in private actions but frequently
in tension with the state’s public-interest role when acting parens patriue. Such problems arc
complicated by the fact that state AGs, in many cases, essentially relinquish authority over the
course of litigation to the private lawyers hired.

Moreover, because state parens patriae actions typically afford the opportunity for outsized
awards or settlements totaling in the millions or billions of dollars—in eflect serving as giant
class action lawsuits without the numerosity, commonality, and typicality requirements that
would apply to any class certification under Federal Rule of Civil Procedure 23—the fees
collected in such litigation will often be disproportionate to the effort expended and will
represent a huge diversion of funds from state governments to private counsel. Further, because
these sums often go to AGs’ past and future campaign donors, such arrangements can create at
least the appearance of pernicious “pay to play” arrangements. That a number of states have no
formal process for overseeing private attorney contracts—many state attorneys general have
doled out work on a no-bid basis—heightens these concerns.

B. History

Ethical concerns about state-sponsored litigation contracted to private attorneys on a contingent-
fee basis are not merely theoretical; arrangements that at least create an appearance of
impropriety have been commonplace in practice.

1. Tobacco litigation

The large-scale contracting of state litigation to private counsel dates to 1994, when Mississippi
asbestos lawyer Richard “Dickic” Scruggs approached his state’s attorney general, Mike Moore,
with a plan to suc tobacco companies for Medicaid expenscs stemming from smoking-related
injuries.” The multistate settlements resolving tobacco litigation conceived by Scruggs and
Moore highlight the potential windfalls available to private attorneys at the expense of state
treasuries: several states” settlements reimbursed lawyers at an effective rate of over $10,000 per

* See WALTER K. OLSON, THE RULE OF LAWYERS: HOW THE NEW LITIGATION ELITE THREATENS AMERICA’S RULE
OF LAW 33-39 (2003).

Contingent Fees and Conflicts of Interest in State AG Enforcement of Federal Law
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hour—up to $92,000 in Texas—with over $30 billion going to private attorneys overall, and a
reported $1.4 billion flowing to Scruggs individually.3

Many of the state attorneys general involved in the tobacco lawsuits received political
contributions from the attorneys they hired. Scruggs contributed more money to Moore’s
campaign than any other donor and flew the attorney general to campaign stops in his private jet.
Carla Stovall, then the attorney general of Kansas, hired her former firm, Entz & Chanay, as
local counsel in the settlement negotiations—and, later, received sizable campaign donations
from her former colleagues at the firm. In at least one case, the arrangements went beyond the
mere appearance ol corruption: former Texas attorney general Dan Morales pled guilty to federal
corruption charges that were premised in part on his role in atierpting to offer a contract worth
hundreds of millions of dollars in contingency fees to a plaintiffs” bar ally.’

2. Pharmaceutical litigation

Various state attorneys general have sued pharmaccutical manufacturers and other medical
companies under a wide array of theories, including, as in the tobacco lawsuits, the claim that
cerlain business practices illegilimately inflaled state Medicaid expenses.

Among these lawsuits are those alleging that pharmaceutical companics were “gouging” the state
by recommending “average wholesale prices” (AWP) to pharmacists, which, according to the
lawsuits, inflated the states’ Medicaid bills. In one such case, former Alabama attorney general
Troy King, a Republican, hired the Beasley Allen law firm to help lead a suit against 73
pharmaceutical companies. Sonie of these companies decided to settle in 2008 and 2009, with
total scttlement values reaching $124 million, and private attorneys being paid fees and expenses
over $20 million.” Based on an examination of the political-donation money trail, the American
Tort Reform Association (ATRA) determined that Beasley Allen and its lawyers donated over

? See Editorial, $30,000 an Hour, WALLST. 1, July 5, 2000, at A22; Symposium, Excessive Legal Fees: Protecting
Unsophisticated Consumers, Class Action Members, and Taxpayers, No. 3 MANHATTAN INST. CONE. SERIES 65
(Manhattan Inst. Center for Legal Pol'y), availuble at http:/~sww.manhattan-institute.org/htm/mics3a.htm; Miriam
Rozen & Brenda Jefters, Why Did Movales Fxchange Good Judgment for the Good Life?, TEXLAW, Oct. 27, 2003;
And the Winners Are..., N.Y.LAW,, Dec. 2, 2002, available at http://www.nylawyer.con/news/02/12/120202j.html.

# See Olsor, supra note 2, at 30, 40-44; Pete Slover, Morales ' Plea May Help Friend's Fraud Case, Attorney Savs,
DALLAS MORNING NEWS, July 19, 2003, available at
http://www.dallasnews.com/sharedcontent/dallas/tsw/stories/371903dntexmorales.55d96.html.

® See ATRA, BEYOND REPROACH? FOSTERING INTEGRITY AND PUBLIC TRUST IN TIE OFFICES OF STATE ATTORNLYS
GENERALS 6 (2010), available ot hilp://www benys.org/inside/legalreform/2010/ATR A-Report-Beyond-
Reproach.pdf.

Contingent Fees and Conflicts of Interest in State AG Enforcement of Federal Law
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$760,000 to eight separate political action committees from 2006 through 2010, and that these
PACs in turn spent $240,000 to support King’s campaign.®

Other state-sponsored pharmaceutical lawsuits contracted out on a contingent-fee basis alleged
that companies improperly promoted off-label drug prescriptions, and thercby inflated state
Medicaid costs. Among the more lucrative of such lawsuits were thosc targeting certain
antipsychotic drugs, such as Eli Lilly’s Zyprexa, a standard treatment for schizophrenia and
bipolar disorder that is also commonly prescribed off-label to treat dementia in elderly patients.”
The attomeys general of twelve states decided not 1o join a 2008 $62-million multistate
settlement resolving Zyprexa claims, preferring instead to pursue litigation individually with
private firms hired on contingent-fee contracts.®

The Texas firm Bailcy Perrin Bailey handled the Zyprexa litigation for several states, including
Mississippi and Arkansas. In the settlement resolving the Mississippi and Arkansas litigation,
respectively, private lawyers including the Bailey Perrin firm received $3.7 miltion and $2.78
million. The firm and its lawyers also donated $75,000 to Mississippi attorney general Jim
Hood’s reelection campaign and §70,000 to the Arkansas Democratic Party‘9 in parallel
litigation, $5.4 million from New Mexico’s settlement of Zyprexa claims went to private lawyers
hired on a contingent-fee basis, including Heard Robins Cloud & Lubel, which had contributed
$55,000 to the election campaign of New Mexico attorney general Gary King.]0

Some state AGs have themselves allocated the proceeds of privately contracted litigation, rather
than returning such monics to state treasuries. For example, in resolving a 2001 suit alleging that
Oxycontin manufacturer Purduc Pharma had engaged in “aggressive marketing” tactics, West
Virginia attorney general Darrell McGraw disbursed the settlement proceeds to various
charitable causes of bis choosing, including $500,000 to the University of Charleston’s pharmacy
school, rather (han directing the money Lo the state’s general fund."! Tn response, the U.S.

8 See id. at7.

7 See Associated Press, £li Lilly Settles Zyprexa Lawsuit for $1.42 Billion, MSNBC.COM (Jan. 15, 2009, 6:45 PM),
http://www.msnbe.msn.cony/id/28677805/4#, TolIReyx V98,

& Chris Rizzo, Lifly Settles with 32 States Over Its Zyprexa Marketing, LEGAL NEWSLINE.COM (Oct. 7, 2008, 10:51
AM), hitp://www legalnewsline, com/news/216400-lilly-settles-with-32-states-over-its-zyprexa-marketing; John
O’ Brien, Louisiana Settles with Eli Lilly, $4M for Privaie Attorneys, LEGAT. NEWSLINE.COM (Apr. &, 2010, 4:52
PM), http://www.legalnewsline.com/news/226356-louisiana-settles-with-eli-lilly-4m-for-private-attorneys.

® See John O Brien, Lilly Setiles Ark. Suit Brought by Bailey Firm, LEGAL NCWSLINE.COM (Feb. 18, 2010, 12:34
PM), hitp://www.legalnewsline.com/mews/22561 1-lilly-settles-ark.-suit-brought-by-bailey-firm.

' See ATRA, supra note 5, at 12,

1 See Stalf Reports, Oxyeontin Case Divides MeGraw’s Fans, Foes, THE WEST VIRGINIA RECORD (Aug. 8, 2008,
8:30 AM), hitpz//wvrecord.com/news/contentview.asp?e=214129; John O’Brien, Lowisiana Settles with Eli Lilly,
S4M for private attorneys, LEGAL NEWSLINE.COM (Apr, 8, 2010, 4:52 PM),
http:/fwww.legalnewsline.com/news/226556-louisiana-settles-with-eli-filly-d4m-for-private-attorneys.
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Department of Health and Fuman Services withheld $2,732,968 that it claimed it was owed as
its share of the proceeds by West Virginia’s Department of Health and Human Resources—
meaning that McGraw’s lawsuit, in effect, led to a hole in his state’s budget.12 (Another $3
million of $10 million in settlement proceeds, under the terms of contingent-fee contracts, went
to law firms that McGraw had hired to handle the casc; four of these firms had given $47,500 to
McGraw’s campaigns. b}

3. Securities litigation

As a result of the Private Securities Litigation Reform Act (PSLRA),™ which substantially
enables large investors to control {ederal securities lawsuits, public-employee pension funds have
acquired significant authority over such litigation. Because some states vest state attorneys
general with authority to file suit on behalf of such funds, and to contract with private law firms
to manage such litigation, securities class action lawsuits have become another avenue for state-
sponsored contingent-fee litigation that can create an appearance of impropricty.

For example, in 2007 and 2008, out-of-stale plaintiffs’ law firms donated $830,000 to the Ohio
Democratic Party, led by the New York firms Kaplan Fox & Kilsheimer and Bernstein Litowitz
Berger & Grossmann—both shareholder-class-action specialists—which contributed $270,000
and $175,000, respectively.'® After assuming office in 2009, former Ohio attorney general
Richard Cordray contracted with private law firms to bring at least six securities class action
lawsuits on behalf of state pension funds.'®

Between February 14 and February 17, 2006, Douglas McKeige and four other Bernstein
Litowitz partners gave a combined $25,000 to Mississippi attorney general Jim Hood’s
reclection campaign."” In short order—between February 21 and March 14—-Hood entered into

2 See ATRA, supranote 5, at 16.

¥ See Stall’ Reports, supra note 11,

" Private Securities Litigation Reform Act, Pub. L. No. 104-67, 109 Stat. 737 (1995).

3 See FollowTheMoney, Kaplan, Fox & Kilsheimer,

http:/Awww. followthemoney.org/database/topeontributor.phtml 2u=10353&y=0&incs=0&ince=1 &incf=0&incy=0
(last visited Sept. 29, 2011); FollowTheMoney. Bernstein, Litowilz, Berger & Grossmann,

http//www followthemoney.org/database/topeontributor phimi?u=10353& y=0&incs=0&ince=1 &ine f=0&incy=0
(last visited Sept. 29, 2011).

1% See Mark Maremont ct al., Trial Lawyers Contribute, Shareholder Suits Follow, WA11,ST. 1., Feb 3, 2010,
http://online. wsj.com/article/SB10001424052748703837004575013633550087098.html.

' FollowTheMoney, Mississippi Attorney General Jim Hood,
http://www.followthemoney.org/database/StateGlance/contributor_details. phim{?8c=94660&i=98&s=MS&y=2007

Contingent Fees and Conflicts of Interest in State AG Enforcement of Federal Law
Hearing before the Constitution Subcommittee of the House Judiciary Commitiee 6



57

Testimony of James R. Copland February 2, 2012

signed contracts hiring Bemnstein Litowitz on a contingency-fee basis to lead securities-fraud
lawsuits on behalf of Mississippi, against Converium Holding AG, the Delphi Corporation, and
the Mills Corporation, with McKeige appointed as Mississippi’s special assistant attorney
general for the cases.'®

C. State Reforms

Various state legislatures have reacted to perceived abuses in contingent-fee contracting between
private lawyers and state attorneys general, or to the potential for abuses, by enacting legislation
to limit such contracting authority. To this end, ten states have adopted versions of the Private
Attorney Retention Sunshine Act, model legislation developed by the American Legislative
Exchange Council (ALEC), an organization that advances conservative and free-market reforms
to state legislators around the nation.'” Such “attorney sunshine” bills have variously required
forms of public disclosure of contracts entered into between the state attorney general and private
attorncys; competitive bidding and legislative oversight, at least for contracts with expected fees
or values above a certain threshold; and limitations on the fees that may be contracted for with
private counsel, either on an aggregate or an effective hourly basis.

Apart from legislative action, some state attorneys general have unilaterally adopted practices
designed to prevent abuse and the appearance ot impropriety. For example, Maryland attorney
general Doug Gansler deposits any litigation proceeds into the state’s general fund unless
otherwise directed by court order, and Washington state attorney general Rob McKenna
regularly gives his legislature detailed reports on contingency-fee contracts.

I1. The Risk of Abuse in State AG Enforcement of Federal Law

A. Theoretical Problems

&summary=0&so=a&filter[|=&filter]}=&{ilter| |=&filter[|=&filter]|=02/17/2006#sorttabie (last visited Sept. 29,
2011), and simifar sorted search results for February 14 and 16, 2006,

*® The contract to sue Converium is available at hitp://www.yallpolitics.com/images/Bemstein-Converium.pdf; the
contract to sue Delphi is available at http://www.yalipolitics.com/images/Bemstein-Deiphi.pdf; and the contract to
sue Mills is available at http://www.yallpolitics.com/images/Bernstein-Mills.pdf (last visited Sept. 29, 2011).

¥ See ALEC, State Contracts with Private Attorneys A Call for Sunshine,
http://www.alec.org/ AM/Template.efm?Section=P ARSA& Template=/CM/HTMLDisplay.cfm&ContenttD=15289
(last vistted October 4, 2011).

Contingent Fees and Conflicts of Interest in State AG Enforcement of Federal Law
Hearing before the Constitution Subcommittee of the House Judiciary Commitiee 7



58

Testimony of James R. Copland February 2, 2012

In addition to the issues that can arise from state-sponsored contingent-fee litigation more
generally, significant problems could arise were such arrangements used to enforce federal law.

Certain problems arise whenever there is concurrent enforcement authority held by state
attorneys general for federal laws that involve substantial interstate commerce, at least to the
extent that federal authorities lack the authority to preempt or forestall state-led actions. Even if
federal authorities and 49 of the 50 state attorneys general agree that private conduct with a
substantial interstate-commerce nexus did not run atoul of a federal law, a single state AG could
in effect dictate national regulation for the rest of the country. Moreover, different state AGs
could invoke differing interpretations of the same federal law, in effect requiring national and
international businesses subject to such laws to comply with a variety of legal regimes,
potentially in conflict with one another.

In considering whether to delegate enforcement authority to state attorneys general, Congress
needs to weigh and measure these potential pitfalls against the need for robust enforcement
authority that may be beyond federal-agency capabilities. Granting state attorneys general
concurrent enforcement authority for federal laws is supported by at least some academic
commentary,” generally written by scholars who support more government regulation and who
worry about agency capture by industry.”’

2 See, e.g., Amy Widman & Prentiss Cox, State Attorneys General's Use of Concurrent Public Enforcement
Authority in Federal Consumer Protection Laws, 33 CARDOZO L., REV. 53 (2011); Margaret 11. Lemos, State
Enforcement of Federal Law, 86 N.Y U. L, REV. 698 (2011); Gillian E. Metzger, Federalism and Federal Agency
Reform, 111 CoLUM. L.REV, 1 (2011): Rachel E. Barkow, Insulating Agencies: Avoiding Capture Through
Institutional Design, 89 TEX. L. Riiv. 15 (2010); Amy Widman, Advancing Federalism Concerns in Administrative
Law Through a Revitulization of Enforcement Powers: A Case Study of the Consumer Product Safety Improvement
Acr of 2008, 29 YALE L. & POL’Y REV. 165 (2010). But see Victor E. Schwartz & Christopher E. Appel, The
Plaintiffs” Bar's Covert Effort to Expand State Attorney General Federal Enforcement Power, Wash. Legal Found.
(July 10, 2009), http://www.wlif.org/Upload/legalstudies/legalbackgrounder/071009S chwartz_LB.pdf.

2! Although much academic commentary assumes that federal regulations underdeter misconduct, such analyses
typically give short shrift to the possibility that even though many regulatory schemes fail to capture all the bad
behavior they are intended to prevent, total regulatory costs nevertheless exceed total regulatory benefits. In many
instances, however, even if there are sizable Type regulatory errors (Z.e., errors of underdeterrence), there are even
larger Type IT errors (i.e., errors of overdeterrence).

In the context of pharmaceutical regulation by the Food and Drug Administration, my colleague Paul
Howard and I survey the evidence and reach the conclusion that the cost of Type II errors exceeds that of Type I
errors, and that state tort litigation in this area exacerbates this regulatory bias to act largely as a tax on the research,
development, and production of pharmaceutical products, without corresponding social benefit. See James R.
Copland & Paul Howard, In the Wake of Wyeth v. Levine: Moking the Case for FDA Preemption and Administrative
Compensation, MANHATTAN INST. FOR POL’Y RES, PROIECT FDA Rep. No. 1 11 (Mar. 2009), available at
hitp://www.manhattan-institute.org/htmi/fda_01.him.; see also James R. Copland, Administrative Compensation for
Pharmaceutical and Vaccine-Related Injuries, 8 IND. HEALTH L. REV. 275, 279-81 (2011) (“In short, there is every
reason Lo suspect that the FDA, both in theory and based on the empirical data, is more likely 1o commit Type 11
than Type t error. Thus, any additional regufatory regime that is likely 1o discourage the introduction of new drugs is
also likely to have costs outweighing its benefits, given the Type-ti-loaded FDA regulatory backdrop.”).

Contingent Fees and Conflicts of Interest in State AG Enforcement of Federal Law
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Such commentary typically fails to consider adequately, if at all, the substantial potential for
abuse in cases in which state AGs might contract out their enforcement authority to private
counsel on a contingent-fee basis. That state enforcement actions might be so contracted out
creates a profoundly more pronounced risk of enforcement overreach, particularly given the
diversity of state-level rules governing such arrangements: while ten states have enacted
legislative reforms to [imit the potential for abuse, other states have a history of abuse, including
ten— Georgia, Idaho, lowa, Michigan, Mississippi, Nebraska, Rhode Island, Tennessec,
Vermont, and West Virginia—which sufliciently lack transparency that they have received
failing grades in their handling of outside-counsel contracts from the American Tort Reform
Association,”

B. Variation Between Federal and State Practice

In addition to generating possible variance among the states in interpreting federal law, that state
enforecment of federal law might be contracted out to private attorneys on a contingent-fee basis
creates a clear gap belween potential state practice and federal-enforcement norms. Executive
Order 13433, issued by President Bush on May 16, 2007, and still in effect, prohibits federal
agencies from contracting for legal services when “the amount or the payment of the fee for the
services is contingent in whole or in parl on the outcome of the matter for which the services
were obtained.”® Thus, state attorneys general that choose to enforce federal law under their
coneurrent jurisdiction by contracting with outside counsel on a contingent-fee basis would be
entering into agreements that would be prohibited were the federal enforeement authorities to
pursue the same perecived violation.

Apart from the fact that allowing states to contract with private outside counsel on a contingent-
fee basis creales a disjunction between state and federal norms for enforcing federal regulations
and laws, it is worth noting that contingent-fee arrangements with private counsel are arguably
more troubling at the state than at the federal level. Unlike Justice Department staff, who are
unelected professionals—and at the highest levels, subject to Senate confirmation-—state
attorneys general are mostly elected and dependent on campaign donors®*—including plaintiffs’
lawyers who might enter into such contracts—to fund their campaigns.

2 See ATRA, SETTING THE COURSE: ESTARLISHING BEST PRACTICES FOR ATFORNEY GENERAL USH OF OUTSIDE
COUNSEL 6 (2010), http://www.agwatch.org/settingthecourse pdf.

* Exceutive Order 13433, “Protecting American Taxpayers from Payment of Contingency Fees,” Federal Register
Vol. 72, No. 96 (May 18, 2007).

*1n all, forty-three of the fifty state attorneys general are elected. Five states—aAlaska, Hawaii, New Hampshire,
New Jersey, and Wyoming—have attorneys general appointed by the governor. The state legislature elects the
atlorney general in Maine, and the Supreme Court seleets the attorney general in Tennessce.
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C. Recent Federal Legislation with the Potential for Abuse

According to a 2011 law review article by Amy Widman and Prentiss Cox,” written in
conjunction with the pro-plaintiffs’-lawyer Center for Justice and 1‘)(31110(:racy,26 at least twenty-
four federal laws contain specific grants of enforcement authority to states, including sixteen
involving consumer prote:ction.27 Five of these have been enacted since 2008:

1. The Consumer Product Safety Improvement Act of 2008 (the “CPSIA™), Section 218

2. The American Recovery and Reinvestment Act of 2009 (the “stimulus bill”), Section
13410,

3. The Omnibus Appropriations Act of 2009, Section 626(b); 30
The Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 (“Dodd-
Frank™), Section 1042:*" and

5. The Reslore Online Shoppers’ Confidence Act of 2010.%2

None of these new statutes has contained language precluding state attorneys general from
contracting out their enforcement authority to private counsel on a contingent-fee basis.

As the federal delegation of enforcement authority to state attorneys general has become more

cor . - . 33 . . . ~
commonplace, criticism of such practice has also escalated.” Reacting to the inclusion of such a
provision in the CPSTA, Senator Cobum remarked:

% See Widman & Cox, supra note 20.

% For some of my prior cxchanges with the Center for Justice and Democracy, see, e.g., James Copland, Lawyers’
Lies and the Lying Lawyers Who Tell Them, TOWNHALL.COM, Feb. 23, 2010,
http://townhall.com/columnists/jamescopland/2010/02/23Aawyers_lies_and_the lying lawyers_who_tell_them;
James R. Copland, Doroshow’s Huffington Puffery, POINYOFLAW.COM, Feb. 24, 2010,
http://www.pointoflaw.com/archives/2010/02/doroshows-huffi.php: My TownHall.com Response to Doroshow,
POINTOFLAW.COM, Feb, 23, 2010, bttp://www.pointoflaw.com/archives/2010/02/my-townhallcom.php.

* See Widman & Cox, supra note 20, at 53-56.

2 pub. L. 110-314, Aug. 14,2008, 122 Stat. 3060-62.

 H.R. 1 of the 111" Congress (giving the power to seek statutory damages and attorney fees for alleged violations
of the 1996 Health Insurance Portability and Accountability Act (FHIPAA) to state attorneys generai).

* Pub. L. No. 111-8, Title VI, § 626 (2009) (authorizing state enforcement of FTC mortgage-related rules).

¥ Dodd-Frank Act, Pub. L. No. 111-203, § 1042, 124 Stat. 1376, 2012-14 (2010) (empowering state attorneys
general to enforce any provision of the title and to enforce any regulation promuigated by the newly created
Consumer Financial Protection Board).

2 pub. L. No. 111-345 (2010).
¥ See, e.g., Creating A Consumer Financial Protection Agency: A Cornerstone of America’s New Economic

Foundation: Hearing Before the S. Comm. on Banking, Hous. & Urban Aftairs, 11 1th Cong. 76 (2009) (statement
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Overzealous state attorneys general will now have the authority and discretion to interpret
safety regulations and could unilaterally on a whim rule a business is noncompliant and
could then hand over expensive lawsuits to their trial lawyer’s cronies who are
notoriously closc with state law enforcement officials. State attorneys, then, would be
hard-pressed to deny politically active state trial lawyers to sue companies when the
litigation will not cost the State a dime and could, in many cases, bring the attorney
general positive publicity.**

There is a dearth of good empirical evidence that might shed light on whether such concemns
have borne out in practice. In their survey of state enforcement actions to date of sixteen federal
consumer-protection statutes—specifically excluding antitrust and environmental laws—
Widman and Cox count 120 claims across 104 cases, 92 of which were brought by a single
attorney general.”® Nine of sixteen federal statutes studied were invoked in such claims, though
over three-fourths of the total involved just two telemarketing statules, the Telemarketing and
Consumer Fraud and Abuse Prevention Act of 1994* and the Telephone Consumer Protection
Actof 1991.7

Admitting that their “very small sample size makes it difficult to make many detailed
conclusions from the data,” Widman and Cox nevertheless conclude that “neither
overenforcement nor inconsistency with federal regutators is apparenl"’38 Moreover, while
Widman and Cox “did not collect data on the use of outside counsel in our study,” they claim
that “it appeared to be infrequent or cven non-existent on the face of the pleadings in the state
enforcement cases.”’

The conclusions drawn by Widman and Cox, however, do not follow from their data, given the
limitations of their datasct, its exclusions, and the relative novelty of provisions authorizing
concurrent enforcement authority that coneern a substantial segment of the American economy,
most notably Dodd-Frank.

Even assuming for the sake of argument that the 120 claims that Widman and Cox identify is a
small number, many of the statutes they studied are extremely recent in origin and the remainder

of Edward Yingling, President and CEO, Am, Bankers Ass’n} (“[T]he safety and soundness regulator will not be
able to do its job if it has no authority over consumer laws, much less if that authority is held by not only the Federal
consumer regulator, but every State regulator, legislature and attorney general as well.”); Schwartz & Appel, supra
note 20.

* 154 Cong, Rec. $7872 (Statement of Sen. Cobum).
* See Widman & Cox, supra note 20, at 72-73.

¥ 15U.5.C. § 6103 (2006).

T 47US.C. § 227(1) (2006).

* See Widman & Cox, supra note 20, at 81-82.

* 1d. at 82.
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generally involve uncontroversial provisions applying to a narrow set of less-than-deep-pocketed
businesses that have a rather insubstantial presence in interstate commerce, namely
telemarketers, abortion clinics,*’ boxing promoters,“ pornographers,42 sports agents,43 and
moving companicﬁ4 By excluding potential large-seale claims invoking federal law in the
antitrust and environmental arena—not to mention state-led actions invoking federal securities
law—the authors generated a dataset almost sure to limit the number of state claims and the
potential for such elaims to be outsourced to plaintiffs’ law firms secking large contingent-fee
payouls. Concluding that there is little potential for abuse by referring to an absence of abuses
under the statutes Widman and Cox study is little more than begging the question.

Furthermore, cven for the statutes studied by Widman and Cox, the composition of slate-level
enforcement actions is concerning: in the Widman-Cox datasel, the attorney generat of [liinois
was involved in 34 individual cases and 41 cascs including multistatc actions, more than triple
the number of any other state and over one-third of all total actions.*” That the attorney general
of a singlc state would be a principal enforcer of federal law for the other 49 states is at least
prima facie troubling. Widman and Cox suggest that the record indicates a higher-than-usual
degree of cooperation between the Tllinois attorney general’s olfice and federal officials,* but
even if true for the narrow statutes studied, such a record is of little comfort when contemplating
the scope of potential enforcement under more recent legislation, particularly Dodd-Frank. That
THinois in recent years has been rather well-known for hosting an aggressive plaintiffs’ bar allied
with elected state officials*” reinforees such concerns.

Among the most recent federal legislation creating concurrent state enforcement authority,
Dodd-Frank is unquestionably the most prone to potential abuse. To begin with, the statute’s
scope—comprising in cssence the whole of the U.S. financial industry—is far broader than
consumer-protection statutes with concurrent enforcement authority to date.

In addition, the federal regulations for which state attorneys general have concurrent
enforcement authority under Dodd-Frank include those to be promulgated by the new Consumer

“ Freedom of Access to Clinic Entrances Act of 1994, 18 U.S.C. § 248(c)(3) (2006).
* Professional Boxing Safety Act of 1996, 15 U.S.C. § 6309(c) (2006).

2 Controlling the Assault of Non-Solicited Pornography and Marketing (CAN-SPAM) Act of 2003, 15 U.S.C. §
7706(f) (2006).

* The Sports Agent Responsibility and Trust Act, 15 US.C. § 7804 (2006).

** Household Goods Mover Oversight Enforcement and Reform Act of 2005, 49 U.S.C. §§ 14710--14711 (2006).
* See Widman & Cox, supra note 20, af 74.

* See id. at 86.

Y See generally CENTER FOR LEGAL POL’Y, MANHATTAN INST., TRIAL LAWYERS, INC.: ILLINOIS—A REPORT ON THE
LAWSUIT INDUSTRY IN ILLINCIS, 2006, available ot http:/foww triallawyersine.com/IL/101 html,
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Financial Protection Bureay (“CFPB™),* which is rather uniquely insulated from federal
oversight: the agency’s budget is funded through the Federal Reserve’s seignorage outside of the
congressional appropriations process and the agency is headed by a single director, serving five-
year terms, who is not subject to removal by the President except for cause. Section 1031 of
Dodd-Frank confers upon the CFPB authority to regnlate acts and practices that are “abusive™—
an expansion beyond traditional “unfair and deceptive”—which leaves open the possibility of
broad regulations subject to multiple interpretations by state A(Gs. Complicating this concern,
Dodd-Frank limits the ability of the CFPB to stop any stale attorney enforcing a federal rule,
regardless of whether the CFPB director disagrees with the state AG: under the statute, states’
obligations to the CFPB are limited to notice, and the agency’s legal authority is limited to the
ability to remove litigation to federal court, be heard, and appeal.49 Of additional concern is the
fact that Richard Cordray, President Obama’s current choice to head the agency through an
asserted recess appointment, made extensive use of outside-counsel contingent-fee contracting
during his recent service as Ohio’s attorney general, as discussed supra.

In short, the significant assignment to state attorneys general of concurrent enforcement authority
over several sweeping new federal laws, without an express prohibition on contracting with
private counsel on a contingent-fee hasis in such eaforcement, is deeply troubling.

II1. A Modest Propeosal for Reform

The significant expansion of state attorneys’ general’s concurrent enforcement authority under
new federal laws—including those with to-date-unknown regulations, such as Dodd-Frank—is
of considerable concern, based on both the theoretical potential for abuse in contingent-fee
contracts entered into between states and private counsel] and the actual past practices of some
state AGs in similar state-law litigation.

That state AGs might choose to enforce federal faw by contracting out claims to private counsel
on a contingent-fee basis creates the potential for the appearance of impropricty; exacerbates
concerns about enforcement overreach, state-to-state variance in enforcement, and the inverted
federalism through which a single state or a minority of states may impose regulatory rules
nationwide; and generales a signiflicant disconnect between federal and state enforcement norms,
given the tederal prohibition on outside contingent-fee counsel.

The concerns underlying Executive Order 13433—namely, “lo ensure the integrity and effective
supervision of the legal and expert witness services provided to or on behalf of the United
States™—apply with no less force when enforcement authority is delegated to the states. Indeed,

“ See Dodd-Frank Act, § 1042(a)(1), 1042(a)(2)(B).
* See id. at § 1042(b).

Contingent Fees and Conflicts of Interest in State AG Enforcement of Federal Law
Hearing before the Constitution Subcommittee of the House Judiciary Committee I3



64

Testimony of James R. Copland February 2, 2012

given the multiplicity of state-level enforcers and the fact that most state attorneys general are
elected officials who raise money for their campaigns, the possibility that state attorneys general
might contract with private counsel on a contingent-fee basis to enforce federal law generates
substantially magnified risks of actions that are ineffective or lacking in integrity.

As such, Congress should consider the modest step of codifying Executive Order 13433 and
extending its application to all state enforcement of federal law.

1 welcome any questions.
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APPENDIX
Trial Lawyers, Inc.: Attorneys General

A Report on the Alliance Between State AGs and the Plaintiffs” Bar 2011

A Message from the Director

Personal-injury lawyers, collectively, are among the biggest of big businesses, so much so that
we at the Manhattan Institute have dubbed them “Trial Lawyers, Inc.”[1] It’s no secrel that this
group of attorneys is a powerful political force, exerting pressure on legislators and elected
judges alike.[2] Few realize, however, just how in bed the litigation industry is with the very
officials we entrust to enforce the law itself~—the attorneys general of the various states. In fact,
our state attorneys general have become not just allies of the trial bar but, in many cases,
indispensable to developing Trial Lawyers, Inc.’s new lines of business. State AGs make
possible the payment of windfall fees to their allies in the plaintif(s’ bar, whose lawyers in turn
gratefully fill the officials’ campaign coffers with a share of their easily obtained cash. This
report tells the story of the questionable bargain between the trial bar and the states’ top law-
enforcement officers.

In understanding just how and why state attorneys general work with the trial bar, it’s important
to realize that, unlike the U.S. attorney general, who is appointed by and accountable to the
president, most state attorncys general arc answerable to no higher official, having becn chosen
by the public at large.[3] The statcwide campaigns they wage demand rich war chests. Moreover,
winners often use these positions as stepping stones—as in the cases of Rhode Island senator
Sheldon Whitchouse; New York’s former governor, Eliot Spitzer; and Connecticut senator
Richard Blumenthal[4] —rtequiring further financial support.

To subsidize their ambition, many state attorneys general have embraced the plaintiffs’ bar over
the past two decades in a symbiotic relationship that has enriched each at the expense of the
gencral public and the rule of law. The large-scale trend dates back to 1994, when Mississippi
trial lawyer Richard Scruggs reached out to his state’s attorney general, Mike Moore, a fellow
native of Scruggs’s hometown of Pascagoula.[5] Scruggs’s idea was to have Mississippi sue the
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tobacco companies—and retain his own small firm to litigate the case. But that was not the nub
of the problem, the dubious merits of the case aside. It lay in the fee arrangement: Scruggs and
his firm would not get hourly fees, which would reflect the amount of work they performed—the
normal arrangement between governments or companics and the private lawyers they retain.
Instead, the Scruggs firm contracted for a share of the procecds of the suit, through a
contingency-fec arrangement roughly parallel to those regularly arranged betwcen plaintiffs’
lawyers and private individuals, who tend to lack the up-front funds to pay lawyers by the hour.
States not only have such resources; they have the legal sophistication {o determine whether a
case under consideration has a chance of prevailing, unlike private citizens, who must turn to
self-interested plaintiffs’ lawyers to make that evaluation.

When the smoke cleared, all 50 state AGs signed on to some version of Scruggs’s scheme.[6]
The money involved was so great that even AGs from tobacco-growing states felt pressure to
comc on board, so as to ensure that their citizens got “their share” of the procceds. And under the
contingency-fee arrangement, a significant portion of each state’s share went to the lawyers
themselves. Sceruggs himself took in over a billion dollars,{7] and though he is now serving time
in federal prison for attempting to bribe a judge in an unrelated case,[8] the litigation business
model that he developed lives on. Such arrangements undergird many of Trial Lawyers, Inc.’s
most lucrative modern business lines, including litigation against pharmaccutical companies and
shareholder lawsuits against companics for alleged sccurities fraud.

‘While the eontracting out of the state’s business to plaintiffs’ lawyers for a share of the proceeds
is the most obvious example of the unholy alliance between attorneys general and the trial bar, it
is hardly the only way that lawyers benefit from friendly relations with states’ top prosecutors.
Even if not contracted out to private lawyers on a contingency basis, civil lawsuits and criminal
investigations launched by state AGs can offer handsome rewards to lawyers involved in parallel
litigation-—as highlighted in the recent firestorm over the huge out-of-state campaign-donation
inflow, from tort lawyers and others, received by the nation’s longest-serving state attorney
general, Tom Miller of Towa, after he assumed control of multistate litigation over home
foreclosures.[9] Even when state lawsuits ultimatcly lose, attorneys general can drive up
settlement values for private lawsuits alleging wrongdoing by businesscs by placing the state
governmenl’s imprimatur on the legal theories floated. The ratchet effect that state AGs’
investigations can bring to civil lawsuits was highlighted powerfully in the cooperation between
Scruggs and current Mississippi attorney general Jim Hood, who, in the wake of Hurricane
Katrina filed lawsuits attacking insurance companies for simply insisting on the terms of their
policics.
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Notwithstanding the unsavory alliance between trial lawyers and state AGs, the overall civil-
litigation landscape in America continues to improve. In 2009, the most recent year for which
data are available, tort costs—measured as the sum of all payments in tort litigation paid to
individuals and attomcys, plus administrative costs—fell as a percentage of the economy for the
sixth consecutive year.[ 0] In a series of major decisions, the U.S. Supreme Court recently
enforced a federal law upholding mandatory arbitration clauses, found that another federal law
preempted state litigation related to injuries attributed to childhood vaccines, found that a federal
regulatory scheme preempted state-led “public-nuisance” lawsuits trying to force the adoption of
policies intended to combat global warming, and made it more difficult to assert speculative
employment-discrimination class actions.[11] In addition, many states have enacted varieties of
tort reform that seem to be paying dividends.[12]

Unfortunately, the tort reform record as it relates to reining in abusive state attorneys gencral is
rather limited. Only ten states have enacted reforms similar to the American Legislative
Exchange Council’s Private Attomey Retention Sunshine Act, which mandates public disclosure
of contractual relationships between private lawyers and states.[13] The degree of transparency
of such arrangements in ten other states—Georgia, Idaho, lowa, Michigan, Mississippi,
Nebraska, Rhode Island, Tennessee, Vermont, and West Virginia—received failing grades from
the American Tort Reform Association.[14] Clearly, state attorneys general are the outliers in a
broad landscape of reform. Here’s hoping that this report can shed light on how state AGs work
to further the trial bar’s agenda and how thoughtful reforms might counteract such trends.
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INRODUCTION: TOBACCO
JUSTICE FOR HIRE
The Origins of the Trial Bar’s Cozy Relationship with State Attorneys General

By the 1990s, strong evidence had accumulated that smoking caused lung cancer, emphysema,
and a host of other ailments.[15] A string of sterner and sterner warnings from the U.S surgeon
general’s office about cigarettes’ potential health effects had by then rendered tobacceo
companies personae non grafae,[16] and the marketing efforts of cigarette manufacturers mostly
generated public scorn, particularly those Lhat seemed to larget minors.

Because evidence had begun to emerge that the companies had known of smoking’s dangers and
addictiveness a good bit earlier than they’d let on,[17] tobacco companies began to look like easy
targets for litigation. Yet winning verdicts proved clusive. Under general tort-law principles,
individual tort claimants cannot scek compensation for injuries caused by inhcrently dangerous
products{ 18] unless they were inadequately warned,| 19] but federally mandated warning labels
had existed on every pack of cigarcttes since the 1960s.[20] Also, tobacco companies ficrcely
defended themselves against product liability actions, such that making individual smoking
claims was an expensive and risky proposition. Furthermore, aggregating health-related tobacco
claims into class actions was usually impossible, since every person’s health profile and smoking
history is so individual that those seeking to take legal action lack the “commonality” that
members of class actions must have under Federal Rule of Civil Procedure 23.{21]

Scruggs Hatches a Plan

In the face of these constraints, in 1994 Mississippi asbestos lawyer Richard “Dickic” Scruggs
approached his state’s attorney general, Mike Moore, a fellow native of the small town of
Pascagoula, with a scheme|22] that would transform the relationship between state AGs and the
plaintiffs’ bar. The legal theory concocted by Scruggs and Moore was ingenious: that tobacco
companies were obliged to compensate the state for Medicaid expenses stemming from smoking-
related injuries.[23] Their reasoning was dubious, given authoritative estimates that states’ excise
taxes on cigarettes exceeded the cost of treating smoking-related illnesses.[24] Like the legal
theory that Moore and Scruggs advanced in the tobacco litigation, its fee arrangement was both
novel and dubious. Rather than paying outside counsel an hourly rate, as state prosecutors’ with
insufficient internal manpower or expertise ordinarily do, Moore agreed to pay Scruggs and other
retained private attorneys a contingency fee-—allocating to the lawyers for hire a share of the
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state’s proceeds in any recovery. In the tobacco suits, several states’ settlements reimbursed
lawyers at an effective rate of over $10,000 per hour[25]—up to $92,000 in Texas[26] —with
over $30 billion going to private attorneys overall, and a reported $1.4 billion flowing to Scruggs
individually.[27] Such unprecedented sums represent simply the enormous size of the
scttlements, rather than the volume of work performed.

The opportunity to score political points by taking on a reviled industry and to {ill strained state
coffers made followers of top state prosecutors nationwide: eventually, all 50 states signed on to
the litigation and entered into a settlement agreement with cigarette manufacturers.[28] (Some
state attorneys general went so far as to lobby their legislators to change existing law so that they
and their states could get in on the deal.)[29]

Some of the money that flowed to private lawyers found its way back into the campaign chests
of the state AGs who had hired them. Scruggs made the arrangement worth Moore’s while: he
not only contributed more money to Moore’s campaign than anyone else but flew the attorney
general to campaign stops in his private jet.[30] Similar tales abounded in other states, which
typically hired local counsel to join the Scruggs effort. The attorney general of Kansas at the
time, Carla Stovall, hired her former firm, Entz & Chanay, as “local counsel” in the settlement
negotiations—and, later, received sizable campaign donations from her local colleagues.[31] In
one extreme case, former Texas attorney general Dan Morales pled guilty to federal corruption
charges for his role in attempting to offer a contract worth hundreds of millions of dollars in
contingency fees to a plaintiffs’ bar ally and for converting campaign contributions to personal
use.[32]

An Evelving Partnership

In the years since the tobacco litigation, contingency-fee arrangements of the sort concocted by
Scruggs and Moore have come {o define the relationship between state AGs and the trial bar.
Stale attorneys general and their litigation-industry allies have continued to mine the Medicaid
vein, outsourcing the people’s work to the plaintiffs” bar in scores of health-care-related suits.
The two financial collapses of the last decade or so have offered state AGs a host of
opportunities to pursue related litigation and farm it out to Trial Lawyers, Inc., including
sharcholder lawsuits as well as others premised on various theories of consumer fraud. Though
much of this litigation and enforcement has been at cross-purposes with federal schemes, some
of it is actually being encouraged by federal lawmakers influenced by the trial bar to give state
AGs the power to enforce new federal laws—in effect, creating a new revolving door of
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litigation opportunity.

Moreover, state AGs have offered benefits to plaintiffs’ attorneys beyond providing employment
and the potential for huge fees. In moving against companies both civilly and criminally—as
Eliot Spitzer did against the financial sector a decade ago, as Mississippi attorney general Jim
Hood did against insurance companies in the wake of Hurricane Katrina, and as lowa attorney
general Tom Miller is doing against the mortgage industry today—AGs place the state’s
imprimatur on novel theories of corporate culpability and thus raise the value of legal claims.

The increasing value of state attorneys general to the private plaintiffs’ bar is strikingly shown by
the growth in Trial Lawyers, Inc.’s contributions to the Democratic Attorneys General
Association (DAGA) over the last several electoral cycles. Some Republican AGs have also
shown a willingness to farm out the state’s work to private attorneys on a contingency-fee basis,
among them former Alabama attorney general Troy King and former South Carolina attorney
general Henry MeMaster; and present South Carolina attorney general Alan Wilson, Utah
attorney general Mark Shurtleft, and Virginia atlorney general Ken Cuccinelli. Trial Lawyers,
Inc. plays no favorites beyond a devotion to its own bottom line.
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AN ETHICAL MORASS

The financing of private litigation by contingency fees—in which lawyers advance their legal
services to plaintiffs in exchange for a share of any proceeds from a judgment or settlement—is
standard American practice.[33] In the context of litigation on behalf of state governments,
however, contracts paying private lawyers’ contingency fees raise a host of ethical quandaries.

To begin with, in many instances the lawsuits do not originate with the state officials; rather,
private attorneys approach state attorneys general with ideas.[34] Thus, private individuals with
their own economic interests are influencing statc law-enforcement priorities. Morecover, much
of the litigation farmed out on a contingency-fee basis arises not from a violation of a clear
legislative command but from some regulatory impulse culminating in a financial penalty more
like a tax or a fine than a payment of damages to an injured party. In essence, policymaking is
being usurped by state attorneys general at the behest of self-interested private parties.
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Although they style themselves instruments of the state and its policy goals, firms that enter into
contingency-fee arrangements actually create conflicts between their otherwise legitimate desire
to maximize financial returns and the state’s obligation to serve the general welfare, which often
entails a balancing of intercsts and of short-term considerations against long-term ones. In many
instances, state AGs essentially relinquish authority over the course of litigation to the private
lawyers hired. The prospect of campaign contributions derived from the hard bargains that these
private attorneys drive threatens to cloud at least some AGs” consciousness ol the public interest.

Even when some portion of the proceeds is dedicaled to programs serving the public welfare—
such as the smoking-cessation campaigns funded by the tobacco settlements—it has often been
statc AGs, rather than the legislature, who have decided, sometimes in concert with their
litigation-industry attorneys, how such monies are to be allocated. Too often, the “charities”
funded through such scttlements have tended to benefit state AGs’ political careers—or the
litigation interests of their outside counsel.{35]

Finally, the very size of the cases that AGs pursue with the help of plaintiffs’ lawyers guarantecs
that the fees collected will be disproportionate to the effort expended and will represent a huge
diversion of funds that belong with the government, if they belong anywhere. As it happens,
these sums too often go to AGs’ past and future campaign donors, creating at least the
appearance of pernicious “pay to play” arrangements. Even so, a number of states have no
formal process for overseeing private attorney contracts, and many state attorneys general have
doled out work on a no-bid basis.[36]
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PHARMACEUTICALS
FEEDING FRENZY
State Attorney Generals Serve Up Lunch for the Mass-Tort Bar

The state AGs” strategy of enlisting contingency-fee lawyers to recoup states” Medicaid expenses
was subsequently extended to suits against pharmaceutical makers, mainly alleging that the
companies were looting Medicaid through “price gouging” or the “improper marketing” of
drugs, including the promotion of “off-label” uses not formally approved by the U.S. Food and
g Administration (see “What Are ‘Off-Label” Drugs?” below).

McGraw Leads the Way

A pioneer in suing pharmaceutical companies, West Virginia attorney general Darrell MeGraw
and his allies in the litigation industry have taken full advantage of his state’s lenient attitude
toward no-bid contracting. First elected in 1992, McGraw has actively courted an army of
“special assistant” attorneys general, arguably in defiance of a West Virginia court’s holding that
the state’s AG is unauthorized by cither statute or the state constitution to make such agreements
and a similar rebuke by the statc’s auditor.[37]

MeGraw’s best known case of parceling out the state’s business to Trial Lawyers, Inc., which
spawned copycat cases nationwide, was filed in 2001 against Purdue Pharma, manufacturer of
the painkiller Oxycontin, for allegedly “aggressive marketing” tactics that understated the drug’s
risks.[38] To handle the case, McGraw hired four private firms that had given $47,500 to his
campaigns. These firms garnered $3 million in fees out of an ultimate $10 million
settlement.[39] MeGraw also took the extraordinary step of deciding on his own to disburse the
remaining funds——to various charitable causes of his choosing, including $3500,000 to the
University of Charleston’s pharmacy school[40]-—rather than directing the money to the state’s
general fund. In response, the U.S. Department of Health and Human Services withheld
£2,732,968 that it claimed it was owed as its share of the proceeds by West Virginia’s
Department of Health and Human Resources. McGraw’s lawsuit, in short, led to a hole in his
state’s budget. [41]
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2, 2l

Defying efforts to rein him in, McGraw has continued to farm out the state’s mass-tort business
against drug manufacturers to some of the very same law firms. One of them, Cook, Hall &
Lampros, has led the state’s suits against Merck-Medco and Bank of America.[42] The firm has
given $20,000 to McGraw’s campaigns since 2004 and is headed by the nephew by marriage of
MecGraw’s brother.[43] Another firm, DiTrapano, Barrett & DiPicro, has handled suits against
Abbott Laboratories, GGeneva Pharmaceuticals, Warrick Pharmaceuticals, and Dey Pharma,
among others.[44] The DiTrapano firm has given McGraw $37,800 since 2004, about 8 percent
of the $500,000 raised by McGraw over that time span.[45]
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A JUDICIAL REBUKE

Although the Zyprexa lawsuit netted millions of dollars for aggressive state AGs and Trial
Lawyers, Inc., it did not impress U.S. District Judge Jack Weinstein, of the Eastern District of
New York, who oversaw much of the drug’s mass-tort litigation. Weinstein is well known for
crafting mass-tort settlements, dating back to his handling of the Agent Orange litigation in the
1980s.]146] When faced with Mississippi’s Zyprexa suit, however, he not only tossed out all but
one of Mississippi’s claims; he also lambasted the attorneys for their legal theory:

If allowed to proceed in their entirety, the State’s claims could result in serious harm or
bankruptcy for this defendant and the pharmaceutical industry generally. For the legal
system to be used for this slash-and-burn style of litigation would arguably constitute an
abuse of the legal process. Constitutional, statutory and common law rights of those
injured to seek relief from the courts must be recognized. But courts cannot be used as an
engine of an industry’s destruction.[47]
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Antipsychoetic Drug Prompts Crazy Litigation

Among the major pharmaceutical-industry targets of the state AGs—and Trial Lawyers, Inc.—is
Eli Lilly, which markets the antipsychotic drug Zyprexa, a standard treatment for schizophrenia
and bipolar disorder. A side effect of the drug can be weight gain and elevated blood sugar. In
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private litigation alleging that Zyprexa caused individuals’ diabetes and obesity, Lilly has
already settled with more than 31,000 claimants—out of the 20 million people who had used the
drug worldwide at the time of suit—for a minimum of $1.2 billion.[48]

State attorneys general went after Lilly using a different theory, namely, that in promoting
Zyprexa as a treatment for dementia in elderly patients, an off-label use that had not been
specifically approved by the FDA, Lilly was illegally inflating sales and thus state medical
costs.[49]

In 2008, Lilly settled with 33 states, for $62 million, in litigation spearheaded by Illinois attorney
general Lisa Madigan.[50] (Though Lilly admitted no wrongdoing, it did disclose the identity of
individuals to whom it had paid consulting or promotional speaking fees.) But 12 states decided
not to join the settlement and instead filed their own suits, which sought higher payments. These
were often farmed out to Trial Lawyers, Inc. Among the states to have settled individual Zyprexa
suits Lo date are:

+ Ulah, settling for $24 million, with $4 million to private attorneys hired by Attorney General
Mark Shurtleff;

» West Virginia, settling for $22 million, with $6.75 million to private attorneys hired by
Attorney General Darrell McGraw;

* Louisiana, settling for $20 million, with $4 million to private attorneys hired by then—attorney
general Charles Foti;

+ Mississippi, settling for $18.5 million, with $3.7 million to private attorneys hired by Attorney
General Jim Hood;

* Arkansas, scttling for $18.5 million, with $2.78 million to private attorneys hired by Attorney
General Dustin McDaniel: and

» New Mexico, settling for $15.5 million, with $5.4 million to private attorneys hired by former
attorney general Patricia Madrid.[51}

A leading law firm handling the Zyprexa litigation for several stales, including Mississippi and
Arkansas, was the Texas {irm Bailey Perrin Bailey. The firm donated $75,000 to Mississippi
attorney general Jim Hood’s reelection campaign and $70,000 to the Arkansas Democratic
Party.[54] Bailey Perrin was not involved in the Louisiana or New Mexico Zyprexa lawsuits.
(The firms representing them did give generously to those states’ attorneys general, however—
including $55,000 given by Santa Fe law firm Heard Robins Cloud & Lubel to the election
campaign of New Mexico attorney general Gary King.)[55] But Bailey Perrin did represent
Louisiana and New Mcxico in similar litigation involving Janssen Pharmaceuticals’
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antipsychotic drug Risperdal, and the Louisiana lawsuit scored a $258 mililion verdict at trial.[56]
(The firm donated $20,000 to a political action committee that supported Louisiana attorney
general Buddy Caldwell’s campaign, and $50,000 and $25,000 to current and former New
Mexico attorneys general King and Madrid, respectively.[57] In addition, one of the firm’s name
lawyers, Kenneth Bailey, gave $85,000 to the Democratic Attorneys General Association, which
spent hundreds of thousands backing both Caldwell’s and King’s candidacy.)[58]
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WHAT ARE “OFF-LABEL” DRUGS?

Oft-label prescriptions of drugs are those written for the treatment of ailments or conditions
beyond those for which the product was approved by the U.S. Food and Drug Administration.
Only approved uses are listed on the label. However, drug companies may scll drugs for off-label
uses, since all drugs approved for sale have undergone large-scale clinical trials that have
cstablished their safety.[52] (Possible side cffects are also listed, but these can occur in patients
who are taking the drugs for approved uses as well as in patients who arc not.) Given the cost
and time-consuming nature of the approval process, drug manufacturers typically do not submit
new uses of already approved medications for full FDA review after the drug has been marketed
and physicians have begun prescribing it for other ailments. But such uses are regularly studied
in the medical literature, and such studies often reveal a broader spectrum of ailments against
which the drug in question is effective than what the limited scope of clinical trials was able to
reveal.{ 53] Oft-label drug prescriptions constitute a large percentage of all pharmaceutical sales
nationwide and likely contribute to public health.
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Alabama’s Crimson Tide of Pharma Suits

Although Trial Lawyers, Inc.’s state attorney general allies are usually Democrats, litigation
opportunity counts for more with the plaintiffs’ bar than political affiliation does. Consider
former Alabama attomey general Troy King, a Republican whose campaign profited bandsomely
from the political largesse of the influential law firm Beasley Allen—and hired the Montgomery
firm to help lead a suit against 73 pharmaccutical companies over Medicaid reimbursements.[59]
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The Alabama litigation, which is similar to that initiated by Kentucky attorney general Jack
Conway and others, alleges that pharmaceutical companies have been “gouging” the state by
recommending “average wholesale prices” (AWP) to pharmacists, which, the state argued,
inflated its Medicaid bills. Like the Zyprexa lawsuits that actually went to trial, the Alabama
AWP lawsuits that did so have not ultimately fared well. After juries awarded verdicts of $215
miltion, $33 million, and $80.9 million against AstraZeneea, Novartis, and GlaxoSmithKline,
respectively, the companies pressed their cases on appeal, and the Alabama Supreme Court
threw out these awards in their enlirety.[60] According to the court, there was nothing preventing
Alabama from negotiating its own pricing with the companies, and “[tJhe State failed to produce
substantial evidence that it reasonably relied on the misrepresentations and/or fraudulent
suppression it alieged.”[61]

Notwithstanding this rebuke, the private firms hired by Alabama stand to profit handsomely from
the AWP litigation. Rather than risk trial, a number of the other companies that were sued
decided to setile the case in 2008 for $35 million, with $8.7 million going to the law firms for
fees and expenses; a subsequent settlement in 2009 with still more companies came to S89
million, with $12 million reserved for the private attomeys.[62]

The evidence seems to suggest that at least some of these attorneys werc also generous donors
on behalf of Troy King’s political interests. Alabama’s permissive campaign-finance disclosure
rules allow donors to filter donations through political action committees, but the American Tort
Reform Association (ATRA) examined the money trail in detail and concluded that Beasley
Allen played a big role in bankrolling King: according to ATRA’s report, Beasley Allen and its
lawyers donated over $760,000 to eight separate PACs from 2006 through 2010, and these same
PAC:s in turn gave $240,000 to support King’s campaign.[63] (The Beasley Allen firm is led by
longtime personal-injury kingpin Jere Beasley, who, before achieving national prominence as a
plaintiffs’ lawyer, served as the state’s attomey general, under Governor George Wallace.)
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SECURITIES AND FINANCE
CASHING IN
Securities Firms Pony Up Big Dollars to State Attorney General Allies

The bread and butter of Trial Lawyers, Inc.’s class-action linc of business is lawsuits premiscd
on “securities fraud,” that is, suits alleging that a drop in a company’s share price was caused by
some fraud—usually, a failure Lo disclose material information to all shareholders—on the part
ol management. By stringing together thousands, or millions, of shareholders, lawyers are able to
drive a hard bargain with companies, which pay hefty sums to make avaricious attomeys go
away.

Unlike most tort litigation, shareholder suits originate under federal securities law. State-
employee pension funds have emerged as the dominant force behind such suits, largely as an
unintended consequence of a federal lawsuit reform passed in 1995, the Private Securities
Litigation Reform Act (PSLRA) (see “Unintended Consequences Empower State Atlorneys
General” below). Because state attorneys general are, at least in some states, vested with
authority to tile suit on state-employee tunds’ behalt—and to select private attorneys to manage
the cases—the PSLRA was, along with the tobacco litigation, a key driver of trial lawyer—
attorney general collaboration at the beginning.

But even state AGs who do not or cannot instigate such suits on behalf of their state’s pension
funds can raise the value of private claims by taking aggressive actions purporting to enforce
regulatory or criminal violations. Little wonder that securitics-class-action plaintiffs’ firms have
become among the litigation industry’s most enthusiastic sponsors of state attorney general
campaigns.

The Class Action Cash Machine

When Marc Dann ran for attorney general of Ohio in 2006, his campaign promised plaintiffs’
firms that he would bring new shareholder suits if elected.[64] Plaintiffs’ firms responded
enthusiastically, with out-of-state sccurities firnis dropping almost $60,000 into his war
chest.[65] Dann made good on his promise by contracting with some of the firms that
contributed to his campaign. Those firms filed four securities lawsuits on behalf of Ohio’s state
pension funds.[66]
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Dann resigned from office after only 18 months, having become embroiled in a sex scandal
involving female staffers and campaign funds,[67] but his sue-happy policies intensified under
his successor, Richard Cordray, who contracted with private law firms to bring at least six more
securitics class action lawsuits for state pension funds.[68] The Ohio legislature tried to block
such behavior by passing a law forbidding any firm to enter into business dealings with the state
if'it had donated over $2,000 to the campaign of an official with oversight of the eontract in
question,[69] but the courts struck it down.[70] Even before that judicial action, however, Trial
Lawyers, Inc. found a way around the law: plaintiffs’ attorneys poured their money into the Ghio
Democratic Party,[71] which, in turn, backed Cordray’s candidacy. In 2007 and 2008, out-of-
state plaintiffs’ firms donated $830,000 to the Ohio Democratic Party, led by the New York
firms Kaplan Fox & Kilsheimer and Bernstein Litowitz Berger & Grossmann——both
shareholder-class-action speeialists—which contributed $270,000 and $175,000,
respectively.[72]

Far from limiting itself to Ohio, Bernstein Litowitz was also the biggest contributor to the
DAGA from 2003 to 2010, giving $275,150 to bolster the cause of aspiring AGs (see graph).
The firm also made direct contributions to state AG candidates, sometimes with eyebrow-raising
timing. Between February 14 and February 17, 2006, Douglas McKeige and four other Bernstein
Litowitz partners gave a combined $25,000 to Mississippi attorney general Jim Hood’s
reclection campaign.[77] In short order—between February 21 and March 14—Hood entered
into signed contracts hiring Bernstein Litowitz on a contingency-fee basis to lead securities-fraud
lawsuits on behalf of Mississippi, against Converium Holding AG, the Delphi Corporation, and
the Mills Corporation, with McKeige appointed as Mississippi’s special assistant altorney
general for the cases.[78] On May 17 of the same year, Hood again contracted with Bernstein
Litowitz on a contingency-fee basis to sue UnitedHealth Group for alleged securities fraud, this
time deputizing firm partners Chad Johnson and Gerald Silk;[79] the following year, Johnson,
Silk, and other Bernstein Litowitz partners donated thousands of dollars more to Hoods
campaign.[80]
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UNINTENDED CONSEQUENCES EMPOWER STATE ATTORNEYS GENERAL

Scholars have long understood that the merits matier little in determining settlement values for
seeurities-class-action lawsuits:[ 73] with sky-high discovery costs and potential damages in the
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billions for large companies, securities claims almost always settle.[74] Moreover, in the 1980s
and early 1990s, securities-law practice was known for its “race to the courthouse door”: despite
there being thousands upon thousands of shareholders in the companies being pursued, big
securities plaintiffs’ firms called upon the same stable of plaintiffs, with ready-made complaints,
to try to file a case first and grab control of a lucrative business opportunity.[75] In 1995,
Congress passed a law intended to clean up the securities-litigation business: the Private
Sccurities Litigation Reform Act (PSLRA), which raised the threshold for pleading one’s initial
case and ended the race to the courthouse by ordering judges 1o determine the lead plaintif( not
on the basis of who filed first but rather who was claiming to have lost the most.[76]

While the PSLRA did work to weed out the most abusive securities-class-action suits, it also
created a new avenue for state AGs to work with their Trial Lawyers Inc. allies. By enabling the
largest investors in the market to control litigation, the statute effectively gave states and their
public-employee pension funds—the largest investors in the marketplace—the levers to control
the litigation industry’s luerative seeuritics-suit business line. And in states with cooperative
rules, state AGs emerged as the real kingmakers.
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It’s Not Only Fee-for-Hire

Lven in states such as New York and California, in which it is officials other than the AG who
decide whether to file suit on behalf of public-employee pension funds, securities law firms have
an interest in supporting AGs who take an aggressive stance toward companies whose dealings
might be the basis for a securities-fraud class-action suit. When former New York attorney
general Eliot Spitzer launched an aggressive campaign against a virtual who’s who of companies
in the financial sector, he not only arrogated to himself broad national regulatory powers but also
facilitated private securitics-fraud class actions against the same firms that he was chasing under
civil and criminal theories: merely by announcing an investigation with a fraud allegation, an
attorney general like Spitzer drives down share prices—-and gencrates a sharcholder causc of
action in the process.[84] (Spitzer’s weapon of choice was New York’s decades-old Martin Act,
which predates the creation of the U.S. Securities and Exchange Commission and vests the
attorney general with sweeping but, until Spitzer, unused authority over securities markets.)

The year 2010 offered up a case study in just this effect, when Iowa attorney general Tom
Miller—the nation’s longest-serving attorney general-—launched an investigation of various
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lenders and their housing foreclosure practices. On September 24, Miller announced an initial
investigation of Ally Financial, an automobile mortgage lender affiliated with General Motors,
followed within two weeks by expanded inquiries into Bank of America and JPMorgan Chase.85
Mitler announced that he was coordinating his investigation with other state AGs, and on
October 13, he formally assumed control ot a 50-state AG action.[86] Between then and clection
day, the money poured in—with $338,223 in campaign contributions arriving in just three
weceks.[87] From September 30 through the election, Miller reccived over $170,000 from out-of-
state law firms—both plaintifls’ and defense {irms[88}—mniore than twice his out-of-state lawyer
support during the rest of the fund-raising cycle,[89] including donations from plaintiffs’-side
securities law firms Kirby McInerney ($25,000), Kaplan Fox ($11,000), and Milberg LLP
($7,500), each of which is involved in its own private mortgage-related suit, although
independently of the state AGs.[90]
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DELEGATES OF THE FEDS?

State attorncy general actions, from securitics suits to Eliot Spitzer’s investigations to Tom
Miller’s multistate inquiry, have not only misallocated funds that are rightly either companies’ or
the public’s; they have often seized effective regulatory control over a stream of national
commerce, Invariably, the most aggressive attorneys general drive policy—and other AGs are
impelled to sign up or tace being excluded from negotiations, and thus a share of the settlement
procecds.

Unfortunately, such “reverse federalism” is now being pushed by the federal government itself,
at least in the financial sector. In July 2011, the new Consumer Financial Protection Bureau
(CFPB), created by the 2010 Dodd-Frank financial reform law, assumed control of national
consumer financial regulations previously vested variously with the Federal Reserve, the Office
of the Comptroller of the Currency, the Office of Thrift Supervision, the Federal Deposit
Insurance Corporation, and the Iederal Trade Commission.[81] Dodd-Frank expressly gives
state AGs power to enforce state laws against national banks, as well as to enforce federal laws
against state and federally chartered banks alike.[82] State AGs will be, in essence, the new
federal law’s enforcement arm—a role sure to be strengthened under the leadership of President
Obama’s pick for CFPB director, Richard Cordray, who regularly contracted with privale law
firms to file securities-class-action suits when he was Ohio AG.[83]
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PUBLIC NUISANCE

MAKING A NUISANCE

State Attorneys General and Trial Lawyers, Inc. Twist an Ancient Doctrine into a New
Profit Center

Not all the lawsuits launched by the Trial Lawyers, Inc.—state AG partnership allege fraud, as,
for example, do those complaining of the padding of Medicaid bills or the failure of companies
in which state pension funds have invested to disclose material information. Other classes of
lawsuits allege instead a more direct tort—public nuisance—that, when they are successful,
assign to state attorneys general and their allies in the plaintiffs’ bar sweeping regulatory powers
unbounded by statute.

The old tort of “public nuisance™ is a relic of the criminal law dating from the cra preceding the
rise of the regulatory state (see below “An Ancient Writ Reborn™). A matter of strict liability—
that is, not requiring a showing of fault—-the public-nuisance tort was used in olden days to
attack obstruction of public roads and waterways, limit noisc and air pollution, and even go after
public immorality. The scope of the tort is thus vast, applying in modern times to any
“signiticant interference with the public health, the public safety, the public peace, the public
comfort or the public convenience,”[91]

The Emergence of Modern Public-Nuisance Litigation

Though the traditional public-nuisance tort was used injunctively—to halt a course of conduct,
not to extract money damages—contemporary applications have sought to require privatc parties
accused of creating a nuisance to pay for the public costs of “abating” the harm. An carly
cxample of such an application came in the 1980s, when a federal court allowed state and federal
governments to bring a publie-nuisance action against Hooker Chemical for the costs of abating
toxic exposure in the “Love Canal” section of Niagara Falls, New York.[92] The large-scale
Love Canal episode—which inspired federal Superfund legislation—would prove somewhat
anomalous, however, since courts generally continued to reject public-nuisance claims that
closely resembled product-liability actions initiated by parties other than the atfected
landowners.[93]

The public-nuisance doctrine resurfaced, however, during the Scruggs-Moore lawsuits against
tobacco companies, which, in addition to seeking compensation for Medicaid costs, alleged that
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tobacco companies had created a public nuisance. Since the suits settled, this contention has
never been tested, except in one Texas case, where it failed.[94] Still, the financial and policy
successes of the tobacco claims and the open-ended nature of public-nuisance law offered an
avenue of opportunity to Trial Lawyers, Inc. and its political allies.
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AN ANCIENT WRIT REBORN

The long-standing “nuisance” tort, dating to 12th-century England,[95] originated as a criminal
cause of aetion brought by the king of England to police infringements on his own lands or
public roads or waterways.[96] In its earliest days, nuisance aetions substituted for a general
“police power” and came to include such disparate actions as public embezzlement, abetting a
murderer, and selling impure foods.[97] For four centuries, nuisance remained a flexible
doctrine—but enforceable only by the crown, making it nothing less than a crime.

In 1535, a nuisance tort enforceable by private parties was proposed in a judicial dissent,[98] and
sometime later embraced by treatise makers. To bring a private right of action for damages, an
individual had to suffer “special” or “particular” injuries different from those of the general
public. Notably, nuisance law was linked to land and protected the rights of landowners against
offensive odors, sounds, or emissions. Individual plaintiffs could recover only monetary
damages, with the provision of injunctive relief lefi to government authorities, under the older
public-nuisance doctrine.

As imported into early America, public-nuisance law was used by the state to protect public
waterways and highways, but gradually came to be adopted as an early mechanism for policing
establishments perceived as a threat to public morals—from taverns to gambling establishments
to “houses of ilf repute.” With industrialization, public-nuisance law functioned as an early
mechanism for controlling noise and air pollution.

The use of the nebulous and undefined public-nuisance tort waned with the rise of the regulatory
state, as specific statutes targeted “public” offenses and supplanted ad hoc judicial remedies. By
the time of the New Deal, public nuisance was such “a footnote”[99] in the law of tort that it was
unmentioned in the 1939 version of the Restatement of Torts, published by the American Law
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Institute (ALI), a widely heeded legal research and reform organization.[100]

Public nuisance was not, however, to be relegated to the dustbin of history. In the drafting of the
Second Restatement of Torts of the 1960s, the particular scholars enlisted by the ALI didn’t, in
many instanccs, merely asscss the current state of the law but looked into ways of expanding
liability. In this atmosphere of receptivity, environmental activists—before the Environmental
Protection Agency had been established—pressed the ALI’s scholars to reinvigorate and expand
public-nuisance law to encompass their concerns.[101]

Such activists were initially turned back by the principal drafter of the Restatement, William
Prosser, who, despite being an advocate for expanded liability, thought that tort cases resting on
a theory of public nuisance should be limited to circumstances giving rise to criminal
charges.[102] But activists later persuaded the ALI’s scholars to reconsider public-nuisance
doctrine and eventually wound up with relatively broad and ambiguous language defining the
lort as “an unreasonable interference with a right common to the general public” that “involves a
significant interference with the public health, the public safety, the public peace, the public
comfort or the public convenience,” regardiess of whether such “public nuisance™ was already
prohibited by a regulation or statute.[103]
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The Broad Sweep of Modern Public Nuisance

After the tobacco litigation, the first major suits filed against product manutacturers under a
publie-nuisance theory were those against gun manufacturers. These cases were largely
spearheaded by big-city mayors beyond the influence of the National Rifle Association, but they
were also joined by attorneys general. The lawsuits claimed that gun manufacturers’ sales
practices abetted a black market in illegal guns that facilitated crime, but the theory was rejected
by most, if not all, courts[104] before Congress nullified such claims with the Protection of
Lawful Commerce in Arms Act of 2005.{105]

The next major wave of public-nuisance torts led by AGs involved “abatement costs™ for
removing paint containing lead. The first such suit was formulated by Motley Rice attorney Jack
McConnell, a veteran of the tobacco litigation, in cooperation with the then—attorney general of
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Rhode Island, Sheldon Whitehouse, and launched against private paint companies in 1999 (see
below “Painting Influence™). Like similarly inspired cases, the claim was hollow: because lead
can cause neurological damage in children, sale of lead-based paint was banned by federal law
beginning in 1978; paint companies, of their own accord, had largely relegated its sale to
specified outdoor use beginning in 1955. The Rhode Island Supreme Court ultimately threw out
a $3 billion verdict against the paint companies, holding that public-nuisance theory was
improperly applied, but similar lawsuits are still being litigated clsewhere; some state supreme
courts—notably, Wisconsin’s—have viewed lead-paint public-nuisance suits more favorably.

Public-nuisance suits have formed the basis of inuch of the states’ modemn environmental
litigation[ 109]—mnot all involving contingency-fee contracts but all potentially benefiting Trial
Lawyers, Inc. It remains to be seen just how indulgent courts will be toward environment-based
public-nuisance theories. The U.S. Supreme Court struck a blow for common sensc this summer
when it unanimously threw out another multistate public-nuisance suit filed by state attorneys
general against energy companies, which they sought to blame for global warming.[110]
Nevertheless, the Court’s rationale was rather narrow, holding merely that the federal Clean Air
Act’s designation of the Environmental Protection Agency as the body with the authority to
regulate carbon emissions that may cause global warming displaced the federal common law of
public nuisance. Whether courts will employ a similar logic to upset state common-law public-
nuisanee actions by finding that federal law preempts state actions in other arcas of
cnvironmental concern awaits further litigation.
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PAINTING INFLUENCE

It is common practice for federal judges to be nominated to the bench based on political
connections. But it is rare for such judges to be major donors and fund-raisers for political
campaigns: since 1993, a total of 68 of President Obama’s {irst 69 judicial nominees averaged
$3,371 in total politieal contributions, based on Federal Election Commission records.[106] The
69th judicial nominee, Jack McConnell, is of a different mold. The former chairman of the
Rhode island Democratic Party, McConnell gave $253,660 to federal candidates directly (all but
$2,000 to Democrats), and he and his family members gave over $550,000 to federal candidates
and committees and a reported $700,000 to political campaigns overall.[107]
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McConnell, you see, is a rich man, owing to his career as a plaintiffs’ lawyer working hand in
hand with state attorneys general. Over the next 15 years, McConnell stands to receive $2.5
million to $3.1 million annually from proceeds of the multistate tobacco settlenent, in which he
and his law partners in what is now the Motley Rice faw firm teamed with Dickie Scruggs.[108]
McConnell followed up his tobacco work with a similar, public-nuisance-based lawsuit on behalf
of Rhode Island seeking to force paint companies, which had stopped producing paint containing
lead in 1978, to pay for the costs of removing old paint from private homes around the state. The
Rhode Island attorney general who hired McConnell to lead the lead-paint suit, Democrat
Sheldon Whitehouse, was subsequently elected the state’s U.S. senator. McConnell was
confirmed to the federal bench in spring 2011.
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INSURANCE

CRIMINAL MISCHIEF

Trial Lawyers, Inc. Partners with State Attorneys General to Push Katrina Insurance
Litigation

The litigation industry doesn’t need contingency-fee arrangements to benetit from its closeness
to legal officers. After 2005°s Hurricane Katrina, the tobacco lawsuits’ Dickie Scruggs tcamed
up with Mississippi’s current attorney general, Jim Hood-—whom we’ve already seen to be a big
player in pharmaceutical and securities litigation—in what amounted {o an attempt 1o strong-arm
insurance companies handling residents” hurricane-injury claims. The litigation spurred by
Katrina ultimately led to disbarment and federal prison for Scruggs and fellow Mississippi
plaintiffs’ lawyer Joey Langston, Hood’s top two campaign contributors, who were caught up in
a judicial bribery probe. Hood was not implicated in that scandal, but his partnership with
Scruggs and other private counsels in the Katrina lawsuits nevertheless imperiled the rule of law
itselt

Scruggs Fights to Rewrite Insurance Contracts

In the wake of Hurricane Katrina, many residents of the Gulf States {aced a very difficult
situation: their homes had been destroyed, but they lacked flood insurance to pay for the damage.
Unlike claims stemming from death, car crashes, and medical injuries, which typically arise
cpisodically, harms arising from floods and other large-scale natural catastrophes often arise
simultancously and in the hundreds or thousands, making insurance companies reluctant to write
policics against them. Thus, standard homeowners’ insurance contracts contain provisions
excluding coverage for floods, which homeowners must acquire separately through a federally
backed program.[111] Moreover, these standard contracts typically contain language specifying
that damage caused by flooding and other natural events arising concurrently—such as wind—is
excluded from coverage.[112]

Notwithstanding the “anti-concurrent” language, insurers were lenient in handling Katrina-
related claims,[113] typically honoring claims in which the damage had more than one cause,
even if one of those causes was flooding.[114] Insurers, however, were loath to honor policies
with riders that explicitly excluded flood coverage in cases where flooding was the only cause of
damage.[115] Soon enough, a coalition of lawyers dubbed the “Scruggs Katrina Group™[116]
challenged the insurers’ decisions not to pay homeowners with flood-damaged properties.
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Seruggs Enlists Hood

As documents in subsequent and parallel litigation revealed (see below ““Whistleblower’
Litigation Brings Mischief to Light”), there was a high degree of coordination between lawyers
for the Scruggs Katrina Group and lawyers working for the Mississippi attorncy general’s office.
According to deposition testimony by David Lee Harrell, Mississippi’s deputy insurance
commissioner, Scruggs met with officials in the state insurance department in December 2005 to
discuss the Katrina litigation and told them that “he was going to work it the same way he and
[former Mississippi attorney general] Mike Moore worked the tobacco case.”[117] The imsurance
commissioner balked at cooperating with Scruggs, according to Harrell, but Scruggs found a
more willing ally in Attorney General Hood. Incredibly, according to Harrell’s deposition
testimony, Hood had brought in former attorney general Moore to “assist” with the grand jury
investigation, while Moore was simultancously working with Scruggs on the civil

litigation.| 1 18} The AG’s staff and Seruggs’s attomeys well understood the intersection of
Hood’s criminal inquiries with the private litigation: according to a Scruggs Katrina Group
engineer’s notes of a conversation between Scruggs lawyers and Special Assistant Attorney
General Courtney Schloemer, the parties “agreed that a criminal conviction could help civil
cases.””[121] Hood’s office was so enmeshed with Scruggs’s litigation team that U.S. District
Judge William Acker derided Hood as “a so-called law enforcement official” and said that
Mississippi’s attorney general was such a “close confidant,” “friend,” and “associate” of Scruggs
that Hood could be decmed a “co-conspirator” and “aider and abettor” in Scruggs’s effort to

2 e

avoid a judicial order to turn over documents.| 122]
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“WHISTLEBLOWER” LITIGATION BRINGS MISCHIEF TO LIGHT

The evidence documenting the collaboration of Dickie Scruggs and Attorney General Jim Hood
surfaced in litigation brought by E. A. Renfroe, an insurance adjuster hired by State Farm to
evaluate Katrina claims. In June 2006, two sisters who worked for Renfroe, Kerri Rigsby and
Cori Rigsby Moran, funneled documents to both Hood and the Scruggs Katrina Group, which
launched a public-relations blitz hailing the sisters as “whistleblowers” and landing them in front
of TV cameras, including thosc of the ABC news show 20/20. The sisters were subsequently
hired by the Scruggs Katrina Group at annual salaries of $150,000 each.[119]

Nothing suggests that the Rigsby sisters” motives in coming forward were anything but pure, but
when Renfroe sued its former workers for violating the terms of their employment contracts and
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sought to obtain any documents that the sisters had turned over to Scruggs and Hood, the
cooperation between Scruggs and Hood came to light. Scruggs actually drew a contempt citation
from federal judge William Acker, who was overseeing the case, when he turned the documents
over to Hood rather than Renfroe as Judge Acker had ordered; Hood was actively trying to block
the release of all documents in question, by arguing that they were part of his criminal
investigation.[120]
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A Semi-Happy Ending

At the end of the day, the Fifth Circuit U.S. Court of Appeals disagreed with Scruggs’s theory
and gave force to the insurance policies’ exclusion of water damage.[123] But by that point, the
damage was done: a multimillion-dollar public-relations barrage, early punitive damage awards
(fater reversed),| 124] and, critically, the energetic assistance of the attorney general, having
pressured insurers to scttle with the Scruggs Katrina Group. Under pressurc from both Scruggs
and Hood, State Farm, the region’s largest home insurer, initially offered to settle with both the
private and government parties for $130 miflion.[125]

The fact that State Farm and other insurers were essentially vindicated in court and that
homeowners with valid claims were overwhelmingly paid should not obscure the tens of millions
of dollars in legal fees expended in litigation as well as the threat to contract law in Mississippi,
even if it was eventually rebuffed. Dickie Scruggs was imprisoned and disbarred for his role in
attempting to bribe a judge oversceing the dispute over contingency fees involved in the case.
But Jim Hood remains the attorney general of Mississippi.
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LEADERSHIP TEAM

Many of the "leaders" among the state attorneys general allied with Trial Lawyers, Inc. went on
to higher office-—among them California's Jerrv Brown, New York's Eliot Spitzer, Rhode
Island’s Sheldon Whitehouse, and Connecticut's Richard Blumenthal. The following state AGs
have shown themselves to be among the fricndliest to the plaintiffs' bar's litigation agenda:

Buddy Caldwell

Louisiana

Although Louisiana technically prohibits the state from hiring outside counsel on a contingency-
{ee basis, Caldwell has continued the practice of his predecessor, Charles Foti, in seeking to
work around (and persuade the legislature to reverse) the law; he parceled out the state's lawsuits
over the Gulf oil spill to plaintiffs' firms that had collectively donated $145,000 to his
campaign.[126]

Richard Cordray
Federal

Former Ohio AG Cordray, who aggressivley contracted out the state's securities-litigation
business with law firms that had donated generously to his campaign, was recently nominated by
President Obama to head the new Consumer Financial Protection Bureau. Under Dodd-Frank,
Cordray will have substantial latitude to work with his former state AG cohorts and friends in the
litigation industry.[127]

Jim Hood
Mississippi

Federal judge Jack Weinstein lambasted Hood for his "slash-and-burn style of litigation" against
Eli Lilly. Hood also made news by hiring firms that had donated to his campaigns to filc
sharcholder suits. And in the wake of Hurricane Katrina, he teamed with tobacco lawyer Richard
Scruggs to challenge the enforceability of private contracts with insurers.[128]
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Gary King

New Mexico

Continuing the path trod by his predecessor, Patricia Madrid, King retained the powerful Bailey
Perrin firm of Texas on a no-bid, contingency-fee contract to sue Janssen Pharmaceuticals over

the off-label marketing ol its antipsychotic drug Risperdal—after receiving $50,000 from the
firm for his election campaign.[129]

Darrell McGraw
West Virginia

Beginning with the multistate tobacco litigation brought by the states, McGraw has made a habit
of offering no-bid contracts to plaintifts' lawyers—in suits against pharmaccutical manufacturers,
credit-card companies, and cven, incredibly, his own state's Bureau of Employment
Programs.[130]

Tom Miller
lowa

America's longest-serving state attorney general, Miller has generally kept a tairly low protile-—
until recently, when he assumed control of the state lawsuits challenging mortgage forcclosures,
after which fresh wads of out-of-state cash flowed into his campaign coffers.[131]

Mark Shurtleff
Utah

Utah's long-serving Republican attorney general has made it standard practice to hire plaintiffs'
firms on a contingency-fee basis; the Steele & Biggs firm, which was awarded over $4 million in
a settlement with Eli Lilly over its marketing of the drug Zyprexa, was hired by Shurtleff after
donating $58,000 to his campaign—and hiring his daughter to work as a paralegal on Zyprexa
cases.[132]
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William Sorrell
Vermont

Shortly after he was appointed by then-governor Howard Dean in 1997, Sorrell pushed a bill
through the legislature that retroactively changed Vermont law 1o allow the state to join suits
against tobacco companies. Sorrell has subsequently signed his state on to misguided suits like
the one targeting energy companies for global warming.[133]
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CONCLUSION

A PATH FORWARD

Disclosure and Oversight a Key to Reforming Trial Lawyer—Attorney General
Corruption

The giant windfall conlingency fees given (o lawyers in stale-coniracted mass-lort and class-
action lawsuits have emerged as a major profit center for Trial Lawyers, Inc. Moreover, the fact
that these windfall fees have oflen been subsequently diverted to the political campaigns of the
state attomeys general who chose the lawyers and blessed the litigation creates at least an
appearance of impropriety. To put a stop to such conflicts of interest and the appearance of self-
dealing, states need to place restrictions on AGs’ discretion in jobbing out state business, and
they need to review laws that give AGs a putative basis for such overrcaching. As the body with
jurisdiction over interstate commerce, Congress also has a role to play in ensuring that state
attomeys general are not perversely preempting federal regulatory schemes.

Reforming Contingency-Fee Contracts

In 2011, the legislatures of Arizona and Indiana curtailed the ability of their respective attorneys
general to enter into contingency-fee arrangements with private attorneys, becoming the ninth
and tenth states to adopt versions of the Private Attorney Retention Sunshine Act (see below
“Sunshine Is the Best Disinfectant™), model legislation developed by the American Legislative
Exchange Council {ALEC), an organization that advances conservative and free-market reforms
to state legislators around the nation.[134] As the term “sunshine” would imply, Indiana’s newly
cnacted law requires contingency-fee contracts to be posted on state websites within 15 days of
execution and requires the AG to make a full formal report of such contracts to the legislature to
facilitate lawmakers’ oversight. ALEC’s model bill also calls for competitive bidding. Other
model laws, such as the Attorney General Transparency Code, developed by the American Tort
Reform Association (ATRA),[135] and the State Attorney General Code of Conduct, developed
by the U.S. Chamber of Commerce’s Institute for Legal Reform (ILR),[136] join ALEC in
calling for competitive bidding, full disclosure of contracts to the public at large, and logislative
oversight. The ILR’s Code of Conduct would limit contingency-fee arrangements to debt
collection and other exercises of the state’s proprietary, as distinct from police, power.

According to ATRA, which rates staies that have enacted their own versions of the Sunshine Act
as well as those that have not, none in the first group merited a grade lower than C.[137] Some
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states without a Sunshine Act scored an A or a B (see chart), owing to general contracting rules
or practices adopted by attorneys general without a legislative mandate. Maryland’s attorney
general, Doug Gansler, for instance, deposits any litigation proceeds in the state’s general fund
unless otherwise directed by court order—one reason his state earned a B without a Sunshine
Act. ATRA gave Washington State a B as well, despite its lack of sunshine legislation, in part
because of AG Rob McKenna’s regular practice of giving the legislature detailed reports on
contingency-fee contracts.

Non-Contingency-Fee Issues

While contlingency-fee arrangements can both reflect and promote collusion between state
attorneys general and the plaintiffs’ bar, AGs also have other methods at hand for doing so. As
noted in the 1LR’s Code of Conduct, state AGs can severely prejudice defendants’ cases with
their public statements. Former New York attorney gencral Eliot Spitzer tended to try cases in
the media—driving down share values of the companies he was targeting, for example, and
building public pressure on companies to settle. In general, state AGs should refrain from
potentially prejudicial public comiment.

Also, the threat of criminal process can be used to drive up the value of civil actions, much as
Mississippi AG Jim Hood’s threatened criminal actions drove up the value of private attomey
Dickie Scruggs’s civil actions in post-Katrina litigation. Generally, when other types of attorneys
make criminal threats to obtain leverage in a civil proceeding, it is an ethical violation, and it
should be deemed one for attorneys general as well.

Finally, state legislatures should examine the ways in which existing laws enable attorneys
general to abuse their power. State consumer-fraud statutes, or open-ended vehicles such as New
York’s Martin Act,[139] which do not demand a showing that someone relied on the fraud being
alleged and was injured by it—an essential feature of common-law fraud cases—unieash
aggressive AGs and viclimize defendants.[140] Many modern criminal statutes, in fact, dispense
altogether with the traditional demand for a showing of criminal intent, or mens rea.[141] And in
many states, corporations can be held liable, criminally as well as civilly, for the actions of
lower-level employees, even if those employees acted contrary to express corporate policy.[142]
Sueh erosions of time-honored, common-law due process should be reversed.
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SUNSHINE IS THE BEST DISINFECTANT

The Private Attorney Retention Sunshine Act,[138] developed by the American Legislative
Exchange Council, calls for the following reforms of states’ attorney-contracting practices:

Competitive Bidding. The Sunshine Act requires competitive bidding for contingency-fee
contracts. Competitive-bidding requirements are generally more effective than prohibitions on
contracting with firms that have donated to an AG’s political campaign, since contributors can
easily evade such prohibitions by funneling their contributions through political action
commitlees like the Democratic Attorneys General Association. Some states enacting this
provision have insisted on competitive bidding only above a certain dollar threshold; Arizona,
for instance, calls for an open, competitive bidding process whenever fees are expected to exceed
$100,000.

Legislative Oversight. The Sunshine Act requires legislative oversight over all contingency-fee
contracts in which the expected contract value exceeds $1 million. This provision is intended to
cnsure that the legislature retains control over its public-policy prerogatives.

Fee Standards. The Sunshinc Act asks attorncys cxpecting contingency fees to document the
hours they worked. The contingency fee they uitimately receive may not exceed the tolal number
of hours they worked on the matter multiplied by $1,000, the maximum putative hourly rate they
may charge. This provision is intended to reestablish the relationship between effort and reward
and to place limits on the size of windfall fees, which are essentially diversions of money
intended to compensate taxpayers and the government. Some states have adopted the alternative
of placing a dollar limit on total fees paid; Indiana, for instance, caps fees at 5 percent of
damages awarded that exceed $25 million, with a maximum possible award of $50 million.
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Federal Concerns

While the primary responsibility for reforming abuses committed by state attorneys general rests
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with the states themselves, Congress certainly has an interest in protecting interstate commerce,
as well as its own legislative prerogatives, from the interference of state AGs, who sometimes
launch multistate actions in combination with their peers. In appropriate circumstances, Congress
should explicitly preempt state faws that allow state AGs to venture where Congress has a
constitutional obligation to hold sway.

Moreover, Congress should resist the temptation to “deputize” state AGs to enforce federal
law—as the recent Dodd-Frank reforms have done, (o some extent. Although such measures can
leverage federal resources, they sacrifice a federal perspective on matters of national import,
substituting the parochial perspective of the most aggressive state AG, who is then able to set the
cnforcement standard for his brethren by reshaping national practices, as Spitzer did with the
financial and insurance industries.

Still, modest progress continues. Three states have implemented sunshine reforms in just the last
two years; and last year, under the leadership of North Carolina attorney general Roy Cooper, the
National Association of Attorneys General instituled an educational program for its members on
the pitfalls of contingency-fee arrangements. Still, 40 of the 50 states have failed to take
atfirmative legislative steps to curb abuses, and 36 states have received a D or an F grade on the
transparency of their contracting processes.[143] As happened after the implosion of the dot-com
bubble, the recent financial crisis could spur today’s AGs to initiate lawsuits and make their
mark. Although tort reform has generally succeeded in scaling back the worst abuses of our
overly litigious socicty, many state AGs still show a reflexive allegiance to the plaintiffs’ bar.
Let’s hope that the makers of laws in the various states—the legislatures—take further steps to
rein in those who are supposed to be no more than the law’s enforcers.
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Mr. FrRaNKS. Well, thank you all very much.

I am going to go ahead and begin the questioning time by recog-
nizing myself for 5 minutes.

Mr. McCollum, when you were Attorney General in Florida, did
members of the plaintiffs bar reach out to you to, as it were, pitch
new lawsuits for you to file?

Mr. McCorLLuM. Chairman Franks, they did, not frequently, but
there were a half a dozen times, especially with regard to a rather
unique problem with Florida and several other States dealing with
sales tax issues and whether or not Expedia, Travelocity, those on-
line travel agencies, were paying their appropriate share of the
State sales tax laws. We ultimately decided that we weren’t going
to go that route. We decided to try to go through and get a deter-
mination by the court separately on our own.

But I will say to you that there are cases that are big enough,
and there conceivably can be for State attorneys general where you
do have to go outside, and there are conceivably cases where it is
appropriate to use a plaintiff’'s contingency fee law firm. But if you
do, I think they ought to have the restraints that I mentioned to
you in this model, Transparency in Private Attorney Contracting.
I am not so sure that is the same when you are giving this author-
ity to the States, though, from a Federal law, which of course is
a different horse.

Mr. FRANKS. Well, when you give model legislation and the
guidelines that you have put in the record here, that is especially
helpful because it is experienced and kind of tried by the fires of
reality.

So I want to ask a question that would be to all of you. In your
experience and your concern here, you understand that the primary
concern that we have here is to try to reach justice ultimately and
to prevent overcharging the taxpayer for certain legal services and
to try to make sure that we maintain prosecutorial independence
so that fairness and absence of corruption in general is obtained.

So I would start with you, Mr. McCollum. If you could put just
one provision that you think would improve the existing legislation,
where we are now, what is one thing that you would do. I suppose
it would have to reflect one of your primary concerns with our
present circumstance, and if you could point that out and say here
is my main concern and here is how to fix it, what would be just
one thing that you would say would be your

Mr. McCoLLuM. Well, the one thing I would do would be to adopt
this model system, which, by the way, is being promoted in the
States. 10 States, including yours, have adopted a version of this,
and the Chamber of Commerce is promoting it now around the
country with State AG’s to have them sponsor it in their legisla-
tures. I think if you could adopt that onto the Federal laws saying
in every case where there is a Federal right being given to enforce
a Federal law to a State attorney general, that they have to abide
by this. Of course, they can do as they wish on State laws, but this
is the Federal laws.

And I would add one other thing while you have given me the
forum here. One of the great problems that State attorneys general
have, especially in smaller States, is they don’t have the resources
to be able to go after the bad guys. Any number of these Federal
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laws are not being used now primarily not because people are going
out and looking for contingency fee attorneys, but because they
don’t have the capability of getting damages with them, they aren’t
able to recover costs. And the appropriations in the States often
don’t appropriate the monies, and the way that consumer protec-
tion works is that you have got to be able to recover costs of your
lawyers and the time and all and the Federal laws that give these
enforcement powers don’t have those provisions.

Mr. FRANKS. Thank you.

I suppose if it is being adopted in Arizona, that should end the
debate, but maybe it doesn’t. [Laughter.]

Mr. McCoLLUM. If Arizona and Florida agree to this, it ought to
be done.

Mr. FRANKS. I don’t know how you could do better than that.

But, Professor Widman, what would be your main concern with
the present circumstance, and what would be your answer to re-
spond?

Ms. WIDMAN. Yes. To the extent that this is entirely hypo-
thetical, as we have never had a contingency arrangement under
the State enforcement of Federal law, I think transparency is im-
portant. But I would define transparency as open bidding, and I
would think that it would need to be applied to both contingency
and hourly. If transparency is the goal, it makes no sense to focus
purely on contingency fees. And so that would be my answer there.

I would also like to say there are damages and costs in the stat-
utes that we studied. So I would just like to clarify that, that some
of the State enforcement grants that exist on the books right now
do allow for damages and costs.

Mr. FRANKS. Thank you.

Mr. Copland, main concern and best response.

Mr. CoPLAND. Well, my main concern is the potential for over-
enforcement and the appearance of impropriety, the quality of Fed-
eral justice. Your interest here is really the Federal law. I agree
with Professor Widman that it is not appropriate for Congress to
come in and try to dictate to States how to contract when you are
enforcing State law, but when it comes to Federal law, we have an
executive order, 13433, which says you can’t use contingent-fee con-
tracts with outside counsel to enforce Federal law. I think the same
rule ought to apply to the States. And that is probably where I de-
part from General McCollum. Rather than trying to implement
what I think is a very good reform at the State level, I would just
extend that executive order, make it a Federal statute, and apply
it equally for all enforcement of Federal law. Obviously, if State
AGs want to bring enforcement actions under State law using con-
tingent-fee agreements, that is a different matter.

Mr. McCoLLumM. If I might, Mr. Chairman. The Chamber of Com-
merce would concur with Mr. Copland on that point. I simply sug-
gested an alternative that I think is viable and I know a lot about
it because I wrote it.

Mr. FRANKS. Yes, sir.

Well, thank you all very much. Very compelling.

I would now recognize Mr. Quigley for 5 minutes.

Mr. QUIGLEY. Thank you, Mr. Chairman.
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Mr. McCollum, I appreciate your candor in your testimony refer-
ring to the letter sent to Senators Dodd and Shelby, Frank and
Bachus, November 4, 2009. But quite honestly, I think the letter
is a little stronger than you sort of refer to now. It says, permitting
States who enforce their own consumer protection laws while set-
ting minimal Federal standards for all will encourage interested
States to, quote, test drive innovative, new ideas and concepts, just
as many State attorneys general did with the Bank of America in
crafting the Countrywide settlement so as to focus on loan modi-
fications and again a concern that State innovation may lead to a
multitude of conflicting State requirements is misplaced. History
has shown only a small number of States typically take advantage
of the opportunity to move beyond Federal protections. Finally, if
uniformity is to be achieved by sacrificing consumer protection, the
very real cost to consumers must be weighed in the balance. Weak-
ened consumer protections and limited enforcement authority al-
ready have damaged many consumers. It is a lot stronger than, I
would suggest with respect, the reference you make here.

I mean, I understand that it is not a perfect comparison. This is
a pretty good signal that the States are doing okay with this.

Mr. McCoLLuM. Well, Mr. Quigley, if I might respond. I would
say to you that the primary concern of my fellow attorneys general
and I at the time that letter was written was that the Dodd-Frank
law was going through. It was going to happen. And we always are
very protective of our powers, our rights, and we didn’t want to be
preempted. We didn’t want things to be taken away from us.

}ll\/Ir‘.? QUIGLEY. What was the first word? You didn’t want to be
what?

Mr. McCoLLUM. And we preferred concurrence which would be
giving us the equal power at least to share in this because we saw
that with the new agency being created, there was going to be this
huge Federal role. And we currently, at that time, were doing
much of the same things that this new law is doing. It simply fed-
eralized it. So it was a better choice to not take those powers away.

Mr. QUIGLEY. Was it the problem of outsourcing at all? I mean,
you have outsourced. You outsource services on a non-bid basis.

Mr. McCoLLuM. Well, let me say to you that every State attor-
ney general is different, and their rules are different. In Florida,
we were a fairly large State, 400 lawyers. We did almost every-
thing in-house. I think I only hired—and frankly, I only continued
the contract of one outside counsel, and that was for a fee basis
rather than the contingency fee. But there are smaller States that
have to join other States. There are multi-State actions. There is
a cooperative effort with the Justice Department. I wouldn’t wish
to segregate those out and tell you otherwise.

Mr. QUIGLEY. Well, but respectfully isn’t that what you are ask-
ing us to do, sir? Isn’t it asking us to sort of uniformly say to the
States this is the way we are going—a one size fits all, given that
their financial capabilities, their levels of expertise, their abilities
frankly are quite disparate?

Mr. McCoLrLum. Well, if I might say so, you certainly can argue
that point with regard to whether or not you impose the Federal
rule that Mr. Copland talked about, which does prohibit private at-
torney contracting for contingency fee. I am suggesting to you that
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assuming you don’t want to go that far and don’t want to do that
to the States—you have every right to do that because that is what
the Federal rule is for Federal law with Federal agencies, and you
are talking about enforcing Federal law here.

But if you don’t want to go that route, then at the very least, the
movement in the United States among the States—and there is be-
coming an increasing concurrence among AG’s, Democrat and Re-
publican—is that there needs to be a Transparency in Private At-
torney Contracting, which includes some fee caps, includes putting
stuff up on the Web, includes competitive bid, and includes a clear
provision that some State supreme courts have ruled on that said
the attorney general has an obligation to maintain control over liti-
gation because he or she represents the State and the people. And
those are things that are all written into this model that I propose
to you that you might adopt in this case only—not to impose it on
the States for State matters, but only for Federal law where the
Federal Government is giving the enforcement powers to the States
just for those. Then the States can decide on their own whether to
adopt this for other matters.

Mr. QUIGLEY. Yes, but even there, you are limiting some of these
States with a uniform provision. If what you say is true, then I
would argue Congress doesn’t have to do anything. But there is a
difference between transparency and there is a difference between
oversight and dictating one of the points that you made which is
fee caps. All of a sudden, you are probably going to be limiting who
is going to do this work for you. And these folks aren’t competing
against a very small entity. With Dodd-Frank, with the tobacco
companies, they were competing against some extraordinarily influ-
ential, powerful people who had extraordinary resources too. I
mean, isn’t this a little bit about leveling the playing field?

Mr. McCoLLUM. Let me respond by telling you this little story.
This was a rule in the office before it was a statute. I asked it to
be codified. I had lots of the most famous plaintiff's lawyers in the
country come knock on my door perfectly willing to operate under
these fee caps. And I proved my point. We marketed it out there
calling up privately saying would you really do this. Now, the offi-
cial story, of course, of the trial lawyers bar is we don’t want any
restraints at all. But the reality is this wasn’t a big thing on their
plate because the $50 million is a huge amount, and when you
start seeing these even larger fees that are recovered, it is actually
bad for the profession. It is certainly bad for the AG’s. And I think
the taxpayers are owed the obligation from the government, where
you do have the opportunity to restrain it, to make sure that they
get the benefit of these recoveries, that you are not paying out so
much in attorney’s fees, as long as you can get the attorneys to do
the work. And this is not too low to do that.

Mr. QUIGLEY. But as a State official, did you want Congress tell-
ing you that, or did you want the ability—because you yourself
began this conversation by saying there is such disparate dif-
ferences between what a small State can dictate and what a larger
State with greater resources and sophistication can. Don’t you want
to give them the opportunity to say, well, all right, we think fee
caps make sense? And if that is what they want to do, that is their
decision. It is a whole different story when we are dictating.
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Mr. McCoLLuM. I think you are not dictating it to them. You are
just telling it to them with regard to their using Federal law in the
cases where they are actually doing Federal work for you, for Con-
gress. You have the right to do that. I would never want you to tell
me as a State attorney general what to do with my State law, and
that is why I wrote the letter, the one you were quoting.

Mr. QUIGLEY. And I will finish by saying this story as well. I just
don’t think there is as much difference between what you argued
then and how—I would argue contradictory now. Abraham Lincoln
argued before the Illinois Supreme Court in the morning, came
back in the afternoon on a different case and argued the exact op-
posite. One of the justices noticed that and he said, well, I have
had time to think about it since then. So I think we have a little
bit of that in the consideration.

But I would seek, Mr. Chairman, if I could, without objection, a
copy of the letter that I have referenced from the National Associa-
tion of Attorneys General dated November 4, 2009, please.

Mr. FRANKS. Without objection.

[The information referred to follows:]
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NATIONAL ASSOCIATION OF ATTORNEYS GENERAL
2030 M Street, N.W. 8" Floor
WASHINGTON, D.C. 20036
Phone (202) 326-6000
Fax (202) 331-1427
http://erww.naag.org

JAMES E. MCPHERSON PRESIDENT
Executive Director JON BRUNING
Attorney General of Nebraska

PRESIDENT-ELECT

ROY COOP!

Attorney General of North Carolina
VICE PRESIDENT

ROB MCKENNA

Attorney General of Washington
IMMEDIATEEAST PRESIDENT

PATI
Attorney General of Rhode Island

November 4, 2009
The Honorable Christopher Dodd The Honorable Richard Shelby
Chairman Ranking Member
Committee on Banking, Housing and Urban Affairs Committee on Banking, Housing and Urban Affairs
United States Senate United States Senate
The Honorable Barney Frank The Honorable Spencer Bachus
Chairman Ranking Member
Committee on Financial Services Cormmittee on Financial Services
United States House of Representatives United States House of Representatives

Via Facsimile

Dear Senators Dodd and Shelby and Representatives Frank and Bachus:

Congress is now considering legislation that would substantially change the regulation of financial services in
America and would create a Consumer Financial Protection Agency.

Though state attorneys general individually hold a wide variety of views on the optimal structure of regulatory
reform, we all agree that the states contribute in important ways to the protection of American consumers from
unfair and deceptive lending practices. Rather than limiting the states' role in consumer financial protection, as
some have advocated, we believe Congress should encourage an active and effective partnership between the
states and federal financial regulatory agencies to the ultimate benefit of all consumers.

Consumer protection is a traditional state police power. States have long been active in protecting their
consumers from financial fraud. The landmark predatory lending settlements against Household International,
Ameriquest, and Countrywide returned hundreds of millions of dollars to victimized borrowers while forcing
changes to lending practices. This experience uniquely suits us to assist federal regulatory agencies with their
enforcement burden. Allowing the states to enforce federal standards will maximize government resources,
promote honest competition and deter potential violators.
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Preemption/Consumer Financial Protection Agency
November 4, 2009
Page 2
Another traditional role for the states in our federal system is to help meet the changing needs of the
marketplace by identifying emerging trends and developing solutions to ever evolving problems. Permitting
states to enforce their own consumer protection laws, while setting minimum federal standards for all, will
encourage interested states to “test drive” innovative new ideas and concepts, just as many State Attorneys
General did with Bank of America in crafting the Countrywide settlement so as to focus on loan modifications
for certain subprime borrowers. Concern that state innovation may lead to a multitude of conflicting state
requirements is misplaced. History has shown that only a small number of states typically take advantage of the
opportunity to move beyond federal protections.

Indeed, in our experience states more often seek to harmonize their own laws with related state and federal
laws. For example, most state retail installment sales laws have their own disclosure mandates but also provide
that disclosures made in compliance with the federal Truth in Lending law are deemed to be in compliance with
state law. States routinely reconcile conflicting laws by passing uniform and model laws, and by working
through multistate enforcement task forces. Most recently, these efforts have included substantial collaborative
efforts among state attorneys general and state financial regulators. Finally, if uniformity is to be achieved by
sacrificing consumer protection, the very real costs to consumers must be weighed in the balance. Weakened
consumer protections and limited enforcement authority already have damaged many consumers and the
economy in general.

Americans are better served when the states work as partners with the federal government and not as
adversaries. The states respect the important role of the federal government in financial regulation. We seek
not to challenge federal authority but to enhance it and make it more efficient and effective. States have a long
history of working well with agencies such as the Federal Trade Commission. Presently, a number of states are
actively engaged with federal agencies, including DOIJ, Treasury, HUD, the FBI and others, in seeking
opportunities for cooperation on issues like mortgage fraud enforcement.

The states have much to offer in a state-federal partnership. We have a nationwide network of experienced
consumer protection enforcers ready to go to work immeédiately. Our close connection to our citizens often
provides us with an early warning about what is happening “on the ground” in our communities. Early state
action can prevent a local problem from becoming a national one.

States can also assist in educating consumers and improving consumer confidence in the marketplace. Many
states have the infrastructure and expertise to respond to and resolve consumer complaints. A partnership built
on mutual respect and shared interests is the best way for both the states and the federal government to serve our
mutual constituents.

We urge members of Congress to provide states with concurrent authority to enforce federal law; and to allow
states to enforce their own consumer protection laws and laws of genera} applicability without regard to the
charter of the institution but subject to minimum federal standards.

Sincerely,
(TJ-_\; w @g/c M Kenna
Tom Miller Rob McKenna

Attorney General of Iowa Attorney General of Washington
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Daniel S. Sullivan
Attorney General of Alaska
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Terry Goddard
Attorney General of Arizona
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Edmund G. Brown, Jr.
Attorney General of California
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Richard Blumenthal
Attorney General of Connecticut
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Bill McCollum
Attorney General of Florida
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Mark J. Bennett
Attorney General of Hawaii

Lisa Madigan
Attorney General of Illinois
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Janet T. Mills
Attorney General of Maine
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Fepulea'i A. "Afa" Ripley, Jr.
Attorney General of American Samoa
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Dustin McDaniel
Attorney General of Arkansas
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John W. Suthers
Attormey General of Colorado
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Peter J. Nickles

Attomey General of the District of Columbia
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Alicia G. Limtiaco
Attorney General of Gnam

Lawrence Wasden
Attorney General of Idaho
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Steve Six
Attorney General of Kansas
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Douglas Gansler
Attorney General of Maryland
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Martha Coakley
Attorney General of Massachusetts
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Lori Swanson
Attorney General of Minnesota
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Chris Koster
Attorney General of Missouri
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Catherine Cortez Masto
Attorney General of Nevada

Anne Milgram
Attorney General of New Jersey
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Roy Cooper
Attorney General of North Carolina
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Richard Cordray
Attorney General of Ohio
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Mike Cox
Attorney General of Michigan
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Jim Hood
Attorney General of Mississippi

Steve Bullock
Attorney General of Montana
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Michael A. Delaney
Attorney General of New Hampshire

L, 2

Gary King
Attorney General of New Mexico
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Wayne Stenchjem
Attorney General of North Dakota

John R. Kroger
Attorney General of Oregon
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Antonio M. Sagardia de Jesus
Attorney General of Puerto Rico
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Robert E. Cooper, Ir.
Attorney General of Tennessee
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Mark L. Shurtleff

Attorney General of Utah
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William C. Mims
Attorney General of Virginia

Bruce A. Salzburg
Attorney General of Wyoming
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Patrick C. Lynch
Attorney General of Rhode Island

s i

Greg Abbott
Attorney General of Texas

Jlsw et

William H. Sorrell
Attorney General of Vermont

W/z%bf

Darrell V. McGraw, Jr.
Attorney General of West Virginia

ce: The Honorable Nancy Pelosi, Speaker of the House
The Honorable Steny Hoyer, House Majority Leader
The Honorable John Boehner, House Minority Leader
House Financial Services Committee Members
Senate Banking, Housing and Urban Affairs Committee Members

Mr. QUIGLEY. Thank you.

Thank you, sir.

Mr. FRANKS. Thank you, Mr. Quigley.

And I now recognize Mr. Scott for 5 minutes.

Mr. ScorT. Thank you, Mr. Chairman. Mr. McCollum, it is good
to see you again.

Mr. McCoLLUM. It is good to see you.

Mr. ScoTT. In your legislation or guidelines, you mentioned the
requirement to find that you do not have the resources to fight the
battle. How often does that happen?

Mr. McCoLLuM. It happens. It depends on the size of the State
again and the resources. Each State differs a lot, Congressman. In
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Florida, we generally didn’t have a problem with getting the job
done. I had a great consumer protection division and did the unfair
and deceptive trade practice, the little FTC laws, all the time, and
we did great things. Like with the State of Illinois, we did Country-
wide and got huge settlements. We did AT&T and Verizon and
went up against the big boys. But in your smaller States and even
medium-sized States, Kansas, Missouri—and I know that because
I have worked with General Koster. By the way, he as a Democrat
has accepted this model, and he feels it helps protect the image of
the office and the feelings that might be there because he does do
contingency fee contracting.

But I didn’t have a problem in my office of needing to go outside.
I can see where I would occasionally. It might happen. In securities
litigation, you do have to. There is not that expertise in the office.

Mr. ScoTT. Your guidelines require a written representation, a
competitive bid, detailed records, a cap, and posting on the website.
Is that limited just to contingent-fee outsourcing?

Mr. McCoLLUM. In our rule, it was because that was the area
where the most apparent problem with appearances was. In other
words, the worry that everybody has is that you are doing some-
thing on the side with somebody. We certainly were posting things,
as far as our office was concerned, with regard to non-contingency
cases too. Posting on the Web became the thing while I was attor-
ney general.

By the way, Florida is a little different than some States. We
have a sunshine law that we started down there. Everything is
public. I can’t sneeze without it being public.

Mr. ScoTT. As you indicated, the same problems would occur
whether there is a contingent fee or an hourly rate or a flat fee.

Mr. McCoLLUM. It could but frankly the fee arrangements are
not nearly as explosive because the amount of money going to the
attorneys is not as often huge quantities. You know, you take a
percentage of a recovery in these big cases, securities cases or
pharmaceutical cases or others. That is the issue. And there are
going to be cases where that contingency fee is perfectly appro-
priate. I want to reiterate that with you.

Mr. ScotT. When do you calculate the appropriateness of the fee?
Waiting until the case has already been won seems like an inap-
propriate time to ascertain whether or not it is a reasonable fee.
It is when the contract is made. It would be like waiting until
someone has won a golf tournament and then ascertaining whether
$1 million is a reasonable fee for 4 days’ work. Well, you know, you
should have said that before you won the tournament. When you
write the contract, if it is reasonable then, it ought to be reasonable
whatever the result is.

Mr. McCorLLuM. Well, I agree with you on that, and that is why
what this does—and I did not maybe go over it in great enough de-
tail, but on the fee part, it says up front—so you know that from
the very beginning—it is going to be 25 percent of the first $10 mil-
lion that is recovered, 20 percent of the next 5, so on down the line,
and you know what your limits are.

Mr. ScoTT. The reasonableness of that you ought to calculate at
the beginning because that may be unreasonable. It may be a very
easy case, which means those amounts may be unreasonable. It
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may be very complex and very unlikely to recover anything at all,
in which case those fees may be inadequate to attract reason-
able—

Mr. McCoLLUM. Remember, Congressman Scott, you are on the
right end of it, the last statement you made. These are caps. The
attorney general is perfectly in his bounds to have a more restric-
tive contact. It is still negotiable. But $50 million is a $1 billion re-
covery in our experiences for a single State. But if you have mul-
tiple States together, by the way, it would be $1 billion a State.

Mr. ScotT. It also depends on how much work is done.

Professor Widman, can you describe why a contingent-fee ar-
rangement may be a good thing?

Ms. WIDMAN. Well, contingency-fee arrangements allow—they
are no-risk. So these sorts of cases are high-risk cases. So instead
of using taxpayer money to fund what may be a very viable claim
but risky precisely for the reasons that we have discussed, that a
small State may be going up against a very well-funded defense
team, therein lies the risk. The risk is not the novelty of the claim
or anything like that, but it is the reality of the balance of power.
And so contingency fees allow, at no risk to taxpayer money, the
ability for a State to rectify those abuses.

Mr. FRANKS. Well, I thank all of you and I thank certainly the
Members here. I come away more informed than I was, and I am,
again, very grateful to all of you for your testimony.

Without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for the witnesses
which we will forward to the witnesses and ask them to respond
as promptly as possible so that their answers may be made part
of the record.

And without objection, all Members will have 5 legislative days
with &Vhich to submit any additional materials for inclusion in the
record.

And with that, again, I thank all of you and the Members and
the observers.

And this hearing is adjourned.

[Whereupon, at 3:24 p.m., the Subcommittee was adjourned.]
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