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ENHANCED OVERSIGHT AFTER THE FINAN-
CIAL CRISIS: THE WALL STREET REFORM 
ACT AT ONE YEAR 

THURSDAY, JULY 21, 2011 

U.S. SENATE, 
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS, 

Washington, DC. 
The Committee met at 10:06 a.m. in room SD–538 Dirksen Sen-

ate Office Building, Hon. Tim Johnson, Chairman of the Com-
mittee, presiding. 

OPENING STATEMENT OF CHAIRMAN TIM JOHNSON 

Chairman JOHNSON. Good morning. I would like to call this hear-
ing to order. Today marks the first anniversary of the Dodd-Frank 
Wall Street Reform and Consumer Protection Act. 

The Wall Street Reform Act was a direct response to the worst 
financial crisis since the Great Depression. It created a sound regu-
latory foundation to protect consumers and investors and to help 
prevent or mitigate future crises. I am pleased to have one of the 
architects of this historic legislation, Representative Barney Frank, 
here with us today. 

I also welcome our panel of distinguished regulators to discuss 
the steps they have taken to implement the provisions of this im-
portant law to enhance their agencies’ oversight of the financial 
services industry. 

But Congress must also do its part. As Chairman of this Com-
mittee, I am committed to holding rigorous oversight of the imple-
mentation process and restoring Americans’ trust in a credible fi-
nancial system. 

While it appears that many on Wall Street, and even some here 
in Washington, have already forgotten the real costs of inadequate 
financial regulations, I have not. And neither have the millions of 
Americans who lost their jobs, their homes, their savings, and who 
are still waiting for the recovery. 

Unfortunately, these reforms have been under constant attack 
since this bill was signed into law. Opponents of Wall Street reform 
continually repeat misleading claims that the new law was hastily 
conceived, will be overly burdensome, and will harm our economy. 

But the American public disagrees. In fact, a poll released this 
week by Lake Research Partners found that Americans broadly and 
strongly support Wall Street reform. They support the legislation’s 
goals of holding Wall Street accountable, making the financial sys-
tem more transparent, and enhancing oversight of Wall Street 
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firms that have shown they could put the entire economy at risk. 
Even after hearing arguments supporting and opposing this legisla-
tion, Democrats, Republicans, and Independents support the Wall 
Street reform law. 

But we cannot take that support for granted. Since the bill’s pas-
sage, this Committee has taken its oversight responsibilities seri-
ously, ensuring that the regulators are on the right track to imple-
ment the law’s provisions. Passing the Wall Street Reform Act was 
a monumental achievement, and while the regulators have com-
pleted many rulemakings, there is much work left to be done. This 
will take time, but we owe it to the American people to get it right. 

I thank our witnesses again for being here today, and I look for-
ward to the testimony. 

Ranking Member Shelby, your opening statement. 

STATEMENT OF SENATOR RICHARD C. SHELBY 

Senator SHELBY. Thank you, Mr. Chairman. 
Yesterday, in a Wall Street Journal op-ed piece by Secretary 

Geithner, he claimed that financial reform was ‘‘designed to lay a 
stronger foundation for innovation, economic growth, and job cre-
ation.’’ However, for millions of Americans, the 1-year anniversary 
of Dodd-Frank provides little comfort as they continue to deal with 
the harsh economic reality marked by little to no innovation, ane-
mic, economic growth, and virtually no job creation. 

The unemployment rate remains stubbornly above 9 percent, 
with more than 14 million Americans still out of work. Secretary 
Geithner also wrote that the Obama administration ‘‘expected 
backing from both sides of the aisle’’ when the debate over the fi-
nancial reform began, implying that there was not any. The truth 
is that there was as great deal of agreement on a number of issues 
until the White House decided that the only issue that mattered 
was the creation of a massive new consumer bureaucracy. In fact, 
Chairman Dodd and I had agreed to create early on a consolidated 
banking regulator where the authorities of the Federal Reserve, 
OCC, OTS, and FDIC would be joined in a single entity. It even 
had a name: the Financial Institutions Regulatory Authority. 

There was strong agreement at that time that the current regu-
lators had failed and radical reform was needed. Also agreed was 
to elevate consumer protection to equal status with prudential reg-
ulation. I proposed at that time giving the Consumer Protection Di-
vision equal access to Congress and to provide it with dedicated 
funding. We even agreed to permit nonbanks to be supervised and 
subject to enforcement. 

By any measure, the Republicans were willing to meet our Demo-
cratic colleagues and the Administration more than halfway on a 
number of issues, including consumer protection. Any hope for a bi-
partisan agreement evaporated when the word came down from the 
Administration that it was going to be their way or the highway. 

A similar dynamic was at work in the Agriculture Committee 
where Senators Chambliss and Lincoln had agreed on a bipartisan 
derivatives title until the former Senator from Arkansas was told 
that there was not going to be any compromise. 

Secretary Geithner also wrote, and I will quote: 
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Senior Republican negotiators on the Senate Banking Committee were un-
able or unwilling to define a core set of reforms they could support. 

Mr. Chairman, the first thing the Republican Members of this 
Committee did was to draft a set of core principles to guide our 
consideration of regulatory reform. I have a copy of that in my 
hand. I would like for it to be made part of the record here. 

These principles that I reference would address all of the major 
issues, including systemic risk regulation, prudential regulation, 
consumer protection, and derivatives regulation. 

Also, Republicans filed hundreds of amendments based on this 
core set of reform principles, and prior to the bill’s markup, we 
were informed, however, that not a single amendment would re-
ceive any Democratic support. Once again, it was their way or the 
highway. 

Secretary Geithner also wrote in his op-ed piece, and I will quote: 
‘‘We have already turned a profit on the TARP investments made 
in banks.’’ However, as I have said in the past, claims of TARP’s 
profitability are premature at best. Many financial institutions 
have yet to fully repay their TARP funds, and the taxpayer will 
still likely take losses on TARP’s housing and auto bailout pro-
grams. Moreover, TARP used taxpayer dollars for very risky invest-
ments. 

A proper evaluation of the returns on any investment must ap-
propriately adjust for risk. I believe such an evaluation would show 
that taxpayers were not adequately compensated for the large risk 
the Administration took with their money. In addition, what mat-
ters most is TARP’s negative long-term impact on the overall econ-
omy, which will dwarf any so-called profit. On that basis, TARP’s 
record has not been good for American families. 

Since TARP was enacted, the unemployment rate has reached 
and stayed at record levels. Lending remains stagnant and millions 
of Americans continue to face foreclosure. Secretary Geithner took 
credit for the banking regulators having forced the largest financial 
institutions to increase their capital basis ‘‘as the most important 
step toward diminishing the risk of future crises.’’ 

For years, I have been arguing—and other Republicans here 
have, too—that capital standards have been inadequate. While 
some bank regulators, such as former FDIC Chairman Sheila Bair, 
actively sought to increase bank capital standards, others remained 
on the sideline right here. 

One of the regulators who did nothing to improve bank capital 
standards before the last crisis was the President of the Federal 
Bank of New York. The New York Fed’s supervisory responsibil-
ities include the largest financial institutions that received the 
largest TARP bailouts during the crisis. Who was the New York 
Fed President who failed to oversee our largest banks and then 
presided over the TARP bailouts? None other than our current 
Treasury Secretary. 

Secretary Geithner further wrote that the regulators have out-
lined major elements of reforms to bring oversight, transparency, 
and greater stability to the $600 trillion derivatives market. 

Republicans offered a derivatives substitute amendment that ac-
complished all of these goals while preserving Main Street’s ability 
to hedge their business risk. Main Street businesses had nothing 
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to do with the financial crisis. Nevertheless, Dodd-Frank will im-
pose huge costs on them at a time when they can least afford it. 
The Secretary failed to mention that fact. 

Secretary Geithner also said that the Obama administration has 
started the process of ‘‘winding down Fannie Mae and Freddie 
Mac.’’ Can you believe it? However, Fannie and Freddie’s market 
share is actually increasing. They now account for 75 percent of all 
mortgage-backed securities that were issued. In fact, with other 
Government programs included, the Federal Government now con-
trols 97 percent of the market. Meanwhile, housing finance reform 
has not even begun in the Congress. 

Secretary Geithner claims that success will ‘‘depend on making 
sure that we can write sensible rules that promote the health of 
the broader economy instead of the interests of individual firms. 
However, politically connected unions and other special interest 
groups were among the bigger winners under Dodd-Frank. The Act 
contains an assortment of new corporate governance and executive 
compensation requirements that harm shareholders by empowering 
special interests in the board room and encouraging short-term 
thinking by managers. 

Fifty years ago, President Dwight D. Eisenhower famously ad-
monished us all ‘‘to guard against the acquisition of unwarranted 
influence by the defense industry and the Pentagon.’’ I am afraid, 
however, Mr. Chairman, that his words have gone unheeded in this 
context in that the only thing Dodd-Frank has truly accomplished 
is the creation of a financial regulatory analog to the military-in-
dustrial complex. 

Dodd-Frank has created a cottage industry for Wall Street law-
yers and special interest lobbyists. It has turned the financial regu-
latory landscape into a nightmare. 

Secretary Geithner also claims that Republicans are blocking 
nominations ‘‘so that they can ultimately kill reform.’’ However, 
Senate Republicans have been clear that the structure of the Bu-
reau of Consumer Financial Protection needs to be properly re-
formed before we consider any nominee to lead it. 

We have urged President Obama to adopt three specific reforms: 
First, establish a board of directors to oversee the Bureau. Diver-

sifying the leadership of this untested and very powerful fledgling 
bureaucracy would ensure the consideration of multiple viewpoints 
in the Bureau’s decisionmaking process. 

Second, subject the Bureau to the appropriations process to en-
sure that the Bureau has an effective oversight and does not en-
gage in wasteful or inappropriate spending. 

Third, establish a safety and soundness check for the prudential 
regulators. After all, one of the best consumer protections is a safe 
and a sound bank. 

Finally, I believe that the most disturbing claim made by the 
Secretary is that Republicans formed ‘‘the forces of opposition to re-
form.’’ This statement reflects the unfortunate view that anyone 
who does not support their idea of reform must be against any re-
form. That is nonsense. 

As I have explained and reiterated many times, there were nu-
merous areas where Republicans and Democrats could have easily 
reached an agreement. Unfortunately, the Administration decided 
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early on that there would be no compromise. The result was the 
bill that this hearing purports to celebrate. 

I do not believe, Mr. Chairman, that the American people are in 
the mood to celebrate yet. 

Thank you. 
Chairman JOHNSON. Representative Frank, I welcome you to the 

Senate Banking Committee today. As one of the architects of the 
Wall Street reform bill, I want to thank you again for all your hard 
work in ushering this legislation through Congress. I know that 
you have to get back to manage a bill on the House floor, so please 
begin. 

STATEMENT OF BARNEY FRANK, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MASSACHUSETTS 

Mr. FRANK. Thank you, Mr. Chairman, and I am glad to be here 
in this spirit of bipartisanship, and I say that because I was struck 
by the very bipartisan tone of the Ranking Member’s statement. 
For example, he was extremely critical of the Bush administration. 
I might not have anticipated that. But I say that because, as Mem-
bers will remember, it was in the fall of 2008 that we were sum-
moned by Secretary Paulson and then-Chairman Bernanke, two 
Bush appointees, and asked to do the TARP. And, in fact, it was 
a bipartisan response to that. 

The gentleman from Alabama was very critical of the TARP. I 
think he is unfair to the Bush administration in that regard, but 
I do appreciate the bipartisan nature of his criticism. 

I would note he said Secretary Geithner said they made a profit 
on the loan to the banks, and he rebutted that with reference to 
the automobiles and the foreclosures. Well, that does not rebut the 
statement. He very carefully said it was from the banks. It is true 
we have not yet recovered the money from the automobiles. What 
we have instead is a thriving American automobile industry, GM 
and Chrysler, which I think would not have happened if we had 
not intervened. And I would note that Ford, which was not seeking 
any of the funds, actively supported that for fear that if both Gen-
eral Motors and Chrysler had gone bankrupt and were not as-
sisted, the supply chain would have disappeared. 

So at a time when we all talk about enhancing manufacturing in 
America, that was, I think, the single biggest thing that we did. 

Second, I would have to say, though, that the gentleman from 
Alabama’s description of the legislative process does not cover what 
went on in the House. As for the Senate, I know there was some 
discussion between him and the Senator from Tennessee, and I was 
not privy to them. But it certainly was not a case where the Ad-
ministration told us to go forward. 

On the Consumer Bureau, I was one of the ones who said no. 
The solution that he talked about—namely, elevating the status 
bureaucratically of a consumer protection function within an entity 
that is primarily a bank regulator—would not work. There is a 
qualitative difference between having an independent consumer 
regulatory and having it as one of the things bank regulators do, 
because the history was clear that bank regulators did not do it. 

In fact, interestingly, the largest single chunk of authority to pro-
tect consumers that existed before this law was passed was at the 
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Federal Reserve, and when we questioned the Federal Reserve, 
they had had very little to do with things. 

I would note again, by the way—I was struck when the Senator 
from Alabama talked about it—that he appeared to think that Mr. 
Geithner was more important in the Bush administration than any 
of the Presidential appointees. Yes, he was President of the Federal 
Reserve. He served under Ben Bernanke, who was the appointee 
of President Bush to be Chairman of the Council of Economic Ad-
visers and then of the Federal Reserve, and he worked with Sec-
retary Paulson. So once again, I think if there is criticism, it goes 
to all of them. 

But to return to the Consumer Bureau, I do think it is important 
that it be independent, that it not be a second thought from the 
bank regulators, whether it was just one bank regulator or indi-
vidual bank regulators. And I believe that makes a great deal of 
sense to give the consumer—the gentleman says let us give them 
equal status. The only way you do that is to make them an equal 
entity, not subject to others. 

As to the bill itself, it had a common theme. One of the criticisms 
we heard was that the bill was too big. Well, I am sorry that we 
apparently exceeded the attention span of some Members of Con-
gress, but I guess they could wait for the movie. Maybe it will be 
coming forward. But the fact is that we are dealing with an inter-
connected system, and to have dealt piecemeal with an inter-
connected system would not have been a good idea. And there was 
a central theme there. The theme was this: that by sources of li-
quidity outside the banking system and by increased information 
technology, people in the financial industry had figured out a way 
to engage in lending while appearing to escape the burden of risk; 
and they appeared to be able to avoid risk themselves. 

Of course, this did not go away. It accumulated elsewhere in the 
system, and it exploded on all of us. So what we have done is to 
basically make people be responsible for their risk. And I would say 
here one very important issue that has come up—and I differ with 
some of my friends on the liberal side here—is the question of risk 
retention. I would urge people to look at Michael Lewis’ book ‘‘The 
Big Short.’’ When people make loans and have no responsibility for 
whether or not they are repaid, they will not be as prudent. And 
that is a market incentive. The alternative that I have been told— 
and this is ironic—by some of my friends in the banking industry 
is, oh, no, the regulators will be able to tell you what is a good loan 
and what is not. No, we are on the market side here. I do not want 
to depend on the regulators to be able to look at all these loans. 
Yes, we have banned the worst kind of loans, but there are still 
going to be loans that could be made, properly or not. And the 
choice is: Do you rely solely on the discretion of the regulators to 
supervise all those loans? Or do you build a market incentive in 
with risk retention? And I am told, well, then, we will not have the 
loans made. 

Well, if that is the case, I have a question, because 
securitization—I went back. There was testimony by Lew Ranieri 
before this very Committee in which he talked about securitization 
taking off. That was in 1986. So I do have this question: If 
securitization without risk retention—which is not going to rival 
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taxation without representation as a slogan for the ages. But 
securitization without risk retention, if that is necessary for there 
to be a housing market, what were people living in before 1986? 
Were there no loans made before 1986? 

This notion that people have got to be able to avoid risk is a 
great mistake, and I am for an exception for those loans that are 
very solid. But I think the notion that risk retention is somehow 
an impediment is a great mistake. 

The insurance industry, of course—and that is where we bor-
rowed the concept—follows it. You cannot get reinsurance without 
some risk retention. And I think that some of my friends are falling 
into that trap once again. 

As to derivatives, the law does not mandate any requirement 
that affects people who are the users of the commodity in question. 
It gives full discretion to the regulators to make differences and to, 
in fact, focus on the kind of transactions that AIG engaged in with 
other financial institutions, not with end users. 

And I would add to this—and there may be a debate on this. One 
of these things I want to address here—and then if you want me 
to answer questions, I can do that. But one of the things we have 
done is to empower the CFTC—and if it gets the funding, then it 
would be able to do this—to deal with speculation. Now, there is 
a legitimate economic argument about whether or not speculation 
does, in fact, affect prices, and I think it is probably the case that 
30 years ago it may not have done so so much. What has happened, 
however, in the interim is there is a greatly increased amount of 
liquidity and very great sophistication in information technology. 
As somebody pointed out, if you look at the charts, individual com-
modities used to move in different directions. It tends to be more 
of a uniform—they used to move in the same direction. Now it is 
more individualized. 

There is a consensus now from Goldman Sachs, from Wilbur 
Ross, an investor, from people in the home heating oil business, 
from gasoline distributors, and from the facts that speculation does 
add something to the price of oil. One of the big issues here is this: 
Will the Commodity Futures Trading Commission be allowed to ex-
ercise the powers we have given it to put limits on people who are 
not end users so that we are not trying to—what we are saying, 
if you are somebody who never goes near a barrel of oil, in fact, 
you are probably somebody who does not go near oil at all because 
you have got somebody else to pump your gas for you, your chauf-
feur, maybe. If you are in that category, we want to limit the 
amount you can buy because we see that—we are told billions of 
dollars will be lost if they cannot trade in the financial area. Well, 
where do those billions of dollars come from? They did not come 
from the sky. They get added to the price. 

So those are two areas, whether or not we can deal with specula-
tion and what we do about risk retention, where I intend to keep 
pressing. 

The further point I would make is this, and it has to do with the 
funding. I have talked to some business people, one of the leading 
business people of Boston in my office just last week. I understand 
people who think we have too much regulation, but I think the 
analog here is to the pharmaceutical industry where the major 
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pharmaceutical companies might not like some of what the FDA 
has, but they have worked to provide the FDA with enough money 
to carry it out. You might think that less regulation would be bet-
ter, but clearly the worst of all worlds is to have regulations on the 
books and have regulatory authorities that are not able to deal 
with them appropriately. They cannot hire the right people and 
have the right information technology. 

So this nickel-and-diming the SEC and the CFTC I think does 
grave harm, and it is, of course, a Catch-22 to complain that they 
are not moving appropriately with the rules but then deny them 
the funding to do it. And I have to say this: For people who are 
prepared to have America stay in Iraq for a couple more years— 
and I was encouraged when my colleague from Alabama talked 
about the military-industrial complex. Let us work on cutting them 
down, too, to help. But when people tell me they want to stay in 
Iraq over the Bush administration decision to get out, and, of 
course, the billions and billions, but we cannot find $150 million for 
the CFTC, I am not impressed. And let us be clear with the SEC 
that that is an area where there is no taxpayer money. 

Finally, I do want to talk about Fannie Mae and Freddie Mac. 
I have to say here—let me be a little partisan. I am impressed with 
the on-again, off-again nature of this with my colleagues in the 
House. I do not here address the Senate. My Republican colleagues 
in the House talk very tough about Fannie Mae and Freddie Mac 
when they are in the minority. But when they are in the majority, 
something happens. They are affected by a strange kind of paral-
ysis that comes with responsibility. I say that because last year, 
when we dealt with this bill in conference, the Republicans in the 
House offered the Hensarling bill, a total abolition of Fannie Mae 
and Freddie Mac, with no particular attention to its succession, as 
an amendment. We said no, we said it was not germane. 

We are now almost 7 months into this session with the Repub-
licans in the majority. Mr. Hensarling is a member of the majority. 
He is a subcommittee chairman. They have not offered it. In fact, 
we had a discussion about some smaller bills to deal with this, 
which the Wall Street Journal said was a poor way to do it, and 
here is what Mr. Bachus said: ‘‘I speak for all members of all the 
subcommittee chairs. We would like a comprehensive bill.’’ This is 
on Fannie Mae and Freddie Mac. ‘‘Now, can we get a comprehen-
sive bill? I do not know. I do not think so.’’ 

So the Republicans in power in the House are much less certain. 
The gentleman from Alabama said where are we. Well, I do not 
know. Ask your colleague from Alabama on the next plane ride 
home. 

And I will say this. Somewhat embarrassed by this failure of 
memory once he became the majority. The gentleman from Ala-
bama blamed the Obama administration, and this is really extraor-
dinary, and I will close with this. Of all the issues in all the 
world—I feel like Humphrey Bogart in ‘‘Casablanca.’’ Of all the 
issues in all the world, when it comes to Fannie Mae and Freddie 
Mac, the Republicans in the House cannot proceed without Obama. 
Why haven’t we seen one? Because Obama will not let them do it. 
I suppose a more recent entertainment analogy is, for those who 
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remember, Flip Wilson, which the Republicans in the House are 
Geraldine, and Obama is the devil who will not let them do it. 

The Chairman said, inaccurately—I am sure he misunderstood— 
that he was asked by the Obama administration to wait. I have 
checked with the Secretary of the Treasury. I have checked with 
HUD. I have checked with the Administration. He misunderstood 
them. No one in the Obama administration has asked him to wait, 
and the notion that they cannot proceed on Fannie and Freddie, 
that they have said ‘‘May I?’’ to the Obama administration and 
they have not gotten permission—I have a rule that I try to follow 
myself. I would advise this to my Republican colleagues here. No 
matter how tight the corner you are in because of problems, try to 
avoid saying something that no one will believe. It is not going to 
help you. The notion that they are not acting on Fannie and 
Freddie—oh, the gentleman from New Jersey, Mr. Garrett, said 
that it is not a simple problem, that is why they cannot act. 

So here is the deal. The Republicans in the House, here is why 
we are not acting on Fannie and Freddie. They have the 
Hensarling bill, which is opposed by everybody who deals with the 
housing market, who want to get the private market back in—the 
realtors, the mortgage bankers, the Financial Services Roundtable, 
the American Bankers Association, the home builders. That collec-
tion of radicals all disagree with the Hensarling plan, all think you 
will have to have a more comprehensive approach for what hap-
pens afterwards. But the Republicans have this problem in the 
House. Their ideology and reality are having a heck of a fight, and 
it is a draw right now. Ideologically, they are committed to the 
Hensarling bill, but everybody who cares about housing says, ‘‘Do 
not do that.’’ 

So Mr. Bachus then says, ‘‘OK, I cannot do anything until the 
Obama administration lets me.’’ That is not plausible, and I agree 
with the gentleman—I would say this, by the way. The only time 
since 1992 that the Congress has acted on Fannie Mae and Freddie 
Mac was in 2007 and 2008 when I was the Chairman and Mr. 
Dodd was the Chairman, and we got together a bill at the request 
of Secretary Paulson, which President Bush signed, which gave 
Secretary Paulson the authority to put Fannie and Freddie into 
conservatorship, which he did. And while there were serious prob-
lems before and we have to deal with this, in the current situation 
I agree with Mr. Shelby. They have too much of the market. But 
at least it is not the kind of cost on us that it was before. Fannie 
and Freddie today are behaving in a much more responsible fash-
ion because we gave them the power to do that, and I think that 
was bipartisan at the time in 2008, and Secretary Paulson acted 
on it. 

Mr. Chairman, I appreciate this opportunity. 
Chairman JOHNSON. Thank you again, Representative Frank, for 

coming over here today. I know you need to get back to the House. 
Senator Shelby has a couple—— 

Mr. FRANK. I do feel at home here. I counted nine of my former 
colleagues up here, so I did not feel entirely isolated. Oh, 10. 

Chairman JOHNSON. Senator Shelby has a couple very quick—— 
Senator SHELBY. A few observations. I know Congressman Frank 

and I have sparred over the years on different issues, agreed on 
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some. Some. I do agree with Congressman Frank that there is a 
heck of a lot of difference between managing risk and speculation. 
And I think we all agree on that. That speculation will cause peo-
ple to get in trouble. Managing risk will help people, and we have 
got to recognize the difference. 

Mr. FRANK. Agreed. 
Senator SHELBY. As far as Fannie Mae and Freddie Mac, the 

Congressman knows when we were in control here—I was the 
Chairman of this Committee—we pushed hard—hard—for a reform 
of Fannie and Freddie. We got it out of the Committee. We pushed 
it hard. We will continue to do that. I do not know what is going 
on in the House. As he knows, it has been 25 years since I was 
there. But I can tell you, we hope, working with Chairman John-
son, that sooner or later—the sooner the better—that we can do 
something comprehensive, something substantive dealing with 
Fannie and Freddie because they continue to hemorrhage. 

Mr. FRANK. I welcome that. 
Senator SHELBY. Yet we all recognize they are the only game in 

town right now as far as—— 
Mr. FRANK. Could I say, Senator? I agree with—first of all, two 

things. As you remember—and I remember that in 2005 and 2006 
doing a bill. But as I remember, your major opponent at that point 
was my Republican Chairman, Mr. Oxley. He had a very different 
bill, and there was a dispute. Mr. Oxley—— 

Senator SHELBY. I think he had a weaker bill. 
Mr. FRANK. Right. In fact, Mr. Oxley—— 
Senator SHELBY. You must have helped him with it. 
Mr. FRANK. No, I—— 
[Laughter.] 
Mr. FRANK. The notion that—actually, Mr. DeLay was calling the 

shots then. You know, I wanted to deal with this. People have said, 
well, I was blocking it. I was in the minority. Tom DeLay was a 
major factor in the House, and if Tom DeLay was really susceptible 
to my suggestions, we would not have gone to war in Iraq, and he 
would not have gone on the dance show. 

[Laughter.] 
Mr. FRANK. I have to say that he was not someone who listened 

to me. But I hope we can move ahead on Fannie Mae and Freddie 
Mac, but I will say that was when the Republicans were in power 
and there was an intercameral dispute. But we did work together 
in 2008. We had cooperation. And the only thing I would say to 
amend your statement is I think we stopped the hemorrhaging. 
There is still a problem. It is still too much of the market. But if 
you look at the people that President Bush put in power and since, 
they will tell you that the problem that we are facing is losses in-
curred before it went into conservatorship. Since then, it has been 
running in a much more conservative and responsible fashion, but 
we still need to fix it. 

Chairman JOHNSON. I will now call up our second panel of wit-
nesses today. 

[Laughter.] 
Mr. FRANK. Thank you. 
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Chairman JOHNSON. I want to welcome our witnesses back to the 
Banking Committee and I will keep the introductions brief. Second 
panel, please come forward. 

[Pause.] 
Chairman JOHNSON. I will keep the introductions brief. 
The Honorable Neal S. Wolin is Deputy Secretary of the U.S. De-

partment of the Treasury. 
The Honorable Ben S. Bernanke is currently serving his second 

term as Chairman of the Board of Governors of the Federal Re-
serve System. 

The Honorable Mary Schapiro is Chairman of the U.S. Securities 
and Exchange Commission. 

The Honorable Gary Gensler is the Chairman of the Commod-
ities Futures Trading Commission. 

The Honorable Marty Gruenberg is the new Acting Chair of the 
Federal Deposit Insurance Corporation. As a former Senate Bank-
ing Committee server, I also welcome you back to a very familiar 
Senate committee room. 

Mr. John Walsh is Acting Comptroller of the Currency of the Of-
fice of the Comptroller of the Currency. 

I thank all of you again for being here today. I would like to ask 
the witnesses to please keep your remarks to 5 minutes. Your full 
written statements will be included in the hearing record. 

Secretary Wolin, you may begin your testimony. 

STATEMENT OF NEAL S. WOLIN, DEPUTY SECRETARY, 
DEPARTMENT OF THE TREASURY 

Mr. WOLIN. Chairman Johnson, Ranking Member Shelby, Mem-
bers of the Committee, I appreciate the opportunity to appear be-
fore the Committee. One year ago today, the President signed into 
law a comprehensive set of reforms to the financial system, reforms 
which are essential to making our economy stronger and more re-
silient. 

Those reforms were enacted in the wake of the most devastating 
financial crisis since the Great Depression. 

In the depths of the crisis, the economy lost an average of 
800,000 jobs per month. American families saw $5 trillion of house-
hold wealth erased in the last 3 months of 2008. Credit was frozen. 
Financial markets were barely functioning. 

The Administration and its predecessors put in place a com-
prehensive strategy to repair the financial system. As a result of 
that strategy, the U.S. financial system today is stronger, more sta-
ble, and better able to fuel growth and create jobs. 

But in order to protect our economy and create the conditions for 
long-term prosperity, we needed to put in place comprehensive re-
form of the financial system. 

That is why we proposed, Congress passed, and the President 
signed into law a sweeping set of reforms. 

The Dodd-Frank Wall Street Reform and Consumer Protection 
Act made important and fundamental changes to the structure of 
the U.S. financial system to strengthen safeguards for consumers 
and investors and to provide better tools for limiting risk in the 
major financial institutions and the financial markets. The core ele-
ments of the law were designed to build a stronger, more resilient 



12 

financial system, less vulnerable to crisis, more efficient in allo-
cating financial resources, and less susceptible to fraud and abuse. 

These reforms were responsive to the many weaknesses that to-
gether nearly brought our financial system to collapse. They in-
clude: tougher constraints on excessive risk taking and leverage 
across the financial system, stronger consumer protection, com-
prehensive oversight of derivatives, and a new orderly liquidation 
authority to wind down a failing financial firm in a manner that 
protects taxpayers and the broader economy. 

The statute created three new institutions that fall within Treas-
ury’s implementation responsibility: The Financial Stability Over-
sight Council, to identify, monitor, and respond to threats across 
the financial system; the Office of Financial Research, to enhance 
the quality and analysis of financial data available to policymakers 
and the public; and the Consumer Financial Protection Bureau, to 
help consumers make informed financial decisions and to protect 
them from abuses in the marketplace. 

We are far along in standing up these institutions and they have 
each begun to play their critical roles. 

As we move forward, we must continue to move quickly but care-
fully, taking the time we need to get things right. We must make 
sure our efforts are coordinated. We must make sure to take care 
to regulate firms in a manner appropriate to the risk they pose to 
the financial system. We must be sure to work to improve the effi-
ciency and effectiveness of financial regulation as we write a new 
set of rules. We must work with our international partners to cre-
ate a level playing field with a set of high global standards. And 
we must make sure regulators have the funding they need to do 
their jobs. 

A year ago, in the wake of a catastrophic financial crisis, Dodd- 
Frank was enacted to reform our financial system. These reforms 
were an obligation, not a choice. Without them, we could not build 
the financial system we need, a financial system with the stability 
and the resilience necessary to support our economy and to protect 
it in times of stress. 

Thank you, Mr. Chairman. 
Chairman JOHNSON. Thank you, Secretary Wolin. 
Chairman BERNANKE. 

STATEMENT OF BEN S. BERNANKE, CHAIRMAN, BOARD OF 
GOVERNORS OF THE FEDERAL RESERVE SYSTEM 

Mr. BERNANKE. Thank you, Mr. Chairman, Ranking Member, for 
this opportunity to testify on the first anniversary of the Dodd- 
Frank Act. 

On this anniversary, it is worth reminding ourselves of why Con-
gress passed the sweeping financial reforms a year ago. The finan-
cial crisis of 2008–2009 was unprecedented in its scope and sever-
ity. Some of the world’s largest financial firms collapsed or nearly 
did so, sending shock waves through the highly interconnected 
global financial system. Critical financial markets came under 
enormous stress. Asset prices fell sharply and flows of credit to 
American families and businesses were disrupted. The crisis, in 
turn, wreaked havoc on the U.S. and global economies, causing 
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sharp declines in production and trade and putting millions out of 
work. 

Extraordinary actions by authorities around the world helped 
stabilize the situation, but nearly 3 years later, the recovery from 
the crisis in the United States and in many other countries re-
mains far from complete. 

In response to the crisis, we have seen a comprehensive rethink-
ing and reform of financial regulation, both in the U.S. and around 
the world. Among the core objectives of both the Dodd-Frank Act 
and the global regulatory reform effort are, first, enhancing regu-
lators’ ability to monitor and address threats to financial stability. 
Second, strengthening both the prudential oversight and resolv-
ability of Systemically Important Financial Institutions, known as 
SIFIs. And third, improving the capacity of financial markets and 
infrastructures to absorb shocks. 

First, to help regulators better anticipate and prepare for threats 
to financial stability, legislatures in both the United States and 
other developed economies have instructed central banks and regu-
latory agencies to adopt what has been called a macroprudential 
approach to supervision and regulation. That is an approach that 
supplements traditional supervision and regulation of individual 
firms or markets with explicit consideration of threats to the sta-
bility of the financial system as a whole. 

As you know, the Dodd-Frank Act created a council of regulators, 
the so-called FSOC, to coordinate efforts to identify and mitigate 
threats to U.S. financial stability across a range of institutions and 
markets. The Council’s monitoring efforts are well underway, and 
this new organization has contributed to what has been a very 
positive atmosphere of consultation and coordination among its 
member agencies. 

The Council is also moving forward with its rulemaking respon-
sibilities, including rules under which it will be able to designate 
systemically important nonbank financial institutions and financial 
market utilities for additional supervisory oversight, including by 
the Federal Reserve. 

For its part, the Fed has also made organizational changes to 
promote a macroprudential approach to regulation. Among these 
changes is the establishment of high-level multi-disciplinary work-
ing groups to oversee the supervision of large complex banking 
firms and financial market utilities, with a strong focus on the de-
velopment side of implication for financial stability. We have also 
created an Office of Financial Stability Policy and Research to help 
coordinate our efforts to identify and analyze potential risk to the 
broader financial system and to serve as liaison with the Council. 

The second major objective of financial reform is to mitigate the 
threats to financial stability posed by the too-big-to-fail problem. 
Here, the Dodd-Frank Act takes a two-pronged approach. The first 
prong empowers the Fed to reduce the SIFIs’ probability of failure 
through tougher prudential regulations and supervision, including 
enhanced risk-based capital and leverage requirements, liquidity 
requirements, single counterparty credit limits, stress testing, an 
early remediation regime, and activities restrictions. The Federal 
Reserve and other agencies face the ongoing challenge of aligning 
domestic regulations with international agreements, including the 
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Basel III requirements for globally active banks. These efforts are 
going well. In particular, the Federal Reserve expects to issue pro-
posed rules on the oversight of SIFIs later this summer, and work-
ing with other banking agencies, we are on schedule to implement 
Basel III. 

Ending too-big-to-fail also requires allowing a SIFI to fail if it 
cannot meet its obligations and to do so without inflicting serious 
damage on the broader financial system. Thus, the second prong of 
the Dodd-Frank Act’s effort to end too-big-to-fail empowers the Fed 
and the FDIC to reduce the effect on the system in the events of 
a SIFI’s failure through tools such as the new orderly liquidation 
authority and improved resolution planning by firms and super-
visors. In particular, the Federal Reserve is working with the FDIC 
to require SIFIs to better prepare for their own resolution by 
adopting so-called living wills. A joint final rule on living wills is 
expected later this summer. 

Reducing the likelihood of a severe financial crisis also requires 
strengthening the resilience of our financial markets and infra-
structure, a third major objective of the Dodd-Frank Act. Toward 
that end, provisions of the Act improve the transparency and sta-
bility of the over-the-counter derivatives markets and strengthen 
the oversight of financial market utilities and other critical parts 
of our financial infrastructure. We and our colleagues at the SEC, 
the CFTC, and other agencies are moving this work forward in con-
sultation with appropriate foreign regulators and international bod-
ies. The U.S. agencies are also working together to address struc-
tural weaknesses in areas not specifically addressed by the Dodd- 
Frank Act, such as the tri-party repo market and the money mar-
ket mutual fund industry. 

To be sure, any sweeping reform comes with costs and uncertain-
ties. In implementing the statute, the Federal Reserve is com-
mitted to the promulgation of rules that are economically sensible, 
appropriately weigh costs and benefits, protect smaller community 
institutions, and most important, promote the sound extension of 
credit in the service of economic growth and development. 

A full transition to the new system will require much more work 
by both the public and private sectors, and no doubt, we will learn 
lessons along the way. However, as we work together to implement 
financial reform, we must not lose sight of the reason that we 
began this process, which is ensuring that events like those of 2008 
and 2009 are not repeated. Our long-term economic health requires 
that we do everything possible to achieve that goal. Thank you. 

Chairman JOHNSON. Thank you, Chairman Bernanke. 
Chairman SCHAPIRO. 

STATEMENT OF MARY L. SCHAPIRO, CHAIRMAN, SECURITIES 
AND EXCHANGE COMMISSION 

Ms. SCHAPIRO. Chairman Johnson, Ranking Member Shelby, and 
Members of the Committee, thank you for inviting me to testify on 
the occasion of the 1-year anniversary of the Dodd-Frank Act. Fol-
lowing the biggest financial crisis since the Great Depression, Con-
gress passed legislation that is already reshaping the U.S. regu-
latory landscape, reducing systemic risk, and helping to restore 
confidence in the financial system. 
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At the SEC, we were given broad new investor protection and 
market integrity responsibilities, and in the past year, we have 
made significant progress in our efforts to meet them. Already, we 
have proposed or adopted rules for about three-fourths, or about 
70, of the mandatory rulemaking provisions we were assigned. In 
addition, we have finalized 10 studies and reports that the Act re-
quired us to complete. 

In my prior testimony before this Committee, I outlined our ef-
forts to establish a process to help us not only get the rules done, 
but get them done right. Among our efforts, we created internal 
cross-disciplinary working groups to coordinate the rulemaking 
process and facilitate our action. We increased transparency and 
aggressively sought input from the public. We forged and strength-
ened collaborative relationships with other Federal and State regu-
lators and our international counterparts. We engaged in a sub-
stantial outreach effort, participated in scores of interagency and 
working group meetings, conducted public roundtables, met with 
hundreds of interested groups and individuals, including investors, 
academics, and industry participants, and received, reviewed, and 
considered thousands of public comments. 

All of these efforts, in addition to Congressional input and robust 
Commission debate, are helping us write rules that effectively pro-
tect investors and the financial system without imposing undue 
burdens on market participants. While some feel we are moving too 
quickly and others feel we are not moving rapidly enough, I believe 
we are proceeding at a pace that ensures that we will get the rules 
right. 

My written statement illustrates the breadth and complexity of 
the rulemaking activities that have engaged the SEC for the past 
year—activities that range from hedge fund registration to the obli-
gations of investment advisors and broker-dealers, to implementa-
tion of the new whistleblower program. Other priorities include 
completing the specialized disclosure rules called for in the Act, 
continuing to establish a new oversight regime for the over-the- 
counter derivatives market, strengthening oversight of credit rating 
agencies, increasing oversight of systemically important financial 
market utilities, putting in place new oversight for municipal advi-
sors, implementing the Act’s corporate governance and executive 
compensation requirements, engaging our foreign counterparts in 
detailed discussions aimed at limiting the potential for regulatory 
arbitrage, and making effective use of the Act’s enhanced enforce-
ment powers to address wrongdoing. 

While the SEC has made tremendous progress over the past 
year, the provisions of the Dodd-Frank Act vastly expand the SEC’s 
responsibilities and will require significant additional resources to 
fully implement the law. To date, the SEC has proceeded with the 
first stages of implementation without additional funding, taking 
staff from other responsibilities and working without sufficient in-
vestments in areas such as information technology. While it is, of 
course, incumbent upon us to use our existing resources efficiently, 
the new responsibilities assigned to us are so significant that they 
cannot be achieved solely by wringing efficiencies out of the exist-
ing budget. Attempting to do so will hamper our ability to meet 
both new and existing responsibilities. 
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If the SEC does not receive additional resources, circumstances 
that contributed to the financial crisis will not be adequately ad-
dressed as the SEC will not be able to build out the technology and 
hire the expertise needed to oversee and police these new areas of 
responsibility. 

I would note that the Dodd-Frank Act requires the SEC to collect 
transaction fees to offset the annual appropriation of the agency. 
So regardless of the amount appropriated to the SEC, because it 
will be fully offset by fees that we collect, it will have no impact 
on the nation’s budget deficit. 

Though the SEC’s efforts to implement the Dodd-Frank Act have 
been extensive, we know our work continues. Thank you for invit-
ing me to share with you our progress to date and our plans going 
forward. I look forward to answering your questions. 

Chairman JOHNSON. Thank you, Chairman Schapiro. 
Chairman GENSLER. 

STATEMENT OF GARY GENSLER, CHAIRMAN, COMMODITY 
FUTURES TRADING COMMISSION 

Mr. GENSLER. Good morning, Chairman Johnson, Ranking Mem-
ber Shelby, and Members of this Committee. I thank you for invit-
ing me here to testify today and I am pleased to testify on behalf 
of the Commodities Futures Trading Commission. 

On this anniversary, it is important to remember why the law’s 
derivatives reforms were so necessary. When AIG and Lehman 
Brothers failed, we all paid the price. All of your constituents paid 
the price. And what is more, the effects of the crisis continue to be 
very real, with significant uncertainty in the economy and millions 
of Americans still out of work. 

And though the crisis had many causes, it is clear that the de-
rivatives or swaps marketplace played a central role. Swaps added 
leverage to the financial system, with more risk being backed by 
less capital. They contributed, particularly through the product 
called credit default swaps, to a bubble in the housing market and 
I believe helped accelerate problems as we went into that crisis. 

And they also contributed to a system where large financial insti-
tutions, once just thought too-big-to-fail, were all of the sudden— 
this new phrase—too interconnected to be allowed to fail. So swaps, 
which are still to this day so important in helping manage and 
lower risk for thousands of end users in this economy, also in that 
moment of crisis concentrated and heightened risk in the financial 
system and thus to the public. 

So what did Dodd-Frank do to address this? First, the Dodd- 
Frank Act broadened the scope of the oversights of the CFTC and 
SEC for the first time to cover swaps and securities-based swaps. 

Second, the Act promotes market transparency, something that 
has worked in the securities and futures markets since the 1930s, 
and that is through real-time reporting of transactions and bring-
ing those transactions that can to a centralized place called swap 
execution facilities. Economists for decades have found that trans-
parency reduces cost to users of the markets. 

Third, the Act lowered risk to the public and the overall economy 
by directly regulating the dealers and moving that which we can 
to central clearing. 
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Fourth, the Act provides important new enforcement authorities 
and reporting requirements so that regulators themselves, the 
CFTC and SEC, can better police the markets for fraud, manipula-
tion, and other abuses. In fact, this month, the Commission final-
ized a rule on anti-manipulation which is very similar to what the 
SEC has had for decades, and we think it will help. 

And fifth, I note that the Ranking Member Shelby and Ranking 
Member Frank had a discussion about speculation. Congress actu-
ally mandated that the CFTC set aggregate position limits for 
physical commodities, expanding the scope to certain swaps and 
linked contracts. 

So the CFTC is working along with other regulators, particularly 
the SEC, deliberately, efficiently, and transparently to write rules 
to implement these and other provisions of the Act. This spring, we 
substantially completed the proposal phase of rulemaking, and 
then we provided the public an extra 30 days to look at the whole 
mosaic at once. And now the staff and Commissioners have turned 
toward final rules, approving eight so far. We anticipate taking up 
in August rules with regard to swap data repositories, in Sep-
tember, clearing, position limits, and others, October, and we will 
be moving forward continuing to finalize rules. 

But as we finalize rules, we are reaching out broadly to market 
participants, with over 21,000 comments to date, including 
roundtables and public comment periods to consider how best to 
implement this, talking to international regulators. And we are 
also looking very closely at phased implementation, which helps 
lower costs and risk. 

Before I close, I would like to just make note that the CFTC is 
taking on a significant expanded scope and mission, a market that 
is seven times the size of what we currently oversee. The Commis-
sion must be adequately resourced to effectively police this market 
and protect the public. Without sufficient funds, there will be fewer 
cops on the beat, but also, we will not really even have enough staff 
to answer the basic questions for market participants and the pub-
lic on the new rules. 

In conclusion, we are working thoughtfully at the Commission to 
get these rules right based on significant public input, but it is 
more important to get it right than work against the clock and that 
is not what we are doing. We are going to get this right and move 
forward. But until the CFTC completes its rule-writing process and 
implements and enforces the new rules, the public remains unpro-
tected. 

I thank you. I look forward to your questions. 
Chairman JOHNSON. Thank you, Chairman Gensler. 
Acting Chairman Gruenberg. 

STATEMENT OF MARTIN J. GRUENBERG, ACTING CHAIRMAN, 
FEDERAL DEPOSIT INSURANCE CORPORATION 

Mr. GRUENBERG. Thank you, Mr. Chairman. Chairman Johnson, 
Ranking Member Shelby, and Members of the Committee, thank 
you for the opportunity to testify today on the 1-year anniversary 
of the passage of the Dodd-Frank Act. 

Chairman Johnson, if I may, thank you for your kind words at 
the outset. It does occur to me that it used to be more comfortable 
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for me to sit behind you all on the dais than where I am right now, 
but I am privileged to have the opportunity. 

The Dodd-Frank Act provided the FDIC with important new au-
thorities in the areas of deposit insurance and systemic resolution 
that we believe will significantly enhance financial stability and on 
which we have made significant progress toward implementation. 

First, the Act grants the FDIC new authorities to manage the 
Deposit Insurance Fund in a way that will make it more resilient 
in a future crisis. The FDIC has already implemented provisions in 
the Act that make permanent the increase in the deposit insurance 
coverage limit to $250,000 and provide insurance on the entire bal-
ance of non-interest-bearing transaction accounts through the end 
of 2012. 

We have also implemented the changes in the assessment base 
mandated by the Act, which generally shifts the overall assessment 
burden from community banks to the largest institutions, which 
rely less on domestic deposits for funding. The change in the as-
sessment base from deposits to assets will result in an aggregate 
decrease of 30 percent in deposit insurance assessments for insured 
institutions with assets under $10 billion. 

In addition, the Act provided the FDIC with new flexibility in 
setting the target size of the Deposit Insurance Fund. We have 
used the new authority to adopt a long-term fund management 
plan that should maintain a positive insurance fund balance even 
during a banking crisis while preserving steady and predictable as-
sessment rates through economic and credit cycles. This will enable 
us to avoid imposing procyclical deposit insurance assessments on 
financial institutions during an economic downturn. 

The Dodd-Frank Act also provides for a new systemic resolution 
framework to be used in those rare instances when we must act to 
mitigate the systemic risk posed by the resolution of a financial 
company in bankruptcy. The framework includes an orderly liq-
uidation authority and a requirement for resolution plans that will 
give regulators much better tools with which to manage the failure 
of large complex financial institutions. 

If the FDIC is appointed as receiver for a covered financial com-
pany under the orderly liquidation authority, we are required to 
carry out an orderly liquidation in a manner that ensures that 
creditors and shareholders appropriately bear losses while maxi-
mizing the value of the company’s assets, minimizing losses, miti-
gating risk, and minimizing moral hazard. 

Critical to the exercise of this authority is a clear and trans-
parent process. The FDIC Board approved a final rule imple-
menting the orderly liquidation authority on July 6. This final rule 
provides a framework to resolve systemically significant financial 
institutions using many of the same powers we have long used to 
manage failed bank receiverships. 

The FDIC and the Federal Reserve Board, as Chairman 
Bernanke mentioned, are also working jointly to issue regulations 
implementing new resolution plan requirements. The comment pe-
riod on the Notice of Proposed Rulemaking ended on June 10 and 
we hope to issue a final rule in the near future. 

In order to carry out these responsibilities for the resolution of 
Systemically Important Financial Institutions, the FDIC has estab-
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lished a new Office of Complex Financial Institutions which will 
have three key functions: To monitor the condition of systemically 
important financial companies from the standpoint of resolvability; 
to oversee jointly with the Federal Reserve the development of res-
olution plans by these companies; and to engage with the super-
visors of the foreign operations of these companies in regard to res-
olution planning. 

Finally, the Dodd-Frank Act contains provisions that will com-
plement the ongoing Basel III reforms that will make capital re-
quirements more uniformly strong across the banking system. Sec-
tion 171 of the Dodd-Frank Act states that capital requirements for 
the largest banks and bank holding companies must not be less 
than the capital requirements that are generally applicable to in-
sured institutions. The FDIC, the Federal Reserve, and the Comp-
troller of the Currency recently finalized a rule implementing this 
provision. 

We have made significant progress in the past year but still have 
considerable work ahead of us. Throughout this process, we have 
sought input from the industry and the public and we continue to 
report back to Congress on our progress. We have sought to make 
the process as transparent as possible. We believe that successful 
implementation of these provisions will lead to a financial system 
that is more stable and less susceptible to crises and better pre-
pared to withstand crises if and when they develop. 

Thank you, and I look forward to answering your questions. 
Chairman JOHNSON. Thank you, Acting Chairman Gruenberg. 
Acting Comptroller Walsh. 

STATEMENT OF JOHN WALSH, ACTING COMPTROLLER OF THE 
CURRENCY, OFFICE OF THE COMPTROLLER OF THE CUR-
RENCY 

Mr. WALSH. Thank you, Chairman Johnson, Ranking Member 
Shelby, Members of the Committee. I appreciate the opportunity to 
be here today to discuss the progress that the OCC and other regu-
latory agencies have made in implementing the Dodd-Frank Act in 
the year since the law was passed. 

Although we have weathered the worst financial crisis since the 
Great Depression, it will be years before we put all of its effects 
behind us. Dodd-Frank took important steps to strengthen the fi-
nancial system and guard against future crises, and I think all of 
us are determined to implement those safeguards as quickly and 
effectively as possible. 

As I have said in previous testimony, the OCC is involved in 85 
individual projects stemming from Dodd-Frank, including a num-
ber of interagency rulemakings that will have a very significant im-
pact on the financial system. Our biggest single task has been to 
integrate the staff and functions of the Office of Thrift Supervision 
into the OCC, but we have also devoted considerable effort to the 
transfer of supervisory responsibilities to the new Consumer Finan-
cial Protection Bureau, and we have participated in the early work 
of the Financial Stability Oversight Council, which has the poten-
tial to serve as an important defense against market disruption. 

Regarding OTS integration, I am pleased to report that on Mon-
day 674 employees of the Office of Thrift Supervision reported for 
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duty at the OCC in offices around the country. We have worked 
very hard over the past year to ensure a smooth transition, and we 
have now succeeded in moving to a single regulator for national 
banks and Federal thrifts. We will need every bit of the talent and 
experience of former OTS staff to help fulfill our combined super-
visory mission, and the men and women joining us from OTS have 
been fully integrated into policy and field units where their talents 
can best be utilized. 

We also recognize the importance of communication to the indus-
try so that thrift executives know what to expect from the com-
bined agency, and among our efforts we held 17 outreach meetings 
around the country and had more than 1,000 thrift executives join 
us for those meetings. 

As part of the transition, we have engaged in several 
rulemakings affecting the thrift industry. Today we posted an in-
terim final rule that republishes as OCC rules those OTS regula-
tions that the OCC has authority to administer and enforce going 
forward. We are continuing to review regulations—those as well as 
our own—to see where improvements may be in order. 

We also published a final rule today that addresses a number of 
areas important for continuity of supervision after July 21st, in-
cluding assessments of Federal savings associations. That rule-
making, published in today’s Federal Register, also addressed the 
areas where Dodd-Frank made changes in the standard upon 
which the OCC’s rules on preemption and visitorial powers were 
based. 

The rulemaking scales back our current rules in a number of 
areas. The amendments eliminate the obstruct, impair, or condition 
preemption standard from our regulations. They eliminate preemp-
tion for operating subsidiaries of both national banks and federally 
chartered thrifts, limit Federal savings associations to the same 
standard of conflict preemption that applies to national banks, and 
expressly recognize the enhanced visitorial authorities of State At-
torneys General that are provided under Dodd-Frank. We also im-
plement new procedures for future preemption decisions, including 
consultation with the CFPB. 

Over the past year, we have provided considerable support for 
the stand-up of the CFPB and worked to ensure cooperation be-
tween the OCC and the new Consumer Bureau in our complemen-
tary supervisory roles. In addition to participating in numerous in-
formational briefings with CFPB staff, we have assisted in devel-
oping the agency’s procurement and personnel management proc-
esses. To ensure the agency has the information it needs about the 
banks it will be supervising, we executed a memorandum of under-
standing that allowed us to share reports of examination, super-
visory letters, information on enforcement matters, and other im-
portant confidential information. 

We have also agreed to provide transitional support for other 
CFPB functions, including consumer complaints. The OCC will con-
tinue to operate our Customer Assistance Group to handle con-
sumer complaints about the large banks now under CFPB super-
vision while the Bureau builds its own capacity in this area. 

As we discussed in our last appearance before the Committee, we 
have participated in the interagency effort to create an effective Fi-
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nancial Stability Oversight Council as a forum for participants to 
share views, perspectives and expertise in a confidential setting on 
emerging risks across the system. The Council will be an important 
venue for averting and addressing future market disruptions. 

And, finally, Dodd-Frank also calls for a number of rulemakings, 
and we have proposed interagency rules to address credit risk re-
tention, incentive compensation, and margin and capital require-
ments for covered swap entities, among others. 

Clearly, we have a great deal of work ahead in implementing the 
many important provisions of Dodd-Frank, but I am confident that 
we will get it done in a way that strengthens the financial system 
and protects it against the kinds of risks that led to the last crisis. 

Thank you, and I am happy to answer your questions. 
Chairman JOHNSON. Thank you for your testimony. 
We will now begin the questioning of our witnesses. Will the 

clerk please put 5 minutes on the clock for each Member for their 
questions? 

Secretary Wolin, I think it is important to keep in mind the dam-
age inflicted by the crisis and what the Wall Street Reform Act will 
do to prevent or mitigate another crisis. Could you highlight in 
your opinion the greatest costs of the crisis and the most important 
benefits of the new regulatory framework? 

Mr. WOLIN. Thank you, Mr. Chairman, for that question. The 
costs which I tried to enumerate in my testimony were really ex-
traordinary. The financial system came to the brink of utter fail-
ure—credit markets froze up. In the end our economy was enor-
mously affected in a way that hurt all Americans with respect to 
the availability of credit, with respect to the destruction of an enor-
mous amount of wealth, lost jobs, lost homes, and so forth. And a 
key reason for all of that, of course, is that the framework we had 
for our financial system was manifestly inadequate. It had gaps 
and weaknesses that needed to be addressed. We had no alter-
native really but to do that, and the Dodd-Frank statute does ex-
actly that. It makes sure that our financial system rests on a more 
stable, more resilient foundation, requiring firms, especially those 
that are more risky and present more risk to the system, to hold 
bigger capital, to have greater liquidity standards and leverage 
constraints. It brought the derivatives markets and the swap mar-
kets out of the darkness. That was clearly an important factor that 
created or led to the crisis. And it strengthens enormously con-
sumer protection because we know that consumers did not have in-
formation and were not put in a position to make fundamental 
choices about the kinds of credit they undertook, and that led, of 
course, to enormous amounts of credit being extended in ways that 
neither they nor the overall system could bear. 

In all of these ways, and many others, I think, the Dodd-Frank 
Act makes important strikes to put ourselves on a foundation that 
allows our financial system to contribute what it can to the econ-
omy and its growth, which is, after all the critical need we have 
as a country. 

Chairman JOHNSON. I have a question directed at Chairman 
Bernanke, Acting Chairman Gruenberg, and Acting Comptroller 
Walsh. We are all concerned about the unnecessary regulatory bur-
den for financial institutions that did not cause the crisis. Can each 
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of you describe what your agencies are doing to ensure that we 
have an appropriate set of rules that work, but also that are not 
duplicative, contradictory, and overly burdensome to small busi-
nesses and small financial institutions? Chairman Bernanke? 

Mr. BERNANKE. Yes, thank you. We agree that small banks are 
critical to our financial system. They have the ability to make loans 
in a local community that large banks often do not have, including 
loans to small businesses. And so it is very important to minimize 
the burden on those banks. 

First of all, the law itself, is very focused on the largest firms 
and on the most complex activities, so the direct implications of the 
law for smaller banks is less. 

That being said, it is important for us as regulators to make 
clear to smaller banks that they are exempt and to make sure that 
they are effectively exempt. We are trying in our rules to provide 
more guidance to small banks about what applies to them and 
what does not apply to them. I think small banks will benefit to 
some extent from the fact that tougher rules on the biggest banks 
and on nonbank institutions will create a more level playing field. 
It will be of assistance to them. 

Finally, I would mention that the Fed has made a very strong 
effort to reach out to smaller institutions. For example, our Super-
vision Committee has a subcommittee which is focused on making 
sure that the rules that we pass do not have excessive burden on 
small banks, and we have created a Community Bank Council that 
meets three times a year with the Federal Reserve Board to give 
us maximum feedback. 

So we are taking a lot of steps to try to achieve that objective. 
I agree with you it is a very important one. 

Chairman JOHNSON. Acting Chairman Gruenberg? 
Mr. GRUENBERG. Thank you, Chairman Johnson. This is a mat-

ter of significant priority for the FDIC because we are the leading 
Federal supervisor of the majority of community banks in the 
United States, so it is a matter we take very seriously. 

One of the challenges that the community banks have told us 
about is with the number of regulations required by the Dodd- 
Frank Act. There is an issue for them simply sorting through 
which ones actually have relevance and applicability to them. 

To try to respond to that, on every financial institution letter— 
and we issue a letter for each regulation—we provide a box on the 
front that specifically summarizes the applicability of that regula-
tion to institutions with assets under $1 billion. So they have a 
quick shorthand place to go to identify the relevance of the regula-
tion to them. 

In addition, we have an ongoing statement of policy at the FDIC 
on the development and review of FDIC regulations and a policy 
which requires regular periodic reviews by us of our regulations 
and their impact, and that is something we are undertaking spe-
cifically in regard to the implementation of the Dodd-Frank Act. 

And, finally, I would mention we also have a Community Bank 
Advisory Committee that has been extremely helpful to us, and one 
of the recommendations they made was to conduct a review of the 
questionnaires and surveys that we require our regulated institu-
tions to fill out. In response to that review, we have created a new 
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place on the FDIC Web site consolidating all of those question-
naires and surveys, so it is in a single place institutions can go to, 
and they will now be able to fill out those questionnaires and sur-
veys online, which they were not able to do before. So this is a mat-
ter of ongoing attention for us. 

Chairman JOHNSON. Acting Comptroller Walsh, could you elabo-
rate a bit? 

Mr. WALSH. Well, I would certainly join my colleagues in ex-
pressing the same concerns, and, in fact, the approach that we are 
taking, about 2,000 of our 2,100 institutions are community banks. 
We have substantial outreach to them. We have an Internet-based 
BankNet system that enables them to come and look at updates on 
regulation and to remain apprised of things that are happening. 

Certainly, they share the concern that there are a lot of rules, 
and they are not quite sure what affects them and what does not. 
And it is true that most of those rules are aimed at larger institu-
tions and more complex activities. But we continue to work with 
them to understand those things that will affect them and the 
many that will not. 

Chairman JOHNSON. Thank you. 
Senator Shelby. 
Senator SHELBY. Thank you, Mr. Chairman. 
Chairman Bernanke, it seems to me that after most crises, we 

are told that if regulator only had more resources, they could have 
prevented whatever crisis it was. As a result, the standard re-
sponse by Congress is to grow the bureaucracies. Dodd-Frank fits 
this pattern, it seems to me. Because of Dodd-Frank, regulators 
have seen their powers grow over the American economy and their 
budgets also grow. Dodd-Frank also will add over 4,000 new Gov-
ernment jobs, many of them very well paying jobs. Employees, for 
example, at the SEC and other agencies can earn up to $230,000 
a year. Meanwhile, as we all know, private sector job growth has 
been flat. 

Mr. Chairman, do we now have enough Government bureaucrats 
to protect the financial system? 

Mr. BERNANKE. Senator, let me go back to the premise of your 
question. 

Senator SHELBY. OK. 
Mr. BERNANKE. Which is I really do think that—and I believe 

there is widespread agreement—the regulatory structure before the 
crisis was inadequate. There were obviously large gaps in our cov-
erage. There was nobody responsible for looking at the system as 
a whole. There were significant weaknesses in the structure of our 
financial system, including the shadow banking system and so on. 

I congratulate you on some of your attention early on to Fannie 
and Freddie, to capital standards, and so on. These were things 
that were inadequate. 

This is not just a pointless response. There are clearly a lot of 
things that need fixing and that we can improve, and I believe 
that, broadly speaking, the Dodd-Frank Act covers the main bases, 
with the main exception of housing finance, which was discussed 
earlier. 
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You need more people to carry out more regulations, write more 
regulations, and to do just in general a better job of overseeing pri-
vate sector activity. 

That being said, what we want is quality more than quantity. We 
want it done well. We want to make sure that there is clarity in 
terms of the rules, that financial institutions understand what the 
rules of the game are, and so that we achieve these results at the 
least cost to the financial system. 

Let me just say that the Fed does do regular cost/benefit anal-
yses of all our rules, and it is always our intention to try to meet 
the goals of the statute in the least cost way that we can. 

Senator SHELBY. Didn’t the Inspector General of the Fed recently 
call that into question, the cost/benefit methodology that the Fed 
was using that they claim was antiquated? 

Mr. BERNANKE. I do not believe that is correct. 
Senator SHELBY. OK. 
Mr. BERNANKE. There have been several studies, one by a group 

of the IGs, I believe, and another by the GAO which is more re-
lated to some of the programs we did during the crisis. I am sure 
you will correct me if I am wrong, but my understanding is that 
the Fed IG took a positive view of the Fed’s consistent application 
of cost/benefit principles to the rules we write. 

Senator SHELBY. It is my understanding that the Inspector Gen-
eral of the Federal Reserve recently revealed that the Fed’s inter-
nal written policy for rulemaking procedures is more than 30 years 
out of date and, therefore, does not adequately reflect current stat-
utory requirements to perform cost/benefit analysis. If that is not 
right, maybe we can both review this. But if that is right, then the 
Fed needs to step up to the plate there, does it not? Assuming that 
is right. 

Mr. BERNANKE. Well, Senator, again, if that is right, that is a 
statement about written policies. 

Senator SHELBY. OK. 
Mr. BERNANKE. In actual practice we are very attentive to the 

costs and benefits. 
Senator SHELBY. OK. Chairman Gensler, I have asked you twice 

in written questions for the record for my colleagues here in the 
whole Committee how the CFTC would exercise its authority under 
Title VIII with respect to financial institutions engaged in activities 
designated under that title. In both instances you responded with 
a discussion of the regulation of financial market utilities, which 
does not answer the question. 

Let me ask you again: What are the CFTC’s plans with respect 
to financial institutions other than financial market utilities? In 
other words, I will ask it this way: What are the CFTC’s plans with 
respect to financial institutions engaged in activities that are des-
ignated by the Council to be systemically important? 

Mr. GENSLER. I thank you for clarifying. I do not think I really 
fully understood the question in written form. 

Senator SHELBY. OK. 
Mr. GENSLER. So I understand it now. 
Title VIII, I think, addressed itself to financial market utilities, 

and I think that through the Council there will be some that are 
designated. We currently oversee I think 16 clearinghouses, and I 
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assume some of them will be included. I do not know whether the 
Council will designate any activities, so that is why I did not envi-
sion them. Right now I would suspect we will focus on one, two, 
or three clearinghouses and then no other institutions will probably 
come under Title VIII. 

Senator SHELBY. Speaking of clearinghouses, the FSOC recently 
approved rules that laid the groundwork, as I understand it, to de-
termine which clearinghouses will be deemed systemically impor-
tant. Will the CFTC provide clarity on whether or not it will allow 
clearinghouses more time before they must decide whether to ac-
cept or reject swap trades? 

Mr. GENSLER. Well, I think that for most it is up to the clearing-
house and their risk committee. Clearinghouses will have a man-
date, but it is important that they—— 

Senator SHELBY. Let them do it? 
Mr. GENSLER. Well, they—and Dodd-Frank I think addressed it. 

They are the first line. They get to decide. A mandate then only 
happens if we then also seek public comment. 

Senator SHELBY. Do you think that the ability of systemically im-
portant clearinghouses to access the Fed’s discount window makes 
it more or less likely that clearinghouses will accept riskier prod-
ucts? Or will you try to make sure that they do not? 

Mr. GENSLER. Well, I think it is our responsibility, each of us, to 
make sure taxpayers do not stand behind any financial institution, 
not clearinghouses—— 

Senator SHELBY. Like we have stood behind it before? 
Mr. GENSLER. I agree with you, sir. I think the perverse outcome 

of the crisis is that some might think we are do more of that, and 
I think it is important that we do everything in our rulewriting to 
ensure that the public not stand behind the clearinghouses or other 
financial institutions. 

Senator SHELBY. Thank you. 
Chairman JOHNSON. Senator Reed. 
Senator REED. Thank you, Mr. Chairman. 
On Tuesday, the Chamber of Commerce released a report that 

criticized Federal agencies for not keeping up with markets and 
technology, and they noted: 

A modern, well-regulated market is one in which the regulators also use 
current technologies and techniques to keep pace with market develop-
ments. 

Chairman Schapiro and Chairman Gensler, the House Appro-
priations Committee is proposing significant cuts which I presume 
would diametrically oppose this request that you keep up with 
markets through technology. What is your perception? 

Ms. SCHAPIRO. Thank you, Senator. Under the House appropria-
tion, we would probably cut about $10 million out of our informa-
tion technology budget, and the end result of that would be post-
poned critical investment in market surveillance technology. I have 
talked with this Committee many times about the Flash Crash of 
May of last year, the implications that had for investors and for 
public companies seeking reliable capital markets in which to raise 
money, and the fact that it took the two agencies many months to 
be able to actually diagnose what happened because of a lack of 
technology capability. 
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It would also mean a delay in the modernization of the EDGAR 
System, which is absolutely critical to public companies who file 
their disclosures via EDGAR, to our staff’s capability to analyze 
public company disclosure, and also to much of the information 
that we will be gathering as a result of Dodd-Frank, which filed via 
the EDGAR System; and then, of course, our ability to bring in 
data, again, for our oversight of hedge funds, over-the-counter de-
rivatives, and in another area, the consolidated audit trail and 
large trader reporting systems as the SEC is moving forward apart 
from Dodd-Frank. All require that we have the capacity to invest 
in technology, and we have not had that, and under the House bill 
we would not have that. 

Senator REED. Chairman Gensler. 
Mr. GENSLER. Briefly, technology is very important so we can be 

an efficient cop on the beat and efficiently provide the public the 
protections they want. We spent this year about $37 million on 
technology, which is less than most of the largest financial institu-
tions spend in 1 week. And the industry is spending $20 to $25 bil-
lion a year. It is less than they spend in a day. In 1 year that is 
what we do. 

We think it would be helpful to about double that, and we have 
only asked for about 30 percent more people. So technology is a 
way to be efficient on the people side and, of course, to oversee 
markets, which are about seven times the size. 

It is very important for this setting of aggregate position limits 
as well so that we can aggregate the data and bring it in and use 
the computers to do that which computers are good at. And the 
House appropriation bill cut us 15 percent. We obviously could not 
do any of that with the cut of 15 percent. 

Senator REED. In effect, this is almost sort of setting you up for 
not falling behind these markets we are trying to create, but even-
tually failing to be able to even have any transparency or any in-
sight to the markets. 

Mr. GENSLER. I think that is right. We will complete the 
rulewriting process. It will be thoughtful. It will take longer than 
Congress had laid out. But we will finish that rulewriting process. 
But I fear that then we will not have the people to answer the 
questions, to have the transparency, to aggregate the market and 
put it out on our Web site. Public market transparency needs the 
technology and the resources. 

Senator REED. Chairman Schapiro? 
Ms. SCHAPIRO. Senator, can I add to that? I think we have said 

repeatedly we will not be able to operationalize the Dodd-Frank 
rules. We, too, will get them done. Hopefully they will be reason-
able and appropriate rules. 

But the other area where we will fall behind is that we receive 
about 2,000 requests a year in the form of self-regulatory organiza-
tion rule filings, requests for exemptions, and no-action letters. Our 
capacity to keep up with that kind of volume on a declining budget 
will be severely impacted. And those are things industry really 
wants from us. They need that guidance and that exemptive relief 
from time to time. And so I think everybody has a stake in these 
agencies being in a position to do their jobs. 
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Senator REED. It seems from your comments that the possibility 
exists of having the worse of two worlds: regulations on the books 
which will require you under Dodd-Frank, but ineffective resources 
to respond to legitimate questions of business, to interpret the reg-
ulations, to respond promptly to their requests. I would think the 
business community would be worse off in this situation because, 
again, the liabilities are here on the books, but if they cannot get 
any traction or response from the agencies. 

Ms. SCHAPIRO. I think that is right, and to follow up on what 
Chairman Bernanke said, it is in the interest of the industry to 
have expert people within the regulatory agencies who can, in fact, 
efficiently and effectively do examinations, provide guidance, pro-
vide information and assistance, as well as to enforce the law, 
which we are also charged with doing. And I think the public has 
to understand what the limitations are of a regulatory regime that 
has no compliance or enforcement behind it. 

Senator REED. Just one final point. I think the only real bene-
ficiaries are not the rank-and-file business men and women, but 
those who deliberately will try to avoid following the law in the 
hopes they will not get discovered because of the lack of resources. 
But then the unscrupulous—and I think the vast majority of busi-
nesses will be laboring to do what they can, but getting no help or 
guidance from the regulators. 

Chairman JOHNSON. Senator Toomey. 
Senator TOOMEY. Thank you, Mr Chairman, and thanks to the 

witnesses for being back once again. I have two questions. The first 
I think I would like to direct to Ms. Schapiro. 

As you know better than anyone, last year the SEC developed a 
whole new set of rules and regulations regarding money market 
funds—tightened standards for credit quality, enhanced liquidity, 
shortened portfolio maturities, a number of very meaningful meas-
ures to basically diminish the risks and I think significantly reduce 
the risk that any kind of a run would be likely to occur or that 
there would be systemic risk from these funds. 

Nevertheless, we do hear a discussion from time to time that 
there is also an interest in moving to a floating NAV, and what 
concerns me about a floating net asset value is the complexity of 
administering this, keeping up with the paperwork, and even tax 
implications that could become very complex and onerous to what 
is a very large and important part of our financial system. 

So I guess my question is: Is imposing the net asset value rule 
still under consideration? Or is that off the table? 

Ms. SCHAPIRO. The FSOC has taken a lot of interest, appro-
priately so, in the money market fund issues, and as you point out, 
we did do a complete overhaul of money market fund credit quality 
and liquidity standards a year ago. I think they have been fairly 
universally appraised as being very positive, very helpful to build 
the resiliency of money market funds. We also require reporting of 
shadow NAV so that investors can become accustomed to the idea 
that, in fact, the value does fluctuate for a money market fund. 

At FSOC we have discussed the issue several times. We held a 
public roundtable at the SEC with all FSOC members in attend-
ance and members of the industry and academia to talk about how 
to prevent runs on money market funds and what are the options 
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available to us. And I would say that we are actively discussing 
floating NAV as one of the ideas that has been floated and was 
raised in the President’s Working Group’s (now FSOC’s), study on 
Money Market Funds, as well as capital buffers. The industry came 
forward with the idea of a liquidity exchange bank. 

So there are a number of areas where we are having discussions. 
I would say nothing has been decided, but we continue to seek pub-
lic input and our fellow regulators’ input on what we can do to en-
sure that we do not have a situation as we did when the Primary 
Reserve Fund broke the buck and effectively caused a run on 
money market funds, in large part because of the stable NAV. So 
on the issue we are continuing to explore. 

Senator TOOMEY. I hope we will keep in mind what seems to me 
an absence of empirical evidence that suggests that a floating NAV 
would solve a problem here and the fact that very substantial 
measures have already been taken. 

I have a separate question that I would like to address to Mr. 
Gensler and perhaps Mr. Bernanke, as well. This has to do with 
the proposed margin rules for swaps under Title VII. My under-
standing is that these rules would require the subsidiaries of 
American banks operating overseas and doing business with non- 
American counterparts, that these subsidiaries would nevertheless 
be required to hold margin on behalf of their counterparts. It is 
also my understanding that the Europeans and Asians have not 
imposed a comparable requirement, and therefore, I am concerned 
that that would put our firms at a competitive disadvantage with 
respect to transactions that do not occur on U.S. soil, do not have 
an American counterpart. So are you concerned that we are in the 
process, we are heading toward putting ourselves at a competitive 
disadvantage in this area? 

Mr. GENSLER. I thank you for the question. I think not just in 
the margin area, but even more broadly, we have been working ac-
tively with international regulators because capital and risk knows 
no geographic border. It will move somewhere else. On margin, 
more specifically, we are reaching out and trying with Treasury, 
the Federal Reserve, and SEC to have an international approach 
to margin and regimes. 

On the specific, on the bank rules, I will defer to Chairman 
Bernanke because we are only setting margin for the nonbanks. 

Senator TOOMEY. Mr. Chairman? 
Mr. BERNANKE. Senator, you are absolutely correct that if those 

margin rules for foreign operations are maintained and Europeans 
and other foreign jurisdictions do not match it, that that would be 
a significant competitive disadvantage. 

I think the best solution, which we are pursuing with some assi-
duity, is that we get some kind of global agreement on margin 
rules for swaps and other instruments. And again, we are working 
on that. If that does not happen, we will need to think again about 
how to meet Dodd-Frank’s requirements for improved prudential 
safety, which is what margins are intended to achieve, without 
disadvantaging our banks in their foreign operations. 

So our first choice is to equalize the playing field. If that does 
not work, we will look at many of the suggestions we received in 
the comment process to think about how to address that issue. 
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Senator TOOMEY. I would just like to suggest, it just seems to me 
that if we do have global uniformity, then that obviates the need 
for extraterritoriality in our regulations in the first place. And sec-
ond, with respect to margin requirements of end users, as we all 
know, that can be very disruptive for the ability of the end user 
to hedge risks and, therefore, very problematic, and essentially, at 
the end of the day, it is a credit decision that presumably the bank-
ing entities are qualified to make, so—— 

Mr. GENSLER. Could I just, Senator Toomey, at least in what we 
have proposed at the CFTC, the nonbank swap dealers would not 
be required to collect or receive margin from the nonfinancial end 
users, the commercial companies. 

Senator TOOMEY. OK. Great. Thank you. Thank you, Mr. Chair-
man. 

Chairman JOHNSON. Senator Menendez. 
Senator MENENDEZ. Thank you, Mr. Chairman. Thank you to all 

the panel. 
You know, news reports came out this week from the Associated 

Press and Reuters that allege that despite the regulators’ assur-
ances to us that the banks’ illegal robo-signing was being fixed, the 
practice is still widespread, that it is still going on for both fore-
closed homes and also for homes that are not in foreclosure, which 
basically amounts to forging documents and in some cases wrong-
fully foreclosing on people, which is why I and 10 of my colleagues, 
including several Members of this Committee, and a dozen House 
members, as well, have written to the OCC, the Federal Reserve, 
and the FDIC urging you that you make the foreclosure reviews 
and other foreclosure-related documents fully transparent and that 
you release the results of those reviews on a bank-by-bank basis so 
the public can evaluate the performance of each bank. 

There is a tremendous interest in the public seeing these prob-
lems properly resolved, so I want to ask those three agencies—the 
Fed, the FDIC, and the OCC will you release the results of the 
foreclosure reviews on a bank-by-bank basis? Will you release the 
mortgage servicers’ action plans that respond to problems in the 
consent orders? And what about the engagement letters for the 
supposedly, quote-unquote, ‘‘independent’’ consultants who are 
hired by the banks themselves to perform the foreclosure reviews 
of the banks? 

Mr. BERNANKE. Well, Senator, we are as concerned about these 
issues as you are. As you know, we have issued cease and desist 
orders. We have told the banks that they have to engage inde-
pendent consultants and we have been making sure that they are 
independent. They will be providing both supplementary diagnosis 
over and above the work we have done as well as action plans for 
the banks. And we will be both reviewing those action plans and 
the conformity of the banks to those plans. 

Our current plan is to provide a report that we will share with 
you that will explain what the findings were and what the pro-
posals were and what the reactions were and the performance by 
the banks—— 

Senator MENENDEZ. But you are not—but, Mr. Chairman, I hate 
to interrupt you, but I only have less than 5 minutes. You are not 
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going to—I have a specific question. Are you going to release those 
three entities that I have asked you? 

Mr. BERNANKE. May I consult further with my legal and super-
visory teams and get back to you on that? 

Senator MENENDEZ. Surely. How about the other two agencies? 
Mr. WALSH. Senator, we will certainly be, as Chairman Bernanke 

indicates, releasing more information and the—— 
Senator MENENDEZ. I have a very—I hate to interrupt you—— 
Mr. WALSH. Right. 
Senator MENENDEZ.——but I have a very specific question and I 

do not want to be played with. Are you going to release the mort-
gage servicers’ action plans that respond to the consent orders? Are 
you going to release the foreclosure reviews on a bank-by-bank 
basis? And are you going to release the engagement letters for the 
supposedly independent consultants? It is either yes or no. 

Mr. WALSH. We will have to evaluate the individual docu-
ments—— 

Senator MENENDEZ. OK. 
Mr. WALSH.——and see if there is anything that would be of a 

confidential supervisory nature, but certainly we will be releasing 
some information. 

Mr. GRUENBERG. Senator, the FDIC is actually not the regulator 
of any of the servicers, so it is not something within our authority 
to make that decision. 

Senator MENENDEZ. Well, let me just say, I hope you under-
stand—I have the privilege of chairing the Housing Subcommittee 
here and I hope you understand it is incredibly difficult to create 
public trust that the companies hired by the banks to perform the 
foreclosure reviews, and those companies were the same companies 
who are already doing business with those banks and may get fu-
ture business. I hope you have a little understanding that the pub-
lic trust as regulators, when you are assuring us that the problem 
of the banks illegally forging documents to foreclose on homes more 
easily has been fixed when news reports allege that the problem 
has not been fixed and is still widespread. 

I am going to share with you the Congressional Research Service 
analysis that I asked for to see if you had the legal wherewithal 
to do this, because I figured I would get that as an answer, and 
their answer is, to synthesize it, is that our request, the regulators 
have the discretion to release the results on a bank-by-bank basis 
if they feel it is in the public interest and point out they can surely 
come to some middle ground when they release a report with high- 
level bank-by-bank results, like a HAMP report, while still redact-
ing loan level information that would be confidential to banks. 

You know, rarely around here do we get 10 members of the Sen-
ate to focus on a specific request for information, a dozen members 
or so of the House of Representatives. I think we need a little 
transparency in this process. If Dodd-Frank is about anything, at 
the end of the day, it is about taking and creating transparency 
and a new era of transparency and openness, and I am going to be 
like a dog on a bone on this. So I hope we get some good answers 
here, because otherwise, I am going to use every means possible, 
along with my colleagues, to get to the bottom of this. 
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It is not acceptable—it is not acceptable—to violate the law. It 
is not acceptable to do robo-signings. There is a clear reason why 
the law dictates a procedure before you take over someone’s most 
cherished, probably their biggest asset in their life, and that is not 
being pursued correctly. And the agencies that are responsible for 
that give us assurances that it is, and yet public reports constantly 
suggest that it is not. So I am looking forward to your responses. 

Thank you, Mr. Chairman. 
Chairman JOHNSON. Senator Kirk. 
Senator KIRK. Thank you, Mr. Chairman, and once again, con-

gratulations on your 97-to-2 win yesterday on the military VA bill. 
Chairman JOHNSON. It was teamwork. 
Senator KIRK. That is right. 
I want to focus on systemic risk, a central concept behind the leg-

islation, because I am worried that while much of the crisis that 
the American people suffered from was triggered by Fannie Mae 
and Freddie Mac, in my view, because it was loaded with politically 
connected lawyers and lobbyists, the Congress did not reform it. 
The institutions pretty much with the same cast of rogues is still 
running it, even though it was triggered, and you guys were not 
allowed to touch them. 

I am worried that, so often, the Government is slow, dead, 
uninnovative, as opposed to the private sector. And also, you guys 
are politically controlled by us, by the White House, and not al-
lowed to look at new risks. 

One of the risks that I am worried about is the Government Ac-
counting Standards Board recently proposed that Government enti-
ties be required to fully disclose unfunded liabilities that they face, 
particularly with regard to promised pension obligations. In 2009, 
the Pew Center for the States published a trillion-dollar gap report 
outlining 21 States that had pension obligations funded at less 
than the 80 percent actuarial sound requirement that GASBI rec-
ommended. Now, this would be totally unacceptable for the public 
corporations that you are allowed to torture, and I am wondering, 
because systemic risk is now out there, for Mary, under Dodd- 
Frank and the Municipal Investment Act advisors that you have, 
would the SEC now be recommending that municipal debt issuers 
conform to the GASBI requirement? 

Ms. SCHAPIRO. Senator, I would want to make sure I am on 
strong legal ground here, but let me just say that we have brought 
some enforcement cases, as you know—— 

Senator KIRK. To New Jersey and Illinois, where you basically al-
leged that they were lying to their investors about their—— 

Ms. SCHAPIRO. New Jersey so far. 
Senator KIRK. Right. 
Ms. SCHAPIRO. There are a number of others that are still under 

investigation with respect to the adequacy of their disclosure while 
they were doing bond issuances. So we have approached it that 
way. We do not have the authority, although we are preparing a 
report for Congress to discuss a number of these issues, to mandate 
particular disclosure requirements for municipal issuers. 

And you may know that we have been holding a series of 
roundtables around the country to gather thoughts of municipali-
ties, Government finance officers, investors, and others to talk 
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about how we might strengthen the municipal disclosure system, 
among other things. We are actually having a hearing in Bir-
mingham, Alabama, next week, the home of Jefferson County, as 
we continue to work on these issues. I think GASB took a very im-
portant step with respect to their proposal for disclosure of un-
funded pension liabilities, but, of course, not everybody is required, 
as you point out, to utilize GASB GAAP. 

Senator KIRK. Right. Thank you. I would just hope you would use 
your systemic risk authority, because I think that is your big ‘‘get 
out of jail free’’ card, to look at threats to the U.S. financial system, 
and I am worried that States are so powerful and so politically con-
nected, you will hold back. 

Ms. SCHAPIRO. We will not hold back, but—— 
Senator KIRK. I am worried. 
Second, another central concept behind Dodd-Frank would be 

too-big-to-fail, and yet what we have seen from 2008 to 2010 is in 
2008, the top 10 banks held 48 percent of all domestic banking as-
sets, and in 2010, while the number of banks fell by 3 percent, the 
top 10 banks’ share had grown to 53 percent. That is Bank of 
America, JPMorgan Chase, CitiBank, Wells Fargo, U.S. Bank, 
PNC, FIA Card Service, Bank of New York Mellon, HSBC Bank 
USA, and TD Bank. So they are now even bigger and less capable 
of failing than they were before Dodd-Frank. Chairman Bernanke, 
what can we do about that? 

Mr. BERNANKE. Senator, you make an obviously important obser-
vation. Some of the increase in concentration in the last few years 
was a byproduct of the events of the crisis. Several medium-sized 
firms disappeared, some others were acquired, et cetera. So it is not 
necessarily a trend that we are seeing here. 

There are a number of aspects of Dodd-Frank which help address 
too-big-to-fail. Directly, there is the Volcker concentration rule, for 
example. There is the authority of the Fed not to approve a merger 
if there are financial stability concerns. 

But I think the main issues here are that we are going to have 
much tighter oversight and prudential regulations over so-called 
SIFIs, and one thing we have noticed is that banks and other insti-
tutions do not want to be SIFIs. They consider it to be this addi-
tional burden, an oversight to constrain them. And if it was truly 
a mark of too-big-to-fail, they might prefer to be designated as 
SIFIs. 

The other thing which I think is absolutely crucial, and it is still 
a work in progress, in order to get rid of too-big-to-fail, we have to 
have ‘‘fail.’’ We have to have a way for the biggest firms actually 
to fail. And you have heard some discussion this morning about the 
Fed’s and FDIC’s work on the orderly liquidation authority, living 
wills, et cetera. I think it will be a sign of success when we see 
large firms actually getting themselves smaller to try to get out of 
some of the oversight, and if we see the costs of funding increasing 
because the backstop of the Government is not there. We are not 
there yet, but I do note that some of the rating agencies have been 
talking about downgrading large banks based on the possible ab-
sence of Government support in a crisis. 
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So we are not there yet. I think we absolutely must get there, 
and there are many aspects of Dodd-Frank which, if carried to 
their fruition will help us get rid of too-big-to-fail. 

Senator KIRK. Mr. Chairman, thank you. 
Chairman JOHNSON. Senator Akaka. 
Senator AKAKA. Thank you very much, Mr. Chairman. I want to 

add my welcome to the panel of regulators for our country. 
Chairman Schapiro, good to see you again. The Dodd-Frank Act 

creates the Office of Investor Advocate and it reestablishes the In-
vestor Advisory Committee. I urge you to continue working to get 
this office and committee up and running. My question to you is 
what will be done to ensure that the past efforts of the first Inves-
tor Advisory Committee will inform and support the work of the In-
vestor Advocate and the reestablished Advisory Committee. 

Ms. SCHAPIRO. Thank you, Senator. We are working now to cre-
ate the new Investor Advisory Committee, having disbanded the 
prior one so that the new committee could meet the statutory 
standards. I expect there will be some overlap in committee mem-
bers, so that will give us a certain amount of continuity. Of course, 
the new committee will be fully briefed on all the activities of the 
prior committee. The staff support for the new committee will be 
largely the same as the staff support was for the prior committee. 
So I think that we should not have any—we should not miss a beat 
in terms of transitioning to our new Advisory Committee. 

What we will not have yet is the new Investor Advocate Office 
in place. We have sought reprogramming from our appropriators 
for that. We received the Senate’s authorization for reprogramming 
just within the last week, so we are now waiting for the House. 
Once they have authorized it, we can go ahead and establish for-
mally the Office of the Investor Advocate and appoint a person to 
that position. 

But I want to assure you that in the interim, all of the activities 
that would be engaged in by the Investor Advocate are being car-
ried out by other staff throughout the SEC. We think of ourselves 
all as investor advocates, so that work is ongoing. 

Senator AKAKA. Thank you very much. 
Mr. Wolin, one important aspect of consumer protection that is 

sometimes overlooked is financial empowerment. Through Title XII 
of the Dodd-Frank Act, we ensured that the viable alternatives to 
high-cost products and services are developed while protections and 
oversight are strengthened. Would you please update us on the 
Treasury’s initiatives to improve access to mainstream financial in-
stitutions and services. 

Mr. WOLIN. Senator Akaka, thank you for that question and for 
your leadership on these critical issues. From our perspective, the 
financial access provisions of Dodd-Frank are critical and these are 
issues that we are spending a lot of time working on. We are busy 
continuing to develop the infrastructure for our efforts to support 
community-based efforts at financial access. 

We have been working hard at putting together a program called 
Bank On USA, which allows us to work with communities to de-
velop programs that will enable access in the communities tailored 
to the particular circumstances in each of those places. Our efforts 
on this will, of course, require some resources which we have re-
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quested and we hope we receive because we think we have, on the 
basis of Title XII and of work that we have been doing in response, 
an awful lot of exciting things that we can be doing. 

I think, Senator, in addition, you will see in short order from us 
a further public expression of how we intend to organize and struc-
ture our Office of Financial Education and Financial Access, an im-
portant office within the Office of the Assistant Secretary for Fi-
nancial Institutions that will be focused on the Bank On program, 
but also other efforts in the context of Title XII to continue our 
work on these critical issues. 

Senator AKAKA. Mr. Gruenberg, I have a related question for 
you, but first, I would like to congratulate you on your nomination. 
The FDIC has been a leader in working to improve financial access 
among the unbanked and under-banked. Please explain whether or 
not you believe that financial inclusion is a component of consumer 
protection, and what more can be done by the FDIC in this area. 

Mr. GRUENBERG. Thank you, Senator. The issue of financial in-
clusion has been a significant priority for the FDIC, both under 
former Chairman Bair and myself. We established a number of 
years ago an advisory committee on financial inclusion made up of 
community leaders, financial institutions, academics, to focus on 
this issue. 

As a starting point, if I may mention, the FDIC partnered with 
the Census Bureau on the first national survey ever undertaken by 
the Census on who is unbanked and under-banked in the United 
States, just to get a handle on the dimensions of the issue, and the 
findings of the survey were quite revealing. It found that about 7 
percent of U.S. households have no relationship with an insured fi-
nancial institution and nearly another 18 percent may have an ac-
count but utilize high-cost nonbank providers of financial services, 
such as payday lenders and check cashers. Taken together, the sur-
vey found that about a quarter of U.S. households can be defined 
as unbanked or under-banked. 

So it is a substantial issue and it is a critical component both of 
consumer protection and of economic opportunity. Having an ac-
count at an insured institution is really, in many ways, a starting 
point for economic citizenship, to be able to develop a credit record, 
build savings, and really become a participant in our economy, and 
it has been a major priority for us. We have undertaken a number 
of initiatives in this area, including organizing a series of local 
partnerships around the country of financial institutions, commu-
nity organizations, local government leaders to develop local strate-
gies for expanding access to insured financial institutions. We have 
also developed model transaction and savings accounts to encour-
age financial institutions to provide low-cost services that are par-
ticularly suited to the needs of the unbanked. 

This has been a matter of ongoing attention to us and will cer-
tainly be a priority going forward. 

Senator AKAKA. Thank you very much. Thank you, Mr. Chair-
man. 

Chairman JOHNSON. Thanks again to my colleagues and our pan-
elists for being here today. This hearing and the investor and con-
sumer protection hearings we have held over the past 2 weeks 
highlight the need for an enhanced regulatory framework after the 
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financial crisis. As I have said before, there is still work ahead of 
us, but we are making progress and it is important that we all get 
this right. 

The hearing record will be open for 7 days for Members to sub-
mit additional materials and questions for the record. 

This hearing is adjourned. 
[Whereupon, at 12 noon, the Committee was adjourned.] 
[Prepared statements, responses to written questions, and addi-

tional material supplied for the record follow:] 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR SHELBY 
FROM NEAL S. WOLIN 

Q.1.a. A number of studies that purport to examine the tradeoff be-
tween increased bank capital and economic growth have been con-
ducted by bankers, regulators, and academics. Some of these stud-
ies argue that increasing bank capital standards will result in sub-
stantially lower economic growth. Others argue that the tradeoffs 
are very small, and some argue that there is no tradeoff. 

Do we face a tradeoff between increased bank capital and eco-
nomic growth? 
A.1.a. There is a potential tradeoff between higher bank capital re-
quirements and economic growth. In making determinations re-
garding appropriate capital levels, it is critical to strike a careful 
balance. Treasury has advocated imposing heightened capital re-
quirements to help ensure that the U.S. banking system is more 
stable and resilient. These requirements must be designed to allow 
institutions to absorb losses comparable to what the U.S. and other 
countries faced at the peak of the recent financial crisis, and still 
be able to operate without special Government support. 

But while capital requirements must be high enough to provide 
strong cushions against loss, Treasury also believes that setting 
capital requirements too high could threaten the ability of banks 
to provide credit to households and businesses, or could drive the 
reemergence of risky shadow banking systems. Furthermore, it is 
important that banks be allowed to raise capital over an appro-
priate period so that they can continue to perform their essential 
function of providing credit to households and businesses. 

It is also appropriate for regulators setting capital requirements 
to consider the prudential effects of other important reforms, in-
cluding those required by the Dodd-Frank Act. Among these other 
reforms are the new liquidity requirements, limits on leverage, con-
centration limits, activity restrictions, margin rules for derivatives, 
the stronger financial cushions being built in central counterpar-
ties, and greater transparency requirements. 
Q.1.b. Which specific studies led you to that conclusion? 
A.1.b. There is a rich and varied literature on the potential trade-
off between capital requirements and economic growth, and the 
views set out above do not rely on any one study. 
Q.1.c. Several prominent academics have argued that banks could 
be required to maintain equity capital ratios as high as 15 percent, 
or even 25 percent, of total assets (not risk-weighted assets) with-
out adversely affecting economic growth. Do you agree with them? 
Please explain. 
A.1.c. The Federal Reserve Board and other financial regulators 
have worked through the FSB and Basel Committee to put forward 
capital standards under Basel III that achieve a proper balance— 
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creating stronger cushions against loss, but not so high that they 
could threaten the ability of banks to provide credit to households 
and businesses, or could cause the re-emergence of risky shadow 
banking systems. 

These new Basel III standards include a core solvency ratio (Tier 
1 and Tier 2) of percent; a minimum requirement of 4.5 percent of 
common equity, and a 2.5 percent common equity capital conserva-
tion buffer. Further, countries may impose a countercyclical capital 
buffer ranging from 0 percent to 2.5 percent of common equity, ac-
cording to national circumstances. 

The Basel Committee on Banking Supervision in September also 
issued a final capital surcharge framework for globally important 
banking organizations (G–SIBs), which was endorsed by the Finan-
cial Stability Board in October and the G–20 at its Cannes meeting 
on November 4th. Under the designation criteria of the framework, 
G–SIBs are required to hold supplemental buffers of common eq-
uity in addition to the minimum Basel III requirements, ranging 
from 1 percent to 2.5 percent depending on the systemic risk posed 
by a banking organization. 

We believe these new standards are appropriate and will provide 
stronger buffers against financial shocks. It also important that 
they be applied consistently across jurisdictions and we are work-
ing to ensure comparable implementation standards. 
Q.2. Along with the FHFA and HUD, each of you had a hand in 
writing the proposed risk retention rule. Dodd-Frank exempted 
FHA-insured loans from these risk retention requirements. How-
ever, the proposed QRM section of the rule does not exempt loans 
insured by private mortgage insurance. 

As private mortgage insurance and FHA are sometimes direct 
competitors, are any of you concerned that Dodd-Frank’s risk reten-
tion requirements may shift more business toward FHA at a time 
when many experts believe that it should be trying to reduce its 
market share? 
A.2. Although the Secretary of the Treasury, as Chairman of the 
Financial Stability Oversight Council (Council), is charged with co-
ordinating the Dodd-Frank Section 941 risk retention rule, Treas-
ury is not a rule writer. The joint rule writers are the FDIC, SEC, 
OCC, Federal Reserve Board, HUD, and FHFA. 

The Notice of Proposed Rulemaking (NPR) was released in 
March 2011 and the comment period closed on August 1, 2011. The 
rule writers currently are considering the comments received. 

Treasury agrees that a reduced Government role is important for 
the future of the housing finance system. We want to make sure 
that when the rule is finished, that the private market plays a crit-
ical role. In coordinating the agencies’ writing of a final rule, Treas-
ury will work to ensure that the role of the private market is care-
fully considered. 
Q.3. Over a month ago, the Inspectors General from each of your 
agencies released reports that deepened my concern your agencies 
are not undertaking the type of economic analysis that is necessary 
to reveal how Dodd-Frank will affect our economy. 
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A.3. What specific steps have each of you taken, in response to the 
IG reports, to improve the amount and type of analysis that your 
agencies are conducting in implementing Dodd-Frank? 

Treasury’s Office of Inspector General (OIG) issued a report on 
June 13, 2011, regarding economic analysis by the Office of the 
Comptroller of the Currency (OCC) related to rulemakings in order 
to implement the Dodd-Frank Act. The Treasury OIG concluded 
that the OCC has processes in place to ensure that required eco-
nomic analyses are performed consistently and with rigor in con-
nection to its rulemaking authority. 

The Treasury OIG recommended that the OCC: (1) develop pro-
cedures to ensure the coordination between the groups calculating 
administrative burden for various analyses and (2) update internal 
guidance to reflect the current statutory environment governing 
the rulemaking and related economic analysis processes, and de-
velop related written procedures. The OCC has implemented these 
new enhancements to its rulemaking procedures including the re-
lated economic analysis. 

The Treasury Secretary also has encouraged Financial Stability 
Oversight Council (Council) members to adopt the principles and 
guidelines set forth in the President’s Executive Order 13563 of 
January 18, 2011, ‘‘Improving Regulation and Regulatory Review.’’ 
Although the Executive Order does not apply to independent regu-
latory agencies, the Secretary encouraged all Council member 
agencies to adopt the principles and guidelines it sets forth. In ad-
dition, on July 11, 2011, the President signed Executive Order 
13579, asking the independent regulatory agencies, to the extent 
permitted by law, to follow the cost-saving, burden-reducing prin-
ciples in Executive Order 13563. These priorities and guidelines 
can help strike the right regulatory balance: helping to ensure reg-
ulations improve the performance of our economy and protect con-
sumers and investors, without imposing undue costs on society. 
Q.4. Secretary Wolin, in a recent speech by your colleague Assist-
ant Secretary Mary Miller, she mentioned that the Financial Sta-
bility Oversight Council is coordinating Dodd-Frank rule-writing 
across agencies. 

Does the Council’s coordination of agency rulemaking include at-
tempting to understand the cumulative costs of all the Dodd-Frank 
rules? If so, how is this being done? If it is not being done, why 
not? 
A.4. The Administration has stressed the importance of regulations 
that strike the right balance between a financial system that is 
safer and more resilient and one that is innovative and dynamic. 

The Administration is leading a Governmentwide effort to 
streamline, simplify, and review the costs and benefits of new and 
existing regulations. For example, in January, the President issued 
an Executive Order directing executive agencies to develop a plan 
to streamline regulations. In June, Secretary Geithner wrote a 
memo to members of the Council, encouraging the members that 
are independent agencies to adopt the principles and guidelines of 
the President’s Executive Order. And in July, the President encour-
aged all independent regulatory agencies, to the extent permitted 
by law, to follow the key provisions of his January Executive Order. 
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The Council does not conduct cost-benefit analyses on rules pro-
posed by independent rulemaking agencies. However, Treasury be-
lieves that it is important for agencies to consider the economic ef-
fects of significant rulemakings. Analyzing new regulations’ costs 
and benefits, both in terms of individual rules and rules in aggre-
gate, is an important part of getting the balance right. Because not 
all the costs and benefits of potential regulations may be quantified 
with precision, agencies must retain the ability to balance quan-
titative and qualitative factors as they implement their statutory 
obligations under the Dodd-Frank Act. 
Q.5. Secretary Wolin, in a Politico op-ed earlier this month, you 
stated that ‘‘For years, regulators in Washington failed to make use 
of their authority to protect the system.’’ 

• Which regulators failed to properly use their authority to pre-
vent the financial crisis? 

• What action has the Administration taken to hold these regu-
lators accountable for their failures? 

A.5. In the years leading up to the financial crisis, regulators failed 
to use fully the authority they had both to constrain risk in the fi-
nancial system and to protect consumers. Moreover, in critical 
areas there were significant gaps in legal authority to set stand-
ards or respond to a financial shock. Because of these factors, ex-
cessive risk taking and harmful practices in consumer lending by 
financial companies, which were central to the financial crisis, were 
not effectively monitored or prevented. 

While Federal regulators had authority to better monitor risk 
taking by large financial institutions, no regulator had authority to 
comprehensively regulate the over-the-counter derivatives markets, 
or to impose tough prudential standards on companies like Lehman 
Brothers or AIG’s Financial Products unit. Before Dodd-Frank, 
each financial regulator had authority to oversee particular institu-
tions and markets, but regulators did not have an effective forum 
to work together to understand issues such as the risks in the 
securitization of subprime mortgages, which cut across multiple 
agencies’ jurisdictions. The Financial Stability Oversight Council, 
which was created by Dodd-Frank, provides the financial regu-
lators with a forum to coordinate across agencies and instill joint 
accountability for the strength of the financial system. 

Similarly, prior to the passage of Dodd-Frank, seven different 
Federal agencies had responsibility for Federal consumer financial 
protection. Increasing accountability by consolidating authority for 
consumer financial protection is one of the reasons for creating the 
Consumer Financial Protection Bureau. Consumer financial protec-
tion had not been the primary focus of any Federal agency, and no 
agency had effective tools to set the rules for and oversee the whole 
market. The supervisory framework for enforcing consumer protec-
tion regulations had significant gaps and weaknesses and generally 
did not cover as well as it should have the nonbank financial com-
panies that make up a significant segment of the consumer finance 
market. 

The Administration has taken important, concrete actions to ad-
dress regulatory accountability. Most notably, the Administration 
worked with Congress to enact the Dodd-Frank Wall Street Reform 
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and Consumer Protection Act, which reformed the supervisory 
framework by: 

• Establishing and supporting the Financial Stability Oversight 
Council, which enables unprecedented coordination between 
regulators and has responsibility to identify gaps in regulation 
that could pose risks to the financial stability of the United 
States; 

• Establishing consolidated prudential supervision of federally 
chartered depository institutions and supporting the transfer of 
the prudential responsibilities from the Office of Thrift Super-
vision to the Office of the Comptroller of the Currency; and 

• Establishing and supporting the Consumer Financial Protec-
tion Bureau, with the authority and accountability to ensure 
that Federal consumer financial protection regulations are 
written fairly and enforced vigorously. 

RESPONSE TO WRITTEN QUESTION OF SENATOR CRAPO 
FROM NEAL S. WOLIN 

Q.1. The SEC proxy access rule is the first Dodd-Frank rule that 
has been successfully challenged in the courts for failing to ade-
quately analyze its economic costs and benefits. In the unanimous 
decision to vacate the rule, U.S. Circuit Judge Douglas Ginsburg 
wrote: 

The commission inconsistently and opportunistically framed the costs and 
benefits of the rule; failed adequately to quantify the certain costs or to ex-
plain why those costs could not be quantified; neglected to support its pre-
dictive judgments; contradicted itself; and failed to respond to substantial 
problems raised by commenters. 

How do you intend to ensure that the rules that your agency 
adopts under Dodd-Frank are supported by rigorous economic anal-
ysis? 
A.1. Unlike the primary Federal banking and market regulators, 
Treasury has a very limited rulemaking role under the Dodd-Frank 
Act. However, Treasury believes that it is important for Federal 
rulemaking agencies to consider the economic consequences of sig-
nificant rulemakings. To that end, Treasury has a demonstrated 
history of compliance with applicable Federal requirements to con-
sider the costs and benefits relating to significant rulemakings. 
Treasury is subject to the requirements of Executive Order 12866, 
which among other things, sets forth principles for Federal agency 
rulemaking, including that Federal agencies assess both the costs 
and the benefits of an intended regulation and, recognizing that 
some costs and benefits are difficult to quantify, propose or adopt 
regulation only upon a reasoned determination that the benefits of 
the intended regulation justify its costs. Treasury also complies 
with the requirements of the Regulatory Flexibility Act, under 
which it considers the economic impact of rules on small entities. 
Finally, Treasury is subject to the President’s January 18, 2011, 
Executive Order entitled ‘‘Improving Regulation and Regulatory 
Review’’ that reemphasizes the principles of cost-benefit analysis, 
which the Office of Management and Budget applies as part of its 
review process. 
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RESPONSE TO WRITTEN QUESTIONS OF SENATOR TOOMEY 
FROM NEAL S. WOLIN 

Q.1. I understand that the International Association of Insurance 
Supervisors (IAIS) has submitted questions to certain insurance 
companies in order to determine whether to designate them as G– 
SIFIs. Many U.S. insurers are concerned about the IAIS process, 
including confidentiality and their authority to demand such data. 
What is the United States position on the IAIS process, and how 
does the IAIS process fit within the FSOC process which also is 
charged with designating SIFIs? How will you ensure there are not 
duplicative or even inconsistent requests for data and designations? 
A.1. Treasury is working to ensure that the international process 
around designations of systemically important insurance institu-
tions (G–SIII) does not disadvantage U.S.-based insurance compa-
nies. To that end, the Federal Insurance Office (FIO) is partici-
pating in the IAIS to help develop a consensus approach with re-
spect to the designation process and methodology that meets the 
goals of consistency and alignment between domestic and inter-
national designation processes. As part of this process, FIO is 
working to ensure data confidentiality at both the domestic and 
international levels. Also, FIO will help streamline data requests 
by working with domestic regulators and coordinating future inter-
national efforts to collect data from U.S.-based insurers. 
Q.2.a. The Office of Financial Research (OFR) along with FSOC 
member agencies will have access to significant amounts of propri-
etary and other sensitive information about financial institutions. 

How do you plan to protect that information from unauthorized 
disclosures, leaks, hacking or someone who is trying to steal the 
data for competitive purposes? 
A.2.a. The Office of Financial Research (OFR) is developing robust 
plans to protect information and data. 

First, the OFR uses the best available information technology se-
curity processes for protecting against unauthorized access to infor-
mation through hacking, malware or other cyber-attacks. 

1. The OFR builds on existing, secure IT infrastructure. We fol-
low the National Institute for Standards and Technologies’ 
standards required for high confidentiality, high integrity and 
high availability. 

2. In the future, the Office of Financial Research’s information 
security architecture will allow IT/Data security personnel to 
customize access to data consistent with their sensitivity. 

3. At the individual level, OFR laptops are protected from acci-
dental or intentional tampering. Users do not have adminis-
trative rights and all updates and changes are reviewed by IT 
security. Office of Financial Research email and system access 
is monitored at multiple levels. These controls are commonly 
audited as part of Treasury’s normal acquisition processes, 
and a maintenance audit takes place at a minimum once a 
year. 

Second, the OFR will strictly limit the scope of data and informa-
tion collected to those needed to fulfill its mission. 
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Third, the OFR is working with FSOC member agencies to de-
velop procedures and protocols to share data appropriately while 
limiting distribution to those who require it. Authorized partici-
pants in unique access programs or institutional agreements will 
be trained to manage the data at the level of confidentiality re-
quired by the originating agency. The OFR will avoid retaining 
records or allowing access beyond the mission needs for timely 
analysis, audits, evidentiary purposes, and in order to comply with 
records requirements. 

Finally, post-employment restrictions will reinforce the OFR’s se-
curity processes. No employee of the OFR who has had access to 
particularly sensitive data maintained by the OFR about financial 
entities required to report to the OFR may be employed by or pro-
vide advice or consulting services to a financial company for a pe-
riod of 1 year after possessing access to such data or business con-
fidential information. For employees whose access to confidential 
business information was sufficiently limited, the regulations may 
provide, on a case-by-case basis, for a shorter period of 
postemployment prohibition. 
Q.2.b. What processes are you developing to govern who has access 
to information, under what circumstances it will be shared and 
penalties for unauthorized disclosures? 
A.2.b. A robust, complete and mature data management discipline 
lies at the core of the OFR Operational Plan and will provide the 
backbone for its access policies. Data management is multifaceted. 
Proper enterprise data management entails establishing and imple-
menting proper policies and procedures that address data through 
the entire data lifecycle—from acquisition to processing, storage, 
maintenance, validation, and finally access and distribution. 

The framework for the governance of sensitive data at the OFR 
has several aspects: 

• Proper identification of sources, 
• Understanding the technical and business processes by which 

this information will be captured, 
• Understanding the quality of these data and ensuring that in-

formation is properly ‘‘labeled’’ with correct and complete 
metadata that describes the data, 

• Storing this data in an appropriate technology platform built 
to highest possible industry specifications regarding controlled 
access, and 

• Defining the policies and procedures of entitlements—the busi-
ness processes that define who in the community of the OFR 
can have access to data and through what authority, and how 
appropriate access can be made available to the designated 
oversight authorities. 

Further, OFR governance processes will provide for require-
ments-based and role-defined access to data. Gates will be estab-
lished at multiple levels, with associated audit trails. 

The OFR will also collaborate with other FSOC members in es-
tablishing a governance framework for sharing financial informa-
tion. That information sharing will be facilitated in part by the 
OFR efforts to standardize types and formats of data. The OFR is 
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also exploring employing a data management maturity model to 
demonstrate its adherence to best practices in information manage-
ment and to encourage best practices in other financial agencies. 

The Office of Financial Research will refer suspected misuse of 
confidential information, bank secrecy information, credit informa-
tion, or otherwise privileged information to Treasury’s Office of the 
Inspector General. The OFR will also refer information related to 
gaining or providing unauthorized access to protected data to 
Treasury’s Office of the Inspector General. 
Q.2.c. What processes are in place now to protect systemic risk in-
formation that the SEC and CFTC have proposed to begin col-
lecting early next year? 
A.2.c. The SEC and CFTC are member agencies of the Financial 
Stability Oversight Council. In that capacity, the OFR will collabo-
rate with the SEC and CFTC on data issues, including newly col-
lected systemic risk information, where appropriate. Such informa-
tion would be subject to the OFR data security and governance 
processes described above. 
Q.3. I am concerned that U.S. institutions will bear a significant 
competitive burden vis-a-vis their foreign competitors. While U.S. 
commercial banks will be subject to the full weight of Dodd-Frank’s 
heightened prudential standards and new systemic resolution re-
gimes, large overseas competitors will be subject only to a systemic 
capital surcharge (sometimes called a G–SIFI or G–SIB surcharge) 
and the new Basel III capital requirements (both of which U.S. in-
stitutions will also have to meet). 

How have U.S. regulators accounted for the competitive impact 
of our heightened domestic requirements for U.S. banks when they 
negotiated the recent G–SIFI surcharge with foreign regulators? 
A.3. Treasury and U.S. financial regulators are working through 
international forums, such as the Basel Committee and Financial 
Stability Board (FSB), to build a global regulatory framework to 
ensure a level playing field. Recently, the FSB agreed on systemic 
capital surcharges for large banks that will help ensure additional 
loss absorbency requirements will be implemented fairly and even-
ly across institutions. 

U.S. banking regulators are developing enhanced prudential 
standards for U.S. financial institutions that will take into account 
Basel III capital rules and their implications for domestic firms. In 
addition, Treasury and financial regulators have worked through 
international fora to develop standards for resolution regimes, simi-
lar to our own, to be applied globally. These efforts will help ensure 
an internationally level playing field for U.S. firms. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR SHELBY 
FROM BEN S. BERNANKE 

Q.1. Chairman Bernanke, at the hearing I asked you about the In-
spector General’s claim that the Federal Reserve Board is using an 
antiquated methodology for conducting its cost benefit analysis. 
You stated that you did not believe that to be correct. On June 13, 
2011, the Office of Inspector General, in its Response to a Congres-
sional Request Regarding the Economic Analysis Associated with 
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1 Response to a Congressional Request Regarding the Economic Analysis Associated with Speci-
fied Rulemakings, Office of Inspector General, Federal Reserve Board, June 2011, p. 18. See 
also, p. 15. 

2 Id., at 14–17, (questions 7A and 7B). 

Specified Rulemakings, included a recommendation ‘‘that the Board 
update the Rulemaking Procedures Policy Statement and broadly 
disseminate it to all employees involved in rulemaking activities.’’ 
This recommendation stemmed from the Inspector General’s find-
ing that the only written policy related to economic analysis in 
Board rulemaking is more than 30 years old. If there is a more re-
cent policy governing economic analysis in Board rulemaking, 
please provide it. If there is not a more current policy, do you agree 
that the Board should update its policy to reflect developments in 
the past three decades, including the President’s recent executive 
orders with respect to economic analysis? 
A.1. The IG’s report included a positive review of our rulemaking 
activities. For example, the report notes that ‘‘the Board conducts 
the economic analysis required by statute and the discretionary 
economic analysis necessary to support rulemaking.’’1 The IG’s dis-
cussion of the qualitative and quantitative methodologies the Board 
employs in rulemaking was also generally positive.2 

The Board has long been committed to considering the costs and 
benefits of its rulemaking efforts and the policies incorporated in 
the Board’s Rulemaking Policy Statement reflect both that long-
standing commitment and the principles recently enumerated in 
Executive Order 13563, issued on January 18, 2011. For example, 
like our guidance, the new Executive Order emphasizes the impor-
tance of public participation in the rule writing process, and a pref-
erence for allowing 60 days of public comment for proposed rules. 
Like our guidance, the new Executive Order also seeks to promote 
coordination among agencies, the reduction of regulatory burdens 
and an active consideration of alternatives. And like our guidance, 
the new Executive Order calls for retrospective, periodic review of 
existing regulations. Like the Executive Order, the Board’s policy 
does not incorporate a specific formulaic approach to computing 
costs and benefits, and expects that methods used to determine 
costs and benefits will reflect the technologies and data available 
at the time. 

The Board also recognizes that its policies can be improved. In 
keeping with the IG report, the Board will consider expanding its 
written procedures to include a documentation standard, and to 
provide more explanation regarding the Board’s philosophy and 
principles supporting our rulemaking activities and our preferred 
practices. We have begun to review the guidance with this sugges-
tion in mind, will revise it if necessary, and disseminate it to all 
staff involved in rule writing. 
Q.2. Some analysts have suggested that the availability of mort-
gage credit is likely to be restricted as a result of Dodd-Frank. Spe-
cifically, they point to the interaction of laws and regulations such 
as the new Qualified Residential Mortgage (QRM) and Qualified 
Mortgage (QM), as well as changes to the Home Ownership Equity 
Protection Act (HOPEA) triggers. Are any of you concerned about 
how these regulations may adversely impact the availability of 
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credit? If so, can these difficulties be handled administratively, or 
do they require legislative solutions? 
A.2. Several provisions of the Dodd-Frank Act are intended to en-
sure that mortgage markets are sustainable and avoid the excesses 
and misaligned incentives that led to the housing and mortgage 
market difficulties that have been experienced over the past few 
years. In particular, the risk retention requirement, the ability-to- 
pay standards at the core of the definition of a Qualified Mortgage 
(QM), and the changes in the triggers that are established for the 
Home Ownership Equity Protection Act (HOEPA) seek to address 
some of the problems in lending practices that contributed to the 
financial crisis and the severe downturn in the housing and mort-
gage markets. 

Addressing incentive problems in these markets and establishing 
rules to ensure lenders carefully consider a borrower’s ability-to- 
pay in extending credit are two important goals of the Qualified 
Residential Mortgage (QRM) and QM rulemakings. Ensuring ac-
cess to credit to well-qualified applicants is also an essential con-
sideration in these rulemakings. Under the current statutory 
framework, the Board and a number of other agencies must jointly 
define the QRM triggers, and the Consumer Financial Protection 
Bureau (CFPB) must define QM. 

When developing regulations that may impact mortgage lending, 
the Board routinely considers the potential for unduly constraining 
credit supply to qualified borrowers, including through regulation. 
The Board also routinely asks for comment on the extent that pro-
posed mortgage regulations would constrain credit supply or in-
crease costs for borrowers. 

The Board is currently reviewing comments received on the pro-
posal to implement QRM. There are various issues involved in de-
veloping the definition of QRM and the Board will carefully con-
sider feedback from the public as the rulemaking moves forward, 
including comments related to costs and impact on access to credit. 
Access to credit is an area of great importance to the Board and 
issues related to both access to, and the cost of, credit will be a 
focus of the Board’s consideration of the comments and views on 
further development of the rulemaking. 

In the case of QM and HOEPA, responsibility for the rule-mak-
ing has shifted from the Federal Reserve to the CFPB, which is re-
viewing comments received on the Board’s proposal to implement 
QM. Because the QRM cannot be broader than the QM under the 
Dodd-Frank Act, the final QM definition will have an effect on how 
the final QRM may be defined. 
Q.3.a. A number of studies that purport to examine the tradeoff be-
tween increased bank capital and economic growth have been con-
ducted by bankers, regulators and academics. Some of these studies 
argue that increasing bank capital standards will result in sub-
stantially lower economic growth. Others argue that the tradeoffs 
are very small, and some argue that there is no tradeoff. 

Do we face a tradeoff between increased bank capital and eco-
nomic growth? 
A.3.a. Bank capital standards affect economic growth in several 
ways, some positive and some negative. On the positive side, re-
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3 See ‘‘An assessment of the long-term economic impact of stronger capital and liquidity re-
quirements Basel III: A global regulatory framework for more resilient banks and banking sys-
tems,’’ Basel Committee on Banking Supervision, Bank for International Settlements, August 
2010, and ‘‘Assessing the macroeconomic impact of the transition to stronger capital and liquid-
ity requirements,’’ Macroeconomic Assessment Group, Bank for International Settlements, Au-
gust 2010. The former focuses on the long-term impact, while the latter considers the shorter- 
term transition phase. For related work, see also ‘‘The Welfare Cost of Bank Capital Require-
ments’’ by Skander J. Van den Heuvel, Journal of Monetary Economics, 55, 298–320, March 
2008, and ‘‘Financial Capital and the Macroeconomy: Policy Considerations’’ by Michael T. Kiley 
and Jae W. Sim, Finance and Economics Discussion Series, 2011–28, Board of Governors of the 
Federal Reserve System. 

quiring banks to hold more capital increases their capacity to ab-
sorb losses and withstand adverse economic conditions. Moreover, 
well-designed capital standards can force banks to internalize to a 
greater extent the risks they take on, including the externalities 
associated with the failure of systemically important financial insti-
tutions. Both the increased capacity for loss absorption and the 
greater incentive to internalize risks should lead to a reduction in 
the likelihood and severity of financial instability and financial cri-
ses. At the same time, it is likely that there are also costs associ-
ated with increasing bank capital. For example, equity is a rel-
atively expensive source of funding for banks. Unless the required 
return on bank equity falls sufficiently in response, requiring 
banks to fund themselves with more equity may both raise the cost 
of bank credit and lower the interest rate that banks pay to deposi-
tors. To the extent that the cost of bank credit rises, this is likely 
to result in lower investment by bank-dependent firms. In addition, 
to the extent that higher capital standards act as a ‘‘tax’’ on regu-
lated financial institutions, there is a concern that financial activi-
ties could shift to the ‘‘shadow banking’’ sector, which would defeat 
the purpose of the higher standards and could have unintended 
consequences. 

Some observers have contended that these concerns are exagger-
ated because, as banks de-lever, their equity becomes less risky 
and investors will be satisfied with a lower rate of return. How-
ever, the conditions needed for such a benign adjustment may not 
always be present. That said, it is possible that some adjustment 
in the expectations of investors regarding required return on bank 
equity could occur and mitigate the effect of higher capital stand-
ards on the cost of credit. 

While it is difficult to know precisely what level of capital re-
quirements would maximize the net benefits, an increase in capital 
standards relative to those prevailing before the financial crisis is 
desirable. Indeed, the reforms in Basel III strengthen capital 
standards, and promote a higher quality and quantity of capital 
across countries. 
Q.3.b. Which specific studies led you to that conclusion? 
A.3.b. The Financial Stability Board and the Basel Committee on 
Banking Supervision have published two studies examining the 
macroeconomic impact of strengthening capital standards.3 These 
studies find net long term economic benefits from increasing the 
minimum capital requirements from their pre-crisis levels, coupled 
with modest costs during the transition phase to the new stand-
ards. In addition, there are several empirical studies that directly 
examined the link between bank capital and lending. These are 
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tion: Why Bank Equity is Not Expensive’’ by Anat R. Admati, Peter M. DeMarzo, Martin F. 
Hellwig and Paul Pfleiderer, Working Paper, Stanford University, 2011; and ‘‘Optimal Bank 
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generally supportive of the view that negative shocks to bank cap-
ital lead to lower lending.4 
Q.3.c. Several prominent academics have argued that banks could 
be required to maintain capital ratios as high as 15 percent, or 
even 25 percent, of total assets (not risk weighted assets) without 
adversely affecting economic growth. Do you agree with them? 
Please explain. 
A.3.c. As described above, there remains substantial uncertainty 
about the precise magnitude of both the benefits and the costs of 
a given increase in bank capital. The studies cited above are broad-
ly supportive of somewhat higher standards. However, some ob-
servers claim that even greater increases in capital requirements 
are desirable.5 It is difficult to know precisely at what level of cap-
ital requirements the costs of raising them further start to out-
weigh the benefits to economic growth. Given this uncertainty and, 
as described above, the fact that many of the idealized assumptions 
used by some of these observers do not hold in practice, the more 
modest approach taken in Basel III seems appropriate, particularly 
since implementation is occurring during a time of inadequate eco-
nomic growth and financial market fragility. 
Q.4. Along with the FHFA and HUD, each of you had a hand in 
writing the proposed risk retention rule. Dodd-Frank exempted 
FHA-insured loans from these risk retention requirements. How-
ever, the proposed QRM section of the rule does not exempt loans 
insured by private mortgage insurance. As private mortgage insur-
ance and FHA are sometimes direct competitors, are any of you 
concerned that Dodd-Frank’s risk retention requirements may shift 
more business towards the FHA at a time when many experts be-
lieve that it should be trying to reduce its market share? 
A.4. The Federal Reserve and the other agencies involved in writ-
ing the QRM section of the risk retention Notice of Proposed Rule 
(NPR) carefully considered how to define the QRM to meet the 
Dodd-Frank Act’s requirement that the definition ‘‘[take] into con-
sideration underwriting and product features that historical loan 
performance data indicate result in a lower risk of default . . . ’’. 
Although the Dodd-Frank Act listed mortgage guarantee insurance 
as one factor that the regulatory agencies could take into account, 
we were not able to find data that supported the view that private 
mortgage insurance lowered the risk of default. Mortgage insur-
ance has certainly protected lenders from losses when borrowers do 
default, but it does not appear to substantially lower the risk of de-
fault. Lenders, investors and other mortgage market participants 
will likely continue to value the protection offered by mortgage in-
surance, so even without being tied to QRM, demand for mortgage 
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insurance should continue. Indeed, the definition of the QRM was 
narrowly drawn with the intent that the non-QRM market would 
remain large and robust, resulting in little difference in mortgage 
rates between the QRM and the non-QRM markets. If this outcome 
is realized, the relative standing of the FHA is unlikely to be great-
ly influenced by the QRM definition. That said, the agencies asked 
for comment on several issues related to mortgage insurance in the 
risk retention NPR. The comment period for the NPR closed on Au-
gust 1, and the Federal Reserve, along with the other agencies, will 
carefully consider all comments we received on QRM and private 
mortgage insurance. 
Q.5. Over a month ago, the Inspectors General from each of your 
agencies released reports that deepened my concern your agencies 
are not undertaking the type of economic analysis that is necessary 
to reveal how Dodd-Frank will affect our economy. What specific 
steps have each of you taken, in response to the IG reports, to im-
prove the amount and type of analysis that your agencies are con-
ducting in implementing Dodd-Frank? 
A.5. See the response to Question 1. 

RESPONSE TO WRITTEN QUESTION OF SENATOR CRAPO 
FROM BEN S. BERNANKE 

Q.1. The SEC proxy access rule is the first Dodd-Frank rule that 
has been successfully challenged in the courts for failing to ade-
quately analyze its economic costs and benefits. In the unanimous 
decision to vacate the rule, U.S. Circuit Judge Douglas Ginsburg 
wrote: 

The commission inconsistently and opportunistically framed the costs and 
benefits of the rule; failed adequately to quantify the certain costs or to ex-
plain why those costs could not be quantified; neglected to support its pre-
dictive judgments; contradicted itself; and failed to respond to substantial 
problems raised by commenters. 

How do you intend to ensure that the rules that your agency 
adopts under Dodd-Frank are supported by rigorous economic anal-
ysis? 
A.1. Since the enactment of the Dodd-Frank Act, the Federal Re-
serve, both independently and in conjunction with other agencies, 
has made considerable progress toward adopting regulations de-
signed to promote financial market stability, strengthen financial 
institutions, and reduce systemic risk to the financial system and 
the economy. 

The Board is committed to avoiding any disruption to the func-
tioning of the financial system and the broader economy that might 
be caused by its rules. Each rulemaking proposal issued by the 
Board is drafted carefully to ensure that the congressionally pre-
scribed mandates of the Dodd-Frank Act and other applicable laws 
are followed. Before issuing a final rule, the Board assesses the 
economic effects of the new rule and considers carefully the infor-
mation provided by commenters through the rulemaking process. 
While this process may require significant staff resources, the 
Board values the public comment process and finds it very helpful 
in identifying and resolving issues raised by the proposed rules. 
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For every rule, the Board also conducts an assessment and takes 
appropriate account of the potential impact that its rule may have 
on small businesses, small governmental jurisdictions, and small 
organizations as required under the Regulatory Flexibility Act 
(‘‘RFA’’) (5 U.S.C. 601 et seq.). The Board prepares and makes 
available for public comment in the Federal Register an initial reg-
ulatory flexibility analysis for any rule that will have a significant 
economic impact on a substantial number of small entities. A final 
regulatory flexibility analysis is prepared for every rule that may 
have a significant economic impact on a substantial number of 
small entities and published in the Federal Register. 

The Board also complies with its obligation under the Paperwork 
Reduction Act (‘‘PRA’’) (44 U.S.C. 3501 et seq.) to estimate the pa-
perwork burden (specifically recordkeeping, reporting, and disclo-
sure requirements) imposed by the Board’s rules, and to keep this 
burden as low as possible. As required under the PRA, the Board 
seeks public comment on the paperwork burden imposed by its 
rules by providing notice in the Federal Register. The level of bur-
den estimated under the PRA is then described, in detail, in the 
Federal Register notice for each final rule adopted by the Board, 
after taking account of the comments received during the public 
comment process. These Federal Register notices and final burden 
estimates are best evaluated in the context of each statutorily re-
quired rule and can be found on the Board’s public Web site. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR TOOMEY 
FROM BEN S. BERNANKE 

Q.1. Under the proposed rule, loans insured by FHA are automati-
cally exempt from the risk retention requirements. However, loans 
insured by private mortgage insurance, the private sector alter-
native to FHA, are not. Over the past 3 years, private mortgage in-
surers, using private capital, have blunted the loss of taxpayer dol-
lars by absorbing approximately $25 billion in foreclosure losses 
that would have otherwise been borne by taxpayers. Meanwhile, 
taxpayers are on the hook for over $1 trillion in loans purchased 
by Fannie Mae and Freddie Mac and insured by FHA. Shouldn’t 
the risk retention rule be designed to minimize taxpayer exposure 
by increasing the role of private capital by including loans insured 
by private mortgage insurance in the QRM definition? 
A.1. The Federal Reserve and the other agencies involved in writ-
ing the qualified residential mortgage (QRM) section of the risk re-
tention NPR carefully considered how to define the QRM to meet 
the Dodd-Frank Act’s requirement that the definition ‘‘[take] into 
consideration underwriting and product features that historical 
loan performance data indicate result in a lower risk of default . . . 
’’. 

While the Dodd-Frank Act listed mortgage guarantee insurance 
as one factor that the regulatory agencies could take into account, 
the agencies did not see data that supported the view that private 
mortgage insurance lowered the risk of default by the borrower on 
the mortgage, which is the standard set by the statute for defining 
QRM. The agencies asked for comment on this and several other 
issues related to mortgage insurance in the risk retention NPR. 
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The comment period for the NPR closed on August 1 and the 
Federal Reserve, along with the other agencies, will carefully con-
sider all comments we received on QRM and private mortgage in-
surance. The agencies have received several studies during the 
comment period regarding private mortgage insurance and are 
carefully reviewing them. 
Q.2. The Office of Financial Research (OFR) along with FSOC 
member agencies will have significant amounts of proprietary and 
other sensitive information about financial institutions. 

• How do you plan to protect that information from unauthorized 
disclosures, leaks or hacking or someone trying to steal data 
for competitive purposes? 

• What processes are you developing to govern who has access 
to information, under what circumstances will it be shared and 
penalties for unauthorized disclosures? 

• What processes are in place now to protect systemic risk infor-
mation that the SEC and CFTC have proposed to being col-
lecting next year? 

A.2. The Board routinely receives highly confidential information 
from an array of sources, including market participants, regulated 
firms, and other agencies. Because the Board recognizes that the 
protection of this information is pivotal not only to the successful 
accomplishment of the Board’s mission but also to those that pro-
vide the information to the Board, information security is of para-
mount importance. Accordingly, the Board protects proprietary and 
other sensitive information through appropriate security controls. 
In this respect, the Board has in place specific requirements for ac-
cess, handling, transmission, and storage of nonpublic information 
that vary depending on the sensitivity of the information. These re-
quirements are consistent with the Federal Information Security 
Management Act (FISMA) (44 U.S.C. §§ 3541 et seq.), which man-
dates that Federal agencies provide information security protec-
tions commensurate with risk and magnitude of harm from unau-
thorized access, use, disclosure, modification, or destruction for 
their information and information systems. These requirements 
mean, for example, that the most sensitive confidential business in-
formation may be shared only with staff with a specific need to 
know who are on an approved access list. Further, the Board also 
ensures that its information systems, including those that store or 
process proprietary and other sensitive information, have in place 
information security controls that meet the standards set forth by 
the National Institute of Standards and Technology. In addition, 
the Board’s Office of Inspector General conducts an annual review 
of the effectiveness of the Board’s information security program. 
The Board will apply its existing processes to protect the propri-
etary and other sensitive information that is provided by OFR, the 
CFTC or the SEC and will modify those processes as necessary to 
ensure that information provided by these entities is appropriately 
protected. 

As for penalties for unauthorized disclosures, the protections pro-
vided by existing law also extend to information provided to the 
Board by the OFR, the SEC or the CFTC. For example, the Trade 
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Secrets Act, 18 U.S.C. § 1905, makes it a criminal violation for offi-
cers and employees of the U.S. Government to disclose confidential 
business information without authorization. Bank examiners are 
subject to additional requirements, including the prohibitions 
under 18 U.S.C. § 1906 that make it a crime for a bank examiner 
to disclose the names of borrowers or collateral for loans without 
authorization. Further, if confidential business information were 
stolen or misused, the person who misappropriates the information 
may be subject to prosecution under 18 U.S.C. § 641 which makes 
it a crime to, among other things, embezzle, steal, sell or knowingly 
convert anything of value of the Government to personal use with-
out authorization. The Board would also apply its internal adminis-
trative processes and take appropriate action against any employee 
who discloses proprietary or other sensitive information without 
authorization. 
Q.3. I am concerned that U.S. institutions will bear a significant 
competitive burden vis-a-vis their foreign competitors. While U.S. 
commercial banks will be subject to the full weight of the Dodd- 
Frank’s heightened prudential standards and new systemic resolu-
tion regimes, large overseas competitors will subject only to a sys-
temic capital surcharge (sometimes called a G–SIFI or G–SIB sur-
charge) and the new Basel II capital requirements (both of which 
U.S. institutions will also have to meet). 

How have U.S. regulators accounted for the competitive impact 
of our heightened domestic requirements for U.S. banks when they 
negotiated the recent G–SIFI surcharge with foreign regulators? 
A.3. While the Federal Reserve Board has been working domesti-
cally to implement the enhanced prudential standards required by 
the Dodd-Frank Act, it has (together with other U.S. Government 
regulatory agencies) also been working with the Financial Stability 
Board, the Basel Committee on Banking Supervision, and other 
international groups to harmonize and implement enhanced stand-
ards for internationally active banks. These enhanced standards 
should improve the banking sector’s ability to sustain shocks that 
may arise in a stressed environment, strengthen the stability of the 
global economy, and address competitive considerations. In seeking 
to preserve a level playing field that will continue to allow U.S. 
companies to compete effectively and fairly in the global economy, 
the Board has been a strong proponent of international alignment 
with regard to implementation of strengthened prudential require-
ments, such as capital standards (including capital surcharges ap-
plicable to G–SIFIs) and living wills, and strengthening cross-bor-
der resolution capabilities. 

Additionally, the enhanced prudential standards of section 165 of 
the Dodd-Frank Act not only apply to U.S. bank holding companies 
but also foreign banking organizations (FBO) that have operations 
in the United States and more than $50 billion in global assets. 
The Federal Reserve Board is still determining how to apply the 
enhanced standards of section 165 to these FBOs, but in its anal-
ysis the Board will consider the national treatment, competitive 
equality and the strength of the home country’s supervisory re-
gime, as required by the statute. Consistent with existing U.S. 
processes for issuing regulations, the Board will issue proposed 
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rulemakings to solicit public comments prior to finalizing any regu-
latory requirements implementing section 165 of the Act. This will 
give domestic and foreign banking organizations the opportunity to 
comment on issues of cross-border competitiveness and the appro-
priateness of the Board’s proposed rulemaking. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR SHELBY 
FROM MARY L. SCHAPIRO 

Q.1. Along with the FHFA and HUD, each of you had a hand in 
writing the proposed risk retention rule. Dodd-Frank exempted 
FHA-insured loans from these risk retention requirements. How-
ever, the proposed QRM section of the rule does not exempt loans 
insured by private mortgage insurance. 

As private mortgage insurance and FHA are sometimes direct 
competitors, are any of you concerned that Dodd-Frank’s risk reten-
tion requirements may shift more business toward FHA at a time 
when many experts believe that it should be trying to reduce its 
market share? 
A.1. In developing the rules that will establish risk retention re-
quirements under section 941(b) of the Dodd-Frank Act, the agen-
cies were mindful of the statutory exemption granted by section 
941(b) to FHA-insured loans, as well as the fact that private mort-
gage insurance historically has served as a form of credit enhance-
ment accepted by Fannie Mae and Freddie Mac for mortgages with 
higher loan-to-value ratios that allows such mortgages to be 
securitized through mortgage-backed securities guaranteed by the 
Enterprises. As noted in the notice of proposed rulemaking (NPR), 
the risk retention requirements are intended to help address prob-
lems in the securitization markets by requiring that securitizers, as 
a general matter, retain an economic interest in the credit risk of 
the assets they securitize, thereby providing securitizers an incen-
tive to monitor and ensure the quality of the assets underlying a 
securitization transaction, and also helping to align the 
securitizer’s interests with those of investors. 

Section 941(b) provides that in defining a qualified residential 
mortgage (QRM), the agencies must take into consideration ‘‘under-
writing and product features that historical loan performance data 
indicate result in a lower risk of default.’’. With respect to private 
mortgage insurance, the agencies carefully considered the credit 
risk mitigation effects both of this insurance and other credit en-
hancements obtained at the time of origination. As noted in the 
NPR, the agencies considered a variety of information and reports 
relative to such insurance and other credit enhancements. While 
private mortgage insurance protects creditors from losses when 
borrowers default, at the time the agencies issued the proposed 
rules, the agencies had not identified studies or historical loan per-
formance data adequately demonstrating that mortgages with such 
credit enhancements are less likely to default than other mort-
gages, as required by section 941(b). 

The NPR includes many requests for comment on this aspect of 
the proposal, and specifically requested the public’s input on 
whether private mortgage insurance obtained at the time of origi-
nation would or would not reduce the risk of a residential mortgage 
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default that meets the proposed QRM criteria except for a loan to 
value ratio that is higher than the limits of the proposed require-
ments. The NPR also requests that commenters provide historical 
loan performance data or studies and other factual support for 
their views. 

The comment period for the proposed rule formally ended on Au-
gust 1, 2011, and we are carefully considering all comments as we 
move forward with this interagency rulemaking process. As we 
work collaboratively with our fellow regulators in developing final 
risk retention rules, we will continue to take into consideration the 
role that FHA-insured loans have in the marketplace, as well as 
the concerns that demand for these loans could increase if bor-
rowers do not have available alternatives in the private market-
place. 
Q.2. Over a month ago, the Inspectors General from each of your 
agencies released reports that deepened my concern your agencies 
are not undertaking the type of economic analysis that is necessary 
to reveal how Dodd-Frank will affect our economy. 

What specific steps have each of you taken, in response to the 
IG reports, to improve the amount and type of analysis that your 
agencies are conducting in implementing Dodd-Frank? 
A.2. After reviewing cost benefit analyses included in six of our 
Dodd-Frank Act rulemaking releases, the SEC’s Inspector General 
issued a report in June of this year. While the Office of Inspector 
General (‘‘OIG’’) is continuing to review the Commission’s cost ben-
efit analyses, this report concluded that ‘‘a systematic cost-benefit 
analysis was conducted for each of the six rules reviewed. Overall, 
[the OIG] found that the SEC formed teams with sufficient exper-
tise to conduct a comprehensive and thoughtful review of the eco-
nomic analysis of the six proposed released that [the OIG] scruti-
nized in [its] review.’’ See U.S. SEC Office of the Inspector General, 
Report of Review of Economic Analyses Performed by the Securities 
and Exchange Commission in Connection with Dodd-Frank 
Rulemakings (June 13, 2011) http://www.sec-oig.gov/Reports/ 
AuditsInspections/2011/Reportl6l13l11.pdf at 43. We look for-
ward to continuing to work with the OIG as it conducts a further 
review. 

That said, I have asked the staff to improve the process for inte-
grating economic analysis into its decisionmaking throughout the 
course of a rulemaking. Commission staff from the division or office 
responsible for a rule already work closely with the Commission’s 
economists in the Division of Risk, Strategy, and Financial Innova-
tion (‘‘Risk Fin’’) in identifying and analyzing the economic impacts 
of our rules. However, we can and should make even better use of 
Risk Fin’s economic expertise in our rulemaking. In fact, improving 
the agency’s economic analysis capabilities was one of my primary 
goals in creating Risk Fin in September 2009. My view continues 
to be that the goal of a revised process should be to capitalize on 
that expertise by making sure that our economic experts are in-
cluded at the earliest stages of policy development. This early in-
volvement will allow them to provide initial economic analyses to 
inform policy choices, and will better position them to perform any 
additional data gathering and analysis needed to help the Commis-
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sion prepare more complete economic analyses of proposed rules. In 
short, we are committed to doing what is necessary to perform ro-
bust economic analyses in furtherance of effective rulemaking for 
our pending rule proposals. 
Q.3. Chairman Schapiro, the SEC has interpreted Dodd-Frank’s 
municipal advisor registration requirement very broadly. For exam-
ple, it would require banks to register even though they are al-
ready regulated by prudential bank regulators. The municipal advi-
sor provision was intended to cover unregulated entities, not im-
pose duplicative regulations. 

• How will applying the registration requirement to entities that 
already are regulated help investors? 

• Will dual regulation merely increase the cost of banking serv-
ices for municipalities without providing any additional bene-
fits? 

A.3. The Commission has not finalized rules delineating the appli-
cation of the municipal advisor registration requirements to banks 
at this time. As you know, on December 20, 2010, the Commission 
proposed for public comment rules that would govern the registra-
tion of municipal advisors and, among other things, proposed guid-
ance and solicited comments on the provision of traditional banking 
activities within the context of the definition of ‘‘investment strate-
gies.’’ We have received over 1,000 comment letters on the pro-
posal, including approximately 300 letters that address this impor-
tant issue, and we are reviewing them carefully. 

The lack of a proposed exclusion from the definition of ‘‘municipal 
advisor’’ for banks is consistent with the statutory definition of 
‘‘municipal advisor,’’ which does exclude certain federally regulated 
entities, such as investment advisers, but does not exclude banks. 
That said, the proposing release does not specifically define any 
traditional bank products and services as constituting municipal 
advisory activities. For example, the proposing release notes that 
‘‘money managers providing advice to municipal entities with re-
spect to their bank accounts could be municipal advisors.’’ (empha-
sis added). 

The proposing release asks numerous questions as to which, if 
any, of a wide variety of traditional bank activities and services 
would constitute municipal advisory activity. With respect to what 
extent banks should be excluded from the proposed municipal advi-
sor registration requirements, in addition to reviewing the many 
comments received on this issue, Commission staff is consulting 
with staff at the Federal banking regulators regarding the appro-
priate scope of any such possible exclusion. This consultation 
should help promote a more effective and efficient implementation 
of the requirements of the Dodd-Frank Act that works to protect 
investors, municipal entities, obligated persons, and the public in-
terest. 

Commission staff is currently preparing drafts of final rule-
making for Commission consideration that will discuss the com-
ment letters the Commission received concerning these topics. The 
Commission will consider the costs and benefits to investors, mu-
nicipal entities, obligated persons, and the public before finalizing 
the municipal advisor registration rules required by the Dodd- 
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Frank Act. I expect that the final rule will provide clarity on this 
issue while striking an appropriate balance between ensuring that 
parties engaging in municipal advisory activities are registered, 
without unnecessarily requiring banks and bank employees already 
under the jurisdiction of Federal and State banking agencies to 
comply with additional regulation, examination and inspection bur-
dens. 
Q.4. Chairman Schapiro, in your testimony, you state that you 
‘‘look forward to implementing’’ the recommendations made by the 
staff in a study of the obligations of broker-dealers and investment 
advisors. Two of your fellow Commissioners have called for addi-
tional work to determine whether there is a problem that needs to 
be solved and, if there is, whether the staff’s recommended solution 
was the right one. 

• Has the staff completed this additional work? If so, please pro-
vide it to the Committee. If not, isn’t it premature to call for 
implementation of the staff’s recommendations? 

A.4. As you may be aware, in light of the Commission’s concerns 
over the potential economic impact of any rulemaking under Sec-
tion 913 of the Dodd-Frank Act, I requested that a core team of 
economists from the Commission’s Division of Risk, Strategy and 
Financial Innovation study, among other things, available data per-
taining to the standards of conduct in place under the existing 
broker-dealer and investment adviser regulatory regimes, including 
any data addressing Commissioners Casey’s and Paredes’ concerns. 
Since the Commission issued the study required under Section 913 
(the ‘‘Study’’), this team of economists has been studying these 
issues, and staff has been reviewing public comments and meeting 
with interested parties to discuss their concerns and request addi-
tional data to inform the staff’s economic analysis. This work will 
help to inform any future rulemaking. As you know, with any rule-
making, the Commission is required to conduct an economic anal-
ysis regarding the costs and benefits of any rules it proposes and 
consider, among other things, public comment on any such pro-
posal, including public comment on the Commission’s economic 
analysis, before adopting any final rule. I believe investors would 
be well served by the Commission moving forward in a studied and 
measured way, taking into account the work of our team of econo-
mists and other staff, to consider a rule proposal to implement the 
staff’s recommendations to better protect investors as set forth in 
the Study. 
Q.5. Chairman Schapiro, last week, Judge Rakoff issued an opinion 
in which he questioned the SEC’s decision to litigate on ‘‘its home 
turf’’ by filing an administrative action, rather than a district court 
action, against one of the defendants in the Galleon insider trading 
cases. The SEC relied on the retroactive application of a Dodd- 
Frank provision to do so. 

• Why is the SEC retroactively applying Dodd-Frank in a man-
ner that could compromise an important enforcement action? 

A.5. On March 1, 2011, the Commission instituted public adminis-
trative and cease-and-desist proceedings pursuant to Section 8A of 
the Securities Act of 1933, Sections 15(b) and 21C of the Securities 
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Exchange Act of 1934, Section 203(f) of the Investment Advisers 
Act of 1940, and Section 9(b) of the Investment Company Act of 
1940 against Rajat K. Gupta. In these proceedings, the Commission 
sought to determine whether it was appropriate to enter a cease- 
and-desist order, and to order disgorgement, civil penalties, and a 
bar against Mr. Gupta serving as an officer or director of a public 
company. The request for civil penalties relied, in part, on Dodd- 
Frank amendments to the securities laws that enable the Commis-
sion to seek civil penalties in administrative cease-and-desist pro-
ceedings. The Commission also sought civil penalties against Mr. 
Gupta, however, under other provisions of the securities laws that 
existed and authorized such penalties prior to the enactment of 
Dodd-Frank. 

On March 18, 2011, Mr. Gupta filed a lawsuit against the Com-
mission in the U.S. District Court for the Southern District of New 
York challenging the institution of these proceedings. His com-
plaint challenged the Commission’s action on due process grounds 
and also alleged impermissible retroactive application of the Dodd- 
Frank amendments to the securities laws. The court denied the 
Commission’s motion to dismiss Mr. Gupta’s complaint, but limited 
the theory of his complaint to one of equal protection, and ordered 
discovery and a hearing to determine whether the Commission’s at-
tempt to apply the civil penalty provisions in Dodd-Frank retro-
actively amounted to a denial of equal protection. 

On August 4, 2011, the Commission announced that it had deter-
mined that it was in the public interest to dismiss the administra-
tive proceedings against Mr. Gupta. Subsequently, on October 26, 
2011, the Commission filed a civil action in the U.S. District Court 
for the Southern District of New York against Mr. Gupta based on 
the same factual allegations as had underpinned the prior adminis-
trative proceeding. The Commission also asserted new insider trad-
ing claims against Raj Rajaratnam in the same action, based on 
material nonpublic information that Mr. Gupta allegedly provided 
to Mr. Rajaratnam. The Commission’s action against Mr. Gupta 
and Mr. Rajaratnam remains pending. 

The Commission does not believe the request for civil penalties 
based on Dodd-Frank amendments to the securities laws made in 
the original administrative proceeding against Mr. Gupta was an 
impermissible retroactive application of the new provisions, nor 
does the Commission believe it was improper for any other reason. 
Nevertheless, the issue has become moot in light of the Commis-
sion’s dismissal of the administrative proceeding and filing of a 
civil action against Mr. Gupta. Moreover, the Commission does not 
believe that the filing of the administrative proceeding com-
promised the enforcement action against Mr. Gupta in any way. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR CRAPO 
FROM MARY L. SCHAPIRO 

Q.1. The SEC proxy access rule is the first Dodd-Frank rule that 
has been successfully challenged in the courts for failing to ade-
quately analyze its economic costs and benefits. In the unanimous 
decision to vacate the rule, U.S. Circuit Judge Douglas Ginsburg 
wrote: 
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The commission inconsistently and opportunistically framed the costs and 
benefits of the rule; failed adequately to quantify the certain costs or to ex-
plain why those costs could not be quantified; neglected to support its pre-
dictive judgments; contradicted itself; and failed to respond to substantial 
problems raised by commenters. 

How do you intend to ensure that the rules that your agency 
adopts under Dodd-Frank are supported by rigorous economic anal-
ysis? 
A.1. When engaging in rulemaking, we analyze the direct and indi-
rect costs and benefits of the Commission’s proposed decisions 
against alternative approaches, including, the effects on competi-
tion, efficiency and capital formation. We invite the public to com-
ment on our analysis and provide any information and data that 
may better inform our decisionmaking. In adopting releases, the 
Commission responds to the information provided and revises its 
analysis as appropriate. This approach helps ensure a regulatory 
framework that strikes the right balance between the costs and the 
benefits of regulation. 

As you note, however, the Court of Appeals vacated the SEC’s 
proxy access rule for certain deficiencies that they found in our eco-
nomic analysis of the rulemaking. We are carefully considering the 
court’s criticisms and are taking appropriate steps to respond to 
those that may bear on pending and future rulemakings. 

I have asked the staff to improve the process for integrating eco-
nomic analysis into its decisionmaking throughout the course of a 
rulemaking. Commission staff from the division or office respon-
sible for a rule already work closely with the Commission’s econo-
mists in the Division of Risk, Strategy, and Financial Innovation 
(‘‘Risk Fin’’) in identifying and analyzing the economic impacts of 
our rules. However, we can and should make even better use of 
Risk Fin’s economic expertise in our rulemaking. In fact, improving 
the agency’s economic analysis capabilities was one of my primary 
goals in creating Risk Fin in September 2009. My view continues 
to be that the goal of a revised process should be to capitalize on 
that expertise by making sure that our economic experts are in-
cluded at the earliest stages of policy development. This early in-
volvement will allow them to provide initial economic analyses to 
inform policy choices, and will better position them to perform any 
additional data gathering and analysis needed to help the Commis-
sion prepare more complete economic analyses of proposed rules. In 
short, we are committed to doing what is necessary to perform ro-
bust economic analyses in furtherance of effective rulemaking for 
our pending rule proposals. 
Q.2. SEC Commissioners Kathleen Casey and Troy Paredes issued 
a statement calling for rigorous economic analysis on the SEC staff 
study on Investment Advisers and Broker-Dealers. The two com-
missioners stated: 

Indeed, the study does not identify whether retail investors are systemati-
cally being harmed or disadvantaged under one regulatory regime as com-
pared to the other and, therefore, the study lacks a basis to reasonably con-
clude that a uniform standard or harmonization would enhance investor 
protection. 

Have you requested that the SEC staff follow-up on this request 
before considering any potential rule changes? 
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A.2. Yes. In light of the Commission’s concerns over the potential 
economic impact of any rulemaking under Section 913, I requested 
that a core team of economists from the Commission’s Division of 
Risk, Strategy and Financial Innovation study, among other things, 
available data pertaining to the standards of conduct in place 
under the existing broker-dealer and investment adviser regulatory 
regimes, including any data addressing Commissioners Casey’s and 
Paredes’ concerns. Since the Commission issued the study required 
by Section 913 of the Dodd-Frank Act (the ‘‘Study’’), staff has been 
reviewing public comments and meeting with interested parties to 
discuss their concerns and request additional data to inform the 
staff’s economic analysis. I believe investors would be well served 
by the Commission moving forward in a studied and measured 
way, taking into account the work of our team of economists and 
other staff, to consider a rule proposal to implement the staff’s rec-
ommendations to better protect investors as set forth in the Study. 
Q.3. One of the results of the recent securities subcommittee hear-
ing on swap execution facilities was a bipartisan agreement that 
the SEC and CFTC need to provide greater coordination and har-
monization to get the rules right. How do you intend to achieve 
harmonization between your two agencies on the treatment of re-
quest for quotes, block trades, and real time reporting? 
A.3. We are cognizant of the goal of harmonization of our rules 
with those of the CFTC in these and other areas under Title VII, 
to the extent practicable. In drafting the SEC’s rules relating to se-
curity-based swap execution facilities (‘‘SB SEFs’’) and trade report-
ing and dissemination for security-based swaps, SEC staff has met 
regularly with their counterparts at the CFTC. We have consulted 
extensively with CFTC staff and market participants as well, re-
garding Dodd-Frank Act implementation, and we continue to be 
guided by the objective of achieving consistent and comparable reg-
ulation, to the extent possible, as we move toward final rules. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR TOOMEY 
FROM MARY L. SCHAPIRO 

Q.1.a. The Office of Financial Research (OFR) along with FSOC 
member agencies will have access to significant amounts of propri-
etary and other sensitive information about financial institutions. 

• How do you plan to protect that information from unauthorized 
disclosures, leaks, hacking or someone who is trying to steal 
the data for competitive purposes? 

A.1.a. The SEC has invested in technologies to protect and monitor 
proprietary and otherwise sensitive data that resides on our sys-
tems and are transmitted to and from our systems. These tech-
nologies will allow the SEC to manage access to these data, prevent 
or detect changes and maintain an audit trail. Additional tech-
nology will allow the SEC to monitor when sensitive data are being 
sent out of, or retrieved from, its systems. 

The Dodd-Frank Act contemplates that the SEC will share cer-
tain of the data it gathers with the Office of Financial Research 
(OFR), Financial Stability Oversight Council (FSOC) and members 
of FSOC, and we expect that these agencies will each have their 
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own information technology systems and controls for protecting 
proprietary and otherwise sensitive data. Under Exchange Act sec-
tion 24(c) and rule 24c–1 thereunder, the SEC’s practice is to re-
quire ‘‘such assurances of confidentiality as the [SEC] deems appro-
priate’’ prior to sharing nonpublic information with other regu-
lators. 
Q.1.b. What processes are you developing to govern who has access 
to information, under what circumstances it will be shared and 
penalties for unauthorized disclosures? 
A.1.b. Under the Dodd-Frank Act, the SEC is required to collect in-
formation from hedge fund and other private fund advisers for 
FSOC’s use in monitoring systemic risk. In a joint release with the 
CFTC, the SEC recently adopted the new Form PF, which these 
advisers will use to report information regarding the funds they 
manage. The Dodd-Frank Act established heightened confiden-
tiality protections for this information, much of which is nonpublic. 
Reporting on Form PF will begin in the third quarter of 2012, 
though most advisers will not submit their initial reports until the 
spring of 2013. 

In advance of receiving Form PF data, SEC staff is working to 
design controls and systems for the use and handling of that data 
in a manner that reflects the sensitivity of these data and is con-
sistent with the confidentiality protections established in the Dodd- 
Frank Act. The SEC recently announced that the Financial Indus-
try Regulatory Authority (FINRA) will develop and maintain a fil-
ing system to receive Form PF data, and this system will be pro-
grammed with security features designed to limit access and main-
tain the confidentiality of these data. SEC staff is also studying 
whether multiple access levels can be established so that SEC em-
ployees are allowed only as much access as is reasonably needed 
in connection with their duties. 

The Dodd-Frank Act contemplates that Form PF data may be 
shared with other Federal agencies or with self-regulatory organi-
zations, in addition to FSOC, for purposes within the scope of their 
jurisdiction. In each case, the heightened confidentiality protections 
that the Act establishes for these data continue to apply when the 
data are shared. 

Unlike the data that the Dodd-Frank Act contemplates the Com-
mission will collect from hedge fund and other private fund advis-
ers for FSOC’s use in monitoring systemic risk, data with respect 
to transactions or positions in security-based swaps (‘‘SBS’’) will be 
collected and maintained by security-based swap data repositories 
(‘‘SDRs’’) that will register with the Commission under Title VII of 
the Dodd-Frank Act. In 2010, the Commission proposed rules im-
plementing the Dodd-Frank Act requirement for SDRs to maintain 
the privacy of SBS transaction information. In particular, the Com-
mission’s proposed rules would require SDRs to establish and 
maintain safeguards, policies and procedures reasonably designed 
to prevent the misappropriation or misuse of confidential informa-
tion, material nonpublic information, and intellectual property, in-
cluding limiting access to such information and intellectual prop-
erty by associated persons of SDRs. The Commission’s proposed 
rules also would require an SDR to establish, maintain, and en-



161 

force policies and procedures designed to ensure its automated sys-
tems have adequate levels of security. 

In addition, the Dodd-Frank Act authorizes SDRs, on a confiden-
tial basis pursuant to Section 24 of the Exchange Act, upon request 
and after notifying the Commission, to make available to the FSOC 
and certain other U.S. and foreign regulators all data obtained by 
the SDR, including individual counterparty trade and position 
data. The Act requires SDRs to obtain a written agreement from 
the FSOC or regulator stating that it shall abide by the confiden-
tiality requirements described in Section 24 relating to the infor-
mation on security-based swap transactions that is provided and an 
agreement to indemnify the SDR and the Commission for any ex-
penses arising from litigation relating to the information provided 
under Section 24. Commission staff is contemplating alternatives to 
provide the FSOC (and other appropriate authorities) with access 
to SBS data collected and maintained by SDRs, subject to assur-
ances of confidentiality as required by Section 24. 
Q.1.c. What processes are in place now to protect systemic risk in-
formation that the SEC and CFTC have proposed to begin col-
lecting early next year? 
A.1.c. As noted above, in a joint release with the CFTC, the SEC 
recently adopted Form PF to collect systemic risk information from 
hedge fund and other private fund advisers. Reporting on Form PF 
will begin in the third quarter of 2012, though most advisers will 
not submit their initial reports until the spring of 2013. In prepara-
tion for these filings, the SEC is working with FINRA to develop 
the Form PF filing system, including programming it to reflect the 
heightened confidentiality protections created for Form PF filing 
information under the Dodd-Frank Act and allow for secure access 
by FSOC and other regulators as permitted under the Dodd-Frank 
Act. 

Certain aspects of the Form PF reporting requirements will also 
help to mitigate the potential risk of inadvertent or improper dis-
closure. For instance, because data on Form PF generally could 
not, on its own, be used to identify individual investment positions, 
the ability of a competitor to use Form PF data to replicate a trad-
ing strategy or trade against an adviser is limited. In addition, the 
deadlines for filing Form PF have, in most cases, been significantly 
extended from the proposal, meaning that the filings will generally 
contain less current, and therefore less sensitive, data. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR SHELBY 
FROM GARY GENSLER 

Q.1. Along with the FHFA and HUD, each of you had a hand in 
writing the proposed risk retention rule. Dodd-Frank exempted 
FHA-insured loans from these risk retention requirements. How-
ever, the proposed QRM section of the rule does not exempt loans 
insured by private mortgage insurance. 

• As private mortgage insurance and FHA are sometimes direct 
competitors, are any of you concerned that Dodd-Frank’s risk 
retention requirements may shift more business toward FHA 
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at a time when many experts believe that it should be trying 
to reduce its market share? 

A.1. The question is most appropriately answered by others on the 
panel. 
Q.2. Over a month ago, the Inspectors General from each of your 
agencies released reports that deepened my concern your agencies 
are not undertaking the type of economic analysis that is necessary 
to reveal how Dodd-Frank will affect our economy. 

What specific steps have each of you taken, in response to the 
IG reports, to improve the amount and type of analysis that your 
agencies are conducting in implementing Dodd-Frank? 
A.2. The Administrative Procedure Act (APA) requires the CFTC to 
provide notice and an opportunity to comment before finalizing 
rules that will impose new obligations on any person or group of 
persons. The CFTC considers all of the comments it receives to in-
form its final rulemaking. To ensure that its final rulemakings 
have reasoned bases, the CFTC and its staff review all estimates 
of costs and benefits that are received from commenters and any 
data supporting them. This enables the Commission to adopt rules 
as required by the Dodd-Frank Act while ensuring that they do not 
impose unnecessary costs on market participants and the public. 

Through meetings with industry and the public and through the 
receipt of public comments, the Commission obtained the views of 
informed parties to improve its understanding of costs and benefits 
before many of the CFTC’s more significant Dodd-Frank 
rulemakings to date were proposed. CFTC staff has hosted public 
roundtables to assist in preparation of proposed rules in line with 
industry practices. This has allowed us to mitigate compliance 
costs whenever possible, while fulfilling the CFTC’s obligation to 
promote market integrity, reduce risk and increase transparency 
under the Dodd-Frank Act. Information about each of these meet-
ings, as well as full transcripts of the roundtables, is available on 
the CFTC’s Web site and has been factored into applicable 
rulemakings. 

On May 13, 2011, the Commission’s Chief Economist and Gen-
eral Counsel jointly issued guidance to CFTC rulemaking teams. 
Under that guidance, the Office of the Chief Economist (OCE) as-
signs a staff person to each rulemaking team to provide quan-
titative and qualitative input on costs and benefits of the final rule-
making. Under the guidance, the OCE representative employs price 
theory economics or similar methodology to assess associated costs 
and benefits. 

CFTC economists have been playing an integral role in the for-
mation and analysis of cost-benefit considerations. The Commission 
is dedicated to maintaining the integrity and functioning of deriva-
tives markets without imposing undue burdens on market partici-
pants and the broader economy. 
Q.3. Chairman Gensler, this month the CFTC has adopted a num-
ber of final rules under Dodd-Frank. Some of these rules use the 
terms ‘‘swap,’’ ‘‘swap dealer,’’ and ‘‘major swap participant.’’ Dodd- 
Frank directed the CFTC to adopt a rule further defining these 
terms. The CFTC has not done this yet. 
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How can you adopt final rules that apply to people and products 
that you have yet to define? 
A.3. In December 2010, the CFTC and the SEC jointly issued a 
proposed rule to further define the terms ‘‘swap dealer’’ and ‘‘secu-
rity-based swap dealer’’ as well as ‘‘major swap participant’’ and 
‘‘major security-based swap participant.’’ In May, the agencies 
jointly proposed rules further defining products covered by Title 
VII of the Dodd-Frank Act. With the substantial completion of the 
proposal phase of rule-writing, the public earlier this summer had 
the opportunity to review the whole mosaic of proposed rules. The 
CFTC reopened or extended comment periods for most of our pro-
posed rules for an additional 30 days—allowing the public to sub-
mit comments after seeing the entire mosaic at once. 
Q.4. Chairman Gensler, two of your fellow Commissioners ex-
pressed their frustration at the CFTC’s rush to get final rules done 
without a plan for getting them done in a logical manner. In your 
testimony, you state that you want public input on implementation, 
but do not mention anything about a sensible plan for finalizing 
the rules. 

Why are you ignoring the pleas of your colleagues for a public 
plan for rule adoption? 
A.4. The Dodd-Frank Act provides the Commission with ample 
flexibility to phase in implementation of requirements. The CFTC 
and SEC staff held roundtables on May 2 and 3, 2011, on this issue 
and have solicited comments from the public regarding such con-
cerns. This important input informs the final rulemaking process. 

We’ve also reached out broadly on what we call ‘‘phasing of im-
plementation,’’ which is the timeline for rules to take effect for var-
ious market participants. This is critically important so that mar-
ket participants can take the time now to plan for new oversight 
of this industry. 

On September 8, the Commission approved two proposed 
rulemakings seeking additional public comment on the implemen-
tation phasing of swap transaction compliance that will affect the 
broad array of market participants. The proposed rulemakings pro-
vide the public an opportunity to comment on compliance schedules 
applying to core areas of Dodd-Frank reform. One proposal would 
provide greater clarity to market participants regarding the time-
frame for bringing their swap transactions into compliance with 
the clearing and trade execution requirements. The second proposal 
approved on September 8 would provide greater clarity to swap 
dealers and major swap participants regarding the timeframe for 
bringing their swap transactions into compliance with new docu-
mentation and margining rules. These proposed rules will make 
the market more open and transparent while giving market partici-
pants adequate time to comply. Their purpose is to help facilitate 
an orderly transition to a new regulatory environment for swaps. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR CRAPO 
FROM GARY GENSLER 

Q.1. The SEC proxy access rule is the first Dodd-Frank rule that 
has been successfully challenged in the courts for failing to ade-
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quately analyze its economic costs and benefits. In the unanimous 
decision to vacate the rule, U.S. Circuit Judge Douglas Ginsburg 
wrote: 

The commission inconsistently and opportunistically framed the costs and 
benefits of the rule; failed adequately to quantify the certain costs or to ex-
plain why those costs could not be quantified; neglected to support its pre-
dictive judgments; contradicted itself; and failed to respond to substantial 
problems raised by commenters. 

How do you intend to ensure that the rules that your agency 
adopts under Dodd-Frank are supported by rigorous economic anal-
ysis? 
A.1. The Commission takes very seriously the consideration of costs 
and benefits of the rules it considers under the Dodd-Frank Act as 
required under section 15(a) of the Commodity Exchange Act. The 
economic costs and benefits associated with regulations, especially 
as they pertain to commenters’ concerns, are of utmost importance 
in the Commission’s deliberation and determination of final rules. 

As noted in the guidance for cost-benefit considerations for final 
rules memorandum to rulemaking teams from the Chief Economist 
and General Counsel dated May 13, 2011, the rulemakings will in-
volve quantified costs and benefits to the extent it is reasonably 
feasible and appropriate. For rules that do not have quantifiable 
costs, the Commission seeks to explain why such costs are not 
quantifiable and to explain the reasoning and supportive expla-
nation of its predictive judgments using qualitative measures. 

The Commission further recognizes the significance of meaning-
ful issues raised by commenters regarding costs or benefits and 
takes those comments seriously as it is working on final rules. For 
those comments which persuade the Commission to modify its pro-
posed rule, the Commission seeks to explain why the proposed al-
ternative more effectively furthers the goal(s) of the statute in light 
of the section 15(a) factors, not only in the cost-benefit section but 
throughout the rule’s preamble. In contrast, for those comments 
which do not persuade the Commission to modify its proposed rule, 
the Commission seeks to explain its adoption of the proposed rule 
as the most effective means to further the goal(s) of the statue in 
light of section 15(a). The Commission seriously considers com-
menters’ concerns regarding costs or benefits and evaluates the al-
ternatives presented. 

Through the Commission’s rulemaking process and its cost-ben-
efit considerations, the agency is committed to enhancing market 
transparency, which will improve the integrity of the derivatives 
market without imposing unwarranted costs on the marketplace or 
financial system. 
Q.2.a. Chairman Schapiro testified that we must continue to evalu-
ate carefully the international implications of Title VII. 

Rather than deal with these implications piecemeal, we intend to address 
the relevant international issues holistically in a single proposal. The publi-
cation of such a proposal would give investors, market participants, foreign 
regulators, and other interested parties an opportunity to consider as an in-
tegrated whole our proposed approach to the registration and regulation of 
foreign entities engaged in cross-border transactions involving U.S. parties. 

Do you intend to coordinate with SEC on ,this single proposal for 
the purpose of assuring regulatory consistency and comparability? 
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A.2.a. The CFTC’s 31 Dodd-Frank staff rulemaking teams and the 
Commissioners are all working closely with the SEC and all fellow 
regulators. CFTC staff have held more than 600 meetings with 
their counterparts at other agencies and have hosted numerous 
public roundtables with staff from other regulators to benefit from 
the open exchange of ideas. Commission staff will continue to en-
gage with their colleagues at the SEC and other agencies as we 
proceed to develop and consider final rules and ensure harmoni-
zation among agencies. Our international counterparts also are 
working to implement needed reform. We are actively consulting 
and coordinating with international regulators to promote robust 
and consistent standards and to attempt to avoid conflicting re-
quirements in swaps oversight. Section 722(d) of the Dodd-Frank 
Act states that the provisions of the Act relating to swaps shall not 
apply to activities outside the United States unless those activities 
have ‘‘a direct and significant connection with activities in, or effect 
on, commerce’’ of the United States. We are developing a plan for 
application of 722(d) and are hoping to seek public input this fall. 
The Commission will continue to coordinate closely with the SEC 
and fellow regulators. 
Q.2.b. Will you submit proposed rules on the application of Title 
VII rulemakings to inter-affiliate transactions, which are necessary 
for sound risk managements of global financial firms? In European 
markets, the treatment of inter-affiliate transactions may be dif-
ferent than the U.S. approach. How will global firms implement 
these conflicting regulatory requirements? 
A.2.b. The CFTC’s proposed rulemaking (jointly with the SEC) to 
further define the term ‘‘swap dealer’’ includes a discussion of how 
swaps between affiliates would be considered when determining if 
one of the affiliates is a swap dealer and specifically seeks public 
comment on that topic. The proposal does note that one hallmark 
of the definition that refers to holding oneself out as a dealer is 
that the entity has considerable interaction with unaffiliated 
counterparties. 

The CFTC has received comments in response to various pro-
posed rulemakings and advance notices of proposed rulemaking 
that raise questions regarding whether and to what extent inter- 
affiliate transactions should be subject to the clearing, trading and/ 
or reporting requirements of the Dodd-Frank Act. 

The Commission will take into account all comments it has re-
ceived in determining further action. 
Q.3. One of the results of the recent securities subcommittee hear-
ing on swap execution facilities was a bipartisan agreement that 
the SEC and CFTC need to provide greater coordination and har-
monization to get the rules right. How do you intend to achieve 
harmonization between your two agencies on the treatment of re-
quest for quotes, block trades, and real-time reporting? 
A.3. The CFTC and SEC consult and coordinate extensively to har-
monize our rules to the greatest extent possible. These continuing 
efforts began with the enactment of the Dodd-Frank Act. This close 
coordination will continue and will benefit the rulemaking process. 

With regard to the SEF rulemakings, the CFTC’s proposed rule 
would provide all market participants with the ability to execute or 
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trade with other market participants. It will afford market partici-
pants with the ability to make firm bids or offers to all other mar-
ket participants. It also will allow them to make indications of in-
terest—or what is often referred to as ‘‘indicative quotes’’—to other 
participants. Furthermore, it will allow participants to request 
quotes from other market participants. These methods will provide 
hedgers, investors and Main Street businesses the flexibility to 
trade using a number of methods, but also the benefits of trans-
parency and more market competition. The proposed rule’s ap-
proach is designed to implement Congress’ mandate for a competi-
tive and transparent price discovery process. 

The proposal also allows participants to issue requests for 
quotes, with requests distributed to a minimum number of other 
market participants. For block transactions, swap transactions in-
volving nonfinancial end-users, swaps that are not ‘‘made available 
for trading’’ and bilateral transactions, market participants can get 
the benefits of the swap execution facilities’ greater transparency 
or, if they wish, choose execution by voice or other means of trad-
ing. 

In December 2010, the CFTC published a notice of proposed rule-
making regarding real-time public reporting of swap transaction 
data. The proposal would implement a new framework for the real- 
time public reporting of swap transactions and pricing data for all 
swap transactions. Additionally, the proposed rules address the ap-
propriate minimum size and time delay relating to block trades on 
swaps and large notional swap transactions. 

In the futures world, the law and historical precedent is that all 
transactions are conducted on exchanges, yet in the swaps world 
many contracts are transacted bilaterally. While the CFTC will 
continue to coordinate with the SEC to harmonize approaches, the 
CFTC also will consider matters associated with regulatory arbi-
trage between futures and swaps. The Commission has received 
public comments on its SEF rule and is evaluating those comments 
in developing a final rule. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR TOOMEY 
FROM GARY GENSLER 

Q.1. The CFTC recently released data showing that well over 90 
percent of daily futures trading volume in the most popular prod-
ucts comes from ‘‘day trading’’ accounts, not from ‘‘large traders.’’ 
For example, only 5.5 percent of crude trading volume on the New 
York Mercantile Exchange involved net changes in large traders’ 
positions. 

How will the CFTC’s proposed position limits reduce volatility in 
the markets, given that the proposed limits will only impact large 
traders and not the active day traders that are actually affecting 
the long-term equilibrium of the futures markets? 
A.1. The proposed rule would establish uniform position limits and 
related requirements for all economically equivalent derivatives for 
physical commodities. Without position limits, a leveraged market 
participant can take a very large speculative position across mul-
tiple venues. The proposed position limit framework would reduce 
the ability of such leveraged entities to take such positions. In de-



167 

veloping the CFTC’s proposed position limits rule, the agency ad-
hered to Section 4a(a)(3) of the CEA—position limits are to address 
excessive speculation and market manipulation, while taking into 
consideration the need to protect market liquidity for bona fide 
hedgers and price discovery. However, the proposed position limit 
framework would not impose restrictions on trading activity and, 
thus, would not restrict active day traders who do not maintain 
large positions. 
Q.2. A number of market participants have expressed concerns re-
lated to the implementation of the derivative title of Dodd-Frank. 
Many experts have suggested that the lack of logical order to the 
rulemaking process and the lack of final definitions for key terms 
like ‘‘swap’’ and ‘‘swap dealer’’ have created a lack of confidence in 
the new regulatory regime being established by the CFTC. Can you 
update the Committee on how you are going to sequence these 
rules so that the market can adjust to these changes? 
A.2. The Dodd-Frank Act provides the Commission with ample 
flexibility to phase in implementation of requirements. The CFTC 
and SEC staff held roundtables on May 2 and 3, 2011, on this issue 
and have solicited comments from the public regarding such con-
cerns. This important input informs the final rulemaking process. 

We’ve also reached out broadly on what we call ‘‘phasing of im-
plementation,’’ which is the timeline for rules to take effect for var-
ious market participants. This is critically important so that mar-
ket participants can take the time now to plan for new oversight 
of this industry. 

On September 8, the Commission approved two proposed 
rulemakings seeking additional public comment on the implemen-
tation phasing of swap transaction compliance that will affect the 
broad array of market participants. The proposed rulemakings pro-
vide the public an opportunity to comment on compliance schedules 
applying to core areas of Dodd-Frank reform. One proposal would 
provide greater clarity to market participants regarding the time-
frame for bringing their swap transactions into compliance with 
the clearing and trade execution requirements. The second proposal 
approved on September 8 would provide greater clarity to swap 
dealers and major swap participants regarding the timeframe for 
bringing their swap transactions into compliance with new docu-
mentation and margining rules. These proposed rules will make 
the market more open and transparent while giving market partici-
pants adequate time to comply. Their purpose is to help facilitate 
an orderly transition to a new regulatory environment for swaps. 

Also on September 8, the Commission released an outline of final 
rules to be considered in the remainder of 2011 and next year. 
Q.3. The Office of Financial Research (OFR) along with FSOC 
member agencies will have access to significant amounts of propri-
etary and other sensitive information about financial institutions. 

• How do you plan to protect that information from unauthorized 
disclosures, leaks, hacking or someone who is trying to steal 
the data for competitive purposes? 
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• What processes are you developing to govern who has access 
to information, under what circumstances it will be shared and 
penalties for unauthorized disclosures? 

• What processes are in place now to protect systemic risk infor-
mation that the SEC and CFTC have proposed to begin col-
lecting early next year? 

A.3. The CFTC protects information from unauthorized access and 
improper use through comprehensive administrative, technical and 
physical security measures in compliance with the Federal Infor-
mation Security Management Act (FISMA) and the Privacy Act of 
1974. The CFTC’s technical security measures include restricted 
computer access, required use of strong passwords that are fre-
quently changed, encryption for certain data types and transfers, 
and regular review of security procedures and best practices to en-
hance security. Physical measures include restrictions on building 
access to authorized individuals and maintenance of records in 
lockable offices and filing cabinets. Administrative measures in-
clude: a strong security and privacy governance structure, policies 
and procedures for safeguarding confidential information and im-
mediately reporting incidents of actual or suspected loss or com-
promise of information, annual mandatory training for all CFTC 
personnel, clearly defined roles for personnel with security and pri-
vacy responsibilities, and appropriate background checks for per-
sonnel with access to sensitive confidential information. 

CFTC information may be shared with the FSOC and OFR in ac-
cordance with Section 112(d) of the Dodd-Frank Act and the Pri-
vacy Act of 1974. Such information may be shared with the FSOC 
and OFR as necessary to monitor the financial services market-
place to identify potential risks to the financial stability of the 
United States or to otherwise carry out any of the provisions of 
Title I of the Dodd-Frank Act. The CFTC is working closely with 
the FSOC, OFR, and other member agencies to assure compliance 
with the requirements to maintain the confidentiality of data, in-
formation, and reports submitted under Title I. Penalties for unau-
thorized disclosure include disciplinary action, civil and criminal 
penalties. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR SHELBY 
FROM JOHN WALSH 

Q.1. Some analysts have suggested that the availability of mort-
gage credit is likely to be restricted as a result of Dodd-Frank. Spe-
cifically, they point to the interaction of laws and regulations such 
as the new Qualified Residential Mortgage (QRM) and Qualified 
Mortgage (QM) standards, as well as changes to the Home Owner-
ship Equity Protection Act (HOEPA) triggers. 

Are any of you concerned about how these regulations may ad-
versely impact the availability of credit? If so, can these difficulties 
be handled administratively, or do they require legislative solu-
tions? 
A.1. The QRM and QM provisions of Dodd-Frank are related in 
that they are both designed to address problems that led to the 
mortgage crisis, albeit in different ways, and both could impact 
credit availability depending on the form of the final rules. 
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We have received comment letters on the proposed risk retention 
rules that argue that the combination of changes to mortgage 
standards required by Dodd-Frank (the QRM and QM provisions) 
and changes to HOEPA triggers and coverage may cause lenders 
to restrict their residential mortgage lending. The thrust of the ar-
gument is that, in order to avoid strict TILA liability and to be eli-
gible for the exemption from the Dodd-Frank risk retention re-
quirement, lenders will have a strong incentive to make only those 
mortgages that meet the criteria that satisfy both standards so the 
loan is both QRM- and QM-compliant, without becoming subject to 
HOEPA restrictions. 

The QRM and QM rules have not yet been finalized. The rule-
making agencies for the QRM standard are the OCC, Federal Re-
serve, FDIC, SEC, HUD and FHFA. For the QM standard, only the 
Consumer Financial Protection Bureau (CFPB) has rulemaking au-
thority. It will be critically important that these two rulemaking 
initiatives are coordinated so that the net end result is not an un-
necessary impediment to credit availability for credit-worthy bor-
rowers. 
Q.2.a. A number of studies that purport to examine the tradeoff be-
tween increased bank capital and economic growth have been con-
ducted by bankers, regulators, and academics. Some of these stud-
ies argue that increasing bank capital standards will result in sub-
stantially lower economic growth. Others argue that the tradeoffs 
are very small, and some argue that there is no tradeoff. 

Do we face a tradeoff between increased bank capital and eco-
nomic growth? 
A.2.a. As the question indicates, there are many studies on either 
side of this issue. The tradeoff in which increases in bank capital 
beyond some level constrains economic activity and growth cer-
tainly is a complex question, but one that should not be ignored 
when setting standards for minimum regulatory capital. 
Q.2.b. Which specific studies led you to that conclusion? 
A.2.b. The possibility of a tradeoff follows from two bodies of eco-
nomic research: one concluding that bank capital and capital re-
quirements affect bank lending, and a second concluding that bank 
lending affects real economic activity. 

With regard to the first of these—the connection between capital 
and lending theoretical analyses such as Diamond and Rajan 
(2000) demonstrate that an increase in capital requirements can re-
sult in a withdrawal of credit from some borrowers and an increase 
in the price of credit for others.1 VanHoose (2007) summarizes the 
theoretical work.2 These theoretical predictions are supported by 
real-world empirical studies. For example, Peek and Rosengren 
(1995) identify a significant relationship between regulatory capital 
requirements and lending.3 They find that increases in required 
bank capital not only cause bank loan portfolios to shrink, but have 
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a pronounced effect on the flow of new bank credit; they note that 
‘‘a large share of the shrinkage occurs in the bank-dependent loan 
category’’ (such as small businesses) and that ‘‘this shrinkage is not 
only statistically, but economically, significant’’ (Peek and 
Rosengren, p. 691). Note that recent proposals for a ‘‘countercyclical 
capital buffer’’ from the Basel Committee on Banking Supervision 
presume the existence of this type of connection between capital 
standards and bank credit. 

An extensive body of macroeconomic research demonstrates that 
a reduction in bank credit can affect economic activity. This lit-
erature generally addresses the role of bank credit as an important 
channel for the transmission of the effects of monetary policy, and 
includes Bernanke (1983), Bernanke and Blinder (1988), and many 
others.4 Research in this area frequently finds that the primary im-
pact of this channel is on small firms with limited access to capital 
markets—a reduction in bank credit leaves such firms with few al-
ternative sources of funding, and forces them to scale back, with 
negative consequences for broad measures of real economic activity. 
Q.2.c. Several prominent academics have argued that banks could 
be required to maintain equity capital ratios as high as 15 percent, 
or even 25 percent, of total assets (not risk-weighted assets) with-
out adversely affecting economic growth. Do you agree with them? 
Please explain. 
A.2.c. It is important to note that the academic community itself 
is far from unified on this issue. A paper that has received signifi-
cant popular attention is a manuscript by Admati et al (2011), ar-
guing that banks could be required to hold much more capital with 
little economic cost.5 However, for a critical discussion of that 
paper by a leading banking scholar, see Flannery (2011); Flannery 
concludes that while Admati et al make many valid points, ‘‘the 
analysis fails to provide suitable guidance for the ongoing debate 
about how much capital is sufficient.6 Given the lack of agreement 
within academia, it would be dangerous to make significant 
changes to policy without more careful analysis and consideration 
of all available evidence. 
Q.3. Along with the FHFA and HUD, each of you had a hand in 
writing the proposed risk retention rule. Dodd-Frank exempted 
FHA-insured loans from these risk retention requirements. How-
ever, the proposed QRM section of the rule does not exempt loans 
insured by private mortgage insurance. 

As private mortgage insurance and FHA are sometimes direct 
competitors, are any of you concerned that Dodd-Frank’s risk reten-
tion requirements may shift more business toward FHA at a time 
when many experts believe that it should be trying to reduce its 
market share? 
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A.3. As you note, the statute itself, and not the proposed rule, ex-
empts the FHA from risk retention, presumably because the FHA 
has the power to set its own underwriting standards to control its 
risk exposure under the FHA’s guarantee. While private mortgage 
insurers and the FHA both guarantee higher loan-to-value ratio 
loans, it is difficult to say they are direct competitors. The FHA’s 
underwriting standards cover higher loan-to-value ratios than typi-
cally are covered by private mortgage insurers at a comparable pre-
mium cost to the borrower. 

To include private mortgage insurance in the QRM criteria, the 
statute requires the Agencies to determine that it lowers the risk 
of default. Private mortgage insurance clearly has the benefit of re-
ducing the risk of loss to investors in the event of default, but this 
is a separate question from whether it reduces the risk of default 
in the first place. The OCC will be interested in information pro-
vided by commenters on this topic, and the data they have pro-
vided. 
Q.4. Over a month ago, the Inspectors General from each of your 
agencies released reports that deepened my concern your agencies 
are not undertaking the type of economic analysis that is necessary 
to reveal how Dodd-Frank will affect our economy 

What specific steps have each of you taken, in response to the 
IG reports, to improve the amount and type of analysis that your 
agencies are conducting in implementing Dodd-Frank? 
A.4. On June 13, 2011, the Department of the Treasury’s Office of 
Inspector General (IG) issued a report on the economic analyses 
performed by the OCC with respect to three rules that imple-
mented provisions of Dodd-Frank. The IG report was positive in its 
findings and identified a few issues that we are addressing. Specifi-
cally, the report summarized its conclusions as follows: 

In brief, we found that OCC has processes in place to ensure that required 
economic analyses are performed consistently and with rigor in connection 
with its rulemaking authority. Furthermore, we found that those processes 
were followed for the three proposed rules we reviewed. 

The report also recommended that the OCC develop procedures 
to facilitate coordination among the groups calculating administra-
tive burden for various analyses and to update the OCC’s internal 
rulemaking guidance to reflect statutory and other changes from 
the last version. 

In response to the IG report, the OCC has updated its Guide to 
OCC Rulemaking Procedures, which provides guidance to staff in-
volved in the rulemaking process, to assist further coordination 
among the OCC groups addressing burdens for applicable regu-
latory analyses. The regulatory handbook will be made available to 
all departments in the OCC that work on rulewriting projects. This 
update includes changes to reflect recent statutory amendments. 

RESPONSE TO WRITTEN QUESTION OF SENATOR CRAPO 
FROM JOHN WALSH 

Q.1. The SEC proxy access rule is the first Dodd-Frank rule that 
has been successfully challenged in the courts for failing to ade-
quately analyze its economic costs and benefits. In the unanimous 
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decision to vacate the rule, U.S. Circuit Judge Douglas Ginsburg 
wrote: 

The commission inconsistently and opportunistically framed the costs and 
benefits of the rule; failed adequately to quantify the certain costs or to ex-
plain why those costs could not be quantifIed; neglected to support its pre-
dictive judgments; contradicted itself; and failed to respond to substantial 
problems raised by commenters. 

How do you intend to ensure that the rules that your agency 
adopts under Dodd-Frank are supported by rigorous economic anal-
ysis? 
A.1. The OCC currently conducts economic analyses, as applicable, 
under the Unfunded Mandates Act, Regulatory Flexibility Act, and 
Congressional Review Act. Our Policy Analysis Division has estab-
lished procedures to address situations where the OCC is required 
to conduct an economic analysis. These procedures have been incor-
porated into revisions to the Guide to OCC Rulemaking Procedures 
and include, among other things, specific steps for preliminary im-
pact assessments and the relevant statutory standards for review. 
These procedures also address coordination with other relevant 
OCC divisions involved in the rulewriting process. 

RESPONSE TO WRITTEN QUESTIONS OF SENATOR TOOMEY 
FROM JOHN WALSH 

Q.1. Under the proposed rule, loans insured by FHA are automati-
cally exempt from the risk retention requirements. However, loans 
insured by private mortgage insurance, the private sector alter-
native to FHA, are not. Over the past 3 years, private mortgage in-
surers, using private capital, have blunted the loss of taxpayer dol-
lars by absorbing approximately $25 billion in foreclosure losses 
that would have otherwise been borne by taxpayers. Meanwhile, 
taxpayers are on the hook for over $1 trillion in loans purchased 
by Fannie Mae and Freddie Mac and insured by FHA. Shouldn’t 
the risk retention rule be designed to minimize taxpayer exposure 
by increasing the role of private capital by including loans insured 
by private mortgage insurance in the QRM definition? 
A.1. As you know, the statute itself, and not the proposed rule, ex-
empts the FHA from risk retention, presumably because the FHA 
has the power to set its own underwriting standards to control its 
risk exposure under the FHA’s guarantee. To include private mort-
gage insurance in the QRM criteria, the statute requires the Agen-
cies to determine that it lowers the risk of default. Private mort-
gage insurance clearly has the benefit of reducing the risk of loss 
to investors in the event of default, but this is a separate question 
from whether it reduces the risk of default in the first place. The 
OCC will be interested in information provided by commenters on 
this topic, and the data they have provided. 
Q.2.a. The Office of Financial Research (OFR) along with FSOC 
member agencies will have access to significant amounts of propri-
etary and other sensitive information about financial institutions. 

How do you plan to protect that information from unauthorized 
disclosures, leaks, hacking or someone who is trying to steal the 
data for competitive purposes? 
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A.2.a. There is a Memorandum of Understanding (MOU) in place 
between the FSOC and its members to address the sharing and 
treatment of nonpublic information in connection with the Dodd- 
Frank functions and activities of the FSOC or the OFR. The MOU 
was drafted to insure the protection of the sensitive, nonpublic in-
formation that will be potentially shared with the FSOC, the OFR 
and among members of the FSOC. The MOU sets forth the fol-
lowing general principles: (1) any data, information or reports 
shared among the Parties in connection with the functions and ac-
tivities of the FSOC or OFR are ‘‘nonpublic information;’’ (2) Any 
nonpublic information transferred from one party to another under 
the MOU shall not be disclosed by the receiving party other than 
as permitted by the MOU; (3) nonpublic information may be shared 
internally by a receiving party only on a need-to-know basis; (4) 
any official, employee or individual under the supervision of the re-
ceiving party must be advised that as a condition of their access 
to the nonpublic information, they must be advised of and bound 
by the terms of the MOU and must comply with its terms; (5) non-
public information may not be shared by a receiving party with any 
third party without the written permission of the providing party, 
except under limited circumstances provided in the MOU; (6) the 
receiving parties must take all steps reasonably necessary to pre-
serve, protect, and maintain all privileges and claims of confiden-
tiality related to nonpublic information subject to the MOU; (7) the 
parties intend that sharing of nonpublic information pursuant to 
the MOU does not constitute public disclosure nor a waiver of con-
fidentiality or any applicable privilege; and, (8) any nonpublic infor-
mation provided to a receiving party under the MOU remains non-
public and confidential even if the receiving party is no longer a 
party to the MOU or the MOU is terminated as to all parties. 

Additionally, the MOU places certain notice and cooperation re-
quirements on the parties in the event of a FOIA request, subpoena 
or other request to a receiving party by a third party for nonpublic 
information not belonging to that receiving party. The OCC may 
share nonpublic supervisory information with the FSOC, OFR and 
member agencies pursuant to confidentiality provisions in the 
MOU. 

The OCC also has robust internal security measures already in 
place for the protection of sensitive and proprietary information. 
The OCC routinely uses and protects information that is similar to 
what the OCC may receive in the context of FSOC activities. Such 
information includes, but is not limited to documents, records, 
data, and information created or used by the OCC in the course of 
conducting official business. 

The OCC utilizes the security standards established by the Fed-
eral Interagency Security Committee (ISC) to choose the location of 
its offices and the minimum physical security posture that will be 
implemented for each facility. Access to each OCC office is strictly 
controlled with each of OCC’s primary facilities being protected by 
a combination of security guards, Homeland Security Presidential 
Directive-12 compliant physical access control systems, intrusion 
detection alarms, closed circuit television monitoring and strict 
physical security policies and procedures. 
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Every employee and contractor granted employee-like access to 
OCC facilities or information assets undergoes a comprehensive 
background investigation for suitability that must be favorably ad-
judicated. All visitors to OCC facilities are required to be escorted 
at all times and areas containing sensitive information assets or 
equipment such as file rooms or Local Area Network (LAN) rooms 
are protected by access control systems and other protective meas-
ures such as locked cages. 

The OCC maintains a comprehensive Information Security Pro-
gram that was created in response to Federal and departmental di-
rectives, as well as to meet its fiduciary responsibilities to its cus-
tomers to protect the confidentiality, integrity and availability of its 
information and supporting technology. In support of this objective, 
the OCC Information Security Program: Policies, Standards, and 
Required Controls document establishes comprehensive, uniform 
information security policies and standards, that are implemented 
through a combination of management, operational, and technical 
controls. The policies and standards in this handbook augment na-
tional and Treasury directives, adapt them to OCC’s specific cir-
cumstances, and where warranted, supply additional direction. 
Taken together, the policies, standards, controls, and roles and re-
sponsibilities presented in the handbook represent a comprehensive 
and uniform approach to protecting against loss, misuse, unauthor-
ized access, and unauthorized modification of information and in-
formation systems essential to the OCC’s mission. 

The OCC prohibits unauthorized access to or use of its sensitive 
information and information resources. Only OCC-authorized users 
are allowed to access sensitive information and access to that infor-
mation is only granted on a need-to-know basis. Prior to being 
granted access to sensitive information, all OCC employees and 
contractors must sign a nondisclosure statement and satisfactorily 
complete a security and privacy awareness training session. 

The OCC maintains a Computer Incident Response Center 
(CIRC) that constantly monitors OCC networks and computers to 
detect, prevent and respond to external attacks and operate anti- 
virus systems. In addition, every OCC computer hard drive is 
encrypted to prevent unauthorized access to sensitive information 
on the drives and the OCC maintains the ability to remotely send 
a freeze signal to any OCC computer that falls into the wrong 
hands or a wipe signal to completely erase the contents of the hard 
drive. The OCC also utilizes an application that automatically 
encrypts any portable storage media, such as memory sticks or ex-
ternal drives that is plugged into an OCC computer to ensure the 
protection of any sensitive information transferred to the portable 
device. 
Q.2.b. What processes are you developing to govern who has access 
to information, under what circumstances it will be shared and 
penalties for unauthorized disclosures? 
A.2.b. The OCC has developed the internal security processes de-
scribed above to control who has access to information. The MOU 
described above also addresses who has access to information 
shared with the OFR, FSOC or FSOC member agencies. In addi-
tion, the OCC also has robust internal policies and procedures, as 



175 

well as regulations (12 C.F.R. Part 4) in place which govern the 
sharing of nonpublic OCC information, as well as nonpublic third- 
party information in the possession of the OCC. The OCC’s delega-
tions and policies require that the decisionmaking be made at a 
high-level when the OCC discloses or shares nonpublic information. 
Nonpublic OCC information may only be disclosed in consultation 
with the OCC’s law department and in accordance with applicable 
law, including 12 C.F.R. Part 4. Nonpublic third-party information 
in the possession of the OCC may only be disclosed with the ex-
press consent of the OCC’s First Senior Deputy Comptroller and 
Chief Counsel or her designee, and in accordance with applicable 
law (with certain exceptions where the law requires disclosure). 
Part 4 specifically prohibits the unauthorized disclosure of non-
public OCC information by anyone who is granted access to the in-
formation, and by any OCC employee. There are numerous statu-
tory civil and criminal penalties in place for the unauthorized dis-
closures of nonpublic information. Perhaps most relevant in this 
context is 18 U.S.C. § 641, which provides that, among other 
things, anyone who without authority conveys a record belonging 
to an agency of the United States may be subject to fines or impris-
onment. 
Q.2.c. What processes are in place now to protect systemic risk in-
formation that the SEC and CFTC have proposed to begin col-
lecting early next year? 
A.2.c. It is our understanding that the CFTC and SEC are cur-
rently in the process of developing rules governing data collection. 
We defer to those agencies to comment on how they are addressing 
protection of this information. 
Q.3. I am concerned that U.S. institutions will bear a significant 
competitive burden vis-a-vis their foreign competitors. While U.S. 
commercial banks will be subject to the full weight of Dodd-Frank’s 
heightened prudential standards and new systemic resolution re-
gimes, large overseas competitors will be subject only to a systemic 
capital surcharge (sometimes called a G–SIFI or G–SIB surcharge) 
and the new Basel III capital requirements (both of which U.S. in-
stitutions will also have to meet). 

How have U.S. regulators accounted for the competitive impact 
of our heightened domestic requirements for U.S. banks when they 
negotiated the recent G–SIFI surcharge with foreign regulators? 

As I have noted in past testimony before the Senate, the OCC 
is very cognizant of the need to consider the competitive implica-
tions and the cumulative effects of the various mandates under the 
Dodd-Frank Act and the need to coordinate the implementation of 
key provisions of the Act with the capital and liquidity reforms an-
nounced by the Basel Committee. While I support strong capital, 
strong liquidity, and enhanced supervision of systemically impor-
tant institutions, I have cautioned that we should not regard cap-
ital as the sole regulatory tool, nor should we set the capitals lev-
els, including the surcharge for systemically important banks, at 
such a level that it forces banking activities into other less regu-
lated sectors. I believe the surcharge ranges of 1 to 2.5 percent that 
the Basel Committee recently updated attempts to balance these 
considerations. 
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Domestically, the Federal Reserve Board is required to consult 
with the OCC as it develops and implements the heightened pru-
dential standards for bank holding companies with total consoli-
dated assets over $50 billion. In our discussions with the FRB, the 
OCC has stressed the need to ensure that these provisions and the 
Basel III reforms are carried out in a coordinated, mutually rein-
forcing manner, so as to enhance the safety and soundness of the 
U.S. and global banking system, while not damaging competitive 
equity or restricting access to credit. 
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