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112TH CONGRESS REPORT
9d Session HOUSE OF REPRESENTATIVES 112-470

SEQUESTER REPLACEMENT
RECONCILIATION ACT OF 2012

PROVIDING FOR RECONCILIATION PURSUANT TO SECTION 201 OF THE
CONCURRENT RESOLUTION ON THE BUDGET FOR FISCAL YEAR 2013

May 9, 2012.—Committed to the Committee of the Whole House on the State of the
Union and ordered to be printed

Mr. RYAN, from the Committee on Budget, submitted the following

REPORT

together with
MINORITY VIEWS

[To accompany H.R. 5652]

The Committee on the Budget, to whom reconciliation rec-
ommendations were submitted pursuant to subsection (a) of section
201 of House Concurrent Resolution 112, the concurrent resolution
on the budget for fiscal year 2013, having considered the same, re-
port favorably thereon without amendment and recommend that
the bill do pass.






Introduction

The Path to Prosperity budget that passed the U.S. House of Rep-
resentatives on March 29, 2012 set in motion a process to
reprioritize certain across-the-board spending reductions enacted as
part of the Budget Control Act of 2011 [BCA]. This process, called
reconciliation, consists of a special procedure to give expedited con-
sideration to bills enacting the spending, revenue, and debt policies
contained in the budget resolution.

To trigger these expedited procedures, The Path to Prosperity in-
cluded reconciliation instructions calling on six House committees
to achieve specified amounts of deficit reduction from programs
within their jurisdictions. This Reconciliation Act consists of the
legislation they have recommended to achieve the same deficit re-
duction required by the BCA, but without the haphazard cuts—es-
pecially to national security—that an across-the-board approach
would entail.

THE BUDGET CONTROL ACT OF 2011

In mid-2011, as the nation approached the statutory limit on how
much it could legally borrow, the Obama administration asked
Congress for a “clean piece of legislation” to increase the govern-
ment’s legal borrowing authority without any spending cuts to
match.!

House Republicans refused to give the President the blank check
he requested. Instead, Speaker of the House John Boehner insisted
that any increase in the debt ceiling be accompanied by a greater
amount of spending reduction. Speaker Boehner made clear on
May 9, 2011 that, “Without significant spending cuts and reforms
to reduce our debt, there will be no debt limit increase. And the
cuts should be greater than the accompanying increase in debt au-
thority the President is given.” 2

Once it became clear that Congress would not rubber-stamp his
requested increase in the debt ceiling, President Obama announced
that he would not accept a debt-ceiling deal that did not include
large tax increases on American families and businesses.3

House Republicans succeeded in protecting hardworking tax-
payers by preventing the President from securing a bill containing
tax hikes. Instead, a bipartisan agreement was forged to reduce the
deficit by putting an upper limit on discretionary spending and to
set in motion a framework to achieve additional savings. The BCA

1Brian Patrick, “Debt Limit Tick Tock,” Blog Update, Office of Majority Leader Eric Cantor,
August 1, 2011. http:/ | majorityleader.gov [ blog /2011 / 08/ debt-limit-tick-tock.html

2Remarks by House Speaker John Boehner. Economic Club of New York. May 9, 2011. http://
www.speaker.gov | News | DocumentSingle.aspx?DocumentID=240370

3 Patrick, “Debt Limit Tick Tock.”

3
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paired a $2.1 trillion increase in the public debt limit with equiva-
lent deficit reduction over the ensuing 10 years.

The BCA called for deficit reduction in three phases:

1. First, it established caps on discretionary spending, achieving
approximately $917 billion in savings over 10 years.

2. Second, it established and called upon a Joint Select Com-
mittee on Deficit Reduction (JSCDR) to produce legislation with at
least an additional $1.2 trillion in deficit reduction.

3. Third, it established an automatic sequestration process to
force spending reductions in the event the JSCDR did not produce
a deficit-reduction bill or Congress refused to pass it. This “seques-
ter” would result in immediate discretionary spending reductions
effective January 2, 2013.

Understanding each component of the BCA is critical to under-
standing the fiscal impact of the law as a whole. The BCA’s pre-
sequester spending caps reduced discretionary spending for fiscal
year 2013 to a maximum of $1.047 trillion. Some, including Senate
Majority Leader Harry Reid, are still insisting that House Repub-
{icalfs are obligated to pass fiscal year 2013 spending bills at these
evels.

But Congress is no longer operating in a pre-sequester world.
Last November, the JSCDR announced that it could not reach
agreement on a deficit-reduction bill by the statutory deadline,
thus triggering the sequester. Congress is now operating in a post-
sequester world—one in which discretionary spending for fiscal
year 2013 is capped at $949 billion. Every non-exempt defense ac-
count will be cut proportionally for a total of $55 billion, or 10 per-
cent, and every non-exempt non-defense account will be cut propor-
tionally for a total of $43 billion, or 8 percent, in January 2013 un-
less Congress acts to replace this sequester by reprioritizing the
savings.

These across-the-board and arbitrary cuts would be devastating
to America’s defense capabilities. Leaders of both parties agree that
sequester savings should be reprioritized. On August 4, 2011, then-
director of the Office of Management and Budget (now White
House Chief of Staff) Jack Lew wrote that the sequester was not
intended to be implemented: “Make no mistake: the sequester is
not meant to be policy. Rather, it is meant to be an unpalatable
option that all parties want to avoid.”®

THE JOINT SELECT COMMITTEE ON DEFICIT REDUCTION

While both parties have expressed their desire to avoid the con-
sequences of the sequester, there is profound disagreement over
how. This disagreement was evident in the JSCDR’s failure to
produce a deficit-reduction bill last year.

Despite the good-faith effort on the part of committee Repub-
licans to avoid the sequester (and, by extension, to avoid its dis-
proportionate impact on defense), the negotiations exposed a funda-
mental lack of seriousness by some in Washington regarding the

4Naftali Bendavid, “Fight Breaks Out Over 2013 Budget Cuts,” Wall Street Journal, March
14, 2012. hitp:/ / blogs.wsj.com | washwire /2012 /03 14/ fight-breaks-out-over-2013-budget-cuts

5Jack Lew, “Security Spending in the Deficit Agreement,” August 4, 2011. http://
www.whitehouse.gov | blog /2011 /0804 / security-spending-deficit-agreement (accessed March 19,
2012).
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need to control government spending and address the structural
drivers of the debt. As JSCDR Co-Chairman Jeb Hensarling made
clear, Democrats on the committee “were unwilling to agree to any-
thing less than $1 trillion in tax hikes—and unwilling to offer any
structural reforms to put our health care entitlements on a perma-
nently sustainable basis.” 6

Committee Democrats refused to address the problem, so the
problem remains. Therefore, the immediate question of how to
reprioritize sequester savings—and the larger challenge of averting
a debt-fueled economic crisis—have become central to this year’s
budget debate during this year’s budget season.

THE PRESIDENT’S FISCAL YEAR 2013 BUDGET

The President’s fiscal year 2013 budget calls on Congress to re-
place the sequester, but i1t does not make a specific proposal to turn
the sequester off. It assumes that the sequester does not occur, but
it does not lay out a specific path forward to avoid its con-
sequences. The President’s budget includes tax increases and
spending cuts (including a $487 billion reduction in defense spend-
ing), which it claims are enough to offset the sequester—but it in-
cludes a net spending increase that consumes nearly all of its
claimed deficit reduction.

This approach is deeply flawed, for three reasons. First, it im-

oses a net tax increase on American families and businesses of
52.0 trillion. Washington’s fiscal imbalance is overwhelmingly driv-
en by runaway spending, not insufficient tax revenue, and reducing
the deficit by taking more from hardworking Americans would sim-
ply slow the economy, reduce job opportunities, and ultimately
prove counterproductive as a deficit-reduction strategy.

Second, despite the large tax increase, the President’s budget
also contains a net spending increase of $1.4 trillion, for a total of
only $605 billion in deficit reduction. The rest of the President’s
deficit-reduction claims are based on discredited budget gimmicks,
including almost $1 trillion in “savings” that come from projecting
current wartime spending in Iraq and Afghanistan out for the next
10 years, then proposing not to spend that money, even though it
was never requested and was never going to be spent.

And third, much of the President’s actual spending reduction
comes from cutting too deeply into the Defense Department. Al-
though the President’s budget does not cut defense as deeply as the
sequester would, these cuts would still jeopardize the capability of
the U.S. military.

THE SENATE’S LACK OF A BUDGET

It has been three years since the Senate passed a budget, and
the legal deadline for passing a congressional budget resolution
this year has already passed. Yet there has been no indication that
Senator Reid plans to put forward an alternative plan for
prioritizing spending, much less for averting the sequester. Instead,
he continues to insist that Congress is still operating in a pre-se-
quester world, even though the President’s own budget admits that

6 Hensarling, Jeb. “Why the Super Committee Failed,” Wall Street Journal, November 22,
2011. http:/ | online.wsj.com [ article | SB10001424052970204531404577052240098105190.html
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“the sequester was triggered and will take effect in January 2013
if no action is taken.”? Senator Reid’s approach has been the very
definition of inaction. There is a better way forward.

The Path to Prosperity Approach:
REPRIORITIZE SAVINGS THROUGH RECONCILIATION

Pursuant to the Path to Prosperity budget resolution, the House
has advanced a series of reforms that replace across-the-board cuts
scheduled in law with common-sense reforms that take steps to ad-
dress government’s unsustainable autopilot spending.

Six House Committees have advanced legislation that will:

1. Stop Abuse, by Ensuring that Individuals are Actually Eligible
for the Taxpayer Benefits They Receive;

2. Eliminate Government Slush Funds and Stop Bailouts;

3. Control Runaway, Unchecked Spending;

4. Restrain Spending on Government Bureaucracies; and

5. Reduce Waste and Duplicative Programs.

The savings from these reforms will replace the arbitrary discre-
tionary sequester cuts and lay the groundwork for further efforts
to avert the spending-driven economic crisis before us.

Below is an outline of the reforms being advanced by the six
committees (Agriculture, Energy and Commerce, Financial Serv-
ices, Judiciary, Oversight and Government Reform, and Ways and
Means) that received reconciliation instructions under the budget
resolution.

1. STOP ABUSE BY ENSURING THAT INDIVIDUALS ARE ACTUALLY
ELIGIBLE FOR THE TAXPAYER BENEFITS THEY RECEIVE

A troubling trend has emerged in recent years, in which eligi-
bility restrictions intended to focus limited government resources
on those who need them most have been systematically weakened
or have broken down due to loopholes in the law. This Reconcili-
ation Act protects aid for those who need it by making sure that
taxpayer dollars are not going to those who don’t qualify for assist-
ance.

o It eliminates a loophole that has allowed individuals to qualify
for food stamps on such flimsy pretexts as receiving a brochure
from another government program.

e It eliminates a loophole that allows individuals to increase
their food-stamp benefits by as much as $130 a month for receiving
as little as $1 in federal utility assistance.

o It stops the practice of sending the refundable portion of the
Child Tax Credit to individuals who are ineligible to work in the
United States.

e It requires anyone who receives an overpayment of health in-
surance subsidies under the Democrats’ health care law to repay
the full amount of the overpayment.

7“Fiscal Year 2013 Budget of the U.S. Government,” Office of Management and Budget, Feb-
ruary 2012. htip:/ /www.whitehouse.gov /sites/default/files/omb /budget /fy2013 /assets /budg-
et.pdf
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2. ELIMINATE GOVERNMENT SLUSH FUNDS AND STOP BAILOUTS

Recent legislation has all too often ceded too much power to un-
accountable bureaucrats, and has just as often provided them with
access to taxpayer money in ways that fuel wasteful spending and
bailouts. This Reconciliation Act targets these indefensible slush
funds and automatic subsidies for elimination.

e It protects taxpayers by eliminating the Wall Street bailout
fund included as part of the 2010 Dodd-Frank financial overhaul.

e It terminates the Obama Administration’s ineffective housing
bailouts, which have become the target of widespread and bipar-
tisan criticism for actually making matters worse for homeowners.

o It reforms the National Flood Insurance Program to increase
financial accountability by requiring the program to sufficiently
cover risks.

o It eliminates the unaccountable government health slush fund
created by the Democrats’ health care law.

3. CONTROL RUNAWAY, UNCHECKED SPENDING

Federal programs across the board experienced an explosion of
funding in recent years. Federal spending on food stamps has in-
creased by 267 percent over the last decade—with part of that ex-
pansion coming from President Obama’s failed 2009 stimulus law.
Medicaid spending is up 86 percent over the last ten years. And the
Democrats’ health care law would increase spending by $1.6 trillion
over the next ten years. This Reconciliation Act takes measures to
stop the spending spree and restrain spending growth in the fu-
ture.

e It repeals automatic increases in food-stamp benefits enacted
as part of the President’s failed stimulus law.

o It repeals a provision of the Democrats’ health care law that
allows the Secretary of Health and Human Services unprecedented
authority to spend “such sums as necessary” for grants to states to
comply with the law.

o It defunds the health law’s “CO-OP” program, which disburses
government subsidized loans—50 percent of which, according to the
Office of Management and Budget, will never be repaid.

o It gives states more freedom and flexibility to tailor Medicaid
to the needs of their unique populations.

o It prevents provisions of the health law from exacerbating
problems with Medicaid’s current matching formula, which gives
states and territories a perverse incentive to grow the program and
little incentive to save.

4. RESTRAIN SPENDING ON GOVERNMENT BUREAUCRACIES

The federal government has added 149,000 new workers since
the President took office. Such a rapid expansion of government
weighs on private-sector employment, because it requires either
higher taxes now or higher borrowing now and higher taxes later.
This Reconciliation Act aims to slow the federal government’s
unsustainable growth, reduce the public-sector bureaucracy, and
reflect the growing frustration of workers across the country at the
privileged rules enjoyed by government employees.
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o It eliminates the ability of the newly created Consumer Finan-
cial Protection Bureau and Office of Financial Research to set their
own budgets.

o It requires Federal employees to more equitably share in the
cost of their retirement benefits.

o It eliminates the provision that pays Federal workers a special
benefit if they retire early.

5. REDUCE WASTE AND DUPLICATIVE PROGRAMS

Annual examinations of wasteful spending conducted by the Fed-
eral government’s independent auditors routinely reach the same
conclusion: Government agencies and departments are rife with ex-
amples of waste, duplication and overlap.8 This Reconciliation Act
protects taxpayers and reduces spending by eliminating wasteful
and duplicative programs.

o It repeals the outdated and duplicative Social Services Block
Grant, whose missions have been supplanted by dozens of newer
Federal programs.

o It begins the process of consolidating the dozens of overlapping
and duplicative Federal employment training programs by elimi-
nating 50/50 cost-sharing for an employment training program tied
to food stamps.

o It reforms the medical liability system by reining in unlimited
lawsuits and thereby making health care delivery more accessible
and affordable for families.

e It removes incentives that encourage states to add to their
Medicaid rolls through careless processes that lead to billions in
overpayments.

THE SEQUESTER REPLACEMENT ACT OF 2012

By targeting fraud, eliminating slush funds, restraining runaway
spending, reforming bureaucracies, and ending wasteful and dupli-
cative programs, this Reconciliation Act provides a responsible way
to achieve all of the 2013 spending reductions required by the BCA.
With—and only with—the enactment of this targeted, carefully
prioritized spending reduction, Congress can move to the second
part of this task: replacing the across-the-board sequester before it
jeopardizes the security of American families and the safety of our
troops.

A separate piece of legislation, the Sequester Replacement Act of
2012 [SRA], would achieve this task by amending the BCA to re-
place the sequester for fiscal year 2013 with the spending reduc-
tions enacted through the Reconciliation Act. To safeguard against
an end-run around the Reconciliation Act, the SRA stipulates that
it would only take effect upon enactment of the reconciliation bill.

The SRA takes additional steps to protect the U.S. military and
veterans and to lock in spending savings for the American tax-
payer:

o It clarifies that veterans programs are not subject to sequester.

o It lowers the BCA’s discretionary caps to levels set in the
House-passed Path to Prosperity budget.

82012 Annual Report: Overlap and Fragmentation, Achieve Savings, and Enhance Revenue,
Government Accountability Office, March 2012. http:/ /www.gao.gov [ products | GAO-12-342SP
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o It closes a potential loophole that would otherwise allow Con-
gress to enact large direct spending increases by counting Rec-
onciliation Act savings as an offset.

o It eliminates the fiscal year 2013 sequester of mandatory
spending on national defense.

In late 2011, the President issued a veto threat against any legis-
lation overturning the sequester unless fully offset. The President
called on Congress to develop an alternative: “The only way these
spending cuts will not take place is if Congress gets back to work
and agrees on a balanced plan to reduce the deficit by at least $1.2
trillion. That’s exactly what they need to do. That’s the job they
promised to do. And they’ve still got a year to figure it out.”?

With passage of the Reconciliation Act and the SRA, the House
will have done its job. These bills take the responsible step of off-
setting the cost (approximately $78 billion) of replacing the auto-
matic across-the-board discretionary spending cuts that are sched-
uled to occur on January 2, 2013 through sequestration. The addi-
tional savings achieved through reconciliation beyond the $78 bil-
lion (over $237 billion in the next ten years) would further reduce
the deficit. And this approach provides a blueprint for replacing the
rest of the sequester with responsible, targeted spending reduction
in the years ahead.

THE NEED FOR WILLING PARTNERS TO MOVE FORWARD

This Reconciliation Act provides a clear solution that can be im-
plemented quickly to replace the sequester. It does so by using an
expedited procedure to reduce lower-priority spending. This solu-
tion cuts through the gridlock in Washington to start eliminating
excessive autopilot spending immediately. It protects taxpayers,
and it would shield the U.S. military from a crippling, 10 percent
across-the-board reduction in its funding.

Unfortunately, the House needs willing partners to implement
this solution—and the Senate Democratic leadership’s only plan
has been to oppose solutions put forward in the House. U.S. troops
and their families should not have to suffer because the Democratic
Party’s leaders refuse to lead. House Republicans will continue to
show a way forward by directly addressing the nation’s most ur-
gent fiscal and economic challenges. It is not too late for Americans
to choose a better path.

Under the Congressional Budget Act, the Budget Committee can-
not amend this reconciliation bill. However, there are two changes
the Committee intends to seek at the Rules Committee. First, the
Committee supports the incorporation of the Sequester Replace-
ment Act (HR 4966) in this Reconciliation bill. Second, the Com-
mittee supports a technical amendment to the Committee on Over-
sight and Government Reform’s submission to ensure that the tax-
payer receives the full savings from the proposed federal retire-
ment reforms.

9 Statement by the President on the Supercommittee, November 21, 2011, the White House.
http: | |www.whitehouse.gov [ the-press-office | 2011/ 11 /21 / statement-president-supercommittee
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OVERSIGHT HEARINGS AND FINDINGS

Pursuant to clause 3(c)(1) of Rule XIII of the Rules of the House
of Representatives, the oversight findings of the Committee on the
Budget and recommendations are set forth in this section. In addi-
tion, the oversight findings of each committee of jurisdiction are in-
cluded at the appropriate places in this committee report.

The Committee on the Budget held nine hearings in 2012 that
have informed the Committee’s work on the FY 2013 budget resolu-
tion including reconciliation legislation reported pursuant to that
budget resolution. (A complete list of these hearings is included
below.) The Budget Committee staff has also engaged in intensive
discussions with executive branch, congressional, and private sector
experts to consider the implications of the deficit and debt crisis
facing the country and the best means of reducing current and fu-
ture deficits. These hearings and consultations informed the com-
mittee’s reconciliation instructions to each of the six authorizing
committees. In particular, the recent rapid growth of means-tested
entitlements through benefit and eligibility expansions poses a
budget problem that this reconciliation bill begins to address.

The Committee on the Budget has also inquired into the oper-
ation and implications of the sequester required by the Budget
Control Act. The Office of Management and Budget is the lead
agency responsible for implementing any sequester and witnesses
from this agency have twice testified before the Budget Committee
this year. Unfortunately, in both the February 15 and April 25
hearings, the administration declined to provide specific informa-
tion in response to Members’ questions relating to what the admin-
istration’s specific proposal is to avoid the sequester and how the
administration would implement the sequester if legislation is not
enacted by January 2, 2013. In a third attempt to fill the remain-
ing information gaps, the Chairman of the Committee on the Budg-
et wrote to Acting OMB Director Zients on April 26, requesting ad-
ditional information by May 4 on how the administration would
execute the sequester required by the Budget Control Act. To date
Acting Director Zients has not responded.

The Committee intends to continue to conduct active oversight of
the execution and implementation of the Budget Control Act over
the course of 2012 as it works to avoid the negative consequences
of a sequester, while ensuring that significant deficit reduction is
not delayed.

2012 OVERSIGHT HEARINGS OF THE COMMITTEE ON THE BUDGET

Date Topic Witnesses

Feb. 1 Budget and Economic Outlook Doug Elmendorf, CBO Director

Feb. 2 The State of the U.S. Economy Ben Bernanke, Federal Reserve Board Chairman

Feb. 15 The President’s FY 2013 Budget Request | Jeffrey Zients, OMB Acting Director

Feb. 16 The President’s FY 2013 Revenue and | Timothy Geithner, Secretary of the Treasury
Economic Policy Proposals

Feb. 28 Strengthening Health and Retirement | Stephen Goss, Actuary, Social Security Administration
Security Rick Foster, Actuary, Center for Medicare & Medicaid Services
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2012 OVERSIGHT HEARINGS OF THE COMMITTEE ON THE BUDGET—Continued

Date Topic Witnesses
Feb. 29 The Department of Defense and the FY | Leon Panetta, Secretary of Defense
2013 Budget General Martin Dempsey, Chairman of the Joint Chiefs of Staff
Mar. 8 Members’ Day Members of Congress
April 17 Strengthening the Safety Net Private Sector Experts on Federal Safety Net Programs
April 25 Replacing the Sequester Danny Werfel, OMB Controller

Susan Poling, GAO Deputy General Counsel
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LETTER OF TRANSMITTAL

COMMITTEE ON AGRICULTURE,
Washington, DC, April 27, 2012.
Hon. PAUL RYAN,

Chairman, Committee on the Budget,
Washington, DC.

DEAR MR. CHAIRMAN: I am transmitting herewith the rec-
ommendations of the Committee on Agriculture with respect to the
reconciliation bill for fiscal year 2013, provided under House Con-
current Resolution 112, the Concurrent Resolution on the Budget
for Fiscal Year 2013 and as modified by H. Res. 614.

The enclosed recommendations were adopted by this Committee
in a business meeting on April 18, 2012, in the presence of a
quorum. Enclosed please find a hard copy of the Committee’s rec-
ommendations on Title I—Agriculture; Section-by-Section; Purpose
and Need; Committee Consideration; CBO score; and the remain-
der of the contents as required, including a set of Minority Views.

With best wishes, I am

Sincerely,
FraNK D. Lucas,
Chairman.

Enclosure.
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TITLE I—AGRICULTURAL PROGRAMS

BRIEF EXPLANATION

The Agricultural Reconciliation Act of 2012 reduces spending
within the jurisdiction of the Committee on Agriculture as required
by H. Con. Res. 112, establishing the budget for the United States
Government for fiscal year 2013 and setting forth appropriate
budgetary levels for fiscal years 2014 through 2022, as passed by
gle House of Representatives on March 29, 2012, as modified by H.

es. 614.

PURPOSE AND NEED

The House Budget Resolution, H. Con. Res. 112, as modified by
H. Res. 614, included reconciliation instructions directing the Com-
mittee on Agriculture to report changes in laws within its jurisdic-
tion that result in savings over fiscal years 2012 through 2013, fis-
cal years 2012 through 2017, and fiscal year 2012 through 2022,
with estimates of $7.7 billion, $19.7 billion, and $33.2 billion re-
spectively.

The nation faces a severe debt crisis with approximately $16 tril-
lion in federal debt and counting. The House is doing its part to
take a serious, common sense look at all programs and spending
trends across the entire federal budget in order to address our na-
tion’s mounting debt. It is unrealistic to think that we can meet
these pressing challenges without reducing federal spending. As in
previous reconciliation bills, the Committee on Agriculture has
Ehown willingness to do its part to ensure our nation’s fiscal well

eing.

The Supplemental Nutrition Assistance Program (SNAP), for-
merly known as the food stamp program, has seen an unprece-
dented growth in participation and cost over the past ten years,
now accounting for almost 80 percent of the Committee’s manda-
tory spending. Since 2002, the cost of SNAP has nearly tripled, in-
creasing by 270 percent while participation has more than doubled.
Consequently, the Committee agreed to achieve our directed sav-
ings by reducing SNAP spending by $35.8 billion over ten years,
which represents only a four percent cut to the program. When pro-
grams within the Committee’s jurisdiction soar well beyond histor-
ical participation and spending patterns, it is the Committee’s duty
to know why these programs are seeing such a surge and take ac-
tion if necessary.

These changes to SNAP are reasonable and credible approaches
that will increase the integrity of the program. The provisions
passed by the House Committee on Agriculture will close program
loopholes, significantly reduce waste and abuse within the pro-
gram, eliminate costs that taxpayers can no longer afford, and en-
sure the program continues to serve those who are most in need

(19)
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of food assistance according to the rule of law. It is the Committee’s
clear intent that none of the provisions passed by the Committee
prevent families who qualify for assistance under SNAP law from
receiving their benefits.

The first provision closes a loophole in SNAP regarding how Low
Income Home Energy Assistance Program (LIHEAP) payments
interact with SNAP benefit calculation. Current law allows low-in-
come households receiving any amount of LIHEAP assistance, even
$1, to automatically qualify for the SNAP Standard Utility Allow-
ance (SUA). In the last several years, approximately 16 states and
the District of Columbia have been taking advantage of this loop-
hole to bring more SNAP benefits to their states.

In practice, if a participant receives $1 in LIHEAP, they can
automatically deduct the SUA from their income. Therefore, their
net income is reduced, and they subsequently receive a higher
amount in SNAP benefits. According to a newsletter provided by
the U.S. Department of Health and Human Services, Administra-
tion for Children and Families, an annual $1 LIHEAP benefit in
New York will provide an average monthly hike in SNAP benefits
of $131 for nearly 90,000 households in New York City. Similarly,
an Associated Press article reported that the state of Washington
sent out $1 LIHEAP checks to trigger an additional $43 million in
SNAP benefits. The agreed to provision will end this egregious
practice that uses the interaction between LIHEAP and SNAP to
abuse the program. Under this provision, LIHEAP payments will
no longer automatically trigger the SUA deduction, thus saving the
taxpayers $14.3 billion over ten years.

States also have the option of using “categorical eligibility,” or
automatic eligibility, which allows those receiving benefits from
other specified low-income assistance programs to be eligible for
SNAP. These other programs are Temporary Assistance for Needy
Families (TANF), Supplemental Security Income (SSI), or other
state general assistance programs. TANF assistance can be in the
form of cash or non-cash benefits (i.e. informational brochures, or
access to an informational 800-number). When states implement
categorical eligibility, these households do not need to meet SNAP
asset or gross income tests. As of May 1, 2012, 43 jurisdictions (40
States, the District of Columbia, Guam, and the U.S. Virgin Is-
lands) have implemented “broad-based” categorical eligibility.
These jurisdictions generally make all households with incomes
below a state-determined income threshold eligible for SNAP.

This Administration has been actively encouraging states to im-
plement this policy as demonstrated through various U.S. Depart-
ment of Agriculture (USDA) memos. One memo dated March 18,
2010, states, “With broad-based categorical eligibility, state agen-
cies can effectively raise the income limit and raise or eliminate the
asset test. A de facto elimination of the asset test through broad-
based categorical eligibility saves administrative costs because
state agencies do not have to devote staff time towards verifying
assets, and makes it easier for families to apply for SNAP because
they do not have to provide verification of their assets.”

There was public outrage when the press reported that two lot-
tery winners, both receiving more than $1 million in winnings,
were also found to have been receiving SNAP assistance, even after
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collecting their winnings. When lottery winners choose to receive
one lump sum payment for their winnings, that money is consid-
ered an asset. Under broad-based categorical eligibility, there are
38 states that do not verify assets when determining SNAP eligi-
bility, thus creating a loophole for lottery winners and anyone with
substantial assets. This reform to SNAP law would put an end to
lottery winners receiving SNAP as states will have to review assets
in determining SNAP eligibility.

The Cincinnati Enquirer also printed an article that proves how
wasteful states can be with taxpayer dollars when they implement
broad-based categorical eligibility and no longer take into account
assets. The article reports that a woman qualified for $500 a month
in SNAP benefits after she lost her job, even though she had
$80,000 in her bank account, a paid-off $311,000 home, and a Mer-
cedes.

This provision would restrict categorical eligibility to only those
households receiving cash assistance from SSI, TANF, or a state-
run General Assistance program, saving taxpayers $11.7 billion
over ten years. Merely, receiving a TANF-funded brochure or a re-
ferral to an “800” number telephone hotline would no longer auto-
matically make a household SNAP eligible. It is estimated that 3.9
percent of the 46.4 million people currently enrolled in SNAP
would be affected by this provision. Those who no longer have cat-
egorical eligibility status under the amended provision would have
the opportunity to be reviewed for SNAP eligibility independent of
their status as a TANF beneficiary. And those who receive cash as-
sistance from SSI, TANF, or a state-run General Assistance pro-
gram will still be categorically eligible for SNAP. By refining the
eligibility requirements, this proposal ensures that those most in
need will continue to receive assistance.

Third, the Committee followed the example from the previous
majority and agreed to terminate an artificial increase in SNAP
benefits. The American Recovery and Reinvestment Act (ARRA) in-
cluded an across-the-board increase in SNAP benefits effective in
April 2009. The ARRA effectively replaced the increase in SNAP
benefits that occurs based on annual food-price inflation indexing.
The ARRA benefit originally terminated after FY2018, when food-
price inflation was estimated to “catch up” with the ARRA in-
crease. The Congressional Budget Office (CBO) originally projected
the ARRA increase to last through FY 2018 at an additional benefit
cost of $57 billion.

In the 111th Congress, when the Democrat majority needed to
pay for other “priorities,” including a teacher’s union bailout and
increasing school meal standards, the ARRA SNAP increase was
cut twice to offset these other two laws. They achieved their offsets
by moving up the ARRA termination date to March 31, 2014, to cut
$11.9 billion from SNAP to help pay for P.L. 111-226. Then they
moved the ARRA termination date to October 31, 2013, to cut $2.5
billion from SNAP to help pay for P.L. 111-296. While many Demo-
crats have talked about restoring these cuts, an overwhelming ma-
jority of Democrats voted for both the laws that benefited from an
offset from SNAP benefits totaling almost $14.5 billion.

This provision terminates the ARRA increase on July 1, 2012,
and reinstates the law that calculates SNAP benefits based on
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food-price inflation, rather than an arbitrary number. SNAP bene-
fits will still be able to rise with the growing cost of food as stated
in SNAP law. Rather than redirect these funds towards more bu-
reaucracy, this provision will provide $5.9 billion towards deficit re-
duction.

Next, the Committee agreed to eliminate the cost share for the
SNAP Employment and Training (E&T) program. While States are
technically required to provide E&T programs, the program has
been historically underutilized. For example, fewer than 7 percent
of all SNAP recipients participated in a SNAP E&T program in
FY2009.

States have great flexibility in how they implement their pro-
gram and who they serve; relatively few SNAP participants are
subject to work requirements. Recently, almost half of the states
have been exercising their authority to exempt all SNAP recipients
from participation in E&T and operate their programs on an en-
tirely voluntary basis, which means participants are choosing
whether or not they want to participate in this program.

In addition to being underutilized, this program is duplicative.
According to a GAO report from January 2011, almost all federal
E&T programs overlap with at least one other program in that
they provide similar services to similar populations. GAO reported
there are 47 federal E&T programs at an annual cost of $18 billion.

For the SNAP E&T program, states receive a combination of for-
mula grants and reimbursements for qualifying expenses. Cur-
rently, $90 million per year is allocated to the states under a for-
mula to fund their respective E&T programs. In addition to the for-
mula grants, the federal government will provide reimbursements
to states of up to 50 percent for administrative costs as well as
E&T participant expenses directly related to participation in the
program. This portion of funding is referred to as the 50-50 cost
share funds, and is not capped.

Because the FY2012 Agriculture Appropriations Act reduced the
federal grant funding from $90 million to $79 million, the Com-
mittee agreed to continue the grant funding at $79 million per the
appropriations law. While the federal grant funding has been sub-
ject to rescissions, the Committee kept the formula grants to assist
states in administering the program. However, the Committee
eliminated the 50-50 cost share reimbursement for SNAP E&T.
States can continue to invest their own funding as well as leverage
funding from the public and private sector as they currently do;
this provision would no longer allow USDA to provide the reim-
bursement, saving taxpayers $3.1 billion over ten years.

The Committee also passed a provision to eliminate indexing on
the SNAP nutrition education program. States provide nutrition
education to SNAP participants to encourage them to make healthy
food choices within a limited budget and to choose a physically ac-
tive lifestyle. Current funding for this program is $375 million and
indexed for inflation each fiscal year. The Committee agreed to
keep the base funding for this program and eliminate indexing,
saving $546 million over ten years. Given the federal deficit, it is
no longer fiscally responsible to allow programs to grow on “auto-
pilot” year after year.
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Finally, the Committee eliminated state performance bonuses,
saving $480 million over ten years. States are responsible for ad-
ministering the SNAP program and it is their duty to process ap-
plications in a timely manner, ensure households receive the accu-
rate amount of SNAP benefits, and make certain the program is
administered in the most effective and efficient manner. When a
state receives a bonus from USDA, there is no requirement that
they reinvest the funds back into SNAP; it can simply be absorbed
into the state’s budget. In this economic climate it is very difficult
to justify awarding states bonuses for practices that should be the
daily operating procedure. This provision would end bonuses that
are given to states for essentially doing their job.

While the SNAP program comprises almost 80 percent of the
Committee on Agriculture’s mandatory spending, these reductions
only account for about 3.5 percent of total spending over ten years.
Every one of these provisions represents common sense and good
government in a time that requires fiscal restraint. The Committee
closed loopholes, reduced waste and abuse, and ended arbitrary
policies that are artificially inflating the costs of the program.

Some states have taken great liberties in administering the pro-
gram, as encouraged by this Administration, and those practices
must end. Encouraging states to stretch policies beyond the origi-
nal intent of the law further proves this Administration has no re-
gard for ensuring hard-earned taxpayer dollars are spent wisely.

Other laws and programs have been circumventing SNAP law for
far too long that simply add more costs to the program. These pro-
visions return the program to the purpose of the original SNAP law
and prevent other programs from becoming the de facto adminis-
trator of SNAP. The changes made to SNAP in the 2008 farm bill
remain fully intact and will continue to benefit SNAP participants.

There is no denying that SNAP provides important support for
many Americans and these provisions further protect that pro-
gram. The Committee wants to ensure the integrity of this program
so we can continue to provide nutrition assistance for those who
are in need. Under these provisions, any household that qualifies
for SNAP and meets the SNAP eligibility requirements will con-
tinue to be eligible for and receive benefits from the program. The
Committee on Agriculture is better targeting the program to serve
those in need while continuing the long standing tradition that the
Committee has always been willing to do its part to ensure the fis-
cal well being of our nation.

SECTION-BY-SECTION

Sec. 101. Short title
Section 101 is the short title.

Sec. 102. ARRA Sunset at June 30, 2012

Section 102 amends the American Recovery and Reinvestment
Act of 2009 (ARRA) by terminating on July 1, 2012 the increased
Supplemental Nutrition Assistance Program benefits provided
under the Act.
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Sec. 103. Categorical eligibility limited to cash assistance

Section 103 amends the Food and Nutrition Act of 2008 to re-
strict categorical eligibility for the Supplemental Nutrition Assist-
ance Program to only those households receiving cash assistance
through other low-income assistance programs.

Sec. 104. Standard utility allowances based on the receipt of energy
assistance payments

Section 104 amends the Food and Nutrition Act of 2008 by strik-
ing a provision that requires a state agency using a standard util-
ity allowance to provide the allowance to each household that re-

ceives any payment under the Low Income Home Energy Assist-
ance Act of 1981.

Sec. 105. Employment and training; workfare

Section 105 amends the Food and Nutrition Act of 2008 by strik-
ing a provision that provides a cost share to states for certain ex-
penses incurred in operating an employment and training program.

Sec. 106. End State Bonus Program for the Supplemental Nutrition
Assistance Program

Section 106 amends the Food and Nutrition Act of 2008 by elimi-
nating the performance bonuses provided to states for effectively
administering the Supplemental Nutrition Assistance Program.

Sec. 107. Funding of employment and training programs

Section 107 amends the Food and Nutrition Act of 2008 by reduc-
ing the allocation to State agencies to carry out employment and
training programs for fiscal year 2013 to $79,000,000.

Sec. 108. Turn off indexing for nutrition education and obesity pre-
vention

Section 108 amends the Food and Nutrition Act of 2008 by elimi-
nating indexing on the Nutrition Education and Obesity Prevention
Grant Program.

Sec. 109. Extension of Authorization of Food and Nutrition Act of
2008

Section 109 amends the Food and Nutrition Act of 2008 by ex-
tending the authorization for appropriations to carry out the Act
through fiscal year 2013.

Sec. 110. Effective dates and application of amendments
Section 110 provides the effective dates of the amendments.

COMMITTEE CONSIDERATION

The Committee on Agriculture met, pursuant to notice, with a
quorum present, on April 18, 2012, to consider the Agricultural
Reconciliation Act of 2012, with respect to the instructions provided
under H. Con. Res. 112, the Concurrent Resolution on the Budget,
as modified by H. Res. 614.

Chairman Lucas offered an opening statement as did Ranking
Member Peterson. Without objection the Agricultural Reconcili-
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ation Act was placed before the Committee for consideration, a first
reading of the bill was waived and it was opened for amendment
at any point.

Discussion occurred and there being no amendments, Mr. Good-
latte offered a motion that the Committee favorably report the bill
to the Committee on the Budget for insertion in the Reconciliation
Bill. By voice vote, the motion was agreed to.

Mr. Peterson reserved the right for minority views to be included
with the report for submission to the Budget Committee.

Chairman Lucas advised Members that pursuant to the rules of
the House of Representatives that Members have 2 calendar days
to file such views with the Committee.

Without objection, staff were given permission to make any nec-
essary clerical, technical or conforming changes to reflect the intent
of the Committee.

Chairman Lucas thanked all the Members and adjourned the
meeting.

REPORTING THE BiLL—RoLL CALL VOTES

In compliance with clause 3(b) of rule XIII of the House of Rep-
resentatives, Agricultural Reconciliation Act of 2012 was reported
by voice vote with a majority quorum present. There was no re-
quest for a recorded vote.

COMMITTEE OVERSIGHT FINDINGS

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House
of Representatives, the Committee on Agriculture’s oversight find-
ings and recommendations are reflected in the body of this report.

PERFORMANCE GOALS AND OBJECTIVES

With respect to the requirement of clause 3(c)(4) of rule XIII of
the Rules of the House of Representatives, the performance goals
and objections of this legislation are to reduce spending within the
jurisdiction of the Committee on Agriculture as required by H. Con.
Res. 112, the Concurrent Resolution on the Budget for Fiscal Year
2013 and as modified by H. Res. 614.

CONSTITUTIONAL AUTHORITY STATEMENT

The Committee finds the Constitutional authority for this legisla-
tion in Article I, section 8, clause 18, that grants Congress the
power to make all laws necessary and proper for carrying out the
powers vested by Congress in the Constitution of the United States
or in any department or officer thereof.

BUDGET AcT COMPLIANCE (SECTIONS 308, 402, AND 423)

The provisions of clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives and section 308(a)(1) of the Congressional
Budget Act of 1974 (relating to estimates of new budget authority,
new spending authority, new credit authority, or increased or de-
creased revenues or tax expenditures) are not considered applica-
ble. The estimate and comparison required to be prepared by the
Director of the Congressional Budget Office under clause 3(c)(3) of
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rule XIII of the Rules of the House of Representatives and sections
402 and 423 of the Congressional Budget Act of 1974 submitted to
the Committee prior to the filing of this report are as follows:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, April 23, 2012.
Hon. FRANK D. Lucas,
Chairman, Committee on Agriculture,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for the Agricultural Reconciliation
Act of 2012.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Kathleen FitzGerald.

Sincerely,
DouGLAs W. ELMENDORF.

Enclosure.

Agricultural Reconciliation Act of 2012

Summary: The Agricultural Reconciliation Act of 2012 would
make several changes to the Supplemental Nutrition Assistance
Program (SNAP) and extend its authorization for one year. CBO
estimates that enacting this legislation would reduce direct spend-
ing by $5.6 billion in 2013 and by $33.7 billion over the 2013-2022
period, relative to CBO’s March 2012 baseline projections. Those
estimates are based on CBO’s assumption that the legislation will
be enacted on or near October 1, 2012.

In addition, the Chairman of the House Committee on the Budg-
et has directed CBO to prepare estimates assuming a July 1, 2012,
enactment date for this year’s reconciliation proposals. If the legis-
lation were enacted by that earlier date, some of the SNAP pro-
posals would result in greater reductions in direct spending than
those estimated assuming an October 1 enactment date. Under the
alternative assumption of a July 1 enactment date, CBO estimates
that the SNAP proposals would reduce direct spending by $7.8 bil-
lion over the 2012-2013 period and $35.8 billion over the 2012—
2022 period.

The legislation contains no intergovernmental or private-sector
mandates as defined in the Unfunded Mandates Reform Act
(UMRA).

Estimated cost to the Federal Government: The estimated budg-
etary impact of the Agricultural Reconciliation Act of 2012 is
shown in the following table (on pages 2 and 3). The costs of this
legislation fall within budget function 600 (income security)
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Basis of estimate: For the purposes of this estimate, CBO as-
sumes the bill will be enacted on or near October 1, 2012, as shown
in the first panel of the table (above). As directed by the Chairman
of the House Budget Committee, CBO has also prepared a set of
estimates based on the assumption that the legislation is enacted
by July 1, 2012. Those alternative estimates are presented on the
second panel of the table (on the next page).

Changes to SNAP Eligibility and Benefits

The Agricultural Reconciliation Act of 2012 would make several
changes to the amount of SNAP benefits that households receive as
well as eligibility for the program. In particular, the legislation
would change the terms for granting heating and cooling (utility)
allowances under SNAP, restrict the automatic extension of SNAP
eligibility for individuals in households that receive assistance
under certain other federal programs, and accelerate the sunset
date for enhanced SNAP benefits pursuant to a provision enacted
in the American Recovery and Reinvestment Act of 2009 (ARRA).
Together, those provisions would reduce direct spending by about
$29.5 billion over the 2012-2022 period, assuming enactment on
October 1, 2012; and by about $31.7 billion over the same period
under the July 1 enactment assumption.

Standard Utility Allowances. Under current law, households
qualify for a Heating and Cooling Standard Utility Allowance
(HCSUA) if they provide proof that they pay heating or cooling ex-
penses or receive assistance through the Low-Income Home Energy
Assistance Program (LIHEAP). The Agriculture Committee’s pro-
posal would eliminate the automatic qualification for those allow-
ances for SNAP households who receive energy assistance. Some
states currently send nominal LIHEAP benefit amounts (typically
between $1 and $5, and typically only once per year) to SNAP par-
ticipants to automatically qualify them for the utility allowance.
The value of the HCSUA is used, along with other factors, to deter-
mine the amount of housing expenses that households can deduct
from their income.

The legislation would eliminate that automatic qualification and
require all households to provide proof that they paid heating or
cooling expenses to claim the utility allowance. CBO estimates that
under this provision about 1.3 million households would have their
SNAP benefits reduced by an average of $90 per month. CBO esti-
mates that about 80 percent of households with reduced benefits
would be those that qualify for the HCSUA under current law
through their receipt of nominal LIHEAP benefits (as described
above). We estimate that this provision would reduce direct spend-
ing by $14.0 billion over the 2012-2022 period, assuming enact-
ment on October 1, 2012. (Assuming a July 1, 2012, enactment
date, CBO estimates that this provision would reduce direct spend-
ing by $14.3 billion over the 2012-2022 period.)

Restrict Categorical Eligibility. Individuals in households in
which all members receive cash assistance from the Temporary As-
sistance to Needy Families Program (TANF), Supplemental Secu-
rity Income, or similar state cash assistance programs are consid-
ered automatically eligible for SNAP and are not subject to the pro-
gram’s income and asset requirements. States currently have the
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option to extend such categorical eligibility to households that re-
ceive or are eligible to receive non-cash services through TANF.

The legislation would restrict categorical eligibility to only house-
holds receiving cash assistance. Based on data from the Depart-
ment of Agriculture, CBO estimates that about 1.8 million people
per year, on average, would lose benefits if they were subject to
SNAP’s income and asset tests. In addition, about 280,000 school-
age children in those households would no longer be automatically
eligible for free school meals through their receipt of SNAP bene-
fits. Assuming enactment on October 1, 2012, CBO estimates that
this provision would lower direct spending by $11.5 billion over the
2012-2022 period. (We estimate the reduction would be $11.8 bil-
lion for a July 1, 2012, enactment date.)

Benefit Increase Sunset. The maximum SNAP benefit is deter-
mined by the cost of the Thrifty Food Plan—a basket of goods se-
lected by the Department of Agriculture to provide a nutritious
diet—published in June of each year. The American Recovery and
Reinvestment Act of 2009 raised the maximum SNAP benefit in
2009 by 13.6 percent and held it at that amount until the annual
inflation adjustment exceeded that amount. Subsequent legislation
established a sunset date of October 31, 2013, for this increase.
ARRA designated this temporary benefit increase as an emergency
requirement.

The legislation would accelerate the sunset date for the ARRA
benefit increase to June 30, 2012. Based on discussions with states,
CBO expects that states would need about two months to imple-
ment the benefit calculation change in their payment systems. As
a result, we assume that the effective date for the change in bene-
fits will be after August 31, 2012. CBO estimates that in fiscal year
2013, the maximum benefit for a household of four would be $34
lower than it would have been under current law. In total, CBO es-
timates enacting this provision would reduce direct spending by
nearly $6.0 billion if the legislation is enacted by July 1, 2012, but
the savings would drop to $4.4 billion if the legislation is not en-
acted until October 1, 2012.

Interaction Effects. Changes to standard utility allowances and
benefit amounts set by ARRA would reduce benefit amounts that
households receive; restricting categorical eligibility would reduce
the total number of households receiving SNAP. Therefore, the esti-
mated savings from each provision would be reduced if all three
were enacted simultaneously. Accounting for the interactions of
those provisions, CBO estimates that the total savings would de-
cline by $325 million over the 2013-2022 period for an assumed en-
actment on October 1, 2012. (CBO estimates that the interaction
effect would be $400 million for the July 1 enactment date.)

Changes to Other SNAP Activities

The Agricultural Reconciliation Act of 2012 also would make
changes to the level of administrative and award funding under
SNAP. Finally, it would reauthorize SNAP through fiscal year
2013. Those changes would reduce direct spending by about $4.1
billion over the 2012—2022 period for both enactment date assump-
tions.



31

Employment and Training Funding. Under current law, states
receive a base grant to fund employment and training activities for
SNAP participants. In addition, the federal government shares
costs above that amount with states on a matching basis. The legis-
lation would eliminate the authority for the federal government to
provide such additional funds above the base grant level. As a re-
sult of that reduction in funding, CBO estimates that a small num-
ber of nondisabled adults without children, who are subject to a
work requirement in order to receive SNAP benefits, would lose eli-
gibility if states scale back their employment and training activi-
ties. In total, CBO estimates that this provision would lower direct
spending by $3.1 billion over the 2012—2022 period.

Awards and Grants. The proposal also would eliminate $48 mil-
lion in annual funding for awards to states with high or improved
performance in administering SNAP. The legislation also would
eliminate the annual inflation adjustment of grants to states for
nutrition education. CBO estimates that these two provisions to-
gether would reduce direct spending by $1.0 billion over the 2012—
2022 period.

Program Extensions. The Food, Conservation, and Energy Act of
2008 authorized SNAP through 2012. The reconciliation proposal
would extend the program through the end of fiscal year 2013.
Under the assumptions underlying CBO’s March 2012 baseline pro-
jections, we estimate that extending the program for one year
would result in outlays of $82 billion in 2013. Pursuant to the Bal-
anced Budget and Emergency Deficit Control Act of 1985, this ex-
tension is assumed in CBO’s current baseline projections and has
no cost relative to that baseline.

Estimated impact on state, local, and tribal governments: For
large entitlement programs such as SNAP, UMRA defines an in-
crease in the stringency of conditions as an intergovernmental
mandate if the affected governments lack authority to offset those
costs while continuing to provide required services. The legislation
would decrease federal payments to states for administering em-
ployment and training services under SNAP. CBO estimates that
the decrease in federal aid would total $256 million in 2013 and
$3.1 billion over the 2012-2022 period. However, because states
have flexibility to amend their employment and training services to
offset those costs, the decrease in federal aid would not impose an
intergovernmental mandate as defined in UMRA.

Estimated impact on the private sector: The legislation contains
no new private-sector mandates as defined in UMRA.

Estimate prepared by: Federal Costs: Kathleen FitzGerald and
Emily Holcombe; Impact on State, Local, and Tribal Governments:
Lisa Ramirez-Branum; Impact on the Private Sector: Jimmy Jin.

Estimate approved by: Peter H. Fontaine, Assistant Director for
Budget Analysis.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):
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AMERICAN RECOVERY AND REINVESTMENT ACT OF

2009
DIVISION A—APPROPRIATIONS
PROVISIONS

GENERAL PROVISIONS—THIS TITLE

SEc. 101. Temporary Increase in Benefits Under the Supple-
mental Nutrition Assistance Program. (a) MAXIMUM BENEFIT IN-
CREASE.—

(2) TERMINATION.—The authority provided by this subsection
shall terminate after [October 31, 2013] June 30, 2012.

* * * * * * *

FOOD AND NUTRITION ACT OF 2008

* * * * * * *

ELIGIBLE HOUSEHOLDS

SEC. 5. (a) Participation in the supplemental nutrition assistance
program shall be limited to those households whose incomes and
other financial resources, held singly or in joint ownership, are de-
termined to be a substantial limiting factor in permitting them to
obtain a more nutritious diet. Notwithstanding any other provi-
sions of this Act except sections 6(b), 6(d)(2), and 6(g) and section
3(n)(4), [households in which each member receives benefits]
households in which each member receives cash assistance under a
State program funded under part A of title IV of the Social Secu-
rity Act (42 U.S.C. 601 et seq.), supplemental security income bene-
fits under title XVI of the Social Security Act, or aid to the aged,
blind, or disabled under title I, X, XIV, or XVI of the Social Secu-
rity Act, shall be eligible to participate in the supplemental nutri-
tion assistance program. Except for sections 6, 16(e)(1), and section
3(n)(4), households in which each member receives benefits under
a State or local general assistance program that complies with
standards established by the Secretary for ensuring that the pro-
gram is based on income criteria comparable to or more restrictive
than those under subsection (c)(2), and not limited to one-time
emergency payments that cannot be provided for more than one
consecutive month, shall be eligible to participate in the supple-
mental nutrition assistance program. Assistance under this pro-
gram shall be furnished to all eligible households who make appli-
cation for such participation.

Ed * * ES Ed * *
(e) DEDUCTIONS FROM INCOME.—
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k * * * k * *
(6) EXCESS SHELTER EXPENSE DEDUCTION.—
* * * * * * *
(C) STANDARD UTILITY ALLOWANCE.—
ES £ ES ES ES £ ES

[(iv) AVAILABILITY OF ALLOWANCE TO RECIPIENTS OF
ENERGY ASSISTANCE.—

[(I) IN GENERAL.—Subject to subclause (II), if a
State agency elects to use a standard utility allow-
ance that reflects heating or cooling costs, the
standard utility allowance shall be made available
to households receiving a payment, or on behalf of
which a payment is made, under the Low-Income
Home Energy Assistance Act of 1981 (42 U.S.C.
8621 et seq.) or other similar energy assistance
program, if the household still incurs out-of-pocket
heating or cooling expenses in excess of any as-
sistance paid on behalf of the household to an en-
ergy provider.

[(II) SEPARATE ALLOWANCE.—A State agency
may use a separate standard utility allowance for
households on behalf of which a payment de-
scribed in subclause (I) is made, but may not be
required to do so.

[(III) STATES NOT ELECTING TO USE SEPARATE
ALLOWANCE.—A State agency that does not elect
to use a separate allowance but makes a single
standard utility allowance available to households
incurring heating or cooling expenses (other than
a household described in subclause (I) or (II) of
clause (ii)) may not be required to reduce the al-
lowance due to the provision (directly or indi-
rectly) of assistance under the Low-Income Home
Energy Assistance Act of 1981 (42 U.S.C. 8621 et
seq.).

[(IV) PRORATION OF ASSISTANCE.—For the pur-
pose of the supplemental nutrition assistance pro-
gram, assistance provided under the Low-Income
Home Energy Assistance Act of 1981 (42 U.S.C.
8621 et seq.) shall be considered to be prorated
over the entire heating or cooling season for which
the assistance was provided.]

* * & * * * &

() Notwithstanding subsections (a) through (i), a State agency
shall consider a household member who receives supplemental se-
curity income benefits under title XVI of the Social Security Act (42
U.S.C. 1382 et seq.), aid to the aged, blind, or disabled under title
I, II, X, XTIV, or XVI of such Act (42 U.S.C. 301 et seq.), [or who
receives benefits under a State programl or who receives cash as-
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sistance under a State program funded under part A of title IV of
the Act (42 U.S.C. 601 et seq.) to have satisfied the resource limita-
tions prescribed under subsection (g).

(k)(1) * * *

% * * * % * *

[(4) THIRD PARTY ENERGY ASSISTANCE PAYMENTS.—

[(A) ENERGY ASSISTANCE PAYMENTS.—For purposes of
subsection (d)(1), a payment made under a State law
(other than a law referred to in paragraph (2)(H)) to pro-
vide energy assistance to a household shall be considered
money payable directly to the household.

[(B) ENERGY ASSISTANCE EXPENSES.—For purposes of
subsection (e)(6), an expense paid on behalf of a household
under a State law to provide energy assistance shall be
considered an out-of-pocket expense incurred and paid by
the household.]

(4) THIRD PARTY ENERGY ASSISTANCE PAYMENTS.—For pur-
poses of subsection (d)(1), a payment made under a State law
(other than a law referred to in paragraph (2)(G)) to provide en-
ergy assistance to a household shall be considered money pay-
able directly to the household.

* * & * * * &

ADMINISTRATIVE COST-SHARING AND QUALITY CONTROL

SEC. 16. (a) Subject to subsection (k), the Secretary is authorized
to pay to each State agency an amount equal to 50 per centum of
all administrative costs involved in each State agency’s operation
of the supplemental nutrition assistance program (other than a pro-
gram carried out under section 6(d)(4) or section 20), which costs
shall include, but not be limited to, the cost of (1) the certification
of applicant households, (2) the acceptance, storage, protection, con-
trol, and accounting of benefits after their delivery to receiving
points within the State, (3) the issuance of benefits to all eligible
households, (4) informational activities relating to the supple-
mental nutrition assistance program, including those undertaken
under section 11(e)(1)(A), but not including recruitment activities,
(5) fair hearings, (6) automated data processing and information re-
trieval systems subject to the conditions set forth in subsection (g),
(7) supplemental nutrition assistance program investigations and
prosecutions, and (8) implementing and operating the immigration
status verification system established under section 1137(d) of the
Social Security Act (42 U.S.C. 1320b—7(d)): Provided, That the Sec-
retary is authorized at the Secretary’s discretion to pay any State
agency administering the supplemental nutrition assistance pro-
gram on all or part of an Indian reservation under section 11(d) of
this Act or in a Native village within the State of Alaska identified
in section 11(b) of Public Law 92-203, as amended. such amounts
for administrative costs as the Secretary determines to be nec-
essary for effective operation of the supplemental nutrition assist-
ance program, as well as to permit each State to retain 35 percent
of the value of all funds or allotments recovered or collected pursu-
ant to sections 6(b) and 13(c) and 20 percent of the value of any
other funds or allotments recovered or collected, except the value
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of funds or allotments recovered or collected that arise from an
error of a State agency. The officials responsible for making deter-
minations of ineligibility under this Act shall not receive or benefit
from revenues retained by the State under the provisions of this
subsection.

* * * * * * *

[(d) BONUSES FOR STATES THAT DEMONSTRATE HIGH OR MOST
IMPROVED PERFORMANCE.—
[(1) FISCAL YEARS 2003 AND 2004.—

[(A) GUIDANCE.—With respect to fiscal years 2003 and
2004, the Secretary shall establish, in guidance issued to
State agencies not later than October 1, 2002—

[(i) performance criteria relating to—

[(I) actions taken to correct errors, reduce rates
of (ierror, and improve eligibility determinations;
an

[(IT) other indicators of effective administration
determined by the Secretary; and

[(ii) standards for high and most improved perform-
ance to be used in awarding performance bonus pay-
ments under subparagraph (B)(ii).

[(B) PERFORMANCE BONUS PAYMENTS.—With respect to
each of fiscal years 2003 and 2004, the Secretary shall—

[(i) measure the performance of each State agency
with respect to the criteria established under subpara-
graph (A)(i); and

[(ii) subject to paragraph (3), award performance
bonus payments in the following fiscal year, in a total
amount of $48,000,000 for each fiscal year, to State
agencies that meet standards for high or most im-
proved performance established by the Secretary
under subparagraph (A)@i).

[(2) FISCAL YEARS 2005 AND THEREAFTER.—

[(A) REGULATIONS.—With respect to fiscal year 2005 and
each fiscal year thereafter, the Secretary shall—

[(i) establish, by regulation, performance criteria re-
lating to—

[(I) actions taken to correct errors, reduce rates
of (ierror, and improve eligibility determinations;
an

[(IT) other indicators of effective administration
determined by the Secretary;

[(i1) establish, by regulation, standards for high and
most improved performance to be used in awarding
performance bonus payments under subparagraph
(B)(i1); and

[(iii) before issuing proposed regulations to carry out
clauses (i) and (ii), solicit ideas for performance cri-
teria and standards for high and most improved per-
formance from State agencies and organizations that
represent State interests.

[(B) PERFORMANCE BONUS PAYMENTS.—With respect to
fiscal year 2005 and each fiscal year thereafter, the Sec-
retary shall—
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[(i) measure the performance of each State agency
with respect to the criteria established under subpara-
graph (A)(i); and

[(ii) subject to paragraph (3), award performance
bonus payments in the following fiscal year, in a total
amount of $48,000,000 for each fiscal year, to State
agencies that meet standards for high or most im-
proved performance established by the Secretary
under subparagraph (A)Gi).

[(3) PROHIBITION ON RECEIPT OF PERFORMANCE BONUS PAY-
MENTS.—A State agency shall not be eligible for a performance
bonus payment with respect to any fiscal year for which the
State agency has a liability amount established under sub-
section (c)(1)(C).

[(4) PAYMENTS NOT SUBJECT TO JUDICIAL REVIEW.—A deter-
mination by the Secretary whether, and in what amount, to
award a performance bonus payment under this subsection
shall not be subject to administrative or judicial review.]

k * ES ES k * ES
(h) FUNDING OF EMPLOYMENT AND TRAINING PROGRAMS.—

[(2) If, in carrying out such program during such fiscal year, a
State agency incurs costs that exceed the amount allocated to the
State agency under paragraph (1), the Secretary shall pay such
State agency an amount equal to 50 per centum of such additional
costs, subject to the first limitation in paragraph (3), including the
costs for case management and casework to facilitate the transition
from economic dependency to self-sufficiency through work.

[(3) The Secretary shall also reimburse each State agency in an
amount equal to 50 per centum of the total amount of payments
made or costs incurred by the State agency in connection with
transportation costs and other expenses reasonably necessary and
directly related to participation in an employment and training pro-
gram under section 6(d)(4), except that the amount of the reim-
bursement for dependent care expenses shall not exceed an amount
equal to the payment made under section 6(d)(4)(I)(G)(II) but not
more than the applicable local market rate, and such reimburse-
ment shall not be made out of funds allocated under paragraph
(1.1
[(4)] (2) Funds provided to a State agency under this subsection
may be used only for operating an employment and training pro-
gram under section 6(d)(4), and may not be used for carrying out
other provisions of this Act.

[(5)] (3) The Secretary shall monitor the employment and train-
ing programs carried out by State agencies under section 6(d)(4) to
measure their effectiveness in terms of the increase in the numbers
of household members who obtain employment and the numbers of
such members who retain such employment as a result of their
participation in such employment and training programs.

* * *k & * * *k

RESEARCH, DEMONSTRATION, AND EVALUATIONS
SEC. 17. (a) * * *
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(b)(1)(A) * * *
(B) PROJECT REQUIREMENTS.—
* & * * * * *

(iv) IMPERMISSIBLE PROJECTS.—The Secretary may
not conduct a project under subparagraph (A) that—

ES * ES ES ES * ES
(III) is inconsistent with—
(aa) k% sk
% * ES ES % * *

(hh) subsection (a), (c), [(g), (h)(2), or (h)(3)]
or (g) of section 16;

* * *k & * * *k

AUTHORIZATION FOR APPROPRIATIONS

SEC. 18. (a)(1) To carry out this Act, there are authorized to be
appropriated such sums as are necessary for each of fiscal years
2008 through [2012] 2013. Not to exceed one-fourth of 1 per cen-
tum of the previous year’s appropriation is authorized in each such
fiscal year to carry out the provisions of section 17 of this Act, sub-
ject to paragraph (3).

* * *k & * * *k

WORKFARE
SEC. 20. (a) * * *

* * *k * * * *k

[(g)(1) The Secretary shall pay to each operating agency 50 per
centum of all administrative expenses incurred by such agency in
operating a workfare program, including reimbursements to par-
ticipants for work-related expenses as described in subsection (d)(3)
of this section.

[(2)(A) From 50 per centum of the funds saved from employment
related to a workfare program operated under this section, the Sec-
retary shall pay to each operating agency an amount not to exceed
the administrative expenses described in paragraph (1) for which
no reimbursement is provided under such paragraph.

[(B) For purposes of subparagraph (A), the term “funds saved
from employment related to a workfare program operated under
this section” means an amount equal to three times the dollar
value of the decrease in allotments issued to households, to the ex-
tent that such decrease results from wages received by members of
such households for the first month of employment beginning after
the date such members commence such employment if such em-
ployment commences—

[(i) while such members are participating for the first time
in a workfare program operated under this section; or

[(ii) in the thirty-day period beginning on the date such first
participation is terminated.
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[(3) The Secretary may suspend or cancel some or all of these
payments, or may withdraw approval from a political subdivision
to operate a workfare program, upon a finding that the subdivision
has failed to comply with the workfare requirements.]

* * & & * * *

MINNESOTA FAMILY INVESTMENT PROJECT
SEC. 22. (a) * * *

* * * * * * *

(d) FUNDING.—

(1) If an application submitted under subsection (a) complies
with the requirements specified in subsection (b), then the Sec-
retary shall—

(A) * * *

(B) subject to subsection (b)(12) from the funds appro-
priated under this Act provide grant awards and pay the
State each calendar quarter for—

(G) * * *

(i) the administrative costs incurred by the State to
provide food assistance under the Project that are au-
thorized under subsections (a)l, (g), (h)(2), and (h)(3)]
and (g) of section 16 equal to the amount that other-
wise would have been paid under such subsections had
the Project not been implemented, as estimated under
a methodology satisfactory to the Secretary after nego-
tiations with the State: Provided, That payments
made under subsection (g) of section 16 shall equal
payments that would have been made if the Project
had not been implemented.

# % * # # % *
SEC. 28. NUTRITION EDUCATION AND OBESITY PREVENTION GRANT
PROGRAM.
(q) * * *
% % % % % % %

(d) FUNDING.—

(1) IN GENERAL.—Of funds made available each fiscal year
under section 18(a)(1), the Secretary shall reserve for alloca-
tion to State agencies to carry out the nutrition education and
obesity prevention grant program under this section, to remain
available for obligation for a period of 2 fiscal [years—

[(A) for fiscal year 2011, $375,000,000; and

[(B) for fiscal year 2012 and each subsequent fiscal year,
the applicable amount during the preceding fiscal year, as
adjusted to reflect any increases for the 12-month period
ending the preceding June 30 in the Consumer Price Index
for All Urban Consumers published by the Bureau of
Labor Statistics of the Department of Labor.

[(2) ALLOCATION.—

[(A) INITIAL ALLOCATION.—Of the funds set aside under
paragraph (1), as determined by the Secretary—
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[(G) for each of fiscal years 2011 through 2013, 100
percent shall be allocated to State agencies in direct
proportion to the amount of funding that the State re-
ceived for carrying out section 11(f) (as that section ex-
isted on the day before the date of enactment of this
section) during fiscal year 2009, as reported to the
Secretary as of February 2010; and

[(ii) subject to a reallocation under subparagraph

[(D) for fiscal year 2014—
[(aa) 90 percent shall be allocated to State
agencies in accordance with clause (i); and
[(bb) 10 percent shall be allocated to State
agencies based on the respective share of each
State of the number of individuals partici-
pating in the supplemental nutrition assist-
ance program during the 12-month period
ending the preceding January 31;
[(II) for fiscal year 2015—
[(aa) 80 percent shall be allocated to State
agencies in accordance with clause (i); and
[(bb) 20 percent shall be allocated in ac-
cordance with subclause (I)(bb);
[(III) for fiscal year 2016—
[(aa) 70 percent shall be allocated to State
agencies in accordance with clause (i); and
[(bb) 30 percent shall be allocated in ac-
cordance with subclause (I)(bb);
[(IV) for fiscal year 2017—
[(aa) 60 percent shall be allocated to State
agencies in accordance with clause (i); and
[(bb) 40 percent shall be allocated in ac-
cordance with subclause (I)(bb); and
[(V) for fiscal year 2018 and each fiscal year
thereafter—
[(aa) 50 percent shall be allocated to State
agencies in accordance with clause (i); and
[(bb) 50 percent shall be allocated in ac-
cordance with subclause (I)(bb).
[(B) REALLOCATION.—

[(i) IN GENERAL.—If the Secretary determines that a
State agency will not expend all of the funds allocated
to the State agency for a fiscal year under paragraph
(1) or in the case of a State agency that elects not to
receive the entire amount of funds allocated to the
State agency for a fiscal year, the Secretary shall re-
allocate the unexpended funds to other States during
the fiscal year or the subsequent fiscal year (as deter-
mined by the Secretary) that have approved State
plans under which the State agencies may expend the
reallocated funds.

[(ii)) EFFECT OF ADDITIONAL FUNDS.—

[(I) FUNDS RECEIVED.—Any reallocated funds
received by a State agency under clause (i) for a
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fiscal year shall be considered to be part of the fis-
cal year 2009 base allocation of funds to the State
agency for that fiscal year for purposes of deter-
mining allocation under subparagraph (A) for the
subsequent fiscal year.

[(II) FUNDS SURRENDERED.—Any funds surren-
dered by a State agency under clause (i) shall not
be considered to be part of the fiscal year 2009
base allocation of funds to a State agency for that
fiscal year for purposes of determining allocation
under subparagraph (A) for the subsequent fiscal
year.

[(3) LIMITATION ON FEDERAL FINANCIAL PARTICIPATION.—

[(A) IN GENERAL.—Grants awarded under this section
shall be the only source of Federal financial participation
under this Act in nutrition education and obesity preven-
tion.

[(B) EXCLUSION.—Any costs of nutrition education and
obesity prevention in excess of the grants authorized under
this section shall not be eligible for reimbursement under
section 16(a).] years, $375,000,000.

* * * & * * *

LOW-INCOME HOME ENERGY ASSISTANCE ACT OF 1981

* * k & * * k

TITLE XXVI—LOW-INCOME HOME ENERGY ASSISTANCE

* * *k & * * *k

APPLICATIONS AND REQUIREMENTS
SEC. 2605. (a) * * *

* £ * * * £ *

(H(1) = * *

(2) For purposes of paragraph (1) of this subsection [and for pur-
poses of determining any excess shelter expense deduction under
section 5(e) of the Food and Nutrition Act of 2008 (7 U.S.C.
2014(e))]—

(A) the full amount of such payments or allowances shall be
deemed to be expended by such household for heating or cool-
ing expenses, without regard to whether such payments or al-
lowances are provided directly to, or indirectly for the benefit
of, such household, except that such payments or allowances
shall not be deemed to be expended for purposes of determining

any excess shelter expense deduction under section 5(e)(6) of the
Food and Nutrition Act of 2008 (7 U.S.C. 2014(e)(6)); and

* * * & * * *



MINORITY VIEWS

The House Agriculture Committee takes seriously its oversight
role for both sound safety net policies for farmers and adequate nu-
trition programs for low-income households. However, the Budget
Reconciliation Act of 2012 and the process under which it comes be-
fore our Committee in no way reflect the true gravity of this trust.

Without the benefit of a single hearing this year, the Budget Rec-
onciliation Act of 2012 would make major alterations to the largest
program within our jurisdiction, threatening the welfare of those
for whom this program was created. SNAP participation has grown
from 28 million participants at the time of the 2008 Farm Bill to
more than 46 million participants today. This growth is not the re-
sult of any Congressional action but rather the growing need due
to our ailing economy. The Congressional Budget Office estimates
that SNAP demand will peak in 2013 and then fall, reacting to the
nation’s economic recovery.

The budget resolution the House passed in March, H. Con Res.
112, was not a serious budget document but a political exercise
that resulted from a partisan division over defense cuts. It reflects
none of the bipartisanship for which our committee is known and
is not a legitimate deficit reduction measure.

A serious conversation about getting our nation’s fiscal house in
order cannot occur without putting everything on the table, includ-
ing defense spending and revenue. It is simply irresponsible to at-
tempt to balance the budget on the backs of the hardworking
Americans that rely on the safety net SNAP provides.

The SNAP fraud rate is at an all-time low and is operating more
efficiently than many other government programs. There may be
further inefficiencies that can be addressed by this Committee, but
we have not had the adequate time needed for a thorough program
review.

(41)
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We stand committed to having a serious conversation about our
deficit reduction and are willing to consider all budget areas under
this Committee’s jurisdiction, however the cuts contained in the
Budget Reconciliation Act of 2012 would leave millions of American
families, children and seniors hungry.
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LETTER OF TRANSMITTAL

HOUSE OF REPRESENTATIVES,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC, April 27, 2012.
Hon. PAUL RYAN,
Chairman, Committee on the Budget,
House of Representatives, Washington, DC.

DEAR CHAIRMAN RYAN: Pursuant to section 201(a) of the Concur-
rent Resolution on the Budget for Fiscal Year 2013, I hereby trans-
mit these recommendations which have been approved by vote of
the Committee on Energy and Commerce, and the appropriate ac-
companying material including additional, supplemental or dis-
senting views, to the House Committee on the Budget. This sub-
mission is in order to comply with reconciliation directives included
in H. Con. Res. 112, the fiscal year 2013 budget resolution and is
consistent with section 310 of the Congressional Budget and Im-
poundment Control Act of 1974.

Sincerely,
FrED UPTON,
Chairman.
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TITLE II—REPEAL OF CERTAIN ACA FUNDING
PROVISIONS; MEDICAID; LIABILITY REFORM

PURPOSE AND SUMMARY

The purpose of these Committee Prints is to rein in mandatory
spending to avoid a debt crisis. The Committee Prints also comply
with the reconciliation directive included in section 201 of H. Con.
Res. 112, establishing the budget for the United States Govern-
ment for fiscal year 2013 and setting forth appropriate budgetary
levels for fiscal years 2014 through 2022, and is consistent with
section 310 of the Congressional Budget and Impoundment Control
Act of 1974.

BACKGROUND AND NEED FOR LEGISLATION

Reining in Irresponsible Spending

Section 1311(a) of the Patient Protection and Affordable Care Act
(PPACA) provides the Secretary of Health and Human Services
(HHS) a direct appropriation of such sums as necessary for grants
to States to establish exchanges and facilitate the purchase of
qualified health plans. The size of the direct appropriation is solely
determined by the Secretary. The Secretary can determine the
amount of spending and spend the funds without further Congres-
sional action. The proposed legislation would strike the unlimited
direct appropriation and rescind any unobligated funds.

The Congressional Research Service’s (CRS) American Law Divi-
sion confirmed these facts in a February 7, 2011 memo, stating
that “the total amount of money the Secretary may expend for
grants to the states under this section is indefinite.” CRS further
stated that “[t]his section thus comprises both an authorization and
an appropriation of federal funds and as such, it does not require
any further congressional action to constitute an effective appro-
priation.”

Section 1311(a) funds could be used by States for activities re-
lated to developing State insurance exchanges, which could include
hiring and retaining hundreds of employees to establish their State
exchanges, such as brokers, advertisers, and customer service
agents. Grants under this language can be used to “facilitate en-
rollment” into exchange plans. However, this term is undefined in
the statute and could allow the funds to go towards any activity
the Secretary determines could “facilitate” enrollment. The vague
definition of “facilitate” is especially troubling in light of the unlim-
ited appropriation provided to the Secretary.

Section 1322 of PPACA created the Consumer Operated and Ori-
ented Plan (CO-OP) program to provide government-subsidized
loans to qualified non-profit health insurance plans. The law also

(49)
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appropriated $6 billion for startup and solvency loans under the
program.

Analysis of the CO-OP program has raised serious concerns
about the liability that taxpayers face from this PPACA loan pro-
gram. The Office of Management and Budget (OMB) estimates of
potential taxpayer losses are troubling. In the proposed rule for
CO-OPs issued on July 20, 2011 (76 FR 43237), OMB estimated
that up to “50 percent of all loans” will not be repaid—jeopardizing
hundreds of millions of taxpayer dollars.

Some awardees also include unions who appear to fail to meet
basic eligibility criteria, such as the statutory requirement that
award recipients not include health insurers or related entities in
existence before July 16, 2009.

Partially in response to such concerns, Congress reduced the ap-
propriation available for the program to $3.8 billion in H.R. 1473,
the continuing resolution for fiscal year 2011. Given these facts, it
is appropriate for Congress to rescind the entire unobligated bal-
ance available for the program to help address runaway federal
spending and limit taxpayer losses under the program.

Section 4002 of PPACA created the Prevention and Public Health
Fund, a $17.75 billion account (fiscal year 2012 to fiscal year 2021)
administered by the Secretary of HHS to provide for “expanded and
sustained national investment in prevention and public health pro-
grams to improve health and help restrain the rate of growth in
private and public sector health care costs.”

Section 4002 appropriates $1 billion for fiscal year 2012; $1.25
billion for fiscal year 2013; $1.5 billion for fiscal year 2014; $2 bil-
lion for fiscal year 2015; and each fiscal year thereafter in per-
petuity. Although the amount of the fund was reduced in the Mid-
dle Class Tax Relief and Job Creation Act passed in February 2012,
the fund remains nothing more than a slush fund controlled en-
tirely by the Secretary of HHS that can be spent without further
Congressional oversight and severely hampers robust oversight of
the program.

Providing an advanced appropriation limits Congressional over-
sight of spending under the Public Health Service Act and results
in the Federal funding of signs, bike paths, and dog neutering.
Rather than provide the Secretary a large appropriation with broad
discretion, the Committee believes Congress should identify worthy
public health service programs and authorize them at appropriate
levels. Congress can then set fiscal priorities by subsequently pro-
viding funding through the appropriations process after weighing
the relative value of different programs.

Medicaid

For both the Federal and State governments, Medicaid is the
largest health care spender of general-revenue funds. The CBO’s
recent estimates show that the Federal government will spend over
$5 trillion on Medicaid over the next 5 years. As the CMS Chief
Actuary notes in his 2011 Medicaid Actuarial Report, State spend-
ingdon the program will surpass $2 trillion over the same time pe-
riod.

Medicaid is also the largest Federal health care program in
terms of lives covered. In fiscal year 2010, 67.7 million people were
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enrolled in the program at some point during the year and at least
26 million more people will be added to the program because of the
program’s expansion in PPACA. While Medicaid was originally de-
signed as a safety net, serving just 4 million people in 1966, by
2020 there could be more than 90 million Americans. That means
at least 1 in 4 Americans will be dependent on the government pro-
gram Medicaid. These statistics are alarming and unsustainable
given Washington’s record debt and deficit levels and the increas-
ing burden on States to sustain their Medicaid programs.

Rather than ensuring the Medicaid program remains fiscally sus-
tainable, PPACA enacted the largest expansion of the entitlement
program since its inception in 1965. In fact, half of the individuals
gaining health care coverage under the new health law will obtain
it through the government’s Medicaid program.

While the dramatic expansion of the Medicaid program in
PPACA will contribute to a sharp increase in Federal Medicaid ex-
penditures over the next 10 years, program integrity remains a se-
rious concern. The Committee is committed to ensuring greater
transparency and accountability in how Federal funds are spent in
all 50 States and the U.S territories.

Program integrity can be improved significantly by ensuring eli-
gibility review is done properly and consistently. According to CMS,
Medicaid made nearly $22 billion in improper payments in 2011,
of which, more than $15 billion was associated with eligibility re-
view errors. Policies such as the implementation of the burdensome
Maintenance of Effort (MOE) on States prohibit any changes to eli-
gibility, methods, and procedures until after 2014 for adults in
Medicaid. For children under 19 years of age in Medicaid or the
Children’s Health Insurance Program (CHIP), eligibility, methods,
and procedures for determining eligibility cannot be changed until
September 2019.

Such policies limit a State’s ability to ensure greater program in-
tegrity by limiting new eligibility review standards that would en-
sure the program is used for the truly eligible and most vulnerable.
In contrast, the creation of the Performance Bonus Payments in
the Children’s Health Insurance Program Reauthorization Act of
2009 (CHIPRA), which was signed into law by President Obama,
rewards States for loosening their Medicaid eligibility review proce-
dures. Such financial incentives only further weaken the program’s
integrity and exacerbate the existing improper payment rates.

A Broken Medical Liability System

The Nation’s medical liability system imperils patient access and
imposes tremendous costs on our Nation. It has forced doctors out
of practicing in certain specialties; it has caused trauma centers to
close; it has forced pregnant women to drive hours to find an obste-
trician. This badly broken system also imposes tremendous finan-
cial burdens: Americans spend over $200 billion every year in un-
necessary “health care” costs;1 the CBO has reported to the Com-

1PwC’s “The Price of Excess” (2010): http:/ /www.pwce.com/us/en/healthcare/publications/
the-price-of-excess.jhtml
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mittee that comprehensive medical liability reform will save Amer-
ican taxpayers $63.9 billion over 10 years.2

In sharp contrast, States like California and Texas, as well as
others, have already enacted comprehensive medical liability re-
forms. As discussed below, enacting these reforms nationally will
decrease the costs of defensive medicine, reduce medical liability
fears that inhibit quality of care improvement, end years of Wash-
ington inaction on this recurring crisis, and, as shown by the
States, increase patient access to quality care while reducing costs,
including liability premiums.

President Obama has repeatedly cited the importance of medical

tort reform, but nothing meaningful in this area was included in
PPACA.

The Costs of Defensive Medicine

Doctors are sued at an alarming rate (by the age of 55, 61 per-
cent of doctors have been sued) and forced to practice defensive
medicine. In fact, a 2005 survey published in the Journal of the
American Medical Association (AMA) revealed that 93 percent of
doctors said they have practiced defensive medicine and 92 percent
said they made referrals to specialists and/or ordered tests or pro-
cedures in part to insulate themselves from medical liability.3

Part of defensive medicine is called assurance behavior where a
monetary value is assigned. This occurs when a doctor orders a test
or procedure where at least some of the motivation is to avoid
being second-guessed in retrospect and possibly named in a medical
liability suit. This is not fraud. Medicine is not an exact science.
No doctor can tell whether the patient in front of them is the one
who may have the rare clinical condition that may have been de-
tected with an additional test. Faced with the possibility of a pro-
fessionally devastating malpractice suit, many physicians will order
the extra test. Sixty percent of malpractice cases are dropped or
dismissed and never go to court, but it costs a doctor an average
of $18,000 to defend against a lawsuit. Doctors are found not neg-
ligent in 90 percent of the cases that do go to trial, but each of
these cases costs an average of $100,000 to defend.4

Defensive medicine is not done to increase income. If an internist
orders a CAT scan, the radiologist gets paid, not the internist.

Medical malpractice premiums written in 2009 totaled approxi-
mately $10.8 billion.5 Indirect costs, particularly increased use of
tests and procedures by providers to protect against future lawsuits
(“defensive medicine”), have been estimated to be much higher
than direct premiums.

The Pacific Institute puts the cost of defensive medicine at some
$200 billion and estimates that these additional liability-based
medical care costs add at least 3.4 million Americans to the rolls
of the uninsured.® Nearly half of all medical malpractice claims do

2CBO Preliminary Estimates of E&C Reconciliation Proposals.

3 AMA’s “Medical Liability: By late career, 61% of doctors have been sued”: http:/ /www.ama-
assn.org [amednews/2010/08/ 16/pri20816.htm.

4 See note 12.

5NAIC, “Countrywide Summary of Medical Malpractice Insurance, Calendar Years 1991-—
2009,” provided to CRS on December 16, 2010.

6 Lawrence 1. McQuillan, Hovannes Ahramyan and Anthony P. Archie, Jackpot Justice: The
True Cost of America’s Tort System, Pacific Research Institute (Mar. 2007).
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not involve injury or medical error. Likewise, the Manhattan Insti-
tute concluded that about ten cents of every dollar paid for health
care services goes to cover malpractice premiums, defensive medi-
cine, and other costs associated with excessive litigation.

Medical Liability Fears Inhibit Quality of Care Improvements

Fear of medical liability makes it more difficult to improve sys-
tems by making doctors reluctant to discuss and study errors and
“near misses” or participate in morbidity and mortality conferences
if the findings are “discoverable” in a malpractice claim.

Another common myth is that a small group of bad doctors are
responsible for most malpractice cases, and the current medical
tort system is needed or they will be free to repeatedly harm pa-
tients through their negligence. According to a 2007 analysis of Na-
tional Practitioner Data Bank (NPDB) files by Public Citizen “[t]he
vast majority of doctors—82 percent—have never had a medical
malpractice payment since the NPDB was created in 1990. Just 5.9
percent of doctors were responsible for 57.8 percent of all mal-
practice payments since 1991, according to data from September
1990 through 2005. Just 2.3 percent of doctors, having three or
more malpractice payments, were responsible for 32.8 percent of all
payments. Only 1.1 percent of doctors, having four or more mal-
practice payments, were responsible for 20.2 percent of all pay-
ments.” 7

However, Public Citizen’s own report highlights the problem. Ac-
cording to the AMA Physician Practice Information Survey, 75.4
percent of cardiothoracic surgeons, 68.3 percent of general sur-
geons, 79.1 percent of neurosurgeons, 70.3 percent of orthopedic
surgeons, and 69.6 percent of OB/GYNs have been sued.8 The num-
bers do not add up. Either there are a lot of frivolous lawsuits or
almost all doctors are really bad doctors. The truth is that most
claims are meritless and do not result in a payment, yet most doc-
tors have to defend themselves from these unnecessary claims at
a substantial cost to themselves and the Nation’s health care sys-
tem.

The medical liability tort system does not improve quality. A
number of studies have failed to show that the current system of
medical liability deters medical errors or promotes patient safety.?
This has been most extensively studied in the specialty of obstet-
rics where the fear of medical liability has not been shown to result
in fewer complications or cesarean sections.l® There is evidence,
however, that fears of medical liability deter doctors from treating
high risk patients, performing high risk procedures, entering high
risk specialties, and practicing in states without liability reform.

This proposal will make it easier to promote efforts at improving
patient safety and quality of care by allowing doctors and hospitals
to examine the causes of medical errors and make systemic im-

7Public Citizen, Congress Watch, The Great Medical Malpractice Hoax: NPDB Data Continue
to Show Medical Liability System Produces Rational Outcomes, (January 2007): htip://
wwuw.citizen.org [ publications [ publicationredirect.cfm?2ID=7497.

8 AMA 2007-2008 Physician Practice Information survey.

9 Mello MM, Brennan TA. Deterrence of medical errors: theory and evidence for malpractice re-
form. Texas Law Review. 2002; 80:1595-638.

10 A. Russell Localio, JD, MPH, MS; Ann G. Lawthers, ScD; Joan M. Bengtson, MD; Liesi E.
Hebert, ScD; Susan L. Weaver; Troyen A. Brennan, MD, JD; J. Richard Landis, PhD, Relation-
ship Between Malpractice Claims and Cesarean Delivery, JAMA. 1993;269(3):366-373.
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provements without the fear of litigation that exists in States with-
out liability reform.

A Recurring Crisis, Yet Washington Has Failed to Act

Medical malpractice reform has surfaced as a national issue re-
peatedly over recent decades during periods of “crisis.” A 2004 sur-
vey found that three out of four emergency rooms had to divert am-
bulances because of a shortage of specialists due to medical liability
issues.1l The evidence from States like California that medical li-
ability reform works has been available for over three decades. Un-
necessary costs and defensive medicine have a negative effect on
the Federal health care programs of Medicare and Medicaid.12

President Obama has repeatedly expressed his support for mean-
ingful medical liability reform. In a 2009 speech before the AMA,
the President acknowledged that defensive medicine leads to more
tests and needless costs because doctors must protect themselves
from frivolous lawsuits.13 Again, during a speech to a Joint Session
of Congress in September 2009, President Obama said “I don’t be-
lieve malpractice reform is a silver bullet, but I've talked to enough
doctors to know that defensive medicine may be contributing to un-
necessary costs.” 14 In his 2011 State of the Union address, Presi-
dent Obama again included medical liability reform as part of his
agenda.l5

A common question from the American people is why there were
no meaningful medical liability reform provisions in the health re-
form law. An October 2009 survey conducted by the Health Coali-
tion on Liability and Access found that 69 percent of Americans
wanted medical liability reform included in health care reform leg-
islation.’® One of the most truthful answers came from Governor
Howard Dean when he commented as follows on the House bill
(H.R. 3200):

Here’s why tort reform is not in the bill. When you go
to pass a really enormous bill like that, the more stuff you
put in it, the more enemies you make, right? And the rea-
son that tort reform is not in the bill is because the people
who wrote it did not want to take on the trial lawyers in
addition to everyone else they were taking on. And that is
the plain and simple truth.1?

As Shown by the States, Comprehensive Reform Will Increase Pa-
tient Access to Quality Care While Reducing Costs

11Hospital Emergency Department Administration Survey, “Federal Medical Liability Re-
form,” 2004, the Schumacher Group, Alliance of Specialty Medicine, July 2005.

12Under Medicare, the federal government pays a percentage of doctors’ liability premiums
through the practice expense component of the physician fee schedule. The federal government
also incurs costs because of defensive medicine.

13The text of the June 2009 speech can be found here: Attp:/ /www.whitehouse.gov / the-press-
office | remarks-president-annual-conference-american-medical-association.

14The text of this address can be found here: http:/ /www.whitehouse.gov | the-press-office/re-
marks-president-a-joint-session-congress-health-care.

15Tn his January 25, 2011, State of the Union address, President Obama specifically called
for “medical malpractice reform to rein in frivolous lawsuits.” On January 27, Republicans on
the Committee wrote directly to the President seeking his leadership in crafting such legislation.
There has been no response from the Administration.

16112th Congress Committee on the Judiciary Report on the “Help Efficient, Accessible, Low-
Cost, Timely Healthcare Act of 2011.”

17 hitp: | /washingtonexaminer.com | blogs | beltway-confidential / 2009 / 08 | dean-says-obamacare-
authors-dont-want-challenge-trial-lawyers.
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States that have adopted caps have seen tremendous benefits.
Patients who are harmed are still compensated 100 percent for eco-
nomic losses (anything to which a receipt can be attached), suffered
as the result of a health care injury. California’s landmark legisla-
tion, the Medical Injury Compensation Reform Act of 1975
(MICRA) signed into law by Governor Jerry Brown (D), helped to
stabilize the California medical liability insurance market. From
1976 through 2009, California’s medical liability insurance pre-
miums increased by 261 percent compared to a total increase of
945 percent for the other 49 States.18

Additionally, Texas adopted comprehensive medical malpractice
reform, including caps on non-economic damages, in 2003, and
these reforms have yielded remarkable outcomes, including an in-
crease in new physicians, additional obstetricians, and reduced
medical liability premiums. From 2003 through 2009, the Texas
Medical Board saw an increase of roughly 60 percent in their new
physician licensure applications.!® While other states were losing
obstetricians, Texas actually gained obstetricians. The number of
obstetricians in Texas increased by 218 between 2002 and 2009 to
a total of 2,444.20 Finally, all major physician liability carriers in
Texas have reduced their rates resulting in nearly all Texas physi-
cians having their premiums lowered by at least 30 percent and
some by well over 40 percent since 2004.21

Caps on non-economic damages do not deny injured patients the
ability to have their cases heard. States that have enacted caps
have not seen a significant reduction in the number of claims, only
in the number of unpredictable and unreasonably large awards for
pain and suffering.22 States that have not enacted reform continue
to allow a few patients and their attorneys unlimited awards while
everyone else is burdened with limited health care and rising costs.

Twenty-eight States have enacted meaningful medical liability
re-form 23 that includes, among other provisions, a cap on non-eco-
nomic damages, while twenty-two States continue to operate within
the national health care system without meaningful liability re-
form. In States with caps on non-economic damages, liability pre-
miums are 17 percent lower than they are in States without such
caps.24

In those States that have enacted meaningful reform, mal-
practice premiums are affordable, defensive medicine costs are
lower and patients have greater access to care when and where
they need it. For example, two thorough studies that used national
data on Medicare populations concluded that States with medical

18The American Medical Association’s written testimony for January 20, 2011, House Judici-
ary Committee hearing: http:/ /www.ama-assn.org/amal/pub/upload/mm /399 | ama-statement-
medical-liability-reform-2011.pdf.

19Texas Medical Association’s “Proposition 12 Produces Healthy Benefits™: htip://
www.texmed.org| Template.aspx?id=5238.

20The chart detailing obstetricians in Texas can be found here: hitp://www.tapa.info/
Downloads /Improving Access/2010 Charts/06 TAPA Obstetricians.pdf.

21Texas Medical Association “Professional Liability Insurance Reform”: htip://
www.texmed.org | Template. aspx?id=780.

22Tn July 2007, a Los Angeles County Court awarded a plaintiff over $96 million in damages
while abiding by MICRA’s $250,000 cap on non-economic damages. www.micra.org.

23 AANS/CNS PowerPoint Presentation “The State of Medical Liability Reform: Successes and
Challenges for the Future”, February 19, 2010.

24“The Medical Malpractice Crisis Trends and the Impact of State Tort Reforms,” Kenneth
E. Thorpe, (January 21, 2004) at 20-30.
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liability reforms saw an average reduction of 4.3 percent in hospital
costs for patients in managed care programs.25 This is not the case
in States that have refused to enact meaningful reform.

In States without liability reform, the system does not serve any-
one except trial lawyers. Injured patients are not compensated in
a timely or equitable way. They are forced to wade through several
years of litigation and receive, on average, only 46 cents of every
dollar awarded while the remaining 54 cents goes to their lawyers
and other administrative fees.26

State reforms show that comprehensive medical liability reform,
that includes caps on non-economic damage awards, will improve
patients’ access to quality care while reducing the overall cost of
health care in America.

HEARINGS

ACA Funding Provisions

The Subcommittee on Health held hearings on Prevention and
Public Health Funds during the first session of the 112th Congress.
On March 9, 2011, the Subcommittee held a hearing entitled “Set-
ting fiscal Priorities in Health Care Funding.” The Subcommittee
received testimony from the Honorable Earnest Istook, Distin-
guished Fellow, the Heritage Foundation; Dr. John C. Goodman,
President and CEO, National Center for Policy Analysis; and the
Honorable Joseph F. Vitale, New Jersey State Senate.

Medicaid

The full Committee and the Subcommittee on Health held hear-
ings on Medicaid reform during the first session of the 112th Con-
gress. On Tuesday, March 1, 2011, the full Committee held a hear-
ing entitled “The Consequences of Obamacare: Impact on Medicaid
and State Health Care Reform.” The Committee received testimony
from Utah Governor Gary R. Hubert, Mississippi Governor Haley
Barbour, and Massachusetts Governor Deval Patrick.

Medical Liability

The Subcommittee on Health held hearings on Medical Liability
during the first session of the 112th Congress. On April 6, 2011,
the Subcommittee held a hearing entitled “The Cost of the Medical
Liability System Proposals for Reform, including H.R. 5, the Help
Efficient, Accessible, Low-cost, Timely Healthcare (HEALTH) Act of
2011.” The Subcommittee received testimony from Dr. Lisa M.
Hollier, MPH, American College of Obstetricians and Gynecologists
Fellow, Professor and Director of the Lyndon B Johnson Residency
Program at the University of Texas Medical School at Houston; Dr.
Allen B. Kachalia, Esq., Medical Director of Quality and Safety,
Brigham and Women’s Hospital, Harvard Medical School; and Dr.
Troy M. Tippetts, Past President, American Association of Neuro-
logical Surgeons and Past President, Florida Medical Association.

25Daniel P. Kessler and Mark B. McClellan, “Medical Liability, Managed Care, and Defensive
Medicine,” National Bureau of Economic Research (NBER) Working Paper 7537 (February 2000)
at 16.

26 NEJM “Claims, Errors, and Compensation Payments in Medical Malpractice Litigation.”:
http:/ |www.nejm.org/doi/full/10.1056 | NEJMsa054479.
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COMMITTEE CONSIDERATION

On April 24 and 25, 2012, the Committee met in open markup
session to consider the Committee Prints entitled “Title I—Repeal
of Certain ACA Funding Provisions,” “Title II—Medicaid,” and
“Title III—Liability Reform.” A motion by Mr. Upton to transmit
the Committee Prints as the recommendations of the Committee,
and all appropriate accompanying material, including additional,
supplemental, or dissenting views, to the House Committee on the
Budget, in order to comply with the reconciliation directive in-
cluded in section 201 of H. Con. Res. 112, establishing the budget
for the United States Government for fiscal year 2013 and setting
forth appropriate budgetary levels for fiscal years 2014 through
2022, and consistent with section 310 of the Congressional Budget
and Impoundment Control Act of 1974, was agreed to by a voice
vote.

COMMITTEE VOTES

Clause 3(b) of Rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the motion
to report legislation and amendments thereto. The following are
the recorded votes taken on amendments offered to the Committee
Prints.
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COMMITTEE ON ENERGY AND COMMERCE - 112TH CONGRESS
ROLL CALL VOTE # 89

BILL: Committee Print, Title [—Repeal of Certain ACA Funding Provisions

AMENDMENT: An amendment offered by Mr. Pallone, No. 1, to provide that section 101 shall not apply to a
State award unless the Governor certified that the State prefers not to have a Federal

exchange and wants to establish and operate such an exchange.

DISPOSITION: NOT AGREED TO, by a roli call vote of 16 yeas and 28 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton Mr. Dingell
Mr. Stearns X Mr. Markey X
Mr, Whitfield X Mr. Towns
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green
Mr. Rogers Ms. DeGette
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackbum X Ms. Baldwin
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes X
Mr. Cassidy X
Mr, Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE -~ 112TH CONGRESS
ROLL CALL VOTE # 90

BILL: Committee Print, Title I—Repeal of Certain ACA Funding Provisions

AMENDMENT: Anamendment offered by Mr. Gonzalez, No. 2, to provide that section 101 shall not apply
to awards for the Small Business Health Options Program.

DISPOSITION: NOT AGREED TO, by roll call vote of 20 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE - 112TH CONGRESS
ROLL CALL VOTE #91

BILL: Committee Print, Title [—Repeal of Certain ACA Funding Provisions

AMENDMENT: An amendment offered by Ms. Eshoo, No. 3, section 101 shall not apply for a State award
for the use of certifying health plans as qualified health plans that satisfy applicable
requirements for not having lifetime or annual limits.

DISPOSITION: NOT AGREED TO, by aroll call vote of 21 yeas and 30 nays.

Mr. Kinzinger

Mr. Griffith

REPRESENTATIVE YEAS | NAYS | PRESENT { REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
M. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mis. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X

X
X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE — 112TH CONGRESS
ROLL CALL VOTE #92

BILL: Committee Print, Title I-—Repeal of Certain ACA Funding Provisions

AMENDMENT: An amendment offered by Ms. Schakowsky, No. 4, to provide that section 101 shall not
apply to awards for corrective actions related to rate review.

DISPOSITION: NOT AGREED TO, by roll call vote of 18 yeas and 33 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
er. Pitts X Mr. Rush X
ers. Bono Mack X Ms. Eshoo X
JMr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr, Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mirs. Christensen X
Mr. Harper X Ms. Castor X
Mr, Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr, Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE - 112TH CONGRESS
ROLL CALL VOTE #93

BILL: Committee Print, Title —Repeal of Certain ACA Funding Provisions

AMENDMENT: An amendment offered by Mrs. Capps, No. 5, to provide that section 102 shall not take
effect until Healthy People 2020 goals have been met.

DISPOSITION: NOT AGREED TO, by a roll call vote of 22 yeas and 30 nays.

Mrs. McMorris Rodgers

Mrs. Christensen

Mr. Harper

Ms. Castor

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr, Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms, Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick Mrs. Capps X
Mr. Sullivan Mr. Doyle X
Mr. Murphy Ms. Schakowsky X
Mr. Burgess Mr. Gonzalez X
Mrs. Blackburn Ms. Baldwin X
Mr. Bilbray Mr. Ross X
Mr. Bass Mr. Matheson X
Mr. Gingrey Mr. Butterfield X
Mr, Scalise Mr. Barrow X
Mr. Latta Ms. Matsui X

X
X

Mr. Lance

Mr. Sarbanes

Mr. Cassidy

Mr. Guthrie

Mr. Olson

Mr. McKinley

Mr. Gardner

Mr. Pompeo

Mr. Kinzinger

Mr. Griffith

R A A A A L A R R L L R A e R L A A e R A S R B B

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE — 112TH CONGRESS
ROLL CALL VOTE # 94

BILL: Committee Print, Title —Repeal of Certain ACA Funding Provisions

AMENDMENT:

An amendment offered by Ms. Matsui, No. 6, to provide that section 102 shall not take
effect until the date that the health objectives in Healthy People 2020 relating to older adults

have been met.

DISPOSITION: NOT AGREED TO, by roll call vote of 22 yeas and 30 nays.
REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT

Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X

fMr. Sullivan X Mr. Doyle X
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsut X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr, Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE - 112TH CONGRESS
ROLL CALL VOTE # 95
BILL: Committee Print, Title I-—Repeal of Certain ACA Funding Provisions
AMENDMENT: An amendment offered by Ms. Schakowsky, No. 7, to provide that section 102 shail not
apply to programs to provide breast cancer, cervical screenings, and other preventive health

services for women.

DISPOSITION: NOT AGREED TO, by a roli call vote of 22 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
|Mr, Upton X Mr. Waxman X
|Me. Barton X Mr. Dingell X
er, Stearns X Mr. Markey X

Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Palione X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle X
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes

Mr. Cassidy X

Mr. Guthrie X

Mr. Olson X

Mr. McKinley X

Mr. Gardner X

Mr. Pompeo X

Mr. Kinzinger X

Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE — 112TH CONGRESS
ROLL CALL VOTE # 96
BILL: Committee Print, Title I—Repeal of Certain ACA Funding Provisions
AMENDMENT: A motion by Mr. Upton to agree to the Committee Print. (Final Passage)

DISPOSITION: AGREED TO, as amended, by a roll call vote of 30 yeas and 22 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Patlone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle X
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE - 112TH CONGRESS
ROLL CALL VOTE #97

BILL: Committee Print, Title [I—Medicaid

AMENDMENT: A motion offered by Mr. Sarbanes, No. 1a, second degree amendment to the Barton
amendment that would continue the performance bonus payments program beyond its
Children’s Health Insurance Reauthorization Act of 2009 (CHIPRA) statutory expiration by
allowing for the redirection of CHIP funds from the allocations and contingency fund to the
performance bonus payments after fiscal year 2013.

DISPOSITION: NOT AGREED TO, by a roll call vote of 18 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey
Mr. Whitfield X Mr. Towns
Mr. Shimkus X Mr. Pailone X
Mr. Pitts X Mr. Rush
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr, Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes X
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKiniey X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE — 112TH CONGRESS
ROLL CALL VOTE #98

BILL: Committee Print, Title [[—Medicaid

AMENDMENT: An amendment by Mr. Barton, No. 1, to rescind the performance bonus payments to States
that were created in CHIPRA.

DISPOSITION: AGREED TO, by a roll call vote of 30 yeas and 21 nays.

Mr. Kinzinger

Mr. Griffith

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr, Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X

X
X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE — 112TH CONGRESS
ROLL CALL VOTE #99
BILL: Committee Print, Title I—Medicaid

AMENDMENT: An amendment offered by Mrs. Christensen, No. 2, to strike section 204, which returns
Medicaid funding levels for the U.S. territories to pre-PPACA and pre-ARRA levels.

DISPOSITION: NOT AGREED TO, by a roll call vote of 21 yeas to 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyie
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mz, Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
M:. Harper X Mes. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X

fMr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE - 112TH CONGRESS
ROLL CALL VOTE # 100

BILL: Committee Print, Title [I—Medicaid

AMENDMENT: An amendment offered by Mr. Pallone, No. 3, to amend Section 201 by carving out nursing

facilities from the new 5.5% tax threshold.

DISPOSITION: NOT AGREED TO, by a roll call vote of 21 yeas and 29 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT { REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr, Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X

JMrs. McMorris Rodgers X Mrs. Christensen X
‘Mr. Harper X Ms. Castor X
Mr. Lance X Mr, Sarbanes

Mr. Cassidy X

Mr. Guthrie X

Mr. Olson X

Mr. McKinley X

Mr. Gardner X

Mr. Pompeo X

Mr. Kinzinger X

M. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE ~ 112TH CONGRESS
ROLL CALL VOTE # 101

BILL: Committee Print, Title [I—Medicaid

AMENDMENT: Anamendment offered by Mr. Engel, No. 4, to strike section 202, which rebases the State
DSH allotments for fiscal year 2022.

DISPOSITION: NOT AGREED TO, by a roll call vote of 21 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingeli X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Patlone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs, Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE - 112TH CONGRESS

ROLL CALL VOTE # 102

BILL: Committee Print, Title [Tl—Medicaid

AMENDMENT:

An amendment offered by Ms. Baldwin, No. 3, to amend section 203 of to prevent the repeal
of the Maintenance of Effort (MOE) until the Secretary of HHS can certify that disabled
children or dual-eligibles are not affected by its repeal.

DISPOSITION: NOT AGREED TO, by a roll call vote of 21 yeas and 30 nays.
REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT

Mr. Upton X Mr. Waxman X

Mr. Barton X Mr. Dingetl X

Mr. Stearns X Mr. Markey X

Mr. Whitfield X Mr. Towns X

Mr. Shimkus X M, Pallone X

Mr. Pitts X Mr. Rush X

Mrs. Bono Mack X Ms. Eshoo X

Mr. Walden X Mr. Engel X

Mr. Terry X Mr. Green X

Mr. Rogers Ms. DeGette X

Mrs. Myrick X Mrs. Capps X

Mr. Sullivan X Mr. Doyle

Mr. Murphy X Ms. Schakowsky X

Mr. Burgess X Mr. Gonzalez X

Mrs. Blackbumn X Ms. Baldwin X

Mr. Bilbray X Mr. Ross X

Mr. Bass X Mr. Matheson X

Mr. Gingrey X Mr. Butterfield X

Mr. Scalise X Mr. Barrow X

Mr. Latta X Ms. Matsui X

Mrs. McMorris Rodgers X Mrs. Christensen X

Mr. Harper X Ms. Castor X

Mr. Lance X Mr. Sarbanes

Mr. Cassidy X

Mr. Guthrie X

Mr. Olson X

Mr. MeKinley X

Mr. Gardner X

Mr. Pompeo X

Mr. Kinzinger X

Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE - 112TH CONGRESS
ROLL CALL VOTE # 103

BILL: Committee Print, Title [I—Medicaid

AMENDMENT: An amendment offered by Mr. Markey, No. 6, to require government negation of Part-D
prescription drug prices.

DISPOSITION: NOT AGREED TO, by a roll call vote of 21 yeas and 30 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Palione X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mt. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
ers. McMorris Rodgers X Mrs. Christensen X
er, Harper X Ms. Castor X
'Mr, Lance X Mr. Sarbanes

Mr. Cassidy X
IMr. Guthrie X

Mr. Olson X

Mr. McKinley X

Mr. Gardner X

Mr. Pompeo X

Mr. Kinzinger X

Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE - 112TH CONGRESS
ROLL CALL VOTE # 104

BILL: Committee Print, Title [I—Medicaid

AMENDMENT: A motion by Mr. Upton to agree to the Committee Print, as amended. (Final Passage)

DISPOSITION: AGREED TO, as amended, by a roll call vote of 30 yeas and 20 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT

JMr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr, Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush

Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle

Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackbum X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes

Mr., Cassidy X

Mr. Guthrie X

Mr. Olson X

Mr. MeKinley X

Mr. Gardner X

Mr. Pompeo X

Mr. Kinzinger X

Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE — 112TH CONGRESS
ROLL CALL VOTE # 105

BILL: Committee Print, Title {{l—Liability Reform

AMENDMENT: An amendment offered by Ms. Baldwin, No. 1, to provide that the Committee Print does not
preempt any State law pertaining to medical malpractice or medical product liability case.

DISPOSITION: NOT AGREED TO, by a roll call vote of 22 yeas and 29 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingeli X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
M. Pitts X Mr. Rush X
Mrs, Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
Mr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE ~ 112TH CONGRESS
ROLL CALL VOTE # 106

BILL: Committee Print, Title [II—Liability Reform

AMENDMENT: An amendment offered by Mr. Barrow, No. 2, to provide that the Committee Print does not
preempt or supersede any State constitution, including provisions construed by State case

law.

DISPOSITION: NOT AGREED TO, by a roll call vote of 22 yeas and 29 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr. Waxman X
Mr. Barton X Mr. Dingell X

{Mr. Stearns X Mr. Markey X
IMr. whitfietd X Mr. Towns X
Ivr. shimkus X Mr. Pallone X
IMr. piess X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackburn X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr, Lance X Mr. Sarbanes
Mr. Cassidy X
Mr. Guthrie X
Mr. Olson X
jMr. McKinley X
Mr. Gardner X
Mr. Pompeo X
Mr. Kinzinger X
Mr. Griffith X

04/25/2012
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COMMITTEE ON ENERGY AND COMMERCE - 112TH CONGRESS
ROLL CALL VOTE # 107

BILL: Committee Print, Title III—Liability Reform

AMENDMENT:

An amendment offered by Ms. Castor, No. 3, to provide that the Committee Print does not
apply to causes of action arising out of PPACA for services related to women’s preventative

health services.

DISPOSITION: NOT AGREED TO, by a roll call vote of 20 yeas and 31 nays.
REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT

Mr. Upton X Mr. Waxman X
Mr. Barton X M. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Pallone X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X

IMr. Sullivan X Mr. Doyle

er. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackbum X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X
Mr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes

Mr. Cassidy X

Mr. Guthrie X

Mr. Olson X

JMr. McKinley X

Mr. Gardner X

Mr. Pompeo X

Mr. Kinzinger X

Mr. Griffith X

04/25/2612
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COMMITTEE ON ENERGY AND COMMERCE -~ 112TH CONGRESS
ROLL CALL VOTE # 108

BILL: Committee Print, Title [II—Liability Reform

AMENDMENT: A motion by Mr. Upton to agree to the Committee Print. (Final Passage)

DISPOSITION: AGREED TO, by a roll call vote of 29 yeas and 22 nays.

REPRESENTATIVE YEAS | NAYS | PRESENT | REPRESENTATIVE | YEAS | NAYS | PRESENT
Mr. Upton X Mr, Waxman X
Mr. Barton X Mr. Dingell X
Mr. Stearns X Mr. Markey X
Mr. Whitfield X Mr. Towns X
Mr. Shimkus X Mr. Palione X
Mr. Pitts X Mr. Rush X
Mrs. Bono Mack X Ms. Eshoo X
Mr. Walden X Mr. Engel X
Mr. Terry X Mr. Green X
Mr. Rogers Ms. DeGette X
Mrs. Myrick X Mrs. Capps X
Mr. Sullivan X Mr. Doyle
Mr. Murphy X Ms. Schakowsky X
Mr. Burgess X Mr. Gonzalez X
Mrs. Blackbum X Ms. Baldwin X
Mr. Bilbray X Mr. Ross X
Mr. Bass X Mr. Matheson X
Mr. Gingrey X Mr. Butterfield X
Mr. Scalise X Mr. Barrow X
Mr. Latta X Ms. Matsui X
Mrs. McMorris Rodgers X Mrs. Christensen X

IMr. Harper X Ms. Castor X
Mr. Lance X Mr. Sarbanes

Mr. Cassidy X

Mr. Guthrie X

Mr. Olson X

Mr. McKinley X

{Mr. Gardner X

Mr. Pompeo X

Mr. Kinzinger X

Mr. Griffith X

04/25/2012
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COMMITTEE OVERSIGHT FINDINGS

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House
of Representatives, the oversight findings and recommendations of
the Committee are reflected in the descriptive portions of this re-
port, including the finding that reigning in mandatory spending is
necessary to avoid a debt crisis.

STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

In accordance with clause 3(c)(4) of rule XIII of the Rules of the
House of Representatives, the performance goals and objectives of
the Committee are reflected in the descriptive portions of this re-
port, including the goal of avoiding a debt crisis by reigning in
mandatory spending.

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives, the Committee finds that the Committee
Prints would result in no new or increased budget authority, enti-
tlement authority, or tax expenditures or revenues.

EARMARK

In compliance with clause 9(e), 9(f), and 9(g) of rule XXI, the
Committee finds that the Committee Prints contain no earmarks,
limited tax benefits, or limited tariff benefits.

COMMITTEE COST ESTIMATE

The Committee adopts as its own the cost estimate prepared by
the Director of the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974.

CONGRESSIONAL BUDGET OFFICE ESTIMATE

Pursuant to clause 3(c)(3) of rule XIII of the Rules of the House
of Representatives, the following is the cost estimate provided by
the Congressional Budget Office pursuant to section 402 of the
Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, April 27, 2012.
Hon. FRED UPTON,
Chairman, Committee on Energy and Commerce,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for the Reconciliation Rec-
ommendations of the House Committee on Energy and Commerce.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Kirstin Nelson.

Sincerely,
DouGLAS W. ELMENDORF.

Enclosure.
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Reconciliation Recommendations of the House Committee on Energy
and Commerce

Summary: H. Con. Res. 112, the Concurrent Budget Resolution
for fiscal year 2013, as passed by the House of Representatives on
March 29, 2012, instructed several committees of the House to rec-
ommend legislative changes that would reduce deficits over the
2012-2022 period. As part of this process, the House Committee on
Energy and Commerce approved legislation on April 25, 2012, with
a number of provisions that would reduce deficits.

In total, CBO and the staff of the Joint Committee on Taxation
(JCT) estimate that enacting the legislation would reduce deficits
by about $2.9 billion over the 2012-2013 period, by $45.9 billion be-
tween 2012 and 2017, and by $113.4 billion over the 2012-2022 pe-
riod, assuming enactment on or near October 1, 2012. These figures
represent the net effect of changes in direct spending and revenues
as a result of the legislation. About $1.4 billion of the reduction for
2012 through 2022 would be off-budget, from net increases in So-
cial Security tax receipts.

In addition, the Chairman of the House Committee on the Budg-
et has directed CBO to prepare estimates assuming a July 1, 2012,
enactment date for this year’s reconciliation proposals. If the legis-
lation were enacted by that earlier date, some of the provisions
would result in greater reductions in direct spending than those es-
timated assuming enactment on or near October 1, 2012. Under the
alternative assumption of a July 1 enactment date, CBO and JCT
estimate that the legislation would reduce deficits by $3.9 billion
over the 2012—-2013 period, by $48.0 billion between 2012 and 2017,
and by $115.5 billion over the 2012—2022 period.

The Committee’s recommendations would make the following
changes:

o Title I would eliminate funding for certain provisions of the Af-
fordable Care Act (ACA), by repealing the authority for the Sec-
retary of Health and Human Services (HHS) to provide grants to
states for establishing health insurance exchanges, repealing the
Prevention and Public Health Fund, and rescinding funding for
loans for the Consumer Operated and Oriented Plan (CO-OP) pro-
gram.

e Title IT would make changes to Medicaid and the Children’s
Health Insurance Program (CHIP) by limiting states’ ability to tax
health care providers, reducing Medicaid payments to states for
hospitals that serve a disproportionate share of poor and uninsured
patients, repealing certain requirements that states maintain Med-
icaid and CHIP eligibility rules and procedures, limiting Medicaid
payments to U.S. territories, and repealing performance bonuses
under CHIP.

o Title IIT would impose limits on medical malpractice litigation
in state and federal courts by capping awards and attorney fees,
modifying the statute of limitations and the “collateral source” rule,
and eliminating joint and several liability.

The legislation contains an intergovernmental mandate as de-
fined in the Unfunded Mandates Reform Act (UMRA) because it
would preempt state laws that provide health care providers and
organizations less protection from liability, loss, or damages. CBO
estimates the cost of complying with the mandate would be small
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and would fall well below the threshold established in UMRA for
intergovernmental mandates ($73 million in 2012, adjusted annu-
ally for inflation).

The legislation contains several mandates on the private sector,
including caps on damages and on attorney fees, the statute of lim-
itations, and the fair share rule. The cost of those mandates would
exceed the threshold established in UMRA for private-sector man-
dates ($146 million in 2012, adjusted annually for inflation) in four
of the first five years in which the mandates were effective.

Estimated cost to the Federal Government: The estimated budg-
etary impact of the legislation is shown in the following tables. The
spending effects of this legislation fall mostly within budget func-
tions 550 (health) and 570 (Medicare).

For purposes of this estimate, CBO assumes that the legislation
will be enacted on or near October 1, 2012, as shown in Table 1.
As directed by the Chairman of the House Budget Committee, CBO
has also prepared a set of estimates based on the assumption that
the legislation is enacted by July 1, 2012. Those alternative esti-
mates are presented in Table 2.
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Basis of estimate: In total, CBO and JCT estimate that enacting
the Energy and Commerce Committee’s recommendations would re-
duce direct spending by $104.6 billion, increase revenues by $8.8
billion, and reduce deficits by about $113.4 billion over the 2012—
2022 period, assuming enactment on or near October 1, 2012 (see
Table 1). Assuming enactment by July 1, 2012, the committee’s rec-
ommendations are estimated to reduce direct spending by $106.7
billion, increase revenues by $8.8 billion, and reduce deficits by
about $115.5 billion over the 2012—-2022 period (see Table 2).

Title I—Repeal of Certain ACA Funding Provisions

Title I of the legislation would repeal several provisions of the Af-
fordable Care Act, including grant authority for state exchanges,
the Prevention and Public Health Fund, and funding for loans for
the CO-OP program. CBO estimates that enacting the provisions in
title I would reduce direct spending by $25.3 billion over the 2012—
2022 period, assuming enactment on or near October 1, 2012; and
by $27.2 billion over the same period, assuming enactment by July
1, 2012. In addition, enacting title I would reduce revenues by ap-
proximately $0.9 billion over the 2012—2022 period for both Octo-
ber 1, 2012, and July 1, 2012, enactment dates.

State Exchange Grants. The legislation includes a provision to
eliminate the authority of the Secretary of HHS to provide grants
to states for setting up health insurance exchanges. Section 1311
of the ACA provided for such grants in the amounts necessary for
planning and establishing health insurance exchanges until Janu-
ary 1, 2015. Under current law, CBO estimates that $2.7 billion in
grants will be provided to states over the 2012-2022 period. CBO
expects that some of those funds will be obligated by the time this
legislation is enacted and will be disbursed over time even if the
legislation is enacted. Therefore, eliminating the authority to pro-
vide grants after the enactment date would generate a reduction in
the disbursement of grants of $1.4 billion over the 2012-2022 pe-
riod, CBO estimates. In addition, the repeal would lead to some
delay in the establishment of insurance exchanges, resulting in
changes in insurance coverage and additional changes in federal
spending primarily for subsidies provided through health insurance
exchanges. After taking into account such changes in coverage,
CBO and JCT estimate that enacting this provision would reduce
direct spending by $14.1 billion over the 2012-2022 period and
would reduce net revenues by $0.9 billion over the same period.

Prevention and Public Health Fund. The ACA established
the Prevention and Public Health Fund and provided authority for
federal agencies to award grants from the fund to public and pri-
vate entities for prevention, wellness, and public health activities.
Federal agencies can award annual grants that total $1.0 billion in
2012 rising to $2.0 billion in 2022 and beyond. Title I would repeal
the Prevention and Public Health Fund and rescind any unobli-
gated balances. CBO estimates that enacting this provision would
reduce direct spending by $10.9 billion over the 2012-2022 period.

Consumer Operated and Oriented Plan Program. Title 1
also would rescind unobligated balances of the CO-OP program.
The CO-OP program was established by the ACA to provide loans
to new nonprofit health insurance issuers so that they may offer
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health insurance plans in the individual and small group markets.
CBO estimates that enacting this provision would reduce direct
spending by $0.3 billion over the 2012-2022 period.

Title II—Medicaid and CHIP

Title IT would make several changes to Medicaid and CHIP. It
would limit states’ ability to tax health care providers, reduce pay-
ments to hospitals that serve a disproportionate share of poor and
uninsured patients (known as DSH payments), repeal Medicaid
and CHIP maintenance of effort requirements, limit Medicaid pay-
ments to the U.S. territories, and repeal the authority for HHS to
award CHIP performance bonuses.

CBO estimates that enacting title II would reduce direct spend-
ing by $23.4 billion over the 2012-2022 period, assuming enact-
ment on or near October 1, 2012; and by $23.5 billion over the
same period, assuming enactment by July 1, 2012. In addition, en-
acting title II would reduce revenues by $0.8 billion over the 2012—
2022 period for both the October 1 and July 1 enactment assump-
tions.

Revise Provider Tax Threshold. Under current law, states
may not tax health care providers and return the tax revenues to
those same providers through higher Medicaid payment rates or
through other offsets and guarantees (known as a “hold harmless”
arrangement). An exception to this provision is that the federal
government will not deem a hold harmless arrangement to exist if
the provider taxes collected from given providers are less than 6
percent of the providers’ revenues. The legislation would lower the
allowable percentage threshold of provider revenues to 5.5 percent
starting in 2013. CBO estimates that enacting this provision would
reduce direct spending by $11.3 billion over the 2012-2022 period.

Reduce DSH Payments. Under current law, Medicaid provides
for payments to hospitals that serve a disproportionate share of
low-income and uninsured individuals. The ACA reduced those
payments beginning in 2014 and continuing through 2021. Pay-
ments in 2022 were unaffected. This provision would reduce DSH
payments in 2022 from $12.1 billion to $7.9 billion, bringing those
amounts in line with 2021 payments. CBO estimates that enacting
this provision would reduce direct spending by $4.2 billion in 2022.

Repeal Medicaid and CHIP Maintenance of Effort (MOE)
Requirements. As a condition of receiving federal Medicaid and
CHIP payments, states must maintain the eligibility standards,
methodologies, and procedures that were in place prior to enact-
ment of the ACA with respect to children and adults in Medicaid
and CHIP. The requirements for adults remain in effect until state
health insurance exchanges are operational while the requirements
for children remain in effect until 2019. The legislation would re-
peal the MOE requirements for adults and children in Medicaid
and CHIP. CBO assumes that individuals losing Medicaid or CHIP
coverage as a result of this provision would take up employment-
based health insurance, exchange coverage, or become uninsured.
Those changes in enrollment in Medicaid, CHIP, exchanges, and
employer-based health insurance together would reduce direct
spending by approximately $1.4 billion and reduce revenues by
$0.8 billion over the 2012—2022 period.
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Limit Medicaid Payments to Territories. The legislation
would repeal provisions enacted under the ACA that increased
Medicaid payments to the U.S. territories by raising their federal
matching percentage and their capped allotments under the pro-
gram. Under current law, CBO estimates that total Medicaid pay-
ments to the U.S. territories will be $12.4 billion over the 2012—
2022 period with the Commonwealth of Puerto Rico expected to re-
ceive the majority of those payments. CBO estimates that elimi-
nating the increased funding provided in the ACA would reduce di-
rect spending by $6.1 billion over the 2012-2022 period, assuming
enactment around October 1, 2012. (Assuming enactment by July
1, 2012, savings from this provision would be $6.3 billion between
2012 and 2022.)

Repeal CHIP Performance Bonuses. Under the CHIP statute,
the Secretary of HHS awards bonus payments to states that meet
two criteria. First, states must adopt any 5 of 8 specified program
changes that generally facilitate enrollment in, and retention of,
Medicaid and CHIP coverage for children. Second, states that have
made such program changes must achieve specified enrollment tar-
gets for children’s coverage in Medicaid. The legislation would re-
peal the bonus payment program as of the date of enactment. In
addition, this legislation would rescind any unobligated balance re-
maining in the performance bonus fund. CBO estimates that enact-
ing this legislation would reduce direct spending by $0.4 billion in
2013 (with no effect in any other years).

Title III—Liability Reform

The legislation would establish:

e A three-year statute of limitations for medical malpractice
claims, with certain exceptions, from the date of discovery of
an injury;

e A cap of $250,000 on awards for noneconomic damages;

e A cap on awards for punitive damages that would be the
larger of $250,000 or twice the economic damages, and restric-
tions on when punitive damages may be awarded,;

e Replacement of joint and several liability with a fair-share
rule, under which a defendant in a lawsuit would be liable only
for the percentage of the final award that was equal to his or
her share of responsibility for the injury;

e Sliding-scale limits on the contingency fees that lawyers
can charge;

e A safe harbor from punitive damages for products that
meet applicable safety requirements established by the Food
and Drug Administration; and

e Permission to introduce evidence of income from collateral
sources (such as life insurance payouts and health insurance)
at trial.

Over the 2012-2022 period, CBO and JCT estimate that enacting
title III would reduce direct spending by about $56 billion and in-
crease federal revenues by about $10.5 billion. The combined effect
of those changes in direct spending and revenues would reduce fed-
eral deficits by almost $66.5 billion over that period, with changes
in off-budget revenues accounting for $2.6 billion of that reduction.
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Effects on National Spending for Health Care. CBO re-
viewed recent research on the effects of proposals to limit costs re-
lated to medical malpractice (“tort reform”), and estimates that en-
acting title IIT would reduce national health spending by about 0.5
percent.! That figure comprises a direct reduction in spending for
medical liability premiums and an additional indirect reduction
from slightly less utilization of health care services. CBO’s estimate
takes into account the fact that, because many states have already
implemented some elements of the legislation, a significant fraction
of the potential cost savings has already been realized. Moreover,
the estimate assumes that the spending reduction of about 0.5 per-
cent would be realized over a period of four years, as providers
gradually change their practice patterns.

Revenues. CBO estimates that private health spending would
be reduced by about 0.5 percent. Much of private-sector health care
is paid for through employment-based insurance that represents
nontaxable compensation. In addition, beginning in 2014, refund-
able tax credits will be available to certain individuals and families
to subsidize health insurance purchased through new health insur-
ance exchanges. (The portion of those tax credits that exceed tax-
payers’ liabilities are classified as outlays, while the portions that
reduc)e taxpayers’ liabilities are recorded as reductions in reve-
nues.

Lower costs for health care arising from enactment of title III
would lead to an increase in taxable compensation and a reduction
in subsidies for health insurance purchased through an exchange.
Those changes would increase federal tax revenues by an estimated
$10.5 billion over the 2012—2022 period, according to estimates by
JCT. Social Security payroll taxes, which are off-budget, account
for $2.6 billion of that increase in revenues.

Direct Spending. CBO estimates that enacting title III would
reduce direct spending for Medicare, Medicaid, the CHIP, the Fed-
eral Employees Health Benefits program, the Defense Depart-
ment’s TRICARE for Life program, and subsidies for enrollees in
health insurance exchanges. We estimate those reductions would
total roughly $56 billion over the 2012-2022 period.

For programs other than Parts A and B of Medicare, the esti-
mate assumes that federal spending for acute care services would
be reduced by about 0.5 percent, in line with the estimated reduc-
tions in the private sector.

CBO estimates that the reduction in federal spending for services
covered under Parts A and B of Medicare would be larger—about
0.7 percent—than in the other programs or in national health
spending in general. That estimate is based on empirical evidence
showing that the impact of tort reform on the utilization of health
care services is greater for Medicare than for the rest of the health
care system.2

1See Congressional Budget Office, letter to the Honorable Orrin G. Hatch regarding CBO’s
Analysis of the Effects of Proposals to Limit Costs Related to Medical Malpractice, (October 9,
2009). http:/ [www.cbo.gov [ ftpdocs | 106xx [ doc10641 | 10-09-Tort—Reform.pdf.

20ne possible explanation for that disparity is that the bulk of Medicare’s spending is on a
fee-for-service basis, whereas most private health care spending occurs through plans that man-
age care to some degree Such plans limit the use of serv1ces that have marginal or no benefit
to patients (some of which might otherwise be provided as “defensive” medicine), thus leaving
less potential for savings from the reduction of utilization in those plans than in fee-for-service
systems.
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Estimated impact on state, local, and tribal governments—

Intergovernmental Mandates

The bill contains an intergovernmental because it would preempt
state laws that provide health care providers and organizations less
protection from liability, loss, or damages. While the preemption
would limit the application of state laws, it would impose no duty
on states that would result in significant additional spending. Con-
sequently, CBO estimates that any costs would fall well below the
threshold established in UMRA for intergovernmental mandates
($73 million in 2012, adjusted annually for inflation).

Other Impacts

The bill would have mixed effects on the budgets of state, local,
and tribal governments aside from the mandate effects noted
above. CBO estimates that those governments, as employers, would
save money as a result of lower health insurance premiums precip-
itated by the bill’s liability reforms. In addition, state, local, and
tribal governments that collect income taxes would realize in-
creased tax revenues as a result of increases in workers’ taxable in-
come. CBO estimates that the bill’s changes also would lead to re-
duced state spending in Medicaid by $20 billion over the 2012—-2022
period. The legislation also would limit the amount that states
would be able to raise through taxes on Medicaid providers, reduc-
ing one of the means by which states finance their share of Med-
icaid spending.

Other provisions in the bill would decrease the amount of re-
sources that state, local, and tribal governments receive to estab-
lish health exchanges and to conduct prevention, wellness, and
public health activities. In total, CBO estimates that the decrease
in grant aid to states would exceed $12 billion over the 2012-2022
period. In addition, CBO estimates that enactment of the bill would
reduce the amount of Medicaid payments that the U.S. territories
receive by $6.1 billion over the same period.

Estimated impact on the private sector: The legislation contains
several mandates on the private sector, including caps on damages
and on attorney fees, the statute of limitations, and the fair share
rule.3 The cost of those mandates would exceed the threshold es-
tablished in UMRA for private-sector mandates ($146 million in
2012, adjusted annually for inflation) in four of the first five years
in which the mandates were effective.

Previous CBO estimate: On April 26, 2012, CBO transmitted a
cost estimate for the Help Efficient, Accessible, Low-cost, Timely
Healthcare Act as approved by the House Committee on the Judici-
ary on April 25, 2012. That legislation is substantially similar to
title III of this legislation. However, this legislation would permit
the introduction of evidence of income from collateral sources at
trial. The version of medical liability reform approved by the Com-
mittee on the Judiciary did not contain that provision. Differences
in the CBO cost estimates for title III of this legislation and the

3Under the fair share rule, a defendant in a lawsuit would be liable only for the percentage
of the final award that was equal to his or her share of responsibility for the injury.
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legislation approved by the Committee on the Judiciary reflect that
difference in the two versions of such liability reform.

Estimate prepared by: Federal Costs: Sarah Anders, Tom Brad-
ley, Jean Hearne, Stuart Hagen, Kirstin Nelson, Lisa Ramirez-
Branum, and Rob Stewart; Impact on State, Local, and Tribal Gov-
ernments: Lisa Ramirez-Branum; Impact on the Private Sector:
Stuart Hagen, Jimmy Jin, and Michael Levine.

Estimate approved by: Holly Harvey, Deputy Assistant Director
for Budget Analysis.

FEDERAL MANDATES STATEMENT

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office
pursuant to section 423 of the Unfunded Mandates Reform Act.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this legislation.

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to clause 7 of Rule XII of the Rules of the House of
Representatives, the Committee finds that the Constitutional au-

thority for this legislation is provided in Article I, section 8, clause
3.

APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION
SUBTITLE A—REPEAL OF CERTAIN ACA FUNDING PROVISIONS

Section 201. Repealing mandatory funding to States to establish
American Health Benefit Exchanges

Section 201 repeals section 1311(a) of the Patient Protection and
Affordable Care Act (PPACA), which provided the Secretary of
Health and Human Services (HHS) the authority to provide grants
to states for activities related to the establishment of American
Health Benefit Exchanges. The subsection also provided to the Sec-
retary an appropriation with no monetary cap. Section 101 also re-
scinds the unobligated balance of funds made available under sec-
tion 1311(a).

Section 202. Repealing Prevention and Public Health Fund

Section 202 repeals section 4002 of the PPACA, which created
the Prevention and Public Health Fund. The fund provided the Sec-
retary of HHS with a permanent annual appropriation to supple-
ment the spending on any program within the Public Health Serv-
ices Act (PHSA). Section 102 also rescinds the unobligated balance
of funds made available under section 4002.
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Section 203. Rescinding unobligated balances for CO-OP program

Section 203 rescinds the unobligated balance of funds made
available under section 1322(g) of the PPACA related to the Con-
sumer Operated and Oriented Plan (CO-OP) program. The CO-OP
program provides government subsidized loans to qualified non-
profit health insurance issuers.

SUBTITLE B—MEDICAID

Section 211. Revision of provider tax indirect guaranteed threshold

Section 211 amends section 1903(w)(4)(C)(ii) of the Social Secu-
rity Act to adjust the provider tax hold harmless threshold from 6
to 5.5 percent for portions of fiscal years beginning on or after Oc-
tober 1, 2012.

Section 212. Rebasing of State DSH allotments for fiscal year 2022

Section 212 amends section 1923(f) of the Social Security Act to
extend the reductions in disproportionate share hospital allotments
as first proposed in the PPACA into fiscal year 2022.

Section 213. Repeal of Medicaid and CHIP maintenance of effort re-
quirements under PPACA

Section 213 amends section 1902 of the Social Security Act to re-
peal certain state Medicaid maintenance of effort requirements as
enacted by PPACA. Section 204 also amends section 2105(d)(3) of
the Social Security Act to repeal certain State CHIP maintenance
of effort requirements as enacted by PPACA. Both amendments are
effective upon date of enactment.

Section 214. Medicaid payment to territories

Section 214 amends Section 1108(g) of the Social Security Act to
repeal the $6.3 billion in additional payments to the United States
Territories levels as provided in PPACA. Section 205 also amends
Section 1905(b) of the Social Security Act to reduce the Federal
Medicaid Assistance Payment (FMAP) to the territories from 55
percent to 50 percent.

Section 215. Repealing bonus payments for enrollment under Med-
icaid and CHIP

Mr. Barton offered an amendment adding section 205 (Mr. Bar-
ton’s amendment was adopted by a roll call vote of 30 yeas and 21
nays). Section 205 rescinds the performance bonus payments to
states that were created in the Children’s Health Insurance Reau-
thorization Act of 2009 (CHIPRA). These bonus payments are
awarded to states that increase their Medicaid enrollment above a
defined baseline from the prior year and loosen eligibility review
procedures.

SUBTITLE C—LIABILITY REFORM

Section 221. Findings and purpose
Section 221 states the findings and purpose of the bill.
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Section 222. Encouraging speedy resolution of claims

Section 222 states that a health care lawsuit shall be commenced
three years after the date of manifestation of injury or one year
after the claimant discovers, or through the use of reasonable dili-
gence should have discovered, the injury, whichever occurs first.
There is an exception for alleged injuries sustained by a minor be-
fore the age of 6, in which case a health care lawsuit may be com-
menced by or on behalf of the minor until the later of three years
from the date of manifestation of injury, or the date on which the
minor attains the age of 8.

Section 223. Compensating patient injury

Section 223 sets forth guidelines regarding patients’ ability to re-
cover for certain types of damages. This section provides that in
any health care lawsuit, nothing in this Act shall limit a claimant’s
recovery for the full amount of available economic damages, not-
withstanding the limitation on non-economic damages. Under this
section, there can be no more than $250,000 in non-economic dam-
ages regardless of the number of parties against whom the action
is brought or the number of separate claims or actions brought
with respect to the same injury. Future noneconomic damages shall
not be discounted to present value. This section also provides that
each party shall be liable for the amount of damages allocated to
such party. This allocation shall be determined in direct proportion
to such party’s percentage of responsibility for the damages.

Section 224. Maximizing patient recovery

Section 224 requires that courts supervise the arrangements for
payment of damages to protect against conflicts of interests that
may have the effect of reducing the actual amount of the award
paid to the claimant.

This section also establishes a sliding fee schedule for the pay-
ment of attorneys’ contingency fees. Payments are allocated as fol-
lows: 40 percent of the first $50,000 recovered by the claimant; 33
1/3 percent of the next $50,000 recovered by the claimant; 25 per-
cent of the next $500,000 recovered by the claimant; and 15 per-
cent of any amount by which the recovery by the claimant(s) is in
excess of $600,000.

Section 225. Additional health benefits

Section 225 ensures that, in any health care lawsuit involving in-
jury or wrongful death, a party may introduce evidence of collateral
source benefits received, or reasonably likely to be received, from
other parties. This section also restricts a provider of collateral
source benefits from subrogating a claimant’s recovery or obtaining
any lien or credit against the claimant’s damage award.

Section 226. Punitive damages

Section 226 specifies guidelines for awarding punitive damages.
Under this section, punitive damages may be awarded, if otherwise
permitted by applicable State or Federal law, against any person
in a health care lawsuit if it is proven by clear and convincing evi-
dence that the person acted with malicious intent to injure the
claimant, or that the person deliberately failed to avoid unneces-
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sary injury that such person knew the claimant was substantially
certain to suffer.

This section also sets guidelines for determining the amount of
punitive damages. The amount of punitive damages awarded may
be as high as two times the amount of economic damages awarded
or $250,000, whichever amount is greater.

In addition, this section shields from punitive damages those
companies that are fully compliant with all Federal Food, Drug,
and Cosmetic Act (FFDCA) laws and regulations (in the case of bio-
logical medical products, full compliance with the FFDCA and sec-
tion 351 of the PHSA.

Section 227. Authorization of payment of future damages to claim-
ants in health care lawsuits

Section 227 requires the court, at the request of any party, to
order that the award of future damages equaling or exceeding
$50,000 be paid by periodic payments.

Section 228. Definitions
Section 228 defines many of the terms included in the legislation.

Section 229. Effect on other laws

Section 229 states that this legislation does not apply to civil ac-
tions brought for a vaccine-related injury or death, which is covered
under provisions of the PHSA. It also states that nothing in the Act
should affect any defense available to a defendant in a health care
lawsuit or action under any other provision of Federal law.

Section 230. State flexibility and protection of State’s rights

Section 230 specifies many of the rules governing the relation-
ship between the HEALTH Act and State and Federal laws. Spe-
cifically, this section provides that provisions governing health care
lawsuits outlined in the legislation preempt State law to the extent
that State law prevents the application of these provisions.

The legislation also supersedes the Federal Tort Claims Act
(FTCA) to the extent that the FTCA provides for a greater amount
of damages or contingent fees, a longer period in which a health
care lawsuit may be commenced, or a reduced application of peri-
odic payments of future damages. The FTCA also is superseded if
it prohibits the introduction of evidence regarding collateral source
benefits, or mandates or permits subrogation or a lien on collateral
source benefits.

Section 231. Applicability; effective date

Section 231 states that the provisions of the legislation apply to
any health care lawsuit brought in Federal or State court, or sub-
ject to alternative dispute resolutions system, that is initiated on
or after the date of the enactment of the Act, except that any
health care lawsuit arising from an injury occurring prior to the
date of the enactment of the Act is governed by the applicable stat-
ute of limitations provision in effect at the time the injury occurred.
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CHANGES IN EXISTING LAW MADE BY TITLE II, AS TRANSMITTED BY
THE COMMITTEE ON ENERGY AND COMMERCE

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by title II,
as transmitted by the Committee on Energy and Commerce, are
shown as follows (existing law proposed to be omitted is enclosed
in black brackets, new matter is printed in italic, existing law in
which no change is proposed is shown in roman):

PATIENT PROTECTION AND AFFORDABLE CARE ACT

* * *k & * * *k

TITLE I—QUALITY, AFFORDABLE
HEALTH CARE FOR ALL AMERICANS

* * & * * * &

Subtitle D—Available Coverage Choices for
All Americans

* * & * * * &

PART 2—CONSUMER CHOICES AND INSUR-
ANCE COMPETITION THROUGH HEALTH
BENEFIT EXCHANGES

SEC. 1311. AFFORDABLE CHOICES OF HEALTH BENEFIT PLANS.
[(a) ASSISTANCE TO STATES TO ESTABLISH AMERICAN HEALTH
BENEFIT EXCHANGES.—

[(1) PLANNING AND ESTABLISHMENT GRANTS.—There shall be
appropriated to the Secretary, out of any moneys in the Treas-
ury not otherwise appropriated, an amount necessary to enable
the Secretary to make awards, not later than 1 year after the
date of enactment of this Act, to States in the amount specified
in paragraph (2) for the uses described in paragraph (3).

[(2) AMOUNT SPECIFIED.—For each fiscal year, the Secretary
shall determine the total amount that the Secretary will make
available to each State for grants under this subsection.

[(3) USE oF FUNDS.—A State shall use amounts awarded
under this subsection for activities (including planning activi-
ties) related to establishing an American Health Benefit Ex-
change, as described in subsection (b).

[(4) RENEWABILITY OF GRANT.—

[(A) IN GENERAL.—Subject to subsection (d)(4), the Sec-
retary may renew a grant awarded under paragraph (1) if
the State recipient of such grant—

[(i) is making progress, as determined by the Sec-
retary, toward—
[(I) establishing an Exchange; and
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[(ITI) implementing the reforms described in sub-
titles A and C (and the amendments made by
such subtitles); and

[(ii) is meeting such other benchmarks as the Sec-
retary may establish.
[(B) LiMITATION.—No grant shall be awarded under this
subsection after January 1, 2015.

[(5) TECHNICAL ASSISTANCE TO FACILITATE PARTICIPATION IN
SHOP EXCHANGES.—The Secretary shall provide technical as-
sistance to States to facilitate the participation of qualified
small businesses in such States in SHOP Exchanges.]

* * *k & * * *k

TITLE IV—PREVENTION OF CHRONIC
DISEASE AND IMPROVING PUBLIC
HEALTH

Subtitle A—Modernizing Disease
Prevention and Public Health Systems

* k *k & * k *k

[SEC. 4002. PREVENTION AND PUBLIC HEALTH FUND.

[(a) PURPOSE.—It is the purpose of this section to establish a
Prevention and Public Health Fund (referred to in this section as
the “Fund”), to be administered through the Department of Health
and Human Services, Office of the Secretary, to provide for ex-
panded and sustained national investment in prevention and public
health programs to improve health and help restrain the rate of
growth in private and public sector health care costs.

[(b) FUNDING.—There are hereby authorized to be appropriated,
and appropriated, to the Fund, out of any monies in the Treasury
not otherwise appropriated—

[(1) for fiscal year 2010, $500,000,000;

[(2) for each of fiscal years 2012 through 2017,
$1,000,000,000;

[(3) for each of fiscal years 2018 and 2019, $1,250,000,000;

[(4) for each of fiscal years 2020 and 2021, $1,500,000,000;
and

[(5) for fiscal year 2022, and each fiscal year thereafter,
$2,000,000,000.

[(c) USkE oF FUND.—The Secretary shall transfer amounts in the
Fund to accounts within the Department of Health and Human
Services to increase funding, over the fiscal year 2008 level, for pro-
grams authorized by the Public Health Service Act, for prevention,
wellness, and public health activities including prevention re-
search, health screenings, and initiatives, such as the Community
Transformation grant program, the Education and Outreach Cam-
paign Regarding Preventive Benefits, and immunization programs.

[(d) TRANSFER AUTHORITY.—The Committee on Appropriations of
the Senate and the Committee on Appropriations of the House of
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Representatives may provide for the transfer of funds in the Fund
to eligible activities under this section, subject to subsection (c).]

* * & * * * &

SOCIAL SECURITY ACT

* * *k & * * *k

TITLE XI—GENERAL PROVISIONS, PEER REVIEW, AND
ADMINISTRATIVE SIMPLIFICATION

PART A—GENERAL PROVISIONS
* * * * * * *

SEC. 1108. ADDITIONAL GRANTS TO PUERTO RICO, THE VIRGIN IS-
LANDS, GUAM, AND AMERICAN SAMOA; LIMITATION ON
TOTAL PAYMENTS.

(a)* * %k

* * * & * * *

(g) MEDICAID PAYMENTS TO TERRITORIES FOR FISCAL YEAR 1998
AND THEREAFTER.—

(1) * * *

(2) FISCAL YEAR 1999 AND THEREAFTER.—Notwithstanding
subsection (f) and subject to paragraph (3) and section
1323(a)(2) of the Patient Protection and Affordable Care Act
[paragraphs (3) and (5)], with respect to fiscal year 1999 and
any fiscal year thereafter, the total amount certified by the
Secretary under title XIX for payment to—

(A) * *

* * * * * * *

(4) EXCLUSION OF CERTAIN EXPENDITURES FROM PAYMENT
LIMITS.—With respect to fiscal years beginning with fiscal year
2009, if Puerto Rico, the Virgin Islands, Guam, the Northern
Mariana Islands, or American Samoa qualify for a payment
under subparagraph (A)(i), (B), or (F) of section 1903(a)(3) for
a calendar quarter of such fiscal year, the payment shall not
be taken into account in applying subsection (f) (as increased
in accordance with paragraphs (1), (2), [(3), and (4) of this sub-
section] and (3) of this subsection) to such commonwealth or
territory for such fiscal year.

[(5) ADDITIONAL INCREASE.—The Secretary shall increase the
amounts otherwise determined under this subsection for Puer-
to Rico, the Virgin Islands, Guam, the Northern Mariana Is-
lands, and American Samoa (after the application of subsection
(f) and the preceding paragraphs of this subsection) for the pe-
riod beginning July 1, 2011, and ending on September 30,
2019, by such amounts that the total additional payments
under title XIX to such territories equals $6,300,000,000 for
such period. The Secretary shall increase such amounts in pro-
portion to the amounts applicable to such territories under this
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subsection and subsection (f) on the date of enactment of this
paragraph.]

* * & * * * &

TITLE XIX—GRANTS TO STATES FOR MEDICAL ASSISTANCE
PROGRAMS

* * *k & * * *k

STATE PLANS FOR MEDICAL ASSISTANCE
SEC. 1902. (a) A State plan for medical assistance must—
% k * % % k *

[(74) provide for maintenance of effort under the State plan
or under any waiver of the plan in accordance with subsection

(gg); and]
% * ES ES ES * ES
(e)(1) * * *
k * ES * *k * ES
(14) INCOME DETERMINED USING MODIFIED ADJUSTED GROSS
INCOME.—

(A) IN GENERAL.—Notwithstanding subsection (r) or any
other provision of this title, except as provided in subpara-
graph (D), for purposes of determining income eligibility
for medical assistance under the State plan or under any
waiver of such plan and for any other purpose applicable
under the plan or waiver for which a determination of in-
come is required, including with respect to the imposition
of premiums and cost-sharing, a State shall use the modi-
fied adjusted gross income of an individual and, in the case
of an individual in a family greater than 1, the household
income of such family. A State shall establish income eligi-
bility thresholds for populations to be eligible for medical
assistance under the State plan or a waiver of the plan
using modified adjusted gross income and household in-
come that are not less than the effective income eligibility
levels that applied under the State plan or waiver on the
date of enactment of the Patient Protection and Affordable
Care Act. [For purposes of complying with the mainte-
nance of effort requirements under subsection (gg) during
the transition to modified adjusted gross income and
household income, a State shall, working with the Sec-
retary, establish an equivalent income test that ensures
individuals eligible for medical assistance under the State
plan or under a waiver of the plan on the date of enact-
ment of the Patient Protection and Affordable Care Act, do
not lose coverage under the State plan or under a waiver
of the plan.] The Secretary may waive such provisions of
this title and title XXI as are necessary to ensure that
States establish income and eligibility determination sys-
tems that protect beneficiaries.

* * * * * * *
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[(gg) MAINTENANCE OF EFFORT.—
[(1) GENERAL REQUIREMENT TO MAINTAIN ELIGIBILITY STAND-
ARDS UNTIL STATE EXCHANGE IS FULLY OPERATIONAL.—SubjeCt
to the succeeding paragraphs of this subsection, during the pe-
riod that begins on the date of enactment of the Patient Protec-
tion and Affordable Care Act and ends on the date on which
the Secretary determines that an Exchange established by the
State under section 1311 of the Patient Protection and Afford-
able Care Act is fully operational, as a condition for receiving
any Federal payments under section 1903(a) for calendar quar-
ters occurring during such period, a State shall not have in ef-
fect eligibility standards, methodologies, or procedures under
the State plan under this title or under any waiver of such
plan that is in effect during that period, that are more restric-
tive than the eligibility standards, methodologies, or proce-
dures, respectively, under the plan or waiver that are in effect
on the date of enactment of the Patient Protection and Afford-
able Care Act.
[(2) CONTINUATION OF ELIGIBILITY STANDARDS FOR CHILDREN
UNTIL OCTOBER 1, 2019.—The requirement under paragraph (1)
shall continue to apply to a State through September 30, 2019,
with respect to the eligibility standards, methodologies, and
procedures under the State plan under this title or under any
waiver of such plan that are applicable to determining the eli-
gibility for medical assistance of any child who is under 19
years of age (or such higher age as the State may have elect-
ed).
[(3) NONAPPLICATION.—During the period that begins on
January 1, 2011, and ends on December 31, 2013, the require-
ment under paragraph (1) shall not apply to a State with re-
spect to nonpregnant, nondisabled adults who are eligible for
medical assistance under the State plan or under a waiver of
the plan at the option of the State and whose income exceeds
133 percent of the poverty line (as defined in section 2110(c)(5))
applicable to a family of the size involved if, on or after Decem-
ber 31, 2010, the State certifies to the Secretary that, with re-
spect to the State fiscal year during which the certification is
made, the State has a budget deficit, or with respect to the
succeeding State fiscal year, the State is projected to have a
budget deficit. Upon submission of such a certification to the
Secretary, the requirement under paragraph (1) shall not apply
to the State with respect to any remaining portion of the pe-
riod described in the preceding sentence.

[(4) DETERMINATION OF COMPLIANCE.—

[(A) STATES SHALL APPLY MODIFIED ADJUSTED GROSS IN-
COME.—A State’s determination of income in accordance
with subsection (e)(14) shall not be considered to be eligi-
bility standards, methodologies, or procedures that are
more restrictive than the standards, methodologies, or pro-
cedures in effect under the State plan or under a waiver
of the plan on the date of enactment of the Patient Protec-
tion and Affordable Care Act for purposes of determining
compliance with the requirements of paragraph (1), (2), or

(3).
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[(B) STATES MAY EXPAND ELIGIBILITY OR MOVE WAIVERED
POPULATIONS INTO COVERAGE UNDER THE STATE PLAN.—
With respect to any period applicable under paragraph (1),
(2), or (3), a State that applies eligibility standards, meth-
odologies, or procedures under the State plan under this
title or under any waiver of the plan that are less restric-
tive than the eligibility standards, methodologies, or proce-
dures, applied under the State plan or under a waiver of
the plan on the date of enactment of the Patient Protection
and Affordable Care Act, or that makes individuals who,
on such date of enactment, are eligible for medical assist-
ance under a waiver of the State plan, after such date of
enactment eligible for medical assistance through a State
plan amendment with an income eligibility level that is
not less than the income eligibility level that applied under
the waiver, or as a result of the application of subclause
(VIII) of section 1902(a)(10)(A)({), shall not be considered to
have in effect eligibility standards, methodologies, or pro-
cedures that are more restrictive than the standards,
methodologies, or procedures in effect under the State plan
or under a waiver of the plan on the date of enactment of
the Patient Protection and Affordable Care Act for pur-
poses of determining compliance with the requirements of
paragraph (1), (2), or (3).1

* * * * * * *

PAYMENT TO STATES
SEC. 1903. (a) * * *

* * *k * * * *
(w)(1) * * *
* * * * * * *

(4) For purposes of paragraph (1)(A)(iii), there is in effect a hold
harmless provision with respect to a broad-based health care re-
lated tax imposed with respect to a class of items or services if the
Secret?gy ge:gelimines that any of the following applies:

)

* * *k * * * *

(C)d) * * *

(i) For purposes of clause (i), a determination of the exist-
ence of an indirect guarantee shall be made under paragraph
(3)d) of section 433.68(f) of title 42, Code of Federal Regula-
tions, as in effect on November 1, 2006, except that for portions
of fiscal years beginning on or after January 1, 2008, and be-
fore October 1, 2011, and for portions of fiscal years beginning
on or after October 1, 2012, “5.5 percent” shall be substituted
for “6 percent” each place it appears.

The provisions of this paragraph shall not prevent use of the tax
to reimburse health care providers in a class for expenditures
under this title nor preclude States from relying on such reim-
bursement to justify or explain the tax in the legislative process.

* * * * * * *
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DEFINITIONS

SEC. 1905. For purposes of this title—

(a) kock ok

(b) Subject to subsections (y), (z), and (aa) and section 1933(d),
the term “Federal medical assistance percentage” for any State
shall be 100 per centum less the State percentage; and the State
percentage shall be that percentage which bears the same ratio to
45 per centum as the square of the per capita income of such State
bears to the square of the per capita income of the continental
United States (including Alaska) and Hawaii; except that (1) the
Federal medical assistance percentage shall in no case be less than
50 per centum or more than 83 per centum, (2) the Federal medical
assistance percentage for Puerto Rico, the Virgin Islands, Guam,
the Northern Mariana Islands, and American Samoa [shall be 55
percent] shall be 50 percent, (3) for purposes of this title and title
XXI, the Federal medical assistance percentage for the District of
Columbia shall be 70 percent, and (4) the Federal medical assist-
ance percentage shall be equal to the enhanced FMAP described in
section 2105(b) with respect to medical assistance provided to indi-
viduals who are eligible for such assistance only on the basis of sec-
tion 1902(a)(10)(A)([1)(XVIII). The Federal medical assistance per-
centage for any State shall be determined and promulgated in ac-
cordance with the provisions of section 1101(a)(8)(B). Notwith-
standing the first sentence of this section, the Federal medical as-
sistance percentage shall be 100 per centum with respect to
amounts expended as medical assistance for services which are re-
ceived through an Indian Health Service facility whether operated
by the Indian Health Service or by an Indian tribe or tribal organi-
zation (as defined in section 4 of the Indian Health Care Improve-
ment Act). Notwithstanding the first sentence of this subsection, in
the case of a State plan that meets the condition described in sub-
section (u)(1), with respect to expenditures (other than expendi-
tures under section 1923) described in subsection (u)(2)(A) or sub-
section (u)(3) for the State for a fiscal year, and that do not exceed
the amount of the State’s available allotment under section 2104,
the Federal medical assistance percentage is equal to the enhanced
FMAP described in section 2105(b).

* * * & * * *

ADJUSTMENT IN PAYMENT FOR INPATIENT HOSPITAL SERVICES
FURNISHED BY DISPROPORTIONATE SHARE HOSPITALS

SEC. 1923. (a) * * *

£ * * ES £ * *
(f) LIMITATION ON FEDERAL FINANCIAL PARTICIPATION.—
* * * * k * *
(3) STATE DSH ALLOTMENTS FOR FISCAL YEAR 2003 AND THERE-
AFTER.—

(A) IN GENERAL.—Except as provided in [paragraphs (6),
(7), and (8)1 paragraphs (6), (7), (8), and (9) and subpara-
graph (E), the DSH allotment for any State for fiscal year
2003 and each succeeding fiscal year is equal to the DSH
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allotment for the State for the preceding fiscal year under
paragraph (2) or this paragraph, increased, subject to sub-
paragraphs (B) and (C) and paragraph (5), by the percent-
age change in the consumer price index for all urban con-
sumers (all items; U.S. city average), for the previous fiscal
year.

* * & * * * &

(9) REBASING OF STATE DSH ALLOTMENTS FOR FISCAL YEAR
2022.—With respect to fiscal 2022, for purposes of applying
paragraph (3)(A) to determine the DSH allotment for a State,
the amount of the DSH allotment for the State under para-
graph (3) for fiscal year 2021 shall be treated as if it were such
amount as reduced under paragraph (7).

[(9)] (10) DEFINITION OF STATE.—In this subsection, the
term “State” means the 50 States and the District of Columbia.

* * *k & * k *k

TITLE XXI—STATE CHILDREN’S HEALTH INSURANCE

PROGRAM
* * * * * * *
SEC. 2104. ALLOTMENTS.

(a) ko sk

£ * ES ES £ * ES
(n) CHILD ENROLLMENT CONTINGENCY FUND.—

(2) DEPOSITS INTO FUND.—
ES * ES ES ES * ES

[(D) AVAILABILITY OF EXCESS FUNDS FOR PERFORMANCE
BONUSES.—Any amounts in excess of the aggregate cap de-
scribed in subparagraph (B) for a fiscal year or period shall
be made available for purposes of carrying out section
2105(a)(3) for any succeeding fiscal year and the Secretary
of the Treasury shall reduce the amount in the Fund by
the amount so made available.]

* * *k & * * *k

SEC. 2105. PAYMENTS TO STATES.
(a) PAYMENTS.—

* * *k & * * *k

[(3) PERFORMANCE BONUS PAYMENT TO OFFSET ADDITIONAL
MEDICAID AND CHIP CHILD ENROLLMENT COSTS RESULTING FROM
ENROLLMENT AND RETENTION EFFORTS.—

[(A) IN GENERAL.—In addition to the payments made
under paragraph (1), for each fiscal year (beginning with
fiscal year 2009 and ending with fiscal year 2013), the Sec-
retary shall pay from amounts made available under sub-
paragraph (E), to each State that meets the condition
under paragraph (4) for the fiscal year, an amount equal
to the amount described in subparagraph (B) for the State
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and fiscal year. The payment under this paragraph shall
be made, to a State for a fiscal year, as a single payment
not later than the last day of the first calendar quarter of
the following fiscal year.

[(B) AMOUNT FOR ABOVE BASELINE MEDICAID CHILD EN-
ROLLMENT COSTS.—Subject to subparagraph (E), the
amount described in this subparagraph for a State for a
fiscal year is equal to the sum of the following amounts:

[(i) FIRST TIER ABOVE BASELINE MEDICAID ENROLL-
EES.—An amount equal to the number of first tier
above baseline child enrollees (as determined under
subparagraph (C)(i)) under title XIX for the State and
fiscal year, multiplied by 15 percent of the projected
per capita State Medicaid expenditures (as determined
under subparagraph (D)) for the State and fiscal year
under title XIX.

[(ii) SECOND TIER ABOVE BASELINE MEDICAID EN-
ROLLEES.—An amount equal to the number of second
tier above baseline child enrollees (as determined
under subparagraph (C)(ii)) under title XIX for the
State and fiscal year, multiplied by 62.5 percent of the
projected per capita State Medicaid expenditures (as
determined under subparagraph (D)) for the State and
fiscal year under title XIX.

[(C) NUMBER OF FIRST AND SECOND TIER ABOVE BASE-
LINE CHILD ENROLLEES; BASELINE NUMBER OF CHILD EN-
ROLLEES.—For purposes of this paragraph:

[(i) FIRST TIER ABOVE BASELINE CHILD ENROLLEES.—
The number of first tier above baseline child enrollees
for a State for a fiscal year under title XIX is equal
to the number (if any, as determined by the Secretary)
by which—

[(I) the monthly average unduplicated number
of qualifying children (as defined in subparagraph
(F)) enrolled during the fiscal year under the
State plan under title XIX; exceeds

[(II) the baseline number of enrollees described
in clause (iii) for the State and fiscal year under
title XIX;

but not to exceed 10 percent of the baseline number of
enrollees described in subclause (II).

[(ii) SECOND TIER ABOVE BASELINE CHILD ENROLL-
EES.—The number of second tier above baseline child
enrollees for a State for a fiscal year under title XIX
is equal to the number (if any, as determined by the
Secretary) by which—

[(I) the monthly average unduplicated number
of qualifying children (as defined in subparagraph
(F)) enrolled during the fiscal year under title XIX
as described in clause (1)(I); exceeds

[(IT) the sum of the baseline number of child en-
rollees described in clause (iii) for the State and
fiscal year under title XIX, as described in clause
OAI, and the maximum number of first tier
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above baseline child enrollees for the State and
fiscal year under title XIX, as determined under
clause (i).

[(iii) BASELINE NUMBER OF CHILD ENROLLEES.—Sub-
ject to subparagraph (H), the baseline number of child
enrollees for a State under title XIX—

[(D) for fiscal year 2009 is equal to the monthly
average unduplicated number of qualifying chil-
dren enrolled in the State plan under title XIX
during fiscal year 2007 increased by the popu-
lation growth for children in that State from 2007
to 2008 (as estimated by the Bureau of the Cen-
sus) plus 4 percentage points, and further in-
creased by the population growth for children in
that State from 2008 to 2009 (as estimated by the
Bureau of the Census) plus 4 percentage points;

[(II) for each of fiscal years 2010, 2011, and
2012, is equal to the baseline number of child en-
rollees for the State for the previous fiscal year
under title XIX, increased by the population
growth for children in that State from the cal-
endar year in which the respective fiscal year be-
gins to the succeeding calendar year (as estimated
by the Bureau of the Census) plus 3.5 percentage
points;

[(III) for each of fiscal years 2013, 2014, and
2015, is equal to the baseline number of child en-
rollees for the State for the previous fiscal year
under title XIX, increased by the population
growth for children in that State from the cal-
endar year in which the respective fiscal year be-
gins to the succeeding calendar year (as estimated
by the Bureau of the Census) plus 3 percentage
points; and

[(IV) for a subsequent fiscal year is equal to the
baseline number of child enrollees for the State
for the previous fiscal year under title XIX, in-
creased by the population growth for children in
that State from the calendar year in which the fis-
cal year involved begins to the succeeding cal-
endar year (as estimated by the Bureau of the
Census) plus 2 percentage points.

[(D) PROJECTED PER CAPITA STATE MEDICAID EXPENDI-
TURES.—For purposes of subparagraph (B), the projected
per capita State Medicaid expenditures for a State and fis-
cal year under title XIX is equal to the average per capita
expenditures (including both State and Federal financial
participation) for children under the State plan under such
title, including under waivers but not including such chil-
dren eligible for assistance by virtue of the receipt of bene-
fits under title XVI, for the most recent fiscal year for
which actual data are available (as determined by the Sec-
retary), increased (for each subsequent fiscal year up to
and including the fiscal year involved) by the annual per-
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centage increase in per capita amount of National Health
Expenditures (as estimated by the Secretary) for the cal-
endar year in which the respective subsequent fiscal year
ends and multiplied by a State matching percentage equal
to 100 percent minus the Federal medical assistance per-
centage (as defined in section 1905(b)) for the fiscal year
involved.
[(E) AMOUNTS AVAILABLE FOR PAYMENTS.—

[(i) INITIAL APPROPRIATION.—QOut of any money in
the Treasury not otherwise appropriated, there are ap-
propriated $3,225,000,000 for fiscal year 2009 for mak-
ing payments under this paragraph, to be available
until expended.

[(ii)) TRANSFERS.—Notwithstanding any other provi-
sion of this title, the following amounts shall also be
available, without fiscal year limitation, for making
payments under this paragraph:

[(I) UNOBLIGATED NATIONAL ALLOTMENT.—

[(aa) FISCAL YEARS 2009 THROUGH 2012.—As
of December 31 of fiscal year 2009, and as of
December 31 of each succeeding fiscal year
through fiscal year 2012, the portion, if any,
of the amount appropriated under subsection
(a) for such fiscal year that is unobligated for
allotment to a State under subsection (m) for
such fiscal year or set aside under subsection
(a)(3) or (b)(2) of section 2111 for such fiscal
year.

[(bb) FIRST HALF OF FISCAL YEAR 2013.—As
of December 31 of fiscal year 2013, the por-
tion, if any, of the sum of the amounts appro-
priated under subsection (a)(16)(A) and under
section 108 of the Children’s Health Insur-
ance Reauthorization Act of 2009 for the pe-
riod beginning on October 1, 2012, and ending
on March 31, 2013, that is unobligated for al-
lotment to a State under subsection (m) for
such fiscal year or set aside under subsection
(b)(2) of section 2111 for such fiscal year.

[(cc) SECOND HALF OF FISCAL YEAR 2013.—
As of June 30 of fiscal year 2013, the portion,
if any, of the amount appropriated under sub-
section (a)(16)(B) for the period beginning on
April 1, 2013, and ending on September 30,
2013, that is unobligated for allotment to a
State under subsection (m) for such fiscal year
or set aside under subsection (b)(2) of section
2111 for such fiscal year.

[(II) UNEXPENDED ALLOTMENTS NOT USED FOR
REDISTRIBUTION.—As of November 15 of each of
fiscal years 2010 through 2013, the total amount
of allotments made to States under section 2104
for the second preceding fiscal year (third pre-
ceding fiscal year in the case of the fiscal year
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2006, 2007, and 2008 allotments) that is not ex-
pended or redistributed under section 2104(f) dur-
ing the period in which such allotments are avail-
able for obligation.

[(IIT) EXCESS CHILD ENROLLMENT CONTINGENCY
FUNDS.—As of October 1 of each of fiscal years
2010 through 2013, any amount in excess of the
aggregate cap applicable to the Child Enrollment
Contingency Fund for the fiscal year under section
2104(n).

[(iii)) PROPORTIONAL REDUCTION.—If the sum of the
amounts otherwise payable under this paragraph for a
fiscal year exceeds the amount available for the fiscal
year under this subparagraph, the amount to be paid
under this paragraph to each State shall be reduced
proportionally.

[(F) QUALIFYING CHILDREN DEFINED.—

[(i) IN GENERAL.—For purposes of this subsection,
subject to clauses (ii) and (i1i), the term “qualifying
children” means children who meet the eligibility cri-
teria (including income, categorical eligibility, age, and
immigration status criteria) in effect as of July 1,
2008, for enrollment under title XIX, taking into ac-
count criteria applied as of such date under title XIX
pursuant to a waiver under section 1115.

[(ii) LiMITATION.—A child described in clause (i) who
is provided medical assistance during a presumptive
eligibility period under section 1920A shall be consid-
ered to be a “qualifying child” only if the child is deter-
mined to be eligible for medical assistance under title
XIX.

[(ii) EXCLUSION.—Such term does not include any
children for whom the State has made an election to
provide medical assistance under paragraph (4) of sec-
tion 1903(v) or any children enrolled on or after Octo-
ber 1, 2013.

[(G) APPLICATION TO COMMONWEALTHS AND TERRI-
TORIES.—The provisions of subparagraph (G) of section
2104(n)(3) shall apply with respect to payment under this
paragraph in the same manner as such provisions apply to
payment under such section.

[(H) APPLICATION TO STATES THAT IMPLEMENT A MED-
ICAID EXPANSION FOR CHILDREN AFTER FISCAL YEAR 2008.—
In the case of a State that provides coverage under section
115 of the Children’s Health Insurance Program Reauthor-
ization Act of 2009 for any fiscal year after fiscal year
2008—

[(i) any child enrolled in the State plan under title
XIX through the application of such an election shall
be disregarded from the determination for the State of
the monthly average unduplicated number of quali-
fying children enrolled in such plan during the first 3
fiscal years in which such an election is in effect; and
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[(ii) in determining the baseline number of child en-
rollees for the State for any fiscal year subsequent to
such first 3 fiscal years, the baseline number of child
enrollees for the State under title XIX for the third of
such fiscal years shall be the monthly average
unduplicated number of qualifying children enrolled in
the State plan under title XIX for such third fiscal
year.

[(4) ENROLLMENT AND RETENTION PROVISIONS FOR CHIL-
DREN.—For purposes of paragraph (3)(A), a State meets the
condition of this paragraph for a fiscal year if it is imple-
menting at least 5 of the following enrollment and retention
provisions (treating each subparagraph as a separate enroll-
ment and retention provision) throughout the entire fiscal
year:

[(A) ConTINUOUS ELIGIBILITY.—The State has elected
the option of continuous eligibility for a full 12 months for
all children described in section 1902(e)(12) under title XIX
under 19 years of age, as well as applying such policy
under its State child health plan under this title.

[(B) LIBERALIZATION OF ASSET REQUIREMENTS.—The
State meets the requirement specified in either of the fol-
lowing clauses:

[(i) ELIMINATION OF ASSET TEST.—The State does
not apply any asset or resource test for eligibility for
children under title XIX or this title.

[(ii) ADMINISTRATIVE VERIFICATION OF ASSETS.—The
State—

[(I) permits a parent or caretaker relative who
is applying on behalf of a child for medical assist-
ance under title XIX or child health assistance
under this title to declare and certify by signature
under penalty of perjury information relating to
family assets for purposes of determining and re-
determining financial eligibility; and

[(IT) takes steps to verify assets through means
other than by requiring documentation from par-
ents and applicants except in individual cases of
discrepancies or where otherwise justified.

[(C) ELIMINATION OF IN-PERSON INTERVIEW REQUIRE-
MENT.—The State does not require an application of a
child for medical assistance under title XIX (or for child
health assistance under this title), including an application
for renewal of such assistance, to be made in person nor
does the State require a face-to-face interview, unless
there are discrepancies or individual circumstances justi-
fying an in-person application or face-to-face interview.

[(D) USE OF JOINT APPLICATION FOR MEDICAID AND
CcHIP.—The application form and supplemental forms (if
any) and information verification process is the same for
purposes of establishing and renewing eligibility for chil-
dren for medical assistance under title XIX and child
health assistance under this title.
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[(E) AUTOMATIC RENEWAL (USE OF ADMINISTRATIVE RE-
NEWAL).—

[(i) IN GENERAL.—The State provides, in the case of
renewal of a child’s eligibility for medical assistance
under title XIX or child health assistance under this
title, a pre-printed form completed by the State based
on the information available to the State and notice to
the parent or caretaker relative of the child that eligi-
bility of the child will be renewed and continued based
on such information unless the State is provided other
information. Nothing in this clause shall be construed
as preventing a State from verifying, through elec-
tronic and other means, the information so provided.

[(ii) SATISFACTION THROUGH DEMONSTRATED USE OF
EX PARTE PROCESS.—A State shall be treated as satis-
fying the requirement of clause (i) if renewal of eligi-
bility of children under title XIX or this title is deter-
mined without any requirement for an in-person inter-
view, unless sufficient information is not in the State’s
possession and cannot be acquired from other sources
(including other State agencies) without the participa-
tion of the applicant or the applicant’s parent or care-
taker relative.

[(F) PRESUMPTIVE ELIGIBILITY FOR CHILDREN.—The
State is implementing section 1920A under title XIX as
well as, pursuant to section 2107(e)(1), under this title.

[(G) EXPRESS LANE.—The State is implementing the op-
tion described in section 1902(e)(13) under title XIX as
well as, pursuant to section 2107(e)(1), under this title.

[(H) PREMIUM ASSISTANCE SUBSIDIES.—The State is im-
plementing the option of providing premium assistance
subsidies under section 2105(c)(10) or section 1906A.]

* * * * * * *
(d) MAINTENANCE OF EFFORT.—
£ * * ES £ * *

(3) [CONTINUATION OF ELIGIBILITY STANDARDS FOR CHILDREN
UNTIL OCTOBER 1, 2019] CONTINUITY OF COVERAGE.—

[(A) IN GENERAL.—During the period that begins on the
date of enactment of the Patient Protection and Affordable
Care Act and ends on September 30, 2019, as a condition
of receiving payments under section 1903(a), a State shall
not have in effect eligibility standards, methodologies, or
procedures under its State child health plan (including any
waiver under such plan) for children (including children
provided medical assistance for which payment is made
under section 2105(a)(1)(A)) that are more restrictive than
the eligibility standards, methodologies, or procedures, re-
spectively, under such plan (or waiver) as in effect on the
date of enactment of that Act. The preceding sentence
shall not be construed as preventing a State during such
period from—
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[(i) applying eligibility standards, methodologies, or
procedures for children under the State child health
plan or under any waiver of the plan that are less re-
strictive than the eligibility standards, methodologies,
or procedures, respectively, for children under the plan
or waiver that are in effect on the date of enactment
of such Act;

[(ii) after September 30, 2015, enrolling children eli-
gible to be targeted low-income children under the
State child health plan in a qualified health plan that
has been certified by the Secretary under subpara-
graph (C); or

[(iii)) imposing a limitation described in section
2112(b)(7) for a fiscal year in order to limit expendi-
tures under the State child health plan to those for
which Federal financial participation is available
under this section for the fiscal year.]

[(B)] (A) ASSURANCE OF EXCHANGE COVERAGE FOR TAR-
GETED LOW-INCOME CHILDREN UNABLE TO BE PROVIDED
CHILD HEALTH ASSISTANCE AS A RESULT OF FUNDING SHORT-
FALLS.—In the event that allotments provided under sec-
tion 2104 are insufficient to provide coverage to all chil-
dren who are eligible to be targeted low-income children
under the State child health plan under this title, a State
shall establish procedures to ensure that such children are
screened for eligibility for medical assistance under the
State plan under title XIX or a waiver of that plan and,
if found eligible, enrolled in such plan or a waiver. In the
case of such children who, as a result of such screening,
are determined to not be eligible for medical assistance
under the State plan or a waiver under title XIX, the State
shall establish procedures to ensure that the children are
enrolled in a qualified health plan that has been certified
by the Secretary under subparagraph (C) and is offered
through an Exchange established by the State under sec-
tion 1311 of the Patient Protection and Affordable Care
Act. For purposes of eligibility for premium assistance for
the purchase of a qualified health plan under section 36B
of the Internal Revenue Code of 1986 and reduced cost-
sharing under section 1402 of the Patient Protection and
Affordable Care Act, children described in the preceding
sentence shall be deemed to be ineligible for coverage
under the State child health plan.

[(C)] (B) CERTIFICATION OF COMPARABILITY OF PEDIATRIC
COVERAGE OFFERED BY QUALIFIED HEALTH PLANS.—With
respect to each State, the Secretary, not later than April
1, 2015, shall review the benefits offered for children and
the cost-sharing imposed with respect to such benefits by
qualified health plans offered through an Exchange estab-
lished by the State under section 1311 of the Patient Pro-
tection and Affordable Care Act and shall certify those
plans that offer benefits for children and impose cost-shar-
ing with respect to such benefits that the Secretary deter-
mines are at least comparable to the benefits offered and
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cost-sharing protections provided under the State child
health plan.

* * * * * * *

SEC. 2111. PHASE-OUT OF COVERAGE FOR NONPREGNANT CHILDLESS
ADULTS; CONDITIONS FOR COVERAGE OF PARENTS.

(a) EE
(b) RULES AND CONDITIONS FOR COVERAGE OF PARENTS OF TAR-
GETED LOw-INCOME CHILDREN.—

* * * * * * *

(3) OUTREACH OR COVERAGE BENCHMARKS.—For purposes of
paragraph (2), the outreach or coverage benchmarks described
in this paragraph are as follows:

(A) SIGNIFICANT CHILD OUTREACH CAMPAIGN.—The
State—

(i) was awarded a grant under section 2113 for fiscal
year 2011; or
[(ii) implemented 1 or more of the enrollment and
retention provisions described in section 2105(a)(4) for
such fiscal year; orl
% * * * % * *

[(C) STATE INCREASING ENROLLMENT OF LOW-INCOME
CHILDREN.—The State qualified for a performance bonus
payment under section 2105(a)(3)(B) for the most recent
fiscal year applicable under such section. ]

* * k & * * k



DISSENTING VIEWS

The Committee’s recommendations to the House Budget Com-
mittee are in response to reconciliation instructions from a Repub-
lican-proposed budget, H. Con. Res. 112.1 This budget slashes pro-
grams for the working class and poor in order to protect the de-
fense industry and tax breaks for millionaires. Because Congress-
man Ryan’s budget passed by the Republican majority refuses to
take a balanced approach and refuses to ask millionaires to con-
tribute to deficit reduction, this year’s budget proposes to cut serv-
ices that affect the middle class and most vulnerable individuals in
the country. This unbalanced Republican budget would end the
Medicare guarantee, cut the Medicaid program by 75% by 2050,
and destroy jobs.

The reconciliation instructions directed the Energy and Com-
merce Committee to cut $96.7 billion out of programs in its juris-
diction over ten years. The Majority chose to comply with those in-
structions by making cuts to Medicaid, public health, and the Af-
fordable Care Act. These cuts are in addition to draconian cuts pro-
posed in the underlying Republican budget resolution and are in-
tended to offset the cost of eliminating the sequester on defense
spending.

These cuts proposed by the Majority most adversely affect vul-
nerable low-income Medicaid beneficiaries, would cause scores of
Americans to lose health insurance coverage, and would set back
efforts to promote prevention and improve health by cutting com-
mon sense investments like the Public Health and Prevention
Fund. Savings are also achieved through wholesale and radical
changes to the medical malpractice and tort liability laws of all 50
states. The Committee’s recommendations cut health care by $114
billion over the next decade, and exceeded the Republican budget
resolution’s instructions by $17 billion.

TITLE I

Section 101: Repealing mandatory funding to States to establish
American Health Benefit Exchanges

Section 101 of the reconciliation recommendations from the Com-
mittee on Energy and Commerce to the House Budget Committee
repeals mandatory funding provided to states in the Patient Protec-
tion and Affordable Care Act to establish American Health Benefit
Exchanges, cutting $14.5 billion over five and ten years or reducing
the deficit by $15.4 billion over the decade when taking into consid-
eration indirect revenue effects.

1H. Con. Res. 112.
(108)
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Private Insurance Marketplace Prior to Health Reform Ex-
changes

Private health coverage is provided primarily through employers.
In 2010, about 170 million nonelderly people were insured through
employer sponsored health insurance.2 For the smallest firms,
those with less than 10 workers, premiums were 18% higher than
those paid by firms with 100 or more workers and may not include
broker fees.? Increasing costs of health insurance have led some
small employers to drop coverage, with the share of small business
employees enrolled in employer-sponsored coverage decreasing from
43% to 36% from 1999-2009.4

People without access to employer-sponsored insurance may ob-
tain health insurance on their own, usually through the individual
health insurance market. Only 14 million nonelderly people bought
health insurance in the individual or non-group market while 50
million people were uninsured.5 About half the uninsured were
self-employed or worked for a small business.6

Unlike employer-sponsored group coverage, in which eligibility in
a group is guaranteed by federal and state laws and premiums are
generally based on the risks associated with a group of bene-
ficiaries, eligibility and initial premiums in the individual markets
of many states are based largely on an individual’s health status
and risk characteristics.

The Commonwealth Biennial Health Insurance Survey found
43% of adults who shopped for coverage in the individual market
found it very difficult or impossible to find a plan that fit their
needs.” More than one-third of applicants were turned down by an
insurance carrier or were charged a higher premium due to a
health problem or were offered insurance that did not cover that
health problem.8

Practices of denying sick people insurance, charging them more,
or offering them coverage that does not cover the illnesses they had
when they sought insurance protect insurer risk pools and help
lower premiums. But they are detrimental to a vibrant, healthy,
and financially secure marketplace. These practices limit meaning-
ful access to coverage for people who have developed health prob-
lems and results in uncertainty in coverage for those who receive
insurance. They also hamper movement from jobs where insurance

2U.S. Census Bureau, Highlights: 2012, (September 14, 2011) (online at http://
www.census.gov | hhes [www [ hlthins/data /incpovhltb /2010 / highlights.html)

38S. Collins, et al, Realizing Health Reform’s Potential: Small Businesses and the Affordable
Care Act of 2010 (September 2010) (online at http:/ / www.commonwealthfund.org /| ~/media/Files/
Publications/Issue%20Brief/2010/Sep/Small%20Business/
1437 Collins realizing hlt reform potential small business ACA ib.pdf).

4HealthCare.gov, Health Insurance Premiums: Past High Costs Will Become the Present and
Future Without Health Reform (Jan. 28, 2011) (online at http:/ /www.healthcare.gov [ center [re-
ports/premiums0128201 1a.pdf).

5 Kaiser Family Foundation, Survey of People Who Purchase Their Own Insurance (June 2010)
(online at http:/ /www.kff.org | kaiserpolls /upload/8077-R.pdf); and C. DeNavas, et al. Income,
Poverty, and Health Insurance Coverage in the United States: 2009, U.S. Census Bureau (Sept.
2010) (online at http:/ /www.census.gov [ prod /2010pubs | p60-238.pdf).

6 Healthcare: Statistics, Small Business and the healthcare Crisis, Small Business Majority
(online at http:/ |www.smallbusinessmajority.org [ small-business-research [ statistics.php)
(accessed April 25, 2011).

78. Collins, et al, Help on the Horizon, Findings from the Commonwealth Biennial Health In-
surance Survey of 2010 (March 2011) (online at Attp:/ /www.commonwealthfund.org/ /media/
Files/Surveys/2011/
1486Collins help on the horizon 2010 biennial survey report FINAL 31611.pdf).

81d.
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is offered to self-employment or employment in a small business,
resulting in job lock.

American Health Benefit Exchanges

The enactment of the Affordable Care Act (ACA) in March 2010
started to put the American people back in charge of their health
care by requiring insurance companies to be more transparent and
accountable for their costs and actions. This law ended many of the
worst insurance industry abuses in 2010, including arbitrary reces-
sions of coverage when a person gets sick and denials of insurance
for children with pre-existing conditions.? In 2014, additional insur-
ance reforms will bring Americans new rights and benefits and in-
crease the quality of their health care and lower their costs. These
reforms include no discrimination in premiums based on gender, no
denials for pre-existing conditions for anyone, coverage of basic set
of benefits and services, and no annual and lifetime limits on cov-
erage for essential health benefits.10

The successes of these reforms rely on the new health insurance
exchange marketplaces that will be established in 2014 as required
by the ACA. An exchange is a mechanism for organizing the health
insurance marketplace to help consumers and small businesses
shop for coverage in a way that permits easy comparison of avail-
able plan options based on price, benefits and services, and quality.
Exchanges will provide a transparent, competitive marketplace for
individuals and small businesses to buy coverage.

The new marketplace will provide families and businesses advan-
tages of pooling risk that were previously only available to the larg-
est employers by creating a single risk pool within the individual
and small business exchanges.1! By pooling people together, reduc-
ing transaction costs, and increasing transparency, exchanges cre-
ate more efficient and competitive markets for individuals and
small employers. The new marketplace keeps intact America’s em-
ployer-based system while expanding access to tens of millions of
people. Tax credits will make coverage more affordable for low- and
middle-income families and eligible small businesses.

Beginning with an open enrollment period in 2013, exchanges
will help individuals and small employers shop for, select, and en-
roll in high-quality, affordable private health plans that fit their
needs at competitive prices. Exchanges will assist eligible individ-
uals to receive premium tax credits or coverage through other fed-
eral or state health care programs.12 By providing one-stop shop-
ping, exchanges will make purchasing health insurance easier and
more transparent. Health plans offered in exchanges shall be re-
quired to be transparent and make disclosures of claims payment

9The Patient Protection and Affordable Care Act is comprised of two public laws, The Patient
Protection and Affordable Care Act, Public Law 111-148, and the Health Care Education and
Reconciliation Act of 2010, Public Law 111-152.

10]d.

11 Section 1312(c) of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.

12Section 1311(b) and 1311(d)(4) of The Patient Protection and Affordable Care Act, Public
Law 111-148 and the Health Care and Education Reconciliation Act of 2010, Public Law 111—
152.
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policies, enrollment and disenrollment data, data on denied claims,
information on cost sharing and coverage, and more.13

When fully implemented, health plans offered through exchanges
will compete based on price and quality rather than market seg-
mentation and risk selection. This directly relates with prohibition
on medical underwriting and rate reforms that would also take ef-
fect in 2014.14 The non-partisan Congressional Budget Office (CBO)
estimated that by 2022, approximately 26 million people will pur-
chase their health insurance through exchanges.15

State versus Federal Exchanges

The ACA requires that exchanges be developed and operational
in every state for individual and small businesses by January 1,
2014.16 A state is first given the opportunity to set up a state ex-
change and can apply for grants for the establishment of this ex-
change. If the state does not elect to set up a state exchange, the
Secretary of Health and Human Services (the Secretary) will set
one up in the state for individuals and small businesses.

The state has significant flexibility in the type of exchange it
would operate if it elects to establish a state exchange. The state
could determine which insurers are permitted to offer products in
the exchange. It could determine the variety of plans that could be
offered, for example whether consumer driven health plans and
health savings accounts are offered. The state could determine the
governance structure. The state could determine whether to merge
the individual and small group markets. The state could determine
whether employers with over 50 employees are permitted into the
exchange to purchase insurance over time. The state could deter-
mine their financing mechanism that will be used to operate the
exchange in the future. The state could determine whether the ex-
change will be an active purchaser in selecting health plans to get
the best price and quality for it’s citizens. The state could deter-
mine the role brokers and agents will play in helping consumers
enroll in qualified health plans in the exchange. The state could de-
termine how involved the exchange will be in enforcing health in-
surance market standards as a part of their certification in tandem
with the state health insurance commissioner.

If the state does not elect to set up an exchange, which some
states will not, the federal government will make these decisions
and establish and operate an exchange in that non-electing state.

Oversight of Exchanges

An exchange may operate in multiple states, if each state agrees
to the operation of the exchange and if the Secretary approves.l?
A state may have more than one exchange, called subsidiary ex-
changes, if each serves a geographically distinct area and the area

13 Section 1311(e)(3) of The Patient Protection and Affordable Care Act, Public Law 111-148
and the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.

14The Kaiser Family Foundation, Focus on Health Reform, (April 2010) (online at hitp://
wwuw.kff.org | healthreform [ upload [ 7908-02.pdf).

15 Congressional Budget Office, Health Insurance Exchanges: CBO’s March 2012 Baseline,
March 13, 2012.

16 Section 1311 of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.

17 Section 1311(f) of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.
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served is adequately large.l® If the Secretary determines before
2013 that a state will not have an exchange operational by 2014
or will not be able to implement the standards, the Secretary is re-
quired (directly or through an agreement with a non-profit entity)
to establish and operate an exchange in the state and to implement
the standards.1?

The Secretary, in coordination with the HHS Inspector General,
will have authority to investigate exchanges. Exchanges will be
subject to annual HHS audits.20 If the Secretary finds serious mis-
conduct, payment otherwise due to the exchange may be rescinded,
up to 1% of such payments, until corrective actions are taken that
are deemed adequate by the Secretary.2l Payments made under the
exchange provisions of the ACA are subject to the False Claims
Act.22 The Government Accountability Office is required to review
the operations and administration of the exchange.23 In addition,
the Committee on Energy and Commerce, the Committee on Over-
sight and Government Reform, other congressional committees, and
others can provide oversight of the implementation of the activities
and expenditures under section 1311 of the Affordable Care Act.24

Funding for Exchanges

Section 1311 of the ACA requires the Secretary, within one year
of enactment, to award grants to states to plan and establish ex-
changes.25 By January 1, 2014, each state must have an exchange
to facilitate access to qualified health plans. The grants are pro-
vided to states making progress in establishing an exchange, imple-
menting ACA’s private health insurance market reforms, and meet-
ing other benchmarks. However, no grant may be awarded after
January 1, 2015, and after this date, operations of the exchange
must be self-sustaining using assessments on insurers or some
other way to generate funds to support their operations.26 In addi-
tion, the grants must be used solely for the activities and functions
listed in section 1311.27

Thus far, the Center for Consumer Information and Insurance
Oversight (CCIIO) has awarded over $600 million in exchange
planning grants and early innovator grants to 49 states and the
District of Columbia along with four territories.28 States may use
the exchange planning and establishment grants for a number of
important planning activities, including research of their insurance
markets, efforts to obtain the legislative authority to create ex-

18]d.

19 Section 1321 of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.

20 Section 1313 of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.

21

21y

23]d.

24]d.

25Section 1311 of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.

26 Section 1311 of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.

27 Section 1311 of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.

28 U.S. Department of Health and Human Services, Creating a New Competitive Marketplace:
Health Insurance Exchange Establishment Grants Awards List (Jan. 24, 2012) online at
http:/ |www.healthcare.gov | news / factsheets /2011 /05 | exchanges05232011a.hitml).
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changes, and steps to establish the governing structures of ex-
changes.2? States can use the early innovator grants to develop
model Information Technology (IT) systems to operate the functions
of the exchange.30 Such systems can be combined with state Med-
icaid systems and others, but all monies for the development of
combined technology must be allocated according to the different
programs. According to November 3, 2010, guidance from CMS,
“State Exchange grants will provide 100 percent support for Ex-
change IT infrastructure and . . . 90 percent matching rate will be
available for the Exchange-related eligibility system changes as
well as for those Medicaid system changes not directly related to
the Exchanges.”

Structure of Funding

The structure of the funding for the establishment of exchanges
has been criticized as being an open ended mandatory funding
stream. However, mandatory time limited funding is consistent
with previous laws passed by both parties.

Having a mandatory and stable stream of funding for this central
feature of the health insurance reforms is critical. Senator Harkin
stated, in testimony for the record, that “[T]o ensure the success of
the Affordable Care Act, we needed to guarantee that reliable and
predictable funding would be available for key programs. As the
Chairman of both the Senate Committee on Health, Education,
Labor, and Pensions and the Appropriations Subcommittee for
Labor, Health and Human Services, and Education, I understand
the implications of this guarantee—that Congress should mandate
appropriations for certain programs in the Affordable Care Act that
are fundamental to its success. This is a process that Congress has
done many times in the past in various areas and there has been
no controversy. It is now clear that those who want to repeal the
Act are seeking to starve these important elements of funds in an
effort to derail health reform.”

In fact, in this regard, the Affordable Care Act was little dif-
ferent from other laws passed by Congress in recent years. It in-
cluded a mix of discretionary program authorizations and manda-
tory spending.31 That mandatory spending was well-documented at
the time of passage and included in each CBO score of the legisla-
tion from the summer of 2009 through passage in March 2010.

Two examples of laws considered by the Energy and Commerce
Committee when it was last under the control of Republicans in
the 108th and 109th Congresses illustrate how Congress has pre-
viously used mandatory appropriations. These laws are the Medi-
care Prescription Drug Improvement and Modernization Act (P.L.
No. 108-173) and the Deficit Reduction Act (P.L. No. 109-171),
both of which were spearheaded by Republican congressional lead-

29U.S. Department of Health and Human Services, News Release: HHS Announces New Re-
sources to Help States Implement Affordable Care Act (Jan. 20, 2011) online at http://
www.hhs.gov [ news [press/2011pres/01/20110120b.html).

30 Healthcare.gov, States Leading the Way on Implementation: HHS Awards “Early Innovator”
Grants to  Seven  States (online at  hitp:/ /www.healthcare.gov /news/factsheets/
Exchanges02162011a.html) (accessed April 8, 2011).

31 Mandatory spending (also called direct spending) encompasses all spending not passed in
the annual appropriations bills.
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ership. These laws contained billions of dollars of mandatory appro-
priations funding a wide array of government activities.32

The Medicare Prescription Drug Improvement and Modernization
Act (P.L. No. 108-173) included specific mandatory appropriations,
including an open ended but time limited mandatory appropriation
for a drug assistance program. That program, like the exchange
grants, served as a bridge until the full Medicare prescription drug
benefit became effective.

Analysis and Impact of HR. 1213

H.R. 1213 repeals the mandatory funding provided to states
under the ACA to establish exchanges. This denies states the nec-
essary funding to establish the new health insurance marketplace
and undermines the work they have already done to implement ex-
changes. This legislation would rescind unobligated funds and
would prohibit further funding, limiting states’ ability to advance
on the establishment of their exchanges.

According to testimony for the record from Alan Weil, Executive
Director of the National Academy for State Health Policy, “[Sltates
are doing their best to comply with the federal law and to imple-
ment the law in a manner that conforms to their own needs. Fed-
eral support for those activities is critical. One likely consequence
of reduced federal funding is poor implementation, with state offi-
cials on the hook for failures that are not of their own making. An-
other likely consequence is states deciding to cede authority for im-
plementation to the federal government—a decision most states
would strongly prefer not to make.”

Current budget deficits in most states have created difficult eco-
nomic environments to establish state-based exchanges. Without
grants from the Department of Health and Human Services, states
will be forced to pay for exchange activities, along with outreach
and education activities, on their own if they wish to establish a
state run exchange. Exchange grants provide states the financial
security needed to avoid wrestling with budget issues and worrying
about self-sustainability before January 1, 2015. The inevitable re-
sult of enactment of this legislation is that a number of states that
would prefer to run their own exchanges will be unable to do so,
and the default to federal control will be more likely to occur. Yet
states are best positioned to establish the new marketplace for
their residents.

Already most states and the District of Columbia have shown an
interest in setting up an exchange marketplace or sharing that re-
sponsibility with the federal government. A repeal of the exchange
grants is effectively taking away from states the ability to set up
exchanges or run important functions within a shared exchange.

Numerous groups have expressed their opposition to these pro-
posals including the American Hospital Association, the American
Heart Association, the American Cancer Society—Cancer Action
Network, American Federation of Teachers, Easter Seals, Main
Street Alliance, National Alliance on the Mental Illness, National

32 Committee on Energy and Commerce, Democratic Staff of Henry A. Waxman, Ranking
Member, The Pius Proposal to Block Mandatory Funding in the Affordable Care Act, March
2011.
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Partnership for Women and Families, Paralyzed Veterans of Amer-
ica, National Disability Rights Network, and AARP among others.

Amendments

Congressman Pallone offered an amendment to allow a state to
receive exchange establishment grants if the governor of a state
certifies that the state does not want the federal government to es-
tablish and operate an exchange within the state and wants to
have the state establish and operate the exchange. The amendment
was defeated on a party line vote.

Congress members Schakowsky, Gonzalez, and Eshoo offered ad-
ditional amendment having to do with retaining funds for the pur-
poses of helping small business get health insurance if they choose
to offer it, ensuring qualified health plans do not have annual or
lifetime limits on coverage, and providing authority to deny or mod-
ify excessive or unjustified premium increases by insurance compa-
nies. All amendments were defeated.

Section 102: Repealing Prevention and Public Health Fund

Section 102 of the Committee Prints33 is identical to H.R. 1217,
legislation to repeal the Prevention and Public Health Fund, as re-
ported by the Committee on April 11, 2011,34 and passed by the
House on April 13, 2011.35 Like H.R. 1217 itself, Section 102
should not become law.

Enacted in 2010, the ACA36 expands access to health care for
over 30 million Americans and improves health benefits for mil-
lions more who are already insured.5”?

But as valuable as it is, health insurance cannot do everything
necessary to make our nation healthy. Even if other parts of the
ACA make it possible for virtually everyone to be insured, there
will still be a major role for public health. Moreover, there will be
an ongoing need for funding for these public health activities.

“Public health” includes many different things:

e It is working with groups and whole communities to improve
health, often more effectively than could be done between an indi-
vidual provider and patient. Fluoridation of water for a town is, for
instance, vastly better than simply filling every citizen’s cavities.
Exercise programs to prevent obesity are better than having to
treat diabetes among people who become obese.

e It is tailoring health insurance and health care to prevent and
diagnose disease early rather than simply treating it in its later
stages. Immunizations are always better than outbreaks. Screening
for hypertension is better than simply waiting for strokes.

o It is providing for safety-net services where the insurance mar-
ket alone fails to do so. Community health centers, HIV-service
providers, and breast and cervical cancer screening programs pro-
vide care to people who might not otherwise be able to find a pro-

33 Hereinafter cited as Section 102.

34 House Committee on Energy and Commerce, To Repeal the Prevention and Public Health
Fund, 112th Cong. (2011) (H. Rept. 112-57).

35 Congressional Record, H2633-2646 (Apr. 13, 2011).

36 The ACA is comprised of two public laws, Public Law No. 111-148 and Public Law No. 111-
152.

37 Congressional Budget Office, Updated Estimates for the Insurance Coverage Provisions of
the Affordable Care Act (Mar. 2012) (online at www.cbo.govisitesidefault/files/cbofiles | attach-
ments [ 03—-13-Coverage%20Estimates.pdf).
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vider. Health professions education programs can add to the pri-
mary care workforce when the market might produce only special-
ists. (Such programs will be even more necessary once the insur-
ance expansion provisions of the ACA are implemented.)

e And, least glamorous but crucial, it is the infrastructure of
daily disease control and health promotion. Closing down unsani-
tary restaurants is better than treating food poisoning. Compiling
and studying epidemic trends can prevent major waves of disease.

The case might be made clearer by analogy: No community
would be well-served if all its homeowners had fire insurance but
there were no fire departments, firefighters, fire hydrants, smoke
detectors, or indoor sprinklers. That very well-insured town would
still burn to the ground. Insurance is necessary, but it is nowhere
near sufficient.

The ACA addresses both approaches, with insurance and with
public health. This required going beyond the investments in the
law to provide health insurance to also include provisions to make
significant public health investments.

It would be insufficient simply to authorize future appropriations
for these activities while providing mandatory spending for cov-
erage initiatives. While the Committees on Appropriations of both
the House and the Senate have shown ongoing and great leader-
ship in these public health programs, the budget allocations for
them have been too tight to allow significant new initiatives of
these sorts. Consequently, the ACA provides as firm a funding and
organizational base for these services as possible—mandatory
spending—because they are essential in making insurance efficient
and productive and in making the nation healthier.

Among those programs designated for mandatory spending in the
ACA is the Prevention and Public Health Fund (the Fund). Its pur-
pose is “to provide for expanded and sustained national investment
in prevention and public health programs.”38 It is the first and
only federal program with dedicated, ongoing resources specifically
designed to improve the public’s health, and in turn, to make the
United States a healthier nation.

The Fund is administered by the Secretary of the Department of
Health and Human Services (HHS) and may be used to support
“programs authorized by the Public Health Service Act, for preven-
tion, wellness, and public health activities.” 39 When the Fund was
initially created, it provided $5 billion in mandatory spending for
these activities over the period FY 2010 through FY 2014 and $2
billion in mandatory spending each fiscal year thereafter (for a
total of $15 billion for FY 2010 through FY 2019, and $17.75 billion
for FY 2012 through FY 2021).

Recent legislation has reduced these authorized funding levels by
$6.25 billion for FY 2012 through FY 2021,4° making it even more
imperative to maintain both the Fund’s mandatory spending mech-
anism and its currently-authorized spending amounts. Such re-
sources are necessary to address the perpetual underfunding of
prevention activities which by some estimates, account for only 3%

38 ACA, Section 4002.

39]1d.
40 Middle Class Tax Relief and Job Creation Act of 2012, Public Law No. 112-96.
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of national health expenditures.#! This view is supported by an In-
stitute of Medicine (IOM) report released earlier this month that
reaffirms the importance of building upon existing streams of pub-
lic health funding—including the Prevention and Public Health
Fund—to ensure our nation has an adequate infrastructure to im-
prove health outcomes and to carry out other critical public health
functions.42

Support for prevention has long been on a bipartisan basis. Mem-
bers of this Committee from both sides of the aisle and across the
political spectrum have spoken strongly in favor of this public
health function.43 Beyond the halls of Congress, this support is also
widespread. A public opinion survey by Trust for America’s Health
and the Robert Wood Johnson Foundation found that 71% of Amer-
icans favored an increased investment in disease prevention.** And
nearly 800 national, state, and local organizations support the
Fund as a primary vehicle for making public health investments
that would not only help to improve the public’s health, but also
create jobs and lower long-term health care costs.45

Prevention Fund Dollars at Work

The Prevention and Public Health Fund is one of a number of
ACA initiatives that is already in place. Currently, all 50 states
and the District of Columbia are receiving Fund support.46

In FY 2011, 61 states and communities serving approximately
120 million Americans received funding to implement evidence-
based, community programs designed to reduce tobacco use, pro-
mote healthy living, prevent and control high blood pressure and
high cholesterol, and address health disparities.#” Twenty percent

41Centers for Medicare and Medicaid Services, National Health Expenditure Data (online at
www.cms.gov | Research-Statistics-Data-and-Systems [ Statistics-Trends-and-Reports |
NationalHealthExpendData [ index.html?redirect= | NationalHealthExpendData /) (accessed Apr.
18, 2012).

42 Institute of Medicine, For the Public’s Health: Investing in a Healthier Future (Apr. 10,
2012) (online at www.iom.edu/Reports/2012/For-the-Publics-Health-Investing-in-a-Healthier-
Future.aspx).

43 See, e.g., comments made by Rep. Pitts during the Committee markup of Section 102, House
Committee on Energy and Commerce, Markup on Proposed Matters for Inclusion in Reconcili-
ation Recommendations, 112th Cong., p. 90 (Apr. 25, 2012) (transcript of the proceeding):

e Rep. Pitts: “The goals of the Fund are laudable and there is no doubt that we must focus
on preventing disease rather than simply treating people once they have begun ill.”

See also comments made by Reps. Pitts, Murphy, Matsui, and Cassidy in support of preven-
tion efforts during the Committee markup of H.R. 1217, House Committee on Energy and Com-
merce, Business Meeting to Markup H.R. 1217, To Repeal the Prevention and Public Health
Fund, 112th Cong., p. 242 (Apr. 5, 2011) (transcript of the proceeding):

e Rep. Pitts: “I am not against prevention and wellness”;

e Rep. Murphy: “I believe all of us are pretty strongly in favor of anything that has to do
with prevention”;

e Rep. Matsui: “We are talking about having healthier Americans. . . . “{M]ost people here
truly believe that prevention is probably the best way to do this”; and

o Rep. Cassidy: “I strongly believe in many aspects of preventative medicine...”.

44 See http:/ | healthyamericans.org [ newsroom [ releases [ ?releaseid=198 for a description of the
poll’s complete findings.

45 Letter from Jeffrey Levi, PhD, Executive Director, Trust for America’s Health (on behalf of
760 health-related organizations) to Chairman Fred Upton and Ranking Member Henry Wax-
man (Apr. 23, 2012) (on line at http:/ / healthyamericans.org | health-issues | wp-content [ uploads /
2012/ 04/ Fund-Reconciliation-EC-April2012.pdf).

46For a description of these activities and state-by-state information on the Fund, see Depart-
ment of Health and Human Services, The Affordable Care Act’s Prevention and Public Health
Fund in  Your State (online at  www.healthcare.gov/news/factsheets/2011/02/
prevention02092011a.html) (accessed Apr. 27, 2012).

47HHS, The Community Transformation Grants Program (online at htip://
www.healthcare.gov | news | factsheets /2011 /09 /community09272011a.html) (accessed Apr. 27,
2012).
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of funds went to support rural and frontier populations. The Fund
has also been used to provide flu shots and other immunizations;
improve HIV/AIDS prevention through testing and linkages to care;
expand mental health and injury prevention programs; train the
public health workforce; and strengthen the public health infra-
structure necessary to track and respond to disease outbreaks and
disasters.48

In general, the Fund is intended to provide support for programs
generated at the local or community-based level. This is as it
should be—communities know best what public health challenges
they face and what interventions are most likely to work.

Prevention Dollars Produce High Value Outcomes

Preventable diseases cost the United States significant re-
sources—in terms of unnecessary deaths, lost productivity, and
enormous amounts of money. Indeed, over half of the deaths in this
country are due to preventable causes such as tobacco use, diet and
activity patterns, and alcohol use.#® Chronic diseases consume an
estimated 75% of the nation’s $2 trillion health care spending each
year 50, and cost employers $1,685 for each employee each year, or
$225.8 billion annually in lost productivity.51 Obesity alone costs
$147 billion each year.52 A stable, ongoing investment in preven-
tion can help alleviate each of these burdens.

It is true that some life-saving prevention interventions actually
involve expenditures. But so do most life-saving drugs and devices.
We provide mandatory funding for drugs and devices through pro-
grams such as Medicare and Medicaid because steady and secure
funding for these programs ensures that more Americans can live
longer and healthier lives. Prevention efforts can also reduce the
number of deaths and promote the health of Americans and should,
therefore, also be supported through the mandatory spending
mechanism.

Some forms of prevention do, of course, save money—immuniza-
tions, for example, are among our most cost-effective public health
investments. Community-based interventions can be cost-effective
as well. According to the researchers at the New York Academy of
Medicine, an investment of $10 per person per year in proven com-
munity-based interventions to increase physical activity, improve
nutrition, and prevent smoking can save the country more than
$16 billion each year—a return of $5.60 for every $1 invested.53
The Urban Institute estimates that certain proven community-
based diabetes prevention programs can save as much as $191 bil-

48 Supra note 14.

49 McGinnis JM and Foege WH, Actual Causes of Death in the United States, JAMA, 270(18):
2207-2212 (Nov. 10, 1993).

50 Centers for Disease Control and Prevention, Chronic Disease: The Power to Prevent, the Call
to Control, At-A-Glance (2009).

51Centers for Disease Control and Prevention, Worker Productivity (online at www.cdc.gov/
workplacehealthpromotion | businesscase [ reasons [ productivity.html ) (accessed Apr. 27, 2012).

52 Finkelstein EA, Trogdon JG, Cohen JW, et al., Annual Medical Spending Atiributable to
Obesity: Payer- and Service-Specific Estimates, Health Affairs, 28(5): w822-w831 (2009).

53 Levi, J. et al., Prevention for a Healthier America: Investments in Disease Prevention Yield
Significant Savings, Stronger Communities, Trust for America’s Health (Feb. 2009) (online at:
http:/ | healthyamericans.org [ reports [ prevention08 / Prevention08.pdf).
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lion over 10 years.’* A recent Trust for America’s Health report
concludes that a reduction of body mass index rates (the measure
for obesity) nationwide that meets the HHS target of 5% would
save over $158 billion in 10 years.55

Mandatory Spending

Despite the good and important work being done through the
Fund, the health care savings it may help to produce, and the
chronic underfunding of prevention activities in the past, Repub-
licans are determined to bring the Fund to an end. They assert two
principal arguments for their opposition to it: (1) the Fund’s fund-
ing mechanism—mandatory spending; and (2) the Secretary’s au-
thority to determine how the Fund’s monies will be allocated. The
two arguments are interrelated; taken together, they present a
misleading analysis of how the Fund is intended to operate.

ACA Section 4002(b) provides for mandatory funding for the
Fund. It authorizes to be appropriated and appropriates specified
funding levels for FY 2010 and beyond. ACA Section 4002(d) ad-
dresses the role of the congressional appropriations committees in
specifying how the appropriated funds are to be used. This section
clearly states that these committees have explicit authority to allo-
cate monies from the Fund (in accordance with the Fund’s purpose
to support prevention and other public health activities). Senator
Harkin (author of ACA Section 4002) addressed this very issue in
a letter to the Committee, making it clear that it is the job of con-
gressional appropriators to make the resource allocation deci-
sions.56

It is only when Congress fails to pass an HHS appropriations bill
(or does not allocate the Fund in an appropriations bill) that the
HHS Secretary would have the authority to designate which public
health programs or activities would receive Fund support. While it
is true that the Secretary has already exercised this authority, it
is also true that she has deferred spending these monies when re-
quested to do so by Congress.57

54 Berenson, R. et al., How We Can Pay for Health Reform, Urban Institute and Robert Wood
Johnson Foundation (July 2009) (online at: http:/ |urban.org/uploadedpdf/
411932 howwecanpay.pdf).

55Trust for America’s Health, Bending the Obesity Cost Curve: Reducing Obesity Rates by Five
Percent Could Lead to More Than $29 Billion in Health Care Savings in Five Years (Jan. 2012)
(online at http:/ / healthyamericans.org | assets |/ files | TFAH%2020120besityBrief06.pdf).

56 Testimony of Senator Tom Harkin (submitted for the record), Subcommittee on Health,
Committee on Energy and Commerce, Hearing on Setting Fiscal Priorities in Health Care Fund-
ing, 112th Cong. (Mar. 9, 2011) (stating, “Contrary to misperceptions that it evades the appro-
priations process, the Fund was established . . . in such a way that appropriators direct how
monies from the Funds are spent”).

57See the letter from Senator Tom Harkin, Chairman, Senate Committee on Health, Edu-
cation, Labor, and Pensions and Chairman, Senate Subcommittee on Labor, Health and Human
Services, Education, and Related Agencies, Committee on Appropriations to HHS Secretary
Kathleen Sebelius (Jan. 4, 2011) in which he requested that the Secretary allocate monies in
accordance with the prevention and public health priorities set forth in the proposed FY 2011
omnibus, year-long continuing resolution, including the Community Transformation Grants Pro-
gram and tobacco prevention and control. The Secretary subsequently announced a spending
plan for FY 2011 which closely tracked Chairman Harkin’s request. (see HHS press release on
line at www.hhs.gov/news/press/2011pres/02/20110209b.html). At the request of Rep. Denny
Rehberg and Rep. Harold Rogers, the Secretary delayed allocation of resources from the Fund
for FY 2011. (Letter from Chairman Denny Rehberg, Chair, House Committee on Appropriations
and Chairman Harold Rogers, Chair, Subcommittee on Labor, Health and Human Services,
Education, and Related Agencies, House Committee on Appropriations to HHS Secretary Kath-
leen Sebelius (Mar. 2, 2011)).
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Contrary to what Republicans have suggested, monies from the
Fund have been allocated and are being used in accordance with
both the Fund’s purpose 58 and the public health needs of the coun-
try as well as HHS rules and regulations.?°

These points aside, we believe Republican arguments that have
been made to end the Fund have been completely undermined by
their own actions in recent weeks. During debate on Section 102,
Republicans asserted the annual appropriations process is a more
appropriate way to fund programs and activities supported by the
Fund.®° Yet, last month they voted overwhelmingly to reduce dis-
cretionary spending by $19 billion for FY 20183—an amount below
the limits they supported in the Budget Control Act®! and voted
earlier this month to endorse the Appropriations Committee rec-
ommendation to cut health, education, and labor programs by more
than 40%.62

An Anti-Health Reform Ideological Agenda

In light of both the Fund’s purpose and track record to date, it
comes as a great disappointment that Republicans have continued
to target this program for elimination.®3 Surely, this is not because
of Republican assertions about the merits of discretionary spending
versus mandatory spending or the need to protect Congress’s pre-
rogative to fund or not to fund health programs. Congress, Repub-
licans and Democrats alike, makes those kinds of choices—often
difficult choices—all of the time.®¢ And given traditional bi-partisan

58 The Section on Background and Need for Legislation for the majority views of this Com-
mittee report (Committee Prints: Proposed Matters for Inclusion in Reconciliation Recommenda-
tions) states the Fund has been used for dog neutering. HHS and CDC have confirmed that this
statement is not accurate (e-mail from HHS to Democratic Staff, House Committee on Energy
and Commerce (Apr. 25, 2012)). See also comments made by Rep. Schakowsky during the Com-
mittee markup on Section 102, House Committee on Energy and Commerce, Committee Prints:
Proposed Matters for Inclusion in Reconciliation Recommendations, 112th Cong., p. 233 (Apr. 25,
2012) (transcript of the proceeding).

59The Section on Background and Need for Legislation for the majority views of this Com-
mittee report (Committee Prints: Proposed Matters for Inclusion in Reconciliation Recommenda-
tions) states that the Fund has been used to support construction activities. HHS guidance for
the administration of Fund grants provides that “recipients may not use funding for construc-
tion.” (HHS, Public Prevention Health Fund: National Dissemination and Support for Commu-
nity Transformation Grants (online at www.grants.gov [ search |
search.do?oppld=99853&mode=VIEW) (accessed Apr. 27, 2012). To our knowledge, this prohibi-
tion has not been violated.

60See, e.g., comments made by Rep. Guthrie (pp. 74-75) and Rep. Cassidy (pp. 99-100) during
the Committee markup on Section 102, House Committee on Energy and Commerce, Committee
Prints: Proposed Matters for Inclusion in Reconciliation Recommendations, 112th Cong., (Apr.
25, 2012) (transcript of the proceeding).

617.S. House of Representatives, Roll Call Vote on Agreeing to H. Con. Res. 112 (March 29,
2012) (228 yeas, 191 nays).

62House Committee on Appropriations, Report on the Suballocation of Budget Allocations for
Fiscal Year 2013, 112th Cong. (Apr. 25, 2012) (online at htip://appropriations.house.gov/
UploadedFiles | FY13-FULLCOMMITTEE302b.pdf).

63In addition to passage of H.R. 1217 on Apr. 13, 2011 (Congressional Record, H2633-2646),
House Republicans passed legislation (H.R. 3630) to reduce authorized Fund amounts by $11
billion over 10 years—more than 60% of its funding—as part of the payroll extenders legislation
(Congressional Record, H8762-8824 (Dec. 13, 2011)). And despite the threat of a Presidential
veto (Executive Office of the President, Office of Management and Budget, Statement of Admin-
istration Policy: H.R. 4628, Interest Rate Reduction Act (Apr. 27, 2012)), House Republicans also
voted to eliminate the Fund as part of H.R. 4628 on Apr. 27, 2012, the day this report is sched-
uled to be filed.

64 For examples of various federal programs that are supported through mandatory spending,
see Committee on Energy and Commerce, Democratic Staff, The Pitts Proposal to Block Manda-
tory Funding in the Affordable Care Act (Mar. 9, 2011) (online at: htip://demo-
crats.energycommerce.house.gov | sites | default / files | image uploads/

Fact%20Sheet  03.09.11.pdf)
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support for prevention activities, Republican opposition cannot be
based on the substance of the program.

Pure and simple, Section 102 represents the Republicans’
unending attack to disrupt, dismantle, and ultimately destroy the
ACA—even those programs that have been funded and are up and
running, and even those that make good health policy sense, in or
out of the health reform law.65 What they have not been able to
achieve whole cloth 66, Republicans are now attempting to do piece
by piece. Section 102 puts the Prevention and Public Health Fund
in the frontline of this ongoing assault.

In our view, this is not where the Prevention and Public Health
Fund should be. Rather, is should remain exactly where it is at the
forefront of helping to realign the nation’s approach to health and
health care, making Americans healthier and more productive.

Section 103: Rescinding unobligated balances for CO-OP program

This provision repeals all unobligated appropriations made under
section 1322 of the Affordable Care Act, the Federal Program to As-
sist Establishment and Operation of Nonprofit, Member-Run,
Health Insurance Issuers—also known as the Consumer Oriented
and Operated Plans, or “CO-OPs.” The CO-OP program offers low-
interest loans to eligible private, nonprofit groups to help set up
and maintain health plans.67 Starting on January 1, 2014, CO-OPs
will be able to offer health plans in the individual and small group
insurance marketplaces in and outside the exchange.

A CO-OP is a nonprofit health insurer that is directed by its cus-
tomers, uses profits for customers’ benefit, and is designed to offer
individuals and small businesses affordable, customer-friendly, and
high-quality health insurance options. Specifically, health coopera-
tives are governed by their members and are focused on coordi-
nating care and coverage for their beneficiaries. The most success-
ful examples include HealthPartners in Minnesota, with 1.5 million
members, and Group Health Cooperative in Washington State,
with 700,000 members. Independent studies have placed these co-
operatives in the ranks of the highest-performing health plans in

65 Efforts in the House of Representatives to repeal or otherwise destroy individual parts of
the ACA include: H.R. 5, Protecting Access to Healthcare Act (passed the House on Mar. 22, 2012
(Congressional Record H1453-1490; H1501-1519)); H.R. 1173, Fiscal Responsibility and Retire-
ment Security Act of 2011 (passed the House on Feb. 1, 2012 (Congressional Record H322-354));
H.R. 358, Protect Life Act (passed the House on Oct. 13, 2011 (Congressional Record, H6885—
6903)); H.R. 1214, To Repeal Mandatory Funding for School-Based Health Center Construction
(passed the House on May 4, 2011 (Congressional Record H2969-2977)); H.R. 1216, To Convert
Funding for Graduate Medical Education in Qualified Teaching Centers from Direct Appropria-
tions to an Authorization of Appropriations (passed the House on May 25, 2011 (Congressional
Record H3361-3388; H3396-3401; H3430-3434)); and H.R. 1217, To Repeal the Prevention and
Public Health Fund) (passed the House on Apr. 13, 2011 (Congressional Record H2633-2647)).
To date, none of these bills has been considered by the Senate.

66 Although the House of Representatives has passed legislation to repeal the ACA, that legis-
lation will not become law since the Senate has defeated the proposal. (H.R. 2 passed the House
of Representatives in January 2011 (Congressional Record, H322-323 (Jan. 11, 2011)). The Sen-
ate defeated a similar proposal a month later. (Congressional Record S475 (Feb. 2, 2011)). In
any case, President Obama has made clear that he will veto any such legislation (Executive Of-
fice of the President, Office of Management and Budget, Statement of Administration Policy:
H.R. 2, Repealing the Affordable Care Act (Jan. 6, 2011) (online at www.whitehouse.gov /sites/
default/files/omb | legislative /sap /112 [ saphr2r 20110106.pdf).

67Terry Gardiner, et. al., Realizing Health Reform’s Potential: Innovative Strategies to Help
Affordable Consumer Operated and Oriented Plans (CO-OPs) Compete in New Insurance Mar-
ketplaces, (April 2012) (on-line at http:/ /www.commonwealthfund.org/~/media/Files/
Publicationsassue%20Brief/2012/Apr/1591 Gardiner innovative strategies help coops.pdf.
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the country in terms of providing value and quality care to their
customers.8

CO-OPs may operate locally, state-wide, or in multiple states.
CO-OPs must be licensed as issuers in each state in which they op-
erate and are subject to state laws and regulations that apply to
all similarly situated issuers.

When passed, the CO-OP loan program had $6 billion available
to support loans.® The amounts available were cut by $2.2 billion
by section 1857 of the Department of Defense and Full-Year Con-
tinuing Appropriations Act of 2011. This amount was further cut
in the Consolidated Appropriations Act of 2012 by $400 million.

Thus, the CO-OP loan program has a $3.4 billion appropriation
to support loans. Entities can apply for a start-up loan that must
be repaid in five years or for solvency loans that must be repaid,
with interest, in 15 years from the date of disbursement.

The first round of applications was due on October 17, 2011, and
to date, a total of ten non-profits offering coverage in ten states
have been awarded $845 million. These states include Maine, Or-
egon, South Carolina, Iowa, Nebraska, Montana, New Jersey, New
Mexico, New York, and Wisconsin. A list of the awardees is avail-
able at: Atip:/ /www.healthcare.govinews / factsheets /2012 /02 /
coops02212012a.html.

A second round of applications was due on January 3, 2012, and
there will be subsequent quarterly application deadlines through
December 31, 2012. Awards are announced on a rolling basis.

TITLE II

The provisions of title II would cut the Medicaid program by
more than $24 billion over ten years. These proposals do nothing
to improve quality or access to care; one section of this title would
cause more than 300,000 children to lose coverage and allow states
to cut one-third of the people covered by Medicaid and Children’s
Health Insurance Program (CHIP) off the programs. Numerous
groups have expressed their opposition to these proposals including
the National Governor’s Association, the National Association of
Community Health Centers, the Association of Community Affili-
ated Plans, American Academy of Pediatrics, the National Rural
Health Association, Asian and Pacific Islander American Health
Forum, and Families USA among others.

Section 201. Medicaid provider tax threshold

This proposal would interfere with states’ ability to fund Med-
icaid at a time when states, nearly universally, are struggling with
budget challenges by limiting the amount of state Medicaid funds
that can be raised by provider taxes. The Congressional Budget Of-
fice indicates this proposal would cut $11.3 billion in funding out
of Medicaid over the next ten years. This restriction on states’ abil-
ity to raise state Medicaid funding will result in cuts to Medicaid
coverage, benefits, or provider payment rates.

68 Section 1322 of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.

69 Section 1322 of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.
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It is important to note that provider taxes are supported by
states and by providers because states use the money from these
legitimate and permissible taxes to increase Medicaid provider pay-
ments, protect quality, and fund critical benefits and coverage for
millions of Americans.

The score from the Congressional Budget Office only reflects the
federal funding cut from the Medicaid program. The total funding
cut from the program will be significantly greater than $11 billion.
For a state in which the federal government and the state each
bear 50% of Medicaid costs to achieve $1 in federal savings, total
Medicaid expenditures in the state would have to fall by $2. To
generate $11 billion in federal savings, this proposal would require
more than $18.9 billion in cuts to state Medicaid programs.

Mr. Pallone offered an amendment that would protect state pro-
vider taxes that are used to fund quality nursing home care. Cur-
rently, at least 19 states have provider taxes on nursing facilities
that would be affected by the Republican proposal to infringe on
states’ rights. Those states are Arkansas, California, Connecticut,
Florida, Georgia, Idaho, Indiana, Maine, Maryland, Mississippi,
Missouri, Nevada, New York, North Carolina, Ohio, Oklahoma, Or-
egon, Pennsylvania, and Vermont.

This amendment was supported by the American Health Care
Association (AHCA), which wrote, “On behalf of the American
Health Care Association, the nation’s largest association rep-
resenting providers of quality long term care, we would like to ex-
press our support for the 'Protecting State Autonomy to Fund Qual-
ity Health Care’ amendment. . . . It is essential to preserve states’
ability to utilize this important funding mechanism. Your amend-
ment is critical to nursing facilities because nearly 65% of our resi-
dents rely on Medicaid to pay for their care. You are to be com-
mended for your leadership and commitment to America’s sen-
iors.” 70

Mr. Pallone’s amendment was defeated by a vote of 21-29. With
Medicaid expected to cover 17 million more Americans by 2021 as
a result of health reform, we should not be making it harder for
states to provide coverage through Medicaid. But that is exactly
what this Republican bill would do.

Section 202. Rebasing State DSH allotments for fiscal year 2022

The Medicaid disproportionate share hospital program (DSH) has
been critical for America’s safety net hospitals. The program pro-
vides support to hospitals to help cover the cost of care to the unin-
sured and to help make up for Medicaid payment shortfalls.

In the ACA, Congress reduced aggregate Medicaid DSH allot-
ments by $0.5 billion in 2014, $0.6 billion in each of 2015 and 2016,
$1.8 billion in 2017, $5 billion in 2018, $5.6 billion in 2019, and $4
billion in 2020. Congress extended the $4 billion reduction for ag-
gregate DSH allotments for one additional year—through 2021—in
the Middle Class Tax Relief and Job Creation Act of 2012.71 Sec-
tion 202 would reduce the state disproportionate share hospital al-

70 American Health Care Association letter to Congressman Pallone, April 24, 2012.
71Public Law No. 112-96.
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lotments to $4 billion for 2022. The President’s FY 2013 budget
proposed to rebase DSH allotments for 2021, but not for 2022.

The National Association of Public Hospitals (NAPH), which rep-
resents the nation’s largest metropolitan safety net hospitals, re-
ports that without Medicaid DSH and other safety net financing
payments, its members would have seen a negative 12% margin in
2009. DSH payments help these facilities make ends meet. NAPH
writes, “Drastic cuts to the Medicaid Program will only shift the
cost burden to states, hospitals and other providers, and low-in-
come beneficiaries ultimately hurting patients.” 72

The situation that these safety net hospitals will be facing ten
years in the future is impossible to predict. It is irresponsible for
Congress to cut payments to these critical providers so far into the
future. Worse yet, cuts are being made for the sole purposes of ex-
tended or protecting tax breaks for the wealthiest and protecting
the defense industry from cuts.

Mr. Engel offered an amendment to strike section 202, protecting
DSH funding for safety net hospitals in the future. This amend-
ment was defeated on a party line vote.

Section 203: Repeal of Medicaid and CHIP maintenance of effort re-
quirements under ACA

The Affordable Care Act is about shared responsibility towards
a healthier nation. Individuals, employers, and the federal and the
state governments share that responsibility. The Medicaid and
CHIP maintenance of effort is the state’s responsibility require-
ment and protects access to healthcare for the most vulnerable pop-
ulations.

This state responsibility provision requires that states not reduce
coverage under Medicaid or CHIP through the state plan or waiver
(until 1t expires) by implementing new eligibility reductions or
changes to eligibility methodologies or procedures that would have
the effect of reducing coverage beyond those that were in place at
the time of the enactment of the Affordable Care Act.”2 The re-
quirements are in place for Medicaid until the Secretary deter-
mines that the state exchanges are fully operational, which is ex-
pected to be January 1, 2014.74 The requirements are in place for
CHIP through September 30, 2019.75

The provision reduces spendlng by $1.4 billion over ten years, de-
creasing the deficit by only $600 million when the indirect revenue
effects are considered.

Effect on Coverage

Section 203 would eliminate these protections for coverage and
allow states to lower the eligibility standards they themselves en-
acted and cut people off their Medicaid and CHIP programs includ-
ing low-income pregnant women, children, seniors, and individuals

72 National Association of Public Hospltals and Health Systems letter to Chairman Upton and
Ranking Member Waxman, April 24, 2012.

73 Section 2001(b) and Section 2101(b) of The Patient Protection and Affordable Care Act, Pub-
hglLaw 111-148 and the Health Care and Education Reconciliation Act of 2010, Public Law
1 152.

74 Section 2001(b) of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.

75 Section 2101(b) of The Patient Protection and Affordable Care Act, Public Law 111-148 and
the Health Care and Education Reconciliation Act of 2010, Public Law 111-152.
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with disabilities living in their homes and in the community upon
enactment.

According to CBO, this will cause at least 100,000 low-income
pregnant women, children, seniors, and individuals with disabil-
ities living in their homes and in the community to lose insurance
in 2013, and cause at least 300,000 children in working families to
lose insurance coverage in 2015. Becoming uninsured has dire con-
sequences. According to the Institute of Medicine, uninsured chil-
dren are 20 to 30% more likely to lack immunizations, prescription
medications, asthma care, and basic dental care and are more like-
ly than insured children to miss school due to health problems. Un-
insured adults are 25% more likely to die prematurely than insured
adults overall, and with serious conditions such as heart disease,
diabetes, or cancer, their risk of premature death can be 40% to
50% higher.

The number of people in jeopardy of losing insurance is far great-
er than CBO’s projections of what states might do—one-third of the
Medicaid and CHIP beneficiaries would be at risk if this provision
passed into law. That includes 14.1 million children, 8 million
adults, 2.8 million low-income seniors, and 2.3 million individuals
with disabilities according to Georgetown University Center for
Children and Families.?6

Exception in Cases of State Budget Deficits

States are exempted from these stability requirements for non-
pregnant, nondisabled adults with incomes above 133% of the fed-
eral poverty level starting in January 2011 if the state certifies
that it is experiencing a budget deficit or will experience a deficit
in the following year.”? This exception recognizes the difficult budg-
et situations facing a number of states.

The Maintenance of Effort and Program Integrity

The maintenance of effort requirements allow states to make
changes to their enrollment policies and procedures to be respon-
sive to loopholes that emerge that subvert Medicaid eligibility
rules. In a letter to Ranking Member Waxman, former CMS Ad-
ministrator Don Berwick says, “the MOE provisions do not hinder
States in their efforts to fight fraud and abuse in the Medicaid and
CHIP programs.” 78

However, CMS has to be cautious that states are actually ad-
dressing a documented program integrity issue with any proposed
changes to eligibility standards. Otherwise a state could be erecting
a barrier to Medicaid eligibility in violation of law.

According to the Centers for Medicare and Medicaid Services,
“[There is extensive evidence that eligibility methods and proce-
dures are strong determinants of whether eligible individuals can
actually gain and retain coverage. Our experience working with

76The Center for Children and Families, Georgetown University Health Policy Institute,
Eliminating Medicaid and CHIP Stability Provisions (MOE): What’s at Stake for Children and
Families, February 2011.

77 Section 2001(b) and Section 2101(b) of The Patient Protection and Affordable Care Act, Pub-
lic Law 111-148 and the Health Care and Education Reconciliation Act of 2010, Public Law
111-152.

78 Letter from CMS Administrator Don Berwick to Congressman Henry Waxman, July 21,

012.
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States suggests States can meet their program integrity objectives
consistent with the MOE provisions.” 79

Medicaid and the Economy

Cutting Medicaid eligibility is not saving money; it is abdicating
responsibility and shifting costs to beneficiaries and providers
while undermining the economic recovery. Cutting eligibility will
undermine all the progress made in the last few years and turn
back the clock on the money invested in covering kids. Children’s
coverage levels are the highest ever due to Medicaid and CHIP
where 22 million or 28% of all children are covered.

In addition, every one dollar cut from Medicaid means up to
$2.76 cut from the state economy.8° Loss of federal Medicaid dol-
lars means loss of healthcare jobs and healthcare economic activ-
ity—moving states in exactly the wrong direction from economic re-
covery.

Amendments

Congresswoman Baldwin offered an amendment to repeal this
provision citing the number of people, including 300,000 children,
who would lose insurance coverage as a result of this provision.
Congressman Markey offered an amendment focused on the effects
of this amendment on disabled children, seniors, and widows. Both
were defeated on a party line vote.

Section 204: Medicaid payments to territories

The Territories (American Samoa, Guam, the Northern Mariana
Islands, Puerto Rico, and the U.S. Virgin Islands) operate under
different rules for their Medicaid program than the 50 states and
the District of Columbia. The Territories are not required to cover
the same eligibility groups and use different financial standards in
determining eligibility compared to the states. Medicaid programs
in the Territories are also subject to annual federal spending caps.
All five territories typically exhaust their caps prior to the end of
the fiscal year. Once the cap is reached, the Territories assume the
full costs of Medicaid services or, in some instances, may suspend
services or cease payments to providers until the next fiscal year.
The Territories receive a 55% federal matching rate.

Section 204 of the Republican proposal would repeal paragraph
(5) of section 1108(g) of the Social Security Act, which provided
$6.3 billion in additional Medicaid funding for the Territories. Thus
far, more than $300 million in additional funding has been pro-
vided to the Territories for 2011 and 2012 through this additional
funding stream, which is outside of the capped allotment.

The Republican cuts to Medicaid in the Territories would make
it more difficult for the Territories to support health coverage
under Medicaid. Already, the Medicaid program in these areas is
underfunded compared with the need. For example, if Puerto Rico’s
matching rate were calculated according to the formula used for
the 50 states, its matching rate would be 83%, not the 55% in cur-

79 Centers for Medicaid, CHIP and Survey and Certification, SMDL# 11-009, August 5, 2011.

80 Kaiser Commission on Medicaid and the Uninsured, The Role of Medicaid in State Econo-
mies: A Look at the Research, (January 2009) (on-line at http:/ /www.kff.org / medicaid /upload /|
7075 __02.pdf).



127

rent law. Residents in these areas have much less access to private
insurance than people in the rest of the United States; for example
in Puerto Rico, only 42% have private insurance, compared to
65.8% in the United States overall.8!

This funding provided to the Territories through the Affordable
Care Act would help reduce the federal Medicaid funding shortfalls,
allowing these areas to better serve low-income residents’ health
and long-term care needs. As a result of past funding inequalities,
the Territories have been unable to serve their low income resi-
dents to the same extent as states on the mainland. For example,
Puerto Rico’s Medicaid income eligibility limit for parents in a fam-
ily of four is effectively just 36% of the poverty line, compared to
63% for working parents in the median U.S. state. Puerto Rico cov-
ers children in families of four up to 71% of the poverty line; today,
in nearly all states, Medicaid and CHIP cover children up to at
least 200% of the poverty line.82

Representative Christensen offered an amendment in Committee
to strike this section of the Republican bill. In a letter to Rep-
resentative Upton dated April 20, she joined the other Territorial
Representatives in writing, “As a result of chronic underfunding by
the federal government, too many patients in the territories receive
inadequate care, too many providers in the territories are not ade-
quately compensates for their services, and too much of the finan-
cial burden associated with health care delivery must be borne by
the territorial governments themselves.”83 Representative
Christensen’s amendment was defeated on a party line vote.

Barton Amendment to Repeal the CHIP Performance Bonus
Payments

In addition to the proposed $24 billion cuts to the Medicaid pro-
gram in the underlying committee print, Congressman Barton of-
fered another amendment to rescind $8.3 billion in performance
bonus payments authorized in the CHIP.

When the CHIP was reauthorized in 2009, the law included spe-
cial incentive payments—a performance bonus program—to encour-
age states to find and enroll all eligible children.

These performance bonus payments help offset the costs states
incur when they enroll lower income children in Medicaid. In order
to qualify for the bonus payments, states have to streamline their
enrollment systems by implementing 5 of 8 enrollment “best prac-
tices,” and surpass an enrollment target for covering children in
Medicaid. These best practices are things like 12 month continuous
eligibility, use of a joint application for Medicaid and CHIP, and ex-
press lane eligibility.

The number of children with health insurance has climbed over
the past three years since this program was created in the CHIP
reauthorization. Prior to the reauthorization, 91% of all children

81 Center on Budget and Policy Priorities, House Bill Would Cut Medicaid Funding For Puerto
Rico by About $5.5 Billion Through 2020, (April 25, 2012).

821d.

83 Letter from Representatives Pierluisi, Christensen, Bordallo, Faleomavaega to Chairman
Upton, April 20, 2012.
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had health insurance. By 2011 an additional 1.2 million children
had coverage, bringing children’s coverage levels to 93%.84

States have continued to make significant progress in simplifying
their programs and covering more children—despite the budgetary
challenges many states are facing. That is why this bonus money
is so important. These children that are being helped are in the
poorest, lowest income families. They are children who, without
Medicaid coverage, are unlikely to get their medical needs met.

The performance bonus program is set to end in 2013, even
though CHIP is authorized through 2015. Mr. Barton’s amendment
would eliminate the funding in the successful performance bonus
program in 2013. Eliminating the program, rather than continuing
it, will hurt states’ efforts to improve children’s coverage.

Each year, progress in enrolling eligible but uninsured children
has increased. Only 10 states received bonuses (totaling $37 mil-
lion) in the first year, 2009. This past year, 2011, 23 states received
a total of $296 million in bonus payments.

Maryland, Virginia, Wisconsin, Colorado and Oregon were the
top recipients in 2011 of the bonus funding for their success in
reaching eligible but unenrolled children. This past year, a number
of states qualified for the bonus payments for the first time—Con-
necticut, Georgia, Montana, North Carolina, North Dakota, South
Carolina, and Virginia.®5 States are beginning to get the stream-
lined procedures in place that will help boost enrollment of eligible
children.

Mr. Sarbanes offered a second degree amendment to the amend-
ment offered by Mr. Barton. This amendment is exactly the kind
of policy that this Committee would pursue if the Republican lead-
ership was interested in making progress in reducing the number
of uninsured and covering all children to give them a healthy start.

Mr. Sarbanes’ amendment would ensure that the Children’s
Health Insurance Program Reauthorization Act (CHIPRA) perform-
ance bonus program, currently slated to end in 2013, could con-
tinue through the life of the CHIP program. It would ensure that
the performance bonus money remains available for states that
have success in finding and enrolling eligible children in health in-
surance coverage. As a result of efforts by Maryland under the per-
formance bonus program, Mr. Sarbanes’ home state enrolled an ad-
ditional 41,000 children in Medicaid in 2011. Twenty-two other
states have received CHIP performance bonus payments by simpli-
fying their programs in order to enroll more low-income children
than projected in Medicaid. Mr. Sarbanes’ second degree amend-
ment was defeated on a party line vote.

Baldwin Amendment on Medicare Negotiation of Prescription
Drug Prices

Congresswoman Baldwin’s amendment repeals the prohibition on
the Secretary from negotiating prescription drug prices for the sen-
iors in the Medicare program and requires the Secretary to nego-
tiate and get the best prices she can on behalf of the nearly 50 mil-

84 ASPE Issue Brief, “1.2 Million Children Gain Insurance Since Reauthorization of Children’s
Health Insurance Program,” December 22, 2011.

85CHIPRA Performance Bonuses: A History (FY 2009-FY2011), (on-line at
www.insurekidsnow.gov)
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lion people in Medicare. The amendment was ruled out of order as
being non-germane.

TITLE III

Title III of the Committee Prints8® is identical to H.R. 5, the
Help Efficient, Accessible, Low-Cost, Timely Healthcare (HEALTH)
Act of 2011,87 as reported by the Committee on May 23, 2011.88
Like H.R. 5 itself, Title III should not and will not become law.8°
And for good reason. It is one-sided. It will not “fix” the problems
it purports to address. And in one-fell swoop, it completely up-ends
literally centuries of state law. Pure and simple—and contrary to
the argument put forth by the bill’s leading sponsor, H.R. 5/Title
IIT is not “meaningful [medical malpractice] reform.” 90

This is not to suggest that medical malpractice is not a problem
in this country. It is. On this point members on all sides of the
issue agree.?1 But it is also complex and complicated and therefore,
deserving of a very thoughtful and measured response. H.R. 5/Title
IIT is anything but that.

Congresses of the past share this belief. Indeed, since the 107th
Congress, legislation identical or similar to H.R. 5/Title III has re-
peatedly failed to reach the President’s desk.92 Its failure to become
law under Democratic or Republican Congresses and Presidents
alike is itself a verdict on its merits and efficacy.

We do not believe the case has been made for this House, for this
Congress, or for this President to follow a different course of action.
While the current state-based system for dealing with medical mal-
practice is far from perfect, in our view, it is the framework
through which appropriate modifications and improvements should
be developed and implemented. A “one-size-fits-all” approach—the
very vision of H.R. 5/Title IIl—not only tears this system down; it
also imposes upon the states, a new, untried, and untested legal
structure with little regard for the potential consequences.

There are many particulars in the legislation and the arguments
of its advocates to which we object. The views expressed here focus
only on those specifics that received extensive attention during the
Committee’s consideration of the legislation:

e the mis-representation of the California law upon which
H.R. 5/Title III is supposedly based,;

e HR. 5/Title III’'s wholesale preemption of state medical
malpractice law;

86 Hereinafter cited as Title I11.

87 Hereinafter cited as the HEALTH Act.

88 House Committee on Energy and Commerce, HEALTH Act, 112th Cong. (May 23, 2011),
(H. Rept. 112-39, Part 2).

89 A slightly different version of the Health Act passed the House of Representatives on Mar.
22, 2012 as part of the Protecting Access to Health Care (PATH) Act (Congressional Record,
H1517-1519). To date, the Senate has not acted on this legislation and is not expected to do
0.

9Rep. Phil Gingrey, The HEALTH Act: A Real Reform Option (online at: http://
gmgrey house.gov /| News | DocumentSingle.aspx?DocumentD=240791 (accessed on May 19, 2011).

91 See, e.g., remarks of Rep. Frank Pallone (p. 12); Rep. Joe Pitts (p. 18); and Rep. Michael
Burgess (p. 29) during the Committee markup of H.R. 5 (House Committee on Energy and Com-
merce, Markup on H.R. 5, HEALTH Act, 112th Cong. (May 10, 2011) (transcript of the pro-
ceeding) and Ranking Member Henry Waxman (House Committee on Energy and Commerce,
Ma()ikup on HR. 5, HEALTH Act, 112th Cong., p. 21 (May 11, 2011) (transcript of the pro-
ceeding).

92House Committee on the Judiciary, HEALTH Act, Dissenting Views, 112th Cong., p. 88
(Mar. 17, 2011) (H. Rept. No. 112-39, Part 1).
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¢ its broad and expansive scope that goes beyond traditional
medical malpractice; and

e its unparalleled protections for manufacturers of drugs
and medical devices approved by the Food and Drug Adminis-
tration (FDA).

As such, and in recognition of the thorough and thoughtful anal-
ysis of all aspects of the legislation by those members of the Com-
mittee on the Judiciary opposed to the legislation, as well as our
shared jurisdiction with that committee over H.R. 5/Title III, we in-
corporate by reference herein the dissenting views included in the
report filed by the Committee on the Judiciary on H.R. 5.93 We con-
cur in those views and stand with these colleagues in wholly reject-
ing this legislation.

Background and QOverview

A medical malpractice claim is an allegation of harm or injury
caused by a health care provider. A medical malpractice lawsuit is
a civil (i.e., non-criminal) action in which an individual making
such an allegation seeks damages against those health care pro-
viders the individual believes is legally responsible or liable for the
harm or injury that has occurred. Medical malpractice liability
arises when a health care provider engages in negligence or an in-
tentional wrongdoing.?¢ “The general difference between an action
based in negligence and one based in intentional tort [wrongdoing]
is that a ‘medical procedure poorly performed might constitute neg-
ligence, while a medical procedure correctly performed that was not
consented to might constitute an intentional tort.”” 95

Traditionally, the principals of medical malpractice liability and
the procedures for the conduct of medical malpractice lawsuits
have been governed by state law.9¢ In fact, it has always been that
way.

Periodically, however, Congress has engaged in a debate about
various aspects of medical malpractice, generally in response to
sharply rising medical malpractice insurance premiums for physi-
cians as well as reports of activities strongly associated with such
increases—the difficulty of doctors in some specialties obtaining
any malpractice coverage at all and the decision of many physi-
cians to leave the practice of medicine altogether because the insur-
ance they could secure was too expensive.?” Reform the system and
premium charges will subsequently fall, resulting in good things for
doctors, for their patients, and for the nation’s health care bill—so
the argument has gone. This flawed logic apparently failed to sway
past Congresses, which chose not to act upon it.

Sponsors of the HEALTH Act/Title III have put forth the same
defective reasoning, stating that H.R. 5/Title III “will . . . bring

93 House Committee on the Judiciary, HEALTH Act, Dissenting Views, 112th Cong., pp. 88—
120 (Mar. 17, 2011) (H. Rept. No. 112-39, Part 1).

94 See Garner, BA (editor-in-chief), Black’s Law Dictionary (9th ed. 2009), (“malpractice: med-
ical malpractice”) (available online at: hitp:/ /www.westlaw.com); and Keeton, WP, Dobbs, DB,
Keeton, RE, and Owen, DG, Prosser and Keeton on Torts (5th ed. 2004), pp. 185-187 (West
Group, Hornbook Series).

95 Congressional Research Service, Medical Malpractice Liability Reform: Legal Issues and 50-
State Surveys on Tort Reform Proposals, Rept. No. R41661, p. 2 (Mar. 28, 2011).

96 Jd. at Summary.

97 Congressional Research Service, Medical Malpractice: Background and Legislation in the
112th Congress, Rept. No. R41693, p. 1 (Apr. 26, 2011) (report updated Mar. 16, 2012).
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down the cost of medical malpractice insurance which will reduce
the overall cost of health care in this country,” 28 and making lower
malpractice insurance premiums one of the driving forces behind
the legislation.®® Yet, data indicate that today, the overall medical
liability insurance market is not in crisis.1%0 They also show it is
the direct regulation of insurance companies—and not a cap on
non-economic damages (one of the core elements of H.R. 5/Title
III)—that is responsible for the reductions in insurance premiums
that have been seen.101

Nor is there compelling evidence that H.R. 5/Title III will achieve
the other major goals articulated by its advocates 192—to eliminate
the practice of so-called defensive medicine;193 to “put the focus
back on patients”;1°4¢ and to significantly reduce health care
costs.105

Despite the poor prognosis for success of the approach taken by
H.R. 5/Title III, and as previously acknowledged, we believe med-
ical malpractice is a very real and significant concern that requires
appropriate attention. Malpractice insurance premiums remain
high in some parts of the country.196 The justice system does not
always work as it should. Many legitimate malpractice cases are
never filed and when they are, in some instances, severely injured
individuals do not receive just compensation; in others, damages

98 Remarks of Rep. Phil Gingrey, House Committee on Energy and Commerce, Markup on
H.R. 5, HEALTH Act, 112th Cong., p. 151 (May 11, 2011) (transcript of the proceeding).

99 HEALTH Act, Section (2)(b)(2); Title III, Section 301(b)(2).

100 Congressional Research Service, Medical Malpractice: Background and Legislation in the
112th Congress, Rept. No. R41693, p. 1 (Apr. 26, 2011) (report updated Mar. 16, 2012); Testi-
mony of Joanne Doroshow, Executive Director, Center for Justice & Democracy, House Com-
mittee on Energy and Commerce, Hearing on the Cost of the Medical Liability System Proposals
for Reform, Including H.R. 5, HEALTH Act, 112th Cong., p. 25 (Apr. 6, 2011) (transcript of the
proceeding).

101 This is precisely what happened in the state of California. After the state’s cap on non-
economic damages for medical malpractice cases was enacted in 1975 as part of MICRA, mal-
practice premium rates rose by some 450%. They only dropped in 1988 when state Proposition
103 was passed, setting up a state regulatory process for insurance rates. (Testimony of Joanne
Doroshow, Executive Director, Center for Justice & Democracy, House Committee on Energy
and Commerce, Hearing on the Cost of the Medical Liability System Proposals for Reform, In-
cluding HR. 5, HEALTH Act, 112th Cong., p. 51 (Apr. 6, 2011) (transcript of the proceeding)).

102 HEALTH Act, Section (2)(b); Title 111, Section 301(b).

103 Congressional Research Service, Medical Malpractice: Background and Legislation in the
112th Congress, Rept. No. R41693, pp. 4-5; 7 (Apr. 26, 2011) (report updated Mar. 16, 2012);
Testimony of Allen B. Kachalia, MD, JD, Medical Director, Brigham and Women’s Hospital (p.
34) and Joanne Doroshow, Executive Director, Center for Justice & Democracy (p. 70), House
Committee on Energy and Commerce, Hearing on the Cost of the Medical Liability System Pro-
posals for Reform, Including H.R. 5, Health Act, 112th Cong. (Apr. 6, 2011) (transcript of the
proceeding).

104Rep. Phil Gingrey, The HEALTH Act: A Real Reform Option (online at: hitp://
gingrey.house.gov /| News | DocumentSingle.aspx?DocumentID=240791 (accessed on May 19, 2011).
See Testimony of Allen B. Kachalia, MD, JD, Medical Director, Brigham and Women’s Hospital,
House Committee on Energy and Commerce, Hearing on the Cost of the Medical Liability Sys-
tem Proposals for Reform, Including H.R. 5, HEALTH Act, 112th Cong., p. 34 (Apr. 6, 2011)
(transcript of the proceeding). See also the 2009 letter to Senator Orrin Hatch from the Congres-
sional Budget Office (CBO) on the effects of medical malpractice reform in which CBO stated
that “. . . imposing limits on [the right to sue for damages that result from negligent health
care] might be expected to have a negative impact on health outcomes.” (Letter from Douglas
W. Elmendorf, Director, Congressional Budget Office to Senator Orrin G. Hatch, p. 5 (Oct. 9,
2009) (online at: http:/ /cbo.gov /ftpdocs | 106xx | doc10641/10-09-Tort Reform.pdf)).

105 Congressional Research Service, Medical Malpractice: Background and Legislation in the
112th Congress, Rept. No. R41693, pp. 4-5 (Apr. 26, 2011) (report updated Mar. 16, 2012).

106 See, e.g., Testimony of Troy M. Tippetts, MD, Past President, American Association of Neu-
rological Surgeons, House Committee on Energy and Commerce, Hearing on the Cost of the Med-
ical Liability System Proposals for Reform, Including H.R. 5, HEALTH Act of 2011, 112th Cong.,
p. 115-116 (Apr. 6, 2011) (transcript of the proceeding); and comments of Rep. Tim Murphy dur-
ing the Committee markup of H.R. 5 (Remarks of Rep. Tim Murphy, House Committee on En-
ergy and Commerce, Markup on H.R. 5, HEALTH Act, 112th Cong., p. 43 (May 11, 2011) (tran-
script of the proceeding)).
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appear to be excessive.l97 These issues can and should be ad-
dressed in the proper forum.

But beyond all this lies the root problem of medical mal-
practice—medical errors. As summarized succinctly by Congres-
sional Research Service experts, “medical errors can lead to injury,
and injury is the medical basis on which a malpractice claim is
made.” 108 Such mistakes appear to be at an all-time high. For ex-
ample, a recent study from the leading journal Health Affairs indi-
cates that the number of confirmed serious, adverse events occur-
ring in hospitalized patients is at least ten times higher than pre-
viously reported, with such events taking place in one-third of hos-
pital admissions.109

H.R. 5/Title III makes no attempt to address this fundamental
issue. Shockingly, other than improving the exchange of informa-
tion, reducing medical errors and improving patient care is not
even listed among the purposes of the legislation.110 Moreover, pro-
ponents of the HEALTH Act/Title III specifically rejected an
amendment offered at the Committee markup on H.R. 5 that would
have included the achievement of these goals in that section of the
bill.111

This makes no sense given that experts on all sides of the mal-
practice issue agree: We must address medical mismanagement as
part of any fundamental reform of our health care system.112

The ACA113 takes on this challenge. It includes several provi-
sions designed to improve patient safety and reduce unnecessary
medical errors.''* The Administration has already begun to use
these authorities to address patient safety in a significant fash-
ion.115 When fully implemented and evaluated, theses types of

107 Testimony of Allen B. Kachalia, MD, JD, Medical Director of Quality and Safety, Brigham
and Women’s Hospital, House Committee on Energy and Commerce, Hearing on the Cost of the
Medical Liability System Proposals for Reform, Including H.R. 5, HEALTH Act, 112th Cong.,
p. 32 (Apr. 6, 2011) (transcript of the proceeding).

108 Congressional Research Service, Medical Malpractice: Background and Legislation in the
112th Congress, Rept. No. R41693, p. 6 (Apr. 26, 2011) (report updated Mar. 16, 2012).

109 Classen DC, Resar R, Griffin ¥, Federico F, Frankel T, Kimmel N, Whittington JC, Frankel
A, Seger A and James BC ‘Global Tngger Tool” Shows That Adverse Events in Hospttals May
Be Ten Times Greater Than Previously Measured, Health Affairs, 30, No. 4 (2011):581-589.

110 HEALTH Act, Section 2(b); Title III, Section 301(b).

111 House Committee on Energy and Commerce, Markup on H.R. 5, HEALTH Act, 112th
Cong., pp. 201-207; 229-237 (amendment offered by Rep. Ed Towns) (May 11, 2011) (transcript
of the proceeding).

112“Reform should address how well the malpractice system improves the quality of care that
we provide. After all, this is one of the system’s main goals.” (Testimony of Allen B. Kachalia,
MD, JD, Medical Director of Quality and Safety, Brigham and Women’s Hospital, House Com.
mittee on Energy and Commerce, Hearing on the Cost of the Medical Liability System Proposals
for Reform, Including H.R. 5, HEALTH Act, 112th Cong., p. 33 (Apr. 6, 2011) (transcript of the
proceeding)).

The ACA is comprised of two public laws, P.L.. 111-148 and P.L. 111-152.

114 See, e.g., ACA Section 2702 (Medicaid payment adjustment for health care-acquired condi-
tions); Section 3001 (hospital value-based purchasing program); Section 3008 (Medicare payment
adjustment for conditions acquired in hospitals); Section 3011 (national strategy to improve
health care quality); Section 3012 (interagency working group on health care quality); Section
3013 (quality measure development); Section 3014 (quality measurement); Section 3015 (quality
data collection; public reporting); Section 3021 (Center for Medicare and Medicaid Innovation);
Section 3025 (hospltal readmissions reduction program); Section 3026 (community-based care
transitions program); Section 3501 (health care delivery system research; quality improvement
technical assistance); Section 3503 (medication management services in treatment of chronic dis-
ease); and Section 3508 (demonstration program to integrate quality improvement and patient
safety training into clinical education of health professionals).

115 For a description of these initiatives, see HHS, Partnership for Patients: Better Care, Lower
Costs (Dec. 14, 2011) (online at  hitp:/ /www.healthcare.gov [ news /factsheets
partnership0412201 12. html).
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measures are expected to have a positive impact on the medical
malpractice situation as it exists today.

In the meantime and in recognition of the immediate desire to
address a number of medical malpractice concerns, the ACA also
provides $50 million for demonstration projects to allow states to
develop, implement, and evaluate alternatives to current mal-
practice litigation practices and procedures.11® HHS is now in the
process of implementing such projects. In addition, the President’s
budget proposal for FY 2013 calls for $250 million in state medical
malpractice demonstration projects to be administered by the De-
partment of Justice.ll” This demonstration project approach to
malpractice reform has also been endorsed by a 2010 study on be-
half of the Medicare Payment Advisory Commission (MedPAC).118

We believe these efforts, combined with those designed to im-
prove patient outcomes, form the basis for real and truly meaning-
ful medical malpractice reform that can have a substantial impact
on health care costs. They should be given every opportunity to
proceed and succeed. As currently structured, H.R. 5/Title III can-
not produce the same results. In our view, then, once again, the
legislation should be turned back and put aside.

H.R. 5/Title III is not MICRA

Since its introduction, proponents of the HEALTH Act/Title III
have suggested that it is modeled on the Medical Injury Compensa-
tion Reform Act (MICRA),11° medical malpractice legislation that
was enacted in California in 1975.120 At best, this is an uninten-
tional misreading of the California law; at worse, it is an attempt
to mislead members into believing that a vote for H.R. 5/Title III
is a vote for MICRA. As the plain language of H.R. 5/Title III
makes clear, this is simply not true.

The differences between MICRA and H.R. 5/Title III on a num-
ber of key issues are stark and important:

e MICRA applies only to cases involving a doctor, a nurse, or a hos-
pital (and similar health care providers)

The Health Act/Title III is breathtaking in its scope. Its provi-
sions—including caps on noneconomic and punitive damages—
cover all “health care lawsuits,” providing protections not only for
physicians and hospitals, but also for nursing homes, insurance
companies, health maintenance organizations, medical device man-

116 AACA, Section 10607.

1177.8. Department of Justice, FY 2013 Performance Budget, Office of Justice Programs (Feb.
2012) (online at: http:/ /www.justice.gov | jmd [ 2013justification | pdf | fy13—ojp-justific ation.pdf).

118 Mello MM, Kachalia A, Evaluation of Options for Medical Malpractice System Reform,
MedPAC, No. 10-2 (Apr. 2010).

119 MICRA is codified at different sections within the California Code. See Cal. Business and
Professions Code, Section 6146; Cal. Civil Code, Sections 3333.1 and 3333.2; and Cal. Code of
Civil Procedure, Section 667.7.

120 See, e.g., Section on Background and Need for Legislation for this Committee report (Com-
mittee Prints: Proposed Matters for Inclusion in Reconciliation Recommendations); Internal
Memorandum from Committee Staff to Members of the House Committee on Energy and Com-
merce, Full Committee Markup on May 10-11, 2011, p. 5., in which Committee staff state: “H.R.
5 mirrors the provisions of MICRA . ”; and comments of Rep. Joe Pitts during the Com-
mittee markup of H.R. 5. (Remarks of Rep. Joe Pitts, House Committee on Energy and Com-
merce, Markup on HR. 5, HEALTH Act, 112th Cong., pp. 18-19 (May 10, 2011) (transcript of
the proceeding).
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ufacturers, and pharmaceutical companies.121 This approach goes
far beyond what is typically contemplated as a medical malpractice
case.

e MICRA applies only to cases of professional negligence and not
other causes of action.

H.R. 5/Title III takes in all “health care liability actions . . . re-
gardless of the theory of liability” on which a lawsuit is based.122
This includes cases of intentional wrongdoing—cases in which a pa-
tient does not consent to a medical or health care service—as well
as negligence.

e MICRA does not include any limitations on claims brought
against pharmaceutical and medical device companies.

Except in rare instances, the HEALTH Act/Title III provides
complete immunity from punitive damages to manufacturers of
drugs and devices that have been approved by the FDA or that are
generally recognized as being safe and effective in accordance with

FDA standards.'23 Such blanket immunity is virtually unprece-
dented.124

e MICRA does not cap punitive damages or require special action
before punitive damages can be awarded.

H.R. 5/Title III includes a cap on punitive damages—$250,000 or
twice the amount of noneconomic damages, whichever is greater.125
Moreover, H.R. 5/Title III establishes special procedures and condi-
tions that must be met before punitive damages can be sought in
a lawsuit,126 making it far more difficult for such damages to be
awarded.

o MICRA restricts its limitations on attorney contingency fees only
to cases brought against health care providers.

The HEALTH Act/Title III imposes limits on contingency fees for
attorneys involved in a much broader spectrum cases, including
those in which a claim is brought against a pharmaceutical or med-
ical device manufacturer.12? Such limits, in effect, create hurdles
for an injured party to obtain the best possible legal representation.

These dramatic differences between the two pieces of legisla-
tion—along with others—illustrate just how misguided and decep-
tive it is to assert that H.R. 5/Title III is a MICRA look-alike.
Moreover, these distinctions highlight the extreme nature of H.R.
5/Title III. Indeed, the HEALTH Act/Title III not only goes far be-
yond what is covered and considered by MICRA; it is, in fact, a
constellation of reforms that when taken together in a single pack-

121 HEALTH Act, Section 9(9); Title I11, Section 308(9).

122 HEALTH Act, Section 9(8); Title III, Section 308(8)

1238 HEALTH Act, Section 7(c); Title III, Section 306(c).

124 Generally speaking, punitive damages cannot be assessed against vaccine manufacturers
under the National Vaccine Injury Compensation Program (established in Title 21 of the Public
Health Service Act) in those vaccine injury cases in which an injured person rejects compensa-
tion and elects to file a lawsuit in court. However, as discussed in these views on the issue of
states’ rights, we believe the Compensation Program is a unique and special initiative, com-
pletely distinguishable from the HEALTH Act/Title II1.

125 HEALTH Act, Section 7(b)(2); Title III, Section 306(b)(2).

126 HEALTH Act, Section 7(a); Title III, Section 306(a).

127 HEALTH Act, Section 5; Title III, Section 304.
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age, constitutes a radical transformation of the nation’s tort system
and not simply medical malpractice reform. Such transformation is
neither necessary nor warranted and certainly is not what MICRA
stands for.

H.R. 5/Title III Is an assault on States’ rights

At its core, H.R. 5/Title III is a wholesale refutation of the fed-
eralist approach to medical malpractice liability under which states
have traditionally developed their own law and established their
own rules to govern these kinds of cases.128 Every state is affected
by the legislation and, despite suggestions to the contrary, no state
will be able to keep its current malpractice law intact.129

Such action is troubling on many fronts. Of greatest concern per-
haps—beyond the bill’s direct and unjustified attack on states’
rights—is the magnitude of what is contemplated under the legisla-
tion.

In one form or another, all 50 states have addressed the issue
of medical malpractice liability and no two states have come out in
exactly the same place. Instead, each state has developed a process
and set of procedures for medical malpractice cases that best meet
the needs of its citizens and own legal system. Thus, for example,
some states have enacted caps on damages in malpractice cases;
other states have laws or even constitutional provisions that spe-
cifically prohibit them. The same can be said for many of the other
reforms included in the HEALTH Act/Title III such as those re-
lated to joint and several liability, statutes of limitations, attorney
contingency fees, and periodic payments for awards.130

No state, however, has attempted to capture every action against
“a health care provider, a health care organization, or the manufac-
turer, distributor, supplier, marketer, promoter, or seller of a med-
ical product, regardless of the theory of liability on which the claim
is based” 131 under the umbrella of a single medical malpractice re-
form initiative. No state, then—not a single one—has in place the
“new world” malpractice order set out in H.R. 5/Title III.

The sweep of H.R. 5/Title III is simply stunning. In short, advo-
cates of the HEALTH Act/Title III would have the federal govern-
ment strike down the medical malpractice law of all 50 states 132
and replace it with their own, uniform, first-of-a-kind version of
what that law should be. It comes as no surprise, then, that the

128 States have traditionally set their own rules and procedures for dealing with other health-
related matters, e.g., licensure of medical professionals and the regulation of health insurance.

129¢T have heard or been briefed that Section 11 [state flexibility] of H.R. 5 does protect the
states’ rights, but if you read it, it is extremely restrictive, and most states that have medical
liability or medical malpractlce reform laws will have this federal law supersede it. Read Section
11. It is a one size fits all.” (Remarks of Rep. Lee Terry, House Committee on Energy and Com-
merce, Markup on H.R. 5, HEALTH Act, 112th Cong., p. 26 (May 10, 2011) (transcript of the
proceeding)).

130 Congressional Research Service, Medical Malpractice Liability Reform: Legal Issues and
50-State Surveys on Tort Reform Proposals, Rept. No. R41661 (Mar. 29, 2011).

131 HEALTH Act, Section 9(7); Title III, Section 308(7).

132 The HEALTH Act | Title IIT allows for only two exceptions under which state law would
not be preempted: (a) state law that provides greater procedural or substantive protections for
health care providers and organizations than those found in the legislation (HEALTH Act, Sec-
tion 11(b)(2)); Title III, Section 310(b)(2)); and (b) state law that specifies an exact dollar ﬁgure
for a cap on either non-economic or punitive damage—such figures would remain untouched, re-
gardless of their amount (HEALTH Act, Section 11(c); Title III, Section 3120(c)). The former
demonstrates the one-sided approach of the HEALTH Act/Title I11I—state laws that protect
health care providers and organizations are preserved while state laws that protect patients and
consumers are tossed out.
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bipartisan National Conference of State Legislatures strongly op-
poses the legislation and concludes that “federal malpractice legis-
lation is unnecessary.” 133

The inconsistency of this vision cannot go unmentioned. By and
large, proponents of H.R. 5/Title III are the very same Committee
members who have staunchly spoken out in favor of states’ rights—
at times even with respect to medical malpractice law.134 Yet, in
this instance, they have squarely turned their backs on this prin-
ciple. This reincarnation is stunning as well.135

133 Letter from Assemblyman William Horne (NV) and Rep. Jerry Madden (TX), National Con-
ference of State Legislatures, to Rep. Joe Pitts and Rep. Frank Pallone (Apr. 4, 2011) (online
at: http:/ /www.ncsl.org [ default.aspx?tabid=22497).

134 See, e.g., the debate over the amendment offered by Rep. Tammy Baldwin during the Com-
mittee markup of both H.R. 5 and Title III. The text of that amendment reads: “Nothing in this
Act shall be construed to modify or preempt any substantive or procedural state law governing
medical malpractice or medical liability cases or to impair state authority regarding legal stand-
ards or procedures used in medical malpractice or medical product liability cases.” This lan-
guage is identical to that found in Section 2(c) of H.R. 816, Provider Shield Act of 2011, intro-
duced by Rep. Phil Gingrey, the primary sponsor of H.R. 5/Title III, in February 2011. Yet Rep.
Gingrey, along with two other co-sponsors of H.R. 816, Reps. Tim Murphy and Michael Bur-
gess—as well as other proponents of the HEALTH Act/Title III—voted against the Baldwin
amendment. (House Committee on Energy and Commerce, Markup on Committee Prints: Pro-
posed Matters for Inclusion in Reconciliation Recommendations, 112 Cong., pp. 218-225; 353—
360; Markup on H.R. 5, HEALTH Act, 112th Cong., pp. 6-65 (amendment offered by Rep.
Tammy Baldwin) (May 11, 2011) (transcript of the proceedmgs)) These members went on to
reject a narrower amendment to carve out and preserve only state constitutional provisions that
address medical malpractice liability. (House Committee on Energy and Commerce, Markup on
Committee Prints: Proposed Matters for Inclusion in Reconciliation Recommendatwns 112 Cong.,
pp. 226-235; 360-374; House Committee on Energy and Commerce, Markup on H.R. 5,
HEALTH Act 112th Cong pp. 66-88 (amendment offered by Rep. John Barrow) (May 11, 2011)
(transcript of the proceedmgs))

During the markup on H.R. 5 Rep. Lee Terry emphasized how support for H.R. 5 is incon-
sistent with support for states’ rights: “It seems ironic to me that as someone who passionately
opposed the nationalization of our health care based on the fact that this was extreme fed-
eralism and usurps states’ rights that now, because it is politically expedlent for us on this side
of the aisle, that we are now engaging in that same philosophical conduct.” (Remarks of Rep.
Lee Terry, House Committee on Energy and Commerce, Markup on H.R. 5, HEALTH Act, 112th
Cong., p. 26 (May 10, 2011) (transcript of the proceedmg)) Rep. Terry’s point is underscored
in an op-ed piece agamst H.R. 5, penned by Professor Randy Barnett of Georgetown University
Law Center at the very time the Committee report on H.R. 5 was filed. Professor Barnett is
a well-known and ardent opponent of the ACA who has twice this year testified against the law
before Congress, co-authored the National Federation of Independent Business’s amicus brief on
the constitutionality of the Act for the 11th Circuit Court of Appeals, and has appeared with
Republicans to promote its repeal. In his op-ed piece, Professor Barnett states:

But tort law—the body of rules by which persons seek damages for injuries to their per-
son and property—has always been regulated by the states, not the federal government.
Tort law is at the heart of what is called the ‘police power’ of states. . . . Indeed, if
Congress can now regulate tort law, which has always been at the core of state powers,
then Congress, and not the states, has a general police power. . . . While I strongly
support reforming our malpractice laws to protect honest doctors from false claims and
out-of-control state juries, this reform must come at the state level, as it has in recent
years. Constitutional law professors have long cynically ridiculed a ‘fair-weather fed-
eralism’ that is abandoned whenever it is inconvenient to someone’s policy preferences.
If House Republicans ignore their pledge to America to assess the Constitution them-
selves, and invade the powers ‘reserved for the states’ affirmed by the Tenth Amend-
ment, they will prove my colleagues right.

Barnett, R, Tort Reform and the GOP’s Fair-Weather Federalism, Washington Examiner (May
21, 2011). It is also noteworthy that during Committee consideration of H.R. 5, one proponent
of the bill pointed to the efforts of Mississippi Governor Haley Barbour in enacting a “com-
prehensive tort reform law that has significantly reshaped our [Mississippi] medical liability sys-
tem” as a model Congress should “emulate.” (Remarks of Rep. Gregg Harper, House Committee
on Energy and Commerce, Markup on H.R. 5, HEALTH Act, 112th Cong., p. 47 (May 10, 2011)
(transcript of the proceeding)). Yet Governor Barbour is on record before the Committee in op-
posing federal legislation that would preempt state medical malpractice law. (Committee on En-
ergy and Commerce, Hearing on the Consequences of Obamacare: Impact on Medicaid and State
Health Care Reform, 112th Cong., p. 111 (Mar. 1, 2011) (transcript of the proceeding)).

135We are compelled to comment as well on the inconsistency concerning the assertions of
H.R. 5/Title III advocates regarding the legislation’s constitutional authority. They cite Article
I, Section 8, Clause 3 of the Constitution as the basis for the legislation, stating that “health-
care related lawsuits are activities that affect interstate commerce” and argue that such law-
suits contribute to the high costs of health care. (Statement of Rep. Phil Gingrey, Congressional
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HEALTH Act/Title III proponents cite two statutes in support of
their federalist approach to medical malpractice reform 136—the
Federal Torts Claim Act (FTCA)137 and the National Childhood
Vaccine Injury Act138—as examples of congressional intervention
in medical malpractice liability. We submit that neither law is on
point.

Enacted in 1946, the FTCA was established to provide a mecha-
nism through which the federal government could be sued and held
liable for damages in civil or tort actions. (Until then, under our
traditional common law borrowed from the British, the government
enjoyed sovereign immunity, meaning that it could never be held
liable for claims, regardless of its degree of culpability.) The FTCA
partially waives the government’s sovereign immunity by author-
izing civil suits (with some exceptions) to be brought against the
United States and making federal employees acting within the
scope of their employment immune from liability—that is, it makes
the United States liable for torts of its employees to the extent pri-
vate employers are liable under state law for the torts of their em-
ployees.

In contrast to the HEALTH Act/Title III, the FTCA does not cre-
ate federal tort law; it simply makes the federal government sub-
ject to state tort law. The law of the state in which the misconduct
occurs governs both the substantive and procedural aspects of
FTCA cases.

Congress can, however, place limitations on its waiver of sov-
ereign immunity. It has, for example, not waived sovereign immu-
nity for punitive damages, so no individual can collect such dam-
ages from the federal government. Under the FTCA specifically,
Congress has capped attorney fees and requires that individuals
seeking redress against the federal government first file an admin-
istrative claim with the appropriate federal agency before bringing
a lawsuit in federal court. But once that lawsuit is initiated, state
law will fully apply, including state law regarding the award of
non-economic damages.132 Under H.R. 5/Title III, a completely dif-
ferent set of rules—those established under the legislation—would
be used instead.140

Record, H434 (Jan. 24, 2011)). Yet, for the past two years, supporters of the HEALTH Act/Title
III have argued precisely the opposite with respect to the ACA—that its provisions violate the
Constitution’s Commerce Clause even though they too are designed to address the high costs
of health care.

136 See, e.g., the comments of Rep. Brian Bilbray (pp. 23-24); Rep. Phil Gingrey (p. 25); and
Rep. Bill Cas51dy (pp. 31-32) on this point during the Committee markup on H.R. 5 (House
Committee on Energy and Commerce, Markup on H.R. 5, HEALTH Act, 112th Cong., (May 11,
2011) (transcript of the proceeding)).

137 United States Code, Title 28, Chapter 171.

138 Public Health Service Act, Title 21, Subtitle 2.

139 The following example illustrates how the FTCA interacts with state law. A doctor em-
ployed by a federally-qualified health center in Delaware commits medical malpractice on one
of the center’s patients. Since the doctor is a federal employee, the patient cannot sue either
the health center or the doctor directly, but can file a claim against the federal government
under the procedures set forth in the FTCA. Under those procedures, the patient must first file
an administrative claim with HHS. If the patient is not satisfied with the determination made
by HHS, she may then file a medical malpractice cause of action against the government in the
U.S. District Court of Delaware. That action will be based on Delaware state law which does
not cap non-economic damages.

140 See HEALTH Act, Section 9(8); Title III, Section 308(8) which defines “health care liability
action” to include malpractice cases brought in federal as well as state court. Moreover, the
HEALTH Act/Title III specifically supersedes provisions of the FTCA related to damages, attor-

Continued
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The National Childhood Vaccine Injury Act does not work either
as a justification for H.R. 5/Title III. Created in 1986, this statute
established a new “no-fault” system to compensate individuals who
have been injured by vaccines routinely administered to children.
Unlike H.R. 5/Title III, the scope of this law is quite narrow and
targeted. It was enacted to address two very specific and overriding
concerns with which the federal government has a direct interest:
“(a) the inadequacy—from both the perspective of vaccine-injured
persons as well as vaccine manufacturers—of the [then current] ap-
proach to compensating those who have been damaged by a vac-
cine; and (b) the instability and unpredictability of the childhood
vaccine market.” 141 As discussed in our Introduction to these dis-
senting views, we do not believe supporters of H.R. 5/Title III have
made the same kind of compelling argument to rationalize direct
federal intervention into the issue of medical malpractice liability.
Nor do we believe that the legislation is designed to adequately ad-
dress that problem.

But beyond their differences in purpose and scope is the primary
substantive distinction between H.R. 5/Title III and the vaccine
compensation law. Under the National Childhood Vaccine Injury
Act, injured patients who meet the relevant and relatively generous
eligibility criteria are awarded compensation from a fund supported
by a federal tax on specified vaccines. Those who are dissatisfied
with their awards may take their claim to court.

It is true that such claims are litigated under special rules and
limitations that, like the HEALTH Act/Title III, affect state tort
law. But those rules and limitations must be understood in the con-
text of the larger National Childhood Vaccine Injury Program
which, as previously noted, makes federally supported compensa-
tion—including economic and non-economic damages—available to
injured persons. H.R. 5/Title III does not, of course, include a com-
pensation component; it merely changes the rules under which
compensation can be awarded, making it far more difficult for jus-
tice to be best served. The difference between the two pieces of leg-
islation in this regard could not be more profound.

In sum, H.R. 5/Title III is unprecedented in its approach to, and
in its reach and impact on, state medical malpractice liability
law—for no justified end. And there is no relevant federal statute
which legitimately serves as its prototype. In our view, then, this
legislation—on these grounds alone—should be rejected.

H.R. 5/Title III reaches too far and protects too many

As described in our Background and Overview to these dis-
senting views, medical malpractice typically refers to negligent
wrongdoing by health professionals, resulting in harm to a patient.
As we also discussed, H.R. 5/Title III goes well beyond this under-
standing to include all health care liability actions involving “a
health care provider, a health care organization, or the manufac-
turer, distributor, supplier, marketer, promoter, or seller of a med-
ical product, regardless of the theory of liability on which the claim

ney contingency fees, statutes of limitations, and periodic payments of awards. (HEALTH Act,
Section 11(a); Title III, Section 310(a)).

141 House Committee on Energy and Commerce, National Childhood Vaccine Injury Act of
1986, 99th Cong., p. 7 (Sept. 26, 1986) (H. Rept. 99— 908 Part 1).
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is based.” 142 Such a broad, expansive and sweeping perspective of
medical malpractice is not to be found in the law books of any of
the 50 states. H.R. 5/Title III simply goes too far.

Three areas that H.R. 5/Title III touches directly received consid-
erable attention during the Committee’s initial deliberations over
the legislation:

e the HEALTH Act/Title III’s inclusion of intentional torts;

e its protections for nursing homes; and

e the inclusion of lawsuits involving FDA-approved drugs
and medical devices.

Here we address the first two issues; the last is discussed sepa-
rately in the section, H.R. 5/Title III Is An Unwarranted Windfall
for Pharmaceutical and Medical Device Companies.

Intentional harms

In the context of medical malpractice, an intentional tort or
wrongdoing occurs when a patient does not consent to a procedure
or service—even if it is performed or provided correctly. In such
cases, the health care provider is “generally alleged to have inten-
tionally acted in a fashion that ultimately caused harm to the pa-
tient.” 143 Intentional torts include claims such as assault, sexual
assault and rape, battery, false imprisonment (unlawfully holding
someone against her or his will), invasion of privacy, conversion
(theft), misrepresentation, and fraud.144

Except in those instances in which a claim is based upon crimi-
nal liability,145 the HEALTH Act/Title III affords its liability pro-
tections to those who have committed these and similar kinds of
acts, including conduct that results in egregious injury or even
death to patients. Nothing in the Committee’s deliberations over
H.R. 5/Title III—not a shred of testimony presented at the Health
Subcommittee hearing or any point of debate made during the
Committee markup of either H.R. 5 or Title IIl—documents or jus-
tifies this position. This is yet another example of how extreme
H.R. 5/Title III is in its approach to medical malpractice reform.

Consider these real world examples:

e Dr. Ben D. Ramaley, a Connecticut obstetrician/gynecologist,
substituted his own sperm for that of a patient’s husband during
an artificial insemination procedure. The couple went on to have a
set of twins, only to learn after their birth and a subsequent pater-
nity test that the treating physician (and not the husband) was the
biological father. The state’s Department of Public Health fined the
doctor $10,000 for “using the wrong man’s sperm” in the procedure,
but allowed him to keep an unrestricted license to practice medi-
cine. The couple’s medical malpractice lawsuit against the physi-

142 HEALTH Act, Section 9(7); Title III, Section 308(7).

143 Congressional Research Service, Medical Malpractice Liability Reform: Legal Issues and
50-State Surveys on Tort Reform Proposals, Rept. No. R41661, p. 2 (Mar. 28, 2011).

144 See Garner, BA (editor-in-chief), Black’s Law Dictionary (9th ed. 2009) (“battery: tort”);
(“tort: intentional tort”) (available online at: ht¢tp:/ /www.westlaw.com); and Keeton, WP, Dobbs,
DB, Keeton, RE, and Owen, DG, Prosser and Keeton on Torts (5th ed. 2004), pp. 33-54 (West
Group, Hornbook Series).

145 HEALTH Act, Section 9(7); Title I1I, Section 308(7).
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cian was settled, but there is no record of Dr. Ramaley’s ever facing
criminal charges.146

e Dr. Kermit Gosnell, a Pennsylvania physician, performed late
term abortions on minority and low-income women—many of whom
were pregnant for the first time—without informing the mothers he
was doing so. He falsified ultrasounds used to determine the dura-
tion of the pregnancy and taught his staff to hold the probe in such
a way that the fetuses looked smaller. Few, if any, of the women
who were sedated during the procedure knew that their babies had
been delivered alive. And because they were misled about the
length of their pregnancies, none of them was given the oppor-
tunity to make an informed choice about what to do about their
pregnancy. Dr. Gosnell is now facing criminal charges, but has not
yet been found guilty of any crime. At least 46 lawsuits have been
filed against him in the past.147

e Mildred Taylor, who suffered from Alzheimer’s disease, but
was otherwise healthy, was a resident at the Prestige Assisted Liv-
ing facility in Marysville, California. On June 24, 2004, the wheel-
chair-bound, 98-year old was falsely imprisoned when she was left
outside overnight by facility staff. No one made any attempt to find
her, even though staff knew she was not in her room. No one called
Ms. Taylor’s family and no one contacted the police to report her
missing. She was not found until the next morning when her body
temperature had dropped to 93 degrees and her right leg had be-
come severely swollen. Ms. Taylor remained bed-ridden and debili-
tated until her death less than one month later. The California De-
partment of Social Services cited Prestige for violating Ms. Taylor’s
rights, but did not even fine the company.148

In each of these cases, a “health good or service’—as that term
is defined in H.R. 5/Title III 149—was provided, arguably bringing
them within the purview of the legislation. In the instance of Mil-
dred Taylor, we think our position is made even stronger by the
comments found in the majority views of the Committee report on
H.R. 5 that the term “health care goods and services” is intended
to include those “involving the assessment or care of the health of
human beings” as well as the “monitoring, supervision, and provi-
sion of direct assistance to claimants.” 150

Supporters of the HEALTH Act/Title III point to the legislation’s
exclusion of actions constituting criminal liability as the basis for
arguing that examples such as these and those discussed during
the Committee markup on H.R. 5151 would fall outside the reach
of H.R. 5/Title III. But intentional tort is not the same as criminal

146 Greenwich Times, Doctor Uses Wrong Man’s Sperm to Produce Twins (Nov. 12, 2009) (on-
line at:  htitp:/ /www.ctpost.com [ default | article | Doctor-uses-wrong-man-s-sperm-to-produce-
twins-215345.php).

147MSNBC, ‘House of Horrors’ Alleged at Abortion Clinic (Jan. 19, 2011) (online at:
http:www.msnbe.msn.com [id41154527 /ns/us news-crime and courts/t/house-horrors-al-
leged-abortion-clinic/); ABC News, Alleged Victim Calls Philadelphia Abortion Doc Kermit
Gosnell a ‘Monster’ (Jan. 25, 2011) (online at: hétp:/ /abcnews.go.com | US [ alleged-victim-calls-
philadelphia-abortion-doctor-kermit-gosnell | story?id=12731387).

148 Appeal Democrat, Suit Filed in Death of Patient (June 9, 2005) (online at: http://
www.appeal-democrat. com [ news / prestige-15049-taylor-lawsuit.html).

149 HEALTH Act, Section 9(12); Title III, Section 308(12).

150 House Committee on Energy and Commerce, HEALTH Act, 112th Cong., p. 28 (H. Rept.
112-39, Part 2).

151 House Committee on Energy and Commerce, Markup on H.R. 5, HEALTH Act, 112th
Cong., pp. 103-106 (May 11, 2011) (transcript of the proceeding).
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liability. In criminal cases, individuals must be selected for pros-
ecution, tried in a court of law, and successfully convicted using a
standard of proof that is appropriately high—proof beyond a rea-
sonable doubt. In contrast, many incidents of intentional tort—even
if they meet the elements of a crime—are never reported, let alone
prosecuted.’52 Indeed, Dr. Ramaley does not appear to ever have
faced criminal charges; Dr. Gosnell has not yet been convicted of
anything.153 And it is unclear how an entity such as a nursing
home could be charged with a crime in case like Mildred Taylor’s.
We submit that under H.R. 5/Title III, these health care providers
could escape significant civil liability as wel1.154

Advocates of H.R. 5/Title III also maintain that even in the ab-
sence of criminal activity, cases like these are not protected under
the legislation because they are extreme and non-therapeutic in na-
ture and thus do not meet the definition of a health care good or
service.155> We struggle to find text in the legislation that supports
this argument. At the very least, the language is ambiguous on the
point. Regardless, there is no bright line here. Consider, for exam-
ple, the situation in which a psychiatrist has consensual sex with
a patient because he believes—and convinces the patient—that this
is the best way to “treat” her emotional problems. Do the protec-
tions of H.R. 5/Title III apply in any subsequent malpractice law-
suit brought by the patient? Again, based upon the text of the leg-
islation, we believe the answer is unclear at best.

Supporters of the HEALTH Act/Title III argue further that the
availability of punitive damages in cases in which “malicious intent
to injure” 156 occur should address any concerns we have about the
inclusion of intentional torts in this legislation because, in their
view, such actions are de facto, ones of this character.157 We are
not comforted at all by this assertion; indeed, we believe it is Or-
wellian.

The purpose of the provisions of H.R. 5/Title III on punitive dam-
ages is to limit them or cut them out altogether. Although “mali-
cious intent to injure” is one ground upon which an injured person
may seek punitive damages, the punitive damages procedural hur-
dles 158 and monetary limits in the bill—$250,000 or two times the
amount of economic damages awarded 159—still apply. Moreover,
this argument ignores other features of the legislation that may ad-
versely affect an individual who has experienced an intentional tort

152 This is especially true with regard to sexual assaults. See U.S. Department of Justice, Bu-
reau of Justice Statistics, Rape and Sexual Assault: Reporting to the Police and Medical Atten-
tion, 1992-2000 (Aug. 2002) (online at: http:/ / bjs.ojp.usdoj.gov [ content / pub [ pdf/rsarp00.pdf).

153NBC 10 Philadelphia, Gosnell in Court on Drug Charges (Apr. 26, 2012) (online at
www.nbephiladelphia.com | news | local | Gosnell-Pill-Mill-Abortion-Doctor-149141535.html).

154 This argument made by H.R. 5/Title III advocates is undercut further by the very language
of the legislation which lists among the factors to be considered in determining punitive dam-
ages “any criminal penalties imposed on [a party] as a result of the conduct complained of . . .”
(HEALTH Act, Section 7(b)(1)(E); Title III, Section 306((b)(1)(E)). If criminal acts are outside the
scope of H.R. 5/Title III, how can such acts be taken into account in determining punitive dam-
ages under the legislation?

155 House Committee on Energy and Commerce, Markup of H.R. 5, HEALTH Act, 112th Cong.,
pp. 196-199 (May 11, 2011) (transcript of the proceeding).

156 HEALTH Act, Section 7(a); Title 111, Section 306(a).

157House Committee on Energy and Commerce, Markup on H.R. 5, HEALTH Act, 112th
Cong., pp. 193-194 (May 11, 2011) (transcript of the proceeding).

158 HEALTH Act, Section 7(a); Title III, Section 306(a).

159 HEALTH Act Section 7(b)(2); Title III, Section 306(b)(2).
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and seeks compensation for the wrong that has occurred.60 In
sum, we believe it is unconscionable for the federal government to
place these kinds of restrictions on anyone—such as those individ-
uals described in the cases above—who have been injured as a re-
sult of an intentional tort.

We find these provisions of the legislation particularly trouble-
some because during the debate over the issue of intentional torts
during the markup of H.R. 5, there appeared to be consensus
among the members who participated that these activities are not
the stuff of traditional medical malpractice cases. And so it was es-
pecially disappointing that an amendment to clarify and resolve
the matter was not adopted. Under that amendment, intentional
torts would be removed from the scope of the bill.161 Much to our
amazement and consternation, the amendment was resoundly de-
feated, keeping intact liability protections for actions that—regard-
less of one’s position on medical malpractice reform—never should
have been a part of the HEALTH Act/Title III in the first place.

Nursing homes and other health care entities

H.R. 5/Title III covers lawsuits brought against not only pro-
viders such as physicians or hospitals—the typical medical mal-
practice situation—but also cases involving “health care organiza-
tions,” including nursing homes, health maintenance organizations
(HMOs), and health insurance companies.12 As such, these enti-
ties are entitled to the liability protections afforded under the bill,
including the caps on non-economic and punitive damages.

We have found no credible evidence to support the inclusion of
these entities within the range of the HEALTH Act/Title III. Nurs-
ing homes, HMOs, and insurance companies were not even dis-
cussed during the Health Subcommittee hearing on the legislation.
And the debate in the Committee markup on H.R. 5 did nothing
to persuade us to see the need to include these organizations with-
in the realm of “medical malpractice reform.”

In fact, our concern over the inclusion of these businesses in H.R.
5/Title III has only grown. This is especially true with respect to
nursing homes which continue to be the subject of countless cases
of negligence and even intentional wrongdoing. According to a Gov-
ernment Accountability Office (GAO) report on this topic, the pro-
portion of nursing homes with serious quality problems remains
unacceptably high, despite a decline in the incidence of such re-
ported problems. Actual harm or more serious deficiencies were
cited for 20% or some 3500 nursing homes during an 18—month pe-
riod.163 A more recent GAO report concludes that serious care
problems in nursing homes continue to be of concern.164 These

160 Such an example is the elimination of the legal standard of joint and several liability which
allows injured persons to sue all responsible parties and recover from each one in proportion
to the degree of fault, or to sue any one party and recover the entire amount of damages.
(HEALTH Act, Section 4(d) Title III, Sectmn 303(d)).

161 House Committee on Energy and Commerce, Markup on H.R. 5, HEALTH Act, 112th
Cong., pp. 190-200; 222-229 (amendment offered by Ranking Member Henry Waxman) (May
11, 2011) (transcript of the proceeding).

162 HEALTH Act, Sections 9(7) and 9(10); Title III, Section 308(7) and 308(10).

163 GAO, Nursing Home Quality: Prevalence of Serious Problems, While Declining, Reinforces
Importance of Enhanced Oversight, pp. 3—4, GA0-03-561 (July 2003).

164 GAO, High-Risk Series: An Update, p. 159, GA0-11-278 (Feb. 2011).
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findings were reinforced by the several examples provided during
the debate over this issue in the Committee markup on H.R. 5.165

Supporters of the legislation contend that liability protections are
necessary for nursing homes to decrease their liability costs and in-
crease access to liability insurance coverage.l6¢ But a 2010 study
conducted by the same firm whose work was cited in support of
this argument during the Committee markup of H.R. 5 suggests
that these issues have been largely resolved. In fact, according to
this study, the average annual loss (i.e., expenses related to liabil-
ity insurance claims) per nursing home bed decreased from $1,710
in 2001 to $1,270 in 2009.167 And an article in Insurance Journal
on the study concluded that “liability insurance pricing and avail-
ability for long term care providers are good and getting better”
and attributed this trend to a new-found emphasis on quality of
care.168

With regard to the impact of tort reform on these promising re-
sults, study documents observe that “while long term care liability
costs are stable across much of the nation, Arkansas, Tennessee,
and West Virginia are experiencing high expenses—known as loss
costs—related to insurance claims.”169 In the context of the
HEALTH Act/Title III, it is worth noting that two of these states—
Arkansas and West Virginia—have both enacted some form of tort
reform; 170 yet, according to this study, the insurance market in
these states remains turbulent. This suggests that such reform is
not the cure-all advocates of H.R. 5/Title III would have us believe.

Thus, we remain unconvinced that nursing homes (or any other
health care organization)17! should receive the unprecedented pro-
tections provided to them under the HEALTH Act/Title III. In this
respect, too, the legislation is unnecessarily and inappropriately
broad in its scope and therefore, should be rejected.

H.R. 5/Title IIl is an unwarranted windfall for pharmaceutical
and medical device companies

H.R. 5/Title III sweeps so-called “medical products,” or FDA-ap-
proved drugs, biologics, and devices into its overly broad span.
Lawsuits involving drugs and medical devices are not the kind of

165 House Committee on Energy and Commerce, Markup on H.R. 5, HEALTH Act, 112th
Cong., pp. 103-105 (May 11, 2011) (transcript of the proceeding).

166 See, e.g., the comments of Rep. Pete Olson during the markup of H.R. 5 on this point. (Re-
marks of Rep. Pete Olson, House Committee on Energy and Commerce, Markup of H.R.. 5,
HEALTH Act, 112th Cong., pp. 106-108; 110-113 (May 11, 2011) (transcript of the proceeding)).

167 Aon Risk Solutions, 2010 Long Term Care General Liability and Professional Liability Ac-
tuarial Analysis (Aug. 2010) (online at: http:/ /img.en25.com | Web /AON /
LTC%20Benchmark%20Study 2010 FINAL.pdf).

168 Insurance Journal, Growth, Stability and Changes in Store for Long Term Care Market
(Nov. 14, 2010) (online at: htip:/ /www.insurancejournal.com/magazines/mag-features/2010/
11/14/160493.htm).

169 Aon Risk Solutions, Highest Long Term Care Liability Costs in Arkansas, Tennessee and
West Virginia: Aon Study Costs Across the Rest of the Nation Remain Stable (Aug 5, 2010) (on-
line http:/ |ir.aon.com | phoenix.zhtml?c= 105697&p irol-
newsArticle&ID= 1457169&htghltght ).

170 Insurance Journal, Growth, Stability and Changes in Store for Long Term Care Market
(Nov. 14, 2010) (online at: http / |www.insurancejournal.com | magazines | mag-features /2010 /
11/14/160493.htm)).

171 Physician groups supporting H.R. 5/Title III have in the past argued fervently in favor
of ensuring that HMOs are held fully accountable for injuries that occur to their patients. (See,
e.g., the position of the American Medical Association on this issue. (American Medical News,
Both Sides Ready for HMO Liability Fight (Feb. 2004) (on line at: htip:/ /www.ama-assn.org/
amednews [2004/02 /16 /gvsb0216.htm)). Their endorsement of the legislation would appear to
undercut that concern.
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cases that are traditionally considered medical malpractice cases,
which are ostensibly the subject of the legislation. A typical “med-
ical malpractice” lawsuit is one filed by an injured patient against
his or her treating physician. In contrast, cases involving medical
products are filed by patients who are injured—and often killed—
by defective drugs and medical devices against large, extremely
well-resourced pharmaceutical or medical device companies.172

The primary rationales advanced by supporters of the legisla-
tion 173 simply do not apply to lawsuits relating to FDA-approved
drugs and medical devices. For instance, proponents of the
HEALTH Act/Title III argue that it is necessary to curtail the prac-
tice of defensive medicine.l7* They claim the legislation will bring
down the cost of medical malpractice insurance 175> and also fix doc-
tor shortages caused by liability exposure.176

Absolutely no justification has been asserted during the Commit-
tee’s deliberations on the legislation for H.R. 5/Title III’s inclusion
of medical products. On the contrary, there was much debate about
the danger and inappropriateness of covering drugs and devices,
particularly during the testimony of Professor Brian Wolfman at
the Health Subcommittee’s hearing on H.R. 5.177

In our view, the HEALTH Act/Title III will have an especially
devastating impact on patients injured by defective or inadequately
labeled drugs and devices. For instance, in addition to failing to
fully compensate victims of dangerous drugs and devices for their
non-economic damages, H.R. 5/Title III’s $250,000 cap on non-eco-
nomic damages would make it very difficult for these individuals
to retain competent counsel who would be willing to take on the
typical large, and well endowed pharmaceutical or medical device
company.l’® Most individuals who are injured by these products
cannot begin to pay for the out-of-pocket expenses necessary to fi-
nance a potentially massive lawsuit against a drug or device manu-
facturer.17? Instead, they rely upon a contingency system in which
an attorney is willing to represent them in exchange for a certain

172 Testimony of Brian Wolfman, JD, Visiting Professor of Law, Georgetown University Law
Center, House Committee on Energy and Commerce, Subcommittee on Health, Hearing on The
Cost of Medical Liability System Proposals for Reform Including H.R. 5, HEALTH Act, 112th
Cong., p. 5 (Apr. 6, 2011).

173 As discussed in the Background and Overview section of these dissenting views, we do not
believe H.R. 5/ Title III will achieve any of the primary goals set forth by its supporters

174 See, e.g., the comments of Rep. Joe Pitts during the Committee markup of H.R. 5. (Re-
marks of Rep. Joe Pitts, House Committee on Energy and Commerce, Markup on H.R. 5,
HEALTH Act, 112th Cong., p. 18 (May 9, 2011) (transcript of the proceeding)).

175 See, e.g., the comments of Rep. Phil Gingrey during the Committee markup of H.R. 5. (Re-
marks of Rep. Phil Gingrey, House Committee on Energy and Commerce, Markup on H.R. 5,
HEALTH Act, 112th Cong., p. 151 (May 10, 2011) (transcript of the proceeding)).

176 See, e.g., comments of Rep. Olson (pp. 214-215; 225) and Rep. Gingrey (p. 221) during the
markup of Title III (House Committee on Energy and Commerce, Markup on Committee Prints:
Proposed Matters for Inclusion in Reconciliation Recommendations, 112 Cong.) and comments
of Rep. Tim Murphy during the Health Subcommittee hearing on H.R. 5. (House Committee on
Energy and Commerce, Subcommittee on Health, Hearing on The Cost of Medical Liability Sys-
tem Proposals for Reform, Including H.R. 5, HEALTH Act, 112th Cong., pp. 101; 104 (Apr. 6,
2011). (transcript of the proceedings).

177House Committee on Energy and Commerce, Subcommittee on Health, Hearing on The
Cost of Medical Liability System Proposals for Reform, Including H.R. 5, HEALTH Act, 112th
Cong., pp. 51-52; 104-107; 117-121 (Apr. 6, 2011) (transcript of the proceeding).

178 Testimony of Brian Wolfman, JD, Visiting Professor of Law, Georgetown University Law
Center, House Committee on Energy and Commerce, Subcommittee on Health, Hearing on The
Cost of Medical Liability System Proposals for Reform, Including H.R. 5, HEALTH Act, 112th
Cong., p. 5 (Apr. 6, 2011).

179]d.
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percentage of any final recovery in the case.189 Particularly in
cases that are complex and difficult or include very well-financed
defendants, a limit of $250,000 in non-economic damages would be
insufficient to enable most attorneys to afford the protracted litiga-
tion process such cases involve.181

In his testimony at the Health Subcommittee hearing on H.R. 5,
Professor Wolfman provided a disturbing illustration of this con-
cern.182 He described a conversation he had with the attorney who
represented Diana Levine, the injured party (plaintiff) in the 2009
U.S. Supreme Court case, Wyeth v. Levine.183 Ms. Levine brought
a lawsuit against Wyeth, one of the country’s largest pharma-
ceutical companies, having lost her arm by amputation after receiv-
ing an inadequately labeled Wyeth drug.184 After years of litiga-
tion, Ms. Levine’s case was eventually heard by the Supreme
Court, which affirmed that persons injured by an inadequately la-
beled FDA-approved drug can sue the manufacturer of that prod-
uct.185

Subsequent to the Court’s decision, Professor Wolfman spoke
with Ms. Levine’s lawyer. Professor Wolfman asked the attorney if
he would have taken the Levine case if there had been a $250,000
limit on non-economic damages; after a long pause, the attorney
hesitantly responded “no.” 186 Unquestionably, then, had the provi-
sions of H.R. 5/Title III been in place during the litigation, Ms. Le-
vine might well have lost out in securing the stellar and long-term
representation she was able to obtain under current law. Thus, as
the Levine case clearly demonstrates, the adverse effects of the
kinds of caps found in the HEALTH Act/Title IIT go beyond simply
imposing an artificial dollar amount on damages.

The limits H.R. 5/Title III puts on attorney contingency fees
would only exacerbate this problem. With draconian caps on the
amount that an attorney could collect through his or her contin-
gency contracts in place, most plaintiffs’ attorneys would be finan-
cially unable to take on complex product liability cases involving
drugs and devices.187 Mr. Wolfman’s testimony about his conversa-
tiorll1 with the attorney in the Levine case underscores this point as
well.

As introduced, H.R. 5 would also abolish punitive damages in
cases pertaining to FDA-approved drugs and devices, except in the
most limited circumstances.188 Specifically, H.R. 5 would prohibit

ISOId.

18174,

182]d. at 12.

183 Wyeth v. Levine, 129 S.Ct. 1187 (2009).
184 [

185Id.

186 Testimony of Brian Wolfman, JD, Visiting Professor of Law, Georgetown University Law
Center, House Committee on Energy and Commerce, Subcommittee on Health, Hearing on The
Cost of Medical Liability System Proposals for Reform, Including HR. 5, HEALTH Act, 112th
Cong., p. 12 (Apr. 6, 2011).

187]d. at 19.

188 Under Section 7(c)(4) of the HEALTH Act, punitive damages may be awarded in such cases
only when a person: (a) before or after premarket approval, clearance, or licensure of the med-
ical product at issue, knowingly misrepresented to or withheld from the FDA information that
is required to be submitted under the Federal Food, Drug, and Cosmetic Act or section 351 of
the Public Health Service Act (regulation of biological products) that is material and is causally
related to the harm which the injured party allegedly suffered; or (b) made an illegal payment
to an official of the FDA for the purpose of either securing or maintaining approval, clearance,
or licensure of such medical product.
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punitive damages in cases in which a drug or device either received
FDA approval or is “generally recognized among qualified experts
as safe and effective.” 189

Because much information is gained about the safety and effec-
tiveness of drugs and devices after they are on the market and in
use by a broad population of people, it is misguided to tie the avail-
ability of punitive damages to these products’ initial FDA approval.
Indeed, most product liability lawsuits regarding drug safety relate
to information that was not presented to the FDA at the time of
the drug’s approval.190 But under the HEALTH Act/Title III, even
a manufacturer that fails to exercise due diligence and investigate
reports of a safety problem could be immunized from punitive dam-
ages.

Although an amendment was adopted during the Committee
markup of H.R. 5 that would permit an award of punitive damages
in cases in which the defendant caused the drug or device to be
misbranded or adulterated,’®1 H.R. 5/Title III would still have the
effect of severely restricting the availability of punitive damages in
lawsuits involving medical products.

Punitive damages have a unique and specific function: They
serve to punish exceptionally outrageous, deliberate, or harmful
misconduct, and to deter both the wrongdoer and others from en-
gaging in similar misconduct in the future.192 By severely limiting
punitive damages in drug and device cases, H.R. 5/Title III places
all of us in danger because in effect, it removes the most potent
and effective means of deterring bad actors. There is simply no jus-
tification for this drastic action.

This is especially true in light of FDA’s recognition of the valu-
able role state-based litigation plays in complementing the agency’s
regulation of drugs and medical devices.193 FDA is on record in
finding that drug and device lawsuits help to uncover post-market
safety risks that are unknown to the agency at the time of ap-
proval. Indeed, as a former FDA chief counsel has stated: “FDA
regulation of a device cannot anticipate and protect against all
safety risks to individual consumers. Even the most thorough regu-
lation of a product such as an important medical device may fail
to identify potential problems presented by the product. Regulation
cannot protect against all possible injuries that might result over
time.” 194

Drug and medical device manufacturers will always be better po-
sitioned and better equipped than the FDA to know the safety pro-

189 H R. 5, Section 7(c)(1)(A)(1); Title I1I, Section 306(c)(1)(A)(ii).

190 Testimony of Brian Wolfman, JD, Visiting Professor of Law, Georgetown University Law
Center, House Committee on Energy and Commerce, Subcommittee on Health, Hearing on The
Cost of Medical Liability System Proposals for Reform, Including HR. 5, HEALTH Act, 112th
Cong., p. 20 (Apr. 6, 2011).

191 House Committee on Energy and Commerce, Markup of HR. 5, HEALTH Act, 112th Cong.,
pp. 162-164 (amendment offered by Rep. John Dingell) (May 11, 2011) (transcript of the pro-
ceeding). That amendment is included in Title III as Section 306(c)(4)(C).

192 Testimony of Joanne Doroshow, Executive Director, Center for Justice & Democracy, House
Committee on Energy and Commerce, Subcommittee on Health, Hearing on The Cost of Medical
Liabilitgl System Proposals for Reform, Including HR. 5, HEALTH Act, 112th Cong., p. 32 (Apr.
6, 2011).

193 Kessler, D and Vladeck D, A Critical Examination of the FDA’s Efforts to Preempt Failure-
to-Warn Claims, Georgetown Law Journal, 96:461, 463 (Jan. 2008) (online at: http://
www.georgetownlawjournal.org | issues | pdf/96-2 | Kessler& Vladeck.PDF).

194 Porter, MdJ, The Lohr Decision: FDA Perspective and Position, Food & Drug Law Journal,
52:7, 11 (Jan. 1997).
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file of their products, since they develop and manufacture the prod-
ucts, typically receive safety reports about the products first, and
are required to alert the FDA to any product-related risks they un-
cover. FDA, on the other hand, is responsible for overseeing the
safety of hundreds of thousands of drugs and medical devices. The
U.S. Supreme Court recognized this reality in Wyeth v. Levine, in
which it found: “The FDA has limited resources to monitor the
11,000 drugs on the market, and manufacturers have superior ac-
cess to information about their drugs, especially in the post-mar-
keting phase as new risks emerge.” 195 Simply put: H.R. 5/Title III
would weaken the tort system’s critically important layer of con-
sumer protection.

For these reasons and more, it is irresponsible—even dan-
gerous—to sweep drug and medical device cases within the scope
of the HEALTH Act/Title III. In our view, such lawsuits should
continue to stand on their own—subject to the substantive and pro-
cedural law that now governs them—so as to help ensure that
these products remain as safe as possible while at the same time,
providing the opportunity for adequate compensation for those indi-
viduals who have been harmed.

CONCLUSION

Our colleagues on the Committee on the Judiciary who also filed
dissenting views on H.R. 5 have summed up our own views quite
well:

Collectively, the ‘reforms’ proposed by H.R. 5 would limit a
patient’s ability to recover compensation for damages caused
by medical negligence, defective products, and irresponsible in-
surance practices. In addition to raising core issues of fairness,
H.R. 5 preempts the law in all 50 states, with little regard for
the consequences. The legislation was designed more than 20
years ago to resolve an insurance ‘crisis’, but all available evi-
dence shows that the insurance market is not in crisis today.
H.R. 5 does not make insurance more available, does not cut
spending to any appreciable degree, and does not address
issues of access to justice or patient safety. Because H.R. 5
solves few problems facing Americans and exacerbates many
real ones, we believe the Congress should reject this bill.196

We concur in this assessment of the HEALTH Act/Title III and
join with these colleagues in opposing this legislation.

HENRY A. WAXMAN,
Ranking Member.
FRANK PALLONE, Jr.,
Ranking  Member,  Sub-
committee on Health.

195 Wyeth v. Levine, 129 S. Ct. 1187 (2009).
196 House Committee on the Judiciary, HEALTH Act, Dissenting Views, 112th Cong., p. 118
(Mar. 17, 2011) (H. Rept. No. 112-39, Part 1).
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on Financial Services on April 18, 2012, and the appropriate ac-
companying material including dissenting views. This submission
is for the purpose of complying with the reconciliation directives in-
cluded in H. Con. Res. 112, and is consistent with section 310 of
the Congressional Budget and Impoundment Control Act of 1974.
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staff contact Natalie McGarry of my staff. Thank you for your at-
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Sincerely,
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PURPOSE AND SUMMARY

On March 29, 2012, the House passed the concurrent resolution
on the budget for fiscal year 2013, H. Con. Res. 112, by a vote of
228 yeas to 191 nays. That budget resolution instructed the Com-
mittee on Financial Services to submit legislative recommendations
to the Committee on the Budget that reduce the deficit by $3 bil-
lion for fiscal years 2012 and 2013, $16.7 billion for fiscal years
2012 through 2017, and $29.8 billion for fiscal years 2012 through
2022. To fulfill the instructions set forth in H. Con. Res. 112, the
Committee on Financial Services recommends the following legisla-
tion, set forth in Title III, to the Budget Committee:

SUBTITLE A—ORDERLY LIQUIDATION FUND

Subtitle A would repeal Title II of the Dodd-Frank Wall Street
Reform and Consumer Protection Act (Dodd-Frank Act) (P.L. 111-
203). The Congressional Budget Office (CBO) estimates that Sub-
title A would reduce direct spending by $3.383 billion for fiscal
years 2012 and 2013, $13.585 billion for fiscal years 2012 through
2017, and $22 billion for fiscal years 2012 through 2022.

SUBTITLE B—HOME AFFORDABLE MODIFICATION PROGRAM

Subtitle B—previously introduced as H.R. 839, the HAMP Termi-
nation Act, and passed by the House—would terminate the author-
ity of the Treasury Department to provide any new assistance to
homeowners under the Home Affordable Modification Program
(HAMP) authorized under Title I of the Emergency Economic Sta-
bilization Act (12 U.S.C. 5230), while preserving any assistance al-
ready provided to HAMP participants on a permanent or trial
basis. Subtitle B also provides for a study by the Treasury Depart-
ment to identify best practices for making existing mortgage assist-
ance programs available to veterans, active duty military per-
sonnel, and their relatives. The CBO estimates that Subtitle B
would reduce direct spending by $617 million for fiscal years 2012
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and 2013, $2.624 billion for fiscal years 2012 through 2017, and
$2.838 billion for fiscal years 2012 through 2022.

SUBTITLE C—BUREAU OF CONSUMER FINANCIAL PROTECTION

Subtitle C would eliminate the direct funding of the Consumer
Financial Protection Bureau (CFPB) by the Federal Reserve and
instead fund the CFPB through Congressional appropriations. Sub-
title C would authorize the appropriation of $200 million to fund
the CFPB for fiscal years 2012 and 2013, and would repeal the
Consumer Financial Protection Fund and the Consumer Financial
Civil Penalty Fund. The CBO estimates that Subtitle C would re-
duce direct spending by $381 million for fiscal years 2012 and
2013, $2.435 billion for fiscal years 2012 through 2017, and $5.387
billion for fiscal years 2012 through 2022.

SUBTITLE D—FLOOD INSURANCE REFORM

Subtitle D—previously introduced as H.R. 1309, the Flood Insur-
ance Reform Act of 2011 and passed by the House—would reau-
thorize the National Flood Insurance Program (NFIP) through Sep-
tember 30, 2016, and amend the National Flood Insurance Act to
ensure the immediate and near-term fiscal and administrative
health of the NFIP. Subtitle D would ensure the NFIP’s continued
viability by encouraging broader participation in the program, in-
creasing financial accountability, eliminating unnecessary rate sub-
sidies, and updating the program to meet the needs of the 21st cen-
tury. The key provisions of Subtitle D include: (1) a five-year reau-
thorization of the NFIP; (2) a three-year delay in the mandatory
purchase requirement for certain properties in newly designated
Special Flood Hazard Areas (SFHAs); (3) a phase-in of full-risk, ac-
tuarial rates for areas newly designated as Special Flood Hazard;
(4) a reinstatement of the Technical Mapping Advisory Council,;
and (5) an emphasis on greater private sector participation in pro-
viding flood insurance coverage. The CBO estimates that Subtitle
D would reduce direct spending by $880 million for fiscal years
2012 through 2017, and $4.9 billion for fiscal years 2012 through
2022.

SUBTITLE E—OFFICE OF FINANCIAL RESEARCH

Subtitle E would eliminate the Office of Financial Research
(OFR), an office within the Department of the Treasury which was
established by the Dodd-Frank Act. The CBO estimates that Sub-
title E would reduce direct spending by $270 million over the next
ten years.

BACKGROUND AND NEED FOR LEGISLATION
SUBTITLE A—ORDERLY LIQUIDATION FUND

Title IT of the Dodd-Frank Act establishes a so-called Orderly
Liquidation Authority (OLA) that grants the Federal Deposit Insur-
ance Corporation (FDIC) the authority to resolve large non-bank fi-
nancial institutions. Title II authorizes the FDIC to act as the re-
ceiver for the failing institution. Title II further authorizes the
FDIC to borrow from the Treasury an amount equal to up to 10%
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of the institution’s total assets in the 30 days immediately fol-
lowing the FDIC’s appointment as receiver, and after 30 days, the
FDIC can borrow up to 90% of the firm’s total assets. The FDIC
can then use those funds to pay off the creditors of a failed firm.
Proponents of Title IT have asserted that taxpayer funds would not
be used to liquidate a failed firm, pointing to provisions that con-
template recouping the costs of the liquidation from large financial
institutions through post hoc assessments. Despite these asser-
tions, CBO has estimated that Title IT will cost taxpayers $22 bil-
lion between 2012 and 2022. Repealing Title II thus relieves tax-
payers of the burden of bailing out the creditors of large financial
institutions, thereby reducing moral hazard by making it clear that
creditors—rather than taxpayers—will bear the costs of failure. Re-
pealing Title II would not only restore market discipline, according
to the CBO it would also achieve savings for the purposes of deficit
reduction of $3.383 billion in FY 2012-13, $13.585 billion in FY
2012-17, and $22 billion in FY 2012-22.

SUBTITLE B—HOME AFFORDABLE MODIFICATION PROGRAM

The standalone version of Subtitle B, H.R. 839, the HAMP Ter-
mination Act, was introduced by Congressman Patrick McHenry
and Chairman Bachus to terminate new mortgage modification ac-
tivities under the HAMP. Created under the auspices of Section
109 of the Troubled Asset Relief Program (TARP) enacted in 2008
(P.L. 110-343), HAMP is a federally-funded mortgage modification
program that provides financial incentives to participating mort-
gage servicers to modify the mortgages of eligible homeowners.

As the signature piece of the Administration’s overall Making
Home Affordable initiative on foreclosure prevention, HAMP has
been both costly and ineffective. According to the Treasury Depart-
ment, as of March 1, 2012, the Administration has obligated $29.88
billion to HAMP, although thus far it has only disbursed $2.54 bil-
lion. Overall, the Administration has obligated $45.60 billion of
TARP dollars to the Making Home Affordable initiative, which also
includes the Hardest Hit Fund and the FHA Refinance program.

By any objective measure, HAMP and these other programs have
failed to produce their promised results. The Administration origi-
nally projected that Making Home Affordable would help 7 to 9
million homeowners, yet foreclosures have remained elevated and
the number of families assisted by the program—approximately 1.8
million—has fallen far short of projections. There were roughly 1.1
million completed foreclosures in 2010 and 830,000 more completed
foreclosures in 2011. As of February 2012, more than 1.3 million
mortgages in the United States were 90 days or more delinquent
and around 12 percent of the loans outstanding in the market were
delinquent in some way.

HAMP itself, which was initially projected to modify 3 to 4 mil-
lion loans, has begun only 1.99 million cumulative trial modifica-
tions according to program performance data through February
2012. Of those trial modifications, only 782,609 (39 percent) have
transitioned to active permanent modifications along with only
68,539 active trial loans. Meanwhile, nearly half of the trial modi-
fications started (957,677) were cancelled in the trial or permanent
modification stage.
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Additional concerns have been raised about the benefit to partici-
pants of a mortgage modification program that gives borrowers a
false sense of hope as they struggle to keep their homes. The Spe-
cial Inspector General for the Troubled Asset Relief Program
(SIGTARP) has testified before Congress that HAMP is a program
that “benefits only a small portion of distressed homeowners, offers
others little more than false hope, and in certain cases causes more
harm than good.” In those cases, HAMP harms those borrowers
who provisionally make reduced loan payments during a trial pe-
riod but do not qualify for permanent modifications. When they are
rejected from the program, these borrowers are told that they owe
back payments, interest, and fees; sometimes they are asked to
make up these deficiencies in a lump-sum payment. For some bor-
rowers, that reversal constitutes their last gasp, as their increased
indebtedness and tarnished credit rating preclude them from quali-
fying for a private-sector proprietary loan modification program
which might have helped them retain their home.

In addition to its high cost and poor track record, HAMP has also
been plagued by poor administration and resistance to proper over-
sight since its inception, placing taxpayers at risk. For example,
the Government Accountability Office (GAO) has cited the Treas-
ury Department for not having “fully implemented all of our prior
recommendations to increase the transparency, accountability, and
consistency of the program.” The Congressional Oversight Panel for
TARP has noted that “despite repeated urgings from the Panel,
Treasury has failed to collect and analyze data that would explain
HAMP’s shortcomings, and it does not even have a way to collect
data for many of HAMP’s add-on programs.” The SIGTARP has
added that HAMP “has been beset by problems from the outset
and, despite frequent retooling, continues to fall dramatically short
of any meaningful standard of success.”

HAMP, for all its good intentions, has thus far impeded the re-
covery of the housing market and prolonged economic uncertainty.
Enacting Subtitle B would not only end this costly, ineffective, inju-
rious, and poorly run program, according to the CBO it would also
achieve savings for the purposes of deficit reduction of $617 million
in FY 2012-13, $2.624 billion in FY 2012-17, and $2.838 billion in
FY 2012-22.

SUBTITLE C—BUREAU OF CONSUMER FINANCIAL PROTECTION

Title X of the Dodd-Frank Act created the CFPB as an inde-
pendent agency housed within the Federal Reserve System, and
charged it with regulating “the offering and provision of consumer
financial products or services” under the federal consumer financial
laws. The Dodd-Frank Act authorizes the CFPB to fund itself by
drawing money from the Federal Reserve to the extent the CFPB’s
Director deems “necessary.” The Federal Reserve does not oversee
the agency or exercise any authority over it, but the Federal Re-
serve must transfer to the CFPB whatever funds its Director re-
quests, up to the following fixed percentages of the Federal Re-
serve’s 2009 operating expenses: 11 percent in fiscal year 2012, or
$547.8 million; 12 percent in fiscal year 2013, or $597.6 million;
and 12 percent each fiscal year thereafter, subject to annual adjust-
ments for inflation. These funds—diverted from the Federal Re-
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serve to the CFPB—would otherwise have been forwarded from the
Federal Reserve to the Treasury, where they could have been used
to pay for other expenditures or to reduce the debt.

Given that the CFPB’s funding is not appropriated by Congress,
many observers have raised concerns about the lack of trans-
parency in the CFPB’s funding and expenditures and Congress’s
ability to exercise oversight of the CFPB. In light of these concerns,
Subtitle C would end the direct funding of the CFPB by the Fed-
eral Reserve and repealing the Consumer Financial Protection
Fund and the Consumer Financial Civil Penalty Fund. Subtitle C
would subject the CFPB to regular appropriations and authorize an
appropriation of $200 million to fund the CFPB for fiscal years
2012 and 2013. Subtitle C would thus make the CFPB accountable
to Congress and make its funding transparent. Moreover, Subtitle
C would achieve savings for the purposes of deficit reduction of
$381 million in FY 2012-13, $2.435 billion in FY 2012-17, and
$5.387 billion in FY 2012-22, according to CBO.

SUBTITLE D—FLOOD INSURANCE REFORM

Recognizing that the private sector lacked the capacity to man-
age flood risk, in 1968 Congress created the NFIP to address that
risk and ease the burden on taxpayers for flood losses paid out in
the form of post-disaster relief following annual flooding and severe
flooding following hurricanes. The NFIP is administered by the
Federal Emergency Management Agency (FEMA), which is housed
in the Department of Homeland Security. The NFIP manages the
risk posed by floods in three ways: (i) identifying flood hazards; (ii)
managing the use of land in floodplains (e.g., by establishing land
use controls and setting building codes); and (i1i) providing insur-
ance protection. The NFIP plays a crucial role: without the flood
insurance provided by the NFIP, homebuyers or businesses cannot
close real estate transactions on properties located in areas that
have been designated as Special Flood Hazard Areas (SFHASs).

Although the NFIP generated premium income of approximately
$3.3 billion in 2010, those premiums cannot make up for losses
that the NFIP sustained in earlier years. The 2005 hurricane sea-
son resulted in significant claims against the NFIP, and annual
premium income could not cover them. To pay these claims, the
NFIP borrowed from the U.S. Treasury. Before 2005, the NFIP’s
borrowing authority was limited by statute to $1.5 billion. To make
up the shortfall that resulted from the 2005 hurricane season, Con-
gress increased the NFIP’s borrowing authority three times be-
tween September 2005 and January 2007, raising it from $1.5 bil-
lion to $20.8 billion. As of February 29, 2012, the NFIP owed
$17.775 billion to the U.S. Treasury.

Notwithstanding the importance of the NFIP to those that live
and do business in SFHAs, Congress has not passed a long-term
NFIP reauthorization and reform bill since 2004 (P.L. 108-264).
During the 110th Congress, the House and Senate each passed sig-
nificant reform measures but could not agree on final legislation.
Since September 2008, the NFIP has been extended on a short-
term basis 16 times. During that same time period, the NFIP’s au-
thorization has lapsed three times. In 2011, after several short-
term extensions and three temporary lapses, Congress extended
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the NFIP through May 31, 2012. These short-term extensions and
lapses have created needless uncertainty in the residential and
commercial real estate sectors in communities across the country.
Private insurance companies that voluntarily participate in the
NFIP find it difficult to continue participating, given the uncer-
tainty of the NFIP authorization.

Since 2006, the GAO has identified the NFIP as “high-risk” be-
cause of inadequate management and insufficient funds. To reau-
thorize this much-needed program while addressing the weak-
nesses that make it difficult for the NFIP to return to solvency,
Subtitle D institutes reforms that will improve the NFIP’s financial
stability, reduce the burden on taxpayers, and facilitate the cre-
ation of a private market that eliminates taxpayer risk over the
long-term. In addition, the CBO estimates that Subtitle D would
achieve savings for the purposes of deficit reduction of $880 million
in FY 2012-17 and $4.9 billion in FY 2012-22.

SUBTITLE E—OFFICE OF FINANCIAL RESEARCH

The Dodd-Frank Act established the OFR as an office within the
Department of the Treasury and charged the OFR with supporting
the Financial Stability Oversight Council (FSOC) by collecting in-
formation; standardizing the types and formats of data reported
and collected; performing applied research and long-term research;
developing tools for risk measurement and monitoring; and making
the results of its activities available to financial regulatory agen-
cies.

Congress does not appropriate the OFR’s funding. Through July
2012, the OFR is funded by the Federal Reserve. Following that,
the OFR will fund itself and the FSOC by levying assessments on
bank holding companies with total consolidated assets of $50 bil-
lion or more and nonbank financial companies supervised by the
Federal Reserve. In FY 2011, the OFR’s total expenses were
$14,249,000. In FY 2012, the OFR’s expenses are projected to total
$122,626,000, funded from both transfers from the Federal Reserve
and assessments on financial institutions: $91,742,000 in transfers
and $119,000,000 in assessments. In FY 2013, the OFR is expected
to spend $157,745,000 and bring in $168,000,000 in assessments.

The Dodd-Frank Act empowers the OFR to demand “all data nec-
essary” from financial companies, including banks, hedge funds,
private equity firms, and brokerages. Such data would include sen-
sitive, non-public information such as the identities of counterpar-
ties for credit default swaps, as well as information about indi-
vidual loans such as interest rate and maturity. Because much of
the information collected by the OFR is likely to be duplicative of
information requested by other financial regulatory agencies, it will
drive up compliance costs, which could further reduce the avail-
ability of credit and increase the cost of financial services for busi-
nesses and consumers. The CBO has estimated that Subtitle E
would reduce direct spending by $270 million over the next ten
years.
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HEARINGS
SUBTITLE A—ORDERLY LIQUIDATION FUND

On June 14, 2011, the Subcommittee on Financial Institutions
and Consumer Credit held a hearing titled “Does the Dodd-Frank
Act End ‘Too Big to Fail’?” This was a two-panel hearing, and the
following witnesses testified:

Panel One

e Mr. Michael H. Krimminger, General Counsel, Federal Deposit
Insurance Corporation

e Ms. Christy Romero, Acting Special Inspector General, Office
of the Special Inspector General, Troubled Asset Relief Program

Panel Two

e Mr. Stephen J. Lubben, Daniel J. Moore Professor of Law,
Seton Hall University School of Law

e The Honorable Michael Barr, Professor of Law, University of
Michigan Law School

SUBTITLE B—HOME AFFORDABLE MODIFICATION PROGRAM

On March 2, 2011, the Subcommittee on Insurance, Housing and
Community Opportunity held a hearing titled “Legislative Pro-
posals to End Taxpayer Funding for Ineffective Foreclosure Mitiga-
tion Programs.” This was a one-panel hearing, and the following
witnesses testified:

e The Honorable Neil M. Barofsky, Special Inspector General for
the Troubled Asset Relief Program, Office of the Special Inspector
General

e The Honorable David Stevens, Assistant Secretary for Housing
and Commissioner of the Federal Housing Administration, Depart-
ment of Housing and Urban Development

e The Honorable Mercedes M. Marquez, Assistant Secretary,
Community Planning and Development, Department of Housing
and Urban Development

e Mr. Matthew J. Scire, Director, Financial Markets and Com-
munity Investment, U.S. Government Accountability Office

o Ms. Katie Jones, Analyst in Housing Policy, Congressional Re-
search Service, Library of Congress

SUBTITLE C—BUREAU OF CONSUMER FINANCIAL PROTECTION

The Subcommittee on Financial Institutions and Consumer Cred-
it held a hearing on March 16, 2011, titled “Oversight of the Con-
sumer Financial Protection Bureau.” The sole witness at this hear-
ing was:

e Ms. Elizabeth Warren, Special Advisor to the Secretary of the
Treasury for the Consumer Financial Protection Bureau, Depart-
ment of the Treasury

On April 6, 2011, the Subcommittee on Financial Institutions
and Consumer Credit held a hearing titled “Legislative Proposals
to Improve the Structure of the Consumer Financial Protection Bu-
reau.” This was a one-panel hearing, and the following witnesses
testified:
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e Ms. Leslie R. Andersen, President and Chief Executive Officer,
Bank of Bennington on behalf of the American Bankers Association

e Ms. Lynette W. Smith, President and Chief Executive Officer,
Washington Gas Light FCU on behalf of the National Association
of Federal Credit Unions

e Mr. Jess Sharp, Executive Director, Center for Capital Markets
Competitiveness, U.S. Chamber of Commerce

e Mr. Hilary Shelton, Director, NAACP Washington Bureau and
Senior VP for Advocacy and Policy, NAACP

e Mr. Noah H. Wilcox, President and Chief Executive Officer,
Grand Rapids State Bank on behalf of the Independent Community
Bankers of America

e Mr. Rod Staatz, President and Chief Executive Officer, SECU
of Maryland on behalf of the Credit Union National Association

e Mr. Richard Hunt, President, Consumer Bankers Association

e Prof. Adam J. Levitin, Georgetown University Law Center

On November 2, 2011, the Subcommittee on Financial Institu-
tions and Consumer Credit held a hearing titled “The Consumer
Financial Protection Bureau: The First 100 Days.” The sole witness
at this hearing was:

e Mr. Raj Date, Special Advisor to the Secretary of the Treasury,
The Consumer Financial Protection Bureau

On February 8, 2012, the Subcommittee on Financial Institutions
and Consumer Credit held a hearing titled “Legislative Proposals
to Promote Accountability and Transparency at the Consumer Fi-
nancial Protection Bureau.” This was a one-panel hearing and the
following witnesses testified:

e Mr. Michael J. Hunter, Chief Operating Officer, American
Bankers Association

e Mr. Andrew J. Pincus, Partner, Mayer Brown LLP, on behalf
of the U.S. Chamber of Commerce

e Mr. Chris Stinebert, President and Chief Executive Officer,
American Financial Services Association

o Mr. Arthur E. Wilmarth, Jr., Professor of Law, The George
Washington University

On February 15, 2012, the Subcommittee on Oversight and In-
vestigations held a hearing titled “Budget Hearing—Consumer Fi-
nancial Protection Bureau.” The sole witness at this hearing was:

e The Honorable Richard Cordray, The Consumer Financial Pro-
tection Bureau

On March 29, 2012, the Committee on Financial Services held a
hearing titled “The Semi-Annual Report of the Consumer Financial
Protection Bureau.” The sole witness at this hearing was:

e The Honorable Richard Cordray, The Consumer Financial Pro-
tection Bureau

SUBTITLE D—FLOOD INSURANCE REFORM

On March 11, 2011, the Subcommittee on Insurance, Housing
and Community Opportunity held a hearing titled “Legislative Pro-
posals to Reform the National Flood Insurance Program.” This was
a two-panel hearing, and the following witnesses testified:
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Panel One

e Ms. Orice Williams Brown, Managing Director, Government
Accountability Office

e Ms. Sally McConkey, Vice Chair, Association of State Flood
Plain Managers and Manager, Coordinated Hazard Assessment
and Mapping Program, Illinois State Water Survey

Panel Two

e Mr. Stephen Ellis, on behalf of the SmarterSafer Coalition, and
Vice President, Taxpayers for Common Sense, Washington, D.C.

e Mr. Terry Sullivan, Chair, Committee on Flood Insurance, Na-
tional Association of REALTORS® and Owner, Sullivan Realty,
Spokane, Washington

e Mr. Spencer Houldin, Chair, Government Affairs Committee,
Independent Insurance Agents and Brokers of America and Presi-
dent, Ericson Insurance Services, Washington Depot, Connecticut

e Mr. Franklin Nutter, President, Reinsurance Association of
America, Washington, D.C.

e Ms. Sandra G. Parrillo, Chair, National Association of Mutual
Insurance Companies and President and CEO of Providence Mu-
tual Fire Insurance Company, Warwick, Rhode Island

e Ms. Donna Jallick, on behalf of the Property Casualty Insurers
Association of America, and Vice President, Flood Operations,
Harleysville Insurance, Harleysville, Pennsylvania

e Mr. Barry Rutenberg, First Vice Chairman, National Associa-
tion of Home Builders, Washington, D.C.

On April 1, 2011, the Subcommittee on Insurance, Housing and
Community Opportunity held a hearing titled “Legislative Pro-
posals to Reform the National Flood Insurance Program, Part II.”
The sole witness at this hearing was:

e The Honorable W. Craig Fugate, Administrator, Federal Emer-
gency Management Agency.

SUBTITLE E—OFFICE OF FINANCIAL RESEARCH

On July 14, 2011, the Subcommittee on Oversight and Investiga-
tions Credit held a hearing titled “Oversight of the Office of Finan-
cial Research and the Financial Stability Oversight Council.” This
was a two-panel hearing and the following witnesses testified:

Panel One

e The Honorable Richard Berner, Counselor to the Secretary of
the Treasury

Panel Two

e Dr. Nassim N. Taleb, Distinguished Professor, New York Uni-
versity Polytechnic Institute

e Mr. Dilip Krishna, Vice President of Financial Services,
Teradata Corporation

e Mr. Alan Paller, Director of Research, SANS Institute

e Dr. John Lietchy, Professor of Marketing and Statistics, Direc-
tor of the Center for the Study of Global Financial Stability, Penn-
sylvania State University
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COMMITTEE CONSIDERATION

The Committee on Financial Services met in open session on
April 18, 2012, and ordered the Committee Print of budget rec-
onciliation legislative recommendations of the Committee on Finan-
cial Services, as amended, transmitted to the Committee on the
Bgdget by a record vote of 31 yeas and 26 nays (Record vote no.
FC-76).

COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the motion
to report legislation and amendments thereto. A motion by Chair-
man Bachus to order the Committee Print, as amended, trans-
mitted to the Committee on the Budget was agreed to by a record
vote of 31 yeas and 26 nays (Record vote no. FC-76). The names
of Members voting for and against follow:

RECORD VOTE NO. FC-76

Representative Aye Nay Present Representative Aye Nay Present

Mr. Bachus X Mr. Frank (MA) ... X
Mr. Hensarling X Ms. Waters ..... X
Mr. King (NY) X Mrs. Maloney .. X
Mr. Royce X Mr. Gutierrez .. X
Mr. Lucas X Ms. Velazquez ... X
Mr. Paul ...... Mr. Watt X
Mr. Manzullo Mr. Ackerman X
M JONES oo e Mr. Sherman X
Mrs. Biggert X Mr. Meeks X
Mr. Gary G. Miller (CA) X Mr. Capuano .. X
Mrs. Capito ..... X Mr. Hinojosa ... X
Mr. Garrett .. X Mr. Clay X
Mr. Neugebauer X Mrs. McCarthy (NY) . X
Mr. McHenry ... X Mr. Baca ... X
Mr. Campbell .. X ME LYNCR e e i
Mrs. Bachmann X Mr. Miller (NC) ... X
Mr. McCotter ... X Mr. David Scott (GA) X
Mr. McCarthy (CA) X Mr. Al Green (TX) X
Mr. Pearce ... X Mr. Cleaver ..... X
Mr. Posey ... X MS. MOOTE ecooeiiciivcireciiiries v X
Mr. Fitzpatrick X ME. EHISON cooeceiesiers e X
Mr. Westmoreland X Mr. Perimutter X
Mr. Luetkemeyer X Mr. Donnelly ... X
Mr. Huizenga X Mr. Carson . X
Mr. Duffy X Mr. HIMES woovceecieiereees e X
Ms. Hayworth .. X ME, PELErS oo e X
Mr. Renacci . X Mr. Camney ....ocveeeeeerveiieciee v X
Mr. Hurt .. X

Mr. Dold ...... X

Mr. Schweikert X

Mr. Grimm ... X

Mr. Canseco X

Mr. Stivers .. X

Mr. Fincher X

During consideration of the Committee Print by the Committee,
the following amendments were considered:

1. An amendment offered by Ms. Moore, no. 1, to strike Subtitle
A, was not agreed to by a record vote of 23 yeas and 29 nays
(Record vote no. FC—-69).
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RECORD VOTE NO. FC—69

Representative Aye Nay Present Representative Aye Nay Present

Mr. Bachus X Mr. Frank (MA) X
Mr. Hensarling X Ms. Waters . X
Mr. King (NY) coeeecveiciiees e X Mrs. Maloney .. X
ME ROYCE ooveeiiieiieies e X Mr. Gutierrez .. X
Mr. Lucas X Ms. Velazquez X
Mr. Paul ...... Mr. Watt X
Mr. Manzullo Mr. Ackerman . X
MEJONES oo s Mr. Sherman ......ccovecees e
Mrs. Biggert ...ooooeveeiveieiiees e Mr. MEEKS ..oovvverecreririeies e
Mr. Gary G. Miller (CA) . Mr. Capuano X
Mrs. Capito ..... Mr. Hinojosa ... X
Mr. Garrett .. Mr. Clay X
Mr. Neugebauer ... veevvees Mrs. McCarthy (NY) ............. X
Mr. MCHENIy ...oovevccvecicies e Mr. Baca ... X
Mr. Campbell .. ME LynCh e e
Mrs. Bachmann Mr. Miller (NC) X
Mr. McCotter ... Mr. David Scott (GA) X
Mr. McCarthy (CA) Mr. Al Green (TX) X
Mr. Pearce ... Mr. Cleaver . X
Mr. Posey ... Ms. Moore ... X
Mr. Fitzpatrick . ME, EHISON v v
Mr. Westmoreland ... v e Mr. Perlmutter X
Mr. Luetkemeyer .....cccecvvees vvvvrseiens X Mr. Donnelly ... X
Mr. Huizenga X Mr. Carson . X
Mr. Duffy ..... X Mr. Himes ... X
Ms. Hayworth X Mr. Peters X
Mr. Renacci . X Mr. Carney .. X
Mr. Hurt . X

Mr. Dold ...... X

Mr. Schweikert X

ME GRAMM s e X

Mr. CansSeCo .....oocevvmereineers v X

Mr. Stivers .. X

Mr. Fincher X

2. An amendment offered by Mr. Frank and Mr. Gutierrez, no.
2, to impose a $30 billion special assessment on certain financial
institutions to be deposited in a Taxpayer Protection and Financial
Stability Fund, was not agreed to by a record vote of 22 yeas and
33 nays (Record vote no. FC-70).

RECORD VOTE NO. FC-70

Representative Aye Nay Present Representative Aye Nay Present
Mr. Bachus . X Mr. Frank (MA) X
Mr. Hensarling X Ms. Waters . X
Mr. King (NY) X Mrs. Maloney X
Mr. Royce ... X Mr. Gutierrez .. X
ME. LUCAS cooeecveveececcieiee e X Ms. Velazquez X
Mr. Paul s e Mr. Watt X
Mr. Manzullo Mr. Ackerman . X
Mr. Jones ..... . Mr. Sherman X
Mrs. Biggert X Mr. Meeks ... X
Mr. Gary G. Miller (CA) X Mr. Capuano X
Mrs. Capito ..... X Mr. Hinojosa ... X
Mr. Garrett .. X Mr. Clay X
Mr. Neugebauer X Mrs. McCarthy (NY) . X
ME. MCHENTY oo ceviriee v Mr. X
Mr. Campbell ....coovovriveiiiies e X ME LYNCR s e
Mrs. Bachmann X Mr. Miller (NC) X
Mr. McCotter ... X Mr. David Scott (GA) X
Mr. McCarthy (CA) X Mr. Al Green (TX) X
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RECORD VOTE NO. FC—70—Continued

Representative Aye Nay Present Representative Aye Nay Present
M. PEArCE ....oovveivvvcriiiieies e X Mr. Cleaver . X
Mr. Posey ... X Ms. Moore ... X
Mr. Fitzpatrick . X Mr. Ellison .. X
Mr. Westmoreland ... v e Mr. Perlmutter ..o v
Mr. Luetkemeyer X Mr. Donnelly ....ocvvvrvveeiiees e
Mr. Huizenga X Mr. Carson . X
Mr. Duffy ..... X Mr. Himes ...
Ms. Hayworth X Mr. Peters
Mr. Renacci . X Mr. Carney .coveveveeveriseiees v
Mr. Hurt .. X
M Dol e e X
Mr. Schweikert ..o s X
Mr. Grimm ... X
Mr. Canseco X
Mr, SHVETS oo e X
Mr. FinCher ....cocovviniies e X

3. An amendment offered by Mrs. Maloney, no. 3, to strike Sub-
title C, was not agreed to by a record vote of 26 yeas and 29 nays
(Record vote no. FC-71).

RECORD VOTE NO. FC-71

Representative Aye Nay Present Representative Aye Nay Present

Mr. Bachus X Mr. Frank (MA) X
Mr. Hensarling X Ms. Waters . X
Mr. King (NY) .. X Mrs. Maloney X
Mr. Royce ... X Mr. Gutierrez .. X
Mr. Lucas X Ms. Velazquez X
Mr. Paul ...... Mr. Watt X
Mr. Manzullo .....oovovevcveiiiees s Mr. Ackerman ... X
M JONES oo e Mr. Sherman .. X
Mrs. Biggert Mr. Meeks ... X
Mr. Gary G. Miller (CA) Mr. Capuano X
Mrs. Capito ....ocoovevriveviiees s Mr. Hinojosa ... X
Mr. Garrett .o e Mr. Clay X
Mr. Neugebauer Mrs. McCarthy (NY) . X
Mr. McHenry ... Mr. Baca ... X
Mr. Campbell .. ME LynCh e e
Mrs. Bachmann Mr. Miller (NC) ... X
Mr. McCotter ... Mr. David Scott (G X
Mr. McCarthy (CA) Mr. Al Green (TX) X
Mr. Pearce ... Mr. Cleaver . X
Mr. Ms. Moore ... X
Mr. Fi . Mr. Ellison .. X
Mr. Westmoreland ... v e Mr. Perimutter X
Mr. Luetkemeyer X Mr. Donnelly X
Mr. HUiZenga ..ccovecvevceicees e X Mr. Carson X
ME DUFFY oo e X Mr. Himes ... X
Ms. Hayworth X Mr. Peters X
Mr. Renacci . X Mr. Carney .. X
M HUIE s e X

ME DOl s e X

Mr. Schweikert X

Mr. Grimm ... X

Mr. Canseco X

Mr. Stivers .. X

Mr. Fincher X

4. An amendment offered by Mr. Frank, no. 4, to fund the Fed-

eral Reserve’s non-monetary policy functions through Congres-
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sional appropriations, was not agreed to by a record vote of 24 yeas
and 33 nays (Record vote no. FC-72).

RECORD VOTE NO. FC-72

Representative Aye Nay Present Representative Aye Nay Present
Mr. Bachus ....cccoovvimiiies e X Mr. Frank (MA) .....cccoovvvnnee. X s
Mr. Hensarling ......cccooevevvees e X Ms. Waters X
Mr. King (NY) X Mrs. Maloney X
Mr. Royce ... X Mr. Gutierrez .. X
Mr. Lucas X Ms. Velazquez X
Mr. Paul .. Mr. Watt X
Mr. Manzullo Mr. Ackerman . X
Mr. Jones ..... . Mr. Sherman X
Mrs. Biggert . X Mr. Meeks ... X
Mr. Gary G. Miller (CA) ......... X Mr. Capuano .. X
Mrs. Capito X Mr. Hingjosa ........ccc.ccvevernee. X
Mr. Garrett .. X Mr. Clay X
Mr. Neugebauer X Mrs. McCarthy (NY) . X
Mr. McHenry ... X Mr. Baca ... X
Mr. Campbell .. X ME LYNCR s e
Mrs. Bachmann X Mr. Miller (NC) X
Mr. McCotter ... X Mr. David Scott (GA) X
Mr. McCarthy (CA) X Mr. Al Green (TX) X
Mr. Pearce ... X Mr. Cleaver ..... X
Mr. Posey ... X Ms. Moore ... X
Mr. Fitzpatrick . . X Mr. Ellison .. X
Mr. Westmoreland X Mr. Perimutter X
Mr. Luetkemeyer .....ccoccevveeee voeveenne X Mr. Donnelly ...cocveeveiieieees v
Mr. HUiZenga ..coovvevverceieees e X Mr. Carson . X
Mr. Duffy ... X Mr. Himes ...
Ms. Hayworth X Mr. Peters
Mr. RENACCH ...oovvereciereicees e X Mr. Carney .c.ocvevecceieeeees v
ME HUIE s e X
Mr. Dold ...... X
Mr. Schweikert X
Mr. Grimm ... X
Mr. Canseco X
Mr. StVErS v X
Mr. FInCRer ....ccvvveveiiies s X

5. Am amendment offered by Mr. Miller of N.C., no. 5, to fund
the Office of the Comptroller of the Currency through Congres-
sional appropriations, was not agreed to by a record vote of 22 yeas
and 35 nays (Record Vote no. FC-73).

RECORD VOTE NO. FC-73

Representative Aye Nay Present Representative Aye Nay Present
Mr. Bachus X Mr. Frank (MA) X
Mr. Hensarling X Ms. Waters . X
Mr. King (NY) oo e X Mrs. Maloney .. X
Mr. Royce ... X Mr. Gutierrez .. X
Mr. Lucas X Ms. Velazquez X
Mr. Paul Mre Watt s e
Mr. Manzullo ... Mr. Ackerman ........cccoueeeen. X
Mr. Jones Mr. Sherman .. X
Mrs. Biggert Mr. Meeks ... X
Mr. Gary G. Miller (CA) Mr. Capuano X
Mrs. Capito ..... Mr. Hinojosa ... X
Mr. Garrett .. Mr. Clay X
Mr. Neugebauer Mrs. McCarthy (NY) . X
Mr. McHenry ... Mr. Baca ... X
Mr. Campbell .. ME LYNCh s e
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RECORD VOTE NO. FC—73—Continued

Representative Aye Nay Present Representative Aye Nay Present
Mrs. Bachmann ... v X Mr. Miller (NC) X
Mr. McCotter ... X Mr. David Scott (GA) X
Mr. McCarthy (CA) woooveveveees e X Mr. Al Green (TX) X
M. PEAICE ..coovvevcvcriiciieees e X Mr. Cleaver . X
Mr. Posey ... X Ms. MOOTE ..ovvererrerrieeirs e
Mr. Fitzpatrick . X Mr. Ellison .. X
Mr. Westmoreland ... X i Mr. Perlmutter ..o v
Mr. Luetkemeyer .. X Mr. Donnelly .....ovvveiveiiicies s
Mr. Huizenga .cooevevvvcvevceeee X Mr. Carson .
Mr. Duffy ..... X Mr. Himes ...
Ms. Hayworth X Mr. Peters
Mr. Renacci . X Mr. Carney ..
Mr. Hurt .. X
Mr. Dold ...... X
Mr. Schweikert X
ME GRMM s e X
Mr. Canseco ......cooeovmvcviees ceverseinns X
Mr. Stivers .. X
Mr. FinCher .....cccoovvinciies e X

6. An amendment offered by Mr. Miller of N.C., no. 8, to estab-
lish a fund, paid for by certain financial institutions, to cover costs
that Fannie Mae and Freddie Mac may incur in connection with
mortgages they own or guarantee and which they purchased from
an “underperforming” servicer, was not agreed to by a record vote
of 21 yeas and 36 nays (Record vote no. FC-74).

RECORD VOTE NO. FC-74

Representative Aye Nay Present Representative Aye Nay Present
Mr. Bachus ....cccoovviniines e X Mr. Frank (MA) X
Mr. Hensarling .cocooecvevciiees e X Ms. Waters X
Mr. King (NY) covveeceieiiees e X Mrs. Maloney .. X
Mr. Royce ... X Mr. Gutierrez .. X
Mr. Lucas X Ms. Velazquez X
ME PaUl s e e Mr. Watt X
Mr. Manzullo ....coovoveiiiniiiies s Mr. Ackerman . X
Mr. Jones ... . Mr. Sherman X
Mrs. Biggert X Mr. Meeks ... X
Mr. Gary G. Miller (CA) X Mr. Capuano . X
Mrs. Capito . X Mr. Hinojosa .........ccc.cvevuvnces X
Mr. Garrett .. X Mr. Clay X
Mr. Neugebauer X Mrs. McCarthy (NY) . X
Mr. McHenry ... X Mr. Baca ... X
Mr. Campbell X M LYNCR e s
Mrs. Bachmann X Mr. Miller (NC X
Mr. McCotter ... X Mr. David Scott (GA) X
Mr. McCarthy (CA) X Mr. Al Green (TX) X
M. PEAICE ..oovvvvvviciieiiieies s X Mr. Cleaver X
ME. POSEY coovveieieeiveriieies e X MS. MOOTE .cvvoeveerieriveriiieies v
Mr. Fitzpatrick . X Mr. Ellison ..
Mr. Westmoreland X Mr. Perimutter
Mr. Luetkemeyer .....cccoevcvvees cevvreeinns X Mr. Donnelly ....ovvvvrvveiiiies s
Mr. HUIZeNEA .ovvevecveicieiee s X Mr. Carson ...ocooeceeeevovecieces v
Mr. Duffy ..... X Mr. Himes ... X
Ms. Hayworth X Mr. Peters X
Mr. Renacci . X Mr. Carney .. X
Mr. Hurt .. X
Mr. Dold ...... X
Mr. Schweikert X
Mr. Grimm X
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RECORD VOTE NO. FC—74—Continued

Representative Aye Nay Present Representative Aye Nay Present
Mr. Canseco ... X
Mr. Stivers .. X
Mr. FinCher .....ocvvviiees e X

7. An amendment offered by Mr. Miller of N.C., no. 12, to define
breaches of representations and warranties made in connection
with the sale of a mortgage asset to Fannie Mae and Freddie Mac
as violations of the False Claims Act, was not agreed to by a record
vote of 26 yeas and 31 nays (Record vote no. FC-75).

RECORD VOTE NO. FC-75

Representative Aye Nay Present Representative Aye Nay Present

Mr. Bachus ....ccoovirmiies s X Mr. Frank (MA) X
Mr. Hensarling X Ms. Waters . X
Mr. King (NY) X Mrs. Maloney X
ME. ROYCE v e X Mr. Gutierrez .. X
L T T X Ms. Velazquez ............ccoo.... X
Mr. Paul ...... Mr. Watt X
Mr. Manzullo Mr. Ackerman . X
Mr. Jones ..... Mr. Sherman X
Mrs. Biggert .o e Mr. Meeks X
Mr. Gary G. Miller (CA) oo e Mr. Capuano .. X
Mrs. Capito ..... . Mr. Hinojosa ... X
Mr. Garrett .. Mr. Clay X
Mr. Neugebauer Mrs. McCarthy (NY) . X
Mr. McHenry ... Mr. Baca ... X
Mr. Campbell .. ME LyNCh e e
Mrs. Bachmann Mr. Miller (NC)

Mr. McCotter ...
Mr. McCarthy (CA)

Mr. David Scott (GA)
Mr. Al Green (TX)

X
X
X
Mr. PEAICE ..oovvvrcveieciiicries e Mr. Cleaver . X
Mr. Posey ... Ms. Moore ... X
Mr. Fitzpatrick . Mr. Ellison .. X
Mr. Westmoreland Mr. Perimutter X
Mr. Luetkemeyer .....ccocvves e Mr. Donnelly ... X
Mr. HUizenga ...coocovvceiines s Mr. Carson . X
Mr. Duffy ..... Mr. Himes ... X
Ms. Hayworth Mr. Peters X
X

Mr. Renacci .
Mr. Hurt ..
Mr. Dold ......
Mr. Schweikert
Mr. Grimm ...
Mr. Canseco ...
Mr. Stivers
Mr. Fincher

Mr. Carney ..

SX DK DK DK 3K 3K 3K DK DK DK DK DK K XK XK 3K 3K DK DK XK XK X XX X X X<

The following amendments were also considered by the Com-
mittee:

1. An amendment offered by Mr. Perlmutter and Mrs. McCarthy,
no. 6, to reauthorize the Export-Import Bank of the United States,
was offered and withdrawn.

2. An amendment offered by Mr. Canseco, no. 7, to repeal Title
I, Subtitle B of the Dodd-Frank Act, which established the Office
of Financial Research, was agreed to by voice vote.

3. An amendment offered by Mr. Miller of N.C., no. 9, to prohibit
mortgage servicers and their affiliates from owning or holding in-
terests in mortgage loans secured by the same property that is sub-
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ject to the mortgage loan serviced by the servicer, was ruled non-
germane.

4. An amendment offered by Mr. Perlmutter, no. 10, to legalize,
license, and regulate Internet gambling, was offered and with-
drawn.

5. An amendment offered by Mr. Miller of N.C., no. 11, to author-
ize the Federal Housing Finance Authority to acquire certain sec-
ond mortgages by right of eminent domain, was offered and with-
drawn.

CONSTITUTIONAL AUTHORITY STATEMENT
SUBTITLE A—ORDERLY LIQUIDATION FUND

Congress has the power to enact this legislation pursuant to the
following: Clause 3 of Section 8 of Article I of the Constitution,
under which Congress has the power to regulate commerce among
the states.

SUBTITLE B—HOME AFFORDABLE MODIFICATION PROGRAM

Congress has the power to enact this legislation pursuant to the
following: Clause 3 of Section 8 of Article I of the Constitution,
under which Congress has the power to regulate commerce among
the states.

SUBTITLE C—BUREAU OF CONSUMER FINANCIAL PROTECTION

Congress has the power to enact this legislation pursuant to the
following: Clause 3 of Section 8 of Article I of the Constitution,
under which Congress has the power to regulate commerce among
the states.

SUBTITLE D—FLOOD INSURANCE REFORM

Congress has the power to enact this legislation pursuant to the
following: Clause 3 of Section 8 of Article I of the Constitution,
under which Congress has the power to regulate commerce among
the states; and Clause 1 of Section 8 of Article I of the Constitu-
tion, under which Congress has the power relating to the general
welfare of the United States.

SUBTITLE E—OFFICE OF FINANCIAL RESEARCH

Congress has the power to enact this legislation pursuant to the
following: Clause 3 of Section 8 of Article I of the Constitution,
under which Congress has the power to regulate commerce among
the states.

COMMITTEE OVERSIGHT FINDINGS

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House
of Representatives, the Committee has held hearings and made
findings that are reflected in this report.
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PERFORMANCE GOALS AND OBJECTIVES
SUBTITLE A—ORDERLY LIQUIDATION FUND

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House
of Representatives, the Committee establishes the following per-
formance related goals and objectives for this legislation:

The objective of this Subtitle is to repeal the Title II of the Dodd-
Frank Act, which would reduce direct spending by $22 billion, ac-
cording to CBO.

SUBTITLE B—HOME AFFORDABLE MODIFICATION PROGRAM

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House
of Representatives, the Committee establishes the following per-
formance related goals and objectives for this legislation:

The objective of this Subtitle is to terminate the authority of the
Treasury Department to provide new assistance to homeowners
under HAMP under Title I of the Emergency Economic Stabiliza-
tion Act (12 U.S.C. 5230), while preserving any assistance already
provided to HAMP participants on a permanent or trial basis. En-
actment of these provisions would reduce direct spending by $2.838
billion over ten years, according to CBO.

SUBTITLE C—BUREAU OF CONSUMER FINANCIAL PROTECTION

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House
of Representatives, the Committee establishes the following per-
formance related goals and objectives for this legislation:

The objective of this Subtitle is to eliminate direct funding of the
CFPB by the Federal Reserve and instead recommend that the
CFPB be subjected to the annual Congressional appropriations
process. The provisions of this Subtitle would also authorize $200
million to be appropriated to fund the CFPB for fiscal years 2012
and 2013, and would repeal the Consumer Financial Protection
Fund and the Consumer Financial Civil Penalty Fund. Enactment
of these provisions would reduce direct spending by $5.387 billion
over ten years, according to CBO.

SUBTITLE D—FLOOD INSURANCE REFORM

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House
of Representatives, the Committee establishes the following per-
formance related goals and objectives for this legislation:

The objective of this Subtitle is to reauthorize the NFIP through
September 30, 2016, and amend the National Flood Insurance Act
to ensure the immediate and near-term fiscal and administrative
health of the NFIP. The provisions of this Subtitle also ensure the
NFIP’s continued viability by encouraging broader participation in
the program, increasing financial accountability, eliminating un-
necessary rate subsidies, and updating the program to meet the
needs of the 21st century. The key provisions of Subtitle D include:
(1) a five-year reauthorization of the NFIP; (2) a three-year delay
in the mandatory purchase requirement for certain properties in
newly designated Special Flood Hazard Areas (SFHAs); (3) a
phase-in of full-risk, actuarial rates for areas newly designated as
Special Flood Hazard; (4) a reinstatement of the Technical Map-
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ping Advisory Council; and (5) an emphasis on greater private sec-
tor participation in providing flood insurance coverage. Enactment
of these provisions would reduce direct spending by $4.9 billion
over ten years, according to CBO.

SUBTITLE E—OFFICE OF FINANCIAL RESEARCH

Pursuant to clause 3(c)(4) of rule XIII of the Rules of the House
of Representatives, the Committee establishes the following per-
formance related goals and objectives for this legislation:

The objective of this Subtitle is to eliminate the OFR, an office
within the Department of the Treasury established by the Dodd-
Frank Act. According to CBO, eliminating the OFR would reduce
direct spending by approximately $270 million over the next ten
years.

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives, the Committee adopts as its own the es-
timate of new budget authority, entitlement authority, or tax ex-
penditures or revenues contained in the cost estimate prepared by
the Director of the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974.

COMMITTEE COST ESTIMATE

The Committee adopts as its own the cost estimate prepared by
the Director of the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974.

CONGRESSIONAL BUDGET OFFICE ESTIMATE

Pursuant to clause 3(¢)(3) of rule XIII of the Rules of the House
of Representatives, the following is the cost estimate provided by
the Congressional Budget Office pursuant to section 402 of the
Congressional Budget Act of 1974:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,
Washington, DC, April 24, 2012.
Hon. SPENCER BACHUS,
Chairman, Committee on Financial Services,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for the Reconciliation Rec-
ommendations of the House Committee on Financial Services.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contact is Daniel Hoople.

Sincerely,
DoucrLAas W. ELMENDORF.

Enclosure.
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Reconciliation recommendations of the House Committee on Finan-
cial Services

Summary: H. Con. Res. 112, the Concurrent Budget Resolution
for fiscal year 2013, as passed by the House of Representatives on
March 29, 2012, instructed several committees of the House to rec-
ommend legislative changes that would reduce deficits over the
2012-2022 period. As part of this process, the House Committee on
Financial Services was instructed to recommend changes to current
law that would reduce the deficit by $29.8 billion for fiscal years
2012 through 2022.

CBO estimates that the reconciliation recommendations ap-
proved by the Committee on Financial Services on April 18, 2012,
would reduce direct spending by $40.9 billion and revenues by
$10.6 billion over the 2012—2022 period, assuming enactment on or
near October 1, 2012. Taken together, CBO estimates that enacting
the recommendations would reduce budget deficits by $30.4 billion
over the 2012-2022 period, assuming enactment on or near October
1, 2012.

In addition, the Chairman of the House Committee on the Budg-
et has directed CBO to prepare estimates assuming a July 1, 2012,
enactment date for this year’s reconciliation proposals. If the legis-
lation were enacted by that earlier date, some of the Financial
Services Committee’s recommendations would result in greater
budgetary savings than those estimated assuming an October 1 en-
actment date. Under the alternative assumption of a July 1 enact-
ment date, CBO estimates that the Financial Services proposals
would reduce deficits by $4.4 billion over the 2012-2013 period and
$31.1 billion over the 2012-2022 period.

The committee’s recommendations would make the following
changes:

e Subtitle A would repeal the authority provided to the Federal
Deposit Insurance Corporation (FDIC) in the Dodd-Frank Wall
Street Reform and Consumer Protection Act (Public Law 111-203)
to liquidate large, systemically important financial companies in
default or in danger of default.

e Subtitle B would terminate the authority of the Secretary of
the Treasury to provide new assistance under the Home Affordable
Modification Program (HAMP).

e Subtitle C would terminate transfers of funds from the Fed-
eral Reserve for expenses of the Bureau of Consumer Financial
Protection (CFPB) and authorize appropriations for the CFPB for
fiscal years 2012 and 2013.

e Subtitle D would reauthorize the National Flood Insurance
Program (NFIP) of the Federal Emergency Management Agency
(FEMA) through 2016 and amend the program to increase pre-
miums charged to certain policyholders.

e Subtitle E would eliminate the Office of Financial Research
(OFR), established in the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act.

In addition to the changes in direct spending and revenues, CBO
estimates that implementing the committee’s recommendations
would cost $766 million over the 2012-2017 period, assuming ap-
propriation of the necessary amounts. That estimate includes fund-
ing for the CFPB, the Financial Stability Oversight Council, and
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flood mapping and mitigation efforts under the National Flood In-
surance Program (NFIP).

The legislation would impose intergovernmental and private-sec-
tor mandates, as defined in the Unfunded Mandates Reform Act
(UMRA), on public and private mortgage lenders. Because the
mandates would require only small changes in existing industry
practice, CBO expects the cost to comply with the mandates would
be small relative to the annual thresholds established in UMRA for
intergovernmental and private-sector mandates ($73 million and
$146 million in 2012, respectively, adjusted annually for inflation).

Estimated cost to the Federal Government: The estimated impact
on direct spending and revenues of the recommendations of the
House Committee on Financial Services is shown in the following
tables. Table 1 summarizes those effects assuming that the com-
mittee recommendations are enacted around October 1, 2012, and
Table 2 displays the budgetary impact assuming those rec-
ommendations are enacted by July 1, 2012. (Potential effects on
discretionary spending are not shown in Tables 1 and 2, but those
effects are mentioned in a footnote in each table.) The spending ef-
fects of this legislation fall within budget functions 370 (commerce
and housing credit) and 450 (community and regional develop-
ment).
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Basis of estimate: For the purposes of this estimate, CBO as-
sumes the recommendations will be enacted on or near October 1,
2012, as shown in Table 1. As directed by the Chairman of the
House Committee on the Budget, CBO has also prepared a set of
estimates based on the assumption that the recommendations are
enacted by July 1, 2012. Those estimates are shown in Table 2.

Changes in direct spending and revenues

Five provisions in the committee’s recommendations would re-
duce direct spending by $40.9 billion over the 2012-2022 period,
assuming enactment around October 1, 2012, and by $42.0 billion
over that period, assuming enactment by July 1, 2012.

Orderly Liquidation Authority. Subtitle A would repeal the
authority of the FDIC to liquidate large, systemically important fi-
nancial companies (excluding insured depository institutions, which
can be resolved using other authorities of the agency) that are in
default or in danger of default.

Under current law, if a financial company is determined to be in
default or in danger of default and if its liquidation under applica-
ble federal and state bankruptcy laws would have a significant im-
pact on the nation’s financial stability, the FDIC may be appointed
as receiver of the failing company. As receiver, the FDIC would lig-
uidate the company in an orderly manner with the goal of mini-
mizing both losses to the receivership and disruption to the finan-
cial system. Any losses incurred by the receivership, including ad-
ministrative costs, would be recouped through proceeds from asset
sales and assessments on large bank holding companies and other
nonbank financial companies supervised by the Federal Reserve.
All of these transactions would be recorded in the federal budget
on a cash basis through the Orderly Liquidation Fund (OLF).

CBO’s most recent baseline estimates for the cash flows of the
OLF project net outlays of more than $30 billion to resolve failing
companies and revenues from assessments of nearly $15 billion
over the 2012-2022 period to begin the recovery of those costs;
under current law, the remainder of the costs would be recovered
after 2022. Those baseline projections reflect expected values of the
estimated net costs of liquidating one or more financial companies
and the subsequent assessments collected to begin to recoup those
costs over that period. CBO expects that the probability that the
federal government would have to liquidate a financial institution
in any given year is relatively small;! however, the potential cash
flows if the orderly liquidation authority is used would probably be
large. As such, actual outlays and revenues will probably vary sig-
nificantly from the above estimates (in fact, in many years, it is
likely that no spending or revenues will be recorded in the budget).

Because CBO assumes some small probability of a large financial
event in every year of the projection period and because the major-
ity of spending for an orderly liquidation would precede the
recoupment of expenses, a snapshot of projected cash flows in any
given 10-year period will reflect net increases in the federal deficit

1CBO does not alter the probabilities used to calculate the expected values based on the cur-
rent or expected future status of the financial system. Recognizing that certain economic and
financial events are inherently unpredictable, those probabilities reflect CBO’s best judgment on
the basis of historical experience and do not vary from year to year.
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under current law. For that reason, the proposed repeal of the or-
derly liquidation authority would result in decreases in the deficit,
on a cash basis, over the same period. (As noted above, the
recoupment of expenses will ultimately equal the expenses, but not
within the 10-year period.)

In addition, any assessments levied under current law to offset
costs of the OLF will become additional business expenses for the
large financial companies required to pay them. Those additional
expenses would result in decreases in taxable income elsewhere in
the economy, which would produce a loss of government revenue
from payroll and income taxes (estimated to vary between 24 per-
cent and 30 percent of the additional expenses during the 2013-
2022 period2). By eliminating the orderly liquidation authority
(and thus, any assessments that would be collected), expected tax-
able incomes of large financial companies would increase, resulting
in additional revenues from payroll and income taxes. (CBO’s esti-
mates do not incorporate any effects of the elimination of the or-
derly liquidation authority on the probability of a financial crisis or
economic slump—both because the agency is unable to assess those
effects, and because standard estimating conventions for legislation
hold aggregate economic conditions unchanged.)

Assuming enactment around October 1, 2012, CBO estimates
that eliminating the FDIC’s orderly liquidation authority would re-
sult in a net decrease in the federal deficit of $22.5 billion over the
2012-2022 period (or $22.6 billion if enacted by July 1, 2012).

Home Affordable Modification Program. Subtitle B of the
committee’s recommendations would terminate the Department of
Treasury’s Home Affordable Modification Program (HAMP) that
aims to help homeowners facing the possibility of foreclosure by
subsidizing loan modifications as well as other foreclosure alter-
natives.

HAMP funds are used to cover costs incurred to modify mort-
gages that are not owned or guaranteed by the government-spon-
sored enterprises (GSEs) Fannie Mae or Freddie Mac. Generally,
the program provides incentive payments to mortgage servicers, in-
vestors, and eligible homeowners to either reduce a homeowner’s
mortgage payment to 31 percent of their monthly income or to sell
their house outside of foreclosure. Through February 29, 2012, ap-
proximately 974,000 mortgages have been modified through
HAMP. Servicers and borrowers currently have until December 31,
2013, to modify mortgages through the program.

CBO estimates that the committee’s recommendation would pre-
vent the Treasury from making payments for approximately
150,000 new modifications of non-GSE mortgages assuming an Oc-
tober 1, 2012, effective date. (The cost of modifications entered into
prior to enactment would continue to be paid by the Treasury.)
Based on data provided by the Office of the Special Inspector Gen-
eral for the Troubled Asset Relief Program, CBO estimates that
such modifications cost about $15,000 on average. As a result, CBO
estimates that the provisions would reduce direct spending by $2.3

2Percentages used to estimate income and payroll tax offsets can be found at: Joint Com-
mittee on Taxation, The Income and Payroll Tax Offset to Changes in Excise Tax Revenues for
2012-2022 (JCX-23-12), March 6, 2012.
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billion over the 2012—2022 period, assuming an October 1, 2012, ef-
fective date (or $2.8 billion assuming enactment by July 1, 2012).

National Flood Insurance Program. Subtitle D would author-
ize the NFIP to enter into and renew flood insurance policies
through fiscal year 2016. The committee’s recommendations also
would make a number of changes that would affect the financial
status of the program, including: increasing premiums for some
subsidized policyholders, offering temporary discounted premiums
for properties that are newly mapped into a flood plain, and requir-
ing the capitalization of a reserve fund for use during higher-than-
average loss years.

The changes made by the bill would improve the financial condi-
tion of the NFIP and reduce its need to borrow from the Treas-
ury—a source of direct spending—by a total of $210 million in 2014
and 2015, CBO estimates. Because the NFIP would continue to op-
erate with insurance premiums that are not sufficient, in the ag-
gregate, to cover all expected costs after the committee’s rec-
ommendations were enacted, CBO estimates that reduced bor-
rowing in 2014 and 2015 would be offset by increased borrowing in
2016 (when we expect the program would exhaust its remaining
borrowing authority under this proposal), resulting in no net effect
on direct spending over the next 10 years.

Section 507(b) of H. Con. Res. 112 requires that CBO estimate
the change in net income to the NFIP if the committee’s rec-
ommendations were enacted. CBO estimates that the proposed
changes in subtitle D would increase net income to the NFIP by
$4.9 billion over the 2012-2022 period (as shown in the memo-
randum to tables 1 and 2), mostly because of increases in pre-
miums for subsidized policyholders (some of which would be re-
tained by private insurers which sell the insurance policies). In-
creased premiums to the program would not result in a net reduc-
tion in CBO’s estimate of the deficit, however, because we expect
that this additional income would be used to fulfill obligations to
policyholders that would otherwise be delayed, resulting in no net
impact on direct spending over the five- and ten-year projection pe-
riods.

Bureau of Consumer Financial Protection. The Dodd-Frank
Wall Street Reform and Consumer Financial Protection Act estab-
lished the Bureau of Consumer Financial Protection (CFPB) to en-
force certain federal laws. The annual operating costs of the CFPB,
an autonomous agency within the Federal Reserve, are paid
through transfers from the earnings of the Federal Reserve and are
recorded as expenditures in the federal budget. Subtitle C would
change that funding mechanism by terminating the transfers from
the Federal Reserve and authorizing the appropriation of $200 mil-
lion for each of fiscal years 2012 and 2013 for the agency’s oper-
ations. CBO estimates that the CFPB will spend $310 million in
fiscal year 2012, and that outlays will average about $545 million
per year over the 2013—2022 period.

CBO estimates that enacting this change to the method of fund-
ing the agency would reduce direct spending by $5.4 billion over
the 2012-2022 period, assuming enactment at any point between
July 1, 2012, and October 1, 2012.
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Office of Financial Research. Subtitle E would eliminate the
Office of Financial Research (OFR), which was established to sup-
port the Financial Stability Oversight Council (FSOC) by collecting
information on financial markets and providing independent re-
search on financial stability issues.

Under current law, the OFR is authorized to collect fees to offset
its expenses, which also include the operating costs of the FSOC
and certain costs incurred by the FDIC to implement the orderly
liquidation authority. Those fees are recorded in the budget as rev-
enues. Subtitle E would terminate the authority to collect those
fees as well as spending for all of the activities associated with the
OFR. Based on information from the OFR, CBO estimates that
spending by the OFR will average about $100 million per year over
the 2013-2022 period, and that fee collections will average about
$72 million per year over the same period, net of effects on payroll
and income taxes.

Thus, enacting this provision would reduce budget deficits by
$255 million over the 2012-2022 period if enacted around October
1, 2012 (or $252 million if enacted by July 1, 2012), CBO estimates.

Spending subject to appropriation

CBO estimates that implementing the committee recommenda-
tions would have a discretionary cost of $766 million over the
2013-2017 period, assuming appropriation of the necessary
amounts, to fund activities of the CFPB and the FSOC, as well as
mapping and mitigation efforts under the NFIP.

Bureau of Consumer Financial Protection. Subtitle C would
change the method for funding the CFPB. Under current law, the
bureau’s operating costs are covered by amounts transferred from
the earnings of the Federal Reserve; the recommendation would
terminate those transfers and authorize the appropriation of $200
million each year for 2012 and 2013.

Based on information from the CFPB as well as historical spend-
ing patterns, CBO estimates that $325 million, an amount similar
to what CBO estimates the agency will spend in 2012, would be
sufficient for the CFPB to execute its statutory oversight and en-
forcement activities in 2013. CBO believes that the agency could
not continue its mission with an appropriation of only $200 million
in 2013, because the committee recommendations would not dimin-
ish the agency’s responsibilities. Therefore, CBO estimates that im-
plementing subtitle C would cost $325 million over the 2013-2017
period, assuming appropriation of the necessary amounts for 2013
and assuming enactment anytime between July 1, 2012, and Octo-
ber 1, 2012.

Financial Stability Oversight Council. Under current law,
the activities of the FSOC are funded through the Office of Finan-
cial Research, which, as noted earlier, would be eliminated under
subtitle E. Based on information from the OFR, CBO estimates
that continuing the activities of the FSOC would cost about $10
million per year. Therefore, implementing subtitle E would cost $49
million over the 2013-2017 period, assuming appropriation of the
necessary amounts and assuming enactment anytime between July
1, 2012, and October 1, 2012.
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Flood Mapping and Mitigation Programs. The committee
recommendations would direct FEMA to implement new standards
for flood insurance rate maps. The agency would have 10 years to
incorporate the new standards, subject to the availability of appro-
priated funds. Based on the costs of FEMA’s current map mod-
ernization program and the estimated costs of new updates, CBO
estimates that implementing this provision would cost $254 million
over the next five years.

Subtitle D also would authorize the appropriation of $40 million
a year above amounts already authorized in current law for grants
to mitigate future flood damages. Such amounts would come from
the National Flood Insurance Fund, but would be subject to future
appropriation actions. Based on historical expenditure patterns of
FEMA’s flood mitigation programs, CBO estimates that imple-
menting this provision would cost $138 million over the next five
years.

Intergovernmental and private-sector impact: The legislation
would impose intergovernmental and private-sector mandates, as
defined in UMRA, on public and private mortgage lenders. Because
the mandates would require only small changes in existing indus-
try practice, CBO expects that the cost to comply with the man-
dates would be small relative to the annual thresholds established
in UMRA for intergovernmental and private-sector mandates ($73
million and $146 million in 2012, respectively, adjusted annually
for inflation).

Flood insurance

Current law prohibits lenders from making loans for real estate
in areas at high risk for flood damage unless the property is cov-
ered by flood insurance. This bill would require lenders to accept
flood insurance from a private company if the policy fulfills all fed-
eral requirements for flood insurance. Under current law, lenders
also are required to purchase flood insurance on behalf of the
homeowner if, at any time during the life of a loan, they determine
that a homeowner does not have a current policy in place. The bill
would require lenders to terminate those policies within 30 days of
being notified that the homeowner has purchased another policy.
Lenders also would have to refund any premium payments and
fees made by the homeowner for the time when both policies were
in effect. Based on information from industry sources and on cur-
rent industry practice, CBO estimates that the cost to public and
grivateumortgage lenders of complying with those mandates would

e small.

Disclosure requirements

Current law requires mortgage lenders that make federally re-
lated mortgages (as defined in 12 U.S.C. 2602) to provide a good-
faith estimate of the amount or range of charges the borrower is
likely to incur for specific settlement services. The bill would re-
quire those lenders to include specific information about the avail-
ability of flood insurance in each good-faith estimate. The mandate
would require small changes in existing disclosure requirements.
Consequently, CBO estimates that the cost of the mandate to pub-
lic and private mortgage lenders would be small.
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Other impacts

State, local, and tribal governments would benefit if funds au-
thorized to be appropriated for mitigation and outreach activities
related to flood hazards were made available. Any costs to those
gov?rnments, including matching funds, would be incurred volun-
tarily.

Previous CBO estimates: On March 11, 2011, CBO transmitted
a cost estimate for H.R. 839, the HAMP Termination Act of 2011,
as ordered reported by the House Committee on Financial Services
on March 9, 2011. Differences in the estimated costs of subtitle B
and H.R. 839 reflect differences in effective dates and administra-
tive changes that have been made to the HAMP programs.

On June 8, 2011, CBO transmitted a cost estimate for H.R. 1309,
the Flood Insurance Reform Modernization Act, as ordered reported
by the House Committee on Financial Services on May 13, 2011.
Differences in the estimated costs of subtitle D and H.R. 1309 re-
flect differences in the effective dates as well as the requirement
that the NFIP establish a reserve fund, which was included in the
recommendation, but not in the committee-reported version of H.R.
1309.

Estimate prepared by: Federal Costs: Orderly Liquidation Au-
thority and the NFIP: Daniel Hoople; Bureau of Consumer Finan-
cial Protection and Office of Financial Research: Susan Willie;
Home Affordable Modification Program: Chad Chirico.

Impact on State, local, and tribal governments: Elizabeth Cove
Delisle and Melissa Merrell.

Impact on the private sector: Vi Nguyen and Paige Piper/Bach.

Estimate approved by: Theresa Gullo, Deputy Assistant Director
for Budget Analysis.

FEDERAL MANDATES STATEMENT

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office
pursuant to section 423 of the Unfunded Mandates Reform Act.

ADVISORY COMMITTEE STATEMENT
SUBTITLE A—ORDERLY LIQUIDATION FUND

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this Subtitle.

SUBTITLE B—HOME AFFORDABLE MODIFICATION PROGRAM

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this Subtitle.

SUBTITLE C—BUREAU OF CONSUMER FINANCIAL PROTECTION

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this Subtitle.

SUBTITLE D—FLOOD INSURANCE REFORM

Section 346 of Subtitle D creates a new Technical Mapping Advi-
sory Council within the meaning of section 5(b) of the Federal Ad-
visory Committee Act.
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SUBTITLE E—OFFICE OF FINANCIAL RESEARCH

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this Subtitle.

APPLICABILITY TO LEGISLATIVE BRANCH
SUBTITLE A—ORDERLY LIQUIDATION FUND

The Committee finds that Subtitle A does not relate to the terms
and conditions of employment or access to public services or accom-
modations within the meaning of the section 102(b)(3) of the Con-
gressional Accountability Act.

SUBTITLE B—HOME AFFORDABLE MODIFICATION PROGRAM

The Committee finds that Subtitle B does not relate to the terms
and conditions of employment or access to public services or accom-
modations within the meaning of the section 102(b)(3) of the Con-
gressional Accountability Act.

SUBTITLE C—BUREAU OF CONSUMER FINANCIAL PROTECTION

The Committee finds that Subtitle C does not relate to the terms
and conditions of employment or access to public services or accom-
modations within the meaning of the section 102(b)(3) of the Con-
gressional Accountability Act.

SUBTITLE D—FLOOD INSURANCE REFORM

The Committee finds that Subtitle D does not relate to the terms
and conditions of employment or access to public services or accom-
modations within the meaning of the section 102(b)(3) of the Con-
gressional Accountability Act.

SUBTITLE E—OFFICE OF FINANCIAL RESEARCH

The Committee finds that Subtitle E does not relate to the terms
and conditions of employment or access to public services or accom-
modations within the meaning of the section 102(b)(3) of the Con-
gressional Accountability Act.

EARMARK IDENTIFICATION
SUBTITLE A—ORDERLY LIQUIDATION FUND

Subtitle A does not contain any congressional earmarks, limited
tax benefits, or limited tariff benefits as defined in clause 9 of rule
XXI.

SUBTITLE B—HOME AFFORDABLE MODIFICATION PROGRAM

Subtitle B does not contain any congressional earmarks, limited
tax benefits, or limited tariff benefits as defined in clause 9 of rule
XXI.

SUBTITLE C—BUREAU OF CONSUMER FINANCIAL PROTECTION

Subtitle C does not contain any congressional earmarks, limited
tax benefits, or limited tariff benefits as defined in clause 9 of rule

XXI.
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SUBTITLE D—FLOOD INSURANCE REFORM

Subtitle D does not contain any congressional earmarks, limited
tax benefits, or limited tariff benefits as defined in clause 9 of rule
XXI.

SUBTITLE E—OFFICE OF FINANCIAL RESEARCH

Subtitle E does not contain any congressional earmarks, limited
tax benefits, or limited tariff benefits as defined in clause 9 of rule
XXI.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION
SUBTITLE A—ORDERLY LIQUIDATION FUND

Section 311. Repeal of Liquidation Authority

Section 311 repeals Title II of the Dodd-Frank Act, and makes
conforming amendments to the Dodd-Frank Act and the Federal
Deposit Insurance Act.

SUBTITLE B—HOME AFFORDABLE MODIFICATION PROGRAM

Section 321. Short title

This section establishes the short title of the Subtitle, the “The
HAMP Termination Act of 2012.”

Section 322. Congressional findings

This section sets forth several Congressional findings regarding
HAMP, including the purpose of the program, the number of active
permanent mortgage modifications made under the program, the
harms sustained by homeowners as a result of HAMP modification
cancellations, the cost of the program, and the savings that will be
achieved by terminating the program.

Section 323. Termination of authority

This section amends Section 120 of the Emergency Economic Sta-
bilization Act of 2008 to terminate the authority of the Treasury
Department to provide new assistance to homeowners under the
HAMP. It also preserves the Treasury Department’s authority to
continue to provide assistance to homeowners who have already
been extended an offer to participate in HAMP on a permanent or
trial basis.

Further, this section directs the Treasury Secretary to conduct a
study to determine the extent to which “covered homeowners” use
HAMP. “Covered homeowners” are defined as individuals who are
active duty members of the U.S. armed forces and their spouses or
parents, veterans of the U.S. armed forces, and individuals eligible
to receive a Gold Star lapel button under 10 U.S.C. 1126 as the
widow, parent, or next of kin of a fallen member of the U.S. armed
forces. The Treasury Secretary is then required to report to Con-
gress on the study and to identify any best practices that could be
applied to existing mortgage assistance programs available to cov-
ered homeowners within 90 days of enactment of this Subtitle.

Finally, this section requires the Treasury Secretary to publish
in a prominent location on the Treasury Department’s website, in



185

a noticeable font, a statement that HAMP has been terminated and
inviting borrowers who are having trouble paying their mortgages
and who need help in communicating with their lenders or
servicers to contact their Member of Congress for assistance in
reaching the lender or servicer for the purpose of negotiating or ac-
quiring a loan modification.

Section 324. Sense of Congress

This section establishes the sense of Congress that banks should
be encouraged to work with homeowners to provide loan modifica-
tions to those that are eligible, as well as to work and to assist
homeowners and prospective homeowners with foreclosure preven-
tion programs and information on loan modifications.

SUBTITLE C—BUREAU OF CONSUMER FINANCIAL PROTECTION

Section 331. Bringing the Bureau of Consumer Financial Protection
into the regular appropriations process

Section 331 amends Section 1017 of the Dodd-Frank Act by ter-
minating the CFPB’s authority to determine its own budget and
draw that amount from the Federal Reserve System. This section
authorizes $200 million in appropriations to fund the CFPB for fis-
cal years 2012 and 2013. This section also eliminates the Consumer
Financial Protection Fund and the Consumer Financial Civil Pen-
alty Fund.

SUBTITLE D—FLOOD INSURANCE REFORM

Section 341. Short title and Table of Contents

This section establishes the short title of the Subtitle, the “Flood
Insurance Reform Act of 2012.”

Section 342. Extensions

This section reauthorizes the NFIP and its financing through
September 30, 2016.

Section 343. Mandatory purchase

Temporary Mandatory Purchase Suspensions—Under the
NFIP, federally regulated lenders are obligated to require flood in-
surance on any mortgage issued or guaranteed by the federal gov-
ernment in a Special Flood Hazard Area in a community that par-
ticipates in the NFIP. This section allows the mandatory purchase
requirement to be suspended on a community-by-community basis
for one year at the request of a local governing authority if FEMA
finds at least one of the following conditions apply to the commu-
nity: (1) it has never been mapped as a high-risk area; (2) it is tak-
ing specific steps to rebuild or repair a dam or levee that has been
decertified and is making adequate progress in securing financial
commitments and completing that work; or (3) it has filed a formal
appeal of the accuracy of a dam or levee decertification or flood risk
map revision. This suspension could be extended for a maximum of
two additional one-year periods (for a total of three years) for all
qualifying communities at FEMA’s discretion. For certain quali-
fying communities determined by FEMA to be making more than
adequate progress in the construction of their flood protection sys-
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tems, FEMA may, at its discretion, further extend the suspension
of the mandatory purchase requirement for existing mortgages for
a maximum of two additional one-year periods (for a total of five
years).

Termination of Force-Placed Insurance—Mortgage lenders
and servicers must terminate any force-placed insurance and re-
fund any premiums paid for coverage overlap periods once property
owners have obtained their required flood insurance.

Equal Treatment of Private Flood Insurance—To encourage
greater private sector participation, this section requires lenders to
accept non-NFIP backed flood insurance coverage provided by a
private entity if that coverage meets the same requirements as
NFIP-backed flood insurance.

Section 344. Reforms of coverage terms

Minimum Deductibles—Minimum deductibles are set at
$1,000 for properties with full-risk rates and at $2,000 for prop-
erties with discounted rates.

Maximum Coverage Limits—Limits would be indexed for in-
flation, starting in 2012.

Optional Coverage for Additional Living Expenses/Busi-
ness Interruption (ALE/BI)—FEMA would be authorized to offer
optional coverage for additional living expenses ($5,000 maximum)
and coverage for the interruption of business operations ($20,000
maximum) if FEMA: (1) charges full-risk rates for such coverage;
(2) finds that a competitive private market for such coverage does
not exist; and (3) certifies that the NFIP can offer such coverage
without borrowing additional funds from the Treasury.

Installment Payments—Policyholders would be allowed to pay
their premiums for one-year policies in installments.

Flood in Progress Protections—New policyholders would not
have their coverage limited by a FEMA-determined flood-in-
progress exclusion if they have not sustained any actual damage or
loss to their property within the initial 30-day waiting period re-
quired under a standard flood insurance policy before flood cov-
erage can go into effect.

Section 345. Reforms of premium rates

Annual Limit on Premium Rate Increases—The annual cap
on premium rate increases would be increased from 10 percent to
20 percent.

Five Year Phase-in of Full-Risk Rates for Newly-Mapped
Areas—For primary residence properties mapped into a mandatory
purchase area, initial rates would be set at 20 percent of full-risk
rates and increase by 20 percent each year for four years there-
after.

Full-Risk Rates for Certain Subsidized Properties—Full ac-
tuarial rates would be phased-in for roughly 350,000 properties
currently receiving NFIP subsidies including: commercial prop-
erties, second and vacation homes, homes sold to new owners,
homes substantially damaged or improved, Severe Repetitive Loss
Properties (SRLPs) with multiple flood claims, and property owners
who allowed their policies to lapse by choice.
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Use of State and Local Funding Considerations in Setting
Flood Rates—FEMA would be required to update its standards
for evaluating eligibility for special flood insurance rates by consid-
ering several factors, including state and local funding of flood con-
trol projects and other flood control reconstruction and improve-
ment projects.

Section 346. Technical Mapping Advisory Council

This section establishes a new Technical Mapping Advisory
Council made up of federal, state, and local experts, with an ade-
quate number of representatives from states at a high-risk for
flooding, to review flood hazard risk mapping standards and pro-
pose new mapping standards to FEMA. The Council has 12 months
to develop and submit to FEMA and Congress its proposed new
mapping standards, during which time FEMA is prohibited from
making effective any new or updated flood insurance rate maps
based on its current mapping standards.

Section 347. FEMA incorporation of New Mapping Protocols

This section requires FEMA to update its flood maps according
to the Technical Mapping Advisory Council’s recommendations
within six months of receiving those recommendations, or report to
Congress why it rejected them.

Section 348. Treatment of levees

This section prohibits FEMA from issuing or updating flood in-
surance maps that do not factor in the actual protection afforded
by existing levees regardless of their FEMA accreditation status
(i.e., FEMA’s maps must award partial credit to existing dams and
levees).

Section 349. Privatization initiatives

This section requires FEMA and the GAO to report on various
privatization initiatives, including options to begin privatizing the
NFIP over time; determining the capacity of private insurers, rein-
surers, and financial markets to underwrite NFIP flood risk; and
assessing new ways to strengthen the NFIP’s ability to pay claims
without having to borrow from the Treasury.

Section 350. FEMA annual report on insurance program

This section requires FEMA to report annually to Congress on
the status of the NFIP with detailed information about the finan-
cial status of the program.

Section 351. Mitigation assistance

This section amends the current planning assistance grants pro-
gram to authorize $90 million in financial assistance for FEMA to
(1) make assistance grants available to states and communities for
flood mitigation activities, particularly activities that reduce flood
damage to severe repetitive loss structures; and (2) make direct
grants available to property owners for flood mitigation activities.
To become eligible for mitigation assistance, states must develop a
new multi-hazard mitigation plan that examines the reduction of
flood losses, including the demolition and rebuilding of properties,
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and requires states and communities to use mitigation assistance
in a manner that is consistent with activities outlined in their miti-
gation plan. In awarding grants, FEMA may approve only mitiga-
tion activities that it determines are technically feasible, cost-effec-
tive and represent savings to the NFIP, with a priority given to
mitigation activities that will result in savings for the NFIP.

Section 352. Notification to homeowners regarding mandatory pur-
chase requirement applicability and rate phase-ins

This section establishes an annual notification process to inform
individuals who reside in an area having special flood hazards that
they are subject to the mandatory purchase requirement and pro-
vide estimates of what other homeowners in similar areas pay for
their flood insurance.

Section 353. Notification of Congress regarding the establishment of
flood map changes

This section requires FEMA to notify Members of the House and
Senate whose districts or states are affected when it changes or up-
dates floodplain areas or flood risk zones.

Section 354. Notification and appeals process for map changes
based on flood elevations

This section requires FEMA, when establishing new flood maps
based on elevation, to provide written notification by first class
mail of the proposed change and the appeals process to each ef-
fected property owner with, copies of the new maps to the chief ex-
ecutive officer of each community affected, and to publish notice of
the proposed change and the appeals process in the Federal Reg-
ister and a prominent local newspaper.

Section 355. Notification to tenants of the availability of contents in-
surance

This section requires FEMA to develop a notice to landlords to
inform tenants if they live in an area having special flood hazards
and details about NFIP insurance for the contents of their apart-
ment.

Section 356. Notification to policy holders regarding direct manage-
ment of policy by FEMA

This section requires FEMA to annually notify all holders of poli-
cies transferred to the NFIP Direct program of their options to pur-
chase flood insurance directly from another WYO insurance com-

pany.

Section 357—Notice of the availability of flood insurance and es-
crow in RESPA good faith estimate

This section amends the Real Estate Settlement Procedures Act
(RESPA) to disclose as part of RESPA’s good faith estimate that
flood insurance is generally available from the NFIP for all homes,
and that the escrowing of flood insurance payments is required for
many loans and may be an option available under other loans.
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Section 358—Reimbursement for costs incurred by homeowners and
communities obtaining letters of map amendment or revision

This section allows homeowners or communities to be reimbursed
for certain costs associated with a successful challenge to a bona
fide mapping error made by FEMA resulting in a Letter of Map
Amendment (LOMA) or Letter of Map Revision (LOMR), not in-
cluding legal fees.

Section 359—FEnhanced communication to communities with non-
updated flood maps

This section requires FEMA, when establishing new flood maps,
to communicate with communities whose flood insurance rate maps
that have not been updated in 20 or more years to help resolve out-
standing flooding issues, provide technical assistance, and dissemi-
nate information to reduce the prevalence of outdated maps in
flood-prone areas.

Section 360—Notification to residents newly included in flood haz-
ard areas

This section requires FEMA to provide to each property owner
newly mapped into a special flood hazard area with a copy of the
revised or updated flood insurance map that affects that owner’s
property, as well as the appeals process to challenge that mapping
determination.

Section 361—Treatment of swimming pool enclosures outside of
hurricane season

This section allows certain properties with swimming pools that
are enclosed with non-supporting breakaway walls outside of hurri-
cane season (November 20 through June 1) to be eligible for par-
ticipation in the NFIP.

Section 362—Information regarding multiple perils claims

This section allows NFIP policyholders who also have non-NFIP
wind or other homeowners insurance coverage and sustain damage
to property covered under both policies to request the damage esti-
mate, proofs of loss, and any expert or engineering reports used to
determine the cause of the damage from FEMA and their NFIP-
participating WYO insurance company.

Section 363—FEMA authority to reject the transfer of policies to
NFIP direct

This section authorizes FEMA to refuse to accept the future
transfer of any flood insurance policies from a WYO company to its
NFIP Direct policy servicing program.

Section 364—Media notification of proposed map changes and ex-
tended appeals process

This section requires FEMA to notify local television and radio
stations of proposed changes to flood maps. This section also re-
quires FEMA to grant property owners a 90-day extension of the
existing appeals process period if their community certifies to
FEMA that there are affected property owners who were unaware
of the expiration of the appeals process period and that the commu-
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nity will use that 90-day period to inform affected property owners
about the availability of the appeals process.

Section 365—Establishment of a Reserve Fund for the NFIP

This section establishes a National Flood Insurance Reserve
Fund within the Treasury Department where the NFIP would be
required to maintain a reserve ratio balance of at least 1 percent
of the sum of the total potential loss exposure of all outstanding
flood insurance policies in force the prior fiscal year. FEMA is au-
thorized to establish and adjust the amount of aggregate annual in-
surance premiums it collects to maintain or achieve that reserve
ratio. Starting in 2012, FEMA would be required to transfer to the
Fund at least 7.5 percent of the amount needed to achieve its 1
percent reserve ratio balance each year until the full 1 percent re-
serve ratio is achieved. FEMA would also be required to submit a
report to Congress for any year in which it cannot achieve a 1 per-
cent reserve ratio.

Section 366—CDBG eligibility for flood insurance outreach activi-
ties and community building code administration grants

This section allows communities to use Community Development
Block Grant (CDBG) funds for local building code enforcement, as
long as local matching funds are provided. It also allows CDBG
funds to be used by local governments for flood risk outreach and
education activities.

Section 367—Technical corrections

This section makes a technical correction to the underlying Na-
tional Flood Insurance Act of 1968 and the Flood Disaster Protec-
tion Act of 1973 to update references in those statutes to the head
of FEMA as its “Administrator” rather than its “Director.”

Section 368—Requiring competition for NFIP policies

To address the rapid increase in the number of policies adminis-
tered under FEMA’s NFIP Direct policy servicing program, FEMA
would be required to report to Congress within 90 days on the pro-
cedures and policies it can implement to limit the size of NFIP Di-
rect to no more than 10 percent of all flood insurance policies, and
then implement those size reduction procedures and policies—with-
out preventing agents handling policies transitioned out of the
NFIP Direct from continuing to sell or service those policies—with-
in one year of issuing that report.

Section 369—Studies of voluntary community-based flood insurance
options
This section directs FEMA and GAO to conduct a study to assess
options, methods, and strategies for offering voluntary community-
based flood insurance policies, and to report their findings to Con-
gress within 18 months of enactment of this subtitle.

Section 370—Report on inclusion of building codes in floodplain
management criteria

This section directs FEMA to study the impact, effectiveness, and
feasibility of including widely used and nationally recognized build-
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ing codes as part of its floodplain management criteria, and report
its findings to Congress within 6 months of enactment of this sub-
title.

Section 371—Study on graduated risk

This section requires the National Academy of Sciences to study
methods for understanding graduated risk for properties and resi-
dential and commercial structures behind levees and report its
findings to Congress within one year of enactment of this subtitle.

Section 372—Report on flood-in-progress determination

This section directs FEMA to review its processes and procedures
for issuing a flood-in-progress determination and providing public
notification of that determination, and report the results of that re-
view to Congress within 6 months of enactment of this subtitle.

Section 373—Study on Repaying flood insurance debt

This section requires FEMA to report to Congress within 6
months of enactment of this subtitle on its plan to repay all out-
standing sums previously borrowed from the Treasury, with inter-
est, over the next 10 years.

Section 374—No cause of action

This section specifies that no cause of action against the federal
government exists for failure to comply with any notification re-
quirement under this Act.

Section 375—State and local requests for the Corps of Engineers to
evaluate Corps-constructed levees

This section permits state and local governments to request the
Army Corps of Engineers to evaluate their locally-operated levee
systems, provided that the levee was constructed by the Corps and
that the requesting state or local government agrees to fully reim-
burse the Corps for all costs associated with the evaluation.

SUBTITLE E—OFFICE OF FINANCIAL RESEARCH

Section 381. Repeal of the Office of Financial Research

Section 381 repeals Title I, Subtitle B of the Dodd-Frank Act,
which establishes the OFR as an office within the Department of
the Treasury.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3(e) of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as reported, are shown as follows (existing law proposed to be omit-
ted is enclosed in black brackets, new matter is printed in italic,
existing law in which no change is proposed is shown in roman):

DODD-FRANK WALL STREET REFORM AND CONSUMER
PROTECTION ACT

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) ok ok
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(b) TABLE OF CONTENTS.—The table of contents for this Act is as
follows:

Sec. 1. Short title; table of contents.

TITLE I—FINANCIAL STABILITY

Ed S k * * k &

SUBTITLE A—FINANCIAL STABILITY OVERSIGHT COUNCIL

[Sec. 118. Council funding.]

[SUBTITLE B—OFFICE OF FINANCIAL RESEARCH

[Sec. 151. Definitions.

[Sec. 152. Office of Financial Research established.

[Sec. 153. Purpose and duties of the Office.

[Sec. 154. Organizational structure; responsibilities of primary programmatic units.
[Sec. 155. Funding.

[Sec. 156. Transition oversight.]

[TITLE II—ORDERLY LIQUIDATION AUTHORITY

[Sec. 201. Definitions.

[Sec. 202. Judicial review.

[Sec. 203. Systemic risk determination.

[Sec. 204. Orderly liquidation of covered financial companies.

[Sec. 205. Orderly liquidation of covered brokers and dealers.

[Sec. 206. Mandatory terms and conditions for all orderly liquidation actions.

[Sec. 207. Directors not liable for acquiescing in appointment of receiver.

[Sec. 208. Dismissal and exclusion of other actions.

[Sec. 209. Rulemaking; non-conflicting law.

[Sec. 210. Powers and duties of the Corporation.

[Sec. 211. Miscellaneous provisions.

[Sec. 212. Prohibition of circumvention and prevention of conflicts of interest.

[Sec. 213. Ban on certain activities by senior executives and directors.

[Sec. 214. Prohibition on taxpayer funding.

[Sec. 215. Study on secured creditor haircuts.

[Sec. 216. Study on bankruptcy process for financial and nonbank financial institu-
tions

[Sec. 217. Study on international coordination relating to bankruptcy process for
nonbank financial institutions]

TITLE I—FINANCIAL STABILITY

SEC. 102. DEFINITIONS.

(a) IN GENERAL.—For purposes of this title, unless the context
otherwise requires, the following definitions shall apply:

* * & * * * *

[(5) OFFICE OF FINANCIAL RESEARCH.—The term “Office of

Financial Research” means the office established under section
152.1

* * * * * * *
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Subtitle A—Financial Stability Oversight
Council

SEC. 111. FINANCIAL STABILITY OVERSIGHT COUNCIL ESTABLISHED.
(a) kock ok
(b) MEMBERSHIP.—The Council shall consist of the following
members:

(2) NONVOTING MEMBERS.—The nonvoting members, who
shall serve in an advisory capacity as a nonvoting member of
the Council, shall be—

[(A) the Director of the Office of Financial Research;]

[(B)] (A) the Director of the Federal Insurance Office;

[(C)] (B) a State insurance commissioner, to be des-
ignated by a selection process determined by the State in-
surance commissioners;

[(D)] (C) a State banking supervisor, to be designated
by a selection process determined by the State banking su-
pervisors; and

[(E)] (D) a State securities commissioner (or an officer
performing like functions), to be designated by a selection
process determined by such State securities commis-
sioners.

* * * * * * *

(c) TERMS; VACANCY.—

(1) TERMS.—The independent member of the Council shall
serve for a term of 6 years, and each nonvoting member de-
scribed in [subparagraphs (C), (D), and (E)] subparagraphs
(B), (C), and (D) of subsection (b)(2) shall serve for a term of
2 years.

* * * * * * *

SEC. 112. COUNCIL AUTHORITY.
(a) PURPOSES AND DUTIES OF THE COUNCIL.—
(1) * * *
(2) DuTiEs.—The Council shall, in accordance with this
title—

(A) collect information from member agencies, other Fed-
eral and State financial regulatory agencies, the Federal
Insurance Office and, if necessary to assess risks to the
United States financial system, [direct the Office of Finan-
cial Research to] collect information from bank holding
companies and nonbank financial companies;

[(B) provide direction to, and request data and analyses
from, the Office of Financial Research to support the work
of the Council;]

[(C)] (B) monitor the financial services marketplace in
order to identify potential threats to the financial stability
of the United States;

[(D)] (C) to monitor domestic and international financial
regulatory proposals and developments, including insur-
ance and accounting issues, and to advise Congress and
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make recommendations in such areas that will enhance
the integrity, efficiency, competitiveness, and stability of
the U.S. financial markets;

L(E)] (D) facilitate information sharing and coordination
among the member agencies and other Federal and State
agencies regarding domestic financial services policy devel-
opment, rulemaking, examinations, reporting require-
ments, and enforcement actions;

[(F)] (E) recommend to the member agencies general su-
pervisory priorities and principles reflecting the outcome of
discussions among the member agencies;

[(G)] (F) identify gaps in regulation that could pose
risks to the financial stability of the United States;

[(H)] (G) require supervision by the Board of Governors
for nonbank financial companies that may pose risks to
the financial stability of the United States in the event of
their material financial distress or failure, or because of
their activities pursuant to section 113;

[(D] (H) make recommendations to the Board of Gov-
ernors concerning the establishment of heightened pruden-
tial standards for risk-based capital, leverage, liquidity,
contingent capital, resolution plans and credit exposure re-
ports, concentration limits, enhanced public disclosures,
and overall risk management for nonbank financial compa-
nies and large, interconnected bank holding companies su-
pervised by the Board of Governors;

[(D] (D identify systemically important financial market
utilities and payment, clearing, and settlement activities
(as that term 1s defined in title VIII);

[(K)] (J) make recommendations to primary financial
regulatory agencies to apply new or heightened standards
and safeguards for financial activities or practices that
could create or increase risks of significant liquidity, cred-
it, or other problems spreading among bank holding com-
panies, nonbank financial companies, and United States fi-
nancial markets;

[(L)] (K) review and, as appropriate, may submit com-
ments to the Commission and any standard-setting body
with respect to an existing or proposed accounting prin-
ciple, standard, or procedure;

L(M)] (L) provide a forum for—

%k % *k £ %k % *
[(N)] (M) annually report to and testify before Congress
%k % * £ %k % *

(d) AUTHORITY TO OBTAIN INFORMATION.—

(1) IN GENERAL.—The Council may receive, and may request
the submission of, any data or information from [the Office of
Financial Research, member agencies, and]l member agencies
and the Federal Insurance Office, as necessary—
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* * & & * * &

(2) SUBMISSIONS BY THE OFFICE AND MEMBER AGENCIES.—
Notwithstanding any other provision of law, [the Office of Fi-
nancial Research, any member agency, and] any member agen-
¢y and the Federal Insurance Office, are authorized to submit
information to the Council.

(3) FINANCIAL DATA COLLECTION.—

(A) IN GENERAL.—The Council [, acting through the Of-
fice of Financial Research,] may require the submission of
periodic and other reports from any nonbank financial
company or bank holding company for the purpose of as-
sessing the extent to which a financial activity or financial
market in which the nonbank financial company or bank
holding company participates, or the nonbank financial
company or bank holding company itself, poses a threat to
the financial stability of the United States.

(B) MITIGATION OF REPORT BURDEN.—Before requiring
the submission of reports from any nonbank financial com-
pany or bank holding company that is regulated by a
member agency or any primary financial regulatory agen-
cy, the Councill, acting through the Office of Financial Re-
search,] shall coordinate with such agencies and shall,
whenever possible, rely on information available from [the
Office of Financial Research or] such agencies.

(C) MITIGATION IN CASE OF FOREIGN FINANCIAL COMPA-
NIES.—Before requiring the submission of reports from a
company that is a foreign nonbank financial company or
foreign-based bank holding company, the Council shalll,
acting through the Office of Financial Research,] to the ex-
tent appropriate, consult with the appropriate foreign reg-
ulator of such company and, whenever possible, rely on in-
formation already being collected by such foreign regu-
lator, with English translation.

* * *k & * * *k

(5) CONFIDENTIALITY.—

(A) IN GENERAL.—The Council[, the Office of Financial
Research,] and the other member agencies shall maintain
the confidentiality of any data, information, and reports
submitted under this title.

* * *k & * * *k

SEC. 116. REPORTS.

(a) IN GENERAL.—Subject to subsection (b), the Councill, acting
through the Office of Financial Research,] may require a bank
holding company with total consolidated assets of $50,000,000,000
or greater or a nonbank financial company supervised by the Board
of Governors, and any subsidiary thereof, to submit certified re-
ports to kf}ke}; tile Council informed as to—

(1

Ed * * ES Ed * *
(b) USE OF EXISTING REPORTS.—
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(1) IN GENERAL.—For purposes of compliance with subsection
(a), the Councill, acting through the Office of Financial Re-
search,] shall, to the fullest extent possible, use—

* * *k & * * *k

[SEC. 118. COUNCIL FUNDING.
[Any expenses of the Council shall be treated as expenses of, and
paid by, the Office of Financial Research.]

* * & * * * *

[Subtitle B—Office of Financial Research

[SEC. 151. DEFINITIONS.
[For purposes of this subtitle—

[(1) the terms “Office” and “Director” mean the Office of Fi-
nancial Research established under this subtitle and the Direc-
tor thereof, respectively;

[(2) the term “financial company” has the same meaning as
in title II, and includes an insured depository institution and
an insurance company;

[(3) the term “Data Center” means the data center estab-
lished under section 154;

[(4) the term “Research and Analysis Center” means the re-
search and analysis center established under section 154;

[(5) the term “financial transaction data” means the struc-
ture and legal description of a financial contract, with suffi-
cient detail to describe the rights and obligations between
counterparties and make possible an independent valuation;

[(6) the term “position data”—

[(A) means data on financial assets or liabilities held on
the balance sheet of a financial company, where positions
are created or changed by the execution of a financial
transaction; and

[(B) includes information that identifies counterparties,
the valuation by the financial company of the position, and
information that makes possible an independent valuation
of the position;

[(7) the term “financial contract” means a legally binding
agreement between 2 or more counterparties, describing rights
and obligations relating to the future delivery of items of in-
trinsic or extrinsic value among the counterparties; and

[(8) the term “financial instrument” means a financial con-
tract in which the terms and conditions are publicly available,
and the roles of one or more of the counterparties are assign-
able without the consent of any of the other counterparties (in-
cluding common stock of a publicly traded company, govern-
ment bonds, or exchange traded futures and options contracts).

[SEC. 152. OFFICE OF FINANCIAL RESEARCH ESTABLISHED.

[(a) ESTABLISHMENT.—There is established within the Depart-
ment of the Treasury the Office of Financial Research.

[(b) DIRECTOR.—
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[(1) IN GENERAL.—The Office shall be headed by a Director,
who shall be appointed by the President, by and with the ad-
vice and consent of the Senate.

[(2) TERM OF SERVICE.—The Director shall serve for a term
of 6 years, except that, in the event that a successor is not
nominated and confirmed by the end of the term of service of
a Director, the Director may continue to serve until such time
as the next Director is appointed and confirmed.

[(3) EXECUTIVE LEVEL.—The Director shall be compensated
at Level III of the Executive Schedule.

[(4) PROHIBITION ON DUAL SERVICE.—The individual serving
in the position of Director may not, during such service, also
serve as the head of any financial regulatory agency.

[(5) RESPONSIBILITIES, DUTIES, AND AUTHORITY.—The Direc-
tor shall have sole discretion in the manner in which the Direc-
tor fulfills the responsibilities and duties and exercises the au-
thorities described in this subtitle.

[(c) BUDGET.—The Director, in consultation with the Chair-
person, shall establish the annual budget of the Office.

[(d) OFFICE PERSONNEL.—

[(1) IN GENERAL.—The Director, in consultation with the
Chairperson, may fix the number of, and appoint and direct,
all employees of the Office.

[(2) COMPENSATION.—The Director, in consultation with the
Chairperson, shall fix, adjust, and administer the pay for all
employees of the Office, without regard to chapter 51 or sub-
chapter III of chapter 53 of title 5, United States Code, relating
to classification of positions and General Schedule pay rates.

[(3) COMPARABILITY.—Section 1206(a) of the Financial Insti-
tutions Reform, Recovery, and Enforcement Act of 1989 (12
U.S.C. 1833b(a)) is amended—

[(A) by striking “Finance Board,” and inserting “Finance
Board, the Office of Financial Research, and the Bureau of
Consumer Financial Protection”; and

[(B) by striking “and the Office of Thrift Supervision,”.

[(4) SENIOR EXECUTIVES.—Section 3132(a)(1)(D) of title 5,
United States Code, is amended by striking “and the National
Credit Union Administration;” and inserting “the National
Credit Union Administration, the Bureau of Consumer Finan-
cial Protection, and the Office of Financial Research;”.

[(e) ASSISTANCE FROM FEDERAL AGENCIES.—Any department or
agency of the United States may provide to the Office and any spe-
cial advisory, technical, or professional committees appointed by
the Office, such services, funds, facilities, staff, and other support
services as the Office may determine advisable. Any Federal Gov-
ernment employee may be detailed to the Office without reimburse-
ment, and such detail shall be without interruption or loss of civil
service status or privilege.

[(f) PROCUREMENT OF TEMPORARY AND INTERMITTENT SERV-
ICES.—The Director may procure temporary and intermittent serv-
ices under section 3109(b) of title 5, United States Code, at rates
for individuals which do not exceed the daily equivalent of the an-
nual rate of basic pay prescribed for Level V of the Executive
Schedule under section 5316 of such title.
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[(g) POST-EMPLOYMENT PROHIBITIONS.—The Secretary, with the
concurrence of the Director of the Office of Government Ethics,
shall issue regulations prohibiting the Director and any employee
of the Office who has had access to the transaction or position data
maintained by the Data Center or other business confidential infor-
mation about financial entities required to report to the Office from
being employed by or providing advice or consulting services to a
financial company, for a period of 1 year after last having had ac-
cess in the course of official duties to such transaction or position
data or business confidential information, regardless of whether
that entity is required to report to the Office. For employees whose
access to business confidential information was limited, the regula-
tions may provide, on a case-by-case basis, for a shorter period of
post-employment prohibition, provided that the shorter period does
not compromise business confidential information.

[(h) TECHNICAL AND PROFESSIONAL ADVISORY COMMITTEES.—The
Office, in consultation with the Chairperson, may appoint such spe-
cial advisory, technical, or professional committees as may be use-
ful in carrying out the functions of the Office, and the members of
Euc}lll committees may be staff of the Office, or other persons, or

oth.

[(G) FELLOWSHIP PROGRAM.—The Office, in consultation with the
Chairperson, may establish and maintain an academic and profes-
sional fellowship program, under which qualified academics and
professionals shall be invited to spend not longer than 2 years at
the Office, to perform research and to provide advanced training for
Office personnel.

[(j) EXECUTIVE SCHEDULE COMPENSATION.—Section 5314 of title
5, United States Code, is amended by adding at the end the fol-
lowing new item:Director of the Office of Financial Research.”.

[SEC. 153. PURPOSE AND DUTIES OF THE OFFICE.

[(a) PURPOSE AND DUTIES.—The purpose of the Office is to sup-
port the Council in fulfilling the purposes and duties of the Coun-
cil, as set forth in subtitle A, and to support member agencies, by—

[(1) collecting data on behalf of the Council, and providing
such data to the Council and member agencies;

[(2) standardizing the types and formats of data reported
and collected,;

[(3%1 performing applied research and essential long-term re-
search;

[(4) developing tools for risk measurement and monitoring;

[(5) performing other related services;

[(6) making the results of the activities of the Office avail-
able to financial regulatory agencies; and

[(7) assisting such member agencies in determining the
types and formats of data authorized by this Act to be collected
by such member agencies.

[(b) ADMINISTRATIVE AUTHORITY.—The Office may—

[(1) share data and information, including software devel-
oped by the Office, with the Council, member agencies, and the
Bureau of Economic Analysis, which shared data, information,
and software—

[(A) shall be maintained with at least the same level of
security as is used by the Office; and
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[(B) may not be shared with any individual or entity
without the permission of the Council;

[(2) sponsor and conduct research projects; and

[(3) assist, on a reimbursable basis, with financial analyses
undertaken at the request of other Federal agencies that are
not member agencies.

[(c) RULEMAKING AUTHORITY.—

[(1) ScoPE.—The Office, in consultation with the Chair-
person, shall issue rules, regulations, and orders only to the ex-
tent necessary to carry out the purposes and duties described
in paragraphs (1), (2), and (7) of subsection (a).

[(2) STANDARDIZATION.—Member agencies, in consultation
with the Office, shall implement regulations promulgated by
the Office under paragraph (1) to standardize the types and
formats of data reported and collected on behalf of the Council,
as described in subsection (a)(2). If a member agency fails to
implement such regulations prior to the expiration of the 3-
year period following the date of publication of final regula-
tions, the Office, in consultation with the Chairperson, may im-
plement such regulations with respect to the financial entities
under the jurisdiction of the member agency. This paragraph
shall not supersede or interfere with the independent authority
of a member agency under other law to collect data, in such
format and manner as the member agency requires.

[(d) TESTIMONY.—

[(1) IN GENERAL.—The Director of the Office shall report to
and testify before the Committee on Banking, Housing, and
Urban Affairs of the Senate and the Committee on Financial
Services of the House of Representatives annually on the ac-
tivities of the Office, including the work of the Data Center
and the Research and Analysis Center, and the assessment of
the Office of significant financial market developments and po-
tsential emerging threats to the financial stability of the United

tates.

[(2) NO PRIOR REVIEW.—No officer or agency of the United
States shall have any authority to require the Director to sub-
mit the testimony required under paragraph (1) or other con-
gressional testimony to any officer or agency of the United
States for approval, comment, or review prior to the submis-
sion of such testimony. Any such testimony to Congress shall
include a statement that the views expressed therein are those
of the Director and do not necessarily represent the views of
the President.

[(e) ADDITIONAL REPORTS.—The Director may provide additional
reports to Congress concerning the financial stability of the United
States. The Director shall notify the Council of any such additional
reports provided to Congress.

[(f) SUBPOENA.—

[(1) IN GENERAL.—The Director may require from a financial
company, by subpoena, the production of the data requested
under subsection (a)(1) and section 154(b)(1), but only upon a
written finding by the Director that—

[(A) such data is required to carry out the functions de-
scribed under this subtitle; and
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[(B) the Office has coordinated with the relevant pri-
mary financial regulatory agency, as required under sec-
tion 154(b)(1)(B)(i).

[(2) FORMAT.—Subpoenas under paragraph (1) shall bear the
signature of the Director, and shall be served by any person or
class of persons designated by the Director for that purpose.

[(3) ENFORCEMENT.—In the case of contumacy or failure to
obey a subpoena, the subpoena shall be enforceable by order of
any appropriate district court of the United States. Any failure
to obey the order of the court may be punished by the court
as a contempt of court.

[SEC. 154. ORGANIZATIONAL STRUCTURE; RESPONSIBILITIES OF PRI-

MARY PROGRAMMATIC UNITS.

[(a) IN GENERAL.—There are established within the Office, to
carry out the programmatic responsibilities of the Office—

[(1) the Data Center; and

[(2) the Research and Analysis Center.

[(b) DATA CENTER.—

[(1) GENERAL DUTIES.—

[(A) DATA COLLECTION.—The Data Center, on behalf of
the Council, shall collect, validate, and maintain all data
necessary to carry out the duties of the Data Center, as de-
scribed in this subtitle. The data assembled shall be ob-
tained from member agencies, commercial data providers,
publicly available data sources, and financial entities
under subparagraph (B).

[(B) AUTHORITY.—

[(i) IN GENERAL.—The Office may, as determined by
the Council or by the Director in consultation with the
Council, require the submission of periodic and other
reports from any financial company for the purpose of
assessing the extent to which a financial activity or fi-
nancial market in which the financial company par-
ticipates, or the financial company itself, poses a
threat to the financial stability of the United States.

[(ii) MITIGATION OF REPORT BURDEN.—Before requir-
ing the submission of a report from any financial com-
pany that is regulated by a member agency, any pri-
mary financial regulatory agency, a foreign super-
visory authority, or the Office shall coordinate with
such agencies or authority, and shall, whenever pos-
sible, rely on information available from such agencies
or authority.

[(iii) COLLECTION OF FINANCIAL TRANSACTION AND
POSITION DATA.—The Office shall collect, on a schedule
determined by the Director, in consultation with the
Council, financial transaction data and position data
from financial companies.

[(C) RULEMAKING.—The Office shall promulgate regula-
tions pursuant to subsections (a)(1), (a)(2), (a)(7), and (c)(1)
of section 153 regarding the type and scope of the data to
be collected by the Data Center under this paragraph.

[(2) RESPONSIBILITIES.—
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[(A) PuBLICATION.—The Data Center shall prepare and
publish, in a manner that is easily accessible to the pub-
lic—

[(i) a financial company reference database;

[(ii) a financial instrument reference database; and

[(ii) formats and standards for Office data, includ-
ing standards for reporting financial transaction and
position data to the Office.

[(B) CONFIDENTIALITY.—The Data Center shall not pub-
lish any confidential data under subparagraph (A).

[(3) INFORMATION SECURITY.—The Director shall ensure that
data collected and maintained by the Data Center are kept se-
cure and protected against unauthorized disclosure.

[(4) CATALOG OF FINANCIAL ENTITIES AND INSTRUMENTS.—
The Data Center shall maintain a catalog of the financial enti-
ties and instruments reported to the Office.

[(5) AVAILABILITY TO THE COUNCIL AND MEMBER AGENCIES.—
The Data Center shall make data collected and maintained by
the Data Center available to the Council and member agencies,
as necessary to support their regulatory responsibilities.

[(6) OTHER AUTHORITY.—The Office shall, after consultation
with the member agencies, provide certain data to financial in-
dustry participants and to the general public to increase mar-
ket transparency and facilitate research on the financial sys-
tem, to the extent that intellectual property rights are not vio-
lated, business confidential information is properly protected,
and the sharing of such information poses no significant
threats to the financial system of the United States.

[(c) RESEARCH AND ANALYSIS CENTER.—

[(1) GENERAL DUTIES.—The Research and Analysis Center,
on behalf of the Council, shall develop and maintain inde-
pendent analytical capabilities and computing resources—

[(A) to develop and maintain metrics and reporting sys-
tems for risks to the financial stability of the United
States;

[(B) to monitor, investigate, and report on changes in
systemwide risk levels and patterns to the Council and
Congress;

[(C) to conduct, coordinate, and sponsor research to sup-
ﬁort and improve regulation of financial entities and mar-

ets;

[(D) to evaluate and report on stress tests or other sta-
bility-related evaluations of financial entities overseen by
the member agencies;

[(E) to maintain expertise in such areas as may be nec-
essary to support specific requests for advice and assist-
ance from financial regulators;

L(F) to investigate disruptions and failures in the finan-
cial markets, report findings, and make recommendations
to the Council based on those findings;

[(G) to conduct studies and provide advice on the impact
of policies related to systemic risk; and

[(H) to promote best practices for financial risk manage-
ment.
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[(d) REPORTING RESPONSIBILITIES.—

[(1) REQUIRED REPORTS.—Not later than 2 years after the
date of enactment of this Act, and not later than 120 days after
the end of each fiscal year thereafter, the Office shall prepare
and submit a report to Congress.

[(2) CoNTENT.—Each report required by this subsection shall
assess the state of the United States financial system, includ-
ing—

[(A) an analysis of any threats to the financial stability
of the United States;

[(B) the status of the efforts of the Office in meeting the
mission of the Office; and

[(C) key findings from the research and analysis of the
financial system by the Office.

[SEC. 155. FUNDING.
[(a) FINANCIAL RESEARCH FUND.—

[(1) FUND ESTABLISHED.—There is established in the Treas-
ury of the United States a separate fund to be known as the
“Financial Research Fund”.

[(2) FUND RECEIPTS.—All amounts provided to the Office
under subsection (c), and all assessments that the Office re-
ceives under subsection (d) shall be deposited into the Finan-
cial Research Fund.

[(3) INVESTMENTS AUTHORIZED.—

[(A) AMOUNTS IN FUND MAY BE INVESTED.—The Director
may request the Secretary to invest the portion of the Fi-
nancial Research Fund that is not, in the judgment of the
Director, required to meet the needs of the Office.

[(B) ELIGIBLE INVESTMENTS.—Investments shall be
made by the Secretary in obligations of the United States
or obligations that are guaranteed as to principal and in-
terest by the United States, with maturities suitable to the
needs of the Financial Research Fund, as determined by
the Director.

[(4) INTEREST AND PROCEEDS CREDITED.—The interest on,
and the proceeds from the sale or redemption of, any obliga-
tions held in the Financial Research Fund shall be credited to
and form a part of the Financial Research Fund.

[(b) USE oF FUNDS.—

[(1) IN GENERAL.—Funds obtained by, transferred to, or
credited to the Financial Research Fund shall be immediately
available to the Office, and shall remain available until ex-
pended, to pay the expenses of the Office in carrying out the
duties and responsibilities of the Office.

[(2) FEES, ASSESSMENTS, AND OTHER FUNDS NOT GOVERN-
MENT FUNDS.—Funds obtained by, transferred to, or credited to
the Financial Research Fund shall not be construed to be Gov-
ernment funds or appropriated moneys.

[(3) AMOUNTS NOT SUBJECT TO APPORTIONMENT.—Notwith-
standing any other provision of law, amounts in the Financial
Research Fund shall not be subject to apportionment for pur-
poses of chapter 15 of title 31, United States Code, or under
any other authority, or for any other purpose.
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[(c) INTERIM FUNDING.—During the 2-year period following the
date of enactment of this Act, the Board of Governors shall provide
to the Office an amount sufficient to cover the expenses of the Of-
fice.

[(d) PERMANENT SELF-FUNDING.—Beginning 2 years after the
date of enactment of this Act, the Secretary shall establish, by reg-
ulation, and with the approval of the Council, an assessment sched-
ule, including the assessment base and rates, applicable to bank
holding companies with total consolidated assets of 50,000,000,000
or greater and nonbank financial companies supervised by the
Board of Governors, that takes into account differences among such
companies, based on the considerations for establishing the pruden-
tial standards under section 115, to collect assessments equal to
the total expenses of the Office.

[SEC. 156. TRANSITION OVERSIGHT.
[(a) PURPOSE.—The purpose of this section is to ensure that the
Office—

[(1) has an orderly and organized startup;

[(2) attracts and retains a qualified workforce; and

[(3) establishes comprehensive employee training and bene-
fits programs.

[(b) REPORTING REQUIREMENT.—

[(1) IN GENERAL.—The Office shall submit an annual report
to the Committee on Banking, Housing, and Urban Affairs of
the Senate and the Committee on Financial Services of the
House of Representatives that includes the plans described in
paragraph (2).

[(2) PLANS.—The plans described in this paragraph are as
follows:

[(A) TRAINING AND WORKFORCE DEVELOPMENT PLAN.—
The Office shall submit a training and workforce develop-
ment plan that includes, to the extent practicable—

[(i) identification of skill and technical expertise
needs and actions taken to meet those requirements;

[(ii) steps taken to foster innovation and creativity;

[(iii)) leadership development and succession plan-
ning; and

[(iv) effective use of technology by employees.

[(B) WORKPLACE FLEXIBILITY PLAN.—The Office shall
submit a workforce flexibility plan that includes, to the ex-
tent practicable—

[(G) telework;

[ (i) flexible work schedules;

[(iii) phased retirement;

[(iv) reemployed annuitants;

[(v) part-time work;

[(vi) job sharing;

[(vii) parental leave benefits and childcare assist-
ance;

[(viii) domestic partner benefits;

[(ix) other workplace flexibilities; or

[(x) any combination of the items described in
clauses (i) through (ix).
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[(C) RECRUITMENT AND RETENTION PLAN.—The Office
shall submit a recruitment and retention plan that in-
cludes, to the extent practicable, provisions relating to—

[(i) the steps necessary to target highly qualified ap-
plicant pools with diverse backgrounds;
[(i1) streamlined employment application processes;
[(iii) the provision of timely notification of the sta-
tus of employment applications to applicants; and
[(iv) the collection of information to measure indica-
tors of hiring effectiveness.
[(c) EXPIRATION.—The reporting requirement under subsection
(b) shall terminate 5 years after the date of enactment of this Act.
[(d) RULE OF CONSTRUCTION.—Nothing in this section may be
construed to affect—

[(1) a collective bargaining agreement, as that term is de-
fined in section 7103(a)(8) of title 5, United States Code, that
is in effect on the date of enactment of this Act; or

[(2) the rights of employees under chapter 71 of title 5,
United States Code.1

Subtitle C—Additional Board of Governors
Authority for Certain Nonbank Financial
Companies and Bank Holding Companies

% * * * % * *

SEC. 165. ENHANCED SUPERVISION AND PRUDENTIAL STANDARDS
FOR NONBANK FINANCIAL COMPANIES SUPERVISED BY
THE BOARD OF GOVERNORS AND CERTAIN BANK HOLD-
ING COMPANIES.

(a) kok ok
k * ES * %k * ES
(d) RESOLUTION PLAN AND CREDIT EXPOSURE REPORTS.—
ES * * ES ES * *

(6) NO LIMITING EFFECT.—A resolution plan submitted in ac-
cordance with this subsection shall not be binding on a bank-
ruptcy courtl, a receiver appointed under title II,] or any other
authority that is authorized or required to resolve the nonbank
financial company supervised by the Board, any bank holding
company, or any subsidiary or affiliate of the foregoing.

[TITLE II—ORDERLY LIQUIDATION
AUTHORITY

[SEC. 201. DEFINITIONS.
[(a) IN GENERAL.—In this title, the following definitions shall
apply:
[(1) ADMINISTRATIVE EXPENSES OF THE RECEIVER.—The term
“administrative expenses of the receiver” includes—
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[(A) the actual, necessary costs and expenses incurred
by the Corporation as receiver for a covered financial com-
pany in liquidating a covered financial company; and

[(B) any obligations that the Corporation as receiver for
a covered financial company determines are necessary and
appropriate to facilitate the smooth and orderly liquidation
of the covered financial company.

[(2) BANKRUPTCY CODE.—The term “Bankruptcy Code”
means title 11, United States Code.

[(3) BRIDGE FINANCIAL COMPANY.—The term “bridge finan-
cial company” means a new financial company organized by
the Corporation in accordance with section 210(h) for the pur-
pose of resolving a covered financial company.

[(4) CLAIM.—The term “claim” means any right to payment,
whether or not such right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed,
undisputed, legal, equitable, secured, or unsecured.

[(5) CoMPANY.—The term “company” has the same meaning
as in section 2(b) of the Bank Holding Company Act of 1956
(12 U.S.C. 1841(b)), except that such term includes any com-
pany described in paragraph (11), the majority of the securities
of which are owned by the United States or any State.

[(6) COURT.—The term “Court” means the United States
District Court for the District of Columbia, unless the context
otherwise requires.

[(7) COVERED BROKER OR DEALER.—The term “covered
broker or dealer” means a covered financial company that is a
broker or dealer that—

[(A) is registered with the Commission under section
15(b) of the Securities Exchange Act of 1934 (15 U.S.C.
780(b)); and

[(B) is a member of SIPC.

[(8) COVERED FINANCIAL COMPANY.—The term “covered fi-
nancial company”—

[(A) means a financial company for which a determina-
tion has been made under section 203(b); and

[(B) does not include an insured depository institution.

[(9) COVERED SUBSIDIARY.—The term “covered subsidiary”
means a subsidiary of a covered financial company, other
than—

[(A) an insured depository institution;

[(B) an insurance company; or

[(C) a covered broker or dealer.

[(10) DEFINITIONS RELATING TO COVERED BROKERS AND DEAL-
ERS.—The terms “customer”, “customer name securities”, “cus-
tomer property”, and “net equity” in the context of a covered
broker or dealer, have the same meanings as in section 16 of
the Securities Investor Protection Act of 1970 (15 U.S.C. 7811]).

[(11) FINANCIAL COMPANY.—The term “financial company”
means any company that—

[(A) is incorporated or organized under any provision of
Federal law or the laws of any State;

[(B) is—
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[(G) a bank holding company, as defined in section
2(a) of the Bank Holding Company Act of 1956 (12
U.S.C. 1841(a));

[(ii) a nonbank financial company supervised by the
Board of Governors;

[(iii) any company that is predominantly engaged in
activities that the Board of Governors has determined
are financial in nature or incidental thereto for pur-
poses of section 4(k) of the Bank Holding Company Act
of 1956 (12 U.S.C. 1843(k)) other than a company de-
scribed in clause (i) or (ii); or

[(iv) any subsidiary of any company described in
any of clauses (i) through (ii1) that is predominantly
engaged in activities that the Board of Governors has
determined are financial in nature or incidental there-
to for purposes of section 4(k) of the Bank Holding
Company Act of 1956 (12 U.S.C. 1843(k)) (other than
a subsidiary that is an insured depository institution
or an insurance company); and

[(C) is not a Farm Credit System institution chartered
under and subject to the provisions of the Farm Credit Act
of 1971, as amended (12 U.S.C. 2001 et seq.), a govern-
mental entity, or a regulated entity, as defined under sec-
tion 1303(20) of the Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (12 U.S.C. 4502(20)).

[(12) FUND.—The term “Fund” means the Orderly Liquida-
tion Fund established under section 210(n).

[(13) INSURANCE COMPANY.—The term “insurance company”
means any entity that is—

[(A) engaged in the business of insurance;

E(B) subject to regulation by a State insurance regulator;
an

[(C) covered by a State law that is designed to specifi-
cally deal with the rehabilitation, liquidation, or insolvency
of an insurance company.

[(14) NONBANK FINANCIAL COMPANY.—The term “nonbank fi-
nancial company” has the same meaning as in section
102(a)(4)(C).

[(15) NONBANK FINANCIAL COMPANY SUPERVISED BY THE
BOARD OF GOVERNORS.—The term “nonbank financial company
supervised by the Board of Governors” has the same meaning
as in section 102(a)(4)(D).

[(16) SIPC.—The term “SIPC” means the Securities Investor
Protection Corporation.

[(b) DEFINITIONAL CRITERIA.—For purpose of the definition of the
term “financial company” under subsection (a)(11), no company
shall be deemed to be predominantly engaged in activities that the
Board of Governors has determined are financial in nature or inci-
dental thereto for purposes of section 4(k) of the Bank Holding
Company Act of 1956 (12 U.S.C. 1843(k)), if the consolidated reve-
nues of such company from such activities constitute less than 85
percent of the total consolidated revenues of such company, as the
Corporation, in consultation with the Secretary, shall establish by
regulation. In determining whether a company is a financial com-
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pany under this title, the consolidated revenues derived from the
ownership or control of a depository institution shall be included.

[SEC. 202. JUDICIAL REVIEW.
[(a) COMMENCEMENT OF ORDERLY LIQUIDATION.—
[(1) PETITION TO DISTRICT COURT.—
[(A) DISTRICT COURT REVIEW.—

[(i) PETITION TO DISTRICT COURT.—Subsequent to a
determination by the Secretary under section 203 that
a financial company satisfies the criteria in section
203(b), the Secretary shall notify the Corporation and
the covered financial company. If the board of direc-
tors (or body performing similar functions) of the cov-
ered financial company acquiesces or consents to the
appointment of the Corporation as receiver, the Sec-
retary shall appoint the Corporation as receiver. If the
board of directors (or body performing similar func-
tions) of the covered financial company does not acqui-
esce or consent to the appointment of the Corporation
as receiver, the Secretary shall petition the United
States District Court for the District of Columbia for
an order authorizing the Secretary to appoint the Cor-
poration as receiver.

[(ii) FORM AND CONTENT OF ORDER.—The Secretary
shall present all relevant findings and the rec-
ommendation made pursuant to section 203(a) to the
Court. The petition shall be filed under seal.

[(iii)) DETERMINATION.—On a strictly confidential
basis, and without any prior public disclosure, the
Court, after notice to the covered financial company
and a hearing in which the covered financial company
may oppose the petition, shall determine whether the
determination of the Secretary that the covered finan-
cial company is in default or in danger of default and
satisfies the definition of a financial company under
section 201(a)(11) is arbitrary and capricious.

[(iv) ISSUANCE OF ORDER.—If the Court determines
that the determination of the Secretary that the cov-
ered financial company is in default or in danger of de-
fault and satisfies the definition of a financial com-
pany under section 201(a)(11)—

[(I) is not arbitrary and capricious, the Court
shall issue an order immediately authorizing the
Secretary to appoint the Corporation as receiver of
the covered financial company; or

[(II) is arbitrary and capricious, the Court shall
immediately provide to the Secretary a written
statement of each reason supporting its deter-
mination, and afford the Secretary an immediate
opportunity to amend and refile the petition under
clause (i).

[(v) PETITION GRANTED BY OPERATION OF LAW.—If
the Court does not make a determination within 24
hours of receipt of the petition—
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| [(I) the petition shall be granted by operation of

aw;

[(IT) the Secretary shall appoint the Corporation
as receiver; and

[(ITI) liquidation under this title shall automati-

cally and without further notice or action be com-
menced and the Corporation may immediately
take all actions authorized under this title.

[(B) EFFECT OF DETERMINATION.—The determination of
the Court under subparagraph (A) shall be final, and shall
be subject to appeal only in accordance with paragraph (2).
The decision shall not be subject to any stay or injunction
pending appeal. Upon conclusion of its proceedings under
subparagraph (A), the Court shall provide immediately for
the record a written statement of each reason supporting
the decision of the Court, and shall provide copies thereof
to the Secretary and the covered financial company.

[(C) CRIMINAL PENALTIES.—A person who recklessly dis-
closes a determination of the Secretary under section
203(b) or a petition of the Secretary under subparagraph
(A), or the pendency of court proceedings as provided for
under subparagraph (A), shall be fined not more than
250,000, or imprisoned for not more than 5 years, or both.

[(2) APPEAL OF DECISIONS OF THE DISTRICT COURT.—

[(A) APPEAL TO COURT OF APPEALS.—

[(G) IN GENERAL.—Subject to clause (ii), the United
States Court of Appeals for the District of Columbia
Circuit shall have jurisdiction of an appeal of a final
decision of the Court filed by the Secretary or a cov-
ered financial company, through its board of directors,
notwithstanding section 210(a)(1)(A)(i), not later than
30 days after the date on which the decision of the
Court is rendered or deemed rendered under this sub-
section.

[(ii) CONDITION OF JURISDICTION.—The Court of Ap-
peals shall have jurisdiction of an appeal by a covered
financial company only if the covered financial com-
pany did not acquiesce or consent to the appointment
of a receiver by the Secretary under paragraph (1)(A).

[(iii)) EXPEDITION.—The Court of Appeals shall con-
sider any appeal under this subparagraph on an expe-
dited basis.

[(iv) SCOPE OF REVIEW.—For an appeal taken under
this subparagraph, review shall be limited to whether
the determination of the Secretary that a covered fi-
nancial company is in default or in danger of default
and satisfies the definition of a financial company
under section 201(a)(11) is arbitrary and capricious.

[(B) APPEAL TO THE SUPREME COURT.—

[(i) IN GENERAL.—A petition for a writ of certiorari
to review a decision of the Court of Appeals under sub-
paragraph (A) may be filed by the Secretary or the
covered financial company, through its board of direc-
tors, notwithstanding section 210(a)(1)(A)(i), with the
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Supreme Court of the United States, not later than 30
days after the date of the final decision of the Court
of Appeals, and the Supreme Court shall have discre-
tionary jurisdiction to review such decision.

[(ii)) WRITTEN STATEMENT.—In the event of a peti-
tion under clause (i), the Court of Appeals shall imme-
diately provide for the record a written statement of
each reason for its decision.

[(iii) EXPEDITION.—The Supreme Court shall con-
sider any petition under this subparagraph on an ex-
pedited basis.

[(iv) SCOPE OF REVIEW.—Review by the Supreme
Court under this subparagraph shall be limited to
whether the determination of the Secretary that the
covered financial company is in default or in danger of
default and satisfies the definition of a financial com-
pany under section 201(a)(11) is arbitrary and capri-
cious.

[(b) ESTABLISHMENT AND TRANSMITTAL OF RULES AND PROCE-
DURES.—

[(1) IN GENERAL.—Not later than 6 months after the date of
enactment of this Act, the Court shall establish such rules and
procedures as may be necessary to ensure the orderly conduct
of proceedings, including rules and procedures to ensure that
the 24-hour deadline is met and that the Secretary shall have
an ongoing opportunity to amend and refile petitions under
subsection (a)(1).

[(2) PUBLICATION OF RULES.—The rules and procedures es-
tablished under paragraph (1), and any modifications of such
rules and procedures, shall be recorded and shall be trans-
mitted to—

[(A) the Committee on the Judiciary of the Senate;

[(B) the Committee on Banking, Housing, and Urban Af-
fairs of the Senate;

[(C) the Committee on the Judiciary of the House of
Representatives; and

[(D) the Committee on Financial Services of the House
of Representatives.

[(c) PROVISIONS APPLICABLE TO FINANCIAL COMPANIES.—

[(1) BANKRUPTCY CODE.—Except as provided in this sub-
section, the provisions of the Bankruptcy Code and rules issued
thereunder or otherwise applicable insolvency law, and not the
provisions of this title, shall apply to financial companies that
are not covered financial companies for which the Corporation
has been appointed as receiver.

[(2) THIS TITLE.—The provisions of this title shall exclusively
apply to and govern all matters relating to covered financial
companies for which the Corporation is appointed as receiver,
and no provisions of the Bankruptcy Code or the rules issued
thereunder shall apply in such cases, except as expressly pro-
vided in this title.

[(d) TIME LIMIT ON RECEIVERSHIP AUTHORITY.—

[(1) BASELINE PERIOD.—Any appointment of the Corporation

as receiver under this section shall terminate at the end of the
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3-year period beginning on the date on which such ap