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THE COMMODITY FUTURES TRADING
COMMISSION 2012 AGENDA

WEDNESDAY, FEBRUARY 29, 2012

HOUSE OF REPRESENTATIVES,
COMMITTEE ON AGRICULTURE,
Washington, D.C.

The Committee met, pursuant to call, at 10:02 a.m., in Room
1300 of the Longworth House Office Building, Hon. Frank D. Lucas
[Chairman of the Committee] presiding.

Members present: Representatives Lucas, King, Neugebauer,
Conaway, Fortenberry, Schmidt, Thompson, Stutzman, Tipton,
Crawford, Huelskamp, DesdJarlais, Gibson, Hultgren, Schilling, Pe-
terson, Holden, McIntyre, Boswell, Baca, David Scott of Georgia,
Cuellar, Costa, Schrader, Kissell, Owens, Pingree, Courtney,
Welch, Fudge, Sablan, Sewell, and McGovern.

Staff present: Tamara Hinton, Kevin Kramp, Josh Mathis, Ryan
McKee, John Porter, Matt Schertz, Heather Vaughan, Suzanne
Watson, Liz Friedlander, C. Clark Ogilvie, John Konya, Jamie
Mitchell, and Caleb Crosswhite.

OPENING STATEMENT OF HON. FRANK D. LUCAS, A
REPRESENTATIVE IN CONGRESS FROM OKLAHOMA

The CHAIRMAN. This hearing of the Committee on Agriculture to
review the Commodity Futures Trading Commission 2012 agenda
will come to order.

Good morning, and I would like to thank all of you for being
here. Today’s hearing will focus on the Commodity Futures Trading
Commission, the CFTC agenda for the coming year. And I would
like to thank Chairman Gensler for joining us to share his perspec-
tive.

This is a timely hearing as the CFTC is facing a number of
issues of concern to our constituents. First and foremost, the
CFTC’s agenda for the coming year must be its investigation into
the collapse of MF Global and its missing customer funds. Thou-
sands of customers have yet to receive nearly 30 percent of the
funds that MF Global should have held in segregated accounts.

While I commend the Trustee for working quickly to trace the
thousands of complex transactions that occurred during MF
Global’s final days, the fact remains that many customers have yet
to be made whole. Farmers and ranchers across the country con-
tinue to face hardships because of their missing funds and have
lost confidence in the futures system. This raises several key ques-
tions about customer protections in place and the CFTC’s role in
futures markets. Although the CFTC has gained new authority
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over the swaps market under the Dodd-Frank Act, the MF Global
collapse demonstrates the importance of CFTC’s oversight respon-
sibilities in futures market.

In addition to our concerns about MF Global customer funds, we
also must address the Dodd-Frank rulemaking process. As the
CFTC nears the halfway mark in completing the dozens of regula-
tions required by Dodd-Frank, I remain concerned about the
breadth of those proposals. Instead of focusing resources on the en-
tities and activities that pose the most significant risk to our finan-
cial systems, the CFTC is casting a wide net that could needlessly
catch end-users.

For example, for months we have been assured by Chairman
Gensler that the swap dealer definition would not result in unnec-
essary registration of on end-users, which Congress never intended
to fall within the swap dealer category. However, as the Commis-
sion neared completion of the rule last week, end-users were fran-
tically seeking clarification that their hedging activities would not
be classified as swap dealing. Now, this doesn’t make sense because
Congress never intended for hedging to be considered swap dealing.

Additionally, the CFTC has yet to propose a rule that would clar-
ify the scope of its new regulations for activities that occur outside
our borders, what we refer to as extraterritoriality. There is a long-
standing precedent by both the CFTC and the Prudential Regu-
lators to defer to foreign regulatory authorities in matters con-
cerning foreign entities and transactions. Expanding the reach of
the Dodd-Frank into activities outside our borders not only ignores
the principles of international law, but it spreads our agencies and
resources too thin. It also threatens the international cooperation
required for global financial reforms as envisioned by the G20.

Additionally, the lack of clarification on the territorial scope of
regulations has made it incredibly difficult for market participants
to prepare for compliance. The confusion over the swap dealer defi-
nition and the foreign scope of those regulations are just two exam-
ples of many issues which the CFTC has failed to deliver concrete
answers or policy solutions. Our constituents need more than
empty reassurances.

Most of these concerns are rooted in an issue that we have dis-
cussed for more than a year now, the need for strong and robust
economic analysis. The Economist magazine recently highlighted
the Obama Administration’s tendency to overstate the benefits of
regulation while underestimating the cost. That has certainly been
apparent in the Dodd-Frank rulemaking.

At a public meeting recently, CFTC staffers admitted they simply
had not calculated the cost and benefits of a rule governing inter-
nal business conduct standards. They could not provide substantial
substantive analysis for the conclusions they drew about how the
rule would impact our economy and that is unacceptable.

Even if the CFTC was attempting to conduct economic analyses
of Dodd-Frank regulations, it would be difficult given the lack of
clarity about which organizations will be affected by each rule.
Making policy without regard to the economic consequences is a
luxury we cannot afford even in the strongest of economies, and we
certainly cannot afford it right now.
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I look forward to hearing Chairman Gensler’s agenda for 2012.
More than that, I look forward to a time when we can guarantee
our constituents that they will not be overburdened by regulations
that were not intended for them.

[The prepared statement of Mr. Lucas follows:]

PREPARED STATEMENT OF HON. FRANK D. LUCAS, A REPRESENTATIVE IN CONGRESS
FROM OKLAHOMA

Good morning, and thank you all for being here. Today’s hearing will focus on the
Commodity Futures Trading Commission (CFTC) agenda for the upcoming year.

I’d like to thank Chairman Gensler for joining us to share his perspective.

This is a timely hearing, as the CFTC is facing a number of issues of concern to
our constituents.

First and foremost on the CFTC’s agenda for the coming year must be its inves-
tigation into the collapse of MF Global and its missing customer funds. Thousands
of customers have yet to receive nearly 30 percent of the funds that MF Global
should have held in segregated accounts.

While I commend the Trustee for working quickly to trace the thousands of com-
plex transactions that occurred during MF Global’s final days, the fact remains that
many customers have not yet been made whole.

Farmers and ranchers across the country continue to face hardships because of
their missing funds, and have lost confidence in the futures system.

This raises several key questions about customer protections in place, and the
CFTC’s role in futures markets.

Although the CFTC has gained new authorities over the swaps market under the
Dodd-Frank Act, the MF Global collapse demonstrates the importance of CFTC’s
oversight responsibilities in futures markets.

In addition to our concerns about MF Global customer funds, we also must ad-
dress the Dodd-Frank rulemaking process. As the CFTC nears the half-way mark
in completing the dozens of regulations required by Dodd-Frank, I remain concerned
about the breadth of the proposals. Instead of focusing resources on the entities and
activities that pose the most significant risks to our financial system, the CFTC is
casting a wide net that could needlessly catch end-users.

For example, for months we have been assured by Chairman Gensler that the
swap dealer definition would not result in unnecessary registration of end-users,
which Congress never intended to fall within the swap dealer category.

However, as the Commission neared consideration of the rule last week, end-users
were frantically seeking clarification that their hedging activities would not be clas-
sified as swap dealing.

This doesn’t make sense, because Congress never intended for hedging to be con-
sidered swap dealing.

Additionally, the CFTC has yet to propose a rule that will clarify the scope of its
new regulations for activities that occur outside our borders—what we refer to as
extra-territoriality.

There is a long-standing precedent by both the CFTC and the Prudential Regu-
lators to defer to foreign regulatory authorities in matters concerning foreign enti-
ties and transactions.

Expanding the reach of Dodd-Frank into activities conducted outside our borders
not only ignores principles of international law, but it spreads our agencies and re-
sources too thin. It also threatens the international coordination required for global
financial reform as envisioned by the G20.

Additionally, the lack of clarification on the territorial scope of regulations has
made it incredibly difficult for market participants to prepare for compliance.

The confusion over the swap dealer definition and the foreign scope of regulations
are just two examples of the many issues on which the CFTC has failed to deliver
concrete answers or policy solutions. Our constituents need more than empty reas-
surances.

Most of these concerns are rooted in an issue that we have discussed for more
than a year now—the need for strong and robust economic analysis.

The Economist recently highlighted the Obama Administration’s tendency to over-
state the benefits of regulation while underestimating the costs. That has certainly
been apparent in the Dodd-Frank rulemaking.

At a public meeting recently, CFTC staffers admitted they simply had not cal-
culated the costs and benefits of a rule governing internal business conduct stand-
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ards. They could not provide substantive analysis for the conclusions they drew
about how that rule would impact our economy. That’s unacceptable.

Even if the CFTC was attempting to conduct economic analyses of Dodd-Frank
regulations, it would be difficult given the lack of clarity about which organizations
will be affected by each rule.

Making policy without regard for the economic consequences is a luxury we can-
not afford even in the strongest economy. We certainly cannot afford it now.

I look forward to hearing Chairman Gensler’s agenda for 2012, but more than
that, I look forward to a time when we can guarantee our constituents that they
will not be overburdened by regulations that were not intended for them.

The CHAIRMAN. And with that, I would like to recognize the
Ranking Member for any opening comments he might have.

OPENING STATEMENT OF HON. COLLIN C. PETERSON, A
REPRESENTATIVE IN CONGRESS FROM MINNESOTA

Mr. PETERSON. Thank you, Mr. Chairman, and welcome, Chair-
man Gensler, back to the Committee for today’s hearing.

In addition to passing a farm bill, oversight of the CFTC has
been a top priority of this Committee. It is important for Chairman
Gensler to provide an update on the agenda of the CFTC for the
year, along with the Commission’s progress on implementing the fi-
nancial reforms passed in 2010. Looking at the Dodd-Frank rules
that have already been finalized by the CFTC, I believe it is safe
to say that so far the CFTC has done a pretty good job. And in my
conversations with Chairman Gensler, it seems to me that they are
on the right track, going forward.

For example, during a legislative hearing last year, we heard
concerns about business conduct standards and the potential im-
pact that they could have on pension plans’ ability to use swaps to
hedge risk. In January, the Commission approved a bipartisan
final rule establishing business conduct standards, and the general
feeling I get from the pension plans is that the CFTC got the final
rule right.

As the CFTC continues finalizing more rules, I suspect that they
will continue to get it right and address the concerns that we have
heard at various hearings. I know that some of you have expressed
frustration with the CFTC’s process for implementing these re-
forms. While it has not been a perfect process, we cannot lose sight
of the importance of their taking the time so that they can, in the
end, get the right outcome.

But the CFTC has more on its plate than just Dodd-Frank. It is
still in the process of investigating what happened at MF Global
and monitoring our futures market as we watch energy prices con-
tinue to climb. The Commission does these things and much more,
all while being grossly under-funded.

Today’s hearing will provide Members with an opportunity to ask
about these and many other issues currently before the CFTC, so
I look forward to hearing Chairman Gensler’s testimony and I
thank the chair for holding today’s hearing.

[The prepared statement of Mr. Peterson follows:]

PREPARED STATEMENT OF HON. COLLIN C. PETERSON, A REPRESENTATIVE IN
CONGRESS FROM MINNESOTA

Thank you, Chairman Lucas, and welcome Chairman Gensler to today’s hearing.
In addition to passing a farm bill, oversight of the CFTC has been a top priority
for this Committee and I think it’s important for Chairman Gensler to provide an
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update on the CFTC agenda for the year along with the Commission’s progress of
implementing the financial reforms Congress passed in 2010.

Looking at the Dodd-Frank rules that have already been finalized by the CFTC,
I believe it is safe to say that, so far, the CFTC has done a pretty good job. And,
in my conversations with Chairman Gensler, it seems to me that they are on the
right track.

For example, during a legislative hearing last year, we heard concerns about busi-
ness conduct standards and the potential impact they could have on pension plans’
ability to use swaps to hedge risk. In January, the Commission approved a bipar-
tisan final rule establishing business conduct standards.

The general feeling I get from the pension plans is that the CFTC got the final
rule right. As the CFTC continues finalizing more rules, I suspect they will continue
to get it right and address the concerns we have heard at our various hearings.

I know that some have expressed frustration with the CFTC’s process for imple-
menting these reforms. While it has not been a perfect process, we cannot lose sight
of the importance of taking the time to do this right.

But the CFTC has more on its plate than just Dodd-Frank. It is still in the proc-
ess of investigating what happened at MF Global and monitoring our futures mar-
kets as we watch energy prices continue to climb. The Commission does these things
and much more, all while grossly under-funded. Today’s hearing will provide Mem-
bers with the opportunity to ask about these, and many other issues, currently be-
fore the CFTC.

I am looking forward to hearing Chairman Gensler’s testimony and I thank the
chair for holding today’s hearing.

The CHAIRMAN. The chair appreciates the gentleman’s opening
comments. And the chair would request that other Members sub-
mit their opening statements for the record so the witness may
begin his testimony and to ensure that there is ample time for
questions.

[The prepared statements of Mr. Conaway and Mr. Baca follow:]

PREPARED STATEMENT OF HON. K. MICHAEL CONAWAY, A REPRESENTATIVE IN
CONGRESS FROM TEXAS

Mr. Chairman, thank you for convening this hearing today. I look forward to the
opportunity to hear from Chairman Gensler about the course the CFTC is charting
over the coming year. In particular, I am interested in hearing more about the
schedule for rolling out the final rules we are waiting on and the Commission’s
plans to bolster the cost-benefit analysis that it conducts on those rules still pend-
ing.

For the past year, I have pushed, cajoled, admonished, and begged the CFTC to
do a better job in estimating the costs and benefits of the rules it proposes. For too
long, the Commission has hidden behind the letter of the law which says the Com-
mission must only “consider” the costs and benefits of a proposed rule. Often, it is
left to the commenters to provide the relevant data and perform an analysis of the
proposed rule. Unfortunately, this misses the point. The analysis is supposed to in-
form drafters of the proposal. The regulators ought to do their homework before they
make proposed regulations, not after.

What is worse, this process is complicated by the continuing issue with the se-
quence of the rules. For many potential regulated entities, they simply do not know
if a particular rule will apply to them or not, because we have not yet defined the
very basic participants and components of the market.

I am certain the concerns I raise today are a surprise to no one. However, I con-
tinue to bring them up and I continue to push on them, because the work the CFTC
is doing over this coming year holds the potential to make or break the financial
markets that so many of my constituents depend on to manage their businesses and
their financial affairs.

To that end, I was would like to highlight three statements by three of the CFTC
Commissioners given at the most recent public meeting and enter them into the
record. I believe together, these three statements ought to continue to guide the
Commission as it completes its work over the coming year. They are the reasons
why I demand the CFTC do its due diligence.

Commissioner Chilton noted correctly, that “we must, as we go forward, be ex-
tremely cognizant that all of these swaps rules are an interdependent set. It is a
grave error to look at each rule as free-standing—they are not.”
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Although this idea should surprise no one, the Commission’s failure to adequately
consider the effects and scope of the rules proposed under Dodd-Frank have lead
to contradictory mandates, duplicative filings, and sowed needless confusion among
stakeholders in the derivatives and futures community. Unfortunately, this confu-
sion is wholly self-induced. Better sequencing and a stronger commitment to anal-
ysis could have avoided much of the uncertainty that has plagued this process since
the beginning.

Commissioner Sommers issued what I believe will be a prescient statement when
she said, “I do not believe that these rules have a chance of withstanding the test
of time, and instead believe that this Commission will be consumed over the next
few years using our valuable resources to rewrite rules that we knew or should have
known would not work when we issued them.”

It is my fear that when we get to the end of the rulemaking process, we are going
to find the new institutions and systems we have erected are not very good. Should
that pass, blame will certainly rest with the drafters of the financial reform bill.
But, our regulators will not have helped the process if they did not strive to under-
stand every facet of every rule, before they were finalized.

Finally, Commissioner O’Malia’s statement reached straight to the heart of the
matter when he said: “Our inability to develop a quantitative analysis, or to develop
a reasonable comparative analysis of legitimate options, hurts the credibility of this
Commission and undermines the quality of our rules.”

The Commission’s failure to articulate economically defensible reasons behind its
rules damage its reputation as a regulator and strain its relationships with the enti-
ties it oversees. Rules that are perceived to be arbitrary or pointlessly burdensome
are rules that will be avoided or worse, actively circumvented. Bad regulation leads
to loopholes, shortcuts, and will necessitate constant regulatory intervention to
tweak and patch the rules for every new eventuality. If this happens, the rules laid
down under Dodd-Frank will bring more risk and more uncertainty to the market.

Before I close, I want to commend Chairman Gensler on his openness and atten-
tiveness, both with Members of Congress and market participants. He has engaged
the Commission in an extraordinary campaign of meetings and public hearings as
they have undertaken the staggering array of new rules required by Dodd-Frank.

However, he has consistently left idle the most important tool at his disposal—
cost-benefit analysis. I fear that all his efforts in openness will not result in a better
final product, because the Commission has not bothered with a sustained effort to
quantify its proposals or any of their alternatives.

This analysis is not about making things easier for the bankers of Wall Street,
it is about creating a regulatory framework in which all market actors can partici-
pate. I do not worry about the big banks or the big financial firms; they all have
armies of lawyers prepared to help them sort through the end result of this process.

I do fear for the farmer whose local bank will not give him a loan, because he
can no longer hedge his crop. I worry about the small manufacturer that wants to
export products, but finds executing an interest rate swap is too expensive. And, I
agonize over the jobs that will be lost because businesses are no longer able to effec-
tively manage their risks.

Whether they know it or not, my constituents—the farmers, ranchers, manufac-
tures, and small businesses spread across the 11th District—and all Americans are
counting on the CFTC. Their ability to manage their financial lives will be impacted
by the rules the Commission finalizes. To that end, I will continue to insist the
CFTC utilizes every tool at its disposal to get them right.

PREPARED STATEMENT OF HON. JOE BACA, A REPRESENTATIVE IN CONGRESS FROM
CALIFORNIA

Chairman Lucas and Ranking Member Peterson:

I am pleased to be here today to discuss the ongoing implementation of Title VII
of the Dodd-Frank Wall Street Reform and Consumer Protection Act, and discuss
the 2012 agenda for the Commodity Futures Trading Commission.

I thank the Chairman and Ranking Member for convening this hearing. I also
want to thank our witness, and recognize the Chairman of the Commodity Futures
Trading Commission, Mr. Gary Gensler.

Chairman Gensler, thank you for your efforts—I know you have been working
very hard to properly implement the regulatory requirements of Dodd-Frank.

Everyone in this room understands the important balance we need to reach as we
look at establishing a regulatory framework for the complex area of derivatives and
exotic futures trading.
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We want to make sure our agricultural producers, business communities, and end-
users have the flexibility to effectively trade commodities; BUT we also must protect
the American public from predatory financial risks.

We all saw what happened the last time our regulators fell asleep at the wheel—
financial institutions across the nation collapsed and our economy fell victim to a
foreclosure crisis that is still paralyzing many segments of the country.

As the CFTC moves forward in finalizing the definitions of swaps and swap deal-
ers—I hope it will keep in mind the predicament that many energy providers in my
home State of California face.

Moving forward—I hope that any transaction an energy provider makes in order
to comply with state regulations—is excluded from the process used to determine
whether an entity is a swap dealer.

We all must remember the importance of the mission the Dodd-Frank Wall Street
Reform Act laid out.

The American people must have OVERSIGHT and the ACCOUNTABILITY to en-
sure that all derivative trading occurs in light of day, and is above the board.

Again, I want to thank the Chairman and Ranking Member for their leadership
on this critical issue.

I look forward to this opportunity to hear about the progress of the implementa-
tion of Title VII provisions of the Dodd-Frank bill; and to make sure the CFTC is
properly following the legislation’s Congressional intent.

Thank you.

The CHAIRMAN. With that, I would like to welcome to our witness
to the table, Hon. Gary Gensler, Chairman of the Commodity Fu-
tures Trading Commission, Washington, D.C. Mr. Chairman,
please begin whenever you are ready, sir.

STATEMENT OF HON. GARY GENSLER, CHAIRMAN,
COMMODITY FUTURES TRADING COMMISSION,
WASHINGTON, D.C.; ACCOMPANIED BY HON. JILL E.
SOMMERS, COMMISSIONER, COMMODITY FUTURES TRADING
COMMISSION

Mr. GENSLER. Good morning, Chairman Lucas, Ranking Member
Peterson, and Members of the Committee. I am pleased to be here
also with my fellow Commissioner Jill Sommers as well. Today, I
am told it is my 39th time testifying before Congress in this job.
Apparently, I have been in the job 109 days but I will tell you this
is the first time I have testified on February 29.

After a full year in 2011, the CFTC has significant work in front
of us for 2012. Derivatives markets are critical for farmers, ranch-
ers, producers, and other end-users in the real economy. And as
this Committee has noted to me, but I would give the statistic: the
non-financial side of our economy provides 94 percent of private
sector jobs. That is what the derivatives markets helps: futures and
swaps, allow these companies to manage risk and focus on what
they do best, that is, servicing customers, producing products,
farming, milling, and investing in our economy.

My written testimony is more complete, but in short, our agenda
includes completion of the swaps markets rules; clearing mandate
determinations, which is a big piece of what Congress gave us; im-
plementation of swaps reforms, working with members of the pub-
lic on that; enhanced customer protections; and adapting oversight
to changing market structure.

Last summer, we turned the corner from our proposal phase to
starting finalizing rules. We have completed 28 rules to date and
we have just over 20 to go. While the statute generally called for
us to complete this within 1 year, it has taken us longer. And we
are completing rules in a thoughtful, balanced way to get them



8

right, not against the clock. And with 28,000 public comments and
1,300 meetings with the public to date, there is a lot to consider.
We are close to finalizing rules with the SEC to further define the
term swap dealer. 1 believe we will be responsive to comments from
farm credit institutions that have been the subject of some of your
discussions here in bills, agriculture cooperatives, and yes, the com-
mercial end-users and the issue the Chairman raised about hedg-
ing. The product definition rules should follow later during the
spring. But again, we are not trying to rush these. We are trying
to get them right and listen to the commenters and this Com-
mittee.

We also are looking to soon finalize the Commercial End-User
Exemption. Our proposal took Congress’ intent to heart. Non-finan-
cial companies using swaps to hedge or mitigate commercial risk
are out of the requirement for central clearing. The Commission’s
proposed rule on margin for swap dealers likewise provides that
such non-financial companies will not be required by Commission
rules to post margin for uncleared swaps.

I also want to mention that we are taking the legislative pro-
posals of this Committee into consideration as we complete our
rules. I view them as pretty serious comments in our comment file.
The Commission, for example, has already provided for certain ex-
ceptions for inter-affiliate swaps from real-time reporting and the
external business conduct rules that the Ranking Member men-
tioned. We also look forward to seeking public comment on inter-
affiliate clearing for financial companies.

As we finalize reforms, we also have reached out broadly on how
to best implement them, including last year’s roundtables, public
comment periods, and many meetings. And I thank you, Congress-
man Conaway, because we worked a lot with you, in thinking this
through. In response to this public input, we have included phased
implementation in many of our rules. We are also working inter-
nally to implement the swaps reforms. The Commission published
a new strategic plan last year; we have restructured some divi-
sions; in particular, standing up the new data and technology divi-
sion. And given our increasing oversights needs, we are investing
in updated market technology.

Before I close, I will mention resources. At about 700 people, we
are only about ten percent greater than we were in the 1990s, and
since then of course you have asked us to also cover the swaps
market, which is nearly eight times the size of the futures market.
The CFTC is not a price-setting agency. Nevertheless, rising prices
for basic commodities—agriculture and energy—just remind us
once again of the importance of having effective market oversight
that ensures the integrity and transparency of these markets.

I will conclude just by saying that the derivatives reforms, once
implemented, will benefit all Americans in the real economy. They
will benefit the end-users of derivatives, which are responsible for
most of the job creation in the economy. It will do this through the
transparency and competition it brings to the marketplace. I think
also it will benefit the public by lowering risk that Wall Street
poses to the rest of us.

I thank you and I look forward to your questions.

[The prepared statement of Mr. Gensler follows:]
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PREPARED STATEMENT OF HON. GARY GENSLER, CHAIRMAN, COMMODITY FUTURES
TRADING COMMISSION, WASHINGTON, D.C.

Good morning, Chairman Lucas, Ranking Member Peterson, and Members of the
Committee. I thank you for inviting me to today’s hearing on the Commodity Fu-
tures Trading Commission’s (CFTC) 2012 agenda. I also thank my fellow Commis-
sioners and CFTC staff for their hard work and commitment to protecting the public
and promoting transparent and efficient markets. I'm pleased to be here with CFTC
Commissioner Jill Sommers.

CFTC Mission

At its core, the CFTC’s mission is to ensure the integrity and transparency of de-
rivatives markets—both the futures and swaps markets. Each part of our economy
relies on a well-functioning derivatives marketplace. These markets are critical for
farmers, producers, ranchers and other end-users in the real economy—the non-fi-
nancial side of the economy that provides 94 percent of private sector jobs. End-
users can lock in a price or rate and manage their risk through these markets. The
futures and swaps markets allow companies to focus on what they do best—serv-
icing their customers, producing products, innovating, and investing in our economy.
These markets are also critical for pension funds, mutual funds, community banks
and insurance companies, and the Americans who rely upon these entities for their
savings and financial needs.

The CFTC has historically been charged with overseeing the commodity futures
markets. In 2010, Congress expanded the CFTC’s mission to also oversee the pre-
viously unregulated swaps marketplace. At approximately $300 trillion, the domes-
tic swaps market is nearly eight times the size of the futures market.

Combined these markets help their users hedge or transfer $22 of risk for every
dollar of goods and services produced in the U.S. economy. Futures and swaps mar-
kets touch nearly every aspect of our economy from the food we eat, to the price
at the pump, to our mortgages and credit cards, and to our retirement savings.
Thus, it is essential that these markets are transparent and efficient and work for
the benefit of the American public. And when markets are open and transparent,
they are safer and sounder, and costs are lower for companies and their customers.

CFTC 2012 Agenda

After a very full year in 2011, the CFTC has a significant agenda this year to
further enhance the futures and swaps markets to better protect the public. To
start, I'll review what is ahead with regard to swaps a market reforms. I then will
discuss further initiatives for enhancing customer protection and touch on some
steps we are looking at to address changing market structure. I will close by dis-
cussing the CFTC’s request for additional resources to best accomplish these goals.

Completion of Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-
Frank Act) Rules

The CFTC has made significant progress in completing the reforms that will bring
transparency to the swaps market and lower its risk to the rest of the economy. But
there is much work yet to be done.

During the rule-writing process, we have benefitted from significant public input.
CFTC Commissioners and staff have met over 1,300 times with the public, and we
have held 16 public roundtables on important issues, including a 2 day roundtable
beginning today on further protections for customer money.

We substantially finished our proposal phase last spring, and then largely re-
opened the mosaic of rules for additional public comments. We have accepted fur-
ther public comment after the formal comment periods closed. The agency received
3,000 comment letters before we proposed rules and 28,000 comment letters in re-
sponse to proposals.

Last summer, we turned the corner and started finalizing rules. To date, we've
completed 28 rules with just over 20 more to go. Attached to this testimony is a
more complete list of rules we've finished, as well as proposed rules. It’s my antici-
pation that we will finish most of the rule-writing work by this summer; however,
it’s possible that a handful won’t be finished until later this year. While the statute
generally called for completion of the rules in 1 year, for most of them, it has taken
uls lli)nger. We are completing rules in a thoughtful, balanced way—not against a
clock.

To promote transparent and competitive markets, we’ve been able to complete
seven key reforms. Among these reforms, the Commission already has begun to re-
ceive position information for large traders in the swaps markets for agricultural,
energy and metal products. Based on completed registration rules, three swap data
repositories have already filed with the CFTC. In December, we finalized rules for
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the reporting of swaps transactions both to the public and to regulators, which will
begin to take effect as early as July of this year. For the first time, the public and
regulators will have specific information on the swaps markets, in aggregate and
transaction-by-transaction. By contrast, none of this information was available lead-
ing up the 2008 crisis.

Looking forward, we hope to complete rules with regard to designated contract
markets (DCMs), followed later this spring by rules for swap execution facilities
(SEF's). These rules will be critical to bringing transparency and the benefits of com-
petition to both buyers and sellers in the swaps market before they transact.

Last week, the Commission proposed a new block trading rule with a revised
methodology for determining block sizes that benefitted from public input and a re-
view of market data. As we have discussed in this Committee during previous hear-
ings, the Commission is mindful that there are times when a reproposal of a rule
is necessary to help ensure the Commission gets it right.

The CFTC also has made significant progress on rules to bring swaps into central
clearing. We completed rules establishing robust risk management requirements for
derivatives clearing organizations. We finished a rule on the process for clearing-
houses to submit swaps that may be mandated for central clearing. In addition, the
Commission adopted an important customer protection enhancement, the so-called
“LSOC rule” (legal segregation with operational commingling) for swaps. It prevents
clearing organizations from using the cleared swap collateral of non-defaulting, in-
nocent customers to protect themselves and their clearing members.

To further facilitate broad access to these markets and promote competition, the
Commission hopes in the near term to consider final rules on client clearing docu-
mentation, risk management, and so-called straight-through processing, or sending
transactions immediately to the clearinghouse upon execution.

We also are looking to soon finalize the end-user exception. Consistent with Con-
gressional intent, our proposal would ensure non-financial companies using swaps
to hedge or mitigate commercial risk will not be required to bring swaps into central
clearing. The Commission’s proposed rule on margin for swap dealers likewise pro-
vides that such non-financial companies will not have to post margin for uncleared
swaps.

The Commission has received substantial public input on the treatment of swaps
among affiliates of the same business entity. The CFTC’s final rules on real-time
reporting and external business conduct standards include exceptions for such
swaps. To address commenters’ questions about a possible clearing requirement be-
tween affiliates of financial entities, I expect the Commission to consider a proposal
and take public comments later this year.

The CFTC has begun to finalize rules to regulate swap dealers and lower their
risk to the rest of the economy. First, we finished rules requiring registration of
swap dealers with the National Futures Association (NFA). Second, we completed
rules establishing and enforcing robust sales practices in the swaps markets. And
third, a rule finalized this month requires swap dealers and major swap participants
to establish policies to manage risk, as well as to put in place firewalls to prevent
conflicts of interest between trading and research and trading and clearing units.

Later this year, we will consider final rules on capital and margin rules, which
will have the benefit of close consultation with other regulators, both domestic and
international. I also anticipate the Commission will explicitly seek public input on
the extraterritorial application of Title VII of the Dodd-Frank Act.

The Dodd-Frank Act was clear on the meaning of swap and swap dealer, but the
law called on the CFTC and the Securities and Exchange Commission (SEC) to act
jointly in further defining these terms. We have benefitted from significant public
input on the rule relating to entity definitions, and we are looking to finish it in
the near term. We are taking into account all public comments, including those from
farm credit institutions and agricultural cooperatives. The product definitions rule
will follow in the spring.

Furthermore, the CFTC is working with participants in the electricity markets on
possible exemptive orders for rural electric cooperatives, municipal public power pro-
viders and regional transmission organizations.

The Commission also is working with the banking regulators and the SEC on the
Volcker rule. In adopting the Volcker rule, Congress prohibited banking entities
from proprietary trading, an activity that may put taxpayers at risk. At the same
time, Congress permitted banking entities to engage in market making, among
other activities. One of the challenges in finalizing a rule is achieving these dual
objectives. It will be critical to hear from the public on how to best achieve Congress’
mandate. The CFTC’s comment period closes April 16, and I very much look forward
to the substantial public input I anticipate we will receive on this rule.
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The global nature of the swaps markets makes it imperative that the United
States actively consults and coordinates with foreign authorities. The Commission
is working with our foreign counterparts to promote robust and consistent standards
and avoid conflicting requirements in the global marketplace. CFTC staff is sharing
many of our comment summaries and drafts of final rules with international regu-
lators. We have ongoing dialogues with regulators in the European Union (EU),
Japan, Hong Kong, Singapore and Canada. Last week, I met with EU Commissioner
Michel Barnier during his visit to Washington. Next week, I will be in Basel to meet
with the Financial Stability Board to discuss timely implementation of swaps re-
forms in each of the major market jurisdictions. I then travel to Brussels to meet
with key European officials and industry leaders.

Clearing Mandate

Congress gave the CFTC an important role to play in determining which swaps
must be mandatorily cleared. The clearing of standardized swaps will lower risk and
make markets more competitive. Under the Congressionally mandated process, the
Commission will have 90 days to review a clearinghouse’s submission and determine
whether the swap or group of swaps is required to be cleared. Last year, the CFTC
finalized a rule on the process for review of swaps for mandatory clearing. Earlier
this month, we asked each registered clearinghouse to submit for the agency’s re-
view all the swaps that it was clearing as of February 1, 2012, including all pre-
enactment swaps. Staff is now reviewing these submissions and preparing rec-
ommendations for the Commission regarding which swaps or groups of swaps
should be required to be cleared. During the Commission’s review period, there will
be a 30 day period for the public to provide comments. Though much of the timing
depends on the clearinghouses, I anticipate that this comment period may begin this
spring.

Implementation

As we move on from the rule-writing process, a critical part of our agenda is work-
ing with market participants on phased implementation of these reforms. We have
reached out broadly on this topic to get public input. Last spring, we published a
concepts document as a guide for commenters, held a 2 day, public roundtable with
the SEC, and received nearly 300 comments. Last year, the Commission proposed
two rules on implementation phasing relating to the swap clearing and trading
mandates and the swap trading documentation and margin requirements for
uncleared swaps. We have received very constructive public feedback and hope to
finalize the proposed compliance schedules in the next few months.

In addition to these proposals, the Commission has included phased compliance
schedules in many of our rules. For example, both the data and real-time reporting
rules, which were finalized this past December, include phased compliance. The first
required reporting is as early as July for interest rate and currency swaps. Other
commodities have until October. Additional time delays for reporting were permitted
depending upon asset class, contract participant and in the early phases of imple-
mentation.

The CFTC will continue looking at appropriate timing for compliance, which bal-
ances the desire to protect the public while providing adequate time for industry to
comply with reforms. Furthermore, to ensure a smooth transition for market partici-
pants, we have given them exemptive relief from the effective dates of certain rules
until July 16, 2012.

As swaps market reforms are implemented, market participants will continue to
seek guidance, and in some cases petition for exemptions. The CFTC wants to be
as responsive as possible to these inquiries, and this is an important part of our
2012 agenda. In the case of the large trader reporting requirements for the physical
commodity swaps market, Commission staff worked with market participants and
delayed requirements for 2 months to accommodate technical requirements. CFTC
staff also engaged with market participants to ease the process of compliance. In
addition to regular dialogue, our staff developed a guidebook of data standards,
which can be found on our website. Just as we did with large trader reporting, staff
is reaching out to market participants regarding the data rule we completed in De-
cember, and we will continue this type of engagement in other areas.

Another significant agenda item for this year will be the registration of new mar-
ket participants. This process has already begun for SDRs and foreign boards of
trade (FBOTs). Since the FBOT rule was finalized in December, three have re-
quested to be registered. We expect other FBOTSs that are currently operating under
staff no-action letters to shortly request to be registered. We also are working with
two new entities seeking to register with the CFTC as designated clearing organiza-
tions. In January, we finalized the registration rule for swap dealers and major
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swap participants, and we will be working, along with the National Futures Associa-
tion, on these entities’ registration and related questions. In addition, Commission
staff estimates that 20-30 entities will seek to become SEFs, and I anticipate they
would begin to register later this year.

The agency also has a lot of work to do internally this year to further prepare
for the implementation of reforms. A year ago, the Commission published a new
strategic plan for Fiscal Years 2011-2015 that incorporates the agency’s expanded
responsibilities to oversee both the futures and swaps markets. Importantly, the
strategic plan also includes a new and tougher approach to agency performance
measures to more accurately evaluate our progress. In addition, the CFTC’s new re-
sponsibilities necessitated an agency restructuring to ensure the Commission uses
its resources as efficiently as possible. The Commission created the Division of Swap
Dealer and Intermediary Oversight and the Office of Data and Technology. The re-
organization was put in place last October.

Our new Office of Data and Technology has a number of critical objectives to
achieve in support of both swaps and futures oversight. The office will establish con-
nections with SDRs so that the CFTC can collect and analyze swaps data for sur-
veillance and enforcement purposes. It is taking on the challenge of how we aggre-
gate data across SDRs, as well as how we aggregate it with futures market data.
The office also will be working with the Treasury Department and international reg-
ulators on legal entity identifiers. Given our increasing oversight needs and the
events of May 6, 2010, we will begin collecting daily order books from trading plat-
forms for surveillance and market oversight purposes. The technology office also will
C(l)ntinue to update and improve automated surveillance, including greater use of
alerts.

Building on newly available data to the Commission, the CFTC plans to begin
publishing aggregated swaps trader data. The public has benefited for years from
the futures market data we have published in our Commitment of Traders reports.
Our goal is to provide similar transparency to the public for the swaps market.

In October, the Commission adopted a final rule to establish position limits for
physical commodity derivatives. The limits will come into effect once the joint rule
further defining the term “swap” is completed and the Commission has received a
year’s worth of data on the relevant swap markets.

Customer Protection

Segregation of customer funds is a core foundation of customer protection in both
the futures and swaps markets. The CFTC already has taken a number of steps in
this area. The completed amendments to rule 1.25 regarding the investment of
funds bring customers back to protections they had prior to exemptions the Commis-
sion granted between 2000 and 2005. Importantly, this prevents use of customer
funds for in-house lending through repurchase agreements. In addition, clearing-
houses will have to collect margin on a gross basis and futures commission mer-
chants (FCMs) will no longer be able to offset one customer’s collateral against an-
other and then send only the net to the clearinghouse. And the LSOC rule for swaps
ﬁnsures customer money must be protected individually all the way to the clearing-

ouse.

We will continue looking at options to further protect customers. Today and to-
morrow Commission staff are hosting public roundtable sessions to examine addi-
tional enhancements. Also participating are other regulators, including the SEC and
NFA. Panel topics include protections for the collateral of futures customers, con-
sistent with the already-approved LSOC rule for cleared swaps. Additional discus-
sion topics are alternative custodial arrangements for segregated funds, enhancing
the controls over the disbursement of customer funds, and increasing transparency
to customers and to the CFTC regarding the location and investment of customer
funds. Also on the agenda are revisions to the bankruptcy rules for FCMs, protec-
tion of customer funds at FCMs to be traded on foreign futures markets, issues as-
sociated with entities dually registered with the CFTC as FCMs and the SEC as
broker-dealers, and enhancing the self-regulatory structure. CFTC staff is actively
seeking public input on these topics, and members of the public can submit com-
ments through our website.

Changing Market Structure

This year, the Commission also will continue working to adapt our oversight to
changing market structure, including emerging trends related to electronic trading.
Instead of being traded in the pits, nearly 90 percent of futures and options on fu-
tures are traded electronically. While market participants used to be personally in-
volved in each of their trades, they now often rely on algorithms to execute their
trades. Humans are much more frequently depending on the judgment programmed
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into machines to execute their trading strategies. The makeup of the market also
has changed. In contrast with the early days of the CFTC, swap dealers, managed
money accounts and other non-commercial reportable traders make up a significant
majority of many of the futures markets. Most of the trading volume in key futures
mark((eits—up to 80 percent in many markets—is day trading or trading in calendar
spreads.

I expect the Commission will consider putting out for comment a concept release
concerning the testing and supervision of automated market participants. These
concepts will be designed to address potential market disruptions that high fre-
quency traders and others who have automated market access can cause. Further-
more, the Commission’s Technology Advisory Committee has established a sub-
committee to specifically examine automated and high frequency trading.

In addition, the CFTC will continue working with the markets and the SEC on
recommendations from the Joint-SEC-CFTC Advisory Committee on Emerging Reg-
ulatory Issues with regard to cross-market circuit breakers, pre-trade risk safe-
guards, effective testing of risk management controls and supervisory requirements
regarding algorithmic trading.

The Commission staff also is developing proposed rules on the reporting of owner-
ship and control information for trading accounts. These rules would enhance the
Commission’s surveillance abilities and increase market transparency.

Resources

The CFTC is a good investment for the American public. But the agency needs
sufficient resources to do its job. The CFTC’s budget request strikes a balance be-
tween important investments in technology and human capital, both of which are
essential to carrying out the agency’s mandate under the Commodity Exchange Act
and the Dodd-Frank Act.

As we move into FY 2013, the CFTC will need additional resources consistent
with the agency’s expanded mission and scope. At our current size of about 700 peo-
ple, we are but ten percent larger than our peak in the 1990s. Since then, though,
the futures market has grown fivefold, and Congress added oversight of the swaps
market, which is far more complex and nearly eight times the size of the futures
market the agency currently oversees.

The budget request estimates the need for an appropriation of $308 million and
1,015 staff-years for the agency. This request is a significant increase over the $205
million FY 2012 enacted appropriations level, but it is much needed given the dra-
matic growth of the markets we oversee.

The CFTC will continue working hard to effectively oversee the futures market
and implement reforms for the unregulated swaps market. Without sufficient fund-
ing, however, the nation cannot be assured that this agency can oversee the futures
and swaps markets, that customers are protected, and that the public gets the ben-
efit of transparent markets and lower risk.

Conclusion

The financial crisis brought our economy to a standstill. While there are signs of
recovery, Americans continue to face a challenging economy and are seeing budgets
squeezed because of increasing prices at the pump. Thus, it is essential that the fu-
tures and swaps markets are transparent, competitive and work for the benefit of
the America public.

The financial crisis exposed that swaps helped concentrate risk in the financial
system that spilled over into the real economy, affecting businesses and consumers
across the country. The derivatives reforms in the Dodd-Frank Act, once imple-
mented, will lead to significant benefits for the real economy and all the Americans
who depend on pension funds, mutual funds, community banks and insurance com-
panies. They will benefit from lowering the risk of the swaps market and increasing
transparency.

Some have raised cost considerations about these reforms. But there are far great-
er costs—the eight million jobs lost, millions forced out of their homes, shuttered
businesses and the uncertainty throughout the economy that came from risk, which
spilled over from Wall Street.

Thank you for inviting me today, and I'd be happy to take questions.

ATTACHMENT

CFTC Dodd-Frank Update

Final Rules & Guidance
e Agricultural Commodity Definition
e Agricultural Swaps
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e Anti-manipulation
o Business Affiliate Marketing and Disposal of Consumer Information

e Commodity Pool Operators and Commodity Trading Advisors: Amendments to
Compliance Obligations

Derivatives Clearing Organization—General Provisions and Core Principles
External Business Conduct Standards

Foreign Boards of Trade—Registration

Internal Business Conduct Standards (Duties, Recordkeeping, & CCOs)
Investment Advisor Reporting on Form PF (Jt. with SEC)

Investment of Customer Funds (Regulation 1.25)

Large Trader Reporting for Physical Commodity Swaps

Position Limits for Futures and Swaps

Privacy of Consumer Financial Information

Process for Review of Swaps for Mandatory Clearing

Process for Rule Certifications for Registered Entities (Part 40)

Real Time Reporting for Swaps

Removal of References to or Reliance on Credit Ratings

Reporting Certain Post-Enactment Swap Transactions (IFR)

Reporting Pre-Enactment Swap Transactions (IFR)

Retail Commodity Transactions—Interpretive Guidance on “Actual Delivery”
Retail Foreign Exchange Intermediaries—Regulations & Registration
Retail Foreign Exchange Transactions—Conforming Amendments
Segregation for Cleared Swaps

Swap Data Recordkeeping and Reporting Requirements

Swap Data Repositories—Core Principles, Duties & Registration

Swap Dealers and Major Swap Participants—Registration
Whistleblowers

Proposed Rules & Guidance
e Block Rule
e Capital for Swap Dealers & Major Swap Participants

e Client Clearing Documentation, Straight Through Processing, Clearing Member
Risk Management

Commodity Options

Conforming Rules

Designated Contract Markets—Core Principles

Disruptive Trade Practices

End-User Exception

Entity Definitions (Jt. with SEC)

Governance and Conflict of Interest (DCM, DCO, & SEF)
Harmonization of CPO/CTA Reporting

Identify Theft (Jt. with SEC)

Implementation Phasing for Clearing & Trading Mandates

Internal Business Conduct (Documentation, Confirmation, & Portfolio Reconcili-
ation)

Margin for Uncleared Swaps

Process for “Made Available to Trade” Determinations
Product Definitions (Jt. with SEC)

Reporting of Historical Swaps

Segregation for Uncleared Swaps

Swap Execution Facilities—Core Principles & Registration
Volcker Rule

Final Orders

e Delegation to National Futures Association (NFA)—Certain exemptions for
Commodity Pool Operators

e Delegation to NFA—Foreign Exchange Intermediary Registration function
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Delegation to NFA—Swap Dealer & MSP Registration function
Exemptive orders—Effective Date for Swaps Regulation

Treatment of Grandfather Relief Petitions—Exempt Boards of Trade & Exempt
Commercial Markets

o Treatment of Grandfather Relief Petitions—Transactions done in Reliance on
2(h)
Studies

e Feasibility of Requiring Use of Standardized Algorithmic Descriptions for Fi-
nancial Derivatives (Jt. with SEC)

o International Swap Regulation (Jt. with SEC)
e Study on Oversight of Carbon Markets (Jt. with various other Agencies)

The CHAIRMAN. Thank you, Mr. Chairman.

The chair would like to remind Members that they will be recog-
nized for questioning in the order of seniority for Members who
were here at the start of the hearing. After that, Members will be
recognized in order of arrival. And I, as always, do appreciate the
Members’ understanding of that.

And I now recognize myself for 5 minutes.

Mr. Chairman, you have recused yourself from the investigation
of MF Global, correct?

Mr. GENSLER. That is correct that I am not participating in that
matter, sir.

The CHAIRMAN. And you have not been involved or privy to infor-
mation regarding new developments in the investigation and rel-
evant enforcement proceedings, correct?

Mr. GENSLER. That is correct, sir.

The CHAIRMAN. But Chairman, do you plan on being involved in
any policy response that the Commission makes based on the les-
sons learned from MF Global. For example, the Customer Protec-
tion Roundtable scheduled for the next 2 days, you will be involved
in those?

Mr. GENSLER. I have, for a long time, sir, focused along with my
fellow Commissioners and customer protection was involved last
summer and last fall when we tightened up the investment of cus-
tomer funds protections in December when we, through the clear-
inghouse rules, ensured that margins should be posted on a gross
basis. And as consensus develops to the extent consensus is devel-
oped I would anticipate being involved in some of these matters of
general rules.

The CHAIRMAN. So as I understand it, it is your intention that
the Commission moves forward on proposals potentially as early as
this spring. So I guess my question would be, Chairman, how can
you be in a position to lead the Commission in the policy response
when it should clearly be supported by lessons learned during the
investigation if you are not a part of the investigation?

Mr. GENSLER. Well, you are right, sir, that I am not part of that
investigation, but as I mentioned, there are a number of things
that the Commission laid out even before the matters of the fall,
like tightening up the investment of customer funds. To the extent
that a consensus forms through these 2 days of roundtables,
through a lot of market input and market feedback, I would be in-
volved in that as one of the five members of the Commission. And
I do believe that there would be significant public input on any-
thing in reaching any changes in the rules to really help the public
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and enhance what, as you said, is the core foundation of the fu-
tures and swaps market, that customer money is protected.

The CHAIRMAN. But you would acknowledge not being involved
in the day-to-day investigation going on now that the lessons that
hopefully will clearly come from that process will make it more
challenging for you to be part of the solution?

Mr. GENSLER. Well, I think of this, if I might, somewhat as incre-
mental. I think what we did in December was very critical to tight-
en up some of the loosening that we had frankly done in the early
years to the investment of customer funds. I think what we have
done in the clearinghouse rules are very critical as well. But again,
as the consensus forms—and I don’t know what will come out of
these 2 days of public roundtables—but we have asked the public
to weigh in. The public is also not participating in the investiga-
tion, nor am I.

The CHAIRMAN. Chairman Gensler, over the next several months,
you have reassured this Committee that the definition of swap
dealer will not result in end-users unnecessarily having to register
as swap dealers, yet last week, it was your intention to propose the
final rule related to swap dealers and the end-user community was
frantically working to have an explicit exemption for hedging in-
cluded in the rule. Chairman Gensler, it was of course never Con-
gress’ intent for the Commission to consider hedging activities to
be swap dealing. In fact, Congress made every effort to ensure end-
users were exempt from clearing and margin, which are only 2 of
the many regulations associated with being a swap dealer. If you
intended to make improvements to the rule as you have reassured
Members of the Committee, and for that matter myself, then why
were end-users forced to make last-minute appeals to Commis-
sioners for help on something as fundamental as the classification
that hedging is not swap dealing?

Mr. GENSLER. I think we have done a good job throughout these
rulemakings to take into consideration public comment, but I will
say that normally speaking, in the last 2 to 3 weeks before we vote
on something, we hear from people reminding us of their comment
letters, even sometimes when we have taken already and adjusted
the base text of the rule because these documents are not put out
again under the Administrative Procedures Act.

With regard to the actual rule itself, let me speak to the sub-
stance. One of the key things in the rule if I might say is market-
making. There are three or four prongs that Congress laid out. If
you are “regularly engaged in swap dealing” is one of them; but an-
other one is if you are “market-making.” And we received a lot of
comments to narrow that, to address that, and I think that we will
address that, particularly with regard to the word hedging.

The CHAIRMAN. I guess the question, Chairman Gensler, is based
on your assurances in the past and the near panic that was set off
over this definition issue, how can the Committee be assured that
assurances given today won’t lead to near panic on other rules as
the process goes along?

Mr. GENSLER. Well, I think just as the Ranking Member men-
tioned on the pension fund concerns about external business con-
duct rule, I remember some pension funds being in our building 2
and 3 days before the Commission vote on our rule. I mean we are
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running a very open process and I welcome the commenters coming
in. I am saying that there are a number of issues on the definition
that you and I fully agree on and one is that the end-user commu-
nity banks are not swap dealers. There are some parties that have
chosen to deal, that make markets on a routine basis. In the en-
ergy swap area they actually list themselves as primary members
of the International Swap and Derivatives Association, which says
you can only be a primary member if you make markets, not for
hedging. And that is really the approach. I think there is not a dif-
ference between you and I, sir, on this issue.

The CHAIRMAN. With the indulgence of my colleagues, one last
question.

Chairman Gensler, would you say that you are coordinating with
your international counterparts as required by Dodd-Frank in Sec-
tion 754?

Mr. GENSLER. Yes, very much so. We share our draft documents
with them before we consider proposals and finals, but more than
that, we meet with them extensively, Commission Sommers and
myself both. She was just recently in Japan. I will be over in Basel
and Brussels next week.

The CHAIRMAN. Chairman Gensler, I understand that the Euro-
pean Commissioner for the EEU on this subject matter, Michel
Barnier, just last week would have said in regards to the U.S. and
its efforts of coordination, “it is not acceptable that U.S. rules have
such a wide effect on other nations and foreign capital markets
without any international coordination. A unilateral approach is a
path to fragmentation and inefficiency. We need more international
cooperation in all of these areas. This is the message I would bring
to all of my U.S. counterparts. Think internationally.”

How do you respond to that?

Mr. GENSLER. Michel Barnier and I had a very good meeting last
week. His letter was I think specifically about the Volcker rule,
which he and I had a lively discussion on that. It is a very difficult
rule and challenging because Congress gave us two pieces—pro-
hibit one thing, proprietary trading; permit another thing, market-
making. But we have had an ongoing dialogue with Michel Barnier
and his people, at one point weekly. We looked at gaps and over-
laps. And as I say, I am going to meet with him again on Tuesday.
So it has been a very constructive coordination, a partnership
with——

The CHAIRMAN. But Chairman Gensler, my understanding of
Commissioner Barnier’s comments were not limited to the Volcker
rule. In fact, they were much broader than that. And if leaders of
one of our primary partners in the global regulatory reform, the
EEU is concerned that we are taking a unilateral approach to re-
form, yet you are telling us you are working closely together. There
is clearly a lack of coordination here and apparent inconsistencies
with what you have told the Committee. International cooperation
and coordination is a key to making global reform effective and to
ensure that we are not unnecessarily building inconsistencies or
duplications in the regime that will hamper competition growth. I
just urge you to more carefully consider the feedback from our glob-
al partners.
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And with that, Mr. Chairman, I thank you and I yield to the
Ranking Member for 5 minutes.

Mr. PETERSON. Thank you, Mr. Chairman.

You know, I think everybody should understand that hundreds
of millions of dollars have been spent over the last year or 2 by
these folks trying to get around these rules. I think some of the
concerns are legitimate and some of them aren’t. But, from what
I can tell kind of where you are heading with the Commission is
that if you are actually hedging, you are an actual end-user, that
is not going to trigger this swap dealer designation. But there are
firms in the electricity area and in the energy gas and oil area that
are actually dealers like you say. For myself, as one of the sponsors
of this bill, those folks, the dealer part of their business should be
regulated. So that is what I think. I guess you guys are sorting
through that.

But, when it looks to me like some of the end-users are trying
to convince Members that we are somehow or another trying to do
something to them on their end-user status to get out of the other
part of it where they are clearly dealers. I hope that we get more
of this out into the public so people can understand what is going
on. There has been a lot of noise made over all this stuff—and on
the issue—it looks like a combination of this extraterritorial and
Volcker rule that some of these folks are using the old saw that
they are going to move their business overseas and so forth, we
have heard that. That is part of why we didn’t regulate people in
the first place.

I just hope people understand that a lot of what is going on here
is that people still don’t want to be regulated. They still want to
do whatever they want, which is what got us in trouble in the first
place. I for one hope that you look carefully at this. From what I
understand, the end-users that are actually hedging for commercial
purposes are probably not going to be swept up in this, is that

Mr. GENSLER. I agree with that and we can address that because
Congress laid out one of the prongs to be a swap dealer is market-
making. And so we can modify the final rule to clearly address—
that it is really about routinely accommodating people knocking on
your door to hedge their risk, not your risk——

Mr. PETERSON. Yes, they are——

Mr. GENSLER.—somebody else coming with you.

Mr. PETERSON.—actually competing in the same market as these
big—Goldman Sachs and J.P. Morgan and so forth, right? I mean
they are in the same market.

IV{dr. GENSLER. There is a small handful. For the tens of thou-
sands——

Mr. PETERSON. Yes, I mean——
hMr. GENSLER.—of end-users are not going to be caught up in
this

Mr. PETERSON. Right.

Mr. GENSLER.—but there are some who have chosen actively to
deal. The largest integrated oil companies, some of them have a
dealing desk that they do because that is a business they choose
to be in and provide liquidity to others. But it is set up as a regular
business.

Mr. PETERSON. Yes.
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Mr. GENSLER. And that was another prong that if they set it up
as sort of a regular business to provide that liquidity and risk man-
agement again to others.

Mr. PETERSON. And it wouldn’t be fair to the people that are
being regulated to have their competitors not be regulated. I mean
that just seems to be

Mr. GENSLER. Well, [——

Mr. PETERSON.—they are actually in the business.

Mr. GENSLER. I think it is that or we could look back to 2012 and
then we would call it the BP loophole instead of the Enron loop-
hole. There are very real bylaws of the International Swap and De-
rivatives Association that say you can only be a primary member
if you make markets and not for hedging.

Mr. PETERSON. Right.

Mr. GENSLER. There are six or eight companies that voluntarily
choose to do that. Now, maybe they will stop choosing to do that.
It is really to make sure, as you say, that the tens of thousands
of end-users, I agree with the Chairman, are not swap dealers. If
they are entering into a swap—foremost to hedge, if they are not
routinely, making markets, or accommodating demands of some-
body else, they are not a swap dealer. If they are entering into
swap, really the purpose is to hedge the energy that they are pro-
ducing or the oil they have in the refinery. That is not accommo-
dating somebody else’s business.

Mr. PETERSON. One other thing, Mr. Chairman, if I could.

We have heard various reports from folks that have met with you
and other Commissioners. These rumors are circulating constantly.
One of these rumors is that there is some interest in the Commis-
sion of exempting high-frequency traders from the definition of
swap dealer. Until 3 years ago, very few people outside of Wall
Street had even heard of high-frequency trading and there are
some indications that it may have contributed to the flash crash of
May 2010. So I would have concerns about such a blanket exemp-
tion. So is this under serious consideration at the Commission, and
if it is, is it wise?

Mr. GENSLER. It is something that some high-frequency traders
have come in to talk about. They actually sometimes tout that they
make markets. They don’t yet make markets in swaps, but if they
were to develop to make markets over the next several years, I
think it is consistent with Congressional intent that if you are
making markets, actively accommodating demand in the markets,
that you would register. So I think it would be unwise to somehow
just leave them out.

Now, they wouldn’t be necessarily coming under let’s say the
sales practice regimes or external business conduct rules because
in January we made sure that those rules don’t cover people anony-
mously trading on a market. But you are correct. Some of them
have been making the rounds. One came in this week and said
they look forward to registering. They are registered in other juris-
dictions. So actually it is even amongst that community there is a
split.

The CHAIRMAN. The gentleman’s time has expired.

The chair now recognizes the gentleman from Iowa for 5 min-
utes, Mr. King.
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Mr. KiNG. Thank you, Mr. Chairman.

Chairman Gensler, thank you for your testimony and repeated
testimony here on the Hill. I understand that you have recused
yourself from MF Global and I don’t want to press anything on
that. I just want to ask just a very standard question I think that
could be reviewed from just reading the papers, but if they had not
been switching between accounts to keep themselves liquid for the
day, is it a safe conclusion that they would have gone bankrupt
earlier, and if so, how much earlier would you guess?

Mr. GENSLER. I don’t know. I think this might be when I turn
to Commissioner Sommers.

Ms. SOMMERS. Congressman, I am not familiar with the press re-
ports that you are referring to, but I guess I would say that our
current investigation is doing just what you indicated. We are trac-
ing those transactions out of the customer segregated accounts to
find out where they would have gone.

Mr. KING. If I could just——

Ms. SOMMERS. I don’t know at this point whether they would
have gone bankrupt earlier. That——

Mr. KING. May I just say that from where I sit—and I will just
make this comment then and you can decide whether you would
like to answer or not—from where I sit, if they hadn’t been using
segregated accounts to meet their daily call, then my position
would be that they would have collapsed earlier and gone into
bankruptcy earlier. That is an observation from what happens
when you run into a cash flow problem. I thought that was a sim-
ple, basic question. So that is my comment on it. If you choose to
disagree, that is fine. But I don’t want to put you on that spot.

I would like to instead move on a little bit and direct to the
Chairman, I have information in front of me that says that of de-
rivatives—well, first, maybe I better ask this broader question. Do
we know the value of derivatives and the value of swaps, total no-
tional value of each?

Mr. GENSLER. We have approximations. The size futures market
runs in the U.S. between 535 and $40 trillion a year depending
upon the month and the time of year. The total worldwide size of
the swap market is reported that it is a little over $700 trillion and
it is estimated a little less than V%2 is in the U.S. So I usually use
an estimate of $300 trillion. But it is just that, an estimate.

Mr. KiNG. Okay. Well, thank you. That gives us a sense of the
scope of this. And I have data in front of me that shows that 96
percent of the value of the derivatives in this country are in the
hands of the five largest banks or in control of the five largest
banks, and then if you go to the top 25 banks, you are at 99.86 per-
cent of the notional value of the derivatives. And we have a little
over 1,000 small institutions that are trading there in that .14 per-
cent. And I would just like to know is it your intent to regulate
those small banks in the same method as the larger banks?

Mr. GENSLER. No.

Mr. KING. Are you concerned—good. What would be your intent?

Mr. GENSLER. Congress gave us a flexibility to set a de minimis
in the swap dealer definition. And we put out to comment a de
minimis that many commenters came in and said was too low. And
so it is under consideration between the Securities and Exchange
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}(fommission and us. But I think we have taken those comments to
eart.

Worldwide there is between 35 and 40 large banking enterprises
that are currently clearing at a London clearinghouse, the big in-
terest rate clearinghouse. Most of those have indicated they will
probably register. But then when you get beyond that group, de-
pending again where we end up, we will add a couple of key defini-
tions, the de minimis and also something I would like to be asked
about, about swap dealing in connection with originating loans. I
tllllink that those thousands of small banks will not be touched at
all.

Mr. KiNG. Would you have an estimate on how many banks
would be of the—I went to 25. That number, it sounds to me like
it will grow, but do you have an estimate on how many banks
would be covered?

Mr. GENSLER. I don’t sitting here, but the 35 to 40 international
banks, some of which aren’t in the U.S. that are registered with
that clearinghouse are the types of banks that are likely to reg-
ister.

Mr. KING. So the small institutions have breathed a sigh here I
think. But I would like to go to

Mr. GENSLER. That is our goal, sir.

Mr. KiNG. Yes. Then I would like to go to Dodd-Frank. And if
this Congress did the sweeping thing and perhaps not this year,
perhaps in the next Congress and repealed 100 percent of Dodd-
Frank, what would be the impact from your perspective?

Mr. GENSLER. I think the public would lose the benefits of trans-
parency and competition in this market, this $300 trillion or so no-
tional market. I think end-users would—they may not feel it imme-
diately—but the next time Wall Street spills out risk, they would
look back and say that wasn’t such a good thing to repeal, Title
XII. T am just speaking about what this Committee came together
to do. I really think the public would be more at risk. Let’s not for-
get eight million jobs were lost largely because of the financial com-
munity’s risk spilling out to the economy in 2008.

Mr. KiNG. If T could just conclude with this, Mr. Chairman, and
that is that sometime back in 2007 or perhaps in the late fall of
2006 when we were first looking at these shifts that were taking
place financially that brought about this downward spiral that we
are reacting to now, I remember a conversation with an investment
banker who said then what you do when you are in this business
is pretty much what everyone else does. That way if they are mak-
ing money, you are making money, and if things fall apart and
there is a bailout, you will be bailed out with the rest of them. I
make that statement because I wrote that down that day. I remem-
ber it clearly, and I think it was a precursor to what actually hap-
pened. I think our investors in this country, many of the large in-
stitutions were counting on a bailout. I think they knew they were
running on the edge and taking those risks and the bailout came.
That prediction came true.

So I just incorporate that into the process. There are two ways
to do this. One is let the investors take the risk and evaluate the
collateral. The other one is to do the regulatory and the expensive
thing that has not been proven by the Obama Administration.
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I appreciate your testimony and the response of the Commis-
sioner as well. And I would yield back the balance of my time.

The CHAIRMAN. The gentleman’s time has expired.

The chair now recognizes the gentleman from Pennsylvania for
5 minutes.

Mr. HOLDEN. Thank you, Mr. Chairman.

And Chairman Gensler, thank you for being here. I agree with
the Ranking Member’s opening statement that so far in the rule-
making process, the CFTC has been really attentive to concerns
that have been raised. I just have one question about farm credit,
though. Last month, this Committee passed in a very bipartisan
manner H.R. 3336, Small Business Credit Availability Act. Among
its provisions, this bill reaffirms Congress’ original intent that farm
credit institutions qualify for the statutory exemption we provided
in Section 1(a) of Dodd-Frank, which states, “in no event shall an
insured depository institution be considered to be a swap dealer to
the extent it offers to enter into a swap with a customer in connec-
tion with originating a loan with that customer.” At a previous
hearing, you raised a question as to the Commission’s ability to en-
sure that farm credit institutions would be able to get this same
exemption granted to insure depository institutions. Do you still
have those doubts? And do you believe the Commission has the au-
thority to grant farm credit banks this same exemption?

Mr. GENSLER. I do believe that we have the authority. The hear-
ing was helpful. I don’t remember how many months ago and there
was a Member over here that asked it but I can’t remember whom.

Mr. HOLDEN. Yes.

Mr. GENSLER. And we went back and researched it. I think we
do have the authority. And though the American Bankers Associa-
tion recently sent us a letter and pointed out they thought other-
wise. So there are comments on both sides of this but——

Mr. HOLDEN. Okay. Thanks, Mr. Chairman. I yield back.

The CHAIRMAN. The gentleman yields back. The chair now recog-
nizes the gentleman from Texas, Mr. Conaway, for 5 minutes.

Mr. CoNAWAY. Thank you, Mr. Chairman.

And Mr. Gensler, welcome to the Committee. I am going to re-
turn to a topic that is near and dear to my heart and yours as well
I suspect. I feel a lot like Sisyphus pushing this rock up a hill and
it rolls back down, push it back up, and that is the cost-benefit
analysis that the Commission in my view needs to do on each of
its rules. As you know, we have passed a bill here that would
strengthen Section 15a of the Commodity Exchange Act prospec-
tively. We are going to have to go back and redo it for these. But
recently, two of your Commissioners have been pretty critical of the
cost-benefit analyses that have been done, particularly with respect
to the business conduct rules, examples of 1 year retention on
audio conversations that need to be taped whether the technology
may or may not be available, a 15 year retention on documents
with respect to swaps, a duplicative requirement on retention of
documents that swap data repositories in accordance with your
rules would be required to maintain as well, overlapping require-
ments. Can you talk to us about why that is cost-effective and/or
necessary that these duplicative costs need to be put in place under
the business conduct rules?



23

Mr. GENSLER. Congress said that records have to be kept, includ-
ing voice recordings. That is statute. We received a lot of comments
on that and we actually moderated it. We rolled back in the final
and said the voice recordings no longer have to be digitized or put
on an electronic file. And in fact with Commissioner O’Malia’s help
right there on the dais, we even rolled back a little bit more and
we assured people all you have to do is keep it and make sure that
if the enforcement folks request something that you can search it.
And there is a lot of software to search it by keywords. And so I
think we clarified that.

To the second question about keeping books and records. Books
and records are important whether it is in the futures, securities,
or now swaps area so that a company can manage its risk and even
report to its public shareholders and to have a check actually on
the clearinghouse or somebody else. So, we did come out that they
have to keep internal books and records and don’t, so to speak,
outsource that to somebody else.

Mr. CONAWAY. So part of your analysis will be, then, to check
records against records

Mr. GENSLER. No, not that we——

Mr. CoNAWAY.—against the internal documents? We are going to
run into that?

Mr. GENSLER. It is just that they have to keep books and records
on their transaction and trading so that they can manage their
credit risk, manage their interest rate——

Mr. CoNawAY. | understand.

Mr. GENSLER. Okay.

Mr. CoNawAY. That is all done while the trade is active. I got
that. They are going to do that anyway. Fifteen years when most
other retaining requirements are 10?7 Why the 15 year retention in
this area?

Mr. GENSLER. I would like to get back to you just on that if I
might——

Mr. Conaway. Okay.

Mr. GENSLER.—because I don’t remember the retention period.

Mr. CoNAWAY. Let me ask you something else. And this came to
our attention just within the last day or so. Single family offices
where they are doing a lot of things for really wealthy families
have enjoyed an exemption under the rule. SEC has recently given
them an exemption from certain rules. Are you willing to work
with that community to make sure that they are treated the way
they have been previously with respect to Rule 413(a)(3) to make
sure that they can do their business without unnecessary regula-
tions and new layers of cost to these families?

Mr. GENSLER. Yes, but even further than that, I think there are
four exemptive letters that we have given over the last 10 or 15
years, and we said affirmatively that those would apply, as a gen-
eral matter. But there is always——

Mr. ConawaYy. Okay.

Mr. GENSLER.—things that are different. So yes——

Mr. CoNaAWAY. My concern, though, is under the Commodity Pool
Operator rules that that exemption that previously was there was
not included. It may be an oversight but you are willing to work
with that community?




24

Mr. GENSLER. Oh, absolutely. The four letters—you see, they
were actually letters; they weren’t in our rule.

Mr. CoNnawAY. Okay.

Mr. GENSLER. So those letters, then, can be relied on by other
people in

Mr. CoNnawAY. Okay.

Mr. GENSLER.—similar circumstance. It is more a question
whether it is a little bit different circumstance

Mr. CoNaAwAY. All right.

Mr. GENSLER.—and that is where we would like to work with
that community.

Mr. CoNAwAY. All right. Well, Mr. Chairman, I continue to be
concerned that the cost-benefit analysis that is either there or not
there is not representative and there may be other ways to get at
some of these regulations and get the industry reactions and their
responses to these things, that the cost outweighs the benefits asso-
ciated with what we are doing make sense. So with that, Mr.
Chairman, I yield back.

The CHAIRMAN. The gentleman yields back.

The chair now recognizes the gentleman from Connecticut for 5
minutes.

Mr. COURTNEY. Thank you, Mr. Chairman. And thank you for
holding these hearings and, Chairman Gensler, for your endurance.
These are really important issues. And coming from Connecticut
where my local gas station hit $4 a gallon last week, again, the im-
portance of the work your Commission does is in people’s faces
every single day. I mean the data that we are seeing that is widely
reported in the media, that supplies are higher than they were 3
years ago when gas was $1.90, that demand is down from where
it was a year ago. Yet, we are seeing this spike happening in Feb-
ruary of all times of the year at a moment when our recovery is
finally getting some traction, again, to me just underlines the need
for the Commission to move forward on what the Dodd-Frank bill
mandated.

I have been reading the pleadings in the court challenge that
somehow suggest that you exceeded your discretion by imposing
these position limits last October. That is ludicrous. The law is
crystal clear that this is something that the Commission was re-
quired to do. And not just to do it but to do it expeditiously.

I mean frankly there are a lot of folks in my state who are upset
with the fact that it took so long for the Commission to extract the
rule. And again I am not pointing the finger at you. I realized you
had a juggling act in terms of trying to line up three votes on that
Commission and you did it and I salute you for it. But obviously,
we are 5 months out since that vote occurred and yet there are still
no rules in place again with all of the negative trends that we are
seeing reemerge again, the very issue which the Dodd-Frank legis-
lation was intended to address. So, number one, I mean if you
could give us an update because people are anxiously looking to
you for relief here in terms of where we stand as far as the imple-
mentation of the October rule.

Mr. GENSLER. I think you refer to the position limit rule and that
rule would go into effect after two important things. First, that we
finalize jointly with the SEC the further definition of the term
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swap, the product definition rule. We have made good progress, but
as you have seen on the entity definition, we have scheduled that
once and rescheduled it a couple times so I would think the product
definition rule is this spring to give you a realistic time frame. Sec-
ond, that we collect 1 year of data. We started collecting that data
last fall and I think the year runs through this August if I am not
mistaken. It needed 1 year of data to collect and then apply the for-
mulas. And then, of course, as you noted, there is this court chal-
lenge on the core question that, of course, I think you and I agree.
I think if there is ever a clearer Congressional intent, this was—
I mean people talk about intent on end-users and intent on the
Farm Credit Bureau, but if there was ever an intent, I think the
position limits this Committee had spoken of a number of times
from 2008 on.

Mr. CoURrRTNEY. Well, I know Commissioner Chilton issued a
statement a couple of days ago again acknowledging the fact that
you were able to muster the votes to get that measure through last
October, but frankly, time is the enemy here in terms of trying to
get a market that is transparent, that has some connection to sup-
ply and demand. I would urge you to—and I wrote to you a few
days ago on this specific point—to get those position limits to follow
the law, which is what the Congress enacted. You know, this Com-
mittee tried to trip up that law with H.R. 1573. Luckily, it has not
moved forward, the 2 year stay on the Dodd-Frank legislation. But,
the impact in terms of small businesses, individuals, consumers,
the payroll tax cut extension which we just passed a few days ago,
it is just going to go up in smoke literally at the gas pump. And
it is just critical that we get these rules in place. I don’t know if
you wanted to——

Mr. GENSLER. I was just going to say I think some of what we
have done has been very significant. We will have brought greater
transparency to these markets by this summer when reporting has
to begin in these markets, energy swap markets included. We have
passed very strong rules unanimously, I recall, on anti-manipula-
tion to give us new authorities to chase after folks that are manip-
ulating markets. So I think we have done some very good and con-
structive final rules that are in effect, it will take some time to im-
plement, but you are correct; the position limit rule takes a little
longer.

Mr. COURTNEY. And last, the impact in terms of government
spending as far as these price increases in terms of our military
dwarf whatever your budget request is that came in. And again I
hope that this Congress will recognize that you have hard work to
do and that you need the staff to do it to protect our economy.

I yield back, Mr. Chairman.

The CHAIRMAN. The gentleman yields back. The chair now recog-
nizes the gentleman from Arkansas, Mr. Crawford, for 5 minutes.

Mr. CRAWFORD. Thank you, Mr. Chairman.

And thank you, Mr. Chairman, for your appearance today. I just
want to ask you in your decision-making process, why have you
chosen not to convene an Ag Advisory Committee since the grain,
hog, and beef industries have been so severely impacted by the MF
Global meltdown?



26

Mr. GENSLER. We consult with members of the Ag Advisory Com-
mittee pretty regularly. Some of them are even participating in this
2 day roundtable that was referred to. The actual formal meeting
of the Committee, the last number of years, I think 6 years, has
been once a year. We are only in February but we are certainly
going to bring that together as a formal group and have a public
meeting. We did have Commissioner Dunn, who had so successfully
chaired it for years, retire, and so we also have to find a way to
move forward but we are absolutely committed. And we use Mem-
bers of the Committee as much as we can and seek their advice.

Mr. CRAWFORD. Do you have a timeline on that, when you might
convene that just yet?

Mr. GENSLER. I don’t because, it involves a little bit of working
with the General Services Administration because charters have 2
year clocks and things like that. But we would be glad to work
with your office and get you more details.

Mr. CRAWFORD. Okay. Thank you. Of course you know ag co-ops,
for example, provide swaps to their members and then enter into
another swap to offset that risk. This is critical to their ability to
continue to provide hedging tools to members of their co-ops. In
that scenario, would the offsetting swap make an entity eligible for
the end-user clearing exemption?

Mr. GENSLER. Well, I think that—and I hope as we finalize this
we have spent a lot of time with the agriculture cooperatives
around the dealer definition again and if it is an agriculture coop-
erative that is Capper-Volstead and dealing with another co-op or
one of its members. It is almost like an inter-affiliate transaction.
I think we have worked through an approach subject to Commis-
sioners of two Commissions voting on it that they are not going to
get caught up in the dealer definition. To your question, then, if
they are not a dealer, they are an end-user. I mean they are just
then by definition an end-user.

Mr. CRAWFORD. Okay. Would the offsetting swap meet the defini-
tion of a hedge of commercial risk?

Mr. GENSLER. Well, I think they would be an end-user if they are
not a dealer so any of their swaps, they would have a choice wheth-
er to come to a clearinghouse. And under our end-user exception
that I think is what you are referring to, the proposal I believe
would be a yes to that if that—I am trying to follow the question
but I think what you are referencing is would they be exempt from
clearing if they choose to be? And I think the answer is yes.

Mr. CRAWFORD. Right, okay. Let me switch gears to small banks
real quick. Out in the country it is important for me, farmers, and
ranchers that they be hedged against commodity price risk in order
to qualify for loans from their local banks, the relationship between
commodity hedging and borrowing. It is exactly what Congress in-
tended to preserve in the swaps in connection with loans exemption
from the swap dealer definition. Will community and mid-sized
banks that provide commodity swaps to their loan customers be eli-
gible for this exemption under the final swap dealer rule?

Mr. GENSLER. We have received comments; we are still looking
at it. Again I think, as I mentioned to other Members, because of
how we are addressing ourselves to the market-making definitions
and de minimis definitions, those community banks to which you
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refer, I am not aware of any that will probably be above some of
these numbers. But I am not suggesting there might not be one or
two.

Mr. CRAWFORD. Okay. And finally, in the little time that I have
left, if the commodities swaps that small and mid-sized banks pro-
vide to loan customers are not covered under the swap dealers defi-
nition in connection with loans exemption, continuing to provide
those swaps will make them swap dealers and subsequently subject
to Section 716 push-out provisions. So my question is has the
CFTC examined the impact within the context of the swap dealer
rule?

Mr. GENSLER. We are aware of it. It is part of our discussions.
Again I think, you refer to community banks, particularly because
there is an interplay between a de minimis, how high to make that,
the definition of market-making, in essence how tight to make that.
That, as I said earlier, I think the community banks—I mean if
there is one that you specifically know of and your staff wants to
share with us, it would be helpful to understand the issue better.

Mr. CRAWFORD. All right, thank you. I yield back.

The CHAIRMAN. The gentleman yields back. The chair now recog-
nizes the gentleman from Vermont for 5 minutes, Mr. Welch.

Mr. WELCH. Thank you very much, Mr. Chairman.

Thank you, Chairman Gensler, for being here. I want to talk a
little bit about gas prices in speculation premium. I have an article
from Forbes that basically goes through a Goldman Sachs analysis
that says that there is likely a $23.39 speculation premium in the
price of a barrel of oil if oil is at $108 a barrel, which when this
study was done it was at. What it talks about is that the positions
on NYMEX for future contracts is the equivalent to 233 million
barrels of oil, which is the equivalent of 1 year’s crude supply from
Iran to Western European nations like France, Belgium, Greece,
Italy, and Spain. And it goes on to do an analysis in the careful
Goldman way to state that if there is a $23 a barrel speculation
premium, that translates into about 56¢ per gallon of gas. And ob-
viously, that has a brutal impact on our consumers and it has a
brutal impact on many of our manufacturers that depend on petro-
leum products.

Also, this is happening at a time when our production is high,
our demand is relatively low, and the United States is actually ex-
porting gasoline. Do you have the resources that you need to ad-
dress the speculation premium that is now injected into the price
of gasoline at the pump and that is doing so much harm to our
economy and so much damage to the pocketbook of everyday con-
sumers?

Mr. GENSLER. I will take a broader question. Do we have the re-
sources we need? No, because Congress just gave us a large task.
I hope that once we have finalized these rules, which I anticipate
most will be done by this summer—there will be a handful that
will take longer—that we can move on and work with this Com-
mittee, work with the appropriators and get the resources to move
the agency close to a 1,000 person agency from 700 person agency.
I do think that rising energy prices is a reminder as to why this
is a good investment to the American public.
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Mr. WELCH. The point of our legislation I think was to acknowl-
edge that the futures market is absolutely essential for end-users,
but that to the extent it is manipulated by Wall Street speculators,
it is for their benefit at the expense of consumers in the productive
economy. Is that a fair statement?

Mr. GENSLER. Absolutely. We are a good investment for the real
economy. The real economy is 94 percent of the jobs in this country
and I sometimes feel that people are trying to tip the scales back
to Wall Street.

Mr. WELCH. Do you have any reason to dispute the analysis by
Goldman Sachs as to how much of a price is being imposed through
speculation as opposed to supply and demand?

Mr. GENSLER. I know it has been quoted by many. There are
other analyses that say other things but I don’t have things to ei-
ther support it or deny it.

Mr. WELCH. All right.

Mr. GENSLER. To support or deny Goldman Sachs’ analysis I just
don’t know.

Mr. WELCH. All right. Now, many of us who have supported leg-
islation that would provide a steady and stable funding source for
you—not you so much as your agency to do the work that needs
to be done on behalf of consumers in the productive economy, much
like the SEC, a small fee on transactions. Is this something that
would be helpful to make certain that your agency had the re-
sources that it needed to act on behalf of consumers and the pro-
ductive economy?

Mr. GENSLER. The President referenced this in his recently sent
budget to the Hill. I think prior Presidents of both parties have
raised it. I would support whatever this Committee and Congress
thought would help ensure that we have the adequate resources,
whether it is out of the general Treasury or if these—I am sup-
portive either way. And if this Committee would like to work on
it, I would work with you on it.

Mr. WELCH. Well, I thank you, Mr. Gensler.

And Mr. Chairman, this seems like an area of common interest
because all of us represent consumers who are getting hammered.
We represent Democrats in Republican districts and we represent
Republicans in Democratic districts and every one of us has been
hearing from families where they are just wondering why, if the
demand is going down, the price is going up and how in the world
they are going to pay for this. And it is hurting our manufacturers
as well. So if there is any way, Mr. Chairman, that we can find our
way clear to help get the price down, I think we ought to do it.

I yield back.

The CHAIRMAN. The gentleman’s point is appreciated. The gen-
tleman yields back.

The chair now recognizes the gentleman from Illinois, Mr.
Hultgren, for 5 minutes.

Mr. HULTGREN. Thank you, Mr. Chairman.

And thank you, Chairman Gensler, for being here today. I apolo-
gize. I had another Committee so I just stepped out for a few min-
utes, so if any of this is repetitive, I apologize, but they are impor-
tant questions for my constituents that I wanted just to ask and
see if we could get some answers for.
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One is I am just concerned about the continued delays in rule-
making process that are creating regulatory uncertainty and affect-
ing the ability of especially rural electric and farm co-ops to plan
for the future, especially with regard to the pending definition of
swap dealer. After several apparent delayed votes on that rule, I
am wondering if you could give my constituents any idea of what
to expect, when to expect it, specifically wondering on what your
prediction is for the de minimis exception and where that will be
set.

Mr. GENSLER. All right. I would like to not get out ahead of not
just my Commission, but the SEC as well, so it is ten Commis-
sioners’ deliberation. You are right; we had hoped to vote on this
and then there was more collaboration over at the SEC to go on.
But in terms of the de minimis, higher than where we were with-
out pinning myself down because it is ten Commissioners weighing
in. And that with regard to the agricultural co-ops, as we have
said, we have worked a lot with the community with this Capper-
Volstead community offering risk management through swaps to
their members. We are going to do our best to try to treat that like
it is an affiliate situation.

And then on the rural electric cooperatives and municipal power
authorities, we have been working on this, I think it is now for 6
or 8 months. We are hoping that they will come in and file a peti-
tion. We have been working actively with them. And then we will
put it out to public comment and get what is called a 4(c) exemp-
tion, but we have to vote on it, put it out to public comment, and
then finalize it. We are doing something similar with the regional
transmission organizations. I hope we are close to them filing the
actual petition but we are not there yet.

Mr. HULTGREN. So the delay is their filing or is the delay from
your office?

Mr. GENSLER. Well, on the rural electric cooperatives I just want
to say we have been working very cooperatively, but yes, I mean
because that community is so diverse, in fairness to them to put
this petition in front of us does take some coordination between a
lot of actors in their community. But I can’t speak for other Com-
missioners but I am personally supportive of it.

Mr. HULTGREN. What is your best guess? You know, is it 30
days? Is it 90 days? Is it 120 days for that specifically? And then
also you had talked about dealing with the ten members, waiting
for them to respond.

Mr. GENSLER. With regard to the finalizing the definitions, the
entity definitions, it is my hope that it will be through this coming
month, March. With regard to the cooperatives, the rural electric
cooperatives, if we could get back to you but I was hopeful that we
were going to have a petition in February but I don’t want to speak
for them. If the petition came in, then we would put it out to public
comment. So I would say it is probably well into the spring by the
time we start to get the public comment. And I that, I believe,
takes 30 days as well.

Mr. HULTGREN. Well, okay. Again, I wasn’t here for all of the de-
bate on Dodd-Frank, but I am wondering just a little bit. You
know, getting back to this de minimis exception, the $100 million
level to start with, was that ever realistic? It just seems like such
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a low number and opens it up to so many questions out there,
again, for my constituents and just wondering again if there is a
recognition of what I see as just an unrealistic number and hope-
fully a realization that

Mr. GENSLER. We have gotten a lot of comments—you are abso-
lutely right on this—from whether it is community banks, end-
users, and we are taking them very seriously.

Mr. HULTGREN. Okay. And maybe again you have already dis-
cussed this a little bit but we have been hearing a lot of questions
about this as well. With commercial hedging, they are wondering
if that will expressly be excluded from the activities that constitute
swap dealing under the rule?

Mr. GENSLER. Congress laid out a number of important prongs.
Market-making is one of them and regular business is another one
if I might say. And so a lot of commenters came in and said, well,
what is market-making? Can you be more specific about that? And
in my mind—I am just speaking off the top of my mind. It is really
about routinely making yourself available to others who need to
hedge, not about your hedging. So it is not about some energy com-
pany that the purpose of what they are doing is hedging the oil in
the refinery.

In terms of regular business we received a lot of comments about
that. Can we be a little bit more specific and explicit about that?
And again I don’t want to speak for other Commissioners but in my
mind I think there are things we can do there to help people out
and of course address through the de minimis. Sometimes that is
just an easy way to help folks.

Mr. HULTGREN. Well, hopefully it can be both, because I think
both create that uncertainty and continue that. So my hope is that
it can be well defined and what I am hearing from you is you are
pretty much saying you don’t have control of it. We would probably
argue you have a little bit more control

Mr. GENSLER. No, no, I

Mr. HULTGREN.—than you are letting on, but, we want to make
sure that we are getting that assurance that again there is going
to be some express exclusion of commercial hedging. People who
aren’t in the business of that are in the business of trying to serve
their customers, to run a business and knowing the uncertainties
of agriculture and the commodities markets.

Mr. GENSLER. I think that we will sufficiently address the issue
of hedging in the context of a producer or merchant. That is your
point——

Mr. HULTGREN. Well, I look forward to seeing that. So thank you
very much.

I yield back.

The CHAIRMAN. The gentleman’s time has expired. The chair now
recognizes the gentlelady from Ohio for 5 minutes, Ms. Fudge.

Ms. FUDGE. Thank you so much, Mr. Chairman.

And thank you, Chairman Gensler, for being here. I just have
two brief questions.

You may well know that Congressman Steve Stivers and I intro-
duced H.R. 2779, which is a bill that would exempt certain inter-
affiliate transactions from swap dealers from meeting margin and
clearing requirements. This would ensure that transactions are not
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classified as separate transactions. If these contracts are classified
as separate transactions, there is a concern that it will increase the
cost for customers of the products and it will impede the ability of
businesses to manage their risk.

I have two questions. The first is that you talked about it, as well
as in your testimony, you state that the final rules will include ex-
ceptions for inter-affiliate swaps. Is that going to be in that group
that is coming in the summer or when is that?

Mr. GENSLER. Well, some of them have already been completed.
For instance, in December we completed the reporting rule and I
know in your bill I think you addressed reporting as well.

Ms. FUDGE. Right.

Mr. GENSLER. This is the public reporting or real-time reporting.
So we addressed affiliate swaps there that are not really arm’s
length transactions and so forth. We addressed in January in the
sales practice or external business conduct where again these affil-
iate transactions that aren’t at arm’s length. So we shouldn’t have
to protect the sales practices in that regard.

In most affiliate transactions, if one party is an end-user, there
will not be any clearing requirement. But what we think we need
to do is probably publish for notice and comment—and we believe
we have the authority to do it—but publish for notice and comment
between a financial company and its financial affiliate where both
are financial companies. That is the one area. So for the end-user
community, I truly don’t believe that this is an issue but it is just
within an insurance company between two of its affiliates, for in-
stance.

Ms. FUDGE. What do you think that time frame is, I mean, to
be

Mr. GENSLER. I need to put out a proposal on this. Given our cal-
endar it is going to be likely in the spring and then we have to put
it out. Maybe we will decide only to put it out to 30 days comment
instead of 60 because sometimes where there is more consensus we
might go a little shorter. And in this whole area we have about 20
or so more rules. Adding an inter-affiliate, adding others maybe
there will be 25. As I say, we will be working through the summer
and fall possibly on some of these.

Ms. FUDGE. Okay. Thank you. And the second part of my ques-
tion is I understand that the SEC has suggested that they will
treat these transactions differently than you may. Can you discuss
how you plan to address the concerns of market participants when
they may have to comply with two different sets of rules on the
same product?

Mr. GENSLER. We spent a lot of time with the SEC in trying to
harmonize and sometimes advocate for our point of view. On the
trades between affiliates I have not been brought—it is just not
brought to my attention but if your office could help me, if there
is something that you think the SEC is not doing that I should
know about, I would like to help you on that.

Ms. FUDGE. We will certainly be in touch. Thank you.

I yield back.

The CHAIRMAN. The gentlelady yields back. The chair now recog-
nizes the gentleman from Nebraska for 5 minutes.
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Mr. FORTENBERRY. Thank you, Mr. Chairman, for holding this
important hearing.

Chairman Gensler, welcome. What is causing the rise of the price
of gasoline?

Mr. GENSLER. You know, I am spending so much time thinking
about enhancing customer funds and working on these rules, but
what we are, we are not a price-setting agency. It is not what Con-
gress asked us to do. We are an agency that oversees the markets
to ensure that they are transparent, competitive, and free of fraud
and manipulation. And so that is what we can best do to ensure
that these energy markets work and that whatever price, high or
low, in the energy markets and the agriculture markets reflect buy-
le;rs and sellers, both hedgers and speculators meeting in that mar-

et.

Mr. FORTENBERRY. Here is what is at issue: if you look at de-
mand for gasoline, in fact you see lower demand currently. Supply
disruptions, perhaps volatility in the Middle East are a factor but
not significant enough to probably correlate directly to this spike
that we are seeing currently. Back to Mr. Welch’s question earlier,
it has been suggested by your own Commissioner in a recent arti-
cle, Bart Chilton, that there is a speculative premium built into the
price of gasoline that may be as much as 56¢ per gallon. Do you
agree with that assessment?

Mr. GENSLER. I agree that we need to make sure that our mar-
kets have a strong oversight, that we have a strong anti-manipula-
tion regime, that we have transparency, and yes, that we complete
position limits. That is where Commission Chilton and I are——

Mr. FORTENBERRY. Do you think these

Mr. GENSLER.—aligned.

Mr. FORTENBERRY.—current speculative position limits would
adequately address the problem?

Mr. GENSLER. I think that the whole regime—I must say I think
that the limits are one part to ensure integrity of a market but I
think that it is critical that we complete the other rules with re-
gard to transparency. That we actually give the public the benefit
of this whole work that this Congress did and that we are now
about a year late on.

Mr. FORTENBERRY. What would you surmise the correlation to be
between the Federal Reserve’s loose monetary policy is driving
down the value of our currency therefore increasing commodity
prices, particularly oil, which tends to lead the other prices. What
is the correlation there? In other words, our debt and the way in
which we are printing money to solve it is lending itself to higher
commodity prices, that is a major factor in this uptick of retail gas-
oline prices.

Mr. GENSLER. I have not seen a study on——

Mr. FORTENBERRY. I haven’t either. That is why I am asking you
but we are trying to examine all of factors here that are in-
volved——

Mr. GENSLER. Right.

Mr. FORTENBERRY.—I mean something is doing it.

Mr. GENSLER. You are absolutely correct but if I might return.
I think our role as a Commission, as an agency is not to set a price
or even that a price is low or high. It is——
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Mr. FORTENBERRY. No, I understand.

Mr. GENSLER.—really that the markets are transparent and
work for the American public.

Mr. FORTENBERRY. I understand. You are just an expert in the
dynamics of these markets so it would be helpful to hear your opin-
ion as to all the factors that are driving up the price in this regard.

Mr. GENSLER. Though at any one time there are many factors,
I am not aware of a study—and if there is one, I would certainly
read it and so forth—but on the specific point that you mentioned
about the monetary policy and so forth

Mr. FORTENBERRY. It could be a factor?

Mr. GENSLER. Well, there are many factors that come into mar-
kets. These markets, to just give you a sense of the oil market
today, the oil market today—and we publish these figures every
Friday—has producers and merchants and that makes up between
I think 13 to 15 percent of the open futures market. And then there
are swap dealers that make up a big group. And then the managed
money, that is the hedge funds, and then other financials. So some-
where between 80 and 85 percent of the futures market are swap
dealers and what we call managed money or hedge funds and other
financials and 13 or 15 percent of the futures markets—this is on
NYMEX and so forth—are the producers and merchants.

Mr. FORTENBERRY. How has that ratio shifted through the years?
It used to be inverted is my understanding.

Mr. GENSLER. We have only been breaking out this into four cat-
egories. We started doing that about 2 years ago and we have pub-
lished I think 5 prior years. So over those 7 years it has shifted
a little less than you said, but yes, it has shifted.

Mr. FORTENBERRY. Significantly?

Mr. GENSLER. A little bit more towards financial

Mr. FORTENBERRY. I am about to run out of time. I am sorry to
interrupt you. I think the broader point here is we are deeply con-
cerned that a system originally designed to mitigate risk is actually
creating risk now.

Mr. GENSLER. Well, I think that that is just a keen reminder as
to why we have to continue to get our oversight right and also that
we need to be a fully resourced and funded agency.

Mr. FORTENBERRY. Thank you.

I yield back.

The CHAIRMAN. The gentleman’s time has expired. The chair now
recognizes the gentleman from Georgia, Mr. Scott, for 5 minutes.

Mr. DAvID ScoTT of Georgia. Thank you, Mr. Chairman.

Welcome, Chairman Gensler. Chairman Gensler, let me ask you.
The whole core of what we are trying to do rests on funding. We
can write all kinds of laws; we can put out all kinds of regulations.
Dodd-Frank is a tremendous, tremendous law, very complex and it
puts a tremendous responsibility on your agency as the regulator.
So I need to know and I think the Committee needs to know and
the American people need to know your real serious thoughts on
the funding of it. And I specifically want to ask you if you do not
have sufficient funding, could we see delays in reviewing, for exam-
ple, applications for new swap execution facilities, designated clear-
ing organizations, and swap data repositories?
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Mr. GENSLER. I thank you for that question. The answer is yes,
we could see delays. We are about a 700 person agency, and with
the help of this Committee and Congress, we have $205 million of
funding. That is only about ten percent more staff than we had in
the 1990s. And now, I deeply respect you all have a very hard job
with the appropriators. We are asking, along with the President,
for funding to move up to $308 million, a little over 1,000 people,
300 more people because we are taking on a market eight times the
size. We do not right now have what I would consider a plan that
is adequate to address all the registrations that will come in. We
expect between 20 and 30 swap execution facilities, a handful of
data repositories, two or three more clearinghouses. We are going
to rely on the NFA to register dealers. We are probably going to
borrow some of our enforcement staff and move some enforcement
staff for 6 months or so to try to deal with some of these registra-
tions. But that is a backup plan at best. It is the plan we have but
it is not a plan that I think is the best for the American public.

Mr. DAVID ScOTT of Georgia. And this would also apply to delays
in reviewing swaps to see if the clearing mandate should apply, re-
quests for exemptions to the law’s provisions as well.

Mr. GENSLER. Hopefully, the clearinghouses will start the review
of mandatory clearing this spring but you are absolutely correct
that when people knock on our doors for interpreter letters, no-ac-
tion letters, exemption petitions, this is a human exercise and we
do need more technology; but the computers can’t just take an ex-
emptive request and put it one end of the computer and it prints
out at the other end.

Mr. DAVID ScOTT of Georgia. I think that is very important. And
I think that we owe it to your agency if we are drafting these major
pieces of legislation which are needed, certain tweaks certainly
need to be made here and there. But there are forces at work that
don’t like Dodd-Frank. There are forces at work to find creative
ways of trying to do away with Dodd-Frank and there is no more
clearer way of accomplishing this than starving the very agencies
and the regulatory people we assign to do the job. It is sort of like
cutting the legs out from under somebody and then condemning
them for being crippled.

Mr. GENSLER. Well, I would have to say to you, Congressman, I
believe working with my fellow Commissioners and an excellent
staff, we will get the rules finished and then the industry will want
people there. But you are right; we will not have the people even
to examine the clearinghouses on an annual basis, on a regular
basis.

Mr. DAvID ScOTT of Georgia. Let me ask—and I have 1 minute
to go—and our Ranking Member brought up an interesting subject
of extraterritoriality. I hope I pronounced that long word right. And
it is also an issue that you and I have discussed in my other com-
mittee, Financial Services. It is my understanding that the SEC
Chairman Schapiro has announced that the SEC will issue a for-
mal rulemaking related to the extraterritorial application of the
Dodd-Frank law. Can we expect the CFTC to also issue a formal
rulemaking on the extraterritorial scope of the Dodd-Frank as the
SEC has announced?
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Mr. GENSLER. Though our statutory situation is a little different,
we will seek public comment on what is called 722(d) or it might
be called 2(I) of the Commodity Exchange Act. They don’t have that
provision but that is basically the core to this question. In addition,
I am hoping to get public comment through that release on swap
dealer—where we defer to foreign regulators. We have a long his-
tory of deferring to foreign regulators. I am hoping that we can con-
tinue to do that but that will be also—and hopefully get public
comment on it.

Mr. DaviD ScoTT of Georgia. All right. Thank you very much,
Mr. Chairman.

The CHAIRMAN. The gentleman’s time has expired.

For the benefit of the Members, it is worth noting we will next
go with Mr. Schilling, followed by Mr. Boswell, followed by Mr.
Huelskamp, followed by Mr. Thompson, and finally Mr. Tipton.

With that, Mr. Schilling is recognized for 5 minutes.

Mr. SCHILLING. Thank you, Mr. Chairman.

Good to see you again, Mr. Gensler. As you know, Congress pro-
vided an exemption for captive finance affiliates from both the defi-
nition of major swap participant as well as the definition of finan-
cial entity for the purpose of end-user clearing exception. The statu-
tory language, however, leaves room for interpretation by the Com-
mission and the operational realities of the financing provided by
captive finance companies require additional clarification from the
CFTC with regard to how they intend to interpret the calculation
of the 90/90 rule. For example, take a tractor made by John Deere
in Moline, Illinois. The tractor may have an implement that is not
made by John Deere. Are they allowed to finance this transaction?

Mr. GENSLER. Though I am very familiar with the provision and
we will carry out the intent of this Committee and Congress on the
captive finance provision, I would like to sort of work with staff
and get back to you on the specific question of the—I think if I fol-
low the question is if John Deere sells a tractor but there is an im-
plement that they sell with it

Mr. SCHILLING. Right. Like let’s say they sell a tractor and then
they have an auger that goes with it

Mr. GENSLER. Right. Right.

Mr. SCHILLING.—are they going to be able to do that basically?

Mr. GENSLER. Well, I know they will be able to sell it but your
question about because the provision says that 90 percent of what
they are financing has to be what they are manufacturing if I re-
member?

Mr. SCHILLING. Right.

Mr. GENSLER. And so it is a question of whether the auger, be-
cause it is not something they manufactured, would be counted
against the 90 percent?

Mr. SCHILLING. Exactly.

Mr. GENSLER. I think that our proposal didn’t speak negative or
positive to it, but I know this question has come up and I don’t
know how we would address it other than in a facts and cir-
cumstances. But certainly if I can talk to staff afterwards and get
back to you.

Mr. SCHILLING. Yes, that would be great because as I understand
many of these companies are already hearing from the other folks
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that they do business with and they will demand assurances that
these captives qualify for the exemption before they will trade with
them. So it is just another piece of—certainly I think that the John
Deeres to Caterpillars and other companies out there just really
need to have some good solid clarification to where it is not going
to be second-guessing by you guys, so, very good.

With that I yield back my time. Thank you, sir.

The CHAIRMAN. The gentleman yields back.

The chair now recognizes the gentleman from Iowa, Mr. Boswell,
for 5 minutes.

Mr. BosweLL. Well, thank you, Mr. Chairman.

And thank you, Chairman Gensler, for your work. It seems to me
like if we just give you the tools and get out of your way you will
get on with it, you have lots to do and it is just kind of holding
you up.

But we keep discussing it and this is not a criticism, Mr. Chair-
man. This is just a discussion. It seems like half of our hearings
have been about this subject, full Committee and probably as much
on the Subcommittee. And I am sure you will have something to
say. But I will yield to you momentarily.

I understand and I support the need for Congressional oversight
but I believe we must get to other business, too, and I am con-
cerned about the farm bill. Many of us have experienced the hands-
on, you and me, and we know the plan. We have to have a little
information to plan ahead. And you probably know things I don’t
know about this farm bill so I just hope we get to it. I think it is
important and I know you do, too. So you might comment on that.

Another issue, Mr. Welch touched on it, and this Forbes report
about speculation in the cost per barrel. Now, I have spent a lot
of my life in Texas and a lot of my life in Oklahoma and I know
what those arms going up and down mean. I see them all over the
place, even I believe where the State Capitol grounds, in OKkla-
homa, used to be. So I understand that. I am not quarreling about
that. But I just feel like that this gasoline price impact on our pro-
ducers, economy, everything about it, we owe it to our people that
we support that they have other options as well as they go about
planning their business and not relying on OPEC and Wall Street.
So could you comment on some of that for my ratification and my
clarification or whatever?

The CHAIRMAN. And the gentleman yields and I appreciate that
yield. To the fine gentleman from Iowa I would note as far as the
farm bill goes, this is one of those issues where as the pieces come
together we will move as aggressively together as we possibly can.
Whether it was last fall in the hurry-up effort for the Super Com-
mittee where the chair and the Ranking Member worked very dili-
gently with the chair and Ranking Member of the other body to try
in a time frame that was very tight to craft policy. Unfortunately,
the rest of Congress and the Super Committee didn’t match the ef-
forts of the House and Senate Agriculture Committees. Whether it
was that scenario or the situation we are in this summer, we are
going to do everything within our power working with every Mem-
ber of this Committee in regular order to craft that good farm pol-
icy and move us forward.
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As far as the number of hearings that this Committee has dealt
with that relate to Dodd-Frank and the Commodity Futures Trad-
ing Commission, I just simply observe that the very aggressive
rulemakings process that the Commission has gone on mandated
by Dodd-Frank has the potential for tremendous effect on the econ-
omy, not just agriculture but the entire national and international
economies. And doing our responsibilities of oversight, looking over
the Chairman’s shoulder on a regular basis, asking the Chairman
lots of pointed questions on a regular basis is a part of our respon-
sibility and I believe that helps him and his fellow Commissioners
do a better job in their important role. And we will continue to
work that.

I won’t deny to you for a moment that when all of this is done
and all the rules are in place and hopefully everyone agrees on the
same interpretation, if we never have another CFTC hearing as
long as I live, it will be too soon. But that said, until we reach that
magic point, we are going to do our job. And I would also note to
my good colleague from Iowa that very soon we will announce a se-
ries of hearings in the field addressing farm bill issues. I suspect
after that there will be a few more hearings here in this very Com-
mittee chamber addressing farm bill issues and we are going to
load our quiver, we are going to sharpen our blades, and we are
going to get after that farm bill, sir.

Mr. BosweLL. All right.

The CHAIRMAN. Thank you for those questions.

Mr. BosweLL. Well, thank you for the reassurance.

And thank you, Mr. Gensler, for your work. I know we gave you
a lot of responsibility and a whole volume of rules to come up with
and so on but I appreciate your work and the time that you have
had to spend answering questions from me and so on, thank you
for that. And I wish you continued success.

And Mr. Chairman, thanks for your remarks, but speculation is
going on. I don’t know to what degree out there but I think we
probably do and I do think we do agree that we have responsibility
to do everything we can. I know we agree to do everything we can
to let our producers out there know what they have to deal with.

Thank you for your efforts, I appreciate it. I yield back.

The CHAIRMAN. And the only comment I would add is just let it
Eaili{ in Oklahoma. With that I thank the gentleman and he yields

ack.

And I now turn to the gentleman from Kansas, Mr. Huelskamp,
for 5 minutes.

Mr. HEULSKAMP. Thank you, Mr. Chairman.

And I appreciate the opportunity to visit with you, Mr. Chair-
man, as well. And I know in one of your previous answers you said
that your main priority, a top priority was enhancing customer
funds and I wanted to follow up with a few more questions. I know
you were unable to make our hearing in November on MF Global
and I understand. And these questions will be directed—before you
recused yourself from the investigation, I would like your com-
ments that given that 99 percent of MF Global’s accounts were
commodity accounts regulated by the Commission, do you think it
was appropriate the bankruptcy was structured as a SIPA bank-
ruptcy, thereby stripping customers of their priority status?
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Mr. GENSLER. If I might just try to answer it in a general ques-
tion about when futures commission merchants under our jurisdic-
tion and regulation are also broker-dealers under the Securities
and Exchange, there is the bankruptcy protection of SIPA, the Se-
curities Investor Protection Act, and there is the bankruptcy pro-
tection which is in the Bankruptcy Code and so forth and they
interact. But as I understand it from my knowledge of this from
staff is that once it is a joint broker-dealer futures commission mer-
chant and there are securities customers at risk the way the law
interacts is that the Securities Commission and SIPA can put it
into a SIPA Trustee. The good news though from what I under-
stand is everything that is in the Bankruptcy Code to protect the
futures customers, Subpart 4 I think it is called, or our code rules
190, they have to use those same provisions.

Mr. HeuLskaMp. Customers with segregated funds that were
lost, they did lose their priority status, is that correct, with this ap-
proach in bankruptcy?

Mr. GENSLER. I might have to turn to Commissioner Sommers
because it is about this specific matter, but I don’t know. I mean
I am able to sort of:

Mr. HEULSKAMP. I have a couple other questions as well. And
Ms. Sommers, if you would answer that question, I would appre-
ciate that.

Ms. SOMMERS. Of course. Thank you, Congressman. In the SIPC
proceeding for MF Global, commodity customers have an exclusive
right to the customer property that were in the segregated ac-
counts. They did not lose their priority status in that particular
bankruptcy case.

Mr. HEULSKAMP. Okay. Thank you. Second question would be,
Mr. Chairman, I guess given it was obvious on October 31—and I
know you weren’t able to make our November hearing I guess on
this issue—it was obvious by then from the details that we have
seen that customer funds were missing and likely commingled.
Why didn’t the Commission move immediately to freeze the assets
of MFGI and MFGH with that knowledge in hand on October 317

Mr. GENSLER. I will try to answer just that what I know about
from that weekend. I think that is before I recused myself. But just
from what I know about that weekend, MF Global had filed that
they were in compliance each day and that weekend, most of that
Sunday the company, not us, were working to move the customer
positions to another company, Interactive Brokers. And so there
were a series of conference calls on that Sunday to help facilitate
the movement of the positions. And as it has been widely reported,
somewhere around 2:30 in the morning that I was woken up and
told, no, that is not the case. And then a few hours later this
SIPA—I mean the protections of SIPA and the bankruptcy court
were put in place.

Mr. HEULSKAMP. Put in place on what day?

Mr. GENSLER. The same——

Mr. HEULSKAMP. At 2:30 in the morning? The same day?

Mr. GENSLER. Well, no, they weren’t put in place until what-
ever—I don’t know if it was 6 or 8 hours later.
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Mr. HEULSKAMP. Okay. So you had no knowledge or no one at
the Commission had knowledge before that that there was a com-
mingling of funds occurring?

Mr. GENSLER. I can only speak to what I know of.

Mr. HEuLskaMP. Well, yes. That is why I am asking you the
questions. I don’t want to ask anybody else because you are the
head of the Commission. This is 10 days before you recused

Mr. GENSLER. I was woken up around 2:30 in the a.m. on the
31st of October.

Mr. HEULSKAMP. And did they tell you funds were commingled
at that time?

Mr. GENSLER. To be more precise I was told that there was—that
the account was—I don’t actually remember the words but the
word that you used was not used. It was just that the——

Mr. HEuLskaMP. Well, tell me what word they used, please, if
you would if you can remember. What, we are talking about bil-
lions of dollars. I know we are talking about 2:30 in the morning
for you but these are billions of dollars for farmers and ranchers
that have just been lost

Mr. GENSLER. Absolutely. I recall being woken up and saying—
being informed with a lot of people on a phone call—international
regulators, the SEC and so forth—that the customer funds account
was not—that the deal with Interactive was off and the customer
funds account was not whole.

Mr. HEULSKAMP. So there were customer funds missing. That is
what you were told?

Mr. GENSLER. I don’t recall the exact words, sir.

Mr. HEULSKAMP. Okay. And, Mr. Chairman, if I might just for
30 seconds, if I can just figure out—then could you provide for the
Committee what you were told at that time at a later moment?
And again this is 10 days before your recusal or whatever you are,
a nonparticipant——

Mr. GENSLER. I want to work with this Committee but also not
grejudice an ongoing investigation of the career staff and so forth.

0

Mr. HEULSKAMP. So you won’t tell us what you were told then,
Mr. Commissioner?

Mr. GENSLER. No, I want to work with this Committee and—but
i%l is also what was told to any representative of the CFTC over
that

Mr. HEULSKAMP. Okay.

Mr. GENSLER.—weekend, and I was a representative of the CFTC
is also a matter of an investigation as well so

Mr. HEULSKAMP. So are you personally being investigated?

Mr. GENSLER. No.

Mr. HEULSKAMP. Is that why——

Mr. GENSLER. No, it just is a fact——

Mr. HEULSKAMP. So I want to ask you as a Member of the Com-
mittee that you will tell us in writing if necessary what exactly you
were told at that time of the night.

Mr. GENSLER. And we are just working with the Committee and
the Division of Enforcement.

Mr. HEULSKAMP. Well, I don’t care about the Division of Enforce-
ment. This is a request from myself as a Member of this Committee
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and I am not asking about the division and I would just like to
know what you and apparently dozens of other folks were told.

So thank you, Mr. Chairman.

The CHAIRMAN. The gentleman yields back.

The chair now recognizes the gentleman from California for 5
minutes.

Mr. CosTA. Thank you very much, Mr. Chairman. Good hearing
this morning and I have several questions.

One, and California is specifically related. Last hearing on the
markup of H.R. 3527 you may or your staff may have informed you
that there was a California-specific issue that Congressman Baca
and I raised at the time to the chair and the Ranking Member on
California’s ability for our energy providers to comply with our
unique regulatory system. That under the changes it might des-
ignate California’s energy companies as swap dealers. The utility
companies have submitted comments to the CFTC. There has been
extensive discussions with your staff. We have seen no positive—
at least I have been told that there has been no positive movement
on the issue. Later today, I am going to be sending you a letter to
more thoroughly outline my concerns and hoping you might be able
to speak to whether or not you believe actions that have been un-
dertaken to comply with state or local laws or regulations should
be specifically included in terms of what is determined as to wheth-
er or not an entity is a swap dealer or not.

Mr. GENSLER. I am trying to recall the hearing to which you are
referring. Is this related to the municipal power authorities in Los
Angeles and elsewhere?

Mr. CosTA. It is related to the major utility companies in Cali-
fornia, PG&E, Southern California Edison, San Diego Gas & Elec-
tric. We have a deregulated environment under which they pur-
chase and under the H.R. 3527 they may be viewed as a swap deal-
er and they don’t believe they are swap dealers. But obviously this
issue has not come to your attention.

Mr. GENSLER. Well, there were two California issues because the
Municipal Power Authority of Los Angeles

Mr. CosTA. This is not Municipal Power Authority’s——

Mr. GENSLER. I just wanted to

Mr. CoSTA. It is needed to ensure that these companies and ulti-
mately California ratepayers are not charged the additional fee on
this issue.

Mr. GENSLER. So I believe that we will successfully address
through the entity definition rule that, as Congress said, if some-
body is making markets, it is only if they are accommodating oth-
ers on a routine basis and I am not familiar enough with
PG&E'’s

Mr. CosTA. Well, please

Mr. GENSLER.—business

Mr. CosTA.—get familiar with it and get back to us. I was going
to send you the letter this afternoon. We don’t want—because these
California companies are complying with state law—to be penalized
by the Federal regulators that ultimately could impact the rate-
payers in California.

Mr. GENSLER. I think they will benefit by this law because it will
bring transparency and I believe it will—
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Mr. CosTA. No, that is

Mr. GENSLER.—address your:

Mr. Costa.—the largest issue but there is a problem. Get this?
There is a problem with complying with state law, Federal law and
we need to work through that problem.

Mr. GENSLER. I look forward to reading your letter.

Mr. CosTA. Okay. Thank you very much.

On the broader set of issues and it has been talked about before
in terms of the impacts on gas prices and the volatility and the po-
tential speculation, while they are talking about the potential to
reach $4 a gallon, they have exceeded $4 a gallon in California. I
was at the pump on Saturday and it was in excess of $4.18 a gallon
as I saw my fill-up reach almost $70. So we are aware of the BP
fire in Washington State at the refinery, but other places in the
West are being similarly impacted. We know from the data at the
Energy Information Administration that the supply, as has been al-
ready stated here this morning, of oil and gas is higher today than
it was 3 years ago when the national gasoline was below $2 a gal-
on.

We know it is a worldwide market, of course, but right now the
demand for oil in the U.S. is the lowest since 1997. I am not satis-
fied with the response you have made earlier this morning as to
whether or not you agree that something else more basic than sup-
ply and demand is driving these prices.

Mr. GENSLER. These markets are made up of hedgers and specu-
lators and at any given time both are part of a market. As I men-
tioned earlier, in fact, the futures market, over 80 percent of the
malrket is swap dealers, hedge funds, managed money, other finan-
cia

Mr. CoSTA. So you would say essentially——

Mr. GENSLER.—is less than 20 percent

Mr. CosTA.—speculation as having some impact; you just can’t
quantify it?

Mr. GENSLER. On any given day financial actors, as you are re-
ferring to them as speculators, are part of the pricing of energy and
agricultural products. Our role is to make sure and ensure that
that market is free of manipulation, it is transparent, and it re-
flects supply and demand.

Mr. CosTA. Well, my time has expired but, Chairman Gensler,
the fact is is that for American farmers and all of the benefit from
the products that we produce, the CFTC is undertaking with other
authorities to address the extensive energy speculation that is de-
stroying—I don’t know if you care to comment any further as to
what specific efforts you are taking under the new Dodd-Frank
rule.

Mr. GENSLER. Well, just that there are broad rules, it is new
anti-manipulation authority, it is transparency authorities, it is
trying to complete once the data is in, position limits authority, so
I think it is really the collection that this Committee asked us to
address the markets with.

Mr. CosTA. Mr. Chairman, I wasn’t here earlier but is it the de-
sire of the Committee to have the Commissioner to come back and
report when they have made their findings or to provide it in some
informative fashion?
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The CHAIRMAN. I believe that is certainly possible and that can
be addressed as one of the questions submitted to him, and a re-
sponse to that would be the report.

I thank the gentleman from California. His time has expired.

Mr. CosTA. Thank you.

The CHAIRMAN. I now recognize the gentleman from Pennsyl-
vania for 5 minutes, Mr. Thompson.

Mr. THOMPSON. Chairman Lucas, thank you.

Chairman Gensler, thanks for coming once again. You had men-
tioned in your testimony the time constraints for completion of the
rules and that the CFTC is “completing rules in a thoughtful, bal-
anced way, not against the clock.” Well, how specifically is CFTC
allowing for flexibility with rulemaking?

Mr. GENSLER. Well, foremost, Congress gave us 1 year to com-
plete which was last July, and of course, here we are 8 or 10
months later. We put out exemptive order last July to say the
whole market could rest at ease until December and then again we
came back in October and November and said rest at ease again
until this coming July. In addition, in each of the rules we have
phased in implementation and in some cases it goes out years;
some cases it is just months. It depends on what comments we
have heard from the markets. I would be hopeful that we would
complete most of our rules by this summer, but as I have said in
my written testimony, some might take longer. We want to get
these things right.

Mr. THOMPSON. One of the things I see just burdening our econ-
omy is on certainty from many different aspects, and so what is
your agency doing to help relieve some of the uncertainty that
many of our banks and financial institutions are experiencing as
these rulemaking processes continue?

Mr. GENSLER. You raise a good point because it is balancing low-
ering that regulatory uncertainty with not trying to rush things.
And I think this Committee wants us to do both but I have taken
the Chairman to heart not to rush things. But as we complete each
rule, I think we do help lower that uncertainty. Beyond that what
we have tried to do is really reach out and have a lot of work with
market participants before and after a rule is done through
roundtables and then, as we have done in some of these data rules,
to actually have weekly calls with market participants to sort
through some of their questions. In one case, we put out an over
100 page topic area on large trader reporting to help describe how
to get the data in.

Mr. THOMPSON. You mentioned in your testimony that a motive
for the current expansion of regulations that you believe failure to
regulate swaps and future markets led to the 2008 financial crisis.
Could you please describe a specific regulation that you have added
since the 2008 financial crisis that significantly reduces the risk of
future financial crises?

Mr. GENSLER. I think in a number of places. I do think swaps
were not the only cause of the crisis but it was part of it. I think
the overall regime of clearing and central clearing lowers the inter-
connectedness and I think we will get this right. This Committee
and Congress want end-users out but the other part of the markets
to be in clearing. I think transparency, even what we completed in
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December. Starting this summer in July of this year, regulators
and market participants for the first time will actually see the pric-
ing of these transactions. It will be delayed to protect the anonym-
ity, to protect the market, but people for the first time will start
to see what the pricing of these transactions are.

Mr. THOMPSON. One of the critical pieces of the mosaic of regula-
tions that you describe in your testimony is the definition of a
swap. Could you please share with us your preliminary definition
and indicate areas in which you think changes are likely?

Mr. GENSLER. In the definition, did you say swap or——

Mr. THOMPSON. Swap, please.

Mr. GENSLER. We have gotten a lot of questions and comments,
which I think were very helpful just drilling in on where forwards
would not be considered to be swaps. And I think it was the intent
of this Committee—I know there was an important colloquy with
then-Chairman Peterson on this matter that forwards aren’t treat-
ed as futures and they are not treated as swaps. My hope would
be we give greater clarity on that whole topic. There are similar
topics that people have raised, concerns about when insurance is
not a swap, when regular commercial transactions are not a swap.
So I think the final rule will benefit from those comments and clar-
ity.

Mr. THOMPSON. Okay, thank you.

Mr. Chairman, I yield back.

The CHAIRMAN. The gentleman yields back.

The chair now turns to the gentleman from Colorado, Mr. Tipton,
for 5 minutes.

Mr. TipToN. Thank you, Chairman Lucas. And thank you, Chair-
man Gensler for being here.

Chairman, we are very aware of the importance for agricultural
producers to be able to gain access to credit, and quite often an im-
portant component of their ability to gain that access to credit is
to ensure that they are hedged against the risks they face, com-
modity prices, be it interest rates or currency rates. In recognition
of this, Dodd-Frank provided an exemption for banks to provide
swaps in connection with loans from designation of swap dealers to
ensure the important relationship between risk management and
flow of credit that it can continue between small- and mid-sized
banks and businesses. This link I believe is well described in a let-
ter by one of the banking regulators from the OCC that they sent
to you last year expressing their concerns. With a narrow approach
to the swaps in connection with loans, the exemption is proposed
Ey gle CFTC and the impact that this may actually have on our

anks.

The OCC—and I will read this—stated specifically in their letter,
“the statutory language does not limit the loan exclusion with
swaps that are connected to the financial terms of a loan, nor does
it require that the swap be entered into contemporaneously with a
loan origination. CFTC’s proposed implementation of the loan ex-
clusion effectively prevents community and mid-sized banks from
offering commodity-based swaps to loan customers. We are con-
cerned that this interferes with the bank’s risk management and
believe that it was precisely this type of risk management that
Congress intended to preserve through the loan exclusion. Loan un-
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derwriting criteria for the community and mid-sized banks that
offer loans to commercial customers engaged in commodity-driven
business may require as a condition of the loan that the borrower
be hedged against commodity price risk incidental to its business.
This hedging activity reduces the bank’s credit risk on the loan
since the borrower is situated to withstand potentially volatile com-
modity price fluctuations.”

It did continue on in regards to the restrictions on the timing of
the swaps relative to the origination of the loan. In their letter they
stated, “the loan exclusion should also be implemented in a manner
that recognizes practical reality of bank and end-user risk manage-
ment practices.” To that end, the loan exclusion should be tailored
to allow for ongoing hedging throughout the life of a loan, providing
such hedging is connected to the origination of a loan, as discussed
above. Eliminating the exclusion to swaps that are contempora-
neous to loan origination or close thereto, as is contemplated in the
proposed rule, would preclude ongoing risk management connected
to bank lending and increased credit risk for bonds.”

So I am familiar with that. And Mr. Gensler, in light of the fact
that one of our primary banking regulators expressed concern that
precluding commodity swaps from the exemption or by placing ar-
bitrary timing restrictions on swaps in connection with loans will
actually raise credit risk at our banks. Can we expect these restric-
tions to be omitted from the final rule?

Mr. GENSLER. I am familiar with the comment letter and other
comment letters about lending in connection with originating a
loan. We are taking them all into consideration. We actually asked
questions of the public on a number of these issues. Let me just
focus on one. The second that you raised is to what does it mean,
in connection? Is it contemporaneous? Is it a week before? Is it a
month before? Et cetera. Is it throughout the life of the loan? We
received a lot of different—there was a range of feedback on that
and we will be addressing all of the issues I think in that Comp-
troller’s letter. Some of them would add clarity but again subject
to other Commissioners and to Commissions.

I would say the other piece of this is

Mr. TipTON. I am not sure—not to interrupt but I am going to
run out of time. I am not sure I am hearing an answer to the ques-
tion. Can we expect that to be omitted from the final rule because
the primary purpose of Dodd-Frank was to be able to lower that
risk.

Mr. GENSLER. I am answering as best I can that in a pack of
rulemaking that we will take into consideration and I am very fa-
miliar with the Comptroller’s letter and his other letters on other
topics. John and I sometimes talk about these letters as well, and
I believe the community banks also will ultimately understand that
as we address ourselves to the de minimis standard as well. But
I am not able at this stage to say that we are accepting the Comp-
troller’s letter completely.

Mr. TipTON. Okay. You aren’t willing to accept that but you said
you were reaching out to the market participants and they are di-
rectly saying with the backup of the OCC that this is going to raise
that risk?
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Mr. GENSLER. Again, sir, it is the banks who offer swaps in con-
nection with originating loans have raised questions about when
can they give that. We are going to address that as best we can,
those comments and the comments of the Comptroller and address
the comments separate from that letter about the de minimis.

Mr. TipTON. Mr. Chairman, if I can just have about 30 more sec-
onds here?

The CHAIRMAN. Thirty more seconds.

Mr. TipTON. I appreciate that. I would really applaud and stand
behind Mr. Costa in terms of his regard to be able to bring these
back to Committee because I think the legislative intent is incred-
ibly important. As you are developing these rules and I would join
myself and associate myself with Mr. Huelskamyp’s remarks as well
in regards to actually having a response back to his request. So
thank you.

The CHAIRMAN. The gentleman’s time has expired.

The chair will now turn to the gentleman for final questions from
the Republic of Texas for 5 minutes, Mr. Neugebauer.

Mr. NEUGEBAUER. Thank you, Mr. Chairman.

Chairman Gensler, good to have you here today.

Mr. GENSLER. Good to be with you, sir.

Mr. NEUGEBAUER. You had mentioned that Commissioner
O’Malia last week strongly criticized the final swap dealer business
conduct rule saying that he felt like the Commission had failed to
really do a comprehensive cost-benefit analysis of that rule. I think
in fact in some of the discussions with some of the CFTC lawyers,
they really couldn’t produce any substantial numbers to indicate
that really any kind of cost-benefit analysis had been done. And I
believe Mr. O’Malia asked the OMB for independent review of that
process and to see whether those rules comply with the Obama Ad-
ministration’s Executive Order. In fact I think he used the word
that you all had committed regulatory malpractice. That is a pretty
strong statement from one of your Commission members.

And I think one of the things that many of us are concerned
about is we have been tracking the compliance side of Dodd-Frank.
So it has about 400 different rulemaking requirements. I think we
reached a milestone the other day—I think we are at 140. I think
you said you had done about 25 or 26; you had 20 more. So that
means we are Y3 of the way through this process and the current
number is that it takes about 21 million man hours to comply with
the first 140 rules. Now, I want to put that in perspective for you.
It means that it only took 20 million man hours to do the Panama
Canal. And so basically what somebody said earlier this week is for
21 million man hours what we have done rather than connecting
two oceans and creating a huge economic engine, the only thing we
have united here is lawyers and billable hours.

And so I think the importance of these cost-benefit analyses can’t
be overemphasized. And you must comply with the law because we
are giving the American people a lot of regulations and we are not,
one, sure it is going to fix all of the issues that many thought that
were a part of the crisis in 2008. But the other issue is the huge
burden that it is going to put on the economy and the financial sys-
tems in total.



46

And so what is your response to “that you committed regulatory
malpractice?”

Mr. GENSLER. I am very proud of the agency’s work, the Commis-
sion’s work and I think that we have fully complied with the Com-
modities and Exchange Act and the Administrative Procedures Act
on cost-benefit considerations. We take them into consideration on
each of our rules. The Chief Economist’s Office has to sign off on
any rule that comes before us, and in many of our internal delib-
erations it is really very helpful what commenters have come in
and said to us about this.

Mr. NEUGEBAUER. What is your response though that your own
lawyers admitted they had not crunched the numbers when ana-
lyzing the impact or any of the alternatives to that

Mr. GENSLER. I was at the same hearing and that, with all re-
spect, what they said was to a very specific question about, as I re-
call, specific numbers on the ability to search voice records, one
question. Congress mandated that voice records be kept and in our
proposal we said that it had to be put in electronic form. A lot of
people didn’t like that so we then said, okay, you do not have to
put it in electronic form. We rolled back. We dialed back because
of the cost of that but we said you still just need to be able to
search it to find a key term. You know, if there is an enforcement
case later, then somebody has got to be able to search it. And there
are readily available search tools to just to be able to search and
find a key term.

Mr. NEUGEBAUER. So you have a definitive document that says
co?st—beneﬁt analysis for this rule and it has quantitative data in
it?

Mr. GENSLER. Well, it is actually called cost-benefit consider-
ations because that is what the statute——

Mr. NEUGEBAUER. So there is

Mr. GENSLER. Yes. Oh, yes. That is in each of our rules, abso-
lutely.

Mr. NEUGEBAUER. Can you furnish me with a copy of that?

Mr. GENSLER. We will do that.

Mr. NEUGEBAUER. Do you understand the importance of why this
cost-benefit analysis is important? Because it is not just what you
are doing at this Commission but it is what is going on across the
whole spectrum. And what we are already hearing is in many cases
there is duplication, there are conflicts of what rules that are being
put out by you and other regulators. And so it doesn’t appear we
are moving in a direction that is necessarily positive.

Mr. GENSLER. I not only understand it; I have found it very, very
helpful, not just commenters’ views on costs and benefits but our
own deliberations when somebody in our Chief Economist’s Office
says, well, how do you justify this? Now, it is only within the dis-
cretion we have, but like this example of voice recordings that we
said, no, do not put them in electronic form

Mr. NEUGEBAUER. And is the cost-benefit analysis that you do,
is that done prior to releasing the rule or before the rule is final?

Mr. GENSLER. There is a cost-benefit consideration section that
is in a proposal. We ask commenters to comment. We particularly
ask them if they can send us quantifications. A lot of times we
don’t get quantities and numbers. And so it may not be as much
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quantification as any of us would think about in keeping our own
bank account or something. But, yes, we get comments through our
roundtables, through our meetings, and then we include that in the
final rule as well.

Mr. NEUGEBAUER. The feedback I get is that basically the quan-
tification comes from the people commenting that your documents,
the rules themselves don’t really have very much of a concrete
quantification or justification of the cost-benefit analysis and that
you ask for additional information on that aspect. The problem
with that is then that you take that into consideration; then you
go out and put out the rule. I would submit to you that if you don’t
have the data, you are asking for the data, that when you get that
information back, that you should resubmit the rule with an up-
dated version of the cost-benefit analysis so that then there could
be comment on that. But if you are mining a lot of data from the
people on comment, not everybody has the eyes to get to see that
prior to when you finally—or if you don’t resubmit the rule, then
it comes in after the fact.

Mr. GENSLER. The good piece of the process of every agency, and
ours as well, is everybody gets to see everybody else’s comments.
So we actually get comments on comments, and we have used our
discretion to allow people to put in late comments. And often it is
on cost and benefits and they have been very helpful.

The CHAIRMAN. The gentleman’s time has expired. All time has
expired. Any closing comments from the Ranking Member?

Seeing none, the chair simply notes once again we appreciate the
opportunity to look over Chairman Gensler’s shoulder. We will con-
tinue to do that as we work together to make sure the good policy
is corrected in this process.

Mr. GENSLER. Could I say, Mr. Chairman, I would hope that
even when we do finish the rules that we would keep coming in
front of this Committee, but if you were trying to give us the moti-
vation to slow it down more so that it can always have a reason
to come in front of you

The CHAIRMAN. Chairman Gensler, you are almost like a member
of my family we have spent so much time together. And like all
family members, you will always be welcome——

Mr. GENSLER. Thank you. Thank you.

The CHAIRMAN.—to finish this process.

Mr. GENSLER. All right.

The CHAIRMAN. With that, under the rules of the Committee, the
record for today’s hearing will remain open for 10 calendar days to
receive additional material and supplemental written responses
from the witnesses to any question posed by a Member.

This hearing of the Committee on Agriculture is adjourned.

[Whereupon, at 12:00 p.m., the Committee was adjourned.]

[Material submitted for inclusion in the record follows:]
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SUBMITTED LETTER BY HON. PETER WELCH, A REPRESENTATIVE IN CONGRESS FROM
VERMONT

Commodity Markets Oversight Coalition—An Alliance of Commodity De-
rivatives End-Users and Consumers

February 29, 2012

Hon. HAROLD ROGERS, Hon. NORMAN D. DICKS,

Chairman, Ranking Minority Member,

House Committee on Appropriations, House Committee on Appropriations,
Washington, D.C.; Washington, D.C.;

Hon. DANIEL K. INOUYE, Hon. THAD COCHRAN,

Chairman, Ranking Minority Member,

Senate Committee on Appropriations, Senate Committee on Appropriations,
Washington, D.C.; Washington, D.C.

Dear Chairmen Rogers and Inouye, and Ranking Members Dicks and Cochran:

The undersigned members of the Commodity Markets Oversight Coalition write
to endorse the Administration’s Fiscal Year 2013 budget request of $308 million for
the Commodity Futures Trading Commission. We believe this funding level is nec-
essary to ensure the oversight, transparency and stability necessary for the proper
functioning of our nation’s commodity markets and to ensure adequate protections
for commodity hedgers and commercial end-users.

The CMOC is an independent, non-partisan and nonprofit alliance of organiza-
tions that represents commodity-dependent industries, businesses and end-users
that rely on functional, transparent and competitive commodity derivatives markets
as a hedging and price discovery tool. The coalition advocates in favor of government
policies that promote stability and confidence in the commodities markets, that seek
to prevent fraud, manipulation and excessive speculation, and that preserve the in-
terests of bona fide hedgers and consumers.

While we acknowledge the deficit crisis our country faces and commend Congres-
sional leaders for their calls to rein in Federal spending, the Commission must be
funded sufficiently to exercise its statutory responsibilities. For more than a decade,
the CFTC has been under-funded, understaffed, and under-resourced. All the while
it has faced complex new market trends and technologies, a vast expansion of au-
thority over unregulated over-the-counter swaps markets, and challenges to market
stability and security, including the recent bankruptcy of commodity brokerage firm
MF Global. The collapse of MF Global illustrates the importance of rigorous market
surveillance, accountability and consumer protections.

By CFTC Chairman Gary Gensler’s own admission, the current funding level of
$205 million is wholly insufficient to meet these challenges. Furthermore, failing to
provide this important financial regulator with needed funds could further jeop-
ardize security, stability and confidence in the commodity markets and adequate
consumer protections.

As businesses that depend on competitive, transparent and functional commodity
derivatives markets, we urge Congressional appropriators to provide the Commis-
%on with the amount of $308 million as requested by the Administration for Fiscal

ear 2013.

Thank you in advance for your thoughtful consideration.

Sincerely,

Airlines for America;

American Feed Industry Association;

American Public Gas Association;

American Trucking Associations;

Colorado Petroleum Marketers Association;

Consumer Federation of America;

Florida Petroleum Marketers Association;

Fuel Merchants Association of New Jersey;

Gasoline & Automotive Service Dealers of America;
Independent Connecticut Petroleum Association;

Institute for Agriculture and Trade Policy;

Louisiana Oil Marketers & Convenience Store Association;
Maine Energy Marketers Association;

Massachusetts Oilheat Council;

Montana Petroleum Marketers & Convenience Store Association;
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National Association of Oil & Energy Service Professionals;
National Association of Truck Stop Operators;

National Family Farm Coalition;

National Farmers Union,;

New England Fuel Institute;

New Jersey Citizen Action Oil Group;

New Mexico Petroleum Marketers Association;

New York Oil Heating Association;

Oil Heat Council of New Hampshire;

Oil Heat Institute of Long Island;

0Oil Heat Institute of Rhode Island,;

Organization for Competitive Markets;

Petroleum Marketers & Convenience Store Association of Kansas;
Petroleum Marketers & Convenience Stores of Iowa;
Petroleum Marketers Association of America;

Public Citizen;

Ranchers-Cattlemen Action Legal Fund (R—-CALF) USA;
Society of Independent Gasoline Marketers of America;
Vermont Fuel Dealers Association;

West Virginia Oil Marketers and Grocers Association;
Wyoming Petroleum Marketers Association.

CC:

Chairman Gary Gensler, Commodity Futures Trading Commission;

Commissioner Jill Sommers, Commodity Futures Trading Commission;

Commissioner Bart Chilton, Commodity Futures Trading Commission;

Commissioner Scott O’Malia, Commodity Futures Trading Commission;

Commissioner Bart Chilton, Commodity Futures Trading Commission;

Rep. Jack Kingston, Chairman, House Appropriations Subcommittee on Agriculture;

Rep.1 Sam Farr, Ranking Member, House Appropriations Subcommittee on Agri-
culture;

Rep. Frank D. Lucas, Chairman, House Committee on Agriculture;

Rep. Collin C. Peterson, Ranking Member, House Committee on Agriculture;

Rep. Fred Upton, Chairman, House Committee on Energy & Commerce;

Rep. Henry A. Waxman, Ranking Member, Committee on Energy & Commerce;

Sen. Richard Durbin, Chairman, Senate Appropriations Subcommittee on Financial
Services and General Government;

Sen. Jerry Moran, Ranking Member, Senate Appropriations Subcommittee on Fi-
nancial Services and General Government;

SeII?L Debbie Stabenow, Chairwoman, Senate Committee on Agriculture, Nutrition &

orestry;

Sen. Pat Roberts, Ranking Member, Senate Committee on Agriculture, Nutrition &
Forestry,

Sen. Jeff Bingaman, Chairman, Senate Committee on Energy & Natural Resources;

Sen. Lisa Murkowski, Ranking Member, Senate Committee on Energy & Natural
Resources.

SUBMITTED QUESTIONS
Response from Commodity Futures Trading Commission

Questions Submitted by Hon. Frank D. Lucas, a Representative in Congress from
Oklahoma

MF Global

Question 1. Please tell us why and what led to your decision as Chairman of the
CFTC to recuse yourself from the largest failure of a CFTC registrant and arguably
the largest investigation the Commission has ever had. What are the parameters
of your recusal? Do you participate in any Commission deliberations or review any
reports of the investigation?

Question 2. Why does your “Statement of Non-Participation” regarding matters in-
volving MF Global extend to J.C. Flowers & Co.?

Question 3. Please describe the nature of your relationship with J.C. Flowers and
any and all communications you have had with him while serving as Chairman of
the CFTC.

Answer 1-3. For the convenience of the Committee, I include two documents
which address Questions 1, 2, and 3. The first is the text of my statement of non-
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participation. The second is a Memorandum which includes information detailing
my activities prior to my withdrawal from participation in the matter. (See ATTACH-
MENTS 1-2).

Question 4. You directed the agency’s Division of Swap Dealer and intermediary
Oversight to find ways to bolster agency regulations for how it oversees and what
it requires from self-regulatory organizations and futures commission merchants in
direct response to MF Global. What recommendations did you receive?

Answer. Commission staff members are reviewing the customer funds protection
provisions of the Commodity Exchange Act and Commission regulations to identify
enhancements to the protection of customer funds. As part of this process, Commis-
sion staff held a 2 day public Roundtable on February 29 and March 1, 2012 to so-
licit input and to identify enhancements to FCM internal controls surrounding the
handling of customer funds. Panelist at the Roundtable represented a cross-section
of the futures industry including academics, consumer groups, agricultural and en-
ergy interests, managed funds and pension plans, FCMs, derivatives clearing orga-
nizations, self-regulatory organizations, securities regulators and securities self-reg-
ulatory organizations, and industry trade associations.

The Roundtable provided a forum for Commission staff to obtain information and
views on a range of customer protection issues. Day one of the Roundtable focused
on customer funds segregation models; FCM controls over the disbursement of cus-
tomer funds deposited for trading on U.S. futures markets; increasing transparency
surrounding an FCM’s holding and investment of customer funds; and lessons
learned from commodity brokerage bankruptcy proceedings. Day two of the Round-
table focused primarily on the protection of customer funds deposited with FCMs
for trading on foreign futures markets; particular issues associated with entities du-
ally registered with the CFTC as FCMs and the U.S. Securities and Exchange Com-
mission as broker-dealers; and enhancing the self-regulatory structure.

Commission staff also has held discussions with representatives of the Futures In-
dustry Association (“FIA”) and the two primary futures markets self-regulatory or-
ganizations, the National Futures Association (“NFA”) and the Chicago Mercantile
Exchange (“CME”), regarding enhancing customer protections. Staff i1s taking into
consideration the recommendations that FIA issued in its document titled, Initial
Recommendations for Customer Funds Protection, and in its publication of fre-
quently asked questions regarding the protection of customer funds.

he Commission recently approved an NFA proposal that stemmed from a coordi-
nated effort by the CFTC, the SROs, and market participants

The three key areas of reform included in the NFA rules are:

e First, FCMs must hold sufficient funds in Part 30 secured accounts (funds held
for foreign futures and options customers trading on foreign contract markets)
to meet their total obligations to customers trading on foreign markets com-
puted under the net liquidating equity method. FCMs will no longer be allowed
to use the alternative method, which had allowed them to hold a lower amount
of funds representing the margin on their foreign futures;

e Second, FCMs must maintain written policies and procedures governing the
maintenance of excess funds in customer segregated and Part 30 secured ac-
counts. Withdrawals of 25 percent or more of excess funds in these accounts
(that are not for the benefit of customers) must be pre-approved in writing by
senior management and reported to the NFA; an

e Third, FCMs must make additional reports available to the NFA, including
daily computations of segregated and Part 30 secured amounts, as well as twice
monthly detailed information regarding the cash deposits and investments of
customer funds.

Additional staff recommendations include:

o Incorporating the NFA rules approved recently into the Commission’s regula-
tions;

e Ensuring that SROs and the CFTC have direct electronic access to FCMs’ bank
and custodial accounts for customer funds, without asking the FCMs’ permis-
sion. Further, require that acknowledgement letters (letters acknowledging that
accounts contain segregated customer funds) and confirmation letters come di-
rectly to regulators from banks and custodians;

e Providing that futures customers, if they so elect, to have access to information
about how their assets are held and with whom, similar to that which is avail-
able to mutual fund and securities customers.

Question 5. The CFTC recently concluded an industry-wide spot check of major
futures brokerages and did not find any material breaches of customer fund protec-
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tions. The CFTC’s spot check concluded there were no material breaches of customer
fund protections. Isn’t that what CME found both in the annual audit of MF Global
that ended August 4th of last year and again in October, just days before the bank-
ruptcy? Did the CFTC use any knowledge it has gained from the MF Global bank-
ruptey to sharpen its spot check?

Answer. The CME did not report MF Global being in violation of Commission seg-
regation requirements as a result of its 2011 examination of MF Global, or during
its review in late October 2011.

Commission staff, in coordination with the CME and NFA, conducted limited re-
views of all FCMs that carry customer funds to assess their compliance with re-
quirements to segregate such funds pursuant to Section 4d of the Act, and to set
aside in secured accounts funds deposited for trading on foreign boards of trade
under Section 4(b) of the Act and Part 30 of the Commission’s regulations. The prin-
cipal goal of the limited reviews was to obtain an appropriate level of assurance that
FCMs holding customer funds were not in violation of the segregation and Part 30
secured amount requirements as of the review date.

DSIO staff conducted the reviews by obtaining from each FCM a detailed listing
of assets held in segregated and Part 30 secured accounts as reflected in the firm’s
books and records. The listing of assets was compared to independent third-party
source documents and reconciliations maintained at the FCM’s offices supporting
the asset balances. Staff also reviewed the third-party account documentation to de-
termine that the funds were maintained in properly titled segregated or secured ac-
counts, as appropriate. In addition, staff reviewed each FCM’s reported segregation
and Part 30 secured amount liabilities and reviewed underlying firm records to en-
sure that the records reflected such liabilities. The staffs of the CME and NFA per-
formed comparable review procedures. Each FCM was determined to be in compli-
ance with the segregation and secured amount requirements as of the respective re-
view date.

Commission staff is using its experience with the MF Global bankruptcy to de-
velop proposed enhancements to the customer protection regime, including strength-
ening FCMs’ internal controls surrounding the handling of customer funds.

Question 6. Has there been a drop in trading volume since the MF Global bank-
ruptcy? If so, how much of the drop can be attributed to the collapse of the firm?
What more could have CFTC done to prevent this disaster?

Answer. During the first quarter of 2012, aggregate trading volume across all con-
tract markets decreased 5.9 percent relative to 2011. While aggregate trading vol-
ume decreased over this period, aggregate open interest in futures and options com-
bined increased 5.4 percent.

Commission staff is reviewing the facts and circumstances that led to the shortfall
of customer funds at MF Global and conducting an enforcement investigation. Staff
will use this information in assisting with the development of proposed enhance-
ments to the protection of customer funds.

Dodd-Frank Implementation

Process

Question 7. For nearly 18 months, the CFTC has been in the process of writing
rules to govern the swaps market—and you've finalized nearly 30 rules. But, the
very cornerstone of the entire new regime—the definition of a swap—is still not
final. Why is the definition of swap coming late in the game, when it should have
been the first rule finalized?

Answer. The Commission recently finalized the swap definition rule, acting jointly
with the Securities and Exchange Commission. The Commissions benefitted from
substantial public comment, deliberate consideration of those comments, and fre-
quent and substantial contact between staff of the two agencies.

Question 8. You mentioned in your testimony that there may be times when a re-
proposal is necessary. Are there particular rules that you believe may require a re-
proposal? Should we expect a re-proposal on the swap dealer definition in light of
your assurances that significant changes have been made to improve the rule?

Answer. On April 27, 2012 the CFTC and the Securities and Exchange Commis-
sion adopted joint rules and interpretive guidance on the further definition of “swap
dealer,” “security based swap dealer,” “major swap participant,” and “major security
based swap participant.”

Question 9. What steps has the CFTC taken to minimize differences with the
SEC’s proposals on similar provisions related to security-based swaps?

Answer. The CFTC and SEC consult and coordinate extensively to harmonize
Dodd-Frank rules. This close coordination will continue and always benefits the
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rulemaking process. The two agencies recently adopted joint final rules further de-
fining the terms “swap” and “security-based swap.”

Question 10. Recently, the CFTC finalized a rule requiring market participants to
register as swap dealers with the Commission. However, many of the rules gov-
erning swap dealers have not been finalized. How can entities know whether they
will register if they cannot evaluate the costs associated with the registration be-
cause of the various unknown regulatory requirements?

Answer. The Dodd-Frank Act provides the Commission with ample flexibility to
phase in implementation of requirements. The Commission has utilized this flexi-
bility where appropriate to allow for phased compliance with specific regulatory re-
quirements.

Question 11. We have stressed to you in numerous hearings the importance of log-
ical sequencing of proposed and final rules. Both to support useful public comment,
and to minimize disruptions in the markets. In the FY 2012 Agriculture Appropria-
tions bill, you were directed to develop and publish, with a 60 day comment period,
a schedule of implementation and sequencing of Dodd-Frank rules. Can you update
us on your compliance with this, and when we can expect the implementation plan?

Answer. The Commission has taken a number of actions to facilitate implementa-
tion of Dodd-Frank regulations in keeping with the instructions with the report lan-
guage in the FY 2012 House Agriculture Appropriations bill. These include:

March 16, 2011—Implementing the Dodd-Frank Act, FIA’s Annual Inter-
national Futures Industry Conference, Boca Raton, Florida. Remarks of Chairman
Gary Gensler (as posted on CFTC website and including listing of order in which
rules might be considered).

April 12, 2011-June 10, 2011—Comment period open (292 written comments
filed); Concepts document published as a guide for commenters.

May 2, 2011 and May 3, 2011—CFTC-SEC Staff-led Roundtable Discussion on
Dodd-Frank Implementation.

May 4, 2011—Notice published in Federal Register re-opening and extending
comment periods (through June 30) in order to “provide interested parties with
an additional opportunity to participate in” Dodd-Frank Rulemakings. Also re-
questing comment on the order in which the Commission should consider final
rulemakings.

June 17, 2011—Commission seeks public comment on proposed order to grant
exemptive relief from the application of Dodd-Frank Act effective dates.

July 14, 2011—Commission publishes final order providing exemptive relief
from effective dates of Dodd-Frank Act provisions in order to facilitate a smooth
transition for market participants (expiring on December 30, 2011; extended on
Dec. 23, 2011).

September 8, 2011—Outline published of Dodd-Frank Title VII Rules the CFTC
May Consider in 2011 and the First Quarter of 2012

September 8, 2011—The Commission sought public comment on proposed rules
specifically to establish schedules to phase in compliance with the swap clearing
and trade execution requirement provisions of the Dodd-Frank Act. At that meet-
ing, the Commission also approved a proposed rule to phase in compliance with
previously proposed requirements, including the swap trading relationship docu-
mentation requirement and the margin requirements for uncleared swaps.

December 23, 2011—Commission publishes amendment to July 14 order extend-
ing effectivedate relief through July 16, 2012.

January 11, 2012—Update of order of consideration of final rules posted on
Commission website.

July 3, 2012—Commission approves amendment to July 14 order extending ef-
fective daterelief through December 31, 2012. Individual proposed rules specifi-
cally request public comment regarding implementation and sequencing. Exam-
ples of such rules include: Reporting, record-keeping and Trading Records require-
ments ; Real-Time Public Reporting of Swap Transaction Data; Registration of
Swap Dealers and Major Swap Participants; and Protection of Collateral of
Counterparties to Uncleared Swaps

Commission staff—along with staff from the SEC and other implementing agen-
cies—have conducted a number of roundtables (transcripts available on CFTC.gov):
August 20, 2010—Conflicts of interest in the clearing and listing of swaps.
September 14, 2010—Swap Data and Swap Data Repositories
September 15, 2010—Swap Execution Facilities
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October 22, 2010—Credit Default Swaps

October 22, 2010—Customer Collateral Protection

December 2, 2010—Disruptive Trading Practices

December 12, 2010—Capital and Margin

June 3, 2011—Protection of Cleared Swaps Customer Collateral

June 8, 2011—Swap Data record-keeping and Reporting

June 16, 2011—Definition of Swap Dealer and Major Swap Participant

July 6, 2011—Changes related to Commodity Pool Operators and Commodity
Trading Advisors

August 1, 2011—International issues
January 30, 2012—“Available to Trade” Provision for SEFs and DCMs

Feb 29 and March 1, 2012—Roundtables to discuss additional customer collat-
eral protection

May 31, 2012—The Volcker Rule
June 5, 2012—Core Principle 9 for Designated Contract Markets

Cost-Benefit Analysis

Question 12. How has the CFTC been able to conduct cost-benefit analysis on any
of its final rules pertaining to swap dealers or major swap participants if the rule
defining these terms has not been finalized? How would they know the number,
type or size of the entities affected by the regulations and how certain costs may
impact them?

Answer. The Commission relies on information provided by industry participants,
the general public, and currently available data to conduct cost-benefit consider-
ations for all its rulemakings. For entity definitions, the Commission used a con-
servative estimate reported by the National Futures Association that the number
of swap dealers and major swap participants is anticipated to be 125. Given the lack
of transparency in the swap markets, it is difficult to accurately predict this num-
ber.

The entity definition rules have been finalized with an interim de minimis thresh-
old of $8 billion notional swaps exposure (as opposed to $100 million in the proposed
rules). Once the rules have been implemented, the CFTC and SEC will collate infor-
mation from the swap markets and conduct additional studies regarding the thresh-
old for swap dealers and major swap participants.

Question 13. Has the CFTC undertaken any analysis regarding the cumulative
impact its rules will have—on particular sectors of the economy or the economy as
a whole?

Answer. Two principles are guiding the agency throughout the rule-writing proc-
ess. First is the statute itself. We intend to comply fully with the statute’s provi-
sions and Congressional intent to lower risk and bring transparency to these mar-
kets.

Second, we are consulting heavily with both other regulators and the broader pub-
lic. We are working very closely with the SEC, the Federal Reserve, the Federal De-
posit Insurance Corporation, the Office of the Comptroller of the Currency and other
prudential regulators, which includes sharing many of our memos, term sheets and
draft work products. We also are working closely with the Treasury Department and
the new Office of Financial Research. CFTC staff have held 600 meetings with other
regulators on implementation of the Act.

The Commission is bound by the requirements of the Administrative Procedure
Act, carefully reviews and addresses the thousands of comments received, and
strives to arrive at a balanced result.

Question 14. How does the Commission ensure its cost-benefit analysis meets the
standards set forth in Executive Order 13563—President Obama’s Order “Improving
Regulation and Regulatory Review”?

Answer. The Commission’s guidance on costs and benefit considerations incor-
porates principles from OMB circular A-4 and Executive Orders 12688 and 13563.

Question 15. You mentioned in testimony that derivative markets help their par-
ticipant’s hedge or transfer $22 of risk for every dollar of goods and services pro-
duced in the U.S. economy. You also mentioned that these markets touch nearly
every aspect of our economy from the food we eat, to the price at the pump, to our
mortgages and credit cards, even our retirement savings.

If market participants—those who use these tools to mitigate risk—are subject to
unnecessarily higher costs associated with new rules, would your analysis then also
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support the fact that the costs will be borne by the customers who use end-users
products, such as electricity, fuel at the pump, or food at the grocery store?

Answer. I believe implementation of the Dodd-Frank Act will lower the risk of the
swaps marketplace by directly regulating dealers for their swaps activities and by
moving standardized swaps into central clearing. The Act also brings transparency
to the swaps marketplace. The more transparent a marketplace is the more liquid
it is, the more competitive it is and the lower costs will be for hedgers, borrowers
and their customers.

In addition, the Commission finalized the end-user exception to the clearing re-
quirement for swaps. Congress provided that non-financial entities, such as farmers,
ranchers, manufacturers and other end-users, should be able to choose whether or
not to clear those swaps that hedge or mitigate commercial risks. The Commission’s
final rule implements this exception for non-financial entities, establishing criteria
for hedging or mitigating commercial risk and imposing minimal reporting require-
ments for those swaps that come under the end-user exception.

Entity Definitions/Registration Requirements

Question 16. We have heard from many end-users that the breadth of the swap
dealer definition may miscategorize the swaps they enter into for hedging purposes
as swap dealing. Will the definition of “swap dealer” resolve this issue by providing
an explicit exemption for hedging?

Question 16a. How will you define “hedging”? Will it be consistent with the defini-
tion proposed in the Major Swap Participant definition and end-user exemption?

Answer 16-16a. The statutory definition of “swap dealer” does not specifically ad-
dress hedging activity. However, the CFTC believes it is appropriate to provide, in
an interim final rule, that swaps a person enters into for the purpose of hedging
price risks related to physical positions are excluded from the swap dealer deter-
mination. The interim final rule draws upon principles in the Commission’s long
standing interpretation of bona fide hedging. It excludes swap activity for the pur-
pose of portfolio hedging and anticipatory hedging. If a swap is not entered into for
the specific hedging purposes identified in the rule, then all relevant facts and cir-
cumstances about the swap would be considered in determining if the person is a
swap dealer. The CFTC is looking forward to receiving comment on whether the in-
terim final rule appropriately excludes swaps for hedging.

Question 17. If the Commission adopts a definition of “hedging” that is specific
to the swap dealer definition, the Commission will, in three separate rulemakings,
have three definitions of hedging: one in the MSP rule; another in the position lim-
its rule; and finally another in the swap dealer definition rule. Hedging is a gen-
erally understood and accepted term. Why would the Commission have three dif-
ferent definitions for the same activity across regulations that affect the same com-
panies and firms?

Answer. CFTC rules define how instruments used for hedging are treated for var-
ious purposes. For example, where one definition is tailored to give full meaning to
the end-user exception from clearing, another is crafted in the context of the Volcker
Rule with its limitation on proprietary trading. (See ATTACHMENT 3).

Question 18. Why is the end-user exemption provided for on a transactional basis
as contemplated by the Commission’s proposal? Wouldn’t this be unduly burden-
some and costly for end-users? Instead, why not allow end-users to make an annual
declaration to the CFTC that they will transact as an end-user, with an obligation
to report to the CFTC should their situation change?

Answer. Under the Commission’s final rule, when reporting a swap in compliance
with the statutory requirements, the end-user must provide, or cause the swap deal-
er to provide, notice that the exception is being elected. The end-user has the option
of providing additional required information in an annual filing or on a swap-by-
swap basis.

Question 19. Will the CFTC distinguish between trading and dealing activities in
the swap dealer definition? How? Will such a distinction appear in the Rule itself,
or in the preamble?

Answer. The dealer-trader distinction is discussed in the preamble to the CFTC
and the SEC joint final rules and interpretive guidance on the further definitions
of “swap dealer,” “security based swap dealer,” “major swap participant,” and “major
security based swap participant.” The CFTC anticipates that the dealer-trader dis-
tinction will be useful as one consideration, particularly in light of the degree to
which it overlaps with many of the other characteristics identified in the release
that are indicative of dealing activity.

Question 20. As you know, agricultural co-ops, for example, provide swaps to their
members, and then enter into another swap to offset the risk. This is critical to their
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ability to continue to provide hedging tools to members of the co-op. In that sce-
nario, would the offsetting swap make an entity ineligible for the end-user clearing
exclfr})tion? Would the offsetting swap meet the definition of a hedge of commercial
risk?

Answer. Under the final rule, the exception is available with respect to a swap
involving a non-financial entity, where the swap is hedging or mitigating the per-
son’s business risks.

Question 21. The Commission recently voted to propose the “Volcker rule,” and
it included a definition of what constitutes “market making.” Will the final rule de-
fining swap dealer also define what constitutes “market making” since it is one of
the key criteria established under Dodd-Frank?

Answer. True to Congressional intent, end-users other than those genuinely mak-
ing markets in swaps won’t be required to register as swap dealers. The swap dealer
definition benefited from the many comments from end-users who use swaps to
hedge their risk. The final rule defining “swap dealer” includes the provision from
the proposed rule which incorporates the statutory requirement that this term in-
clude a person that “makes a market in swaps.” The preamble to the final rule in-
cludes an extensive discussion of what constitutes market making.

Question 22. Before Dodd-Frank, non-financial forward commodity contracts and
commercial options were excluded from CFTC regulation. This allowed commercial
commodity transactions to proceed without financial markets regulation. As you
know, Dodd-Frank repealed these exclusions. Further, in a proposed rule, the CFTC
deleted the regulatory exemption for commercial options, and has proposed other
rules that imply physical forward commodity contracts will now be regulated as
“swaps.” In one of our previous hearings, you have stated that the Rural Electric
Cooperatives are not dealing in swaps, but “forwards” or “forwards with embedded
options.” Should there be express exclusions from the definition of “swap” for com-
mercial commodity contracts that utilities use every day—such as forward contracts
for physical power, natural gas, coal and other fuels, and for commercial options,
such g)\s capacity contracts, reserve sharing agreements, and all-requirements con-
tracts?

Answer. The Commission recently adopted a final rule to repeal and replace pre-
viously existing regulations concerning commodity options. The Commission also
issued an interim final rule (with a request for additional comment) that incor-
porates a trade option exemption into the final rules for commodity options. The in-
terim final rule provides a trade option exemption from the general swaps rules,
subject to certain conditions, for certain physical delivery commodity options. The
interim final rule was adopted in response to commenters that requested relief from
Dodd-Frank swaps regulations for commodity options used by commercial entities
to deliver and/or receive physical commodities in connection with their business. The
trade option exemption conditions include position limits, large trader reporting, ap-
propriate record-keeping and reporting requirements, anti-fraud and anti-manipula-
tion rules, and the retention of certain swap requirements for swap dealers and
major swap participants that engage in trade options. The Commission seeks public
comment on the interim final rule.

Small Banks

Question 23. Out in the countryside, it is important for many farmers and ranch-
ers that they be hedged against commodity price risk in order to qualify for loans
from their local banks. This relationship between commodity hedging and borrowing
is exactly what Congress intended to preserve in the “swaps in connection with
loans” exemption from the swap dealer definition. Will community and mid-size
banks that provide commodity swaps to their loan customers be eligible for this ex-
emption under the final swap dealer rule?

Answer. The final “swap dealer” definition rule fulfills Congress’s mandate that
a swap entered into by an insured depository institution in connection with origi-
nating a loan is not to be considered dealing activity.

Question 24. According to recent data, 96% of the notional value of all derivatives
within the U.S. banking system is held by only five of the largest banks. Among
the largest 25 banks, that percentage increases to 99.86% of the total notional value.
That means that the remaining .14% of the total notional value is spread among
1,046 small and community banks. Is it your view that the .14% of notional value
spread among 1,046 small financial institutions is a threat to the stability of the
financial system?

Question 24a. Can we expect that in the final rule “End-User Exception to Manda-
tory Clearing”, the CFTC will use its authority to exempt smaller financial institu-
tions, farm credit banks and credit unions from the definition of financial entity so
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that they are not subject to unnecessary costs—in recognition that they pose no sys-
temic risk?

Answer 24-24a. The final rule exempts banks, savings associations, farm credit
system institutions, and credit unions with total assets of $10 billion or less from
the definition of “financial entity,” making such institutions eligible for the end-user
exception.

Extraterritoriality/International Coordination

Question 25. Will the CFTC issue a proposed rule related to the extraterritorial
application of Dodd-Frank, as Chairwoman Schapiro has indicated the SEC will do,
or is it your intent for the Commission to simply issue guidance? How can you en-
sure two different processes will produce consistent results? Will market partici-
pants be afforded the same opportunity to comment on the CFTC’s guidance as they
will on the SEC’s rule proposal?

Question 26. When should market participants expect the CFTC to provide clari-
fication on extraterritorial application?

Question 26a. If you intend to issue guidance, as opposed to a formal rule, will
the Commission be obligated to perform cost benefit analysis?

Answer 25-26a. Section 722(d) of the Dodd-Frank Act states that swaps reforms
shall not apply to activities outside the United States unless those activities have
“a direct and significant connection with activities in, or effect on, commerce of the
United States.” Congress included this provision (722(d)) for swaps, but included a
different provision with regard to the SEC’s oversight of the security-based swaps
market. In response to many requests, the Commission issued proposed guidance in-
terpreting section 722(d) of the Dodd-Frank Act. The Commission is seeking public
comment on the guidance and looks forward to the public’s input.

Question 27. Chairman Gensler, you have reassured us that you are well coordi-
nated with international regulators. I'm growing concerned that the international
community does not agree.

In a recent article in the Economic Times, the U.S. role in international financial
reform was described as this—

The United States is coming to be seen as a global threat, acting unilaterally
with aggressive new market rules that critics say will hurt U.S. firms, foreign
banks, and international markets in one swoop.

Despite its talk of a global level playing field, the United States is being por-
trayed as a rogue country . . .

Please respond to this.

Question 28. What regulatory coordination initiatives are you undertaking with
your international counterparts with regard to Dodd-Frank and G20 regulatory
goals? What initiatives are you undertaking with regard to mutual recognition or
mutual accommodation schemes?

Question 29. In your testimony, you discuss your ongoing dialogues with Japan.
In April of last year, the Financial Services Agency of Japan sent you a letter ex-
pressing concerns with the reach of Dodd-Frank. In fact, the letter states that “if
(Japanese financial institutions) were also to be regulated under U.S. DFA frame-
work, this will create an undesirable and redundant effect on these Japanese insti-
tutions.”

Based on your ongoing discussions with Japanese regulators, will you take action
to respond to the concern they’ve raised about the redundancy extraterritorial appli-
cation of Dodd-Frank creates?

Answer 27-29. As we do with domestic regulators, the CFTC shares many of our
Dodd-Frank Act rulemaking memos, term sheets and draft work product with inter-
national regulators. We have been consulting directly and sharing documentation
with the European Commission, the European Central Bank, the UK Financial
Services Authority, the European Securities and Markets Authority, the Japanese
Financial Services Agency, and regulators in Canada, France, Germany, Singapore,
and Switzerland.

Both the CFTC and European Union are moving forward to address the four key
objectives set forth by the G20 in September 2009, namely clearing through central
counterparties; trading on exchanges or electronic trading platforms; record-keeping,
reporting; and higher capital requirements for noncleared swaps.

Section 722(d) of the Dodd-Frank Act states that the provisions of the Act relating
to swaps shall not apply to activities outside the United States unless those activi-
ties have “a direct and significant connection with activities in, or effect on, com-
merce” of the United States.
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Volcker Rule

Question 30. As you know, the markets for Treasury securities and Treasury fu-
tures and options are intertwined. Yet, the proposed Volcker rule excludes treas-
uries, but not futures and options on Treasuries. Is this purposeful? Will you com-
mit to clarifying in the final rule that market making-related activities in exchange-
traded futures and options are among the permitted activities in which a covered
banking entity may engage, or in the alternative, use your exemptive authority to
add Treasury futures and options on Treasury futures to the list of permissible pro-
prietary trading activities for covered banking entities?

Answer. The Commission has solicited public comment with respect to the pro-
posed Volcker rule and looks forward to reviewing submitted comments. The Com-
mission will review, analyze and consider all public comments submitted in connec-
tion with this rulemaking before proceeding to issue a final rule.

CFTC FY 2013 Budget Request

Question 31. The FY 2013 Budget and Performance Plan details the redeployment
of resources to process the surge of Dodd-Frank registrations and reviews during FY
2012. It states that staff will be reassigned from examinations and enforcement as
necessary to support registration and reviews. The plan also states that the Com-
mission acknowledges that this realignment creates risks in its critical oversight
roles. Please describe which critical oversight roles will be at risk. How has Dodd-
Frank impacted your ability to effectively oversee the futures markets?

Answer. The CFTC has been directed by Congress to oversee the swaps market
as well as the futures market that it has traditionally regulated. The CFTC needs
additional resources in order to oversee the swaps market, which is eight times larg-
er than the futures market we have traditionally overseen. The National Football
League would not significantly expand the number of games in a weekend without,
at the same time, expanding the number of referees to protect the players, ensure
fair competition, enforce the rules and protect the integrity of the game.

Question 31a. Chairman Gensler, since the bankruptcy of MF Global, has your
agency refocused its oversight goals? Should it?

Answer. The Commission has been actively working to improve protections for
customer funds. This includes:

e The completed amendments to rule 1.25 regarding the investment of funds
bring customers back to protections they had prior to exemptions the Commis-
sion granted between 2000 and 2005. Importantly, this prevents use of customer
funds for in-house lending through repurchase agreements;

e Clearinghouses will have to collect margin on a gross basis and futures commis-
sion merchants (FCMs) will no longer be able to offset one customer’s collateral
against another and then send only the net to the clearinghouse;

e The so-called “LSOC rule” (legal segregation with operational commingling) for
swaps ensures customer money is protected individually all the way to the
clearinghouse; and

e The Commission included customer protection enhancements in final rules for
DCMs. These provisions codify into rules staff guidance on minimum require-
ments for self-regulatory organization (SROs) regarding their financial surveil-
lance of FCMs.

In addition, the Commission approved an NFA proposal that stemmed from a co-
ordinated effort by the CFTC, the SROs, and market participants, including from
the CFTC’s 2 day roundtable earlier this year on customer protection.

Question 31b. Please describe the priorities you have set for the CFTC. Has the
writing of new rules taken higher priority over examinations and enforcement of the
futures and commodities markets?

Answer. The Commission has been directed to promulgate and implement regula-
tions to implement the derivatives reforms of Title VII of the Dodd-Frank Act. That
direction is in addition to the Commission’s traditional mandate: oversight of the fu-
tures market. The Commission is dedicated to carrying out its entire mission.

Qz;estion 32a. If yes—has this priority shift affected the Commission’s core mis-
sion?

Question 33. Your testimony states that the Commission is completing rules in a
thoughtful, balanced way—not against a clock. Have you mirrored this approach
when instituting resources and manpower under the new authority and rule writing
responsibilities in the Dodd-Frank Act?

Answer. The Commission has carefully developed a strategic plan which has led
to the development and execution of a reorganization of the agency’s staff.
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Question 33a. What steps have you taken to become more efficient and effective
with the resources your agency has in developing rules mandated by the Dodd-
Frank Act?

Answer. The CFTC is dedicated to using taxpayer dollars efficiently—nearly a
fmirth of our overall budget request is for the development of Information Tech-
nology.

But it still takes human beings to watch for market manipulation and abuses that
affect hedgers—farmers, ranchers, producers, commercial companies and the public
buying gas at the pump.

For example, the Dodd-Frank swaps market transparency rules mean a major in-
crease in the amount of incoming data for the CFTC to aggregate and analyze. The
agency is taking on the challenge of establishing connections with SDRs and aggre-
gating the newly available swaps data with futures market data. This requires high
performance hardware and software and the development of analytical alerts. But
it also requires the corresponding personnel to manage this technology effectively
for surveillance and enforcement.

Position Limits

Question 34. When was the last time the CFTC calculation of deliverable supply
was done to help set position limits?

Answer. The CFTC does not routinely calculate deliverable supplies for physical
commodities. CFTC staff, as part of its due diligence reviews, evaluates related ex-
change filings. Staff conducts interviews with participants in the cash markets for
the commodity underlying the contract to understand the production, consumption,
and distribution of the underlying commodity and underlying deliverable supply.
The cash market analysis and deliverable supply estimate are used together to as-
sess the contracts’ susceptibility to manipulation and to verify that the position limit
is consistent with the Commodity Exchange Act and CFTC regulations and policy.
CFTC staff last estimated a commodity’s deliverable supply in 2009 when staff esti-
mated deliverable supplies for crude oil, natural gas, RBOB gasoline, and heating
oil. Staff concluded that deliverable supplies were adequate. Under the new rules
recently adopted by the CFTC establishing position limits in 28 physical commodity
markets, the exchanges and the CFTC would reevaluate deliverable supplies on a
regular 2 year basis.

Other Issues

Question 35. This question is related to the efficient use of CFTC resources and
judicial review of agency actions. When the SEC adopts a rule, a person affected
by that rule may file a petition for review directly in a U.S. Court of Appeals chal-
lenging the SEC’s rule under the Administrative Procedures Act. That has been true
for decades. Direct appeals allow for expeditious and efficient review by the courts
of agency action. The Commodity Exchange Act does not have a similar provision.
When the CFTC adopts a rule, I understand the CFTC’s position to be that a person
affected by that rule must file a complaint in federal district court, not in the court
of appeals. That means the CFTC and the plaintiff must go through two proceedings
to challenge a CFTC rule—one in district court and one in appellate court—while
a challenge to the SEC involves only a one step process with the court of appeals.
In this instance, the SEC process is more direct and less costly for the agency. Do
you support an amendment to the CEA that would allow direct appeals from CFTC
rules to the courts of appeals?

Question 35a. If yes, would you favor enactment of such an amendment expedi-
tiously so that it could take effect this year? Would that help to preserve CFTC re-
sources? If no, why not?

Answer 35-35a. The Commission has not taken a position with regard to this mat-
ter.

Questions Submitted by Hon. Collin C. Peterson, a Representative in Congress from
Minnesota

Question 1. Earlier this year, the CFTC published its final rule for real-time pub-
lic reporting of swap transaction data included the term “publicly reportable swap
transaction” as defining the types of swaps that would be subject to public dissemi-
nation. The rule excluded “internal swaps” or some swaps between affiliates, be-
cause such swaps were not arms-length transactions and disclosure would not en-
hance price discovery. In a footnote, the Commission does say that “covered trans-
actions between affiliates as described in Sections 23A and 23B of the Federal Re-
serve Act” would be publicly reportable swaps transactions. Can you explain more
about the nature of these specific covered transactions mentioned in the Federal Re-
serve Act and why the Commission unanimously voted to require their public dis-
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semination despite being between affiliates? Did the Federal Reserve have any input
regarding this subject?

Answer. Sections 23A and 23B of the Federal Reserve Act refer to transactions
between a bank and its affiliate. Section 23A relates to all derivatives transactions
of the bank that create credit exposure to the affiliate. Section 23B sets the “arm’s-
length requirement” for that section. The Commission determined that it would be
appropriate to include certain covered transactions as publicly reportable and reflec-
tive of the market. The Commission did have the benefit of consultation with the
Federal Reserve Board regarding this provision.

Question 2. Last month this Committee marked-up H.R. 1840, legislation which
would amend the CFTC’s legal standard for cost-benefit analysis. You and your staff
may already be familiar with its contents, but generally the bill matches the direc-
tives included in President Obama’s Executive Order “Improving Regulation and
Regulatory Review.” Do you believe there is a significant difference between the
cost-benefit analysis conducted currently at the CFTC and the level of analysis that
would be required by H.R. 1840/the President’s Executive Order?

Answer. Section 15(a) of the Commodity Exchange Act (CEA) currently requires
the CFTC, before it promulgates a regulation, to “consider the costs and benefits of
the action.” H.R. 1840 would amend section 15(a) to require that such determina-
tions be done through the Commission’s Office of the Chief Economist. It would re-
quire that the Commission consider qualitative and quantitative costs and benefits,
and specify that the Commission could propose or adopt a regulation on a reasoned
determination that the benefits of the intended regulation justify the costs of the
intended regulation.

Question 2a. How difficult is it for the Commission to conduct quantitative and
qualitative analysis on its proposed regulations?

Answer. The Commission takes very seriously the consideration of costs and bene-
fits of the rules it considers under the Dodd-Frank Act as required under section
15(a) of the Commodity Exchange Act. The economic costs and benefits associated
with regulations, especially as they pertain to commenters’ concerns, are of utmost
importance in the Commission’s deliberation and determination of final rules.

As noted in the guidance for cost-benefit considerations for final rules memo-
randum to rulemaking teams from the Chief Economist and General Counsel dated
May 13, 2011, rulemakings involve consideration of quantified costs and benefits to
the extent it is reasonably feasible and appropriate. For rules that do not have
quantifiable costs, the Commission seeks to explain why such costs are not quantifi-
able and to explain the reasoning and supportive explanation of its predictive judg-
ments using qualitative measures.

Question 2b. How dependent is the Commission on factual data submitted from
market participants on the costs associated with their market activity in conducting
quantitative and qualitative analysis; can the Commission require market partici-
pants to submit information so you can have better data to guide your analysis?

Answer. The Commission recognizes the significance of meaningful issues raised
by commenters regarding costs or benefits and takes those comments seriously as
it is working on final rules. The Commission does not require that commenters pro-
vide data with regard to their operational costs. For those comments which per-
suade the Commission to modify its proposed rule, the Commission seeks to explain
why the proposed alternative more effectively furthers the goals of the statute in
light of the section 15(a) factors, not only in the cost-benefit section but throughout
the rule’s preamble. In contrast, for those comments which do not persuade the
Commission to modify its proposed rule, the Commission seeks to explain its adop-
tion of the proposed rule as the most effective means to further the goals of the stat-
ute in light of section 15(a). The Commission seriously considers commenters’ con-
cerns regarding costs or benefits and evaluates the alternatives presented.

Question 2c. Would enactment of H.R. 1840 significantly slow down the Commis-
sion’s efforts to implement Dodd-Frank?

Answer. The bill does include provisions that generally would require additional
steps in the Commission’s regulatory process.

Question 3. One of your fellow Commissioners recently sent a letter to OMB ask-
ing them to review some of the CFTC’s cost-benefit analysis to see if it complied
with various Executive Orders and OMB guidance. But it is my understanding that
these Orders and guidance do not apply to the CFTC and that the Commodity Ex-
change Act’s statutory cost-benefit requirements set the cost-benefit standard that
the Commission is required to meet. Is my understanding correct? Can the OMB
direct how the Commission conducts its cost-benefit analysis?

Answer. The Commission is bound by section 15(a) of the Commodity Exchange
Act in its rulemaking. The statute includes particularized factors to inform cost-ben-
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efit analyses that are specific to the markets regulated by the CFTC. The Commis-
sion’s practices are largely consistent with the executive order principles.

Question 4. Last month this Committee passed by a bipartisan vote H.R. 2682,
legislation to ensure that end-users are not subject to margin requirements for their
swap transactions. The need for this legislation arose from the Prudential Regu-
lators proposing rules that would require end-users to post margin. During many
of our hearings, much attention has been focused on regulatory harmonization be-
tween agencies. This is an area which could benefit from some harmonization, par-
ticularly if was in the direction of the CFTC’s position of not subjecting end-users
to margin requirements. Have you been in contact with the Prudential Regulators
to make the case for the CFTC’s position? Do you detect any flexibility in their posi-
tion on this issue?

Answer. The CFTC has been working with the Federal Reserve, the other U.S.
banking regulators, the SEC, and international regulators and policymakers to align
margin requirements for uncleared swaps. It is essential that we align these re-
quirements globally, particularly between the major market jurisdictions. The inter-
national approach to margin requirements in the consultative paper (sponsored by
the Basel Committee on Banking Supervision and the International Organization of
Securities Commissions) released this month is consistent with the approach the
CFTC laid out in its margin proposal last year. It would lower the risk of financial
entities, promote clearing and help avoid regulatory arbitrage. Consistent with the
CFTC’s proposal, it also excludes non-financial end-users from margin requirements
for uncleared swaps.

The CFTC reopened the comment period on our margin proposal so that we can
hear further from market participants and the public in light of the work being done
to internationally harmonize margin rules. As we work with international regu-
lators on this coordinated approach, I would anticipate that the Commission would
only take up the final margin rules toward the end of this year.

Question 5. Last month this Committee passed by a bipartisan vote H.R. 3527,
legislation to clarify the definition of “swap dealer.” During debate on that bill in
the Committee, Members raised questions about language in the amended bill
which would directed the Commission to adopt standards distinguishing the “deal-
ing” activities versus “entering into swaps for a person’s own account for the purpose
of achieving one’s own trading objectives.” This was an attempt to establish some
dealer/trader distinction similar to what the SEC has in place. I know you are not
a lawyer, but to you what does “achieving one’s own trading objectives” mean?

Question 5a. While the goal of this language was to create a dealer/trader distinc-
tion, d?o you believe the language could be read in other ways inconsistent with that
intent?

Question 5b. Can you again describe the differences between the CFTC and SEC
proposed rules regarding the dealer/trader distinction in your respective definitions
of swap dealer and security-based swap dealer? Do you believe such differences are
reconcilable?

Answer 5-5b. The dealer-trader distinction is discussed in the preamble to the
CFTC and the Securities and Exchange Commission joint final rules and interpre-
tive guidance on the further definitions of “swap dealer,” “security based swap deal-
er,” “major swap participant,” and “major security based swap participant”. The
dealer-trader distinction will be useful as one consideration, particularly in light of
the degree to which it overlaps with many of the other characteristics identified in
the release that are indicative of dealing activity.

Question 6. There have been several press reports for several months now about
the CFTC and other federal and foreign financial regulators investigating a group
of banks for using swaps to manipulate the price of the London interbank offered
rate (LIBOR). While we know you cannot answer questions about the investigation
specifically, we would like you to answer these more general questions. For the
record, can you explain the LIBOR, how it affects Americans and the serious impli-
cations of this potential manipulation?

Question 6a. Do you have sufficient staff and other resources to conduct this in-
vestigation?

Question 6b. A recent Financial Times article (Feb 17, 2012) highlighted the role
of voice brokers in the LIBOR “interdealer” market in this investigation. Do you be-
lieve there are market structures or barriers in place that make it easier for such
manipulation to occur or harder for regulators to spot it?

Answer 6-6b. LIBOR and Euribor are indices at the center of the capital markets
for both borrowings and derivatives contracts. LIBOR is the reference index for the
largest open interest contracts in both the U.S. futures markets and swaps markets.
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As of the end of June, the 3 month Eurodollar futures contracts that settle to U.S.
Dollar LIBOR make up about 70 percent of the notional value of all futures con-
tracts traded on the CME Group exchanges. U.S. Dollar LIBOR’s traded volume in
2011 on the CME had a notional value exceeding $564 trillion. According to the
British Bankers Association, swaps with a total notional value of approximately
$350 trillion and loans amounting to $10 trillion are indexed to LIBOR.

The CFTC initiated in April of 2008 a review of LIBOR after media reports raised
questions about the integrity of the index. Thereafter, we began coordinating with
the United Kingdom’s Financial Services Authority (FSA), which helped us facilitate
information requests. The FSA and the U.S. Department of Justice subsequently
joined the CFTC with regard to the Barclays matter, and it has been a collaborative
effort throughout.

To conduct such a complicated case, the CFTC enforcement staff had to sift
through a voluminous number of documents and audio recordings that spanned
many years.

The CFTC’s Order found that Barclays traders and employees responsible for de-
termining the bank’s LIBOR and Euribor submissions attempted to manipulate and
made false reports concerning both benchmark interest rates to benefit the bank’s
derivatives trading positions. The conduct occurred regularly and was pervasive.
Barclays’ traders located at least in New York, London and Tokyo asked Barclays’
submitters to submit particular rates to benefit their derivatives trading positions.
In addition, certain Barclays Euro swap traders coordinated with and aided and
abetted traders at other banks in each other’s attempts to manipulate Euribor.

The Order also found that throughout the financial crisis, as a result of instruc-
tions from Barclays’ senior management, the bank routinely made artificially low
LIBOR submissions. Submitters were told not to submit at levels where Barclays
was “sticking its head above the parapet.” The senior management directive was in-
tended to fend off negative public perception about Barclays’ financial condition.

The CFTC’s Order required Barclays to pay a $200 million civil monetary penalty
for attempted manipulation of and false reporting concerning LIBOR and Euribor.
In addition, Barclays is required to implement measures to ensure its future sub-
missions are honest.

Among other things, these requirements include:

e Making submissions based on a transaction-focused methodology;

o Implementing firewalls to prevent improper communications, including between
traders and submitters;

e Preparing and retaining documents concerning submissions and certain rel-
evant communications; and

e Implementing auditing, monitoring and training measures concerning submis-
sions and related processes, including making regular reports to the CFTC.

The CFTC has and will continue vigorously to use our enforcement and regulatory
authorities to protect the public, promote market integrity, and ensure that these
benchmarks and other indices are free of manipulative conduct and false informa-
tion. The Commodity Exchange Act (CEA) is clear in its prohibitions against at-
tempted and actual manipulation of futures, swaps and commodity prices. Further,
the CEA’s Section 9(a)(2) prohibits knowingly making false reports of market infor-
mation that affects or tends to affect the price of a commodity.

Questions Submitted by Hon. Tim Huelskamp, a Representative in Congress from
Kansas

Question 1. During the hearing, you stated that you could not exactly recall what
you were told during the phone call that occurred at 2:30 a.m. the morning of Octo-
ber 31. Were you given any information at all about the possibility of misused, mis-
appropriated, commingled, or missing funds from segregated customer accounts?
What information were you given during this phone call?

Question la. If it was not during the 2:30 a.m. phone call, when did you learn
that money was missing from customers’ segregated accounts?

Question 1b. Who else was a part of that conference call in the middle of the
night? Were there any MF creditors on that call?

Answer 1-1b. During the phone call, staff of MF Global informed regulators that
there was a significant shortfall in segregated funds. The other participants on the
call were staff of the SEC [and possibly UK FSA—I have no current recollection].
Other participants on the call were the consultants MF Global had retained to sup-
port sale of the assets of the company. I am not aware of any knowledge that credi-
tors of MF Global were on the call.
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Question 2. Once you learned that segregated funds were missing, why did you
not immediately freeze all MF accounts (including those of MF Holdings), to ensure
that those funds could be returned to the customers?

Answer. As an initial matter, CFTC has no authority to immediately freeze ac-
counts without a court order. While the CFTC did have the authority to seek a court
order freezing accounts of, or otherwise seek a receivership for MF Global, Inc., the
FCM/BD, the Securities Investor Protection Act provides that after a SIPA filing the
court is to stay any pending related action. Given that a SIPA proceeding for MF
Global, Inc. was to be brought, it did not seem in the public interest to bring a com-
peting equity receivership proceeding. Moreover, any freeze of MF Global, Inc.’s ac-
counts could not, of itself, recover funds that had already been transferred out of
MF Global, Inc.

Question 3. In your oral testimony, you said that when the SEC has any regu-
latory authority over a company, then that company can undergo a SIPA bank-
ruptcy. Is it mandatory that the bankruptcy be processed according to SIPA stand-
ards? Why was it decided that the bankruptcy of MF Global undergo a SIPA bank-
ruptcy, rather than a Commodities Exchange Act bankruptcy?

Question 4. Who at the CFTC was involved in making the decision regarding the
type of bankruptcy that should be used in this particular situation? Who outside the
CFTC was a part of that decision-making process? Did anyone at CFTC discuss the
structuring of the bankruptcy with individuals at MF Global, the SEC, SIPC and/
or the DOJ, and/or MF’s creditors such as JP Morgan or Goldman Sachs? If so, who,
when and with whom?

Answer 3—4. Futures Commission Merchants (“FCMs”) are the financial inter-
mediaries for futures market transactions. An FCM or “commodity broker” bank-
ruptcy must proceed as a liquidation under Chapter 7 of the Bankruptcy Code, rath-
er than a reorganization under Chapter 11, and the trustee has specified duties.
Chief among those duties is to endeavor to transfer the positions of customers of
the FCM to a solvent FCM. The financial intermediaries for securities are known
as broker dealers (“BDs”), and the insolvency of a BD proceeds under SIPA. The in-
solvency of an entity that is both a commodity broker and a BD (a “BD/FCM”) will,
so long as there is at least one securities customer, proceed under SIPA.

Question 5. FCM’s are required to file a monthly report with the CFTC detailing
the status of segregated customer assets. Did MF Global submit their data for Sep-
tember 2011 within the required timeframe?

Question 5a. When did the CFTC publish this information and/or post it to the
CFTC website?

Question 5b. Who is responsible for reviewing this information to ensure that seg-
regated funds remain intact?

Answer 5-5b. Commission regulations require an FCM to file an unaudited
monthly financial statement with the Commission and with the firm’s DSRO within
17 business days of the end of the month. MF Global submitted its September 30,
2011 financial statements to the Commission within the 17 business days required
by the regulations.

FCMs file monthly financial statements with the Commission in an electronic for-
mat. The CFTC uses an automated program to promptly review each FCM financial
statement received. The review program immediately alerts an assigned Commis-
sion staff member if the financial statements indicate certain regulatory violations,
including a violation of segregation or capital requirements.

MF Global’s September 30, 2011 financial statements showed the firm to be in
compliance with the customer funds segregation and capital requirements. Regional
examination staff conducts further analysis of FCM financial statements after the
documents are filed with the Commission.

The CFTC publishes monthly FCM financial data on its website shortly after it
receives all filings. October 26, 2011 was the 17th business day during the month
of October 2011. Commission staff was in the process of compiling the September
30, 2011 financial data when MF Global filed for bankruptcy on Monday, October
31, 2011. Staff did not publish MF Global’s September 30 financial data as the firm
had declared bankruptcy prior to the publication of the information, and questions
existed regarding the accuracy of the firm’s books and records.

Question 6. Did you speak with or have any other communication with Jon
Corzine or any other MF Global executives during the period October 24—November
57

Answer. During some calls with regulators on October 29-30 and into the morning
of October 31, 2011, MFG representatives and representatives of a firm considering
facilitating the transfer of MFG customer positions also participated. My involve-
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ment was in furtherance of the CFTC’s effort to ensure to the maximum extent pos-
sible the protection of customer property that had been entrusted to MFG. Though
it was not always apparent which representatives from MFG were present on these
calls, to the best of my knowledge and recollection, Mr. Corzine was on the line for
at least part of one of these calls, and discussed matters regarding MFG’s European
bond positions.

Question 7. After the CFTC was given an investigative role in the bankruptcy of
MF Global, it took you a week before you made an announcement that you were
to be a “non-participant” in the investigation. What is a “non-participant” and how
does that differ from actually recusing yourself from the investigation? What inves-
tigatory activities did you participate in or lead before you removed yourself from
the investigation?

Question 8. Prior to your becoming a “non-participant”, what sort of responsibil-
ities did you personally have in the oversight of MF Global? Were you required to
sign off on any reports? Did you write reports or conduct any audits or investiga-
tions regarding anything at MF Global?

Answer 7-8. For the convenience of the Committee, I include two documents
which address Questions 7 and 8. The first is the text of my statement of non-par-
ticipation. The second is a Memorandum which includes information detailing my
activities prior to my withdrawal from participation in the matter. (See ATTACH-
MENTS 1-2).

Question 9. The Commission recently finalized a rule setting forth requirements
for margin segregation for cleared swaps, correct?

Question 9a. And wasn’t failure to properly segregate funds for futures customers
the problem with MF Global?

Question 9b. Why did you move forward with a segregation rule for swaps, with-
out fully understanding what went wrong with the segregation regime for futures
customers at MF Global? Couldn’t the rule have benefited from more time to take
account of what we’re beginning to learn about MF Global? Won’t you just have to
revisit this rule if new facts come to light so that you can properly protect swaps
customers—in addition to futures customers?

Answer 9-9b. The Commission’s adoption of final rules for the segregation of cus-
tomer funds for cleared swaps carries out the Dodd-Frank Act mandate that futures
commission merchants (FCMs) and derivatives clearing organizations (DCOs) seg-
regate customer collateral supporting cleared swaps. FCMs and DCOs must hold
customer collateral in a separate account from that belonging to the FCM or DCO.
It prohibits clearing organizations from using the collateral of non-defaulting, inno-
cent customers to protect themselves and their clearing members. For the first time,
customer money must be protected individually all the way to the clearinghouse.

We received a tremendous amount of public input on this rule, including through
two roundtables, as well as through comments on an advanced notice of proposed
rulemaking and a proposal. This rule builds on customer protections included in the
clearinghouse core principles rule finalized in October requiring DCOs to collect ini-
tial margin on a gross basis for their clearing members’ customer accounts.

In addition, in February, the Commission held a public roundtable on customer
protection. Among the topics discussed were protections for the collateral of futures
customers, consistent with the already-approved LSOC rule for cleared swaps.

Question 10. In light of what has happened with MF Global, does the Commission
intend to recommend changes to the Bankruptcy Code?

Answer. The Commission has not recommended changes to the bankruptcy code.
It has adopted important customer protection enhancements and continues to re-
view further improvements. The completed amendments to rule 1.25 regarding the
investment of funds bring customers back to protections they had prior to exemp-
tions the Commission granted between 2000 and 2005. Importantly, this prevents
use of customer funds for in-house lending through repurchase agreements. Clear-
inghouses also will have to collect margin on a gross basis and futures commission
merchants will no longer be able to offset one customer’s collateral against another
and then send only the net to the clearinghouse. And the so-called “LSOC rule”
(legal segregation with operational commingling) for swaps ensures customer money
is protected individually all the way to the clearinghouse.

Question 11. Segregated funds have been the hallmark of customer fund protec-
tion. How do you believe customer funds should be treated in a bankruptcy scenario
and how do you perceive the SIPC trustee is handling the funds of futures cus-
tomers? If this was a CFTC led process, would the funds of futures customers be
treated differently?
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Answer. Commodity customers in a SIPA proceeding do not suffer any disadvan-
tage relative to commodity customers in a subchapter IV, Chapter 7 bankruptcy pro-
ceeding.

Ques}t.ion.s Submitted by Hon. Randy Hultgren, a Representative in Congress from Il-
inois

Question 1. The CFTC recently approved the final rule regarding registration re-
quirements for market participants. However, since the joint rule on entity defini-
tions and a determination of what a “swap” contract will be, many market partici-
pants are still unclear if they will have to register with the CFTC. Will additional
time be provided by the CFTC for participants to comply with new registration re-
quirements? Will the CFTC wait to apply these registration requirements until the
final entity definitions have been completed? When does the CFTC expect market
participants to be fully capable of compliance?

Answer. A swap dealer or a major swap participant is not required to apply for
registration until 60 days after the joint final rule further defining the term “swap”
is published in the Federal Register. Staff for the CFTC’s Division of Market Over-
sight has already provided relief for some firms in the form of a “no-action” letter.
That relief is intended to provide sufficient time for nonclearing member swap deal-
ers to tra(llnsition. The Commission is working with market participants and will con-
tinue to do so.

Question 2. Please describe the challenges experienced by the CFTC and SEC
when engaging in joint rulemaking and other coordinated efforts. Specifically, please
explain how agency coordination, or lack thereof, has complicated the process of de-
fining “swap”.

Answer. The CFTC and SEC consult and coordinate extensively to harmonize to
the greatest extent possible on Dodd-Frank rules. This close coordination will con-
tinue and always benefits the rulemaking process. The two agencies recently adopt-
ed joint final rules further defining the terms “swap” and “security-based swap.”

Question 3. In the CFTC’s efforts to understand high frequency trading, what
stakeholder groups do you think should be consulted and how involved with market
participants be in this process?

Question 4. Is proprietary algorithmic trading data necessary to understanding
the development of high frequency trading practices and what protections will be
extended to this sensitive information when it is share with the CFTC?

Question 5. When considering high frequency traders, will the aggregate value of
trades and total volume of trades be considered?

Answer. 3-5 In analyzing HFT activity, the Commission has consulted stakeholder
groups with substantial knowledge of these trading practices. The Technology Advi-
sory Subcommittee on High-Frequency Trading of the Commission was established
in March of 2012, and includes experts from exchanges, clearing firms, sell-side
firms, buy-side (hedging) institutions, data and technology service providers, aca-
demia, SROs and high-frequency firms themselves. A sequence of public meetings
have been held to present, discuss and debate the findings and deliberations of the
highly qualified members of the Subcommittee and in the process, help the Commis-
sion develop a detailed picture of high-frequency and other automated trading styles
and their potential impact on the market.

Question 6. Has the CFTC considered how the indemnification provision of Dodd-
Frank could undermine the mitigation of systematic risk and hamper transparency
in the over-the-counter (OTC) derivatives market? How does the CFTC think these
negative consequences could be avoided?

Answer. On May 1, of this year, the Commission issued a Proposed Interpretative
Statement regarding the confidentiality and indemnification provisions in the Dodd-
Frank Act. The proposal generally exempts foreign regulators from the indemnifica-
tion and confidentiality provision in the Dodd-Frank Act, and ensures that foreign
regulators have access to data in Swap Data Repositories (SDR). This exemption
only applies to data that is required to be reported and if the SDR is recognized
by the country’s law and regulation.

Question 7. The House Agriculture Committee recently passed H.R. 1810 that
would require a comprehensive cost-benefit analysis by CFTC of its rules and or-
ders. How would this legislation, if passed, change the cost-benefit analysis cur-
rently preformed by CFTC related to the Dodd-Frank Act?

Answer. Section 15(a) of the Commodity Exchange Act (CEA) currently requires
the CFTC, before it promulgates a regulation, to “consider the costs and benefits of
the action.” H.R. 1840 would amend section 15(a) to require that such determina-
tions be done through the Commission’s Office of the Chief Economist. It would re-
quire that the Commission consider qualitative and quantitative costs and benefits,
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and specify that the Commission could propose or adopt a regulation on a reasoned
determination that the benefits of the intended regulation justify the costs of the
intended regulation.

Question 8. Of the estimated 286 rulemakings requirements with specified dead-
lines in Dodd-Frank, well over half are still outstanding. While the CFTC has been
better than some of its sister regulators, statutory rulemaking deadlines have been
missed or delayed. Is it fair to say that, as passed, Dodd-Frank set an overly ambi-
ti101(1ls dti)imetable for the development and finalization of the many new rules in-
cluded?

Answer. The Commission has made significant progress in implementing Con-
gress’ direction to ensure that common-sense standards are established for the
swaps market. To date, we’ve completed 36 rules and now have fewer than 20 to
go. We are working to complete these rules in a thoughtful, balanced way—not
against a clock.

Question 9. Recently former CFTC Commissioner Sharon Brown-Hruska from
NERA authored a report that estimated the cost for a non-financial energy firm to
comply with the obligations of a Swap dealer. The report estimates that non-finan-
cial energy firms designated as swap dealers will incur more the $70 million of an-
nual (year-one) costs to comply with the CFTC’s proposed rules. The CFTC esti-
mated the annual cost of compliance with its Swap dealer rules at roughly $2 mil-
lion. Will the CFTC reexamine its cost-benefit analysis of the Swap Dealer defini-
tion to address the omissions cited in the NERA report? How will the CFTC ensure
that the Swap Dealer definition will not impose an undue burden without a detailed
reexamination of its cost-benefit studies?

Answer. The CFTC strives to include well-developed considerations of costs and
benefits in each of its proposed rulemakings. Relevant considerations are presented
not only in the cost-benefit analysis section of the CFTC’s rulemaking releases, but
additionally are discussed throughout the release in compliance with the Adminis-
trative Procedure Act (APA). The APA requires the CFTC to set forth the legal, fac-
tual and policy bases for its rulemakings.

In addition, Commissioners and staff have met extensively with market partici-
pants and other interested members of the public to hear, consider and address
their concerns in each rulemaking. CFTC staff hosted a number of public
roundtables so that rules could be proposed in line with industry practices and ad-
dress compliance costs consistent with the obligations of the CFTC to promote mar-
ket integrity, reduce risk and increase transparency as directed in Title VII of the
Dodd-Frank Act. Information from each of these meetings—including full tran-
scripts of the roundtables—is available on the CFTC’s website and has been factored
into each applicable rulemaking.

With each proposed rule, the Commission has sought public comment regarding
costs and benefits. The Commission welcomes each comment and incorporates those
comments—including those relating to costs—in development of its final rule.

Questions Submitted by Hon. William L. Owens, a Representative in Congress from
New York

Question 1. In your testimony, you note that the CFTC intends to follow Congres-
sional intent by ensuring that non-financial companies using swaps to hedge or
mitigate commercial risk will not be required to bring swaps into central clearing.
However, you also claim the Commission’s proposed rule adheres to this structure,
despite many end-users claiming to the contrary. How do you account for this dis-
crepancy?

Answer. Congress provided that non-financial entities, such as farmers, ranchers,
manufacturers and other end-users, should be able to choose whether or not to clear
those swaps that hedge or mitigate commercial risks. The Commission’s final rule
implements this exception for non-financial entities, establishing criteria for hedging
or mitigating commercial risk and imposing minimal reporting requirements for
those swaps that come under the end-user exception.

Question 2. The CFTC has approved the final rule requiring market participants
to register with the CFTC but delayed a vote on finalizing definitions. Will the Com-
mission be providing additional time for market participants to comply with this
registration requirement so that this requirement is not effective until the final en-
tity definitions has been completed?

Answer. A swap dealer or a major swap participant is not required to apply for
registration until 60 days after the joint final rule further defining the term “swap”
is published in the Federal Register. Staff for the CFTC’s Division of Market Over-
sight has already provided relief for some firms in the form of a “no-action” letter.
That relief is intended to provide sufficient time for nonclearing member swap deal-
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ers to transition. The Commission is working with market participants and will con-
tinue to do so.

Question 3. In your testimony, you note that you anticipate the Commission will
seek public input on the extraterritorial application of Title VII. Can you shed some
light on when the CFTC intends to propose a formal rulemaking process on the
extraterritorial application of Dodd-Frank and if you believe these requirements
should extend to transactions which are conducted outside of the United States
through either foreign affiliates of domestic firms or by foreign entities with non-
U.S. persons?

Answer. On June 29, 2012, the CFTC approved proposed interpretive guidance on
the cross-border application of the Swaps Provisions of the Dodd-Frank Act and the
Commission’s regulations. The proposed guidance interprets Section 722(d) of the
Dodd-Frank Act, which states that the swaps provisions of the CEA shall not apply
to activities outside the United States unless those activities have a direct and sig-
nificant connection with activities in, or effect on, commerce of the United States.
The guidance will be open for public comment for 45 days. While the Commission
is not required to solicit public comment on interpretive guidance, I am particularly
interested in the public’s input and look forward to comments on the proposed guid-
ance.

Question 4. The House Agriculture Committee recently approved (H.R. 2779) leg-
islation that would exempt certain inter-affiliate transactions of swap dealers from
meeting margin and clearing requirements. You note in your testimony that you ex-
pect the Commission to consider a proposal on this issue later this year. Do you ex-
pect the Commission’s rules to mirror the SEC’s?

Answer. The Commission has benefitted from substantial public input on the
treatment of swaps among affiliates of the same business entity. To address com-
menters’ questions about a possible clearing requirement between affiliates of finan-
cial entities, I expect the Commission to consider a proposal and take public com-
ments in the near future. The staff recommendation, which would exempt certain
affiliate swaps from the clearing requirement, is under review by commissioners.
The Commission will continue to consult closely with the SEC.

Question 5. With respect to the swap dealer definition, will the CFTC clearly de-
fine Market Making in a manner that provides clarity to market participants as to
what distinguishes Market Making from other market activity that end-users en-
gage in, such as hedging risk? Will you support a specific exemption from swap deal-
ing for commercial hedging in the rule?

Answer. On April 18, 2012 the Commission adopted a joint final rule, required by
Section 712(d)(1) of the Dodd-Frank Act with the SEC further defining the terms
“swaps dealer,” and “major swaps participant.” The rulemaking incorporates an in-
terim final rule, such that swaps a person enters into for the purpose of hedging
price risks related to physical positions are inconsistent with swap dealing, and are
excluded from the swap dealer determination. The interim final rule draws upon
principles in the Commission’s long standing interpretation of bona fide hedging. It
excludes swap activity for the purpose of portfolio hedging and anticipatory hedging.
However, the CFTC is not adopting a per se exclusion of all swaps that hedge or
mitigate risk. If a swap is not entered into for the specific hedging purposes identi-
fied in the rule, then all relevant facts and circumstances about the swap would be
considered in determining if the person is a swap dealer. The CFTC is looking for-
ward to receiving comment on the interim final rule.

Question 6. Will you support a clear distinction between dealing activity and trad-
ing activity within the finalized definitions?

Answer. The dealer-trader distinction is discussed in the preamble to the CFTC
and the Securities and Exchange Commission joint new final rules and interpretive
guidance on the further definitions of “swap dealer,” “security based swap dealer,”
“major swap participant,” and “major security based swap participant”. The CFTC
anticipates that the dealer-trader distinction will be useful as one consideration,
particularly in light of the degree to which it overlaps with many of the other char-
acteristics identified in the release that are indicative of dealing activity.

ATTACHMENT 1
November 8, 2011

Statement of Non-Participation

With respect to the recent matters involving MF Global, the staff at the CFTC
is working hard to recover customers’ funds and to find out what happened to the
missing customer money and how it happened. The CFTC has a tremendously capa-
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ble staff and I do not want my participation to be in any way a distraction in this
important matter.

Accordingly, I have determined that I will not participate personally and substan-
tially in any enforcement matter involving specific parties MF Global, MF Global
Holdings Ltd., MF Global Inc., and J.C. Flowers & Co. (the “specific parties”), and
any matter directly related thereto. I will advise my principal subordinates of my
decision not to participate in these matters. I also will instruct my principal subordi-
nates that all inquiries and comments involving any of the matters described above
should be directed to Dan Berkovitz, the General Counsel of the CFTC who will act
on my behalf, without my knowledge or involvement.

In order to help ensure that I do not inadvertently participate personally and sub-
stantially in any particular matter that could have a direct or predictable effect on
the specific parties with respect to such matters described above, I am directing Mr.
Berkovitz to seek assistance from the alternate designated agency ethics official if
he is ever uncertain whether or not I may participate in a matter.

I have instructed David Stawick, the Secretary of the Commission, to screen all
CFTC matters directed to my attention that involve outside entities or that require
my participation, to determine if they involve any of the specific parties and matters
listed above. If Mr. Stawick determines that a matter involves any of the specific
parties and matters, he will refer it to the appropriate official to take action without
my knowledge or involvement.

CLL Y

Hon. GARY GENSLER, Date
Chairman.

ATTACHMENT 2

From: DAN M. BERKOVITZ,

General Counsel and Designated Agency Ethics Official

L
JOHN P. DOLAN,
Counsel and Alternate Designated Agency Ethics Official
Date: December 13, 2011
Subject: Participation in Matters Concerning MF Global, Inc.

Confidential Memorandum
To: Chairman Gensler

I. Introduction and Summary

Pursuant to 5 CFR §2635.502, the Commodity Futures Trading Commission
(CFTC or Commission) designated agency ethics official (DAEO) has undertaken
this review of the participation of CFTC Chairman Gary Gensler in certain CFTC
matters regarding MF Global, Inc. (MFGI), a futures commission merchant (FCM)
registered with the CFTC. During the 1980s and 1990s Chairman Gensler and the
former President and Chief Executive Officer (CEO) of MFGI, Jon Corzine, worked
together and were partners at Goldman Sachs (GS), an investment bank.!

On November 3, 2011, the General Counsel and DAEO provided Chairman
Gensler with an oral opinion that the Chairman was not required to withdraw from
participation in MFGI matters as a result of his prior relationship with Mr. Corzine.
On that same date Chairman Gensler nonetheless elected to not participate in en-
forcement matters related to MFGI.2 Following this decision, the General Counsel

1Mr. Corzine resigned as President and CEO of MFGI on Friday, November 4, 2011.

20n November 8, 2011, Chairman Gensler executed a “Statement of Non-Participation.” This
statement explained the Chairman’s decision: “With respect to the recent matters involving MF
Global, the staff at the CFTC is working hard to recover customers’ funds and to find out what
happened to the missing customer money and how it happened. The CFTC has a tremendously
capable staff and I do not want my participation to be in any way a distraction in this important
matter.”
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and DAEO and ADAEO decided to undertake this review to determine whether
Chairman Gensler’s participation in matters involving MFGI was appropriate.

Based on the facts and circumstances detailed in this memorandum, and based
upon the standards set forth in 5 CFR § 2635.502, this review concludes that Chair-
man Gensler was not required to withdraw from matters involving MFGI. From a
legal and ethical perspective, Chairman Gensler’s participation in Commission mat-
ters involving MFGI was not improper.

II. Factual Background

A. MF Global, Inc.
Subsidiary of MF Global

MG Global is a financial business comprising a holding company, MF Global Hold-
ings Ltd., a Delaware corporation headquartered in New York City, and a variety
of subsidiaries located in the United States and other countries.? One of the subsidi-
aries is MFGI, which is an FCM registered with the CFTC as well as a securities
broker-dealer registered with the SEC.4 According to the Annual Report (SEC Form
10-K) filed by MF Global Holdings Ltd. in May 2011, MF Global is a broker in mar-
kets for commodities and listed derivatives and a broker-dealer in markets for com-
modities, fixed income securities, equities, and foreign exchange.>

MFGI Bankruptcy

On October 31, 2011, the Securities Investor Protection Corporation (SIPC) filed
an application for the entry of a protective order in the U.S. Bankruptcy Court plac-
ing MFGI in liquidation under the Securities Investor Protection Act (SIPA). On
that same date, “the Commission’s Division of Enforcement opened an investigation
into whether the Commodity Exchange Act (CEA) or Commission regulations were
violated in connection with MFGI, and the Commission [] authorized the Division
to issue subpoenas.” 6

In a filing on November 2, the Commission informed the Bankruptcy Court that
it “intends to take all appropriate action, within the purview of the Bankruptcy
Code and the [CEA], to ensure that customers maximize their recovery of funds and
to discover the reason for the shortfall in segregation.””?

Key officials

Jon S. Corzine was the Chairman and Chief Executive Officer of MF Global Hold-
ings Ltd. until his recent resignation.® According to the MF Global website, Mr.
Corzine also is an operating partner at J.C. Flowers & Co. LLC.? According to the
MF Global website, Mr. Corzine joined GS as a fixed income trader in 1975 and sub-
sequently served as chief financial officer and as chairman and senior partner from
1994 through 1999.10

Bradley I. Abelow is the President and Chief Operating Officer of MF Global
Holdings Ltd.!' According to the MF Global website, Mr. Abelow previously was a
partner and managing director of GS, where he managed the operations group.!2

3MF Global Holdings Ltd. Form 10-K for fiscal year ended March 31, 2011 at 1, htip://
www.sec.gov | Archives [edgar/data | 1401106 /000119312511145663 /d10k.htm (accessed Novem-
ber 6, 2011); see Disclaimer, MF Global Website, http:/ /www.mfglobal.com | disclaimer (accessed
November 6, 2011).

4Disclaimer, MF Global Website, http:/ /www.mfglobal.com [ disclaimer (accessed November 6,
2011).

5MF Global Holdings Ltd. Form 10-K for fiscal year ended March 31, 2011 at 5, htip://
www.sec.gov | Archives [edgar /data | 1401106 /000119312511145663 /d10k.htm (accessed Novem-
ber 6, 2011).

6 CFTC Press Release, PR6140-11, November 10, 2011.

7Statement of Commodity Futures Trading Commission in Support of the Trustee’s Emer-
gency Motion for an Order Approving the Transfer of Certain Segregated Customer Commodity
Accounts of MF Global Inc. and Related Margin and Motion for Expedited Hearing, MFGI Bank-
ruptcy Case, November 2, 2011.

8Executive Officers Biography, MF Global Website, http://www.mfglobalinvestor
relations.com [ phoenix.zhtml?c=194911&p=irol-govManage (accessed November 6, 2011).

9Executive Officers Biography, MF Global Website, http://www.mfglobalinvestor
relations.com [ phoenix.zhtml?c=194911&p=irol-govBio&ID=198970 (accessed November 6, 2011).

IOId

11Executive Officers Biography, MF Global Website, Atip://www.mfglobalinvestor
relations.com [ phoenix.zhtml?c=194911&p=irol-govManage (accessed November 6, 2011).

12Executive Officers Biography, MF Global Website, Attp://www.mfglobalinvestor
relations.com [ phoenix.zhtml?c=194911&p=irol-govBio&ID=204097 (accessed November 6, 2011).
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Earlier he was responsible for GS’s operations, technology, risk, and finance func-
tions in Asia.!3 He joined GS in 1989.14

Laurie R. Ferber is the General Counsel of MF Global Holdings Ltd.15 According
to the MF Global website, Ms. Ferber worked for GS for over 20 years beginning
in 1987.16 She held a number of different positions including serving as co-general
counsel of the Fixed Income, Currency and Commodities Division and launching and
running the economic derivatives business.1?

J. Christopher Flowers is the founder and executive chairman of J.C. Flowers &
Co. LLC, a private equity firm.18 According to press reports, J.C. Flowers & Co.
owns preferred stock in MF Global that, if converted to common stock, would
amount to 6% of the total.1® Also according to press reports, Mr. Flowers worked
with Mr. Corzine at GS and later recommended that Mr. Corzine take over as MF
Global’s chairman and chief executive officer in March 2010.20

B. Relationship Between Chairman Gensler and Mr. Corzine 2!
Chairman Gensler’s Employment at GS

Chairman Gensler worked at GS from September 1979 until September 1997,
when he left to serve as Assistant Secretary of Treasury for Financial Markets.22
In late 1988, when Chairman Gensler became a partner in the firm, there were ap-
proximately 128 partners at GS, including Chairman Gensler and Mr. Corzine.23

From his arrival at GS in 1979 until late 1991 or early 1992, Chairman Gensler
worked in the Mergers and Acquisitions (M&A) Department.24 In late 1991 or early
1992, Chairman Gensler and a few other junior partners at the firm were asked to
transfer to other departments as part of their career development. The transfers
were suggested by Mr. Robert Rubin (the co-Chairman and Co-Senior Partner of GS
at the time) and Mr. Corzine (the co-head of the fixed income department (FI) at
the time). Mr. Gensler was asked to transfer to FI and agreed.

Chairman Gensler’s initial assignment in FI was in the mortgage trading depart-
ment. In this capacity, he reported to Michael Mortara, who reported to Mr. Corzine
and the other co-head of FI, Mr. Mark Winkelman. Chairman Gensler, Mr. Mortara,
and Mr. Corzine all worked on the fixed income trading floor.

In January 1993, Mr. Corzine requested, and Chairman Gensler agreed, that
Chairman Gensler serve as co-head of fixed income trading in the GS office in
Tokyo, Japan. Chairman Gensler served in this position until late 1994. During this
two-year period, Mr. Corzine and Mr. Winkelman were Chairman Gensler’s direct
SUpervisors.

In the fall of 1994, Chairman Gensler was asked by Mr. Steve Friedman, who was
then co-head of GS with Mr. Rubin, to transfer out of FI to be the head of the Oper-
ations, Technology, and Finance Division (OTF) in Asia. Chairman Gensler reported
to Mr. John Thain, head of worldwide OTF. Shortly thereafter, Mr. Corzine became
the Senior Partner of GS and Chairman of the Management Committee.25

Chairman Gensler returned to New York in November 1995 to become co-head of
Finance. In this position, Chairman Gensler continued to report to Mr. Thain, who
continued to report to Mr. Corzine and Mr. Paulson. As co-head of Finance, Chair-

131d.

1474

15 Executive Officers Biography, MF Global Website, htip://www. mfglobalmvestor
relations.com [ phoenix.zhtml?c=194911&p=irol-govManage (accessed November 6, 2011).

16 Executive Officers Biography, MF Global Website, htip://www. mfglobalmvestor
relatzglns .com [ phoenix.zhtml?c=194911&p=irol-govBio&ID= 186545 (accessed November 6, 2011).

18 J.C. Flowers & Co. LLC: Private Company Information—Businessweek, (accessed November
6, 2011) http:/ |investing.businessweek.com [ research [ stocks /prtvate/snapshot asp?privcap
1d=1089967.

19J.C. Flowers Fund Said to See $47.8 Million Loss on MF Global—BUSINESSWEEK (November
2, 2011), htip:/ /www.businessweek.com [news/2011-11-02/jc-flowers-fund-said-to-see-47-8-mil-
lion-lgss-on-mf-global.html (accessed November 6, 2011).

21The facts in this section are based primarily upon an interview with Chairman Gensler con-
ducted on November 4, 2011.

22 Chairman Gensler served as Assistant Secretary for Financial Markets from September
1997 until April 1999, and as Under Secretary of Treasury for Domestic Finance from April
1999 to January 2001.

GS23By 1997, when Chairman Gensler left GS, there were approximately 190-200 partners at

24 Chairman Gensler spent approximately 6-12 months during the 1983-1984 time period on
the equity trading floor as part of a “mobility program.”

25 Executive functions were shared between Mr. Corzine and Mr. Henry Paulson, who served
as Chief Operating Partner and Vice Chairman of the Management Committee. Mr. Thain re-
ported to Mr. Corzine and Mr. Paulson.
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man Gensler served on various committees of the firm, including the Risk Com-
mittee. Mr. Corzine also was a member of the Risk Committee (which had approxi-
mately 10-15 members), and sometimes he participated on other committees, too.
Chairman Gensler served as co-head of Finance until he left GS in 1997 for the
Treasury Department. Prior to leaving GS, Chairman Gensler visited with Mr.
Corzine at the latter’s apartment to provide departing observations.26

After Chairman Gensler Left GS

To the best of his recollection, Chairman Gensler believes he did not see Mr.
Corzine for 3 years after Chairman Gensler left GS.27? While Chairman Gensler
served at Treasury, the only time that he saw Mr. Corzine was in late 2000 or early
2001. Then-Senator-elect Corzine had come to the Treasury Department to visit
with Secretary of Treasury Lawrence Summers, and following the meeting with Sec-
retary Summers, Mr. Corzine stopped by to say hello to then-Under Secretary
Gensler.

In early 2002, Chairman Gensler volunteered to serve as an advisor to Senator
Paul Sarbanes on legislation that eventually was enacted as the Sarbanes-Oxley
Act. Senator Sarbanes was Chairman of the Senate Committee on Banking, Housing
and Urban Affairs and Senator Corzine was a Member of the same Committee. In
his role as advisor to Senator Sarbanes, Chairman Gensler occasionally spoke with
Senator Corzine about the pending legislation. Chairman Gensler also spoke with
Senator Corzine while Chairman Gensler, Senator Sarbanes, and Senator Corzine
were on the Senate floor during the consideration of the legislation for final Senate
passage.

In 2003-2004, Chairman Gensler served as Treasurer of the Maryland State
Democratic Party. During the same time, Senator Corzine became head of the
Democratic Senatorial Campaign Committee. As a result of their fundraising re-
sponsibilities, Chairman Gensler saw Senator Corzine at several political events at-
tended by large numbers of people. This included an event to support the campaign
of Senator Kerry for President in 2004, which was attended by approximately 400
others, including other Members of Congress.

In 2005, Chairman Gensler was invited to a fundraiser in Washington, D.C., for
the New Jersey State Democratic Party. Approximately 100 people attended, includ-
ing both Senator Corzine and the other Senator from New Jersey, Senator Frank
R. Lautenberg. At the time, Senator Corzine was campaigning to be elected Gov-
ernor of New Jersey. As a participant in the fundraiser, Chairman Gensler contrib-
uted $10,000 to the New Jersey State Democratic Party (as he similarly contributed
to the State Democratic Party of several other States), which earned him the title
of being a “host” of the fundraiser.28 Chairman Gensler did not see Governor
Corzine for another 3 years.

During the primary season for the 2008 Presidential campaign, Chairman Gensler
first served as an unpaid senior advisor to the campaign of then-Senator Hilary
Clinton. Chairman Gensler recalls speaking with Governor Corzine on a couple of
occasions to answer Governor Corzine’s questions about Senator Clinton’s positions
on various policy issues. Chairman Gensler recalls seeing Governor Corzine at a
fundraising event in New Jersey in either August or September of 2008 for then-
Senator Obama.

Chairman Gensler’s Tenure at the CFTC

Chairman Gensler began serving as Chairman of the CFTC in May 2009. At the
time he joined the CFTC, Chairman Gensler determined not to participate in any
CFTC matters involving GS.

Shortly after joining MFGI in March 2010, Mr. Corzine met with Chairman
Gensler and the Chairman’s staff at CFTC headquarters. Mr. Corzine requested the
meeting, which Chairman Gensler recalls as a “meet and greet” and that Mr.
Corzine did not make any specific requests to Chairman Gensler.

In November 2010, Mr. Corzine asked Chairman Gensler to speak at a seminar
at Princeton University that Mr. Corzine was conducting on financial institutions
and regulation.2® Mr. Andrew Ross Sorkin also spoke at this seminar, and Mr.
Corzine introduced both of them. Following the seminar, Chairman Gensler joined

26 Mr. Corzine subsequently left GS in early 1999.

27 Chairman Gensler believes that he may have spoken with Mr. Corzine once or twice by tele-
phone while serving at Treasury, but cannot specifically recall any such conversations.

28 Chairman Gensler’s contribution was to the New Jersey State Democratic Party, not di-
rectly to Senator Corzine’s campaign for Governor.

29 A copy of Chairman’s Gensler’s speech can be found at: hitp:/ /www.cftc.gov /PressRoom |
SpeechesTestimony /2010 /index.htm. (last visited Nov. 6, 2011).
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Mr. Corzine and approximately 15-20 students for dinner.3¢ Chairman Gensler and
Mr. Corzine did not discuss any issues relating to MFGI while Chairman Gensler
was at Princeton.

In December 2010, Mr. Corzine and Ms. Ferber met with Chairman Gensler and
other CFTC staff. Chairman Gensler does not recall the subject of the meeting or
the matters discussed.

In June 2011, Chairman Gensler was the keynote speaker at lunch at a con-
ference sponsored by Sandler O’Neill and Partners, an investment banking and
broker/dealer firm.3! Mr. Corzine was seated at the same table as Chairman
Gensler during the lunch. The invitation did not come from Mr. Corzine, and Chair-
man Gensler and Mr. Corzine did not discuss any issues relating to MFGI while
Chairman Gensler was at the conference.

In September 2011, Chairman Gensler and Mr. Corzine were both wedding guests
of mutual acquaintances. Chairman Gensler and Mr. Corzine did not discuss any
issues relating to MFGI while attending the wedding.

Chairman Gensler has been on two conference calls with Mr. Corzine during his
term as Chairman of the CFTC. The first, on July 20, 2011, was a conference call
to discuss topics relating to a rulemaking regarding CFTC Rules 1.25 and 30.7.32
Second, Chairman Gensler participated in a series of conference calls with other
regulatory authorities and MFGI during the days leading up to the filing of the
MFGI bankruptcy proceedings. Chairman Gensler is aware that Mr. Corzine was on
the line for at least part of one of these calls, regarding the European bond port-
folio.33 Since becoming Chairman of the CFTC, Chairman Gensler has not had any
private telephone conversations with Mr. Corzine.34

Summary

Chairman Gensler worked with Mr. Corzine during the last 6 years of Chairman
Gensler’s tenure at GS. During two of those years (1993-1994), Chairman Gensler
reported directly to co-heads Messrs. Corzine and Winkelman; during the other 4
years, Mr. Corzine was his second-level supervisor. Their relationship during this
period was solely professional. Chairman Gensler and Mr. Corzine did not socialize
or spend time together apart from their mutual professional activities.3>

Since the time they worked together at GS over 14 years ago, Chairman Gensler’s
contacts with Mr. Corzine have been infrequent. Generally, they have met when
they both were present at a function organized by others. Similarly, Chairman
Gensler has not socialized with Mr. Corzine after his departure from GS, nor have
their families socialized with each other. Chairman Gensler and Mr. Corzine do not
correspond with each other; Chairman Gensler does not recall any e-mails or other
electronic communications between himself and Mr. Corzine for at least as far back
as 10 years. Chairman Gensler does not carry Mr. Corzine’s personal phone number
in his cell phone directory.

Chairman Gensler and Mr. Corzine have never attended any of each other’s major
non-professional life-events during the entire time they have known each other. Mr.
Corzine did not attend Chairman Gensler’s wedding (which occurred while Chair-
man Gensler was at GS), the bat-mitzvahs of Chairman Gensler’s daughters, or the
funeral of Chairman Gensler’s wife. Similarly, Chairman Gensler did not attend
Governor Corzine’s inaugural in 2005 or his wedding in 2010.

30 Mr. Sorkin was unable to stay for the dinner.

31The firm regularly sponsors such conferences. See, e.g., hitps:/ /register.sandleroneill.com/
conferences/ (last visited Nov. 6, 2011).

32A record of this call can be found at http: | |www.cfte.gov | LawRegulation | DoddFrankAct /
ExternalMeetings | dfmeeting 072011 928 (last visited Nov. 7, 2011). In response to media
questions as to whether a delay in consideration of this rulemakmg showed favoritism to MFGI,
Chairman Gensler has stated that he has “been consistent on this rule, and I allowed more time
for others to continue to look at it.” See Silla Brush, Bloomberg, “MF Global Didn’t Get Pref-
erential Treatment, CFTC’s Gensler,” Nov. 7. 2011.

1313 It is possible that Mr. Corzine was on the line during other portions of these conference
calls.

340n November 8, 2011, BNA reported that Chairman Gensler and Mr. Corzine spoke shortly
after Mr. Corzine resigned from his positions at MF Global. See Steven Joyce, BNA, “Gensler
Says Recusal Decision Made Days Before Corzine Resignation, Grassley Letter,” Nov. 8, 2011.
This report is not accurate; the reported conversation between Chairman Gensler and Mr.
Corzine did not occur.

35 Chairman Gensler recalls one non-professional interaction that indirectly involved Mr.
Corzine during his tenure at GS. In 1991, Chairman Gensler learned that Mr. Corzine had reg-
istered to run in the New York City Marathon that year. Chairman Gensler recalls that he
asked Mr. Corzine’s secretary whether Mr. Corzine actually was going to run the marathon. A
few weeks later Mr. Corzine’s secretary told Chairman Gensler that Mr. Corzine would not run
in the race and would not use the number he had been provided. Mr. Corzine’s secretary gave
Mr. Corzine’s number to Mr. Gensler, who then used Mr. Corzine’s bib number in the race.
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Chairman Gensler did not ask Mr. Corzine for support of his nomination as CFTC
Chairman. He has never contributed directly to any of Mr. Corzine’s electoral cam-
paigns. He has raised money for several national Democratic figures, but has never
solicited a campaign contribution for Mr. Corzine. Nor does he recall ever soliciting
a campaign contribution from Mr. Corzine.

C. Relationship Between Chairman Gensler and Other Former GS Officials Working
for or on Behalf of MFGI 36

Certain other current MFGI employees and officials previously worked at GS at
the same time as Chairman Gensler. Chairman Gensler’s relationship with these in-
dividuals is as follows:

Brad Abelow

Mr. Abelow became a partner at GS at around the time that Chairman Gensler
was leaving GS. At some point, Mr. Abelow became head of OTF in Asia, the posi-
tion Chairman Gensler had previously occupied. Chairman Gensler recalls that
when he was in OTF he and Mr. Abelow had a “weekly to bi-weekly working rela-
tionship.”

After leaving GS, Chairman Gensler did not see Mr. Abelow until August or Sep-
tember 2008, at a fundraiser for the Presidential campaign of then-Senator Obama.
As previously noted, Governor Corzine also attended this event. At the time, Mr.
Abelow was Governor Corzine’s Chief of Staff. Chairman Gensler recalls speaking
to Mr. Abelow for approximately 5 to 10 minutes at this event.

Chairman Gensler believes it is possible that he may have spoken to Mr. Abelow
on one or more occasions in his capacity as Governor Corzine’s Chief of Staff to fa-
cilitate the discussions with Governor Corzine previously noted during the Presi-
dential primary season prior to the 2008 election. After that, Chairman Gensler did
not speak with Mr. Abelow again until one of the multi-party conference calls be-
tween regulators and MFGI during the weekend prior to the bankruptcy filing of
MFGI.

Chairman Gensler and Mr. Abelow did not have a social relationship apart from
their professional relationship at GS.

Christopher Flowers

Chairman Gensler began working with Mr. Flowers in the M&A department at
GS upon his arrival at GS in 1979. They worked together in M&A for approximately
12 years—until Chairman Gensler was transferred from M&A to FI. While Chair-
man Gensler was in the M&A department, he and Mr. Flowers frequently discussed
M&A issues and strategies, but Chairman Gensler and Mr. Flowers specialized in
different industries and, to the best of his recollection, did not work together on any
specific deals.

After Chairman Gensler left GS, Mr. Flowers visited him once at the Treasury
Department. Chairman Gensler recalls that as part of this visit they may have had
lunch together.

Chairman Gensler does not recall seeing Mr. Flowers in person since that meeting
at the Treasury Department. Mr. Flowers called Chairman Gensler twice at the
CFTC. With respect to the first call, Chairman Gensler recalls that Mr. Flowers ex-
pressed condolences that his wife had passed away, and he provided Chairman
Gensler with the name of an individual who was knowledgeable about financial
market regulation.3? Mr. Flowers did not ask for any action by Chairman Gensler
or the CFTC.

In connection with the MFGI matter, Mr. Flowers called Chairman Gensler on Oc-
tober 31, 2011, before Chairman Gensler arrived at the office. Chairman Gensler re-
turned Mr. Flowers’ call after he arrived at the office. Several other CFTC employ-
ees were present in Chairman Gensler’s office for the call and several individuals
were present with Mr. Flowers, including Mr. Goldfield, Henri Steenkamp (Chief Fi-
nancial Officer) and another MFGI official. The MFGI officials on the call provided
the call participants with information regarding MFGI’s financial status.

Chairman Gensler and Mr. Flowers did not have a social relationship apart from
their professional relationship at GS.

Laurie Ferber

At the time that Chairman Gensler was in FI at GS, Ms. Ferber was a senior
compliance officer/attorney at the firm. Chairman Gensler believes that he may

36 The facts in this section are based primarily upon an interview with Chairman Gensler con-
ducted on November 4, 2011.
37 Chairman Gensler did not contact that individual and does not recall his or her name.
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have spoken with Ms. Ferber on one or more compliance matters when he was in
FI, but he does not recall anything specific.

After leaving GS, Chairman Gensler did not have any contact with Ms. Ferber
until he met with the Board of Directors of the Futures Industry Association (FIA)
in September 2010. At the time, Ms. Ferber represented MFGI on the FIA Board
of Directors. Ms. Ferber also attended the meeting between Mr. Corzine and CFTC
officials, including Chairman Gensler, in December 2010. Ms. Ferber also was on
the July 20, 2011, conference call between MFGI officials (including Mr. Corzine)
and CFTC officials, including Chairman Gensler, concerning topics relating to a
CFTC rulemaking regarding Rules 1.25 and 30.7. Chairman Gensler does not be-
lieve that he met or spoke with Ms. Ferber after that, until she participated in one
or more multi-party conference calls between MFGI and regulators prior to the
bankruptcy filing.

Chairman Gensler and Ms. Ferber did not have a social relationship apart from
their professional relationship at GS.

Jacob Goldfield

Chairman Gensler first met Mr. Goldfield in late 1991 or early 1992, after Chair-
man Gensler began working in FI. Mr. Goldfield also worked in FI, trading options
on the government bond desk.

At the time that Chairman Gensler was co-head of fixed income trading in Tokyo,
he also had co-supervisory responsibility for the trading of Yen currency swaps con-
ducted in Asia. At the same time, Mr. Goldfield, who was located in New York, had
supervisory responsibility for the worldwide GS swap book. Accordingly, Chairman
Gensler and Mr. Goldfield had overlapping responsibilities with respect to the GS
Yen swap book. Chairman Gensler recalls that he and Mr. Goldfield also later may
have served together on the Risk Committee.

Mr. Goldfield visited Chairman Gensler on one occasion at the CFTC. During the
consideration of the Dodd-Frank legislation, Mr. Goldfield met with Chairman
Gensler and at least one other member of the Chairman’s staff. Mr. Goldfield told
the Chairman that he was doing good work and if he ever needed anything, to give
him a call. Chairman Gensler does not recall any other meetings with Mr. Goldfield
since Chairman Gensler left GS.

On October 30, 2011, Mr. Goldfield e-mailed Chairman Gensler to inform him that
he was at MF Global “in case there are questions.” Mr. Goldfield also informed Mr.
Gensler that he had “no financial interest in the company and [was] not looking at
it for investment.” Mr. Gensler asked Mr. Goldfield whether there were “any obser-
vations you wish to pass along?” Mr. Goldfield replied, “Not as of now, I want only
to send along novel insights that are useful.” Chairman Gensler responded, “Novel
and useful. Now those are limiting conditions, though I would say that most every-
thing you have shared over our long knowing each other has been useful.” Mr. Gold-
field then stated, “Also want to make sure that I am right before I comment.” Chair-
frpaig Gensler does not recall any further comments or information from Mr. Gold-
ield.

Mr. Goldfield was present at MFGI during one of the conference calls between
MFGI and regulators on October 30, 2011. To the best of his recollection, Mr. Gold-
field did not speak on the call. A participant from another regulatory agency who
was present at MFGI headquarters in New York and who was on the call relayed
to Chairman Gensler during the call that Mr. Goldfield walked by and requested
that he say “hello to Gensler.”

Mr. Goldfield also was present at MFGI during a conference call between MFGI
and regulators on the morning of October 31, 2011.

Chairman Gensler and Mr. Goldfield did not have a social relationship apart from
their professional relationship at GS.

II1. Legal Standard

The standard for determining whether an employee may participate in a matter
affecting the employee’s financial interests, or involving persons with whom the em-
ployee has or has had a professional, business, economic, or personal relationship,
is set forth in 5 CFR § 2635.502.

Specifically, § 2635.502(a) provides:

(a) Consideration of appearances by the employee. Where an employee knows
that a particular matter involving specific parties is likely to have a direct and
predictable effect on the financial interest of a member of his household, or
knows that a person with whom he has a covered relationship is or represents
a party to such matter, and where the employee determines that the cir-
cumstances would cause a reasonable person with knowledge of the relevant
facts to question his impartiality in the matter, the employee should not partici-
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pate in the matter unless he has informed the agency designee of the appear-
ance problem and received authorization from the agency designee in accord-
ance with paragraph (d) of this section.

(1) In considering whether a relationship would cause a reasonable per-
son to question his impartiality, an employee may seek the assistance of his
supervisor, an agency ethics official or the agency designee.

(2) An employee who is concerned that circumstances other than those
specifically described in this section would raise a question regarding his
impartiality should use the process described in this section to determine
whether he should or should not participate in a particular matter.

With respect to a “covered relationship,” §2635.502(b)(iv) provides that an em-
ployee has a “covered relationship” with any person “for whom the employee has,
within the last year, served as officer, director, trustee, general partner, agent, attor-
ney, consultant, contractor or employee.” (Emphasis added.) 38

When the circumstances identified in §2635.502(a) are not present—i.e., there is
no direct and predictable effect on the financial interest of a member of his house-
hold, and there is no covered relationship—§ 2635.502(a)(2) provides that the proce-
dures specified in §2635.502 should still be followed if a question concerning the
employee’s impartiality may nevertheless remain.39

“For example,” the Office of Government Ethics (OGE) explains, “if an employee
believes that a personal friendship, or a professional, social, political or other asso-
ciation not specifically treated as a covered relationship, may raise an appearance
question, then the employee should use the section 2635.502 process to resolve the
question.” 40

In this event, under the §2635.502 process, the threshold determination is to
“consider whether the employee’s impartiality would reasonably be questioned if the
employee were to participate in a particular matter involving specific parties where
persons, with certain personal or business relationships with the employee are in-

38 Section 2635.502(b) provides in full that an employee has a “covered relationship” with:

(i) A person, other than a prospective employer described in § 2635.603(c), with whom the
employee has or seeks a business, contractual or other financial relatlonshlp that involves
other than a routine consumer transactmn

(ii)) A person who is a member of the employees household, or who is a relative with
whom the employee has a close personal relationship;

(iii) A person for whom the employee’s spouse, parent or dependent child is, to the em-
ployee’s knowledge, serving or seeking to serve as an officer, director, trustee, general part-
ner, agent, attorney, consultant, contractor or employee;

(iv) Any person for whom the employee has, within the last year, served as officer, direc-
tor, trustee, general partner, agent, attorney, consultant, contractor or employee; or

(v) An organization, other than a political party described in 26 U.S.C. 527(e), in which
the employee is an active participant. Participation is active if, for example, it involves serv-
ice as an official of the organization or in a capacity similar to that of a committee or sub-
committee chairperson or spokesperson, or participation in directing the activities of the or-
ganization. In other cases, significant time devoted to promoting specific programs of the
organization, including coordination of fundraising efforts, is an indication of active partici-
pation. Payment of dues or the donation or solicitation of financial support does not, in
itself, constitute active participation.

39 Under these circumstances—where no financial interest is affected and no covered relation-
ship exists—the Office of Government Ethics (OGE) does not consider the failure to follow these
procedures to be “an ethical lapse”™

OGE has consistently maintained that, although employees are encouraged to use the
process provided by section 2635.502(a)(2), [t]he election not to use that process cannot ap-
propriately be considered to be an ethical lapse.” OGE Informal Advisory Letter, 94 x 10(2);
see also OGE 97 x 8 (‘obligation’ to follow process where covered relationships 1nvolved but
employees ‘encouraged’ to use process in other circumstances); OGE 95 x 5 (‘not requlred
by 5 CFR 2635.502 to use the process described in that section’ where there is no covered
relationship with person who is a party or represents a party); OGE 94 x 10(1) (employee
may ‘elect’ to use process in section 2635.502(a)(2), but ‘election not to use that process
should not be characterized, however, as an ‘ethical lapse’).

OGE 01 x 8, Impartiality and Romantic Relationships, August 23, 2001. OGE has further indi-
cated that in such circumstances, “even if it were now determined, in hindsight, that a reason-
able person with knowledge of the circumstances would question the [person’s] impartiality, we
cannot say that she violated the impartiality rule.” Id.

400GE, Memorandum dated April 26, 1999, from Stephen D. Potts, Director, to Designated
Agency Ethics Officials, Regarding Recusal Obligations and Screening Arrangements, 99 x 8.
Under section 2635.502(a)(2), an employee may determine not to participate in a matter due
to appearance concerns even if that employee’s withdrawal is not required. Id
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volved.” 41 If it is determined that the employee’s participation would “raise a ques-
tion in the mind of a reasonable person about his impartiality,” the agency’s des-
ignated ethics official may nonetheless authorize the employee to participate in the
matter “based on a determination, made in light of all relevant circumstances, that
the interest of the Government in the employee’s participation outweighs the con-
cern that a reasonable person may question the integrity of the agency’s programs
and operations.” 42

IV. Analysis
Is there a financial interest or “covered relationship”?

Neither Chairman Gensler nor any member of his household has a financial inter-
est in MFGI, or in any commodity or security interest held by MFGI. More broadly,
neither Chairman Gensler nor any member of his household has any other financial
interest that would be predictably or directly affected by a CFTC investigation in-
volving MFGI or associated CFTC actions, including participation in the MFGI
bankruptcy proceedings, and the recovery of customer funds. Accordingly, the reso-
lution of the MFGI matter would not have a “direct and predictable” effect upon the
financial interests of Chairman Gensler or any member of his household. Chairman
Gensler does not have a “covered relationship” with MFGI or any of its employees,
officers, directors, or shareholders. Chairman Gensler’s partnership with GS, Mr.
Corzine, and other partners at GS terminated in 1997, more than 14 years ago. This
is far beyond the 1 year “cooling off period” provided in § 2635.502(b)(1v) for a person
who was a general partner with another person to be considered to have a “covered
relationship” with such other person.43

Is there a reasonable basis to question the employee ’s impartiality?

The sole fact that Chairman Gensler at one time was a business partner with Mr.
Corzine, without more, does not constitute a reasonable basis, within the meaning
of §2635.502, to question Chairman Gensler’s impartiality with respect to matters
relating to MFGI.

Once the 1 year cooling-off period has passed, the fact that an employee pre-
viously was within a covered relationship with respect to another individual, with-
out more, cannot by itself be the basis to reasonably question an employee’s impar-
tiality. To hold otherwise would, in effect, transform the 1 year cooling off period
into a lifetime prohibition, for in every such instance the covered relationship within
the ld&ear period could be cited as the basis for disqualification beyond the 1 year
period.44

The ethics regulations do not require such a result. To the contrary, the proce-
dures in §2635.502 clearly contemplate that employees who at one time may have
had a covered relationship with respect to another person or entity, but that no
longer have such a covered relationship, may participate in a matter involving the
person or entity that previously was within the covered relationship.

To constitute a reasonable basis to question Chairman Gensler’s impartiality,
therefore, there must be some additional indicia of a relationship between Chair-
man Gensler and Mr. Corzine, GS, or its partners, beyond the factors that would
establish a covered relationship—i.e., facts in addition to Chairman Gensler’s part-
nership at GS some 14 years ago. However, the facts regarding Chairman Gensler’s
relationship with Mr. Corzine and others at GS who are now associated with

41]d; 5 CFR §2635.502(c).
425 CFR §2635.502(d). This section provides the following factors that may be considered in
making this determination:

(1) The nature of the relationship involved;

(2) The effect that resolution of the matter would have upon the financial interests of the
person involved in the relationship;

(3) The nature and importance of the employee’s role in the matter, including the extent
to which the employee is called upon to exercise discretion in the matter;

(4) The sensitivity of the matter;

(5) The difficulty of reassigning the matter to another employee; and

(6) Adjustments that may be made in the employee’s duties that would reduce or elimi-
nate the likelihood that a reasonable person would question the employee’s impartiality.

435 CFR §2635.502(b)(iv). As previously noted, OGE has stated that if no financial interest
is involved and a covered relationship is not present, a determination not to follow the proce-
dures in § 2635.502—and hence to participate in the matter—cannot be considered to be an “eth-
ical lapse.” Nonetheless, in accordance with OGE recommendations, Chairman Gensler has de-
termined to follow the § 2635.502 process.

44This conclusion is consistent with the OGE position that in circumstances in which no fi-
nancial interest is involved and a covered relationship is not present, a determination not to
follow the procedures in § 2635.502 cannot be considered to be an “ethical lapse.”
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MFGI—both during the time that Chairman Gensler worked at GS and after-
wards—are insufficient to provide such indicia.

The record set forth above indicates that at all times, both during their partner-
ship and afterwards, the relationship between Chairman Gensler and Mr. Corzine
was exclusively a professional relationship. Chairman Gensler and Mr. Corzine did
not socialize or meet apart from their professional obligations and interests. The
record indicates that since Chairman Gensler and Mr. Corzine left GS in the late
1990s, they have met only infrequently and solely on matters of mutual professional
interest. Indeed, most of their encounters have occurred when they both have been
invited to attend an event by others. Although both Chairman Gensler and Mr.
Corzine have been involved in political fundraising and electoral campaigning, nei-
ther has done so on the other’s behalf or at the other’s request. They have not so-
cialized, and they have not been involved in each other’s personal lives. Their infre-
quent professional contacts, over a 14 year period following their departure from
their partnership at GS, do not constitute a covered relationship or a similar type
of relationship that would form a reasonable basis under section 2635.502 to ques-
tion Chairman Gensler’s impartiality with respect to MFGI.45

Following his departure from GS, Chairman Gensler’s contacts with Mr. Abelow,
Mr. Flowers, Ms. Ferber, and Mr. Goldfield have been more attenuated than his
contacts with Mr. Corzine. Based on the highly infrequent nature of Chairman
Gensler’s contacts with these individuals since he left the GS partnership in 1997,
Chairman Gensler’s relationships with these individuals, both individually and col-
lectively, are insufficient to constitute a reasonable basis under section 2635.502 to
question Chairman Gensler’s impartiality with respect to MFGI.

In sum, this review determines, based on the facts and circumstances stated here-
in, that there is not a reasonable basis under 5 CFR §2635.502 to question Chair-
man Gensler’s impartiality with respect to the Commission’s investigation of MFGI
and involvement in related matters, such as the MFGI bankruptcy proceedings. Ac-
cordingly, 5 CFR §2635.502 does not preclude Chairman Gensler’s participation in
these matters, and Chairman Gensler is not required to withdraw from participa-
tion. From a legal and ethical perspective, Chairman Gensler’s participation in Com-
mission matters involving MFGI would not be improper.46

ATTACHMENT 3

Rule 151.5(a), adopted under CEA section 4a(c)(2):

(1) Any person that complies with the requirements of this section may ex-
ceed the position limits set forth in § 151.4 to the extent that a transaction or
position in a Referenced Contract:

(i) Represents a substitute for transactions made or to be made or posi-
tions taken or to be taken at a later time in a physical marketing channel;

(i) Is economically appropriate to the reduction of risks in the conduct
and management of a commercial enterprise; and

(iii) Arises from the potential change in the value of one or several—

(A) Assets that a person owns, produces, manufactures, processes, or
merchandises or anticipates owning, producing, manufacturing, proc-
essing, or merchandising;

(B) Liabilities that a person owns or anticipates incurring; or

(C) Services that a person provides, purchases, or anticipates pro-
viding or purchasing; or

(iv) Reduces risks attendant to a position resulting from a swap that—

(A) Was executed opposite a counterparty for which the transaction
would qualify as a bona fide hedging transaction pursuant to para-
graph (a)(1)(i) through (iii) of this section; or

(B) Meets the requirements of paragraphs (a)(1)(i) through (iii) of this
section.

45 Chairman Gensler’s contribution to the New Jersey State Democratic Party at the time Mr.
Corzine was campaigning for Governor of New Jersey is not sufficient to warrant a different
conclusion. During this time period, Chairman Gensler was an active fundraiser for and contrib-
utor to Democratic candidates for elected office in many states. Chairman Gensler’s contribution
to the New Jersey State Democratic Party therefore is not sufficient to establish a special rela-
tionship between Chairman Gensler and Mr. Corzine that would warrant a different conclusion.

46 This review solely addresses matters before the Commission prior to and at the time of the
Chairman’s election not to participate and is based on the facts contained herein.
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(v) Notwithstanding the foregoing, no transactions or positions shall be
classified as bona fide hedging for purposes of §151.4 unless such trans-
actions or positions are established and liquidated in an orderly manner in
accordance with sound commercial practices and the provisions of para-
graph (a)(2) of this section regarding enumerated hedging transactions and
positions or paragraphs (a)(3) or (4) of this section regarding pass-through
swaps of this section have been satisfied.

(2) ENUMERATED HEDGING TRANSACTIONS AND POSITIONS. Bona fide hedging
transactions and positions for the purposes of this paragraph mean any of the
following specific transactions and positions:

(i) Sales of Referenced Contracts that do not exceed in quantity:

(A) Ownership or fixed-price purchase of the contract’s underlying
cash commodity by the same person; and

(B) Unsold anticipated production of the same commodity, which may
not exceed 1 year of production for an agricultural commodity, by the
same person provided that no such position is maintained in any phys-
ical-delivery Referenced Contract during the last 5 days of trading of
the Core Referenced Futures Contract in an agricultural or metal com-
modity or during the spot month for other physical-delivery contracts.

(i1) Purchases of Referenced Contracts that do not exceed in quantity:

(A) The fixed-price sale of the contract’s underlying cash commodity
by the same person;

(B) The quantity equivalent of fixed-price sales of the cash products
and by-products of such commodity by the same person; and

(C) Unfilled anticipated requirements of the same cash commodity,
which may not exceed 1 year for agricultural Referenced Contracts, for
processing, manufacturing, or use by the same person, provided that no
such position is maintained in any physical-delivery Referenced Con-
tract during the last 5 days of trading of the Core Referenced Futures
Contract in an agricultural or metal commodity or during the spot
month for other physical-delivery contracts.

(iii) Offsetting sales and purchases in Referenced Contracts that do not
exceed in quantity that amount of the same cash commodity that has been
bought and sold by the same person at unfixed prices basis different deliv-
ery months, provided that no such position is maintained in any physical-
delivery Referenced Contract during the last 5 days of trading of the Core
Referenced Futures Contract in an agricultural or metal commodity or dur-
ing the spot month for other physical-delivery contracts.

(iv) Purchases or sales by an agent who does not own or has not con-
tracted to sell or purchase the offsetting cash commodity at a fixed price,
provided that the agent is responsible for the merchandising of the cash po-
sitions that is being offset in Referenced Contracts and the agent has a con-
tractual arrangement with the person who owns the commodity or holds the
cash market commitment being offset.

(v) ANTICIPATED MERCHANDISING HEDGES. Offsetting sales and purchases
in Referenced Contracts that do not exceed in quantity the amount of the
same cash commodity that is anticipated to be merchandised, provided that:

(A) The quantity of offsetting sales and purchases is not larger than
the current or anticipated unfilled storage capacity owned or leased by
the same person during the period of anticipated merchandising activ-
ity, which may not exceed 1 year;

(B) The offsetting sales and purchases in Referenced Contracts are
in different contract months, which settle in not more than 1 year; and

(C) No such position is maintained in any physical-delivery Ref-
erenced Contract during the last 5 days of trading of the Core Ref-
erenced Futures Contract in an agricultural or metal commodity or
during the spot month for other physical-delivery contracts.

(vi) ANTICIPATED ROYALTY HEDGES. Sales or purchases in Referenced Con-
tracts offset by the anticipated change in value of royalty rights that are
owned by the same person provided that:

(A) The royalty rights arise out of the production, manufacturing,
processing, use, or transportation of the commodity underlying the Ref-
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erenced Contract, which may not exceed 1 year for agricultural Ref-
erenced Contracts; and

(B) No such position is maintained in any physical-delivery Ref-
erenced Contract during the last 5 days of trading of the Core Ref-
erenced Futures Contract in an agricultural or metal commodity or
during the spot month for other physical-delivery contracts.

(vii) SERVICE HEDGES. Sales or purchases in Referenced Contracts offset
by the anticipated change in value of receipts or payments due or expected
to be due under an executed contract for services held by the same person
provided that:

(A) The contract for services arises out of the production, manufac-
turing, processing, use, or transportation of the commodity underlying
the Referenced Contract, which may not exceed 1 year for agricultural
Referenced Contracts;

(B) The fluctuations in the value of the position in Referenced Con-
tracts are substantially related to the fluctuations in value of receipts
or payments due or expected to be due under a contract for services;
and

(C) No such position is maintained in any physical-delivery Ref-
erenced Contract during the last 5 days of trading of the Core Ref-
erenced Futures Contract in an agricultural or metal commodity or
during the spot month for other physical-delivery contracts.

(viii) CROSS-COMMODITY HEDGES. Sales or purchases in Referenced Con-
tracts described in paragraphs (a)(2)(i) through (vii) of this section may also
be offset other than by the same quantity of the same cash commodity, pro-
vided that:

(A) The fluctuations in value of the position in Referenced Contracts
are substantially related to the fluctuations in value of the actual or
anticipated cash position; and

(B) No such position is maintained in any physical-delivery Ref-
erenced Contract during the last 5 days of trading of the Core Ref-
erenced Futures Contract in an agricultural or metal commodity or
during the spot month for other physical-delivery contracts.

(3) PASS-THROUGH SWAPS. Bona fide hedging transactions and positions for
the purposes of this paragraph include the purchase or sales of Referenced Con-
tracts that reduce the risks attendant to a position resulting from a swap that
was executed opposite a counterparty for whom the swap transaction would
qualify as a bona fide hedging transaction pursuant to paragraph (a)(2) of this
section (“pass-through swaps”), provided that no such position is maintained in
any physical-delivery Referenced Contract during the last 5 days of trading of
the Core Referenced Futures Contract in an agricultural or metal commodity or
during the spot month for other physical-delivery contracts unless such pass-
through swap position continues to offset the cash market commodity price risk
of the bona fide hedging counterparty.

(4) PASS-THROUGH SWAP OFFSETS. For swaps executed opposite a counterparty
for whom the swap transaction would qualify as a bona fide hedging transaction
pursuant to paragraph (a)(2) of this section (pass-through swaps), such pass-
through swaps shall also be classified as a bona fide hedging transaction for the
counterparty for whom the swap would not otherwise qualify as a bona fide
hedging transaction pursuant to paragraph (a)(2) of this section (“non-hedging
counterparty”), provided that the non-hedging counterparty purchases or sells
Referenced Contracts that reduce the risks attendant to such pass-through
swaps. Provided further, that the pass-through swap shall constitute a bona fide
hedging transaction only to the extent the non-hedging counterparty purchases
or sells Referenced Contracts that reduce the risks attendant to the pass-
through swap.

(5) Any person engaging in other risk-reducing practices commonly used in
the market which they believe may not be specifically enumerated in
§ 151.5(a)(2) may request relief from Commission staff under §140.99 of this
chapter or the Commission under section 4a(a)(7) of the Act concerning the ap-
plicability of the bona fide hedging transaction exemption.

Rule 1.3(z), revised under CEA section 4a(c) to apply only to excluded commodities
as defined in CEA section 1a(19):
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(1) GENERAL DEFINITION. Bona fide hedging transactions and positions shall
mean any agreement, contract or transaction in an excluded commodity on a
designated contract market or swap execution facility that is a trading facility,
where such transactions or positions normally represent a substitute for trans-
actions to be made or positions to be taken at a later time in a physical mar-
keting channel, and where they are economically appropriate to the reduction
of risks in the conduct and management of a commercial enterprise, and where
they arise from:

(1) The potential change in the value of assets which a person owns, pro-
duces, manufactures, processes, or merchandises or anticipates owning, pro-
ducing, manufacturing, processing, or merchandising,

(i) The potential change in the value of liabilities which a person owns
or anticipates incurring, or

(iii) The potential change in the value of services which a person pro-
vides, purchases, or anticipates providing or purchasing.

(iv) Notwithstanding the foregoing, no transactions or positions shall be
classified as bona fide hedging unless their purpose is to offset price risks
incidental to commercial cash or spot operations and such positions are es-
tablished and liquidated in an orderly manner in accordance with sound
commercial practices and, for transactions or positions on contract markets
subject to trading and position limits in effect pursuant to section 4a of the
Act, unless the provisions of paragraphs (z)(2) and (3) of this section have
been satisfied.

(2) ENUMERATED HEDGING TRANSACTIONS. The definitions of bona fide hedging
transactions and positions in paragraph (z)(1) of this section includes, but is not
limited to, the following specific transactions and positions:

(i) Sales of any agreement, contract, or transaction in an excluded com-
modity on a designated contract market or swap execution facility that is
a trading facility which do not exceed in quantity:

(A) Ownership or fixed-price purchase of the same cash commodity
by the same person; and

(B) Twelve months’ unsold anticipated production of the same com-
modity by the same person provided that no such position is main-
tained in any agreement, contract or transaction during the 5 last trad-
ing days.

(ii) Purchases of any agreement, contract or transaction in an excluded
commodity on a designated contract market or swap execution facility that
is a trading facility which do not exceed in quantity:

(A) The fixed-price sale of the same cash commodity by the same per-

son;

(B) The quantity equivalent of fixed-price sales of the cash products
and by-products of such commodity by the same person; and

(C) Twelve months’ unfilled anticipated requirements of the same
cash commodity for processing, manufacturing, or feeding by the same
person, provided that such transactions and positions in the 5 last trad-
ing days of any agreement, contract or transaction do not exceed the
person’s unfilled anticipated requirements of the same cash commodity
for that month and for the next succeeding month.

(iii) Offsetting sales and purchases in any agreement, contract or trans-
action in an excluded commodity on a designated contract market or swap
execution facility that is a trading facility which do not exceed in quantity
that amount of the same cash commodity which has been bought and sold
by the same person at unfixed prices basis different delivery months of the
contract market, provided that no such position is maintained in any agree-
ment, contract or transaction during the 5 last trading days.

(iv) Purchases or sales by an agent who does not own or has not con-
tracted to sell or purchase the offsetting cash commodity at a fixed price,
provided that the agent is responsible for the merchandising of the cash po-
sition that is being offset, and the agent has a contractual arrangement
with the person who owns the commodity or has the cash market commit-
ment being offset.

(v) Sales and purchases described in paragraphs (z)(2)d) through (iv) of
this section may also be offset other than by the same quantity of the same
cash commodity, provided that the fluctuations in value of the position for
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in any agreement, contract or transaction are substantially related to the
fluctuations in value of the actual or anticipated cash position, and provided
that the positions in any agreement, contract or transaction shall not be
maintained during the 5 last trading days.

(3) NON-ENUMERATED CASES. A designated contract market or swap execution
facility that is a trading facility may recognize, consistent with the purposes of
this section, transactions and positions other than those enumerated in para-
graph (2) of this section as bona fide hedging. Prior to recognizing such non-
enumerated transactions and positions, the designated contract market or swap
execution facility that is a trading facility shall submit such rules for Commis-
sion review under section 5c¢ of the Act and part 40 of this chapter.

Rule 1.3(kkk), adopted under the definition of the term “major swap participant”
in CEA section 1a(33):

For purposes of Section 1a(33) of the Act, 7 U.S.C. 1a(33) and § 1.3(hhh), a
swap position is held for the purpose of hedging or mitigating commercial risk
when:

(1) Such position:

(i) Is economically appropriate to the reduction of risks in the conduct
and management of a commercial enterprise (or of a majority-owned af-
filiate of the enterprise), where the risks arise from:

(A) The potential change in the value of assets that a person
owns, produces, manufactures, processes, or merchandises or rea-
sonably anticipates owning, producing, manufacturing, processing,
or merchandising in the ordinary course of business of the enter-
prise;

(B) The potential change in the value of liabilities that a person
has incurred or reasonably anticipates incurring in the ordinary
course of business of the enterprise; or

(C) The potential change in the value of services that a person
provides, purchases, or reasonably anticipates providing or pur-
chasing in the ordinary course of business of the enterprise;

(D) The potential change in the value of assets, services, inputs,
products, or commodities that a person owns, produces, manufac-
tures, processes, merchandises, leases, or sells, or reasonably an-
ticipates owning, producing, manufacturing, processing, merchan-
dising, leasing, or selling in the ordinary course of business of the
enterprise;

(E) Any potential change in value related to any of the foregoing
arising from interest, currency, or foreign exchange rate move-
ments associated with such assets, liabilities, services, inputs,
products, or commodities; or

(F) Any fluctuation in interest, currency, or foreign exchange rate
exposures arising from a person’s current or anticipated assets or
liabilities; or

(i1) Qualifies as bona fide hedging for purposes of an exemption from
position limits under the Act; or

(iii) Qualifies for hedging treatment under (A) Financial Accounting
Standards Board Accounting Standards Codification Topic 815, Deriva-
tives and Hedging (formerly known as Statement No. 133) or (B) Gov-
ernmental Accounting Standards Board Statement 53, Accounting and
Financial Reporting for Derivative Instruments; and

(2) Such position is:

(i) Not held for a purpose that is in the nature of speculation, invest-
ing or trading; and

(ii) Not held to hedge or mitigate the risk of another swap or secu-
rity-based swap position, unless that other position itself is held for the
purpose of hedging or mitigating commercial risk as defined by this
rule or § 240.3a67—4 of this title.

Proposed rule 39.6(c), adopted under the end-user exception from the clearing re-
quirement in CEA section 2(h)(7):

For purposes of section 2(a)(7)(A)(ii) of the CEA and Sec. 39.6(b)(4), a swap
shall be deemed to be used to hedge or mitigate commercial risk when:
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(1) Such swap:

(i) Is economically appropriate to the reduction of risks in the conduct
and management of a commercial enterprise, where the risks arise
from:

(A) The potential change in the value of assets that a person
owns, produces, manufactures, processes, or merchandises or rea-
sonably anticipates owning, producing, manufacturing, processing,
or merchandising in the ordinary course of business of the enter-
prise;

(B) The potential change in the value of liabilities that a person
has incurred or reasonably anticipates incurring in the ordinary
course of business of the enterprise; or

(C) The potential change in the value of services that a person
provides, purchases, or reasonably anticipates providing or pur-
chasing in the ordinary course of business of the enterprise;

(D) The potential change in the value of assets, services, inputs,
products, or commodities that a person owns, produces, manufac-
tures, processes, merchandises, leases, or sells, or reasonably an-
ticipates owning, producing, manufacturing, processing, merchan-
dising, leasing, or selling in the ordinary course of business of the
enterprise;

(E) Any potential change in value related to any of the foregoing
arising from foreign exchange rate movements associated with such
assets, liabilities, services, inputs, products, or commodities; or

(F) Any fluctuation in interest, currency, or foreign exchange rate
exposures arising from a person’s current or anticipated assets or
liabilities; or

(i1) Qualifies as bona fide hedging for purposes of an exemption from
position limits under the Act; or

(iii)) Qualifies for hedging treatment under Financial Accounting
Standards Board Accounting Standards Codification Topic 815, Deriva-
tives and Hedging (formerly known as Statement No. 133); and

(2) Such swap is:

(i) Not used for a purpose that is in the nature of speculation, invest-
ing, or trading; or

(i1) Not used to hedge or mitigate the risk of another swap or securi-
ties-based swap, unless that other swap itself is used to hedge or miti-
gate commercial risk as defined by this rule or the equivalent defini-
tional rule governing security-based swaps promulgated by the Securi-
ties and Exchange Commission under the Securities Exchange Act of
1934.

Interim final rule 1.3(ppp)(6)(iii), adopted under the definition of the term “swap
dealer” in CEA section 1a(49):

In determining whether a person is a swap dealer, a swap that the person
enters into shall not be considered, if:

(A) The person enters into the swap for the purpose of offsetting or miti-
gating the person’s price risks that arise from the potential change in the
value of one or several (1) assets that the person owns, produces, manufac-
tures, processes, or merchandises or anticipates owning, producing, manu-
facturing, processing, or merchandising; (2) liabilities that the person owns
or anticipates incurring; or (3) services that the person provides, purchases,
or anticipates providing or purchasing;

(B) The swap represents a substitute for transactions made or to be made
or positions taken or to be taken by the person at a later time in a physical
marketing channel;

(C) The swap is economically appropriate to the reduction of the person’s
risks in the conduct and management of a commercial enterprise;

(D) The swap is entered into in accordance with sound commercial prac-
tices; and

(E) The person does not enter into the swap in connection with activity
structured to evade designation as a swap dealer.
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The Commission addressed these definitions in its recent release adopting the
rules further defining the terms swap dealer, eligible contract participant and major
swap participant.

e Regarding interim final rule 1.3(ppp)(6)(iii), the Commission stated: “[Allthough
the CFTC is not incorporating the bona fide hedging provisions of the CFTC’s
position limits rule here, the exclusion from the swap dealer analysis draws
upon language in the CFTC’s definition of bona fide hedging. For example, the
exclusion expressly includes swaps hedging price risks arising from the poten-
tial change in value of existing or anticipated assets, liabilities, or services, if
the hedger has an exposure to physical price risk. And, as in the bona fide hedg-
ing rule, the exclusion utilizes the word ‘several’ to reflect that there is no re-
quirement that swaps hedge risk on a one-to-one transactional basis in order
to be excluded, but rather they may hedge on a portfolio basis. For these rea-
sons, swaps that qualify as enumerated hedging transactions and positions are
examples of the types of physical commodity swaps that are excluded from the
swap dealer analysis if the rule’s requirements are met.”

e The Commission explained that “The definition of bona fide hedging in [rule]
§ 1.3(z), which applies for excluded commodities, is not relevant here, because
it does not contain the requirement that the swap represents a substitute for
a transaction made or to be made or a position taken or to be taken in a phys-
ical marketing channel, as required by [rule] §1.3(ggg)(6)(iii)(B). We believe
that this requirement is an important aspect of how principles from the bona
fide hedging definition are useful in identifying swaps that are entered into for
the purpose of hedging as opposed to other purposes.”

The Commission addressed how the interim final rule compares to the definition
of hedging or mitigating commercial risk in rule 1.3(kkk), explaining that “the use-
fulness of an exclusion of all swaps that hedge or mitigate commercial risk for cer-
tain aspects of the major swap participant definition is not a reason to use the same
exclusion in the swap dealer definition, since the swap dealer definition serves a dif-
ferent function. The definition of the term ‘major swap participant,” which applies
only to persons who are not swap dealers, is premised on the prior identification,
by the swap dealer definition, of persons who accommodate demand for swaps, make
a market in swaps, or otherwise engage in swap dealing activity. The major swap
participant definition performs the subsequent function of identifying persons that
are not swap dealers, but hold swap positions that create an especially high level
of risk that could significantly impact the U.S. financial system. Only for this subse-
quent function is it appropriate to apply the broader exclusion of swaps held for the
purpose of hedging or mitigating commercial risk.”

O
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