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FEDERAL RULEMAKING AND THE
REGULATORY PROCESS

TUESDAY, JULY 27, 2010

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMERCIAL
AND ADMINISTRATIVE LAW,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 11:12 a.m., in
room 2237, Rayburn House Office Building, the Honorable Steve
Cohen (Chairman of the Subcommittee) presiding.

Present: Representatives Cohen, Franks, Smith, and Jordan.

Staff present: (Majority) Carol Chodroff, Counsel; Adam Russell,
Professional Staff Member; (Minority) Daniel Flores, Counsel; Rich-
ard Hertling, Counsel; and Jennifer Lackey, Staff Assistant.

Mr. COHEN. Well, now that the distinguished Ranking Member
of the Subcommittee—of the full Committee—and the distinguished
Member has arrived, Mr. Smith of San Antonio, we will commence
this hearing with the banging of the gavel.

This hearing of the Committee on the Judiciary Subcommittee on
Commercial and Administrative Law will now come to order. With-
out objection the Chair will be authorized to declare a recess of the
hearing. I will now recognize myself for a brief statement.

Each year Federal regulatory agencies create thousands of new
rules that affect our lives, including regulations that impact the en-
vironment, the economy, and the health and safety of our citizens.
Transparency and public participation in the process of issuing
those rules and regulations are essential both to the quality of reg-
ulations and the legitimacy of regulatory proceedings.

The Office of Information and Regulatory Affairs, here inafter
known as OIRA, has played a central role in the Federal rule-
making process for more than 25 years. There are competing views
about the nature of Federal rulemaking and OIRA’s proper role.

Some argue that Federal rulemaking is essentially presidential
in nature and that because OIRA is part of the executive office of
the President, it helps to ensure the rules of covered agencies re-
flect the President’s policies and priorities. Other observers view
OIRA as having a shared allegiance between the President and the
Congress and emphasize that OIRA was created by Congress and
has been given a number of statutory responsibilities through the
Paperwork Reduction Act and other laws.

With both statutory and executive order responsibilities, OIRA
embodies broader tension between Congress and the President for
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control of administrative agencies. Of course, Congress also creates
courts but Congress has no responsibility or right to deal with the
c}c;urts. There are things called separation of powers. We remember
those.

I look forward to hearing from our witnesses about this delicate
balance and the proper role of government within our constitu-
tional framework of a separation of powers that we revere and sa-
lute on many occasions and the proper role of OIRA in the Federal
rulemaking process.

There have been concerns expressed in previous Administrations
about the lack of transparency of OIRA’s regulatory reviews. I un-
derstand this Administration has been working hard to promote
greater transparency and I am interested in learning more about
what OIRA is doing and plans to continue doing in this Adminis-
tration to promote transparency and facilitate public participation
in the regulatory process.

I also look forward to hearing about the status of any upcoming
changes to the existing executive order or the creation of new exec-
utive orders, or memorandum, or other guidance to assist the Fed-
eral regulatory process in this Administration. On January 30,
2009, President Obama issued a memorandum to the heads of exec-
utive departments and agencies instructing the director of OMB, in
consultation with representatives of regulatory agencies, to
“produce within 100 days a set of recommendations for a new exec-
utive order on Federal regulatory review.”

On February 26, 2009, the director of OMB published a notice
from the Federal register requesting comments from the public on
how to improve the regulatory review process. The director noted
that although executive orders are not subject to notice-and-com-
ment procedures and public comments are not normally invited be-
fore the reissuance OMB was doing so in this case because there
had been an unusually high level of public interest and because of
the evident importance and fundamental nature of the relevant
issues. Thus, we commend the Administration for its actions.

In response to its request OMB, received 183 comments from the
public, including Members of Congress, representatives of public in-
terests and private sector interest groups, academicians, and other
individuals. To date, no new executive order has been issued and
I am interested in learning more about the status of a new order
or other guidance that might be forthcoming.

Finally, I am looking forward to a discussion of the implementa-
tion of the Congressional Review Act, which requires Federal agen-
cies to submit all of their final rules to both houses of Congress and
the Government Accountability Office before they take effect. I am
especially interested in the opinion of our witnesses regarding the
proper role of Congress and OIRA with respect to guidance on and
implementation of the Constitutional Review Act.

I thank the witnesses for appearing today and look forward to
their testimony.

I will now recognize my colleague, Mr. Franks, who knows when
to make an entrance, the distinguished Ranking Member of the
Subcommittee, for his opening remarks.

Mr. FRANKS. Well, thank you, Mr. Chairman.

And thank you, Mr. Sunstein, for being here.
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Mr. Chairman, Federal rulemaking and the regulatory process
are, indeed, immensely important topics, and I welcome the oppor-
tunity to dedicate our attention to them. First, these topics bring
front and center so many of the issues that are most important to
Americans and their concerns about government and its process.

During the New Deal the seat of Federal power began to seep
more and more away from Americans’ elected officials and to the
unelected, unaccountable Federal bureaucracy. As the New Deal
era began to give way to the Great Society and the regulatory ini-
tiatives of the 1970’s Congress aggressively abetted this power shift
and it did so through statute after statute that garnered public ac-
claim for Congress but broadly addressed, essentially, national con-
cerns, but also granted the real decision-making power to the Fed-
eral agencies. Only when these agencies filled in the content of
myriad statutes through the rulemaking process did the Federal
Government’s full decision emerge in full view.

Now, Ronald Reagan, the conservative movement, and millions
and millions of Americans rightly sense the disturbing nature of
this trend, which was gradually corroding the core of our constitu-
tional democracy. Through the deregulation and strengthen presi-
dential oversight of the rulemaking process the Reagan administra-
tion began to reverse trend. It is on account of this effort that the
White House office before us today, the Office of Information and
Regulatory Affairs, actually exists in the first place.

This office is the threshing floor on which the White House is
supposed to separate sensible Federal regulations from those that
serve no sufficient need, produce too little benefit for their costs,
or otherwise excessively burden the American people and the
American economy. And this brings me to the second most impor-
tant reason that we return our attention to the regulatory process
an(fl particularly to the Office of Information and Regulatory Affairs
today.

Perhaps never before has this Nation so needed this office to
zealously perform its mission. Growing consensus holds that it is
the Obama administration’s vast new regulatory activity and un-
certainty over how much more and how much more costly regula-
tion is to come that has frozen our economy’s ability to create jobs.
If businessmen cannot know what future costs will be they cannot
rationally invest and create new jobs; the uncertainty is such an
enemy to economy.

And I say that, Mr. Chairman, as a former businessman myself.

The Office of Information and Regulatory Affairs is not charged
with scaling back the scope of the Administration’s regulatory
agenda, but it is charged with assuring that any new regulations
under this Administration pass a rigorous cost-benefit analysis—
that they are cost effective, are least burdensome, and are clear
and certain in their terms. Further, it is the job of the Office of In-
formation and Regulatory Affairs to reign in the agencies’ regu-
latory impulses when cold, hard analysis shows that it would be
better to have no regulations than the regulations agencies actually
propose.

When Administrator Cass Sunstein took charge of the Office of
Information and Regulatory Affairs Republicans took some heart.
In the past Administrator Sunstein had been a prominent pro-
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ponent of cost-benefit analysis and less intrusive Federal regula-
tion. Republicans reached out to the administrator and offered co-
operation and efforts to reform the regulatory process.

But the outreach met with no reply, Mr. Chairman.

Moreover, reports have reached us that the Office of Information
and Regulatory Affairs is at best halfheartedly performing its core
mission of regulatory review. It is ceding power to White House
czars, and in short it is doing little to mitigate the cloud of regula-
tion and regulatory uncertainty that hangs over our economy, para-
lyzing the power of free enterprise to create new jobs so des-
perately needed today.

And, Mr. Chairman, finally, let me just say that I think some-
times that conservatives are castigated for being so focused on com-
petition in the economy that we overlook the greater substance of
the economy that makes it work well, and that is this thing called
trust.

If people in the economy—those with capital to risk, those with
dreams and hopes to make a business—if they believe that they
can trust the regulatory framework of government, if they believe
that they can have their contracts enforced, and if they believe that
government will not confiscate everything that they earn then
there is some motivation for them to go forward in their endeavors.
But if they are convinced that they are just shooting in the dark
then they are hesitant. And I would just suggest that there is noth-
ing more damaging to our business environment right now than
uncertainty and a lack of trust in government.

So with that, I look forward to questions, look forward to talking
the Administrator Sunstein about these concerns, and hearing from
our distinguished witnesses today.

And thank you, Mr. Chairman. I yield back.

Mr. CoHEN. Thank you, Mr. Franks.

I would like to ask if the other Members would like to introduce
statements or make statements? And we always entertain state-
ments from the distinguished Member from San Antonio, the home
of the Alamo where so many Tennesseans gave their lives to pre-
serve the state of Texas. [Laughter.]

Mr. SMITH. Thank you, Mr. Chairman, for promoting tourism in
San Antonio. Appreciate that.

Mr. Chairman, as we near the midpoint of the Obama adminis-
tration the American economy continues to lose, not create, private
sector jobs. There are a number of reasons for this chronic unem-
ployment and the failure of the Administration to create jobs, be-
ginning with the ineffective stimulus bill. That legislation siphoned
close to $1 trillion of capital away from the private sector.

The Administration promised it would keep unemployment below
8 percent. Unemployment instead rose to almost 10 percent.

The private sector has lost 2.5 million jobs since the stimulus bill
became law. The Federal Government has gained over 400,000
jobs, but those jobs came at the expense of the private sector. After
all, the private sector has to spend capital on taxes, not invest-
ment, if government jobs are to be funded. Perhaps it is no coinci-
dence that four out of every five jobs the Administration claims to
have created or saved are public sector jobs.
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Also at the head of the job-killing pack are the regulatory policies
of this Administration. Americans ask daily, “Where are the jobs?”
but the answer from Washington too often is, “Here are the regula-
tions and there are plenty more coming.”

The wave of regulations is killing private sector jobs. Rules
adopted by the Administration so far, like the Environmental Pro-
tection Agency’s carbon dioxide endangerment finding, already tell
businesses that their costs will rise.

And rules coming down the pike tell them that their costs will
only continue to rise under this Administration. These rules in-
clude hundreds due under the health care and financial reform leg-
islation, and may include many, many more feared under pending
cap-and-tax legislation and other expansions of the Federal Gov-
ernment’s power.

Rules that increase cost kill jobs Americans now hold. Rules that
will increase costs still more in the future kill the creation of new
jobs. How can businesses make the investments that they will cre-
ate new jobs if they cannot tell whether a host of new regulations
will turn potential profits into certain losses?

The equation is simple. When Washington reduces regulatory
overreach and regulatory uncertainty jobs will return.

One part of the White House that unquestionably should listen
is the Office of Information and Regulatory Affairs. This White
House office assures that Federal agencies do not regulate when
they do not need to, regulate only in ways that are cost beneficial,
adopt only the most cost effective regulations, do not compound ex-
isting problems with unsound regulation, and regulate with con-
sistency across the executive branch.

Yet, according to reports the Office of Information and Regu-
latory Affairs is missing in action. The number of rules that cross
the office’s desk is substantially on the rise, yet the amount time
the office takes to consider them is considerably on the decline, and
the number of rules the office returns to agencies for improvement
is minimal to nonexistent. There is no excuse for this as the burden
and uncertainty of regulation contributes to a regrettable jobless
economy.

Mr. Chairman, I will yield back.

Mr. CoHEN. I appreciate your statement, if not—and I would like
to—could I ask you one question, sir? Did you say there was $1 bil-
1i<i1n in the stimulus that is getting out of the private sector? Is that
what [——

Mr. SMITH. I said, “close to,” that is correct.

Mr. CoHEN. Okay. I think it was $787 billion, and I think 35 per-
cent of it was tax cuts

Mr. SMmiTH. I think we were rounding to the nearest $1 trillion
on that. You are right. [Laughter.]

And that is not including the interest. Thank you——

Mr. COHEN. And just under 40 percent of it was tax cuts, so that
went back to the private sector, which leaves—40 percent of $787
billion would leave about $400-and-something billion, which, round-
ed off to the nearest $1 trillion, would be zero. So we are working
on the deficit. The stimulus bill was really no cost.

Mr. SMITH. More harm than good. You are right, Mr. Chairman.

Mr. CoHEN. Thank you, sir.




6

And I now would like to recognize—all other statements can be
entered for the record.

We have got a system here that most of you know about that is
a lighting system, and when I start this and it is green it means
you have got 5 minutes; when it gets to yellow it means you are
in your last minute; and then when it gets to red it means you
should be finished—or in your case, Mr. Sunstein, we will give you
a few extra seconds, but you should be rounding it off.

We will have 5 minutes to ask you questions, and subject to the
same 5-minute rule. And then when we finish we can submit other
questions to ask you to respond to later. You will never be finished
with answering questions; it is part of this Committee’s——

Our first witness is Mr. Cass R. Sunstein. Before becoming the
administrator for OIRA Mr. Sunstein was the Felix Frankfurter
Professor of Law at Harvard Law School.

He clerked for Justice Thurgood Marshall of the United States
Supreme Court, and he did not make it into the play but I am sure
that was an omission. And he worked as an attorney advisor in the
Office of Legal Counsel of the U.S. Department of Justice. He was
a faculty member of the University of Chicago Law School from
1981 to 2008 at the period of time in which the Chicago White Sox
were victorious.

Mr. Sunstein has testified before congressional Committees on
many subjects and he has been involved as an advisor in constitu-
tion-making and law reform activities in a number of nations. A
specialist in administrative law, regulatory policy, and behavioral
economics, Mr. Sunstein is the author of many articles and a num-
ber of books.

Thank you, Mr. Sunstein. We will now begin your testimony.

TESTIMONY OF CASS R. SUNSTEIN, ADMINISTRATOR OF THE
OFFICE OF INFORMATION AND REGULATORY AFFAIRS
(OIRA), EXECUTIVE OFFICE OF THE PRESIDENT, OFFICE OF
MANAGEMENT AND BUDGET

Mr. SUNSTEIN. I am most grateful to have the opportunity today
to discuss some of our work at the Office of Information and Regu-
latory Affairs.

As you are aware, OIRA is charged with a number of functions,
including coordination of statistical policy, information policy, and
regulatory review. One of OIRA’s most important roles is to ensure
compliance with the Paperwork Reduction Act (PRA). Reducing pa-
perwork burdens on the American public and taking advantage of
current technological possibilities—note, what just happened—have
been high priorities for us. In the last months we have taken nu-
merous steps to promote these goals associated with the Paperwork
Reduction Act.

In April we issued a data call to agencies calling for new burden
reduction initiatives, and let me underline those words—burden re-
duction initiatives. We asked agencies to develop new steps to
standardize inconsistent processes and requirements, to eliminate
duplicative reporting requirements, to eliminate unnecessary com-
plexity, to improve coordination among multiple offices with par-
ticular emphasis, by the way, on small business. We also asked
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agencies for initiatives that take advantage of electronic filing, in-
crease simplification, and, simply put, reduce burdens.

Regulatory review of significant rules, as the opening comments
suggest, may well be the most visible of our functions, and let me
spend the rest of my time in these brief remarks on that topic. As
I see it, such review—review of regulations—has three key func-
tions. First, it helps to ensure that regulations are consistent with
the law, our lodestar, and with the principles and priorities of the
President of the United States.

Second, regulatory review promotes coordination among different
parts of the executive branch. Some statutes require a consultation
among multiple agencies during the development of regulations,
and even in cases where statutes don’t require such consultation,
the positions of one agency are frequently usefully illuminated by
the views of other agencies that have relevant experience and ex-
pertise.

Third, in a function that picks up on some of your opening re-
marks, regulatory review helps to improve the analysis that lies be-
hind rules, and thus helps to improve rules. This includes careful
attention to both costs and benefits. OIRA oversees a process of
interagency review that promotes compliance with these require-
ments so that agencies look before they leap.

Since I was confirmed in September OIRA, has devoted attention
to three topics—special attention to these three. First, promoting
open government and transparency, including attention to the
views of affected stakeholders; second, improving regulatory anal-
ysis so the rules have a solid foundation; third, improving disclo-
sure policies and increasing simplification for the American people.

We have worked very closely in the domain of open government
with others in the executive office of the President and with agen-
cies—multiple agencies—to ensure disclosure of data sets that have
never been public before. They can be found—thousands of them—
on data.gov. We have also worked together with more than two
dozen agencies to produce open government plans. We believe that
the result of this process—this process that has no predecessors—
has been a dramatic increase in openness and transparency both
for the American people and for American businesses.

For over 3 decades, through five Administrations starting, as
noted, with President Reagan, regulatory impact analysis, includ-
ing discussion of costs and benefits, has played an important role
in the assessment and design of significant rules. As the President
said on May 2, “Sometimes regulation fails, and sometimes its ben-
efits do not justify its costs.”

In 2009, in our report to Congress, we linked the interests in reg-
ulatory analysis and attention to costs and benefits with our inter-
est in open government. We said that openness about costs and
benefits helps to reduce the risk of insufficiently justified regula-
tion, imposing serious burdens and costs for inadequate reason. We
believe that regulatory analysis should be developed and designed
in a way that fits with the commitment to open government.

We have taken our own advice seriously, recently creating a reg-
ulatory dashboard which offers a clear and novel, vivid picture of
Federal rulemakings under OIRA review. With a very quick glance
any American can get a picture of what is under formal review
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from a large number. Over two dozen agencies—and have a sense
of what is coming, thus promoting the goal of predictability and
participation. People have notice of what is coming and participate
in its improvement.

This new dashboard is just the beginning, but we hope that it is
a step toward greater transparency in a way that unifies our inter-
est in open government with our interests in smart, effective regu-
lation.

I look forward to answering your questions.

[The prepared statement of Mr. Sunstein follows:]
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PREPARED STATEMENT OF THE HONORABLE CASS R. SUNSTEIN

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503
WWW. WHITEHOUSE.GOV/OMB

Testimony of
The Honorable Cass R. Sunstein
Administrator, Office of Information & Regulatory Affairs

Before the Committee on the Judiciary
Commercial & Administrative Law Subcommittee
U.S. House of Representatives
July 27, 2010

Mr. Chairman and Members of the Committee:

T am most grateful to have the opportunity today to discuss some of our work at the
Office of Information and Regulatory Affairs.

As you are aware, OIRA is charged with a number of functions, including coordination of
statistical policy, information policy, and regulatory review. One of OIRA’s most important roles
is to ensure compliance with the Paperwork Reduction Act (PRA). Reducing paperwork burdens
on the American public, and taking advantage of current technological possibilities, have been
high priorities for us. In the last months, we have taken a number of steps to promote those goals.
In April, for example, we issued a “data call” to agencies, calling for new burden reduction
initiatives. We asked agencies to develop initiatives to “standardize inconsistent processes and
requirements, eliminate duplicative reporting requirements, eliminate unnecessary complexity,
and improve coordination among multiple offices that gather information from a common group
of stakeholders.” We also asked agencies for initiatives that take advantage of electronic filing,
increase simplification, and reduce burdens on small business.

To promote the goals of the PRA, we have issued several new guidance documents to
agencies. One of these supplies a simple, straightforward “primer” to help answer frequent
questions. Another is designed to explain the relationship between the PRA and social media.
This guidance makes it clear that in many ways, agencies can interact with the public and, in that
sense, promote open government, without running afoul of the PRA.

Regulatory review of significant rules may well be the most visible of OIRA’s functions.
I shall spend the rest of my opening remarks on that topic.

The basic structure of regulatory review, established by Executive Order 12866, is simple
and straightforward. Typically an agency sends a draft of a significant proposed or final rule to

1
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OIRA, which then coordinates an interagency review process. The draft rule is sent to relevant
OMB Resource Management offices, Presidential Councils, and Executive branch agencies and
departments, which offer comments and suggestions. The usual practice is for OIRA to
summarize those comments, together with our own, and to transmit them to the relevant
rulemaking agency. Typically the agency will agree with some, but not all, of the comments that
it receives. Discussion and deliberation ultimately produce a final product.

Since January 20, 2009, OIRA has used this process to review over 900 significant rules.
We have placed special emphasis on ensuring that members of the public will have an
opportunity to comment on assumptions and alternatives, so that rulemaking will be informed by
the knowledge and perspectives of those who are interested, expert, or likely to be affected.

As I see it, regulatory review has three key purposes. First, it helps to ensure that
regulations are consistent with the law and with the President’s principles and priorities. Second,
it promotes coordination among different parts of the executive branch. Sometimes statutes
require coordination or consultation among agencies during the development of regulations, and
even in cases where statutes do not so require, the positions of one agency are usefully informed
by the views of other agencies with relevant experience and expertise. Third, regulatory review
helps to improve the analysis that lies behind rules. Both Congress and the President have
imposed important analytic requirements, including careful attention to both costs and benefits
(with consideration of factors that cannot be quantified). OIRA oversees a process of interagency
review that promotes compliance with these requirements, so that agencies “look before they
leap.”

It is important to see that when it is working well, regulatory review is sharply
disciplined. Both the substance and the structure of regulatory review are limited and guided by
Congress. Statutory constraints, time limits, and deadlines must be honored.

Since I was confirmed in September, OIRA has devoted special attention to working with
agencies in three areas: promoting open government; improving regulatory analysis; and
improving disclosure policies and increasing simplification. The unifying goal is to ensure that
regulation is evidence-based and data-driven, and that it is rooted in the best available work in
science (including social science). Let me offer a few words on each of these topics.

First: President Obama has placed a great deal of emphasis on open government. He has
quoted the words of Supreme Court Justice Louis Brandeis: “Sunlight is said to be the best of
disinfectants.”! He has explained that “accountability is in the interest of the Government and the
citizenry alike.” He has emphasized that “[k]nowledge is widely dispersed in society, and public
officials benefit from having access to that dispersed knowledge.”2 OMB’s Open Government
Directive, issued in December 2009, is designed to promote the President’s goals by requiring a
series of concrete steps to promote transparency, participation, and collaboration.

1 Speech by President Obama, Jan. 28. 2009,
“ Transparcncy and Open Government, Memorandum lor the Heads ol Exceutive Departments and Agencics,
President Obama, Jan. 21, 2009.
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One of these concrete steps is agency publication of high-value data sets. High-value
information is defined to include information “that can be used to increase agency accountability
and responsiveness; improve public knowledge of the agency and its operations; further the core
mission of the agency; create economic opportunity; or respond to need and demand as identified
through public consultation.” OIRA has worked closely with others in the Executive Office of
the President, and with agencies, to ensure disclosure of such data sets, which can now be found
on data.gov. We have also worked together to produce dozens of open government plans. We
believe that the result of the process has been a dramatic increase in openness and transparency.

Second: For over three decades, through five administrations under both Democratic and
Republican presidents, “regulatory impact analysis,” including discussion of both costs and
benefits, has played an important role in the assessment and design of significant rules As the
President said on May 2, “Sometimes regulation fails, and sometimes its benefits do not justify
its costs.”

With full recognition of the limits of quantification, efforts to promote an appropriate
accounting of both benefits and costs can greatly inform judgments about appropriate courses of
action —and can help to increase benefits, decrease burdens, and inspire new approaches and
creative solutions. The process of analysis might reveal that a less or more stringent approach is
better. Appropriate analysis should attempt to quantify — to the fullest extent that these can be
usefully estimated -- relevant variables, to promote cost-effective choices, and to explore and
evaluate different alternatives. It is also vital to encourage, through the notice and comment
process, public scrutiny and review of agency rulemakings, which allows assumptions to be
revealed and errors to be exposed and corrected.

With an emphasis on openness, OMB recommended (in its 2009 Report to Congress on
the Costs and Benefits of Federal Regulation) that the best practice is to accompany all
significant regulations with (1) a tabular presentation, placed prominently and offering a clear
statement of qualitative and quantitative benefits and costs of the proposed or planned action,
together with (2) a presentation of uncertainties in the evidence and (3) similar information for
reasonable alternatives to the proposed or planned action. With the goal of openness in mind,
OIRA has worked hard to promote greater transparency in regulatory impact analysis. By
providing the public with information about proposed and final regulations, by revealing
assumptions and subjecting them to public assessment, and by drawing attention to the
consequences of alternative approaches, transparent analysis can promote public understanding,
scrutiny, and improvement of rules. It is worth noting that the quantified benefits of final rules
significantly exceeded the quantified costs for the calendar year 2009°:

# The (abulation include only thosc rules for which reasonably complele monetized cstimates of both benefits and
costs are available. Three qualifications are important: (1) the estimates for 2009 are preliminary; (2) the
groundwork lor a number of regulations finalized in onc administration is donc in a previous administration; (3) the
aggregate estimates of costs and benefits, derived from different agencies’ estimates and over different time periods,
arc subject Lo methodological inconsistencics and diflering assumplions.



12



13

Federal Regulation and in our June 18, 2010 guidance on disclosure and simplification as
regulatory tools.

OIRA has recently created its own dashboard, which offers a clear and unprecedentediy
vivid picture of the federal nilemakings under formal OIRA review (see reginfo.gov). With a
very quick glance, citizens can see what is under formal review from a large number of agencies.
Citizens can learn how long rules have been under such review, whether they are economically
significant, what they would do, and more. The new dashboard is only a beginuing, but we hope
that it is a step toward greater transparency, in a way that unifies our interest in open govertument
with our interest in smart, effective regulation.

Tlock forward to answering your questions.

Mr. CoHEN. Thank you, Mr. Sunstein, and I will start the ques-
tioning.

My first question, I guess: Who was your predecessor in the pre-
vious Administration?

Mr. SUNSTEIN. Susan Dudley is my immediate predecessor, and
before that John Graham.
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Mr. COHEN. And they both were during the Bush administration?

Mr. SUNSTEIN. That is correct.

Mr. CoHEN. What changes have you—have taken place in the of-
fice since the change of Administrations?

Mr. SUNSTEIN. If you look at our Web site you will see we have
done several things. As noted, under the Paperwork Reduction Act
we have issued a data call to try to have burden reduction initia-
tives, which don’t look like—I hope they are consistent with the
previous interest in burden minimization, but they don’t look like
anything that has been seen before.

We have also taken steps to bring the Paperwork Reduction Act
into the 21st century, both by making it clear and predictable—by
the way, both for agencies and for businesses. There has never
been a clear statement of what the Paperwork Reduction Act re-
quires and doesn’t require. That is right up there.

We have also had new efforts to introduce clarity with respect to
the relationship between the Paperwork Reduction Act and modern
technology. So we have guidance to that effect. Of course, the office
has operated within the broad framework set by the President of
the United States and our approach to regulation is consistent with
his, and in that sense you will see some differences.

But you will see something that I think will be noteworthy to
those who were concerned about overregulation, which is that in
our first year we have actually a better record, in terms of net ben-
efits, than the first year of either the Clinton administration or the
Bush administration. They were in the red with respect to net ben-
efit—a few hundred million dollars in the red; we are in the black.
We are $3.1 billion positive in 2009.

Mr. COHEN. And why you say net benefits are you—what are you
exactly referring to?

Mr. SUNSTEIN. We take account, as some of the opening remarks
emphasized, of the costs—the social costs of regulation. So if busi-
nesses are facing new costs as a result of our regulations that is
something we calculate, we publicize, we try to find ways of work-
ing with agencies to reduce those costs, to make sure they are
smaller, and then the social costs are calculated as costs.

Then there might be social benefits. Deregulation, for example,
can remove burdens. If you save people’s lives or if you improve
people’s health that produces benefits. There are real challenges
with monetization, but we try to include everything that we can.

Mr. COHEN. Who came up with those figures?

Mr. SUNSTEIN. In the first instance they come—the cost and ben-
efit figures—from agencies themselves, and then the analysis, like
the rules, are subject to an interagency process of review. So the
Council of Economic Advisors in the Obama administration—I be-
lieve this is true in his predecessors too—plays a significant role
in making sure that the cost-benefit figures are accurate. The Na-
tional Economic Council and other agencies participate.

There is also a great deal of public participation in this calcula-
tion, so if it turns out that affected stakeholders or just interested
citizens think we don’t have the numbers right, we are listening
and they will get better.

Mr. COHEN. You mentioned that there are obvious changes with
the previous Administration and yours, and I think what you were
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saying is in substance in how you look at the different policies and
whatever, but how about procedure? Have there been any changes
in—since this Administration came in and the procedures of OIRA?

Mr. SUNSTEIN. The major one is external—our dealings with dis-
closure to the public of what we are all about, and that is the dash-
board. So we have now—anyone can see it—a snapshot of what is
before OIRA and people can see everything at a glance.

We have also issued, in the domain of transparency, two bits of
guidance which you have to be a bit of a geek, I think, to be as
excited about as I am, but I think they are kind of exciting. One
is, there is—it requires a regulatory identifier number on regula-
tions throughout the process so that people who are interested in
a regulation that will affect them, or that matters to them can see
it at every stage and not get lost in the bureaucratic process. So
we are required that regulatory identifier number to be on all regs
at every stage. That is a significant step forward in terms of trans-
parency.

We have also required everything to be up on regulations.gov
that can feasibly be up there, so that if businesses are concerned
or if environmentalists are concerned about the information on
which the agency is relying they get a chance to see it and com-
ment on it. So we are trying to bring, really, the Federal rule-
making process step-by-step into the 21st century with these two,
as I say, in my view, significant guidance documents, and there
hasn’t been anything like them before.

Mr. COHEN. I think I mentioned in my opening remarks that the
President called for a review and possible revision of Executive
Order 12866. There were comments filed but no executive order
has been issued to date. What is the status of that effort and does
the Administration plan to revise or offer new guidance on that
particular:

Mr. SUNSTEIN. Thank you, Mr. Chairman. You referred to the
fact that we received 183 public comments, and we got a great
number of helpful suggestions about what to do.

I would put the bulk of the suggestions in the following cat-
egories: first, scientific integrity—the centrality of objectivity with
respect to scientific findings should be a given in the regulatory
process; second, transparency and openness—there was a wide-
spread plea for more clarity with respect to the rulemaking process,
and as just noted, we have done a few things; third, there was
widespread approval—not universal, but widespread approval of
the time-honored function of OIRA in assessing costs and benefits
and bringing what is learned to bear on regulatory judgments;
fourth, there was not universal but widespread approval of OIRA
coordination of a process of interagency review—as noted, we get
liots of comments by other agencies on what an agency proposes to

0.

We have taken every one of those four themes really seriously,
so scientific integrity has been something to which we have been
greatly committed in the last months. That is bedrock. We have
been taking transparency much further than ever before with the
open government directive, which actually was issued by the Office
of Management and Budget, and OIRA has played a role in imple-
menting that directive. We have taken cost-benefit analysis very
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seriously, as a number of commenters emphasized that we ought
to.

With respect to the executive order itself, we are operating under
the one that President Clinton and President Bush operated under,
and it is up to the President of the United States to decide whether
to amend it.

Mr. CoHEN. Well, thank you. My time is expired and your ques-
tions have been so complete and your statements so complete that
I suspect there will be no questions from the other side; therefore,
I recognize Mr. Franks, the [Laughter.]

Mr. FRANKS. Well, thank you, Mr. Chairman.

And, Mr. Sunstein, I know that you probably were not in the
middle of the regulatory bills that just passed the Congress, and
so I will try to avoid that. But I do want to say that I think that
is like a train coming and business sees it and they are trying to
get the heck off the tracks fast. And I think that bodes a pretty
grave situation for 2011 for a lot of business interests.

It is, I know, a basic crucible of contention between the two par-
ties as to the impact of regulation and the cost—having a reciprocal
impact on the actual hiring of people, but it is mathematical reality
that cannot be avoided without repealing the laws of mathematics.

So, Mr. Sunstein, my question first to you, sir: Are you doing ev-
erything in your power to minimize the adversity of the Obama ad-
ministration’s agency rules on jobs and job creation?

Mr. SUNSTEIN. The way I would put it, Congressman, is that I
spend every day trying to make sure that regulations are first, law-
ful; second, consistent with the commitments of the President; and
third, justified by reference to costs and benefits. So we do every-
thing we can to try to make sure that the benefits are strong
enough to justify the costs and to try to reduce the costs if we can
consistently with the requirements to which I referred.

Mr. FRANKS. I guess the hard—and I ask you to grant me diplo-
matic immunity here—the hard and corresponding question is, how
many Obama administration agency rules submitted to your office,
OIRA—I always say that wrong, OIRA—have you personally re-
jected because they did not rest on adequate analysis of their im-
pacts on jobs and job creation?

Mr. SUNSTEIN. Well, the way I would put it is when the proc-
ess——

Mr. FrRaNKS. Well, I am trying to—forgive me—I am trying to
stay out of the metaphysical 12th dimension here. I am just asking
you how many have you rejected personally?

Mr. SUNSTEIN. Personal rejections are rare, and——

Mr. FRANKS. All right. Let me shift it. How many Obama admin-
istration rules have you or your staff recommended to be rejected
because they didn’t rest on adequate analysis of their impacts on
jobs and job creation?

Mr. SUNSTEIN. Forgive me and tell me if this is a satisfactory an-
swer: We have worked repeatedly with agencies to make sure that
regulations are drawn up so that they are compatible with the con-
cerns to which you——

Mr. FRANKS. But have you rejected any of them, even one?

Mr. SUNSTEIN. Well, the word rejected doesn’t really fit with how
OIRA——
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Mr. FRANKS. Well, it does if you are subject to the regulation. I
mean, the regulation is either enforced or it isn’t, so, I mean, it has
a big impact ultimately.

Mr. SUNSTEIN. I take the point. A regulation can take multiple
different forms, and the point of the OIRA process standardly is to
ensure that it takes the right form.

Mr. FRANKS. All right. Let me see if I can rephrase it. How many
of the Obama administration rules have you or your staff person-
ally rejected because they in fact adversely impact jobs and job cre-
ation? In other words, make it really clear here. I mean, is there
one that you found that you have rejected because it had an ad-
verse impact on jobs and job creation?

Mr. SUNSTEIN. What I can say is that—I wouldn’t want to get
into a deliberative process, but what I can say

Mr. FRANKS. Well, that is the problem. We are not very delibera-
tive in government. I mean, I don’t meant to be hard on you here,
but—and it is okay because I wouldn’t want to be in your position.
I would probably be pretty inadequate in that situation.

But have you rejected even one Administration rule because it
had an adverse effect on jobs and job creation? That is a yes or no.

Mr. SUNSTEIN. We have worked with agencies to make sure that
rules are designed in such a way as to be compatible, consistent
with law——

Mr. FRANKS. But is that bureaucratic-speak for “no”?

Mr. SUNSTEIN. I hope not. If you look at our Web site you will
see, Congressman, that there—most rules do not go out the way
they came in. They are approved consistent with change.

And I wouldn’t want to attribute to OIRA the change because
often it comes from the agency itself, which will decide in the proc-
ess that we can do it in a less burdensome way, or the Council of
Economic Advisors, or some other sibling agency. So if you are ask-
ing how many rules are improved with a view toward economic
concerns as a result of the deliberative process, it is not zero.

Mr. FrRANKS. Well, I won’t put you on the spot to ask how many
have been improved.

But, you know, Mr. Chairman, I have just got to say—and again,
in all deference to Mr. Sunstein—whatever the class, when 100
percent of them pass or get an A-plus rating you might want to
start questioning the test. And, you know, in Europe they had some
recent regulatory reform where they tried to subject the banks to
sort of a stress test to see if they could survive, and ironically, they
put this new protocol in place and nearly all of them were fine. And
so they began to question the test because we know that that is
not the case.

And I guess I just—again, I put it in my words and encourage
you to edit them if they are—if I am saying something that is not
true. What I am hearing is that there is not one of the Obama ad-
ministration or regulatory rules that have been put in place that
your office thought had enough negative impact on jobs and job cre-
ation that it was worth rejecting. And that is putting a lot of faith
in an Administration that has—forgive me—shown an arrogance to
competency ratio that is catastrophically out of balance.

And I would, you know, as someone that has been in business
I have just got to tell you, when regulations and additional costs
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come to us it has an impact on who we can hire. And in economy
sometimes we get to thinking it is all just numbers, but ultimately
it is about people producing goods and services and that is trans-
lated “jobs.”

And T just feel like we are headed in a terrible direction here
with jobs, and I—talking to the regulatory agency, and there is not
one regulation that you can say that you have rejected because of
a negative impact on jobs. And I find that sort of astonishing.

Mr. SUNSTEIN. Is it helpful to say that a number of regulations
have been changed in a way that is attentive to economic concerns
and burdens as a result of a process that OIRA oversees?

Mr. FRANKS. Well, I think I am going to have to accept that as
the best that can be offered. And again, with great respect for
you—due respect for you—I have just got to believe that there
would have been one, from this Administration especially, that
would have been worth rejecting.

And with that, Mr. Chairman, I am going to yield back.

Mr. CoHEN. Thank you, sir.

And the next questioner was high in the middle and round on
the ends, Mr. Jordan of Ohio?

Mr. JORDAN. From Ohio, that is right. Thank you, Mr. Chairman.

Mr. Sunstein, let me pick up where the Ranking Member left off.
In your testimony you talk about 900 significant rules that your
agency has reviewed since taking—since the Obama administration
took office.

And let me just be clear on how the process—at least the way
I understand the process works. Congress passes a law, President
signs the bill, the agency who has got jurisdiction over the bill—
let’s take the health care bill, so HHS has jurisdiction, they put to-
gether a set of rules, those rules then come to you. What is the au-
thority or power that you have?

Can you say, as the Ranking Member was alluding to in his
questions, can you say no? Can you just flat out reject them or do
you not even have that power?

Mr. SUNSTEIN. There is authority to issue return letters subject
ultimately to the President——

Mr. JORDAN. That is a yes. You can flat out say, “This rule does
not comply with the intent of Congress, the will of the President
when he signed the law, and we think that rule is not consistent
at all.” So you can do that?

Mr. SUNSTEIN. That is correct.

Mr. JORDAN. Of the 900 rules that you have reviewed since Janu-
ary of 2009, taking office, how many times have you done just what
you described you are allowed to do?

Mr. SUNSTEIN. Well, I haven’t issued return letters, but if

Mr. JORDAN. So then the answer is—just to be clear with where
the Ranking Member was—the answer is clearly zero. Nine-hun-
dred rules, zero times—no time have you done a letter saying that
rule does not comply with the intent of Congress and the will of
the President, so zero times you have done that?

Mr. SUNSTEIN. Well, there are two different questions. One ques-
tion is how many times have I issued a public return letter——
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Mr. JORDAN. But just to be clear, that is what you said when I
said, “Do you have the power to reject?” you said, “Yes, we can do
this type of letter.”

Mr. SUNSTEIN. Yes.

Mr. JORDAN. And then the follow-up question was, “Have you
done that type of letter?” and your answer was, “No.” So the obvi-
ous conclusion is zero times—no time have you said the rule does
not—have you disallowed a rule

Mr. SUNSTEIN. The last statement is not false, but if I may I can
clarify a little bit. There are rules that come over that are changed
significantly as a result of exactly the concerns to which you are
pointing, and I wouldn’t want to give OIRA the credit or the
blame——

Mr. JORDAN. So then how does it work? Do you say, “Hey, this
does not comply with what Congress intended, this does not comply
with the will of the President, so let’'s—instead of me doing this
let’s just work on”—is there an official thing you do or do you just
kind of—is it all bureaucratic talking back and forth? How does it
work?

Mr. SUNSTEIN. I think it is very much like the way—I defer to
you about how your office works, but my good guess is it is very
similar to how your office works, where there will be ideas that are
floated to you and that you might say, “No, forget about it,” but if
you trust your staff you are more likely to say, “Well, maybe we
can do it this way; maybe this way is better,” and then something
will emerge from that process of discussion which will produce
something you are comfortable with.

Mr. JORDAN. Does the public know—you talked about this identi-
fier number, you talked about transparency, and that is all, I
mean, good; we are glad that is part of the process. Does the public
know which route you are taking or do they know, like, “Look, we
don’t like this. We are asking them to change,” short of doing the
letter of rejection that you are capable of doing?

Mr. SUNSTEIN. There are a couple of great things I can tell you
about that are responsive to that. One is, what really matters with-
in a rule—with a rule—is not how it is proposed but how it comes
out, and you will see a number of rules that have already been fi-
nalized in the Obama administration that come out, as a result of
concerns about economic considerations, very differently from how
they were proposed, and that is completely publicly available.

So there are ones just in the last weeks, where the proposals
looked very different from the final. And that is a wonderful oppor-
tunity for Members of Congress, affected stakeholders, small busi-
ness.

With respect to OIRA’s own process, the public can find—we
make available—the difference between how the rule comes in and
how it came out. So you can see that.

Mr. JORDAN. Okay. That is at least somewhat positive I think.

Let me change gears a little bit. One of the things I have heard
from business owners across the fourth district of Ohio—and frank-
ly, business owners in general; the business roundtable a few
weeks ago made some statements about some of the things they see
coming from this Administration and this Congress—is the uncer-
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tainty that business owners see with what may happen next from
Congress.

Are, in fact, there going to be the tax—are the Bush tax cuts,
real 103 tax cuts, going to expire? Is, in fact, this health care bill,
how it is implemented, what is going to—the uncertainty that is
out there—many businesses—this is not Jim Jordan, conservative
guy from Ohio making this, this is people talking to me saying,
“Look, I am nervous about what may happen next, how all this is
going to get implemented, the rules that will come down.”

That uncertainty is having, I believe, a direct impact on people’s
willingness to take risks in our economy, willingness to hire indi-
viduals in our economy, willingness to call people back to work who
they have had to let go during this tough economic time. So talk
to me about if you think that is a valid concern, because I am cer-
tainly hearing it, and your thoughts on how that impacts your
agency.

Mr. SUNSTEIN. Yes. Well, I do, I think business uncertainty is
definitely not desirable, and in fact, Executive Order 12866 refers
explicitly—that is the one under which we operate—to the need to
minimize uncertainty.

I will tell you some of the things we are doing to try to avoid
that. We are relying very heavily on the notice-and-comment proc-
ess to make sure that members of the public, emphatically includ-
ing the business community, get a chance to see what is being pro-
posed, including the economic analysis, and get a chance to weigh
in and change it. So one thing that has been a very high priority
since I have been confirmed is to tee-up, as we say, the various op-
tions, the analysis, the possibilities, and to have public discussion
so nobody is going to be surprised.

Another thing we are really trying to do is to get in very plain
language in executive summaries, in tables, a statement of exactly
what is going to be expected of people under the proposal and ex-
aﬁtly what we think the burdens are going to be so they can see
that

Mr. JORDAN. Yes.

Mr. SUNSTEIN [continuing]. And correct it. We are also trying to
get alternatives proposed so that if—and agencies have been very
enthusiastic about this—so if one is going to create uncertainty, im-
pose big burdens, sometimes we will go the other way and we have
done that.

Mr. JORDAN. Mr. Chair, if I can—chairman will indulge for one
further question, or—are we doing a round two?

Mr. COHEN. Just as long as you induce Ohio work and being
upset with your rival Wisconsin and badger the witness. [Laugh-
ter.]

Mr. JORDAN. Well, let me just ask this: Obviously you have taken
a strategy of not outright rejecting rules. Nine-hundred times it
has come to you and you have not once said, “We reject a rule.”
You have taken a different approach to arrive at what you believe
would be the best process and the best outcome.

But is there something to be said for maybe sending a message
to the agencies, “No. We flat out reject what you have sent us.
There is a new sheriff in town.” All the uncertainty that you just
described that is out there that I have heard from constituents—
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do you think there is ever—maybe the other approach might be
better where you say, “Look, this just ain’t going to fly and we are
telling you outright no right from the get-go; now go back and do
it right,” and you send that message to the bureaucracy—to the en-
tire Federal bureaucracy?

Mr. SUNSTEIN. Well, it is a good question. The pattern that we
have set, which is working with the agencies to try to get it right,
emphatically with reference to cost and burden—that is a central
concern of ours—that was the pattern basically in the Bush admin-
istration and the Clinton administration and the Reagan adminis-
tration as well. That is the way OIRA normally operates, is
through, you know, informal improvement rather than public, “No.”

You are correct that previous Administrations have found it occa-
sionally useful to do that, and that was their judgment.

Mr. JORDAN. Thank you, Mr. Chairman.

Mr. CoHEN. Thank you, Mr. Sunstein. That concludes the ques-
tioning and we appreciate your testimony. And if other Members
have questions they will submit them to you in writing and we ask
that you reply with those in writing in the soonest possible time—
they have 5 minutes to do so.

Thank you. We will now empanel the second group.

I am now pleased to introduce the second witness panel to hear
the testimony for today’s hearing. Our first witness is Ms. Sally
Katzen. Ms. Katzen serves as the Podesta Group’s executive man-
aging director, a difficult task managing Mr. Podesta. She has tes-
tified before Congress 66 times on a broad range of Federal Gov-
ernment activity and has served on panels for the National Acad-
emy of Science.

Her career in the Federal Government includes 8 years in the
Clinton administration as deputy director for management at the
Office of Management and Budget, as Deputy Assistant to the
President for Economic Policy and Director of the National Eco-
nomic Council, and as Administrator of OIRA. Ms. Katzen was the
first female partner at Wilmer Cutler & Pickering and is a well re-
spected professor, having taught at George Washington, Michigan,
George Mason, Pennsylvania, and Georgetown law schools in addi-
tion to Smith College, Johns Hopkins, and the Michigan in Wash-
ington program.

Welcome back, Ms. Katzen, and will you please proceed with
your testimony?

TESTIMONY OF SALLY KATZEN, SENIOR ADVISOR, PODESTA
GROUP, AND FORMER ADMINISTRATOR OF THE OFFICE OF
INFORMATION AND REGULATORY AFFAIRS (OIRA)

Ms. KATZEN. Thank you very much, Mr. Chairman, Ranking
Member Franks, Mr. Jordan. I appreciate very much the invitation
to testify today. This Committee has been terrific in promoting the
integrity of the Federal regulatory process and I thank you for hav-
ing this hearing to consider how the Obama administration has
done in this regard in its first year-and-a-half.

Now, in my written testimony I begin with the regulatory agen-
cies rather than OIRA because it is the agencies to which Congress
has delegated the rulemaking authority. And to evaluate how those
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agencies are doing I think it is necessary to have a baseline. So
where were they in January 2009?

Well, in addition to having been OIRA Administrator for 5 years
during the Clinton administration, I was privileged to serve in the
Obama-Biden transition with responsibility for the executive office
of the President and all regulatory issues. What I saw during the
transition was not a pretty picture.

During the preceding 8 years, the regulatory agencies were re-
quired to do more research, more analysis, more consultation, more
review with fewer resources, fewer—less support. In many regu-
latory agencies the staff was depleted; in virtually all it was demor-
alized. It was, overall, a dismal state of affairs.

Now, the Obama administration took office with a renewed dedi-
cation to the regulatory agencies’ missions and a deep respect for
agency folks who do the work, but with very few new resources be-
cause of the economic situation—there was not money to make up
for the shortfall—and with very few new leaders—the nomination-
confirmation process is interminable. Even today, the regulatory
agencies do not have confirmed appointees in all of their leadership
positions.

Now, that said, I think the regulatory agencies have done quite
well, and in—excuse me—in my written testimony I discuss how
they dealt with the midnight regs, and at the same time began to
move forward.

What about OIRA, which has been charged by both the Repub-
lican and Democratic administrations over the last 3 decades to re-
view the regulatory activities? In my written testimony I provide
a lot of information about the executive orders that govern and I
look forward to any questions you may have on that. I want to use
}his time to make basically four points about the present and the
uture.

First, centralized review by OIRA now extends to executive
branch agencies. I believe it should be extended to the independent
regulatory commissions as well—those multiheaded agencies like
the SEC, FCC, FTC, whose members do not serve at the pleasure
of the President and can only be removed for cause.

They are not subject to review under the executive orders, either
the Reagan or the Clinton executive order, and that was not be-
cause of a conclusion that they are—I am now a triple negative.
The draftsmen were told by the legal advisors that there was legal
authority to extend the review of the IRCs, but the decision not to
was made for political reasons.

I would rethink that with the benefit of hindsight, because if you
think about the problems that plague this Nation, they do not fit
neatly into one agency. Consider the recent financial meltdown,
which implicated both executive branch agencies like the Treasury
and independent agencies like the SEC and even, shall I say, the
Fed. What have we done? We combined two executive branch agen-
cies—the SEC and—and at the same time we created a new agency
as a bureau in an independent regulatory commission, the Fed.

Because they go about rulemaking in the same way there should
not be a problem with review, but because of the way they are
structured, situated with respect to the President, the review—the
type of review—might be different. Congress thought about this
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under the Paperwork Reduction Act and had a really keen
scheme—elegant, quite elegant scheme—and in my written testi-
mony I go through that.

The second point is the orientation of OIRA. All discussion in the
preceding panel had to do with review of individual regs. It is a
transaction-oriented process. I think that is important—indeed, es-
sential—and would disagree with some of my colleagues who would
like to see that diminished.

But it shouldn’t be solely transaction-oriented. I think there
should be an opportunity for review of areas to create a construct—
if you will, a framework—for the review of the regulations in a par-
ticular area ensuring a comprehensive and coherent regulatory so-
lution rather than a one-off, and what do we think about this one?

There is a provision in the executive order—section four—which
goes to planning. That is the basis for this, and I would encourage
that to be pursued.

The third point I want to make has to do with the meetings that
OIRA has with respect to outsiders, and there is a provision in the
executive order that sets up a process which was the practice dur-
ing the Clinton administration, and in the Bush administration
they started to make changes which have continued and acceler-
ated, and I think Mr. Bass might be able to expand on that.

Finally, I just want to mention e-rulemaking. I was very honored
to chair a blue ribbon commission under the auspices of the Amer-
ican Bar Association. We talk a lot about data decision—data-driv-
en decision-making, the value of public participation, the potential
for harnessing technology to produce a more efficient and effective
government.

I mean, the single most obvious manifestation of the congruence
of these in the Federal regulatory process is e-rulemaking. I would
urge this Committee to consider having a hearing specifically on
that subject because it seems to me it is an opportunity not only
to improve the regulatory process but also congressional oversight
and the implementation of the Congressional Review Act.

I thank you very much for your kind attention to my comments
and look forward to answering any questions.

[The prepared statement of Ms. Katzen follows:]
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Chairman Cohen, Members of the Subcommittee. Thank you for inviting me to
testify today on a subject that affects virtually every man, woman and child in this
country. Congress makes the law, but it cannot possibly fill in all the details, and
therefore it delegates to the regulatory agencies the authority to develop implementing
regulations, which then have the force and effect of law. I commend this Committee for
convening this hearing to explore the federal rulemaking process, including the role of
the Office of Information and Regulatory Affairs (OIRA) at the Office of Management
and Budget (OMB).

As you know, T served as the Administrator of OTR A for the first five years of the
Clinton Administration, then as the Deputy Assistant to the President for Economic
Policy and Deputy Director of the National Economic Council, and then as the Deputy
Director for Management of OMB. I am a proponent of centralized review of agency
rulemaking, and I was personally involved in the drafting and implementation of
Executive Order 12866 which is discussed below. Ihave remained active in the area of
administrative law generally and rulemaking in particular. After leaving government
service in January 2001, T taught Administrative Law and related subjects at the
University of Michigan Law School, George Washington University Law School, George
Mason University Law School, and the University of Pennsylvania Law School, and 1
also taught American Government seminars to undergraduates at Smith College, Johns
Hopkins University, and the University of Michigan in Washington Program. [have

written articles for scholarly publications and have frequently been asked to speak on this
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subject. With this background, T hope I will be able to provide some historical

perspective for considering some of the issues of current concern.

The federal rulemaking process starts, as it must, with the agencies to which
Congress has delegated rulemaking authority. The agencies are the repositories of
programmatic expertise and experience, and it is their responsibility to set priorities,
develop solutions to demonstrated problems, provide supporting analyses, conduct the
notice-and-comment (or other required) proceedings, and build a record that would be
sustainable not only in court but in the public arena as well. To evaluate how the
agencies in the Obama Administration are doing, it is obviously necessary to have a

baseline: where were they 18 months ago?

I'had the privilege of working in the Obama-Biden Transition, with responsibility
for, among other things, regulatory issues. What 1 saw was not a pretty picture. During
the Bush Administration, regulatory agencies had been required to do more research,
more analysis, more consultation, and more review, but they were given less support and
fewer resources. In many regulatory agencies, the staft was depleted; in virtually all, the

staff was demoralized. It was, overall, a dismal state of affairs.

The Obama Administration took office with a dedication to the regulatory
agencies’ missions, a commitment to carrying out the new President’s agenda, and a
respect for rulewriters, but very few new resources and virtually no new leaders. The
state of the economy did not allow the new Administration to make up for the shortfalls
in agencies’ budgets over the preceding eight years, and the nomination/contirmation
process was seemingly interminable; even today, there are some regulatory agencies that

do not have confirmed appointees in important leadership positions.

That said, 1 believe that the regulatory agencies have done quite well in this
Administration. They undertook analysis of the so-called “midnight regs” — the rules put
in place in the last days of the Bush Administration — and took what they perceived to be
appropriate remedial action (stopping the regulations that were in the pipeline until an
Obama appointee could review; determining whether to extend the effective date for

those regulations that were final but not yet in effect; and initiating a new rulemaking
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proceeding to modify or rescind those regulations that were already in effect). At the
same time, the agencies began to tackle the backlogs in developing new rules that
Congress had authorized (or required) to be issued. That was a daunting task, but by all
accounts most have made considerable progress in addressing outstanding issues and

advancing the agencies’ missions.

In talking about the federal rulemaking process, the focus inevitably eventually
turns from the regulatory agencies to OIRA because, for the last three decades, OIRA has
been charged by both Republican and Democratic Presidents to review the regulatory

activities of Executive Branch agencies. A little history here may be helpful.

The first steps towards centralized review of rulemaking were taken in the 1970’s
by Presidents Nixon, Ford and Carter, each of whom had an ad hoc process for
selectively reviewing Executive Branch agency rulemakings: President Nixon’s was
called the Quality of Life Review; President Ford’s was focused on the agency’s
Inflationary Impact Analysis that accompanied the proposed regulations; and President
Carter’s was through the Regulatory Analysis Review Group whereby proposed rules that
were substantial or otherwise important were reviewed by an inter-agency group, which
then submitted its critiques (often strongly influenced by economists) on the record to the

issuing agency.

In 1981, President Reagan took a significant additional step in issuing Executive
Order 12291. That Order formalized a process that called for the review of all Executive
Branch agency rulemakings -- both the notice/proposal and the final rule — under
specified standards for approval. To conduct that review, President Reagan turned to
OIRA, which had been established by Congress for other purposes under the Paperwork
Reduction Act of 1980, 45 U.S.C. 3501. Unless OIRA approved the draft notice of
proposed rulemaking and the draft final rule, the agency could not proceed. As Jim
Miller, the OIRA Administrator under President Reagan, has said, “Under 12,291 OMB
did have the power to say ‘no,’ to say ‘stop.” And we did.” And he proudly described

himself as OIRA Administrator as: “1’m mean as a junk-yard dog.”
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Executive Order 12291 proved to be highly controversial, with its critics citing
three principal concerns. First, the Executive Order was explicitly intended to bring
about regulatory “relief,” as in rolling back regulations that the business community
found costly or burdensome. Second, the Order relied on (and reflected unequivocal faith
in) cost/benefit analysis, with an emphasis on the cost side of the equation. Third, the
review process was, by design, not transparent; indeed, the mantra was “leave no
fingerprints,” with the result that disfavored regulations were sent to OMB and
disappeared into a big black hole. Executive Order 12291 remained in effect throughout

the Reagan/Bush years and into the Clinton Administration.

Eight months into his first term, on September 30, 1993, President Clinton signed
Executive Order 12866, changing the charter for OIRA in significant ways. The preface
reaffirmed the importance of centralized review and oversight, but it also spoke of the
primacy of the regulatory agencies to which Congress had delegated discretion. The new
Order limited OIRA review to “significant regulations” — those with a likely substantial
effect on the economy, the environment, or on public health or safety, or those raising
novel policy issues — leaving to the agencies the responsibility for carrying out the
principles of the Executive Order on the vast majority (roughly 85%) of their regulatory

actions.

Executive Order 12866 continued to require Executive Branch regulatory
agencies to assess the consequences of their proposals and to quantify and monetize both
the costs and the benefits to the extent feasible. At the same time, however, the Order
explicitly recognized that some costs and some benefits cannot be quantified or
monetized but are “nevertheless essential to consider.” (Section 1(a)) Ibelieve it was
Einstein who had a sign in his office at Princeton to the effect that “not everything that
can be counted counts, and not everything that counts can be counted.” The process of
review of agency proposals remained essentially the same as in the Reagan Order, but
time limits were imposed on OIRA review, and Executive Order 12866 included several

important provisions to promote transparency and accountability.

Based on the experience of the first two decades of OIRA review, it would be

reasonable to assume that Executive Orders do make a difference. The two documents
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(President Reagan’s Executive Order 12291 and President Clinton’s Executive Order
12866) are quite different from each other, and the tone of each clearly carried through to
how centralized review was conducted by the Reagan/Bush Administrations on the one
hand and the Clinton Administration on the other. They were decidedly different

variations on the theme.

President George W. Bush did not, at first, issue a new Executive Order; in fact,
Executive Order 12866 remained in effect virtually unchanged for the first five years of
his Presidency. (The only changes came two years into President Bush’s first term, and
they were limited to transferring the roles assigned to the Vice President to the Chief of
Staft or the OMB Director.) Nonetheless, centralized review during the Bush
Administration was not the same as during the Clinton years. GAO did a very thorough
study (GA0-03-929), and numerous articles have been written, confirming that there was
a dramatic change in the relationship between the regulatory agencies and OIRA with the
change of Administrations. Whereas OIRA functioned more as a colleague or
collaborator under the Clinton Administration, Bush’s OIRA Administrator characterized
himself as a “gatekeeper.” And he was true to his word, returning an unprecedented

number of proposals to the agencies for revisions before they could be issued.

Perhaps more significantly, during the Bush Administration, OMB and/or OIRA
issued a series of guidelines, circulars, or bulletins that modified the regulatory process
(and the relationship between the agencies and OIRA) in minor and major ways. On
February 22, 2002, OMB issued Information Quality Act (IQA) Guidelines. (67 Fed.
Reg. 8452). The IQA itself was three paragraphs attached to a more than 700-page
Treasury and General Government Appropriations Act for Fiscal Year 2001, with no
hearings, no floor debate and no committee reports. Tts objective was “to ensure the
quality, objectivity, utility and integrity of information disseminated to the public.”
OMB’s government-wide guidelines created a new construct: now, there would be
“information” and “influential information” and different (more stringent standards)
would apply to the higher tiers. OMB also required the agencies to issue their own
guidelines (subject to OMB approval); establish administrative mechanisms allowing

people or entities to seek the correction of information they believe does not comply with
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these guidelines; and report periodically to OMB on the number and nature of these
complaints. The U.S. Chamber of Commerce thought this “would have a revolutionary
impact on the regulatory process” — keeping the agencies from relying on data that

industry thought was questionable.

On August 29, 2003, OMB proposed Peer Review Standards for Regulatory
Science, which attempted to establish uniform government-wide standards for peer
review of scientific information used in the regulatory process. Peer review is generally
considered the gold standard for scientists. Yet leading scientific organizations, joined by
citizen advocacy groups and former government officials, argued that OIRA’s proposal
was unduly prescriptive, unbalanced (in favor of industry), and introduced a new layer of
OMB review of scientific or technical studies used in developing regulations. The
reaction was so strong and so adverse that OMB substantially revised its draft Bulletin to

make it appreciably less prescriptive and restrictive.

On September 17, 2003, OIRA replaced a 1996 “best practices” (i.e.,
informational) memorandum on how to do cost/benefit analysis with OMB Circular A-4.
The Circular, almost 50-pages single spaced, was a detailed discussion of the dos and
don’ts of virtually every aspect of the documentation that is needed to justify a regulatory
proposal. While the term “guidance” was used, agencies that departed from the terms of
the Circular did so at their peril (or more precisely, at the peril of their regulatory

proposal).

OIRA also proposed a Risk Assessment Bulletin (January 9, 2006) to govern risk
assessments produced by the federal government. There were six standards specified for
all risk assessments and a seventh standard, consisting of five parts, for risk assessments
related to regulatory analysis (i.e., to be used in rulemaking). In addition, using the
terminology from the IQA Guidance, OIRA laid out special standards for “Influential
Risk Assessments” relating to reproducibility, comparisons with other results,
presentation of numerical estimates, characterizing uncertainty, characterizing results,
characterizing variability, characterizing human health effects, discussing scientific
literature and addressing significant comments. Again the reaction from the agencies and

the public was so negative that OMB decided to ask the National Academies of Scientists
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(NAS) to comment on the proposed Bulletin. The NAS panel (on which I served) found
the Bulletin “fundamentally flawed” and recommended that it be withdrawn. OIRA

ultimately issued a revised, greatly toned-down memorandum on the subject.

This was quite a record, and it had a real effect on the agencies, consolidating and
strengthening authority in OIRA vis-a-vis the agencies. For present purposes, however,
the significant thing is that these changes were made without any changes to the operative
Executive Order. And when President Bush ultimately did amend Executive Order
12866 with Executive Odder 13422, it was for other reasons and he still did not codify
any of the changes discussed above. OMB memorandum, guidelines, circulars and
bulletins do not have the same status as an Executive Order, but they are treated as if they
did by the federal agencies. Stated another way, changes to the federal regulatory process

are not solely dependent on changes to the applicable Executive Order.

I raise this because there has been discussion over the last year about the status of
President Obama’s executive order on the regulatory process and considerable
speculation as to why it is taking so long and what it will ultimately include (or exclude).
The origins of this trace back to shortly after President Obama’s inauguration, when he
revoked the Bush Executive Orders modifying Executive Order 12866 -- returning the
Clinton Order to its original text. (Executive Order 13497) — and the same day, January
30, 2009, issued a Memorandum directing OMB, in consultation with Executive Branch
regulatory agencies, to produce “a set of recommendations for a new Executive Order on
Federal regulatory review.” He listed eight areas of interest: the relationship between
OIRA and the agencies; disclosure and transparency; public participation; the role of
cost/benefit analysis; distributional, fairness and inter-generational considerations; undue
delay in the review process; the role of behavioral sciences; and best tools for achieving

public goals through the regulatory process.

Thereafter, OMB solicited feedback from the public, posting a Notice in the
Federal Register (74 Fed.Reg. 8819) and on the Internet. It received over 180 comments
from regulated entities, public interest groups, academicians, and other interested

individuals. It is now well over a year, and there is no new executive order. On the
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other hand, as I noted earlier, there can be changes in the regulatory process and in the

relationship between OIRA and the agencies without changes in the executive order.

So it is worth looking not only at the words on a piece of paper (albeit the words
of the President), but also at OIRA’s actions during the past year and a half. Based on the
material in the testimony for this hearing of President Obama’s OIRA Administrator,
Cass Sunstein, as well as several of his speeches and memoranda, it appears that OIRA is
doing very well on many of the subjects/issues listed by President Obama in his January
30, 2009, Memorandum. Most significantly, there have been remarkably few stories of
any tensions between the regulatory agencies and OIRA; the few that have appear to be
based on genuine policy differences rather than disaffection with the process of

centralized review.

Notwithstanding the high marks I would give the current OIRA, there are a few
areas where changes could be made to make a good program even better. First, as noted
above, ORIA reviews the rulemakings of Executive Branch agencies. I now believe that
centralized review should be extended to the independent regulatory commissions
(IRCs). Several commenters who responded to OMB’s Notice regarding a new executive
order addressed this issue, with comments both in support and in opposition. Some
background here may be helpful. The rules proposed by IRCs — those multi-headed
agencies, such as the SEC, FCC, FTC, FEC, etc., whose members do not serve at the
pleasure of the President and can be removed only for cause —were not subject to review
by OIRA under the Reagan Executive Order, nor under the Clinton Executive Order. In
both cases, the legal advisors to the draftsmen concluded that the President had authority
to review the rules of IRCs, and the decision not to do so was essentially for political

reasons.

With the benefit of hindsight, I would rethink that decision. The problems that
plague our nation do not fit neatly into one agency. Consider the recent financial
meltdown, which implicated multiple agencies, including both Executive Branch
agencies (e.g., Treasury) and IRCs (e.g., Federal Reserve, SEC); indeed, one of the
measures included in the recent legislation was to combine two Executive Branch

agencies and create a new one (the Consumer Financial Protection Agency) as a Bureau
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within the Federal Reserve. While the way Executive Branch agencies and IRCs conduct
rulemaking is for all practical purposes the same, the differences between Executive
Branch agencies and IRCs in terms of their structure and their relationship to the
President would suggest that the process of review need not — possibly, cannot -- be the
same. Congress confronted this very problem in the Paperwork Reduction Act, where it
provided for OIR A review of Information Collection Requests (i.e., government forms)
from all agencies, Executive Branch and IRCs. The elegant solution it adopted was to
authorize OIRA to approve or disapprove paperwork from Executive Branch agencies
directly (Sec. 3507(b) and(c)), but to allow IRCs to void any disapproval by majority

vote, explaining the reasons therefor (presumably in a public meeting) (Sec. 3507 (f)).

A variation on that approach could be used for regulatory review, whereby OIRA
would provide its views in writing to the IRC, which would then be subject to a vote by
the full Commission or Board (again, presumably in a public meeting) before final
approval of the regulatory action. This is only one of several plausible ways to reconcile
the competing interests involved. While some may see this as a power play for OIRA, I
firmly believe that the end result would be better coordinated and coherent regulatory
actions, and ultimately better decision making. In this regard, it is instructive to note that
IRCs do not typically engage in the rigorous analysis that has come to be expected (and
generally accepted) for Executive Branch agencies; indeed, in the 2010 OMB draft report
to Congress (Appendix C), it appears that roughly half of the rules developed by the IRCs
over a ten-year period have no information on either costs or benefits, and those that do
have very little monetization of benefits or costs. Such analysis is critical, I believe, for

developing and evaluating regulatory actions.

Another topic for consideration relates to the orientation of OIRA, which
traditionally has focused virtually all of its time and resources on the review of individual
regulatory actions developed by the agencies — one at a time (except where two or three
arrive in close proximity to one another). A few critics of OIRA have suggested that
OIRA cease and desist from this function. I strongly disagree. Ithink such reviews are
essential for all the reasons that proponents of centralized review traditionally assert —

namely, it is the last step to ensure consistency with the President’s policies and
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priorities; to coordinate regulatory policy within the Executive Branch (conducting the
inter-agency review is one of the most important — and least acknowledged --aspects of
centralized review); and to offer a dispassionate and analytical “second opinion” on an

agency’s regulatory actions.

At the same time, I think OIRA should do more than just one-by-one reviews. As
noted above, the issues plaguing our country do not fit neatly in one agency; nor are they
likely to be solved by one regulatory action. Whether it be clean air, worker safety, food
purity, energy efficiency, or a host of other issues that are of concern, it is often essential
to look beyond the specific proposal du jour and consider the broader picture — in effect,
construct a framework for addressing the problem, allocating resources, and ensuring a

coherent and comprehensive regulatory solution.

The mechanism for embarking on and developing such an approach is already in
place — Section 4 of Executive Oder 12866, “Planning Mechanism.” Under sub-section
(c), “The Regulatory Plan,” both Executive Branch agencies and IRCs are to send to
OIRA (for OIRA review and circulation to other affected agencies) a document that
includes a statement of the agency’s regulatory objectives and priorities as well as a
summary of “the most important significant regulatory actions that the agency expects to
issue in proposed or final form in that fiscal year or thereafter.” These materials are
published in the semi-annual Unified Regulatory Agenda, but the process itself has
become more of a paper exercise than an analytical tool. This is not new; before, during
and after my tenure at OIRA, the focus was on the transactions. But it does not have to
be that way. Professor Peter Strauss and others have called for OIRA to put meat on the
bones of this planning process. Iencourage those who are interested in improving the

federal regulatory process to join this effort.

Another area where there is a divergence between the intent underlying the text of
Executive Order 12866 and the practices that have developed over time relates to the
provisions regarding meetings with outsiders (Section 6(b)(4)). Again, some history may
be helpful. Under President Regan’s Executive Order 12291, there were no provisions
for promoting openness, accessibility and accountability. Time and again, complaints

were lodged with Members of Congress (and in the press) that the OIRA process was
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totally opaque, and there was considerable suspicion that OIRA staff were meeting with
outsiders (presumably representatives of industry) and then acting as conduits to

accomplish at OMB what could not be accomplished at the agencies.

Executive Order 12866 sought to rectify the situation by spelling out the
disclosure requirements that would govern OIRA review, including, among other things:
that representatives from the issuing agency would be invited to any meeting that OIRA
personnel had with persons outside the government; that information about such meetings
would be publically disclosed; and that all written communications between OIRA and
such persons would be forwarded to the issuing agency. Importantly, the very first
provision of this section of the Executive Order specified: “Only the Administrator of
OIRA (or a particular designee) shall receive oral communications initiated by persons
not employed by the executive branch of the Federal Government regarding the substance

of a regulatory action under OIRA review.” (Section 6(b)(4)}A))

The intent of this provision was straightforward — namely, except in unusual
circumstances (such as recusal, etc.), the OIRA Administrator (a presidentially appointed,
Senate confirmed individual) would participate in these meetings. That was the practice
during the Clinton Administration, and OIRA staff were virtually never authorized to
meet with outsiders without the Administrator. This began to change when President
George W. Bush’s OIRA Administrator was sworn in, and the practice of staff-only
meetings has accelerated over time so that now it appears that the presence of the OIRA
Administrator at such meetings is a rarity rather than the norm. I have heard that this has
resulted in a significant diminution of requests for meetings from the public interest
community. Gary Bass, Executive Director of OMB Watch, appearing on the panel
today, has more direct knowledge of this issue, and I understand he will be addressing it
in his testimony. For my part, I recognize that the concerns that existed in 1993 may
have been ameliorated or changed in nature; that the mechanism selected in 1993 to
address those concerns may have had unintended consequences that undercut its
practicality or desirability; and that, in any event, the regulatory review process is not,
and should not be, frozen in time. Nonetheless, I hope that OIRA leadership will

reexamine current practices with all these considerations in mind.
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There is one other area of OIRA activities that I would like to mention --
e-Rulemaking. The Obama Administration (and OIRA in particular) has devoted
considerable energy to its Open Government Initiative and has talked about the use of
data for decision-making, the value of public participation, and the potential for
harnessing technology to produce a more efficient and effective government; the single,
most obvious manifestation of the congruence of these objectives in the federal
regulatory process is e-Rulemaking. I will admit to a certain bias here, because [ was
honored to chair a blue-ribbon Committee on the Status and Future of Federal e-
Rulemaking, convened under the auspices of the American Bar Association. We
produced a series of recommendations (for both the Administration and the Congress)

which were endorsed by a wide range of organizations.

1 believe that OIRA should be taking the lead in implementing some/most of these
recommendations. While it has taken some steps, those who worked on the Committee’s
report are, frankly, disappointed that OIRA has not been as aggressive as we think it
should be. This may be a topic for another (ditferent) hearing, for e-Rulemaking has the
potential not only to transform the rulemaking process but also to enable Congress to

more effectively carry out its oversight responsibilities.

This Subcommittee has been ever vigilant in promoting the integrity and
legitimacy of the federal regulatory process. Ithank you for that effort and for your kind

attention to my statement. Ilook forward to answering any questions you may have.
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Mr. CoHEN. Thank you, Ms. Katzen.

And our next witness will be Dr. Bass, and Dr. Gary Bass is the
founder and executive director of OMB Watch, a nonprofit research
and advocacy organization that promotes greater government ac-
countability and transparency and increased citizen participation
in public policy decisions. Prior to founding OMB Watch—not to be
confused with Timex—Dr. Bass was president of Human Services
Information Center, where he wrote two books and numerous arti-
cles on human service issues.

He also serves as director of liaison for the International Year of
Disabled Persons, worked as a consultant on several projects in
special education and the mental health of children and youth, and
served as a special assistant to Wilbur Cohen, then chair of Michi-
gan’s Governor’s Task Force on the Investigation and Prevention of
Abuse at Residential Institutions.

Thank you, Dr. Bass.

TESTIMONY OF GARY D. BASS, Ph.D.,
EXECUTIVE DIRECTOR, OMB WATCH

Mr. Bass. Thank you, Mr. Chairman and other Members.

Much of the conversation today has focused on one type of stake-
holder, which is the business community. I would like to talk about
it from the perspective of people who benefit from the regulations
and give a little bit of a backdrop.

We have gone through nearly almost a decade—8 years—of real-
ly a weakening of our regulatory apparatus within government.
People who came in to oversee the regulatory agencies had often
come from agencies—from companies—and now were regulating
those same industries or companies creating sort of a foxes in the
henhouse kind of model.

Those regulations that did make it out were weaker and bene-
fited mostly the regulated industries. Those regulations that were
in place, the enforcement was greatly reduced and made minimal.
It was almost a wink and a nod.

When the Obama administration took over they had to largely
address this kind of weakening of the regulatory agencies. They
have put in place excellent people—very qualified, very skilled.
They have begun building the regulatory apparatus, and they have
begun thinking about how to strengthen enforcement.

I raise this because it is in this context of a weakening regu-
latory environment that the country and the people in this country
have faced situations where workers and the public have died,
where people have been displaced in terms of their economic and
livelihood—general social livelihood—and I am referring to a whole
series of major crises that have been occurring, whether it is the
collapse of mines with the Massey Energy situation in West Vir-
ginia, whether it is the problem of Toyota recalls, whether it is the
issue of the disaster of the BP Deepwater Horizon. Or you could
look around to daily newspapers and see both food and consumer
products daily having many problems.

It is in this context that we now see, if you will, a further agenda
from the business community to deregulate—and, I should say, in
the context of jobs, as we have been talking about today. It is rath-
er surprising that the business roundtable put out, if I will, a hit
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list of more than 200 rules in the last 2 weeks that should be de-
regulated covering virtually every aspect of our lives, whether it is
environment, whether it is worker protections, whether it be finan-
cial reform—all of these were in the list. U.S. Chamber of Com-
merce followed that and made the threat of moving jobs offshore
if the Administration did not deregulate.

On top of that, minority leader John Boehner came out and en-
dorsed a 1-year moratorium on most new regulations. All of this is
in the context where people’s lives are at stake.

What we need is just the reverse. We need a strong Congress
and we need a strong Administration to put in place the rule-
making apparatus that will protect the public.

On top of it, this discussion about harm to jobs and job creation,
I would like to see some data on that. We also have data that show
otherwise.

There is not a rule that has been in place in the past years
where the business community didn’t scream bloody murder that
it would hurt, and in the end there has been adaptive technologies
and adaptive ways to live with those rules and make the economy
go. I am just thinking of the Clinton years, for example, where the
business community complained bitterly that the Clinton adminis-
tration was the regulatory presidency and yet the economy just
rolled along swimmingly.

Okay, so in that context, moving back to OIRA, I have four sug-
gestions. One is that what we need to do is—I would disagree with
Ms. Katzen around the centralized review. Notwithstanding that,
I do agree 100 percent with her comment about the transactional
reviews.

We need the OIRA administrator to focus on these big-picture
problems; we need to connect the dots. We need to get this regu-
latory machine working in a way that is respectful of business and
respectful of the beneficiaries of the regulations. By focusing on
transactional reviews we will never get to that point of seriously
looking at the regulatory problems in this country.

The second thing I would recommend is, to the extent that these
transactional reviews are occurring the administrator needs to be
involved in meetings with public stakeholders. The history on this
was to ensure that the civil service staff that work at OIRA are not
the ones meeting with the public because of all the politics that are
involved in that.

Over the years, particularly starting in the Bush administration,
that has shifted so that the administrator has not been meeting
but the staff have been meeting. We need to shift that direction.
What has happened today is many in the public interest commu-
nity no longer even request meetings.

The third point I would make—Administrator Sunstein talked a
great deal about transparency, and he should be congratulated as
well as the Administration should be congratulated for all they
have done. I would encourage more.

An example would be, to the extent that the kind of dialogue
that was discussed between OIRA and the agencies occurs even be-
fore formal review happens the agencies should be disclosing that
kind of communication. The dashboard that he was describing—
that Administrator Sunstein was describing—should have bench-
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marks so the public can know how to assess whether or not the Ad-
ministration is moving in the right direction.

My final point is, congratulations to you, Congress, and to you,
Mr. Chairman, for hosting this hearing today. I think much more
needs to be done. The issues I have described, which are cata-
strophic—the public demands and wants protections and needs
Congress to step in to think through the right way to make that
happen, albeit with the balance of business interests and the public
interest.

So I thank you for hearing me out today.

[The prepared statement of Mr. Bass follows:]
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|. Developing Recommendations to Fix a Broken Regulatory Process

OIRA was created by the Paperwork Reduction Act (PRA) of 1980 to serve as the
clearinghouse for federal information collection requirements and address other information
resources management issues. OIRA reviews and approves any agency attempt to collect
information from ten or more people. Since then, OIRA’s responsibilities have expanded.
Building on the centralized review frameworks of previous presidents, President Ronald Reagan
was the first to require rulemaking agencies to submit all regulations to OIRA for review and
approval, a power Congress did not give OIRA in the PRA.

The current regulatory review framework was established in 1993 when President Bill Clinton
signed Executive Order 12,866.2 E.O. 12,866 requires agencies to submit to OIRA drafts of
proposed and final significant rules. By focusing only on significant rules, OIRA was able to
dramatically cut its workload while maintaining its ability to oversee the most important of
agencies’ regulations.

President George W. Bush’s administration continued to operate under E.O. 12,8686; but under
President Bush, OIRA took a more aggressive posture with respect to both the regulatory
process at large and the individual, rule-by-rule review of agency draft proposed and final rules.
Led by administrator John Graham, OIRA invented new ways to tighten its hold on agency
regulation. Graham imposed rigorous guidelines for cost-benefit analyses and peer reviews, for
example. Under Graham, OIRA also began commenting on agency drafts earlier in their
development, before the agency had officially submitted them for review. These changes added
a new level of political control over both regulatory information and the development of
individual rules. They also biased the system toward the administration’s policies and priorities,
which in turn tilted the regulatory playing field in favor of the regulated interests.

In January 2007, President Bush amended E.O. 12,866 when he signed Executive Order
13,422.% The changes made by E.O. 13,422 were controversial: agencies’ regulatory policy
officers, who many feared could be easily influenced by OIRA, were imbued with the authority to
quash new rulemakings through their unilateral power to initiate or kill regulations, a power that
had formerly rested with appointed agency heads; and for the first time agency guidance
documents (voluntary, often interpretive statements of an agency’s stance on a particular issue)
were systematically swept into QIRA’s centralized review.*

Over time, other stipulations have been placed on rulemaking activities, some through law,
some through administrative edicts. As a result, agencies must assess regulations’ potential
impacts on numerous different sectors and interests. Agencies are often required to perform
analyses for impacts on small businesses, federalism, the energy supply, and environmental
justice, just to name a few. This unwieldy development has created a process with competing,
sometimes contradictory values and, just as importantly, one that takes far too long to navigate.

Ta4us.C. § 3501 et seq. Available at: hitp://ombwatch.org/files/regs/library/pra.pdf.

2 william J. Clinton, “Executive Order 12866 of September 30, 1993, Regulatory Planning and Review,”
The White House, Sept. 30, 1993. Available at: http://www .reginfo.gov/public/jsp/Utilities/EO_12866.pdf.
8 George Bush, “Executive Order 13422 of January 18, 2007, Further Amendment to Executive Order
12866 on Regulatory Planning and Review,"” The White House, Jan. 18, 2007. Available at:
http://edocket.access.gpo.gov/2007/pdf/07-293. pdf.

* For more information, see “A Failure to Govern: Bush’s Attack on the Regulatory Process,” OMB Watch,
March 2007. Available at: http://ombwatch.org/node/3228.
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From 2007 to 2008, anticipating the change in administration, OMB Watch convened a group of
regulatory process experts to consider the administrative state and develop ideas for reform.
The group’s discussions and recommendations were informed not only by recent experiences
with the Bush administration, but by the long-brewing troubles many observers had grown
frustrated with: the complexity of the process, the length of the typical rulemaking, access by
special interests, the difficulty the public faces in engaging in the process, and the integrity and
quality of regulatory decisionmaking.

The group of 17 experts produced a final report, Advancing the Public Interest through
Regulatory Reform.® The authors, of which | am one, presented this report to the Obama
transition team and then the new administration. The report contains specific recommendations
for five major issues: improving the quality of regulations, integrity and accountability,
implementation and enforcement, transparency, and public participation. Additionally, the report
recommended action that both the incoming administration and the 111™ Congress could take
within their first 100 days. A copy of the report is available at http.//ombwatch.org/node/4198.

OMB Watch’s assessment of the Obama administration and, in particular, OIRA, has largely
been conducted in light of the Advarnicing the Public Interest report and its recommendations. My
testimony will at times reflect the stances and recommendations of the report.

1. Reforming the Regulatory Process

The Obama administration waded into regulatory issues on its first day in office. On Jan. 20,
2009, White House Chief of Staff Rahm Emanuel issued a memo setting the Obama
administration’s strategy for reviewing regulations left over from the Bush administration.
Emanuel targeted two categories of regulations: those still in the pipeline, which were to be
halted until Obama administration appointees were in place, and those final but not yet in effect.
The memo instructed agencies to “consider extending for 60 days the effective date” of those
rules that were finalized but were not in effect as of Jan. 20.°

However, the Emanuel memo does not cover the majority of the so-called midnight regulations
the Bush administration had completed in its final months in office. These regulations had drawn
criticism from every corner of the public interest community. The midnight regulations had
targeted environmental protections, workers’ rights, and women'’s freedom to discuss
contraception and abortion with their health care providers, among other issues.

All recent presidents have tried to enact regulations in the last days of their administrations, and
newly elected presidents have issued memos reviewing those last minute regulations from the
previous administration. Unfortunately, the Bush administration had shrewdly plotted their
rulemakings to allow sufficient time for the rules to take effect, handcuffing the incoming
administration from quickly undoing them. As a result, the only options that remained were
congressional disapproval or rule-by-rule review, revision, and, if appropriate, rescission, by the
Obama administration.

5 Gary D. Bass, Michael Byrd, Caroline Smith DeWaal, et al., “Advancing the Public Interest through
Regulatory Reform: Recommendations for President-Elect Obama and the 111th Congress,” OMB
Watch, November 2008. Available at hitp://www.ombwatch.org/files/regulatoryreformrecs.pdf.

® Rahm Emanuel, “Memorandum for the Heads of Executive Departments and Agencies: Regulatory
Review,” The White House, Jan. 20, 2009. Available at:

http://www .ombwatch.org/files/regs/midnightregfreezememo.pdf.
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President Obama continued to attempt to right the regulatory ship on Jan. 30 when he revoked
E.O. 13,422. Revocation of E.O. 13,422 was an easy and welcome step which OMB Watch
fully supported and which was recommended in the Advarncing the Public Interest report. The
president's action fully reinstated the Clinton executive order, E.O. 12,866.

However, OMB Director Peter Orszag maintained the requirement that OIRA was to continue to
review agency guidance documents. On March 4, 2009, Orszag issued a memo that states,
“[S]ignificant policy and guidance documents [...] remain subject to OIRA’s review.”

President Obama’'s most significant foray into regulatory reform also came on Jan. 30 when he
called for a reconsideration of E.O. 12,866. In a memo, President Obama directed the OMB
Director to produce within 100 days recommendations for a new executive order covering the
regulatory review process.® President Obama identified eight issues he wanted addressed in the
recommendations:

s The proper relationship for OIRA and rulemaking agencies;
Disclosure and transparency;
Participation;
The role of cost-benefit analysis;
The role of distributional considerations and fairness and the need to consider future
generations;
Methods for avoiding unnecessary delay;
e The role of behavioral sciences; and
» Methods for achieving public goals.

On Feb. 26, 2009, OIRA took the remarkable step of requesting public comment on the
development of the recommendations for a new regulatory review order.' More than 160
organizations and individuals submitted comments. President Obama’s willingness to tackle the
revision of the regulatory review process and the issues he focused on were exactly the right
approaches. Just as important was OIRA's call for public comments on ways to reform the
process, a highly unusual step and one that had never been done when it comes to the
regulatory review process. It proved to be a healthy exercise in democracy with thoughtful, but
differing, perspectives presented.

Despite early indications that President Obama would make regulatory reform a high priority,
progress on both major and minor regulatory process initiatives has slowed or not been started.

A. The New Regulatory Review Executive Order

" Barack Obama, “Executive Order 13497 of January 30, 2009, Revocation of Certain Executive Orders
Concerning Regulatory Planning and Review,” The White House, Jan. 30, 2008. Available at:
http://edocket.access.gpo.gov/2009/pdf/E9-2486 .pdf.

® Peter R. Orszag, "Memorandum for the Heads and Acting Heads of Executive Departments and
Agencies: Guidance for Regulatory Review,” Office of Management and Budget, Executive Office of the
President, March 4, 2009, M-09-13. Available at:

http://imwww whitehouse.gov/omb/assets/memoranda_fy2009/m09-13.pdf.

® Barack Obama, “Memorandum of January 30, 2009, Regulatory Review, Memorandum for the Heads of
Executive Departments and Agencies” The White House, Jan. 30, 2009. Available at:

http:/www reginfo.gov/public/jsp/EO/fedRegReview/POTUS_Memo_on_Regulatory_Review.pdf.

% Kevin F. Neyland, “Federal Regulatory Review,” Office of Management and Budget, Feb. 26, 2009. 74
FR 8819. Available at:

http://iwww reginfo.gov/public/jsp/EO/fedRegReview/OMB_FR_Notice_on_Regulatory_Review pdf.
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President Obama’s new regulatory review order has yet to come to fruition. Presumably, OMB
has developed a set of recommendations as instructed under the Jan. 30, 2009, memo, but
these recommendations have not been released to the public. OMB has not publicly spoken of
any progress on the recommendations or the order. For example, there has been no summary
of the c<131mments it has received. The Obama administration continues to operate under E.O.
12,866.

OMB Watch had hoped that President Obama’s order would mark the beginning of a new era
for the regulatory process. OIRA has for too long been a lightning rod for criticism and
controversy and needs to be reoriented. We have long believed that OIRA ought to end rule-by-
rule, transactional review of regulations. Instead, OIRA should play a coordinating role in
helping agencies with their regulatory work, including sharing comments from other agencies
and raising questions for agencies to consider. But the OIRA yes/no authority on each rule
should end.

Even for those who do believe OIRA should continue transactional review, there should be no
doubt that OIRA has become foo transactional. The office spends too much time and energy
wading deep into the technical and scientific waters of agency drafts. Instead, OIRA should
provide vision on major regulatory issues and guidance for agencies looking to improve their
rulemaking practices. OIRA could also highlight unregulated risks that agencies may wish to
prioritize.

While transforming the regulatory process is a daunting challenge, its implications for public
health and welfare and economic stability make it a challenge worth addressing. In the
Advancing the Public Interest report, we advocated for several significant changes, many of
which could be reflected in a new executive order.

The current process is burdened with too many analytical requirements. Some of these
requirements are statutorily imposed, but many others are a result of administrative directives.
According to the recommendations, President Obama “should start by considering the removal
of all such requirements from the process and then the addition of requirements deemed
essential to efficient, effective, and timely rulemaking.”

The balance of power between rulemaking agencies and OIRA has, over time, increasingly
tilted in OIRA's favor. Particularly during the Bush administration, it appeared at times that OIRA
authority superseded agency expertise and statutory intention. President Obama should work to
restore agency primacy in part by ending the transactional, rule-by-rule review OIRA currently
engages in. Agencies have the technical and scientific expertise to develop the complex rules
Congress mandates, OIRA does not.

" Similarly, an effort to craft scientific integrity principles for federal agencies has also fallen by the
wayside. President Obama directed the White House Office of Science and Technology Policy to present
him with recommendations by July 2009. The White House has yet to release any recommendations or
principles. See Barack Obama “Memorandum for the Heads of Executive Departments and Agencies:
Scientific Integrity,” The White House, March 9, 2009. Available at:

http://iwww whitehouse.gov/the_press_office/Memorandum-for-the-Heads-of-Executive-Departments-and-
Agencies-3-9-09/.
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The recommendations from the regulatory experts also call for changes in the way the
administration applies cost-benefit analysis. Critics, including OMB Watch, have long fought
against cost-benefit analysis because it is inherently unable to properly value some of the most
critical benefits of regulation, such as environmental preservation, injuries and illnesses
avoided, and even lives saved, and because it has often been used as a tool of anti-regulatory
special interests to smear agency proposals. A critical factor for OMB Watch is that cost-benefit
analysis has increasingly become one of the most important considerations in determining
whether to regulate, instead of just one tool to consider. Nonetheless, cost-benefit analysis can
be appropriate if proper limits are placed on its use. For example, cost-benefit analysis should
not be used as a determinative tool, it should be one of many sources of information, and it
should include qualitative assessments of costs and benefits, not just monetized costs and
benefits.

Current OIRA Administrator Cass Sunstein is a long-time proponent of the use of cost-benefit
analysis in regulatory decisionmaking, but he has advocated for reforming the way it is applied.
In public remarks, Sunstein has asserted that the Obama administration does indeed view cost-
benefit analysis differently than its predecessors. Sunstein has emphasized the application of
“humanized’ cost-benefit analysis that places a premium on distributional considerations and
impacts on future generations, in addition to more traditional factors." He has also emphasized
the relationship between cost-benefit analysis and transparency, calling cost-benefit analysis
“part and parcel of open government.”'?

In a speech earlier this year at American University’s Washington College of Law, Sunstein
indicated agencies are beginning to implement his ideas for humanizing cost-benefit analysis.
He described the Transportation Department Passenger Protection Rules that addressed
trapping passengers on planes while waiting to take off. According to Sunstein: “there's an
effort to be disciplined about everything we're gaining from that regulation, before we go forward
with it, and its out there for the public to see.” In the airplane rule:

“The basic idea is if you're flying domestically, and you can't be kept on the
tarmac for more than three hours, and you get food and water and medical
care if you need it within two hours. That rule is accompanied by an
extremely disciplined analysis of its cost and benefits. If we're imposing
financial burdens on airlines, we want to catalog them as best we can, and
make sure the benefits justify the action.”

While few would dispute Sunstein’s logic, it does raise a question about how agencies — or the
public — know about changes from the Bush-era methods for doing cost-benefit analysis. If this
“humanizing” approach is being implemented now, clarity about what the methods entail is
needed.

Yet OIRA has not publicly issued to agencies any guidance detailing Sunstein’s views on cost-
benefit analysis or expectations for changes in the analyses agencies submit to OIRA for
review. There have been no publicly available policies instructing agencies to consider equity
factors or transparency although it appears OIRA has begun to assert these values in individual

" Cass Sunstein discussed cost-benefit analysis at American University's Washington College of Law on
Feb. 16, 2010. An audio recording of his remarks is available at

http://www .federalnewsradio.com/?nid=358sid=1890426.

™ Cass Sunstein discussed open government at the Brookings Institution on March 10, 2010. A transcript
of his remarks is available at http://www brookings.edu/events/2010/0310_open_government.aspx.
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rulemakings. Agencies are still operating under the cost-benefit guidelines in OMB Circular A-4
written by John Graham.

B. Transparency and Fublic Participation

In addition to reforms that affect the speed and quality of regulatory decisionmaking, the
Advancing the Public Interest report also calls for transparency and participation reforms. OMB
Watch expected to see any number of transparency and participation initiatives early in
President Obama’s tenure, given his strong statements on those topics during the campaign
and his first few weeks in office. Indeed, we have seen numerous efforts, including a FOIA
policy that favors disclosure and an Open Government Initiative that is a long term effort to
address transparency, participation, and collaboration in the agencies. Although OIRA has a
leadership role in this openness agenda, its own actions often lag behind other agencies.

1. E-Rulemaking

On the participation front, the Obama administration has made only scant progress in reforming
e-rulemaking — the term used to describe websites and systems that allow agencies to manage
rulemaking dockets, allow users to access those dockets, and provide tools for the public to
submit comments to agencies. The American Bar Association (ABA) has submitted to the
administration a report calling for an overhaul of the current e-rulemaking system, both the
“backend,” the Federal Docket Management System (FDMS), and the online public portal,
Regulations.gov. The report represents the consensus opinion and recommendations of a
diverse group of e-rulemaking experts and advocates (chaired by former OIRA Administrator
Sally Katzen and including myself). The report calls for dedicated funding for e-rulemaking, a
distributed systems approach, and an improved public interface, among other
recommendations." To date, minor changes have been made to the functionality of
Regulations.gov, some consistent with the report’'s recommendations, but significant change
has yet to occur.

Funding for e-rulemaking efforts is a particular problem. E-rulemaking is currently funded
through the equivalent of a pay-per-use system. The U.S. Environmental Protection Agency
(EPA), which manages the system, asks agencies to contribute to e-rulemaking from their
existing budgets. The fees go up the more an agency uses the services (e.g., more regulations
and more public comments). Obviously, this can serve as an unintended disincentive for
agency rulemaking or for encouraging public comments — thereby undermining a core tenet of
our democratic framework. Additionally, the lack of a dedicated funding source discourages
system improvements and innovation. The ABA report calls for the establishment of a line item
appropriations for e-rulemaking. Yet, to my knowledge, the administration has not moved in that
direction.

Although EPA manages FDMS and the Regulations.gov interface, OIRA, as the coordinator of
regulatory policy for the federal government, must lead the way. Without White House support,
a new direction for e-rulemaking is unlikely, particularly on the issue of funding.

OIRA has taken one discrete but significant step to improve e-rulemaking practices. On May 28,
Sunstein issued a memo that urges federal agencies to make their paper-based and electronic

" Commiittee on the Status and Future of Federal e-Rulemaking, "Achieving the Potential: The Future of
Federal E-Rulemaking,” American Bar Association, November 2008. Available at:
http://ceri.law.cornell.edu/documents/report-web-version.pdf.
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rulemaking dockets consistent with each other." To date, many agencies have had more
complete paper dockets available to the public in agency reading rooms physically located at
the agencies. The memo also says agencies should make their dockets more complete by
including additional, supporting materials, not just copies of proposed and final rules, and should
do so in “a timely manner.”

But in the absence of a broader directive from the White House, agencies wishing to reform
their own e-rulemaking practices have been left to chart their own courses. For example, the
Department of Transportation (DOT) is piloting Regulation Room, an interactive website
designed to inform and engage users on high-profile DOT rulemakings. Even EPA, the host or
Regulations.gov, has launched its own agency-specific interface, called the Rulemaking
Gateway. Efforts like these are innovative and hold the potential to generate more robust
participation. However, it remains unclear whether or how they fit into a larger, government-wide
e-rulemaking agenda."®

2. OIRA Transparency

Itis uncertain how OIRA fits in to one of the White House’s major transparency initiatives, the
Open Government Directive (OGD), which OMB Director Peter Orszag issued Dec. 8, 2009."
OIRA has a leadership role in implementing the directive throughout the government, but as part
of OMB, OIRA also is required as an agency to comply with the requirements. The OGD
requires federal agencies to maintain open government webpages and open government plans.
OMB's open government plan has not yielded significant gains as it relates to regulatory issues.
The OGD requires agencies to release new, high-value data sets, but the data released on
behalf of OIRA was already available and downloadable on a separate government website.

OIRA should take advantage of the opportunities presented by the OGD and create a new era
in transparency. For example, neither OIRA nor agencies typically make available the
communications or edits that occur during the review of a draft proposed or final regulation.
Unless an agency chooses to disclose its dealings with OIRA in the online rulemaking docket, it
is nearly impossible for the public to determine what impact OIRA, or other agencies
participating in the interagency review, have had on the rule. We urge the administration to
consider implementing the many transparency recommendations it has received.

OIRA has continued the Bush administration’s practice of posting on the White House website a
list of individuals with whom OIRA and rulemaking agencies have met while agencies’ rules are
under review. However, little information is provided about the substance of the meeting. This is
another area ripe for increased disclosure.

Notwithstanding these criticisms, OIRA has taken a small but helpful step to improve public
access and understanding of its activities. In February 2010, OIRA launched a regulatory review

> Cass R. Sunstein, “Memorandum for the President's Management Council: Increasing Openness in the
Rulemaking Process — Improving Electronic Dockets,” Office of Management and Budget, Executive
Office of the President, May 28, 2010. http://www.whitehouse.gov/omb/assets/inforeg/edocket_final_5-28-
2010.pdf

'® For more information, see “At Agencies, Open Govemment and E-Rulemaking Go Hand in Hand,”
OMB Watch, April 20, 2010. Available at: http://ombwatch.org/node/10935.

" Peter R. Orszag, "Memorandum for the Heads of Executive Departments and Agencies: Open
Government Directive,” Office of Management and Budget, Executive Office of the President, Dec. 8,
2009, M-10-06. Available at: http://www.ombwatch.org/files/m10-06.pdf.
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“dashboard” on Reglnfo.gov, the site that displays information on current and past OIRA
reviews. OMB Director Orszag billed the site as a tool that “democratizes the data.””® The
increased use of graphics and sort functions has expanded usability of the site, but no new data
has been added. While these changes are helpful, they are not enough.

We are also unclear what makes the redesigned Reglnfo.gov a “dashboard.” In other areas,
such as the IT dashboard (http://it.usaspending.gov/) dashboards include some measures or
metrics of government’s performance. Although we recognize that there is no standard definition
for a dashboard, Reglnfo.gov does not include performance information about OIRA’s actions.
This is not to say that the new graphics that are provided are not helpful — they are. They would
be far more useful if they told the public whether OIRA was meeting its own standards for
performance.

We acknowledge that this is an important step towards greater transparency. We also
appreciate OIRA’s willingness to listen to and respond to criticism. Yet we also would suggest
this is but a small step. OIRA should also consider integrating regulatory information that
currently resides on several different sites. OIRA could easily incorporate information on
meetings held during review pericds, mentioned above, and may consider linking the
Reglnfo.gov site with Regulations.gov so that Reglnfo.gov visitors could more easily access
rulemaking dockets and means of participation.

OIRA has acknowledged the integration issue. On April 7, Sunstein issued a memo asking
agencies to more consistently use Regulatory Identifier Numbers, or RINs, to tag rulemaking
documents.' The instruction may help agencies to better organize documents within their
dockets and integrate documents across websites. The previously mentioned May 28 memo on
rulemaking dockets furthers this goal by instructing the agencies that manage Reglnfo.gov and
Regulations.gov to consider integrating information between the two sites.

More generally, the OGD had required OIRA to review, by April 7, existing OMB policies “to
identify impediments to open government.” As of July 22, 2010, OIRA has issued at least six
memos under this instruction, including the April 7 RIN memo and May 28 dockets memo
previously mentioned, three memos related to the Paperwork Reduction Act, and a memo on
disclosure and simplification in regulations, discussed later in my testimony.?

3. OIRA Review Meetings

OIRA has long engaged in the practice of meeting with outside stakeholders to discuss rules
under review. OIRA has discretion over with whom it meets and when. Under E.O. 12,8686,
OIRA is required to invite a representative of the rulemaking agency to attend the meetings,
though the agency is not obligated to accept. OIRA is to disclose all written communications
exchanged during the meetings as well as a description of relevant information about oral
communications. “Only the Administrator of OIRA (or a particular designee) shall receive oral

' peter R. Orszag, “OIRA Dashboard Goes Live,” Office of Management and Budget, Feb. 16, 2010.
Available at: hitp://www.whitehouse.gov/omb/blog/10/02/16/OIRA-Dashboard-Goes-Live/.

¥ Cass R. Sunstein, “Memorandum for the President's Management Council: Increasing Openness in the
Rulemaking Process — Use of the Regulation Identifier Number (RIN),” Office of Management and
Budget, Executive Office of the President, April 7, 2010.

http://www whitehouse.gov/omb/assets/inforeg/IncreasingOpenness_04072010.pdf.

° For more information, see the White House Office of Information and Regulatory Affairs website at
http://iwww whitehouse.goviomb/inforeg_default/.
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communications,” the order states. This last policy was first put forward in an agreement
between Sen. Carl Levin and then-OIRA Administrator Wendy Gramm. Levin pushed for the
policy to address criticism that career staff were involved in actions that should have involved
political appointees.

Accelerating a pattern started during the Bush administration, the Obama White House has
liberalized the requirement that the administrator be present for all meetings. John Graham and
Susan Dudley, OIRA administrators under President Bush, did not personally attend many of
the meetings held during their tenures, preferring to send a designee. Sunstein has gone even
further: | am unaware of any meeting Administrator Sunstein has personally attended regarding
arule under review.

While the “or a particular designee” parenthetical grants a certain amount of latitude, forgoing
most or all review meetings runs counter to the spirit behind the order’s requirement. The
ultimate authority for communicating with stakeholders should not lie with the career staff, it
should lie with OIRA’s sole Senate-confirmed appointee, the administrator. The administrator's
presence at the review meetings ensures a level of accountability otherwise absent.

C. Paperwork Reduction Act

On Oct. 27, 2009, OIRA published a notice in the Federal Register asking for public comment
on ways it could improve implementation of the Paperwork Reduction Act, the law that gives
OIRA the authority to review agency information collection requests, as well as the responsibility
for managing federal information policy more broadly, including information dissemination,
information resource management, and statistical policies.?'

OIRA'’s notice focuses almost solely on information collection request review and management
with a decided emphasis on ways to reduce burdens imposed on the public, particularly small
businesses. In comments, OMB Watch urged OIRA to expand its view and use its authority
under the PRA to make more data and information available to the public, and to make it
available in the most usable form. The PRA was written long before the development of the
Internet and modern computer technologies, and its implementation, and the law itself, must be
brought into the 215 century.?> We urge Congress to consider a substantial revision of the PRA,
refocusing it to be about managing information resources.

The information collection request review process carries significant implications for issues
affecting the public in many ways. For example, the U.S. Election Assistance Commission
(EAC), which oversees election administration and conducts audits on the use of funds
distributed under the Help America Vote Act, among other activities, cannot easily conduct
surveys to identify potential problems immediately after elections because it must first receive
clearance from QIRA for its information collection activities. If the EAC wants election
information from different states, it may need to have a different survey for each state, adding to
the clearance hurdles.

2 cass R. Sunstein, “Improving Implementation of the Paperwork Reduction Act,” Office of Information
and Regulatory Affairs, Office of Management and Budget, Oct. 27, 2009. 74 FR 55269. Available at:
http://edocket.access.gpo.gov/2009/pdf/E9-25757 .pdf.

2 “OMB Watch Comments on Improving Implementation of the Paperwork Reduction Act,” OMB Watch,
Dec. 26, 2009. Available at: http://ombwatch.org/files/regs/PDFs/pracomments122609.pdf.
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Scientists inside government have pointed to PRA issues that have implications for scientific
integrity. A survey of federal scientists conducted by George Washington University’s Project on
Scientific Knowledge and Public Palicy found that many government scientists consider the
PRA clearance process to be “excessively burdensome.”® The surveyed scientists believed
there is not only political interference in their work but that they faced a series of obstacles that
delay the study and dissemination of scientific information that affects the public everyday. The
survey was completed as Obama took office, but a follow up survey was sent in the summer of
2009. The response to the survey indicated that not much had changed since Obama took
office, and scientists thought it would be challenging to create meaningful change. Many of
these delays come from OMB review of each information collection request as well as unclear
policies within agencies on publication and media policies.

While OMB Watch urges OIRA to look at the PRA beyond simply the information collection
review process, including its potential as a dissemination vehicle, OIRA can and should
immediately reduce the number of information collection requests it requires agencies to submit
for review. Under the PRA, OIRA has the authority to exempt certain classes of information
collections from review. It should utilize this authority to streamline agencies’ information
collection efforts.

OIRA has taken small steps in that direction. On April 7, Sunstein issued a memo to agencies
that relaxes agency obligations to seek VWhite House approval for certain web-based
technologies.** The memo says that voluntary social media and other web-based forums — for
example, blogs, wikis, or message boards — will not be considered information collections under
the PRA. The memo is intended to stem concern that agencies need to comply with the PRA
before including comment sections on their websites or using online services like Facebook and
Twitter. Sunstein issued another memo on May 28 reminding agencies that they may seek
“generic clearances” from OIRA.% The use of generic clearances may expedite the clearance
process for information collections that are voluntary, uncontroversial, or easy to produce, and
may address the EAC example mentioned above.

D. Disclosure and Simplification
On June 18, Sunstein issued a memo to agencies titled, “Disclosure and Simplification as

Regulatory Tools” reflecting some of his perspectives on rulemaking.?® The memo does not
appear to impose any concrete requirements on agencies. Like other Sunstein memos,

B gusan F. Wood, Ruth W. Long, Liz Borkowski, et al., “Strengthening Science in Government:
Advancing Science in the Public’s Interest,” The Project on Scientific Knowledge and Public Policy

at The George Washington University School of Public Health and Health Services, March 2010.
Available at:
http://defendingscience.org/newsroom/upload/Scientists_in_Government_Report_030310.pdf.

* Cass R. Sunstein, “Memorandum for the Heads of Executive Departments and Agencies, and
Independent Regulatory Agencies: Social Media, Web-Based Interactive Technologies, and the
Paperwork Reduction Act,” Office of Management and Budget, Executive Office of the President, April 7,
2010. http://www.whitehouse.gov/omb/assets/inforeg/SocialMediaGuidance_04072010.pdf.

% Cass R. Sunstein, “Memorandum for the Heads of Executive Departments and Agencies, and
Independent Regulatory Agencies: Paperwork Reduction Act — Generic Clearances,” Office of
Management and Budget, Executive Office of the President, May 28, 2010.

http://www whitehouse.gov/omb/assets/inforeg/PRA_Gen_ICRs_5-28-2010.pdf.

* Cass R. Sunstein, “Memorandum for the Heads of Executive Departments and Agencies: Disclosure
and Simplification as Regulatory Tools,” Office of Management and Budget, Executive Office of the
President, June 18, 2010. http:/www.whitehouse.gov/omb/assets/inforeg/disclosure_principles.pdf.
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including those on the PRA, it appears to leave agencies with an appropriate amount of
flexibility and more than agencies had under the previous administration.

The first part of the memo encourages agencies to consider rules that use disclosure
mechanisms as a complement to or replacement for more traditional regulatory options. By
addressing market failures related to information access, disclosure can induce better
decisionmaking among the public, the memo says. The memo provides examples of existing
and salutary disclosure policies, including nutrition labels and cigarette warnings.

The second part of the memo, regarding simplification, encourages agencies to consider
“default” rules, where affected citizens or sectors are opted into a regulatory option pre-
determined to be most advantageous. Where default rules are inappropriate, the memo asks
agencies to consider “active choosing” where the government does not set a default but does
require consumers or other end users to make an explicit choice or state a preference among
options.

The memo is Sunstein’s most significant to date. It applies to all agencies, and, though it does
not impose requirements, OIRA will likely check draft rules to ensure agencies are taking the
memo under advisement. In this way, the memo marks the first change, albeit a subtle one, in
the way OIRA reviews regulations under the Obama administration.

The memo may also signal the death of the revised regulatory executive order, discussed
above. While the White House continues to remain quiet on the order’s status, outside
observers have commented that Sunstein's memo includes principles that were expected to be
included in a new order.?” It also seems unlikely that OIRA would issue a memo referencing
E.O. 12,866, which Sunstein’'s does, if a new order was on the horizon.

Ill. Agency Challenges

In attempting to carry out a regulatory agenda, the Obama administration, like any
administration, faces external events and internal pressures. To fully understand the regulatory
process and the reforms necessary to improve its inner workings, one must look not only at
OIRA and the cross-cutting policies that govern the system but at the agencies’ ability to carry
out the tasks asked of them. In this section, | will discuss four major issues rulemaking agencies
have faced and continue to face under the Obama administration.

A. Crises

QOver the past number of years, the government’s ability to respond to and be reflective of public
need has greatly diminished. Public protections were rolled back and new hazards went
unaddressed. Agencies’ capabilities to enforce regulations were strained. Presidents appointed
agency leaders with ties to regulated industries, the proverbial foxes in the henhouse.

Early on, the Obama administration seemed willing to address some of these problems and
attempt to right the regulatory ship. Just as experts were put in place in the agencies and they
began to re-invigorate the rulemaking process, unforeseen disasters and events have
dramatically impacted the Obama administration’s regulatory agenda. The most significant of
these events has been the BP-Deepwater Horizon oil spill disaster. Other crises, including the

7 Gabriel Nelson, “Obama Overhaul of Regulatory Reviews Now Seen as Unlikely,” Greenwire, July 14,
2010. Available at: http:./www.nytimes.com/gwire/2010/07/14/14greenwire-obama-overhaul-of-regulatory-
reviews-now-seen-45978.html.
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explosion at Massey Energy's Upper Big Branch mine in West Virginia that killed 29 miners in
April and the recall of millions of Toyota vehicles for various defects, have similarly budged the
administration from its path. For better or for worse, the administration’s responses to these
events are shaping its record on regulation.

Links among these seemingly unrelated events begin to emerge when examined through a
regulatory lens. In each of these cases, unscrupulous businesses outmaneuvered under-
resourced regulators. Warning signs were missed, and improper relationships between
regulators and those they regulate went uncorrected. It wasn't until after disaster struck that the
President, Congress, and the public began to question the status quo and ask for reform.

These events also have similar impacts on agencies and highlight how regulation fits in to
government’s overall role in society. Consider, for example, the oil spill. The disaster has
impacted numerous federal agencies. The Department of the Interior and its agencies, tasked
with leasing, permitting, and overseeing drilling operations has been the most heavily
scrutinized. Its failures, particularly in the areas of environmental and emergency-planning
review, have been well chronicled. The U.S. Coast Guard has been the primary authority among
government agencies in the clean-up of the spill. Other agencies have been involved as well,
including the Occupational Safety and Health Administration, the U.S. Environmental Protection
Agency, and the Centers for Disease Control and Prevention, to name only a few. The spill has
forced these agencies to divert resources and attention from other priorities.

President Obama has been criticized for struggling to exhibit strong leadership in the wake of
the spill. Agencies are addressing the spill and its effects within their respective jurisdictions and
with the aid of their expertise, but the White House has not adequately portrayed itself to the
public as coordinator, overseer, and leader.

While by no means the sole relevant player among White House offices, OIRA is the logical
haome for the coordination of regulatory responses to crises such as the ail spill. OIRA has
established relationships with regulatory agencies and experience as interagency coordinator.

But OIRA has not been a public presence in the wake of the ail spill. To observers, it has
maintained its day-to-day function as reviewer of agency draft regulations and information
collection requests. While some of these agency submissions surely relate to the oil spill, OIRA
appears to have remained myopically focused on the transaction, not on the opportunity to
present regulation as a coordinated or unified front in the administration’s battle against the spill
and its effects. It is possible that OIRA does not have the resources, energy, or appetite to
adapt and prioritize after a crisis.

Congress, too, must more thoughtfully consider its role in the wake of crises like the oil spill.
Congress's typical pattern — regret, respond, repeat — is not serving the public well. Instead of
being reactive, Congress must be proactive in identifying and preventing major risks.

B. Attacks on Regulation

Despite the tragedies in the Gulf and in West Virginia, as well as less publicized tragedies such
as foodborne illness, unhealthy air and water, and other problems affecting Americans, the
campaign against regulation is heating up. Industry leaders and lobbyists have been critical of
the Obama administration for what they perceive to be too much regulation. Minority Leader
John Boehner recently joined the chorus, endorsing a one-year moratorium on most new

13-
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regulations. They say that regulation is too much of a burden on the economy and hurts the job
market, though they provide little or no evidence to support their claims.?®

Representatives from the Business Roundtable, a coalition of U.S. corporate executives, have
met with senior White House officials to air their grievances. They have provided OMB Director
Orszag with a hit list of regulations, taxes, and other policies they want to see rolled back. The
list leaves no stone in the regulatory field unturned: greenhouse gas emissions standards,
worker rights, regulations implementing landmark financial and health care reform laws, pending
food safety and auto safety legislation, government contractor responsibility measures, and
even oil spill prevention rules are all targeted by the list.

The U.S. Chamber of Commerce issued its own list of rollbacks, threatening that U.S.
businesses will move jobs offshore unless the Obama administration reduces regulation. We've
seen these attacks before. During the Clinton administration, Speaker of the House Newt
Gingrich made rolling back regulation a core component of his Contract with America. During
the George W. Bush administration, the attacks came from within: political appointees perverted
regulatory science, slashed existing protections, and undermined enforcement of the protections
that remained.

The anti-regulatory progress has been significant enough to create a system that keeps the
consumers, workers, the environment, and the economy in an endless cycle of risk and
uncertainty. Whether it's an oil spill that affects a region or a lead-laced toy that affects just one
child, the consequences of the anti-regulatory movement have been wrought, and they are very
real.

Now, in a struggling economy, businesses are once again using regulation as a scapegoat, and
political leaders like Boehner see an opportunity to score political points by mimicking business’
stance. The Obama administration will be challenged to pursue a regulatory agenda in such a
hostile environment.

C. Agency Resources

Regulatory agency budgets have been one casualty of the campaign against regulation. Budget
shortfalls have left many agencies unable to adequately fulfill their missions. New regulations
are left unfinished. Existing regulations go unenforced.*®

Many have urged President Obama and OMB to make funding for regulatory agencies a high
priority. The situation has improved in recent years, in part because of a renewed commitment
to spending for domestic programs. However, much work remains.

Budgets at the Food and Drug Administration (FDA), EPA, and Consumer Product Safety
Commission (CPSC) have enjoyed substantial increases in recent years. From FY 2008 to FY
2010, FDA received a 30 percent budget increase. EPA has seen similarly large increases over
levels that persisted for most of the Bush administration. From FY 2007 to FY 2010, CPSC’s
budget approximately doubled, and is near its highest level in agency history.

* For more information, see Gary D. Bass, “Another Shameful Attack on Our Public Protections,” The
Huffington Post, July 21, 2010. Available at: http:/Awww.huffingtonpost.com/gary-d-bass-phd/another-
shameful-attack-o_b_653975.html.

 For more information, see the OMB Watch article series “Bankrupting Government.” Available at:
http://iwww.ombwatch.org/node/4171.
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Going forward, regulatory agency budgets are likely to remain tight. For the remainder of his
term, President Obama has proposed freezing the overall level of non-defense, non-security
discretionary spending. The freeze could hurt some agencies like EPA: President Obama
proposed almost $300 million in cuts to EPA’s budget for FY 2011 after an approximately $2.7
billion increase the year before.

However, because President Obama has proposed an overall freeze and not a line-item-by-line-
item freeze, spending could be transferred to other areas to reflect administration priorities. For
example, for FY 2011, President Obama proposed a $14.5 million, or 2.6 percent, increase for
the Occupational Safety and Health Administration including a shift in funding from compliance
assistance to rulemaking. The president’s budget pledges to “[build] on the 2010 Budget policy
of returning worker protection programs to the 2001 staffing levels, after years of decline.”®

D. Bush Midnight Regulations

As mentioned earlier, Bush administration agencies attempted to leave an administrative legacy
by finalizing during its waning days in office dozens of rules that reflected a conservative,
sometimes anti-regulatory ideclogy. These midnight regulations favored regulated industries
and conservative causes — they eliminated existing protections for the environment, workers,
consumers, and patients. The Bush administration’s success was largely a result of timing:
agencies finalized many of these rules in November and December of 2008, leaving enough
time for them to take effect before President Obama took office. Had these rules not yet taken
effect, Obama administration agencies could have delayed their effective dates to buy
themselves more time to address the substance of the rules.

The Obama administration did not shy away from this challenge, and it deserves great credit for
simultaneously looking forward and looking back — credit that largely applies to new leadership
at rulemaking agencies. Several Bush-era regulations have been rescinded or neutered,
including a regulation that demoted scientists’ role in endangered species decisionmaking and a
regulation that limited Medicaid beneficiaries’ access to outpatient services.

However, other midnight regulations remain on the books. Despite early pledges that it would
change a controversial regulation allowing health care providers to refuse to discuss
reproductive health issues with their patients, the Department of Health and Human Services
has done nothing and now considers changes to the regulation a “long-term action.” Other
regulations, including ones that limit air and water quality protections at factory farms, remain in
effect as well.'

IV. Reviving Agency Rulemaking

* For more information, see “For Regulatory Agencies, Intrigue in an Otherwise Bleak Budget,” OMB
Watch, Feb. 12, 2010. Available at: http://ombwatch.org/node/10762.

*" For more information on the Bush administration’s midnight regulations campaign, see Reece Rushing,
Rick Melberth, and Matt Madia, “After Midnight: The Bush legacy of deregulation and what Obama can
do,” Center for American Progress and OMB Watch, January 2009. Available at:
http:/Awww.americanprogress.org/issues/2009/01/pdf/midnight_regulations.pdf. For more information on
the Obama administration’s efforts, see “Turning Back the Clock: The Obama Administration and the
Legacy of Bush-era Midnight Regulations,” OMB Watch, October 2009. Available at:
http://ombwatch.org/files/regs/PDFs/turning_back_the_clock.pdf.
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The day-to-day activities of both OIRA and rulemaking agencies also illustrate the Obama
administration’s attitude toward and record on regulatory issues thus far.

Based on both quantitative and qualitative information, OIRA has remained active in reviewing
agency rulemakings, but has played a somewhat less interventionist role than in prior
administrations.

OMB Watch analyzed the draft proposed and final rules and other notices OIRA reviewed
during President Obama’s first year in office, and compared them to those reviewed during
President Bush’s first year in office.” The results reveal a more industrious OIRA under
President Obama.

OIRA has approved rules at an average rate of 37.2 days, compared to 44.4 days under
President Bush. Economically significant rules, those expected to have economic costs or
benefits exceeding $100 million per year, have been approved at a slightly slower rate — 30.5
days for President Obama’s OIRA compared to 29.4 days under President Bush.

OIRA reviewed 14 percent more rules than President Bush’s OIRA staff, and 56 percent more
economically significant rules in its first year. OIRA under President Obama has reviewed 549
total rules, 111 of them economically significant. During President Bush’s first year, OIRA
reviewed 483 total rules and 71 economically significant rules.

What numbers cannot show is the substance and quality of the rules reviewed. Generally
speaking, rules proposed and finalized under the Obama administration, regardless of agency
or issue area, have reflected a renewed desire to use regulation as a tool to protect the public.

To be certain, OIRA has at times interceded in agency business in ways that have raised
concerns. OIRA has seemed particularly focused on the EPA. This is not surprising because
EPA has been quite active in the regulatory arena.

OIRA’s review of EPA’s proposal to regulate coal ash has been its most controversial to date.
After a review that lasted more than six months, documents showed that the published proposal
was weaker than EPA’s original submission and that industry comments may have influenced
the decisionmaking process.

In response to a major coal ash spill in Kingston, TN in 2008, EPA pledged to regulate the
disposal of coal ash, a toxic byproduct of coal combustion. The agency prepared a proposed
rule and submitted it to OIRA for review on Oct. 16, 2009.

OIRA did not approve the proposed rule until May 4, 2010. The review lasted 200 days, far
exceeding OIRA’s self-imposed 120-day limit. During the review, OIRA and EPA met with
outside stakeholders on at least 43 different occasions. 30 of those meetings were with
representatives of a variety of industries opposed to or fearful of coal ash regulation.

Internal documents released to the public after the review show that EPA had been swayed
from its original plans. EPA’s original submission proposed regulating coal ash as a hazardous
waste. The published version actually contains two proposals — one to regulate coal ash as a
hazardous waste, the other to regulate it as solid waste. VWhile the former would impose cradle-

%2 all data was acquired from Reglnfo.gov.
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to-grave restrictions for waste management, the latter would set standards similar to those
required for simple household garbage.*®

Additionally, EPA and OIRA considered, and appear to have taken, comments from the
Tennessee Valley Authority (TVA), a quasi-governmental electric utility given a draft copy of the
proposal during OIRA’s review. TVA is the owner of the Kingston facility where the coal ash
dam-break occurred in 2008 and would be subject to EPA's coal ash regulations.®

Because the original proposal is still one of the options, the change may prove insignificant.
However, environmental advocates fear that elevating the second option may alter the debate
during the public comment period. At the very least, the protracted review, industry presence,
and addition of a more lenient regulatory option raise concerns that public health may not be the
administration’s primary concern.

We have observed three other instances when OIRA review of EPA policy has stoked
controversy:

s Under the Endocrine Disruptor Screening Program (EDSF), EPA is seeking health
effects information on pesticides suspected of having adverse effects on the human
endocrine system. Before collecting data from pesticide manufacturers, EPA was
required to seek OIRA approval.

In its original submission, EPA wanted to emphasize fresh testing designed to detect
effects on human endocrine systems, but manufacturers could also submit existing
studies if appropriate. When OIRA approved the request, it instructed the agency to
consider existing studies “to the greatest extent possible.” The caveat concerned
scientists and public health advocates who say most currently available studies were not
conducted with the goal of determining a chemical’s effect on the endocrine system and
did not study low-dose exposures.®

The incident created a public outcry with most complaining that OIRA was interfering in
agency scientific actions despite clear messages from the president about the need to
restore scientific integrity. In response to a letter from Rep. Edward Markey, OMB
Director Orszag pledged that OMB would not interfere in the EDSP and reaffirmed that
“OMB fully supports the EPA’s sole authority to make the scientific decisions related to
this effort.”®®

o OIRA inserted itself in EPA business again in November 2009, this time over an EPA
proposal to tighten the national air quality standard for sulfur dioxide. While it does not
appear OIRA had any impact on the standard itself, an email exchange between EPA
and OIRA employees shows that OIRA attempted to persuade EFA to inflate its
estimates of the costs of sulfur dioxide regulation. The e-mail exchange took place Nov.

* For more information, see "“Commentary: White House Misadventures in Coal Ash Rule,” OMB Watch,
May 18, 2010. Available at: http://ombwatch.org/node/11001.

* For more information, see “Commentary: Changes to Coal Ash Proposal Place Utility's Concerns above
Public Health,” OMB Watch, June 2, 2010. Available at: http://ombwatch.org/node/11041.

* For more information, see “OMB Role in EPA Chemical Program Questioned,” OMB Watch, Oct. 28,
2008. Available at: http://ombwatch.org/node/10511.

* peter R. Orszag, letter to The Honorable Edward J. Markey, Nov. 16, 2009. Available at:
http://markey.house.gov/docs/markeyedspletter. pdf.
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19, threaerays after the draft proposed regulation was approved by OIRA and sent back
to EPA.

* OIRA interceded in a different air quality standard in January 2010. While reviewing
EPA’s draft final rule for nitrogen dioxide exposure, OIRA persuaded EPA to change its
criteria for the placement of air pollution monitors. The change occurred just days before
EPA faced a judicial deadline to publish the rule. Though the change was made late in
the process and at OIRA’s behest, EPA credits OIRA for improving the rule. EPA said
the change will actually strengthen the monitoring network for nitrogen dioxide, granting
regulators more discretion to place monitors in vulnerable communities.™

Although some of these examples may appear to contradict the claim that OIRA has played a
less interventionist role under President Obama, it should be noted that there is no apparent
pattern to OIRA’s interference, as there has been during past administrations.

OIRA’s willingness to play a less interventionist role is not the sole or even primary reason
rulemaking agencies have succeeded in reviving moribund rulemakings and addressing new
hazards: there is no replacement for qualified political appointees and their staffs with a
commitment to public health and welfare. However, without OIRA’s support, or at the very least
its willingness to stand aside, certain successes, including some of those named below, may
have been dulled or thwarted.

EPA has likely been the most active rulemaking agency. The agency has finalized improved air
pollution standards for both sulfur dioxide and nitrogen dioxide. Perhaps most significantly from
a public health perspective, the agency proposed strengthening the air quality standard for
ozone, or smog.

EPA has been particularly active on climate change regulation. After the Bush administration
had spent years dodging a 2007 Supreme Court ruling that said EPA could regulate greenhouse
gas emissions under the Clean Air Act if they were determined harmful, current EPA
Administrator Lisa Jackson proposed an endangerment finding for greenhouse gases in April
2009. EPA finalized the endangerment finding on Dec. 15, 2009.%

The endangerment finding was a step EPA needed to take to set the stage for regulation of
greenhouse gas emissions. EPA, in partnership with the Department of Transportation, set
standards limiting vehicle greenhouse gas emissions and strengthening vehicle fuel economy.
EPA has also set greenhouse gas limits for stationary sources such as power plants.

Consumer safety also appears to be a priority for rulemaking agencies under the Obama
administration. In July 2009, FDA finalized a rule intended to reduce the risk of salmonella in
eggs. FDA estimates the regulation will prevent 79,000 ilinesses and 30 deaths every year, at a

% For more information, see "New OIRA Staffer Calls Attention to Office’s Role,” OMB Watch, Dec. 8,
2008. Available at: http://ombwatch.org/node/10621.

% For more information, see Matthew Madia, “Last-Minute Changes Will Improve Air Pollution Monitoring,
EPA Says,” OMB Watch, Feb. 17, 2010. Available at: http://www.ombwatch.org/node/10770.

* Lisa P. Jackson, “Endangerment and Cause or Contribute Findings for Greenhouse Gases Under
Section 202(a) of the Clean Air Act,” Environmental Protection Agency, Dec. 15, 2009. 74 FR 66496.
Available at: http://www.epa.gov/climatechange/endangerment/downloads/Federal_Register-EPA-HQ-
OAR-2009-0171-Dec.15-09.pdf.
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cost of less than a penny per dozen.® Enforcement at FDA has accelerated as well.*' CPSC
has been busy implementing the requirements of the Consumer Product Safety Improvement
Act passed by Congress in 2008, many of which targeted toys and other children’s products.
Most recently, CPSC proposed new standards for cribs including a ban on drop-side cribs, a
style that has been implicated in infant deaths.

Department of Labor agencies have remained on the periphery of rulemaking activity. Agencies
within the department seemed particularly hard hit by the difficulties of the nomination process.
Assistant secretaries for the Occupational Safety and Health Administration (OSHA) and Mine
Safety and Health Administration were not confirmed until the fall of 2009. President Obama’s
nominee to lead the Wage and Hour Division, enforcer of wage and leave standards and child
labor laws, withdrew amid Republican objections. President Obama has yet to nominate a
replacement.

V. Conclusion

In terms of both process and rulemaking, much work remains to be done. The White House
needs to reform the regulatory process and establish its vision for the role of regulation. Despite
the administration’s progress, there are countless more hazards in need of agency attention.
But early successes indicate that the Obama administration is serious about regulatory reform,
and we hope they will continue to look for ways to improve the process.

Thank you for the opportunity to testify today.

o Jeffrey Shuren, “Prevention of Salmonella Enteritidis in Shell Eggs During Production, Storage, and
Transportation,” Food and Drug Administration, HHS, July 9, 2009. 74 FR 33030. Available at:
http://edocket.access.gpo.gov/2009/pdf/ES-16119.pdf.

“ For example, see Lyndsey Layton, “FDA warns 17 food companies of misleading claims on labels,” The
Washington Post, March 4, 2010. Available at: hitp://www.washingtonpost.com/wp-
dyn/content/article/2010/03/03/AR2010030303119.html.
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Mr. COHEN. You are welcome, Dr. Bass. I appreciate your testi-
mony.

Our next witness will be Dr. Richard Williams, who was, I think,
somewhat ill and is now in good health, and we appreciate and are
thankful for that, at the time of our last hearing, which had to be
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put off. Dr. Williams is the managing director of the regulatory
studies program and government accountability project at the
Mercatus Center.

Prior to joining the Mercatus Center he served as director for so-
cial science at the Center for Food Safety and Applied Nutrition of
the Food and Drug Administration for 27 years. Serves as advisor
to the Harvard Center for Risk Analysis and taught economics at
W&L.

Dr. Williams is an expert in benefit-cost analysis, risk analysis,
particularly associated with food safety and nutrition. He is pub-
lished in Risk Analysis and the Journal of Policy Analysis and
Management. He has addressed numerous international govern-
ments including United Kingdom, South Korea, Yugoslavia, and
Australia.

Thank you, Dr. Williams.

TESTIMONY OF RICHARD A. WILLIAMS, Ph.D., MANAGING DI-
RECTOR, REGULATORY STUDIES PROGRAM AND GOVERN-
MENT ACCOUNTABILITY PROJECT, MERCATUS CENTER AT
GEORGE MASON UNIVERSITY

Mr. WiLLiaMS. Thank you, and thank you for the invitation to
testify before the Committee today. I am retired from the Federal
Government, first in the U.S.—with the U.S. Army in Vietnam and
then for 27 years in the Food and Drug Administration working in
regulatory policy, in particular dealing with economics and risk
analysis.

I think the goal of everybody here today is to discuss how we can
get the best possible regulations. My concern, however, is that we
may be regulating in haste, and without sufficient oversight by
OIRA the outcome will be to repent at leisure.

According to the evidence the Administration has put forward
there has been both a reduction in the number of economic anal-
yses produced by the agencies and diminished oversight by OIRA.
For example, compared to 2007, in which every single economically
significant regulation had a regulatory impact analysis, in 2009 one
in five had no analysis.

Meanwhile, OIRA has reduced the amount of time they are
spending on reviewing individual regulation, down about 35 per-
cent in 2009 from the previous 2 years. And finally, as has been
mentioned, after having reviewed 900 regulations since taking of-
fice they have decided that not one rule needs to be returned to the
agency.

The problem is that if agencies are failing to do the analyses or
are doing a bad job of them we will have rules that fail to achieve
their objectives. There are three reasons why we need strong over-
sight from OIRA.

First, we want agencies to focus and make rules based on their
area of expertise, and in fact they do. My focus at FDA since 1980
was to try and understand the risk and economic issues associated
with food safety and nutrition. But we didn’t, for example, consider
how our rules would affect international competitiveness, job loss,
or unintended consequences outside of our agency’s purview, and it
could be argued that no one did.
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Over time, however, as OIRA began to play a larger role in over-
sight, these concerns began to be addressed. They would push back
on us to ensure that our decision-makers knew the opportunity
costs of, for example, making food a little bit safer relative to other
social investments, and also to make sure that we had a solution
that actually worked. In fact, OIRA pushed us to promulgate one
of the most cost-beneficial rules we had ever done, requiring that
food manufacturers label trans-fatty acid.

A second reason we need OIRA to provide oversight is that agen-
cies can become captive to special interests, either the industries
they regulate or activists with narrow agendas. By ensuring that
agencies have carefully examined the benefits and costs of their ac-
tions OIRA can make sure that when these forces are at work our
regulations are wise investments that benefit the entire American
public, not just the special interests.

Finally, my research and my own experience shows that too often
agency decision-makers either ignore the findings of regulatory im-
pact analyses or worse, direct the outcomes to support a premature
decision. Returning a rule to an agency has an amazing ability to
correct this type of behavior.

Our research at Mercatus has shown that good regulatory anal-
ysis can improve regulations, but it has also shown that these anal-
yses have uneven quality and do not rise to a standard of excel-
lence specified by President Clinton’s economic executive order. In
fact, one of the biggest problems we have uncovered so far is that
even for economically significant regulations agencies are often un-
able to articulate a systemic problem that they are trying to solve.

Too often, the agencies appear to be content just to recite anec-
dotes or offer legal authority. The problem is, if you don’t know
what problem you are trying to solve it doesn’t give you much abil-
ity or confidence that you will actually solve anything.

Mr. Sunstein’s vast scholarship supports better analysis pro-
ducing better rules, as does the President’s call for a dispassionate
and analytical second opinion on agency actions. We need those
second opinions now more than ever at a time when American
businesses are uncertain about whether or not to invest their cap-
ital in the United States because they fear a vast new slate of regu-
lations.

And part of that uncertainty may be that OIRA is not ensuring
that new regulations are subject to critical economic analysis. A
vigorous OIRA can reduce that uncertainty and ensure that we are
producing effective rules that advance our national interests; how-
ever, they must be allowed to take the time necessary to do the job
thoroughly and return rules that do not measure up.

[The prepared statement of Mr. Williams follows:]



60

PREPARED STATEMENT OF RICHARD A. WILLIAMS

MERCATUS CENTER
GEORGE MASON UNIVERSITY

‘ ~ ‘Written Testimony of
‘Richard A. Williams, Ph.D., Director, Regulatory Studies and Government
B " Accountability e ‘
Mercatus Center at George Mason University

Submitted to-the
U.S: House of Representatives
Committee on the Judiciary
Subeommittee on Commereial and Administrative Law
: ‘ July 27,2010

Mr. Chainman and IvigliibErs of the\QmIimitte:e:

Thamk you for the inﬁtation o testify foda g ol federal rul emakiﬁg and the regutatory
process, 1am an céommisi and the Director for ’tﬁ‘e Reguiapol'y Studies Progrant and the'
Governiment A.cmﬁn'tzihimy?mj ect at the M\er::at‘us Center; a SO1{(e)(3) research. educational.’
an{i: oufreach’ 01‘géni‘z’aﬁon‘ afﬁ]iated with George Mason. University,! roroverthree decades. |
ﬁayéhéen nvelved with the federal %@Elétbry process afmultiple le\’bis./ Previnusly‘._' Tworked
asihe Direvtor of Social Seiences for the Center for Fuod Safety emd Applied Nutrition in the
Food and Drig Aduﬁnistration (EDA). In'that capacity 1 workéd onregulations for 27 years.at

FDA with the exception OIu three month détail in the Office of Infortmation and Regulatory
Affairs.( OTR_‘A;): 1 alséi served fbf three years inthe Army and had atour ofr‘dhty i Vietran,

My testiniany focuses on the essential rolé that effective chiecks and baldiices play il tie:
pursuitof high-quality, effective and ‘e‘t“;f‘mnmicaﬂy efficient yepulations. James Madisonin
ngérali‘si No. 51 $aid, “If men were angels, no gé#fe‘mmeht would be flecessary. .. you ﬁmst firt

1
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enable the govérhmcnt to cantrol the governed: and i the nexl place oblige 1616 coritro] iiscl‘ll"
Absént ‘regulatoré Being aﬁgeis. it isitﬁperative that we aﬁply effective ehecks and talancesfo
regulatory age‘ncics! /

U.S. govertiment agencies imfﬁémented the first federal regulations nearly i40"years~ ago:
Sitce thei, regulations have become 4 Targe part-of how the tederal government {Uncliony
Today,according to Regulations.gov, we isre‘implamenting ﬁearly S,UOD regulations per year at &
cost that may exoeed 81 willion. Wit}qlr somany regulations undet def\sc’l/ﬁpmcnt,m‘ being:
bimplememed, who is e:(eiﬁiSi‘ﬂg oi'e:siglit to-assess their quality and etfecti%ness‘? With the:
Goufts giving deferenice to agencies in their int’:rpfctstionﬁ of tederal stétutps and Cougrt;ﬁss
virtually neyer éxercisikng its-autharity to yeview and overturn rules, that leaves the small Office
of Informatioi and Regulatory Affuirs (OTRA) as the sole bulwark fot independent regulatory
‘oversight: \; et, OIRA g réceﬁ'tfrecnrd indicates that it imay fiot e fulfilling its‘critical duties;
‘OIRA’s w&;bsm. haws that they are spending inuch Tess tine ;revi‘ew;i.ég\rery exkpensive riles
aﬁd,/u"nder the cuirent adiministration, the office has not returned 2 single pmposed rule to fts
mkthoi-izin TRgCNCY.

. ‘Sé Why shauld webe concverned/ about regulatory checks and balahces? We should be:
e‘c‘-nctcm’ed‘ primarily because they have a directimpuct o ourmation s ceonomy and
intcmatiénal co1nijeﬂﬁvcness. Cutrent news stories report that businessés are atraid to.Invest in
new enferprises in the United States beeausc of ticertalnty about fiew taxes and rcg"tﬂ‘atigns.
»iﬁé!ﬁding regulations related to grel;ﬁheuée gis emissions, health car@;andﬁnanuiak] markéts.l
Addfin‘g o the wicerlainty is OIRA “sapparently weak toledn ensurinéiha} the agencies

théwughiy analyzeregulatory policies and pay proper: atfention to benefits; costs, and umintended



62

conseyuences,. This uncertainty fog‘ée_speqph: toreconsider investment decisions, ncluding
whether they shoulid {11§rest ) the United States ar move theit capifal abroad.

Our ‘rés;aaréh afthe Mercatus i‘;g:[ex‘ shows why weak checks and balances tead to
dangerous trendsin regulation that deter econamic efficiency and groxvtIIE We kfmd thiat agénc‘ki‘esﬁ
do an m‘wv‘éxr and averallimediocre job in preparing regulatory im‘pactamiyseg (R‘IAS),"W‘]‘};C‘IT
are vitziLtd uhderéfandiﬁxg the liké]y economic eftécts of riles. Apencies clearly need torimprove
the qéalityf and co‘xxsistent use of thus& analysey.

' Sintermsof reguiatol'y réme‘x,;tthbama Adn"li‘nist‘ratipu hés éxmqnnced s intentto
imiprove analysis and procedutcs by (2y humanizing analysis. (b) ushigﬁgemus séience: and (¢)
adyémcing oﬁen and transparent gO\feyﬁme}it, particularly “de}1\0CratiziIig data My testiriony

“examitics how the following key fictors will affect th\é potential suiccess of these proposals:,

o Thevalue of Beﬂeﬁt-cﬁst analysis and analysis of values;. .» |

LR Tsinig béhaviotal cconomies it the developient of reghlutiuné;

s Ensuring OIRA s roledn ﬂ"g’:ﬁ:/l:lzﬁe:ﬂf ﬁgm-ous scietiet by fedel'al\agexjcies; and

= Using (ratisparency (o try tg solve the knowledge problém. : .

Finally, Iouthine how OIRA c;n assist fedeial agencies i}% improving the qtta}ity,
~effectivene§s, and efficiency of their rcguiaqu}r Tegimicy. -

1. The Value of Benefit-Cost Analysis and Anﬁx;\rsis of Vahies
The twe types ‘o‘iy"mia] ysis that agencics use the most extonsively i evaluiting
 regulatiofts. particulary fhisse that ‘affegi health, safety; the environment gﬂd SECUrity: qré
1;eta;ufamry impact analyscs and Hsk ASSCSSNICnLS. J{ﬂgﬁ latory tinpact dxmhses ares coimpreh cusive
‘vmﬁﬂys_cs df proposed aid final miles that coﬁtai‘n: {4) statements'of the need fur rule; Fe., what

systemic problein the file inteids to solve; (b) a review of multiple optioas to selve the problem;
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and (¢) artassessmignt of thé benefits and cdsts df eachoption, Forhealth: safety,and
euuronmental rules, heﬂeﬁtﬁ are based ori mtendcd reductiongn risk: F‘;tnmteq af xi: isk are
Iak’erx {rom risk assessments that cxcumnc bothirthe {:xposure t6 und the putenu of (dcsu
response) ofrisky cmnpoullds and practices. Risk assessinents come in two Torms: (a) safety
~assesspients; which dt‘;ﬁnb\“sat‘b"' doses, and (b actual risk dssessnicnts; which cstimate levels of
rigk.at various expagures. Only the latter is useful in a\ben.eﬁf—C’ost analysis: Both types of
anal ysis assemble facts in susetul manner ot déeision makers and nefther is; or ut Teust neiilir
is i;uilposed‘to act as; a substitute for decisions.*

1 would liketo focds atterition-on whyregulatory inipact analyses, in pattu,ulsr thic
henefit-cost analysis contporient in R1As; continué to be important i Iherregulat(_iry process. The
key valie olan RIA s often the iesult of asking quiestions thay otherwise would ot be usked
during the development of regulations; such as:

o ‘What systentie problemdrisk does this rule attempt to addicss?
¢ What are affof (e relovant wavs iniwhich it might he solved (iticIuding d-dctermination
ofwhether people dre likely to solve the problem Without regulation in the near future)?
& Foreach potential salution, what is the ‘actual mechanisn for sa}vmg the problem and
*what is the proof it will be effective?
e Jlow dre peaple and mﬁmu!mm ixkdy to-respond m Various. 1cg'1! repu atm'y optlmls"
e Whatis thetostof ach optior?

‘What mq,ht lappen that 1s not part of the rule but is an unintended effect. f.e:, a 11:31\,’11\1(

issue?

Anvexdmpleofa risk/risk tade-off might be a decision to 1‘egulat‘é the manttaéture of
ifitant formula, often the sole source of nuirition oy infants. Sucl a regulation would merease
the prive of infant formula caising a substitution effect.. Tn this ifstanee; stirveys have showi
that when the price of powdered Tifant formuta increases; less wedlthy comsumers tre toextend it

by adding more water. The:risk from watering down infant fornwla (decreased nufrignt intake)

may exceed any reduced ﬁsk froms irproved manufactiring practices: An RIA should identify
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etfects fike these so'that decision makers havea much better understanding ol the cousequenees

of théi“r’kdeci‘sidn ‘:,

By ideitifyiig the problem accixfatéltyn finding the Joast rostrictive and 1dast costly way to- k

v sd[aié&ﬁef,problein, aitd ensuﬁng the ideﬁﬁﬁ(;ati_oﬁ ot all unintended consequéntes,, thorough
ceonontic unalysiy can'help decision makers make better infolimed decisions. However, all of’

“that bégins with agency economists who prepare thiesé analyses, and OIRA plays ait extrémely
intjortant rold it whetheror not these dnalyses ure done well and-are L[sv.(l toinform the
rulemaking process: ‘

Benefit-vost aplysis. the primary comporient of RIAS, has its foundations i
ﬁﬁl}roecono_mics aiid has been uséd n by federal government agencies sﬁige tie [1‘%0“5; The™

- geriera acceplabiliy of thi principles sidd use of benefitscost Anilysis can be seen b yithie fact that.
the last 5ix admi‘n\is’tratrions hiave adoptgd it for general use by fedet‘al agencies Via exaéutive
ufd;srr“ i taet, Px‘c’sidcnt Clinton’s Execgtti\ie;()rcier 12865 did not significantly alter thie
1'ée[1/ﬁrémems of President Reagan’s Executive Order 12291; One of tiielﬁbgliﬁgati‘ons made to
Exééuﬁve Order 1 3291 by fhe Clinton Administration was o ;;(3d~1lltvyfe‘fﬁcus kmn idénﬁ fi yang
distributional effects. The Obama-Administration Tag propoéed to hu‘maxﬁz_e ahalysis by
incurpm-ating u-w findings of psycholagy ’and b;hﬁvi oral economics into analysis and focusing ot
distributional fairness and intergenerational congerns,

Whild these concerns are indfe:ﬁ} imputait: it critical that pnlicﬁnakcrs rcﬁ\fim froi
11'¢$1ti11g tiese iésuss as componentéofbeneﬁt-costkanalysiks, Distributional fairness and
icrgencrational concerns can be highly subjective isstes, Subjcctivve weiglﬁs shoulid nor be

' LlSBé ,(O'Gaiculaté what is fairen r;quiﬁxiﬂéin benefiticost anaklyisi:s s it would bé theoretically

improper and would result i arbitrary valucs that would be misleading to decision makets,
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For exdniple; there are different definitions uf fiitngss. Seme pzmplc buii‘e've s fairil
c,very ﬁnn has @ ‘comply with all rc:gulatorv requirentents equally, orten refened toas & “level
p!dymu llb]d " The Rcuuhlm\ Fl uablﬁty e\«.t and its amendiment. the bmﬂll Busincss
Regulatory Enforcenent and Faimes"s Act.\ de‘ﬁn'e fairness differently. It may be fszba‘j? to'make
a sinall business ptu%\:héisé.] the same type of capital equipnient, whote Costs must be coverdd ‘ny i
smaller s‘alé‘s hase. as that requiired for & larger competitor, The s;ﬁaller sales base migans tliatf the
small business s 1o raise m pm,as much highcr than the Jarge business to cover the.cost of the:
cqulpmem That puts the small busu-iess ata cmnpetmye dlsadvanta geﬁwlnﬁ seems unfuir:
Using this theory, a regulation that ‘a‘eqa‘ifeks every fiinr, e matter what xue, to puichase the same
‘eqﬁipjlle}lt to level the playing field is not fair.

While it is irporiant in many instances 1o eonsider \gy!iat i thir ot cquitable; those
considerations fall largely outside of beneﬁbpost analysis, Certainly, as requifed by Executive
01’(1(-:1 12866, aral ysts arc s1r13p0§ccl,"tojdcntﬁyﬁ who will bear the Lin.sts and who will énjoy fhe-
henefits. in mary cases: this is cﬁﬁical‘injhnnatioal dem ston makers will want to knc)w; atid.]
would arguc that regulatory analysis should ellW&xys pmvidc this iﬂﬁ»ﬂﬁﬂﬁﬂh in tse decision
makers might find it useful. [ some cases. such as 1(:\fulanons that outline how federal aEenum

will spend-maoney, 1l w .Agﬂmy e’ tax dollar 16 pmdm.e an outcoine that benefits ceiﬁ&;

P
target populatmn Benefi t—co<i analysis can belp us undemand how costettectively the
regul a.!ing héips the intended b cncﬁcigriq&;

- That 15 difterent, hc}we‘y;er, thai counting a tmnsfer ffo mene person to ancther as a net
sogial 1‘hgneﬁt" in a benefit-cost caleulation. There'is no generally accepted econoimic them-y :
‘that could; for examplef assig-a quantitative beriefit fo a regitfatory éptioﬁ_ tﬁat is'more Hair™ or

" miore equitable: Faimess s nol included i the microecoiomic foundations of benefit-cost’
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analysls becaiseit 13 pulelv avalue Judgmem A judgnient about whcihu atranisfer of benefis
fram one gr oup to another iy “taxr is nlmp]v a judgment based on the dec1s10n makel s valites,
xin{_ economiic analyais,  Differeit deeisian makers may makc differen; value indgments dboit
- whethera i’egul‘aﬁbn is Yair based on their 6wn political and éthical ‘pljiléjsoplli‘es,
: B‘e§1011d~'idantiﬁcatiun uf who gaing and who loses, there i rothing more.‘thut ahalystsican

(or shouldy add: Econoxmst\ seive ﬂml maost useful role adwsmv decmou make1 $ s 1o which

regulutory uphuu hdb tk greatest dszurun,c bdwcun benetits and cosia, PSS maximjzing net
benefits” or, in-colloquial terms, “the Biggest bang for thie buck.”

Given that there are so mdnwllffel ent regulativng, sotier ot later, everyotie mH Ticeive

beneﬁts from soime regulatmm Given that, dgency decision makers should explaiit the reasons

for their decisi‘ang;’ywhy,\ for &xample, they chose an option that did nat maximize net hefiefits
d df;Cisioh that fivored certain groups at the expensé Qfdﬂlm‘& These explanatimn& ‘Would.be:
consistont witlhi the gﬁat of transparency:
Regulatory decisions that have a' time component to them often Ha\zé béneﬁts that océur'
much 1atcr than costs and dre addressed n Menefitecoss andl ym by whai 35 kfiown as the snudl

rate-of time prefercnee, or the discount rate. A discount rate endb]es the econoimist tof present to

deusmn miaker information thal makes all hum' s and costs comparable at (he samne momeit;”
usually today: Chqibe q'f t'he sacial discount rate h‘as“a huge impact on how beietits or costs dre
valued inthe ﬁu’urg; Adow discount rate sa'ys: that sogi(vty places mt-x:c value on Tutllie events; a
high one means we value immediate tﬁiﬁgé more. People make thehrown time tradle-ofts
CODSiﬂiltl}" an stich things as & decision to buy a-¢ar now verss saving the money for the future

ot choosing to erijoy tasty et unhealthy food versus  strieter diet that ﬁrﬁseﬁes health forthe

future. Economists try and measure these tradesofts, the fate at whiclh people diseount the future
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it favor of presenteonsumption, and us‘c‘thcsc ratesin thilr analysis: ‘l‘hESQ calculated vales

can be used ta ailvise décisinn makt—:/i:q‘_ ~While thie valiies cmpioye‘dkin 111/e;ﬁana‘1ysi$ should he

bascd on th‘cor?ctic"al arid enipirical _dém. the depisians that Tiplicitly value fulure versus current
“consumption befongs to decisimi make?sg who niged to-make those decisi’éns traiisparent. Agaiid. -
- the distinction should He miade between setnoimic valuation data that gocs into céohomie

analysis and actual decisions that reflect multiple considerations beyond the analysis. lii to case

shéiﬂf} dacision makers ;hafam erize @ value-based deciSiéu A BConomic znnul‘y; i rathier ey
S»};éiﬂd provide a c}éar rationale for ‘the}i decisions.
2. Using Behavioral Econoniics in the Developmetit of Rugﬁluﬁdhé -

/ Cass Sunstein; the cpr‘feht administrator of OIRA, has offeréd a number of provoeative
ways of applying behias 'ii(\ml CEONGIMICS to sol“ve.gigmﬁcmlt regulatory problems in the book
Nudge, which he éﬁmﬁﬁlqr&d with economist Richard Thaler.” ' The basic theory Sunstein aiid

“Thaler advace isthiat the governMérﬁfmn help people niake better chn}ii‘:gs by fashioning th§
decision “archite&ufe" to nudge them in the right direction, what they .c;;liéd. “libertarian.

k ‘pgttermﬂism." Theyargue that, instead of infrusive command and ‘co;ifrrc;l\typcs of rcgulatioyn._k
less ii;li_l'Llsl'VE medns of regulation, such as iformati on provision, can be dised to-nud e people
into mak'l; ng the right deeisions:.

Sl;ggesxidxls fo usedess intrisive means to accmylplisl:n regulatory goals go back at Teast 35
VCArs ﬁo OIRA’s pmdccessor,theb Couneil on Wage and Price Stabilily (CWPS). The ghifdance to
chqi)jse fess restri'crivé gptions has not cl‘izingedkmuch from CWPS o 011:2;% but it has been -
rautinely igrored. i our commients submitted to OIRA coneerming @ now Executive Orderon:
RIA standards (whi cﬁ las fiotbeen issued), several calleapués and L pointed ﬁut that agericy

regulators secim to suffer Froin “the status quo bias,! the tendeney to continue to do things Lli\éw
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same way You always have done themic Inun interview paper 1 conducted with senior tegulatory
épﬁiiotnists piorto leaving govemh;{enti one economist described the problem this way: "WE do
ﬁflxjle we ahiayk do; fustiraiting ourthe same u&l l{:‘iz»zg, Thurt ;5‘ Wi ﬁ‘é doi 't vome :q;n‘m'fin’i better
. regulations; we jiisy comc.upveith the sanie f'e‘guld.fionsk_in i) ﬁ"@rém a/-éa;. "0 higur comiments to
WIRA, wesuggested that bre way to Cure Ehis probitem was fo “nudge” the agencies to doa
better job by requiring: ﬁmr’e analbysiis whenﬁthe‘y were ¢hoosing more restrictivg: optioné,

Then uc‘l‘ge theory seeks o ‘lbﬁ{miatc regulatory policy‘bascd o humla‘n decisian errors
ﬂmt‘ﬁa_ve been idel1tiﬁed iithep s}-'ﬁllql;)gical and behuvioral economic literafure overkﬂ]e} last
several decades, This litcratare addrx:ssés how peaple useshorteuts o make decivions, sohe of
v)hiél_] aré to their advantage while others appear not te be'in their best il‘llél"&SfS.‘ Appiying this
knowicdge woul"d prove va’]uahle ) slruc:tmihg regulatory r&rmdics that arc Icss intrusive than
- comimand and control remedies.

Hawever; inorder to gdin insight into hufndn decigion errors; researchers have used
e)ipe;'izﬂ ental studies that sk people whé\t ‘e.hoices they would.ai ake tinder certain conditions.
The rescarchers then cummle those chm ces to “rational éi;noices_" But as zifrcc'cm Nobel Prize
winnet i economics \ érnon Sinith pmnted out) the ver bdl behavior that mdn iduals exhibit

“strongly conteadicts what their actual behaviar achieves.”!

“That is, it order to predict what
‘individuals will do, s \mpijnsed to'what they say, vowwould ;wed o replicate the market
experience; wﬁiqh i very ﬂifﬁCLﬂt t0.do. This 5 why You camiot assunie people will make
inistakes in markets _]Ubt because they give the “wrong" answers fo suivey questmns B\

interacting with OT}]BIS. rattonal omwmes are achle\zed inmiarkets ruch more readily than

ekperfmemal tests based on ques‘tioris alone;
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Matketoutcomes e adversely affected, huwever, by i chtessive mimberiof riles,

g OIRA could explore how pgo,plc'andcifgmﬁzaﬁons react to exce’séix‘ze mles by focusin gon rule
minltiplicity s well s mlé pi“ién‘ii’iaa%ioﬁ tnécc what effect they have Qﬁ achieving the i ntended:
benefits. Findiigs from behavioral écanmic‘s and:psycl‘m{ag}-' may help 1o uhcover problems.in
thig atca; The cxatmiples provided below that wre tiot intended 10 be conclisive, They simply

“suggest that hjaviﬁg. tod-many rules and not knawing which ones are important can ‘defeaﬁ the
m’igin;ﬂ cungressionalintent ol regulations:

For exmﬁp}é. thie é\-*ailabiiity hqu}iétic {salience) might imply itha‘fjegulated entities will
spend 1n_6§1 of thefr time compiying withi the most recent rules or rales ﬁi'a{ have tecinily been
bfﬂuglit fo their attention: The ‘pm‘biem withi this behavior is that the rule-du-jour may not b as
important s ru‘lgs‘passed 30, 60, o1 100 months of oven years dgo. Generally. apencics do noi
prioritize rules, and they rarely take rules fokthe; books g\?ﬁﬁ ifthey are o longer beneficial. All
ape tredted l‘éasl dicotetieally, cqua’l?y Thieviery fifst O)V'I‘Ik‘; Report to € onigress identified the
problem: “Sonie reg{uleitions are-critically important (suchas safety cri“t’%n'a for airlines-or niuclear
powcer plants); somkc' ate relatively 'Lnf\/izﬂ/ (sirchr as setting the times thala draw bridge may b
raiséd or lowered). Buteach has the force and sffict of law and each must betaken serious]yi’s :
As béntiﬁts e costs are direetly related b the distribution and emphasis of compliance Wi-th

“rules, this only adds to the. uncertainty ot'th‘ei;‘ etfect: DIRAF\Shou]d’ gncourage ag’;n\cies to
prioritize existing mluQ and remove those ihiat zu'é no lﬂl;gﬂlf relevant.

It addition to the problem of = lack of rule priority; there is the problentof tio tmarty
rules. Iy itreally pt)s‘sililc foran ind/ivi‘&u_a%l company to maintain fomﬁ nn thiusands ot tules
that it? Studiesan numefaué fields doeument thie adverse effects from having too miny rufes;

One authar notes, “While generally there is an understanding that.rules arc useful guides for safc,

i
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behaviar, there s also an inercasing coriccm{ thatat incremental build-up vf (oo many rules will
not create d gbod' systen 16 hielp Human actors do the fi’gl’}tytlli;] 2. kesp’etiailyin states of abnormal
oﬁg‘raﬁ‘on whre they would need strong bit flexible guidance™ Itinay be that too many tules
are-a special case of toka niuch infoﬁuélionh H'\vaﬁg and Lin report f11a't *“if informetion load:
kedps micreasing and fisally exceeds the capavity of decision unikﬂrs; inl’onmuimi‘prm\;egsing
will cease beh@ﬁncrez’xsed; Jnstead; degision mait’et‘s will decrease information processing as th'e\&*
ej(p:;ﬁémje da phenomenon termed .‘iilf;)nlla;ion overtoad. "

Hale exaniines the general app;'ﬂach §f ad}ding iore anid more tules:.

“The second Tine of defense In many systems, il the human-could not be
eliminated, hag heen to-try to turn the haman into arohot by specifying rules and
imposing them rigidly. The railway industry has been one of the imain.
protagonists of this approach, alongside the nuclear, and to lesser extent, the
chemical industries. Aecidents were thew analyzed wpto-the point- wheri it
became clear that somieone had broken 4 rule (at which point discipling was
appropriate)-or fhat there. was no rule for this eventuality (in which case a new one:
wagmadde). In this way rulebooks continually grew and never diminished. This
rules-fix isalso w hankering after certainty: Ultinately we ger a rule for
everything and safety is seen as something whiel [sic] requires no thinking any
tonger, but siniply good tratning, a prodigious mmeémory, a large safely manual or
computer to-refer to, and an iron-discipline. Management does nat need o doany-

- murt thinking or planuing, beciuse it s all fixed in the rile system.. Redson
(1990, 1997)., arong others liasshows elearly how thig approach ossifies an
«organizationand forces its staff into being habitual and professional violators of
rules, just to get their work dose,

Another authior i\démiﬁed a problem with aﬁdﬂiﬁnnél' rules in the nuclear 1:1;1W.et' industry:
identified: “Regulators uﬂd’indus’u'y oi’"ﬁci;ﬁls CoTmE to \'igw ;:(!lﬂbliﬂilj;i or comphanee with the
rules rather than actual pci“formance.i;zﬁic‘;at'ors as the measur‘ekbf séifetyf So-much fime anﬁ
atiénﬁén are dcvotc‘d to thiese surrogatemcasures of safety Ceonplying with e regulations?)
‘that the Jarger goal ot sucli regul al,ién is frequéntly neglécted.™"?

Academics who hisve studied classtoom rules comme tod rclva‘ted chucluéi_on; “Toa maty

rules result in rules thal are natenforced. The ones that are notenforced become targets of abuse

11
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that crade the effectiventss Qt‘them[mg‘s.”"“ Foraceotnting Nelson linds hat adding rules o

: i;iéfease preeisio n “fcall increase the i:olilpik‘:xity of ‘ﬂ)c S‘téi}dal‘d‘ thereby creafi iy kcpmmunicati on
probleris Lhm ollset e co:rmﬁmicaiian b‘cncﬁts provided by ixx;t’éaseﬁ precision™* Qe
conclusion of thisstidy is that “a key té aceurate communication is steiking the right balance

between providing enough iiles to communicate ciém—ly and 1ot seanany rules that practitioners
are overwlielmed;"" |
Krowitg how éxCessive mlégg affcer firm hichavior is essential infarmation that Copgress
and the publyic shauld have before policy makers cmnmip to adding méi'é tulesito the complex
web ol current repulations. In fact Qhef{mci:ﬁﬁ quisstin that ‘nevt‘rsttﬁ]zléi to-he ssked 15 “yylrent
are there enbugh ries?” |
3. -Ehsuring ‘OIR‘A‘A Role in the Use of Rigorous Sgg’gni:c by Federal Agencies
The Obama admz‘nistrati»on, to-its credit; has placéd,a »hiéh value on creating and Using
rigorols seience it the teguiatory process, OIRA p}ays‘sevéml roles in this regardh: First, OIRA
is supposed to-be the-drbiter for sci'n‘*m:é dispuffss hetween agencies, and this Administration has
g‘cu‘xphasiz'cd: that rol‘(’:,k An giirgoing diSpﬁte between FPA and FDi\ on fhe Tisks.assnéiatcdk witlt -
meﬁiyf mereury suggests tﬁat sueli exﬁf)imsis islong overdue. Tn this case; EPA has \Wittﬁﬁ a 00-
pa@c public fetrer desciihing the failures ofa diaft risk assessment dnﬁc by FDA on the tisks of |
tethyi mercury, E‘DA ‘has suggested a much more holistic; risk-benelit approach than that
taken by EPAL This 1ssue has been loft open ‘for over & year while FDA éﬁns‘idcrs how to:deal
with thiesé dnd other cﬁmments. When two-agencies publicly disagres abm}tkwh‘ether‘ ornot 4
‘(/:‘Qm;‘limndkis fisky at current levelsof exposure; O [RA’% Jobisto rkcsm‘w‘ie that disputée and; inthis
vca_s;é, it'shauld e dene sootier rather t’ﬁan later as-the: c’:urrkent“ Joint advisory between FDA and ’

EPA may be misleading women of childbearing years,
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Onanother dtont; xhe,(:urre‘m‘admin‘istmtkion has embraced thic Data Quality Adt, whiclyis
ait ex&dle‘nf start to ensure that the science used fo make decisions is of the highest qual i’l}'-‘if
MSWC{-'QL itis ot clear yor whetherthe objedtive of using (e b‘és‘:t 5 éx'mgwi!‘l beachieved,

“giver the limited apﬁéals. both iegalh‘riand adniinistratively{ in the Act.

The quality of RIAs in the: f‘fecleral gmﬁemquﬁ has lorig beei'a coneern to nidy
cconomiéts it the regulatory field, vet RIA‘s aT:OhlS/ tatgentially addressed in the Data Quality
Aet, A newspraject underway-at thc k'i(;rcatus Cenlerat Geurge Muson Ll‘ni versity seeks to
adﬂféss thi§ concern by cmiducﬁng‘an;csjvgding evaluation o‘f RiAsforalt ééohomicai}y
significant rules ppblished sinice 2008. First, althougli wearénot '()fﬁ(fiéﬁ VERIVIng :Ietter wradey,
whien we analyzed all econamitally significant rules publishéd in 2008, no REA: would receive
above g “Cgrade on & Lypieal gruding ucaie Second; i many REAS we tound i‘hndamcmal
errors, such as the inability to articulate a systemie p;'dbléln that the rule addreSsec\L In the ﬁitum;
we hope tﬁ at; by making thicse cValzrjiicils of proposed rules eatly and within the co’nukuent
,peﬁrl»éi we will help stakeholders to c}‘gmm‘em tmore effectively and agencies to fmprave their ’
mﬁiij{‘ses;

Asl menﬁaned eatlier, 1 cbndq‘cféd a quélitétive sutvey of SErior agency BCoNtists 1o
get their Lhmxgh’tS on why ﬂ‘\pir aralyses might m;t bé"" ;-ts.a;‘r”fapiive as they believed ﬂlcy s}ngixl\d
be. There were several themes that came aufof that sorvey: Orie was that economists ai‘é 61’(@1,
11)31%agcd Wy nefi-cebiiomists whe place a big premim - Oon gelling the gmdly‘d‘\ done and done on
tiix}e, often at the expense of guahty: Another, perhaps more impnrtéqt—; fxrqb]em was simply -

~‘1§ck/‘0'f appreciation by decision maké!fs‘%'ér ﬂw analysis. kSom\c ~cc011§1ni§t§ said t]mf deision
makers wé.re not intel;eéte& i their results or thought thiat ecoﬁo}nics was nota écignce, only

“coinmon seiise.”” My owin experience at FDA wis similar 1o the sentiments exprossed in thic
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»mlr‘\f(;y. T fourid that ﬂ;é tenderiey for most decision makers iyt identity @ sdl.uttpu and then
,reqﬁésts:ciencé, including and barti’éﬁlmly econeThics, to support that decision. . In some cases. it
is éieu}: that RIAgs ure cdn&pi&ed welk ajlfcr decisions have becit made.

As oné geonomist puit it, "Eveq:dne ]nmu‘;% t/mz‘?xjfé will by easier. . af .)‘azt~_;;elst 20 az‘ongk
with e progrianyoffice”” This pressure does not just catisé digconifort: it can affect the c;aree‘rs
of staff econoniists: ' Lonce was'told on a Friday that if 1 did not lower the costs estimates in‘an
RIA that:l sllQLll‘d not réim‘n o work tholflL‘la)q ey, Twould Yo fircd. T(hd Tower the ¢osts and
§ﬁbse£gueﬁt myesti gati‘kon b}-‘ﬂbad;:llji(: eeo‘nmﬁists shiowed that our Oriiginfgi (lﬁ gher) ﬂstim;yaites

were earreet: - 1 caiinot makckthis paint 'rc;olstmnglyz offeirjobz of ﬂgﬂkﬁécbnénﬂsﬁ are to
anafyze then: bosses™ diecisions. Those are unenviable ;task"s‘ in‘axw‘cimuﬁistance, but féder‘élr
agencies 11121&'&:t%1us¢j(nhﬁ harder, urid civil servants "pﬁ»balﬂy«gkak fewer h(.\ﬁest analyses when -
they treat moﬁmnigé '(él)d other scientists) as hired-gun conisultants who are supposed to gin tp
sﬁppnﬁ fordedisions thal have ah'cﬁdy b‘ccn‘madc for'ather reasoms. Ih this instarice, dccision
‘11q;kbrs will cér!ai11§y 1ot get what the President has réquested: a dispassiimateand analvtical
“second:Gpinion” oil ageiiey actions.” Beyand the salution ofﬁ:réd hélmjv,iii' woubd be helpful to
locate economists as far away organizationally from program office decigiaxx i‘nakerskasjpossible‘

Yan migﬁr‘ask what QIR A has to'do with all ofthis as it dnés not'sec the RIAS 1\.mril the
agencies have completed these analyses. 'The answerisalot it OIRA is doing it job correctly;
There are two {a=uys that QIR A cancdo its. job. One'is \&orkixlg éollaboratively witk kagcnkcics -
wﬁaﬁ L call the “caring and-sharing” médeL The otlieris acting ds tilc‘president’s quality coittrol
Qﬁié(?x" to-crisure thit RIAS arc dDﬁé correet] yiand used apprdﬁﬁatel y. OIRA has historically

e perceived as a “black Box™ to botl those outside of government an‘(;‘everi foratiany within

the regulatory agericies; ‘Whern I asked a branch chief'at OIRA fo describe what the agency does:
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fre told mie thiat: 90% ol the job is to-make sure that RIAY are done correctly and 10% s passing
_along decisians from the White Houéé to the ageneies; {This did ot in{:iudék all of theother
assigned work like GCoﬁs afid speeial jobs for the White House), That focus biv ensuring thit
RlaAs afe dore correctly c{aﬁ go'a long way toward solving the problen that plagues agency
ceonomists. Hugenty detision makers arc citlier ot interested in using analyses. ot are:
instructing econprists-on what tite analyses should conelude, it is unlikely that a<c01'§§bomtiv's
Telationship between QTRA and the réguimm-y agencibs will correet this ﬁmblcm, OIRAs.
;bﬁit} 10 returiy & n1}e'baséd~()11 bad ana‘?ysis can help protect thé integéity’ of the analysis and the
‘ related ;'u]emzxi( I Process,

Orie example of this inay be illostrative. At one point during the Cliriton administration; 1
was usked w do @ benefit analysis on a rule that addressed botutisn insioked ﬁsh,‘ There had
1ot been a bot\dliém pmblmﬁ i this industry for 30 vears-as the industry had made substauti’ve
changes in their provessing after ”pmhiéms‘; arose inthe 19607, - Lold thie program office that ]
ré&li’y- crjuld not comie up with anyquamiﬁed Benetits that would helﬁ’fhe rule to get thr‘ough
OMB: T'said ﬂns despite the fact 1hatQIRA frad not yetretuined any ruiles {0 agencies ity that :
adm,mmtratlon The Fule went to OIR% atvway: My understandmg was that the smoked 1ish
tule endeilup being ﬂ;u fitst one that then Administrator Sally Katzen returned to an‘y:ﬂgcﬂc}*.

‘The 6b3111a adminis,tration has said thiat it is iute\jeﬁ’ted‘ in wsing rigorous éc&mmm
analysis as one way to make tlie impact of regulations transparent to the public.. Queting from
the 70[)9 Reportto Cong,resq

“R%uhtmn shotild be data- dmveh and ev1dence based, and benefit-cost anatysis

can help to'ensure 4 careful focus-an exidence aid a thorough consideration of

altevhative approachc: I’roperly understood, stich dualysis should be seerias a

pr: agumm tool tor helping-agencies ussess the consequences of regulations and
thus to idenitify approaches that best promote! Tunitan welfare”
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L would suiggest that the way t§ accomplish that is to-entorce the requirements on the agenicies to
do high quality nnalysis by returning ijﬁleé accﬁmpanicd byRIAs that 607&)& TICAsIT U 1
standards ‘aﬁicu‘]ated‘by the Exectitive Order 12866-and Cirdiilar A4 While coiiabaratin may
also be useful i instances, given:the nature of regulatory ageﬁcieé to foeus almioss exclusivelv.on
their primary missions, 4 su~011g quality ‘comro"l role isa must for OIRA to-bea truly effednive :
oversight agency; |

ity also importam that that OIRA analysts be given sufficient time 1o do their job
cérrect]y. DATA.GOV shows the a;m;ant of timie OIRA analysts take fo review rules going
' back o 1981, Thc chartbelow SllUﬁS~m€ review thmey for OIRA stafiff :

OIRA Review Days

2007 ' T 2009

B
: (untit Jan. 20, 2009)
Economically - 30 : 52 »
Siigniﬁcaﬁt‘
" Not Economically e ‘ &2 BTy
Siguiﬂéani‘ '

F 1§n1 the cliait, it .a‘pp\ca‘rs that OIRA staff\’.’ha‘s spent ‘35% Jess Lme reviewin grales in
20109 than in-the previous two years: ~Som¢. mlg:s were cleared very quickly. For example; the
proposal-to-confrol-green Tiouses geﬁ;ek‘fdx‘ light-duty }?chidéswlas‘clcargﬂ: in just20 days and 4
pfrép’u‘sal for energy cfficiency s’tan-d‘aré's'fm’ general service tluorescent did inmﬁdé‘sc entJamps -
was élcarcd i fout days, Thisnay understale the triie pmbl&n ifin fact the carrent
administration has ﬂéoélinﬁimted OIRA 'S iutbnn'al reviews: Is there'an implied gqal that»the

Administration has sel for OIRA analysts to reduce réview time? I the goal is to iininize

st
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review time, that is likely to conflict with a-goal of con&uctinghi ghquality reviews i order to
adﬁe‘\r: hetter RiAs and betier rles,

Having suid thal.. T recoenize: thédifﬁculties thigt contiont this sﬁ}ail ageneyus there are
‘anIy about 40 gnal}-‘sw charged with reviewing ahout 500 significant regui"aiions each year, My
experience suggests hawever that mostof the analysts in OIRA fulfitl the requiremerity vt

» President Kenredy ‘re’que[s‘\ted when hie called for the “Best and the'brightest” tojoiu the
government. F\o&%using this smalt'xiulllbenjuftalentcd people o thorough rule review and returns
wheﬁilecessary shoiﬂd be a goal for this- Administration:

Finally, I will pointout that there is all@thél" smechanisir in govcmmeni that cun help with
tﬁe qualite of RTAs - the Inferagency Economic Peer Review: Group. This isa group of fedm'al
economists within difterent agencies who have agreed to pmvide peer reviews of RIAs from
other dgencies at the req,\.lesrt of" the»originéﬁng Agency. OiRA support torthis fﬁnction iy help
thé.:ugem\cy {odivits 101} betler: » In the Tnterest of full disclosure; 1 smrte‘& this uroup priorto
'1éa‘v1:hg government service;

4. Ad?u‘ncingﬂpcn' and Truﬂs’garcut‘ Guveriimeit, I’HLTiculuk‘l;t"“Dclnoa;:ratiz’i'ﬂg Dty

Certainﬁy ane of the cmnmendame hallmarks Qfﬁ'\e Obama administration is it§ keén:
focus on t1fanspar'aﬂby with respect 1 the regulatory process.  This continucs-aﬁ weven '%E;‘Cl}d\
started i the pfevim.wadmini'stratibn, and-untortugiately, it gontinues to be unévei;
.Névefél1eléss, the Pre‘sid‘s‘nt‘s cull Tor a “presuiption in ﬁ;{-‘ur of d»iscilqsufife” 15 dowelcome
séﬁti1n311t and 1t is hoped that the Admim‘stration will continug fo try énd ;nt:ét thiy clhiallerige. T
1‘;3@L,Ti§c Mcrcatus Ccmcr had aproject fbr the fastten vears s whicl we cvaluated the:
transparency efforts of the Ekécutive Bratich agéncies fii their performaiice and budget fequests;

‘Over that time, we saw ageincies improve in their trabspacency. We emphasized in-out

17
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evaliations that agencies:should publicize autcome-based goals, as opposed ta ihpubbased goals:
An:i;iampke nright hen reading pmgr’am‘whére the goal was measured 5;‘1 the q\iﬂﬂtitfg ot quality
of increased reading skills, not by the namber of books that stddcnis recetved. fimsc arc goals
that p_e”nple. ¢are about. Those are also the goals forwhich égenéiés should be held acsountahile,

anvther goal of theeorrent administration,

However, “achiévi‘ng, these results is neééssax‘il_x"~&ifﬁcult‘ In his book; Goveriimetits Eid,
Jonathan Rauéch derails at great léngﬂl How eueh govenimient program b'uikls‘: a constituency that )
ﬁgiits’any decreases in funding for ﬂlat progrant:with t_;reakt,tek:n'-aci"ty.kl Y As t'hé costs of the
prograim ,u‘rs’widely dislributed smong taxpayers; those that want the prdgfam continued usuatly
win. The result is that the iéffective ;ﬁ‘ogmmé vemain-and the government grows;

| The same thing is true tor regulations s for government programs: Oftewindustries and
activists want gertain regul ations to further thett owir ends’; They thei suppoﬁ there gﬁlatm‘y'

* Those whe do tiot want the

dc;isinns of ggencies that are ‘r’egulati:ng Tor theit own purpdscs
f)gfticular regulations end up outguntied as agencies tend to.give kmuch more deference to those:
‘whisagtee willi Uetn; Ay the government scgks afmore openand trﬂns}jéi'ait Process. agencies
must firid & Wa to give equial weight to those who argue. the regu?atioﬂ v;ilt.ham] them,

Besides tmn\spa‘?cncy ‘;:md accminfabi{ify, thiere ire twiother core values that (e Surrent.
administration has a&;)p'red for which they should be commended: participation (,govérm\irr;ent
B ':-!cti:vt:’}y saliciting expertise ﬁ'mﬂ.o.umiiilé W ushingmn’} and ¢a ]ylahnrmiﬂn{ working 1c7gcil1cl' with
other governiment officials and citizens to solve national problems). ,'C\Qnewayf\tlaese are being
ii{'iiﬂéﬁ\ﬂl‘lted i;s h Y “demm:r-ati,ciﬁ I d;it:f.”f e, by sharfug mmore govcfnﬁi,éﬁtda‘msets aiid
inforniation about govennijeﬁt oper;cltiéhs than hés beén clnﬁe pre\}ioﬁsly, A'regsﬂn gi’v’en‘ for

doing this gpcé back tathe words of Justice Louis Brandeis, “sunlight is the hest disinfectant
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This kind of activity is cc’rt‘ainly.!ikcl)‘g to help provide sualight. and the l’kaashbnard and
DATA‘GOV’ are i cxceﬂent‘ e?(ample‘:;'. A l\ey poal for éa’qh is-to lower thetést of *
égli‘ti’tipation and -collabotation aid ln reuchout tb; innpvalive ideas. The themes that the current
adiiiih:istrafipzm~has t:mbraécd iikmlude:/

in Pmmotingﬁcqountabi‘lityf L v

b Providing inforniation people can “readily find and use,” and

o Taking advantage of dispersed inforniation** .

While these uctivities und'thelp’cs are certainty likeély to heip,» it is impirtant mii forover
‘elaim what they czinaccmﬁplish Théfuwent adminis‘tr‘atiﬁn asserts tllafseﬁking “dispersed
informalion”™ throush 'bp‘th putting information wut-for comment and by aerively secking citizon
parﬁ{:ipaﬁta_n, can selve ﬂ]e pi‘éblem E@ntiﬁedx by Nohel Prizé winkuing écuxiolnist Friedriel :
Hayck over fifty. yeamngu “Thie “knowledge probleim,” identified by Bayek is that no certeal
authoriiy can ever: gaﬂ.aer sufficient information tO;l:'Gp'I\EC‘E dispersed private decision-making. As
Hayek putit, “[K]knowledige . . neverexisisin concentrated or fntegrated Torm. but’solél‘y s
rh'gdispe‘réed bits'of incmnpleté and ﬁfﬁquenﬂj,-' cohtrzidictcfry knowledge wﬁich all-the separate
individuals poxausﬂ The claim that dutrcach t;:mhniques thm use scrplﬁsti@:arcd;computcrs’&md
the ime_r‘_net_ solves this prablem mism'}aersfmds bothi what the knowledge problem is and the fact
that it can never be solved, .A\s mast tecﬁnu}"wgy’ and managenient prdféssir,muis will ‘g’ez-xiiily
acknowledge, “Data is ﬁotknmvleﬁge." i the“kﬁnwledée.proﬁleﬁ is not pmpei‘ly;und\ersktéad,
the limitations uf governiment i mproperty undersiood nd that can Teud o decisin"ns hat will
adversely affect eitizens:
Let TIE TEVIEW somi.of ﬁ'nc‘is‘:-mcs ﬂSS’QCiﬂthWiﬂ] the Rno#vlcdgc problenythat camiot be

solved by these initiatives,
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Ihe Nutuie of Knowledge: While seime knowledge s explicit, Hayek identified n

category. of know&edge tﬁaticaimni b shared wim anyone: includﬁnggmemmi‘:ut Tlm
is the knowledge thal every mdividual has, but generally cannct casily articulate to
ofhters. It s knowledge that is “Tacal ™ to them; knowledge of time and piaég:, and 1t
caniiot be agg;’égm@d.\ Suich knowledge drivies the d;:éisions‘pcop!e makeand the'
actions they take every day. For example, wihile vou k11§w whatkind of car-youdrive:

and perlidps have sone ided of the gas milcage your cargets; you are prabably riot

aware of why' you clicose one product over-anather,  Even if you try to explain this to

someane glse, itk is snctimes vory: difficult to put o words: F urﬂ;‘c‘n‘nm'g sl tine:
yﬁu make a decision, the context clianiges, which changes the trade-off. Ttis imﬁossiblr’s
for peybpyle to s;iu’wc;y continually to govérnnient oi anyone else ktkhc highly individualized -
conitex-ts foir each type of decision they ;1‘niake: eyefy tite they make one.. Saime ?pec»pié

may decide whellier 1o.onder a dessert in 4 restaurant bused on whether they plan to

“work out the next day while:nthers may focus on-caloric content; price; orwhether the

restanrant simells bad: Thcy may orniay nat hic able th ai‘ticulﬂlf w‘hm caused them to
make that decisian bt that conté;t most likely would only be valid for that particular
decision at fhat time, That is not infmtmgtion 'that'ﬂlc goverimient can 'db’tain\ ilﬁoug}-\ il
SUTVEY. \ \

WHADS tHoTe. i 8 Survey, sovenmment ust gugrewhife infoimation and doing so'caises
X EOVERT : 2t i)

it b Iose all context.. Cortext is not just important; it fs‘ertcial. For example, even atter

the clection of Scott Brown in Massaclhusctts it is imposiiblc ta anderstand all of the
trade-offs that people made wlien voting for hin. “What's more, it Seemed to be very

difficult to kiow at the time what was happening in & timely thanner and it is likel§ that;

20
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as perceptions changed; people were changing their tainds, Fi,nal,iy,cvch atter the tact
there seeimed to be no general agreement on what péople were thinking when vating:

This exatiple iHlugtrates why surveys wiﬂ always bearm wmperfeet (ool for gaﬂwriiig

‘information and centingent valuation surveys will be just as problematical.

Gathering Information. 'Thee are:anuniberof reasony why this is a much bigger’
problem than just actively soliciting input.. First. thany people may find that the costs of

supplying government with miormation excecds the benefits, (Think ol the adinber ol

people whio simply hang up when.a survey firm-phones them beeause theydon™ want to

spend 10 minutes angwering ~qné§tior15§) 11 fact: many‘\’x}ill probably find that they do

* ot want fo'shire information with fhe poverment, vutofimistrust of how their

wnformation will be sed orvbeéuu:;e they just consider 11 tod private, Some may waﬁt"\ld
shdre tnfoniiation witl-government but will frame thie info;ma'tion ina misléadin'g way
o trv-and affeet soine poveriment pelicy it way that stifts theny {1t eould-be argued,
that giving goverfunent information in a diliecr‘ed way to aceamplisha specifie End'is‘
'\vlm‘t lnbbyists dén) Some miy lu#f lie to 'gm*emment. Finally. government officials
may seek acti vely somes types (ﬁfiﬁformatimn particularly iiformation that sﬁppofts
their 111‘@1’:-:1::1;*&&6&.; For Mmiever redson; it will ulwa;\,;s\ he difficult o sorl ot Fliﬂ .
different sources of information. “At a minimum, being = passive recipienkt of
unrepresentative ‘dat‘a is 10t gofiig to-give a siatistically vcprcscmétivc5:{11‘11130,

Using Tifsrmation: A Targe Ht“étature on bufeausratic mcentives and age‘n::ybapture
{by firis or etivists) details the gﬁp between whiat idight b g:@ixsiﬂm’ed therght™
thing to: do’ for society and what 15 aclt.ua_lly done.: To ‘date{»;vhilée ther‘e are many

suggestions to-ovetcome these problems, there fidve been no effective sqiu.tions,



81

Certainly the Gse of benefit-cost anatysisis one ktypcnf solution, as it dees not fayor any.
~~pafticu]ar gfoup Bﬁt when décisiiins on kvah[e-laden concepts like fairness and equity —
“and benelit-cost analysis i ig;mﬁﬁ, ’iL will beanere dilfiealtw prevent nules thal serve

to-benefit favored groups. k ‘

Much of government regiilation is a one-size-applies-to-all solution. Hven muny benefits
cost analyses focus oi totai’dr average costs or béneﬁts, WdliC]]» may ohscure importam\'effeé‘rs

that vary willy {lve ‘d‘ivérsify of the .pupulétiun‘. T e extent that prelerences wre different, even it
youcould gather the right informationina Vti'melyy tnargier fo know evsrgthjng {and it"s not
‘p@&.ﬁﬁtﬁc), ropulations often contain ;ioiicics that satisty a fow peaple’ s‘p;jcf;;rcncesi at the expetise
oi"'many; The more diverse people’s preferences for different policies. the fewer people will be
Bétisﬁed with the ()ptiun policymakers choose. In géi;ei‘hh thismeuns that mare people iis-'ill\ be
less saﬁsﬁ e‘df witir how the goveﬁnnent directs reseurcesi and-would prcfer alt@ﬁaﬂ#e Lxseé,

Finally, one of the biggest problems with (he poveniments use ofinfonmation in. :
regulations is its iﬁabiﬁty to-adapt quickly to chénges in new information. For example, the
'F;lua'iax'nd Drug Admi;ﬁstrﬂtﬁdn“s: definition tor the tise of theterm “Tealthy™ applivd (6 food
Iahglfllg 15.0ver 55 years'old. Nutrition science hiag chaﬁged during that time. ™. For cxa1ﬁp17e, the
rufestill includes 4 dﬂﬁn"it’fmn for tutal fat that faily fnwtlis.'t..i’ngmsh hetween marg lieneﬁci alfuts
fike mono arid ﬁc’l)unsaﬁuﬁted fats:

Rulemaking 18 a slow, deliberaie. TPDCEss, ds it slﬂ(mld ba. But lih'a(‘ alsa mang that 40 1y
di’fECu]t if nqt impo‘s‘sible o employ rlﬁmnaking ef'fécﬁve] ¥ to solve pfébfeins in sf{uatidns where
51:‘1@110@ i3 changing rapidiy, klimakgi/nc, Jorexample, it the poveriiment had i:ricdlo cstabli‘éh
peifdmléxicc standards for pm‘s‘omal éoinpmers. By the time a proposgﬂ i\(ﬂu}d bewritten it would

be out of date,.
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Why shisuldiit matterthat a'50 year-old hypothiesis (tic lléyckfknéwlcdgc problem) is
bstril‘i‘csscnﬁai‘]’y ;nr1'ect diie that gmremﬁmhts will aiwajys he wneﬁmy’ short of fheknmyledge
118'(:6553&_)’ to make mtelligent dec"iSibriS%’ s ﬁi‘mpol‘tum‘bewus‘e the presumption siust-always be
on the govermnient to show, as hest it canwith gxtmﬁcly imbe’rfect toeis such.as beneﬁt—coﬁt
analysis and risk a_ss,pssmcms, that there 15 5o téasonablc pmbabi]a‘ty that it can improvethe
lives of citizens by 'fhe:'acti\d11 it takes. Tt niatters hecause we must set the bar for stch.
interventions as figh us ‘pos‘sib]"t‘: so that; at w minimum; we follow the giliding“pl“inci ple for
physicians, “privngy nit nocere:™ t'trst‘/dﬁ 10 harm, Any kinteﬁ;’ention shouid be accbmpanied‘ by :
a greal deal oF humility with respeet (o this priviple; as*‘kc:vcry attewpl 15 f;raugh{ with
uncertainty. - When the ‘gm-'ernhlem‘fedir_ec_ts resources by nﬁazldate‘ we will alwaysbe u11§ertai11
as to whether those resourices aré going to 4 tise that 15 of most value fo socicty.

In short, while'the tn\msparency and oun*ééch iniitiatives are }audable; there are soime.
pm_biems that cad pever be [\‘iVEI'C()l‘fié{iElCil knuwlédget timeliess, mativition dind uggi‘egati(m)
aﬁd others iliat héve yet to be solved (incentives and. capture). There fs’a great deal of evidence
of govermment failitig lo @vcreomic these probloms: “This burden of provt shiould lways Tall-on
'tim_se who beiieve they-¢an s‘ohfe ﬂ‘lf?j(ﬂ(i\’_&"fgdge pfobl‘e’m 10 'show thaf it can be done, Thé saiie

- ‘problém ariscs M}dn gtrvcrnmcqts have tried to :i\nstitutc(mgiusu'iz{ﬂ policies by picking w,iaanc;rg
and losers: there is he\%ﬂr enough kiowledge to do so ’aﬁd the odds of success are nd better tium &
coli toss:

Eventhe gcl‘al of providing {hé‘pﬁb]ic with informatian should be'apprmached witl great
‘i:aré. The question that shiould heiasked when infmmzﬁiﬁm s tahe 111‘dvitlﬂd s “what m thegoal
of providing thi information?” iu riskcmnmunication.: torexample, the oal is to provide

people with infumiation to help infori their decisions:. S 1P people: get and understand the

A
[
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inlormation, {le goal 1y satisfied; evenif pCOpiC‘dt‘JCid‘u thes riskis aceeptable afier they have b‘ee:y}:
tully informed aﬁout the éansequea:;és; However; regulatory agencies irf‘xay‘nm be satisfied with
tlhéff (iuté‘c)i,nc; The Admini‘straﬂoﬁ ,p-,?ih{s‘ out @5 é successful program ﬂ;é “Toxic Kelease
Inventory: Program, requiring firms to report release of ‘fokic chemicats. 2 The success that is
tifed is the " lLitge reductions in toxie releases thru‘ughuul‘ the Uniitvéd States.” But wlit1f there
had been no redaic"tions’f What if, based ot r‘l{x: actual risks as vppased to the presence of the
’ haﬁaids, pgoplc were Satisﬁ,ccl with the }qvcls of relcase and timrc WEre ne. rcductioﬁs?* Would it
still l?t{consi‘dered dsuccess? Under normal standards ’for, evaluating thetffeatiyveness» ofrisk
mi‘n;numcation., it kkwou]d stitl bc asutcess: k
Another succ‘éss stéry cited by OMB.in its “QQD‘) Rép,mt to- Cangress on the kBéneﬁt,s and
Cosls oI‘Ecdéra] Rigulations and Unfunded Mandates on State Local and Tribﬁyl Enl’i‘sj‘éﬁ" 1:, the
release of kfafaiity data by the Occqpatim‘mi Health éndSafety Administration _(OSHA’} to

As2F

Hhromote ﬁﬂgdﬁntabi!ity:énd promote saferworkplaces. Thé OMB Re;)ort docsnot-ciie
whether-this data was tested before it was El‘ea‘sed, or the actual goa’figf releasing this data, For
instance, there e arumber ‘()F ways theinformation colhkl hive heen framed It could have
fxeen’ framied as deaths per umber of workers per vear by firm or by industry. It could also have

“heen frumed as deaths per Timvas a i)bTCCIIIZ{gC ofindustry deaths. Anothier way it-could be

“tramed {5 as deaths that resulted itia suc‘ce‘ssfh‘l‘ g]aimof ﬁn’ﬁ négligence vex‘susw();ker EITOTE. .
Ongc;in‘i‘n‘}aginc a mmibcr of ways iﬁi«s informaﬂm cotild bereleased ixéd cach onc islikely o0
elicit a difterent response and perhaps. satisty o ditterent goal,

- Behaviord] sconomics shows that iLmaiters how finformation is released; Tow questiong
aré framed, and what the cohitext of those questions i5. ‘Ihis neans that réiéase qf data can'be

done in such away that drives bebavioral responses fna desired way. - There should be a goal for
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releasing wformiation and (e agency should test1tto see 10itacconiphishes the goal: 1 there s

maore of a motive beyond Tnforming peaple’s decision, then that should also be made transparent.

Recommendations

OIRA can best serve the American people by ensuring that regulatory agencies perforin-and

use Tgh Guality anulysis ot then decision-making processes. Congress should set high standards

for regulation i view df'the limited amount of knowledge Poverniment agencies will have

available to them. OIRA can do this byi

1. Ensuring that all aspects of regulations are evidence based, “Ire ﬁmimﬂm: regulations

should contain:

a. Evidence of # systemic problem:. This evidence should not be a recitation of an
araecﬂ()l\d? th agiency’s legal authority, o potential problem, or a pi-oblcm thidt 15
outside the agency’s’ primzi]}{ ‘gnais.as grtiéu,latéd by its Govemiﬁémy Performaice
Results Act {GPRA} Bnimal poals: It also sﬁautd nothe bascd of i’nkdik\'-'idual
failures, but on failures of the miarket or other institutions that might be comected
Ahrough changes in the “rules u‘f the game:™

Eyidénce,through hasfe}ine_ arm]_),‘sis1 that indi\/kiduais, m‘g{ii}i&tibu& or.other
Tevels ol govermment will not {ix the prt‘ﬂﬂgm in the abyence of ﬂ;derﬂ‘l\

intervéntion. Otten, when govemment discovers a problem, fitnis or consuiers

discover the probleny more or Tess atthi same fime and lake sieps. W dorpect (he
problert. H'the problem is expectedito be corrected before brreasonably after the
end-of s regulatory process; which includes the tirne from ¥inal tuls tothe

compliance date. no regulation is necessary, This may bea pertadiof anywlhiere

fronm two to five vears. These altemative solutions may arjse directly fions
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congimier dérhand ot fndireetly thiaugl-Gither caiitiactual éhangcs« o et ves
resulting from judicial f}é{cisi()ns;

oo Anatysis otthe beneﬁ‘ts/am{ costs of 4 broud variety ofu;i;ﬁons. inciuding uptiuyns
that imay fequirefegistative changes. Pecision makers sﬁotﬁd have available to
thent analysis of regulatory options that range fros the least to thy 'xyrmza;
restrictive, This means that the miore restrictive the option ultimately ehosen,
sﬁoh asian enginecring standard like best a\-;ailahlc';’ techﬁo]ﬂgy, the mote analysis:
wiﬂ be Llécess‘ary to ;::vai}uate nierotis less reétricrive ‘u;ptim/i‘s,

d. hwlqde in-every re}g;ﬁiaﬁon a plari for fullow=up or 1'4311’&;5131-&[;9& a\y1;;1ysis W0
determine whether or not the regulation’is atcompliShingitS goal. |

FGC\!&;.OI}'\"A mialyéts o their roleas quamy control offtcers, Asstated ii; the *‘.QMB o

Report to Congress.” “To prowote eviderce-based regulation, those who prodiice the

-relevantniinbers niust respect scientific-irtegrity.” This mist apply wr RTAS and OIRA

must take the Tesponsibility to ensure that this happens. This means a privnary focus an
the guality ol RIAg and eIklring fial the RIAS aré used 16 inlorm decisions, Wherew

policy aption: fias been chosen that ignores the RIAs analysis because of a focus on

faimess orcquity: enstre that there s a well-articulated vationale for thedecision. ‘Where

'tklkleske c“;onditibus lave fiot been ntet; returti ri%l’e%; to.the ageneies. This )ﬂfi‘]l enpower statt
cconbuﬂsts and cm’:omjagé» ﬂgt}ﬂC{iCS torproduce and ‘use the results.of khlgh—quality
atfalysis, “Also. OIRA musteisure that the aﬁa]ysés are done-and done completely and
they must lmvﬁ suf‘ﬁcienf t mé fo conduct thorough reviews of H;é regulations:

Fixamine the possibility that regulated entities rave difficulty knowing which tegulations

“are dirportant and detemiine the extent to which too many regulations results in

26
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orpanizational issuey that adversely affect the Llndeﬂym & goals regulations are fnfended
{o address. ‘Begin forthink about the core regutitory-functions of government as being

rule destruction und siniplification as well a8 Tule creation.

Y This testintony reﬂeurwnly the views ot its author and‘ dmm natrepresentan nfficial positiog of henrgq\‘@’l‘asnu
UDIVCE'\SI)\ )

- % Crain, Mark W2 *The Iinpact o Regulatory Costs on Suall Firms™ fof SBA Offive of Adi'gscacy. Septeinher
2005: : .

Ui waslingtanpost.can/wir-dyivcontentiaicle/ 20 10/(/ 147 FARZDTONT 1405980 Ltk

“hnﬁglated Analvsts Comhmm{: Risk and Economic Assessnients Whil? Preserving the: bepamcmn af wae; S
iy 24(6) 2004, -
haiid H.and Cass Rs Stinstein; B

P'sper, \4em'ﬂu~ (‘ emer at Grorge ‘\/Ia»cm Uﬂiﬂi 132 Iuly ?fJOR ;; 7. hitp: // merrama mg/pvbhm mmuﬂucmc—
regulatory-econamistsfederal-health-and-safety-agenciss:
;7 Smith: Veron L. “Rational Choleés The Contrast Between Beanaimicy and’ Psychotopy.™ The Jounal of Puh 4
‘F,cmmuy 90(4) Alglst 19910 P8R 1

Report to'Congress ‘on the Costsatid Beuem» ol F=deral Regulahom }997 P2

ht S0 //v.ww wl‘ntthemmuw nml‘i e

‘Uncmalmy Mandgenint Through Flexitile Routines ina I—h;:h Rigk.
r‘ranwatmn Wﬁrk & Techunlog Group, Depamnem of Managenent. Technolagy and Econginfes,
: ritzertand, Paper premned t the
& Tetion, Taspection & Iniprovement; "The End of Zero Risk. Regulaﬁnn
Risk Toleration. i Regulatory Practics” Lamﬁﬂdge UK; Septeinbier 12,2007 1 4. See also, Amalbenti: R (1949);
“Risk matiggernent by tegilation” Paper preserited af the 19 Myton B, Lyver Infernntionial Posteradiiate Coursi
- "Risk Management” s Dekker: S:{2003); “Failire to-adapt or adaptationy that fail; contrasting models on procediires
amd safety. Applied Ergonomics, 34i3), 233-238 Weods, D.T.; & Shattuck. £. G (20600, Distant Supmuxml—
Lu;:al Aetion Given the Potential for Sutprise. Cognition; Teclmnlorry & Work: 260 242-245.
M Hwange, Mark; T and Jéiry Lin, ~Informationy Dimension. Iniormatmn Overload and Decision Qualm aouiralior
Information Seiense: 25(3). 1999, P23
' Hale, Andr ewy “Railway Safety Management: The c imllenge of thie New Millenniuni” Based o & keviiste *
adedress to the Oc.cupanwnal Safcty & Health Confercnice of tm: Unieii Tnternationale des Chemins dé Fer (UIC):
Paris Septeniber 1499 b TR,
1 Barkéuhus Jack N 1y Self Repulagion Possible® Joumal of Polm} Ailalyw and Manageeitt 2(4) Somier

Methyn iy e, 7‘* J151

Ygpetiin ST5 of e Cursilidad Appnwpnamms f\u! 2ﬂ01 (P I T06-554) atse knvnwnias the Dt Qunlny Act
ar the, Taformation Quality Act )
1 Willining, ol V78 )
1% Rauch, Tonathan, Gavernamcres End: Why Washington St forking, Public: Affairs, New Yorl. }‘JQQ

8w, v Yandle, Bricg: "Bodtlegrers and Baptists i Retmspacl, hmucmmem and Rigkat -
httpy/Aeww.idiivedu/external 1D 'documms/hnotkgger& pdf. ’
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2”,Si;g1smm Cass R “OpeniGoveinent and Recards Management, hl‘rpil/wm«-&archi‘v‘e&gav.-'records»
~1ﬁgtilt!bdf sstein=raca20 1E.pdf

> Hayek: Friedrich A Ve e df Kndieladge iy Soctery, Ayerican Lo Review, 1943, p}; ﬁ]‘? 3
#3q EFR SLOT.654dY (11 (2) ImipHed nutrient content claims and related label statements;

2809 Report lo Conpress-on the Benetits and Costs of Federal Regulaions-and Unfunded Mandates on St
Local aid Tribal Entities Office of Management and Budger, Office of inﬁmmtmn and Regutatory Aftaire 20091
37 ’

Y gbiid, pi 38

Mr. CoHEN. Thank you, Dr. Williams. Appreciate your testimony
and your service to our Nation both in the military and at the Food
and Drug.

Next witness is Curtis Copeland. Dr. Copeland is a specialist in
American national government at CRS. Dr. Copeland’s expertise is
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appropriately relevant to today’s hearing on Federal rulemaking
and regulatory policy.

Previously to testifying before this Subcommittee he has held a
variety of positions at the Government Accountability Office over a
23-year period, received his Ph.D. from the University of North
Texas, formerly known as North Texas State, the Flying Eagles,
and the school that has a master’s degree in jazz band.

Welcome back, Dr. Copeland, and you will proceed with your tes-
timony.

TESTIMONY OF CURTIS W. COPELAND, Ph.D., SPECIALIST IN
AMERICAN NATIONAL GOVERNMENT, GOVERNMENT AND FI-
NANCE DIVISION, CONGRESSIONAL RESEARCH SERVICE

Mr. COPELAND. Thank you, Mr. Chairman, Mr. Franks. Thanks
for inviting me here today to discuss Federal rulemaking.

You asked me to present the results of a recent CRS report that
I wrote on the implementation of the Congressional Review Act,
which was enacted in 1996 to give Congress more control over
agency rulemaking. The first sentence of the CRA requires agencies
to submit all of their final rules with GAO and both houses of Con-
gress before they can take effect.

At its own initiative GAO has been checking the Federal register
to determine whether agencies have, in fact, submitted all of their
rules. As it turns out, they haven’t.

Between 1999 and 2008 GAO sent at least five letters to OIRA
identifying nearly 1,000 substantive rules that had not been sub-
mitted. GAO said OIRA didn’t respond to any of these letters and
GAO and OIRA officials said that they were not aware of any ef-
forts by OIRA to contact Federal agencies regarding these missing
rules. Also, GAO did not send any of these letters to Congress or
congressional Committees and did not notify the public about these
unsubmitted rules.

In May 2009 GAO sent another letter to OIRA listing 101 sub-
stantive rules published during fiscal year 2008 that had not been
submitted. The Department of Agriculture had the largest number
of rules on the list. The subjects covered by the rules varied widely
and included a final list of chemicals of interest as part of the De-
partment of Homeland Security’s antiterrorism standards and sev-
eral rules designating endangered species’ habitats.

When contacted by CRS OIRA initially said it had no record of
having GAO’s May 2009 letter. Later, however, OIRA sent an e-
mail to the Federal agencies telling them to contact GAO to find
out which rules were missing.

Shortly thereafter the agencies began submitting their missing
rules. However, as of this month 49 of the 101 missing rules from
fiscal year 2008 still had not been submitted to GAO.

In January 2010 GAO sent another letter to OIRA listing 31
rules published during fiscal year 2009 that it had not received.
GAO also sent letters to each of the agencies with missing rules.
Again, the Department of Agriculture had the most missing rules.
As of last week, however, all but three of the 31 missing rules had,
in fact, been submitted to GAO.

Although the CRA says rules can’t take effect until they are sub-
mitted to GAO and Congress it appears that Federal agencies are
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implementing most, if not all, of these rules anyway. Section 805
of the CRA says that no action or omission under the act can be
the subject of judicial review, and the issue of whether a court can
prevent enforcement of unsubmitted rules has not been resolved
conclusively.

The CRA says that a Member of Congress can introduce a resolu-
tion of disapproval as soon as a rule is submitted to Congress.
Therefore, by not submitting their rules to Congress the agencies
have arguably prevented Congress from using the expedited proce-
dures in the CRA to disapprove their rules.

Congress may conclude that agencies’ non-submission of their
covered rules does not require congressional action. After all, the
number of unsubmitted rules went down from 101 in fiscal year
2008 to 31 in fiscal year 2009.

Also, the agencies seem to be more responsive in submitting their
rules after notification by GAO. However, if Congress wants to take
action several options are available.

Last June the House of Representatives passed H.R. 2247, the
Congressional Review Act Improvement Act, which you sponsored,
Mr. Chairman. The legislation would eliminate the requirement
that rules be sent to Congress and instead would require submis-
sion only to GAO.

This change would make it easier for agencies to submit their
rules electronically, which they cannot currently do to the House
and Senate, and therefore could improve the rate of rule submis-
sion. H.R. 2247 was referred to the Senate Committee on Home-
land Security and Governmental Affairs on June 2009 but it has
not been acted on since then.

Congress could take other actions. For example, it could require
GAO to continue identifying missing rules and could require OIRA
to take certain actions to improve agencies’ compliance with the
CRA. Also, GAO could be required to provide Congress with a copy
of its CRA compliance letters, publish them in the Federal register,
or publish a list of missing rules on GAO’s Web site.

Mr. Chairman, that concludes my statement. I would be happy
to answer any questions.

[The prepared statement of Mr. Copeland follows:]



90

PREPARED STATEMENT OF CURTIS W. COPELAND

aas Congressional

===xx Rlesearch
Service
Statement of

Curtis W. Copeland, Specialist in American National Government
Congressional Research Service

Before

The Committee on the Judiciary
Subcommittee on Commercial and Administrative Law
House of Representatives

July 27, 2010
on

“Federal Rulemaking and the Regulatory Process”

Mr. Chairman and Members of the Subcommittee:

Thank you for inviting me to testify at today’s hearing on “Federal Rulemaking and the
Regulatory Process.” You asked me to preseut the results of a CRS report' that I wrote on the
implementation of the Congressional Review Act (CRA, 5 U.S.C. §§ 801-808), which was
enacted to reestablish a measure of congressional authority over agency rulemaking.

Monitoring of CRA Rule Submission Requirement

The first sentence of the CRA (Scetion 801(a)(1)(A)) gencrally requires federal agencics to
submit all of their final rules to both houses of Congress and the Government Accountability
Office (GAQ) before they can take cffect.” Since the CRA was cnacted in March 1996, GAQ has
received more than 53,000 rules, and maintains a public databasc of thosc rules.® At its own
initiative, GAQ has periodically compared the rules it receives with those published in the
lrederal Regisrer to determine whether any rules covered by the CRA had not been submitted.

! CRS Report RL40Y97, Congressional Review Act: Rules Not Submitted to GAQ and Congress, by Curlis
W. Copeland.

*>The CRA dclays the cffective datcs of rules that OIRA considers “major” cven further—until 60 days
aller the date that the rules are published in the #ederal Register or submilled to Congress, whichever is
later. Among other things, the CRA defines a major rule as one that has or is expected to have an annual
impact on the economy of $100 million or more.

* The GAO database is available at http:/www.gao.gov/fedrules.
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Because the definition of a “rule” in the CRA is broader than those required to be published in the
Irederal Register, this check can reveal some, but not necessarily all, of the covered rules that
havc not been subnutted.

GAO did the first of these checks in 1997, determining whether all of the rules published from
October 1, 1996, to July 31, 1997, had been submitted to Congress and GAO. * GAO ultimately
concluded that 279 covered rules published during this 10-month period had not been submitted,
and in November 1997 provided a list of these rules to the Office of Information and Regulatory
Affairs (OIRA) within the Office of Management and Budget (OMB). > GAO said that OIRA
distributed this list to the affected agencies and told them to contact GAO if they had any
questions.

In February 1998, because many of the rules remained unfiled, GAO said that it followed up with
each agency that still had missing rules. In March 1998 testimony before the Subcommittee on
National Economic Growth, Natural Resources, and Regulatory Affairs, House Committee on
Government Reform and Oversight, GAO said that 264 of the 279 missing rules had subsequently
been submitted.” GAO also said the following:

We do not know il OIRA ever followed up with the agencies to ensure compliance with
the filing requirement; we do know that OTRA never contacted GAO to determine if all
rules were submitted as required.... In our view, OIRA should have plaved a morc
proactive role in ensuring that agencies were bolh aware of the CRA [iling requirements
and were complying with them.

In December 1998, GAO published a notice in the Federal Regisier identifying “rules published
by Federal agencies in the Federal Register that were not received by [GAO] prior to the
announced effective dates.” The notice included all final and interim final rules covered by the
CRA that were published between October 1, 1996, and December 31, 1997. GAO reported that
more than 300 of these rules were not submitted to GAO prior to their effective dates. The
Departments of Agriculture and Transportation, and the Federal Emergency Management Agency,
issucd about 60% of the rulcs that had not been submitted” By the date of GAO's Federal
Register notice (nearly one year after the end of the time period covered by the review), GAO
said that it had received all of the rules.

OIRA Guidance on the CRA

In 1998, Congress directed OMB to issue guidance on certain requirements in the CRA,| including
the requirements in Scetion 801(a)(1)(A) regarding the submission of rules.” On January 12,
1999, the Director of OMB issued a memorandum to the heads of federal departments and
agencies on “Submission of Rules under the Congressional Review Act” in which he noted that
the CRA requires agencics to submit cach ncw final rule to both houscs of Congress and to GAO

" U.S. General Accounting Office, Congressional Review Act: Implementation and Coordination, GAO/T-
OGC-98-38, March 10, 1998, pp. 2-3.

’ Tbid.

® Ibid.

7 Ibid., p. 3.

*U 8. General Accounting Office, “Federal Agency Rules Filed Under Congressional Review Act
Following General Accounling Oflice Review ol Unliled Rules,” 63 Federal Register 71672, December
29. 1998. Until 2004, GAO was the General Accounting Office.

? The Department of Agriculturce rules were primarily issued by the Federal Crop Insurance Corporation.
The Department of Transportation rules were primarily issued by the Federal Aviation Administration. The
Federal Emergency Management Agency’s rules primarily mvolved flood elevation determinations.

1% This requirement was included as part of the Omnibus Consolidated and Emergency Supplemental
Appropriations Act for 1999 (P.L. 105-277, 112 Stat. 2681-495, Oclober 21, 1998).
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“before the rule can take effect.”! The memorandum also included a form that OMB and GAO
developed to facilitate the submission of agency rules.

On March 30, 1999, the OMB Director issued another memorandum to the heads of federal
departments and agencics on “Guidance for Implementing the Congressional Review Act.”'* In
that guidance, OMB said that “In order for a rle to take effect. you must submit a report to each
House of Congress and GAO containing the following: a copy of the rule; a concise general
statement related to the rule, including whether the rule is a ‘major rule;” and the proposed
effective date of the rule.” According to OMB, this guidance is still in effect.'”

GAO Letters to OIRA: 1999 through 2008

GAO continued to check agencies’ compliance with the CRA in subsequent years, and repeatedly
notified OTRA of rules that had not been submitted. For example:

¢ On September 21, 1999, GAO sent a letter to the Deputy Administrator of OIRA
identifying 31 substantive regulations that were published in the Federal Regisier
during calendar year 1998 that “have not been filed with us and, presumably,
have also not been filed with the Congress.™ '

e OnJuly 3, 2003, GAO scnt a similar Ictter to the Deputy Administrator of OTRA
identifying 322 substantive regulations that were published during calendar years 2001
and 2002 but had not been filed with GAO. *

e On March 21, 2005, GAO sent another letter to the Deputy Administrator of OIRA
identifying 460 substantive regulations that were published during calendar years 2003
and 2004 but were not filed with GAO. ¢

e On May 27, 2008, GAO scnt a letter to the Administrator of OIRA identifying
116 substantive regulations that were published during fiscal year (FY) 2007 but
“havc not been submitted to us as required by Scetion 801¢a)(1)(A).” "

In cach of these lotters, GAO noted the rule submission requirement in Scetion 801(a)(1)(A) of
the CRA, and said “We trust that your office will use this information to ensure that executive
agencies fully comply with [CRA] requirements by filing regulations with both the Congress and
GAO." "™ GAO officials said that OIRA did not respond to GAO with rcgard to any of these

"' OMB Memorandum M-99-07, January 12, 1999, available from the author.

2 OMB Memorandum M-99-13, March 30, 1999, available [rom the author.

'3 E-mail from Steven D. Aitken, Deputy General Counsel, OMB, November 9, 2009, available from the
author.

14 Letter from Kathleen E. ‘Warmnisky, Associate General Counsel for Operations, GAO, to Donald R.
Arbuckle, Deputy Administrator, OIRA, September 21, 1999, available from the author.

! Letter [rom Kalleen E. Wannisky, Managing Associale General Counsel, GAO, to Donald R. Arbuckle,
Deputy Administrator, OTRA, July 3, 2003, available from the author.

'° Letter front Kathleen E. ‘Wannisky, Managing Associate General Counsel, GAO, to Donald R. Arbuckle,
Deputy Admimstrator, OIRA, March 21, 2005, available [rom the author.

Y Letter from Robert J. Cramer, Associate General Counsel, GAO, to Susan E. Dudley, Administrator,
OIRA, Mav 27, 2008, availablc from the author.

¥ GAO said thal it sent other letters and lists of rules to OIRA for other years between 1998 and 2008, but
could not provide copies of those documents to CRS. GAO provided a copy of an April 10, 2001, letter to
OIRA, but a referenced list of unfiled substantive rules (covering the period from January 1, 2000, through
December 31, 2000) was not included.
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letters, and GAO and OIRA officials said they were not aware of any effort by OIRA to contact
federal agencies regarding the missing rules during the time periods covered by these letters.'”

GAOQO’s May 2009 Letter to OIRA

On May 26, 2009, GAO sent a letter to the Acting Administrator of OIRA stating that “a number
of regulations have not been submitted to us as required by scction 801(a)(1)(A) [of the CRA]. ™
Enclosed with the letter was a list of 101 substantive rules that were published in the Federal
Register during FY2008 (i.e., October 1, 2007, through September 30, 2008) and that had not
been submitted to GAO. As indicated in Table 1 below, many different federal departments and
agencies had 1ssued the missing rules. However, the Departments of Agriculture, Commeree,
Defense, Homeland Security, and Transportation, as well as the General Services Administration,
cach had morc than five missing rulcs on the list, and collectively accounted for more than 60%
of the missing rules.

Table I. Number of Substantive Final Rules Mot Received by GAO, FY2008

Department/Agency Number of Rules Not Received

Deparmment of Agriculture (USDA) 20
Department of Commerce (DOC) 8
Department of Defense (DOD) 7
Department of Health and Human Services (HHS) 3

Department of Homeland Security (DHS) 7
Deparument of Housing and Urban Development (HUD) |

Deparument of the Interior (DOI) 3

Department of State (DOS) 4
Department of Transportation (DOT) 12
Deparument of the Treasury 5
Deparmment of Veterans Affairs (DVA) |

Executive Office of the President (EOP) 2
General Services Administration (GSA) 9
Peace Corps 2
Pension Benefit Guarantee Corporation 2
Small Business Administration (SBA) 3

Other agencies (one rule each) 12
Total 101

Source: Letter from GAO to OIRA, May 24, 2009.

'? Telephone conversations with GAO and OIRA officials, November 2009. One former OIRA official said
he had a vague recollection of contacting [ederal agencies and telling them to subnut missing rules, but he
could not provide any details. Telephone conversation with Donald Arbuckle, November 9, 2009.

* Letter [rom Robert J. Cramer, Managing Associate General Counsel, GAO, io Kevin F. Neyland, Acting
Administrator, OTRA. May 26, 2009, available from the author.
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The subjects covered by the 101 missing rules from FY2008 were also varied, and included the
following:

e A November 2007 rule that was issued by DHS entitled “Appendix to Chemical
Facility Anti-Terrorism Standards,” which had been required by Section 330 of
the Department of Homeland Security Appropriations Act of 2007 (P.L. 109295,
October 4, 2006).”" Among other things, the rule made final a list of “chemicals
of interest” (COI), adjusted the “screcning threshold quantitics™ for certain COL
and defined the specific security issue or issues implicated by each COL

* An October 2007 rule that was issued by the Food and Nutrition Service within
USDA on “Procurement Requirements for the National School Lunch, School
Breakfast and Special Milk Programs.™> According to the rule summary, it made
“changcs i a school food authority’s responsibilitics for proper procurcment
procedures and contracts, limits a school food authority’s use of nonprofit school
food service account funds to costs resulting from proper procurements and
contracts, and clarifics a State agency s responsibility to review and approve
school food authority procurement procedures and contracts.”*

e An October 2007 rule that was issucd by the Fish and Wildlife Scrviee within
DOT on “Endangered and Threatened Wildlife and Plants; Designation of Critical
Habitat for the Guaj|oacute|n (Elcuthcrodactylus cooki).”™ According to the rulc
summary. it designated critical habitat for the guajon (a rock frog cndemic to
Puerto Rico) under the Endangered Species Act of 1973, as amended.

e A Novcmber 2007 rule that was issucd by the Fann Scrvice Agency (FSA) within
USDA on “Regulatory Streamlining of the Farm Service Agency’s Direct Farm
Loan Programs.” According to the rule summary, it “simplifics and clarifics
FSA’s direct loan regulations; implements the recommendations of the USDA
Civil Rights Action Team; meets the objectives of the Paperwork Reduction Act
of 1995; and separates FSA's direct Farm Loan Programs regulations tfrom the
Rural Development mission area’s loan program regulations.”*

e A Dccember 2007 rule that was issucd by the Equal Employment Opportunity
Commission (EEQC) on “Age Discrimination in Employment Act: Retiree
Health Benefits.”*” According to the rule summary, it allowed employers to
“create, adopt, and maintain a wide range of retirce health plan designs, such as
Medicare bridge plans and Medicare wrap-around plans, without violating the

' U.S. Department of Homeland Security, “Appendix to Chemical Facility Anti-Terrorism Standards,” 72
Federal Register 65396, November 20, 2007. For detailed information on this issue, see CRS Report
R40695, Chemical Facility Security: Reauthorization. Policy Issues, and Options for Congress, by Dana A.
Shea.

*U.S. Department of Agriculture, Food and Nutrition Serviee, “Procurcment Requirements for the
National School Lunch, School Brealfast and Special Milk Programs, 72 Federal Register 61479, October
31, 2007.

*1bid., p. 61479

*U.S. Department of the Interior, Fish and Wildlife Service, “Endangered and Threatencd Wildlife and
Planls; Designation ol Cntical Habitat for the Guaj|oacule|n (Eleutherodactylus cooki),” 72 Federal
Register 60068, October 23, 2007.

U S. Department of Agriculture, Farm Scrvice Agency, “Regulatory Streamlining of the Farm Service
Agency’s Direct Farmu Loan Programs,” 72 Federal Register 63242, November 8, 2007.

*1bid., p. 63242

¥ U.S. Equal Employment Opportunily Commission, “Age Discrimination in Employment Act: Retiree
Health Benefits,” 72 Federal Regisier 72938, December 26, 2007.
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Age Discrimination in Emplovinent Act of 1967 (ADEA). To address concerns
that the ADEA may be construed to create an incentive for employers to
climinate or reducc retirce health bencefits, EEOC is creating a narrow cxemption
from the prohibitions of thc ADEA for the practice of coordinating cmployer-
sponsored retiree health benefits with eligibility for Medicare or a comparable
Statc health benefits program.”*

e A December 2007 rule that was issued by the Office of Thrift Supervision (OTS)
within the Department of the Treasury on “Permissible Activitics of Savings and
Loan Holding Companies.”™ One of the stated purposes of the rule is to “expand
the permissible activities of savings and loan holding companies (SLHCs) to the
full cxtent permitted under the Home Owners” Loan Act (HOLA).” The rule also
amended the agency’s existing requirements “to conform the regulation to the
statute that it is intended to implement, and to set forth standards that OTS will
usc to cvaluate applications submitted pursuant to the statutory application
requirement.”*

e A Fcbruary 2008 rulc that was issucd by the National Occanic and Atmospheric
Administration (NOAA) within DOC on “Endangered and Threatened Species:
Final Threatened Listing Determination, Final Protective Regulations, and Final
Designation of Critical Habitat for the Orcgon Coast Evolutionarily Significant
Unit of Coho Salmon.™" According to the rule summary, it was a “final
determination to list the Oregon Coast coho salmon (Oncorhynchus kisutch)
cvolutionarily significant unit (ESU) as a threatened specics under the
Endangered Species Act (ESA).” The agency said it was “also issuing final
protective regulations and a final critical habitat designation for the Oregon Coast
coho ESU."*

e A February 2008 rule that was issued by the Bureau of Land Management (BLM)
within DOI on “Oil and Gas Leasing: National Petrolcum Rescrve — Alaska™
(NPR-A).* According to the summary, the rule “amends the administrative
procedures for the efficient transfer, consolidation, segregation, suspension, and
unitization of Federal Icascs in the NPR-A. The rulc also changes the way the
BLM processes lease renewals, lease extensions, lease expirations, lease
agreements, exploration incentives, lease consolidations, and termination of
administration for conveyed lands in the NPR-A. Finally, the rule makes the
NPR-A regulation on additional bonding consistent with the regulations that
apply outside of the NPR-A >

e An April 2008 rule issued by NOAA’s National Marine Fisheries Service on
“Endangered and Threatened Species: Designation of Critical Habitat for North

#1bid., p. 72938.

*U.8. Department of the Treasury, Office of Thrift Supervision, “Permissible Activities of Savings and
Loan Holding Companies,” 72 Federal Register 722335, December 20, 2007.

*Ibid, p. 72235.

*' U.S. Department of Commerce, National Oceanic and Atmospheric Administration, “Endangered and
Threatened Species: Final Threatened Listing Determination, Final Protective Regulations, and Final
Designation of Critical Habitat for the Oregon Coast Evolutionarily Significant Unit of Coho Salmon,™ 73
Federal Register 7816, Fcbruary 11, 2008.

*1bid, p. 7816.

* U.S. Department of the Tnterior, Bureau of Land Management, “Oil and Gas Leasing: National Petroleum
Reserve — Alaska,” 73 Federal Register 6430, February 4, 2008.

*1bid., p. 6430.
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Pacific Right Whale.”** According to the rule summary, the “North Pacific right
whale was recently listed as a separate, endangered species, and because this was
anewly listcd entity, we were required to designate critical habitat for it.”**

e AlJune 2008 rule that was issued by the Office of the Secretary within DHS on
“Proccdures for Transportation Workplace Drug and Alcohol Testing
Programs.””” According to the summary, the rule amends certain provisions of its
drug and alcohol testing procedures to “change instructions to collectors,
laboratorics, medical review officers, and cmployers regarding adulterated,
substituted, diluted, and invalid urine specimen results. These changes are
intended to create consistency with specimen validity requirements established
by the U.S. Department of Health and Human Services and to clarity and
integrate some measures taken in two of our own Interim Final Rules. This Final
Rule makes specimen validity testing mandatory within the regulated
transportation industrics.”*

® A lJuly 2008 rule that was issued by the Transportation Security Administration
within DHS on “False Statcments Regarding Sceurity Background Checks.™™
According to the rule summary, it codifies statutory provisions that ““prohibit
public transportation agencies, railroad carriers, and their respective contractors
and subcontractors trom knowingly misrepresenting Federal guidance or
regulations conceming security background checks for certain individuals.”*

e A Scptember 2008 rule issucd by the National Highway Traftic Safoty
Administration (NHTSA) within DOT on “Nonconforming Vehicles Decided to
be Eligible for Importation.”' According to the rule summary, it “revises the list
of vehicles not originally manufacturcd to conform to the Federal motor vehicle
safety standards (FMVSS) that NHTSA has decided to be eligible for
importation,”*

OIRA’s Reaction to GAQO’s May 2009 Letter

‘When contacted by CRS in October 2009, OIRA initially said that it had no record of having
received the May 2009 letter from GAO.* However, on November 12, 2009, the Deputy
Administrator of OTRA sent an e-mail to federal agencies saying that it “had come to my attention
that vour agency may not have submitted final rules to Congress and to [GAO] as required by the

*U.S. Department of Commerce, National Oceanic and Atmospheric Administration, National Marine
Fisherics Service, “Endangered and Thrcatened Specics; Designation of Critical Habitat for North Pacific
Right Whale,” 73 Federal Register 19000, April 8, 2008.

* Ibid., p. 19000.

¥ U 8. Department of Homeland Security, Office of the Secretary, “Procedures for Transportation
Workplace Drug and Alcohol Testing Programs, 73 Federal Register 359601, June 25, 2008.

*1bid., p. 35961.

*U 8. Department of Homeland Security, Directorate of Border and Transportation Security,
Transporlation Securily Admimistralion. “False Stalements Regarding Security Background Checks,” 73
Federal Register 44665, July 31, 2008.

“Ibid., p. 44665.

"' U_S. Department of Transporiation. National Highway Tralfic Safety Administration, “List of
Nonconforming Vehicles Decided to be Eligible for Tmportation,” 73 Federal Register 56741, September
30, 2008.

2 bid., p. 56741.

“ Telephone conversation with OIRA and OMB officials, November 6. 2009. However, GAO officials
subsequently told CRS that GAO had evidence that O1RA had received the list of nussing rules by at leasl
June 2009.
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Congressional Review Act.” He urged the agencies to “contact the GAO to determine which rules
they have not vet received from your agency.” (The Deputy Administrator did not, however,
provide the ageneics with a list of the missing rulcs, cither overall or for their ageney.) He also
noted in the c-mail that “agencics must submit all final rules to Congress before they can take
effect,” and provided the agencies with a copy of OMB’s 1999 guidance on the CRA.

The following week, representatives from GAO’s Office of the General Counsel told CRS that
federal agencies had begun submitting some of the missing rules listed in the May 2009 letter.™
Nevertheless, as of July 13, 2010, GAQ’s database indicated that 49 of the 101 rules listed in
GAOQ’s May 2009 letter still had not been submitted. Many of the rules that had been submitted
were not reccived at GAO until 2010 — in some cascs morc than two years after they were
published in the Federal Register.

GAO’s January 2010 Letter to OIRA

On January 19, 2010, GAO sent a letter to the OIRA Administrator identifving 31 substantive
regulations that were published during FY2009 and that had not been submitted to GAQ.* Tn the
letter, GAO said “wc appreciate recent efforts made by vour office to cncourage cxccutive
ageneics to comply with the requirements of 5 U.S.C. § 801(a)(1)(A), and would be pleased to
discuss ways in which we can work together to ensure that agencies comply fully with CRA
requircments by submitting rules both to Congress and to GAO.” GAO also reportedly sent
separate letters to each of the agencies that had missing rules, along with a listing of the rules that
had not been received from each agency. GAO said it did so to avoid having to respond to
subsequent inquiries from the agencies about what rules were missing.**

The list of rules enclosed with the letter indicated that 14 of the 31 missing rulcs had been issucd
by USDA, including 4 rules cach from the department’s Commodity Credit Corporation and
Forest Service. Seven other missing rules had been issued by SBA; however, the agency
reportedly contended that it had previously submitted the rules, and later submitted other copies
1o GAO." Other departments and agencics with rules on the GAO list included DOT (three
rules); and DOC, DOE, HUD, DOL, the Federal Deposit Insurance Corporation, the National
Credit Union Administration, and the Social Security Administration (one rule each).

Although the CRA requires agencics to submit all of their covered rules to GAO and Congress
before they can take cftcet, GAO said that the list of 31 missing rules included only “substantive™
regulations, and “does not include items such as technical amendments to regulations previously
published in the lvederal Register.” Several of the missing rules were considered “significant”
under Exceutive Order 12866 (a priority catcgory higher than “substantive™),” and therefore had
been reviewed by OIRA before being published in the Federal Regisier™ These included:

" GAO said it was nol aware that OIRA had previously urged agencies to contact GAO regarding (heir

missing rules. Telephone conversation with Shirley Jones, Assistant General Counsel, Government

Accountability Office, November 18, 2009.

" Letter [tom Roberl J. Cramer, Managing Associate General Counsel, GAO, lo Cass R. Sunsiein,

Admunistrator, OTRA, January 19, 2010. A copy of this letter 1s available from the author.

:“ Telephone conversation with Sabrina Strcagle, GAO’s Office of the General Counscl, February 24, 2010.
" Ibid.

* In the Unified Agenda of Federal Regulatory and Deregulatory Actions, tules are placed into one of five

priority categorics. From highest to lowest, those categorics arc: (1) cconomically significant (which is

essentially the same as “major” under the CRA): (2) other significant; (3) subslantive, nonsigmificant: (4)

routine and frequent; and (5) informational or adninistrative.

" The President, Executive Order 12866, “Regulatory Planning and Review,” 58 Federal Register 51735,

October 4, 1993. Section 3(I) of the order delines a “significant” rule as one that may (1) Have an annual
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e A December 2008 rule issued by the USDA Commodity Credit Corporation that
extended the Milk Income Loss Contract (MILC) Program from October 1, 2007, through
Scptember 30, 2012, USDA said that the rule also adjusted the milk price support
program regulations to specify that support purchases will only be made from
manufacturers and not from third parties such as brokers. Expenditures under the
program for the authorized period were estimated at between $300 million and $400
million.

e A December 2008 SBA rule on the “lender oversight program™ that (among other things)
codified the agency’s process of risk-based oversight, including “accounting and
reporting requircments; off-site revicws/monitoring; on-site revicws and cxaminations;
and capital adequacy requirements.”*"

Other missing rules appeared substantive in nature, even though they were not considered
“significant” under the executive order. One such rule, issued by the Animal and Plant Health
and Inspection Service within USDA in October 2008, amcendced and republished the “list of
select agents and toxins that have the potential to pose a severe threat to animal or plant health, or
to animal or plant products.™™ The action was required by the Agricultural Bioterrorism
Protection Act of 2002 (PL. 107-188).

OIRA’s Response to GAQ’s Letter

In March 2010, a representative from GAO's officc of the gencral counsel said that OIRA had not
responded to GAQ’s January 2010 letter to the OIRA Administrator.™ She also said that GAO
was unaware of any actions by OTRA to contact agencies regarding the missing rules. However,
OIRA officials said that aftcr receiving GAO's January 2010 Ietter, the Deputy Administrator of
OIRA sent another e-mail to federal agencies that reminded them of their obligation to submit
their rules to GAO and Congtess, and provided another copy of OMB’s 1999 guidance on the
CRA.** They also said that OIRA planncd to scnd similar c-mails twice cach vear to agency
regulatory officials, and planned to give GAO a list of those agency officials so that GAO could
resolve any concerns about unsubmitted rules more quickly. Finally, OIRA officials said that they

cffect on the cconomy of $100 million or more or adversely affect in a material way the cconomy, a scctor
of the economy, productivity, conipetition. jobs, the environment, public health or safety, or State, local, or
tribal governments or commniunilies; (2) Creale a serious inconsislency or olherwise inlerfere with an action
taken or planned by another agency; (3) Materially alter the budgetary impact of entitlements, grants, user
[ees, or loan programs or the rights and obligations ol recipients thereol; or (4) Raise novel legal or policy
issues arising out of legal mandates, the President's prioritics, or the principles sct forth in this Exccutive
order.”

*U.S. Department of Agriculture, Commodity Credit Corporation, “Milk Income Loss Conlract Program
and Pricc Support Program for Milk,” 73 Federal Register 73764, December 4, 2008.

' U.S. Small Busincss Administration, “Lender Oversight Program,” 73 Federal Register 75498,
December 11, 2008.

*2U.8. Department of Agriculture, Animal and Plant Health Tnspection Service, “Agricultural Bioterrorism
Protection Act of 2002; Bicnnial Review and Republication of the Sclect Agent and Toxin List,” 73
Federal Register 61325, Oclober 16, 2008.

?3 E-mail from Sabrina Streagle, Office of the General Counsel, GAO, March 15. 2010.

*! Telephone conversation with Michael Fitzpatrick, OIRA associate administrator, and Kevin Neyland,
OIRA deputy administrator, March 15, 2010.
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planned to raise the issue of compliance with the CRA at meetings of the Regulatory Working
Group.”

As of July 23, 2010 — more than six months after GAO’s January 2010 letter to OIRA — 3 of
the 31 rules listed as missing in GAO’s January 2010 letter had still not been submitted to GAO.
The three rules were the following:

e A November 2008 rule issued by the Veterans Employment and Training Service within
DOL that (among other things) revised the requircment that federal contractors track and
annually rcport the number of cmployees in their workforees who arc veterans covered
under the law.**

® A December 2008 rule issued by the USDA’s Rural Utilities Service that established a
“unificd guarantced loan platform for the enhanced delivery of four existing Rural
Developinent guaranteed loan programs — Community Facility; Water and Waste
Disposal; Business and Industry: and Renewable Energy Systems and Energy Efficiency
Improvement Projects.””’ The rule also incorporated provisions “that will enable the
Agency to better manage the risk associated with making and servicing guaranteed loans
and that will reduce the cost of operating the guaranteed loan programs.™® This rule was
considered “significant” under Executive Order 12866 and was reviewed by OIRA.

* A Scptember 2009 rule issued by HUD on the department’s Home Equity Conversion
Mortgage (HECM) program.” Among other things, the rule established “testing
standards to qualify individuals as HECM counselors eligible to provide HECM
counseling to prospective HECM borrowers.” According to the department, HECM
counseling enables elderly homeowners to make more informed decisions when
considering mortgage options and whether to pursue a HECM loan.

Concluding Observations

Agency regulations gencrally start with an act of Congress, and arc the means by which statutes
are implemented and specific requirements are established. Therefore, Congress has a vested
interest in overseeing the regulations that agencies issue pursuant to those statutes. Because
congressional authority over agency rulemaking was belicved to have waned in recent decades
(while presidential authority over rulemaking had increased), the CRA was enacted in an attempt
to reclaim a measure of congressional control.™ Although Congress can Iearn about the issuance
of agency rules in many ways, the requirement in Scction 801(a)(1)(A) of the CRA that agencics
submit all of their final rules to GAO and Congress before they can take effect helps to ensure
that Congress will have an opportunity to revicw, and possibly disapprove of, agency rules,

** The Regulatory Working Group was cstablished by Section 4(d) of Exccutive Order 12866, and is
composed in part of representatives from each agency that the OIRA administrator determines to have
“sigmificant regulatory responsibility.”

.S, Department of Labor, Veterans Employment and Training Service, “Armual Report from Federal
Contractors,” 73 Federal Register 65766, November 5, 2008.

¥ U.S. Department of Agriculture, Rural Utilities Service, “Rural Development Guaranieed Loans,” 73
Federal Register 76698, December 17, 2008.

* Ibid.

*U.S. Department of Housing and Urban Development. “Home Equity Conversion Morigage (HECM)
Counseling Standardization and Roster,” 74 Federal Register 45311, September 2, 2009.

® Joinl statement of House and Senate Sponsors, 142 Cong. Rec. 3683, at $3686 (daily ed. April 18,
1996). at 142 Cong. Rec. S3683.
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Notwithstanding this requirement, GAQ said that it did not receive more than 1,000 final rules
between 1999 and 2009. It is possible that some of these rules were submitted by the rulemaking
ageneices, and were missing because of problems with the receipt of the rules by GAO or
Congress. However, because neither GAO nor cither house of Congress reecived many of these
rules,”! it seems more likely that the agencies did not submit them as required by the CRA.

The CRA says that a Member of Congress can introduce a joint resolution of disapproval
regarding a rule “beginning on the date on which the report referred to in section 801(a)(1)(A) is
received by Congress.”* Therefore, by not submitting these rules to Congress, the rulemaking
agencies have arguably prevented Congress from using the expedited disapproval authority that is
provided for in the CRA.* The fact that Congress has used the CRA to disapprove only onc rule
since the legislation was cnacted™ docs not lessen agencics” responsibilitics to submit their rules
in accordance with the act’s requirements.

Effective Dates and Judicial Review

As noted previously, Section 801(a)(1)(A) of the CRA says that covered rules cannot take effect
until they are submitted to both GAQ and both Houscs of Congress. A key sponsor of the
legislation, Representative David Melntosh, cxplained during the floor debate on the bill that
would become the CRA (HR. 3136 in the 104™ Congress) that “Under Section 8(a)(1)(A),
covered rules may not go into cffcct until the relevant agency submits a copy of the rulc and an
accompanying report to both Houses of Congress.” The same day, Senator Don Nickles, another
sponsor of the bill, said that “Upon issuing a final rule, a Federal agency must send to Congress
and GAQ a report containing a copy of the rule.”™ A separate joint statement by the principal
sponsors of the CRA that was published in the Congressional Record shortly after enactment
stated that “any covered rule not submitted to Congress and the Comptroller General will remain
ineffective until it is submitted pursuant to subsection 801(a)(1)(A)."Y

1 CRS examined the House and Senale execulive communication databases on October 26, 2009, which
indicated that 80 of the 101 rules that GAO identified in its May 2009 letter to OTRA had not been received
Ly the House of Representatives, and 81 had not been received by the Scenate.

5 U.S.C. §802(a).

% Congress can also use its regular legislative procedures (o overlum agency rules, and has also prevented
certain rules from being issued or made final through appropriations restrictions. Sce CRS Report
RL34354, Congressional Influence on Rulemaking and Regulation Through Appropriations Restrictions,
by Curlis W. Copeland. Most of the expedited procedures in the CRA are only applicable to the Senate.

% Tn 2001, Congress disapproved a tule on ergonomics in the workplace. See U §. Department of Labor,
Occupational Safety and Health Administration, “Ergonomics Progran.” 65 Federal Register 68201,
November 14, 2000. Although the CRA has been used Lo disapprove only one rule, 1t may have other, less
direct or discernable effects (e.g., keeping Congress informed about agency rulemaking and preventing the
publication of rules thal may be disapproved).

%5142 Cong. Rec. H3005 (daily ed. March 28, 1996).

% 142 Cong. Rec. $3120 (daily ed. March 28, 1996).

© Joinl stalement of House and Senale Sponsors, 142 Cong. Rec. S3683, at $3684 (daily ed. April 18,
1996). The Justice Department has suggested that such post-cnactment legislative history should not carty
any weight. (Sce Ietter dated June 11, 1997 to the Honerable Lamar Smith, Chairman, Subcommittee on
Immigration and Claims, Senate Judiciary Comunillee, from Andrew Fois, Assistant Allomey General,
Office of Legislative Affairs, DOJ, and accompanying analysis dated June 10, 1997, at 10 n.14.) Similarly,
the Supreme Court has said that “less formal types of subsequent legislative history provide an extremely
hazardous basis [or inferring the meaning ol a congressional enactinent.” (Consumer Product Safety
Commission v. GTE Sylvania, 447 U.S. 102 (1980). Tn this case, the “subsequent legislative history” was a
conlerence reporl [or legislation thal was being considered aller the enactiuent of an earlier statute.) On the
other hand, the Supreme Court has also described post-enactment statements by legislative sponsors as an

11
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Nevertheless. it appears that agencies have implemented some, if not all, of the missing rules.
Some of the rules have not been submitted for vears. For example, of the 31 missing rules that
GAO identified in its 1999 letter to OIRA, 24 were not listed in the GAO databasc in November
2009—more than 10 ycars after they were published and scheduled to go into cffect. Of the scven
rules that were later submitted, some were not received at GAO until years after they were
published and scheduled to go into effcet.

Section 805 of the CRA states that “No determination, finding, action, or omission under this
chapter shall be subject to judicial review.” The joint statement said that this provision meant that
“the major rule determinations made by the Administrator of the Office of Information and
Regulatory Affairs of the Office of Management and Budget arc not subjcct to judicial review.
Nor may a court review whether Congress complied with the congressional review procedurcs in
this chapter.” The joint statement went on to say that “The hmitation on judicial review in no way
prohibits a court from determining whether a rule is in effect. For example, the authors expect
that a court might rccognize that a rule has no legal cffcct duc to the operation of subscctions
801(a)(1)(A) or 801(a)(3).” * The issue of whether a court may prevent an agency from
enforcing a covered rulc that was not reported to Congress has not been resolved conclusively, ®

Some of the missing rulcs were interim final or direct final rules, or were final rules in which the
agencics specifically invoked the “good cause™ exception to the notice and comment
requirements in the Administrative Procedure Act.”® Section 808 of the CRA states that agencies
can make their rules cftcctive “at such time as the Federal agency promulgating the rule
determines™ when the agency invokes the good cause exception. Therctore, in these cascs, the
agencies would appear to be able to put the rules into effect even though they had not been
submitted to GAO and Congress. However, the joint statement by the sponsors of the CRA that
was published in the Congressional Record shortly after cnactment statcs that cven these rules
must be submitted to GAO and Congress “as soon as practicable after promulgation™ to permit
the congressional review period to begin.”'

OIRA and GAO Actions

The CRA currently assigns both GAO and OIRA limited roles in the rule submission process.
OIRA is required to determine which rules arc “major,” and GAQ is to write a report on cach
major rule within 13 calendar days. GAO has voluntarily taken on the task of determining

whether it has received all of the rules published in the Federal Register, and has periodically

“authortalive guide to Lhe statule’s construction.” (See, for example, Norlh Haven Bd. of Education v. Bell,
456 U.S. 512, 526-27 (1982) (citing a bill summary placed in the Congressional Record by the bill’s
sponsor after passage, and explanatory remarks made two vears later by the same sponsor); Pacific Gas &
Electrie Co. v. Energy Resources Conservation and Development Commission, 461 U.S. 190, 211 n. 23
(1983)(relying on a 1965 explanation by “an important figure in the drafting of the 1957 [Atomic Energy
Act|™): and Grove City College v. Bell, 463 U.S. 555, 567 (1984) (remarks of sponsors deemed
anthoritative when they are consistent with the language of the legislation).)

* Jomt statement of House and Senate Sponsors, 142 Cong. Rec. $3683, at $3686 (daily ed. April 18,
1996).

% For an analysis of the legal uncertainty adhering to an agency s failure to report a covered rule to
Congress, sce CRS Report RL30116, Congressional Review of Agency Rulemaking: An Update and

A ssessment of The Congressional Review Act after a Decade, by Morton Rosenberg, pp. 28-34.

o See SU.S.C. §553(b)(3)(B). When agencies use the good cause exception, the act requires that they
cxplicitly say so and provide a rationale for the exception’s usc when the rule is pubhshed in the Federal
Register. A lederal agency’s invocation of the good cause exceplion (or other exceplions o notice and
comment procedures) is subject to judicial review.

! Joinl stalement of House and Senate Sponsors, 142 Cong. Rec. S3683, at $3684 (daily ed. April 18,
1996).
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notified OIRA of any missing rules. However, OIRA did not respond directly to GAO regarding
most of these letters. Also, GAO has not sent Congress copies of its letters to OIRA, or otherwise
informed Congress about the scope of this 1ssuc. It has also not provided the public with a list of
these missing rules since 1998.

Congressional Options

Congress may conclude that agencics”™ non-submission of rules as required by the CRA is not a
serious issue, or that it is an issne that can be left to GAO, OIRA and federal agencies to resolve.
Also, GAO’s January 2010 letter to OIRA listed only 31 missing rules during FY2009, indicating
that the problem may be getting better as a result of recent administrative actions.  Howcever,
should Congress decide to address this issne. several options are available.

Current Legislation

On Jnne 16, 2009, the House of Representatives passed H.R. 2247, the “Congressional Review
Act Improvement Act,” which you sponsored, Mr. Chairman. The bill would amend the CRA and
eliminate the requirement that federal agencies submit their covered rules and related reports to
both Houses of Congress before such rules can take effect. On June 17, 2009, the bill was referred
to the Senate Committee on Homeland Secnrity and Governmental Affairs. No action has been
taken regarding the legislation since that date.

ItH.R. 2247 is enacted, covered rules and reports would still have to be submitted to GAO, and
GAO would be required to submit to each House a weekly report containing a list of the rules
received, including a notation identifying each major rule. The Speaker of the House of
Representatives would be required to publish the GAQ report in the Congressional Record. The
Housc of Representatives passed identical legislation during the 110th Congress (H.R. 5593), but
the Senate did not act on the bill before the end of the 110th Congress.

According to the report on H.R. 2247 by the House Committee on the Indiciary. the bill “would
reduce reporting requirements for agencies that submit information to the legislative branch under
the Congressional Review Act (CRA).”” Currently, agencics “must often resort to hand-
delivering the regnired materials by courier to the House and Senate, in order to comply with the
CRA and the standards regarding communications transmitted to Congress. Materials are
frequently returned to the promulgating ageney for failurc to comply with the CRA or these other
congressional requirements, delaying implementation of the rule.””™

It is possible that elimination of the requiremnent that agencies submit their rules and related
reports to the House and the Senate could increase the ability and willingness of agencies to
submit their rules to GAOQ, cither clectronically or otherwise.™ However, fewer FY2008 missing

“2U.S. Congress, House Commiltee on the Judiciary, Congressional Review Act Improvement Act, teport to
accompany HR. 2247, 111% Cong., 1% scss., H.Rept. 111-150 (Washington: GPO, 2009), p. 5.

P Ibid., p. 3.

“! GAO has said that it has been able (o receive CRA-covered rules and reporis electronically since 1999,
but that most agencics do not do so because they must submit paper copics to the House and the Senate.
See U.S. Government Accountability Office, Congressional Review Act, GAO-08-268, November 6, 2007,
p. 3. Also, inils May 27, 2008, letler to the Admimstrator of OIRA, GAO noted that Congress was
considering amendments to the CRA that would eliminate the requitement that agencies submit tules to the
Secnate and the House of Representatives (HR. 5593, 110" Congress), and said if the bill was cnacted into
law, “we would welcome the opportunity to work with your office and [ederal agencies to umplement the
law and make greater use of electronic submission of rules to our Office.” Letter from Robert J. Cramer,
Associale General Counsel, GAO, lo Susan E. Dudley, Administrator, OIRA, May 27, 2008, available from
the author.
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rules were submitted to GAO than to either the House or the Senate.” Therefore, enactment of
H.R. 2247 could have little effect on agencies” compliance with the CRA’s reporting
requircments.

Other Options

Should Congress want to take other actions to improve reporting of covered rules, it could
(among other things) (1) require GAO to continue to compare the rules it receives with the rules
that are published in the Federal Register, (2) require GAO to continue to report any missing
rules to OIRA, and (3) requirc OIRA or GAO to take other action to cncourage agencics to
comply with the CRA’s reporting requircments. For example, GAO has said in the past that it
follows up with the agencies regarding any major rules that are missing.”® Congress could require
GAO to contact the agencics for the missing non-major rulcs as well, or could require OIRA to
contact the agencies. GAO and OIRA have each taken action in the past to contact individual
agencies regarding these missing rules, and could be required to do so again.”” Both GAO and
OIRA have, howcever, indicated to CRS that they currently have limited resourccs to take ou
additional responsibilities for CRA compliance enforcement.

OIRA played a somewhat similar role in improving agencies’ compliance with the Paperwork
Reduction Act (PRA), which specifically requires OIRA to provide direction and oversee
ageneics” information collcetion requests.™ In its annual reports to Congress on the
implementation of the PRA in the late 1990s and early 2000s, OIRA reported that there were
hundreds of violations of the act each year (i.¢., agencies collecting information without OIRA
approval, or collecting information atter such approvals had expired). For example, OIRA
reported that there were 8§72 violations of the PRA in FY 1998, and 710 in FY 1999. GAO
included inforination on these violations in its annual testimonies on the implementation of the
PRA."™ In 2001, OIRA began a concerted effort to drive down the number of violations, requiring
agencios to cstablish procedurcs to cnsure that information was not collected without OIRA
amthoi'}zation.SU By 2003, OIRA reported that there were only 18 PRA violations government-
wide.

OIRA is described in Executive Order 12866 as “the repository of expertise conceming
regulatory issucs, including mcthodologics and procedures that affeet more than one agency, this
Exccutive order, and the President’s regulatory priorities.” The executive order also says that the
Administrator of OTRA “shall provide meaningful guidance and oversight so that each agency’s
regulatory actions arc consistent with applicable law....”" OIRA is also uniqucly positioned both
within OMB (with its budgetary influcnce) and within the federal rulemaking process (reviewing
and commenting on tules just before they are published in the Federal Register) to enable it to

> As noted previously, 80 of the 101 rules that GAO identified in its May 2009 letter to OIRA had not been
received by the House of Representalives, and 81 had not been received by the Senate

% See U.S. Government Accountability Office, Congressional Review Act, GAO-08-268, November 6,
2007, p. 3.

7 As noted earlier in this report, GAO said that il and OIRA conlacied individual agencies regarding
missing rules m 1998.

®44 U S.C. §3504(a)(1)(B).

* See, for example, U.S. General Accounting Ollfice, Paperwark Reduction Act: Burden Increases at IRS
and Other Agencies, GAO/T-GGD-00-114, April 12, 2000.

2 See http://www. whitchouse. gov/omb/asscts/omb/inforeg/pra_memo111401.pdf.

?1 See hitp://www.whilehouse. gov/omb/assels/omb/inforeg/compliance_prma092704 pdl.

2 Tle President, Executive Order 12866, “Regulatory Planning and Review,” 58 Federal Register 51735,
Section 2(b).

# Ibid., Section 6(b).
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exert maximum influence on federal agencies. In 1998, Congress directed OIRA to issue
guidance on the implementation of the CRA, and that gnidance is still in effect. Therefore, OIRA
could play an intcgral role in cnsuring compliance with the CRA and implementation of the
President’s and Congress” regulatory prioritics.

Also, GAO could be required to provide a copy of its CRA compliance reports to Congress,
publish the reports in the I'ederal Register, or both. Providing the reports of missing rules to
Congress would give Congress a clearer sense of how the CRA is being implemented, and could
permit Congress to conduct oversight of agencies compliance with the act. Publishing the lists of
missing rules in the I'ederal Register could provide an incentive to the agencies to comply with
the CRA.

Mr. Chairman, that concludes my prepared testimony. [ would be happy to answer any
questions that vou or other Members of the Subcommittee might have.

Mr. CoHEN. Thank you for your testimony and your service. You
mentioned my bill, H.R. 2247, that went through, I think, on the
suspension calendar but didn’t have—I don’t think—not heard.

What is the Senate’s problem?

Mr. COPELAND. I don’t know. I have not been in contact with
folks in the Senate.
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Mr. COHEN. Does anybody know what the Senate’s problem is, ei-
ther in a universal way or in a specific way relating to this bill?

Mr. FRANKS. Takes more than a hearing. [Laughter.]

Mr. CoHEN. Ms. Katzen, you suggested something about extend-
ing these rules to the independent agencies—the SEC and the Fed
and et cetera. All this stuff generally has been done through execu-
tive orders. Has there ever been legislation proposed to do such?

Ms. KATZEN. There has been legislation proposed both to codify
the executive order and to other aspects of it. It could be done
under the existing executive order. It could be done not directly,
the way OIRA currently reviews executive branch agencies, where
they say yea, nay, and it is done mostly through negotiations.

But when Congress enacted the Paperwork Reduction Act, which
applies to government forms for both executive branch agencies
and the independent regulatory commissions, they said that while
OIRA could review executive branch paperwork directly the deci-
sion with respect to paperwork was to be sent to the agency or the
commission or the board, which could void any disapproval by a
full meeting, presumably in public, under the Sunshine Act, and
the reasons therefore.

A similar type of review could be applied here, whereby OIRA
would send to the SEC its written comments, they would be pre-
sented in an open meeting of the SEC, and the SEC would have
to vote as a commission whether to accept or reject. This would en-
hance not only the transparency process, but should also lead to
better decision-making, because if you look at the rules proposed by
independent regulatory commissions they do not do, as a general
rule, the type of rigorous analysis that has come to be expected for
and accepted by executive branch agencies. So bringing them into
the fold should enhance their analytical ability——

Mr. COHEN. I understand your proposition, but how do you effec-
tively get that into law? Are they doing anything about it? Are they
recommending it, or is there any action taking place right now?

Ms. KaTZEN. There is no action taking place that I know of.
When President Obama, in January 30, 2009, called for comments
on a potential new executive order this was—subject was discussed
by some of the commentators. But since we haven’t seen an execu-
tive order it could be an OMB memorandum.

It could also be done, as you suggest, through legislation, where-
by OIRA would be authorized to have this type of oversight

Mr. COHEN. Just from your general overall knowledge of politics
and the world do you think that would be something that would
be a bipartisan effort? Would there be any reason anybody would
object to that?

Ms. KATZEN. You mentioned at the outset “separation of powers,”
and there are many in Congress, on both the sides of the aisle, who
feel strongly that the independent regulatory commissions are
independent of the President and more the stepchildren of Con-
gress and might well be suspicious, if not hostile or resistant,
to—

Mr. CoHEN. So Ron Paul is not going to vote for this?

Ms. KATZEN. I don’t think I could predict where his votes would
lie, but it is an issue. I am not saying it is unsurmountable, and
in fact, you could get bipartisan support. I noticed that some of
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your colleagues on this panel listened with interest as I described
the situation. But I don’t know that it is a—dare I use the expres-
sion—slam dunk.

Mr. CoHEN. Yes. I understand that. Obviously it isn’t because
Mr. Franks has already indicated he is not going to—he is going
to, you know, beat Bill Russell—slam dunk.

Dr. Williams, you mentioned, and some other people did, how
Mr. Sunstein has not—and I think Mr. Jordan’s question—rejected
any of the rules. Could it not be possible that the agencies are just
doing a much better job in proposing their rules and nothing really
needs to be summarily rejected?

Mr. WILLIAMS. In my opinion that is unlikely.

Mr. COHEN. But it is possible.

Mr. WILLIAMS. Anything is possible.

Mr. COHEN. And Dr. Bass, would you say it is possible or un-
likely?

Mr. Bass. I think it is quite possible.

Mr. CoHEN. Dr. Copeland, from possible to unlikely?

Mr. CoPELAND. Could you repeat the question? I was looking at
the numbers.

Mr. COHEN. The fact that they haven’t summarily dismissed and
rejected these letters to say, “Hey, not going to do it,” could the
agencies be doing a better job in promulgating their rules and regu-
lations such that they are not inconsistent with the Administra-
tion’s policy objectives and they are creating jobs and they are
doing, you know, America’s work?

Mr. CoPELAND. Certainly possible. If the quality of the rules com-
ing in the door are better then the number of rejections would cer-
tainly go down.

Mr. CoHEN. Thank you.

And Ms. Katzen, to close?

Ms. KATZEN. First of all, during the last 20 years there has been
an OIRA, and so the agencies have gotten better at doing their job.
The second data point is that even during the Bush administra-
tion—that would be the George W. Bush administration—the Ad-
ministrator started off with a roar and returned more regulations
in that first couple of months than had ever been returned even
during the Reagan years, and then there were none sent back. It
stopped.

Usually the rejections, as you call them, or the returns, are to
get the agency’s attention and say, “You are going to have to live
up to our standards and talk to us about what you are doing.” And
once that message is received—and it can be received with a stick
or a carrot—then the agencies normally do come to the table. So
I would say it is definitely possible that the agencies are doing a
much better job.

Mr. CoHEN. Thank you. Thank you.

Dr. Williams, you had talked about the repent in leisure. Was
that some type of anti-marriage statement?

Mr. WiLLIAMS. No, sir. It was not.

Mr. CoHEN. Okay. Thank you, sir. I knew it wasn’t.

Mr. Franks, you are recognized.

Mr. FRANKS. You mean a rejection actually got their attention?
I think that is an epiphany that we should all dwell on.
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Well, Dr. Williams, I appreciate your comments today and the
fact that you would be so open-minded as to say it is possible that
no regulations at this point need to be changed because of this
epiphany that the agencies have come to. I think it is mighty
broad-minded of you and I think it is really reaching.

But I guess my question to you, sir: The White House chief of
staff has said that the President is beginning his own personal re-
view of whether there are things that the agency rules could do in
a more—you know, these agency rules could be done in a more sen-
sible way, that, to use his “in a more sensible way.”

And you heard Professor Sunstein’s defense of the White House
earlier today. What do you think President Obama needs to do or
to look at to determine whether the regulations under his Adminis-
tration could be done in a more sensible way, other than resign?

Mr. WiLLIAMS. Sir, I think the first thing that they can do is to
make sure that for all significant regulations that they actually
have a regulatory impact analysis. As I mentioned in my testi-
mony, even for economically significant regulations—that is those
that cost the economy over $100 million in either costs or benefits
produced—one in five didn’t have any sort of analysis at all.

I think you also find, if you look at the independent agencies, the
Federal Reserve produced six economically significant rules within
the last year or 2. They produced zero economic analyses.

So the first thing is to make sure the analyses are there. The sec-
ond thing they can do is they have got to take the time to review
those analyses or review those regulations. They are large; some of
them are many thousands of pages.

There was one regulation on OMB’s Web site that costs over $1
billion. It was reviewed in 1 day by OIRA. They simply have to
take more time than that to review those regulations.

And finally, as I mentioned in my testimony, many of the deci-
sion-makers in regulatory agencies—and I know this from my own
personal experience—basically discount regulatory impact analyses
and its findings. They make their decision and then they turn
around and they ask their economists, “Can you please produce an
analysis that supports my decision?”

Well, when you work for those decision-makers it is pretty dif-
ficult to say no to that request, and what that ends up doing is it
ends up producing a weak analysis that informs no one. The way
you get around that is you have to return rules. That tends to
wake decision-makers up that says, “We need to have good analysis
and you need to pay some attention to it.”

Mr. FRANKS. All right, let me just make sure I understood what
you said. As far as the returning of rules, Mr. Sunstein suggested
that he done any of that, but earlier in your testimony you said as
far as economic analysis that even that started out strong and then
it hasn’t been done since. Can you give me the chronology of that
again?

Mr. WiLLIAMS. Yes. Well, we first started doing really significant
economic analysis in 1981 with President Reagan’s executive order
and we were doing strong regulatory impact analyses. As OIRA
moved more and more into overseeing regulatory agencies, became
a stronger oversight agency, there was more and more of a demand
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for better analysis, and when that didn’t happen rules were re-
turned.

And with every new—and, you know, every 4 years we got new
political decision-makers. We sort of needed that—we sort of need-
ed those returns in order for them to wake up and go, “This anal-
ysis is important. This is what the President—this is how the
President is directing us to make decisions.”

That tended to change their behavior. They tended to pay more
attention to those analyses and we got better analyses which in-
formed not just them but the Congress and the American public.

I am concerned where we have gone now nearly 2 years without
a single return of rules. My suspicion, sir, would be that, in fact,
regulator, impact analyses are worse, not better.

Mr. FRANKS. Well, it sounds like you may have some potential
resonance on the rest of the panel here—not all of them, so we will
try not to get anybody to jump out of their chair here, but that
there is some at least acknowledgement of your point.

And what would you recommend to the President, to OIRA, do
to assure that regulations and regulatory uncertainty do not para-
lyze business and prevent them from creating jobs? I have just got
to tell you, I know I hit on that point a lot, but business has some
realities to deal with and that seems to be one of the—you know,
there is nothing so tragic in this life as a beautiful liberal theory
that is totally destroyed by an unruly set of facts, but it happens
so often.

And in this case, what do you think could be done to keep from
paralyzing the job market?

Mr. WiLLiaMS. I think several things: First of all, ensure that
regulatory agencies actually are addressing a systemic problem,
make sure that they identify that, make sure that they have a so-
lution. I spoke with many businesses in the food industry, they
said they are happy to comply with regulations. They want to make
sure, though, that they work, that they are addressing a real prob-
lem

Mr. FRANKS. What a novel idea.

Mr. WILLIAMS [continuing]. And that they work.

I think the other thing, as Ms. Katzen mentioned, is that you
need to make sure in some way or another that the independent
agencies are performing those analyses as well.

Mr. FRANKS. Mr. Chairman, my time is expired. Thank you.

Mr. CoHEN. I would like to thank all the witnesses for their testi-
mony today, and without objection the Members have 5 legislative
days to submit any additional written questions, which we will for-
ward to the witnesses and ask you to promptly respond. Without
objection the record will remain open for those 5 legislative days
for the submission of any additional material.

Again, I thank everyone for their time and patience. This hearing
of the Subcommittee on Commercial and Administrative Law is ad-
journed.

[Whereupon, at 12:36 p.m., the Subcommittee was adjourned.]
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APPENDIX

MATERIAL SUBMITTED FOR THE HEARING RECORD

RESPONSE TO POST-HEARING QUESTIONS FROM CASS R. SUNSTEIN, ADMINISTRATOR
OF THE OFFICE OF INFORMATION AND REGULATORY AFFAIRS (OIRA), EXECUTIVE
OFFICE OF THE PRESIDENT, OFFICE OF MANAGEMENT AND BUDGET

Questions for the Record
Subcommittee on Commercial and Administrative Law
Hearing on Federal Rulemakiug and the Regulatory Process
July 27,2010

Cass Sunstein, Administrator, Office of Information and Regulatory Affairs. Office of
Management and Budget

Questions from the Honorable Trent Franks, Ranking Member

1)

2)

3)

‘What steps have you and your staff at the Office of Iuformatiou and Regulatory Affairs
(OIRA) taken to assure that federal regulations do not adversely impact the ability of
businesses to create jobs?

Through careful consideration of costs, including costs on business, OTRA works to reduce
the potential adverse impacts of regulations on economic growth and jobs. OIRA reviews
carefully each regulatory action for consistency with the requirements of Executive Order
12866. Among other things, that Executive Order requires attention to both costs and
benefits and explicitly notes “‘that the private sector and private markets are the best engine
for economic growth.” The Executive Order also states that each agency “shall design its
regulations in the most cost-effective manner to achieve the regulatory objective.” OIRA
reviews regulations for consistency with these principles.

Start-up businesses and other small or youug businesses offer particular promise to
create jobs. What have you aud your staff at OIRA doue to assure that federal
regulations do not adversely impact the abilities of these businesses to create jobs?

OIRA works closely with the Small Business Administration’s Office of Advocacy to review
agency compliance with the Regulatory Flexibility Act (RFA). The RFA requires that
agencies assess whether their regulations have a significant impact on a substantial number
of small entities. If a regulation has such potential impacts, the RFA requires that agencies
analyze and consider more flexible and less burdensome regulatory requirements.

In addition, the Small Business Regulatory Enforcement Fairness Act (SBREFA) requires the
Environmental Protection Agency (EPA) and the Occupational Safety and Health Agency
(OSHA) to convene a review panel—including small business representatives—before
proposing any rule that may have a significant impact on small business. We work to ensure
compliance with these requirements. More generally, we pay a great deal of attention to
costs and burdens, including those faced by small or young businesses.

‘What steps have you and your staff at OIRA taken to assure that federal regulations do
not constitute barriers to entry for companies of any size that seek to compete in a given
market?
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Agencies are required to assess the costs and benefits of their proposed regulations; we
review carefully these assessments and work with agencies to eliminate unjustified costs and
burdens. In addition, increased barriers to entry constitute a potential cost and, consistent
with OMB Circular A-4, OIRA monitors proposed regulations to determine whether they are
likely to have a disproportionate effect on entry. OIRA also encourages agencies to consider
whether their regulatory goals can be met through flexible performance standards rather than
rigid design standards. In some cases, flexible approaches can reduce regulatory barriers to
entry, by reducing the capital costs required to comply with rules.

‘What steps have you and your staff at OIRA takeu to assure that federal regulatious do
not chill innovation in goods and services and expansion of businesses and markets?

Executive Order 12866 explicitly directs that when designing regulations, “each agency shall
consider incentives for innovation.” OIRA encourages agencies to weigh such
considerations carefully.

OIRA also encourages the use of performance standards instead of design standards. OMB
Circular A-4 notes that performance standards “are generally superior to engineering or
design standards because they give the regulated parties the flexibility to achieve regulatory
objectives in the most cost-effective way.” Use of performance standards allows regulated
entities to find new and creative ways to comply with regulations and to reduce the risk that
regulation will chill innovation.

Agencies may also encourage innovation is by designing simple, clear, and understandable

labels to allow consumers to evaluate the attributes of products in the market. For example,
agencies are currently in the process of developing new information labels for tires and fuel
economy.

‘What have you doue as OIRA Administrator to assure that agencies are doing
everything possible under Executive Order 12866 to:

a) regulate only when they can identify a specific market failure or other specific
problem that warrants regulation? (Sece response, below.)

b) perform sound cost-benefit and cost-effectiveness analyses and produce only the
most cost-beneficial rules? (See response, below.)

¢) determine whether there are alternatives to regulation that would better solve the
problem at issue? (See response, below.)

d) issue the least burdensome regulations possible whenever they determine to
regulate? (See response, below.)

e) issue the clearest possible regulations and eliminate all possible regulatory
uncertainty? (See response, below.)
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OIRA assesses significant regulatory action for consistency with the principles and
requirements set forth in Executive Order 12866. Specifically, Executive Order 12866 states:

a. “Each agency shall identify the problem that it intends to address (including, where
applicable, the failures of private markets or public institutions that warrant new
agency action) as well as assess the significance of that problem.”

b. “Each agency shall assess both the costs and the benefits of the intended regulation
and, recognizing that some costs and benefits are difficult to quantify, propose or
adopt a regulation only upon a reasoned determination that the benefits of the
intended regulation justify its costs.”

¢. “In deciding whether and how to regulate, agencies should assess all costs and
benefits of available regulatory alternatives, including the alternative of not
regulating.”

d. “Each agency shall tailor its regulations to impose the least burden on society,
including individuals, businesses of differing sizes, and other entities (including small
communities and governmental entities), consistent with obtaining the regulatory
objectives, taking into account, among other things, and to the extent practicable, the
costs of cumulative regulations.”

e. “Each agency shall draft its regulations to be simple and easy to understand, with the
goal of minimizing the potential for uncertainty and litigation arising from such
uncertainty.”

Most recently, and directly responsive to goals (a) through (), OIRA issued a simple, clear
checklist to assist agencies in identifying the key components of analyses required under the
Executive Order. The checklist can be found on OIRA’s website

(http://www. whitehouse.gov/sites/defaunli/files/omb/inforeg/regpol/RIA_Checklist.pdf).

In its two latest Reports to Congress on the Benefits and Costs of Regulation, OIRA has also
provided a series of explicit recommendations to agencies to promote goals (a) through (e),
and to improve the transparency of agency analyses. These documents can be found on
OIRA’s website (http:/www.whitehouse.gov/omb/inforeg _regpol reports congress/).

Do you agree that the following serve important roles that should be preserved in
regulatory development and promulgation? Please answer yes or no, then provide what
additioual explauation you believe would assist the Subcommittee:

a) identification and assessment of the significance of specific market failures or other
specific problems, such as the failure of public institutions, before regulatory
development;

Yes. Identification and assessment of market failures (or other specific problems) serves
an important role in informing regulatory decisions. Specifically, OMB Circular A-4
states, “If the regulation is designed to correct a significant market failure, you should
describe the failure both qualitatively and (where feasible) quantitatively. You should
show that a government intervention is likely to do more good than harm.”
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consideration of whether existing regulations or other laws have created or
contributed to the problem that a new regulation is intended to correct;

Yes. Existing regulations or other laws should be considered when agencies propose new
regulations. Executive Order 128606 states, “Each agency shall examine whether existing
regulations (or other law) have created, or contributed to, the problem that a new
regulation is intended to correct and whether those regulations (or other law) should be
modified to achieve the intended goal of regulation more effectively.”

consideration of non-regulatory alternatives, such as the adoption of incentive
mechanisms, the publication of information on the basis of which the public can
make choices, or no-action alternatives;

Yes. Both Executive Order 12866 and OMB Circular A-4 encourage agencies to explore
feasible non-regulatory alternatives to the planned regulation, including market-oriented
approaches and informational measures. In June 2010, OIRA issued guidance to
agencies on non-regulatory tools, specifically on the use of disclosure and simplification
in the regulatory process. This guidance can be found on OIRA’s website

(bttp:/www. whitchouse. gov/sites/default/files/omib/agsets/inforeg/disclosure_principles.p
df). Itis always appropriate to consider “no action™ as well.

cost-benefit analysis;

Yes. Regulations should be issued only after careful consideration of the likely
consequences and tradeoffs. The recent checklist, referred to above, explicitly calls for
such consideration. As OMB Circular A-4 states, “[b]enefit-cost analysis is a primary
tool used for regulatory analysis. Where all benefits and costs can be quantified and
expressed in monetary units, benefit-cost analysis provides decision makers with a clear
indication of the most efficient alternative, that is, the alternative that generates the
largest net benefits to society (ignoring distributional effects). This is useful information
for decision makers and the public to receive, even when economic efficiency is not the
only or the overriding public policy objective.”

cost-effectiveness analysis;

Yes. Cost-effectiveness analysis can provide a rigorous way to identify options that
achieve the most effective use of the resources available without requiring monetization
of all relevant benefits or costs. Executive Order 12866 states, “When an agency
determines that a regulation is the best available method of achieving the regulatory
objective, it shall design its regulations in the most cost-effective manner to achieve the
regulatory objective. In doing so, each agency shall consider incentives for innovation,
consistency, predictability, the costs of enforcement and compliance (to the government,
regulated entities, and the public), flexibility, distributive impacts, and equity.”

risk assessment;
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Yes. Good risk analysis is an important underpinning to appropriate regulatory decisions.
risk-risk analysis;

Yes. Such analysis is of particular value where the proposed interventions, designed to
prevent risk, turn out to introduce countervailing risks. Section 6 of OMB’s Circular A-4
encourages analysis of countervailing risks.

the use of empirical evidence and quantitative information to the greatest extent
possible;

Yes. OIRA’s recently released checklist on Regulatory Impact Analysis reiterates the
need for agencies to ensure that their analyses are “based on the best reasonably
obtainable scientific, technical, and economic information . . . presented in an accurate,
clear, complete, and unbiased manner.” Wherever possible, OIRA encourages agencies
to use empirical evidence and quantitative information to guide regulatory decision-
making. As stated in Circular A-4, moreover, “[w]here all benefits and costs can be
quantified and expressed in monetary units, benefit-cost analysis provides decision
makers with a clear indication of the . . . alternative that generates the largest net benefits
to society (ignoring distributional effects).” When monetization is not possible, OIRA
encourages agencies to make an effort to quantify the likely effects of a regulation and, if
this is not possible, to provide a qualitative discussion of eftects.

use of the least burdensome regulation possible;

Yes. Under Executive Order 12866, “[e]ach agency shall tailor its regulations to impose
the least hurden on society, including individuals, businesses of differing sizes, and other
entities (including small communities and governmental entities), consistent with
obtaining the regulatory objectives, taking into account, among other things, and to the
extent practicable, the costs of cumulative regulations™ (emphasis added).

consideration of regional, state, local or tribal regulation or responses as
alternatives to federal regulation;

Yes. Consideration of regional, state, local, or tribal regulation or responses serves an
important role in informing regulatory decisions. OMB guidance to federal agencies in
complying with Executive Order 13132 on Federalism and the Unfunded Mandates
Reform Act asks federal agencies to seek out State, local, and tribal views on costs,
benefits, risks, and alternative methods of compliance. Agencies’ analyses of the effects
of their rules on regional, state, local, and tribal governments become a part of the
interagency review of significant regulations conducted by OIRA.

review, recousideration aud potential withdrawal of regulations that have become
outdated or excessively burdensome in light of developments in the economy and
society;
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Yes. OIRA’s 2009 Report to Congress on the Benefits and Costs of Federal Regulations
explicitly calls for review of past regulations. In addition, Executive Order 12866 asks
agencies periodically to examine their regulations to determine whether they . . . have
become unjustified or unnecessary as a result of changed circumstances.”

1) transparency in agencies’ development and promulgation of regulations;

Yes. Since his inauguration, President Obama has placed a great deal of emphasis on
transparency and open government. With respect to the development and promulgation
of regulations in particular, OIRA has emphasized the relationship between careful
analysis and transparency. As noted, OIRA issued a checklist for agencies to assist them
in identifying the key components of analyses required under Executive Order 12866.

m) peer review of cost-benefit analyses and other analytical agency products developed
to support regulatory decisions;

Yes. OMB’s Information Quality Bulletin on Peer Review (available at:
hitp//www.whitehouse.sov/sites/default/files/omb/memoranda/fy2005/m05-03 .pdD)
discusses the importance of peer review within the regulatory context and explicitly
covers original data and formal analytic models used by agencies in Regulatory Impact
Analyses (R1As).

n) analysis of potential regulations’ impacts on the United States’ international
economic competitiveness;

Yes. Considering potential international effects helps to inform important regulatory
decisions for the United States. OMB Circular A-4 notes that “[t]he role of Federal
regulation in facilitating U.S. participation in global markets should also be considered”
along with public health and other considerations, and that “[c]oncerns that new U.S.
rules could act as non-tariff barriers to imported goods should be evaluated carefully.”

7) Are you aware of incentives that might be made available to agency managers to
promote more robust consideration or implementation of cost-benefit analysis, non-
regulatory alternatives, least burdensome regulatory alternatives or other facets of the
Executive Order 12866 process in evaluating whether and how to develop or
promulgate regulations? If so, please describe these incentives and what mechanisms
might be used to implement them.

Our recently issued checklist provides a simiple, straightforward accounting of what agencies
are required to do, and by virtue of its simplicity and clarity, it should provide appropriate
incentives. In addition, Executive Order 12866 directs agencies to “foster the development
of effective, innovative, and least burdensome regulations” and to “identify and assess
available alternatives to direct regulation, including . . . providing information upon which
choices can be made by the public.” The Executive Order also directs agencies to analyze
“potentially effective and reasonably feasible alternatives to the planned regulation,
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identified by the agencies or the public (including improving the current regulation and
reasonably viable non-regulatory actions).”

In furtherance of these goals, OIRA issued a memorandum entitled, “Disclosure and
Simplification as Regulatory Tools™ to agencies on June 18, 2010. The memorandum sets
forth principles for effective disclosure policies and provides guidance to agencies on using
disclosure and simplification as alternatives to more traditional forms of regulation. More
generally, we work with agencies on a continuing basis to provide appropriate incentives for
careful analysis of costs and benefits and for reducing regulatory burdens.

Leaving aside legal considerations, what benefits, including but not limited to the
quality, consistency and appropriateness of federal regnlation, conld be obtained if the
regulations of independent agencies were brought into the process which the OIRA
administers under Executive Order 128667

In its current form, the interagency review process helps to promote a number of important
goals, including consistency with law; interagency coordination through an exchange of
information and perspectives; and careful consideration of costs and benefits. In terms of
benefits, inclusion of the independent agencies might help to promote these goals as well. Of
course, I am aware that there has been a great deal of discussion of the complex
considerations (of law and policy) that bear on the general question, but do not have an
official position on the matter.

On September 25, 209, Ranking Member Smith wrote to you to invite you to work with
him on important areas of regulatory reform. What is your response to this letter?

Ranking Member Smith noted that OMB’s review should include the following elements:
cost-benefit analysis, weighing particularly difficult economic times; transparency; scientific
integrity; agency accountability to Congress and the President; and the role played by the
newly reauthorized Administrative Conference of the United States.

We have taken a number of steps to address these concerns. As noted, we emphasize the
importance of cost-benefit analysis. In OIRA’s 2010 Report on the Benefits and Costs of
Federal Regulations; we noted that “some regulations have significant adverse effects on
small business” and that “it is appropriate to take steps to create flexibility in the event that
those adverse effects cannot be justified by commensurate benefits.” OMB also sought
public suggestions for regulatory reforms that have significant net benefits, that might
increase exports, and that might promote growth, innovation, and competitiveness for small
business, perhaps through increased flexibility.

We continue to seek such suggestions in an effort to reduce the risk that regulation will
impose unjustified costs or contain unjustified rigidity—and to square important regulatory
goals with the interest in economic recovery. We have also worked on transparency
(especially in connection with various steps designed to promote open government); the
OIRA dashboard on www.Reglnfo.gov is one such product. We look forward to working
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with Ranking Member Smith on this issue and will continue to take careful account of his
recommendations.

10) On January 21, 2010, Ranking Member Smith and I wrote to you, asking that you take
action to obtain EPA’s withdrawal of its rule finding that carbon dioxide endangers
public health and welfare because EPA had violated its legal obligations to first assess
the impacts of its rule on small businesses. OIRA did not directly respond, but simply
wrote back to say it had referred the letter to EPA.

As we stated in the response to your letter, the Clean Air Act and the Regulatory Flexibility
Act grant relevant authority to the Environmental Protection Agency. For this reason, |
forwarded your letter to Lisa Jackson, Administrator of the Environmental Protection
Agency, and asked that she give it full consideration.

a) Why did you do nothing yourself to assure that EPA did not break the law and fail
to assess impacts on small businesses? (See response, above.)

b) Have you done anything to follow up with EPA on what it has done in response to
Ranking Member Smith’s and Subcommittee Ranking Member Franks’ letter? (See
response, above.)

11) In July 2010, I and Rep. Geoff Davis wrote to you, asking that you provide before your
testimony at the hearing a list of all pending federal rulemakings that potentially have
an economic effect in excess of $1 billion. You did not provide that list before the
hearing. Please provide it uow.

At the time of your request, OIRA had approximately 100 pending rules, 10 of which were
identified as potentially “economically significant,” or having potential annual costs in
excess of $100 million—the threshold designated in Executive Order 12866. For rules under
review, we do not have a list of regulations with a potential cost in excess of $1 billion,
because the content of those rules, and the associated costs and benefits, have yet to be
determined. The final cost estimates will depend on the content of the final rule and
supporting analyses, which follows a process of interagency review and (generally) public
comment. On www.Reglnfo.gov, you can find a list of regulations now under review with
an estimated annual cost over $100 million.



117

MATERIAL SUBMITTED BY THE HONORABLE TRENT FRANKS, A REPRESENTATIVE IN

CONGRESS FROM THE STATE OF ARIZONA, AND RANKING MEMBER, SUBCOMMITTEE
ON COMMERCIAL AND ADMINISTRATIVE LAW

Vichigan LAMAR S. 51
RANKING

U.S. DHouse of Repregentatives

Committee on the Judiciary

THaghington, DL 205156216
. ©ne Bundred Eleventh Congress

March 30, 2009
BY FASCIMILE AND POST

The Honorable Peter R. Orszag
Director

The Office of Management and Budget
Washington, D.C. 20503

Dear Director Orszag,

I recently read with interest of your initiative to review the Office of Management
and Budget’s procedures to oversee the development and review of federal regulations. I
support OMB’s role in the federal regulatory process. I also applaud you for your
February 26, 2009 solicitation of public comment to assist you as you consider this
important topic.

In addition to the public input which you will receive, I also want you to have the
benefit of my views as Ranking Member of the Committee on the Judiciary. The
Judiciary Commiittee, as you know, has jurisdiction over the Administrative Procedure
Act. Since its inception over 50 years ago, the Act has preserved a role for the American
people in the regulatory process, and — to the extent that changes must be made in the
APA and related statutes — the Committee is committed to ensuring that public
participation remains viable and effective.

During the 109" Congress, the Subcommittee on Commercial and Administrative
Law of the House Committee on the Judiciary conducted extensive oversight of the
rulemaking process. This effort included symposia on the rulemaking process, studies by
academic experts, and numerous hearings. My staff and I have reviewed the report for
this effort as well as many of the comments provided in response to the ongoing effort to
review the current regulatory review process. As we in government proceed with
legislative and administrative reforms of the regulatory review process over the next four
years, I believe it is important that certain principles be upheld. Ilook forward to
working with you and other members of the Administration in a cooperative spirit toward
these goals. : )



118

Hon. Peter R. Orszag
March 30, 2009
Page 2

Economic Growth

The American people are facing difficult economic times, and governmental
actions must not further exacerbate the current recession. Poorly considered régulations
cannot be allowed to increase costs borne by Americans or to prevent entrepreneurs from
creating new jobs. To this end, I urge the Administration to avoid the adoption of costly
regulations without a careful examination that demonstrates that the public benefits
justify the very real compliance costs. This analysis, moreover, should ensure that the
least restrictive means possible to solve the problem is adopted. Indeed, this analysis
should be completed before agency employees even draft a proposed regulation.
Important economic analysis must contribute at conception to the framework within
which regulation is considered. It cannot be left as an afterthought, to be completed at
the agency’s convenience. Consistent with this view, during this difficult economic time,
agencies should be required to develop thoughtful Regulatory Flexibility analyses for
every rulemaking, and they should be discouraged from resorting to Interim Final Rules
that are exempt from this requirement.

Transparency

The American people are entitled to know about regulations before they are
adopted, and they must have a meaningful opportunity to influence the final product.
Many of the recent reforms adopted by President Bush thus should be continued and
expanded. Agency rulemaking dockets, including all comments on rules, should be on
the Internet and easy to locate. Guidance documents should continue to-be subject to
OMB review. Guidance documents and other sub-regulatory actions should be easily
accessible to the public before they are effective.

While the Executive branch has adopted numerous procedures over the past 25
years in the name of transparency, not all of these reforms have fulfilled their goals. In
part, this is because members of the public and their representatives are rarely involved
when an agency first begins the regulatory process. Too often, by the time the agency
publishes a notice of proposed rulemaking, the agency officials have already made up
their mind about the final rule. Public participation should be meaningful, and agencies
should identify the relevant supervisors for each rule and ensure that these individuals are
available to interested parties, able to explain the agency’s proposals, and responsive to
public input.

Furthermore, agencies should be transparent with their scientific data. While
some protection should exist for the deliberative policy process, agencies should disclose
the scientific data they expect to consider before the final policy decisions have been
made and sent to the Federal Register, and agencies should make every effort to avoid the
use of confidential data to justify decisionmaking.

Finally, agencies should make every effort to oppose actions, such as lawsuits by
interest groups, that seek to impose substantive or procedural restrictions on the
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rulemaking process through the courts. This is particularly important when lawsuits
provide select members of the outside community a significant and outsized role in the
regulatory process. The truncated deadlines that result from consent decrees and
settlement agreements, for example, too often limit the opportunity for broader public
engagement. At a minimum, OMB should be required to approve all agency consent
decrees and settlement agreements that call for the issuance of new regulations, and this
approval should be withheld until after the agency has sought public comment on the
proposed resolution of the case.

Scientific Integrity

The Administration should make certain that scientific merit undergirds technical
regulations. Any outside consultants retained by the agency should be disclosed
immediately in the rulemaking docket, as well as the specific scientific questions that the

- agency will ask that consultant. Moreover, technical rulemakings should incorporate
peer review by disinterested parties outside of the agency. In order to ensure that agency
officials have not pre-selected panel members to obtain a favorable evaluation, OMB-and
the Office of Science and Technology Policy should play a central role in the selection of
panel members.

Further, OMB should ensure that agencies standardize their approach to risk-
based decisionmaking and fully embrace risk analysis. Incomplete scientific evidence
must be put into its larger context, so the public and its leaders can evaluate the effects of
changes in assumptions on decisions and any needs for more research to close uncertainty
gaps. Moreover, OMB needs to continue to ensure that scientific agencies throughout the
federal government reach consensus before agencies impose significant costs.

Finally, agencies must develop effective mechanisms to ensure that inaccurate
scientific information is corrected quickly. As our scientific understanding proceeds, we
should not retain regulations that were based on incorrect or flawed knowledge. With the
Data Quality Act and its implementing guidelines, the Administration currently has a
process to ensure the integrity of regulatory science. This process must not be allowed to
fall into disuse because of an unwillingness to admit error.

Accountability

Any effective regulatory system must ensure that the American people have
ultimate control over the decisions made in their name. Some of this effort must come
through the legislative process and the Congressional Review Act. Nevertheless, review
of new regulations by OMB is essential as well. Regulatory policies and priorities
appropriately may change as the Presidency changes, and the President must have the
procedural tools to ensure that his values and priorities are implemented by the
administrative state. This is doubly true for independent agencies that regulate such a
large part of the American economy, including, for example, the Securities and Exchange
Commission (SEC). Several individuals have asserted that the actions of the SEC have
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contributed to America’s existing financial difficulties. If the President believes
-additional regulation is necessary to prevent a recurrence of these events, then the
President must be accountable for any future regulations by that agency. It is not
sufficient to appoint some experts from the financial industry and then trust that they will
lead the agency to wise policies without further consultation. Instead, agencies such as
the SEC should be brought under the umbrella of OMB review.

In addition, agencies should be held accountable for providing real outcome
measures that tell the American public what they are trying to accomplish and for
achieving those outcomes. These outcome measures should be derived from measures
agencies are now required to use as a result of the Government Performance and Results
Act.

Academic Research

Finally, I would like to work with your office to ensure that additional research on
the regulatory process continues. Congress has now re-authorized and funded the
Administrative Conference of the United States. In its previous incamation, this agency
provided invaluable research on the administrative state, the regulatory process, and
suggestions for further reform. Now that the Congress has provided funds for the
resumption of this important work, OMB must ensure that the new agency is staffed and
continues to be funded at operational levels commensurate with the tasks placed before it.
I'look forward to learning of your efforts toward this end at the earliest opportunity.

Sincerely,

Lamar Smith
Ranking Member .
Committee on the Judiciary

cc: Hon. John Conyers, Jr.
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BY FACSIMILE AND POS

September 25, 2009

The Honorable Cass R. Sunstein
Administrator

Office of Information and Regulatory Affairs
The Office of Management and Budget
‘Washington, D.C. 20503

Dear Administrator Sunstein,

Please accept my warm congratulations on your confirmation as Administrator of
the Office of Management and Budget’s Office of Information and Regulatory Affairs. I
strongly support OMB’s and OIRA’s roles in the federal regulatory process. With great
interest, I look forward to your tenure at OIRA, particularly due to your forceful past
advocacy of risk assessment and cost-benefit analysis in the development and evaluation
of federal regulations.

As you know, OMB recently initiated an important review of its procedures to
oversee the development and review of federal regulations and guidance documents. At
the outset of that review, I shared with OMB Director Peter Orzag my views on a number
of issues that should be central to the review. These include cost-benefit analysis, more
important than ever during these difficult economic times; transparency; scientific
integrity; agency accountability to Congress and the President; and the important role to
be played by the newly reauthorized Administrative Conference of the United States. For
your convenience, I attach a copy of my March 30, 2009, letter to Director Orzag on
these matters.
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As OIRA Administrator, you are now at the helm of OMB’s review. I therefore
take this opportunity to highlight my views for you. In my position as Ranking Member
of the Committee on the Judiciary, I hope to work with you on these and other
administrative law issues within the Committee’s jurisdiction. I welcome the opportunity
to discuss these matters with you at the earliest possible time. Please feel free to contact
me or my staff to arrange for a meeting. The appropriate contact on my staff is Daniel
Flores, Minority Chief Counsel for the Subcommittee on Commercial and Administrative
Law. Mr. Flores may be reached at (202) 226-8685.

Sincgrely,
%Aﬂ W
Lamar Smith
Ranking Member
Committee on the Judiciary

cc: The Honorable John Conyers, Jr.

Enclosure
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@Cungress of thz United States
Waskington, BE 20515

January 21, 2010
‘The Honorable Cass R. Sunstein
Administrator
Office of Information and Regulatory Affairs
Office of Management and Budget

‘Washington, D.C. 20503
Dear Administrator Sunstein,

On December 7, 2009, the U.S. Envirommental Protection Agency took one of the most
far-reaching actions ever taken by a federal agency. That action was EPA’s rule finding that
carbon dioxide endangers public health and welfare.! To protect jobs and small businesses, we
request that the Office of Information and Regulatory Affairs (OIRA) take steps to ensure that
this action and related actions and proposals are reconsidered and, at a minimum, withdrawn
unless and until EPA complies with the Regulatory Flexibility Act (RFA).

On the basis of EPA’s endangerment finding, virtually ev.ery economic activity
undertaken in America stands fo come under the thumb of federal regulation. The first wave of
follow-on regulatory actions, in fact, is already underway or foreordained by the terms of the
Clean Air Act. These actions begin with EPA’s and the Department of Transportation’s
propased new light vehicle emission standards,” continue through greenhouse gas (GHG) pre-
construction and operating permit requirements for stationary sources and extend as far as the
mind can contemnplate.

In these ways, EPA threatens to burden our economy with vastly expanded regulation not
contemplated by Congress-when it passed the Clean Air Act. In the depths of the current,
historic recession and in the face of dramatically high levels of unemployment, this is unwise and
injures America’s workers and economy.

The burdens of EPA’s actions will fall especially heavily on small businesses —
employers that are critical to the job creation on which America depends to recover from
recession. Because the Clean Air Act imposes permitting requirements on sources that emit as
low as 100 or 250 tons of identified pollutants per year, by EPA’s own estimate, millions of
small sources never before required to be under Clean Air Act permits will now have to be
covered,

! “Endangerment and Cause or Contribute Findings for Greenhouse Gases under Section 202(a) of the Clean Air
Act,” EPA Docket No. EPA-HQ-OAR-2009-0171, RIN 2060-ZA14 (Dec. 7, 2009).
2 “Proposed Rulemaking to Establish Light-Duty Vehicle Emission Standards and Corporate Average Fuel

- Economy Standards,” 74 Fed. Reg. 49,454 (Sept. 28, 2009).
3 “Proposed Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule,” 74 Fed. Reg,
55292, 55302 (Oct. 27, 2009) (“Tailoring Rule”).

PRINTED ON RECYCLED PAPER
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The permitting regimes will be expensive, many small businesses may not be able to obtain
permits readily, and state and federal authorities will be overwhelmed by the administrative
challenges of absorbing these businesses into the-Clean Air Act regulatory scheme.

In a'nod to the difficulties small businesses will confront, EPA proposes a “Tailoring

Rule” through which it seeks to delay for a handful of years the imposition of requirements on

. sources emitting less than 25,000 tons of catbon dioxide per year. This limited delay is plainly
insufficient. Moreover, it and EPA’s other GHG actions appear to be in violation of the RFA,
which Congress passed specifically to protect small businesses from excessively burdensome
regulation, As the Office of the Chief Counsel for Advocacy within the Small Business
Administration (SBA-OA) pointed out to the EPA Administrator (and, by copy, to OIRA) on
December 23, 2009, EPA has failed to convene Small Business Advocacy Review Panels before
imposing its rules failed to develop and evaluate regulatory alternatives to minimize its actions’
impacts on small businesses and inappropriately certified that its GHG actions will not impact
small businesses.

The need for RFA compliance could hardly be plainer. On the very face of EPA’s
proposed Tailoring Rule, EPA claims that the rule will avoid more than $38 billion of impacts
that would- otherwme fall on small sources during the suspension of the CAA’s 100 and 250 tons-
per-year standards.” What is more, the Tailoring Rule itself may be intended to serve as an end
run around the RFA’s requirements. In that, it fails both statutorily and practically. ‘As the
Office of the Chief Counsel for Advocacy points out, even the Tailoring Rule undershoots the
mark, leaving more than a thousand small entities outside the scope of its exception.®

1t need not and should not be this way. The Office of Management and Budget and
OIRA hold substantial authority over the federal regulatory process under Executive Order
12866, Executive Order 13422 and other authorities. Executive Order 12866, for example,
requires that agencies write their regulations to impose the least burden on society, including
businesses of different sizes. It would be impossible for OIRA to ensure compliance with this
basic tenet of E.O. 12866 if EPA and other agencies were not to assess the impacts of their rules
under the RFA. OIRA could and should have exercised its authority to guide the EPA to an
outcome that protected small business consistent with the requirements of the RFA and as
directed by the SBA’s Office of the Chief Counsel for Advocacy.

* Letter from Susan Walthall, Acting Chief Counsel, Ofﬁce of the Chief Counse] for Advocacy, Small Business
Administration to the H Lisa Jackson, Admi: U.S. Envis 1 Protection Agency (Dec. 23,
2009) (SBA-OA Letter). A copy of this letter, which contains a detailed discussion of EPA’s violations, is attached
at Tab A.

* Tailoring Rule, 74 Fed. Reg. at 55,338,

¢ SBA-OA Letterat 7,
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At a minimum, OIRA should now exercise that authority to ensure that EPA will
reconsider its actions and, at a minimum, not impose its massive contemplated regulatory
burdens on small businesses unless and until it complies with the RFA, We request OIRA to do
so and provide us with all relevant information and documents concerning OIRA’s role in the
- review and approval of EPA’s actions to date with regard to RFA compliance and the assessment
of impacts on small business.

We look forward to your prompt response to these requests, which we ask you to provide
no later than February 1, 2010. If you have any questions concerning our requests, please feel
free to contact Daniel Flores, Minority Chief Counsel for the Committee on the Judiciary’s
Subcommittee on Commercial and Administrative Law and Barry Pineles, Minority Chief
Counsel for the Committee on Small Business. Mr. Flores may be reached at (202) 226-8685
and Mr. Pineles may be reached at (202) 225-5821.

Sincerely,

Lok A=

Lamar Smith
Ranking Member
House Judiciary Committee

Judiciary Subcommittee on Commer¢ial
and Administrative Law Regulations and Healthcare’

~ cc: The Hon. John Conyers, Jr.
The Hon. Nydia M. Veldzquez
The Hon. Steve Cohen

The Hon. Kathy Dahlkemper

Enclosure
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. Office of Advocacy e S ————
Advocacy: the voice of small business in government

December 23, 2009
BY ELECTRONIC MAIL

The Honorable Lisa P. Jackson N f
Administrator ’

U.S. Envitonmental Protection Agency

1200 Pennsylvania Avenue, N.W,

‘Washington, D.C. 20460

RE: Comments on EPA's Proposed Rule, “Prevention of Significant Deterioration
and Title V Greenhouse Gas Tailoring Rule,” 74 Fed. Reg. 55, 202 (October
27, 2009), Docket No. EPA-HQ-OAR-2009-0517

Dear Administrator Jackson:

" The Office:of Advocacy of the U.S. Small Business Administration (Advocacy) submits
the following comments in response to the U.S. Environmental Protection Agency's
proposed rulemaking, “Prevention of Slgruﬁca.nt Deterioration and Title V Greenliouse
Gas Tailoring Rule” (“GHG Teulormg Rule™), 74 Fed. Reg, 55,292 (October 27, 2009).
EPA has certified that the GHG Tailoring Rule, along with two interrelated rules tbat will
result in the federal regulation of greenhouse gases for the first time, " will not have a
significant economic impact upon 2-substantial number of small entities. We disagree.

. FAN

As discussed below, whether viewed separately or together, it is clear that EPA’s Clean
Air Act greenhouse gas rules will significantly. affect a ldrge number of small entities,

* EPA was therefore obligated under the Regulatory Flex1blllty Actto convene a Small
Business Advocacy Review Panel (or Panels) prior to proposing these rules.” By failing
to do so, EPA also lost its best opportunify to learn how its new greenhouse gas rules
would actually affect small businesses, small communities and small non-profit
associations. These small entities are concerned that EPA has not adequately considered

! “proposed Endangerment and Causé or Contribute Findings for Greenhouse Gases Under Section 202()
of the Clean Air Act,” 74 Fed. Reg 18 886 (April 24, 2009), and “Proposed Rulemaking to Establish Light-
Duty Vehicle Greenh Gas E dards and Corporate Average Fuel Economy Standards,” 74
Fed. Reg. 49,454 (Septerber 28, 2009),

2 See 5U.S.C. § 609(b).
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regulatory alternatives that could achieve greenhouse gas emission reductions without
imposing heavy new compliance burdens on large numbers of small entities. :

The Office of Advocacy

Congress established the Office of Advocacy wiader Pub. L, No. 94-30% to advocate the -,
views of small entities before Federal agencies and Congress. Because Advocacy is an
independent body within the U.S. Small Business Administration (SBA), the views
expressed by Advocacy do not necessarily reflect the position of the Administration or
the SBA.> The Regulatory Flexibility Act (RFA),* as amended by the Small Business
Regulatory Enforcement Faitness Act of 1996 (SBREFA),’ gives small entities a voice in
the federal rulemaking process.. For all rules that are expected to have a “significant

" economic impact on a substantial number of small entities,”® EPA is specifically
required by the RFA to conduct a Small Business Advocacy Review (SBAR) Paxel to
assess the impact of the proposed rule on small entities,’ and to consider less burdensome
alternatives. '

Background

EPA began developing a framework to.regulate greenfiouse. gases (GHGs) under the
Clean Air Act inr the wake of the U.S. Supreins Court’s 2007 decision in Massdachusetts v.
EPA® The Court found in Massachusetts v. EPA that GHGs are air pollutsnts under
section 302 of the Clean Air Act,” and, consequiently, that EPA has the authority to
regulate GHGs under the Clean Aif Act. On July 30,2008, EPA published an Advance
Notice of Proposed Rulemaking (ANPR) entitled “Regulating Greenhouse Gas Emissions .
under the Clean Air Act,” 73 Fed. Reg. 44,354 (July 30, 2008). EPA discussed several
Clean Air Act regulatory programs in the ANPR that could provide a means for .
regulating GHGs.' The ANPR requested comment on whether thesé Clean Air Act
-programs would be appropriate mechanisms for addressing climate change, and whether

2 15US.C. § 634a, et. seq.
H5US.C§601, ef. seq. ’
S Pub. L, 104-121, Title IT, 110 Stat. 857 (1996)(codified in variots sections of 5 U.S.C. § 601, et. seq.).
£ See 5US.C. § 609(a), (b). . : -
7 Under the RFA, small entities are defined s (1) a “small business” under section 3 of the Srmall Business -
Act and under size standards issued by the SBA in 13 C.F.R. § 121.201, or (2) a “small organization” that
is a not-for-profit enterprise which is independently owned and operated and is not dominant in its field, or
(3) a “small governmental jurisdiction” that is the government of a city, county, town, township, village,
school district or special district with a population of less thin 50,000 persons. 5 U.S.C. § 601.
¥ 549 U.S. 497 (2007). ’ :
®42U.S.C. § 7602. . .
1% 73 Fed. Reg. 44,476-44,520 (stationary sources), 44,432-44476 (mobile sources) (July 30, 2008). These
programs include National Ambient Air Quality Standards (NAAQS) for CO2 and possibly other GHGs,
" New Source Review tion of Significant Detefioration (NSR/PSD)(preconstruction/pre-modification
permits), New Source Performance Stand; (NSFS; ission contro{ i for certain industrial
categories), section 112 (hazardous air poll ), Title V (federal operating permits), and
Title IT (mobile source requirements). .




128

EPA should find that GHGs contribute to climate change and endanger public health and
welfare. On November 28, 2008, Advocacy submitted comments on the ANPR,
recommending that EPA refrain from regulating GHGs under the ciarrent Clean Air Act
-because of the potential impacts on small entities,’! On April 24, 2009, EPA. published
its proposed endangerment deterrhination — that six greenhouse gases'? in the atmosphere
ruay reasonably be anticipated to endanger public health and welfare.”> With respect to
the RFA, the agency stated “[blecause this proposed action will not impose any
Jrequirements, the Administrator certifies that this proposed action will not have a
significant economic impact on a substantial number of small entities,”* Subsequently,
on September 28, 2009, EPA published proposed GHG emissioris standards for light-duty
- vehicles under section 202(a) of the Clean Air Act.'S For this rule, the agéncy stated

EPA has not conducted a Regulatory Flexibility Analysis or a SBREFA
SBAR Parel for the proposed rule because we are proposing to certify
that the rule would not have a significant economic impact on a
substantial number of small entities, EPA is proposing to defer
standards for [vehicle] manufacturers meeting SBA’s definition of small
business as described in 13 CFR 121.201 due to the short lead time.to

_ dévelop this proposed rule, the extremely small emissions contribufions
of these entities, and the potential need to develop a program that wouid
be structured differently for them (which would require.more time).
EPA would instéad consider appropriate GHG standards for these
entities as part of a future regulatory action. !¢

In other words, EPA certified that the GHIG emissions standards rule would not have 1
* significant economic impact on small entities because it only regulates larger vehicle
manufacturers; small manufacturers are deferred from regulation. Significantly, -
however, regulating GHGs as pollutants for the first time under one part of the Clean Air
Act means that GHGs are automatically regulated under the entire Clean Air Act; For
stationary sources, therefore, the Clean Ajr Act would immediately require GHG
Ppreconsiruction permits and GHG operating permits for businesses or facilities with
emissions exceeding 100 0r 250 tons per year of carbon dioxide (CO2).: At these statutory
applicability thresholds, EPA has estimated that over six million facilities would need to -
apply for GHG permits once the vehicle emission rule takes effect.'” EPA- acknowledged
 that small entities are concerned about the potential impact on them of GHG permitting:

—_—

™! This comment leter is available 4t hgg://www.sba‘gov/advu/lsws/comments/epa08 1128 html,

"2 The six gases are carbon dioxide (CO2), methane (CH), nitrous oxide (Nz0), hydrofluorocarbons
- (HFCs), perfluorocarbons (PFC5), and sulfir hexafluoride (SFe).

B “Proposed Endangerment and Case or Contribute Findings for Greenhouse Gases Under Section 202(a)
of the Clean Air Act,” 74 Fed. Reg. 18,886 (April 24, 2009). Advocacy submitted comments on the

ment determination on June 23,2009, The comment letter is available at
h(m://www.sba.gov/advo/laws/comments/gpaOQ 0623 .html.
*74Fed. Reg. 18,909 (April 24, 2009). - . R .
1 “Proposed Rulemaking to Bstablish Light-Duty Vehicle Greenh Gas Emission Standards and

Corporate Average Fuel Economy Stindards,” 74 Fed, Reg. 49,454 (September 28, 2009).
' 74 Fed, Reg. 49,629 (September 28, 2009),
' 74 Fed. Reg. $5,301, 55,302 (October 27, 2009).
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" EPA recognizes that some small entities-continue to be concerned about

the potential impacts of the statutory imposition of PSD [preconstruction

permitting] requirements that may occur given the various EPA

rulemakings currently under consideration concerning greenhouse gas

" emissions . . . EPA is using the discretion afforded to it under section

609(c) of the RFA to consult with OMB and SBA, with input from

outreach to small entities, regarding the potential impacts of PSD

regulatory requirements that might oceur as EPA considers regulations of

GHGs.®
On October 27, 2009, EPA published the proposed GHG Tailoring Rule, which is
designed to temporarily raise GHG permitting applicability thresholds to 25,000 tons per
year (tpy) of carbon dioxide equivalent (COze) so that smaller sources would not have to
immediately apply for permits.'> Concemning the RFA, EPA stated that:

I certify that this rle will not have a significant economic impact on a
substantial nymber of small entities. In determining whether a rule has a
significant economic impact on a substantial number: of small entities; the
impact of concerr is any significant adverse economic impact on small
entities . . . We believe that this proposed action will relieve the regulatory
burden associated with the major PSD [preconstruction permits programy]
and title V operating permits progiam for new or modified major sources
that emit GHGs, including small businesses. . .. As a result, the program
changes provided in the proposed rule are not expected to result in.any

increascs in-expenditure by any small entity.?”

In response to EPA’s publication of the three GHG proposals, many small entity
Tepresentatives have contacted Advocacy and expressed their coricerns about EPA’s
regulation of GHGs through the Clean Air Act’s regulatory framework. These small
entity representatives have also communicated their frustration that EPA has not
convened a Small Business Advocacy Review Panel or Panels on these proposals. On
October 13,2009, and December 11, 2009, Advocacy hosted small business roundtables
to obtain additional small business input on this issue, and Advocacy participated in
EPA’s November 17, 2009 Greenhouse Gas Public Outreach Meeting held in Crystal -

~ City, Virginia. .

1874 Fed. Reg. 49,629 (Scptember 28, 2009), . )

? "Prevention of Significant Déterioration and Title V Greenhouse Gas Tailoring Rule,” 74 Fed. Reg.
55,292 (October 27, 2009). The proposed GHG Tailoring Rule would defer GHG sources below this
threshold from PSD and Title V permitting for six years.

* 74 Fed; Reg. 55,349 (October 27, 2009).



130

EPA Improperly Certified Under the RFA Thaf the GHG Rules Will Not Have A
Significant Economic Impact On A Substantial Namber of Small Entities

As discussed below, whether viewed separately or together, EPA’s RFA certifications for
the three GHG rule proposals lack a factual basis and are improper. The GHG rules are
likely to have a significant economic impact on a-large number of small entities. Small
businesses, small communities, and small non-profit associations will be affected either
immediately or in the near-term: For the following reasons, EPA ‘should have convened
one or more Small Business Advocacy Panels to properly consider the small entity
impacts of these rules.

Proposed Endangéme(tt Finding

EPA’s RFA certification accompanying the proposed GHG endangerment finding is
grounded on the narrow, technical argument that the finding, in and of itself, does not

Clean Air Act.?” Given this entirely new regulatory program, EPA should have
recognized the potential economic impact of the endangerment finding and conducted an
SBAR Panel.” - In the months immediately preceding its issuance of the proposed -

* endangerment finding in April 2009, EPA had sufficiently detsiled information. about (1)
the basis for the endangerment finding, (2) the section 202(a) GHG emissions standards
for vehicles, and (3) the regulatory consequences that the vehicle rule would trigger for
stationary sources. Accordingly, an SBAR Panel at that time would have been useful and
timely, . '

GHG emission standards from Light-Duty Velu.'cles .

- EPA’s RFA. certification accompanying the GHG emission standards rule for light-duty
vehicles is based on the argument that because small vehicle manufacturers are not
i;overed by the rule, the rule will have no impact on small entities. This narrow
interpretation ignores the fact that the GHG emissions standards rule, when finalized,
immediately and automatically triggers the regulation of GHGs from stationary sources,
including a panoply of small eritities. As EPA explains in the preamble to the Tailoring
Rule:

When the light-duty vehicle is finalized, the GHGs subject to regulation
under that rule would become immediately subject to regulation under the
PSD [preconstruction Ppermit] program, meaning that from that point
forward, prior to constructing any new major souree or major modification

2'EPA iblished its final end; ment determination on D ber 15, 2009. 74 Fed. Reg. 66,496
g)ecemherQ 5, 2009). : :

EPA recognized in the 2008 GHG ANPRM that the regulation of GHGs urider the Clean Air Act is
unprecedented in its scope and has significant consequences for regulated entities of all sizes and types,
See generally “Regulati g Greent Gas Emissions under the Clean Air Act,” 73 Fed. Reg. 44,354 (July
30, 2008). . .
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that would increase GHGs, a source owner would need to apply for, and a
permitting authority would need to issue, a permit under the PSD program
that addresses these increases. Similarly, for title V it would mean that
any new or existing source exceeding the major source applicability level
for those regulated GHGs, if it did not have a title V permit already, would
have 1 year to submit a title V permit application.”

* Thus, by operation of law, the final vehicle GHG rule will trigger the imposition of PSD
and Title V GHG permitting requirements, and on a large scale. EPA estimates that the
number of facilities that would have to obtain GHG PSD permits because of construction
or modifications could increase from the current level of about 280 each year to almost
41,000 per year.® For Title V operating permits, EPA estimates that “thore than six
million facilities . . . would become newly subject to title V requiréments because they
exceed the 100 ton per year threshold for GHG but did not for previously regulated
pollutants.”®* A large number of facilities facing these new GHG permitting
requircments are small businesses, along with small communities and small non-profit
associations. Thus, it is clear that the GHG emissions standards rule for light-duty
vehicles directly and immediately triggers regulatory impacts for small entities.® If this
were not true, EPA would not need to finalize the GHG Tailoring Rule prior to finalizing
the GHG emission standards rule. Under section 609(b) of the RFA, EPA was therefore
tequired to convene a SBAR Panel before proposing the GHG emission standards mle.

74 Fed. Reg, 55,294 (Octaber 27, 2009).
* Id. at 55,301,
* 1d. 2t 55,302.

This situation is 1 I to the ic i ition of rules triggered by the removal
(delisting) of the bald eagle from the List of Endangered and Threatened Wildlife under the Endangered
Species Act (ESA). In anticipation of the delisting, the U.S, Fish and Wildlife Service (FWS) proposed a
definition of “*disturb’” under the Bald and Golden Eagle Profection Act (BGEPAY) to guide post-delisting
bald eagle management. 71 Fed. Reg. 8,265 (February 16, 2006). ' Upon delisting as an endangered
species, the bald eagle would i di fall under the p ion of the BGEPA. In considering the
potential costs to small entities of delisting, FWS included the costs imposed by the BGEPA-based
regulations (71 Fed. Reg, at 8266-67), recognizing that those cosis were a direct result of the delisting,
Similarly, when the National Institute for O ional Safety and Health (NIOSH) published a proposed
rule establishing Approval Tests and Standards for Closed-Circuit Escape Respirators, 73 Fed. Reg. 75,027
(December 10,2007), NIOSH included the cost of replacing CCERs in its economic analysis, recognizing
that its proposed rule would directly trigger regulatory costs under separate Mine Safety and Health
Administrati pil y standards. 73 Fed Reg. 75,038, While NIOSH's proposed rule on its face
would apply oaly to manufacturers of CCEReg, it would also i trigger MSHA. i for
mine operators to provide their workers with the most current NIOSH. -app: d prodh A ding]
some CCERSs used in mines would have to be replaced before theif normal product life cycle, triggering

dditional costs to mine op . . See also Aero. Repair Station Ass'n v. F.A4.,494F3d 161 (D.C. Cir.
2007)(Court rejected agency’s assertion that small business subcontractors were not directly regulated for
RFA purposes by drug and alcohol testing i while the regulation on its face applicd only to
employer air carriers who operate aircraff, employees of contractors and subcontractors were also subject to
the requirements and should have been considered in the RFA. analysis).
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GHG T dilaring Rule

EPA’s RFA certification of the GHG Tailering Rule is based on the assertion that the rule
is deregulatory in nature and that “the program changes provided in the pmzeosed rule are
notexpected to result in any increases in expenditure by any small entity. Applying
the Tailoring Rule’s temporary GHG applicability threshold of 25,000 tpy COze, EPA
believes, would shield all small entities from GHG compliance costs, at least until the
expiration of the teiloring period. In reali , however, several small entities and their
Tepresentatives have informed Advocacy that their anticipated GHG emissions will
exceed the 25,000 tpy COze threshold; accordingly, they will immediately become
subject to PSD and Title V permitting requirements for GHGs. Examples of affected
small entities, based on conversations with Advocacy, include:

®  More than 10(_) small bﬁck.manufacmrers;
*  400-500 small founidries;
¢ 150 small pulp and paper mills;
* Over 100:smali coal rqines;
s 80 smalt lime manufa&urers; «
* 350 small municipal titilities:
* More than 40 small electric cooperatives; and
¢ Atleast 16 small petroleum :eﬁneﬁm.
Some of these 1,200+ small entities (e.g., brick ma.uufacﬁérs) report that they will be

required fo obtain Title V permits for the first time solely because of their GHG
emissions. EPA esti the cost of obtaining a first-time Title V permit for industrial

exceed 3 per cent of annual operating expenditures for some small entities (e.g,, electrical
distribution cooperatives). Under EPA’s RFA Guidance, rules with-3 Ppercent or greater.
€conomic impact on more than 1,000 small entities are presu.med to be ineligible for
certification under the RFA.% Had EPA thoroughly analyzed the potential reach of the
GHG permitting requirements on small entities, it would have learned that the GHG
Tailoting Rule will not benefit a substantial number (over 1,200) of small entities. The
fundamental basis for EPA’s RFA certification ~ that the GHG Tailoring Rule will

—_— .

%74 Fed. Reg. 55,349 (October 27, 2009).

P Id. 0t 55,339,

® EPA, Final Guidance for EPA Rulewriters: Regulatory Flexibility Act (November 2006) at 24.

“

7

;
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compietely relieve the regulatory burden associated with PSD and Title V pemﬁtﬁng’for
all small entities ~ is not factually supported. Under section 609(b) of the RFA, EPA
was required to convene an SBAR Panel before proposing the GHG Tailoring Rule;

The Combined GHG Rul. king

While EPA clearly could have convened a SBAR Panel for any of the three individual -
- GHG rules, there is no doubt that the agency was required by the RFA to conduct a Panel
for the combined GHG rulemaking, EPA’s effort to regulate GHGs under the.Clean Air
Act is a major regulatory undertaking and is unlike previous EPA programs. This new
regulatory program should not have been launched without the benefit of a thorough
review of the potential small entity impacts, as required by the RFA. :

EPA’s GHG Public Outreach Efforts Are Noé A Substitute for SBAR Panels

While Advocacy acknowledges that EPA has made a concerted effort to reach out to
small entities concerning GHG regulation under the Clean Air Act, public outreach by
itself is not legally or functionally equivalent to conducting an SBAR Panel. Such
outreach does not typically result in the identification of significant regulatory .
alternatives, which is-one of the primary objectives of the Panel process. Similarly,
consultation between EPA, OMB and Advocacy does not take the place of the
deliberative process that occurs between Panel members. Finally, and perhiaps most
importantly, informal consultation and public outreach do not result in a wtitten Panel
report with formal recommendations to the EPA Administrator.
When a planned rule or rules will have a significant economic impact on & substantial
number of small entities, which Advocacy believes is the case with the three GHG rules,
EPA cannot rely on outreach campaigns to satisfy ifs Panel obligation under the RFA...
" Nevertheless, in the GHG emissions standards rule for light-duty vehicles, the agency
stated that “EPA is usiig the discretion afforded to it under section 609(c) of the RFA to
-consult-with OMB and SBA, with input from outreach to small entities, regarding the
potential impacts of PSD regulatory requirements that might occur as EPA considers
regulations of GHGs.”® Section 609(c) of the RFA provides that “an agency ‘may in its
" discretion apply subsection (b) [i.e., section 609(b), the SBAR Panel requirement] to
rules that the agency intends to certify under subsection 605(b), but the agency believes
may have a greater than de minimis impact on a substantial number of small entities.”!
Advocacy interprets section 609(c) to allow (and eéncourage) an agency that can properly
certify a proposed rule to elect to conduct a full SBAR Panel, éven though the agency is
not required to o 50.” As such, an agency proceeding under section 609(c) would be

74 Fed. Reg. 55,349 (October 27; 2009), and in another. recent proposed rule concerning the interpretation
of the regulatory phrase “subject to regulation” (74 Fed, Reg. 51,535 (October 7, 2009)).

*'5US.C.'§ 609(c). ’ .
2 Under the RFA’s current definitions, EPA and the Occupational Safety and Health Administration are the
only federal agencies that.must conduct SBAR Panels when their planned rules will have 3 significant
economic impact on a substantial number of small entities. See 5 U.S.C. § 609(d).

374 Fed, Reg. 49,629 (September 28, 2009). EPA refied on similar language in the GHG Tailoring Rule,
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expected to meet all of the Panel requirements in section 609(b), not sometHing less.
Here, where EPA could not properly certify the GHG rules and already had the obligation
. to conduct a Panel, section 609(c) does not give EPA. the legal discretion to do anything
" less than a full Panel. Otherwise, EPA could choose in any miemaking to “certify” the
rule and use the “discretion” of section 609(c) to conduct informal consultation and
outreach. This strained interpretation would effectively vitiate the RFA’s Panel
requirement. .

Ei’A Had No Legal Basis To Avoid Conducting A Panel .

Although there are rare situations where an agency may have  légitimate reason for not
conducting the small business impact analysis required by the RFA (which in this case
would include a SBAR Panel), nione of those situations are present here. Congress has
not exempted these rulemakings from the Administrative Procedure Act® or the RFA.
EPA is not acting under a court-ordered deadline for rulemaking that precludes the time
needed to complete the Panel process. - Likewise, EPA has not received a Congressional
directive to complete these rulemakings by a date that makes compliance with the Panel
requirement impossible.* EPA hias not demonstrated that these mulemakings are eligible
for a waiver of the SBAR Panel requirements, as provided in section 609(e) of the
RFA* More specifically, EPA has not shown that special circumstances exist that
would make a Panel impractical or unnecessary. -On the contrary, available eviderice
suggests that EPA would hiave greatly benefited from receiving additional advice from
small entities before propesing these rules.®® ‘

Advocacy’s Recommendations

Advocacy recommends that EPA aﬁopt the following with respect to GHG regulations
under the Clean Air Act. -

* EPA should reconsider its Finding on Endangerment for GHGs. EPA published

its final endangerment finding for GHGs on December 15, 2009.” EPA should

#5U.8.C. §§ 551-559.
* For example, in 2006 the Department of Homeland Security (DHS) published a dreft interim final rule,
Chemical Facility Anti-Terrorism Standards. 71 Fed. Reg. 78,276 (December 28, 2006). The draft interim
final rule implemented Section 550 of the Homeland Security Appropriations Act of 2007, which required
DHS to promulgate interim final regulations for the security of certain chemical facilities in the United
States within six months of its passnge.“ See Pub. L. 109295, sec. 550. Tn this instance, DHS did not
assess the impact of this proposed rule on smallentities or prepare an IRFA because Congress directed it to
- issue “interim final regulations” within six months, While Congress did not specifically instruct the agency
to bypass the proposed rule stage, the short timeframe and “intefim finel” language arguably gave the

a’gency good cause to bypass the traditional notice and T process and the RFA.
75 US.C. § 609(e). .
* Ata minin small entity ives could have provided EPA with additional regulatory

alternatives, and more detailed i;fomtion about the real-world impacts of the PSD and title V permitting
Tograms. o 7
7 74 Fed. Reg. 66,496 (December 15, 2009),
o
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reconsider this finding and/or delay the effective date of the finding in or&er to
allow the agency to conduct an SBAR Panel on endangerment and the other GHG
rules,

e EPA should adopt an interpretation of the effective date of the GHG emissions

. standards rule for light-duty vehicles that gives EPA, the states, and small entities
additional time to prepare for the new GHG requirements. Several states and state
air permitting authorities have commented that they will have great difficulty
implementing GHG requirements at the state level.*® Specifically, state
authorities are concerned that they will not be able to incorporate the GHG
Tailoring Rule thresholds for PSD and Title V permits into state law on an
expedited basis. Small GHG sources would not be deferred from having to
submit permit applications, which will overwhelm the state agencies. Moreover,

" states are concerned tbat they lack the resources and the trained personnel to

process large volumes of permit applications. To help alleviate this situation, it
has been suggested that EPA interpret the regulatory phrase “subject to

« regulation” in the context of the GHG emissions standards rule for light-duty
vehicles so that that GHG emissions.are subject to regulation only at such time as
Model Year (MY) 2012 vehicles are certified, which would be an additional 15
months.”. States will need this time to amend their state laws to reflect the
applicability and significance thresholds of the GHG Tailoring Rule, and to hire

_and train additional permitting personnel.

«. EPA must cénduct an SBAR Panel on the GHG rulemakings. Whether or not
EPA interprets the “subject to regulation” phrase as allowing an additional 15

months before the PSD and Title V permitting requirements become applicable,
EPA needs to conduct a Panel on the. GHG regulatory program, as required by the
RFA. The Panel process would give EPA critical information about the impacts
of GHG rules on small entities, while allowing thé agency to consider alternative
ways to achieve its regulatory objectives without injuring small entities. “ The
Panel could also address the issue of how EPA should determine what constitutes
Best Available Control Technology for GHGs. The issue of determining BACT
is critically impertant, particularly for the more than 1 million facilities in the U.S.
that have boilers and may have to go througb tbe PSD review process.

* See, e.g., Letter from South Carolina Department of Health and Environmental Control to the U.S. EPA
(November 24, 2009); Letter from the National Association of Clean Air Agencies to the U.S. EPA
(December 7, 2009).

# Letter from the National Association of Clean Air Agencies to the U.S. EPA (December 7, 2009) at 4
(“NACAA suggests that when Title II regulations are the trigger for PSD and Title V penmitting, it may be
permissible for EPA to interpret “subject to regulation” to mean when the regulation “takes effect” under
the CAA, In this instarice, EPA is proposing that its GHG regulation of fight-duty vehicles would “take
effect” in MY 2012. Since MY 2012 vehicles would ordinarily be certified in the summer of 2011, this
interpretation would likely provide an additional 15 months afier the anticipated promulgation of the
regulation for states to take critical actions to respond to thé initial impacts of the new programs.”

Sgiraubm omitted)).
5U.5.C. § 603 (c) explicitly requires that any al ives o areg 'y proposal that would
the impact on small entities must tish the stated aobjectives of applicable statutes.”

10
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EPA should adopt higher tailoring thresholds in the GHG Tailoring Rule. Small

businesses have told EPA that the proposed 25, 000 tpy COze applicability
threshold in the GHG Tailoring Rule is too low.”! Similarly, there is concern that
the applicability threshold for modifications under the PSD program should be
higher than the proposed. 10,000 fo 25,000 tpy COze. EPA should adopt a higher
applicability threshold for PSD and Title V (such as 100,000 tpy COze), and it
should adopt a significance threshold for PSD purposes of at least 50,000 tpy
COze. EPA should also consider longer phasc-in periods for these applicability
and significance thresholds to apply. EPA needs to explain more clearly how it
will apply the GHG significance threshold to routine operational changes and
clarify how PSD modifications could be tiiggered by such operational changes.

* GHG regulations should focus on facilities’ actual emissions, not on their

potential to emit. The difference between actual and potential emissions at a
facility can be substantial. EPA’s Greenhouse Gas Reporting Rule*? requires
sources to report their actual annual GHG emissions, not their potential emissions
based on a facility’s design capacity. To be consistent with the GHG Reporting
Rule, facilities should not be’ reql.ured to obtain PSD or Title V permits solely
because of potential GHG emissions.”* T]:us regulatory approach would yleld real
beneﬂts and avoid unnecessarily burdemng facilities whose actiial emissions are
only a small fraction of their potential emissions.

Conclusion

‘Whether viewed separately or together, it is clear that EPA’s Clean Air Act greenhouse
gas rules will significantly impact a large number of snall entities. EPA was therefore
obligated under the RFA to convene a Panel (or Panels) prier to proposing these rules.
EPA now needs to conduct a Panel to gain informed input and develop well-considered
regulatory alternatives as the agency seeks to address one of the most important and
challenging environmental issues of this decade. -

# See, e.g., Comments of American Public Power Association Regarding Proposed BPA GHG Rules
Affecting Small Entities (D« ber 1, 2009) (A i ing small icipal utilities asserts that
proposed GHG Tailoring Rule’s applicability threshold is too low to benefit over 350 small municipal
utilities).

*2 “Mandatory Reporting of Greenhouse Gases™ 74 Fed. Reg. 56,260 (Qctober 30, 2009).

* Methods exist to allow a source to timits its potential to emit, such as federally enforceable state
operating permits. EPA should develop streamlmed procedures to allow GHG sources to limit their
potential emissions.

11
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Please dq.not hesitate to call me or Assistant Chief Counsel Keith Holman
(keith. holman@sba.gov or (202) 205-6936) if you have questions or if we can bé of
assistance.

Sincerely,

Susan'M. Walthall : Keith W. Holman -

Acting Chief Counsel for Advocacy Assistant Chief Counsel for
Environmental Policy

cc: Cass R. Sunstein, Administrator
~Office of Information and Regulatory Affairs
Office of Management and Budget

12
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Congress of the Tnited States
TWashington, DE 20515

July 23, 2010

The Honorable Cass R. Sunstein
Administrator

Office of Information and Regulatory Affairs
Eisenhower Executive Office Building

1650 Pennsylvania Avenue, N.W.
Washington, D.C. 20503

Dear Administrator Sunstein:

As sponsors of H.R. 3765, the Regulations from the Executive in Need of Scrutiny
(REINS) Act, we are interested in the Administration’s published regulatory agenda, which
currently identifies 191 planned rulemakings that each may result in an annual effect of the
economy of $100 million or more. We are also aware that a number of pending rulemakings
may generate economic effects that have even greater consequences for our economy—including
some that may result in an annual effect on the economy of 81 billion or more. Under the REINS
Act, Congress would be required to affirmatively approve any new major rule proposed by the
executive agencies before it can be enforced on the American people.

Therefore, we respectfully request that you provide us a list of all pending rulemakings
that potentially have an economic effect in excess of $1 billion prior to your testimony before the
Subcommittee on Commercial and Administrative Law on Tuesday, July 27, 2010.

Thank you for your assistance in this matter.

Sincerely,

Represerfative Trent Pranks Representative Geoff Davis
P P

PRINTED ON RECYCLED PAPER
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Up Te 117 Miition Americens to Lose Their Health Plan; Employsr-Provided insurance to See 9% Cast increase

Oversight jext Year

Monday, June 14, 2010

Ways & Means Democrats The pramises made about health refarm suffered two more hits this week as more and more troubling truths about
the impact the Democrats’ recently enacted hoealth care averhaul will have on the American people were revesled —
heath cara costs are continuing to skyrockst and more than helf of all Americans with employer-provided health
insurance could tose thair current health coverage. Those disturbing delails are contained within a survey from

0 Caopers and new ians from this Depariment of Health and Human Services, Department
of Labor, and Depariment of the Treasury.

Buried deep within the new regulations that will govem emplayer-provided health coverage is the Startiing estimate
that by 2013, under the most likely scenario, 87 million Americans (1 out of 2 Americans with employer coverage) will
o longer be able to retain the health plan they have and like. Acconding to that same regulation, this number could
be as high as 117 mililon Americans (7 out of 10 Americans with employer coverage) being forced 1a change health
plans. And these numbers could ba higher if the Obama Administretion's assumptions and estimates turn out to be
overly optimistic,

So much for the President’s claim that, *if you like your health care plan, you can kesp your health care pian.” Even
the New York Times reported, *the rules appear to fall short of the sweeping commitments President Obama made
‘while trying to reassure the public in the fight aver health legistation.”

As f thet were ot enough, echaing estimates by the non-pariisan Congressional Budget Office (CBO) showing
that health insurance premiums for millions of families would aclually increase under the Democrats' health care
law, PricewatorhouseCoopers raveals that employers and employees will see a nine percant increase in their
medical costs in 2011, For the average employes, this increase in medical Gosts could be as much as $1,200 n 2011
alone.”

No wonder the majarity of Americans confinue to appose the health law. It spends cne-tilion doflars, increases
taxes, cuts Medicare o fund a new entifiement program, increases the cost of heelth insurance, and forces Americans
outaf the health pian they have and like.

oy
" See Kaiser Famiy Foundation and the Health Research & Educational Trust (HRET), Employer Health

Benefits Survey (2008) (calculating average impact of a 8% increase in medical cost using $13,375
average total employer premium).
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Consensus Is In: Health Care Costs and Premiums to Rise Under

Democrats' Health Law
Even Peid Obame Administration Health Consuttant Aomits Overhaul Faiis fo Controf Costs
Monday, April 26, 2010

Not so long ago, President Obama prociaimed, “If any bill arrives from Congress that is not controliing
costs, that's not a bill | can support. It's going to have to control costs.”

Republicans concur with President Obama's assessment that reducing heaith care costs should be the
primary goal. Urfortunately, just one month after Demacrats enacted their $1 trilion overhaul of the
nation's health care system, the consensus is in that the law receives a failing grade on this most important
measwre. The new law will increase national health spending and will meke health insurance more
expensive for millions of American families. Bul don't take our word for it.

“Health care, Round Two, is when we will make a serious efforl at cutling costs down, based on
what this law has shown us."— paid HHS health consuMant, health care overhaul supporter and
MIT economist Jonathan Gruber.

“[National health expenditures under the health reform ac{ would increase by a total of $311 billion
{0.9 percent) during calendar years 2010-2019."— Obama Administration’s Actuaries at the
Genters for Medicare and Medicaid Services. {Note: The actuaries found the law is actually
warse n this regard than either the House or Senate-passed legislation.)

“The histary of bealth coverage expansion should make us worry. if ObamaCare's aclual fiscal
effects look anything like previous efforts to expand heaith coverage, the federal budget is in for a
world of hurt.*— Wall Street Journal

And then there is the Congressional Budget Office’s (CBO) analysis that heaith care premiums are going
to rise sharply under the Democrats’ new law.

Impact on Individual Market Health Insurance Premiums in 2016 According to CBO

Health Care Proposal Change In Premiums Compared to
Current Law Projections

Demacrals' Health Care Lew $2,100 increase
(H.R. 3590 and H.R, 4872)

House Republican Attemative Bill $1,050 decrease
(H.R. 4038)

Despite spending one trilion dollars, the Democrats’ new law fails to meet the number ane goal of the
Administration and more imporiantly American families. How much more will Democrats seek to spend to
undo their costly mistakes?

wH
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Social Secury Employers’ Analysis of Democrats’ Health Law: Increasing Health

Oversight Costs, Jeopardizing Health Benefits and Harming Job Growth
‘Wednesday, June 23, 2010

Ways & Means Democrats This week, (he Business Roundtable (BRT) and The Business Council, representing American comparties

with mere than 12 million employees and comprising nearly a third of the total vaiue of the U.S. stock
markets, issued a dire warning to the White House Office of Management and Budget Director Peter
Orszag abott the consequences of the Damocrats’ heatth law.

According to these key employer groups, President Obama and the Democrats’ health overhaul, “does
Tittle to change the underlying problems of our defivery system, which are the primary drivers of the
unsustainable cost trends of employer provided care.” As a result, employers are, “delayfing} business
decisions regarding expansions and dampen(ing] new hiring.” With unemployment hovering around 10
percent, America simply cannot afford a one trillion dollar health care law (hat is preventing employers from
hiring new workers.

BRT and The Business Council also warn that, “the potential for detrimental unintended consequences.on
the nation's econemy and warkers is very high,” for the following reasons:

« “The imposition of employer mandates inhibits our ability o specifically structure our plans to our
workforce and wifl ikely result in [health care] cost increases”;

+ The new tax on high-cost plans, referred to as the Cadillac tax, “will divert resources away from
investment in new technology, process and jobs, and will sigrificantly increase costs”;

« The changes to the tax treatment of retiree prescription drug plans will cause employers to, “reduce
or eliminate prescription benefits to Medicare eligible retirees;

+ Reguiations limiting insurer spending (medica! loss ratios) have the potertial to “increase premiums™
and “hurt quaiity and patient safety”;

« Restricting workers’ use of Flexible Spending Accounts (FSAs) “impact emplayees™ and “hamper
‘economic recovery”; and

« The Democrats health law adds new administrative burdens, making it “even more costly to offer
healthcare benefits - both a global competition and job creation issus” and “wili senve to increase
premiums and drive up the cost of coverage.”

Last week, the Administration’s own regulations conceded that up to 2 aut of 3 Americans with heaith
insurance through an employer could lose the plan they have and Jike. Fortune.com has reported that
imernal company dacuments reveal at least four major U.S. employers {AT&T, Verizon, Deere and
Caterplllar) are considering “dumping the health care coverage they provide to their workers in exchange
for paying penelty fees to the govemment." A dlear consensus has formed; Democrats’ grand experiment
with the natior’s health care system is too expensive for taxpayers and workers.
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SMALL BUSINESSES’ CONCERNS CONFIRMED: Health Care Tax S
Credit Nearly Impossible To Navigate, Offers Little Help and

Encourages Wage and Job Cuts
Thureday, May 20, 2010

Qversight

Ways & Means Democrats
Click Here to See How Io Navigate Through the Smail Business Tax Crodit

Washington, DC ~ Ways and Means Ranking Republican Dave Camp (R-MI) and Health Subcormittee
Ranking Member Wally Herger (R-CA) today released a new fiow chart that shows America's small
businesses and their employees how to calculate the so-called small business health care tax credit the
Democrats included in their massive health overhaul earlier this year.

As the navigation tool shows, employers face a dizzying array of questions and formulas before
determining if they are éligible for some, all or none of this credit. In addition, the credit Is fimited fo federal
income tax liability, meaning that if a smalf businese is losing money due to the economy, it mighl not be
able to use the credit even if it successfully navigates the rules.

Gamp said, “The health care law is going to drive up premiums even further and, as this chart shows, it
forces small business to wark through an exceedingly complex set of calculations just ta find out they mey
not be eligible fo receive any help at all. No wonder the nation's leading small business organization is
suing to overturn the faw. We need to repeal this law and replace it with health care reforms that lower
costs for small businesses, families end taxpayers.”

Herger added, “Ronald Reagan once said that the most terriying words in the English language are ‘'m
from the govemment and ¥m here to help.” It's no surprise that the Democrats’ big-government health
care law offers o real help for small businesses struggling with high health care costs. In fact, at a time
when our top priority sheuld be to create jobs and get our economy back on track, this new law instead
kills jobs and tells small business owners that it is't in their best interest fo grow and prosper. It's time for
Gongress to get to work on repealing this destructive health overhaul and providing real tax relief and
health care savings for America's small businesses.”

The Ways and Means Republican document reaffirms concerns expressed by small business owners in an
Associated Press article, FACT CHECK: Tax cut math doesn’t add up for some, out this masning,
Below are just some of the report’s excerpts:

But when he ran the numbers, [Zach] Hoffman discovered that his office furniture company
wouldn't get any assistance with the $75,200 it pays annuslly in premiums for its 24 employess. It
leaves you with this feeling of a bait-and-swilch, ” he said.
Lost in the fine print: The credit drops off ‘sherply once a company gets above 10 workers and
$25,000 average annual wages.
To get the most out of the new federal credit, Hoffman said he'd have to cut his work forcs to 10
employess and stash their wages. “That seems like a sirange outcame, given we've got 10
percent unemployment " he said.
The fack of assistance to small businesses and their workers shoukd ceme as no surprise. During the
health care debate, the non-partisan Congressional Budget Otfice estimated that 88 percent of those
who get health insurance from a small employer work for a business that will ot receive tax credits under
the Demacrats' legistation.
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NFIB Confirms Health Care Law Bad For Workers
CAMP; "If it is bad for small businesses, it is bad for America,and ihis heaith care law is bad for both.”
Friday, May 14, 2010

Washingten, DC — Ways and Means Ranking Member Dave Camp (R-MI} today released the
statement on the announcement that the nation’s leading small business organization, NFIB, i
state atlorneys general in seeking to invalidate the recently enacted health care law.

“This is confirmation for every person worried about their job or looking for work, that Lhe health care law is
only making matters worse. If it is bad for small businesses, it is bad for America, and this health care law
is bad for both. Instead of increasing costs and adding new mandates on employers, we need to fower
their costs so they can start hiring again - that’s what the House Republican bill did.”

Camp also released six facts aboul the Democrats’ health care law that every American worker must
know:

FACT # 1: Employers are already heing hit by hundreds of millions of dollars in added
costs, putting the natlon's economic recovery further in doubt.

So far, some of America's biggest companies have begun warming hat the tax changes in the Democrats’
hesth care bill wil reduce their eamings, threatening their abilty-lo hire new workers and retain existing
ones. Hers is a quick look at just same of those comparies, the number of workers they empioy, and the
added charges to earmings they will bear as a resuit of the Democrats” health care bill:

Increase
Company | Number of Employees In Health Gare Coste
3M 74,835 $90 million
ATRT 281,000 $1 bilion
Caterpillar 93,813 100 milion
John Deere 51,300 150 milliory
Medtronic 41,000 $150-200 million
Prudential 41,943 100 million
Valero 20,920 $15-20 million

In order to protect investors, comparies are required under law and regulation to report on rapid and
current basis materiaf changes in @ company’s financial position.

FACT # 2: The Democrats' health care bill could discourage the hiring of new workers.

The health care bill does nothing to help smali businesses with their already skyrocketing health care
costs. According to the non-parlisan Congressional Budget Office (CBO) premiums will continue to
increase. Adding insult to injury, the legislation’s so-called small business tax credits coutd force
employers to choose between hiring new workers and losing the value of the credit, Under the Democrats'
health care bill, the value of the tax credit phases out for businesses with 11 or more workers and
disappears completely for those with more than 25 employees. Some small business owners may have to
think twice bafore they seek to hire new empioyees out of foar they might lose their tax credit on their
existing workers.

FACT # 8:. The Democrats’ health care bill could encourage employere to keep wages
o

7/14/2010 12:14 PM
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Social Se il . . .
octal Security Find Some Shade Because the Tanning Tax Hits Tomorrow
NFIB, ITA gnd IFA note small businesses will gel bumed by this tax
Oversight ‘Wednesday, June 30, 2010

Unfortunately, no amourt of sunscreen or Aloe will relievs the pain of the Democrats’ impending 10

Ways & Means Democrats percert tax on indoor tanring beds,which goes into effect tomorrow, July 1. This $2.7 billion tax will hit
fens of thousands of small businesses and consumers and Is just one of the many of the $569,000,000,000
in new health care taxes that violate the President's promise not to ralse taxes on middie-class families.

Despite the size and reach of this new tax increase, many Americans and small businesses are unaware of
this provision or how to comply with it, According to a survey taken earlier this month, “only 5 percent of
tanning business owners in the poll said they had been contacted by the government, Fully 95 percent say
they are flying blind about how to collect the tax.”

On June 11, 2010, Ways and Means Ranking Member Dave Camp (R-Mf) wrote to IRS Commissioner
Doug Schulman asking whether the IRS would engage in aggressive outreach to notify Americans affected
by the hesith care law's new tax on tanring services. Camp noted that that the IRS sent over 4 million
postcards adwertising @ small business health care tax credit that many. employers are ineligible to
recetve. The IRS has yet to explain why it has not netified tanning operetors about this tax. '

Below are excerpts from “By the Numbers” put together by the National Federation of Independent
Business, Indoor Tanning fation and the i Franchising iatle the new tanning tax.

2.7 billion: The amount of money tha RS plans to coilect from small businesses over
the next 10 years from this tax.

~19,000: Number of “mom and pop™ small businesses who may be affected by the
new tax.

12: Number of pages it takes the IRS to explain the rules to comply with the
complicated “surtan tax.”

38: Number of hours estimated by the IRS to complete and file Form 720,
prior to the IRS revising and adding the new surtan tax to it.

>$74: Average cost, per hour, spent by small businesses to comply with federal
tax paperwork burdens.

>4 million: Quartity of postcards mailed to small businesses elerting them o the
avaflabilty of a small business tax credit.

0; Number of postcards sent to alert tanning businesses of the new tax on
their business.

2: Number of weeks In edvance small businesses received the regulations for
complying with the new surtan tax.

Ed

_ Share This Page
s Siashaot m® De icio.us [l Googie 5 Digg & Reddit
D stumbleUpon

Newsvine [ Fun %7 vanoo B3 Facebook

10f2 7/14/2010 12:08 PM



145

DEPARTMENT OF HEALTH & HUMAN SERVICES

Centers for Medicare & Medicaid Services ) ch
7500 Security Boulevard, Mail Stop N3-01-21
Baltimore, Maryland 21244-1850 . CENTERS for MEDICARE & MEDICAID SERVICES /

Office of the Actuary

DATE: April 22,2010

FROM: Richard S. Foster
Chief Actuary

SUBJECT: Estimated Financial Effects of the “Patient Protection and Affordable Care Act,”
as Amended

The Office of the Actuary has prepared this memorandum in our longstanding capacity as an independent
technical advisor to both the Administration and the Congress. The costs, savings, and coverage impacis
shown herein represent our best estimates for the Patient Protection and Affordable Care Act. We offer
this analysis in the hope that it will be of interest and value ro policy makers and administrators as they
implement and monitor these far-reaching national health care reforms. The statements, estimates, and
other information provided in this memorandum are those of the Office of the Actuary and do not represent
an official position of the Department of Health & Human Services or the Administration.

This memorandum summarizes the Office of the Actuary’s estimates of the financial and
coverage effects through fiscal year 2019 of selected provisions of the “Patient Protection and
Affordable Care Act” (P.L. 111-148) as enacted on March 23, 2010 and amended by the “Health
Care and Education Reconciliation Act of 2010” (P.L. 111-152) as enacted on March 30, 2010.
For convenience, the health reform legislation, including amendments, will be referred to in this
memorandum as the Patient Protection and Affordable Care Act, or PPACA.

Included are the estimated net Federal expenditures in support of expanded health insurance
coverage, the associated numbers of people by insured status, the changes in Medicare and
Medicaid expenditures and revenues, and the overall impact on total national health
expenditures. Except where noted, we have not estimated the impact of the various tax and fee
provisions or the impact on income and payroll taxes due to economic effects of the legislation.
Similarly, the impact on Federal administrative expenses is excluded. A summary of the data,
assumptions, and methodology underlying our national health reform estimates will be available
in a forthcoming memorandum by the OACT Health Reform Modeling Team.

Summary

The table shown on page 2 presents financial impacts of the selected PPACA provisions on the
Federal Budget in fiscal years 2010-2019. We have grouped the provisions of the legislation into
six major categories:

(i) Coverage provisions, which include the mandated coverage for health insurance, a
substantial expansion of Medicaid eligibility, and the additional funding for the Children’s
Health Insurance Program (CHIP);

(ii) Medicare provisions;
(iii) Medicaid and CHIP provisions other than the coverage expansion and CHIP funding;

(iv) Provisions aimed in part at changing the trend in health spending growth;
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(v) The Community Living Assistance Services and Supports (CLASS) program; and
(vi) Immediate health insurance reforms.

The estimated costs and savings shown in the table are based on the effective dates specified in the
law as enacted. Additionally, we assume that employers and individuals would take roughly 3 to
5 years to fully adapt to the new insurance coverage options and that the enrollment of additional
individuals under the Medicaid coverage expansion would be completed by the third year of
implementation. Because of these transition effects and the fact that most of the coverage
provisions would be in effect for only 6 of the 10 years of the budget period, the cost estimates
shown in this memorandum do not represent a full 10-year cost for the new legislation.

Estimated Federal Costs (+) or Savings (—) under Selected Provisions
of the Patient Protection and Affordable Care Act as Enacted and Amended

(in billions)
Fiscal Year Total,
Provisions 2010 2011 2012 2013 2014 2015 2016 2017 201§ 2019 2010-19
Total* $9.2 - -$0.7 =812.6 -822.3 - $16.8 " $57.9° "863.1 = $54.2 $472 - $38.5 §2513
Coveraget 33 4.6 4.9 52 89 1192 1382 1466 1576 1658 8282
Medicare 1.2 -47 -149 -263 -688 -603 -752 -92.1 -1082 ~-125.7 -575.1
Medicaid/CHIP -09 -09 0.8 4.5 8.6 5.1 4.6 34 1.3 1.7 283
Cost trend} — — — — =00 =01 02 04 -06 ~09 -23
CLASS program — 28 45 -56 -59 —-60 43 34 -28 24 -378
Immediate reforms 5.6 32 1.2 — e — — — — 100

* Excludes Title IX revenue provisions except for sections 9008 and 9015, certain provisions with limited impacts, and Federal
administrative costs,

1 Includes expansion of Medicaid eligibility and additional funding for CHIP.

T Includes estimated non-Medicare Federal savings from provisions for comparative effectiveness research, prevention and
wellness, fraud and abuse, and administrative simplification. Excludes impacts of other provisions that would affect cost
growth rates, such as the productivity adjustments to Medicare payment rates (which are reflected in the Medicare line) and the
section 9001 excise tax on high-cost employer plans.

As indicated in the table above, the provisions in support of expanding health insurance coverage
(including the Medicaid eligibility changes and additional CHIP funding) are estimated to cost
$828 billion through fiscal year 2019. The Medicare, Medicaid, growth-trend, CLLASS, and
immediate reform provisions are estimated to result in net savings of about $577 billion, leaving
a net overall cost for this period of $251 billion before consideration of additional Federal
administrative expenses and the increase in Federal revenues that would result from the excise
tax on high-cost employer-sponsored health insurance coverage and other revenue provisions.
(The additional Supplementary Medical Insurance revenues from fees on brand-name
prescription drugs under section 9008 of the PPACA, and the additional Hospital Insurance
payroll tax income under section 9015, are included in the estimated Medicare savings shown
here.) The Congressional Budget Office and the Joint Committee on Taxation have estimated
that the total net amount of Medicare savings and additional tax and other revenues would

R
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somewhat more than offset the cost of the national coverage provisions, resulting in an overall
reduction in the Federal deficit through 2019.

The following chart summarizes the estimated impacts of the PPACA on insurance coverage.
The mandated coverage provisions, which include new responsibilities for both individuals and
employers, and the creation of the American Health Benefit Exchanges (hereafter referred to as
the “Exchanges™), would lead to shifts across coverage types and a substantial overall reduction
in the number of uninsured, as many of these individuals become covered through their
employers, Medicaid, or the Exchanges.

Estimated Effect of the Patient Protection and Afford;:ble Care Act,
as Enacted and Amended, on 2019 Enrollment by Insurance Coverage
(in millions)
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Note: Totals across categories are not meaningful due to overlaps among categories (e.g., Medicare and Medicaid).

By calendar year 2019, the mandates, coupled with the Medicaid expansion, would reduce the
number of uninsured from 57 million, as projected under prior law, to an estimated 23 million
under the PPACA. The additional 34 million people who would become insured by 2019 reflect
the net effect of several shifts. First, an estimated 18 million would gain primary Medicaid

" coverage as a result of the expansion of eligibility to all legal resident adults under 133 percent'
of the Federal Poverty Level (FPL).? (In addition, roughly 2 million people with employer-

! The health reform legislation specifies an income threshold of 133 percent of the Federal Poverty Level but also
requires States to apply an “income disregard” of 5 percent of the FPL in meeting the income test. Consequently,
the effective income threshold is actually 138 percent of the FPL. For convenience, we refer to the statutory factor
of 133 percent in this memorandurn.
* This provision would extend eligibility to two significant groups: (i) individuals who would meet current Medicaid
eligibility requirements, for example as disabled adults, but who have incomes in excess of the existing State
thresholds but less than 133 percent of the FPL; and (ii) people who live in households with incomes below
133 percent of the FPL but who have no other qualifying factors that make them eligible for Medicaid under prior
law, such as being under age 18, age 65 or older, disabled, pregnant, or parents of eligible children,

— 3 —
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sponsored health insurance would enroll in Medicaid for supplemental coverage.) Another

16 million persons (most of whom are currently uninsured) would receive individual insurance
coverage through the newly created Exchanges, with the majority of these qualifying for Federal
premium and cost-sharing subsidies. Finally, we estimate that the number of individuals with
employer-sponsored health insurance would decrease overall by about 1 million, reflecting both
gains and losses in such coverage under the PPACA.

As described in more detail in a later section of this memorandum, we estimate that overall national
health expenditures under the health reform act would increase by a total of $311 billion (0.9 percent)
during calendar years 2010-2019, principally reflecting the net impact of (i) greater utilization of
health care services by individuals becoming newly covered (or having more complete coverage),
(ii) lower prices paid to health providers for the subset of those individuals who become covered by
Medicaid, (but with net Medicaid costs from provisions other than the coverage expansion), and

(iii) lower payments and payment updates for Medicare services. Although several provisions would
help to reduce health care cost growth, their impact would be more than offset through 2019 by the
higher health expenditures resulting from the coverage expansions.

The actual future impacts of the PPACA on health expenditures, insured status, individual
decisions, and employer behavior are very uncertain. The legislation would result in numerous
changes in the way that health care insurance is provided and paid for in the U.S., and the scope
and magnitude of these changes are such that few precedents exist for use in estimation.
Consequently, the estimates presented here are subject to a substantially greater degree of
uncertainty than is usually the case with more routine health care legislation.

The balance of this memorandum discusses these financial and coverage estimates—and their
limitations—-in greater detail. '

Effects of Coverage Provisions on Federal Expenditures and Health Insurance Coverage

Federal Expenditure Impacts

The estimated Federal costs of the coverage provisions in the PPACA are provided in table 1,
attached, for fiscal years 2010 through 2019. We estimate that Federal expenditures would
increase by a net total of $251 billion during this period as a result of the selected PPACA
provisions—-a combination of $828 billion in net costs associated with coverage provisions, $575
billion in net savings for the Medicare provisions, a net cost of $28 billion for the
Medicaid/CHIP provisions (excluding the expansion of Medicaid eligibility and the additional
CHIP funding), $2 billion in savings from provisions intended to help reduce the rate of growth
in health spending, $38 billion in net savings from the CLASS program, and $10 billion in costs
for the immediate insurance reforms. These latter five impact categories are discussed in
subsequent sections of this memorandum.

Of the estimated $828 billion net increase in Federal expenditures related to the coverage
provisions of the PPACA, about one-half ($410 billion) can be attributed to expanding Medicaid
coverage for all adults who live in households with incomes below 133 percent of the FPL. This
cost reflects the fact that newly eligible persons would be covered with a Federal Medical
Assistance Percentage (FMAP) of over 99 percent for the first 3 years, declining to 93 percent by
the sixth year; that is, the Federal government would bear a significantly greater proportion of

4
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the cost of the newly eligible enrollees than is the case for current Medicaid beneficiaries.” Also
included in this cost is the additional funding for the CHIP program for 2014 and 2015, which
would increase such expenditures by an estimated $29 billion. The remaining costs of the
coverage provisions arise from the refundable tax credits and reduced cost-sharing requirements
for low-to-middle-income enrollees purchasing health insurance through the Exchanges

($507 billion) and credits for small employers who choose to offer insurance coverage

($31 billion). The increases in Federal expenditures would be partially offset by the penalties
paid by affected individuals who choose to remain uninsured and employers who opt not to offer
coverage; such penalties total $120 billion through fiscal year 2019, reflecting the relatively low
per-person penalty amounts specified in the legislation.*

The refundable premium tax credits in section 1401 of the PPACA (as amended by section 1001
of the Reconciliation Act) would limit the premiums paid by individuals with incomes up to
400 percent of the FPL to a range of 2.0 to 9.5 percent of their income and would cost an
estimated $451 billion through 2019. An estimated 25 million Exchange enrollees (79 percent)
would receive these Federal premium subsidies. The cost-sharing credits would reimburse
individuals and families with incomes up to 400 percent of the FPL for a portion of the amounts
they pay out-of-pocket for health services, as specified in section 1402, as amended. These
credits are estimated to cost $55 billion through 2019.

The PPACA establishes the Exchange premium subsidies during 2014-2018 in such a way that
the reduced premiums payable by those with incomes below 400 percent of FPL would maintain
the same share of total premiums over time. As a result, the Federal premium subsidies for a
qualifying individual would grow at the same pace as per capita health care costs during this
period. Because the cost-sharing assistance is based on a percentage of health care costs incurred
by qualifying individuals and families, average Federal expenditures for this assistance would
also increase at the same rate as per capita health care costs. After 2018, if the Federal cost of
the premium and cost-sharing subsidies exceeded 0.504 percent of GDP, then the share of
Exchange health insurance premiums paid by enrollees below 400 percent of the FPL would
increase such that the Federal cost would stay at approximately 0.504 percent of GDP. We
estimate that the subsidy costs in 2018 would represent about 0.518 percent of GDP, with the
result that the enrollee share of the total premium would generally increase in 2019 and later.

As noted previously, the Federal costs for the coverage expansion provisions are somewhat
offset by the individual and employer penaltics stipulated by the PPACA. We estimate that
individual penalties would provide $33 billion in revenue to the Federal government in fiscal
years 2014-2019, taking into account the time lag associated with collecting the penalty amounts
through the Federal income tax system. (A discussion of the estimated number of individuals
who would choose to remain uninsured is provided below.) Additionally, for firms that do not

? For the newly eligible enrollees, the FMAP for fiscal year 2020 and later will be 90 percent, compared to an
average of 57 percent for the previously eligible enrollee population. In addition, the estimated cost includes new
Medicaid enrollments by previously eligible individuals as a result of the publicity, enrollment assistance through
the Exchanges, and reduced stigma associated with Federal assistance for health care. Also included here are the
Medicaid costs for the provision to extend Medicaid coverage to individuals up to age 26 who were previously in
foster care.
* Employer penalties would be $2,000 per employee in 2014, generally, which is substantially less than the cost of
providing health insurance coverage. The relationship between penalties and premiums is much more complicated
for individuals than for employers; still, for many individuals the applicable penalty would be considerably smaller
than the cost of coverage.
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offer health insurance and are subject to the “play or pay” penalties, we estimate that the
penalties would total $87 billion in 2014-2019.

The penalty amounts for noncovered individuals will be indexed over time by the CPI (or, in
certain instances, by growth in income) and would normally increase more slowly than health
care costs. As a result, penalty revenues for nonparticipating individuals are estimated to grow
more slowly than the Federal expenditures for the premium assistance credits. Penalties for -
employers who do not offer health insurance will be indexed by premium levels and will thus
‘keep pace with health care cost growth,

The health reform act specifies maximum out-of-pocket limits in 2014 equal to the
corresponding maximurns as defined in the Internal Revenue Code for high-deductible health
plans. We estimate that these limits would be $6,645 for an individual and $13,290 for a family
with qualified creditable coverage (including employer-sponsored health insurance). For future
years, the limits are indexed to the growth in the average health insurance premium in the U.S.
Under this approach, the proportion of health care costs above the out-of-pocket maximum
would be relatively stable over time. For the basic “bronze” benefit plan for individuals, with an
actuarial value of 60 percent, we estimate that the cost-sharing percentage applicable before the
out-of-pocket maximum is reached would average about 76 percent in 2014 and later. The
corresponding cost-sharing rate for family coverage is 64 percent. For the “silver” benefit
package, the individual and family cost-sharing rates below the out-of-pocket maximums would
average about 47 percent and 40 percent, respectively. For the more comprehensive “gold” and
“platinum” benefit packages authorized through the Exchanges, these initial cost-sharing levels
would be significantly lower.

Health Insurance Coverage Impacts

The estimated effects of the PPACA on health insurance coverage are provided in table 2,
attached. As summarized earlier, we believe that these effects will be quite significant. By
calendar year 2019, the individual mandate, Medicaid expansion, and other provisions are
estimated to reduce the number of uninsured from 57 million under prior law to 23 million after
the PPACA. The percentage of the U.S. population with health insurance coverage is estimated
to increase from 83 percent under the prior-law baseline to 93 percent after the changes have
become fully effective.

Of the additional 34 million people who are estimated to be insured in 2019 as a result of the
PPACA, a little more than one-half (18 million) would receive Medicaid coverage due to the
expansion of eligibility to adults under 133 percent of the FPL. (Included in the total are an
estimated 50,000 individuals who would gain Medicaid coverage as former children in foster
care programs and who could be covered up to age 26 under the new law.) We anticipate that
the intended enrollment facilitation under the PPACA—i.e., that the Health Benefits Exchanges
help people determine which insurance plans are available and identify whether individuals
qualify for Medicaid coverage, premium subsidies, etc—would result in a high percentage of
eligible persons becoming enrolled in Medicaid. We further believe that the great majority of
such persons (15 million) would become covered in the first year, 2014, with the rest covered by
2016. About 2 million people who currently have employer-sponsored health insurance are
estimated to enroll in Medicaid as a supplement to their existing coverage.

—f —



151

We estimate that 16 million people would receive health coverage in 2019 through the newly
created Exchanges under the PPACA. (Another 15 million, who currently have individual health
insurance policies, are also expected to switch to Exchange plans.) We modeled the choice to
purchase coverage from the Exchanges as a function of individuals’ and families’ expected
health expenditures relative to the cost of coverage if they were insured (taking into account
applicable premium subsidies). We also considered the required penalty associated with the
individual mandate if they chose to remain uninsured, along with other factors.” Our model
indicated that roughly 63 percent of those eligible for the Exchanges would choose to take such
coverage, with the principal incentive being the level of premium assistance available. For many
individuals, the penalty amounts for not having insurance coverage were not sufficiently large to
have a sizable impact on the coverage decision. Also, in this regard, individuals or families
would not be subject to a penalty for failing to enroll in an Exchange plan if the “bronze”
premium level (reduced by the premium tax credit, if applicable) would exceed 8 percent of
income. We estimate that this provision would exempt individuals and families with incomes
between about 400 percent and 542 percent of the FPL, representing about 16 percent of the non-
aged population.

The new legislation would require the Office of Personnel Management to arrange for at least
two private, multi-State health plans to be offered through each health insurance Exchange. The
multi-State plans would generally meet the same benefit, cost-sharing, network, and other
requirements applicable to private Exchange plans and would negotiate payment rates with
providers. (A State could enact a requirement for additional benefits in the multi-State plans,
beyond the essential benefits specified for a qualified plan, but would have to make payments on
behalf of eligible individuals to defray the cost of the additional benefits.) We estimate that the
multi-State plans would have costs that were very similar to those for other Exchange plans.

Employer-sponsored health insurance has traditionally been the largest source of coverage in the
U.S., and we anticipate that it would continue to be so under the PPACA. By 2019, an estimated
13 million workers and family members would become newly covered as a result of additional
employers offering health coverage, a greater proportion of workers enrolling in employer plans,
and an extension of dependent coverage up to age 26. However, a number of workers who
currently have employer coverage would likely become enrolled in the expanded Medicaid
program or receive subsidized coverage through the Exchanges. For example, some smaller

. employers would be inclined to terminate their existing coverage, and companies with low
average salaries might find it to their—and their employees’—advantage to end their plans,
thereby allowing their workers to qualify for heavily subsidized coverage through the
Exchanges. Somewhat similarly, many part-time workers could obtain coverage more
inexpensively through the Exchanges or by enrolling in the expanded Medicaid program.
Finally, as mentioned previously, the per-worker penalties assessed on nonparticipating
employers are relatively low compared to prevailing health insurance costs. As a result, the
penalties would not be a substantial deterrent to dropping or forgoing coverage. We estimate
that such actions would collectively reduce the number of people with employer-sponsored
health coverage by about 14 million, or slightly more than the number newly covered through

® Such other factors include age, gender of head of household, race, children, marital status, health status, and
employment status (for both the head of household and the spouse), as well as adjustments to reflect the availability.
of health insurance on a guaranteed-issue basis and at community-rated, group insurance premium rates. Finally, we
also considered the general desire to comply with the intent of the law, even in the significant number of cases in
which the penalty amount would be small or would not apply.
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existing and new employer plans under the PPACA. As indicated in table 2, the total number of
persons with employer coverage in 2019 is estimated to be 1 million lower under the reform
legislation than under the prior law.

For the estimated 23 million people who would remain uninsured in 2019, roughly 5 million are
undocumented aliens who would be ineligible for Medicaid or the Exchange coverage subsidies
under the health reform legislation. The balance of 18 million would choose not to be insured
and to pay the penalty (if applicable) associated with the individual mandate. For the most part,
these would be individuals with relatively low health care expenses for whom the individual or
family insurance premium would be significantly in excess of any penalty and their anticipated
health benefit value. In other instances, as happens currently, some people would not enroll in
their employer plans or take advantage of the Exchange opportunities even though it would be in
their best financial interest to do so.

Impact on Medicare and Medicaid
Medicare

The estimated financial impacts of the Medicare provisions in the PPACA are provided in detail
in table 3, attached, which is organized by section of the legislation.® Net Medicare savings are
estimated to total $575 billion for fiscal years 2010-2019. Substantial savings are attributable to
provisions that would, among other changes, reduce Part A and Part B payment levels and adjust
future “market basket” payment updates for productivity improvements ($233 billion); eliminate
the Medicare Improvement Fund ($27 billion); reduce disproportionate share hospital (DSH)
payments ($50 billion); reduce Medicare Advantage payment benchmarks and permanently
extend the authority to adjust for coding intensity ($145 billion); freeze the income thresholds for
the Part B income-related premium for 9 years ($8 billion); implement an Independent Payment
Advisory Board together with strict Medicare expenditure growth rate targets ($24 billion); and
increase the HI payroll tax rate by 0.9 percentage point for individuals with incomes above
$200,000 and families above $250,000 (363 billion). Other provisions would generate relatively
smaller amounts of savings, through such means as reporting physician quality measures,
reducing payments in cases involving hospital-acquired infections, reducing readmissions,
refining imaging payments, increasing Part D premiums for higher-income beneficiaries, and
implementing evidence-based coverage of preventive services.

These savings are slightly offset by the costs of closing the Part D coverage gap ($12 billion);
reducing the growth in the Part D out-of-pocket cost threshold ($1 billion); extending a number
of special payment provisions scheduled to expire, such as the postponement of therapy caps

(85 billion); and by the costs for improving preventive health services and access to primary care
($6 billion).

¢ For ease of interpretation, we have incorporated the Medicare and Medicaid provisions of the managers’
amendments, as specified in Title X of the PPACA, into the corresponding provisions of Titles I through VII and
Title IX. For example, the savings shown for section 3403 (Independent Payment Advisory Board) represent the
impact of this provision from the original bill as amended by Senate managers’ amendment section 10320.
Similarly, any further amendments introduced by the Reconeiliation Act and managers’ amendments to the
Reconciliation Act have also been included with the corresponding title of the PPACA. For example, the costs
under section 1101 of the Reconciliation Act, to close the Part D coverage gap or “donut hole,” are included with the
Part D provisions of PPACA, as are the costs of slowing the growth in the enrollee out-of-pocket cost threshold, as
added by the managers’ amendments to the Reconciliation Act.
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The Reconciliation Act amendments introduced a new 3.8-percent “unearned income Medicare
contribution” on income from interest, dividends, annuities, and other non-earnings sources for
individual taxpayers with incomes above $200,000 and couples filing joint returns with incomes
above $250,000. Despite the title of this tax, this provision is unrelated to Medicare; in
particular, the revenues generated by the tax on unearned income are not allocated to the
Medicare trust funds (and thus are not shown in table 3).

Conversely, the revenues from fees on manufacturers and importers of brand-name prescription
drugs under section 9008 of the PPACA are earmarked for the Part B account in the Medicare
Supplementary Medical Insurance trust fund. From the standpoint of the Federal Budget, these
amounts are new receipts and serve to reduce the Budget deficit. From a trust fund perspective,
however, the situation is more complicated. No changes were made in the existing statutory
provisions for Part B beneficiary premiums and general revenue matching amounts, which by
law are set each year at a level adequate to finance Part B expenditures. With no change to the
existing financing, the additional revenues under section 9008 would result in an excessive level
of financing for Part B and an unnecessary accumulation of account assets. It would be
reasonable to establish a negative “premium margin” to maintain Part B assets at an appropriate
contingency level, which would reduce beneficiary premium rates and matching general
revenues by an amount equal to the new revenues from prescription drug fees. The estimated
savings amounts shown in table 3 for section 9008 represent the net Budget impact (additional
fee receipts less the reduction in beneficiary premiums). In practice, there would be no net
impact on the operations of the Part B trust fund account.

Based on the estimated savings for Part A of Medicare, the assets of the Hospital Insurance trust
fund would be exhausted in 2029 compared to 2017 under the prior law—an extension of

12 years. The combination of lower Part A costs and higher tax revenues results in a lower
Federal deficit based on budget accounting rules. However, trust fund accounting considers the
same lower expenditures and additional revenues as extending the exhaustion date of the HI trust
fund. In practice, the improved HI financing cannot be simultaneously used to finance other
Federal outlays (such as the coverage expansions) and to extend the trust fund, despite the
appearance of this result from the respective accounting conventions.

It is important to note that the estimated savings shown in this memorandum for one category of
Medicare provisions may be unrealistic. The PPACA introduces permanent annual productivity
adjustments to price updates for most providers (such as hospitals, skilled nursing facilities, and
home health agencies), using a 10-year moving average of economy-wide private, non-farm
productivity gains. While such payment update reductions will create a strong incentive for
providers to maximize efficiency, it is doubtful that many will be able to improve their own
productivity to the degree achieved by the economy at large.7 Over time, a sustained reduction
in payment updates, based on productivity expectations that are difficult to attain, would cause
Medicare payment rates to grow more slowly than, and in a way that was unrelated to, the

7 The provision of most health services tends to be very labor-intensive. Economy-wide productivity gains reflect
relatively modest improvements in the service sector together with much larger improvements in manufacturing,
Except in the case of physician services, we are not aware of any empirical evidence demonstrating the medical
community’s ability to achieve productivity improvements equal to those of the overall economy. The Office of the
Actuary’s most recent analysis of hospital productivity highlights the difficulties in measurement but suggests that
such productivity has been small or negligible during 1981 to 2005.

(See http://www.cms.hhs.gov/HealthCareFinancingReview/downloads/07-08 Winterpg49.pdf.)
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providers’ costs of furnishing services to beneficiaries. Thus, providers for whom Medicare
constitutes a substantive portion of their business could find it difficult to remain profitable and,
absent legislative intervention, might end their participation in the program (possibly
jeopardizing access to care for beneficiaries). Simulations by the Office of the Actuary suggest
that roughly 15 percent of Part A providers would become unprofitable within the 10-year
projection period as a result of the productivity adjustments.® Although this policy could be
monitored over time to avoid such an outcome, changes would likely result in smaller actual
savings than shown here for these provisions.

A related concern is posed by the requirements that will be placed on the Independent Payment
Advisory Board. The Board will be charged with recommending changes to certain Medicare
payment categories in an effort to prevent per-beneficiary Medicare costs from increasing faster
than the average of the CPI and the CPI-medical for “implementation years™ 2015 through
2019.° The Secretary of HHS is required to implement the Board’s recommendations unless the
statutory process is overridden by new legislation.

Average Medicare costs per beneficiary usually increase over time as a function of (i) medical-
specific price growth, (ii) more utilization of services by beneficiaries, and (iii) greater
“intensity” or average complexity of these services. In general, limiting cost growth to a level
below medical price inflation alone would represent an exceedingly difficult challenge. Actual
Medicare cost growth per beneficiary was below the target level in only 4 of the last 25 years,
with 3 of those years immediately following the Balanced Budget Act of 1997; the impact of the
BBA prompted Congress to pass legislation in 1999 and 2000 moderating many of the BBA
provisions. As an additional comparison, during the last 25 years the average increase in the
target growth rate has been 0.33 percent per year below the average increase in nominal GDP per
capita~—which is approximately the target level for the physician sustainable growth rate (SGR)
payment system. Congress has overridden the SGR-based payment reductions for each of the
last 7 years (and, to date, for the first 5 months of 2010).

The Board’s efforts would be further complicated by provisions that prohibit increases in cost-
sharing requirements and that exempt certain categories of Medicare expenditures from
consideration. We have estimated the savings for section 3403 under the assumption that the
provision will be implemented as specified; in particular, we have not assumed that Congress
would pass subsequent legislation to prevent implementation of the Board’s recommendations.
Although the savings from the other Medicare provisions in the PPACA are quite substantial,
they would not be sufficient to meet the growth rate targets specified in conjunction with the
Advisory Board. We estimate that meeting the growth rate targets in 2015-2019 would require
changes that would reduce Medicare growth rates by another 0.3 percent per year, on average, in
addition to the impacts of the productivity adjustments, MA and DSH reductions, and other
provisions in the PPACA.

¥ The simulations were based on actual fiscal year 2007 Medicare and total facility margin distributions for
hospitals, skilled nursing facilities, and home health agencies. Provider revenues and expenditures were projected
using representative growth rates and the Office of the Actuary’s best estimates of achievable productivity gains for
each provider type, and holding all other factors constant. A sensitivity analysis suggested that the conclusions
drawn from the simulations would not change significantly under different provider behavior assumptions.

® Maximum growth rate reductions of 0.5, 1.0, and 1.25 percentage points would apply to 2015, 2016, and 2017,
respectively, and the maximum would be 1.5 percentage points thereafter. After implementation year 2019, the
target growth amount would be based on the increase in per capita GDP plus ! percentage point.
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After 2019, further Advisory Board recommendations for growth rate reductions would generally
not be required. The other Medicare savings provisions, if permitted to continue, would )
normally reduce expenditure growth rates to slightly below the post-2019 target level based on
per capita GDP growth plus 1 percent. Even if Medicare growth rates exceeded the targets,
recommendations might not be required if the projected Medicare growth rate were less than that
for overall national health expenditures on a per capita basis—as would tend to be the case,
given the continuing Medicare savings. (This exemption from the requirement to make
recommendations could not be applied in 2 successive years.) Although the Advisory Board
process would have no impact after 2019 based on the specific assumptions underlying these
estimates, it would still serve as a brake during any periods of unusually rapid spending growth.

Under the prior law, Medicare Advantage payment benchmarks were generally in the range of
100 to 140 percent of fee-for-service costs. Section 1102 of reconciliation amendments sets the
2011 MA benchmarks equal to the benchmarks for 2010 and specifies that, ultimately, the
benchmarks will equal a percentage (95, 100, 107.5, or 115 percent) of the fee-for-service rate in
each county. During a transition period, the benchmarks will be based on a blend of the prior
ratebook approach and the ultimate percentages. The phase-in schedule for the new benchmarks
will occur over 2 to 6 years, with the longer transitions for counties with the larger benchmark
decreases under the new method.

The PPACA, as amended, also introduces MA bonuses and rebate levels that are tied to the
plans’ quality ratings. Beginning in 2012, benchmarks will be increased for plans that receive a
4-star or higher rating on a 5-star quality rating system. The bonuses will be 1.5 percent in 2012,
3.0 percent in 2013, and 5.0 percent in 2014 and later. An additional county bonus, which is
equal to the plan bonus, will be provided on behalf of beneficiaries residing in specified counties.
The percentage of the “benchmark minus bid” savings provided as a rebate, which historically
has been 75 percent, will also be tied to a plan’s quality rating. In 2014, when the provision is
fully phased in, the rebate share will be 50 percent for plans with a quality rating of less than

3.5 stars; 65 percent for a quality rating of 3.5 to 4.49; and 70 percent for a quality rating of 4.5
or greater.

The new prov1s1ons will generally reduce MA rebates to plans and thereby result in less generous
benefit packages ‘We estimate that in 2017, when the MA provisions will be fully phased in,
enrollment in MA plans will be lower by about 50 percent (from its prOJected level of

14.8 million under the prior law to 7.4 million under the new law).

Medicaid/CHIP

The estimated Federal financial effects of the Medicaid and CHIP provisions in the PPACA are
shown in table 4, attached. As noted earlier, the costs associated with the expansion of Medicaid
eligibility to individuals and families with incomes below 133 percent of the FPL and to children
previously in foster care are included with the national coverage provisions shown in table 1.
The additional funding for the CHIP program is also included in table 1 with the other coverage
provisions.

1% MA plans use rebate revenues to reduce Medicare coinsurance requirements, add extra benefits such as vision or
dental care, and/or reduce enrollee premiums for Part B or Part D of Medicare. The new law also requires
adjustments to offset the impact of excess “coding intensity” in determining plan risk scores. These adjustments
would prevent increases in future payments to MA plans as a result of such coding.
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The total net Federal cost of the other Medicaid and CHIP provisions is estimated to be

$28 billion in fiscal years 2010-2019 and reflects numerous cost increases and decreases under
the individual provisions. Those with significant Federal savings include various provisions
increasing the level of Medicaid prescription drug rebates ($24 billion) and reductions in
Medicaid DSH expenditures ($14 billion). Interactions between the different sections of the
legislation, such as the lower Medicare Part B premiums under the PPACA, contribute an
additional $9 billion in reduced Medicaid outlays.

The key provisions that would increase Federal Medicaid and CHIP costs are the Medicaid
“Community First Choice Option” and other changes to encourage home and community-based
services ($29 billion), higher Federal matching rates for States with existing childless-adult
coverage expansions ($24 billion), a temporary increase in payments to primary care physicians
($11 billion), and increased payments to the territories ($7 billion). (The net impact of the
Medicaid and CHIP provisions on State Medicaid costs is a reduction totaling $33 billion through
fiscal year 2019. These savings result in part because certain of the provisions reallocate costs
from States to the Federal government.)

Impact of Provisions on the Rate of Growth in Health Care Costs

The PPACA includes a number of provisions that are intended, in part, to help control health care
costs and to change the overall trend in health spending growth. Many of these are specific to the
Medicare program, and their estimated financial effects are shown in table 3. While some of the
Medicare provisions would have a largely one-time impact on the Jeve! of expenditures (for

- example, the reduction in MA benchmarks), others would have an effect on expenditure growth
rates. Examples of the latter include the productivity adjustments to Medicare payment updates
for most categories of providers, which would reduce overall Medicare cost growth by roughly
0.6 to 0.7 percent per year, and the Independent Payment Advisory Board process, which would
further reduce Medicare growth rates during 2015-2019 by about 0.3 percent per year. As
discussed previously, however, the growth rate reductions from productivity adjustments are
unlikely to be sustainable on a permanent annual basis, and meeting the CPI-based target growth
rates prior to 2020 will be very challenging as well,

The Independent Payment Advisory Board will also be required to periodically submit
recommendations to Congress and the President regarding methods of slowing the growth of non-
Federal health care programs. In many cases, Federal or State legislation would need to be
enacted to implement these recommendations. In other cases, they could be adopted voluntarily
by private health insurance plans or by health providers or introduced administratively by
govermnment entities. Because the nature of these broader recommendations is not known and
there is no mandate to adopt them, we have not estimated an explicit impact on health care
spending growth.

Another provision that would tend to moderate health care cost growth rates is the excise tax on
high-cost employer-sponsored health insurance coverage (section 9001), which is described in
more detail in the section of this memorandum on national health expenditures. In reaction to
the tax, which would take effect in 2018, many employers would reduce the scope of their health
benefits. The resulting reductions in covered services and/or increases in employee cost-sharing
requirements would induce workers to use fewer services. Because plan benefit values will
_generally increase faster than the threshold amounts for defining high-cost plans (which, after
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2019, are indexed by the CPI), additional plans would become subject to the excise tax over
time, prompting many of those employers to scale back coverage. This continuing cycle would
have a moderate impact on the overall growth of expenditures for employer-sponsored insurance.
It should be noted, however, that an estimated 12 percent of insured workers in 2019 would be in
employer plans with benefit values in excess of the thresholds (before changes to reduce
benefits) and that this percentage would increase rapidly thereafter. The effect of the excise tax
on reducing health care cost growth would depend on its ongoing application to an expanding
share of employer plans and on an increasing scope of benefit reductions for affected plans.
Since this provision is characterized as affecting high-cost employer plans, its broader and
deeper impact could become an issue.

Certain other provisions of the PPACA are also intended to help control health care costs more
generally, through promotion of comparative effectiveness research, greater use of prevention
and wellness measures, administrative simplification, and augmented fraud and abuse
enforcement. For fiscal years 2010 through 2019, we estimate a relatively small reduction in
non-Medicare Federal health care expenditures of $2 billion for these provisions, all of which is
associated with comparative effectiveness research.

Comparative Effectiveness Research

We reviewed literature and consulted experts to determine the potential cost savings that could
be derived from comparative effectiveness research (CER). We found that the magnitude of
potential savings varies widely depending upon the scope and influence of comparative
effectiveness efforts. Small savings could be achieved through the wide availability of non-
binding research, while substantial savings could be generated by a comparative effectiveness
board with authority over payment and coverage policies.

Our interpretation of the CER provisions in the PPACA, which allow the Secretary of HHS to
use evidence and findings from CER within defined limits in making coverage determinations
under Medicare, is consistent with a low level of influence, translating into an estimated total
reduction in national health expenditures of $8 billion for calendar years 2010 through 2019, and
Federal savings of about $4 billion for fiscal years 2010 through 2019 (including Medicare). We
anticipate that such savings would develop gradually, as changes in provider practice and culture
evolved over time. Expert input on this subject suggests that the full impact of comparative
effectiveness research, together with dissemination and application of its results, would take
many years to develop.

Other Provisions

We show a negligible financial impact over the next 10 years for the other provisions intended to
help control future health care cost growth. There is no consensus in the available literature or
among experts that prevention and wellness efforts result in lower costs. Several prominent
studies conclude that such provisions—while improving the quality of individuals® lives in
important ways—generally increase costs overall. For example, while it is possible that savings
can be achieved for many people by diagnosing diseases in early stages and promoting lifestyle
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and behavioral changes that reduce the risk for serious and costly illnesses, additional costs are
incurred as a result of increased screenings, preventive care, and extended years of life."!

Regarding the general fraud and abuse and administrative simplification provisions (that is,
excluding the Medicare and Medicaid provisions), we find that the language is not sufficiently
specific to provide estimates. ‘

CLASS Program

Title VIII of the health reform act.establishes a new, voluntary, Federal insurance program
providing a cash benefit if a participant is unable to perform at least two or three activities of
daily living or has substantial cognitive impairment. The program will be financed by
participant premiums, with no Federal subsidy. Participants will have to meet certain modest
work requirements during a 5-year vesting period before becoming eligible for benefits. Benefits
are intended to be used to help purchase community living assistance services and supports
(CLASS) that would help qualifying beneficiaries maintain their personal and financial
independence and continue living in the community. Benefits can also be used to help cover the
cost of institutional long-term care.

As shown in the table on page 2, we estimate a net Federal savings for the CLASS program of
$38 billion during the first 9 years of operations—the first 5 of which are prior to the commence-
ment of benefit payments. After 2015, as benefits are paid, the net savings from this program
will decline; in 20235 and later, Projccted benefits exceed premium revenues, resulting in a net
Federal cost in the longer term.'?

We estimate that roughly 2.8 million persons will participate in the program by the third year.
This level represents about 2 percent of potential participants, compared to a participation rate of
4 percent for private long-term care insurance offered through employers. Factors affecting
participation in CLASS include the program’s voluntary nature, the lack of a Federal subsidy, a
minimal premium for students and individuals with incomes under 100 percent of the FPL
(initially $5 per month), a relatively high premium for all other participants as a result of adverse
selection and the effect of subsidizing participants paying the $5 premium, 2 new and unfamiliar -
benefit, and the availability of lower-priced private long-term care insurance for many.

Compounding this situation will be the probable participation of a significant number of
individuals who already meet the functional limitation requirements to qualify for benefits. In
the sixth year of the program (2016), these participants would begin to receive benefits, along
with others who had developed such limitations in the interim. We estimate that an initial

! Title IV in the PPACA creates a Prevention and Public Health Fund and authorizes the appropriation of
$15 billion for these purposes. We consider these expenditures to be primarily administrative in nature and thus
have not included them as program costs in this memorandum,
'2 The CLASS program is intended to be financed on a long-range, 75-year basis through participant premiums that
would fully fund benefits and adminisirative expenses. If this goal can be achieved, despite anticipated serious
adverse selection problems (described subsequently), then annual expenditures would be met through a combination
of premium income and interest earnings on the assets of the CLASS trust fund. The Federal Budget impact would
be the net difference between premium receipts and program outlays. Thus, the trust fund would be adequately
financed in this scenario, but the Federal Budget would have a net savings each year prior to 2025 and a net cost
each year thereafter.
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average premium level of about $240 per month would be required to adequately fund CLLASS
program costs for this level of enrollment, adverse selection, and premium inadequacy for
students and low-income participants. (Except for those paying the $5 premium, individuals
enrolling in a given year will pay a constant premium amount throughout their participation,
unless trust fund deficits necessitate a premium increase. Premiums will vary by age at
enrollment and by year of enrollment.)

In general, voluntary, unsubsidized, and non-underwritten insurance programs such as CLASS
face a significant risk of failure as a result of adverse selection by participants. Individuals with
health problems or who anticipate a greater risk of functional limitation would be more likely to
participate than those in better-than-average health. Setting the premium at a rate sufficient to
cover the costs for such a group further discourages persons in better health from participating,
thereby leading to additional premium increases. This effect has been termed the “classic
assessment spiral” or “insurance death spiral.” The problem of adverse selection is intensified
by requiring participants to subsidize the $5 premiums for students and low-income enrollees.
Although Title VIII includes modest work requirements in licu of underwriting and specifies that
the program is to be “actuarially sound” and based on “an actuarial analysis of the 75-year costs
of the program that ensures solvency throughout such 75-year period,” there is a very serious risk
that the problem of adverse selection will make the CLASS program unsustainable.'

Immediate Insurance Reforms

A number of provisions in the PPACA have an immediate effect on insurance coverage. Most of
these provisions, however, do not have a direct impact on Federal expenditures. (A discussion of
their impact on national health expenditures is included in the following section of this
memorandum.) Section 1101 of the PPACA authorizes the expenditure of up to $5 billion in
support of a temporary national insurance pool for high-risk individuals without other health
insurance. Section 1102 requires the Secretary of HHS to establish a Federal reinsurance
program in 2010-2013 for early retirees and their families in employer-sponsored health plans.
Participation by employers is optional, and the law authorizes up to $5 billion in Federal
financing for the reinsurance costs. No other financing is provided, and reinsurance claims
would be paid only as long as the authorized amount lasts. We estimate that the full amount of
the authorizations for sections 1101 and 1102 would be expended during the first 1 to 3 calendar
years of operation.

National Health Expenditure Impacts

The estimated effects of the PPACA on overall national health expenditures (NHE) are shown in
table 5. In aggregate, we estimate that for calendar years 2010 through 2019, NHE would
increase by $311 billion, or 0.9 percent, over the updated baseline projection that was released on
June 29, 2009." Year by year, the relative increases are largest in 2016, when the coverage
expansions would be fully phased in (2.0 percent), and gradually decline thereafter to 1.0 percent

'* An analysis of the potential adverse selection problems for the CLASS program was performed by a nonpartisan,
joint workgroup of the American Academy of Actuaries and the Society of Actuaries. Their report was issued on
July 22, 2009 and is available at http://www.actuary.org/pdf/health/class july09.pdf .

!4 R. Foster and S. Heffler, “Updated and Extended National Health Expenditure Projections, 2010-2019.”
Memorandum dated June 29, 2009. Available online at http://www.cms.hhs.gov/NationalHealthExpendData/

Downloads/NHE_Extended Projections.pdf.
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in 2019, as the effects of the Medicare market basket reductions compound and as the excise tax
on high-cost employer health plans becomes effective. The NHE share of GDP is projected to be
21.0 percent in 2019, compared to 20.8 percent under prior law.

The increase in total NHE 1is estimated to occur primarily as a net result of the substantial
expansions in coverage under the PPACA, together with the expenditure reductions for Medicare.
Numerous studies have demonstrated that individuals and families with health insurance use more
health services than otherwise-similar persons without insurance. Under the health reform
legislation, as noted above, an estimated 34 million currently uninsured people would gain
comprehensive coverage through the health insurance Exchanges, their employers, or Medicaid.
The availability of coverage would typically result in a fairly substantial increase in the utilization
of health care services, with a corresponding impact on total health expenditures. These higher
costs would be partially offset by the sizable discounts imposed on providers by State Medicaid
payment rules and by the significant discounts negotiated by private health insurance plans. We
estimate that the net effect of the utilization increases and price reductions arising from the
coverage provisions of the PPACA would increase NHE in 2019 by about 3.4 percent.

The PPACA will also affect aggregate NHE through the Medicare savings provisions. We
estimate that these impacts would reduce NHE by roughly 2.4 percent in 2019, assuming that the
productivity adjustments to Medicare payment updates and the impacts of the Independent
Payment Advisory Board can be sustained through this period. The legislation would have only
a slight impact on the utilization of health care services by Medicare beneficiaries (subject to the
caveat mentioned previously regarding possible access issues under the provision to permanently
reduce annual provider payment updates by economy-wide productivity gains). Medicaid
outlays for health care would increase under some provisions and decrease under others;
excluding the coverage expansion, the overall higher level of such costs would lower total

U.S. health expenditures in 2019 by about 0.1 percent.

The immediate insurance reforms in Title I will affect national health expenditures as well,
although by relatively small amounts. We estimate that the creation of a national high-risk
insurance pool will result in roughly 375,000 people gaining coverage in 2010, increasing
national health spending by $4 billion. By 2011 and 2012 the initial $5 billion in Federal
funding for this program would be exhausted, resulting in substantial premium increases to
sustain the program; we anticipate that such increases would limit further participation. An
estimated 2.7 million retirees and dependents would be affected by the Federal reinsurance
program for early retirees with employer-sponsored insurance. Although the reinsurance
program would increase Federal costs by the allotted $5 billion, we estimate that the impact on
total national health expenditures would be negligible.

Beginning in 2010, qualified child dependents below age 26 who are uninsured will be allowed
to enroll under dependent coverage. An estimated 485,000 dependent children will gain
insurance coverage through their parents’ private group health plans, increasing national health
spending by $0.9 billion. These impacts are expected to persist through 2013. Additionally,
because this provision would not expire when the Medicaid expansion, individual mandate, and
Exchanges start in 2014, we anticipate that these individuals would continue to remain covered
as dependents even though they may be newly eligible for other coverage. Finally, we did not
estimate NHE coverage or cost impacts for the other immediate reform provisions, such as
prohibiting limitations on pre-existing conditions or elimination of lifetime aggregate benefit
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limits. We believe that each of these provisions would have only a relatively minor upward
impact on national health spending.

Section 9001 of the PPACA places an excise tax on employer-sponsored health insurance
coverage with a benefit value above specified levels (generally $10,200 for individuals and
$27,500 for families in 2018, adjusted in 2019 by growth in the CPI plus 1 percentage point and
by growth in the CPI thereafter).!” The tax is 40 percent of the excess benefit value above these
thresholds. We estimate that, in aggregate, affected employers will reduce their benefit packages
in such a way as to eliminate about three-quarters of the excess benefit value. The resulting
higher cost-sharing requirements for employees would have an initial impact on the overall level
of health expenditures, reducing total NHE by an estimated 0.1 percent in 2019. Moreover,
because health care costs will generally increase faster than the CPI, we anticipate additional,
incremental benefit coverage reductions in future years to prevent an increase in the share of
employer coverage subject to the excise tax. These further adjustments would contribute to a
small reduction in the growth in total health care costs (but an increase in out-of-pocket costs) for
affected employees in 2019 and later.'® As mentioned earlier, the proportion of workers
experiencing reductions in their employer-sponsored health coverage as a result of the excise tax
is estimated to increase rapidly after 2019.

The health reform legislation, as enacted, imposes collective annual fees on manufacturers and
importers of brand-name prescription drugs and on health insurance plans. In addition, the
PPACA establishes an excise tax on non-personal-use retail sales by manufacturers and
importers of medical devices. For manufacturers and importers of brand-name prescription
drugs, the fee is $2.5 billion in 2011, increasing to a maximum of $4.1 billion by 2018, and then
is set at $2.8 billion per year in 2019 and beyond."” For insurers, the annual fee is set at

$8.0 billion starting in 2014 and rises to $14.3 billion by 2018; thereafter, the fee increases by the
rate of premium growth. In each case, the total annual fee amount would be assessed on the
specified industry as a whole; the share of the fee payable by any given firm in that industry
would be determined based on sales (for manufacturers and importers of drugs) and on net
premiums (in the case of insurers), with some limited exemptions. The excise tax on medical
device sales is effective in 2011 and is set at 2.3 percent of first sales in each year. We anticipate
that these fees and the excise tax would generally be passed through to health consumers in the
form of higher drug and device prices and higher insurance premiums, with an associated
increase in overall national health expenditures ranging from $2.1 billion in 2011 to $18.2 billion
in 2018 and $17.8 billion in 2019.

Although, compared to prior law, the Jevel of total national health expenditures is estimated to be
higher through 2019 under the PPACA, two particular provisions of the legislation would help
reduce NHE growth rates after 2016. Specifically, the productivity adjustments to most
Medicare payment updates would reduce NHE growth by about 0.10 to 0.15 percent per year. In
addition, the excise tax on high-cost employer health plans (with benefit thresholds indexed by
the CPI plus 1 percent for 2019 and by the CPI thereafter) would exert a further decrease in NHE

"% Higher thresholds apply in the case of qualified retirees and individuals in high-risk oceupations. Additionally, 2
higher threshold applies for employers with ahove-average proportions of older and/or female workers.
16 We have not included the excise taxes under this provision in the estimated financial effects of the PPACA shown
in this memorandum. Similarly, the indirect impacts on Federal income taxes and social insurance payroll taxes are
not shown.
'7 These fees are allocated to the Part B account of the Medicare Supplementary Medical Insurance trust fund.
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growth rates of an estimated 0.05 percent in 2019 and slightly more than that for some years
after. Although these growth rate differentials are not large, over time they would have a
noticeable downward effect on the level of national health expenditures. Such an outcome,
however, would depend critically on the sustainability of both provisions. As discussed
previously, the Medicare productivity adjustments could become unsustainable even within the
next 10 years, and over time the reductions in the scope of employer-sponsored health insurance
could also become an issue. For these reasons, the estimated reductions in NHE growth rates
after 2016 may not be fully achievable.

Underlying the overall moderate effects of the PPACA on NHE will be various changes by
payer. Based on the net impact of (i) the substantial coverage expansions, (ii) the significant
cost-sharing subsidies for low-to-middle-income persons, (iii) the maximum out-of-pocket
limitations associated with the qualified health benefit, and (iv) the increases in workers’ cost-
sharing obligations in plans affected by the excise tax on high-cost employer-sponsored health
insurance coverage, we estimate that overall out-of-pocket spending would be reduced
significantly by the PPACA (a net total decline of $237 billion in calendar years 2010-2019).

Public spending would increase under the PPACA as a result of the expansion of the Medicaid
program and additional CHIP funding but would be reduced by the net Medicare savings from
the legislation. Private expenditures would decrease somewhat because of the net reduction in
the number of persons with employer-sponsored health insurance and the reduced benefits for
plans affected by the excise tax on high-cost employer coverage. The sizable growth in health
insurance coverage through Exchange plans would also affect NHE amounts by payer. Prior to
the PPACA, public expenditures (principally Medicare and Medicaid) were estimated to
represent 52 percent of total NHE in 2019. Under the PPACA, the public share would be
roughly 51 percent if health expenditures by Exchange plans are classified as private spending.'®

- Caveats and Limitations of Estimates

The Federal costs and savings, changes in health insurance coverage, and effects on total national
health expenditures presented in this memorandum represent the Office of the Actuary’s best
estimates for the PPACA. Although we believe that these estimates are reasonable and fairly
portray the likely future effects of this comprehensive package of health care reforms, they are

'8 The allocation of NHE by payer is based on the entity that is responsible for establishing the coverage and benefit

provisions and that has the primary responsibility to ensure that payment is made for health care services.

{Auxiliary analyses of NHE by sponsor are also prepared, based on the financing of health expenditures in the U.S.)

Because all Exchange plans will be private plans, under the traditional NHE classification approach these

expenditures would be considered private health insurance spending. However, the classification of health

expenditures made by Exchange plans is complicated by three factors:

(i) The Exchanges will be government entities, with a role in setting minimum benefit standards, but they will not

directly provide health insurance coverage. The same situation applies to the multi-State Exchange plans
arranged by the Office of Personnel Management,

(ii) The Federal government, through the refundable tax credits and cost-sharing reductions, will subsidize a
significant portion of Exchange plan premiums and cost-sharing liabilities.
(iii) The premium subsidies will vary between zero and 100 percent from one person to another, and the cost-sharing
subsidies from zero to 80 percent on an insurance-value basis.
A more precise determination of the appropriate classification of the Exchange plan expenditures based on national
health expenditure accounting principles will be conducted in the future.
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subject to much greater uncertainty than normal. The following caveats should be noted, and the
estimates should be interpreted cautiously in view of their limitations.

+ These financial and coverage impacts are based on the provisions of the PPACA as enacted on
March 23, 2010 and amended on March 30 by the Health Care and Education Reconciliation
Actof 2010.

* Many of the provisions, particularly the coverage expansions, are unprecedented or have been
implemented only on a smaller scale (for example, at the State level). Consequently, little
historical experience is available with which to estimate the potential impacts.

* The behavioral responses to changes introduced by national health reform legislation are
impossible to predict with certainty. In particular, the responses of individuals, employers,
insurance companies, and Exchange administrators to the new coverage mandates, Exchange
options, and insurance reforms could differ significantly from the assumptions underlying the
estimates presented here.

* The nominal dollar amounts of costs and savings under national health reform are sensitive to
the assumed trajectory of future health cost trends. Relative measures, such as the cost as a
percentage of GDP, are less sensitive.

* Due to the very substantial challenges inherent in modeling national health reform legislation,
our estimates will vary from those of other experts and agencies. Differences in results from
one estimating entity to another may tend to cause confusion among policy makers. These
differences, however, provide a useful reminder that all such estimates are uncertain and that
actual future impacts could differ significantly from the estimates of any given organization.
Indeed, the future costs and coverage effects could lie outside of the range of estimates
provided by the various estimators.

+ The existing number of uninsured persons in the U.S. is difficult to measure, and the number
of uninsured persons who are undocumented aliens is considerably more uncertain. Medicaid
coverage and Exchange premium subsidies under the PPACA are not available to undocu-
mented aliens. As a result of these measurement difficulties, the actual costs under the
PPACA and the reduction in the number of uninsured persons may be somewhat higher or
lower than estimated in this memorandum.

+ Certain Federal costs and savings were not included in our estimates if (i) a provision would
have no, or only a minor, impact; (ii) the legislative language did not provide sufficient detail
with which to estimate a provision’s impact; or (iii) the estimates are outside of the scope of
the Office of the Actuary’s expertise and will be prepared by other agencies. In particular, we
did not include any Federal savings pertaining to the excise tax on high-cost employer-
sponsored health insurance coverage, the fees on insurance plans, the excise tax on devices,
and other non-Medicare revenue provisions of the PPACA, as those estimates are provided by
the Department of the Treasury. (In contrast, the impacts of these provisions on national
health expenditures are reflected.) Similarly, Federal administrative expenses associated with
the PPACA are not included here and will be estimated separately. The Congressional Budget
Office and the Joint Committee on Taxation have estimated that the total amount of Medicare
savings and additional excise tax and other revenues would somewhat more than offset the
cost of the national coverage provisions, resulting in an overall small reduction in the Federal
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deficit through 2019, and for the following 10 years as well, if all of the provisions continued
to be fully implemented.

In estimating the financial impacts of the PPACA, we assumed that the increased demand for
health care services could be met without market disruptions. In practice, supply constraints
might initially interfere with providing the services desired by the additional 34 million insured
persons. Price reactions—that is, providers successfully negotiating higher fees in response to
the greater demand—could result in higher total expenditures or in some of this demand being
unsatisfied. Alternatively, providers might tend to accept more patients who have private
insurance (with relatively attractive payment rates) and fewer Medicare or Medicaid patients,
exacerbating existing access problems for Medicaid enrollees. Either outcome (or a
combination of both) should be considered plausible and even probable initially.

The latter possibility is especially likely in the case of the substantially higher volume of
Medicaid services, for which provider payment rates are well below average. Therefore, it is
reasonable to expect that a significant portion of the increased demand for Medicaid would be
difficult toe meet, particularly over the first few years.

~ We have not attempted to model that impact or other plausible supply and price effects, such
as supplier entry and exit or cost-shifting towards private payers. A specific estimate of these
potential outcomes is impracticable at this time, given the uncertainty associated with both the
magnitude of these effects and the interrelationships among these market dynamics. We may
incorporate such factors in future estimates, should we determine that they can be estimated
with a reasonable degree of confidence. For now, we believe that consideration should be
given to the potential consequences of a significant increase in demand for health care
meeting a relatively fixed supply of health care providers and services.

As stated in the section on Medicare estimates, reductions in payment updates to health care
providers, based on economy-wide productivity gains, are unlikely to be sustainable on a
permanent annual basis. If these reductions were to prove unworkable within the 10-year
period 2010-2019 (as appears probable for significant numbers of hospitals, skilled nursing
facilities, and home health agencies), then the actual Medicare savings from these provisions
would be less than shown in this memorandum. Similarly, the further reductions in Medicare
growth rates mandated for 2015 through 2019 through the Independent Payment Advisory
Board may be difficult to achieve in practice.

In estimating the financial impact of the Medicaid eligibility expansion, we assumed that
existing and new Medicaid enrollees would be appropriately classified for FMAP purposes.

As discussed in the section on the CLASS program, we believe that there is a very serious risk
that the program, as currently specified, will not be sustainable because of adverse selection.

Conclusions

The national health care reform provisions in the Patient Protection and Affordable Care Act, as
amended, make far-reaching changes to the health sector, including mandated coverage for most
people, required payments by most employers not offering insurance, expanded eligibility for
Medicaid, Federal premium and cost-sharing subsidies for many individuals and families, a new
system of health benefits Exchanges for facilitating coverage, and a new Federal insurance
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program in support of long-term care. Additional provisions will reduce Medicare outlays, make
other Medicaid modifications, provide more funding for the CHIP program, add certain benefit
enhancements for these programs, and combat fraud and abuse. Federal revenues will be
increased through an excise tax on high-cost insurance plans; fees or excise taxes on drugs,
devices, and health plans; higher Hospital Insurance payroll taxes for high-income taxpayets; a
new tax on investment revenues and other unearned income; and other provisions.

The Office of the Actuary at CMS has estimated the effects of the non-tax provisions of the
PPACA on Federal outlays, overall national health expenditures, and health insurance coverage
in the U.S. Our estimates are based on available data sour¢es and what we believe are
reasonable assumptions regarding individual, employer, and health plan responses to the
legislation, together with analyses of the likely changes in the cost and use of health care
services. Qur primary estimates for the PPACA are as follows:

« The total Federal cost of the national insurance coverage provisions would be about
$828 billion during fiscal years 2010 through 2019.

* By 2019, an additional 34 million U.S. citizens and other legal residents would have health
insurance coverage meeting the essential-benefit requirements.

» Total net savings in 2010-2019 from Medicare provisions would offset about $575 billion of
the Federal costs for the national coverage provisions. The Medicaid and CHIP provisions,
excluding the expansion of Medicaid and increased CHIP funding, would raise costs by
$28 billion. Additional Federal revenues would further offset the coverage costs; however,
the Office of the Actuary does not have the expertise necessary to estimate all such impacts.
The Congressional Budget Office and the Joint Committee on Taxation have estimated an
overall reduction in the Federal Budget deficit through 2019 under the PPACA.

+ The new Community Living Assistance Services and Supports (CLASS) insurance program
would produce an estimated total net savings of $38 billion through fiscal year 2019, This
effect, however, is due to the initial 5-year period during which no benefits would be paid.
Over the longer term, expenditures would exceed premium receipts, and there is a very
serious risk that the program would become unsustainable as a result of adverse selection by
participants.

* Total national health expenditures in the U.S. during 2010-2019 would increase by about
0.9 percent. The additional demand for health services could be difficult to meet initially with
existing health provider resources and could lead to price increases, cost-shifting, and/or
changes in providers’ willingness to treat patients with low-reimbursement health coverage.

» The mandated reductions in Medicare payment updates for providers, the actions of the
Independent Payment Advisory Board, and the excise tax on high-cost employer-sponsored
health insurance would have a downward impact on future health care cost growth rates.
During 2010-2019, however, these effects would be outweighed by the increased costs
associated with the expansions of health insurance coverage. Also, the longer-term viability
of the Medicare update reductions is doubtful. Other provisions, such as comparative
effectiveness research, are estimated to have a relatlvely small effect on expenditure growth
rates.
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‘We hope that the information presented here will be of value to policy makers and administrators
as they endeavor to implement and monitor the health reform act.

QIMS.&-&,.—

Richard S. Foster, FSA, MAAA
Chief Actuary

Attachments: 5
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JOBS FOR AMERICA:
An Open Letter to the President of the United States,
the United States Congress, and the American People

Eighteen months ago, during the greatest economic crisis since the Great Depression, the business
community stood united with Congress and the President behind our shared goal of rescuing the
U.S. economy and putting Americans back to work. We suppotted programs to stabilize our financial
institutions, bolster key industries, and aid the unemployed.

Working together, we succeeded in stabilizing the economy and preventing another depression. But
once accomplished, the congressional leadership and the administration took their eyes off the ball. They
neglected America’s number one priority —creating the more than 20 million jobs we need over the next
10 years for those who lost their jobs, have left the job market; or:were cut-to part-time status—as well
as new entrants into our workforce. Instead of continuing their partnership with the busiriess community
and embracing proven ideas for job creation, they vilified industries while embarking on an ill-advised
course of government expansion, major tax increases, massive deficits, and job-destroying regulations.

This approach has failed to return our economy to a path of robust growth, which is a critical
prerequisite to significant private sector job-growth. In some cases, wrong policy choices are actually
eliminating good job opportunities for American workers. By straying from the proven principles of
American free enterprise, policymakers are needlessly prolonging the economic agony of the recession
for millions of Americans and their families.

Today, more than 16% of American workers are unemployed, underemployed, or have simply given
up looking for-a job. Consumer confidence remains low, housing prices are still depressed, the stock
market has trended downward; the global recovery is sputtering, and there are growing concerns about
the prospects of a double-dip recession.

Uncertainty is the enemy of growth, investment, and job creation. Through their legislative and
regulatory proposals—some passed, some pending, and others simply talked about—the congressional
majority and the administration have injected tremendous uncertainty into economic decision making
and business planning. This is why banks are reluctant to lend and why American corporations are sitting
on well over a trillion dollars. It is why America’s small businesses and entrepreneurs, the engines of
innovation and job creation, are starving for capital and are either struggling to survive or unable to expand.

In the process, we are-also eroding our competitive position globally, as other nations take steps
to cut taxes, reduce regulations, and restrain the appetites of government. Some are making serious
headway in efforts to upgrade the skills of their students and workers, while we have yet to make
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significant progress. For all these reasons, the known and unknown costs that come with expanding
operations and adding to payrolls in the United States are simply too high.

As the President has said repeatedly, and as evéry economist knows, prosperity and job growth come
from the private sector, riot from the government. Government’s role is to establish the right conditions
in which the private sector can do what it does best—foster economic growth, create innovative products
and services, generate wealth, and, in the process, prodiice expanded revenues to educate our children,
care for the sick and poor, and defend our nation.

Yet who in our government today recognizes that every bill —proposed, considered, or passed —is a
“jobs bill"? Government can either help the private sector create jobs or it can drive jobs away. No matter
how well intentioned or politically popular a proposed law or regulation appears, the question must
always be asked, What will the impact be on jobs?

We fear that this consideration is routinely ignored in the halls of our government today. American
workers and those who are struggling to keep them employed deserve better.

Fortunately, it is not too late to improve the economic environment, forestall another downturn, and
revive the job-creating capacity of our nation. We call upon policymakers of all parties and philosophies
to end the finger-pointing and work constructively with the job creators to reduce uncertainty, restore
confidence, and restart the recovery. It’s time for some different approaches to unlock frozen capital and
jolt our economy back to life.

Create a Growth and Jobs Tax Policy—Some $700 billion in tax increases-have already been
passed to pay for health care and other programs. Proposals in the capital markets, énergy, and climate
change arenas would raise hundreds of billions more. On topof all this, just six months from now,
Americans will be hit with the largest tax increase in history in precisely those areas that would have the
greatest negative impact on investment and jobs —individual tax rates, dividends and capital gains taxes,
the death tax, and the alternative minimum tax.

We understand that the political battle lines have long been drawn over which of the 2001 and 2003
tax cuts should be extended. Yet the “facts on the ground” must take precedence. Our precariously weak
economy—and especially our all-important small business sector—simply cannot sustain such massive
tax hikes at this time: We therefore urge Congress and the administration to immediately support at least
a temporary extension of all the tax relief passed in the prior decade. In one bold, swift move, this would
substantially boost investor, business, and consumer confidence and would infuse our economy with
fresh momentum.

Congress should also reduce the U.S. corporate tax rate, which is among the highest in the world,
and -address the fact that the United States.is the only major economy that double taxes overseas
earnings. Taking these steps would make our companies more competitive on the world stage and help
spur investment and job growth here at home.

Restore Fiscal Health—Meanwhile, spending is going through the roof and deficits right along
with it. On its current course, government debt will rise from nearly 41% of GDP in FY2008 to 63% in
FY2010 to 90% in FY2020. By crowding out available capital for business expansion and eventually
triggering increases in interest rates and inflation, rising deficits and debt add to uncertainty, inhibit
growth, and smother job creation.
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No one we know of has a full or easy answer to America’s debt crisis. The Chamber looks forward
to the report due later this'year from the National Commission on Fiscal Responsibility and Reform.
However, we already know that mandatory spending, especially in entitlements, is the primary culprit.
And the situation will only get worse as the population ages, Instead of expanding entitlements, as the
administration and Congress have been doing, we must modernize those programs without further delay.

We also know that without sustained economic growth, we can never restore our nation to fiscal
health. A growing economy produces more government revenues, which can substantially reduce the
deficit—if and only if these revenues are accompanied by serious spending restraint.

Still, our fiscal hole is so deep that we will also need to generate additional revenues. Our policy
challenge is to do so in ways that do not undermine economic growth or competitiveness. For example,
there are numerous oil, gas, and shale leases on our lands and off our shores that are currently inactive.
Some estimates show that they could generate as much as $1.7 trillion worth of royalties over the next
10-years, Tapping these reserves would create direct federal revenues and hundreds of thousands of jobs
while indirectly swelling the tax base and spurting economic development.

Furthermore, more than 80% of national forest lands are currently closed to timber harvesting.
Opening these lands would generate direct use fees as well as thousands of jobs and would add billions
of dollars to the tax base. Such initiatives must be undertaken with full and, where necessary, improved
environmental safeguards and sound resource management. Embarking on this path would create
growth, jobs, and tax revenues while boosting our nation’s energy security.

Expand Trade and Export-Driven Jobs—The President has said that millions of American jobs can
be created by doubling U.S. exports in five years, and we agree. We must now have an aggressive trade
-expansion agenda to make it happen. If Congress really cares about creating jobs, it will pass pending free
trade agreements with Colombia, Panama, and South Korea now. Failure to act quickly will cost Americans
many new job opportunities. But that’s not all. At least 380,000 existing jobs will be lost to our competitors
in the EU and Canada, which will soon implement free trade arrangemerits in these markets.

We should not stop there. American leadership is needed to revive the Doha Development Round,
which would expand the economy worldwide and open new markets to our exports. The President should
be given fast-track trade promotion authority, and he should use it vigorously to strike additional bilateral
and regional trade and investment deals that open foreign markets and boost U.S. exports and jobs.

America’s intellectual property must be better protected at home and abroad, and export control
rules should be immediately revised to allow our manufacturers to sell high-tech and other products to
customers that can already acquire them from our competitors.

Rebuild and Expand America’s Infrastructure—Millions of jobs, as well as our global
competitiveness and quality of life, depend on modernizing all forms of the American infrastructure,
including surface and air transportation, ports, inland waterways, water and power generation facilities,
and broadband capacity.

Much of this important work can be done with private investinent, but governments at all levels
must first remove the regulatory, legal, and financial roadblocks. If America’s transportation and water
infrastructure, for instance, was fully open to private investment, the $180 billion available today in
private capital could generate more than 1.5 million jobs over 10 years. Greater private investment
in broadband would also foster economic development and create jobs. To ensure that all Americans
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fully benefit from this tcchnology, federal policies should foster private sector investment in broadband v
infrastructure and minimize regulatory uncertainty. :

Incentives and legal surety for investment in clean coal technologies, carbon capture systems, and
massive expansion of nuclear power would also create hu ndreds of thousands of jobs at all skill levels
while helping address environmental challenges.

Congress must also quickly pass a multiyear federal surface transportation bill. According to the
U.S. Department of Transportation, each $1 billion in federal highway investment accompanied by the
required 20% state match supports nearly 35,000 jobs, with similar figures for public transportation
capital investment.

Ease the Regulatory Burden—There must be a recognition by the administration and Congress
that the regulatory burden they have imposed on the U.S. economy has reached a tipping point. Unless
the cumulative impact of existing regulations, newly mandated regulations, and proposed regulations is
seriously addressed, the economy will not create the jobs Americans need. We will lose even more jobs.
They will simply disappear or be sent offshore.

In recent months, the House passed a climate change bill that would create nearly-1,500 new regulations
and mandates and carry a price tag of well over a trillion dollars. The Senate is considering similar legislation.
The Environmental Protection Agency is moving forward with 29 major economic rules and 173 major policy
rules, an unprecedented level of regulatory action. The Labor Department is considering dozens of new,
restrictive workplace policies, while the newly appointed National Labor Relations Board is expected to make
sweeping changes governing every facet of union-management relations.

The soon-to-be-finalized financial regulatory reform legislation creates over 350 regulatory
rulemakings, 47 studies, and 74 reports—dwarfing anything in Sarbanes-Oxley. The massive health
care bill, with its unprecedented and confusing employer mandate and hundreds of billions of dollars
in business taxes, will require thousands of pages-of new regulations to be followed by individuals,
businesses, health care industry providers, and the states.

Uncertainty—You can find in these numbers a principal reason why businesses are so reluctant to
make investments and create jobs. Each time a new regulatory proposal is even floated in Washington,
investors in the potentially impacted industries close their wallets. Uncertainty forces them to do so.

These new regulatory burdens fall heavily on new and small businesses, but they hurt larger
companies too. And when larger companies are hurt, the small businesses that supply them, depend on
them for sales, and service their employees suffer even more.

Creating sufficient economic growth to put Americans back to work in good-paying jobs and
rewarding careers is the U.S. Chamber’s top. priority. The citizens of our country have repeatedly
said that it is their top priority as well. It is imperative that during these difficult times, business and
government leaders work with each other, not-against-each other. The American people expect us to find
common ground and get things done to grow this economy and create jobs.

The business community shares the view of most Americans that the current approaches are not
working. We are offering an achievable road map to greater economic growth and more jobs, and we don’t
care wlho gets the credit. We invite leaders in government and citizens across the nation to support it.

To learn more about the U.S. Chamber s jobs agenda, please go to www.uschamber.com/jobs.
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The U.S. Chamber of Commerce is the world’s largest business federation, representing
the interests of more than 3 million businesses of all sizes, sectors, and regions, as well as state
and local chambers and industry assoaatlons

More than 96 percent of the Chamber's members are small businesses with
100 or fewer employees, 70 percent of which have 10 or fewer employees. Yet, virtually all of
the nation's largest companies are also active members. We are particularly cognizant of the
problems of smaller businesses, as well as issues facing the business community at large.

Besides representing a cross-section of the American business community in terms of

- number of employees, the Chamber represents a wide management spectrum by type of business
and location. Each major classification of American business — manufacturing, retailing,
services, construction, wholesaling, and finance — is represented. Also, the Chamber has
substantial membership in all 50 states.

The Chamber's international reach is substantial as well. It believes that global
interdependence provides an opportunity, not a threat. In addition to the
U.S. Chamber of Commerce's 113 American Chambers of Commerce abroad, an increasing
number of members are engaged in the export and import of both goods and services and have
- ongoing investment activities. The Chamber favors strengthened international competitiveness
and opposes artificial U.S. and foreign barriers to international business.

Positions on national issues are developed by a cross-section of Chamber members
serving on committees, subcommittees, and task forces. More than 1,000 business people
participate in this process.
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“War on Western Jobs Hearing Overview”

Testimony of William L. Kovacs
Senior Vice President, Environment, Technology & Regulatory Affairs
U.S. Chamber of Commerce

July 13, 2010

Good morning, Members of the Senate and House Western Caucuses. | am
William L. Kovacs, Senior Vice President for Environment, Technology and
Regulatory Affairs for the U.S. Chamber of Commerce, the world’s largest
business federation, representing more than three million businesses and
organizations of every size, sector, and region. On behalf of the Chamber and its
members, | thank you for the opportunity to testify here today on the impact of
environmental regulations and permitting on the jobs and economy of the
western states. :

The Joint Senate and House Western Caucuses are attempting to cover an
enormous amount of substantive policy in a very short time period. That said, |
congratulate you for the undertaking, as it is estimated that as of 2007 there were
approximately 110,000 federal regulations®, and that number is growing at the
rate of 4,000 additional new regulations annually. As if that were not enough to
be concerned about, these regulations are supplemented by thousands more
guidance documents, administrative orders, and staff opinions. In addition,
many, if not most, of those regulations having a major economic or policy impact

- are litigated in the courts.

Altogether, this regulatory process is an amazingly complex undertaking, which if
unclear in its application can result in huge uncertainties, and that alone is
enough to stall private sector investment. Moreover, the regulatory process, in
particular the permitting aspect of the process, can have a major impact on job
creation or job destruction, depending upon whether a permit is approved or
denied.

! John D. Graham, Administrator of the Office of Information and Repulatory Affairs, testimony before the
Subcommittee on Energy Policy, Natural Resources, and Regulatory Affairs, U.S. House of Representatives (Nov.
17, 2004).
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To cut through this burdensome regulatory morass that all U.S. businesses must
address | will focus here on a few key concepts, and for each, in the spirit of
enshrining the concept that a picture is worth a thousand words, | will provide an
illustrative graphic. i

The massive volume and impact of environmental regulations—a few examples:

As a starting point for comparison, consider that in 1972, for every 1000 pages of
environmental regulations issued, there were 6000 pages of Internal Revenue Tax
regulations issued. By 1988 tax regulations and environmental regulations issued
were about equal in number, around 10,000 pages of text. By 2007 tax
regulations issued had grown to 13,000 pages; however, in that same year
environmental regulations had grown to 30,000 pages! Figure 1 below illustrates

the growth of environmental regulations.

" wWater
o Wasts W Safety
*Remediation  ®Other

Environmentai Law:

More Complicated than the Tax Code
{Pages in Code of Federal Regulations: Tax vs. Environmentat)
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These environmental regulations cover almost every aspect of production in the
U.S., ranging from permits needed to construct a facility, to facility operation, to
the management of waste or emissions, to the technology used in the facility, and
to facility shutdown.

Unfortunately, the amount of environmental regulation is growing at an alarming
rate. EPAin its most recent 309 page Semi-Annual Regulatory Agenda, published

4
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April 26 2010, listed 302 proposed rules and identified 29 rulemakings as having a
major economic impact and identified 173 rulemakings as ones that raise major
novel policy questions. Figure 2 below identifies the current rulemakings having a
major economic impact.. In comparison, these 29 major economic impact
rulemakings are about double the number identified as having a major economic
impact in EPA Semi-Annual Regulatory Agendas published in 2007 — 2008.

EPA “MAJOR” RULEMAKINGS ~ EFFECT ON ECONOMY OF $100 MILLION OR MORE

W Criteria and standards for cooling water intake structures

P National primary drinking water regulations: radon

P Effluent limitations guidelines and i for the oonstrudmn and development polm source category

P Standards for the management of coal by col electric power

P Revising undergrd. sirg. tank regs.—revisions to existing rgmnts. & addns. to lncorporate the provisions of EPAct
PQit pollution prevention; spill prevention, control, and cour rule reqt - di for milk
P Revisions to the spill prevention, control, and countermeasure (SPCC) rule

P Review of the NAAQS for carbon monaxide

»NESHAP for ared sources: Industrial, commercial and institutional boilers

P Implementing periodic monitoring in Federal and State operating permit programs

P Review of the NAAQS for particulate matter

P Transport rule {CAIR replacement rule}

»NESHAP for coal- and oil-fired electric utility steam generating units

»Control of greenhouse gas emissions from heavy-duty vehicles

PNESHAP for major source industrial, commercial and institutional boilers and process heaters
P»NESHAP: Portland cement notice of reconsideration

P Review of NSPS - Partiand cement

P Review of primary NAAQS for sulfur dioxide

P EPA/NHTSA joint rulemaking to establish light-duty greenhouse gas emission standards and CAFE standards
P Reconsideration of the 2008 ozone NAAQS

PNESHAP for reciprocating internal combustion engines — existing stationary spark ignition (gas-fired)
PReview of the sacondary NAAQS for oxides of nitrogen and oxides of sulfur

P Review of the NAAQS for ozone

PReview of the primary NAAQS for nitrogen dioxide

P Renewable fuels standard program

PNESHAP for recip ing intemal ion engines — pression ignitian

PLead: renovatian, repeir and painting program for public and commercial buildings

PLead: clearance and testing requi for the tion, repair and painting program

»Lead: 1t to the opt-out and recol ing provisions in the renovation, repair and painting program.

Even leaving aside EPA’s rulemakings aimed at regulating greenhouse gases, there
are many other rules that will have a staggering impact on the business
community and especially the west. For example, EPA is considering regulating
coal ash as a hazardous waste. This is highly problematic, for large amounts of
coal ash are used today as a recycled material—in the making of cement and
wallboard. If coal ash is determined to be hazardous, it would no longer be
recycled, and ash disposal costs for facilities using coal as a fuel source would
increase from around $10 a ton to $150 a ton or more. Consider what that will
mean given that as a result of EPA’s action there could be many tens of millions of
tons of coal ash in need of disposal as a hazardous waste!

? Approximately 130 million tons of coal ash are produced in the U.S. annually. If all the ash were treated as a
hazardous waste, at a disposal cost of $150 per ton, the aggregate disposal cost would'amount to about $20
billion.
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Another example of a rulemaking that will impact western states is EPA’s
proposed new National Ambient Air Quality Standard for ozone, which-was
published in the Federal Register on January 19, 2010. The proposed ozone
NAAQS is especially troublesome to the western states for.several reasons. First,
ozone standards are to be revised by EPA every five years. The last revision was
made in 2008 when the standard was lowered from 0.084 parts per million (ppm)
to 0.075 ppm.® Now, rather than waiting five years for the current regulations to
be implemented, EPA is proposing once again to lower and tighten a standard
that was adopted less than two years ago, to perhaps as low as 0.060 ppm.

If this proposal becomes final, at the lower end of the range now under
consideration, the tightened standard would nearly triple the number of non-
attainment counties across the U.S. EPA’s own information shows that 650 of the
675 currently monitored counties would violate the proposed 0.060 ppm
standard. Areas in non-attainment can lose highway funding and cannot bring in
a new business that needs an air permit unless the area reduces existing source
emissions by an amount equal to or greater than the emissions from the new
business. Figure 3 below indicates counties in the U.S. that will be impacted by
the EPA proposal, and many of the areas never before in non-attainment will be
in the west.

Counties With Monitors Violating Proposed Primary 8-hour Ground-level Ozone Standards

0.060 - 0.070 parts per million
{Basedon 2006 2008 Alr Qually Data)
EPA ignate arees ‘ut Bty g 2008 — 2010 data which ara expecied lo show mproved irqually,

W 535 counies viaale 0.070 ppm

W 7 scditonal counties violate 0.085 pom

fora totel o100

42 addilfonal countias violate 0.060 ppm
1650

for afotal of

Hates:
1. No monftared counfies oulside the continental 1.5, violate.
2.EPA i il i

® U.5. Environmental Protection Agency, “National Ambient Air Quality Standards for Ozone; Final Rule” Federal
Register 73{60), 16436-16514, March 27, 2008.
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Perhaps a more troubling aspect of the ozone issue is that much of the ozone that
triggers non-compliance in the west ultimately arises as a result of long-range
pollution transported from Asia. As stated by the National Research Council of
the National Academy of Science in its assessment of long-range transport of key
air pollutants to and from the U.S.:

Most [U.S. ozone NAAQS] violations are only a few ppb above the standard,
and thus the increase in baseline O; since the preindustrial era driven by global
pollution has contributed to these violations.*

Commenting in a February 10, 2010 article titled, “Asia-produced ozone making
its way to U.S.” McClatchy Newspapers’ Les Blumenthal wrote:®

A new study further bolsters concerns that pollution blowing across the Pacific
Ocean from China and other rapidly developing Asian nations may swamp
efforts to clean up the air in the Western United States and make it difficult for
states and cities to meet federal standards.

The U.S. Chamber has raised this concern with EPA several times, includingin a
petition asking that EPA use its authorities under the Clean Air Act to take into
account Asian pollutant emissions. Western states must not be driven into
noncompliance as a result of impacts arising from the long-range transport of
pollution originating outside the U.S.® Notwithstanding concerns raised by the
Chamber, EPA has so far failed to employ reasonable measures that take account
of such pollutant impacts. ‘ :

The economic impacts of facilities not being able to secure environmental
permits are huge.

As EPA moves this nation toward a “green” economy, one question that
frequently arises is what type of energy will be used if fossil fuel-based energy is
increasingly to be replaced. On this matter, the Chamber’s Emerging Technology

# National Research Council of the National Academy of Science, Global Saurces of Local Pollution: An Assessment
.of Long-Range Transport of Key Air Pollutants to and from the United States; p.-40, 2009; available at
http://www.nap.edu/catalog/12743.html,

* Les Blumenthal, “Asia-produced ozone making its way to U.S., study finds,” McClatchy Newspapers, February 21,
2010 at: http://www.mcclatchydc.com/2010/02/21/86565/asia-produced-ozone-making-its.html.

¢ The Chamber filed a petition for rulemaking on December 13, 2006 and comments with EPA on October 9, 2007
and again on March 22, 2010,
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Committee has received extensive advice from world renowned energy experts.
Based on this and other significant information, for a whole host of reasons, it is
apparent that as a nation we should do all we can to develop as many affordable
new clean technologies as fast as reasonably possible.

But that said there remains the nagging question whether even if these new
technologies are developed, can they in fact be built? At the outset of raising this
point, the Chamber found that this was a concern that technologists could not
really answer. Perhaps even more surprising, the Chamber found that there had
been few facts gathered that could actually be used to address the question.

Motivated by the lack of information needed to answer the question, the
Chamber started what is now called “Project No Project,” or PNP. In its essence, it
is a study of proposed energy projects around the U.S. that have been unable to

" obtain permits needed for construction. When we started the project, we were
already aware that what with the on-going environmentalists’ “war on coal,” we
would find many coal projects that were being denied construction permits. In
fact we did, but what was shocking is that as the project evoived we found that
even more alternative energy projects (wind, solar, biomass) faced permit delays
than coal projects. Based on the PNP analysis we found that projects were
delayed as follows:

Renewable projects 167
Coal projects 129
Gas projects 41
Nuclear projects - 20
Transmission projects 24
Total projects 381

Figure 4 (see next page) identifies the specific locations and type of projects

unable to obtain final clearance. Of the 381 energy projects unable to obtain

permits, 152 of these projects (73 are renewable energy projects) were located
-in the west.

The economic cost to the country of losing these projects is estimated to amount
to over $560 billion in direct and private investment and the impact of these
projects not moving forward is estimated to deprive us of 250,000 direct jobs. .
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The economic loss to the west is estimated to be almost $271 billion along with
102,000 jobs not created.

Figure 5 below summarizes the impact of permit challenges on the Western
states.

Number of Stailed Projects
State (“Green" projects ingarenthsis) Value (5) Jobs Lost
Arizona 2 1,589,000,000.00 1,840
California 37(25) 30,145,500,000.00 13,087
Colorado 6(2) 3,330,000,000.00 1,820
Idaho 5(3) 1,445,000,000.00 408
Kansas 7(5) 985,000,000.00 100
Montana 2(1) 1,000,000,000.00 5,735
Nebraska 2(1) 1,000,000,000.00 e
Nevada 114 104,327,000,000.00 5,804
New Mexico 8(3) 10,519,000,000.00 6,380
North Dakota B{1) 20,150,000,000.00 20,670
Oldahoma K 4 2,800,000,000.00 1,600
Oregon 11(7) 3,090,000,000.00 3,281
South Dakota 1{1) 620,900,000.00 123
Texas 29 (10) ' 64,165,000,000.00 23,993
Utah 6{1) 15,048,000,000.00 6,601
Washington 61{5) 3,900,160,000.00 1,578
“Wyoming 9(4) 6,255,000,000.00 10,583
TOTAL: 152(73) 270,368,660,000.00 101,614

A description of each of the projects identified as a result of the PNP effort can be
found on the Chamber’s website at www.projectnoproject.com. The site is
interactive, and we invite site visitors to comment on the information presented
as well as to help us update the information. To our knowledge, this is the only
such compilation of this type of knowledge in the United States.
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The Chamber is presently preparing an economic study of the impact on GDP and
jobs arising from the failure of these identified sites to obtain permits for
construction and operation. As soon as the study is completed and peer reviewed,
we will provide it to the members of the caucus.

The impact of NEPA on energy projects.

You also asked that | address the impact of the National Environmental Policy Act
(NEPA) on energy projects. While we do not have analysis of the generalized
impact of NEPA on energy projects we have done some analysis of the use of
NEPA challenges to energy projects.

Figure 6 (below}) lists such NEPA energy project chailenges, and as you will note,
the vast majority of such challenges are for projects located in western states.

Project Name

Location(s)

Details

New Mexico Oil and Gas
Lease Sale

NM

Environmental groups protested the BLM’s New Mexico oil and gas lease
sale of April 2008 on climate grounds.

1 groups d DOE for failing to conduct NEPA analysis

Envir

EPAct Advanced Coal N, FL, MS, NC, . N A N N .
Gasification Tax Credits KY, CA, and TX of nine advanced coal gasification projects authorized by Energy Policy Act

of 2005.

Kayenta and Black Mésa coal mines, which have been in operation since
Black Mesa Complex Az the early 1970s.

Permits and rights-of-way to build efectricity transmission lines within the
BCP and T-US Power Lines CcA United States and across the United States-Mexico border to connect new

power plants in'Mexico with the power grid in Southern California,

West-Wide Energy Corridor

NV, MT, WY, CO,
NM, AZ, UT, ID,

Energy transmission corridor authorized by EPAct 2005 to facilitate future
siting of oil, gas, and hydrogen pipell aswellasr energy
development projects and electricity transmission and distribution

WA, OR, CA - | facilities on Federal lands in the West.

:;‘:T::g:::ﬂ:‘ :;':i:a;'" AK New five-year Leasing Program included an expansion of previous lease
Shelf ntin offerings in the Beaufort, Bering, and Chukchi Seas off the coast of Alaska.
Richmond Refinery CA Proposed of Chevron oil refinery.

Chad-Cameroon Oil Pipeline Project; Sakhalin Oil Field Project; West Seno
OPIC international fossil fuel International I'and Il Ol and Gas Fields Project; Cantarell Oil Field Project; the Hamaca
projects Heavy Crude Oil Development Project; and Dezhou Coal-Fired Power Plant

Project.
Laidlaw Energy Biomass NY 16.5-acre tract to be developed into woody bi ble energy
Plant plant.
Montana oil and gas leases | MT 38,000 acres of oil and gas leases g

Proposal to vent methane from mine {as a safety measure) would create
:\::js:;lk Methane Venting co 168 methane drainage wells on 146 well pads and construct nearly 23

miles of new road.

10
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Energy Projects are not the only projects unable to obtain permits.

In fact, the permits for many types of projects are being challenged, ranging from
big box stores to cell towers to hotels to agricultural operations to airport
runways and more. Figure 7 below indicates a sampling of the types of projects
that are being challenged.

Project Name Type [ Location(s) | Details
. Napa function is the creation of a new downtown area within the City of American Canyon and
. . the start of Main Street for the City. it Is a mixed-use project that includes a 3-acre Main Street
Napa lunction Retall % Park, 216 unit apartment complex, 100 room hotel, 215,000 square feet of retalf and retail
services anchored by the only Wal-Mart Supercenter within the Bay Area.
The Shops at Santa Anita Retail CA 800,000 square foot shopping mall next to Santa Anita Race Track.
95 onnector MD Proposed highway project, the Intercounty Connecter, would connect 1-95/U5 1 in Prince
George's County, Maryland and 1-270 in Montgomery County, Maryland.
Sierra Pacific Industries N " . A
Logging Projects Forestry CA 15 plans by Sierra Pacific Industries to conduet logging in California forests.
Clty of Banning residential Residential A 1,500 home praject of a school, park and cluster of
development Thomes) proposed to be built in remote, undeveioped area.
. . . Palmwood Project consists of 2,700 homes, 1 million sq. ft. of commercial space, 400-unit hotel,
Desert Hot Springs Residential & ¢, commercial amphitheatre, and 45 holes of golf courses, on undeveloped land northwest of the
Palmwood Project Cammercial city.
City of Perris Wal-Mart Retail CA 520,000 sq. foot retail space to be occupied by a Wal-Mart Supercenter retail store.
Van Der Kooi Dairy Agricultural CA Pt Van Der Kooi Dairy district, containing 3200 milk cows.
Yucca Valley Wal-Mart Retail CA Propased Wal:Mart Supercenter retail store In the Town of Yucca Valley
Northwest Forest Plan Forestry WA Forest management and species conservation plan for 24.5 million acres of forest land.
El Charro retail ptan Retail CA 1.5 million square feet of retail space, including a factory outlet center, in the City of Livermore.
Sacramento 50 Bus/Carpool |1 onsportation [ca 13-mile High Occupancy Vehicle (HOV) lare.
Smith Creek Vegetation 35-acre Livingstan Ranger District of the Gallatin Natlonal Forest; area has historically
Project g Forestry. MT |experienced wildfires. U.5. Forest Service timber removat plan challenged for effects on climate
i3 change.
March Business Center Commerdial CA Warehouse facility to be built as a reuse project on former March Alr Force Base.
- - ile trait Lake to South Fowl Lake along a route that is adjacent
South Fowl Snowmobile Trail | Transportation |MN to the Boundary Waters Canoe Area in -
Lawrence Berkeley National e o\ one  |ea Proposed expansion of the Lawrence Berkeley National Labaratory
Laboratory
. . N Dakota, Minnesota & Eastern Railroad Corporation {DM&E) proposed 280 miles of new rail line
::::?m'f:;"" River Basin | nsportation | Wy to reach the coal mines of Wyoming's Powder River Basin and to upgrade nearly 600 miles of
) existing rail line in Minnesota and South Dakota.
Minnesota Steel taconite $1.6 billion project involving the reactivation of a taconite mine and tailings basin near
. Industriaf MN H
mine Nashwauk, in Itasca County.
Calumbia River Channe| " - . . -
Imgrovement Project Transportation |OR, WA Proposed deepening of Columbia River navigation channel to Increase shipping capability.
Chittenden County Transportation  |vT Four-fane, limited access highway extending approximately 15.8 miles from I-89 in Willisten,
Circumferential Highway PO north and west through Essex to Vermont Route 127 in Colchester.

Access to and use of resources on federal lands represents another example of
the difficulties faced by the private sector in the operation of a business.
Approximately 60% of the national forest system is closed to timber harvesting,
and between 1989 and 2005, there were 949 [awsuits filed against the Forest

Service.

11
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Another troubling aspect of all these actions taken to stop or delay economic
development is that many times the parties bringing a lawsuit can and are being
paid their attorneys fees under the citizen suit provisions of twelve separate
federal environmental statutes.” The federal monies are paid from the Judgment
Fund to the entity determined to be substantially prevailing (a decision made at
the discretion of the Department of Justice). In a supremely non-transparent
manner, there is no present accounting of what funds are paid to what parties for
suits against any particular facility seeking to obtain a permit. Without such
disclosure, it is extremely difficult to identify which group is stopping which
project, killing jobs, and destroying economic growth.

Certainty must be brought to the climate debate
The climate debate is being fought out in every branch of the federal government

as well as in the states. Figure 8 below illustrates current climate policy activity
just at the federal level.

_ The Climate Change Battlefield |

Within the executive branch climate is being regulated under the Clean Air Act,
the Clean Water Act, Endangered Species Act, the National Environmental Policy

7 Environmental statutes providing attorney’s fees for prevailing parties in citizen suits include: TSCA, 15 USC §
2619; Endangered Species, 16 USC § 1540(g); Surface mining control and reclamation- contro! of the
environmental impacts of surface coal mining, 30 USC § 1270; Water pollution prevention and control general
provisions, 33 USC § 1365; The public health service safety of public water systems, 42 USC 300j-8; Noise Control,
42 USC 4911; Energy Policy and conservation improving energy efficiency, 42 USC § 6305(d).; Solid Waste disposal,
42 USC § 6972; Air pollution prevention and control General provision, 42 USC § 7604; Power plant and industrial
fuel use, 42 USC § 8435(d) Comprehensive environmental response, compensation & liability, 42 USC § 9659; and
Submerged lands outer continental shelf lands, 43 USC § 1845(e).

12
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Act, and under securities laws. As to litigation there are presently pending 268
lawsuits that range from administrative challenges to EPA’s regulations to federal
and state common law cases, administrative law cases, permit challenges and
even international claims.? Twenty three states are also regulating climate in
some manner. As to legislative attempts, the House has passed a climate bill and
the Senate has several options before it.

‘Congress is the only entity that can eliminate the uncertainty that arises from the
many venues in which the climate issue is being debated. To achieve this
certainty Congress needs to pass a comprehensive, uniform law that displaces all
of the competing regulations and lawsuits while ensuring environmental
protections and a firm path forward that guarantees our nation that it will have .
the affordable energy supplies it needs to provide for a secure energy and
economic future.

Amid the controversy, an opportunity in the West to develop a critically needed
rare earth industry:

New technologies are an important component of any effort to move the United
States to a cleaner energy future. Unfortunately, the U.S. currently lacks the
capacity to produce and manufacture the rare earth oxides, metals, alloys and
permanent magnets upon which many clean energy, defense, communication,
and computer technologies rely. This situation, however, need not prevail: With
the recent discovery of rare earth mineral resources in Nebraska and efforts to
reopen the rare earth mine in California, the United States has the ability to re-
establish on U.S. soil a viable rare earth oxide, metal, alloy and permanent
magnet manufacturing supply chain.

This is an opportunity that should not be foregone. It is in the United States’
interest to encourage the rapid re-establishment of a domestic rare earth
materials and permanent magnet manufacturing supply chain as soon as possible.
As the U.S. General:Accounting Office recently reported, many U.S. defense and
weapons systems are now totally dependent upon foreign-sourced rare earth
materials. Moreover, the U.S. Geological Survey (USGS) has reported that high-

8 This information can be found at: www.climatecasechart.com; To receive email updates to this chart, send a
request to-culten.howe@aporter.com.

13
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technology and environmental applications of the rare earth elements (REEs)
have grown dramatically in diversity and importance over the past four decades.
As many of these applications are highly specific, in that substitutes for the REEs
are inferior or unknown, the REEs have acquired a level of technological
significance much greater than expected from their relative obscurity.

The United States’ current 97 percent dependence upon REE imports from China
is becoming increasingly problematic owing to down-trending exports of REEs-
from that nation as it ramps up domestic activities that are rapidly increasing
internal REE demand. Recent reports of finds of significant potential mineral
resources in Afghanistan are in no way a guarantee that there will be a viable
alternative for meeting anticipated growing United States domestic demand for
REE any time in the foreseeable future. In fact, independent analysts forecast
that rest-of-world REE demand will likely exceed Chinese exports by 2011,

This situation places the United States in a difficult position. Looking forward,
environmental applications of REE have increased markedly, and, according to the
USGS, this trend will undoubtedly continue. Several REE are essential constituents
of both petroleum fluid cracking catalysts, automotive pollution-control catalytic
converters, hybrid-electric vehicles and permanent magnet generator wind
turbines. Use of REE magnets reduces the weight of automobiles, increasing fuel
efficiency. Widespread adoption of new energy-efficient fluorescent lamps using
REEs for institutional lighting applications could potentially achieve significant
reductions in U.S. carbon dioxide (CO,) emissions equivalent to removing one-

* third of the automobiles currently on the road. Large-scale application of
magnetic-refrigeration technology, which also requires REEs, could significantly
reduce energy consumption and CO, emissions.

Simply put, the rare earth elements are essential for a diverse and expanding
array of high-technology applications, which constitute an important part of the
industrial economy of the United States. As USGS notes, long-term shortage or
unavailability of REEs would force significant changes in many technological
aspects of American society. In short, the accomplishment of many clean energy
objectives encouraged by the Administration may not be realized if critical supply
chain issues are not addressed in a constructive manner that assures the
availability of domestic REE sources, known and potential. Moreover, creation of

14
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domestic REE supply chain capability also means that jobs will be created in the
United States, many of them in the west.

Re-establishing a domestic REE manufacturing and supply chain is especially
critical given that the U.S. is now so heavily dependent upon questionably
available foreign supplies of rare earths. As noted, such a production capability

. also will leverage new manufacturing jobs on U.S. soil in a variety of rare-earth
dependent technologies, including renewable energy, hybrid and electric vehicles,
batteries, power generation, energy efficient lighting, water treatment,
agriculture, communications, health care systems and many others.

Recommendations for addressing the issues discussed:
a. Consolidate all project challenges

Based on a review of the 381 projects in the Project No Project database it is
common for the project permit challenges to be filed sequentially over time,
essentially dragging out the permitting process interminably. Since most projects
are subject to a project financing agreement the longer the time it takes to secure
a permit, the greater the risk of the developer losing project financing. This
problem can be addressed by analogously adopting procedures Congress has
already put in place for transportation projects that were subject to similar
challenges.

Section 6002 of the Safe, Accountable, Flexible, Efficient Transportation Equity
Act (SAFETEA-LU), which was signed into law on August 10, 2005, applies to
environmental reviews conducted under the National Environmental Policy Act

~ (NEPA). At its core, Section 6002 contains two key components: process
streamlining, and a statute of limitations. The process streamlining component
does not in any way circumvent any NEPA requirement; rather, it designates a
lead agency (in this case, DOT) and requires early participation among the lead
agency and other participating agencies. The goal of the process streamlining
provision was not to escape NEPA, but merely to facilitate interagency and public
coordination so that the process could be sped up.®

® At the time SAFETEA-LU was enacted, the average environmental review for a transportation project was taking 6
to 7 years. Because the regulatory streamlining provision has only been in effect for five years, it is difficult to
determine its impact. In 2008, GAO conducted a study, at Sen. inhofe’s request, of the effect Section 6002 was
having on environmental reviews. The report, “Transportation Agencies Are Acting to Involve Others in Planning ~

15
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The second key element in Section 6002 is a 180-day statute of limitations to “use
it or lose it” on judicial review. Without such a provision, the prevailing statute of
limitations is 6 years. Many environmental and NIMBY groups wait until the very
last day to file their claim, which shows that their only real motive is to exploit the
law to delay projects—and they are particularly effective when they are given 6
years to file their claim. Even with the 180-day statute of limitations, groups still
wait until the end of the process to file, so that the project is delayed as long as
possible.® A good example of this happening is the Maryland Inter-county
Connector.

The suggested process balances the need for a complete environmental review
and related challenges to a permit with the fact thatthe developer is financing a
project that must be completed in a reasonable amount of time or must be
terminated. Without such limitation those whose sole purpose is to stop the
project have the decided advantage while the community that benefits from the
economic development and job creation is at a politically determined
disadvantage.

b. Provide continuous oversight for the Clean Air Act Section 321 (a)
mandate of continuous evaluation of potential loss or shifts of
employment due to EPA air regulations.

For decades there has been controversy over the economic and job impacts of
regulations published under the Clean Air Act because of their direct impact on
the operations of industries and on where they are able to locate. Complicating
the issue is the fact that many of the provisions of the Clean Air Act do not allow
for the consideration of economic impacts. Yet while a correct interpretation of
the Act, the Clean Air Act does not completely ignore concerns over jobs.

For example, Section 321 (a) of the Clean Air Act (42 U.S.C. 7621 (a)) states:

and Environmental Decisions,” did not conclude that the process achieves % months of reduction in the time
needed to complete the NEPA process, but it did conclude that the process appeared to be running more
smoothly. Given that it was only three years since enactment of SAFETEA-LU, however, GAO concluded that its
results were too preliminary to make a difference.

° Asone example, the United States is ranked in one recent assessment of mining projects as having the longest
permitting delays in the world (Papua New Guinea is ranked second worst). Source: Behre Dolbear, 2010 Ranking
of Countries for Mining Investment — Where “Not to invest”, Behre Dolbear Group, Inc., 2010.

16
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Continuous evaluation of potential loss or shifts of employment. The
Administrator shall conduct continuing evaluations of potential loss or shifts of
employment which may résult from the administration or enforcement of the
provision of this chapter and applicable implementation plans, including,
where appropriate, investigating threatened plant closures or reductions in
employment allegedly resulting from such administration or enforcement.

On October 13, 2009, six members of the Senate™ sent a letter to EPA concerning
this matter and requested the results of EPA’s continuing section 321(a)
evaluation of potential shifts of employment which may result from the suite of
regulations EPA has proposed or finalized that address greenhouse gases under
provisions of the Clean Air Act, including threatened plant closures or reductions
in employment that may result from the administration or enforcement of such
regulations. EPA’s response {on October 26, 2009) referenced only Section 321
(b} relating to allegations made by employees whose jobs are threatened by
environmental regulations and observed that the relevant section of the
committee report does not describe the provisions as applying broadly to all
regulations under the Clean Air Act.

Such statements are at odds with the House Interstate and Foreign Commerce
Committee Report 95-294, reporting H.R. 6161, May 12, 1977. 95 Cong. House
Report 294; CAA77 Leg. Hist. 26. The House provision was adopted by the Senate -
in Conference. The House Committee specifically stated the purpose of the
amendment is as follows:

Among the issues which have arisen frequently since the enactment of the
1970 Amendments is the extent to which the Clean Air Act or other factors are
responsible for plant shutdowns, decisions not to build new plants, and
consequent employment opportunities.

The bill establishes a new section 319 (codified as section 321) of the Act.,
Under this provision, the Administrator is mandated to undertake an ongoing
evaluation of job losses and employment shifts due to the requirements of the
act. This evaluation is to include an investigation of threatened plant closures
or reductions in employment allegedly due to requirements of the act or any

* Senators David Vitter (R-LA), Jim Risch (R-D), Mike Johanns (R-NE), James Inhofe {R-OK), John Ensign (R-NV), and
Orrin Hatch {R-UT), letter to EPA Administrator Lisa Jackson, October 13, 2009, ’
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actual closures or reductions which are alleged to have occurred because of
such requirements.
Congress has mandated that EPA begin developing information on potential loss
or shifts of employment in 1977, when the CAA was in its infancy. Now that the
CAA s in full operation it is more important than ever for Congress to know about
the impacts on jobs of our citizens.

c. - Foreign emissions need to be taken into account when determining non-
attainment.

EPA’s implementation timeline for the proposed ozone standards requires states
to meet the primary ozone standard, between 2014 and 2031, with deadlines
depending on the severity of the problem.™® During this time period, overseas
long-range pollution transport impacts will increase significantly as the world’s
economy grows." It is possible that if EPA were to take into account these long-

* range pollution transport impacts, efficacy of the recently proposed ozone NAAQS
rule may vanish, the projected benefits of the tightened standard would be found
to be much reduced, and quite possibly costs would outweigh benefits with much
less ambiguity than EPA has so far portrayed. Itis not apparent thatin its
rulemaking EPA has performed a reasonable quantitative assessment of this issue
taking account of the above observations and cited literature. The Agency should
undertake to do this assessment, for as observed in my testimony, EPA cannot
continue to ignore this issue, for even the news media is aware of the potential
depth of this concern, and the impact on our Western states ability to attract
business and create jobs.

d. There must be a clear and transparent accounting of the monies paid to
citizens for bringing lawsuits against the federal government.

Such transparency should include the name of the recipient, the amount paid to
the recipient and for what reasons, including the identification of the lawsuit.

* Environmental Protection Agency “National Ambient Air Quality Standards for Ozone” 75 Fed. Reg. 2,938-3,052
{fanuary 19, 2010).

BoR. Cooper et al, “Increasing springtime ozone mixing ratios in the free troposphere over western North
America,” Nature, Vol. 463, pp. 344-348, January 21, 2010; National Research Council of the National Academy of
Science, Globol Sources of Local Pollution: An Assessment of Long-Range Transport of Key Air Polfutants to and

from the United States; p. 40, 2009; available at http://www.nap.edu/catalog/12743.html.
18
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Such an accounting is required by Article |, section 9 of the U.S. Constitution
which reads:

No money shall be drawn from the Treasury, but in consequence of
Appropriations made by law; and a regular Statement and Account of the
Receipts and Expenditures of all public Money shall be published from time to
time. :

This concludes my testimony, and again, | thank you for the opportunity to testify
before this Joint Meeting of the Western Caucuses. )
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Small Business Optimism Declines in June

WASHINGTON, July 13, 2010 — The National mism Components Net%  Change
Federation of Independent Business Index of Small

Business Optimism lost 3.2 points in June falling to PLANTO INCREASE EMPLOYMENT " I 0
89.0 after posting modest gains for several months'. %ﬁ ig ggg]éﬁgg fxﬁ%&%ﬁs 13? ;
The Index has been below 93 every month since EXPECT ECONOMY TO IMPROVE s s
TJanuary 2008 (30 months), and below 90 for 23 of EXPECT HIGHER REAL SALES 5 .10
those months, all readings typical of a weak or CURRENT INVENTORY SATISFACTION 1 1
recession-mired economy. Seventy percent of the

decline this month resulted from deterioration in the | CURRENT JOB OPENINGS* 9 0
outlook for business conditions and expected real EXPECTED CREDIT CONDITIONS; -13 -1
sales gains. Owners have no confidence that Egm%g%g}g}gg TO EXPAND _22 -il

economic policies will fix the economy.

“The U.S. economy faces hurricane force headwinds
and the government is at the-center of the storm,
making an economic recovery very difficult,” said
William Dunkelberg, NFIB’s chief economist.

Employment

*Note: These components are measured as
actual percentages of all respondents and are
not net percentages. A net percentage is the
percent positive minus percent negative.

Average employment growth per firm turned negative in April of 2007 and has remained negative for.10 of the 12 following
quarterly readings ending with a negative .18 in April (seasonally adjusted). May and June show no reversal in the bad news,
posting average declines of negative .48 and negative .28 workers per firm respectively. .

In June, 9 percent (seasonally adjusted) reported unfilled job openings, unchanged from May and historically very weak.
Over the next three months, 8 percent plan to reduce employment (up one point), and 10 percent plan to create new jobs.
{down four points), yielding a seasonally adjusted net 1 percent of owners planning to create new jobs, unchanged from the
May reading and positive for the second time in 20 months.

Capital Spending and Outlook

The freqnency of reported capital outlays over the past six months was unchanged at 46 percent of all firms, two points above
the 35-year record low (reached most recently in December 2009). Of those making capital expenditures, 30 percent reported
spending on new equipment (down two points), 15 percent acquired vehicles (down two points), and. 11 percent improved or
expanded facilities (unchianged). Four percent acquired new buildings or land for expansion (down one point), and 9 percent
spent money for new fixtures and furniture (down one point).

! The survey was conducted through June 30 and represents 805 small business owner respondents.
www.NFIB.com/newsroom
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The percent of owners planning to make capital expenditures over the next few months fell one point to 19 percent, 3 points
above the 35 year record low. Six percent characterized the current period as a good time to expand facilities, up 1 point. But
a net negative 6 percent expect business conditions to improve over thé next six months, down 14 points from May.

“Owners do not trust the economic policies in place or proposed, and they are distressed by global and national developments
that make the future more uncertain,” said Dunkelberg.

Sales and Inventories

The net percent of all owners (seasonally adjusted) reporting higher nominal sales in the past three months lost four points,
falling to a net-negative 15 percent, 19 points better than June 2009, but still far more firms are reporting negative sales trends
quarter-to-quarter than positive. The net percent of owners expecting real sales gains lost 10 points, falling to a net-negative 5
percent of all owners (seasonally adjusted).

“Hiring and capital spending depend on expectations for growth in future sales, so the outlook for improved spending and
hiring is not good,” said Dunkelberg.

Small business owners continued to liquidate inventories and weak sales trends gave little reason to order new stock. A net-
negative 21 percent of all owners reported gains in inventories (more firms cut stocks than added to them, seasonally
-adjusted), one point worse than May. Plans to add to inventories declined five points to net-negative 3 percent of all firms
(seasonally adjusted). . ’ -

Inflation

The weak economy continued to put downward pressure on prices. Thirteen percent of owners (down one point) reported
raising average selling prices, and 27 percent reported average price reductions (down one point). Seasonally adjusted, the net
percent of owners raising prices was a negative 13 percent, a two point increase in the net percent raising prices. June is the
19th consecutive month in which more owners reported cutting average selling prices rather than raising them. Plans to raise
prices fell three points to a seasonally adjusted net 11 percent of owners.

Earnings

A net-negative 32 percent of small business owners reported positive profit trends, three poifits worse than in June and 28
points worse than the best expansion reading reached in 2005. The persistence of this imbalance is bad news for the small
business community. Profits are important for the support of capital spending and expansion,

Owners continued to hold the line on compensation, with 8 percent reporting reduced worker compensation, and 13 percent
reporting gains. Seasonally adjusted, a net 4 percent reported raising worker compensation, only six points better than
February’s record low reading of net-negative 2 percent.

“In past recovery periods, compensation improved at a much faster pace than we have experienced in this recovery period,”
said Dunkelberg.

Credit

Regular NFIB borrowers (29 percent accessing capital markets at least once a quarter, a survey record low) continued to
report difficulties in arranging credit. A net 13 percent reported loans harder to get than in their last attempt, unchanged from
May. Overall, 90 percent of the owners reported all their credit needs met (or they did not want to borrow).

“The small business sector is not on a positive trajectory and with this half of the private sector missing-in-action, the
economy’s poor growth performance is no surprise,” said Dunkelberg. “Small business owners are not happy about the future
of the economy being painted by the administration or economic events. Confidence is lacking and the news out of Washington is
discouraging. Until this changes, don’t expect small businesses to start hiring.”

NFIB's Small Business Economic Trends is a monthly survey of small business owners’ plans and opinions. Decision makers at the
Jederal, state and local levels actively monitor these reports, ensuring that the voice of small business is heard, The NFIB Research
Foundation conducts some of the most comprehensive research of small business issues in the nation. The National Federation of

Independent Business is the nation’s leading small business gssociation. A fit, nonpartisan organization founded in 1943, NFIB
rep. the views of its bers in Washi and all 50 state capitals.
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FOR IMMEDIATE RELEASE
CONTACT: Melissa Sharp 202-314-2068

NFIB Jobs Statement: Small Businesses Still Not Hiring

WASHINGTON, July 1, 2010 — William C. Dunkelberg, chief ist for the National Federation of
Independent Business, the nation’s leading small business organization, issued the following statement on June job
numbers based on NFIB's monthly economic survey that will be released on Tuesday, July 13. The survey was
conducted through June 30 and reflects 805 small business owner respondents:

“Job creation still hasn’t crossed the O line in the small business sector. Since January 2008, the seasonally

adjusted average change in employment per firm has been negative or 0, with a seasonally adjusted loss of

negative 0.3 workers per firm reported in June for the prior three month period. Most firms did not change
employment, 5 percent (down 3 points from May) increased average employment by 3.4 employees, but 15
percent (down 5 points) reduced their workforces by an average of 3.3 workers.
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“The number of small business owners with unfilled (hard to fill) openings was unchanged at 9 percent of all
firms, historically a weak showing. Over the next three months, 8 percent plan to reduce employment (up one
point), and 10 percent plan to create new jobs (down four points), yielding a seasonally adjusted net 1 percent
of owners planning to create new jobs, unchanged from May and the second positive reading in 20 months.

www.NFIB.com/newsroom
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““Overall, the job creation picture is still bleak. Weak sales and uncertainty about the future continue to hold
_back any commitments to growth, hiring or capital spending, Job creation plans have been running far below
. comparable quarters in the recovery periods following two other major recessions.”

JOB CREATION PLANS
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NFIB is the natwn s leading :mall busme:s association, with offices in Washington, D.C. and all 50 state capitals. Founded in
1943 as a nonprofit, or ion, NFIB gives small and independent business owners a voice in shaping the public
policy issues that affect thelr business. NFIB's powerﬁd network of grassroots activists send their views directly to state and
federal lawmakers through our unique member-only ballot, thus playing a critical role in supporting America’s free enterprise
system.

NFIB s mu'ston is to promote and protect the right of our members to own, operate and grow their businesses. More
is available online at www.NFIB.
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YABC

and Coniractors, Inc.

July 27,2010

The Ionorable Steve Cohen The Tonorable Trenl Tranks

Chair Ranking Member

Subcommittee on Commercial and Subcommittee on Commercial and
Administrative Law Adminisirative Law

House Judiciary Conunittee House Judiciary Committee

112-362 TFord Tlouse Office Building B-351 Rayburn ITousc Olfice Building
U.S. House of Representatives U.S. House of Representatives
Washington, D.C. 20515 Washington, D.C. 20515

Dear Chairman Cohen and Ranking Member Franks:

On hehalf of Associated Builders and Contractors (ABC), a national association with 77 chapters representing 25,000
merit shop construction and construction-related firms with 2 million employees, we appreciate the TTouse Judiciary
Subcommittce on Commercial and Administrative Law for holding a hearing regarding (he federal rulemaking and
regulatory process. Small business owners, those who create the vast majority of jobs in America, often face costly
regulations that impede their business™ ability to compete. ABC helieves that overly burdensome regulations negatively
impact the cconomy, often without achieving the intended benefits.

Rescarch from a 2005 study, relcased by the Oflice of Advocacy, illustrates that the small business community
is disproportionately affected by hurdensome federal regulations. The study found that small husinesses spend
more than $7,000 per employee annually (o comply with federal regulations. In fact, the study concluded (hat
complying with federal regulations costs small businesses 60 percent more that it would a company employing
500 or more employees. Ior (he construction indusiry, excessive regulations (ranslate ino higher costs thal are
evenlually passed on (o the consumer.

The construction industry is already strained with job loss, with unemployment over 20 percent, and adding
mor¢ burcaucratic laycrs (0 an already burdened industry is not conducive o an expedicnt econonlic recovery.
ABC strongly supports comprehensive regulatory reform, including across-the-board requirements for agencies to
evaluate the risks, weigh the costs, and assess the benefits of regulations. Regulations should he reviewed periodically
to ensurc that they are not outdated, unne ry, or too costly, Additionally, federal agencies must comply with the
Regulatory Hlexibility Act when promnulgating regulations to ensure that the proposed rule does not significantly
impact a substantial number of small businesses.

Smiall and [amily-owned businesses are the backbone ol our economy and give Americans a sense of pride and
accomplishment. ABC' remains committed to reforming duplicative and burdensome regulations imposed on small
businesses.
Sincerely,

Buay B Ben

Brewster B. Bevis
Senior Director, Legislative Affairs

4250 North Fairfax Drive, Sth Flcor « Arington, VA 22203 - 703.812.2000 - www.abc.org
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