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VOTING WRONGS: OVERSIGHT OF THE JUS-
TICE DEPARTMENT’S VOTING RIGHTS EN-
FORCEMENT

WEDNESDAY, APRIL 18, 2012

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 9:07 a.m., in room
2141, Rayburn House Office Building, the Honorable Trent Franks
(Chairman of the Subcommittee) presiding.

Present: Representatives Franks, Chabot, King, Nadler, Conyers,
Scott, and Quigley.

Also Present: Representatives Smith.

Staff Present: (Majority) Paul Taylor, Subcommittee Chief Coun-
sel; Zachary Somers, Counsel; Dan Huff, Counsel; Sarah Vance,
Clerk; (Minority) David Lachmann, Subcommittee Staff Director;
and Veronica Eligan, Professional Staff Member.

Mr. FRANKS. Good morning, and welcome to this Constitution
Subcommittee hearing on Voting Wrongs: Oversight of the Justice
Department’s Voting Rights Enforcement.

Without objection, the Chair is authorized to declare recesses of
the Committee at any time.

I want to welcome the panelists here and welcome all of you here
this morning.

Today, we examine what the Voting Section at the Department
of Justice has been doing and what it has not been doing. As the
2012 Presidential election nears, the Voting Section must ensure
that those military members who are defending our Republic have
the opportunity to participate in it.

There are approximately two million military voters, many in
combat zones, many risking their lives on behalf of all of us, but
with limited access to ballots. Accordingly, in 2009, Congress
passed the Military and Overseas Voter Empowerment Act, MOVE,
which requires States to mail absentee ballots to all military voters
at least 45 days before a Federal election. The Military Voter Pro-
tection Project analysis shows that inadequate enforcement of the
MOVE Act in the 2010 cycle disenfranchised thousands of service
members. This year, DOJ must identify violations early, negotiate
strong settlements that deter repeat offenses, and ensure military
recruitment centers and bases offer opportunities to register or re-
quest ballots as required by law.
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In 2010, there were at least 14 States with counties that failed
to meet the 45-day deadline. Nonprofit watchdogs discovered that
DOJ failed to prosecute most of these illegalities, leaving insuffi-
cient time for corrective action that would fully protect thousands
of military voters.

Where DOJ sued violators for missing the 45-day deadline to
mail the ballots, it settled for an extension of time for military vot-
ers to return them. But that does not solve the problem, because
the absentee ballot must reach the voter by election day to count,
no matter when it is returned. Therefore, DOJ’s so-called solution
systematically disenfranchises military voters.

DOJ didn’t require jurisdictions in violation to use Express Mail
to send the ballots. While it costs more, DOJ does not hesitate to
impose heavy costs on jurisdictions when it suits their ideological
agenda, for example, by requiring bilingual ballots for voters who
claim to speak English well. Similarly, the Justice Department
seems unconcerned about low registration rates for military re-
cruiting centers, even though it aggressively sued States which it
thinks register an insufficient number of people at welfare offices.

The Voting Section needs to make a first priority of protecting
service members whose first priority is protecting all of us. Instead,
the Voting Section is seeking headlines in opposing voter ID laws
that an overwhelming majority of Americans support as necessary
and non-discriminatory.

In a 2008 case, the Supreme Court recognized, “The electoral sys-
tem cannot inspire public confidence if no safeguards exist to con-
firm the identity of voters.” It hardly inspires public confidence
that a White 20-something can obtain the ballot of the first Black
Attorney General. Let me say that one more time. It hardly in-
spires the public confidence that a White 20-something can obtain
the ballot of the first Black Attorney General. There is a little video
here to illustrate that point.

[Plays video.]

Mr. FRANKS. Opposing voter ID is consistent with the Voting Sec-
tion’s pattern and practice of making strained legal arguments in
areas 1t favors ideologically.

A starker example of DOJ’s uneven priorities is its selective en-
forcement of the National Voter Registration Act. DOJ is aggres-
sively suing States for not registering sufficient voters at welfare
offices, and at the same time it has not brought a single case under
Section 8 of the law requiring States to maintain the accuracy of
their voter lists, despite documented inaccuracies. The result is the
identities of illegal or dead persons could be used to cancel out law-
ful votes.

With that, I would now recognize the Ranking Member, Mr. Nad-
ler, for his opening statement.

Mr. NADLER. Thank you, Mr. Chairman.

We are back again with another oversight hearing airing allega-
tions, most of them demonstrably false, against the Department of
Justice without inviting the Department of Justice to testify.

I have served in the House since 1992 and never before this Con-
gress have I ever seen anything quite like what has become stand-
ard practice in this Committee. We hold hearings on legislation
stripping the District of Columbia of its basic home rule rights
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without the courtesy of allowing the Delegate from the district to
testify. We have hearings on the Department of Justice and other
executive branch agencies in which witnesses allege misconduct
without inviting the Department or the Administration to testify or
to rebut.

I suppose I should be grateful that the minority is allowed a sin-
gle witness. Evidently, some Republican Chairman believe that
even this is optional.

This conduct is unbecoming of this Committee and of this House.
If we are going to turn these hearings into veritable able kangaroo
courts, then we should drop the pretense that we are actually en-
gaged in objective oversight or legitimate fact finding. And I hope
that no one will insult our intelligence by telling us that the minor-
ity could have invited the Administration to testify as our one sole
minority witness that we are allowed.

I say this because the issue before us today, the right to vote in
a free and fair election and the right to have our votes counted, is
at the heart of our system of government. Indeed, it is a funda-
mental part of who we are as Americans. Without free and fair ac-
cess to the ballot for all Americans, our democracy would be a
sham.

Devices to suppress voting, like restricting voter registration or
selectively requiring photo IDs that are more commonly possessed
by White voters and not by minority, young, or elderly voters, be-
trays our right to a republican form of government—small “r"—as
guaranteed by Article 4, Section 4 of the Constitution.

We are even going to have a rehash of long-discredited allega-
tions about the New Black Panther Party case, one in which no
voter has ever complained of having been intimidated. As Abigail
Thernstrom, a Republican member of the Civil Rights Commission,
put it succinctly, “This doesn’t have to do with the Black Panthers.
This has to do with Republican fantasies about how they could use
this issue to topple the Administration. My fellow conservatives on
the Commission had this wild notion that they could bring Eric
Holder down and really damage the President.”

I think it is also important to keep in mind that widespread
voter fraud is a talking point, not a demonstrated reality. One Re-
publican witness has submitted a list of alleged voter fraud cases
stretching back to the 1990’s. What is striking about this list is
that many of the cases have nothing to do with voter ID, such as
alleged cases of vote buying or stealing ballots; that some States
have only one case; and that some States are not even on the list.
Very pervasive.

It is especially interesting that the list makes no mention of
voter suppression, when just recently former Maryland Governor
Bob Ehrlich’s campaign manager was convicted and sentenced for
using fraudulent robocalls to suppress the vote in the African
American community.

I also see no mention of the recent unsuccessful effort by the Re-
publican National Committee to get out from under a 1982 consent
decree in which the Republican National Committee agreed to stop
engaging in various voter suppression tactics aimed at suppressing
minority votes.
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The Third Circuit’s decision, handed down just a few weeks ago,
makes for interesting reading. In the 1982 consent degree the RNC
agreed “to refrain from undertaking any ballot security activities in
polling places or election districts where the racial or ethnic com-
position of such districts is a factor in the decision to conduct or
the actual conduct of such activities there and where the purpose
or significant effect of such activities is to deter qualified voters
from voting.”

I hope that we will have the opportunity to discuss the issue of
voter suppression and the pretextual and nonsensical allegations of
voter fraud as an excuse for voter suppression which we see all
over the country now.

The Supreme Court has noted the rarity of in-person voter fraud,
and I would point out that cases of ballot stuffing or other kinds
of alleged fraud have nothing to do with voter ID. It is only in-per-
son voter fraud that has anything to do with voter IDs. In
Crawford versus Marion County Election Board, the Court found
that “there was no evidence of any in-person voter fraud actually
occurring in Indiana at any time in its history.”

There have, however, been instances of individuals who are duly
qualified voters being turned away. Perhaps most notoriously,
again in the State of Indiana, 12 nuns in their 80’s and 90’s were
denied their right to vote because they did not have drivers’ li-
censes and had outdated passports. Sister Julie McGuire, who
turned the nuns away, said they hadn’t been given provisional bal-
lots because it would be difficult to get the nuns to a motor vehicle
branch for non-driver IDs in time for the 10-day window allowed
for provisional IDs. Sister McGuire told the Associated Press, “You
have to remember that some of these ladies don’t walk well. They
are in wheelchairs or walkers or electric carts.” They were all de-
nied their right to vote.

This Committee in our investigation of the U.S. Attorney firing
scandal—I think it was about 4 or 5 years ago—and in another in-
vestigation by the IG and the Office of Professional Responsibility
uncovered evidence showing that some of the U.S. Attorneys had
been fired at the direction of high-level Bush White House officials
because of complaints that the U.S. Attorneys did not pursue voter
fraud prosecutions that they had determined to be meritless. So
they were fired.

In one case, in addition to White House personnel, evidence was
uncovered that a Republican Senator and a Republican Member of
this House had applied political pressure to get prosecutions initi-
ated before the elections.

I hope that as we receive testimony from Republican party attor-
neys alleging pervasive voter fraud, we can remember these facts.

Mr. Chairman, it wasn’t too many years ago that I had the privi-
lege of working on a bipartisan basis with the Republican Chair-
man of this Committee to reauthorize the Voting Rights Act. It was
a reflection of our belief that the right to vote must be inviolate
and that there are still too many challenges to making that a re-
ality for all Americans, especially members of minority commu-
nities. Chairman Sensenbrenner and Ranking Member Conyers
demonstrated what a genuine commitment to voting rights can ac-
complish when we put our minds to it.
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I also realize that the vote to reauthorize the Voting Rights Act
was not unanimous and that some Members of this Committee did
not vote for it. That is certainly a Member’s prerogative, and I have
to respect it. Nonetheless, I would hope that at some point we
could return to that bipartisan consensus in favor of the right to
vote. Without it, we cease to be the America that all of us believe
in. I don’t believe we can ever allow that to happen.

I join the Chairman in welcoming our witnesses, and I look for-
ward to the testimony.

Mr. Chairman, I thank you, and I yield back.

Mr. FRANKS. Thank you, Mr. Nadler.

I now yield to the distinguished Chairman of the full Committee,
Mr. Smith, for his opening statement.

Mr. SmiTH. Thank you, Mr. Chairman.

The foundation of our democracy rests on secure and fair elec-
tions. Unfortunately, voter fraud undermines the electoral process
and can sway the ultimate outcome of elections. Illegal votes ne-
gate the votes of legal voters.

Voter ID laws help ensure the integrity of our elections and pro-
tect the rights of lawful voters. So far, 16 States have photo ID re-
quirements for casting a ballot.

We must safeguard the integrity of our voting process in order
to safeguard our democracy. But rather than support commonsense
proposals to help protect our democratic process, the Justice De-
partment’s Voting Section wastes taxpayer dollars in fighting the
very laws that promote fair and accurate elections.

Photo identification is part of everyday American life. Citizens
are required to show a valid form of identification to open a bank
account, cash a check, drive a car, or board a plane. If valid identi-
fication is required for these daily tasks, then why is it not re-
quired to exercise one of our most valuable democratic rights?
Voter ID opponents insist that voter fraud is not a serious problem,
but voters disagree. The majority of Americans overwhelmingly
support laws that require people to show photo identification before
being allowed to vote.

A recent Rasmussen poll survey found that 64 percent of likely
U.S. voters agree that voter fraud is a serious problem, while just
24 percent disagree, and 73 percent of respondents believe that a
photo ID requirement before voting does not result in any discrimi-
nation. In fact, the Supreme Court in a 6-3 decision authored by
liberal Justice John Paul Stevens rejected the argument that voter
ID laws are discriminatory when it upheld Indiana’s strict voter ID
law in 2008.

In upholding the Indiana law, the Court cited flagrant historical
examples of in-person voter fraud as well as the State’s administra-
tive interest in carefully identifying who has voted. The Court also
noted the State may have a legitimate interest in requiring photo
ID for voters even without evidence of widespread fraud. The
Court’s opinion quoted the report from the bipartisan Commission
on Federal Election Reform co-chaired by former President Jimmy
Carter that stated, “The electoral system cannot inspire public con-
fidence if no safeguards exist to deter or detect fraud or to confirm
the identity of voters.”
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Most forms of voter fraud are difficult to detect, especially if
photo IDs are not required. That same Commission report found
voter fraud does occur and could affect the outcome in a close elec-
tion.

Having lost in both the Federal courts and the Court of public
opinion, you would think voter ID opponents would give up. But
just last month the Obama administration announced it will chal-
lenge the Texas voter ID law which is based on the Indiana law
and was overwhelmingly supported by Texas voters. The Justice
Pepartment also seeks to challenge a similar law in South Caro-
ina.

The Department claims that the laws are discriminatory because
minorities are less likely to have the required IDs, but a closer look
at the Department’s math shows that their arguments simply don’t
add up. For example, in South Carolina, 90 percent of Blacks have
photo IDs, compared to 92 percent of Whites, so the Justice Depart-
ment seeks to override a State law because of a difference of less
than 2 percent.

The Department’s case against the Texas voter ID law is equally
troubling. Assistant Attorney General for the Civil Rights Division,
Tom Perez, claims that the disparity between photo ID possession
by Whites and Hispanics is statistically significant. Data shows
that 95 percent of White voters have photo ID, as do 93 percent
of Hispanic voters. Once again, the disparity is only 2 percentage
points. Even that slight difference may be within the margin of
error since Texas, in gathering some of the data, had to guess who
is Hispanic based on surname.

Ironically, the Justice Department’s own policy requires visitors
to show valid photo ID before being allowed to enter its own build-
ings. If it takes valid identification to walk the halls of the Justice
Department, maybe it should take at least that much to determine
the outcome of our elections.

If the Department wants to protect the rights of voters, they
should work to ensure that States remove ineligible voters from
their rolls as required by Federal law. The rights of all voters
should be protected and respected by the Obama administration.
The misplaced priorities of the Department of Justice wastes tax-
payers’ money and does little to protect the rights of legal voters.

Thank you, Mr. Chairman. I yield back.

Mr. FRANKS. Thank you, Mr. Chairman.

Without objection, other Members’ opening statements will be
made part of the record.

Mr. CONYERS. Pardon me, Mr. Chairman.

Mr. FrRANKS. Please forgive me. The distinguished former Chair-
man is recognized.

You snuck up on me, Mr. Chairman.

Mr. CoNYERS. Thank you, Chairman Franks.

There is a bit of irony connected with this hearing, isn’t there?
Here we have the great work of Dr. Martin Luther King in terms
of breaking down the segregation in voting that was historic in the
South. We have the incident of the Edmund Pettus Bridge in which
people were marching to get the rights to vote and were brutally
oppressed by law enforcement and other citizens that were not pre-
pared to open up voting for everybody.
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Here, 3 years ago, we elected the first African American Presi-
dent as the 44th leader of this great country. Here we have an At-
torney General Eric Holder, another distinguished lawyer of color,
in charge of the Department of Justice. And now we come this
morning to discuss how the Department of Justice is encouraging
voter wrongs instead of continuing to work on making this a more
open society.

I am the only Member here that was present when the Voting
Rights Act of 1965, which came out of this Committee, became law
and has been continued on three different occasions. And it seems
to me, based on the very complete contrast between Ranking Mem-
ber Jerrold Nadler’s comments and those of the Chairman, it seems
to me that there ought to be room in this great Committee of the
House Judiciary, which I joined when Emanuel Celler of New York
was the chair, that we ought to be able to, without the formality
of witnesses, try to get some of the facts straightened out here.
This is not complex, and I propose that myself and Jerrold Nadler,
Bobby Scott, and Mr. Quigley join with the Chairman of the Sub-
committee and the Chairman of the full Committee to try to get
some of these matters straight.

Now, share with me the fact that during the previous Adminis-
tration the Department of Justice utilized its infrastructure and po-
liticized the hiring process that has come out in our own hearings
here, overriding the objections of career attorneys in voting rights
cases, firing United States Attorneys for not pushing politically mo-
tivated prosecutions, and pressuring States to purge voting rolls.

We also found out that since the days of the former acting head
of the Civil Rights Division, Brad Schlozman, who the Office of Pro-
fessional Responsibility and the Office of the Inspector General
both found “violated Federal law in order to stock the division with
his political equals” the integrity, thank goodness, of the Civil
Rights Division has since been restored.

So what we need to do now is examine the unprecedented array
of State restrictions on the right to vote. Thirty-four States have
introduced legislation, fifteen State laws have been enacted that se-
riously impact voting in terms of limiting voting by requiring the
presentation of photo ID, excluding common forms of identification,
declaring proof of citizenship as a condition to vote, limiting or
eliminating early voting opportunities, and stalling or eliminating
registration efforts.

So, Mr. Chairman, I think we have a huge responsibility on our
hands; and I urge all of the Committee—all of the Members of the
Committee on both sides of the aisle to join us in seeking the truth
about what brings us here today.

I thank the Chairman for the time.

N Mr. FRANKS. I thank the gentleman and apologize for overlooking

im.

So, without objection, other opening statements by other Mem-
bers will be made part of the record.

I would like now to introduce our witnesses.

Cleta Mitchell is a partner at Foley & Lardner, LLP, and a mem-
ber of the firm’s political law practice. Ms. Mitchell is also the
president of the Republican National Lawyers Association. She has
more than 30 years experience in law politics and public policy,
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even though she is only 35. She advises candidates, campaigns, and
individuals on State and Federal campaign finance law and elec-
tion law.

Mr. Eric Eversole is the Executive Director of the Military Voter
Protection Project and formerly served as litigation attorney in the
Department of Justice’s Voting Section. He is a Navy JAG officer
who served on active duty from 1999 until 2001. Eric is an expert
on military voting issues and has testified on numerous occasions
before Congress.

Wendy Weiser is the Director of the Democracy Program at NYU
School of Law. She has authored a number of reports and papers
on election reform and has provided legislative drafting assistance
to Federal and State legislators and administrators across the
country. She is also an adjunct professor of law at NYU School of
Law. Professor Weiser is a graduate of the Yale Law School.

J. Christian Adams is a former Justice Department Voting
Rights Attorney and runs the online blog Election Law Center. He
served 5 years as an attorney in the Voting Section of the Justice
Department where he brought a wide range of election cases to pro-
tect racial minorities. Prior to that, he served as General Counsel
to the South Carolina Secretary of State.

(Ii would just thank all of the witnesses for appearing before us
today.

Each of the witnesses’ written statements, their entire written
statements, will be entered into the record; and I would ask each
of you to summarize his or her testimony in 5 minutes or less.

To help you stay within that time, there is a timing light on your
table. When the light switches from green to yellow, you will have
1 minute to conclude your testimony. When it turns red, it signals
that the witness’s 5 minutes have expired.

Before I recognize the witnesses, it is the tradition of this Sub-
committee that they be sworn in, so if you would please stand.

[Witnesses sworn.]

Mr. FRANKS. Thank you. Be seated, please.

Also, the witnesses, I would just warn you to please turn your
microphone on before beginning to speak.

I would now recognize our first witness, Ms. Mitchell, for 5 min-
utes.

TESTIMONY OF CLETA MITCHELL, PARTNER,
FOLEY & LARDNER

Ms. MiTcHELL. Thank you, Mr. Chairman.

Mr. Chairman, Lamar Smith as well, Mr. Chairman, Mr. Con-
yers, thank you so much for hosting this hearing and holding this
hearing, because it is an important issue. I have been before this
Committee and this Subcommittee previously to talk about the
issues that are pressing in this country with regard to voter integ-
rity and open, fair, and honest elections.

The Republican National Lawyers Association is an organization
of attorneys nationwide who are dedicated to fair, open, and honest
elections, and I am proud and honored to serve as its President.

We are here today to talk about the fact that we have an Attor-
ney General who, rather than acting as the chief law enforcement
officer of this country who is responsible for enforcing more than
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15 Federal laws that make various types of activity criminal activ-
ity in the area of elections, that rather than spending his time and
the time of his Department of Justice working to ensure that our
elections are indeed free of fraud and free of criminal activity, in-
stead, this Attorney General is doing everything in his power to
fight the State authorities who are trying to ensure the integrity
of our elections.

He has become, instead of being the chief law enforcement offi-
cer, a partisan political operative, carrying water for the Demo-
cratic National Committee, liberal interest groups, and the Obama
reelection campaign. He attacks voter identification laws without
regard to the law or the facts.

It is amazing to me that this is yet another example where the
Attorney General has decided that he is the arbiter of what the law
is, not what the Supreme Court has said but what Attorney Gen-
eral Eric Holder and his political allies believe to be the law, and
has ignored the fact that the United States Supreme Court has in-
deed ruled in the Crawford case that has been referenced earlier
here this morning that, despite what the chairman of the Demo-
cratic National Committee and the Department of Justice Attorney
General Eric Holder say, that voter ID laws are not a poll tax.

The Supreme Court rejected that argument in the Crawford case,
and indeed the Court said that a voter identification requirement
is not a poll tax because there is a balance. And because the pur-
pose of a voter identification, a photo identification, is to ensure
and protect the integrity of the election, that whatever burden may
exist is offset by the need to protect the integrity of the elections.

The trial court in that case—the Federal trial court had found
that, notwithstanding the arguments put forward by the plaintiffs
that there were hundreds of thousands of people without photo
identification, an argument that persists to this day but which is
not true, in fact that fewer than 1 percent—this was a finding by
the Federal trial Court in the Crawford case, that fewer than 1 per-
cent of Indiana voters would not have a photo ID. And the court
found that since 99 percent of the voters would in fact have photo
identification that it was not an impermissible burden to require
that a photo ID be presented.

The Attorney General further ignores the facts, and I could go
on and on about the factual evidence that the Attorney General ig-
nores, but let me give you a case study of just 2 weeks ago in Ten-
nessee.

In Tennessee 2 weeks ago, there was an election which required,
a Statewide election, where photo identification is required. There
were 645,775 votes cast in that election. Of those people who ap-
peared to vote, there were 266 who did not have photo ID or who
did not present photo ID, and that included some people who came
protesting the new photo ID requirement.

Those people under the law had the right to go—they were able
to cast ballots provisionally, were able to go and retrieve photo ID
and present it within a period of time. One hundred and twelve of
those 266 people did so and returned with photo ID, and their
votes were counted. So out of 645,775 votes cast, there were 154
people who, for whatever reason, either did not return, and their
votes were not counted. That is.023 percent of those who partici-
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pated in the election. It seems to me that is well within the finding
of the Indiana Federal trial judge in the case that was upheld by
the U.S. Supreme Court.

The Attorney General further mystifyingly decided last week to
quote the Republican National Lawyers Association as his source
for the fact that no voter fraud exists. If Chairman Nadler will re-
member, when I last testified before this Committee in 2008 I
asked and the Chairman allowed at the time for me to put into the
record evidence of voter fraud cases from across the country. And
since that time the Republican National Lawyers Association has
on its Web site a voter fraud page where we post cases of voter
fraud. I have attached that as part of the record, nine pages, 44
States. It is not intended to be exhaustive, but just since February
the RNLA has written about 11 cases of voter fraud, all of which
have been brought not by the Department of Justice but by State
and local authorities.

So the point is that I don’t know why the Attorney General
would cite RNLA as the source of no voter fraud. I guess believing
is seeing.

I would urge this Committee to please continue its oversight, to
ask questions. I agree with Chairman Conyers, ask some questions
of the Department of Justice and what it is doing to publicize its
intent to prosecute election crimes in this election.

I will just close with this one comment, a statement which is
from the manual, the Department of Justice Manual on Federal
Election Crimes Prosecution. And the manual states that in the
United States, as in other democratic societies, it is through the
ballot box that the will of the people is translated into government
that serves rather than oppresses. Our constitutional system of
representative government only works when the worth of the hon-
est ballots is not diluted by invalid ballots procured by corruption.

The RNLA couldn’t agree more. We stand ready to assist this
Committee in its oversight of the Department of Justice to ensure
the protection and the integrity of our elections.

Thank you, Mr. Chairman.

[The prepared statement of Ms. Mitchell follows:]
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HOUSE JUDICIARY COMMITTEE - SUBCOMMITTEE ON THE CONSTITUTION
HEARING APRIL 18, 2012
“VOTING WRONGS: OVERSIGHT OF THE JUSTICE DEPARTMENT’S
VOTING RIGHTS ENFORCEMENT”
TESTIMONY OF CLETA MITCHELL, ESQ.
PRESIDENT, REPUBLICAN NATIONAL LAWYERS ASSOCIATION (“RNLA")

Mr. Chairman, Members of the Subcommittee:

Thank you for inviting me to appear here today and, most importantly, thanks to the
Chairman and the members of the Subcommittee and its staff for organizing today’s

hearing on this MOST important topic.

The mere suggestion of "Oversight of the Justice Department’s Voting Rights
Enforcement” is incredibly timely and hugely important. It is my hope that today’s hearing
is only one of many steps, hearings, questions and demands for information that will be
posed to Attorney General Eric Holder, in an ongoing and not sporadic effort to engage in

badly needed oversight of this Attorney General and this Dept of Justice.

Attorney General Holder has demonstrated by his actions, his inactions and his
public comments that he has departed significantly from his role as America’s chief law
enforcement officer and has undertaken a role as a chief political operative for the

Democratic National Committee and the Obama re-election campaign.

While the Attorney General has taken an oath to fairly and impartially enforce the
laws of the United States, that is not what we are witnessing when it comes to the
important issue of voting rights, voter integrity and enforcing America’s laws against

election crimes.

Attorney General Holder has made it manifestly clear that he is more committed to

the DNC's partisan political agenda than to ensuring the integrity of America’s elections.
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This Committee has a constitutional obligation to exercise vigorous oversight of the
Executive Branch of Government and this Committee’s jurisdiction encompasses the
Department of Justice. On behalf of the Republican National Lawyers Association (“RNLA"),
which I serve as President, | urge the Committee to make this oversight responsibility a top

priority for the rest of this Congress, beginning - but not ending ~- with today's hearing.

Despite the almost weekly news reports from across the country of yet another
prosecution, investigation or arrest by state or local law enforcement authorities who are
engaged in combating voter fraud and election crimes, Attorney General Holder has

steadfastly refused even to acknowledge that such cases are happening.

Rather than vigorously investigating or offering assistance from the Department of
Justice to other law enforcement authorities in their battle to protect the integrity of
elections, Attorney General Holder is, instead, devoting the enormous resources of his
office and spending his time denying the existence of such crimes and doing everything in

his power to thwart and block state efforts to protect the integrity of elections.

The Attorney General seems to believe that he and he alone can decide what the law

is and what the Constitution says.

The Attorney General has utterly abandoned the enforcement of federal statutes
prohibiting election crimes, and has simply chosen to ignore the Supreme Court’s decision
that there is no constitutional barrier to a state’s decision to require voters to present
identification in order to vote. Nor does it matter to the Attorney General that the plain
facts confirm that voter fraud and criminal activity involving elections are ongoing in

America today.

And rather than doing anything to fight these crimes, the Attorney General simply

denies that such crimes exist.
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In 2008, the United States Supreme Court determined in Crawford v. Marion County
Board of Elections, affirmed the decisions of the federal District Court and the U.S. Court of
Appeals, which rejected the arguments by plaintiffs who, according to the District Court
had “not introduced evidence of a single, individual Indiana resident who will be unable to
vote as a result of (the voter ID law) or who will have his or her right to vote unduly
burdened by its requirements.” Further, the Court rcjected “as utterly incredible and
unreliable” an expert’s report that up to 989,000 registered voters in Indiana did not
possess either a driver’s license or other acceptable photo identification. The Court instead
estimated that as of 2005, when the statute was enacted, only around 43,000 Indiana
residents lacked a state-issued driver’s license or identification card, such that 99% of
Indiana’s voting age population already possessed the necessary photo identification to
vote under the requirements of Indiana law. The Court further noted the absence of any

plaintiffs who claimed that the law would deter them from voting.

The Supreme Court specifically noted with approval the Court of Appeals’ rejection
of plaintiffs’ argument that the voter ID law should be considered a poll tax, because the
voter identification requirement burden on voters was offset by the benefit of reducing the

risk of fraud.

The Attorney General has embarked on a politically motivated, partisan mission to
prevent other states from enacting laws virtually identical to the Indiana law upheld by the

United States Supreme Court.

The Department of Justice is now engaged in litigation against the states - the
people -- of Texas and South Carolina to block those state laws requiring presentation of
photo identification in order to vote, thus giving effect to the promise Attorney General
Holder made last year when he announced that his Department of Justice would take

aggressive measures to block laws that he deems to be intended to suppress voting.
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As my fellow witness, |. Christian Adams points out in his testimony, the facts simply
do not support the claims of the Holder DOJ that either the South Carolina or the Texas

laws disproportionately disadvantage minorities.

It is worth noting that like the Indiana case, when opponents of voter ID challenged
the Georgia voter ID law in 2005, and despite being given ample opportunity by the Court,
the plaintiffs were never able to present a single instance of a single voter who was denied

the right to vote as aresult of the Georgia ID law.

In the two cases that have been completely litigated in the federal and state courts
to date, the result has been the same: the facts simply do not match the over-heated
rhetoric of the liberal partisans who are intent upon blocking every effort in the states to

ensure the integrity of the election process.

The RNLA is dedicated to fair, open and honest elections. We believe, as stated in
federal law, that a single illegal vote dilutes a legally cast vote. We have embarked over the
past several years to provide support to state leaders who promote laws and procedures to

protect the integrity of the elections.

So imagine our surprise to hear that Attorney General Holder last week quoted -

misquoted - the RNLA as a source for his statement that ‘no voter fraud exists’.

We would invite the Attorney General and the members of this Committee to visit
the RNLA website, twitter feed, and blog, where we regularly update and catalogue the
instances of voter fraud and election crimes from across the country.

http://www.rnla.org/votefraud.asp

Visit our site, Mr. Attorney General, click on the map, take a look at the mug shots of
vote fraud perpetrators, and then teli us again why you say there is no vote fraud and how
you could possibly ever quote RNLA as your source for that proposition! In fact, I am

attaching as an exhibit and making part of the record of this hearing a copy of the RNLA
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website with 8 pages listing various election crimes and voter fraud cases over the past

several years from across the nation.

In just the past few weeks, RNLA has posted and written about vote fraud cases,
prosecutions and trials involving vote fraud in lowa,! Indiana,? North Carolina,® New York,*
West Virginia,® Virginia,® Texas,” Massachusetts,? Washington state? and Florida.!® All of

these since February of this year!

Where is the Department of Justice in these prosecutions? Nowhere. Every one of

these prosecutions has been undertaken by state and local authorities.

That is why the RNLA is urging the Committee to begin immediately to ask
questions of the Department of Justice and the Attorney General as to why the D0OJ is doing
nothing to assist in prosecuting cases of election crimes. The Committee must demand
answers from Eric Holder and his politically motivated DOJ attorneys who have utterly

failed to vigorously enforce federal laws barring election crimes.

The Department of Justice is responsible for enforcing the federal statutes defining

criminal misconduct related to elections, some of which include:

1. Conspiracy Against Rights. 18 U.S.C. §§ 241 and 242
2. Deprivation of Rights under Color of Law, 18 US.C. § 242

Tweeted by @TheReplawyer, Mar. 5, 2012, 7:50 a.m.
2http://www.foxnews.com/poIittcs/2012/04/02/4—indiana_;d,ems-charped-with-election—fraud-in—

*Tweeted by @TheReplawyer, Mar. 10, 2012, 3:55 p.m.
qhttg:/’/www.timesunion.com/loca!/artic!e/Kevwitness'exgerxedvto»testifv‘rinuvnte:fraudw

3342987 pho#ixzzimxhuwRMC

*hitp:/jwww. foxnews com/politics/2012/03/07 /former-west-virginia-sheriff-county-clerk-plead-guifty-to-
attempting-to-steal/
Ghttp://www2.timesdispatch.com/news/news/ZO12/apr/03/3/tdmainOl-fekms—indicted—on-voter-fraud-charges-
in-ar-1813803/
7httg:gZcityha!iblog.daHasnews.com/archivesiZGl2/()2faf‘tetﬂweekIong&riahbreakdef.htm]

Tweeted by @TheRepLawyer, Feb. 2, 2012, 5:04 p.m.

*hitp:/fwww.chrenline.com/news/local/article £113de72-51f2-11e1-8675-001871e3ce6e.html
whttp://www.nbclcom/storv!16652854/2012 02/02/nbc2-investigates-voter-fraud
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. False Information in, and Payments for, Registering and Voting. 42 U.S.C. § 1973i(c)
. Voting More than Once.42 US.C. § 1973i(e)
. Intimidation in voting and registering to vote.42 U.S.C. § 1973gg-10(1).

. Coercion of political activity.18 U.S.C. § 610
. Federally protected activities. 18 U.S.C. § 245(b)(1)(A)
. Voter Suppression.18 U.S.C. § 241 and § 242
10. Fraudulent registration. 42 U.S.C. § 1973gg-10(2)(4)
11. Fraudulent voting.§ 1973gg-10(2)(B)

3
4
5
6. Intimidation of voters.18 U.S.C. § 594
7
8
9

12. Voting by Noncitizens. - Fraudulent registration and voting under the NVRA.
42 US.C.§1973gg-10(2)

13. False claims to register or vote. 18 U.S.C. § 1015(f)

14. False claims of citizenship.18 U.S.C. § 911

15. Voting by aliens. 18 U.S.C. § 611

We know what the Department of Justice did insofar as prosecuting the New Black
Panthers for voter intimidation in 2008...NOTHING. DOJ turned a completely blind eye to

the clear evidence of criminal misconduct and election crimes.

Where was the Department of Justice when the Bucks County Pennsylvania district
attorney found clear evidence of absentee ballot fraud in the congressional race there in

2010. What did the Department of Justice do? Nothing.

The Department of Justice publishes a manual Federal Prosecution of Election

Offenses, the Seventh Edition (May 2007) of which is publicly available.

DO}’s obligations under federal law are clearly delineated in the manual. Each of the
election crimes listed above is within the jurisdiction and responsibility of the DOJ to

aggressively enforce.
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The Manual specifically discusses the affirmative steps that DOJ is to take to combat
election fraud, including as the first step, “Publicize your intent to prosecute election

fraud”*?

What is the Department of Justice ‘publicizing’ instead? The Attorney General's

aggressive efforts to hlock state efforts to protect against election fraud.

The Election Crimes manual describes the requirements and protocols for
conducting investigations, comparing signatures on voter registration cards and absentee
ballot applications, ensuring that information provided on voter registration and absentee

ballot applications is correct and that ballots are cast by the voter who is duly registered.

What is the Department of Justice actually doing? This Committee simply must
aggressively inquire and demand of the Department of Justice that it do its job and follow

the guidelines of its own manual...and enforce the federal law.

As the Manual states, “In the United States, as in other democratic societies, it is
through the ballot box that the will of the people is translated into government that serves
rather than oppresses....folur constitutional system of representative government only
works when the worth of honest ballots is not diluted by invalid ballots procured by

corruption.”t2

RNLA couldn’t agree more.

This Committee MUST be aggressive in demanding that the DOJ enforce the laws
against election crimes and follow its own manual and procedures. The DOJ should be
required to tell the American people through this Committee what it is doing to combat
voter fraud and election crimes - and what its plans are to protect the integrity of the

election in 2012,

MEederal Prosecution of Election Offenses, Seventh Edition {May, 2007), p. 95.
1z
id.,p.1
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The Manual provides that the Department of Justice is supposed to announce before
Election Day how it intends to safeguard the election. This Committee should ensure that

that happens.

It is convenient for the Attorney General to refuse to prosecute election crimes or
allegations of voter fraud...and then to declare that no such crimes have been committed

and voter fraud doesn’t exist.

We have news for you, Mr. Attorney General. Vote fraud is alive and unwell in
America and you are derelict in your statutory and constitutional duties by turning a blind

eye to its existence.

We urge the Committee to rein in this fiercely partisan Attorney General and to
insist upon adherence by the Department of Justice to the enforcement of the laws duly
enacted by Congress that were passed to ensure the integrity of America’s elections. We

must work together to protect the cornerstone of our democracy.

We thank you for the opportunity to appear here today. RNLA is an organization of
attorneys nationwide committed to election integrity and we will do everything in our
power to assist this Committee in badly needed oversight of the Attorney General and the
Department of Justice to make sure that they do their jobs and vigorously enforce the

election crimes statutes of the United States.

Thank you.

#Ha#
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Mr. FRANKS. Thank you, Ms. Mitchell.

I would remind the panelists there that we would like to keep
you within the 5-minute timeframe, if possible.

I would now recognize Mr. Eversole for 5 minutes.

TESTIMONY OF M. ERIC EVERSOLE, DIRECTOR,
MILITARY VOTING PROJECT

Mr. EVERSOLE. Good morning, Chairman Franks and Members of
the Subcommittee. Thank you for allowing me to testify today re-
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garding the enforcement of military voter rights and in particular
the enforcement of those rights by the Voting Section of the De-
partment of Justice.

As many of the Committee Members know, in 2009 Congress
passed the most sweeping military voter reform in over 20 years.
That new law, the MOVE Act, promised to usher in a new era for
military voters, one that would provide those voters with enough
time to receive and return their ballots so that they would be
counted on election day.

But a law, no matter how well written, cannot deliver on its
promise if the agency responsible for enforcing that law fails to do
so or fails to do so in a timely or an effective manner. The agency
with that responsibility, the Voting Section of the Department of
Justice, has failed to uphold its end of the bargain.

From day one after the MOVE Act was passed in 2009, the Vot-
ing Section showed an unwillingness to aggressively enforce the
MOVE Act, to conduct meaningful investigations, or to bring ac-
tions in a timely manner. These failures were well-documented in
2010, and they continue to occur in 2012. The Voting Section’s only
response to these failures, one that rings hollow, is that it vigor-
ously enforces the law because it brought 14 cases or reached
agreements in 14 States to protect military voting rights.

But numbers alone mean nothing. The questions that must be
asked and answered is whether the military voter rights were actu-
ally protected in those agreements, were the cases brought in a
timely manner, and did the agreements help ensure that service
members would be able to have their voices heard on election day.
On each count, the Voting Section failed in its responsibility.

The first thing I would say about these 14 agreements is that at
least five of them aren’t agreements at all. Five of the cases are
actually letters of compliance written from the State or the Terri-
tory saying that they got the Department of Justice’s letter about
complying with the law and that they agree to comply with the
law. But that is not an agreement. No matter how you slice it, it
is a smoke screen.

But even in the cases where there weren’t agreement, the other
nine cases, it is important to look at the dates of those agreements.
All of them are signed just a few weeks before the election, and
when you settle a military voter case just a few weeks before the
election when our service members are in all four corners of the
world, you don’t provide them with sufficient time and sufficient
remedies to make sure that their rights are protected when viola-
tions occur. Justice delayed is justice denied.

But, more importantly, if you look at each of these agreements,
many of these agreements do not fully protect our men and women
in uniform. Take the cases against New York and Illinois. In both
States the Voting Section allowed local jurisdictions to mail absen-
tee ballots to service members in overseas locations less than 30
days before the election, even though they are well aware of the
fact that mail to forward deployed locations can take 30 or more
days.

The flawed nature of these agreements, especially in New York,
became very clear after the election. Of the more than 5,000 mili-
tary ballots that were turned by New York in 2010, 30 percent of
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those ballots were rejected in New York, notwithstanding the set-
tlement agreement reached by the Department of Justice.

Finally, and it can’t be overemphasized, all of these agreements
fail to address the source of the problem. That is, local election offi-
cials have not or will not comply with the law. When local election
officials like the ones recently in Wisconsin fail to send out ballots
or fail to answer simple questions about whether they mailed out
ballots and there are no consequences for that refusal to comply
with simple law, then those violations will continue to occur time
and again.

Ultimately, for our men and women in uniform to have any hope
of having their voices heard on election day, then the Voting Sec-
tion has to aggressively enforce the MOVE Act, has to do so in a
timely manner, and has to ensure that the remedies fully protect
their voting rights.

Thanks again for the opportunity to testify today, and I look for-
ward to any questions that the Committee Members have. Thank
you.

[The prepared statement of Mr. Eversole follows:]
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Testimony of Mr. Eric Eversole

Hearing on “Voting Wrongs: Oversight of the
Justice Department’s Voting Rights Enforcement”

Before the Committee on the Judiciary
Subcommittee on the Constitution

April 18, 2012

Mr. Chairman and members of the Subcommittee, thank you for providing me, as
the Executive Director of the Military Voter Protection Project (MVP Project)?, an
opportunity to testify regarding the enforcement of military voting rights by the
Department of Justice. We greatly appreciate the Subcommittee’s longstanding support

of our men and women in uniform and its efforts to protect their voting rights.

In 2009, Congress passed the most significant military voting reform in 20 years.
The new law, the Military and Overseas Voter Empowerment Act (“MOVE Act")z,
required significant changes at both the federal and state level. In particular, the MOVE
Act required states and local election officials to send absentee ballots to military voters
at least 45 days before the election. It also required states to adopt at least one form of
electronic delivery for blank absentee ballots (e.g., internet download, fax, or email).
Finally, the MOVE Act required the Department of Defense (DOD) to provide greater
military voter assistance by creating offices that would operate under the National Voter
Registration Act (NVRA). All of these changes had to be implemented by the November
2010 election.

* The MVP Project is a program of The Legacy Foundation, a 501(c)(3) non-profit organization.
More information about our program can be found at www.mvpproject.org or
www.legacyfoundation.us.

2Pub. L. No. 111-84 §§ 577 to 582, 583(a), 584 to 587, 123 Stat. 2190 (2009). Much of the
MOVE Act was codified under the Uniformed and Overseas Citizen Absentee Voting Act, 42 U.S.C. §
1973ff et seq. (“UOCAVA").
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A law, however, is only as good as the agency that enforces it and, in this context,
the Voting Section of the Department of Justice has failed to uphold its obligations
under the law.> Time and again, the Voting Section has demonstrated an unwillingness
to aggressively enforce military voting rights, take timely action, or negotiate
settlements that provide meaningful relief for military voters. These failures were well
documented in 2010 and, unfortunately, continue to occur. Without corrective action,

thousands of military voters will have their voices silenced on Election Day.

November 2010 Election

From day one, the Voting Section appeared to drag its feet when implementing
the MOVE Act and lacked a clear strategy to enforce it. For nearly a year, the Voting
Section and DOD promised to provide states with detailed implementation guidance on
the MOVE Act, but that guidance never came, and the states were forced to guess how
the Voting Section would enforce the new law. This failure not only caused a rash of
last-minute litigation on the eve of the election, it created a significant amount of

uncertainty for military voters.*

Overall, there were at least 14 states with one or more counties that failed to
mail absentee ballots at least 45 days before the election in 2010.° While a vast
majority of the violations were inadvertent errors, there were at least two states, New
York and lllinois, where the violations were much more egregious. In New York, for

example, after receiving a two-week waiver that allowed the state to begin mailing

® Only the Attorney General is authorized to bring a civil action under UOCAVA. 42 U.S.C. §
1973ff-4. That authority, in turn, has been delegated to the Voting Section.

* See M. Eric Eversole, Military Voting in 2010: A Step Forward, But A Long Way to Go, Military
Voter Protection Project & AMVETS Clinic at the Chapman University School of Law (2011) (available at
hitp://mvpproject. org/wp-content/uploads/2012/01/MVPProject _study download.pdf).

5 The states that had violations included Arkansas, Alabama, California, Indiana, lllinois, Kansas,
Maryland, Mississippi, Nevada, New Mexico, New York, North Dakota, Virginia, and Wisconsin.
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absentee ballots on October 1, 2010, 13 counties (including 3 in New York City) failed to
meet this deadline and waited until October 5, 2010, or later, to mail absentee military
ballots. Similarly, in lllinois, at least 35 counties failed to meet the 45-day deadline and,
like New York, several counties waited until October 5, or later, to mail absentee ballots.
In total, more than 45,000 military and overseas ballots were mailed less than 25 days

before the November 2010 election.

Unfortunately, many of the settlement agreements negotiated by the Voting
Section failed to fully protect military voters. Take, for example, the cases against New
York and Illinois. Even though standard mail delivery to a warzone can take 30 or more
days for the one-way delivery of a ballot,® the Voting Section negotiated a settlement
with both states that allowed counties to mail absentee ballots using standard mail
delivery. In other words, many of the ballots sent under these agreements to warzones

would not have arrived before the election.

The flawed nature of these agreements became evident after the election. In
New York, for example, local election officials rejected 1,609 of the 5,090 absentee
military ballots (or 32 percent) that were returned in 2010.” Many of the ballots
appeared to have been rejected because they arrived after the deadline negotiated
between the Voting Section and New York. Clearly, the Voting Section’s settlement

agreement did not adequately protect military voters in New York.

® The challenges associated with mail delivery to a war zone were documented in 2004 by the
Government Accountability Office, which found that 25 percent of military mail took more than 18 days
to make the one-way trip to Iraq. U.S. Gov’t Accountability Office, GAO 04-484, Operation Iraqi
Freedom: Long-standing Problems Hampering Mail Delivery Need to Be Resolved, pp. 9-13 (2004),
available at http://www.zao.gov/new.items/d04484.pdf. The Military Postal Service Agency
recommends that absentee ballots be sent at least 30 days before the election. See Federal Voting
information, Military Postal Service Agency, http://hgdainet army.mil/mpsa/vote. htm (last visited April
16, 2012).

7 Eversole, supra note 3, at 8.
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More problematic was the Voting Section’s attempt to avoid enforcement actions
by advising jurisdictions to send federal-only ballots to military voters, especially in
cases where the state could not certify state races.® This federal-only ballot presumably
would allow the state to meet the strict requirements of UOCAVA (which applies only to
federal elections), but would affect the military voter’s right to vote in state and local
races and could lead to other violations of the law. In Maryland, for example, a federal
judge found a violation of a military member’s fundamental right to vote in state and
local elections when Maryland sent federal-only ballots, based on ill-advised guidance

from the Voting Section, during the 2010 election.’

Another problem that plagued the Voting Section was its failure to discover and
pursue cases in a timely manner. Of the 14 cases where a state or local jurisdiction
failed to meet the 45-day deadline, the Voting Section pursued cases against only eight
of those jurisdictions.’® Many of those cases were discovered by third parties including

by the MVP F’roject.11 The delay in discovering these cases caused most of them to be

8 There is evidence that at least three jurisdictions received this advice, including Maryland, the
District of Columbia, and the Virgin Islands (V.1.). See Letter from Linda H. Lamone, State Administrator,
Maryland State Board of Elections, to Robert Carey, Director of the Federal Voting Assistance Program
(Aug. 25, 2010), available at http://www fvap.gov/resources/media/md_waiver withdrawal.odf; see
also Letter from Carol Thomas-Jacobs, Chief, Civil Division, Virgin Islands, U.S. Department of Justice, to
Thomas E. Perez, Assistant Attorney General, U.S. Department of Justice (Sept. 2, 2010), available at
http://www justice.gov/crt/about/vot/misc/vi_uocava letter.pdf; see also
http://www.youtube.com/overseasvote#ip/c/3A63B59A550D8450/13/x5VALB7 1208 (Webcast of Rokey
Suleman, the Elections Director for the District of Columbia, saying that the Voting Section offered the
District a federal-only solution).

° Doe v. Walker, No. 10cv2646, at 13-25 (D. Md. Oct. 29, 2010).

 The eight states include lllinois, Kansas, Mississippi, Nevada, New Mexico, New York, North
Dakota, and Wisconsin.

! Of the 14 cases mentioned above, eight cases were discovered by third parties including
violations in Alabama, Arkansas, California, Illinois, Indiana, Nevada, New Mexico, and Virginia. Six of
those cases were identified in a September 27, 2010, letter from the MVP Project. See Letter from Eric
Eversole, Executive Director of the MVP Project, to Hon. Eric Holder, U.S. Attorney General (Sept. 27,
2010), available at http://mvpproject.org/wp-content/uploads/2012/01/2010.09.27HolderLetter.pdf.

4
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settled only two or three weeks before the election. Such last-minute litigation creates

significant uncertainty for military voters and limited options for a remedy.

As for the remaining six cases, it appears that the Voting Section may have
ignored these violations based, in part, on a faulty interpretation of the MOVE Act. As
noted above, the MOVE Act requires a state to mail absentee ballots “not later than 45

days before the election.”*?

While the language is clear, the Voting Section interpreted
this provision to mean that military voters were only entitled to 45 days of total time to
receive and return their ballot, disregarding whether those 45 days accrued before the
election as required by the law. In other words, so long as a state provided a total of 45
days to receive and return absentee ballots, then the Voting Section refused to pursue a

case or a remedy.

Consider, for example, lllinois, where state law provides military voters with an
additional 14 days after the election to return their absentee ballot. Thus, as part of the
Voting Section’s settlement with lllinois, even though more than 35 counties violated
the law, the Voting Section pursed remedies only against the six counties that sent their

absentee ballots more than 14 days after the deadline.”

Not only does this interpretation effectively rewrite UOCAVA, but it creates a
situation where absentee military voters in one state are treated differently and
disparately as compared to other military voters in the same state. For example, in
lllinois, military voters in most counties (the ones following state and federal law)

received a total of 59 days to receive and return their absentee ballots (45 days before

The Voting Section sent a single e-mail in response to the letter, but provided no further information
regarding the results of its investigations or how the violations were resolved.

2 42 U.S.C. §1973ff-1(8)(A).

2 Consent Decree, United States v. The State of lllinois, No. 10-cv-06800 (D. IIl., Oct. 22, 2010)
(available at http://www.justice.gov/crt/about/vot/misc/il_uacava cd.pdf).
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the election plus 14 days after the election). In the 35 counties that violated the law,
however, the Voting Section permitted the state and counties to treat the military
voters much differently based solely on their counties’ failure to comply with the law.
Such disparate treatment creates a potential violation of these voters’ right to equal

protection.™

Finally, notwithstanding the Voting Section’s claim that it would “vigorously” and
“fully” enforce the MOVE Act, that claim must not apply to the Department of Defense
and its obligations under the MOVE Act. As noted above, DOD had an obligation to
create installation voting assistance offices that would be covered by the NVRA."® These
offices were supposed to provide the same type of voting assistance received by
civilians at their local driver’s license branch or public assistance office. Unfortunately,
DOD did not comply with this requirement before the 2010 election and the Voting

Section took no action apparent action.™®

2012 Primary Elections

In some respects, the Voting Section appears to have learned from its errors in
2010. The Voting Section has been more proactive in calling states to see whether they
will be monitoring local election officials and whether they will be in compliance for the

2012 elections. Of particular importance, the Voting Section initiated litigation against

** As the Supreme Court emphasized, “Having once granted the right to vote on equal terms, the
state may not, by later arbitrary and disparate treatment, value one person’s vote over another.” Bush
v. Gore, 531 U.S. 98, 104 (2000).

10 U.5.C. § 1566a(a). While the MOVE Act did not require the Secretary of Defense to make
the NVRA designation, that designation occurred on November 15, 2010. See
htto://www . dtic. mil/whs/directives/corres/pdf/DTM-10-021. odf.

*% See M. Eric Eversole and Hans A. von Spakovsky, A President’s Opportunity: Making Military
Voters a Priority, Heritage Foundation Legal Memorandum No. 45 (2011) (available at
htto://www. heritage.org/research/reports/2011/07/a-presidents-opportunity-making-military-voters-a-
priorityi# ftn35).
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New York because its presidential primary date made it impossible for the state to mail
absentee ballots at least 45-days before the election. A federal judge agreed ordering
the state to move its primary to June 2012 and, thus, ensuring that military voters will

be able to participate in the November election.”

Unfortunately, many of the problems that occurred in 2010 are reoccurring in
2012. Thus far, at least three states—Alabama, Ohio, and Wisconsin—have had local
election officials that failed to mail absentee military ballots at least 45 days before their
respective primaries. In Wisconsin, for example, at least 65 municipalities did not mail
absentee ballots to military voters as required by federal law and, like New York in 2010,
had municipalities that mailed their absentee ballots less than 30 days before the
election.'® Alabama, in turn, had violations in 47 counties and many of those ballots

were sent less than 30 days before the election.™

Like many of the cases in 2010, the Voting Section is discovering the violations
and taking action with little or no time to remedy the violation. For example, the
Alabama complaint was filed only 18 days before the election and the Wisconsin
complaint, as well as a consent decree, was filed 11 days before the primary election.
Such late-filed actions provide little time to notify affected military voters and, more

importantly, they limit a judge’s ability to remedy the violation. This is particularly true

* Dan Wiessner, “Judge faults N.Y. lawmakers, adopts new primary calendar,” Feb. 9, 2012
{available at http://newsandinsight. thomsonreuters.com/Legal/News/2012/02 -
February/ludge faults N_Y lawmakers, adopts new primary calendar/).

% Consent Decree, United States v. Wisconsin, No. 12-cv-197 (D. Wis., Mar. 23, 2012) (available
at http://www.justice.gov/crt/about/vot/misc/wi uocava_cd12.pdf.)

*® Order on Preliminary Injunction, United States v. Alabama, No. 12-cv-179 (D. Ala., Mar. 12,
2012) (available at hitp://www.justice.gov/crt/about/vot/misc/al uocava pi opinion.pdf).
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in cases like Alabama where there is no consent decree and the case has to be litigated.

Ajudge in such a case has few available remedies.

Worse yet, the Voting Section once again allowed the local jurisdictions in
Wisconsin and Alabama to mail overseas military ballots using first class mail, even
though they were being sent less than 30 days before the election. In both states, the
Voting Section should have required the use of express mail delivery, especially if the
ballots were being sent overseas. No one should be surprised when military voters are

disenfranchised again in both states.

Most shocking, however, was the Voting Section’s willingness to settle the
Wisconsin case without knowing whether 350 municipalities—that is, nearly 20 percent
of all municipalities—had mailed their absentee military ballots at all or on time. While
the settlement agreement required the Government Accountability Board to order a
report from the non-responding local jurisdictions, there was no remedy or
consequence if the municipality refused to provide that information. In fact, on the day
before the election, one local reporter indicated that 56 clerks still had not provided the
requested information.?’ The military voters in these municipalities were left

unprotected by the Voting Section.

Finally, it still is not clear whether the DOD has fully implemented the provisions
requiring NVRA assistance on military installations. However, given the low
participation rates in several state primaries, it is unlikely that these voting assistance
offices have been fully created or in compliance with the NVRA. For example, South
Carolina reported that it sent out 191 absentee ballots to military and overseas voters

and New Hampshire sent out for its primary, while New Hampshire mailed out 163

2 Kirsten Adshead, “Call to Duty: Military members at risk of missing W1,” April 2, 2012,
(http://www.wisconsinreporter.com/calli-to-duty-military-members-at-risk-of-missing-wi-vote).
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absentee ballots.”* Both figures represent a small percentage of the military and
overseas voters in these states. The same can be said about the 22,657 military and
overseas voters who requested an absentee ballot in Florida. Had DOD fully
implemented the voter assistance offices on each installation, as required by the MOVE

Act, the participation rates among military voters should be much higher.
Conclusion

Ultimately, in order to ensure full compliance with the MOVE Act for the 2012
elections, the Voting Section has to ensure violations are discovered and addressed in a
timely manner. It needs to investigate violations at the county or local level and, if more
expedient, address those issues at the local level. And, to the extent it provides
guidance to the states or settles a case, it must ensure that such advice or settlement
complies with the Constitution and does not disenfranchise voters in state races.

Finally, DOJ must ensure that its sister agency DOD fully complies with its obligations
under the MOVE Act. Our men and women in uniform deserve to have their rights

protected in the same way they protect our rights.

! pew Election Dispatches, “New Hampshire Dispatch: Ballots Already Cast in Presidential
Primary,” Dec. 6, 2011; Pew Election Dispatches, “Primaries Dispatch: Thousands of Military and
Overseas Ballots Already Cast in Upcoming Elections,” Jan. 17, 2012 {available at
htto://www.pewcenteronthestates.org/initiatives detail.aspx?initiativelD=85899362969).

Mr. FRANKS. And I thank you, Mr. Eversole.
Professor Weiser, you are recognized for 5 minutes.
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TESTIMONY OF WENDY WEISER, DIRECTOR OF DEMOCRACY
PROGRAM, NEW YORK UNIVERSITY SCHOOL OF LAW

Ms. WEISER. Thank you, Mr. Chairman and Members of the Sub-
committee, for this opportunity to testify.

This is a critical time for voting rights in America, and the De-
partment of Justice has a critical role to play. I will make three
points today.

First, as Chairman Conyers noted, the past 2 years have seen a
massive wave of new State laws making it harder for eligible
American citizens to vote. Overall, 22 new State laws and two exec-
utive actions have been put in place in 17 States restricting voting.
These range from requiring certain forms of photo identification to
vote, to making it harder to register to vote, to cutting back on
early voting, among other things. This is the biggest setback in vot-
ing rights in decades and an abrupt reversal of the longstanding
trend in American history to expand access to the franchise. Mil-
lions will be affected, and some will be especially hard hit: minori-
ties, the poor, people with disabilities, students and older Ameri-
cans.

Second, the Department of Justice has a critical role to play with
respect to these new laws. Under the Voting Rights Act, States
with a history of discriminating in voting must get pre-clearance
from the Department or a Federal court before implementing
changes to their voting laws. States have the burden to show that
their new laws will not discriminate against minorities, and the
Department must review the evidence and make a determination
as to whether States have met that burden. And that is exactly
what the Department has been doing with respect to these new
voting restrictions: applying the law, nothing more, nothing less.

It has appropriately found that Florida, Texas, and South Caro-
lina have not met their burden of showing that their new laws
won’t discriminate against minorities. And the Brennan Center is
in fact involved in those matters. The new law in Florida has made
it so hard for civic groups to register fellow citizens to vote that the
League of Women Voters and groups across the State have shut
down their voter registration drives. And this especially hurts mi-
norities, who register at voter registration drives at twice the rate
of White citizens. Florida also cut back on Sunday early voting,
which was used especially by African American and Hispanic
churches.

New strict photo ID laws in both Texas and South Carolina also
disproportionately harm minorities. Texas’ own data show that as
many as 795,000 registered voters—that is not just eligible but reg-
istered voters—do not have State photo IDs, and Latino citizens
are between 46 percent and 120 percent more likely than White
voters to lack those IDs.

A quick word on voter ID laws. There may be disagreements
about voter ID as a policy matter, but everyone should agree that
voter ID laws should not gratuitously disenfranchise voters. Unfor-
tunately, that is what many of the new laws we are seeing this
year do. They are far more restrictive than the ID laws of the past,
limiting the forms of ID that will be accepted, cherry-picking the
IDs that certain groups may not have, and eliminating exemptions
and fail-safe protections for voters who don’t have IDs.
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These aren’t reasonable ID laws. They require IDs that 11 per-
cent of eligible Americans don’t have, and those who participate in
primaries are disproportionately among those who do have those
IDs. And these laws don’t have a way for people without IDs to
verify their identities and to vote, as Virginia Governor Bob
McDonnell just complained when he sent back a bill in that State
last week.

I should add that Section 5 of the Voting Rights Act is not the
only law that these new restrictions may run afoul of. Just yester-
day, for example, the Ninth Circuit Court of Appeals ruled 9-2 that
a law in Arizona that requires proof of citizenship to register to
vote violates the Federal Motor Voter Law.

Third, in contrast to these controversial new voting laws, there
is a commonsense bipartisan solution that would actually improve
the integrity of our elections and public confidence: modernizing
our ramshackle voter registration system. As Mr. Adams noted in
his written testimony, the voter rolls are a mess. A Pew Study re-
cently found that one in four eligible Americans are not registered
to vote and that one in eight voter registration records have serious
errors.

Better enforcement of the NVRA, including Section 7 and Section
5, would certainly help, but the real problem is that in most of the
country we still rely on an antiquated, error-prone, paper-based
voter registration system. Congress can help the States bring our
voting system into the 21st century by passing a law to modernize
voter registration across the country. This would add millions of el-
igible voters to the rolls, increase accuracy, reduce opportunities for
fraud and abuse, and cut costs. It is a solution everyone can get
behind.

Thank you very much.

[The prepared statement of Ms. Weiser follows:]
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Wendy R. Weiser
Director, Democracy Program
Brennan Center for Justice at NYU School of Law
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Mr. Chairman and the Members of the Subcommittee on the Constitution:

On behalf of the Brennan Center for Justice,’ I thank you for providing me the
opportunity to present testimony at this important hearing. Both the U.S. Department of Justice
and Congress play critical roles in ensuring free, fair, and secure elections in America.

A recent study I co-authored, Voting Law Changes in 2012, documents the record number
of bills introduced and passed this past year that restrict access to voting. > Make no mistake:
these sweeping voting law changes raise grave concerns. Many of these new statutes were
enacted in states covered by the Voting Rights Act’s Section 5. These states must demonstrate
that new voting laws do not improperly impact minority citizens. The U.S. Department of
Justice has the duty to review those laws. The Justice Department has appropriately exercised its
obligation to assure that these states follow the Voting Rights Act. It has enforced the clear
dictates of law—nothing more, nothing less. The Department can and should do more to
affirmatively enforce critical federal statutes protecting opportunities for voter registration.
Congress, too, should step forward to modernize our ramshackle voter registration system.

' The Brennan Center is a nonpartisan think tank and legal advocacy organization that focuscs on issucs
of democracy and justicc. Among other things, we seck to cnsure fair and accurate voting procedures and
systems, and to maximize the participation of eligible American citizens in elections. We have done
extensive work on a range of issues relating to voting rights, including work to modemize our voter
registration system, reniove unnecessary barriers to voter participation; make voting machines more
secure and accessible; defend the federal Voting Rights Act; and expand access to the franchise. Our
work on these topics has included the publication of studics and reports; assistance to federal and state
administrative and legislative bodies with responsibility over elections; and, when necessary, participation
in litigation to compel states to comply with their obligations under federal law and the Constitution.

This testimony is submitted on behalf of a Center affiliated with New York University School of Law, but
does not purport to represent the school’s institutional views on this topic.

> WENDY R. WEISFR & LAWRENCE NORDEN, VOTING LAW CHANGES IN 2012 (2011), available ar
http://brennan.3cdn.net/d16bab3d00e5a82413_66m6ySxpw.pdf.
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Common sense, nonpartisan reforms could add all eligible voters to the rolls while cutting costs,
reducing errors, and curbing any chance for fraud. We should move past partisan “voting wars”
and bring our systems into the 21st Century.

In my testimony today, I will focus on: (1) the recent state legislative developments
affecting voting and elections, including laws requiring government-issued photo 1D to vote; (2)
the impacts of the new laws, including those that are being examined by the Department of
Justice and the courts; (3) the Department’s efforts to enforce federal voting laws; and (4) the
need for additional steps to improve the election system for all eligible Americans.

L New Laws Restricting Voting in the States

For decades, our nation has expanded the franchise and knocked down old barriers to full
electoral participation. The last two years have seen an abrupt change in course, with a wave of
state laws and legislation that create new restrictions on voting access. These laws take many
forms—from eliminating election-day registration, to restricting voter registration drives by
community groups, to reducing the number of days for early voting and limiting the number of
days for voter registration.

As of today, during the 2011-12 legislative sessions, twenty-four (24) laws and executive
actions restricting access to the polls were passed, and at least seventy-four (74) measures are
still pending in state legislatures across the country.

The restrictions fall into five major categories: (1) requirements that voters provide
specific kinds of government-issued photo ID to vote or have their votes counted; (2)
requirements to provide documentary proof of citizenship in order to register and vote; (3) new
restrictions on voter registration; (4) cutbacks on the availability of early and absentee voting;
and (5) actions permanently depriving previously incarcerated citizens of their right to vote.
Here is an overview of recent state legislation impacting voting rights, grouped by subject area:

a. Restrictive Photo ID

By far the most common election-related legislation introduced and passed in 2011 and
thus far in 2012 is legislation requiring voters to produce certain forms of photo ID to vote. Prior
t0 2011, only two states had imposed strict photo ID requirements.> During the 2011 and 2012
legislative sessions, however, seven states have passed strict “no-photo, no-vote” voter ID laws
for citizens who vote in person;* and three of those extended the new photo ID requirements to

* Thosc statcs arc Indiana and Georgia. See WLISLR & NORDLN, supra note 2, at 4; Brennan Center for
Justice, 2012 Voting Law Changes: Passed and Pending Legisiation That has the Potential to Suppress
the Vote, available at http://brennan.3cdn.net/ [ f40bff8cb338f75 1a_88mébSrob.pdf.

* Alabama, Kansas, South Carolina. Tennessce, Texas, Pennsylvania, and Wisconsin. Tennessce,
however, allows certain voters without ID to cast a regular ballot after swearing an affidavit of identity at
the polls. See WEISER & NORDEN, supra note 2, at 6-7; Brennan Center for Justice, 2012 Voting Law
Changes: Passed and Pending Legislation That has the Potential to Suppress the Vote, available at
http://brennan. 3cdn net/1£40bff8cb538f751a_88mobsrob pdf.

2
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absentee voters.® Mississippi similarly adopted a strict photo ID requirement for all voters via a
ballot measure to amend the state constitution. Rhode Island passed a photo LD law that allows

voters without 1D to cast a ballot that will count if their identities are later verified by signature

match.

Overall, thirty-four (34) states saw bills introduced requiring photo IDs for voting. Of the
states that do not have voter ID laws, only three—Oregon, Vermont and Wyoming—did not
consider voter ID legislation this year or last. In five states, governors’ vetoes prevented photo
ID legislation from becoming law.” In Minnesota, voters will consider a ballot initiative to
require photo 1D for voting in November 2012; and Missouri voters may also consider a voter 1D
ballot initiative, depending on the resolution to a legal challenge.

In addition, Virginia's legislature recently sent a voter ID bill to Republican Governor
Bob McDonnell, who just last week stated that he would not sign the law unless the legislature
softened the requirement to present a photo ID in order to cast a ballot. His proposed
amendments included an expansion of the list of acceptable IDs, an increase in the time voters
have to provide the required ID, and a proposal to count the provisional ballots of voters who
lack the required identification after signature verification ®

b. Proof of Citizenship

At least seventeen (17) states saw legislation introduced that would require documentary
proof of citizenship in order to register or vote. Very few official documents actually establish
citizenship: birth certificates, naturalization certificates, and passports are among the rare
examples. Proof of citizenship laws passed this past year in Alabama, Kansas, and Tennessee.
Alabama® and Kansas" will require all new voter registration applicants to produce documentary
proof of citizenship, while Tennessee!! will require individuals flagged by state officials as
potential non-citizens to produce such documentation. Until this year, only two states (Arizona,
through its controversial Ballot Proposition 200, and Georgia) had passed proof of citizenship
laws, and only one (Arizona) had such a requirement in effect. "2 In contrast, all other states rely

* Kansas. Texas, and Wisconsin. See WEISER & NORDEN, supra note 2, at 6.
°d.
’ Minnesota, Missouri, Montana, New Hampshire and North Carolina. See id. at 5 n.17.

¥ Matthew Ward, Virginia Governor Seeks to Soften Voter ID Legislation, CHICAGO TRIBUNE, Apr. 10,
2012, available at www .chicagotribune.com/news/sns-rt-us-usa-voterid-virginiabre83a03b-
20120410,0,479433 story.

?S.B. 256, 2011 Gen. Assemb., Reg. Sess. (Ala. 2011), available at
http://alisondb.legislature. state.al us/acas/searchableinstruments/201 | RS/Printfiles/SB256-int.pdf.

""H.B. 2067, 2011 Sess. (Kan. 2011). available at
http://www kslegislature.org/1i/b2011_12/vcarl/mcasurcs/hb2067/.

"' S.B. 352, 107th Gen. Assemb., 2011 Sess. (Tenn. 2011), available at
http://wapp.capitol tn.gov/apps/BillInfo/Default. aspx BillNumber=SB0352.

"> AR17. REV. STAT. §8 16-152(A)23). 16-166 (2011).
3
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on the aftidavit signed by a new registrant, under penalty of perjury, swearing that she is a U.S.
citizen and that she meets all other voting eligibility requirements.

c. Making Voter Registration Harder

At least sixteen (16) states saw bills introduced to end highly popular Election Day and
same-day voter registration, limit voter registration mobilization efforts, and reduce other
registration opportunities. Florida and Wisconsin passed laws making it more difficult for
people who move to stay registered and vote. Ohio and Maine, meanwhile, eliminated same-day
voter registration, used by tens of thousands in 2008 alone, although the people of Maine voted
to restore same-day voter regi stration,'® and Ohio’s law is now being challenged by ballot
referendum in November 2012."

Florida, Illinois, and Texas passed laws restricting voter registration drives and other
community-based voter registration activity. Florida enacted a law which effectively shut down
registration drives that previously registered hundreds of thousands of citizens in that state,'®
Florida’s new law now requires that groups and individuals who wish to help voters register first
pre-register with the state, submit within 48 hours every voter registration application received,
continually submit extensive forms and reports, and keep track of every voter registration
application they distribute.'® While Texas law had already required private citizens to be
deputized by a local election official before they could register anyone to vote, the new law now
requires these individuals to complete certain trainin‘g requirements, which may include a final
exam, before they can help register any new voters.'

d. Reducing Early and Absentee Voting

At least nine (9) states saw bills introduced to reduce their early voting periods, and four
tried to reduce absentee voting opportunities. Florida, Georgia, Ohio, Tennessee, and West
Virginia succeeded in enacting bills reducing early voting. These cutbacks were proposed in
spite of the fact that early voting was used by nearly one-third of all voters in 2008."% Five
states—Florida, Georgia, Ohio, Tennessee, and West Virginia—enacted laws that shortened the

 Eric Russell, Mainers Vote 10 Continue Election Day Regisiration, BANGOR DAILY NEWS, Nov. §,
2011, available at hitp://bangordailynews.com/2011/11/08/politics/early-results-indicate-election-day-
voter-registration-restored/.

M WEISER & NORDEN, supra note 2, at 25-26. Because the law’s challengers met the requirements to put
the law before voters on the ballot, Ohio’s new law will not be in effect in 2012.

'H.B. 1355, [14th Reg. Sess. (Fla. 2011), available ar http./Avww flsenate gov/Session/Bill/2011/1353;
H.B. 1570, 82d Leg., Reg. Sess. (Tex. 2011), available at
http://www capitol.state tx us/tlodocs/82R/billtext/pd f/HBO 1570F pdf#navpanes=0.

' WFISER & NORDEN, supra note 2, at 21.
17 Id

¥ R. MICHALL ALVARLZ LT AL.. 2008 SURVLY OF 111 PURIFORMANCL OF AMERICAN ELECTIONS 12
(2009). available at http://www.vote.caltech. edu/drupal/files/report/Final%20report200902 1 8.pdf.

4
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early voting period.” In the law that will be put before voters this November, Ohio cut the
state’s previous early voting period of thirty-five days and eliminated early voting on Saturday
afternoon and Sunday.”® Florida shortened the early voting period from two weeks to one, and
eliminated voting on the Sunday before Election Day.

e. Making it Harder to Restore Voting Rights

Governors Terry Branstad of Iowa and Rick Scott of Florida both issued executive
actions reversing previously adopted policies of restoring voting rights to citizens with past
felony convictions.” In lowa, 80,000 citizens in the last six years had their voting rights restored
under this now reversed policy.23 In Florida, about 150,000 citizens had their rights restored
between 2007 and 2010. In fact, up to one million people could have benefited from the practice
reversed by Governor Scott and his clemency board; based on the prior rates of restoration, we
estimate that approximately 100,000 Floridians would have had their voting rights restored by
2012 but for that executive action.>*

'Y H.B. 1355, 2011 Leg. Scss. (Fla. 2011), available at

http://www myfloridahouse .gov/Sections/Documents/loaddoc.aspx?FileName=_h1335er.docx&Documen
tTypc=Bill&BillNumber=1355&Scssion=2011; H.B. 92, 2011 Gen. Assemb. (Ga. 2011), available at
http://www legis.ga.gov/Legislation/20112012/116254 pdf; H.B. 194, 129th Gen. Assemb., Reg. Sess.
(Ohio 2011), available ar http://www legislature.state.oh.us/Bill Text129/129_HB_194_PS_N .html; S.B.
772, 107th Gen. Assemb., 2011 Reg. Sess. (Tenn. 2011), available at

http://www capitol.tn.gov/Bills/107/Bill/SB0772 pdf; S.B. 581, 80th Leg., st Scss. (W. Va. 2011),
available at

http://Awww legis state.wv.us/Bill_Text HTML/2011 SESSIONS/RS/pdf bills/sb581%20ENR pdf.

“ H.B. 194, 129th Gen. Assemb., Reg. Scss. § 3509.01(B) (Ohio 2011), available at

http://www legislature state.oh.us/BillText129/129 HB_194 PS N.html. The Ohio Secretary of State
has interpreted another law that passed in 2011, H.B. 224, to end the period of in-person absentee voting
at 6 PM on the last Fiday before Election Day and thereby eliminate the last weekend of early voting
prior to the election for all but uniformed and overseas absentee voters. Under this interpretation, one
challenged by some Ohio Icgislators and voting rights groups, carly voting on this last weckend will be
climinated regardlcss of the outcome of the November referendum.

712011 FLA. LAWS 40, available at http://laws flrulcs org/files/Ch_2011-040.pdf; see also Justin Levitt, 4
Devil in the Details of Florida’s Early Voting Law, ELECT1ON LAW BLOG (May 23, 2011), available at
http://electionlawblog.org/?p=18296.

2 Jowa EXLC. ORDUR NO. 42 (July 4, 2005), available at

http://brennan. 3cdn.net/563fe831695be3alfa nwmo6bvbik.pdf (repealed by Gov. Branstad); FLA. PAROLE
COMM’N, RUTLES OF EXECUTIVE CLEMENCY (Mar. 9, 2011), available at

https://fpc.state fl.us/PDFs/clemency rules.pdf.

= WFISFR & NORDEN, supra note 2, at 34.
# See id. at 34-35,37n. 1.

w
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South Dakota recently passed a law imposing further res‘u’ictions< on voting by citizens

. . . . . . 2 -
with past felony convictions by disenfranchising persons on probation.” This new law adds to
the state’s existing requirement that an individual complete any term of imprisonment or parole

before his or her voting rights can be restored.
1. The Impact of the New Voting Laws

The new laws significantly alter the rules by which many Americans register and vote,
placing new restrictions on the ways citizens can register and requiring more administrative steps
in order to vote. In October, the Brennan Center estimated that these changes will make it harder
for five million eligible Americans to vote.”® To put that number in perspective, it is larger than
the margin of victory in two of the last three presidential elections.

The litany of new state voting laws will have a disproportionately large impact on certain
voters—especially the young, students, the elderly, minorities, women, low-income, and disabled
voters. The new laws hit these groups hardest for multiple reasons. Some are less likely to have
access to the type of documentation required by the new laws, or lack documentation with a
current name or address. And some may rely on methods of voting and registration eliminated
or restricted by the laws at higher levels than the general population. Below is some statistical
evidence of how each of these groups may be especially atfected by particular laws that have
been passed.

a. The Impact of Photo ID Laws

Before examining the data concerning the impact of the new photo ID laws, it is worth
noting that not all photo ID laws are created equal. Photo ID laws in place before the 2011 and
2012 legislative sessions were by and large less restrictive than the current crop of ID laws in
three key ways: they accepted more forms of 1D; they provided more exemptions and failsafe

. ; . 27 . . .
options for those without conforming IDs;”" and they made it easier for voters without photo IDs

3 H.B. 1247, 2012 Leg. Sess. (S. Dak. 2011), available ar
http://legis.state .sd.us/sessions/2012/Bill .aspx?Bill=1247.

* See WEISFR & NORDEN, supra note 2, at 37 n.1 (explaining basis of estimate). That figure continues to
change, as states continue to pass new laws and as courts and voters reject some previously-enacted laws
and as restricting voting.

* For example, in Florida, voters who do not have photo TD can vote a provisional ballot that will count if
the signature on the envelope matches that on their registration record. Tn Michigan and Louisiana, voters
without D can vote a regular ballot after swearing an affidavit of identity at the polls. Indiana's photo ID
law provides three categorics of cxeeptions to the strict voter ID requirement: onc for the indigent, a
second for those with religious objection to being photographed, and a third for those living in state-
licensed facilities that serve as their precinct's polling place. Voters seeking to claim an exemption froin
the law based upon a religious objection or based upon their status as an indigent voter must go to the
polls on Elcction Day and cast a provisional ballot. Within 10 days following the clection, the voter must
visit the county election office and affirm that the religious or indigence exemption applies. In Georgia, if
a voter docs not have a photo ID, she may go to the county registrar within three days and obtain a frec
photo ID and the provisional ballot will be counted.

6
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to obtain such IDs, through affirmative education and outreach and, in Indiana’s case, by having
far greater citizen access to ID-issuing offices. In contrast, for example, unlike in Indiana and
Georgia, the new South Carolina and Texas laws exclude state-issued employee photo 1Ds, and
the new laws in Kansas and Wisconsin provide #no mechanism for any voters without photo TD to
vote a ballot that would count at the polls. Unfortunately, this means that there is a far higher
likelihood that lack of ID will prevent citizens in these states from voting.

As the Brennan Center published in our report, Citizens Without Proof, based on a
national survey conducted by the Opinion Research Corporation, 11% of voting-age Americans
do not have the kinds of current government-issued photo 1D required by the most restrictive
new identification laws passed this past year.”® The numbers are far worse for specific
populations. For example, 18% of 18-24 year-old citizens and 18% of citizens 65 or older lack
current government-issued photo IDs.* Among African Americans, approximately one in four
do not possess such ID.*" And according to another study, 78% of African-American men aged
18-24 in Milwaukee County, Wisconsin do not have a driver’s license.’!

Other independent empirical studies have come to the same conclusions. For instance,
the 2001 Commission on Election Reform co-chaired by former Presidents Carter and Ford
found that between 6 and 11 percent of voting-age citizens lack driver’s licenses or alternate
state-issued photo IDs.*? A 2008 survey of registered voters in eighteen states found that 8%
lack a valid, state-issued photo 1D with their current address.® A 2007 Indiana survey found that
over 13% of registered Indiana voters lack a valid Indiana driver’s license or an alternate
Indiana-issued photo ID, and that state residents with only a high-school degree are 9.5% less
likely to have access to valid photo TD than college graduates.34 A 2009 Indiana study found that

* BRENNAN CENTER FOR JUSTICE, CITIZENS WITHOU'T PROOE (20006), available at

http://www brennancenter.org/content/resource/citizens_without_proof a_survey of americans_possessi
on_of documentary proo/; see also WENDY WEISER, KEESHA GASKINS & SUNDEEP IYER, ‘CITIZENS
WITHOUT PROOF’ STANDS STRONG, Sept. &, 2011, at

http://www brennancenter.org/content/resource/citizens_without proof stands_strong/ (responding to a
recent attempt to criticize this study).

9 Id

30 Id

> JOHN PAWASARAT, THE DRIVER LICENSE STATUS OF THE VOTING AGE POPULATION IN WISCONSIN 3
(2005), available at http://www4.uwm.edu/eti/barriers/DriversLicense. pdf.

*2 THE NATIONAT, COMMISSION ON FEDERAT, ELECTION REFORM, TO ASSURF. PRIDE AND CONFIDENCE IN
THE ELECTORAL PROCESS (2001), available at
http://f11 findlaw.com/news.findlaw .com/hdocs/docs/clection2000/clectionreformrpt080 1 pdf.

¥ LORRIE FRASURE RT AL, 2008 COLLABORATIVE MULTI-RACTAT, POST-ELECTION SURVEY:
COMPARATIVE MULTI-RACIAL SURVEY TOPLINES 24 (2008), available at

http://cmpstudy .com/assets/CMPS-toplines.pdf.

* MATT A. BARRETO, STEPHEN A. NUNO, & GAEBRIEL R. SANCHEZ, VOTER ID REQUIREMENTS AND THE
DISENFRANCIISEMLNT OF LATINO, BLACK AND ASIAN VOTLRS (2007), available ai

http://www brennancenter.org/dynamic/subpages/download file 50884 pdf.

7
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81.4% of all white eligible citizens had access to a driver’s license, compared to only 55.2% of
black eligible citizens.* A 2006 national survey sponsored by the Center on Budget and Policy
Priorities found that 8.9% of African-Americans born in the U.S. do not have a passport or birth
certificate available.*® And a 2007 regression analysis of data from the Georgia Secretary of
State and the Georgia Department of Driver Services determined that, compared to white voters,
black voters were over three times more likely to lack photo m.¥

Data provided by Texas and South Carolina to the Department of Justice confirm that a
substantial number of eligible voters who are already registered—and an even greater proportion
of minority voters—lack the IDs required by the new state laws. As the Department of Justice
recently noted, Texas’s data showed that the number of registered voters in the state who do not
have a driver’s license or a comparable non-driver’s photo TD ranges from 603,892 to 795,955,
and Hispanic registered voters are between 46.5% and 120% more likely than white voters to
lack such ID.* (The state did not provide data about African-American voters.) According to
South Carolina’s data, 239,333 registered voters do not have state-issued driver’s or non-driver’s
IDs, 81,393 of whom are minorities, and minorities were almost 20% more likely than white
voters to lack DMV-issued photo TDs.*

A number of the new photo ID laws are drafted in a way that makes it more difficult for
voters of color and younger voters to qualify. For example, South Carolina, Texas, and
Tennessee explicitly exclude state-issued student photo 1Ds from the list of acceptable
identification,™ and Wisconsin included requirements that Wisconsin State University’s student
IDs did not meet (at least at the time of enactrnent).“ Texas and Tennessee, despite not allowing
state student IDs, do allow the use of concealed-carry handgun permits to vote. This legislative
choice disproportionately harms African Americans, who are under-represented among
concealed-carry handgun permit holders and over-represented among students. For instance,

¥ Matt A. Barreto et al., 1e Disproportionate Impact of Voter-11) Requirements on the lilectorate—New
Evidence from Indiana, PS: POLITICAL SCIENCL AND POLITICS 111 (January 2009), available ar
http://faculty . washington.cdu/mbarrcto/papers/PS_VotcrlD pdf.

3% ROBERT GREENSTEIN, LEIGHTON KU & STACEY DEAN, SURVEY INDICATES HOUSE BILL COULD DENY
VOTING RIGLITS TO MILLIONS 01 U.S. CITIZENS 1 (2006), available at http://www .cbpp.org/files/9-22-
06id.pdf.

¥ M.V. HOOD 111 & CIIARLES S. BULLOCK, 1L, Worth a Thousand Words?: An Analysis of Georgia's
Voter Identification Staiute, 36 Am. Politics Research, no. 4, July 2008 at 353-579. available al
http://apr.sagepub.com/content/36/4/555 abstract.

* Letter from Thomas E. Perez, Assistant Attorncy General, U.S. Dep't. of Justice, to Keith Ingram,
Director of Elections, Office of the Texas Secretary of State, Mar. 12, 2012, 3, available at
http://brennan.3cdn net/fe6a2 1493d7eclaafc_vym6b91dt.pdf.

¥ Letter from Thomas E. Perez. Assistant Attorney General, U.S. Dep’t. of Justice, to C. Havird Jones,
South Carolina Assistant Deputy Attomey General, Dec. 23, 2011, available at
http://brennan . 3cdn net/394b9ct4396be7ebe8_0pm6i2fx6.pdf.

% See WEISER & NORDEN, supranote 2, at 8.
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African Americans make up 16.9% of the Texas public university student population,* but
received less than 7.7% of the state’s concealed-carry permits in 2010.%

Racial minorities will also frequently face greater obstacles to obtaining the newly
required documentation. For example, acceptable forms of identification under the Texas law
can be obtained at driver’s license offices. Approximately one-third of Texas counties, however,
do not have a driver's license office, and Latinos in these counties are significantly less likely to
have common photo IDs. According to the most recent data Texas provided to the Justice
Department, 14.6% of Latinos in counties without driver’s license offices do not have either a
driver’s license or a personal identification card, compared with 8.8% of non-Latinos.** Latino
households are also less likely to have access to a vehicle, making it harder for Latinos to travel
the distance to the closest driver’s license office.

These impacts translate into real consequences for real people.*® Dorothy Cooper, a 96-
year-old African-American woman in Tennessee, illustrates what can happen to women when
the names on their birth certificate do not match the married names on their registration records:
she was reportedly denied a free TD card and told she could not vote at her polling place, as she
had in almost every election in the last 75 years,46 Tn the state’s recent primaries, 285 voters
reportedly cast provisional ballots because they did not have photo IDs.*’ In South Carolina, it
has been reported that husband-and-wife physicians who have been registering their patients to

*U.S. CLNSUS BURLAU, 2009 American Community Survey, available at

http:/Awww .census.gov/acs/www/data documentation/data_main/ (demonstrating significance at the 3%
level, using a Z test for a single sample proportion) (data obtained by creating a custom table from the
2009 American Community Survey one-vear estimates in the U.S. Census Bureau’s Data Ferrett).

“ TEX DEP’T OF PURLIC SAFETY, CONCEALED HANDGUN LICENSING BUREAU, INFORMATION BY
RACFE/SEX, available at

http://www txdps state.tx. us/administration/crime_records/chl/PDF/2010Calendar/ByRace/CY 10Race Sex
LicApplssucd.pdf.

“ See Letter from Thomas E. Perez, Ass’t Attorney General, Civil Rights Div., Dep’t of Justice, to Keith
Ingram, Dir. of Elections, Tex. Scc'y of State, Mar. 12, 2012; see also Sundcep Tver, Unfair Disparities in
Voter ID, BRENNAN CENTER BLOG, Sept. 13, 2011, available ai

http://www . brennancenter.org/blog/archivesfthe accessibility of texas dlo locations/ (Latino voters
make up about 33% of Texas citizen voting age population but more than 60% of those who live more
than 20 miles from a state driver’s license office).

* For additional storics of individuals affccted by voter TD laws, scc Lawyers™ Committee for Civil
Rights Undcr Law, Think Getting “Free " 1D is Easy? Think Again!, at

http://www lawycrscommittec.org/page?id=0046; Think Progress, Nine People Denied Voting Rights By
Voter ID Laws, at http://thinkprogress.org/justice/2012/03/22/449243/report-nine-people-denied-voting-
rights-by-voter-id-laws/; Justin Levitt, Testimony Before Senate Committee on the Judiciary, Sept. 8,
2011, at http://www judiciary senate.gove/pdf/11-9-8 Levitt Testimony pdf.

“ Ansley Haman, 96 Year Old Chattanooga Resident Denied Voting I, CHATTANOOGA TIMES-FRER

PRTSS, Oct. 5, 2011, available ar http://timestrecpress.com/news/201 1/oct/05/marriage-certificate-
required-bureaucrat-tells/.

' Daniel Potter, Vorer ID Law Triggers 285 Provisional Baillots; Not All Count, WPLN NEWS, Mar. 9,

2012, available at hitp://wpln.org/?p=34932.
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vote for the past 29 years are unable to help many of their patients register to vote, even though
they have offered to pay for IDs, because many of their patients do not have birth certificates.**

Tn contrast to the claims of many photo TD supporters, photo ID laws risk depressing
voter turnout. Indeed, the most rigorous empirical study to date, 9 recently described in the
leading journal of political science methodology, Political Analysis,”® concludes that the strictest
forms of voter ID requirements reduce turnout among registered voters. And contrary to the
claims of some,*' there is no evidence that photo ID laws increase turnout. At a time when
Hispanic voting rates, as well as raw numbers, went up sharply up in neighboring states,
Hispanic turnout in Georgia went up much less than in sister states without a photo 1D
requirement in effect. In fact, adjusting for growth in the voting-age Hispanic citizen population,
the increase in Hispanic votes cast between 2006 and 2010 was over 250% greater in North
Carolina than in Georgia. Similarly, the increase in black turnout in North Carolina was 129.7%
greater than the increase in black turnout in Georgia between 2006 and 2010.%

b. Photo ID Laws Do Not Improve Election Integrity

Photo ID laws also fail to meaningfully improve the security of our elections system.
The only problem they have the potential to address is in-person impersonation fraud, and study
after study confirms that problem to be exceedingly rare, and far rarer than the
disenfranchisement caused by photo ID requirements.

* Dawn Hinshaw, S.C. Hushand-and-Wife Doctor Couple at Center of Voting Rights Movement, THE,
SUN TIMES, July 18, 2011, available at http://www thesunncws.com/2011/07/18/2283993/sc-husband-
and-witc-doctor-couple html,

* R. MICHAEL ALVAREZ, DELIA BAILEY, & JONATHAN N. KATZ, THE EFFECT OF VOTER IDENTIFICATION
LAWS ON TURNOUT (Oct. 2007), available at
http://brennan. 3cdn net/c267529¢2bb704¢85d_u0m6ib08s.pdf.

*R. Michacl Alvarcz, Dclia Bailcy, & Jonathan N. Katz, An Empirical Bayes Approach 1o Estimating
Ordinal Treatment Effecis, POLITICAL ANALYSIS 26-30 (2010), available at
http://brennan . 3cdn.net/a53782740e4185414a8 snm6bhfivg.pdf.

*! For example, as Hans von Spakovsky stated on PBS NEWSHOUR (March 14, 2012): “In fact, the turnout
of African-Amcricans and Hispanics, for cxample, in Georgia wen! up significant/y m the state in the two
federal clections held sinee [voter 1D was instituted |.™

** Data on voter turnout by race in North Carolina were extracted front the November 2006 and
November 2010 statc voter history filcs, available at ftp://www.app.sboc.statc.nc.us/enrs/. Data on voter
tumout by race in Georgia were extracted from the voter turnout reports produced by the Georgia
Secretary of State’s Office; the reports are available at

http://sos.georgia.gov/elections/voter registration/Turnout by demographics.htm. Hispanic population
growth adjustments were calculated by indexing the ratc of voting-age Hispanic citizen population growth
in North Carolina to the rate of voting-age Hispanic citizen population growth in Georgia; population
growth data werc obtaincd from the Current Population Survey’s Voting and Registration Supplement,
available at http://www census.gov/hhes/www/socdemo/voting/.
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These laws are justified by wild charges of massive voter fraud. A leading proponent,
John Fund, for example, has published a book entitled Stealing Eleciions: How Voter Fraud
Threatens Our Democracy.™ But as Heritage Foundation fellow Hans von Spakovsky told 7he
New York Times:

“The left always says that people who are in favor of this claim there is massive
fraud,” said Mr. von Spakovsky, of the Heritage Foundation. “No, I don’t say
that. I don’t think anybody else says that there is massive fraud in American
elections. ...

For several years, the Brennan Center has studied claims of voter fraud in order to
distinguish unfounded and exaggerated tales of fraud from reliable, verified claims of election
misconduct. Our analytic method was published in a monograph entitled ke 1ruth about Voter
Fraud, which catalogs the recurrent methodological flaws that lead to allegations of voter fraud,
and debunks baseless — though often repeated — reports of voter fraud.* In our research we
have found virtually no fraud of the type that a photo ID requirement could fix. To the contrary,
allegations of voter fraud typically prove baseless upon inspection. A recent example occurred
in South Carolina, where state election officials proved that what had appeared to be voting in
the name of dead people was actually just mistakes in list matching and clerical errors.*®
There is little to no reliable evidence of any in-person impersonation fraud in the country.
Again, this form of fraud is the only misconduct that photo D laws address.

Other available studies also show that the incidence of in-person voter impersonation is
extraordinarily rare. Between October 2002 and September 2005, as part of a high-priority
national effort to investigate and enforce laws against voter fraud, the Department of Justice
brought 38 cases; of those, only one conviction involved impersonation fraud.*” In a

%3 JOHN FUND, STEALING ELECTIONS: HOW VOTER FRAUD THREATENS OUR DEMOCRACY (Encounter
Books, 2d ed., 2008).

> Michael Cooper, New State Rules Raising Hurdles at Voting Booth, THE NEW YORK TIMES, Oct. 2,
2011, Page A1, available at http://www.nytimes.com/2011/10/03/us/new-state-laws-are-limiting-access-
for-voters html ?sq=hans%20von%20spakovsky &st=csc&scp=2 &pagcwantcd=all.

** JUSTIN LEVITT, THE TRUTH ABOUT VOTER FRAUD (2007), available at
http://www brennancenter.org/content/resource/truthaboutvoterfraud/.

* Officials in the state’s motor vehicle department had claimed that 950 dead people allegedly voted in
recent elections. The state’s Election Commission examined 207 of those alleged instances and found no
evidence of poteutial fraud in 197, and insufficient evidence to make a determination in the remaining 10.
See Pam Fessler, In South Carolina, New Report Finds No Evidence of "Dead’ Vorers, NPR, Feb. 23,
2012, at http:/Avww npr.org/blogs/itsallpolitics/2012/02/23/14729353 7/in-south-carolina-new-report-
finds-no-evidence-of-dead-voters; see also Justin Levitt, New report of potential “dead voters™ in South
Carolina ... and it's not even Halloween, ELECTION LAW BL.OG, Jan. 12, 2012, at
http://clectionlawblog.org/?p=27864.

*7U.S. Department of Justice, Criminal Division, Public Integrity Section, “Election Fraud Prosecutions
and Convictions; Ballot Access and Voting Integrity Initiative, October 2002 — September 2005,”
available at http://cha housc gov/media/pdfs/DOJdoc pdf.
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comprehensive examination of the 9,078,728 votes cast in Ohio’s 2002 and 2004 general
elections, a total of four were found to be fraudulent meriting legal action by the Board of
Elections and County Prosecutors; there is no evidence that any of the four convictions could
have been prevented by a photo ID law.>® A comprehensive analysis of the 2004 Washington
gubernatorial election revealed 6 cases of possible double voting and 19 cases of alleged voting
in the name of deceased individuals out of a total 2,812,675 ballots cast; the rate of ineligible
voting that thus might have been remedied by ID requirements was 0.0009%.> In an extensive
study searching for voter fraud in all 50 states, Barnard political scientist Lorraine Minnite
concluded that deliberate instances of voter fraud are extremely rare.*

Efforts to document the existence of impersonation voter fraud typically come up empty.
After reviewing reams of papers filed by supporters of Indiana’s voter ID law in 2007, the U.S.
Supreme Court identified only one proven case of impersonation fraud in recent decades, and
one infamous historic example from 1868.' The Brennan Center’s comprehensive review of all
alleged voter fraud incidents submitted to the Court in that case showed that only a handful of
allegations that could possibly have involved impersonation fraud and only one proven case that
could possibly have been prevented by an ID requirem ent.® Similarly, a website recently put up
by the Republican National Lawyers Association attempts to gather information about voter
fraud prosecutions and convictions in all fifty states over the past decade.®® The information
collected on that website, however, shows only two pofential cases of impersonation voter fraud,
one by mail and one whose facts could not be determined. Instead, the site lists cases of
potential double voting, potential non-citizen voter registration or voting; potential voter
registration fraud; potential absentee ballot fraud; potential vote buying; and potential voting
from the wrong residence.®* None of these forms of fraud would be addressed by a photo ID
requirement at the polls.

*¥ COHHIO and League of Women Voters Ohio, Zet the People Vote: A Joint Report on [lection Reform
Activities in Ohio (Junc 14, 2003), available at
http:/moritzlaw .osu.cdu/clectionlaw/litigation/documents/N EQCH-MotiontorPT-10-14-08-ExE. pdf.

* Borders v. King County, No. 05-2-00027-3 (Wash. Super. Ct. Chelan County June 24, 2005).
% LORRAINE MINNITE, THE MYTH OF VOTER FRATUD (2010)
ol Crawford v. Marion County Election Board, 533 U.S. 181, 195 mn. 11, 12 (2007).

 JUSTIN LEVITT, ANALYSIS OF ALLEGLD FRAUD IN BRILI'S SUPPORTING CRAWFORD RUSPONDLNTS
(Dec. 2007), at http://brennan.3cdn.net/45b89¢6d 14859b0f8e_i2m6bhev9.pdf.

% See Republican National Lawyers Association, Voter Fraud: The Evidence, at
http://www.mla.org/votefraud.asp,

 Specifically, the site lists 25 cases of potential double voting, 25 cases of potential non-citizen voter
registration or voting; 47 cases of potential voter registration fraud; 32 cases of potential absentee ballot
fraud; 72 cases of potential vote buying; 57 cases of voting from the wrong residence; 28 cases of
potential voting by unqualified voters; 13 other cases of specific but non-ID related fraud; and 2 cases of
unspccified fraud. /d.
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Some claim the low incidence of evidence of voter impersonation fraud is because it is so
difficult to detect.”* In truth, there are multiple means to discover in-person impersonation fraud,
all of which might be expected to yield more reports of such fraud, if it actually occurred with
any frequency. An individual seeking to commit impersonation fraud must, at a minimum,
present himself at a polling place, sign a pollbook, and swear to his identity and eligibility.

There will be eyewitnesses: pollworkers and members of the community, any one of whom may
personally know the individual impersonated, and recognize that the would-be voter is someone
else. There will be documentary evidence: the pollbook signature can be compared, either at the
time of an election or after an election, to the signature of the real voter on a registration form,
and the real voter can be contacted to confirm or disavow a signature in the event of a question.*®
There may be a victim: if the voter impersonated is alive but later arrives to vote, the
impersonator’s attempt will be discovered by the voter. (If the voter impersonated is alive and
has already voted, the impersonator’s attempt will likely be discovered by the pollworker; if the
voter impersonated is deceased, it will be possible to cross-reference death records with voting
records, as described above, and review the actual pollbooks to distinguish error from foul play.)
If the impersonation is conducted in an attempt to influence the results of an election, it will have
to be orchestrated many times over, increasing the likelihood of detection.

It is telling that there have been only a handful of potential instances of impersonation
fraud among the hundreds of millions of ballots cast during a period when investigating voter
fraud was expressly deemed a federal law enforcement priority,®” and when private entities were
equipped and highly motivated to seek, collect, and disseminate such reports. Every year, there
are far more reports of UFO si ghtings,“ The scarcity of reports of in-person impersonation
fraud, in this context, is itself meaningful.

c. The Tmpact of Proof of Citizenship Laws

Nationwide, at least 7% of voting-age Americans do not have ready access to proof of
citizenship documentation, according to our 2006 study.69 Based on this, the Brennan Center
estimates that well over half a million citizens may not have the necessary proof of citizenship
documentation now required in Kansas and (in some cases) Tennessee, and that will be required

5 See, e. g.. Crawford v. Marion County Election Board, 472 F.3d 949, 953 (7th Cir. 2007).

%1t is no answer that the individual may have submitted a fraudulent registration form in a fictitious

namc, presumably outside of the presence of an clection official, before arriving in person to votc in that
fictitious name. Federal law already contemplates this hypothetical and unlikely possibility, by providing
that any registrant new to the jurisdiction who submits a registration form by mail must at some point, and
through a broad range of means, offer reliable proof of his identity before voting. 42 U.S.C. § 15483(b).

¢7 See Dep'’t of Justice, Fact Sheet: Department of Justice Ballot Access and Voting Integrity Initiative,
July 26, 2006, http://www .usdoj .gov/opa/pr/2006/July/06_crt_468 html; Eric Lipton & Tan Urbina, /n 5-
Year Effort, Scant Evidence of Voter Fraud, NY. TIMES, Apr. 12, 2007.

% See, e.g., UFO Casebook, Breaking UFO News Reports, http://www.ufocasebook.com/.
 CITIZENS WITHOUT PROOF, supra note 28.

—
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in Alabama, to register to vote.”” New proof of citizenship requirements may especially harm
women, who are much less likely to have updated proof of citizenship documents that reflect
their current legal name. According to our 2006 study, one third of voting-age women do not
have access to proof of citizenship with their current legal name.

Citizens with low income may also have difficulty complying with proof of citizenship
requirements. At least 12% of citizens earning less than $25,000 lack ready access to proof of
citizenship documentation.”> Moreover, such documentation can be prohibitively expensive for
the poorest citizens; for example, birth certificates cost between $15 and $25.7 Other
documents, such as certificates of naturalization, can cost hundreds of dollars.” Although
Alabama and Kansas provide for free birth certificates if needed in order to register, Tennessee
does not. Moreover, Alabama and Kansas’ free birth certificates will not help those born out of
state.

d. The Impact of New Voter Registration Restrictions

New laws restricting voter registration drives will result in far less community-based
voter registration activity, which will have disparate impacts on minority voters.

Florida’s former Republican Governor Charlie Crist has called the new law in Florida “a
step backward,” explaining that ““creating barriers to voter registration or access to the polls is
contrary to our democratic ideals.”” Though it has been in effect for only a short time, the
impacts of the new Florida law’s onerous burdens are already clear. Multiple groups, whose
charitable missions revolve around protecting and expanding the franchise, have ceased or
significantly curtailed voter registration activities throughout the state out of fear that they will
be unable to comply with the law’s requirements and thus be subject to fines, crippling civil and
criminal penalties, and devastating reputational harm. Community registration groups who have
in the past brought thousands of new voters onto Florida’s rolls have explained the law’s impacts
to their work:

™ The citizen voting age population of the states is around 9 million, and approximately 7% of citizens do
not have proof of citizenship documentation. CITIZENS WITIIOUT PROOT, supra notc 28.

7 Id
7210’.

 Texas Vital Statistics — Birth Certificares, TX. DEP”I' OF STATE HEALTH SERVS..,
http:/Awww dshs state tx.us/vs/reqproc/certified_copy.shtm ($22); Ordering Birth Certificates, KAS.
DEP’T OF HEALTH AND ENV’T, http://www kdheks.gov/vital/birth_howto.html ($15); Vital Records, GA.
Dur™1 or PuB. HEALTLL, http://health statc.ga.us/programs/vitalrccords/birth.asp ($25).

™ U.S. CITIZENSHIP AND IMMIGRA TION SERVICES, N-600, APPLICATION FOR CERTIFICATE OF
CITIZENSIIP, available at

http://www .uscis.gov/portal/site/uscis/menuitem. 5af9bb935919f35e66£614176543f6d 1a/?vgne xtoid=a936¢c
ac092a3d010VegnVCM 10000048{3d6alRCRD.

 Charlic Crist, Florida Laws Ereci Barriers o Voter Participation, TAMPA BAY TIMLS, April 10, 2012,
available at http://www tampabay .com/opinion/columns/article 1224203 ece.
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Deirdre Macnab, President of the League of Women Voters of Florida [LWVF],
explained: “As a result of the new Law, LWVF has ordered a statewide cessation of
voter registration until the Law is enjoined or limited in such a way as to substantially
reduce the organizational and financial risk to the League, its members, and volunteers. ..
The local Leagues operate on a decentralized model with an all-volunteer force, which
has successfully registered tens of thousands of Floridians to vote over the last 72 years
without incident. The 48-hour requirement would require LWVF and its local Leagues
to dramatically revise their procedures in a manner that would require volunteers to
become detailed timekeepers and create strict schedules to ensure that forms were
handed in before the clock strikes 48 hours—and do all this under the ticking time bomb
of civil penalties and fines.” Moreover, “[m]any LWVF volunteers are elderly and
depend on others for transport. They may have a particularly hard time meeting the 48-
hour deadline.”™

Rock the Vote’s [RTV] President Heather Smith stated, “RTV is extremely concerned
that the Law will make it exceedingly difficult to encourage student volunteerism with
us. The Law now requires each ‘registration agent’ to sign a sworn form detailing severe
felony penalties that result from false registration. While we train our volunteers to
ensure no one falls afoul of these laws, introducing a student to civic participation and
volunteerism via a list of felony penalties, in turn signed under felony penalty of perjury,
is intimidating and scary for many students. The nature of the required form will lead to
fewer students who are willing to participate in and volunteer in RTV’s voter registration
activity, particularly on a spontaneous basis.” Likewise, Ms. Smith affirms that “[TThere
is no question that we will have to drastically cut back, or perhaps discontinue, our
registration efforts in Florida. We have already suspended our Democracy Class
program [a voter registration training module for high school teachers] and our in-person
voter registration work in the state of Florida since the Law’s passage.” The cessation of
RTV’s Democracy Class in Florida is particularly significant because RTV has “had to
turn down requests from individuals and teachers in Florida to collaborate on voter
registration activity due to the Law’s burdensome new requirements.”

The new restrictions on voter registration drives will disproportionately harm minority

and young voters. In Florida, for example, African Americans and Latinos registered to vote
through voter registration drives at twice the rate as white voters in 2004 and 2008.”
Community-based voter registration drives typically register significant numbers of citizens to

7 Brennan Center for Justice, Testimony before Congressional Field Hearing, New State Voting Laws TT:
Protecting the Right to Vote in the Sunshine State, Janvary 27, 2012, available at

http://www .brennancenter.org/content/resource/new_state_voting_laws_ii_protecting_the_right to_vote
in_the sunshine state/.

™ Letter from Lec Rowland, Democracy Counscl, Brennan Center for Justice & Mark A. Posncr, Scnior
Counsel, Lawyers” Comm. for Civil Rights Under the Law, to Chris Herren, Chief, Voting Section, U.S.
Dep’t. of Justice 12 (July 15, 2011), available at
http://brennan.3cdn.net/4713a8395c96£48085_p7m6ivesh.pdf.
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vote in Florida and elsewhere. According to the U.S. Census Bureau’s Current Population
Survey, as of the November 2010 election, 7.3% of all registered voters, which would translate
to 585,004 Florida citizens, had been registered to vote through such third-party drives in
Florida. Those numbers are significantly higher for communities of color. As of 2010 in
Florida, 16.2% of African-American registered voters and 15.5% of Hispanic registered voters in
Florida were registered through drives, compared to only 8.6% of non-Hispanic white registered
voters.”™ Similarly, African Americans and Latinos registered to vote through voter registration
drives at approximately twice the rate of white voters in 2004 and 2008.

Unsurprisingly, during its consideration by the legislature, the law was strongly opposed
by minority leaders in Florida. And, because of its disparate impact, numerous civil rights
organizations and individuals (including several represented by the Brennan Center) have
intervened in Florida v. United States to illustrate how the law harms minority voters.”

e. The Impact of Early Voting Changes

Minority voters will also bear the brunt of new laws restricting early voting. In 2008, a
large number of American-American churches in Florida and Ohio organized successful “souls
to the polls™ drives, whereby churchgoers were provided free rides to the polls for early voting
on Sunday. In Florida, 33% of citizens who voted early on the Sunday before Election Day were
African American, even though African Americans make up only 13% of the citizen voting age
population.*® Additionally, 24% were Latino, even though Latinos make up only 16% of the
citizen voting age population.xI Now, Florida has eliminated voting on the Sunday before the
election, and Ohio has passed a law eliminating Sunday voting entirely.

f. The Tmpact of Laws Making Tt Harder to Restore Voting Rights

Actions to prevent the restoration of voting rights to previously incarcerated citizens will
prevent tens and possibly hundreds of thousands from being able to vote and disproportionately
hit minorities the hardest. A total of 5.3 million American citizens are not allowed to vote
because of a criminal conviction, even though 4 million of those have completed their
sentences.*” A disproportionately high number of these citizens are African American and
Latino. Nationwide, 13% of African-American men have lost the right to vote, a rate that is

™ U.S. Census Bureau, Current Population Survey (Nov. 2010).

™ A letter by the Brennan Center and the Lawyers’ Committee for Civil Rights Under Law further
detailing these racial impacts, which was submitted to the Justice Department in opposition to the
preclearance of the Law on behalf of the National Council of La Raza and the League of Women Voters
of Florida, is available at http:/brennan 3cdn net/3463b136d6b952b158_6nm6ii Lsn.pdf.

* Rowland & Posner, supra note 77.
f1 Id

2 Jury MANZA & CLRISTOPLLER UGGEN, LOCKLED QUT: FELON DISENFRANCIISUMUNT AND AMURICAN
DEMOCRACY 76 (2006).
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seven times the national average.*® Latinos are also incarcerated at higher rates than Whites;
Latinos represent 21% of the prison population despite representing only 16.3% of the total U.S.
populationA84 The new South Dakota law expanding disenfranchisement to voters on probation
is likely to have a disproportionate impact on the state’s Native American voters, who make up
8.8% of the state’s population and 26.8 % of the state prison population.xD

By reversing the policy of restoring voting rights to previously incarcerated individuals, states
exacerbate existing disparities in the criminal justice system by keeping a population with a
disproportionately high number of minority voters off the voter rolls.

1.  The Role of the Department of Justice in Enforcing Federal Protections of the Right
to Vote

The Department of Justice, through its Voting Rights Section, plays a critical role in the
monitoring and enforcement of laws protecting the right to vote, including the seminal Voting
Rights Act of 1965, the National Voter Registration Act of 1993 (NVRA or “Motor Voter”
Law), the Help America Vote Act of 2002 (HAV A), and the Uniformed and Overseas Citizens
Absentee Voting Act of 1986 (UOCAVA), as amended by the 2010 Military and Overseas Voter
Empowerment Act (MOVE Act).

The signiticant bulk of the Department’s recent voting rights enforcement actions have
been taken under UOCAVA and the MOVE Act to enforce the rights of military and overseas
voters. According to the Department’s website, it has filed 8 cases and reached 10 settlements
since 2009 to enforce UOCAVA and the MOVE Act.*® In contrast, the Department brought only
two enforcement actions to enforce the states’ obligations to offer voter registration services at
public service and disability agencies under the NVRA’s Section 7, and only one more over the
past decade.*’ The Department’s other enforcement actions since 2009 include 6 cases and 2
settlements under the language minority provisions of the Voting Rights Act, one case under
Section 2 of the Voting Rights Act, which protects against the illegal dilution of minority votes,
and one under the Voting Rights Act’s rules against voter intimidation.® In addition, the

8 SENTENCING PROJECT, FELONY DISENFRANCHISEMENT LAWS IN THE UNITED STATES 1 (Mar. 2011),
available at http://www sentencingproject.org/detail/publication.cfm?publication_id=15.

¥ BURLAU OF JUSTICL STATISTICS, PRISONLRS IN 2009 (2010) 27, available at

http://felonvoting procon.org/sourcefiles/usdojbs] prisoners 2009 pdf; Karen R. Humes, Nicholas A.
Jones, and Roberto R. Ramirez, OVERVIEW OF RACE AND HISPANIC ORIGIN: 2010 3, available at

www census.gov/prod/cen2010/bricts/c2010br-02 . pdf.

5 ACLU VOTING RIGHTS PROJECT, VOTING RIGHTS IN INDIAN COUNTRY 45 (Sept. 2009), available at
https://www.aclu.org/files/pdfs/votingrights/indiancountryreport.pdf.

% U.S. Department of Justice, Cases Raising Claims Under the Uniformed and Overseas Citizens
Absentee Voting Act, available at

http://www justicc gov/crt/about/vot/litigation/recent_uocava.php#wi_uocaval2.

*7'U.S. Department of Justice, Cases Raising Claims Under the National Voter Registration Act, available
at http://www justice.gov/crt/about/vot/litigation/rccent_nvra.php#louisiana.

¥ U.S. Department of Justice, Cases Raising Claims Under Section 2 of the Voting Rights Act, available
ar http://www justice.gov/crt/about/vot/litigation/casclist. php.
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Department has considered thousands of voting changes submitted for preclearance by states and
localities covered under Section 5 of the Voting Rights Act,” and it has raised objections to a
handful of those voting changes (17 listed on the Department’s website).*®

a. Enforcement of Section 5 of the Voting Rights Act

The Voting Rights Act of 1965 is widely regarded as the most effective federal civil
rights statute of the 20® Century, and was reauthorized by Congress in 2006 with overwhelming
support. Under Section 5 of the Act, certain jurisdictions with a history of discriminatory voting
practices must demonstrate—either to a three-judge federal court or the Department of Justice—
that changes to their voting laws do not have a retrogressive impact on minority voters, a process
known as preclearance. Under Section 5, these states bear the burden of demonstrating that their
voting laws have neither the purpose nor effect of harming the state’s minority voters. When
jurisdictions submit voting changes to the Department of Justice for preclearance, the
Department is obligated to assess the evidence submitted by those jurisdictions and to determine
whether they have met their burden of showing that those changes have no discriminatory
purpose and no discriminating effect. When jurisdictions file preclearance actions in federal
court, the Department is the defendant in those actions.

Although the Department has considered thousands of requests for preclearance of voting
changes over the past three and a half years, it has only considered three so far relating to the
new laws restricting voting:

o InJune of 2011, South Carolina sought preclearance from the Justice Department for its
new voter ID law requiring voters to produce government-issued photo ID at the polls.
The Department rejected the state’s request, in part because the state’s own data
demonstrated that “minority registered voters were nearly 20% more likely to lack DMV-
issued 1D than white registered voters, and thus to be effectively disenfranchised by [the]
new requirements.”m

« Similarly, the state of Texas submitted its new photo ID law to the Department of Justice
in July 2011, seeking preclearance for the State’s photo ID law. The Department
objected to preclearance, among other reasons, because the state’s own data showed that

* U.S. Department of Justice, Notices of Section 5 Activity Under the Voting Rights Act of 1963,as
Amended, available ai http://www justice.gov/crt/about/vot/notices/noticepg.php (listing all Scction
submissions and actions by date).

# U.S. Department of Justice, Section 3 Objection Determinations, available at

http://www justice gov/crt/about/vot/sec 5/obj _activ.phpy.

! Letter from Thomas E. Perez, Assistant Attomey General, U.S. Dep’t. of Justice, to C. Havird Jones,
South Carolina Assistant Deputy Attorney General, Dec. 23, 2011, available at
http://brennan. 3cdn.net/594b9cf4396be7ebe8 Opm6i2fx6. pdf.
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a Hispanic voter is between 46.5 and 120 percent more likely than a non-Hispanic voter
to lack the main state-issued photo 1Ds.”

o The state of Florida withdrew an administrative preclearance request from the
Department of Justice, and filed a federal lawsuit in the District of Columbia in 2011
before the Department had issued an opinion on provisions of the state’s new law that
restricts early voting and voter registration. After reviewing all evidence provided by the
state, the Department has taken the position in court papers that Florida has not met its
burden of showing that recent restrictions on voting and voter registration were passed
with neither the intent nor the effect of harming minority voters.”

Tn each of these cases, which are now being considered by three-judge panels of the
District of Columbia,”* the Department properly found that states have failed to meet their
burden under the Voting Rights Act that the laws at issue do not harm minority voters. What is
more, in none of these cases have the states at issue offered evidence of the existence of an actual
problem these new legal restrictions were supposedly designed to address. South Carolina, for
instance, did not submit “any evidence or instance of either in-person voter impersonation or any
other type of fraud that is not already addressed by the state’s existing voter identification
requirement and that arguably could be deterred by requiring voters to present only photo
identification at the polls.”*®

These findings reflect not the Department’s opinions or views of the underlying policies,
but rather the Department’s analysis of whether the states have made the required showing under
federal law. It bears noting that the Department of Justice under the last Administration,
although it controversially precleared Georgia’s photo ID law over the recommendations of staff
analysts, raised an objection to Michigan’s closure of a DMV branch office in part because that
would make it more difficult for minority citizens served by that office to obtain the photo IDs
required by the state’s voting laws.”® As the Department noted in its recent letter to Texas,
minorities in Texas similarly have less access to ID-issuing offices.”’

* Letter from Thomas E. Perez, Assistant Attomey General, U.S. Dep’t. of Justice, to Keith Tngram,
Director of Elections, Office of the Texas Secretary of State, Mar. 12, 2012, available ar
http://brennan.3cdn net/fc6a21493d7cclaafc vym6b91de.pdf.

* Florida v. United States, Case No. 1:11<v-01428 (D.D.C. Mar. 2, 2012) at Dkt. 83 (joint status report
filed by Department of Justice and Defendant-Intervenors, noting that the United States” position is that
the State has not met its burden, to demonstrate that the law’s provisions are entitled to preclearance
under Section 5 of the Voting Rights Act).

* The Brennan Center is counsel to intervening defendants in cach of those cases.
% Letter from Thomas E. Perez to C. Havird Joncs, supra notc 91,

# Letter from Grace Chung Becker, Acting Assistant Attorney General, U.S. Dep’t of Justice, to Brian
DeBano and Christopher Thomas, Dec. 26, 2007, available at
http://www justice.gov/crt/about/vot/see_5/1tr/l 122607 php.

7 See Letter from Thomas E. Percz to Keith Ingram, supra, notc 92.
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In addition to enforcing Section 5, the Department has been forced to defend its
constitutionality in a number of lawsuits. Six states and local jurisdictions launched a facial
attack on the Voting Rights Act, arguably the most successful piece of civil rights legislation in
our nation’s history. Shelby County, Alabama; Kinston, North Carolina; and the states of
Arizona, Florida, Georgia, and Texas have all recently engaged in litigation asking that a key
provision of the Voting Rights Act be found unconstitutional. The Brennan Center, along with
other groups, has intervened in these cases, and argues, among other things, that Section 5
continues to serve a compelling and critical need in today’s America. Indeed, the impact of the
recent voting laws on minority voters detailed above demonstrates that Section 5 continues to
play a vital role in safeguarding voting rights.

b. Enforcement of the NVRA

While the Department of Justice has been actively enforcing several federal voting laws,
there have been few actions to enforce the National Voter Registration Act—and Section 7 of the
NVRA in particular. Section 7 is designed to increase the number of registered voters on the
rolls by providing voter registration opportunities for individuals who access services at public
assistance agencies. This law is a critical protection to ensure that millions of low-income
citizens have opportunities to register to vote. Enforcement of Section 7 has been far too rare,
especially considering the hugely successful outcomes of such enforcement.

According to a report from Démos and Project Vote, despite overwhelming evidence of
state noncompliance with the NVRA and repeated urging from civil rights groups and members
of Congress, the Department of Justice has made little public effort to enforce the statute > Yet
when Section 7 is enforced, via privately-filed lawsuits or administrative action by the
Department of Justice, the results are stunning, and voter registration rates at targeted agencies
increase dramatically. For example, as the Démos and Project Vote report details, “[a]fter
adopting plans in 2004 to improve agency-based registration, lowa experienced an increase in
the number of voter registrations by 700 percent over the previous presidential election cycle and
an astounding 3,000 percent over the previous year.”gg Similar results were seen in Maryland,
North Carolina, and Tennessee after those states were targeted for enforcement advocacy by civil
rights groups. "

The positive results of NVRA Section 7 compliance demonstrate that enforcement of this
statute could produce extremely positive results for voters, particularly low-income voters served
by that section. Similar benefits could be achieved by ensuring full compliance with Section 5 of
the statute, which requires states to provide voter registration opportunities and to update voter

* DOUGLAS R. HESS AND SCOTT NOVAKOWSKI, UNEQUAL ACCESS: NEGLECTING THE NATIONAL VOTER
REGISTRATION ACT, 1995-2007 13 (2008). available at
http://projectvote.org/images/publications/NVRA/Unequal Access Final pdf.

*Id at 8.
1 1d. at 8-9.
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registration records at motor vehicle offices. We recommend that the Department put a renewed
emphasis on ensuring the states’ compliance with the NVRA.

IV.  Improving the Voter Registration System

Rather than simply rely on the Department of Justice’s enforcement of the NVRA,
Congress should work to pass new legislation to improve our voter registration system to make it
more secure and accessible to all eligible voters. Congress has a role to set minimum standards
for the states to follow in registering voters for federal elections. Modernizing our voter
registration systems will not only make the voter rolls more complete and accurate and save
money, it will also further curb the small potential for voter fraud.

Our current voter registration system is outmoded, costly, and rife with error. Despite
technological advances, the system still relies largely on handwritten paper forms, and places the
onus of registering on the voter rather than state officials. A recent study by the Pew Center on
the States found that about 50 million eligible Americans are not captured by the current voter
registration system and 1 in 8 voter registration records contains significant inaccuracies.”'

As the Brennan Center has previously documented, registration-related problems are the
biggest obstacle voters face each election season. "> Our current voter registration system was
not designed for a mobile society where one in six Americans moves every year. Of the 57
million citizens who were not registered to vote in 2000, one in three was a former voter who
had moved but failed to register. Unsurprisingly, registration problems alone kept up to 3
million eligible Americans from voting in 2008. 103

There is an emerging bipartisan consensus that we need to modemize our voter
registration system. Experts, election officials, and policy-makers have urged a common-sense,
cost-efficient way to update our outmoded, voter-initiated, paper-based registration system. 104
The proposed plan would simplify the registration process and bring 50 to 65 million eligible
Americans into the electoral process. At the same time, it would ease burdens on election
officials and make our voting system less susceptible to fraud and less expensive for taxpayers.
Legislation to modemize voter registration would automate the registration process at places like
departments of motor vehicles and social service agencies and would ensure that voter records

T PEw CENTER ON THE STATES, INACCURATE, COSTLY, AND INEFFICIENT, Feb. 2012, at

http://www . pewcenteronthestates.org/uploadedFiles/Pew_Upgrading Voter Registration.pdf.

12 See WENDY WFEISER, MICHAEL, WALDMAN & RENEE PARADIS, VOTER REGISTRATION
MODERNIZATION (2009), at

http://www .brennancenter.org/content/resource/voter_registration_modernization/.

193 R MICHAFI. AL.VARFEYZ ET AL., 2008 SURVEY OF THE PERFORMANCE OF AMERICAN ETL.ECTIONS —
FINAL REPORT: EXECUTIVE SUMMARY 5 (2009), available at

http://www vote.caltech.edu/drupal/files/report/2008%20Survey %2 00f%2 0the%20Pe rformance %62 00f%2
0American%20Elections%20Exccutive%20Summary.pdf.

1% See generally WLISER [T AL., supra notc 102.
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are accurate and up to date. This type of reform would both improve the system and obviate
concerns about under-enforcement of the voting laws.

Four key components are necessary to modernize our voter registration system:

o Automated Registration: States should automatically register consenting eligible citizens
to vote when they interact with other state agencies, using existing databases and without
relying on paper forms. The states’ experience with automated registration to date make
clear that this reform dramatically improves the voter registration system, increasing
voter registration rates, reducing error, and reducing costs.'** States have typically
recouped the costs of this upgrade within a year or so, and have reaped ongoing
savings.

o Portable Registration: Once an eligible citizen is on a state’s voter rolls, she should
remain registered and her records move with her so long as she continues to reside in that
state. Voters should remain permanently registered unless they move between states.

o Online Registration: Studies show that online registration is more secure and cost-
effective than paper. The federal government can encourage the development of a system
that permits voters to submit and update their voter registration online.

o Safety Net: To ensure accurate rolls and that voters are not disenfranchised by
registration errors, states should allow eligible citizens to register or correct their
registrations up to and on Election Day.

A modernized voter registration system benefits voters, election officials, and the
integrity of our voting systems. Our current registration system demands an enormous amount
of time, money, and effort from local officials. Excessive clerical work also distracts from the
planning and supervision necessary to ensure a sound Election Day. This overburdened
registration process exacerbates other problems on Election Day, leading to long lines, chaotic
polling locations, and overwhelmed volunteers. Voter registration modernization will free up
resources and allow election officials to concentrate on important pre-election preparations to
ensure elections run smoothly, rather than processing a surge of registration forms typically
received a week or two before Election Day. Key reforms can make the system work better for
election administrators and the voters they serve.

In addition, the current patchwork of voter registration laws and procedures leaves the
system vulnerable to fraud and tampering. Voter registration modernization leverages existing

19 The benefits states have achieved by automating the voter registration process at motor vehicle offices
are documented at length in CHRISTOPHER PONOROYFF, VOTER REGISTRATION IN A DIGITAL AGE (Wendy
Weiser, ed. 2010), available ar

hitp/Avww brenpanconter. ore/content/resource/voter registration in a digital_agc/, and BRENNAN
CENTER FOR JUSTICE, VOTER REGISTRATION FOR THE 21*" CENTURY (2010), at

http://www brennancenter.org/content/resource/voter registration_for the 21st century/.

106 Id
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and reliable government information to update the voter rolls, increasing their accuracy and
reliability. These are common-sense reforms that meaningfully achieve the goal of increasing
election security while also expanding the franchise.

States that have implemented key modernization reforms have enjoyed increased
registration rates, cost savings, and fewer registration errors.'”’ Many states have successfully
implemented components of a modernized voter registration system, with support from a broad
and bipartisan array of elected officials and election administrators:

o Automated registration: 17 states and the District of Columbia have partially or fully
automated the voter registration process at motor vehicle offices (Arizona, Arkansas,
California, Delaware, Washington D.C., Florida, Georgia, Kansas, Kentucky, Michigan,
New Jersey, North Carolina, Pennsylvania, Rhode Island, South Carolina, South Dakota,
Texas, and Washington). Of those, 11 and the District of Columbia are fully paperless.

o Portable registration: 16 states and the District of Columbia have portable or permanent
voter registration: Colorado, Delaware, Washington D.C., Idaho, lowa, Maine, Maryland
Minnesota, Montana, New Hampshire, North Carolina, Ohio, Oregon, South Dakota,
Washington, Wisconsin, and Wyoming. That number includes the 8 states that
accomplish portable registration using Election Day or same-day registration.

>

o Online registration: 10 states have implemented online registration (Arizona, Colorado,
Delaware, Indiana, Kansas, Louisiana, Nevada, Oregon, Utah, and Washington). That
number includes one state (Nevada) that has online registration only in its largest county,
which covers more than 70% of the state population. That number does not include
California, which passed a law requiring online registration but has not yet put it in place,
and other states that are in the process of developing online systems.

These measures have been adopted and supported by a broad bi-partisan group of state
officials.'” They both increase voter registration rates and decrease the potential for fraud—
while significantly cutting costs. They are worthy of serious consideration by Congress and
could go a long way to creating more secure and accessible elections for all Americans.

7 See id.

19% See WENDY WEISER, CHRISTOPHER PONOROFF & NHU-Y NGO, MODERNIZING VOTRR
REGISTRATION: MOMENTUM IN THE STATES (Mar. 2009), at
http://www brennancenter.org/content/resource/vrm_state momentumy/,
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TESTIMONY OF J. CHRISTIAN ADAMS, ATTORNEY,
ELECTION LAW CENTER, PLLC

Mr. AbAaMS. Thank you.

Chairman Franks, Ranking Member Nadler, and Members of the
Committee, thank you for this opportunity to testify.

Free and fair elections are the cornerstones of our constitutional
Republic. The Department of Justice has a long and admirable role
in securing the right to vote free from racial discrimination. Ahead
of the November, 2012, election, I can report on some encouraging
developments regarding the Justice Department’s enforcement of
voting laws as well as several discouraging ones.

An area where the Justice Department deserves some praise is
in the relatively smooth redistricting process after the 2010 census.
Some of this is attributable, of course, to States going to court for
approval instead of only to the Voting Section. This was a cal-
culated strategy by the States. Because in the 1990 redistricting
cycle, for example, the Justice Department was forced to pay out
nearly $2 million in court-imposed sanctions for lawyer misconduct
during the redistricting process. Some of the lawyers and staff who
worked on those cases which were the subject of sanctions are still
at the Justice Department, and States have understandably sought
to bypass the administrative process and go straight to Federal
court.

Unfortunately, there is some troubling behavior from the Justice
Department. First, let me note that it is a false perception that the
Obama administration has more vigorously protected minority vot-
ing rights than the Bush administration. The numbers prove other-
wise. The current Justice Department is woefully lacking in enforc-
ing Section 2 of the Voting Rights Act. Section 2 of the Act is the
broad prohibition on racial discrimination in elections.

While the Bush administration vigorously enforced Section 2, en-
forcement under the Obama administration has flatlined. In fact,
the current Administration has failed to initiate a single Section 2
irfl‘f\_festigation which resulted in an enforcement action since taking
office.

Loud critics of the Bush administration claim that enforcement
of Section 2 during that time was lacking, when in truth it was vig-
orous. The Bush administration filed multiple Section 2 cases to
protect national racial minorities. In fact, if you include all Section
2 cases to protect national racial minorities, the Bush administra-
tion filed 14 cases. Again, the Obama administration has filed ex-
actly one, and that is a case against Lake Park, Florida, a matter
which I brought which was launched during the Bush administra-
tion and filed in March of 2009.

In response to criticism for failing to enforce Section 2, this Jus-
tice Department has recently adopted a curious new public policy
position saying that they have initiated a record number of Section
2 investigations. This is in fact a public relations sham, and I de-
scribe how in my written testimony.

These investigations do not even reach the preliminary point of
whether it is possible to draw a minority-majority district in most
cases. Numbers can’t lie. Not a single case has been filed by the
Obama administration since the Lake Park case in March of 2009,
a case which I brought and the Bush administration started.
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A couple of other points are important about voter ID to under-
stand. The Department’s use of Section 5 to block election integrity
measures has now taken place in numerous examples. The first ex-
ample was in 2009 when a Section 5 objection was entered to stop
Georgia’s law that required that only citizens be registering to vote.
The most recent example, of course, is in South Carolina and Texas
with voter ID.

Under the interpretation by this Justice Department, unless the
States can prove an absolute absence of the slightest trace of dis-
parate statistical impact, then the DOJ will object to voter IDs in
covered States. Mississippi and Virginia should take careful note.
For example, in the South Carolina voter ID law, 90 percent of Af-
rican Americans were shown to have photo ID and 91.6 percent of
Whites.

Justice refused to consider as determinative the practical safe
harbors contained in the voter ID statutes. In South Carolina, for
example, the State would provide free rides to State offices to ob-
tain free voter ID. Voters would even be allowed to cast a ballot
on Election Day if they didn’t have ID if they filled out an affidavit
saying they had a reasonable impediment to obtaining voter ID and
swearing to their identity. The burden was on the State to prove
the affidavit was false.

I believe it is unlikely that the courts will permit such an unrea-
sonable interpretation of Section 5 of the Voting Rights Act. If the
courts do, however, then Congress must step in and examine
whether Section 5 should be amended so the Justice Department
cannot in these circumstances block implementation of State elec-
tion laws designed to ensure election integrity.

Thank you very much.

[The prepared statement of Mr. Adams follows:]
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Chairman Franks, Ranking Member Nadler, and members of the Committee:

Thank you for the opportunity to testify in this important matter. Free and
fair elections are the cornerstone of our constitutional republic. I served for five
years as a career attomey in the Voting Section at the United States Department of
Justice from 2005 through 2010. There, I investigated and brought a range of
cases to protect minority rights under the anti-discrimination and minority
language provisions of the Voting Rights Act, and also cases to enforce obligations
under National Voter Registration Act/ Help America Vote Act. I was involved in

preclearance submissions under Section 5 of the Voting Rights Act.

The Department of Justice has a long and admirable role in securing the
right to vote free from racial discrimination. The laws enforced by the Voting
Section are essential to ensure that all citizens have an equal opportunity to
participate in the political process. I was proud to enforce those laws without
regard to racial or political bias when I served at DOJ. Since leaving the Justice
Department, [ have continued to pursue cases and matters enforced by DOJ but

with private rights of action.

Ahead of the November 2012 elections, I can report on encouraging
developments regarding enforcement of federal election laws, as well as several

discouraging ones. Many of these developments directly implicate the actions of
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the Voting Section at the Department of Justice and the conduct of the November
election. Below I discuss areas where the Department of Justice deserves soime

praise, but also where this Committee should conduct vigorous investigation.

Redistrictin

One positive development is that redistricting after the 2010 Census appears
to have gone better than in previous redistricting cycles. Apart from an ongoing
case arising from redistricting in Texas, most state and Congressional redistricting
plans in the sixteen states covered by Section 5 of the Voting Rights Act have been
put in place for the 2012 election. The Justice Department deserves some credit

for a speedy and smooth redistricting process.

Tt is worth noting, however, that some of the speed and smoothness this
cycle is attributable to states wisely submitting their plans to the United States
District Court for preclearance approval while simultaneously submitting plans to
the Voting Section. This was a deliberate, and in hindsight, successful strategy by
the states to militate against some of the most abusive prior practices of the
Department of Justice. In the 1990 redistricting cycle, for example, the Justice
Department was forced to pay out nearly two million dollars in court imposed
sanctions for misconduct in the Section 5 redistricting process. For example,

Voting Section lawyers were sanctioned $1,147,228 in Hays v. State of Louisiana
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(936 F. Supp. 360, 369 (W.D. La. 1996)). In that case, a federal court imposed
sanctions after finding that “the Justice Department impermissibly encouraged—
nay, mandated—racial gerrymandering.” The court noted that, in drawing the
redistricting plans, the Louisiana legislature “succumbed to the illegitimate

preclearance demands” of the Voting Section.

In another redistricting case from the 1990°s, Johnson v. Miller (864 F.
Supp. 1354, 1364 (S.D. Ga. 1994)), the sanctions against the Justice Department
were smaller, only $594,000, but the court outlined egregious misconduct by DOJ
Voting Section lawyers. In.Johnson, the Voting Section fought to impose an
illegal, “max-black™ legislative redistricting plan on the state of Georgia. A
federal court found that the DOJ had acted inappropriately with ACLU lawyers,
noting the ACLU was “in constant contact with the DOJ line attorneys.”
Pronouncing the communications between the DOJ and the ACLU “disturbing,”
the court declared, “It is obvious from a review of the materials that [the ACLU
attorneys’] relationship with the DOJ Voting Section was informal and familiar;
the dynamics were that of peers working together, not of an advocate submitting
proposals to higher authorities.” After a Voting Section lawyer professed that she
could not remember details about the relationship, the court found her “professed

amnesia” to be “less than credible.”
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This history provides some explanation why states have decided after the
2010 Census to pursue redistricting preclearance in federal court as compared with
the more traditional route of only filing an administrative preclearance with the
Department of Justice. No sanctions whatsoever were imposed on the Voting
Section after 2000, and so far, it appears that the 2010 redistricting process is

operating smoothly and fairly, for the most part.

VYoting Rights Act Section 2

There is a false perception that the Obama administration Voting Section has
more vigorously protected minority voting rights than the Bush administration

Voting Section.

The current Justice Department Voting Section is woefully lacking in
enforcement of Section 2 of the Voting Rights Act. Section 2 of the Voting Rights
Act is the broad prohibition on discrimination in elections, and frequently
manifests as lawsuits against at-large electoral systems. Typically, the remedy
sought in a Section 2 lawsuit is a single member district legislative plan which
gives racial minorities the opportunity to elect candidates of their own choosing.
While the Bush administration vigorously enforced Section 2, enforcement under

the Obama administration has been essentially dormant. In fact, the current
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administration has failed to initiate a single Section 2 investigation which resulted

in an enforcement action since January 20, 2009,

The failure of the Justice Department to investigate then bring even a single
Section 2 claim since 2009 must be viewed in the political and historical context of
a few years ago. Loud critics of the Bush administration claimed that enforcement
of Section 2 was lacking, when in truth was it was vigorous. Indeed, I (and the
other lawyers working on the case with me) personally brought more Section 2

cases than the entire Obama administration has.

Consider Wade Henderson of the Leadership Conference on Civil Rights.
On March 22, 2007, he complained to the House Judiciary Committee about the
purported lack of Section 2 cases brought by the Bush administration,
complaining: “the [Civil Rights] Division must deal with and respond to growing
distrust among minority communities who feel increasingly abandoned and
marginalized by the Division’s litigation choices and priorities.” When Henderson
made this complaint, the Bush administration was in the process of litigating two
Section 2 cases: {nited States v. Osceola County, £1. (M.D. Fla 2005) and United
States v. Village of Port Chester, NY (S D.N.Y. 2006). In preparing this testimony,
1 could find no complaints to the media from Mr. Henderson about the fact the
Obama administration has not brought a single Section 2 case since 1 filed United

States v. Town of Lake Park, FI, (S.D. Fla. 2009), when | was a lawyer at the DOJ

6
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in March of 2009. The investigation of the Lake Park case was approved by the
Bush administration. Thus, the Obama administration has not initiated then

brought a single Section 2 lawsuit.

Wade Henderson is not the only former critic to fall silent. Stanford Law
Professor Pam Karlan, someone who has testified before committees of this
Congress, is another. In a 2009 Duke law journal article, Karlan stated “for five of
the eight years of the Bush Administration, [they] brought no Voting Rights Act
cases of its own except for one case protecting white voters.” Karlan’s claim is

demonstrably false.

The Bush administration filed Section 2 cases against Crockett County,
Tennessee, in 2001 to protect black voters; in Berks County, Pennsylvania, in
2003, to protect Hispanics; in Osceola County, Florida, in 2005 to protect
Hispanics; and, then a flurry of cases including: United States v. City of Luclid, et
al (N.D. Ohio 2006), United States v. Village of Port Chester, NY (S.D.N.Y. 2000),
United States v. Georgetown County School District, et. al. (D.S.C.2008). In fact,
if you include all Section 2 cases to protect national racial minorities, the Bush
administration filed fourteen cases. Again, the Obama administration has filed

exactly one, (Lake Park) a matter launched during the Bush administration.

' Pamela S. Karlan, “Lessons Learned: Voting Rights and the Bush Administration,” 4 Duke J.
Const. L. & Pub. Pol’y 17 (2009).
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The current lack of results in enforcing Section 2 is all the worse because of
the caustic criticism the Bush administration was forced to endure, despite a much
more vigorous enforcement record. Worse, the caustic criticism continues. In
December 2009, Assistant Attorney General Thomas Perez criticized the Bush
administration Voting Section before the American Constitution Society: “Those
who had been entrusted with the keys to the division treated it like a buffet line at
the cafeteria, cherry-picking which laws to enforce.” The enforcement record two
years removed from Perez’s 2009 bravado at ACS paints a very embarrassing

portrait of the Justice Department Voting Section.

In response to criticism for failing to enforce Section 2, the Department of
Justice has recently adopted a curious new public position — that it is conducting a
record number of Section 2 investigations. Assistant Attorney General Perez
recently told the National Secretaries of State that the DOJ has opened “almost
100 Section 2 investigations. This is a public relations strategy without

substance.

Here is what is actually happening. Soon after 1 and others criticized the
DOJ for alack of Section enforcement, the Voting Section launched the “almost

100” Section 2 investigations. The demographer at the Voting Section identified

? Cited in Serwer, The Battle for Voting Rights, The dmerican Prospect, January 8, 2010.
http://prospect.org/article/battle-voting-rights-0.
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scores of American jurisdictions — counties and towns — with substantial minority
populations based primarily on census data. No voters have complained from
these newfound targets. Names from this target list have been parceled out to
various Voting Section attorneys to take a preliminary glance to see if the matter
might be worth pursuing. These inquiries almost never go beyond looking at the
current make-up of the legislative body, and may not even involve an analysis
under Gingles One.® That is, the “investigation™ doesn’t even reach the
preliminary point of whether it is even possible to draw a minority-majority
district. In an effort to puff the “investigative” numbers, these sweeping glances
are assigned a “DJ” number, and thus become “investigations” for public relations

purposes.

Had the Bush administration used such flimsy standards for characterizing
an inquiry a “Section 2 investigation,” they probably could have boasted of
hundreds of Section 2 investigations. Indeed, I personally conducted at least 100
such preliminary inquiries, except that in many instances [ actually drew maps for
Gingles One purposes. The reality is that the “almost 100” Section 2
investigations currently being “conducted” by the Justice Department constitute
little more than a public relations exercise designed to keep critics quiet about the

absence of Section 2 enforcement.

3 See, Gingles v. Thornburg, 478 1).8. 30 (1986).
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Section 4(e) and Section 203 — Minority Language Protections

During the Bush administration, the DOJ Voting Section brought a record
number of cases to enforce Sections 4(e) and 203 of the Voting Rights Act. As
with Section 2, enforcement of minority language protections has collapsed during
the Obama administration. Sections 4(e) and 203 ensure that Americans who
cannot speak English are still able to participate fully in the electoral process.
Section 4(e) protects any Americans who were educated in Puerto Rico under the
American flag, but now live in the United States. Section 203 is a jurisdiction-
wide obligation - once the jurisdiction reaches a numeric threshold based on

Census data, ballots must be available in a foreign language.

The Bush administration brought 28 cases under Sections 203 and 4(e), and

the Obama administration has, thus far, brought six.

There are two issues meriting further attention from this Committee. The
first issue pertains to Section 203. 42 U.S.C. 1973aa vests power in the Census to
certify if a jurisdiction has met the numeric threshold to be covered by Section 203.
If a jurisdiction has more than five percent, or, 10,000 citizens “limited English
proficient,” then the jurisdiction is covered by Section 203 and must provide
foreign language election materials jurisdiction-wide. The statute defines “limited
English proficient™ as “unable to speak or understand English adequately enough

to participate in the electoral process.”

10
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Yet the Census Bureau counts any Census response as counting against the
10,000 or 5% threshold unless the respondent chooses the option: speaks English
“very well.” If, for example, the Census respondent choses “speaks English
‘well,”” they are counted toward the 10,000 or 5% percent threshold. This practice
is absurd. The final Census Bureau certification for jurisdictions which reach
either the 10,000 or 5% threshold is barred from being challenged in court. Only
Congress can fix this absurd outcome where citizens who profess to speak English
“well” are still counted toward reaching the statutory threshold for Section 203
coverage. The law should be amended to require Section 203 coverage only where
there is actually a need by amending the statute so that only a Census response

saying English is “not spoken” count s against the Section 203 triggers.

Unlike Section 203, Section 4(e) has no numeric triggers to require foreign
language ballots. Section 4(e) provides Spanish ballots for citizens of Puerto Rican
heritage. Section 4(e) is structured to protect individual citizens, not to impose

Jurisdiction-wide mandates.

Nevertheless, the Justice Department has adopted an interpretation of
Section 4(¢) arguably beyond the language of the statute and limited case law.
DOJ has demanded that entire counties adopt Spanish ballots under Section 4(e),
even if they are not covered by Section 203. One of the few cases to protect

language minorities brought by the Obama administration arguably exceeds the

11
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statute’s remedial authority. The case of United States v. Lorain County, OH
(N.D. Ohio 2011), was one such case. Lorain had pockets of Spanish speaking
Puerto Ricans, but not a county-wide need. Nor was Lorain covered by the broad
county-wide obligations of Section 203, Nevertheless, the Voting Section
demanded that Spanish language ballots be used across the entire county under
Section 4(e). Facing DOIJ pressure, Lorain County settled and adopted countywide

Spanish elections in 2011,

Amending the Voting Rights Act to include more rational Census
determinations for Section 203 coverage and clarity about 4(e) obligations would

ensure Federal power and resources are used where a genuine need exists.

National Voting Registration Act Section 8§

One of the most unfortunate circumstances relating to the 2012 elections is
the absence of DOJ enforcement of Section 8 of the National Voter Registration
Act. Voter rolls nationwide are filled with ineligible and dead voters. Yet the
Department of Justice is deliberately refusing to enforce Section 8 and require
states to purge rolls because of philosophical disagreement with the purging
statute. Failure to enforce Section 8 to require states and localities to clean up

voter rolls presents a troubling circumstance prior to the November 2012 elections.

12
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Some counties in the United States have outrageous and implausible
percentages of voting age citizens registered to vote. Consider just a few.
Noxubee County, where widespread voter fraud was proven in the case I litigated
of United States v. Ike Brown, has 113% of voting age citizens eligible to vote.* In
the case, the United States presented evidence of in-person voter impersonation.
But Noxubee isn’t even the worst county in Mississippi. Ten counties have higher
percentages than 113%, including Tunica where 2011 saw multiple voter fraud
convictions, and Claiborne County, Mississippi, where 162% of eligible voting age
population is on the rolls. Mississippi Secretary of State Delbert Hosemann has
begged these counties to clean up their corrupted rolls, but Mississippi law
provides him no statutory weaponry, except begging. The Justice Department has
the power to step in and sue states and counties to clean up their rolls, but it

deliberately refuses to act.

Unfortunately, the Justice Department has not brought a single case under
Section 8 of the National Voter Registration Act. Indeed, when I was at the Voting
Section, political appointees expressed open and outright hostility to enforcing
Section 8. Former Voting Section Chief Christopher Coates testified under oath
that he recommended eight Section 8 investigations into various states, but that the

political appointees overseeing the Voting Section simply said the Obama

* United States v. Tke Brown, 494 ¥ Supp.2d 440 (S.1D. Miss. 2007).
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administration would not enforce Section 8 to require the removal of ineligible
voters.” Coates also testified that political appointees announced to the entire
Voting Section in November 2009 that the Obama administration would never
enforce Section 8 to require states to purge ineligible voters. Coates’ testimony
was given under oath, and I can corroborate his account because I was also an

eyewitness. Dozens of other eyewitnesses to these instructions exist.

With over 150 counties across the nation with more voters on the rolls than
could possibly be eligible to vote, the outright refusal to enforce Section 8, a
provision that was part of a carefully crafted compromise by Congress in 1993,
threatens the integrity of the elections in November 2012, Thankfully, [ have
partnered with Judicial Watch to try to do what the Justice Department refuses to
do — enforce Section 8 through the private right of action provisions. Though we
don’t have the resources of the Voting Section, we will endeavor to do what they

should be doing this year.

Election Integrity Laws and Section 5 of the Voting Rights Act

The final concern ahead of the November election is the Justice
Department’s aggressive use of Section 5 of the Voting Rights Act to block

election integrity measures. The first example of this was in 2009 when a Section

* The transcript of the testimony is at http://www. uscer. gov/NBPH/09-24-2010_NBPPhearing pdf . The relevant
sections are page 33, lines 16-25 through to and including page 37.

14
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5 objection was entered to stop Georgia’s law that required proof of United States

citizenship to register to vote.

The DOJ initially claimed that Georgia failed to prove the absence of any
discriminatory intent in requiring proof of United States citizenship. Thereafter,
Georgia sued for approval in the United States District Court in the District of

Columbia, and DOJ capitulated and precleared the law.

The quick capitulation to Georgia was because the DOJ has adopted an
analytical framework for election integrity measures under Section 5 that I do not
believe would survive transparent court analysis. State photo identification

requirements also fall into this category.

In short, DOJ has adopted a de minimis standard in Section 5 reviews of
clection integrity laws. This means that unless states can prove an absolute
absence of the slightest trace of disparate impact, then DOJ will object. For
example, in the South Carolina voter ID law (which DOJ has objected to), 90% of
African-Americans were shown to have photo 1D, and 91.6% of whites. This de

minimis difference of 1.6% was found to be enough to object to the law.

Exacerbating the de minimis standard was the DOJ’s refusal to consider
determinative the practical safe harbors contained in the statutes. For example, in

South Carolina, the state would provide free rides to state offices to obtain a free

15
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voter ID. The South Carolina law also allows anyone without photo 1D to cast a
ballot if they fill out an affidavit saying they have a “reasonable impediment” from
getting the free photo ID, and swearing to their identity. Under the statute, their
ballot must be counted unless local election officials can prove “the affidavit is
false.” Simply put, anyone who could not get a photo ID in South Carolina, (even
those who could not afford to obtain a birth certificate) would be allowed to cast a

vote after filling out the “reasonable impediment™ affidavit.

I believe it is unlikely that the courts will permit such an unreasonable
enforcement of Section 5 of the Voting Rights Act, especially involving measures
designed to protect election integrity. If the courts do, however, then Congress
must step in and examine whether Section 5 should be amended so the Department
of Justice cannot, under these circumstances, use Section 5 to block

implementation of state election laws designed to ensure election integrity.

A final note. None of the shortcomings of the Voting Section relate to a lack
of resources. In fact, the prior administration did more, with less, including the
2000 redistricting cycle. What is lacking is not money, but a willingness to
enforce all voting laws in an evenhanded and efficient fashion. This unwillingness
is all the more troubling in the context of the caustic and wicked political attacks
on the good work of Voting Section employees and political appointees during the

Bush administration. Thank you for your time and attention.
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Mr. FRANKS. Thank you, Mr. Adams.

I want to thank all of you for your testimony, and I will now
begin the questioning by recognizing myself for 5 minutes.

Mr. Eversole, there are approximately 2 million military voters;
and hundreds of thousands of those, of course, have been deployed
throughout combat zones across the world. And as they risk spill-
ing their blood to defend their country, it is clear to me that their
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Justice Department is failing to ensure that they can exercise their
right to vote.

In 2010, only 4.6 percent of military voters were able to cast an
absentee ballot that counted, and only 5.5 percent could do so in
2006. The total military voter turnout for 2010 was just 11.6 per-
cent. By contrast, the national voter participation rate in 2010 was
41.6 percent.

So, Mr. Eversole, how is the Department of Justice failing to en-
sure the deployed members of the military can cast their legal vote
for their commander in chief?

Mr. EVERSOLE. Thank you, Mr. Chairman.

At the very beginning, they have to make sure to conduct timely
investigations when those ballots are supposed to go out, 45 days
before the election. You can’t wait one or 2 weeks after that 45-day
deadline to start your investigation and then take two or three
more weeks to conduct the investigation and file an action, like
they did a couple months ago or a month ago in Alabama 18 days
before the election. When you settle cases 18 days before the elec-
tion, that timeframe provides very, very limited remedies, if any at
all, other than adding some days, and it prevents service members,
especially those serving on the front lines, the ones who need the
most time, an opportunity to get their ballots. So that is where it
starts.

Then once you have a case you have to make sure that your rem-
edies actually protect the service members. The New York case was
atrocious in 2010 where 30 percent of the service members, not-
withstanding a Department settlement agreement, were still
disenfranchised under the Department’s agreement. Those voters
were abandoned, and it has to do better on that end as well.

Mr. FRANKS. Thank you, Mr. Eversole. It does seem to me like
one bipartisan conclusion should be that those who are dying to
protect this country and this Republic should see their constitu-
tional right to vote protected by this Republic.

Let me, if I could, go to you, Ms. Mitchell. You know, you formu-
lated a pretty compelling argument the DOJ is aggressively trying
to block State efforts to protect against election fraud, and it re-
minds me of DOJ’s efforts to block State laws cracking down on il-
legal immigration, in a sense, because it almost seems that, instead
of enforcing the law without fear or favor, the Obama Justice De-
partment is spending a lot of time making sure laws it doesn’t like
do not get enforced by anyone. And the recent Rasmussen polls
show that the overwhelming majority of Americans support voter
ID laws as necessary and nondiscriminatory. Why do you think
DOJ is insisting on fighting the American people on this issue?

Ms. MiTcHELL. Well, Mr. Chairman, that is the $64,000 question.
I don’t understand how it is possible for anyone to object to the
simple practice of showing identification to demonstrate that you
are who you say you are when you go vote. That polling place that
we saw on that videotape is where I vote. It is across the street
from where I live.

I mean, I got from the District of Columbia my new voter reg-
istration card. It is on a piece of typing paper. One of our RNLA
members lives in the District of Columbia, and she got five of them,
five different names sent to her apartment. Now, if she were not



81

an honest person, she could just walk in and pretend to be each
one of those people.

And what mystifies me is why anybody would oppose simple pro-
cedures that will protect the integrity of our election. And what is
troubling is that the Justice Department, rather than taking steps
as a law enforcement entity, an agency, and as our chief law en-
forcement officer Eric Holder should be out among the public say-
ing we are going to publicize what their election crimes manual
says, we are going to prosecute vigorously election crimes, they are
not doing any of that.

And it just strikes me that when you have the Pew Charitable
Trust report to which Dr. Weiser referred where 24 million—one of
every eight—voter registrations is either—it says either no longer
valid or significantly inaccurate, where you have 1.8 million de-
ceased individuals listed as voters, you have 2.75 million people
who have registered in more than one State, the simple act of pro-
ducing an ID to say that you are an authentic, eligible voter under
the law seems to me completely reasonable, and that is what the
law of the land is. The Supreme Court has upheld that; and our
Attorney General, our Justice Department should be enforcing
that.

Mr. FRANKS. Thank you, Ms. Mitchell.

And I would now recognize the distinguished Ranking Member,
Mr. Nadler, for 5 minutes.

Mr. NADLER. Thank you.

First, I never want to impugn the integrity of our witnesses, so
I will presume that Mr. Eversole was not aware of what I am about
to say. Because he told us that the Justice Department refused to
enforce the law for military ballots in New York and let New York
get away with 30 days when that wasn’t enough time.

The fact is the Justice Department sued the State of New York,
resulting in a Federal court decision that ordered the primary in
New York moved from September to June in order to enforce the
45-day law. It was the Republican majority in the State Senate
that refused to move the State primary because Congress only has
jurisdiction over Federal elections.

So that we now have a primary in June for Congress and for U.S.
Senate in order to comply with the 45-day law because the Justice
Department brought suit, and the State lost in court, in Federal
court, but we have a September primary for State elections because
the Republican majority in the State, apparently not caring about
enforcing the law on 45 days, refused to move the State primary
{:o match the Federal primary. So we are going to waste $50 mil-
ion.

So don’t tell me or this Committee or anybody else that the—at
least in New York, that the Federal—the Justice Department
hasn’t enforced that provision. They brought suit against the State
of New York, they won the lawsuit, and the Federal court ordered
the primary moved from September to June for that reason. And
since I am running in that June primary, I know the facts.

Thank you.

Ms. Weiser—Professor Weiser, I am sorry—no, that wasn’t a
question. It was a statement of fact. I will give him a question to
answer if none of this will count toward the 5 minutes.
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Mr. FRANKS. You have got it.

Mr. NADLER. Thank you. Mr. Eversole?

Mr. EVERSOLE. Well, you know, 1,700 ballots were rejected in
New York, so they brought an action in 2010. 1,700—more than
1,700, I think it was 1,789 military voters were denied their ballot,
notwithstanding the settlement agreement that the Department of
Justice brought. Those ballots were thrown in the trash.

Mr. NADLER. In your testimony, you didn’t bother mentioning the
Justice Department then sued the State of New York.

Mr. EVERSOLE. You are right. They did recently sue the State of
New York. That is a factual matter. But, again, they allowed for
a remedy here that does not require

Mr. NADLER. So the remedy—so the truth is, then—so the truth
would be, I think you and I would agree, although I don’t know the
facts about the first step, but assuming what you are saying is
true, the facts would be that for the 2010 election they did not act
adequately, but they corrected it for the 2012 election, brought suit,
did not reach a consent decree, won the lawsuit, and moved—and
the court ordered the primary moved. You didn’t bother mentioning
this to the Committee.

Mr. EVERSOLE. Well, and that is a fair point. But the point I
would also make that I think needs to be made very clearly is that
they did not protect those military voters in the State race, and
there is a 2010 decision in the district of Maryland that says that
when you deprive a service member of their State rights, their
State right to vote, that that is a constitutional violation.

Mr. NADLER. Well, except that the fact is that they—that the
Justice Department, I believe, argued for that in the Federal court,
and the Federal court ruled otherwise. The Federal court said that
they had no jurisdiction to order the State to move the State pri-
mary.

Mr. EVERSOLE. Okay.

Mr. FRANKS. Mr. Nadler, you are back on the clock here.

Mr. NADLER. Thank you.

Ms. Weiser.

Mr. FRANKS. He did mention in his testimony exactly as you
have said.

Mr. NADLER. I am sorry?

l\c/llr. FRANKS. It is in his written testimony exactly as you have
said.

Mr. NADLER. Okay.

Professor Weiser, Ms. Mitchell said that the Attorney General’s
cases against voter ID laws lack merit on the law. Is that correct?

Ms. WEISER. Absolutely not.

I should start by noting that the Crawford case that has been
mentioned a number of times has no bearing on the Voting Rights
Act cases that the Department is currently involved in. That was
a constitutional action against Indiana’s voter ID law before the
law had ever been put in place, and it did not involve allegations
of discrimination on the basis of race.

Right now, under the Voting Rights Act, what the Department
is required to look at is whether or not the States have met their
burden of showing that these laws will not harm minorities. The
evidence that the States themselves put forward show that minori-




83

ties will, in fact, be disproportionately harmed by these laws and
that tens and in some cases hundreds of thousands of minority vot-
ers who are already registered to vote won’t be able to vote under
the laws in place.

Mr. NADLER. Now, Ms. Weiser, there is, I believe, in Texas or in
some States the voter ID laws prevent use of the State-issued stu-
dent ID for college that is necessary to get the in-State tuition rate.
So, in other words, to protect their own fisc I presume that they
are pretty serious about making sure they give a State ID card and
a State University ID card only to a State resident.

Ms. WEISER. Uh-huh.

Mr. NADLER. And this is specifically precluded from being used
as a voter ID, but gun-carrying registrations are allowed. Is there
any justification in terms of accuracy? In other words, is it harder
to get a gun card than—do you have to prove your residency more
to get a gun registration than you do to get an in-State student
voter? Is there any possible justification for this, other than the
fact you don’t like student voters and you like hunters?

Ms. WEISER. There are certainly different requirements for ob-
taining student IDs and for obtaining the concealed handgun Ili-
censes. Both of them, though, are fairly rigorous, and both of them
require—look at a variety of pieces of evidence. So there really is
no justification for this kind of cherry-picking.

Most earlier photo ID laws that have been passed in the past rec-
ognize all forms of State-issued photo IDs, including student—
State-issued student photo IDs, State-issued employment IDs.
These kind of IDs are now being excluded by the laws that we are
seeing this year and for no good reason.

Mr. NADLER. Has there any reason been stated?

Ms. WEISER. I am not aware of any good reason that has been
stated.

Mr. NADLER. Thank you.

Could you finally—before my time runs out, could you elaborate
on how voter ID laws disenfranchise certain classes of voters?

Ms. WEISER. Yes. Pardon me?

Mr. NADLER. Could you elaborate on how these voter ID laws dis-
enfranchise certain classes of voters?

Ms. WEISER. Certainly.

The evidence is and all—study after study shows that minorities,
young people, low-income people are far less likely to have the
kinds of State-issued photo IDs required by these laws. This has
been confirmed repeatedly. And even in the few elections where
photo ID laws have already been put in place, there have been a
number of people who have been denied the right to vote, some
even mentioned by Ms. Mitchell today. But there have been thou-
sands of provisional ballots cast across the country by people who
did not have a photo ID at the polls and countless more people who
didn’t show up because they couldn’t meet those requirements, and
I would be certainly happy to provide more information to the Com-
mittee on that.

Mr. NADLER. Thank you.

Mr. FRANKS. I now recognize Mr. King for 5 minutes.

Mr. KiNG. Thank you, Mr. Chairman.
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I apologize, I slipped in here a little bit late after you had opened
your opening remarks, and I missed that video, and I would ask
if they could run that video again, at least for my benefit.

Mr. FRANKS. Absolutely.

Mr. CONYERS. Mr. Chairman, I will not object.

Mr. FRANKS. The Chairman appreciates that.

It is the gentleman’s time, I believe, anyway.

[Played video]

Mr. KiNG. Thank you, Mr. Chairman. I thank staff for queuing
that up for me again.

I am shocked that the Attorney General isn’t shocked. I am
shocked that the Attorney General hasn’t offered a response to this
in a meaningful way.

I sit in this Committee, and I have a friendly relationship with
the former Chairman of the Judiciary Committee. And I remember
and he will remember me presenting an acorn to him about 2007
asking for hearings on ACORN, and we had a good discussion on
that. We had private meetings working that to try to get that done.

I remember the gentleman from New York, Mr. Nadler, say be-
fore this Committee that he thought it would be a good idea to in-
vestigate ACORN and walk that back some subsequent to that
time. But it would have been a good time to investigate ACORN.

It took a James O’Keefe to get this ACORN issue brought before
America, and I carry this acorn in my pocket every day to remem-
ber what happens to the foundation of American liberty when you
have corrupt elections, when you have elections and votes that are
being disenfranchised by fraudulent votes.

Mr. NADLER. Mr. Chairman, point of personal privilege.

Mr. KING. We can suspend the clock.

Mr. FRANKS. We will suspend. Please, sir.

Mr. NADLER. I don’t believe I ever at any time said that I
thought it would be a good idea to hold a hearing on ACORN. I did
not, and I do not think that. I said at the time, if memory serves,
that I would be happy to hold a hearing if credible evidence were
developed that would justify that, but I never said it would be a
good idea to hold a hearing on ACORN.

Mr. FRANKS. Has the gentleman reconsidered since?

Mr. NADLER. I have not.

Mr. FRANKS. Okay, just wanted to make sure.

Mr. KING. I think I am reclaiming my time that I didn’t lose, and
I will acknowledge the clarity that is in the memory of Mr. Nadler.
However, it gave me a high degree of optimism that we would do
the investigation that we needed to do and should have done. And
at that point if there had been a follow-through on the part of the
then majority we would have had a bipartisan approach to cleaning
up corruption in elections.

We did not get that. Instead, we got a waived vote on the floor
of the House and the Senate that shut off all funding to ACORN
itself, and so that has to be a part of the thought process that we
are looking at at corrupt elections. And they admitted to over
400,000 false or fraudulent voter registrations, and there have been
multiple prosecutions for fraud, as Ms. Mitchell said. And so I
would turn my
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Maybe I do have a couple other narratives quickly. And that is
I went to Massachusetts for Scott Brown’s election, 3 days, and I
went into the voting booth or into the voting area in a Vietnamese
region in Boston. And there a fellow came up that did not speak
English. They asked him who he was, and they couldn’t understand
the name that he was giving. They turned the voting rolls around
and said, which one are you? He picked one and went in and voted.
That is just a snapshot of what goes on in the polls in America.

We have had the witness or the Secretary of State of New Mexico
before this Committee, and when I asked her—this is several years
ago—when I asked her, if I am working the voting area in New
Mexico and I am a registered voter and I decide I am going to vote
when I leave my shift and someone walks in and says they are
Steve King, can I stop them? Can I challenge them? Answer, no.

So on down to Venezuela, if you want to go vote for Hugo Cha-
vez, you have to show a picture ID.

In my short time that I have remaining, I would like to direct
my question to Ms. Mitchell. In the States you have listed in your
testimony, the 10 States—it starts with Iowa and it ends with Flor-
ida—can you tell me whether it is the Attorney General or the Sec-
retary of State that is moving these actions for voter fraud and
what the political affiliation would be of those who are advocating
cleaning up the voter fraud that is taking place in America?

Ms. MiTcHELL. No, Mr. King, I don’t know the partisan affili-
ation. But what I can tell you is that they are State and local au-
thorities, both election officials and local law enforcement or dis-
trict attorney. There is not a single instance where the Department
of Justice is assisting in the prosecution. And that is one of the
things that is disturbing to me, is that it is convenient, isn’t it, to
announce that—to not prosecute these cases of voter fraud or elec-
tion crimes and then to announce there are none. That to me is
quite convenient, and I think that is what this Committee needs
to ensure does not continue to happen.

Mr. KING. I thank the witnesses, and I yield back the balance of
my time.

Mr. FRANKS. Thank you, Mr. King; and I will not overlook you
this time, Mr. Conyers. You are recognized for 5 minutes.

Mr. CoNYERS. Thank you, Mr. Chairman.

May I have unanimous consent to put in the Election Protec-
tion—You Have the Right to Vote document?

Mr. FRANKS. Without objection.

Mr. CoNYERS. Thank you.

[The information referred to follows:]
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Thini Getting “Free” ID Is Easy? Think Again! - Election Prolection hitp://www.8660urvote.org/page?id=0110
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“Think Getting “Free” ID Is Easy? Think Again!

Proponents of government-issued phote iD laws say it’s simple to get “free” identification to exercise our most
fundamental right. In a recent interview (http://www.newschannel5.com/story/16350471/qovernor-hastam-
raising-concems-about-voter-id-law) , Republican Tennessee Governor Bill Haslam, who signed into law voter ID
requirements for Tennesses, stated he has hesitations with the new law because it will make it "unnecessarily
hard” for seme people in his state to vote.

"Given human nature, people tend not to address things until the last minute sometimes," Haslam
said.”I'm concerned about that fast minute, when seniors say, 'l really want to vote, | want to vote at the
polling place, | don't want to vote absentee. Oh, | heed to get a photo ID! ... and I'm ¢concerned about
the waiting time [at driver's licensing stations].”

We've heard about people acrass the country struggling to ebtain I1Ds in states with new government-issued
photo ID requirements. Below you will find the stories we've collected from a diverse group of hardworking
Americans.

if you live in a state that requires government-issued ID to vote and have questions about what s needed to get

a free |D, check out our Yoter ID Toolkits (http://www.lawyerscommittee.org/page 2id=0047) .
Indiana
Angela Hiss

Notre Dame University student Angela Hiss was barred from vating in Indiana because her Hlinois driver's license
was not accepted as proof of identification. Thousands of students like Angela will have difficulty voting in the
next election because of repressive voter ID laws. Read more (hitp: {/articles.latimes.com/2008/may/07/mation
Ina-voterid?}

Pennsylivania
Bea Bookler

Bea Bookler has voted in every election since 1840 but now 72 years later she may not be able to ¢cast what
she believes might be her last vote. At 93 years ald, Ms. Bookler lives at an assisted living facility in Chester
County, no longer posseses photo 1D and does not have her bitth cerlificate to obtain ID. Read More
(hittp:/articles.philly.com/2012-03-27/news/31245392 1 voter-id-| -requirement-law-dise nfranchises/2

South Carolina
Amanda Wolf

Amanda Wolf used to be able to vote using her student ID card. Under South Carolina’s new voter {D
requirentents, however, Amanda has had to wait & months to even get the paperwork necessary for her to apply
for an acceptable form of ID to allow her to vote. Adopted in Georgia, Amanda’s name was different on her
birth certificate, which also included the names of her birth parents. When Amanda went to Vital Records to ask
for a change, she found cut that they would only accept a major credit card, which she didnt have. Finally, after
© months and with the help of a judge, she was able to get her new birth certificate and apply for an ID. Read

4/18/2012 9:48 AM



87

Think Getlisig “Frec” 10 Is Easy? Think Again! - Election Protection http://www.8660urvote.org/page?id=0110

.Inore (http:livideo.pbs.orglvideo/2187962217/)
Delores Freelan

59-year-old Delores Freelan of South Carolina Fves on disability, and cannot afford to petition her home state of
California to-change her name and fix an error on her birth certificate. Without a valid birth certificate, she

cannot get a pholo ID to vote. Read more (hitp:/iwww.the sunnews.com/2011/07/09/2268138/group-targets-
voter-id-law.html)

Donna Suggs

Donna Suggs, born by midwife, does not have a birth certificate. Because her birth was never reported, Dorna
could not get the necessary birth certificate fo apply for an ID to vote. Only after an attorney stepped in to help
was Donna able to successfully get her free 1D. Read more (http:/ivideo.pbs.oralvide0/21979622171)

Larrie Butier

Larrie Butler, born and raised in South Caraling, is 85 years old. Denied a new driver’s license because he
doesnt have a birth certificate, Larrie went to vital records to get one and was told he'd need to provide his
school and out-of-state driving records. When he returned with the documents, Larrie was told he had fafled to
prove his identity because he coud not get his elementary school records, as the school had since closed. He
was then told that he could only get a birth certificate if he paid to get his name changed.

Watch the video below for Larrie’s own account of the incident

Willie Blair

Willie Blair, a 61-year-old sharecropper from Sumier, South Carolina has never been to school and cannot read.
His name, given to him by his stepfather, does not match the name on his birth certificate, meaning he cannet

20f6 . 4/18/2012 9:48 AM
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. use the cerlificate to get a photo ID to vote. Read more (http:/iwww.npr.ora/2011/10/19/141508278/opponents-

say-s-c-s-voting-law-unfair-for-the-poor}
Tennessee
Al Star

A homeless man was Initially denied a free state voter ID he requested to replace his lost driver's license. After
being turned away at the Department of Safety, he contacted his U8 Representative and eventually received his
free ID. Read more (http://blogs.te nnessean.com/politics/2011/nashville-homeless-man-says-he-got-vater-

id-runaround/)

Darwin Spinks

86-year-old Darwin Spinks, who served in World War || and Korea, had to pay for a "free” Tennessee voting 1D.
Read mare jhl‘tg:IlthinkErugrs.és.orggiusﬁcalzoﬂﬂ 0/26/353712tennessee-veteran-voter-id-pay{)

Dorothy Cooper

96-year-old Dorothy Cooper of Tennessee could not get a free voter ID because she could not produce her
marriage license. Ms. Cooper presented a birth certificate, a rent receipt and a voter registration card, but was
still denied the ID. Now, for the first time since the 1960s, she may not be able to vote. Read mare

http: fithinkprogress.orafjustice/2011/10/05/336382/86-year-old man-denied-voter-id-bacause-
she-didnt-have-her-marriage-license/)

Lee and Phyllis Campbell

Lee and Phyllis Campbell, a retired couple from Tennessee, were asked to pay for a new license because the
free IDs involve "too much paperwork.” Mr. and Mrs. Campbell testified before members of the House Judiciary
Committee about their ordeal. Read more (hitp:/idemocrats.judiciary.house.dovisites

Idemeocrats.judiciary.house.gov/files/documents/iCampbeli111114.pd
Marie Crittenden

92-year-old Marie of Etowah, Tennessee has consistently voted since 1948. However, with the passage of new
voter ID requirements, Marie almost couidn’t vote. After being misinformed about the necessary identification
and paperwork numerous times, Marie could only vote due to the determined aid of her niece, who convinced
the election commission to use common sense and allow Marie to cast her ballot. Read more
(http:iwww.wrebtv.com/story/16664815/92-ye ar-old-tackled-voter-id-issues}

Thelma Mitchelt

For 30 years Thelma Mitchell cleaned the Tennessee state capitol, including the governor's office. Now the
93-year-old won't be able to vole for the first time in decades after being told that her old state ID failed the new

voter ID regulations and cannot produce a birth certificate. Read more (http://thinkprogress.org/justice/2011/12
126/395287/93-year-old-t an-who-cl d-state-capitol-for-30-years-dented-voter-d/)

Virginia Lasater

91-year-old Virginia Lasater of Murfreesboro, Tennessee could not get a voter 1D because, with 100 people
ahead of her and no chairs, she could rot physicaily wait at the DMV. Ms. Lasater has been voting and working

4/18/2012 9:48 AM
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. on campaigns for more than 40 years, and now may be denied her right to vote. Read more
http:/iwww.nashvilleledge r.com/editorial/Article.aspx ?id=55529

Wisconsin
Anthony Sharp

19-year-old African-American Milwaukee resident does not have any of the accepted forms of photo 1D under
the law and does not have the income to afford the $20 certified copy of his birth certificate in order to vote.
Read more (http:/iwww.aclu.org/voting-rights/actu-files-lawsuit-challenging-wisconsins-unconstitutional-y oter-

Id-law}

Bettye Jones

Bettye Jones is 78 years okd and has voted in every election since 1959. Active in the Civil Rights movement, .
she fought for her right to vote and never dreamed it could be taken away. Bettye’s mother gave birth to her in
a time when African Americans in the South could not get hospital care, meaning that Bettye was born at home.
No birth certificate was ever filed to record her birth. However, Bettye has a current and valid Ohio driver's
license and had never had any problems voting until she maved to Wisconsin. Here, Beftye found that she will
be denied the right to vote. With no birth certificate onfile, she cannot get the ID that Wisconsin requires ta cast
a ballot; the state's law will also nat allow her to use her out of state driver’s license to prove her identity. Read
re (http: fiwww. huffingtonpost.comfudith-browne-dianis/bloody-sunday-then-and-no b 1324148.html

Carl Ellis

Carl is a U.S. Army veteran living in a homeless sheiter in Milwaukee. His only photo ID is & veteran ID card,
which is not accepted under the law. Read more (http://www.aclu.org/voting-rights/aclu-file s-law suit-

challenging-wisconsins-unconstitutional-voter-id-law}

Chris Larsen

Wisconsin Department of Safety worker Chris Larsen was fired after encouraging his co-workers to inform
citizens that IDg are free for the purposes of voting. To save money, Wisconsonites will only receive |D cards
for free if they know on their own that they need to check a box on their application, otherwise they will be
charged. Read more (hitp: /tommuckraker.tatkingpointsmemo.com/2011/08/wls employee fired for e-

mail defylng voter-id pol.php}

Florence Hessing

96-year-old Florence is disabled and rarely leaves her home, voting by absentee ballot. After writing to the
state asking how to get a photo 1D under Wisconsin's new government-issued photo D law, she was told it
waould cost her $28, even though Wisconsin 1D cards are supposed to be free. To even apply for the ID,
Florence needed a birth certificate, of which her natal state of owa told her they had no official record._Read

Gil Paar

Mr. Paar who served in the military for four years was not allowed to vote because his Veteran's card, which is
issued by the United State Department of Veterans Affairs and contains bath his photo and address is not one of
the approved forms of governmert-issued photo 1D under Wisconsin's new voter ID law. Despite having a
driver's license that would have allowed him to vote, Mr. Paar refused because a VA card is the only form of
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hoto ID that many veterans have. Read more (httg:llwww.'oumallimes,com!newsilncallmoum-g‘leisant-
man-refuses-to-vote-after-finding-veteran-sarticle 036 78de0-5¢fB-11e1-a5e2-001871e3ce6e.htmi?mode=sto

JoAnne Balthazor and Jeannie Vasen

69-year-old JoAnne Balthazor of Wisconsin waited at the DMV for almost 2 hours to receive her free ID for
voting. Jearnie Vasen, 43, didn't have enough money with her to get a replacement ID, and ended up leaving
without getting her 1D after Wisconsin DMV workers failad to inform her the ID was fres. She later returned and
got her free |D. Read more (hltg:Ilhostvgv_ladison.cumMs'lnewsl’iocallgovi-znd-golilicsfarticle e1412868-
a434-11e0-bc0c-001 cc4c002e0.htmi),

Lauren Ehlers

A student at UW-Madison, Lauren Ehlers had registered to vote two months before the election. However,
when she arrived to the polls at 7 a.m. so she could vote before work, Lauren was turned away because her
name was not on the rolls. She had to return to the same polling place later in the day to provide a document to
proving her address of residence just so she could cast a ballot. Read more {http: lwww.thedailypage.com/dally
larticle.php?article=36026]

Marge Curtin

62-year-old Marge Curtin has lived and voted in the same area for 40 years. Although her name and address
were listed on the rolls and the poll workers, including her friend of over 40 years, “new and recogrized her,
Marge was not allowed to vote because she didn't have a photo ID. Recently injured in a car accident, Marge
said she didn't think she’'d be able to make the long trip to the DMV te get an ID and went to vote at the polls
anyway, as she always does. Unfortunately, here she discovered that she was barred from voting despite her
unquestionable identity. Read more (ht; - Iiveww.the daily page.com/daily/article.php?article=36026

Rita Platt and John Wolfe

On a day off from work, Rita and John drove 45 minules to a DMV to get Wisconsin driver's licenses so they
could vote in the upcaming election. However, when they arrived shortly after the DMV had opened, they were
told that the computers were down. The couple decided to fill out the necessary paperwork, in the hopes that
the computers would be up and running by the time they'd gone through the approval steps.

After presenting a currert lowa driver's license, social security card, bank statement, and pay stub, Johnwas
denied an ID and told he hadn't proven his identity. Rita was told that neither her expired lowa driver's license
nor pay stub from the state quelified as proof of identification and that she'd need to pay for a certified birth
certificate or bring a US passport to be approved. Even though Rita had previously had a Wisconsin driver's
license and the worker could still find her in the system, Rita was informed that she could not get a license or

Ruthelle Frank

Ruthelle is an 84-year-old elected official and has served on her vilage board since 1996, who without a birth
certificate cannot obtain an 1D needed to vote under Wisconsin faw. Read more
htlg:llwww.wausaudailyherald.ccmlarticle[ZO‘l11204IWDH06/112040373ther-lD-becnmes-law-unintended-

conseguences’

Ruthelle explains the difficulty she faces intrying 1o obtain photo 1D:
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What's your story? Tell us how voter ID laws have affected you! (http://signup.Jawyerscommittee.oraip/dia
[action/pubijc/?action KEY=4850}
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Mr. CONYERS. Now, we have a serious set of problems about vot-
ing, and we need to do as much about it as possible. But it is hard
for me to imagine that the Attorney General of the United States,
the chief law enforcement officer, Eric Holder, is somehow laying
down on the job about getting people registered and able to vote
more easily and to have—to ensure that their votes are counted.

What we are in need of in this Committee is to have a hearing
that examines the number of laws that significantly impact access
to voting, and that is the presentation of voter ID, and I am going
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to ask our attorney, Ms. Weiser, to expand on why some of these
forms of identification are, in fact, restrictive.

Second, that we don’t have any massive fraud problems. We have
no record of people voting in great numbers who should not be vot-
ing. And then there is this old scheme going on in many States to
eliminate early voting opportunities, same day registration, and
even registering people to vote. I think these are the kind of prob-
lems that this Committee could do much more with, and I am
going to ask the Chairman and the Ranking Member to join me
and Chairman Smith in additional hearings in this area.

I would like now to yield to our distinguished witness.

Ms. WEISER. Thank you. Thank you, Mr. Chairman.

As I noted, the ID laws that we have seen passed this year are
far more restrictive than the ones we have seen in the past, and
they ask for IDs that 11 percent of Americans, largely minorities,
younger voters, older voters, people with disabilities, the poor, do
not have. The fact that 73 percent of Americans might think this
is a good idea is not surprising, when 89 percent of them actually
have these forms of IDs, but we do not allocate—but this kind of
support is not a good enough reason to exclude the 11 percent of
people who do not have those IDs. That is not what constitutional
rights or the Voting Rights Act are for.

And I should note that, despite what has been said, the reason,
the justification put forward for these laws is one that is actually
nonexistent. The kind of voter fraud that these laws address, in-
person impersonation fraud, has been shown investigation after in-
vestigation, study after study to be virtually nonexistent. An Amer-
ican is more likely to be hit by lightning than to commit this kind
of voter fraud.

And it is not because people have not been looking or because the
Department of Justice has not made this enough of a priority.
From 2002 through 2005, this was, in fact, a top priority of the De-
partment of Justice to investigate and prosecute voter fraud. And
what they came up with is 38 possible cases and only one that in-
volved in-person impersonation fraud over hundreds of millions of
votes cast. So this is really something that we already have good
laws in place that prevent this.

Mr. CONYERS. Professor, do you have any view of Crawford v.
Marion that we need to clear up in this discussion before the Sub-
committee today?

Ms. WEISER. Well, certainly I should add that the Crawford case
did not hold that voter ID laws generally are constitutional or that
they are not discriminatory. What the Crawford court said is that
the Indiana law on the record, the very limited record before it, be-
fore the law had ever been put in place, could not be invalidated
on its face. The plaintiffs had to come back if they wanted to and
actually show that the law, as applied in real life, would actually
discriminate or would actually disenfranchise eligible voters before
the Court would actually consider that kind of challenge. So it ac-
tually made no pronouncement about the legality under the Con-
stitution or any other law of voter ID laws in particular as applied
in the real world.

Mr. CoNYERS. Thank you. And thank you, Mr. Chairman.

Mr. FRANKS. Thank you, Mr. Conyers.
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I would now recognize Mr. Scott for 5 minutes.

Mr. Scort. Thank you, Mr. Chairman.

Ms. Weiser, following up on that, there appears to be a difference
in challenges whether you are a noncovered State in a constitu-
tional challenge in free clearance under section 5. In the Crawford
case that you have indicated there was no evidence of a discrimina-
tory effect, and if you don’t know one way or the other, what hap-
pens to a constitutional challenge?

Ms. WEISER. In a constitutional case, you need to actually
prove—you need to prove the discriminatory intent. In the Voting
Rights Act, the burden is on the State.

Mr. ScoTT. And if there is no—if you don’t know one way or the
other, you lose the constitutional challenge?

Ms. WEISER. That is correct.

Mr. ScoTT. But the State does not carry its burden to show that
it is not discriminatory, so it cannot be precleared if nobody knows.
Is that right?

Ms. WEISER. That is right.

Mr. ScorT. And the covered States, the covered—isn’t it true
that the covered States are covered the old-fashioned way, they
earned it?

Ms. WEISER. Certainly they covered—this Congress amassed a
very extensive record in 2006 demonstrating that the States that
are covered under section 5 of the Voting Rights Act still have a
problem of discriminating against minorities in voting and still
merit coverage under that law.

Mr. ScotT. Thank you.

Ms. Mitchell, you mentioned somebody that got multiple voter
cards, presumably because people didn’t bother to change address,
and they all got sent to the same person. Are you suggesting that
we need procedures to protect against somebody showing up mul-
tiple times in the same precinct, claiming to be different people in
the same precinct? Is that something we need to concentrate on?

Ms. MiTcHELL. I think whatever steps we can take to ensure the
integrity of the election is appropriate.

Mr. ScorT. You are not suggesting that somebody showing up
multiple times in the same precinct is a problem?

Ms. MITCHELL. You think that that can’t happen? I absolutely be-
lieve it can happen. These polling places are chaotic.

Mr. Scort. Okay. Somebody showing up multiple times in the
same precinct is a problem that needs a focus.

Can you tell me the process, Ms. Mitchell, of obtaining an ID suf-
ficient to comply with voter ID laws, what the process is if you
don’t have an ID?

Ms. MITCHELL. If you do not have an ID, it varies from State to
State. But I can tell you that in most of these States, generally
speaking, certainly in the case of South Carolina and in the case
of the Virginia law that is pending at the moment, in most of these
cases, there are alternatives. You can cast provisional ballots. The
States will issue free IDs, will provide transportation to obtain the
IDs.

Mr. Scort. Okay. What is the process? What documents do you
need?
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Ms. MITCHELL. To be able to get an ID? I do not know the an-
swer to that question. You go and have your photograph taken at
a_

Mr. ScoTT. Are you a lawyer?

Ms. MITCHELL. I am, but that varies from State to State.

Mr. Scort. Okay.

Ms. MITCHELL. So which jurisdiction are you asking about?

Mr. ScorT. Well, maybe that is the point. If you don’t have an
ID, you don’t even know where to—a lawyer doesn’t even know,
can’t even articulate where you would start.

Ms. MitcHELL. Well, different States would have different re-
quirements. For instance, if you move into the District of Colum-
bia—when I moved into the District of Columbia, you can present
a utility bill, you can present a copy of a—you can show your
check, a checkbook that has your name on it, you can show a lot
of different kinds of information.

Mr. ScoTT. But that is not a photo—that is not with your photo
ID.

Ms. MITCHELL. No, that is in order to obtain your photo ID.

Mr. ScoTT. You can get a photo ID sufficient with a utility bill?

Ms. MITCHELL. In most jurisdictions, yes.

Mr. Scort. Okay. How do you prove your citizenship?

Ms. MiTcHELL. Well, the Federal law requires that you have to
have a birth certificate or a passport. And, actually, it is the Fed-
eral law today, as enacted by Congress in 1986, that in order to get
a job every employer in this country is supposed to require two
forms of proof of citizenship.

Mr. ScorT. Ms. Weiser, can you explain how long it takes to get
some of these documents and some of the problems? Like if you
were adopted or if you are old and no hospital records are available
and if your name doesn’t agree with the birth certificate, like you
were married or divorced or something, what kind of complications
can occur and how long it can take to get an ID?

Ms. WEISER. Certainly. Ms. Mitchell is correct that the require-
ments for obtaining photo ID do vary State by State, but in vir-
tually every State a birth certificate is required, and that is some-
thing that certainly has caused a lot of problems for many potential
voters seeking to get IDs.

There was a highly publicized case of a 96-year-old woman, Doro-
thy—I forget her last name—from Tennessee who did not have a
copy of her birth certificate and was unable to obtain photo ID in
order to vote, and she had been voting for 70 years. This is some-
thing that many individuals get caught up in a catch-22 of needing
a birth certificate to get a photo ID, and of needing a photo ID in
order to get a birth certificate issued, as one example.

Many States certainly do not have expedited procedures for peo-
ple to get photo IDs. There is a lot of processing that goes into that,
and that could also create a lot of snafus for people seeking to vote,
as another example.

Mr. ScotT. How long can this take?

Ms. WEISER. I don’t know the range of time, but I am happy to
provide that in writing after.

[The information referred to follows:]
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The following is additional written information fo supplement my response to Mr. Scott’s
question on page 62, line 1392 of the transcript:

The time it takes to obtain a state-issued photo ID varies, depending on what documentation the
voter has in his or her possession, whether the voter has the financial resources to obtain any
additional documentation needed to obtain photo ID, and whether the voter has access to
transportation to get to an ID-issuing office in the state.

Most states require birth certificates to obtain photo IDs. If a voter does not have a birth
certificate in his or her possession, that can add significantly to the total time it takes a voter to
obtain photo ID. The time it takes to obtain a birth certificate varies from state to state.

In Wisconsin, Pennsylvania, Kansas, and Tennessee—-all states with new strict photo ID laws—
voters can obtain birth certificates on the day they request them only if they show up in person to
the office that maintains vital records in the state capital-—Madison, Harrisburg, Topeka, and
Nashville, respectively. Otherwise, according to official state websites, a voter must wait up to
four weeks in Wisconsin, 10 days in Kansas, and six weeks in Tennessee, for his or her
application to be processed. A voter can accelerate this process by using VitalChek, a private
online document request service that is accepted in most states that require photo ID to vote, with
the exception of Texas and Georgia, which use different online document request services. But
this service is extremely costly, doubling or even tripling the cost of a birth certificate. What is
more, the processes in Kansas and Pennsylvania to waive the cost of a birth certificate are not
available for users of VitalChek.

Only Pennsylvania and South Carolina do not require a voter to obtain a birth certificate or
similar documentation to obtain an ID suitable for voting. A person born in Pennsylvania can
provide proof of residence, and the state will then undertake a process to confirm the person’s
birth and citizenship. That process typically takes up to ten days, according to the state’s official
website. South Carolina requires only a voter registration card to obtain a photo ID voter
registration card, but the voter has to travel to the county seat to obtain that card.

Once a voter has all the underlying documentation required to obtain photo ID and access to an
ID-issuing office, it typically takes several hours for a voter to obtain a state-issued photo ID.

Ms. WEISER. And I should also add that the documents that are
required to obtain photo IDs that are supposedly free now in the
States that are requiring them typically cost money and typically
are not made available for free, with the single exception of the
Kansas birth certificate, which now can be made available for free.
And so these IDs will also create financial burdens for those seek-
ing to obtain them simply for voting.

Mr. ScotrT. And so it doesn’t prevent you from voting, it just puts
a little barrier. So you can’t identify a single person who was de-
nied the right to vote. But if you are trying to register—if a thou-
sand people are trying to register, a lot of them are just not going
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to get their paperwork in on time to be able to register and show
up to vote; is that true? Some of them——

Ms. WEISER. That certainly sounds accurate. But there are also
many people who, no matter how hard they try, are still unable to
obtain photo IDs, even those who think about it months and
months in advance of the election. So, for some people, it is actually
an absolute barrier as well.

Mr. Scort. Thank you, Mr. Chairman.

Mr. FRANKS. And thank you, Mr. Scott.

Without objection, the Chair would submit for the record an arti-
cle by Hans von Spakovsky, Every Single One: The Politicized Hir-
ing of Eric Holder’s Voting Section. I commend it to your reading.

[The information referred to follows:]
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Every Single One: The Poli
Posted By Hans A. von Spakovsky On August 8, 2011 @ 12:00 am In Uncategorized | 12

ized Hiring of Eric Holder’s Voting Section
ments

Recently released documents — disclosed by the Obama Justice Department only after a court battle
— reveal that the Civil Rights Division at the Department of Justice is engaging in politicized hiring in
the career civil service ranks. Typical Washington behavior, you say? Except the hiring in question is
nearly unprecedented in scope and significantly eclipses anything the Bush administration was even
accused of doing. And the evidence of the current political activity is far less impeachable than what
was behind the libelous attacks leveled at officials from the Bush years.

For nearly a year, the Civil Rights Division rebuffed P Media’s Freedom of Information Act request for
the resumes of attorneys hired into the Division during the tenure of Eric Holder. PJM was finally
forced to file a federal lawsuit earlier this year. Only then did Justice relent and turn over the
documents. The result leaves little wonder why PJM‘s request was met with such intense resistance.

The Department’s political leadership clearly recognized that the resumes of these new attorneys
would expose the hypocrisy of the Obama administration’s polemical attacks on the Bush
administration for supposedly engaging in “politicized hiring” — and that everyone would see just how
militantly partisan the Obama Civil Rights Division truly is. Holder’s year-long delay before producing
these documents — particularly when compared to the almost-instantaneous turnaround by the Bush
administration of a virtually identical request by the Boston Globe back in 2006 — also shows how
deep politics now runs in the Department.

As Richard Pollock of P] Media sbserved [lin an article, none of this should surprise anyone even

remotely familiar with Holder’s highly partisan nature. Indeed, Holder hoasted to the American

C ty [2] (an organization started as a liberal counterweight to the Federalist Society)
ba. that the Obama Justice Department was “going to be looking for people who share
our values,” and that “a substantial number of those people would probably be members of the
American Constitution Society.” The hiring records from Holder’s initial thirty months in office
underscore how serious he was about this mission.

This is the first in a series of articles by PJ Media about the Civil Rights Division’s hiring practices since
President Obama took office. These accounts will put to the test Holder’s repeated (and all-too-rarely
scrutinized) statement [3] that ideological considerations play no role in the hiring of career attorneys
in his Department — a test that the Department’s practices clearly fail.

The evidence will demonstrate that, in contrast to the Bush administration’s Civil Rights Division —
which hired individuals from across the political spectrum — there has been nary a token conservative
welcomed into the Division under Holder. More than that, though, this series will show that the ranks
of new civil servants arriving in Helder’s civil rights shop in protected civil service slots are some of
the most strident ideologues in Washington.

But don‘t just take my word for it. Let the resumes speak for themselves.

We start today with the Civil Rights Division’s Voting Section. This Section is responsible for enforcing,
among other things, all aspects of the Voting Rights Act. This includes reviewing redistricting and
other pre-clearance submissions under Section 5 of the Voting Rights Act that covered jurisdictions
throughout the country must submit to the Justice Department for approval. Redistricting maps, voter
ID statutes, citizenship verification laws, and a host of other politically contentious election issues rest
in the hands of these Voting Section bureaucrats.

Long a refuge of partisan activists and ideological crusaders, the Section has been filling its ranks over
the last 30 months with like-minded liberals ready to do the bidding of left-wing advocacy
organizations. Sixteen attorneys have come on board in this hiring binge. Who are these new
radicals?

Bryan Sells: Mr. Sells was recently hired as one of the Voting Section’s new deputy chiefs. He comes
to the Department from the ACLU’s Voting Rights Project, where he worked for nearly 10 years as a

Senior Staff Counsel. During his tenure, his organization strongly opposed all [4], and
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challenged the right of states to yerify the U, enship [5] of individuals seeking to register to
vote. He also characterized state fgicn disen ement laws [81 - which are expressly authorized
in the Constitution — as a “slap in the face to democracy,” and consistently took the most aggressive
(and generally legally unsupportable) positions on redisiricting cases 71 throughout the country.

Meredith Bell-Platts: The other new deputy chief hired by the Voting Section, Meredith Bell-Platts,
also comes from the ACLU’s Voting Rights Project, where she, too, spent nearly 10 years. Much of her
time there was devoted to blasting voter ID requirements, which she i (8] were motivated by
people who do not want to see blacks vote (an issue on which she consistently lost in court). Before
arriving at the ACLU, Ms. Bell-Platts was a founding member of the Georgetown Journal of Gender
and the Law, a publication whose stated 91 vmission is to explore the impact of gender, sexuality, and
race on both the theory and practice of law” and thereby “complement[] a long tradition of feminist
scholarship and advocacy at the [Georgetown] Law Center.”

Anna Baldwin: While all of the new trial attorneys hired into the Voting Section have streaks of
radicalism, few can match Ms. Baldwin. A financial contributor to the Obama presidential campaign,
she clerked for two liberal Clinton appointees on the federal bench and then worked briefly at Jenner
& Block (a D.C. law firm which has been a major feeder of Democratic political appointees to the
Obama administration), where she primarily pursued liberal positions in pro bono litigation. During
law school, she interned at the International Labor Rights Fund and Women’s Agenda for Change.

Prior to that, Baldwin served for three years as field coordinator for Equality Florida, where she
“coordinated lobbying and state legislative policy work on behalf of Florida’s gay, lesbian, bisexual,
and transgender communities.” Meanwhile, in her undergraduate days at Harvard, she was a member
of the “"Queer Resistance Front” [10] and was frequently covered in the Harvard Crimson for her
radical antics. A review of these campus newspaper articles suggests that Ms. Baldwin will have to
work very hard to separate her activist politics from her role as an apolitical civil servant. Then again,
if she takes her cues from most of her Voting Section colleagues, she won't even need to attempt
such separation. As the New Black Panther Party voter intimidation case showed, partisanship and law
enforcement are one and the same in Holder’s Civil Rights Division.

a Berkower: Ms. Berkower was hired into the Voting Section following a clerkship with U.S.
District Judge Christopher Droney, a liberal jurist who President Obama recently rjominated 111 t5 the
Second Circuit and whose brother is the former state chairman of the Connecticut Democratic Party.
During law school at Fordham, she interned in the Department of Education’s Office for Civil Rights, a
notorious hotbed of left-wing activity. She also worked on the *Student Hurri etwork” [12] with
members of the NAACP LDF, the Advancement Project, and the Lawyers’ Committee for Civil Rights.
It was in her undergraduate days at Yale, though, that she really let her left-wing political colors
shine. While on the Yale College Council, she wrote an gditorial [13] advocating support of unionization
of Yale graduate students and advocated “neutrality” in card-check reform (which has become a major
Obama initiative as a sop to organized labor).

It is quite ironic that a lawyer who refused to oppose the effort by unions to get rid of the secret
ballot, a fundamental mainstay of our democracy, is now charged with protecting voting rights. All of
the leadership positions on Berkower’s resume were conspicuously redacted by the Obama
administration in its FOIA response to PJM. And lest you think she abandoned her radical ways since
arriving in the Civil Rights Division, Ms. Berkower is the same Voting Section attorney who negotiated
the outlandish consent decree with the state of Rhode Island earlier this year in a case under Section
7 of the National Voter Registration Act which, as Christian Adams dataiied [14] extensively, ignored
the requirements of federal law and represented a gross abuse of federal authority.

Daniel Freeman: Mr. Freeman comes to the Voting Section following a fellowship at the New York
Civil Liberties Union. He previously interned at the ACLU, where he assisted the organization with its
efforts to attack the Bush administration’s national security policies. He also helped to challenge the
“state secrets privilege” and to support the rights of terrorist detainees at Guantanamo Bay during an
internship at Human Rights First.

On his resume, Freeman proudly notes his membership in the liberal American Constitution Society,
as well as his service as co-chair of the Yale Law School Democrats. Of course, being a member of the
American Constitution Society does not bar you from federal employment. Yet the Bush
administration was castig. [15] for hiring lawyers who were members of the Federalist Society.
Incidentally, Mr. Freeman is helping lead the Voting Section’s review of redistricting submissicns (161
from the state of Alabama.
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Jenigh Garrett: Ms. Garrett worked for approximately five years as an assistant counsel at the
NAACP Legal Defense and Education Fund (LDF), where she worked on voting-related litigation. She
co-drafted the NAACP LDF’s amicus brief in Crawford v. Marion County Board of Elections, claiming
that voter ID laws are unconstitutional (a position the Supreme Court rejected in an opinion by Justice
John Paul Stevens).

Garrett also was a member of the organization’s litigation team in Hayden v. Paterson, arguing that
felon disenfranchisement laws violate the Voting Rights Act (a position the Second Circuit rejected).
She is a member of the American Constitution Society and recently gave a presentation at Yale Law
School on "The Future of Black Legal Scholarship and Activism.” Although DOJ’s FOIA shop notably
redacted her other activities on her resume, perhaps legislators in Virginia can ask her about them:

she is the redistricting point of contact [16] for the Commonwealth.

Abel Gomez: Mr. Gomez initially came to the Voting Section in the waning days of the Clinton
administration as part of a wave of hiring engineered by former Acting Assistant Attorney General Bill
Yeomans. The intent: stack the Civil Rights Division with left-wing activists before President Bush took
office. Gomez had previously served for six years as a public defender in Tallahassee, Florida. In
2007, he left the Civil Rights Division to join another component of the Department of Justice, but was
eager to rejoin the Voting Section once Obama and Holder were in charge. In addition to his voting
work, FEC records reveal that he is a significant financial contributor to the "Gay and Lesbian Victory
Fund” and to organizations opposing California’s Proposition 8 (Marriage Protection Act).

Bradley Heard: Before joining the Voting Section, Mr. Heard worked for a number of years at the
Advancement Project, a radical left-wing voting organization. The Advancement Project has worked
closely with the ACLU, NAACP LDF, Lawyers’ Committee for Civil Rights, and other liberal advocates
to oppose voter ID statutes, felon disenfranchisement laws, and citizenship verification regulations,
and to take myriad other militant positions on state and federal voting rights laws. Mr. Heard fit right
in at the Advancement Project, having previously founded the Georgia Voter Empowerment Project,
which describes its mission [17] ag increasing the “civic participation levels of progressive-minded
Georgians.”

Amusingly, before moving to Washington, Mr. Heard had a nasty breakup with his plaintiffs civil rights
firm in Atlanta. He commenced litigation (18] against his partners, who in turn claimed he was
engaging in misconduct. Heard then sought criminal arrest warrants against his former partners,
charging that they had engaged in false voter registration and voting by an unqualified elector, both
felonies. The court declined to issue the warrants. South Carolina officials can ask Mr. Heard about
these events during his review of the state’s redistricting submission; after all, he is the point of
contact [18] for the Voting Section.

I : Ms. McLeod has gyerceme substantial adversity 191 n her personal life, and her
story is an admirable ane in many respects. But her liberal bona fides are equally genuine, and likely
represent the primary reason why she was hired into the Voting Section under Eric Holder’s regime.
Ms. McLeod came straight to the Justice Department after her graduation from law school at the
University of Maryland, where she worked as a research assistant to Profess

r Sherrilyn T (201 a
radical academic whose writings and media appearances on voting rights and race issues take her
well out of the mainstream.

Ms. McLeod also worked in the law school’s Post-Conviction Appellate Advocacy Clinic, assisting
convicted felons with their direct appeals and habeas corpus challenges. As an undergraduate at East
Carolina University, she interned for the SEIU Local’s New York Civic Participation Project, where she
wrote articles favorable to labor unions. She also interned for the National Employment Law Project,
drafting pro-union articles and other publications relating to workers’ rights. She is now one of the

Voting Section’s points of contact [16] gor redistricting in Mississippi.
Catherine Meza. Ms. Meza, who contributed $450 to Barack Obama’s presidential campaign before
getting hired by the Voting Section, has a rich history of liberal advocacy. During law school at
Berkeley, she interned for (i) the NAACP LDF, where she worked on voting rights and “economic
justice” issues, (ii) Bay Area Legal Aid, (iii) the ACLU of Northern California, (iv) the Mexican American
Legal Defense and Education Fund (MALDEF), (v) Centro Legal de la Raza, and (vi) the East Bay
Community Law Center Workers’ Rights Clinic. She also worked as a legislative intern for Democratic
Rep. (now Sen.) Robert Menendez of New Jersey as part of a fellowship with the liberal National
Association of Latino Elected and Appointed Officials. On her resume, Meza proudly proclaims her
membership in the American Constitution Society and her role as an Advisory Board Member of the
Thelton Henderson Center for Saocial Justice. Talk about filling the whole bingo card! Meanwhile, while
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working a brief stint at the Fried Frank law firm after law graduation, she assisted on a pre bone case
[21] seeking to preserve the confidentiality of ID cards issued to illegal aliens by the city of New
Haven, Connecticut, an effort to help illegal aliens avoid being prosecuted for violating federal law.
She also helped draft a i + [22] for the United Nations Committee on the Elimination of All Forms of
Racial Discrimination in which she suggested that the U.S. “government’s programs and policies
continue to perpetuate segregation and concentrate poverty in communities of color.”

Kelli Reynolds: Ms. Reynolds arrived in the Veting Section having worked for several years as the
Senior Redistricting Counsel and Assistant General Counsel at the NAACP. While there, she managed
the organization’s National Redistricting Project, no doubt working closely with many of her
now-colleagues in the Voting Section. She also boasts on her resume of her membership in the
American Trial Lawyers Association (or, as that plaintiffs’ lawyers group now likes to euphemistically
refer to itself, the "American Association for Justice”).

Elise Shore. Ms. Shore came to the Voting Section by way of the "Southern Coalition for Sodial
Justice,” where she worked as a legal consultant focusing on “voting rights, immigrant rights, and
other civil rights and social justice issues.” The far left-wing positions of this group are nicely
summarized on its website [23]1 Ms. Shore also made a $1,000 contribution to Barack Obama’s
presidential campaign.

Before joining the Southern Coalition for Social Justice, she worked for more than two years as a
Regional Counsel for MALDEF. There, she was an outspeken critic [24] o Georgia’s voter ID law and
well as its proof of citizenship requirements for voter registration (which, incidentally, have teen
found to be non-discriminatory by a federal court) and described how heartened she was that the Civil
Rights Division had objected to the registration law under Section 5 of the Voting Rights Act. But her
Jjoy must have been fleeting: the Division later capitulated and withdrew its objection after Georgia
filed a federal declaratory judgment action. It will be interesting to see if Shore can put her politics to
the side in her role as the Voting Section’s point of contact (18] for all redistricting submissions in the
state of Florida.

Jaye Sitton: Ms. Sitton first joined the Civil Rights Division during the Clinton administration, but left
immediately before President Bush took office in order to become an international humarn rights
lawyer [2s], (This desire not to serve in a Republican administration seems to be a recurring theme
among many of the individuals hired into the career ranks of the Division during the Clinton years.)
Before recently returning to work as an attorney the Voting Section, she volunteered to work in North
Carolina for Barack Obama’s 2008 presidential campaign.

Sitton is a meiber [26] of the “Intersex Society of North America,” an grganizaticn [27] »gevoted to

systemic change to end shame, secrec [28], and unwapted genitel surgeries [29] gor people born with

an anatomy that someone decided js not standard for male or femais [30] 7 ghe also taught a course
n “sexuality, sexual orientation, gender, and the law” at the Cellege of William and Mary Law School,

Gender Identity and the Law” for the William and Mary Law Journal.

iani: Ms. Tejani is another activist who has come to the Voting Section to masquerade as a
career civil servant. She also first joined the Civil Rights Division during the Clinton administration but
left within two months of President Bush taking office. Her resume boasts of her work defending
affirmative-action programs, i.e., racial quotas, during that earlier stint of employment. She recently
returned, however, after having worked as a Senior Policy Counsel for the Nationaf Partnership for
Women and Famities [32], a left-wing organization that advocates greater abortion rights and is
deeply involved in judicial nomination battles in favor of liberal candidates and in opposition to
conservative candidates. Prior to that, Tejani served for more than three years as an advisor to one of
the Democratic commissioners on the EEOC, and for three additional years as the Legal Director of
the Feminist Majority Foundation. In her writings, she has advocated for the Paycheck Fairness Act
[33], which would require equal pay for men and women even when there are legitimate work- and
experience-related reasons for those pay disparities. She also wrote icie 341 for ps. Magazine
sharply criticizing any efforts by the Commission on Opportunity in Athletics to modify Title IX
regulations to stop the discrimination that has occurred against men’s sport programs.

Justin Weinstein-Tull: Mr. Weinstein-Tull, a $250 contributor to President Obama'’s 2008 campaign,
was hired into the Voting Section following a clerkship for Judge Sidney Thomas, one of the most
liberal judges on the Ninth Circuit. One can see why Judge Thomas was eager to have him in
chambers. Indeed, Mr. Weinstein-Tull interned with the ACLU of Southern California, worked as a
research associate at the liberal Urban Institute, and served as a fellow at the Congressional Hunger
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He also wrote a law review article for the University of Virginia Law Review in which he ¢riti
the Supreme Court’s decision in Gonzales v. Carhart - affirming the constitutionality of the
Partial-Birth Abortion Ban Act of 2003 — as a setback to a woman’s right to choose abaortion. Mr.
Weinstein-Tull will now be one of the Voting Section’s pai ack [16] for redistricting
submissions from the state of North Carolina.

abeth Westf Last, but certainly not least, is Ms. Westfall. According to the Federal Election
Commission website, she contributed nearly $7,000 to Barack Obama’s 2008 presidential election
campaign, contributed another $4,400 to Hillary Clinton’s 2008 presidential campaign, contributed
$2,000 to Wesley Clark’s presidential campaign in 2004, contributed $3,000 to John Kerry's
presidential campaign and compliance fund in 2004, contributed $500 to former Senate Demaocratic
Majority Leader Tom Daschle’s PAC in 2004, and contributed $2,000 to Hillary Clinton’s U.S. Senate
campaign in 2000.

In addition to this incredible funding of Democratic candidates, Westfall worked for six years at the
far-left Advancement Project, di s [36] jts voter Protection Program and managing its litigation
and advocacy activities. She also previously served as a staff attorney at the Washington Lawyers’
Coemmittee for Civil Rights in its Fair Housing Group, and worked on the Hill as a legislative assistant
to then-Congressman Bill Richardson (D-NM).

On Westfall's zeif-drafted [36] Harvard alumni biography, she notes that she has testified before the
U.S. Congress about supposed "barriers” to voter registratien, “unwarranted” purging of the voter
rolls, and voter caging. While those subjects may sound benign, in fact, the Advancement Project and
the Lawyers Committee claim that common-sense reforms like voter ID or requiring proof of
citizenship are “barriers” to voting and registration and that removing voters who have moved or
otherwise become ineligible to vote is "unwarranted purging.”

“Vote caging,” an imaginary crime the Left dreamed up several years ago, faults any efforts by
private parties to challenge the eligibility of voters when first-class mail sent to their registration
addresses is returned by the U.S. Postal Service as undeliverable because they no longer live there.
This despite the fact that federal law specifically authorizes election officials to use the USPS for that
very purpose. Just the kind of neutral, detached attorney a state wants reviewing its redistricting
submissions and applying the heavy hand of the federal government in voting rights enforcement
actions. California‘s redistricting submission will be in the hands [16] of Ms. westfall.

These 16 new attorneys, liberal partisans one and all, now join the career civil service ranks of an
already heavily politicized Voting Section in the Civil Rights Division. Supervision, meanwhile, comes
from Deputy Assistant Attorney General Julie Fernandes, whose pubiic pronouncements [37] about her
refusal to apply the voting rights laws in an even-handed and race-neutral format are now infamous.
The likelihood of the federal voting-rights laws being enforced in a fair and neutral fashion by this
group of radicals is incredibly slim. Eric Holder clearly recognizes, as Ronald Reagan astutely
observed, that “personnel is policy,” and Holder and his staff are doing everything in their power to
ensure that the policies and legal positions advanced by the Civil Rights Division bureaucracy are in
line with those of the Obama administration.

The real scandal, however, is the utter disregard by the so-called “mainstream media” and DOJ
Inspector General’s Office of the blatant politicization of the hiring process in the Obama Civil Rights
Division. I previously wrote [38] about the absurdity of the attacks on Bush civil rights officials who
were unfairly pilloried for supposedly hiring on the basis of political affiliation. I peinted out how the
IG’s Office and the former Civil Rights Division attorney who spearheaded the Office of Professional
Responsibility’s joint review glibly ignored all evidence that did not fit their biased narrative. A blind
eye was turned towards the numerous liberal attorneys who were hired and promoted in the Voting
Section during the Bush years.

Now, though, with the Obama Civil Rights Division virtually devoid of conservative hires, the press
has gone silent and DOJ's internal watchdogs have expressed nothing but indifference. This is
particularly ironic given that almost all of these hires previously worked at erganizations labeled as
“liberal” by the joint OIG/OPR report attacking the Bush administration. So by the OIG/OPR’s own
prior standards, the Obama administration has hired individuals exclusively from only one side of the
political aisle. Once again, the one-way ratchet.

No apology will be forthcoming to the Bush Justice Department officials who were subjected to
outrageous and unwarranted attacks, of course. But at least the public record is being fleshed out.
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Perhaps the Inspector General’s Office will redeem itself as a credible organization in its new probe of
the Voting Section’s activities over the last 20 years. Whatever happens inside DOJ, though, at least
the public is now aware that the almost daily rhetoric about neutrality that emanate from Eric Holder
and his civil rights chief, Thomas Perez, is belied by their hiring decisions.

From the racially motivated dismissal of the New Black Panther Party lawsuit, to the partisan Section
5 objection [3%] to the change to nonpartisan elections in Kinston, N.C., on the offensive and
patronizing grounds that blacks are not smart enough to know who to vote for without a party label
next to the candidate’s name, to the baseless objection to Georgia’s citizenship verification
requirements (later withdrawn by the Yoting Section (401 in the face of a federal lawsuit), to the
dilatory and inept efforts 1] o protect the voting rights of active military personnel, to the complete
and total paucity of enforcement of Section 8 of the NVRA (requiring that voting rolls be purged of
dead and ineligible voters), Eric Holder's tenure has been distinguished by weighty evidence of
partisan and ideclogical decision-making.

It seemns that enforcement activity is governed predominantly by political, not legal, factors. And with
the new radical ideologues in the Voting Section, it is difficult to imagine the situation improving any
time soon. Americans deserve much better from their Department of Justice.
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Mr. FRANKS. And without objection all Members will have 5——

Mr. NADLER. Mr. Chairman.

Mr. FRANKS. Please.

Mr. NADLER. I ask to be recognized for two unanimous consent
requests.

Mr. FRANKS. Please.

Mr. NADLER. First, Mr. Chairman, I ask unanimous consent to
place in the record the recent Third Circuit Court of Appeals deci-
sion in RNC versus DNC rejecting the RNC’s motion to get out
from under the 1982 consent decree barring the RNC’s—that is Re-
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publican National Committee’s—historic practice of voter intimida-
tion and disenfranchisement. The court said the continuation of the
consent decree was still necessary. I ask unanimous consent this be
placed in the record.

Mr. FRANKS. Without objection.

Mr. NADLER. Thank you.

[The information referred to follows:]

United States Court of Appeals,
Third Circuit.
DEMOCRATIC NATIONAL COMMITTEL; New Jersey Democratic State Conunittee; Virginia L. Teggins;
Lynette Monroe

v
REPUBLICAN NATIONAL COMMITTEE: New Jersey Republican Stale Committee; Alex Hurtado: Ronald C.
Kaulman; John Kelly, Republican National Committee, Appellant.

No. 09-4615.
Argued on Dec. 13, 2010.
Opinion Tiled: March 8, 2012.

John W, Bartlett, Anpclo I Genova (arpuced), Rajiv D). Parikh, Genova Bums, Newark, NI, for Appellee,
Democratic National Commitlec.

DBobby R. Burchfield (argued), Jason A. Levine, Vinson & Llkins, Washington, DC, for Appellant, Republican
National Committee.

James R, Troupts, Middleton, W1, for Amicus Appellant, Republican Party of Wisconsin.

egg. Esq., Robert N. Driscoll, Eric Eversole and [Tans A. Von Spakovsky.

Karl 8. Bov
Esq., Roger C

. Jr., ITall & Bowers, Columbia, SC, for Amici Appellants, Karl S. Bowers, Jr., Asheegh Agarwal,

Before: SLOVITER, GRUINAWAY, JR.. and STAPLETON, Circuit Judges.

OPINION
GREENAWAY, IR, Circuit Judge.

*1 [n 1982, (he Republican National Commitice (“RNC™) and the Demoeratie National Commiltee (*DNC”)
entered into a consent decree (the “Decree” or “Consent Decree™), which is national in scope, limiting the RNC's
ability to engage or assist in voter fraud prevention unless the RNC obtains the court's approval in advance. The
RNC appeals from a judgment of the United States District Court for the District of New Jersey denying, in part, the
RNC's Motion to Vacate or Modify the Consent Decree.™' Although the District Court declined to vacate the
Decree, it did make medifications to the Decree. The RNC argues that the District Court abused its discretion by
muodilying the Deceree as it did and by declining to vacate the Deeree. For the [ollowing reasons, we will alTirm the
Distriet Court's judgment.

I. BACKGROUND

A. 1981 Lawsuit and Consent Decree

During the 1981 New Jersev gubernatorial election, the DNC, the New Jersey Democratic State Committee
("DSC™), Virginia L. Peggins, and Lynette Monroe brought an action against the RNC, the New Jersey Republican
State Commuittee (“RSC™), John A. Kelly, Renald Kaufman, and Alex Hurtado, alleging that the RNC and RSC
targeted minority voters m an clfort to inumidate them in violation ol the Voling Rights Act of 1965 (“VRA” 2
ULS.C§§ 1971, 1973, and the Fourteenth and Fifteenth Amendments to the Constitution of the United States.
RNC allegedly created a voler challenge list by mailing sample ballots to individuals in precinets with a high
percentage of racial or ethnic minority registered voters and, then. including individuals whose postcards were
returned as undeliverable on a list of volers o challenge at the polls. The RNC also allegedly enlisted the help ol
off-duty sheriffs and police officers to intimidate voters by standing at polling places in minority precinets during
voting with “National Ballot Security Task Force” armbands. Some of the officers allegedly wore firearms in a
visible manner.

Ta scule the Tawsuitl, the RNC and RSC entered into the Consent Deerce at issuc here. The RNC and RSC
agreed that they would:
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|1|n the luture, in all states and territorics ol the United States:

(a) comply with all applicable state and federal laws protecting the rights of duly qualified citizens to vote for the
candidate(s) of their choice;

(b) in the event that they produce or place any signs which are part of ballot security activities, cause said signs to
disclose that they are authorized or sponsored by the party commitlees and any other commillees parlicipating
with the parly commitlces;

(¢) refrain from giving any directions to or permitting their agents or employees to remove or deface any lawfully
printed and placed campaign materials or signs;

(d) relrain [rom giving any dircclions to or permitting their employees to campaign within restricted polling arcas
or to interrogate prospective voters as to their qualifications to vote prior to their entry to a polling place:

#2 (e) refrain from undertaking anv ballot security activities in polling places or election districts where the racial
or ethnic cornposition of such districts 13 a factor in the decision to conduct, or the actual conduct of, such
activities there and where a purpose or significant effect of such activities is to deter qualified voters from voting;
and the conduct of such activitics disproportionately in or direeted toward districts that have a subslantial
proportion ol racial or cthnic populations shall be considered relevant evidence ol the existence of such a lactor
and purposc;

(f) refrain from having private personnel deputized as law enforcement personnel in connection with ballot
security activities.

(App. at 401-02.) ™ The RNC also agreed to, “as a first resort, use established statutory procedures for
challenging unqualilicd volers.” (/d.)

B. 1987 Enforcement Action and Consent Lecree Modifications

In Louisiana during the 1986 Congressional elections, the RNC allegedly created a voter challenge list by
mailing letters to African—American voters and, then. including individuals whose letters were returned as
undeliverable on a list of voters to challenge. A number of voters on the challenge list brought a suit against the
RNC in Louisiana state court. In response to a discovery request made in that suit, the RNC produced a
memorandun in which its Midwest Political Director stated to its Southern Political Director that “this program will
climinate at least 60.000-80,000 [olks [fom the rolls ... 101Us a close race ... which I'm assuming it 1s, this could keep
the black vote down considerably.” Democraric Nar't Comm. v, Republican Nar'{ Comm., 671 F.Suop.2d 575, 580
(LO.N 09) (citing Thomas Edsall, Ballor Security Effects Calculated: GOP Aide Said Louisiana Effort “Could
Keep the Black Vote Down,” WASIL POST, OCT.. 24, 1986 at Al.) Although the DNC was not a party to the action
in Louisiana state court, it brought an action against the RNC for alleged violations of the Consent Decree after this
memorandum was produced.

The RNC and the DNC settled the lawsuit, this time by modifying the Consent Decree, which remained “in full
loree and cffeel.” (App. at 404.) In the 1982 Decree, the RNC had agreed o specilic restrictions regarding its ability
Lo engage in “ballot sceurity activities,” but that Decree did not deline the term “ballot security activities.” (App. al
401.) As modilied in 1987, the Decree delined “ballot s ity aclivilies” Lo mean “ballot inlegrity, ballot security or
other efforts to prevent or remedy vote fraud.” Democ ar! Copun., 671 F.Supp. 24 at 581, The modifications
clarified that the RNC “may deploy persons on clection day to perform normal poll watch|ing| lunctions so long as
such persons do not use or implement the results of any other ballot security effort, unless the other ballot security
effort complies with the provisions of the Consent Order and applicable law and has been so determined by this
Court.” (App. at 405.) The moditications also added a preclearance provision that prohibits the RNC from assisting
or engaging in ballot security activities unless the RNC submits the program to the Court and to the DNC with 20
days' notice and the Court determines that the program complies with the Consent Deeree and applicable law. ™

C. 1990 FEnforcement Action
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*3 In 1990, the DNC brought a lawsuit alleging that the RNC violated the Consent Deeree by parlicipating in a
North Carolina Republican Party (“NCRP™) program. The DNC alleged that the RNC had violated the Decree in
North Carolina by engaging in a program of the North Carolina Republican Party (“NCRP”) in which 150,000
postcards were sent to residents of predominantly African—American precinets. This program allegedly attempted to
intimidate voters by warning that it is a “federal crime ... to knowingly give false information about your name,
residence or period of residence to an election official.” Democratic Nar'f Comm., 671 F Supp.2d at 581, The
postcards falsely stated that there was a 30—day minimum residency requirement prior to the election during which
voters must have lived in the precinet in which they cast their ballot.

The District Court found that the DNC failed to establish that the RNC conducted. participated in, or assisted in
the posteard program. However, the Courl also [ound that the RNC violated the Consent Deceree by Tailing to give
the state parties guidance on unlawtul practices under the Consent Decree or copies of the Decree when the RNC
gave them ballot security instructional and informational materials. The Court held that the RNC must provide a
copy of the Consent Decree, or information regarding unlawful practices under the Consent Decree. along with any
such instructional or informational materials that the RNC distributes in the future to any state party.

D. 2004 Enforcement Action (the "Malone enforcement action”)

In 2004, the week belore the general clection [or President, Ebony Malone (“Malone™), an Alrican—American
resident ol Ohia, brought an enloreement action against the RNC, alleging that the RNC had violated the Consent
Decree by participating in the compilation of a predominantly-minority voter challenge list of 35,000 individuals
from Ohio. Malone's name was on the list. To compile the list, the RNC had sent a letter to registered voters in high
minority concentration areas of Cleveland and the Ohio Republican Party sent a second mailing approximately a
month later. Registered voters whose letters were returned as undeliverable were added to the challenge list.

Secking solace pursuant Lo the Deceree, Malone sought before the Distriet Court a preliminary injunction barring
the RNC and any state organizations with which il was cooperating from using the list in ballot sceurity cllorts.

On November 1, 2004, the DNC appeared before the District Court at an evidentiary hearing in support of
Malone. The RNC argued that Malone's suit was non-justiciable due to irregularities in her registration which would
result in her being challenged by the Ohio Board of Clection regardless of any separate challenge brought by the
RNC. The RNC also claimed that it had complied with the Decree and that the potential challenge to Malone voting
was a “normal poll watch function[ ]” allowed by the Decree. (App. at 405.) Finally, the RNC asserted that the Ohio
Republican Partly, which was not subject o the Deeree, would carry out any challenge to Malone's eligibility Lo vole.

*4 Following an cvidentiary hearing, the Distriel Court issued an Order barring the RNC [rom using the list to
challenge voters and directing the RINC to instruct its agents in Ohio not to use the list for ballot security efforts. The
District Court rejected the RNC's argument that Malone's claims were non-justiciable because she would suffer
irreparable harm 1t she had to endure multiple challenges to her eligibility to vote. The District Court found that the
RNC had violated the procedural and substantive provisions of the Consent Decree by participating with the Ohio
Republican Party in devising and implementing the ballot security program and failing to obtain preclearance for the
program.

The RNC requested that our Court stay the Order. The panel denied the request lor a and allirmed the
District Court's Order, noting that emails between the RNC and the Ohio Republican Party showed collaboration
between the two organizations sufficient to support the District Court's factual findings.

The RNC petitioned for rehearing en banc. We granted the petition for rehearing en banc the next day, Clection
Day, November 2, 2004. This Court vacated the panel's ruling and stayed the District Court's Order. Before the
entire Court could hear the matter en bane, Malone cast her ballol without being challenged. Alter Malone voted
without challenge, Justice Souter, i his capacily as Cireuit Justice for the Third Cireuit, denied Malone's application
to the Supreme Court seeking reinstatement of the injunction. We dismissed the appeal as moot. without addressing
the merits.

L. 2008 Enforcement Action
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On November 3, 2008, the DNC alleged in a lawsuit that the RNC vielated the Consent Decree by hiring
private investigators to examine the backgrounds of some New Mexico voters in preparation for challenging those
individuals' voting eligibility. The DNC requested a preliminary injunction to prevent the RNC from using the
information gathered by private investigators in any ballot security etforts. The District Court denied the DNC's
Motion for a Preliminary Injunction, concluding that the RNC did not direct or participate in any ballot security
measures, and held that the RNC had not violated the Consent Decree.

F. Maotion to Vacate or Modify the Consent Decree

On November 3, 2008, shortly alter the District Court denied the DNC's Motion for a Preliminary Injunction,
the RNC submitted the Motion to Vacate or Medity the Consent Decree that is currently at issue. The RNC
submilted several arguments in support of its motion: (1) since the 1987 modilication, the enactment of (a) the
National Voter Registration Act of 1993 (the “NVRA™ or “Motor Voter Law™), 42 U.S.C. §§ 1973gg ¢ s24., (b) the
Bipartisan Campaign Reform Act of 2002 (“BCRA™). 211.8.C. §§ 431 ¢f seq., and (¢) the ITelp America Vote Act of
2002 (“TIAVA™), 42 T1.S.C. §§ 15301 er seq. increased the risk of voter fraud and decreased the risk of voter
intimidation; (2) the Consent Decree extends to types of conduct that were not included in the initial 1981
Complaint; (3) the Decree was interpreted too broadly and inconsistently with the parties’ expectations at the time
they entered the 1982 and 1987 scttlements; and (4) the Deerce violates the Tirst Amendment by restricting
communications between the RNC and state partics.

*5 The District Court held an evidentiary hearing on the motion during May 5 and 6, 2009 and also received
post-hearing submissions from the parties. On December 1, 2009, the District Court issued an opinion, denying the
motion to vacate the Decree. First, the District Court rejected the RNC's argument that the Consent Decree was void
because it “ ‘improperly extend[s] to ... private conduct’ and grants prospective relief bevond what the DNC could
have achieved if the original 1981 action had been litigated.” Democratic Natl Comm., 671 F Supp.2d at 595. The
Court, instead, held the Decree was not void because parties can settle lawsuits by agreeing to broader relief than a
court could have awarded otherwise. Furthermore, the Court held that the RNC was barred [rom asserting this
argument beeause the RNC willingly entered the Deerce as a means of seltling the initial 1981 lawsuil and the RNC
again consented to the Decree, as modified, in 1987. The District Court also held that the Decree did not violate the
First Amendment because, under the Decree, the RNC is [ree (o communicate with stale partics about subjeets other
than ballot sceurily. Additionally, the Court noted that the First Amendment applies only o stale actions and does
not prevent private parties from agreeing to refrain from certain types of speech.

Next, the District Court considered the RNC's arguments that the Decree should be vacated or modified due to
changes in law, changes in fact, and the public interest in the RNC combating voter fraud. The Court found that
neither the purported changes nor the public interest justified vacating or modifying the Decree. While the Court
found that the Decrce was not sulliciently unworkable o warrant vacating the Deceree, the Court did [ind that four
workability considerations justified maodilying the Deeree. Those considerations arc that: (1) the potential inequity
ol the RNC being subjeet (o suits brought by entitics who were not party te the Deeree when, under the BCRA., the
RNC has to defend lawsuits using “hard money,” = while the DNC would not have to spend any money on such
suits because it would not be a party = (2) the twenty-day notice requirement for preclearance prevents the RNC
from combating mail-in voter registration fraud in a number of states with later mail-in voter registration deadlines;
(3) the Decree lacked a clear definition of normal poll watching activities and the parties have not provided a
definition, which has led the RNC to refrain from normal poll watching activities that the Decree was never intended
to prohibit; and (4) the Decree lacked a termination date.

Thus, although the District Court denied the request to vacale the Decree, the Court granted the motion Lo
modify the Decree. The District Court's modifications can be summarized as follows:

1. Only parties to the Consent Decree, RNC and DNC, may bring an enforcement suit regarding a violation of the
Decree.

2. 'The preelearance period s shortened from 20 days o 10 days.

*6 3. “Ballot security™ is defined to include “any program aimed at combating voter fraud by preventing potential
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volers [rom registering to vole or casting a ballol.” flemocratic Natl Comm., 671 F.Supp.2d at 622, The
moditication alse includes a non-exhaustive list of ballot security programs.

4. “Normal poll-watch function” is defined as “stationing individuals at polling stations to observe the voting
process and report irregularities unrelated to voter fraud to duly-appointed state officials.” Ji The modification
includes a non-exhaustive list of activities that do and do not fit into the Decree definition of normal poll-watch
[unction.

5. The Decree does not apply to any RNC program that does not have as at least one of its purposes the prevention
of fraudulent voting or fraudulent voter registration.

6. 'T'he Consent Decree expires on December 1, 2017 (eight years aller the date of the maodilication). 11, belore that
date, the DNC proves by a preponderance of the evidence that the RNC violated the Decree, the Decree will
extend for eight years from the date of the violation.

The RNC filed a timely appeal.

1. JURISDICTION AND STANDARD OF REVIEW
The District Court had subject matter junisdiction over the liigation pursuant to 28 T . We have
jurisdiction over the appeal [tom the Consent Order, which contained an explicit reservation al dppk, dl urisdiclion
aver the enforeement of the settlement terms, pursuant Lo 28 U.8.C. § 1291, See Keafe v. Prudential Prop. & Cas.
Insurance Co., 203 F.3d 218, 223 (34 Cir.2000); see also [lalderman v. Pennhurst State Sch. & Hosp., 901 F.2d

[11[2] We review the District Court's decision modifying and refusing to vacate the Consent Order for abuse of
discretion. Deleware Valiev Citizens' Council for Clean Air v Pennsvivania, 755 T.24 38, 41 (3d Cir 1985). To

demonstrate that a district court abused its discretion, an appellant must show that the court’s decision was
“arbitrary, fanciful or clearly unreasonable” Mover v, United Dominion Indus., Ine., 473 F3d 532, 542 (3d
C 2007 (quoung Stecyk v, fell [elicopter Textron. fnc., 295 ¥ .3d 408, 412 (3d Cir.2002)).

M. ANALYSIS

A. Legal Standard

I3] This Court has emphasized that, by signing a consent decree, signatories make a “free, calculated and
deliberate choice to submit to an agreed upon decree rather than seek a more favorable litigated judgment.” L7
States W@L)l Corp. v. Fraternal Assoce. of Steel Henders, 601 T.2d 1269, 1274 (3d Cir. 1979). Tederal Rule of Cr
Procedure 60(h) provides that a court may relieve a party from an order when “the judgnient is void,” “applying it
prospectively 1s no longer equitable,” or for “any other reason that justilics reliel” FEDR.CLV. P, 60(h)(4Y, (5). (6).
does not provide, however, that an order may be reseinded or modllu,d merely bu,dusu it 1s no longer
convenient Lot a party to comply with the consent ordu z 302 U8
367,383, 112 8.Ct. 748, 116 L Ed.2d 867 (1992): see 5 ) I—
(f{() v. NLRE ("BCTC ™, 04 F.3d 880, 887 (3d Cir. 19953 (holdmg that Rufo's 1nterplet'1t10n 01 Rule Jisa
rule of general applicability and not limited to institutional reform litigation).

#7 [4] The Supreme Court interpreted Rule 60(h)(S) in Rufe, clarifying that “a party seeking maodification of a
consent decree bears the burden ol establishing that a signilicant change in circumstances warrants revision ol the
deeree.” Kefo, 502 118, at 383, 112 S.CL 748, Such a parly must establish at least one of the [ollowing lour l[actors
by a preponderance of the evidence to obtain modification or vacatur: (1) a significant change in factual conditions;
(2) a significant change in law; (3) that “a decree proves to be unworkable because of unforeseen obstacles™; or (4)
that “enforcement of the decree without moditication would be detrimental to the public interest.” [d at 384, 112
5.0t 748,

5] The Court elaborated on the change in law factor, halding that a decree must be modified if “one or more of
the obligations placed upon the partics has become impermissible” and that a deeree may be maodified 16 “law has
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changed 1o make legal what the deerce was designed to prevent.” £g “vpically, courts should
not grant modification or vacatur “where a pm’rv relies upon ev ents that actuallv were anticipated at the time it
entered into a decree.” /g 385, 112 5. 748, If a party agreed to the decree notwithstanding the anticipated
change in conditions, “that pa ould have to satisty a heavy burden to convince a court that it agreed to the
decree in good faith, made a reasonable eftort to comply with the decree. and should be relieved of the undertaking
under Rule 60(h).” /d.

77777 (bX3), 1t does not pf()\ldk, 4 “universal
l‘olmuld Tor dcudmg \\hen dppl\ ing a decree prospectively is no longm equilable. 4 d at 888, In
addition to the Rufo standard, a court determining whether to vacate or modity a decree should respond to the
speeilic set ol circumstances belore it by considering lactors unigue o the conditions ol the case. /g, (noting that
“equity demands a flexible response to the unique conditions of each case”):. The additional factors a court should
typically consider before moditving or vacating a decree under Rule 60(b(3) include:

the cireumstances leading W entry ol the injunction and the nature ol the conduet sought to be prevented: the
length of time since entry ol the injunction; whether the party subject o its lerms has complied or attempted o
comply in good faith with the injunction; and the likelihood that the conduct or conditions sought to be prevented
will reeur absent the injunction.

Id.

18] Tn weighing these (actors, “the court must balance the hurdship to the party subject Lo the injunction against
the benelits o be oblained [tom maintaining the m] me,uon and the court should also “determine whether the
abjective ol the deeree has been achieved.” B0 1 888. While the deeree and changed lact or law need
not be completely inconsistent with cach other, for such a change Lo justily vacatur, it must be signilicanl, meaning
that it renders the prospective application of the decree inequitable. See BCTC, d al 888,

64

*8 [9] After a moving party has established a change warranting modification of a consent order, “the district
court should determine whether the proposed modification 1s suitably tailored to the changed circumstance.”  Riufo,
S5G2 ULS. at 391, 112 S.CL 748, 'I'he modilication “must not create or perpetuate a constitutional violation™ it
“should not strive (o rewrite a consent order so that it conlorms Lo the constitutional Noor™; and a court should not
try to modify a consent order except to make those revisions that equity requires, given the change in circurnstances.
1d.

B. Discussion

1107 The RNC asks that our Court vacate a decree that has as its central purpose preventing the intirnidation and
suppression of minority voters. When, as here, a party voluntarily enters into a consent decree not once, but twice,
and then waits over a quarter of a century before liling a motion to vacate or modily ¢ the deceree, such action gives
us pause. Further, the RNC, with the advice of counsel, twice chose to limnit indefinitely its ability to engage in
certain activities enumerated in the Decree by entering into a decree with no expiration date

At present, Appellant seeks review of the District Court's order denying vacatur because it prefers not to comply
with the Consent Decree at a critical political juncture—the upcoming election cycle. See Rufo. 302 U.S. at 383, {12
S.Ct, 748, However, we cannot disturb the District Court's opinion unless it abused its discretion, meaning that its
decision was “arbitrary, fanciful, or clearly unreasonable,” } - 473 F at 542, when it found that the RNC

failed to demonstrate that prospective application of the Decree, with the Court's modifications, would not be
equitable.

In rev 1emng the District Court's opinion and its modifications to the Decree. we do not tal\e hghth Judge
Debevoise's nearly three decades of e\peuence presiding over all matters related to this Decree. Se
Lin, Corp. v, Denver & RG IR, Co., 328 U8, 495, 533,66 3.0t 1384, 90 L Tid. 2463 (acuordmg pecial
weight to a district judge's finding that a reorganization plan provided adequately for the equitable treatment of
dissenters “[i]n view of the District Judge's familiarity with the reorganization”); Jeskins by Jesking v. Méssonri, 122
T.3d 588, 604 (&th Cir, 1997) (noting that a district judge had gained extensive knowledge of the conditions relevant
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to a speeilic lawsuit because the judge had presided over the litigation lor twenty years, [rom the time ol its
inception).

We shall review whether the District Court abused its discretion by first holding that the Decree need not be
vacated due to any First Amendment vielation

wh(.lh(.r the [)lsLT'l(.L Court abusced 1lx discretion n,&drdmg Lh(. broad dm115ud circumstances [actors outlined
Second, we shall analyze whether the District Court abused its discretion regarding the SCIC factors
specific to the parties and Consent Decree at issue Third, we will inquire into whether the Court abused its
discretion by holdmg that its prescribed modifications to the Decree were “suitably tailored to the changed
circumnstance[s].” =2 Rufo, 302 U8, at 393, 112 $.Ct. 748,

*9 The RNC has not demonstrated, by a preponderance of the evidence, the circumstances neecssary for vacatur
ar lor modifications, other than those ordered by the Distriel Court. For the reasons set [orth herein, we [ind that the
Distriet Court did not abusce its discretion in declining o vacate the Deeree or in making the modilications to the
Decree that it ordered.

1. Iirst Amendment

The RNC argues that the Consent Decree should be vacated because the Decree violates the irst Amendment
in two ways. The RNC claims that the 2004 modifications to the Decree, which bar the RNC from engaging in ballot
sceurily activities absent District Courl preelearance, serve as a prior restraint on the RNC's right to engage in
political speech. Additonally, the RNC alleges that the Distriet Court's 1990 Order unconstitutionally forees speech
by requiring the RNC to provide a copy ol the Deeree, or information regarding unlaw(ul practices under the
Decree, along with any ballot security instructional or informational materials that the RNC distributes to any state
party.

111[12] As the District Court correctly noted, in this context, the First Amendment applies only to state action.
Cent. Hardware Co. v, NLRE, 407 U8, 539, 547,92 S.Cr, 2238 33 L.Id.2d 122 (1972} Under Shelley v. Ergemer,
334 US. 1,68 S.CL K36, 92 L Hd 1161 (1948), court enloreement ol cerlain privale agreements conslitules state
action. /d. at 19-20. 68 8.CL 836 (holding that a stale courl injunclion to cnloree a racially restrictive covenant
against parties who did not wish to discriminate is state action), Swithk v. Hardwicke Co, Inc., 651 T.2d 852, 860
{3d Cir.1981) (“the state courl's enloreement ol an agreement between lwo private individuals can, in certain
conslitute state action” (ciing Shelley, 334 1.5, 1, 68 S.CL 835).

Although a court's enforcement of a consent decree can constitute state action under Shellev, Shefley's holding
may not have sufficient reach to encompass the enforcement of this Decree. The Supreme Court has declined to find
state action where the court getion in question 1s a far ery [fom the courl enforcement in Shefley. See Blum v.
Taretsky, 457 U.S. 991, 1004-05, 102 S.Ct . 73 T,.Ed.2d 534 (1982) (recognizing that state approval of or
acquiescence to a private choice does not convert that choice into state action), Lavole v. Bigwood, 437 T.2d 7. 11
[HERS 23 (noting the theory that, under Sfelfev, court enforeement ol a private agreement may only be state
action il, “In resorling to a stale sanclion, 4 privale parly must necessarily make the state privy 1o his discriminatory
purpose”™).

g

{13}[14] Even it court enforcement of this Consent Decree constitutes state action, “speech rights are not
absolute.” Tenneysee Secondary Sch. Ashleiic Ass'n v. Bremwood Acad., 551 L 201,295 127 S.¢C 39, 168
L.Ed.2d 166 (2007 “[Clenstitutional rights ... may be contractually waived where the facts and circumstances
surrounding the waiver make it clear that the party foregoing its rights has done so of its own volition, with full
understanding ol the conscquences ol its waiver.” Arie Tefecomm., fnc. v. City of Frie, Pa., 853 F.2d 1084, 1096 (3d
Cu 198%y. Court enforcement ol a privale agreement Lo limit a parly's ability o speak or associate docs not
necessarily violate the First Amendment. By, #mps. Dep't, v, Hanson, 331 US 225 765 Cr 714, 100 L.Ed, 1112
(182¢) (holding that court enforcement of a union shop agreement, which would require all railroad employees to
become union members does not violate the First Amendment right to association). ==
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*#10 {15§ The Supreme Court has long recognized that a party may waive constilulional rights il there 1s “clear”™
and “compelling™ evidence of waiver and that waiver is voluntary, knowing, and intelligent ™ “Such volition and
understanding are deemed to be, and indeed have been held to be, present. where the parties to the contract have
bargaining equality and have negotiated the terms of the contract, and where the waiving party is advised by
competent counsel and has engaged in other contract negotiations.” Erie Telecomum,, 853 F.2d at 1090.

D617 “The question of waiver of a lederally guaranteed constitutional right is, of course, a lederal question
controlled by federal law.” Broof 1.4, 86 5.CL 1245, 16 1, 314 (1966). The Supreme
Court has held (hat couwrts mu reasonable presumption against waiver’ ol [undamental
constitutional rights.” Jofinson v. Zerbst, 304 U.S. 458, 404, 58 8.Ct. 1019, 82 L.Ed. 1461 (1938) (quotin, f27led
Ins. Co. v, Kennedv, 301 US. 389, 393, 57 S.Ct 809, 81 L.Hd. 1177 (1937)). Determining whether wa wis
voluntary, knowing, and intelligent in any particular case rests “upon the particular facts and circumstances
surrounding that case, including the background, experience and conduct” of the waiving party. Jd.

Here, in 1982, the RNC, with the assistance ol counsel, voluntarily entered into the Deerce. [n consideration off
the DNC and other plaintilTs amicably resolving all matlers that were or could have been raised in the 1982 lawsuit,
the RNC signed a settlement agreement in which they comumitted. among other provisions,

to refrain from undertaking any ballot security activities in polling places or election districts where the racial or
ethnic composition of such districts is a factor in the decision to conduct, or the actual conduct of, such activities
there and where a purpose or significant effect of such activities is to deter qualified voters from voting ...

(App. al 401-02.) The RNC agreed that the terms ol the Deerce would bind the RNC, its agents, servants, and
employees, “whether acting direetly or indireetly through other party committees.” (/d. at 402.)

In 1987, the RNC once again entered into a settlement stipulation, with the assistance of counsel. agreeing to
modity the 1982 Decree. The Decree, as modified, clarified that “ballot security” ettorts meant “ballot integrity,
ballot security or other efforts to prevent or remedy voter fraud.”  Democratic Nat'f Comm.. 671 . Supp.2d at S8
The modifications allow the RNC to engage in normal poll watch functions on Clection Day so long as the people it
deploys do not use or implement the results ol any ballot sceurity eflort without a delermination by the Distriet
Court that the ballot sceurity efTort complies with the provisions of the Decree and applicable law. In order Lo seeure
such a determination, the RNC must submit a description of the program to the District Court following twenty days'
notice to the DNC. Only with the District Court's approval secured in this tashion can the RNC engage, assist. or
participate in any ballot security program.

*11 [18] A cowt can enforce an agreement preventing disclosure of specific information without violating the
restricted party's First Amendment rights if the party received consideration in exchange for the restriction. See
Adfred A, Knopf Inc. v. Cofby, 509 F.2d 1362, 1379 (4th Cir 1973) (noling thal exceuling 4 secreey agreement can
“effectively relinquish[ ] ... First Amendment rights™).

That the Decree and its 1987 medification resolved all issues that could have been raised by the DNC and other
plaintiffs in that litigation was sufficient consideration to evidence a waiver. See [, Cvermyver Co. of Ohio v.
Lric U.B 174, 18687, 22 S Ct 775, 31 1.1 24 124 (1972} (holding that the presence of consideration
constitutes some evidence of a waiver).

The Supreme Court has held that there is a valid waiver ol constitutional rights where the party that waived
“was a4 corporation with widespread activities and a complicated corporale structure; [the partics] had cqual
bargaining power; and |where the waiving party| did not contend that it or its counsel was unaware of the
signiticance of the [instrument in which it waived notice].” Zrie Telecomm., 853 F.2d at 1095 (citing D0,
Overmyer, 405 U.S. of 186, 92 S.Ct. 773). lere, the RNC has widespread activities, had equal bargaining power
with the plaintiffs, and has not contended that it was unaware of the significance of the Decree, which it was free to
decide not to enter into. The RNC also received consideration—the plaintitfs in the 1982 and 1987 lawsuits
relinquished all claims that could have arisen trom those actions. The RNC “may not now seek to withdraw trom
performing its obligations and from discharging its burdens, while it still continues to retain all of the benefits it
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received ...oas a tesult of the agreement| |7 Erje Yelecomm., 853 F.2d at 1097, The 1982 and 1987 scttlement
agreements, signed by counsel for the RNC, are clear and compelling evidence that the RNC voluntarily, knowingly,
and intelligently waived certain First Amendment rights.

The RNC alleges that the District Court Orders from 1990 and 2004 vielate its Iirst Amendment rights.
However, neither order imposes limitations on the RNC's Tirst Amendment rights beyond those that the RNC
voluntarily waived in 1982 and 1987. In 1990, the Court held that the RNC must provide a copy ol the Consent
Deeree. or information regarding unlawlul practices under the Consent Decree, along with any ballol sceurily
malerials that the RNC distributes to any state parly. Despite the RNC's arguments belore our Court, any resirictions
on the RNC's ability to communicate and associate with state and local parties are self-imposed and waived by the
RNC entering into the Deerce in 1982 and 1987.

In 2004, the District Court issued an Order barring the RNC from using a voter challenge list targeting precincts
with large African—American populations that the RNC had compiled in coordination with the Ohio Republican
Party. The District Court (ound that the RNC had violated the Decrce both procedurally and substantively by
participating with the Ohio Republican Party in devising and implementing the ballot seeurity program and lailing to
abtain preclearance for the program. The 2004 Order does not impose any additional limitation on the speech rights
al the RNC beyond those present in the 1982 and 1987 Deceree and modilications, in which the RNC consented and
agreed Lo cortain restrictions ol its rights. Henee, neither the 1990 nor 2004 Orders present a basis lor a First
Amendment challenge.

*12 In 1982 and 1987, the RNC voluntarily agreed to create and abide by the very provisions that it now
challenges as unconstitutional. 'The Distriet Court's enforeement of the Decree against the RNC does nol result in a
First Amendment violation. The District Court did not abuse its discretion in denying the request to vacate the
Deeree on this basis.

2. Rulo Factors
We now address the three Rufo factors in turn.

a. Changed Factual Circumstances
119] The Deeree and its 1987 modilication aim primarily 1o prevent the RNC [rom “using, |or| appearing o usc,
racial or ethuic criteria in connection with ballot inteprity, ballot security or other efforts to prevent or reme
suspected vole [Taud”™ and 1o neither “hinder| | [nor| discourag|e| qualilied voters [Tom exereising the right o vole.
(ApD. 1t 404-05.) Given these purposes of the Deeree, only a change that decreases minority voler inimidation and
vole suppression ex ante can be a “signilicant change |that| warrants revision ol the deeree.” Rufp, 502 1.5, at 383,
112 5.Cr, 748,

The RNC argues that the following lactual changes warranted vacatur or modilication of the Deeree: first, the
President and Attorney General of the United States and the President of the RNC (former) are African American;
T2 second. that minority voter registration and turnout have increased; and third, that increased availability of
alternative voling mechanisms such as carly voling or permanent abseniee volng are more widely available. The
RNC also presented testimony at the evidentiary hearing belore the Distriet Court that the appointment of Altican—
Americans as the RNC Chairman and Chiell Administrative Olficer decreased (he likelihood hat the RNC would
engage in ballot security programs resulting in minority vote suppression. Testimony presented by the RNC further
claimed that “with an African—American President. and an African—American Attorney General, [ ] the laws that are
already on the books regarding voter fraud, voter intimidation, and voter suppression are geing to be actively
pursued by this Justice Department.” (Hr'g Tr. 65:22-66:2.)

The RNC argues thal inercases in minorily voter registration and voler tumout are changes in lactual
circumslances rendering the Decree unnecessary because this data “demonstrat|es| that minority voters are not being
suppressed.” (Appellant's Br. 33.) Furthermore, the RNC asserts that the availability of alternative voting methods,
such as early voting or permanent absentee voting, allows voters who are worried about intimidation at precinets on
Election Day to avoid such intimidation by veting from home or voting early. It contends that records of voters
using these alternative voting mechanisms undermine allegations of disenfranchisement and that “the availability of
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provisional ballots squelches any eflort to disenfranchise a voler who appears al the polls.” (Zd. at 38.)

The RNC'% argument that the fact that President Obama, Attorney General Eric ITolder, RNC Chairman Michael
Steele 22 and another RNC leader are minorities justifies vacatur or modification of the Decree hardly requires a
serious response. The RNC posits that a minority President and Attorney General of the United States increase the
likelihood of prosecution for violations of the Voting Rights Act (“VRA™), such as intimidation of minority voters
Are we to conelude that all 1ssues that afTect Alrican—Americans will now get greater [unding, greater attention, and
more [oeus because of President Obama? Our jurisprudence cannot depend on such assumplions.

*13 Even assuming that VRA violations will be more vigorously litigated by the current administration. that
litigation would likely be brought after the VR A has been violated, so it will not prevent minority voter intimidation
or vote suppression ex ante. Similarly, a handful of minorities temporarily 4 occupying leadership positions in the
RNC does not mean that minority voter intimidation or suppression will decrease.

Contrary Lo the RNC's assertions, the inerease in minority voler registration and voter turmout sinee 1982 doces
not demonstrate that “minority voters are not bemg suppressed.” (Appellant's Br. 33.) The RNC has submitted no
evidence to support its supposition. Voter registration and turnout data is not statistically relevant regarding the
argument that revision of the Decree is warranted. Moreover, the increase in minority voter registration and voter
turnout could be evidence that the Decree is necessary and effective. The RNC's data on minority voter registration
and turnout demonstrates that, since the RNC consented to the Decree in 1982, minority voter registration and
turnout have mcreased significantly. The Decree's purpose 1s to help ensure that potential minority voters are not
dissuaded from going to the palling station to vate, as they might be if the RNC were unfettered by the Deeree.

Despite the RNC's bald assertion o the contrary, the availability of alternative voting mechanisms 1s not a
lactual change that prevents polling place voter suppression and intimidation. The RNC has presented no evidence
demonstrating how alternative voting mechanisms, such as allowing voters to vote prior to Election Day or to mail
in their votes, would prevent the RNC from “using, [or] appearing to use, racial or ethnic criteria in connection with
ballot integrity, ballot security or other efforts to prevent or remedy suspected vote fraud™ at polling stations. (App.
at 404-05.) Turtherinore, as the District Court notes, voters should not have to avoid voting at polling stations on
Election Day in order o avoid voler intimidation.

None of these alleged factual changes renders the continuation of the Decree inequitable. The District Court did
not abuse its discretion by deelining o vacate or maodily the Deceree based on the RNC's asserted lactual changes.

b. Changes in Law *
[20] The RNC's arguments regarding changes in law brought about by the enactments of the Motor Voter Law
or NVRA, BCRA ™4 and HAVA are only relevant to our review if they render prospective application of the
Deeree inequitable. To do that, they must have some bearing on the purpose ol the Deerece—decereasing the RNC's
engagement in minority voter intimidation and suppression. The RNC asserts that the Motor Voter Law, BCRA, and
HAVA increase the risk of voter fraud and increase the ease with which eligible voters can register ta vote. vote, and
file & provisional ballot 1l they are challenged at polling stations. Even il the RNC's assertions arc truc, which has
not been established, the RNC has lailed to carry ils burden ol establishing that a signilicant change in
circumslances warranls revision ol the Decree. Additionally, nene ol the changes in law that the RNC puts forth
make “one or more of the obligations placed upon the parties [ | imperm ble under federal law” or “make legal
what the decree was designed to prevent.” Rufo, 302 U.S, at 388, 112 5.Ct. 748

*14 “One of the NVRA's central purposes was to dramatically expand oppertunities for voter registration and to
ensure that, once registered, voters could not be removed from the registration rolls by a failure to vate or because
they had Lhdngud addresses.” Welker v, Clarke, 239 F.3d 396, 398-99 (3d Cir2001) (cting 42 US.C. §
x| The NVRA authorizes clection olficials 1o use matlings o updale voler registration rolls.
Addmonallv the NVRA imposes criminal penalties on individuals who submit false voter registration forms,
knowingly cast a forged ballot, or manipulate the tabulation of votes, and it specifies criminal penalties for
intimidating, threatening, or coercing any person who is registering to vote or voting. 42 C.§ 197322-10(1)A),

16(2).
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The RNC argues that the NVRA renders the Decree antiquated because it has led to significant increases in
minority voter registration and turnout. The RNC also asserts that the NVRA creates an increased risk of voter
fraud. This argunient, that the enactment of a law that expands voter registration opportunities renders inequitable a
Decree that aims to prevent voter intimidation and suppression, is unpersuasive. The District Court correctly notes
that any increase in minority voter registration or voter turnout caused by the Motor Voter Taw is irrelevant ta the
Deeree beeause “the Consent Decree was not designed Lo encourage minority voter registration, but rather o prevent
voler suppression.” Qemocra ar'f Conm. 671 ¥ Supp.2d at 614, Additionally, the Distriet Court cites evidence
that the Motor Voler Law reduces the threat ol voler registration [raud, but does not atlempt to prevent voler
suppression. fd.

Nor does the NVRA “make legal what the decree was designed to prevent.” Rufp, 502 118, at 388 112 S Ct,
748, The NVRA authorizes election officials, not the RNC, to use mailings to update voter registration lists. 42

S, § 1973pp-6(c)~(d). The NVRA does not authorize targeting such mailings at predominantly minority
precinets nor does the NVRA authorize the presence ol voler [taud sceurily leams targeted at predominantly
minority preeinets on Election Day, both actions that the Deeree 1s designed to prevent.

The NVRA provision that makes voter intimidation subject to a criminal penalty is not relevant to the purpose
of the Decree because it would not prevent minority voter intimidation or suppression. The provision allows for
criminal penalties to be imposed ex post, only after voters had been intimiidated and had lost their opportunity to cast
their ballots. This provision does not render inequitable the application of the Decree, in which the RNC agreed not
ta “us [c]. [or] appear| ] to usc, racial or cthnic criteria in connection with ballot integrity, ballot sccurity or other
clTorts to prevent or remedy suspeeted vote [Taud.” (App. at 404-05.)

121] The “central provisions” al the BCRA were “designed to address Congress' concerns about the inereasing
use ol solt money and issuc advertising Lo influence federal clections.” AfcConned! v. FiC 0105, 93,132, 124
S.CL 619, 157 L 2d.2d 491 (2003). The “BCRA made a number of dramatic changes o campaign linance law to
achieve these goals, including barring national pelitical parties from seliciting soft money.” Shays v. Federal
Election Copun'n, 528 T.3d 914, 918 (D.C.Cir2008) (citing 2 U.5.C. § 441i(a)). The BCRA also “barred state
parties from spending soft money on ‘federal election activity,” including ‘get-out-the-vote activity” and ‘voter
registration activity.” " Jd, (quoting 2 1L8.C. § 44 1iby(1Y).

*#15 The RNC argues that the BCRA's prohibition on the spending ol soft money by state parties [or voler
registration and get-out-the-vole activity has heightened the risk of voler [raud because it s diflicull w track the
voler registration eflorts of the mereased number ol groups registering volers. As the Distriet Court mentions, (he
Decree does not prevent the RNC from collaberating with non-party organizations to register voters and the RNC
has not demonstrated that any ineligible voter registered by a non-party organization has ever actually cast a vote.
The RNC has not demonstrated that this provision of the BCRA 1s a significant change i the law that warrants
revision of the Decree.

1221 “HAVA 1s concemed with updating clection technologies and other clection-day 1ssues at polling places.”
Gonzalez v, Arizong, 624 F.3d 1162, 1184 (9th Cir.2010). One purposc of HAVA was “lo prevent on-the-spot
dentals of provisional ballots o volers deemed ineligible o vote by poll workers.”  Sandi, County Democratic
LParty v, Blackwell, 387 F.3d 5 4 (6th Cir.2004) 2 ITAVA also established complaint procedures to challenge
alleged voting violations. 4 § The RNC argues that ITAVA increases the risk of voter fraud and

reduces the risk of vote suppression by allowing voters to cast provisional ballots.

The provisional ballot partion of HAVA is not aimed at preventing voter suppression or intimidation and does
not render the prospective application ol the Deceree inequitable. Despite the RNC's assertions, the [act that HAVA
allords every voter the opportunily (o cast a provisional ballot is only cllective if those volers are not inumidated by
voter fraud efforts, such as those targeted by the Decree. As the District Court notes, voter intimidation could
prevent voters from entering the polls to obtain a provisional ballot. Demogratic Nat'l Comm., 671 F.Supp.2d &
61213, 616 ome voters ... may choose to refrain from voting rather than wait for the qualifications of those

ahead of them to be verified ... Others may be prevented from waiting by responsibilities ...”) (citing DNC Hr'g Lx.
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18 al 6; RNC Hr'g Ex. 26 al 36: League of Women Voters of Ohio v, Brunner, 548 F 3d 463, 478 (G Cir. 2008)).
The opportunity to cast a provisional ballot is not relevant to the purpose of the Decree because it does not decrease
minority voter intimidation or suppression.

The availability of complaint procedures for alleged voting violations under HAVA does not “make legal what
the decree was designed to prevent.” Rufo, 502 115 at 388, 112 S.Ct. 748 Moreover. the HAVA complaint
procedures, unlike the Deeree, do not aim 1o prevent the RNC [rom targeting its voter [Taud cllorls at preeinets with
higher populations ol minorities.

The District Court did not abuse its discretion when it found that the Motor Voter Law, BCRA, and ITAVA
have “not altered [the] calculus™ of in-person voter fraud or voter intimidation to an extent that justifies vacating or
modifying the Decree due to a change in law. Democratic Not'l Comm., 671 F.Supp.2d at 613,

¢. Public Interest

*16 {23] The RNC argues that vacating the Deceree would benefit the public interest by allowing the RNC 1o
engdage i programs allempling o prevent voter [raud, which the RNC alleges are hampered by the Decree.
Additionally, the RNC contends that there is little need to prevent the intimidation and suppression of minority
voters. Specifically, the RNC asserts that voter fraud is a danger and that “political parties, candidates, the
Government, and the public all have an undisputed interest in protecting the integrity of the election process.”
(Appellant's Br. at 50.) Thus, the RNC argues that it should be permitted to address voter fraud free from the
constraints of the Decree.

I the RNC establishes that “a durable remedy has been implemented, continued enforcement of the order is not
cessary, but improper.” {fforue v. flores. 557 1.8, 433, 129 8.CL 2579, 2593, 174 1..Hd.2d 406
) (holding that the United States Court ol Appeals for the Ninth Cireuit employed a heightened standard for its
Rule 50¢by(3) inquiry instead ol the required Mexible approach). However, the RNC has pointed to no remedy other
than the Deceree that prevents the RNC [from “using, |or| appearing o usc, racial or cthnice criteria in connection with
ballot integrity, ballot security or other efforts to prevent or remedy suspected vote fraud.” (App. at 404-05.)

The District Court declined o determine whether laws passed by Congres
voler fraud, recognizing that such is not the task ol the federal courl. Bartlest v, Strickiond, L
N 173 (2009) ("“Though courts are capable of making refined and exacting factual inquiries,
they ‘are inherently 1ll-equipped’ W ‘make decisions based on highly political judgments' ...”) (quoting {/older v.
ladd, 512 U8, 874, 894, 114 8.C0 2581, 129 1.1d.2d 687 (1994) (Thomas, J.. concurring in judgment)). [ N
the Court noted that Cong 1s betler cquipped to make this determination by weighing the dangers ol voter [taud
against the dangers of voter intimidation.

s the dangers ol
6118 1. 17,129 8.CL

The Distriet Court rejected the RNC's argument that the Deeree must be vacated or modilied because the risk off
voter fraud outweighs the risk of voter suppression and intimidation. As the District Court correctly peints out, the
Decree only requires preclearance for programs mvelving the prevention of in-person voter fraud. Furthermore, the
Distriet Court has never prevented the RNC [rom implementing a voter [raud prevention program that the RNC has
submilted lor preclearance, at least in part, because the RNC has never submitted any voter [taud prevention
program [or preclearance.

Although the RNC pointed to charges that were noted in the Carter—Baker Commission Report against eighty-
nine individuals and fifty-two convicted individuals to demonstrate the pervasiveness of voter fraud, those purported
instances of voter fraud ranged “from vote-buying to submitting false voter registration information and voting-
related offenses by non-citizens.” (RNC Hr'g Tix. 26 at 45.) Thus, only a fraction of that alleged fraudulent activity
was related Lo in-person voter [taud, which is the type ol [Taud addressed in the Decree.

*17 The DI report that the RNC submitted regarding irregularities in Wisconsin during the 2004 election did
not specity whether the voting irregularities under investigation involved votes cast in person or votes cast through
absentee voting or some other alternative process. In support of the notion that most alleged incidents of voter traud
are not related to in-person voting and are, thus, irrelevant to the Decree, the DNC submitted evidence of voting
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irregulanitics in Florida during the 2004 clection, which was also cited by the RNC, that showed thal “the majority of
those accused of wrongdoing were elected officials and political operatives.” Democratic Nat? Cemm., 71
F.Supp.2d at 607.

The Supreme Court has also noted the rarity of in-person voter fraud. ("rmrford v, Marion Crity, Tlection B,
S53 TS I8Y, 194, 128 S.Ct 1610, 170 1.Td.2d 574 (2008) (noting that there was “no evidence of any [in-person
voler] [raud actually occurring in Indiana al any ime in ils histor k % 5.CL 1610 (Souter, J.,
dissenting) (“|'I'|he State has not come across a single instance ol in-person voler 1mp<.rs<mdl1<m fraud in all of
Indiana's history.”). Democratic Nar'{ Comm., 671 F. 2d al 609 (“Justice Stevens acknowledged that, ol the
‘occasional e}\amplcﬂ of in-person fraud on which his ruling was based, all but one had been shown to ha\e been
‘overstated because much of the (raud was actually absentee ballot [raud or voler registration [raud.” ™ (quoting
Crawford, 553 U.S. at 196 0. 12, 128 5.Ct. 1610Y). Thus, the RNC has not established that in-person voter fraud is
sutficiently prevalent such that applying the Decree prospectively is no longer equitable. Even if the public has an
unmet need for the prevention of in-person fraud, the Decree does not prevent the RNC from combating in-person
voter fraud if it obtains preclearance. If the risk of voter fraud is as great and consequential as the RNC alleges and
an RNC voter security program is a significant part of efforts needed to prevent that voter fraud, it would seem that
the RNC would have attempted to obtain preclearance for a vote urity program at least once since 1987,

The RNC argues that “minority volers are nol being suppressed,” and, thus, the Decree does not serve public
interest. (Appellant's Br. 33.) The District Comrt noted as an example, however, that the voter-challenge list in
Malone included 35,000 registered voters who were predominantly minorities. Without the enforcement of the
Decree provisions, these voter-challenge lists that are racially-targeted, in intent or in effect, could result in the
intimidation and deterrence of a number of voters.

When confronted with such targeted voter-challenge lists, some cligible voters may choose o relrain from
volng instead of waiting lor the verilication ol their own cligibility or that ol others ahead of them in line. (See, e.g.,
[DNC Hr'g Ex. 18 at 6 (quoting 4 [ormer Political irector ol the Republican Party of Texas, who staled that photo
identification requirements “could cause enough of a dropoff in legitimate Democratic voting to add three percent to
the Republican vote.”). RNC IIr'g Ex. 26 at 56 (portion of the Carter—-Baker Comumission Report on “Polling Station
Operations,” in which the Report noted voter fraud security in some minority communities may be “intimidating”
and that, during the 2004 election, “[plroblems with polling station operations, such as long lines, were more
pronounced in soine places than others. This gave rise to suspicions that the problemns were due to discrimnination

)

*#18 'T'he District Courl did not abuse its discretion by [inding that public inlerest concerns, mcluding the
prevention of voter fraud and the prevention of voter suppression and intimidation, do not justify vacatur or
muodilication of the Decree.

d. Workability

{241 The RNC argued before the District Court that there were workability issues that required modification of
the Decree, as a practical matter. The District Court held that there were Tour workability issues thal weighed in
lavor of modilication: (1) the potential inequity of the RNC being subject to suits brought by entities who were not
party to the Decree when, under the BCRA, the RNC has to defend lawsuits using “hard monev ™ while the DNC
does not have to spend any money on such suils because it would not be party (o them 222 (2) the twenty-day
nolice requirement for preclearance prevents the RNC [rom combating mail-in voter registration fraud in a number
of states with later mail-in voter registration deadlines: (3) the Decree lacks a clear definition of normal poll
watching activities and the parties have not provided a definition, leading the RNC to refrain from normal poll
watching activities, which the Decree was never intended to prohibit; and (4) the Decree lacked a termination date.

The District Court, accordingly, modified the Decree in the following ways: (1) allowed only parties to the
Decerce, the DNC and NJDSC, to bring an enforeement action under the Deerce: (2) decrcased the preclearance
notice requirement from twenty s 10 ten days; (3) provided clearer definitions and examples of “ballot sceurity”
£29 und “normal poll watching” aclivities; and (4) added an cight-year expiration date, December 1, 2017, o
the Decree, allowing for an extension of the Decree for another eight vears if the DNC proves by a preponderance of
the evidence that the RNC hag vinlated the Derree
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In addition to determining whether the District Court abused its discretion by declining to make more extensive
modifications to the Decree than it did based on workability concerns, we analyze, also under the abuse of discretion
standard, whether the District Court's “proposed modification is suitably tailored to the changed circumstance.”
Rufp, 502 U8 at 391, 112 SCt 748 As noted above, the modification “must not create or perpetuate a
constitutional violation™ it “should not strive to rewrite a consent order sa that it confarms to the constitutional
(loor™; and a courl should not try to modily 4 consent order other than making those revisions thal cquity requires
because ol the change in circumstances. /d.

The District Court held that the Decree should be modified because the BCRA creates a potential inequity
between the RNC and the DNC if third parties are allowed to bring suits to enforce the Decree against the RNC.
Without modification, the RNC would have to defend such third-party suits with limited “hard money” because it
cannot solicit “soft money” under the BCRA while the DNC, not a party to such suits, would not have to expend
resources on these third-party suits. Accordingly, the District Court modified the Decree so that only the DNC and
NJDSC can bring an enforeement action under the Deeree so that both partics would have 1o spend “hard money™

on
the enforcement action. This modilication climinates any potential BCRA-caused inequity in the prospeetive
application of the Decree.

*19 In this respect, the Court revised the Decree only to the extent required because of the change in
circumstances brought about by the BCRA. Limiting the ability to bring Decree enforcement actions to parties to the
Decree 13 a modification suitably tailored to the equitable concerns brought about by the “hard money™ restrictions
in the BCRA.

The RNC argues that this modilication docs nol address the workability issues caused by the costly and
distracting enlorcement actions [iled shortly belore Fleetion Days beeause the money the RNC would have to spend
defending those suits takes money away from the RNC's political efforts, regardless of whether the DNC also has to
spend money to bring those suits. The nature and timing of election cycles may cause the need to defend against
Decree enforcement suits to arise at inconvenient times, but resolving those issues before Election Day 1s crucial to
enforcing the Decree by ensuring access to the polls and preventing suppression of minority votes.

125} In elleet, the RNC contends that the Deerce should be vacated because it is unworkable for the RNC to
spend any money defending itself in enforcement actions. This argument is not persuasive. When the RNC twice
consented o the Deeree and gained its benelits, it should have anticipated that it would likely need o spend money
defending itsell in future enforcement actions. Neither modification nor vacatur are justified “where a party relies
upen cvents that actually were anlicipated at the time it entered into a deeree.™ Rufp, 502 U8 a4t 385, 112 8 CL 748,

The District Court noted that a number of states now have voter registration deadlines less than twenty days
before the clection and that the RNC has a vahd interest in preventing (Taudulent voler registration. The Distriet
Court modified the Decree by decreasing the notice requirenient for preclearance from twenty days to ten days.

The RNC argues that the ten-day preclearance peried should be eliminated because it forces the party to reveal
its Election Day strategy to the DNC in order to combat voter fraud and is. therefore, unworkable. The RNC has
requested zero days for preclearance or, at least, some decrease in the time period for the preclearance notice
requirement = The RNC asserts that “any preclearance requirement is tantamount to a prohibition on Clection Day
activities by the RNC” because it means that the RNC must foresee Election Day issues twenty to thirty-five days in
advance of an election; “forc[es] the RNC to disclose its tactical thinking and Tlection Day strategy far enough in
advance for the DNC and others to craft counter-strategies™; and it “requires the RNC to place equivalent numbers
of poll watchers in all precincts, regardless of political or practical considerations.” (Appellant's Br. at 52-54.)

The RNC's argument is wholly speculative. The RNC's supposed knowledge and experience of unworkability is
mere conjecture because, since the preclearance provision was added to the Decree in 1987, the RNC has never
attempted to obtain preclearance. Contrary to the RNC's argument. the preclearance provision does not require the
RNC to disclose its tactical thinking and Election Day strategy except with regard to ballot security activities. The
RNC points to no statement of the District Court and no provision of the Decree that requires the RNC “to place
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cquivalent numbers ol poll walchers in all preeinets.” (Appellant's Br. at 52-54.)

*20 On the contrary, the Decree does not require any preclearance for normal poll watching functions, so the
Decree would in no way prohibit the RNC from placing different numbers of poll watchers in precincts. Turther,
there is no basis for any RNC argument that the preclearance provision requires the RNC to place the same number
of voter fraud security team members at each precinct. The RNC does not know what level of program detail the
Distriet Court would require before granting preclearance. ™ The preclearance provision does not prevent the RNC
from achicving its objeclive ol normal poll-watching, carrying out approved ballot sceurily programs, or
implementing any other Election Day strategies that do not “us|e|, |or| appear| | to use, racial or ethnic crileria in
connection with ballot integrity, ballot security or other etforts to prevent or remedy suspected vote fraud.” (App. at
404-05.)

With no preclearance provision, the RNC could implement any ballot security program and would only be
subject to enforcement of the Decree after potential minority voter intimidation and suppression had already
aceurred. Thus, the climination of the provision would thwart the Deceree's purpose of preventing minorily voler
intimidation and suppression ex ante. The istrict Court shorlened the preclearance time to allow the RNC w
combat more of the potential voter registration fraud that might occur closer to Election Day, a modification suitably
tailored to address the inequity the Distriet Court identilied.

Although the Decree was never intended to prohibit normal poll watching activities, the RNC claims that 1s has
refrained from engaging in normal poll watching activities because the Decree's definitions of such activities are
unclear and it fears it would unintentionally vielate the Deerce. To address this workability concern, the District
Court modified the Deeree to provide clearer delinitions and examples of “ballol security” and “normal poll
watching” activities. With the District Court's modifications, “[b]allot security™ is defined to include “any program
aimed al combating voter [raud by preventing polential volers from registering to vole or casting a ballot,” ™7 and
“|nJormal poll-watch lunction™ is delined as “stationing individuals at polling stations Lo observe the valing process
and report irregularities unrelated to voler fraud W duly-appointed state ollicials.” ic Nat't Comm., 671
F.Supp.2d at 622.

The District Court's moditications more clearly define ballot security and normal poll-watch function under the
Decree and provide lists of examples of both The RNC contends that it cannot engage in norinal poll-watch
functions because the definitions of the terins remain unclear. Contrary to the RNC's argument that the District
Court's delinmtions and non-exhaustive lists of examples “worsen the problem,” (Appellant's Br. at 55), the
muodilications ol adding speeific delinitions and examples of ballot seeurity and normal poll-watch [unctions give
both the RNC and the DNC more clarity regarding whal types ol aclivitics require preclearance, which do not
require preclearance, and which are prohibited by the Decree.

*21 Given these modifications, any hardship to the RNC 1s not a product of the terms of the Decree. Clarity
allows the RNC to engage in normal poll watching activities while still maintaining adherence to fulfillment of the
Decree's purpose. The District Court's modification is suitably tailored to resolve the prior ambiguity and does not
strive o conform to the constitutional [loor by allowing the RNC w engage in all activities without preclearance. See
Rufo, 302 U.S. 2t 391,112 8.C1. 748, 'The modilication clarifics the previous ambiguity.

The District Court agreed with the RNC that the lack of an expiration date in the Decree was “inherently
inequitable.” Democratic Nar'l Comm., 671 F.Supp.2d at 621, The District Court medified the Decree by adding an
eight-year expiration date, December 1, 2017, and allowing for an extension of the Decree for another eight vears if
the DNC proves by a preponderance of the evidence that the RNC has violated the Decree. The RNC argues that the
District Court's December 1, 2017 expiration date is an abuse of discretion and that the appropriate Decree
termination date is cither cight years afler the parties entered into the Decree in 1982, cight years afler the Deeree's
modification in 1987, or, at worst, eight vears after the Malone litigation.

Although a considerable number of vears have passed since the RNC and DNC agreed to the Decree in 1982
and 1987, the parties entered the Decree voluntarily and for over a quarter of a century neither party objected to the
duration of the Decree. The District Court did not abuse its discretion by declining to vacate the Decree due to the
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length of time since its enlry. See £ (declining to hold that “the mere passage ol time” 1s itsell
“sufficient to constitute the type of changed circumstances that warrant lifting of an injunction”). Thus, it does not
follow that the original decision not to include an expiration date requires vacatur now that the Decree has an
expiration date.

The District Court noted that it was imposing a termination date of eight years from its ruling because the Civil
Rights Division of the Department ol Justice, which 1s charged with enforeing the Voting Rights Act, also imposes
consent deerees with time limits of eight vears, which can be extended lor good cause. The RNC has not shown that
the District Courl's decision Lo set a lermination date of eight vears [rom the date ol its order modilying the Decree
with provisions allowing for an extension of that termination date for good cause is “arbitrary, fanciful or clearly
unrcasonable.” dover, 4 3d al 542

DBy adding an eight-vear expiration date, December [, 2017, to the Decree, the District Court modified the
Decree to remedy the inequity that it perceived to be caused by the lack of expiration date ™2 Accepting arguendo
that the Decrce without a time limit is “inherently inequitable,” the provision allowing lor an extension ol the
Deeree lor another eight years il the IDNC proves by a preponderance ol the evidence the RNC has violated the
Decree preserves the purpose ot the Decree so that the modification does not rewrite the consent order more than
equily requires. Morcover, we do not adopt the RNC's argument thal the District Court abused its diserction by not
starting the eight vear period from the date of the entry of the Deceree or [rom its 1987 modilication, “thus requiring

. immediate vacatur.” (Appellant's Br. 42.) The District Court concluded, with ample record support, that the
purpose of the Decree had not vet been fulfilled and vacatur would not have been suitably tailored to its findings.

*22 The RNC has not established by a preponderance of the evidence that any workability issues remaining
after the District Court's modification are so acute that prospective application of the Decree is inequitable. The
Distriet Court did not abuse its discretion by declining Lo vacate due to workability.

The RNC has not cstablished that any ol the Distriet Court's decisions were “arbitrary, lancilul or clearly
unreasonable.” 3fover, 473 F. 3d at 542 Thus, the District Court did not abuse its discretion by holding that the RNC
did not establish by a preponderance of the evidence that any of the following four Rufe factors necessitated vacatur
or modifications beyond those ordered by the District Court: (1) a significant change in factual conditions; (2) a
significant change in law; (3) that “a decree proves to be unworkable because of unforeseen obstacles™; or (4) that
“enforcernent of the decree without modification would be detritnental to the public interest.” Rufo. 502 UL S, at 384,
112 748. Furthermore, the Distriet Court's modilications were suitably tatlored to the changed workab:
circumstanc

3. BCTC Factors
126] We noted n BCTY that a court determining whether to vacate or modify a decree should respond to the
specific set of circumstances before 1t by considering factors unique to the conditions of the case. ZUTC, 64 T'.3d at
888, The factors raised in the District Court that are unique to the circumstances of this case are whether the RNC
has complied or attemipted to comply in good faith with the terms of the Decree and the likelihood that the conduct
sought 1o be prevented will reeur absent the Deeree. For any change (o justly vacatur, it must be a signilicant
change, rendering the prospective application ol the Deeree inequitable. See CTC, 64 F.3d at 886.

The RNC claims that it has complied with the Decree since 1987 and that it is highly unlikely that the RNC will
attempt to intimidate or suppress minority voters in the future if the Decree is vacated. The District Court did not
abuse its discretion or err by considering the Malone finding that, in 2004, the RNC engaged in substantive and
procedural violations of the Decree. Although the panel's decision was vacated as moot by this Court sitting en bane,
that vacatur did not disturh the panel's factual determination that the RNC had violated the Decree. Turthermore, the
Distriet Court did not rely on Malone's preliminary injunction as precedent, but, instead, merely considered ils
finding of fact regarding the Decree violation as instructive regarding the RNC's level of compliance with the
Deeree.™

Furthermore, the RNC's position regarding Malone is contradictory. For purposes of determining RNC's
compliance with the Decree, the RNC argues that the Court should not consider Mulone in any way. However, for
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purposes of determining from which point the cight-year Decree expiration date should begin (o run, the RNC has
mentioned that the 2004 Malone decision could be an appropriate starting point. Even if the RNC had not violated
the Decree since 1987, that fact alone is not necessarily sufficient to justify vacating the Decree because compliance
is the purpose of the Decree. See SCYC. 04 1.3d at 889 (declining to hold that “temporary compliance” is itself
“sufficient to constitute the type of changed circumstances that warrant lifting of an injunction™). As the District
Court noted, any past compliance might have been “because the Decree itself has deterred such behavior.”
Democraiic Natl Comm.. 571 T.Supp.2d at 601.

*23 Additionally, the District Court did not abuse its discretion by [inding that the RNC had not produced
evidence demonstrating a lack of incentive for the RNC to engage in voter suppression and intimidation. The racial
and cthnie background of this nation's palitical leadership, the RNC's leadership, and the electorate do not deercase
the likelihood that the RNC will suppress minority voters such that prospective application of the Decree is
inequitable. If the RNC does not hope to engage in conduct that would violate the Decree, it is puzzling that the
RNC is pursuing vacatur so vigorously notwithstanding the District Court's significant modifications to the Decree.

The RNC's decision not o engage in normal poll-watch functions or oblain preclearance [or voler [taud sceurity
programs does not allow us to assume past or future compliance. On the contrary, the RNC's refusal to engage in
normal poll-watch [unctions or W oblain preclearance may be because the RNC, as 1t has argued, 1s not sure ol the
dilTerence between normal poll-waleh functions and voter [Taud sceurity programs. That the RNC has not engaged
in a normal poll-watch function and has not presented a request for preclearance of a voter fraud security program
that does not disproportionately target minority voters leaves open the possibility that the RNC, absent enforcement
of the Decree, would not comply with the Decree terms in the future. See BUTC, 64 F.3d a1 830 (noting that a party
deciding “not to picket at all” does not “show that [the party] has in fact learned how to picket without treading on
the prohibitions against secondary boycott contained both in the law and the various negotiated consent decrees™).

In light of the District Court's maodilications, the RNC docs not point to any significant change that renders
prospective application ol the Deeree inequitable. The Distriel Court did not abusce its diseretion by declining to
vacate or modify the Decree because of 8T factors.

V. CONCLUSION
Tor the reasons set forth above, we will affirm the judgment of the District Court.

N1, Judge Dickinson R. Debevoise, a United States Distriet Judge, has presided over all district court
proceedings regarding the Consent Deeree al issuc in this case, beginning with the 1981 lawsuil through the
Motion Lo Vacale in 2009.

N2, The RNC agreed that the RNC, its agents, servants, and employvees would be bound by the Decree,
“whether acting direetly or indireetly through other party commitiees.” (Jd. at 402.)

EN3. The modifications state that

the RNC shall not engage in, and shall not assist or participate in, any ballot security program unless the
program (including the method and timing of any challenges resulting from the program) has been
deterniined by this Court to comply with the provisions of the Consent Order and applicable law.
Applications by the RNC for determination of ballot security programs by the Court shall be made
ollowing 20 days [sic] notice to the DNC ...

(App. at 405.)

IN4. * *[Clontributions subject to [the Federal Tilection Campaign Act's (FTT.CA), 2 1
source, amount, and disclosure requirements' came Lo be known as ‘hard money
donations made in such a wa Lo avoid [ederal regulations or limits' came to be known as “soft money.” ™
Shavs v, F 328 1.3d 914, 917 (D.C.Cir.2008) (quoting Shays v. 414 ¥.3d 76, 80 (1.C.Cir.2003) (
" Shavs 117, THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 1652 (4th

while * [p]&l
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Ed.2006)).

NS5, The RNC would have to spend “hard money™ on any lawsuits because the “BCRA made a number of
amatic changes to campaign finance law ..., including barring national political parties from soliciting
soft money.” Shays, S28T.3d at 918 (citing 2 U.5.C. § 441i()).

. Although the RNC's motion requested that the Court vacate or modily the Deeree, the RNC has not
referenced any modifications, short of vacatur, that would make applying the Deerce equitable in the RNC's
view.

TN7. Tt is not clear from Appellant's brief whether the RNC raises this Tirst Amendment argument under
> 6G(Y3) or Rule GOM(E); however, we would reach the same conclusion under cither rule because we
do not find a First Amendment violation.

We need not determine whether the District Court abused its discretion by holding that the Decree was
not void due to its extension to private conduct and granting relief beyond that which the Court could
order absent the Consent Decree because the RNC has not raised that issue on this appeal.

¥NG. The District Court did not expressly state that the modifications it ordered were suitably tailored to
the changes in circumstances, but the Court discussed in some detail how the modifications would address
the specific workability concerns.

FN1G. Furthermore, court orders can include limits on the ability of a party o speak, as oceurs in
conflidentality provisions regarding scttlement agreements, and a party could bring an acetion for 4 court o
enloree a privale conlidentalily agreement. See Pansy v, Borongh of Stroudshurg, 23 ¥ 34 772, 78789 (3d
Cir, 1994),

INIL See Zdwards v, Arvizona, 451 1.8 477, 482, 101 5.Ct. 1880, 68 1..Ld.2d 378 (1981) (waiver of right
to counsel must be voluntary, knowing, and intelligent); Fareta v, California, 422 U 6, 835, 95 S.CL

525, 45 LOd.2d 362 (1975) (same); D.H. Overmyer Co. of Ohio v. FrickCo., 405 US. 174, [85-86, 92
S.CL 775, 31 LL.HEd2d 124 (1972) (waiver ol due process rights must be voluntary, knowing, and
intelligent); Curtis Pubhl's Co. v, Buirs, 388 LS. 130, 145, 87 8.CL 1975, 18 1, Hd.2d 1094 (1967 (wai
ol First Amendment rights must be shown by clear and compelling evidence), Jofmson v. sz, 304 LS.
458, 464, 58 5.Ct 10]9. 82 L. 146] (1938) (waiver requires “an intentional relinquishment or
abandonment of a known right or privilege”™).

[o9]

S

IN12. The only witness called by the RNC at the evidentiary hearing before the District Court was Thomas
Josefiak, an election law expert who was appointed by President Ronald Reagan to serve as the
Commissioner of the Federal Eleetion Commission [fom 1985 until 1992, Joseliak testilicd that, since
1982, there has been a 41.6 pereent inerease in the number of registered vaters ¢ 1ed as black and a 201
percent increase in the number of registered volers classilied as [lispanic. The District Court discounted
this increase based on the concomitant increase in the overall population of blacks and Ilispanics.
Democratic Nat'! Comm., 671 F.Supp.2d at 398-49.

TNL3, Michael Steele served as the first African—American chairman of the RNC from January 2009 until

JTanuary 2011.

FN14. Fven if the racial background ol the nation's or RNC's leaders makes voler intimidation and
suppression less likely, it is illogical to vacate the Decree due to the racial makeup of the administration of
the TTnited Sratec nr the RNC
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FNI5. We need not determine whether the alleged changes in First Amendment law raised by the RNC
render prospective application of the Decree inequitable because we find that the RNC waived any relevant
Tirst Amendment rights by consenting to the 1982 and 1987 Decrees.

TN16. Because the RNC's arguments regarding the BCRA center on the Decree's workability, the majority
ol our review ol the Distriet Courl's opinion regarding the BCRA is ncluded in the workability discussion
inlra.

INL7. In Felker v. Clarke. 239 T 3d 596 (3d Ci

013, we noted that

Ta achieve this purpose, the NVRA sirietly limited remaoval of voters based on change of address and
instead required that, for (ederal cleetions, states maintain aceurate registration rolls by using reliable
intormation from government agencies such as the Postal Service's change of address records. the
NVRA went even further by also requiring the implementation of “fail-safe” voting procedures to ensure
voters would not be removed from registration rolls due to clerical errors or the voter's own failure to re-
register at a new address.

Id_al 599 (citing 42 11.8.C. § 1973gu-6(0y(1)).

FN18. “HAVA requires that any individual alfirming that he or she ‘is a registered voter in the junisdietion
in which the individual desires to vote and that the individual is eligible to vote in an election for Federal
office ... shall be permitted to cast a provisional ballot.” ” Sanduskyv County Democratic Parsy v. Blackwell,
387 F.3d 563, 574 (6th Cir 2004 (citing 42 U.S.C. § 15482(a)).

TN19. The RNC would have to spend “hard money™ on any lawsuits because the “BCRA made a number
ol dramalic changes Lo campaign [nance law ..., including barring national political partics [fom soliciting

solt money.” Shaps, 528 F.3d al 918 (ciing 2 U.S.C. § 4411(a)).

FMN20. “Ballot security” is defined to include “any program aimed at combating voter fraud by preventing
potential voters from registering to vote or casting a ballot.” Democratic Nat'l Comm., 671 F.Supp.2d at

. The modification also includes a non-exhaustive list of ballot security prograins.

EFNZ1. “Normal poll-watch [unction” is defined as “stationing individuals at polling stations o obscrve the
voting process and report irregularities unrelated to voter fraud to duly-appointed state officials.”
Democratic Nat't Comm., 671 F.Supp.2d at 622, The modification includes a non-cxhaustive list of
activilies that do and de not it into the Decree delinition ol normal poll-watch [unction.

IN22. The RNC suggested two to three days for preclearance at oral argument, but could not articulate a
b. [or such a modilication other than it would be belter than ten days.

EN23. For example, perhaps (he RNC could oblain preclearance lor a voter [raud securily program that
instruets its normal poll watchers that, if they see a person who they believe is voting more than once, they
can report that potential fraud to poll workers.

TM24. The medification includes a non-exhaustive list of ballot security programs:

the compilation of voter challenge lists by use of mailings or reviewing databases maintained by state
agencies such as motor vehicle records, social security records, change of address forms, and voter lists
assetnbled pursuant to the HAVA; the use of challengers to confront potential voters and verify their
eligibility at the polls on either Election Day or a day on which they may take advantage of state early
voting procedures; the recording by photographic or other means of voter likenesses or vehicles at any
peling place; and the distribution of literature informing individuals at or near a polling place that voter
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fraud is @ crime or delailing the penalties under any state or Lederal statule for impermissibly casting a
ballot.

Democratic Nat'l Comm., 671 T Supp 2d at 622.

TN25. The modification also includes a non-exhaustive list of activities that do and do not fit into the
Deeree delmition of normal poll-watch funetion:

[O]bservers may report any disturbance that they reasonably believe might deter eligible voters from
casting their ballots, including malfunctioning voting machines, long lines, or understaffing at peolling
places. Such observers may not question voters about their credentials, impede or delay voter asking
for identification, videotape, photograph, or otherwise make visual records ol voters or their vehicles; or
issue literature outlining the fact that voter fraud is a crime or detailing the penalties under any state or
federal statute for impermissibly casting a ballot.

Democraric Nat? Comm.. 071 I Supp.2d at 622-23.

TN26. Neither party argued before this Court that the District Court abused its discretion by imposing a
formerly nonexistent Ume limitation on the RNC's obligations under the Decree, thereby relicving the RNC
ol its burden o show a significant change ol lact or law W sceure release [tom those obligations. Thus, this
issuc 1s not belore this Court and we, accordingly, do not deeide it ‘The Distriet Court decided to impose
that time limitation based on a hypothetical situation that it speculated might well occur in the future. The
District Court held as follows with respect to this matter:

The final consideration weighing in faver of moedification involves the fact that the Consent Decree does
not include a date on which the obligations it imposes on the RNC will terminate. In failing to include
such an expiration date, the parties have created a situation in which the RNC is, at least nominally,
bound by those obligations in perpetuity, regardless of whether it conlinues o engage in voler
suppression elTorts or has any incentive o do so. That situation is inherently nequitable. For example, i
at any point in the future the RNC succeeds in attracting minority voters in such numbers that its
candidates receive the majority of votes cast by those populations, it will have no incentive to engage in
anti-fraud measures that have the effect of deterring those voters from casting their ballots. Under the
Consent Decree as currently written, though, the RNC would be required to pre-clear any such measures
with this Court, while the DNC would be free to implement ballot security programs without doing so. In
an effort to avoid similar situations, the Civil Rights Division of the DOJ—the government entity
charged with enforcing the VRA—imposes a time limit of eight years on its consent decrees, which may
be extended for good cause.... The Court believes that such a provision is justified in this case.

Demacratic Nard Comn, 671 F . Supp.2d al 621-22.

This Court draws attention to this issue only to make clear that we have not resolved it by implication or
otherwise. It is at least doubtful that a district court could decide to impose a time limitation within the
bounds of its appropriate discretion while simultaneously concluding that the RNC retained an incentive
to viclate the Consent Decree and had shown no other existing and relevant change of circumstance.
Passage of time alone is not normally regarded as a significant change of fact. Buwilding and Const
Trades v. NLRB, 64 ¥ 3d 880, 889 (3d Cir.1995) (“|W]e arc unwilling o hold, and BCTC cites no
persuasive authority to the contrary, that the mere passage ol time and temporary complignee are
themselves sufficient to constitute the type of changed circumstances that warrant lifting an injunction.™).
Moreover, given that the obligations of a consent decree are necessarily subject to the limitations of Rule
GObY3) and terminable whenever prospective application would no longer be equitable, the District
Court's characterization of the RNC's situation as “inherently inequitable” also seems questionable.

TN27. Because the District Court is not using the Malone judgment to “spawn[ ] any legal consequences™
and the Court's consideration ol the (indings of act has no impact on “relitigation ol the issues between the
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parties,” United States v. Munsingwear, fne., 340 U8, 36, 71 8.4 104, 95 L Ed. 36 (19307, 1s inapposite.
Id. at 39-41. 71 5.Ct. 104 (holding that the practice for dealing with a judgment that “has become moot
while on its way [to the Supreme Court] or pending [the Supreme Court's] decision on the merits is to

reverse or vacate the judgment below and remand with a direction to dismiss™).

The RNC insists that the District Court's 2004 decision in the Malone proceeding has no “precedential
eflect.” Here, however, the Distriet Court did not give “precedential effeet”™ to the judgment in another
case. The 1ssue of whether the RNC had violated the consent deeree i Malone's situation was litigated
belore the District Court in this case and all ol the evidence submitled by the parties with respect to that
issue remains part of the record in this case. The Court referred to its factual finding of a consent decree
violation in the Malone proceeding in response Lo the RNC's attempt Lo carry its burden by relying on the
results in the enforcement litigation that had occurred since 1982. According to the RNC, the “slim
record of enforcement success against the RNC demonstrates that it has strictly complied with the
Consent Decree since 1987, and there is no evidence to suggest that its behavior will change if the
Decree 15 vacated.” RNC Proposed Conclusions of Law, App. at 1264. In this context, the Court did not
err in referring to and relying upon its factual finding of a 2004 violation in the Malone proceeding.
Contrary to the RNC's suggestion, it was clearly not surprised by the District Court's response to its
argument. Evidence [tom the Malone proceeding was discussed by the witnesses al the evidentiary
hearing and in the ensuing bricling ol the parlics. See, e.g.. App. al 108182, 1234-35.

C.A3 (N.J)2012.
Democratic Nat. Committee v. Republican Nat. Committee
---F.3d ----, 2012 WL 744683 (C.A.3 (N.J.))

Mr. NADLER. I also ask unanimous consent to say that I have,
since speaking earlier, read Mr. Eversole’s prepared testimony, and
in his prepared testimony he does reference the 2012 decision of
the court, the Federal court in New York, so what I took to be his
misleading testimony was—it was misleading but only by omission
of what was in the written record. So I want to acknowledge that
he was in his written testimony completely honest and complete.

Mr. EVERSOLE. Thank you.



124

Mr. FRANKS. Thank you, Mr. Nadler.

Without objection, all Members will have 5 legislative days to
submit to the Chair additional written questions for the witnesses
which we will forward and ask the witnesses to respond as prompt-
ly as they can so that their answers may be made part of the
record.

Professor Weiser, we will be forwarding you questions from my
office related to the claims of 11 percent of the people. We don’t
know if that includes incapacitated people, incarcerated people,
former felons, those 60 percent who decide not to vote at all. So we
will be forwarding that.

And without objection all Members will have 5 legislative days
within which to submit any additional materials for inclusion in
the record.

With that, again, I thank the witnesses sincerely for coming,
thank the Members and observers, and this hearing is now ad-
journed.

[Whereupon, at 10:30 a.m., the Subcommittee was adjourned.]
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Material submitted by the Honorable Trent Franks, a Representative in
Congress from the State of Arizona, and Chairman, Subcommittee on the
Constitution
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Every Single One: The Politicized Hiring of Eric Holder’s Education
Section
Posted By J. Christian Adams On August 17, 2011 @ 12:00 am In Uncategorized | 67 Comments

Over the last two weeks, PIMedia has published a series of articles about the hiring practices of the
Civil Rights Division at the Obama Justice Department. Today’s installment relates to the Education
Section: this Section has enormous power over issues such as race-based preferences in college
scholarships, decades-old desegregation orders, and the federal response to racially motivated
violence that plagues American schoaols.

Recently, the Obama administration concluded that school discipline is often racially discriminatory
merely because black students are disciplined at rates higher than their overall percentage in the
population. The division has launched a campaign that undermines basic American traditions of right
and wrong by atfacking school discipline [11 when you read the radical backgrounds of lawyers in the
Education Section below, you'll see why.

The PJMedia series has demonstrated that, rather incredibly, every single one of the career attorneys
hired since Obama took office has a fringe leftist ideological bent and nearly all have overtly partisan
pasts. Every single one. The left still doesn't get it: they brazenly think this is perfectly acceptable.
They don't understand that attorneys who don’t have a militant agenda are also capable of enforcing
federal civil rights laws, even if they represented defendants. That’s what good attorneys do,
ethically. Acting Assistant Attorney General Loretta King rewrote hiring guidelines in 2009, resulting in
hiring committee members being forced to toss any resume that did not describe a radical
background.

King didn't believe that lawyers who represented defendants in civil rights cases also have expertise
in the law. What they lacked, of course, was the correct ideological and partisan fervor. And so
resume after resume hit the trash can, unless the applicant was a committed leftist.

With solid reporting that is gleaned in large measure from the resumes the Department of Justice
released only after being nailed with a federal lawsuit under the Freedom of Information Act, each of
PJMedia’s articles has demonstrated with greater and greater clarity the hypocrisy of attacks on the
Bush Civil Rights Division. The legacy media has, so far at least, ignored the stories. Just as was the
case with the outrageous dismissal of the New Black Panther Party lawsuit. Indeed, predictable
corners of the legacy media have served as government mouthpieces on this issue. The public won't
be so easily hoodwinked.

PJMedia launched its series last week with a piece by Hans von Spakovsky on the ¥oting Section [2],

Washington ‘Bureau Chief Richard Pollock then followed with a remarkable piece on attorneys hired
into the Civil Rights Division's immigration shop, a section formally known as the Gffice of
Counsel for ITmmigration-Related Unfair Employment Practices 4] one attorney there chained
himself to a tree for days in a protest, and another was sanctioned $1.7 million by a judge in a prior
stint at DOJ before being rehired. Von Spakovsky authored the [atest seqment [5], which focused on
the Division’s Special Litigation Section.

Eleven new attorneys have been hired into the Education Section since President Obama entered the
White House and Eric Holder took office.

Anurima Bhargava: Ms. Bhargava was hired as the new chief of the Section after working for the
previous six years at the NAACP Legal Defense and Education Fund. Although her days were likely

busy there, she managed to find time to make a $250 contribution to Barack Obama’s presidential
campaign. She also produced the “Jazz for Obama"” concert back in October 2008.

During her tenure at the NAACP LDF she litigated cases across the country seeking to defend and
expand the use of racial preferences and racial quotas in public secondary schools and universities.
One of the highlights of her werk was her coordination of the filing of amicus briefs and other
advocacy efforts in support of fw. .ourt cases [61in which liberal coalitions insisted that

8/2/2012 3:38 PM
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local schools be permitted to assign public students to different schools on the basis of race.
Fortunately, the Supreme Court rejected this argument as unconstitutional.

In remarks to the United Nations Forum on Minority Issues (yes, such a waste of time and money
really does exist) just before joining the Justice Department, Ms. Bhargava described how imperative
it was for schoals to promote “integration and social cohesion” by considering race, language,
immigration status, and religion in placement decisions. Imagine what your communities would be
like if courts actually permitted government bureaucrats to engage in such racial engineering.

One wonders if she has even read the Constitution. This woman is running the Education Section.

When it comes to the rights of non-traditional minorities, like whites, Ms. Bhargava’s ideclogy of
inclusion begins to crumble. Indeed, after the Bush Civil Rights Divisien negotiated a consant d
with Southern Iinois University (71 to end racially discriminatory paid fellowships for which white
graduates were told they were not eligible based on their skin color, Ms. Bhargava publicly !,
the decision as “hinder[ing] the legitimate efforts of colleges and universities to create equal
educational opportunity.”

4 (81

And some deniers still think this Justice Department will enforce the law to protect all Americans from
racial discrimination.

Shertly thereafter, she was ironically honored 8T for her aggressive battles to prevent state
referendums (i.e., real democracy at work) opposing racial preferences. Once again, rights for me,
but not for thee.

Her prior work experience includes a fellowship with the ACLU and service as the field director for the
election campaign of ultra-liberal Democratic Congressman Steve Rothman of New Jersey. In
addition, she r 1 [10] (along with the militant Lani Guinier) of the Advisory Board of
the Center fo; N ange [11] whose must-see website is testament to the
detached dribble of Ieft wing activism. The group states that “through a multi-level systems approach,
[its] research develops the capacity to sustain and ‘scale up’ initiatives aimed at building the
‘architecture of inclusion.”” It adds that its “collaborative projects develop frameworks, strategies, and
roles designed to maximize the impact and influence of initiatives that advance full participation,
innovative public problem solving, and institutional reimagination [sic!] — a set of linked goals we
refer to as ‘institutional citizenship.””

Now Ms. Bhargava gets to impose that Orwellian “institutional citizenship” on the rest of us from her
new perch in the Civil Rights Division.

Torey Cummings: Ms. Cummings joined the Education Section as a trial attorney from a Iarge
private practice law firm, where she performed significant pro bono work representing

detainaes [12] at Guantanamo Bay and death row inmates. This is a trend among new Holder DOJ
employees. Never mind the fact every detainee can obtain a highly qualified federal public defender,
these attorneys rushed to represent America’s enemies for free. She previously werked as a staff
attorney for Legal Services of Eastern Missouri and as a project assistant at the Wellesley College
Centers for Women, where she was able to utilize her social work degree.

Tamica Dan Ms. Daniel comes to the Section only a year out of Georgetown’s law school, where
she was the diversity committee chair of the law review, volunteered with the ACLU’s Innocence
Project, and participated in the Institute for Public Representation Clinic. For those in the real world,
diversity committees are groups set up to hector for race-based outcomes in hiring employees and
student matters. It is an entity with close cousins in South Africa’s apartheid regime and other dark
eras in history.

While working on her law degree, she also attended Georgetown’s Public Policy Institute and wrote
her master’s thesis on how race and income desegregation are responsible for minorities’ low
educational attainment in Seattle public schools. During one law school summer, she interned at the
left-wing Washington Lawyers’ Committee for Civil Rights and Urban Affairs under the direction of

i [13], a partisan activist who formerly was the chief of the Civil Rights Division’s Voting

he spent another summer interning at the liberal Poverty and Race Research Action Councit
, where she devoted most of her time providing research support for a paper on the
constitutionality of race-conscious housing policies. She found time as well to author a ax
15] arguing for greater use of disparate impact theories in fair housing litigation.

The Civil Rights Division’s FOIA shop curiously redacted all of Ms. Daniel’s *community service and
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involvement” on her resume. In light of her employment experience, one can only imagine what she
was up to in her spare time.

: Ms. Downs joined the Section from the Maryland Public Defender’s Office, where
she worked since graduating law school. While a law student, she also interned at the Florida
Immigrant Advocacy Center.

Her other activities on her resume were redacted by DOJ.

We do know, however, that she was the Division attorney who commenced a ridiculous |aw
last year against the Mohawk Central Schoal District in New York on behalf of two transvestite
students, one of whom liked to wear a pink wig and make-up and another who favored wigs and
stiletto heels. When the male students were told to remove their distracting ensembles in light of the
governing dress code, Ms. Downs and her colleagues stepped in, claiming that the school district had
engaged in federal sex discrimination. Never mind that, as has baen written before [17], the courts
have flatly rejected the notion that laws banning discrimination based on gender also ban
discrimination based on sexual orientation. For Ms. Downs and her new colleagues, legal precedent is
a mere inconvenience. And therein lies the central danger in hiring militants instead of attorneys who
will respect legal precedent.

The militants who have been hired seek to move the law. This DOJ won't hire people who simply seek
to enforce the law.

Thomas Falkinburg: After spending ten years investigating purported civil rights violations at
Department of Education’s Office for Civil Rights — a notorious hotbed of liberal activism — Mr.
Falkinburg transferred to the Justice Department’s Education Section once President Obama took
office. This wasn't the first time he sought to leave the Department of Education. He had earlier
applied for an FBI Intelligence Analyst position but was upset because the salary he allegedly was
offered didn't match his inflated Department of Education compensation. So what did the aggrieved
left-wing bureaucrat do? He sued, of course.

He commenced a federal action in the Northern District of Georgia, claiming that the FBI had
improperly revoked a supposed job offer after he complained about the salary terms. Proceeding
without an attorney, he frivolously sought a writ of mandamus asking the court to order FBI Director
Robert Mueller to appoint him as an Intelligence Analyst at GS-13, Step 5. Not amused by the legally
silly request, the court granted [18] the government’s motion to dismiss. Mr. Falkinburg wasted more
of the court’s resources with a motion for reconsideration, but it was promptly denied as well.

An attorney who considers a government job an entitlement? Perfect for the Civil Rights Division. But
Eric Holder should be on alert if he dares withhold any of Mr. Falkinburg’s civil service raises.

: Ms. Michaud was hired into the Education Section as part of Attorney General Eric
Holder’s Honors Program, which brings young attorneys straight to the Department of Justice from
law school or judicial clerkships. And it is easy to see why. Ms. Michaud worked during law school for
Legal Aid of North Carolina, was a member of the Carolina Public Interest Law Organization, served
as the Projects Coordinator for the Yniversity of North Carolina Pro Bono Board [191, and interned at
the EEOC. She also spent three years with Teach for America.

Nichelas Murphy: Mr. Murphy is another hire from Eric Holder’s Honors Program at DOJ, fresh out of
a federal judicial clerkship with a liberal Clinton appointee in Philadelphia. While a law student, Mr.
Murphy interned at the ACLU’s Voting Rights Project, where he focused on the organization’s efforts to
restore the voting rights of convicted felons. He also interned for the Legal Aid Society in Brooklyn
and the Public Defender’s Service in Washington, served as a research assistant at the general
counsel’s office at Teach for America, and volunteered [20] yith the Prisoner’s Legal Assistance
Project. hile, his self-drafted personal statement [20] at his law school’s alumni website
highlighted his partisan political ambitions. Just what we need: another political activist bureaucrat
biding his time in the federal civil service.

Kathleen Schleeter: Holder’s Honors Program has also brought Ms. Schleeter to the Education
Section. During law school, she worked as a Program Assistant for the Naticnal Wornen’s Health
Hetwork [21], which identifies as its primary mission "ensuring that women have self-determination in
all aspects of their reproductive and sexual health” (read: promoting abortions); indeed, the
organization’s executive dirccter and policy director [22] are both former senior staffers at the
National Abortion Rights Action League. Ms. Schleeter also served on the editorial board of the
Virginia Journal of Social Policy and the Law and as president of the Public Interest Law Association.
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: Ms. Sidhu worked for approximately four years at a plaintiff’s civil rights firm in
Baltimore before joining the Education Section During law school, she clerked for the ACLU of
Maryland, interned at the dren’s
by Hillary Clinton pal Marian Wright E elman), and participated in the AIDS and Child Welfare Clinic.
Any school district targeted by Ms. Sidhu that thinks it is going to receive a fair and balanced
investigation is kidding itself.

Joseph Wardenski: Like his new colleagues, Mr. Wardenski, a contributor to Barack Obama’s 2008
presidential campaign, has a rich activist background that will serve him well in this administration’s
Civil Rights Division. Although he worked very briefly as an associate at a large law firm in New York,
where he seemed to spend an extraordinary amount of time on pro bono criminal defense and voting
rights matters, Mr. Wardenski cut his legal teeth as an intern at the NAACP LDF. There he helped
research and draft memoranda designed to give convicted felons the right to vote and to ensure that
public schools could racially engineer the assignments of students from one location to another. He
previously interned as well at the Urban Justice Center [24], a left-wing advocacy organization that
seeks to monitor and report on what it characterizes [25] a6 “economic human rights viclations” in the
United States.

On his resume, Mr. Wardenski proudly notes his service as president of the Princeton College
Democrats, co-chair of "OUTLaw" (the lesbian-gay-bisexual-transgender association) at Northwestern
University Law School, and education policy director for an uber-liberal Colorado politician (Jared Poiis
[25]) who is now a Democratic congressman and member of the Congressional Progressive Caucus.
He also highlights the law review articie [27] he authored in the Journal of Criminal Law and
Criminofogy in which he argued that the Supreme Court’s Lawrence v. Texas sodomy decision must
be interpreted to include rights for teenage homosexuals. He does not, however, reference another

it (28] he drafted on behalf of a group called “Gay Men’s Health Crisis” which criticized the
tion on blood donations from certain at-risk homosexual groups.

p

Mr. Wardenski now spends much of his time as one of the Justice Department’s representatives on the
ittee [29] of the Obama administration’s “Federal Partners in Bullying Prevention”

[30] of the U.S. Commission on Civil Rights and Roger Clega [31] of
the Center for Equal Opportumty recently pointed out, the legal predicate for this federal response to
bullying is extremely weak. But as we have seen time and again from Eric Holder’s Justice
Department, the law is often little more than a distraction.

Rvyan Wilson: Rounding out the Education Section’s new crop of attorneys is Mr. Wilson. Prior to
joining the Civil Rights Division, he labored as a staff attorney for an organization called Aszivocates for
uajity [32] Ohio, which “*promote[s] systemic change on behalf of individuals and
groups of low-income people in the areas of civil rights and poverty law” by “seek[ing] to change
policy, laws, and regulations at local and state levels.” Before that, he was an attorney at Legal Aid of
Western Ohio in its Homelessness Prevention Project.

During law school, he worked as a research fellow at the ultra-liberal Center for Civil Rights [33] ang
as a student attorney at the University of North Carolina Juvenile Justice Clinic. Meanwhile, in_his
undergraduate days [34], he was president of the University of North Carolina’s chapter of the NAACP,
a member of the Young Democrats, and a participant in the "Black Student Movement.”

Just as is true of the new career attorneys hired into every other Section of the Civil Rights Division
during the Obama administration, every single one of these new civil servants — without exception —
is an undeniable liberal. Not a one is even apolitical, let alone conservative.

None of this is to suggest that liberals should be precluded from working in the Division. Indeed, the
Bush administration hired attorneys all across the political spectrum, including some of the most
fervent left-wing ideologues who now occupy the leadership positions in many of the Sections across
the Division. At a certain point, though, the patently ridiculous claims by Eric Holder and his
subordinates that no ideological litmus test is being employed in hiring are ne longer going to pass the
laugh test, even if they say so under oath before Congress, and even with their most ardent
supporters in the media. Capitol Hill is going to take notice. Perhaps even the Inspector General’s
Office, too, although that office’s ability to produce a politically balanced report is yet to be seen. But
the days of Eric Holder being able to lie to the public with impunity are coming to an end.

Here’s the good news. With the budget disaster facing the next (Republican) president, these recently
hired radicals may not yet have vested. The administration can implement a reduction in force (RIF)
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and walk the least senior lawyers right out the door.
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Every Single One: The Politicized Hiring of Eric Holder’s Special
Litigation Section
Posted By Hans A. von Spakovsky On August 16, 2011 @ 12:00 am In Uncategorized | 52 Cominents

Last week, PJMedia published the first three of a series of articles highlighting the new career
attorneys hired into the Department of Justice’s Civil Rights Division. The first two articles focused on
the Yoting Section [1]; the third article focused on the Office of Special Counsel for Immigration-
Rolated Unfair Employiment Practices 2

Based on the resumes that PJMedia finally extracted from DOJ following a lengthy Freedom of
Information Act battle, these stories show the absurdity of the left’s demagogic attacks on the Bush
administration’s hiring practices. They also illustrate the hyper-politicized environment that has
become the hallmark of the Justice Department under Eric Holder’s reign.

Today we feature the Division’s Special Litigation Section.

This Section is charged with enforcing federal civil rights statutes in the context of institutionalized
persons, law enforcement agencies, and abortion clinics. The Section’s enforcement authority is
supposed to be statutorily limited to situations involving a “pattern or practice” of unlawful or
unconstitutional conduct by state or municipal government agencies. However, the attorneys in this
unit enjoy incredibly broad discretion in deciding what investigations and cases to pursue, and their
dedcisions often have significant financial (and political) consequences for their targets and taxpayers
alike. Unfortunately, this power has been too often abused by the Section.

Anyone who doubts the havoc that renegade attorneys from the Special Litigation Section can inflict
on municipal institutions need only read Heather MacDonald’s extraordinary piece — “Targating t
Police: The Holder Justice Department Dedlares Open Seasen on Big City Police Departments”
detailing the $100 million that the Los Angeles Police Department has been forced to incur as part of a
dracenian federal consent decree demanded by the Section’s legal staff. Or one can examine the
(fortunately failed) efforts by Section attorneys during the Clinton administration to intimidate the
state of New Jersey into radically modifying its law enforcement practices based on bogus allegations
of racial profiling by state troopers.

Incredibly, the Section’s staff even triad fo suppress 4] the report that completely debunked the
allegations. It was a sad state of affairs that eventually caused the Bush administration to have to
remove the then-chief of the Section and force the line attorney involved to find alternative
employment.

Some municipalities are finally beginning to fight back since Holder took power. In the past, most
simply rolled over and agreed to whatever face-saving terms they could negotiate, even when they
had not violated the law. Some simply succumbed to political pressure. Others assumed — wrongly —
that the Section’s attorneys were apolitical and could be trusted to be fair and neutral in any
investigation.

Reality is starting to set in, but there remains a long way to go. Any state or municipality that is even
considering capitulating to the band of radicals occupying this Section owes it to itself to read this
article. There have been 23 new career attorneys hired in the Section since the Obama administration
came to office. Every single one has unequivocal liberal bona fides.

That's what I call a real “pattern or practice” of ideological bias.

Jonathan Smj Following the rather igp: s dapay 51 of the previous chief in 2010, the
Civil Rights Division brought in Jonathan Smith to take th: m of the Special Litigation Section. And
what a pick! Indeed, when it comes to liberal activists, Mr. Smith is right out of central casting. He
served for eight years as executive director of the Legal Aid Society of the District of Columbia and
spent the four years prior to that as the executive director of the Publi istice Center [5], an
organization whose stated mission is "to enforce and expand the rights of people who suffer injustice
because of their poverty or discrimination.”
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He also spent another nine years as a staff attorney and executive director of the D.C. Prisoners’
Legal Services Project, advocating on behalf of criminals incarcerated in the nation’s capital. For local
police departments that find themselves the subject of investigations by Mr. Smith’s shop, his biases
will surely reinforce the notion that any expectation of neutrality in the Section’s probes is a pipe
dream.

Shelly Jackson: Ms. Jackson was hired as one of the new deputy chiefs. Like many of her new
colleagues, Ms. Jackson made a contribution ($450) to Barack Obama’s 2008 presidential cam paign.
Before arriving at Justice, she was an attorney and analyst in the Office for Civil Rights at both the
Department of Education and the Department of Health & Human Services, two offices that are
known to be hotbeds for liberal ideologues — conservatives need not apply. Ms. Jackson had an
earlier stint with the Special Litigation Section during the Clinton administration, but in a theme
common to many of the Division’s new civil service hires she opted to leave just before President
Bush came into office. Earlier in her career, Ms. Jackson also worked as a staff attorney at two liberal
non-profit organizations: the Center for Law and Education and the Bazelon Center for Mental Health
Law, which supported the nomination of Goodwin Liu, someone so extreme that he was filibustered in
the Senate.

Christy Lopez: Ms. Lopez is another new deputy chief. She, too, gave $750 to Barack Obama during
his 2008 run for office, and she contributed another $500 to Democratic Senator Michael Bennet from
Colorado. It is difficult to fathom how Ms. Lopez can even pretend to be balanced and neutral in her
new position. After all, until the moment she arrived at DOJ, she served on the ACLU of Maryland’s
Committee on Litigation and Legal Priorities. She also was vice president and a member of the Board
of Directors of Casa de Maryland, a radical organization deeply hostile to immigration enforcement.

As I have writtan [7] before:

[Casa de Maryland] has encouraged illegal aliens not to speak with police officers or
immigration agents; it has fought restrictions on illegal aliens’ receiving driver’s licenses;
it has urged the Montgomery County (Md.) Police Department not to enforce federal
fugitive warrants; it has advocated giving illegal aliens in-state tuition; and it has
actively promulgated “day labor” sites, where illegal aliens and disreputable employers
openly skirt federal prohibitions on hiring undocumented individuals.

On her resume, Ms. Lopez proudly references the paper she authored for the liberal American
Constitution Society, entitled “The Problem with *Contempt of Cop’ Arrests.” She also highlights the
presentation she gave on “Flying While Brown” at the American-Arab Anti-Discrimination Committee’s
annual convention. She has made numerous media appearances alleging post 9/11 ethnic profiling.
She is also a founding partner of Independent Assessment and Monitoring, which provided oversight
of police departments and prisons. Given her overtly partisan and ideologically militant background, it
is hard to understand how any law enforcement agency would agree to have her serve as a monitor.
Perhaps they simply weren’t aware of her activism when agreeing to her presence. One can only hope
these institutions don’t make a similar mistake in the future. Like Ms. Jackson (and so many others),
Ms. Lopez also worked as a line attorney in the Special Litigation Section during the Clinton years, but
just like Clinton’s political appointees, departed immediately after the Bush administration arrived in
the White House.

(Incidentally, although this article is about the new hires into the civil service ranks of the Special
Litigation Section, it is worth noting that the four other deputy chiefs promoted by Eric Holder who
now serve under Mr. Smith have almost equally impressive liberal track records. One (Julie Abbate)
was arrested [8] at a World Bank protest, another (Mary Bohan) has made sizable contributions to the
presidential campaigns of both Barack Obama and John Kerry, the third (Bo Tayloe) worked for the
United Nations High Commissioner for Refugees, and the fourth (Judy Preston) is known by all as one
of the biggest bleeding hearts in the Division. In short, anyone looking for even a hint of ideological
balance in the Section’s leadership will be sorely disappointed. Targets of the Section’s enforcement
efforts have been duly warned.)

Tiffany Austin: Ms. Austin is a new line attorney who joined the Section from private practice in
Ohio. She did, however, spend time in Washington during law school, clerking for "Bread for the City,”
a liberal civil rights organization that descri itseif (9] as the “front line agency serving Washington’'s
poor.” The recipient of an NAACP scholarship, she also served on the Executive Board of the Black Law
Students Association at Notre Dame Law School.

The Justice Department conspicuously redacted a number of the other professional affiliations from
her resume in its FOIA response, so there was likely some type of politically embarrassing
information on Ms. Austin that DOJ did not want made public.
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: Before arriving in the Section, Ms. Fox worked as a Fellow at the Bazelon Center for
Mental Health Law. Prior to that, she worked for the Children’s Rights Clinic at Legal Aid, clerked for
the Public Defender’s Service for the District of Columbia, interned at the New York Lawyers for the
Public Interest, and was a Fellow at the New York City Urban Fellows Program. During law school, she
served as editor-in-chief of a journal entitled Review of Law & Social Change, and volunteered for the
New York State Bar Association’s Special Committee on the Civil Rights Agenda.
Winsome Gavle; Ms. Gayle is a financial thoroughbred for the Democratic Party. FEC records reveal
that she contributed nearly $5,600 to Obama in the 2008 campaign, and gave another $200 in 2009 to
a very liberal (and ultimately unsuccessful) congressional Democratic candidate in Kansas, Raj Goyle.
She worked as a staff attorney at the Public Defender’s Service for the District of Columbia, interned
at the ACLU in New York, and clerked for a liberal federal judge in Florida appointed by President
Clinton.

How radical is Ms. Gayle? After arriving in the Civil Rights Division, she spoke on a panal [10] 5
American University Law School during which she openly criticized the prosecution of drug crimes! She
claimed that "the enforcement of the drug laws tend to encourage racial profiling.”

The fact that a current Justice employee would make such comments in a public forum is not only
disturbing, but it shows just how extreme the Civil Rights Division has become. Incidentally, she
applied [t ¢or a judgeship in the District of Columbia in 2010 but was fortunately passed over.
Although her resume does evidence the kind of "putting empathy above the law” that this president
prefers.

During law school, Ms. Gayle was a member of the Harvard Civil Liberties Union, Harvard Law School
Lambda, the Harvard Black Law Students Association, and the Harvard Civil Rights-Civil Liberties Law
Review. In fact, she continues to be the head of the Washington chapter [12] of the Harvard Gay and
Lesbian Caucus. She also wrote her undergraduate thesis on "Consensual Sodomy Laws: The Place of
Morality in Law Where Justice is Concerned.”

Emily Gunston: Ms. Gunston arrived at Justice after working for nearly 10 years as a public defender
in Contra Costa County, California. While a law student at Berkeley, she also interned at the Homeless
Action Center. One can almost hear the hiring committee: “Check, and check.”

Anika Gzifa: Ms. Gzifa also fits right in with the new crop of attorneys. Prior to joining the Civil Rights
Division, she advocated for the release [13] 4¢ Guantanamo Bay detainee Omar Khadr, claiming that
he was nothing more than a poor soldier. Khadr is a Canadian citizen who was taken into military
custody during hostilities in Afghanistan and assigned to Gitmo, classified as an enemy combatant,
and charged with murder, attempted murder, conspiracy, providing material support for terrorism,
and spying. He is slated to be tried before a military commission. Ms. Gzifa signed on to a letter sent
to President Obama pleading Khadr’s innocence and urging his release. The administration was
apparently unmoved, as was the D.C. Circuit and the Supreme Court, both of which have denied Mr.
Khadr’s request for relief.

Ms. Gzifa penned her plea on behalf of Khadr while working as a supervisory attorney at the
Children’s Law Center in Washington. She affiliated with that organization right out of law school,
where she was a member of the Prison Legal Assistance Project and an editor of the Harvard Civil
Rights-Civif Liberties Law Review.

Charles Hart: Mr. Hart comes to the Special Litigation after representing uniens at a private law firm
in New York. Prior to his time there, he represented criminal defendants at the Neighborhood
Defender Service of Harlem. He also served as the coordinator for the Capital Research Project in
North Carolina, where he performed research on death penalty cases in the state. During law school,
he interned at the NAACP Legal Defense and Education Fund, the NYU Juvenile Rights Clinic, and the
Juvenile Justice Project of Louisiana. And he was an editor of the Review of Law and Social Change
journal. His resume just screams balance and neutrality, doesn't it?

cent Herman: Mr. Herman worked as a staff attorney at the Children’s Law Center and the
Juvenile Law Center before moving to the Civil Rights Division. While a law student, he clerked for the
Public Defender’s Service for the District of Columbia and served as an advocate at the Juvenile
Rights Advocacy Project. He also previously worked as a coordinator of the AIDS Face-to-Face
Program for HIV/AIDS Services at Catholic Charities of the East Bay in Qakland, Calif.

Michelle Jones: Another activist Democrat, Ms. Jones contributed at least $750 to President
Obama’s campaign during the 2008 election cycle. She was also a volunteer for the Election Protection
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Project, which is sponsored by the NAACP, the Lawyers’ Committee for Civil Rights Under Law, People
for the American Way, and the National Bar Association. Ms. Jones also joined with a multitude of
left-wing organizations in 2009 to oygani e 1 at Howard University Law School on
“Reaffirming the Role of School Integration in K-12 Public Education Policy.”

Curiously, the Justice Department redacted her other activities from the resume it released, but you
get the picture.

Alyssa Lareau: Ms. Lareau’s resume contains all the requisite criteria to get hired by Holder’s Civil
Rights Division. She worked at the liberal Washington Lawyers” Committee for Civil Rights and Urban
Affairs, interned at the National Women’s Law Center (a hard-core left-wing organization that has
lobbied for greater abortion rights, opposed all Republican Supreme Court nominations, and in recent
years partnered with [15] the AFL-CIO and MoveOn.org to appose Obama’s supposed move to the
center), and served as a Fellow at the Human Rights Campaign [16] (which advocates on behalf of the
lesbian, gay, bisexual, and transgender community). She also volunteered for the ABA's [tetantion
rdards Implementation Initiative [17], which has attacked the Departments of Justice and
Homeland Security for not providing sufficiently luxurious detention facilities for illegal aliens. Her law
review note at Georgetown, which she wrote while serving as a research assistant to the truly
extreme Prof “hai Feldblim [181, was entitled “Who Decides: Genital Normalizing Surgery on
Intersexed Infants.”

Michelle Leung: Ms. Leung joined the Section after a brief stint at a San Francisco law firm, where it
appears she spent most of her time working on pro bono matters, including a FOIA lawsuit [19] on
behalf of the ACLU claiming that the Department of Homeland Security’s detention of illegal aliens
was somehow improper because some of the aliens hadn’t committed criminal acts. Her view made
sense considering that she had interned at the ACLU of Northern California for two years during law
school at Berkeley. She also interned for the Public Defender’s Office in San Francisco and the
California Appellate Project, where she worked on death-row representation.

As an undergraduate at Stanford, Ms. Leung was a member of the Students of Color Coalition and

wrote her senior thesis on "Multiracial Coalition Politics in California: Analyzing Propositions 187, 209,
and 227." She also produced a documentary film and authored a q [20] entitled "Recycling
Fear” in which she lamented the criticism of radical Islam after 9/

To quote the blog’s description of the documentary:

The late 90s saw a rise in the depiction of Muslims as America’s newest enemy and
Islam as the world’s biggest threat to democracy. The growing perception of a Muslim
threat crystallized on September 11, 2001. Recycling Fear: The New American Enemy
examines the impact that manufactured national fear has on constitutionally protected
rights and civil liberties. Through the stories of individuals accused of terrorism and the
lawyers that defend them, the documentary seeks to explore the question whether or
not such fear really moves us towards global security. In the course of answering this
question, Recycling Fear documents various forms of discrimination against individuals
who are Muslim and perceived to be Muslim.

Leung was guoted [21] iy the Stanford Public Service Scholars Program 2005 annual report:

[I want to use the] law as a social tool that can be used to advocate on behalf of
minorities in our criminal justice system. Accepted saocial systems (academia, law) can
be used in powerful ways to work towards social justice, even if this may not have been
their originally designed purpose.

Now she will have an opportunity to put those activist desires into use with the heavy hand of the
federal government.

Jennifer Mondino: After working at the Center for Reproductive Rights, an abortion rights group,
Ms. Mondino apparently decided that her work would be easier if she had the enforcement machinery
of the Department of Justice behind her. She previously served as a staff attorney at the Safe Horizon
Domestic Violence Law Project in Brooklyn and an attorney in the Civil Rights Bureau of the New York
State Attorney General’s Office. On her resume, she proudly lists her volunteer activities with the
Lawyers’ Committee for Civil Rights Election Protection Campaign, the Legal Aid Society, the New
York City Bar Refugee Assistance Project, the "Unite! Local 169 Fair Wages Campaign” {on behalf of
Spanish-speaking green grocer employees), Bay Area Legal Aid, and Human Rights Watch. She also

proudly touts her membership in the “National Campaign to Restore Civil Rights”, whose [22]
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openly proclaims its real desire “to spread understanding of liberal ideas and advance progressive
values.”

Jack Morse: Mr. Morse comes to the Civil Rights Division straight out of law school, during which
time he interned for the ACLU of Georgia’s National Security/Immigrant Rights Project and for the
Georgia Innocence Project. He also helped draft revorts [23] tor the ACLU suggesting that the “287(g)
program” (which allows local law enforcement to participate in enforcement of federal immigration
laws) contributes to racial profiling and should be eliminated. Anyone still confused by Mr. Morse’s
views might peruse his jaw review article 241 in which he argues that the federal government may
not legitimately classify material support of terrorism as a war crime (!) and that the U.S. thus
improperly tried Salim Hamdan (OBL's driver) by military commission. Mr. Morse must have a great
relationship with new attorney Aaron Zisser (see below), who also has written favorably of Salim
Hamdan. It's nice to know that there are so many advocates of Guantanamo Bay terrorists in the
Spedial Litigation Section.

il: Before getting hired, Ms. Myrthil enjoyed a very brief stint as a Fellow at a private
law firm in Florida, where she worked exclusively on pro bono civil rights matters. Most of her cases
seem to have involved litigation demanding improved educational pregramming for pre-trial
detainees. Prior to that, she clerked for a liberal Clinton appointee on the Eleventh Circuit and
interned at a Public Defender’s Office in Indiana.

It was as an undergraduate at Barnard, however, where Ms. Myrthil really excelled. There, she was
the president of the "Black Organization of Soul Sisters” (founded in 1968 as “an outgrowth of
alienation and black nationalism”) and a m ar [251 of the Barnard College Democrats. She wrote
her senior thesis on "Fundamental Rights v. Autonomy: The Case for Welfare Rights in the United
States.” She also penned a newspaper editorial claiming that Columbia University — a bastion of
political correctness and liberal bent — was filled with “pervasive racism.” She criticized an apparently
satirical cartoon as “exploiting the First Amendment” and demanded that university administrators
take action. Apparently, it was a case of “free speech for me, but not for thee.” She’ll fit in nicely in
Holder’s Civil Rights Division.

Rashida Ogletree: The daughter of Obama pal and Harvard Law professor Charles Ogletree, Ms.
Ogletree joined the Section after working as a staff attorney at the District of Columbia Public
Defender’s Office. Before that, she had interned at the Legal Action Center [26], which describes itself
as “the only non-profit law and policy organization in the United States whose sole mission is to fight
discrimination against people with histories of addiction, HIV/AIDS, or criminal records, and to
advocate for sound public policies in these areas.” She also participated in the Brennan Center for
Public Policy Advocacy Clinic, where she worked on efforts to give voting rights to convicted felons.
Leaving no activist stone unturned, she preceded those activities with internships at the Neighborhood
Defender Service of Harlem and the EEOC, as well as a gig as the Education and Enforcement
Coordinator for the Fair Housing Center of Greater Boston. And to top it all off, she served as an
editor of the “progressive” Review of Law and Social Change at NYU Law School.

Ser Perez: Mr. Perez is another attorney fresh out of law school. As of the date this article was
drafted, he continued to boast on his Facebook page of his active role in junta for Progressive Action
[27], an organization that promotes the rights of illegal aliens in the United States. From the group’s
website:

Junta has worked with Unidad Latina to promote rights for the undocumented,
encouraging [a Connecticut mayor] to issue a municipal identity card. ... Immigrant
rights groups, such as Fair Haven-based Junta for Progressive Action, are working with
the city’s police department to establish a policy that would forbid police from asking
about the legal status of immigrants who are crime victims or turning over any such
information to federal immigration authorities.

Mr. Perez also was the student director of Yale Law School’s Legal Services for Immigrant
Communities Clinic and the co-director of the school’s Human Rights Project. He clerked one summer
at a large law firm, but appears to have spent all of his time there working on a habeas corpus
petition on behalf of a death-row inmate in Louisiana.

Upon arriving in the Civil Rights Division, Mr. Perez began working on the Special Litigation Section’s
investigation (or, as I have previously written [28] 4t length, harassment) of Sheriff Joe Arpaio and
the Maricopa County (Ariz.) Detention Facility because of the Sheriff's participation in the federal
287(g) program. His team leader on the case is none other than Avner Shapire [29], another

ideological attorney whose wife is Deputy Assistant Attorney General Julie Fernandes, who has made
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it clear to Voting Section employees that she does not believe in the race-neutral enforcement of civil
rights laws. If Perez isn't already radicalized, he soon will be after working with Shapiro.

When it comes to liberal activists, Ms. Pugh easily fits the bill. Arriving in the
Section straight from the California Western School of Law, she appears to be on a long-term crusade
to harass law enforcement and exact some sort of revenge for unspecified grievances. Upon winning a
California Bar Foundation scholarship, she grociaimed (301,

I have worked in the legal industry as long as I have worked — most recently in prisons
throughout the state — and I fully intend to apply my law degree to policing abuses of
public trust.

The mission started as early as her undergraduate days at Howard University, where she wrote her
senior thesis on "The Cumulative Effect of Race in Arrest, Charging, Trial, and Sentencing.”

During law school, Pugh worked as a research assistant at the California Innocence Project and served
as director of the Awiity Foundation [31], which provides oversight for a new-age drug treatment
center and analyzes data on the treatment of underrepresented populations. She also won a }
folarship [32], which is awarded to a student who “shows sensitivity and concern with human rights
and the fair administration of justice.”

ner

(Amusingly, her law school did a writ2-up [32] on her in which it claimed that she “was chosen as one
of four people in the nation to intern in the Civil Rights Division of the Department of Justice.” This
statement is preposterously false.)

Lo ki Ms. Rifkin’s resume must have had the new "non-political” hiring committee in the Civil
Rights Division salivating with excitement. She worked as an attorney at the Legal Aid Society
Employment Law Center in San Francisco and a small plaintiff’s firm in the same city litigating class
action lawsuits on behalf of state prison inmates. She also had multiple stints of employment with the
ACLU, serving as a staff attorney in Los Angeles and Hartford and an intern in New York. Although her
activities covered the gamut there, she seemed to concentrate on prisoners’ rights litigation and
gay-lesbian-bisexual-transgender advocacy. In one of her more odd cases at the ACLU, she sued 1
the City of Santa Barbara, claiming that the city’s decision to operate a homeless shelter only during
the winter months violated the constitutional rights of the homeless.

Prior to her time with the ACLU, Ms. Rifkin clerked at the Southern Poverty Law Center, participated
in the liberal Brennan Center for Public Policy Advocacy Clinic, and led a workshop at the Yale Law

law school campus. She also authored a real page-turner of an aiticie (351 in the Journal of Lesbian
Studies entitled: “The Suit Suits Whom? Lesbian-Gender, Female Masculinity, and Women-in-Suits.”
She proudly notes on her resume that this article was co-published simultaneously in a book entitled
Femme/Butch: New Considerations of the Way We Want fo Go.

Michael Songer: Mr.Songer, a $200 contributor to the 2008 Obama presidential campaign, worked at
a large Washington law firm. His resume highlights his pro bono work there on_Sessamon v. Texas
[35], which his firm lost in the Supreme Court. They argued unsuccessfully in Sossamon that states
waived their sovereign immunity against private lawsuits filed by prison inmates seeking money
damages merely because they accepted federal funds. During law school, he worked for the Capital
Jury Project, where he conducted research against capital punishment. He also wrote a law r

articie [37] on “The Effect of Race, Gender, and Location on Prosecutorial Decisions to Seek the Death
Penalty in South Carolina,” in which he suggests that prosecutors seek the death penalty in a racially
discriminatory manner.

Although his internship for former Democratic Senator Fritz Hollings is listed on his resume, the Civil
Rights Division opted to redact the rest of his activities.

Samantha Trepel: It is easy to see why Ms. Trepel was hired. She comes fresh off two judicial
clerkships, including one with Ninth Circuit Judge Sidney Thomas, one of the most liberal jurists in the
country. During law school, she interned for the ACLU’s Immigrants’ Rights Project and the Children’s
Rights [38] organization, which was launched by the ACLU. She also served as co-chair of her law
school’s chapter of the American Constitution Society and helped organize the American Constitution
Society’s Reading Group on "Poverty & Opportunity,” a so-called "progressive workshop.”

Meanwhile, Ms. Trepel has wasted little time in inviting controversy since arriving in the Special
Litigation Section. She launched an investiqation [39] of Alamance County, North Carolina, claiming
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that its use of the 287(g) program (by which local law enforcement can assist in the enforcement of
federal immigration law) has led to improper racial profiling and discriminatory policing. But county
commissioners ai er [40] of leaking her investigatory letters to the media before sending them
to opposing counsel. If she did engage in such improper leaking, she would be in good company
among attorneys in the Civil Rights Division who leaked confidential internal legal opinions over
Georgia’s voter ID law and the Texas congressional redistricting plan when those matters were being
reviewed by the Division.

Aaron Zisser: Mr. Zisser joined the Special Litigation Section after working as a staff attorney at the
Public Interest Law Center of Philadelphia, a branch of the Lawyers’ Committee for Civil Rights.
Before that, he was a fellow at “Human Rights First,” where he traveled to Guantanamo Bay to
observe the prosecution of Osama Bin Laden’s driver, Salim Hamdan, before a military tribunal. He
wrote a series of blog posts for the liberal American Constitution Society criticizing the prosecution of
detainees and suggesting that such terrorists were being deprived of their rights (see here [41], here
[42], here [43], and here [44]).

Before graduating to his criticism of U.S. terrorism policies, Mr. Zisser interned at the ACLU, the
Southern Center for Human Rights, the Orleans Parish (La.) Indigent Defender Board, and the Santa
Clara County (Calif.) Public Defender’s Office. A proud member of the American Constitution Society,
he also participated in Georgetown Law School’s International Women’s Human Rights Clinic, where
he advocated greater reproductive rights (read: abortion) for women. It should thus come as no
surprise that, soon after arriving in the Civil Rights Division, Mr. Zisser made it a top priority to
enforce the Freedom of Access to Clinic Entrances Act (the "FACE Act”) against an elderly pro-life
advocate. The president of government watchdog Judicial Watch charged that the case was politically
motivated and that the “complaint seems like it was written more by Planned Parenthood than
discerning professional lawyers.”

What these 23 new Special Litigation Section civil servants represent is a solidification of the already
extreme liberalism that forms the core of that unit. And note that while there were numerous lawyers
hired who worked at public defenders or for advocacy organizations for criminals and prisoners, not a
single lawyer was hired with experience as a prosecutor or in law enforcement in a Section which has
as one its main jobs investigating the practices of local police. Do local jurisdictions really think they
will get a fair, nonpartisan, objective hearing from the lawyers in this Section?

None of this is an accident. Eric Holder and Thomas Perez (not to mention Barack Obama himself)
astutely recognize that personnel is policy. Just as installing a Supreme Court nominee will help a
president put his imprimatur on the law for decades, burrowing these ideologues into the career civil
service of the Justice Department will help Democrats and liberals ensure that their policy views are
well entrenched in the bureaucracy, regardless of who controls the White House in the years ahead.

No one is suggesting any of thi individuals’ activist backgrounds disqualifies them from working as
attorneys in the Civil Rights Di n. The point is that such liberal bona fides appear to be a
prerequisite for employment in the Division — there is no other explanation for this. These resumes
are an example of a legal doctrine that law students learn in their first year: res ipsa loquitur — "the
thing speaks for itself.

The public must be reminded that, notwithstanding the breathless attacks from the liberal
blogosphere, the fact remains that the Bush administration never engaged in this type of monelithic
ideological hiring.

While a handful of ancient sarcastic emails have been thrown around to suggest some sort of
nefarious conspiracy, the fact remains that individuals were hired from all across the political
spectrum. Even in the Civil Rights Division sections that got so much press attention during the faux
political scandals that Democrats on the Senate Judiciary Committee ginned up, dozens of liberals
were hired and promoted in just the three-year time period that was the subject of those politically
motivated probes.

Yet you find nary a token conservative among the Holder/Obama hires. Meanwhile, the press has
gone suddenly silent. Where is the outrage now?

Perhaps in today’s hyper-politicized environment, where legacy media institutions have devolved into
little more than political platforms for outspoken “journalists” and producers, this is what we should
come to expect. But put aside for a moment the fact that good reputations were sullied with attacks
whose foundations were so weak that they crumble at the touch. The real concern is that, with the

lutp://pjmedia.convblog/every-single-onc-the-politicized-hiring-of~cric-l..

8/2/2012 3:42 PM



PJ Mcdia » Every Single One: The Politicized Hiring of Eric Holder's Sp...

8of 9

139

Department of Justice, the stakes are incredibly high.

How can the public (not to mention state and local governmental institutions) have any confidence in
a federal agency that is entirely dominated, from top to bottom, by the political and ideological
supporters of the White House? In the past, Democrats would have counted on the media simply
ignoring these political shenanigans. Fortunately, with the advent of new media, those days are over.

And PJMedia has more stories to tell. Stay tuned.
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Every Single One: The Poli
Section
Posted By Hans A. von Spakovsky On August 22, 2011 @ 12:00 am In Uncategorized | 45 C

ized Hiring of Eric Holder's Employment

ments

For the last two weeks, PJMedia has been publishing a series of articles on the radical attorneys who
have been hired as career civil servants in the Justice Department’s Civil Rights Division since
President Obama took office. The reports reveal an unprecedented effort by Attorney General Eric
Holder and his Civil Rights Division political leadership to stack the Division from top to bottom with a
cadre of hard core, left-wing partisans. The ideological litmus test being employed is undeniable:
conservatives and even apolitical lawyers need not apply. Only fervent liberals are welcome. And the
proof is in the resumes — every single new attorney in the Division fits that description.

Today we turn to the Employment Litigation Section. This is the fifth section to be covered in PIJM’s
series. Previous pieces focused on the ¥oting Section [1], the Office of Special Counse! for
aration-Related Unfair Empioyment Practices [2], the Special Litigation Section [3], and the
[41

imy
Education Section

The Employment Section is primarily responsible for enforcing the anti-discrimination provisions
applicable to state and local governments under Title VII of the Civil Rights Act of 1964. And Assistant
Attorney General Thomas Perez has a downright disturbing agenda for the Section. Speaking to the
liberal American Constitution Society, he promised [5] that his Division would pursue “disparate
impact” litigation — where no proof of actual discrimination is required but mere disproportionate
workforce representation — with vigor rarely before seen. He wasn't kidding. Indeed, the Division's
aggressive efforts to dei and expand [6] the use of racial preferences in public sector hiring,
promotions, and contracting ought to offend all Americans who believe in the promise of a just and
colorblind society. Although politically correct terms like goals” and “timetables” are de rigueur, there
is no hiding what is really being advocated here: racial quotas.

Meanwhile, the Section’s enforcement of the laws against religious discrimination seems focused
almost obsessively on the protection of Muslims to the exclusion of almost every other group. Some
of the enforcement actions undertaken are so far outside the requirements of federal law that one
might be excused for thinking that the Koran is as much a part of the Section’s statutory toolbox as
the U.S. Code. With the new crop of attorneys that have come on board, however, it is not difficult to
see how this radicalized atmosphere has so thoroughly enveloped the Section.

Fifteen new career attorneys have been hired into the Section since Holder took the reins at

DOJ. Every single one of these individuals is an unequivocal liberal. Many, moreover, have
extraordinarily partisan backgrounds. In light of all this, the fact that the Bush Civil Rights Division —
which hired career attorneys from all across the political spectrum — received such grief from the
media and DOJ’s internal watchdogs is almost laughable in its absurdity.

But once again, don’t just take my word for it. Let the resumes speak for themselves:

Raheemah Abdulaleem: Ms. Abdulaleem is a sizable Democratic contributor, having given more
than $1,400 to Barack Obama’s 2008 presidential campaign. While working at a large law firm, she
represented terrorists detained at Guantanamo Bay on a pro bono basis. That is not surprising given
her role en the Board of Directors 7] of an organization called *Karamah — Muslim Women Lawyers
for Human Rights.”

She also previously served as pro bono staff counsel for the National Commiission on the Veting Rights
A

E [8], which was established by the Lawyers’ Committee for Civil Rights Under Law and other
left-wing civil rights organizations to gather anecdotal evidence in support of the reauthorization of
constitutionally dubious provisions of the Voting Rights Act. And she was a student attorney at the
Harvard Legal Aid Bureau.

Ms. Abdulaleem has not abandoned her activist ways since arriving in the Employment Section. In
fact, she was one of the Section’s senior lawyers who recently commenced the [aws:, [l against the
Berkeley (IIl.) School District on behalf of a Muslim first-year teacher whose request to take a 3-week
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hajj te Mecca in the middle of end-of-semester course reviews and final exams was denied. As I
previously wrots [10], the lawsuit is entirely devoid of legal merit and appears to have been filed as
nothing more than a sop to the Muslim groups that the Obama administration has actively courted.
One can only imagine what kind of lawsuit she will dream up next.

1 Mr. Anglade joins the Section from the EEOC, where he worked as a senior trial
attorney litigating cases against private employers under federal civil rights statutes. Previously, he
served as chief of staff to Democratic Congressman Rob Andrews of New Jersey, to whom he
continues to make political contributions. He also worked as the Democratic counsel on the House
Education and Workforce Committee’s Employer-Employee Relations Subcommittee, where he
advised the 22 Democrats serving on the subcommittee.

Rachel Smith-Anglade: Ms. Smith-Anglade is the wife of new Section attorney Woody Anglade.
The two worked together at the EEQC before coming to the Civil Rights Division. Although the
Division conspicuously redacted parts of her resume, her political leanings are hardly in doubt.
Indeed, her Facebagk page [11] proudly lists First Lady Michelle Obama and Demacratic Congressman
Rob Andrews as leading interests and proclaims that she will be supporting Barack Obama in 2012.

Eric Bachman: Mr. Bachman spent the 10 years before coming to the Employment Section as an
attorney at a plaintiff's law firm in Washington where he pursued civil rights class actions against
major corporations. Before that, he worked as a staff attorney at the Jefferson County (Ky.) Public
Defender’s Office and as an intern at the NAACP Legal Defense and Education Fund. He also remains a
mesnber [12] of the Innocence Project of the National Capital Region. During law school, he served as

an editor of the Georgetown Journal on Fighting Poverty.

Elizabeth Banaszak: Ms. Banaszak comes to the Section straight out of law school, but her
left-wing ideological bona fides are already firmly intact. During law school, she clerked at the liberal
Lawyers’ Committee for Civil Rights Under Law, ed with the Emplayment Justice Center
[13], and interned at the radically partisan National Partnership for Women & Families. This latter
group, an advocacy organization headed by ragical i foque N and Judith Lichtman [14],
promotes abortion rights and opposes all Republican Supreme Court nominees. She also worked as a
legislative assistant and field organizing assistant at the ACLU in Washington, where she focused on
gay marriage and church/state issues. And she assisted with the research for a Stanford Law iew
article [15] titled “Refugee Roulette: Disparities in Asylum Adjudication,” which advocated increased
grants of asylum to illegal aliens.

: Mr. Blake contributed $250 to Barack Obama’s 2008 presidential campaign and, in
2010, gave another $250 to the Democratic National Committee. During his law school days, he was
an editor of the Georgetown Journal of Gender and the Law, a publication whose stafed [16] »mission
is to explore the impact of gender, sexuality, and race on both the theory and practice of law” and
thereby “complement... a long tradition of feminist scholarship and advocacy at the [Georgetown] Law
Center.” His own contribution to the journal was an art; [17] titled “You Get What You Pay For: A
New Feminist Proposal for Allocating Marital Property Upon Divorce.”

Alicia Johnson: Ms. Johnson recently commenced her second tour of duty in the Employment
Section, having been hired the first time around in the final days of the Clinton administration. At the
time, she was part of an influx of new radical attorneys brought on board by former Acting Assistant
Attorney General Bill Yeomans in a mass hiring wave designed to fill open career slots in the Civil
Rights Division with left-wing activists before President Bush entered the White House. She left in
2004, however, to join the greener pastures of the private law firm world, and showered substantial
largesse — $5,600 according to FEC records — on Barack Obama’s 2008 campaign in the process.
During her first stint in the Division, she was widely considered to be one of the more partisan
Democrats on staff. A review of her resume (even with the heavy redactions by the Justice
Department’'s FOIA office) reveals how she developed this reputation.

During her law school days at Howard University, she was a member of the “Social Justice Law
Review" and an intern at the District of Columbia Public Defender’s Office. She also volunteered her
time representing inmates incarcerated at the Lorton Correctional Facility who were charged with
disciplinary infractions. Her focus on seeing everything through a racial prism seems to go back to her
undergraduate days at Spelman College, where she wrote her senior thesis on "Color Complexes in
the Dating Behavior of African-American College Students Attending Historically Black Colleges in
Atlanta.”

Amy Kurren: Ms. Kurren joined the Section as part of Attorney General Eric Holder’s Honors
Program only one year out of law school, and it is easy to understand why he found her such a good
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ideological fit. She worked for two years at the ACLU of Northern California and interned one summer
at the liberal Washington Lawyers’ Committee for Civil Rights Under Law. She also interned at the
Native Hawaiian Legal Corporation, where she advocated in favor of special land rights for native
Hawaiians and sought to protect “the rights of incarcerated native Hawaiians to dance the hula and
perform Hawaiian chants and rituals in privately owned prisons in Arizona.” Good grief!

Her fun did not end there, though. Ms. Kurren also interned for the NAACP LDF, where she assisted
the organization with its efforts to give voting rights to incarcerated felons (not just refeased felons,
but currently incarcerated felons). Her resume further highlights her service as the Yale Law School’s
community chair of the American Constitution Society (which opposes interpreting the Constitution
according to its original meaning) and her role as the minority recruitment chair for the Asian Law
Students Association.

i The very liberal Mr. Lopez is also on his second tour with the Employment Section,
having previously been hired as a trial attorney during the Bush administration. (So much for the
supposed conservative litmus test that the Bush Civil Rights Division was absurdly accused of
following.) Like many of his colleagues, Mr. Lopez was a contributor to Barack Obama’s 2008
presidential campaign. He also served as a Democratic political appointee at the EEOC during the
Clinton Administration under Commissioner (and noted radical) Ida Castro.

He is a member (18] of both the Civil Rights Division’s GLBT (gay-lesbian-bisexual-transgender)
Working Group as well as the American Bar Association’s Commission on Sexual Orientation and
Gender Identity ("SOGI"), which descrilzes itself [18] as one of four entities that together seek to
further the ABA's commitment to diversity and inclusion. He also volunteers with the Emplovinent
Jus Genter 131, During law school, he worked for the Harvard Legal Aid Bureau, but his other
activities have been conspicuously redacted from his resume.

Valerie Meyer: Ms. Meyer was a trial attorney and mediator for the EEOC before coming to the
Employment Section. She previously worked as a law clerk for the non-profit Disahility Ris
, tes (1] organization in Berkeley, California. She also participated in the Death Penalty Clinic
while a law student at Berkeley, and served as editor-in-chief of the Berkeley Journal of Gender, Law,
and Justice. Ms. Meyer was one of the Section’s new attorneys who suad [20] the New Jersey Civil
Service Commission under a dubious “disparate impact” theory claiming that the exam used to select
police sergeants in the State was too difficult for blacks to pass. Faced with the prospect of years of
costly litigation in an already cash-strapped environment, the State agreer o [21] earlier this
month and to promote the applicants who flunked the exam the first time around. Let’s hope this
“victory” for DOJ doesn’t endanger the safety of New Jersey’s population; there is no question it
discriminates against those who successfully passed the exam.

Aaron Schuham: Mr. Schuham is another newly hired deputy chief in the Employment Section, and
easily rates as one of the more radical attorneys to join the Division during Eric Holders reign. For
seven years prior to coming to DOJ, Mr. Schuham worked as the legislative director for Americans
Upited for Separaidon of Church and State [22], an organization that seeks to eradicate any vestige of
faith or religion in the public sphere. The very idea that the Obama administration would put the
former legislative director of this organization in charge of enforcing the prohibition against religious
discrimination in the Civil Rights Act is offensive.

His presence also may explain the outrageous brief that the Obama administration just filed before
the Supreme Court in Hosanna-Tabor Evangelical Lutheran Church and Schoot v. EEOC - Schuham’s
name is listed on the briaf [23] along with a number of other Justice lawyers. As Ed Whelan of the
Ethics and Public Policy Center explains [24], Justice is taking the wildly expansive position that there
should be no "ministerial exception” to employment discrimination laws. This contention is not only
contrary to every federal court of appeals, all of which have uniformly recognized such an exception
for religious institutions as “rooted in the First Amendment’s guarantees of religious freedom,” but it is
even more hostile to the First Amendment than the amicus briefs filed in the case by Americans
United for Separation of Church and State and the ACLU. These organizations must be overjoyed at
Schuhams’ influence at Justice.

As is true of several of the new hires, this is Mr. Schuham’s second stint with the Employment Section.
He previously worked there during the Clinton administration but left after enduring a year of the
Bush presidency, apparently frustrated at the lack of overt activism that had been the hallmark of the
Section under Attorney General Janet Reno. Indeed, his resume notes that he spent his first tour in
the Section seeking to defend the constitutionality of racial preferences (quotas) in employment and
federal contracting.
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He also was a part of the Section’s trial team on its now infamous disparate impact lawsuit against the
New York City Board of Education, which argued that minority custodians had been discriminated
against because of an entrance exam that they could not pass in the same proportion as whites. In an
obviously politically motivated settlement, the city nitiaily rolled over (251 and agreed to a consent
decree that granted retroactive seniority to nearly 60 minority custodians. The only problem was that
many of these individuals weren't victims at all; they hadnt even taken the exam but yet were
displacing whites on the city’s seniority list. A group of white custodians responded by intervening and

ing the Second Ci t [26] to throw out the consent decree. Once the Bush Civil Rights
Division’s leadership got wind of the Section’s shoddy lawyering and political shenanigans, it ordered
that the pleadings be modified and that relief no longer be sought an behalf of 32 of the original 60
“victims.” It also removed the trial team (including Mr. Schuham) from the case and transferred the
then-chief of the Section {(who, incidentally, is now the head of the Division’s Office of Special Counsel
for Immigration-Related Unfair Employment Practices, and is responsible for much of the politicized
hiring that PIJM chrogicled 2] two weeks ago) out of the Division. All of this infuriated Ted Kennedy at
a Senate Judicary Committee oversioht hearing [27], but the Second Circuit recently wu d 28] the
legitimacy of the decisions made by the Bush leadership.

And now the Division has warmly welcomed him back into a senior leadership position in the
Employment Section. One cannot help but feel sorry for the states and municipalities he will now
target.

Barbara Schwabauer: Ms. Schwabauer is another Honors Program hire, joining the Section fresh
from Ohio State’s Moritz College of Law. She is actually f 1 291 in one of her law school’s ads,
describing how she is “a student committed to social justice.” She penned a law review ar [30] i
the Ohio State Law Journal in which she claims that the criminal justice system is racist. Relying
heavily on psycho-babble and what she calls “critical race theory and discursive analysis,” she claims
to “interrogate the narrative of Congress in enacting the” Emmitt Till Unsolved Civil Rights Crime Act.
In effect, she argues that Congress actually perpetuated racism in the criminal justice system by the
passage of the Act. A perfect fit for the Civil Rights Division.

el

Jennifer Swedish: Ms. Swedish comes to the Section from the liberal {ational Women's Senter
[31], where she worked as a Health Law Fellow concentrating on “regulatory changes to Title X Family
Planning Program” (read: promoting abortion rights). She served a judicial derkship with Martha
Craig Daughtrey, an extremely liberal Clinton appointee on the Sixth Circuit who recently held that
Michigan’s ban on the use of race in public employment, contracting, and college admissions was
unconstitutional. (Daughtrey actually claims — get this — that the Equal Protection doctrine requires
race-based discrimination!) During law school, Swedish interned at the ACLU in its Reproductive
Freedom Project and interned as well at Northwestern University’s Center on Wrongful Convictions.
Before entering law school, following her graduation fram Brown University, she worked as a research

nationwide “sociological survey” of more than 2,400 abortion providers.

Allan Townsend: Mr. Townsend arrived in the Section after working for eight years at a small firm in
Portland, Maine, with a law practice “entirely focused on representing plaintiffs in employment
cases.” He is also a member of the left-wing Nationa} Eraployment Lawyers Association [33], whose
website nicely details the exclusively liberal positions it takes on employment lawsuits, judicial
nominations, legislation, arbitration, and other public policy.

Audrey Wiggins: Ms. Wiggins comes to the Section as one of the new deputy chiefs. She spent the
previous eight years at the liberal Lawyers’ Committee for Civil Rights Under Law where she headed
its “"ernployment discrimination project,” managed its amicus program, and directed the organization’s
public policy efforts, including its fervent opposition to the nominations of Chief Justice John Roberts
and Associate Justice Samuel Alito. Prior to that, she worked as an attorney-advisor at the U.S.
Commission on Civil Rights (USCCR) under Mary Frances Berry. At the USCCR, Ms. Wiggins focused
on voting and police practices and was one of the authors of a ridiculous report suggesting that
President Bush “stole” the 2000 election in Florida.

In 2008, she testified before the House Judiciary Committee plasting [34] the Bush Civil Rights
Division’s Housing Section for not bringing enough disparate impact housing discrimination cases. Her
testimony drips with activist language, raising considerable doubt that she possesses an ability to be
fair and neutral in her work in the Employment Section.

The Most Transparent Administration in History [35] chose to redact parts of the “Education” section of

lutp://pjmedia.convblog/every-single-onc-the-politicized-liring-of~cric-l..

8/2/2012 3:45 PM



145

PJ Mcdia » Every Single One: The Politicized Hiring of Eric Holder's E... lutp://pjmedia.comvblog/cvery-single-onc-the-politicized-liring-of-cric-l..

Ms. Wiggins’ resume. One wonders what the administration thought was more pelitically
embarrassing than what they left on the resume. No matter. We clearly know all we need to know
about her already (although, by the way, federal law does not allow the government to redact
information on a FOIA response just because it could be politically embarrassing).

For those of you keeping score at home, 71 career attorneys have so far been highlighted in this PJM
series. Every one - without exception - has emphatically clear liberal and/or Democratic ties. Think of
the odds of that occurring accidentally. It didn't. Or to putit in terms Thomas Perez can understand,
it is an overwhelming disparate impact. Of course it is more than that, too. It is part of a deliberate
plan to stock the Division for decades to come with left-wing ideologues who will perpetuate a liberal
agenda, irrespective of who controls the levers of government in the White House.

Much of this politicized hiring, incidentally, was engineered by former Acting Assistant Attorney
General Loretta King, the same individual responsible for directing tha gsutragecus dismissal of the
New Biack Panther Party litigation [°%], As Christian Adams recently pointed 4] out, King rewrote the
Division’s hiring guidelines in early 2009, resulting in hiring committee members being forced to
discard resumes from applicants who did not have prior employment with, or memberships in,
left-wing civil rights organizations. King could not fathom that lawyers who are simply outstanding
civil litigators or who, heaven forbid, have represented defendants in civil rights cases could be
qualified to work in the Division. As Christian noted, “what they lacked, of course, was the correct
ideological and partisan fervor.” To add insult to injury, after screening out the resumes with
insufficiently liberal credentials, King then also grdered 571 that applicants not be asked if they were
willing to enforce the law in a race neutral manner. The results of these actions were inevitable.
Hence, this PJM expose.

The public has already awakened to the mischief ongoing daily in this administration’s Justice
Department, and especially in its Civil Rights Division. Whatever reputation the Department might
have once enjoyed for integrity, objectivity, and political neutrality, is shot. It can be restored, but not
with this current crew. And we have more stories to tell.
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Every Single One: The Poli
Section

Posted By J. Christian Adams On August 26, 2011 @ 12:00 am In Uncategorized | 31 Com

ized Hiring of Eric Holder’'s Compliance

For several weeks, PJMedia has been publishing a series of articles on the ideological and partisan
histories of attorney hires into the career civil service ranks of the Department of Justice’s Civil Rights
Division in the Obama administration. The articles have demonstrated the political and ideological
litmus test being employed by those entrusted with hiring in the Division.

Every single new attorney hired has a history thick with left-wing activism.

Two previous pieces focused on the Vating Section [1], with additional segments on the Office of
Special Counse! for Immigration-Related Unfair Empleyment Practices [Z], the Spedial Litigation
Sedtion [3] the Education Section [4], and the Employment Litigation Section [s],

If the public had any idea just how politicized the Division has become under this administration,
outrage would follow. I cover the policy ramifications of this ideological hiring frenzy in my
forthcoming book Injt. [61 For now, here are more details about the people involved.

Today’s installment focuses on the new career attorneys hired into the Division’s Federal Coordination
and Compliance Section, which until recently was known as the Coordination and Review Section, or
"COR" in DOJ nomenclature. COR badgers state and municipal governments who receive federal
funds — federal gripes follow federal gold They also serve as the watchdog over the behavior of
other federal agencies. The stated m 10f COR is to “ensure that all federal agencies
consistently and effectively enforce CIVI| rlghts statutes and Executive Orders that prohibit
discrimination in federally conducted and assisted programs and activities.”

Most of the Section’s resources are spent bullying educational institutions into complying with
expansionist interpretations of Title IX, or coercing law enforcement agencies into providing
expensive foreign language translation services. The Section during this administration has also
managed to find time to demand [8] that municipalities permit Muslim women to wear headscarves in
court. For reasons of political expediency, jurisdictions rarely challenge the legality of the Executive
Orders enforced by the Section. If they did, however, the Section’s work would decline precipitously.

Five new career attorneys have been hired into the Section since Holder took office. As is true of the
new attorneys hired into every other section, there is not a single apolitical individual — let alone a
conservative — in the bunch.

Non-liberals of course are free to apply; it’s just that their resumes are summarily discarded.

Sources familiar with hiring committee practices have told me that resumes of qualified people
lacking the correct ideological worldview were discarded by the infamous Loretta King, then the acting
assistant attorney general. The contrast with the bipartisan and ideologically diverse hiring practices
of the Bush administration is incredibly stark. Here’s the proof:

Deanna Jang: Ms. Jang was recently hired as the new chief of the Section. She is a generous
Democratic contributor, having given handsomely to the presidential campaigns of Barack Obama and
John Kerry, the congressional reelection campaigns of ultra-liberals Donna Edwards (D-MD) and Mike
Honda (D-CA), and to the left-wing political group America Coming Together.

,,,,,, ific Islander
American Health Forum [9], which was a ma]or supporter of Obamacare. She also worked as a Policy
Analyst for the Center far Law & Social Policy [101, an organization which “advocates for policies that
support its vision of an America in which poverty is rare, there is justice for all, and all people can

participate equally.” Before that, she served as a senior policy analyst at the Office for Civil Rights at
the Department of Health & Human Services, a notorious hotbed of liberal activists.

Ms. Jang spent most of her career hopping from one left-wing advocacy group to another. She worked
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as a staff attorney at the A S [11], the San Francisco Neighborhood Legal Assistance
Foundation, and the Agian Law Alliance 1 she wasa special assistant to the militantly liberal
(former) Commissioner Yvonne Lee at the U.S. Commission on Civil Rights, and the chair of the
Nationial Imrnigration Project [13], which advocates on behalf of illegal aliens. A perfect fit for
someone charged with enforcing regulatory mandates of dubious legal validity at the Department of
Justice.

Laureen Dumadaq Laglagaron: Ms. Laglagaron joined the Section from the Migration Policy
Institute, where she managed a research project designed to marshal evidence against the
government’s so-called *287(g) program,” which authorizes local law enforcement to assist federal
authorities in enforcing our federal immigration laws. She previously worked at the ACLU in its
Immigrant Rights Project and at the liberal Urban Institute in its Population Studies Center. She was
named [14] by Filipinas Magazine to be ane of the 100 Most Influential Filipina Women in America. The
magazine described her as a "Filipino community and immigrant advocate.”

nembe [151 of the Latino Alliance, a Hispanic advocacy organization, Mr. Mulé
arrived in the Section after having worked since law school graduation at the Em;

[16]in upstate New York. This organization describes itself as:

&: A member

A statewide, multi-issue, multi-strategy public interest law firm focused on changing the
“systems” within which poor and low income families live. With a focus on poverty law,
Empire Justice undertakes research and training, acts as an informational clearinghouse,
and provides litigation backup to local legal services programs and community based
organizations. As an advocacy organization, we engage in legislative and administrative
advocacy on behalf of those impacted by poverty and discrimination. As a non-profit law
firm, we provide legal assistance to those in need and undertake impact litigation in
order to protect and defend the rights of disenfranchised New Yorkers.

Just another neutral Civil Rights Division attorney that employers can trust to treat them fairly and to
conduct investigations in an objective and evenhanded manner. Or perhaps not.

Daria Neal: Ms. Neal joins the Section as a deputy chief after spending approximately six years as a
senior counsel at the liberal Washington Lawyers’ Committee for Civil Rights Under Law (WLCCR),
where she focused primarily on the organization’s Environmental Justice Project. Her biog posts [17]
on behalf of the WLCCR while attending the United Nations Climate Change Summit in Copenhagen
reveal an odd environmental militancy, and suggest that she likely spends much of her time
channeling Al Gore. Just before her arrival at DOJ, she even authored a report 18 for the
organization — “The Time is Now: Implementation of Environmental Justice Policy In the Obama
Administration” — in which she advocated for such an extreme environmental regulatory policy that
countless companies would be put out of business and unemployment would balloon if any politician
dared consider it.

She also continues to impart her out-of-the-mainstream views to students at Howard Law School,
where she teaches an “Environmental Justice Seminar” focusing on the “intersection between civil
rights and environmental laws.”

Kavitha Sreeharsha: Before joining the Civil Rights Division, Ms. Sreeharsha was a senior staff
attorney at Legal Mementuin, The Women's Legal Defense and Education Fund [19], a left-wing
advocacy organization heavily funded by George Soras [20] that fights to make abortions easier. She
also worked extensively on Barack Obama’s 2008 presidential campaign, canvassing for him in
Pennsylvania, North Carolina, and Virginia. In fact, she announced [21] with glee to the newsletter of
her law school’s civil justice clinic how much she had enjoyed campaigning for Obama and "working to
turn Virginia blue.” She even found time to serve as a steering committee member of "South Asians
for Obama” in both the San Francisco Bay Area and Washington, D.C.

Prior to her time with Legal Momentum, Ms. Sreeharsha served as a staff attorney at Asian Pacific

gay marriage and race-based assignment of students in public schools, and a vehement opponent [24]
of the enforcement of federal immigration laws. The group’s website suggests that deportation tends
to separate families and destabilize communities. Might as well not enforce the law, then.

During law school, she interned for the liberal Lawyers’ Committee for Civil Rights Under Law, Leqal
Services for Prisoners with Children [25] (a far-left organization whose website describes in depth the
lobbying it undertakes on behalf of criminals), and Equa! Pights A a5 [26] (a liberal pro-abortion
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outfit that has spent substantial resources as of late trying to encourage the filing of dubious lawsuits
against Wal-Mart).

2 s segmert [51 of this P Media series, Hans von Spakovsky intreduced a running tally of
the newly hired Civil Rights Division career attorneys who have been chronicled to date. We have so

far covered the 76 career attorneys who have been hired into six of the Division’s sections. A scoring

update:

Leftist lawyers hired: 76.
Moderate, non-ideological, or conservative lawyers hired: 0.

All 76 have unequivocally liberal bona fides. Not a single one appears to have a conservative bone in
his or her body. Not a single one even appears to be apolitical. It is truly extraordinary.

None of this is a mere coincidence. We are in the midst of a terribly struggling economy in which law
firms have drastically cut back hiring and begun laying off countless associates and partners. Even the
most prestigious white-shoe firms are thinning their herds. Reports from inside the Division suggest
that some attorney vacancy announcements see close to 1,000 applications for one spot. Huge
numbers of extremely bright attorneys are seeking refuge in the stability of government
employment. Can anyone — other than the myopic partisans in the Civil Rights Division’s current
leadership — realistically suggest that conservatives are not part of this group?

Of course not. Yet they have been categorically blackballed from employment in the Division.

For those who have followed this series, you know that much of the culpability rests with former
Acting Assistant Attorney Loretta King. As I pointed out [41in a piece last week, King rewrote the
hiring guidelines back in 2009, resulting in hiring committee members being forced to toss any
resume that did not describe a radical background. She didn't believe that lawyers who represented
defendants in civil rights cases also have expertise in the law. She didn't believe anyone who didn't
work for a left-wing group deserved to work in the Civil Rights Division.

Apologists of this disgrace say DOJ only wanted people “with experience in civil rights law.” That's
called a pretext. Plenty of lawyers have experience defending civil rights cases. Plenty of lawyers who
didn't work for left-wing groups have the willingness and dedication to enforce the law fairly.

The truth is that most of the “experience” this series has described is meaningless for a DOJ lawyer,
except to do one thing: demonstrate their political and ideological allegiance with the Obama
administration. Kavitha Sreeharsha’s work promoting abortion won't have anything to do with
litigating cases at DOJ. Daria Neal’s nutty environmental advocacy won’t help her win a case at DOJ.
But it will give Eric Holder and DQJ political appointees comfort they are hiring fellow travelers who
will try to move the law, who will work to aid the political aims of the administration.

It's almost amusing that, in this environment, the Department’s internal watchdogs have suddenly
gone silent. The liberal former Civil Rights Division attorney Tamara Kessler who spearheaded the
Office of Professional Responsibility’s review of the Bush administration’s hiring practices must have a
permanent smile etched on her face. Although she has largely been discredited after her draft report
examining the legal memoranda prepared by top DOJ attorneys on “enhanced interrogation
techniques” was publicly rebuked [271 by the Department’s senior career official, the fact that her
office stands mute while outright chicanery is being committed in the Holder Civil Rights Division is an
undeniable stain on the Department.

Hopefully the ongoing inspector general investigation of politicization in the Holder Civil Rights
Division will see fit to right the record. This country deserves better.
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of-eric-holders-special-litigatien-section/?singlepage=true

[4] Education Section: http://pjmedia.com/blog/every-singl the-politici hiring-
of-eric-holder%e2%80%99s-education-section/?singlepage=true
[5] Employment Litigation Section: http://pj ia.com/blog/every-singl the-pol

hiring-of-eric-holder%e2%80%99s-employment-section/?singlepage=true

[6] Injustice: http://www.amazon.com/Injustice-Exposing-Racial-Justice-Department
/dp/1596982772

[7] stated mission: http://www.justice.gov/crt/about/cor/purpose.php

[8] demand: http://www.justice.gov/crt/about/cor/Georgialetter.pdf

[9] Asian & Pacific Islander American Health Forum: http://www.apiahf.org/policy-and-advocacy
/action-alert-archive/make-calls-celebration-hcr

[10] Center for Law & Social Policy: http://www.clasp.org/advocacy_areas

[11] Asian Law Caucus: http://www.asianlawcaucus.org/

[12] Asian Law Alliance: http://www.asianlawalliance.org/

[13] National Immigration Project: http://www.nati i igrationproject.org/

[

[

[

14] named: http://www.abs-cbnnews.com/pinoy-migration/05/17/08/women-substance
15] member: http://www.law.uoregon.edu/career/docs/placement/082710.pdf

16] Empire Justice Center: http://www.empirejustice.org/about-us/

[17] blog posts: http://www.lawyerscommittee.org/projects/environmental_justice
/clips?id=0116

[18] report: http://www.lawyerscommittee.org/projects/environmental_justice
/clips?id=0149

[19] Legal Momentum, The Women'’s Legal Defense and Education Fund:
http://www.legalmomentum.org/

[20] heavily funded by George Soros: http://www.rhetoricalstatement.com
/July_20th__2011.html

[21] announced: http://www.uchastings.edu/academics/clinical-programs/ci
/docs/cjc-s09-newsltr.pdf

[22] Asian Pacific Islander Legal Outreach: http://www.apilegaloutreach.org/
[23] vocal proponent: http:/ /www.apil I T h.org/dow .

[24] vehement opponent: http://www.apilegaloutreach.org/immigration.html

[25] Legal Services for Prisoners with Children: http://www.prisonerswithchildren.org/
[

[

-justice-clinic

26] Equal Rights Advocates: http://www.equalrights.org/
27] publicly rebuked: http://www.nationalreview.com/articles/257905/fix-justice-hans-von-
spakovsky?page=2
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Every Single One: The Poli
Section

Posted By J. Christian Adams On August 30, 2011 @ 12:00 am In Uncategorized | 38 Commients

ized Hiring of Eric Holder’s Housing

PIJMedia’s “Every Single One” series has been exposing the politicized hiring practices of the
Department of Justice’s Civil Rights Division under Attorney General Eric Holder. Obtained only after
a bitter Freedom of Information Act lawsuit, the resumes discussed in the articles reveal a crusade to
pack the Civil Rights Division with an ideologically and politically loyal core that will help advance a
taxpayer-funded leftist agenda for years to come.

Today we turn to the Housing and Civil Enforcement Section, a litigation shop with enormous power
over American businesses. This Section, which is headed by the infamous Steve Rosenbaum — the
same individual who (along with Loretta King) gridered the dismissal of the Mew Black Panther Party

i w11 — s responsible for enforcing the Fair Housing Act and the Equal Credit Opportunity Act,
among others. The Section has an undercover operation designed to spy on American businesses to
determine if racial discrimination is taking place. They also have a unit designed to ensure banks keep
the spigot of mortgage loans open to borrowers with marginal credit.

If that sounds like behavior which contributed to the economic crisis, you're right. Assistant Attorney
General for Civil Rights Theinas Perez [2] hasg promisaed [31 to unleash the Section’s attorneys on

communities across the country to pursue unprecedented numbers of discrimination lawsuits against
mortgage lenders, apartment complexes, and even restaurants.

At this point in the series, it is little surprise that every single one of the new career attorneys hired
into the Housing Section passed an ideological or political litmus test. The same is true, of course,

with each of the other six sections that have been chronicled so far — the [4], the
Office of Speciat Coeunsal for Immigration-Reiated Unfajr Employmeant Practicas [5] the Special
Litigation_Saction [5], the Erduc, ction [7], the Employment Litigation & v [5] and the
Coordination and Compliance and ion 91

B

But this series is about more than skewed hiring practices. It is about more than broken Obama
campaign promises to “restore” attorney hiring integrity at Justice — much more.

The series is also about a political culture that bears false witness without hesitation. The series
exposes a culture so unmoored from objective standards that, in Washington, one side can charge a
political opponent with behavior which they themselves intend to deploy in exponentially greater
degree than the original charge, once they obtain political power — which they did in 2009.

Worse yet, the partisan rot the series has exposed is not confined to only federal government
institutions. Jeurnalists won awards repeating the Left’s allegations abeut Bush administration hiring
[10], but now defend the new administration.

prac

More than mere hiring practices, the series is about elastic standards and foggy values in Washington.
When, as we shall see today, 87 new DOJ lawyers are unambiguous leftists or partisan Democrats,
and precisely zero are anything else, the former accusers have the audacity to argue such views are
now part of the job description at DOJ.

Had an employer hired 87 whites and no minorities, this very same Justice Department would push
aside that pre-textual curtain to search out a violation of federal law. When a government agency is
populated, stem to stern, with people who obtained power, in some small part, by charging the prior
administration with behavior they themselves would eventually adopt, Americans of every political
stripe should care. When media institutions, not content to savor past prizes for attacking the prior
administration, actually enlist as advance pickets for the new administration on the same issues,
Americans should worry.

This series is about far more than partisan and ideological hiring practices at Obama’s Justice
Department. It is about a system that rewards falsehood, hypocrisy, and duplicity.
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Eleven new career attorneys have been hired into the Housing Section. As described below, their
backgrounds all have a common theme.

Eric Halperin: Mr. Halperin was hired as the Division’s new special counsel for fair lending, a position
in which he helps supervise the Housing Section. Although this is a leadership position in the front
office, it is also a career slot, offering him all the protections of the federal civil service. This means he
cannot be cut loose easily in 2013 absent a broad reduction in force. Before joining the Division, he
was the director of the Washington office of the Canter for Responsible Lending [11] ("CRL"), an
advocacy organization funded by labor union SEIU and predatory lending kingpins Herbert and Marion
Sandler. The organization coerces lenders to increase their underwriting in peor neighborhoods where
borrowers are less likely to be able to pay back mortgages. Last year, Andrew Breitbart’s Big
Government media site undertook an exhaustive analysis of the shenanigans that CRL engages in,
and discovered that while CRL is heavily focused on redistribution of wealth, it cares little about the
financial safety and soundness of the banks it targets. The arficlas [12] are must-reads.

Prior to his work at CRL, Mr. Halperin interned at the NAACP Legal Defense and Education Fund,
where he helped promote racial preferences in law enforcement hiring. Incidentally, the Democrat
apple doesn't fall far from the tree. His father [13] was a political appointee (deputy assistant
secretary of the Treasury for tax policy) under President Jimmy Carter.

Neta Borshansky: Ms. Borshansky came to the Civil Rights Division straight out of law school as part
of the attorney general’s Honors Program, and it's clear that Eric Holder liked what he saw. At
UC-Davis Law School, Ms. Borshansky co-founded an activist group that takes trips around the nation.
Her particular ‘] [14] was to New Orleans, where she and her fellow students volunteered at the
Louisiana Capital Assistance Center, which advocates on behalf of convicted murderers facing the
death penalty, and the New Orleans Workers’ Center for Racial Justice/People’s Organizing
Committee, another militant left-wing organization. The California Bar Foundation awardec r
“public interest scholarship” for “[dedicating] her time to issues of fair housing, disability rights,
prisoner rights, and Hurricane Katrina disaster relief.”

Lucy G. Carlsen: Ms. Carlson contributed $500 to Barack Obama’s 2008 presidential campaign
before gaining her ticket into a career civil service position in the Civil Rights Division.

The Justice Department, however, conspicuously redacted nearly all of her community activities.

Jessica Crockett: Ms. Crockett joined the Section as part of the attorney general’s Honors Program,
fresh off a judicial clerkship with an extremely liberal federal judge {Solomon Oliver) in Cleveland,
and only a year out of law school. While a student at Ohio State’s law school, she was a leader of the
Black Law Students Association and the coordinator of the Street Law Program.

She also wrote a ridiculous [aw review article [16] titied “Putting the Ball in a New Court: Using
Restorative Justice as a Means to Punish NBA Players for the Commission of Violent Offenses,” in
which she argued that “rather than issuing blanket game suspensions for violent acts between players
in the NBA, the NBA should institute a dispute resolution model that incorporates restorative justice in
the form of victim-offender mediations and community impact panels.”

Interestingly, racial separatism was nothing new to Ms. Crockett at Ohio State. As an undergraduate
at Northwestern, she was part of the leadership of the Black Student Alliance at Northwestern, which
affectionately referred to itself as “For Members Only.”

Her community activities were also redacted from her resume.

Joel Flaximan: Mr. Flaxman, only a few years out of law school, is a contender for most radical
ideologue hired into the Section. He is a financia! coniributor (17 to the Center for Constitutional
Rights [181, a militantly left-wing organization that has aggressively advocated on behalf of terrorists
detained at Guantanamo Bay, illegal aliens, racial preferences in hiring, abortionists, and a litany of
other extremist liberal causes. He also served as a Public Interest Fellow at the liberal American
Constitution Society.

During his time at Michigan Law School, he was a prolific writer on aggressively radical causes. He
penned a bizarre asticle 181 in which he suggested that the U.S. Supreme Court should decline to
hear a case anytime a state supreme court has overprotected individual liberties. Apparently, neither
the state nor the public has a right to ensure that the Constitution is not enforced overly broadly.
Heaven help us if that were true.
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He also helped research a report titled *Docementing Discrimination in Woting: judicial Findings Under
Section 2 of the Voting Rights Act [201," which was intended to be used to bolster the constitutionality
of the Voting Rights Act against subsequent constitutional attacks. But as the attorneys in an ongoing
constitutional challenge to the VRA recently pointed out [21], the report is fundamentally lawed and
grossly misleading. It appears that Mr. Flaxman never considered the fact that anyone might actually
probe the data underlying his research. (Fun aside: the primary author of the report was none other
than the Anna_Baldwir [4] of "Queer Resistance Front” infamy from the Division’s Voting Section,
whom we have chronicled before.)

Beth Frank: Frank was a former ACLU intern. She also authored a law raview note [22] in which she
argued that women asserting sexual harassment claims — one of the primary legal elements of which
is showing that the victim suffered severe emotional distress — should not have to turn over to the
defense any psychiatric records that would undermine their claim. In other words, hide the ball in the
name of political correctness and plaintiffs. While this position may have impressed her law school
advisor, it did not prove persuasive to the federal judiciary. Legal luminary Judge Richard Posner of
the Seventh Circuit flatly rejec [23] the argument as far too rigid and violative of the defendant’s
due process rights.

Mary Hahn: Ms. Hahn is an activist out of central casting. She arrived in the Section after having
served as the director of the Fair Housing Project at the ultra-liberal Washington Lawyers’ Committee
for Civil Rights and Urban Affairs, where she worked alongside the infamous Joe Rich, an extreme
partisan who once headed the Voting Section in the Civil Rights Division and whose unsavory behavior
ha i ore [24] here at PIMedia. Prior to that, she spent two years as a visiting lecturer
at Yale Law School, where she filed a series of amicus briefs advocating on behalf of terrorists
detained at Guantanamo Bay.

She also wrote another brief insisting that the indefinite detention of illegal aliens who come to the
United States by fraudulent means but whose country of origin will not take them back is somehow
unconstitutional. Her resume likewise boasts of her efforts at Yale to promote abortion access. On top
all of this, she co-taught a course on "Balancing Civil Liberties and National Security After 9/11” with
the radical leftist Harold Koh, whose bizarre trans-nationalism positions have been exhaustively
chronicled [25] by Ed Whelan at National Review. Of course Koh spent most of the last two years
influencing DOJ terror policy from his perch at the State Department.

Colleen Melody: Ms. Melody is another product of Attorney General Holder’s Honors Program,
joining the Section just a year out of law school. She spent a year as an extern at the Washington
Defender Association Immigration Project, where she advocated on behalf of illegal aliens. After
listening to Attorney Vince Warren describe how he provided legal representation to terrorists held at
Guantanameo, Melody sajd [26];

There is nothing more inspiring to me than true stories of people standing up for what’s
right, even though they ended up standing alone. Mr. Warren and his colleagues worked
on behalf of clients that literally had no one else, and their story of perseverance and
incremental success was energizing and inspirational.

The terrorist clients could have had an experienced federal public defender represent them had
activists not volunteered to do so. And Heaven knows what about their “incremental success” inspired
her.

These are the views that help land a job in Eric Holder’s Justice Department.

Ms. Melody also interned at the ACLU of Washington, the National Immigrant Justice Center, and the
Integrity of Justice Project. The Bill and Melinda Gates Foundation even awarded her [27] gne of its
Public Service Law scholarships so that she could continue providing what she calls “public justice”
without concern for money, sort of like the Civil Rights Division.

Coty Miller: Ms. Miller arrived in the Section after working for a law firm that focuses exclusively on
plaintiffs’ class action lawsuits. You know, the type in which tens of millions of dollars are taken from
evil corporations so that the lawyers can recover millions in contingency fees and the “victims” can
receive coupons for discounts on future purchases. She is a proud member of the Consumer Attorneys
of California and the Consumer Attorneys of San Diego — both are lobbying shops for trial lawyers
who team up with unions and radical environmental groups to oppase [28) tort reform and other
sensible legislative measures. Her membership shouldn’t be a surprise given her prominent role
during law school on the Georgetown Journal of Gender and the taw, which as we have noted before
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is a publication whose 3 6 (29 js “to explore the impact of gender, sexuality, and race on both the
theory and practice of law” and thereby “complement ... a long tradition of feminist scholarship and
advocacy at the Law Center.”

Daniel Mosteller; Mr. Mosteller is a major contributor to the Democratic Party and its candidates.
According to FEC records, he gave $750 to Barack Obama’s 2008 presidential campaign, contributed
$200 to the Democratic Congressional Campaign Committee in 2010 and another $200 to the
Democratic Senatorial Campaign Committee during the same year, coughed up $250 to Martha
Coakley’s unsuccessful Senate campaign in Massachusetts last year, and previously contributed $500
to John Edwards’ presidential run in 2004. Before recently joining the Civil Rights Division, he worked
as a litigation counsel for the Center for Responsible Lending, the same liberal housing advocacy
organization that was the home of new special counsel Eric Halperin and is thus described above. He
also previously clerked for an extremely liberal judge on the Ninth Circuit (Martha Berzon).

During law school, he interned at the increasingly radical Pubiic Citizen fitigation Group [30] (which
describes itself as “the countervailing force to corporate power”), as well as the Southern Ceater for
Humarn Rights [31], an organization devoted to the representation of convicted killers on death row
and other violent criminals.

Beth Pepper: Ms. Pepper is also a big Democratic contributor, including $800 to Obama’s 2008
presidential run and another $250 to John Kerry’s presidential campaign in 2004. Even while
employed at the Justice Department, she continues to serve on the Board of Dire: [32] of the
Maryland Legal Aid Bureau. Earlier in her career, she worked as a staff attorney at the Bazelon Center
for Mental Health Law, which advocates on behalf of the mentally disabled but also dabbles in politics
to support leftist fringe judicial nominees like Gt in Liy [33] {who was eventually filibustered
because he was so radical) and to oppose conservative nominees such as $Samue! Aiito [34] and John
R, [35],

crts

There you have it. Eleven more career attorneys, each and every one of whom is an undeniable
liberal.

As the authors of this series have noted repeatedly, there is nothing wrong with hiring liberals to work
in the Division. But the numbers betray what’s really happening.

We have so far covered the 87 career attorneys who have been hired into seven of the Division‘s
sections. Here is a scoring update:

Leftist lawyers hired: 87.

Moderate, non-ideological, or conservative lawyers hired: 0.

How is this allowed to happen? Why, given the obsession with the hiring practices during the Bush
administration, is there so far little concern being expressed on Capitol Hill? One can understand why
the DOJ Office of Professional Responsibility would do nothing. That office is headed by, and filled
with, attorneys expert in ensuring no criticism befalls Eric Holder.

But what about DOJ’s inspector general? Perhaps that office will eventually be true to its jurisdictional
mandate. Only time will tell.

man who ordered the dismissal of New Black Panther voter intimidation case. Rosenbaum, it was
revealed in a DOJ report, even wanted to dismiss the case against club-wielding Panther King Samir
Shabazz, but was overruled by his superiors. Sources with direct knowledge of supervising
Rosenbaum during the Bush administration describe a petty bureaucrat obsessed with hiring left-wing
attorneys to advance an agenda. According to these DOJ sources, Rosenbaum “repeatedly sought
approval to hire some of the most activist left-wing ideologues for career attorney slots in the Housing
Section, only to be rebuffed by the political leadership. Yet when candidates with even a hint of
conservatism were proposed, he threw a fit like a child whose prized toy was taken away from him.
The irony was lost on no one. Eventually, a compromise was always worked out.”

Steve Rosenbaum has his toys back, and America should be very concerned.

Article printed from PJ Media: http://pjmedia.com
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Chairman Franks, Ranking Member Nadler, and members of the Subcommittee: thank
you for the opportunity to submit this testimony on the importance of the right to vote for the
Latino community and the nation.

‘We submit this testimony to express in the Congressional Record our concern about
restrictive voting legislation being increasingly introduced and enacted by state legislatures.
These measures erect unnecessary and unfair obstacles for qualified voters, and as implemented,
have a significantly detrimental impact on the Latino vote. 2011 saw an unprecedented number
of new restrictions placed on voting and voter registration at the state level. According to the
Brennan Center for Justice at NYU School of Law, these new laws could negatively affect as
many as five million eligible voters as they attempt to take part in 2012 elections’, and a
disproportionate number will be Latino. We ask Congress and this Subcommittee to be vigilant
in examining the consequences of new state voting legislation, and to urge the Department of
Justice to vigorously carry out its voting rights enforcement mission.

The National Association of Latino Elected and Appointed Officials (NALEO)
Educational Fund is a non-profit, non-partisan organization that facilitates full Latino
participation in the American political process, from citizenship to public service. OQur
constituency includes the more than 6,000 Latino elected and appointed officials nationwide.
We fulfill our mission through programs that promote the civic integration of Latino immigrants
into American society, provide technical assistance and skills development to the nation's Latino
elected and appointed officials, and conduct research on issues relating to Latino political
engagement and impact.

For several decades, the NALEO Educational Fund has been at the forefront of efforts to
ensure that all of America’s citizens become fully engaged in the democratic process, including
the Latino community, which is the second-largest population group in the nation. Since 2000,
nearly six million Latinos have become eligible to vote?> About 9.7 million Latinos voted in the

2008 Presidential election’, and according to our projections, a record 12.2 million are expected

! Wendy R. Weiser and Lawrence Norden, Brennan Center for Justice, Foting Law Changes in 2012 1 (Oct. 2011),
available ar http://www brennancenter.org/content/resonrce/voting law_changes in 2012 [hereinafter 2012 Voting
Law Changes].

* Mark ITugo Lopez and Paul Taylor, Pew [Tispanic Center, The 2010 Congressional Reapportionment and Latinos
Sec. I (Jan. 2011), available at hitp:/fwww. pewhispanic.ore/2011/01/05/the-2010-congressional-reapportionment-
and-latinos/ [hereinafter “Pew Congressional Reapportionment™].

3 Thom File and Sarah Crissev, U.S. Census Bureau, P20-562: Voting and Registration in the November 2008
Elecrion 4, Table 2 (May 2010), available ar hitp://wwiv.census. gov/prod/201 Opubs/p20-562.pdt.
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to go to the polls this November.® In three states — California, New Mexico, and Texas — at least
one in five voters will be Latino, with the Latino share of the electorate reaching 35% in New
Mexico.” Latino youth and newly naturalized citizens add about 600,000 new people to the pool
of eligible voters each year.® The Latino population will continue to gain steadily in size and
political importance in the coming decades. By 2050, the Census Bureau estimates that nearly
one in three U.S. residents will be Latino.”

Because it is so critical that our nation’s growing Latino population have an active
presence in our democratic process, our organization’s work on voting and elections has
incorporated a broad range of policy development and voter engagement efforts. The NALEO
Educational Fund has extensive experience informing Latino voters of the importance of
electoral participation through our outreach campaigns; mobilizing eligible Latinos to register
and vote; and partnering with elections officials, the media, and community-based organizations
to build integrated national and local Latino voter engagement programs. Since 2001, we have
maintained a national bilingual voter information and protection hotline, /-888-F'F-Y-VO1TA (Go
and Vote), and a comprehensive bilingual voter information website through which 25,000
individuals registered to vote in 2008 alone. Qur non-partisan get-out-the-vote (GOTV) efforts
have reached hundreds of thousands of infrequent and overlooked Latino voters, set new
standards for campaign strategy and program evaluation, and reframed the dialogue around the
engagement of low-propensity voters. In addition, our community-based initiatives have
included voter forums in cities with significant and diverse Latino populations, voter registration
and education activities at community events, and historic mass-media campaigns with
programming across multiple national and local platforms. Combined, these activities have
reached millions of Latino potential voters. In 2012, our organization will expand upon these
efforts and launch other innovative programs as part of an unprecedented voter engagement
program to provide vital information on all aspects of the electoral process from voter

registration, to voter rights, to finding one’s polling place on Election Day.

* NALEO Educational Fund projection: for background see The 2012 Latino Vote, at
http://www.naleo.org/latinovote hrml.

*Id

“ Pew Congressional Reapportionment, supra note 2, at Sec. 1.

" U.S. Census Bureau, National Population Projections Table 4 (2008), available ar
http://www.census. gov/population/www/projections/summarytables.html.
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It is in the nation’s best interest to fully engage our nation’s growing Latino electorate in
order to ensure the sustained strength of our participatory democracy. However, new voting and
registration restrictions are having a particularly detrimental impact on Latinos for several
reasons. States that have the most rapidly growing and the most numerous Latino populations
are among those which are adopting the most restrictive measures. Two of the states currently
experiencing the fastest Latino population growth, and two of the top three states with the largest
Latino populace®, are among the nine Southern states that have been among the most aggressive
in considering measures that impose barriers to voting.” South Carolina and Alabama, which

both enacted new voter 1D requirements in 2011'

, experienced the most rapid growth in their
Latino populations among all states from 2000 to 2010". Texas, which also adopted a strict
voter ID law in 2011", has the second-largest Latino population of any state’. Florida’s Latino
population is the third-largest' and its electorate is detrimentally affected by new restrictions on
early voting periods and third-party voter registration".

In addition, new voting limitations impose requirements that Latinos are among the least
likely of all potential voters to be able to meet. These new laws also target voting and
registration opportunities that are in strong use in the Latino community. Many states have
adopted mandates that voters show documents that confirm their identity at the polls. Latinos are
less likely to have the documents required by such laws than most of their peers. Some states
have moved to limit and eliminate early voting periods, which are particularly popular with
Latino voters. Registering to vote has also become more difficult in many jurisdictions, in ways
that have a particularly harsh impact on the Latino electorate. States have made it more difficult

for third-party organizations to conduct registration drives, which in the past have attracted more

¥ Atleast parts of cach of these Tour states are subjeet Lo Seetion 5 of the Voling Rights Act (VRA), which mandates
extra scrutiny of any state law changes in voting policy and procedure due to histories of discrimination surrounding
elections.
? Jessica A. Gonzdlers, CITCT White Paper: New State Voting Laws: A Barrier to the Latino Vote? 3 (April 2012),
available at hp:/fwww shetorg/fellowships/age/201 2-law-gradusgic-summi

19 kg, National Conference of State Legislaturcs, Voter Identification Requivements: 2003 2011 Legislative
Action (April 12, 2012), avaitable at bitlp://www neslorgegislatures-cloctions/elections/voter-id. uspx | hereinaller
NCSL Voter 1D Overview|.

' Sharon R. Ennis, Merarys Rios-Vargas, Nora G. Albert, U.S. Census Bureau, The Hispanic Population:
2010 7-8 May 2011), available at http://www.census. gov/prod/ecen?0 L 0/briefs/c2010br-04 pdf.

"2 £.g., NCSL Voter ID Overview, supra note 10.

B .. NALEO Educational Fund, 2070 Census Profiles: United States 3 (March 2011), available at
1h}‘!b://'“.‘*x\'*\v.naleo.org/do\mloads,:US Cenzsus_2010_Profile_fin03-11 pdf.

Id

"% Florida ITouse Bill 1355, Ch. 2011-40 Laws of Florida (2011).
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Latino registrants relative to their share of the voting-age population than registrants of other
races and ethnicities. Five states require would-be registrants to show documentary proof of
citizenship, which Latino U.S. citizens lack in disproportionate numbers. These troubling trends,
which we will describe in more detail below, demonstrate the importance of vigorous

Congressional oversight and the Department of Justice’s defense of the right to vote.

Barriers to Votin
Voter ID Mandates

The most common type of restrictive voting legislation advanced in 2011 and 2012 has
been bills that require prospective voters to show government-issued photo ID at polls.'® States
that have adopted these measures, including Texas and South Carolina, require almost all voters
to present one of a short list of government-issued photo IDs containing an expiration date.”
But about 11% of all Americans currently lack state-issued photo IDs, and an even higher
percentage — 16% — of Latinos do not have qualifying D."® The more statistics that emerge, the
more evidence we see that Latinos will be disproportionately stopped from voting by restrictive
ID requirements; the Department of Justice recently denied preclearance to Texas’s ID law on
the strength of findings including that Texas Latinos were between 46.5% and 120% more likely
than their counterparts to lack the necessary 1D to vote."”

There is abundant additional evidence that Latinos nationwide disproportionately lack
state-issued 1D. Research by the Brennan Center, for example, has shown that citizens who are
less wealthy and younger than the overall population tend to be at greatest risk of lacking access

to current, accurate government ID.%° According to data from the 2010 Census and the

'“In 2011 alone, 34 states introduced a variation of photo ID legislation that would have newly required ID or
strengthened an existing ID requirement in order to vote. Light states passed new ID requirements, and in another
five, legislatures passed 1D bills that were vetoed by governors. E.g., NCSI. Voler TD Overview, supra nole 10.
Momentum continues during 2012 sessions: 32 states have considered or are considering voter 1D legislation this
year. National Conlerence ol State Legislatures, Voter 11: 2012 Legislation (April 19, 2012), available at
http://www.nesl.org/legislatures-cleetions/clections/voter-id-2012-legislation.aspx.

7 E.g., TEX. CODE ANN. § 63.0101 (West 2012). S.C. CODE ANN. § 7-13-710 (Law. Co-op. 2012).

'8 Brennan Center for Justice, Citizens Without Proof- A Survey of Americans’ Possession of Documentary Proof of
Citizenship and Photo Identification 3 (Nov. 2006), available at hitp://swwiw brennancenter.org/page/-

/d/downdoad file 39242 pdf [hereinafter Without Proof].

Y Letter from Thomas [, Perez, Assistant Attorney General for Civil Rights, to Keith Ingram, Director of Clections,
Office of the Texas Secretary of State 3 (March 12, 2012), available at

http:/Awww justice. gov/crt/about/vat/see5/pdts] 031212 pdf [hereinafter Perez Letter - Texas].

¥ Without Proof, supra note 18, at 3.
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American Community Survey, Latinos are younger”' and have lower income levels on average
than other Americans®. Thus, they are among the demographic groups most likely to not
possess the ID required for voting.

For Latinos without valid voter ID, obtaining identification poses another prospective
barrier to the ballot box. Securing a new ID is not free or even possible at all for a number of
voters in general, or for many Latino voters in particular. Even where states have taken steps to
make free voting IDs available, citizens must present underlying documentation in order to
obtain these IDs. This often includes documents that cost money, such as copies of birth and
naturalization certificates, passports, and social security cards.”® Even if prospective voters have
the resources necessary to buy copies of documents that prove their eligibility for voter ID, they
may be unable to obtain them. Many older Latino voters born at home, for example, did not
have their births registered with states?*, and cannot satisfy requirements to obtain birth
certificate alternatives™. Voters who are able to surmount all of these obstacles still encounter
potentially prohibitive logistical challenges. In Texas, Latinos are about one third of the citizen
voting-age population (CVAP), but more than 60% of all voting age citizens who live more than
20 miles from an TD-issuing state office.”®

Moreover, restrictive voter ID laws are simply unnecessary because they do not address
the extremely infrequent incidents of voting fraud that they are purportedly designed to combat.

Checking IDs at polling places prevents only one potential misdeed — impersonating another

*U.S. Census Bureau, The Hispanic Population in the United States: 2010 Detailed Tables Table | (Tune 2011),
availuble at http://www.census. gov/population/www/socdemo/hispanic/cps2010.htnl.

*U.S. Census Bureaw, The 2012 Swaistical Abstract: Table 697, Money Income of Families-Median Income by
Race and Hispanic Origin in Current and Constant (2009) Dollars: 1990 10 2009 (Sept. 2011), available at
http://www.census. gov/conpendia/statab/cats/income_expenditures_poverty_wealth hunl.

= For example, a certificd copy of a Texas birth certificate costs $22, exclusive of mailing costs. Texas Department
ol State Health Serviees, (,emﬁed Copy of a Birth Certificate (Nov. 16, 2011), available at

http:/fwww. dshs state.tx us/va/requroc/certified_copy.shtm. Adult passports and passport cards cost from $30 to
$165. U.S. Department of State, Passport Fees (Teb. 14, 2011), available at

hitp:/Aravel state. gov/passporti s_R37.html. Fees (or such documents are generally never waivable.

' See, e.g.. Robert 1. Grove, Studies in the Completeness of Birth Registration; Part 1, Completeness of Birth
Registration in the United States, December 1. 1939, ro March 31, 1940, 17 Vilal Statistics Speeial Reports 224
(April 20, 1943); Alice Hetrel, 1).8. Department of Health and Human Service Vital Statistics System Major
Activities and Developments, 1950-95 59 (1997). available at hup./fwww.cde gov/nchs/data/mise/msvss. pdf
(documenting that states with large Spanish-speaking and Native American populations were many of the last
Jmhdlctlons to enter the Census Bureau’s birth registration area).

* Arizona, for example, requires an applicant for a delayed birth certificate to submit an affidavit completed by a
person with personal knowledge of the applicant s birth, who was at least ten years old at the time of the birth.
Arizona Administrative Code § R9-19-207.

% Sundeep Iver, Brennan Center for Justice, Unfair Disparities in Voter ID (Sept. 13, 2011), available ar
http://www.brennancenter.org/blog/archives/the _accessibility_of texas dlo_locations/.
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registered voter. This behavior is so rare, however, that Americans are more likely to be struck
by lightning than to have their votes stolen by imposters pretending to be someone else.”” Tough
anti-fraud laws already impose serious penalties®® that effectively deter voter impersonation,
which is, after all, an inefficient way to try to manipulate an election, garnering at most one
additional vote for each act. Thus, restrictive voter ID requirements severely weaken our

democracy without conferring any benefit to the jurisdictions that impose them.

Limited Farly Voling

Early voting periods have expanded dramatically in many states over the past decade, and
grown exponentially in popularity with a busy electorate in need of flexibility. By 2010, solid
majorities of states were offering voters the options of no-fault absentee voting by mail and early
in-person voting.” In 2004, 22.5% of ballots were cast before Election Day™’, and just four
years later in 2008, 37% of all votes were cast early or by mail’’. Latinos in particular have
made increasing use of early voting periods, as 26.2% of Latinos voted early in 2010 compared
t0 20.9% in 2006.%

Increased access to early voting facilitates successful administration of elections, and the
full enfranchisement of voters who might otherwise fall prey to issues such as schedules that
prevent voting in person, long lines at polling places, and other potential barriers. Expanded
options for voters ease the pressures on elections administrators that stem from managing the
rush of voters who go to the polls on Election Day. Early voters also benefit from additional
time to resolve issues that can prevent citizens from casting votes if first discovered on Election

Day, such as those related to compliance with ID requirements and accuracy of registration data.

¥ E.g., Voling Rights Tnstitutc, A Reversal in Progress: Restricting Voting Rights for Flectoral Gain 19 (Nov.
2011), available at hitp:/www.democrats otgipd vri/Reversal_in_ Progress/.

* Voter impersonation in a federal election is punishable by five years in prison and a $10,000 fine. 18 U.S.C. §
19731(c).

¥ Iim E. Teighley and Jonathan Nagler, Pew Cenler on the States, The Effects of Non-Precinct Voting Reforms

on Turnout, 1972-2008 22, Table 1 (2009), avaitable at

htip/www poweenteronthestates.or/uploadediilesiwwwpeweenteronthestatesorg/dnitatives/M VWAL cighley Nagl
er.pdf?u=8970; National Conlerence ol State Legislatures, Absentee and Farly Voting (July 22, 2011), available at
httpu/wwav.nesl.org/detaul aspx?tabid=106604.

' Dr. Michael McDonald, United States Elections Project, 2008 Early Voring Statistics: 2004 % Early (4ss. Press)
(Nov. 4, 2008), available at http://elections.gmu.eduw/early_vote_2008 html.

' R. Michael Alvarez, Stephen Ansolabehere, Adam Berinsky, Gabriel Lenz, Charles Stewart ITI, Thad ITall, 2008
Survey of the Performance of American Elections 12 (2009), available at

http:/faww vote.caltech edu/diupal/files/report/Tinal % 20report200902 18 pdf.

> Mark ITugo Lopez, The Latino Eleciorate in 2010: More Voters, More Non-Vorers 9 (April 2011), available at
htip/www.pewhispanic.org/files/repoits/14 1 .pdf
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During the 2011 legislative session, however, a number of states sought to cut back on
early voting periods. Florida was one of the states to pass such legislation. In 2008, over
2.6 million votes were cast in Florida before Election Day, constituting more than one third of all
votes in the state.** Of particular importance was the option of voting on the Sunday proceeding
Election Day; in numerous congregations around the state on that day, religious and spiritual
leaders urged members to go to the polls. As a result, 24% of those who voted on the Sunday
before the election in 2008 were Latino, and among the state’s early voters, Latinos were more
likely to vote on that Sunday than other population groups.® Florida eliminated early voting on
the Sunday before Election Day in 2012, however, which will disproportionately hinder voting
by Latinos who found the Sunday voting option particularly attractive, or who voted because of
the encouragement of a spiritual leader and the availability of Sunday voting.

Early voting periods were also reduced by legislation newly adopted in 2011 in Ohio,
Georgia, Tennessee, and West Virgjnia.“ Each of these states saw recent growth in both Latino
population and percentage of all voters taking advantage of early voting?” As early voting
opportunities decline, their reduction will impede the participation of these states’ growing

Latino electorates.

i‘z Tlorida House Bill 1355, Ch. 2011-40 Laws of I'lorida (2011).

3 See Florida Division of Clections, County Absentee and Tarly Voting Reports, available at

hitps:/doe dos.state fLus/Beracountvballotreports/T VR SAvailableliles. aspx; Florida Division of Clections, Clection
Results: November 4, 2008 General Llection, available at

b delection.doastate. (L us/clectionsfiesultsarehive/Index asp BlochionDate= 1 1/4/2008.

3 New State Voting Laws II: Protecting the Right to Vote in the Sunshine State: Ilearing Before the Subcomm. On
the Constitution, Civil Rights and Human Rights of the Senate Comm. on the Judiciary, 112 Cong. 8-10 (2012)
{testimony of Prof. Michael C. Herron and Prof. Daniel A. Smith), evailable at

hitp://www judiciary .scnate. gov/hearings/lestimony.c[m?id =1 4c¢6¢2889a80b6bS3bead4ed | lee3b0&wit_id=[14cte
2889180b6b53be6d4ed 1 1¢e3b0-0-9.

2012 Voling Law Changes, supra nole 1, at 30.

" Dr. Michacl McDonald, 2070 Farly Voting (Nov. 2, 2010), available at

hitp:/felections gmuedw/early_vote 2010.html (calculating that the percentage of voters casting early votes rose
between 2006 and 2008 in each state: in Ohio, from 15.4% to 25.2%: in Georgia, from 18% to 53.1%; in Tennessee,
from 47.4% to 59.2%: and in West Virginia, from 13.6% to 23.7%). At the same time, the Latino share of each
state’s population was increasing. Latinos were 1.9% of Ohioans in 2000, and 3.1% by 2010; 5.3% of Georgians in
2000 and 8.8% in 2010; 2.2% of Tennessee residents in 2000 and 4.6% by 2010; and 1.2% of West Virginians in
2010, up from .7% in 2000, based on U.S. Census Bureau data (at State and County QuickIFacts, available at
hitp:Yquickfacts.census. gov/aid/index himl, and American FactFinder, available ar

bt ffacfinder? census. goviaces/nav/ist/pages/searchresulis. xhiml?refresh=1).
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Barriers to Registration
Restrictions on Third-Party Registration Drives

Some states’ legislators have, unfortunately, gone beyond simply making it more difficult
to vote: recent changes in the law have also complicated the preliminary step of registering to
vote for millions of Americans, especially Latinos. In recent years, Latinos have been among the
groups of voters most likely to become registered through the efforts of a third-party
organization. For example, in the 2010 election cycle, Latinos registered to vote were nearly
twice as likely as white non-Hispanics to have completed forms at a registration drive. >
Community registration drives diminish the hurdle posed by voter registration requirements, and
in so doing, can be expected to have a positive effect on voter participation *

Without compelling justification, states including Florida and Texas have recently
imposed new restrictions on organizations and individuals seeking to facilitate the registration
process.”’ These restrictions are projected to detract from otherwise-expected growth of the
Latino electorate in states with sizable Latino populations. In Florida in 2010, 15.5% of new
Latino registrants, compared to 8.6% of white voters, completed registrations with the assistance
of a volunteer registrar.*’ Tn 2011, however, Florida instituted punitive measures against
volunteers who fail to return registration forms to the state within 48 hours. An analysis by the
New York Times found that after this law took effect, 81,471 fewer Floridians registered through
voter registration drives than did during an equivalent period prior to the 2008 election.** Itis

likely that this shift has particularly affected Latino Floridians: registrations have fallen a

®U.S. Census Burean, Voring and Registration in the Election of November 2010 — Detailed Tables, Method of
Registration by Selected Characteristics Table 12, available at

http://www brennancenier.org/blog/archives/why _arent_voelers tegistering/ (noting that added restrictions on third-

parly voler registration are associaled with a smaller clectorate and diminished voter turnout).

“02012 Voting Law Changes, supra note 1, at 21.

! Brennan Center for Justice, New State Voting Laws II: Protecting the Right to Vote in the Sunshine State -
Statement for the Record (Jan. 27, 2012), available at

hitp/wvwaw brennancenter org/content/resource/new_state_voting laws i_protecting the right to vote in_the sun
shine_state/ (citing the Census Bureau’s Current Population Survey, Nov. 2010).

2 Michael Cooper and Jo Craven McGinty, [lorida’s New Election Law Blunts Voter Drives, NY. TIMES at Al,
March 28, 2012, available at higy/fwww . nvtimes.com/201 2/03/2 8ug/resrrictions-on-voter-registration-in-florida-
have-groups-opting-out. htol
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disproportionate 39%, for example, in Miami-Dade County™, which has a population that is 65%

Latino™,

Proof of Citizenship Requirements

Laws requiring voters to show proof of citizenship at registration are yet another
impediment to voting with an unfair impact on the Latino electorate. For instance, Arizona,
which has a CVAP that is nearly 20% Latino®, adopted a proof of citizenship requirement in
2004 which served as a model to four other states that have since followed in its footsteps.
Evidence submitted in the course of litigation over this law showed that more than 31,550
Arizona voter registration applications were rejected for lack of proof of citizenship between
January 2005 and fall 2007. Though 90% of those submitting rejected applications listed the
United States as their place of birth, only about one third of these individuals were ultimately
successful in registering.*’ Since they were largely native-born citizens, most or all of the
remaining 20,000 voters did not fail to register because they were ineligible — instead, they
simply lacked the time and resources to fulfill the proof of citizenship requirement, or were
unable to obtain sufficient proof of nationality. Calls to our bilingual election assistance hotline,
1-888-VE-Y-VOTA, and other inquiries received by our voter assistance teams have confirmed
that Latino voters experience significant difficulties with restrictive registration schemes like
Arizona’s.

On April 17, 2012, the en banc 9™ Circuit Court of Appeals ruled that Arizona’s proof of
citizenship requirement violates the National Voter Registration Act as the state law has been
applied to election officials’ acceptance of standard federal voter registration forms.*® The
decision is a positive first step towards the rejection of unnecessary and discriminatory

citizenship confirmation procedures, but is controlling only in the nine Western states over which

A3 Id.

"M U.S. Census Burcauw, State & County QuickFacts: Miami-Dade County, Flovida (Jan. 31, 2012), available at
hittpy//quickiacts.census. gov/gid/states/12/12086.hunl.

P US. Census Bureaw, Voring Age Population By Citizenship and Race: 2006-2010 American Community Survey 3
vear estimates, State Table, available ar

hitp://www. census.gov/rdo/data/voting_age_population byv_citizenship_and_race cvaphtml

“© ARIZ. REV. STAT. §§ 16-152(A)(23), 16-166 (201 1).

¥ Gonzalez Plaintiffs’ Proposed Findings of Fact No. 603, Gonzalez v. Arizona, No. CV 06-1268-PHX-ROS (D.
Ariz., May 9. 2006).

*® Gonzalez et al. v. Arizona et al., No. 08-17094, slip op. at 4121 (9™ Cir. April 17, 2012).
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the 9" Circuit has Jjurisdiction, and does not affect the legal ability of states to require proof of
citizenship to accompany state-created registration forms.

At present, surviving proof of citizenship mandates disproportionately impair the ability
of eligible Latinos to register to vote. As is true with respect to possession of government-issued
photo IDs, lower-income Americans are less likely to have access to valid proof of their
citizenship, which cannot be obtained for free: copies of citizenship documents such as birth
certificates, passports, and naturalization certificates carry costs ranging from $20% to $600™.
Citizens with annual income of less than $25,000 are twice as likely not to have citizenship
documentation®', and 32% of Latino households earn less than $25,000, compared to 22% of
white households™. Thus, these laws continue to place obstacles in the path of would-be voters
that have a significantly detrimental effect on the Latino community.

Restrictions on registration do more to dissuade potential voters than to safeguard the
integrity of elections. Concerted efforts over the past decade by the Department of Justice™ and
by Secretaries of State in Colorado and New Mexico™ have failed to find proof of anything more
than a small handful of cases of noncitizens voting, numbers which simply do not compare to the
scale of the disenfranchisement observed in Arizona, where multiple elections have been held

since a proof of citizenship mandate was instituted.

* A copy of a birth certificate from Maricopa County, Arizona, for example, costs $20. Arizona Department of
Health Services, Office of Vital Records: Maricopa County Fee Schedule (July 1, 2011), available at

http/www, azdhis . gov/vitalred Maricopa_fee schedule htw

* An application to 17.8. Cilizenship and Tmmigration Scrvices for a Certificate of Citizenship costs $600. 1.8,
Citizenship and [mmigration Services, Department ol Homeland Sceurity, N-600 Application for Certificate of
Citizenship (Teb. 29, 2012), available at

http /A, psels. gov/portal/site/uscis/menuitent. Safobb9S O 193560616 1 41 7654 3f6d1a/?venextoid=a236¢a¢09aa5d0
10V VCM 0000048 3dGal RCRD&vanexichannel=dbi29¢7755ch9010Ven VEM I 000045 3d6a I RCRD.

I Without Prool, supranole 18, at 2.

.S, Census Burcaw, Curvent Population Survey: 2010 Household Income 'dble HINC-01 — While alone, Not
Hispanic and Hispanic (any race) (Scpl. 13, 2011), available ar

https /v census. govibhes/www/cpstables/ 032201 H/hhine/mewO 1 000 htm.

* E.g., Eric Lipton and Ian Urbina, In 5-Fear Effort, Scant Evidence of Voter Fraud, N.Y. TIMES at A1, April 12,
2007, available at hitp:/iwww.nvtimes.com/2007/04/12/washington/] 2fraud htmi?pagewanted=all.

 E.g., Katie O"Connor and Jon Sherman, Lions and Tigers and Fraud, Oh My! Secretary of State Kris Kobach Is at
It Again (June 14, 2011), available ar bttp /fwwow huffinptonpost. convkatie-ocopuor/lions-and-tigers-aud-

fran b 876836 html; Keesha Gaskins, Smoke and Mirrovs: Alleged Non-Citizen Voting in NM and CO (April 1,
2011), available at hutp://www.brennancenter.org/blog/archives/smoke and mirrors alleged non-

citizen voting in new_mexico and colorado/.
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The Department of Justice’s Work On Ensuring the Right to Vote

As the second-largest population group in the United States, and one of the fastest-
growing, Latinos are the future of American democracy. Our strong political participation is
central to the long-term success and prosperity of the nation. The threat posed by new state
restrictions on voting rights illustrates the importance of the Department of Justice’s intervention
to protect racial and ethnic equity in elections.

Since 1965, the Voting Rights Act (VRA) has stood as a strong statement of our national
commitment to ensuring broad and nondiscriminatory access to the ballot box. The VRA invests
the Department of Justice with special protective responsibility, giving it a unique role in
assessing voting changes in jurisdictions with a history of discrimination, as well as powers to
investigate and bring suit to safeguard the ability of racial, ethnic, and language minorities to
participate meaningfully in elections.

The Department has done an admirable job of fulfilling this mandate as states have
pursued measures that impede the full civic participation of Latinos and other Americans. The
NALEO Educational Fund applauds, in particular, the Department’s recent efforts under its
Section 5 authority to preserve the Latino vote in Texas and Florida. 2010 Census results
showed an increase in Texas’ population — 65% of it attributable to growth of the Latino
community” — which helped the state gain four Congressional seats. A new district map
proposed by the Texas legislature, however, would have failed to create even one new seat with a

majority Latino constituency.>®

The Department of Justice’s intervention ensured that this
proposed map was not implemented without further consideration of its impact on the Latino
electorate’”; ultimately, a compromise interim map was approved by a Texas court that will

create two new majority-Latino districts®®.

1S, Census Burcaw, 2010 Texas Population Tables (Feb. 17, 2011), available at

hp:Zwww2e s.gov/eensus 2010/ -Redistricting File--PL94-171/; see afso NALEQO Educational Fund, 2070
Census Profifes: Texas 1 (Feb. 2011), available at

hiip:www nalco.org/dovaloads/ U X Census 2010 Profile fin 02-11.npdl

B R g., Press Release, Mexican American Legal Defense and Educational Fund, Texas Latino Redistricting Task
Force Blasts Legislative Proposal tor Congressional Map (May 31, 2011), available at

hitp:/iwww. maldet org/news/releases/ix_redistrict/.

¥ See generally Defendants’ Answer, Texas v. United States, No. 1:11-cv-1303 (RMC-TBG-BAIT) (D. D.C. Sept.
19, 2011).

¥ [£.g., Press Release, Mexican American Legal Defense and Educational Fund, Latino Leaders Welcome Gains for
Latino Voters in New Texas Redistricting Maps (March 1, 2012), available at

http//www.maldef org/news/releases/gains voters new v redistricting/.
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The Department of Justice was also instrumental in halting implementation of Texas’s
new photo ID law. The Department’s careful study led to its determination that the state had not
proven that the requirement would not abridge the right to vote of a disproportionate number of
Latino Texans.” This decision, along with the agency’s refusal to preclear South Carolina’s
similar voter ID law out of concern for its likely retrogressive impact on the African American
vote in that state®, have precipitated the closer examination of the impact of TD mandates that
was needed as such laws have begun to be implemented, and hard evidence has emerged of their
discriminatory effect.

In Florida as well, the Department of Justice is acting to ensure full investigation of the
consequences of changes to voter registration procedures, early voting periods, and other voting
practices for historically excluded groups. The agency has registered its opposition to a
requested federal court approval of these changes®!, which target registration and voting
opportunities used most heavily by Florida’s Latino and African American voters.

The Department of Justice has been dedicated and consistent in its enforcement of the
VRA’s language assistance requirements. The ability of millions of Americans who are not yet
fully proficient in English to vote knowledgeably rests upon faithful implementation and strong
oversight of Section 203 of the VRA — in fact, there are now 19.2 million citizens of voting age,
according to the Department of Justice, who are members of language minority communities and
live in jurisdictions subject to Section 203.%>

Unfortunately, experience has proven repeatedly that there continues to be a need for the
Department of Justice to verify compliance with language assistance requirements. The
agency’s efforts in recent years have helped remedy failures to provide language assistance in
several jurisdictions with significant Latino U.S. citizen populations that are not yet fully
proficient in English, such as Cuyahoga County, OH; Alameda County, CA; and Colfax County,

NE®, where Latinos have gone from being 26% to 41% of the population in the past ten years®*.

* Pere Letter — Texas, supranole 19, al 2.

% ILetter [rom Thomas H. Perey, Assistant Alorney General [or Civil Rights, to C. Havird Jones, Jr., Hsq., Assistant
Deputy Attorney (General, State of South Carolina 2 (Dec. 23, 2011), available at

hitp//www, justice. gov/ert/about/votisee S/pdfs/ 12231 L pdf.

“ Joint Status Report at 14, Florida v. United States, No. 1:11-cv-1428-CKK-MG-ESII (D. D.C. March 2, 2012).
® THOMAS E. PEREZ, ADDRESS TO RUTGERS LAW VOTING SYMPOSIUM (April 13. 2012), available ar

http://www justice. pov/crt/opa/pr/speeches/20 1 2/crt-speech-1204 13 | htin! [hereinafter Perez Speech].

“ Voting Section, Department of Justice, Cases Raising Claims Under the Language Mivority Provisions of the
Voting Rights Act, available ar htip/fwww justice. gcov/ert/about/votlitigation/caselist. php.

™ Perez Speech, supra note 62.
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The Department of Justice does critical work both behind the scenes and in the public eye
to ensure that elections policies do not impede the full participation of Latinos and other
historically underrepresented groups in American democracy. Much of the agency’s work
results in expeditious, quiet resolutions of problematic practices that its investigations bring to
the attention of responsive local and state officials.*” The Department also encourages proactive
and thoughtful law- and policy-making by expressing a strong public commitment to vigorous
protection of the right to vote. High-profile speeches by Attorney General Eric Holder and
Assistant Attorney General for Civil Rights Thomas Perez®® have made clear that the agency
prioritizes its mandate under the VRA to preserve our equality and democracy.

The NALEO Educational Fund concurs with Attorney General Holder’s sentiment, that
“we need election systems...that are more, not less, accessible to the citizens of this country.”®’
This is all the more true because systems that diminish access to the ballot box have proven to
have the greatest effect on the Latino electorate and other groups that have been targets in the
past of racially- and ethnically-discriminatory laws. We continue to need oversight to ensure
that elections reflect our national commitment to universal suftfrage and fundamental equality. In

this context, the Department of Justice’s voting rights work is timely, essential, and effective.

Conclusion

Chairman Franks and Ranking Member Nadler, the success of the nation-building
experiment undertaken more than 200 years ago by our founding fathers came from its
foundation on the principle that we would be governed democratically through the vote. The
franchise is so central to our national character that it is protected by more amendments to the

Constitution than any other fundamental right.*® At a time when economic recovery and

% The Department publishes guidance to encourage voluntary compliance with the Voting Rights Act, for example.
and [requently resolves cascs with settlements and consent deerees instead of extended litigation. See, e.g., Voling
Section, Department ol Justice, Voting Rights Policy and Guidance, available at

hilp://www justice. cri/about/vot/Policy Guidanice plip: and Recent Activities of the Voting Section, available ar
sv/ertiaboul/vot/whatsnew php.

® E.g., ERIC 1 IOLDER, ADDRESS AT THE L YNDON BAINES JOHNSON LIBRARY & MUSEUM (Dec. 13, 2011), available
ar hutp:/Awww . justice. gov/iso/opa/ag/speeches/201 1ag-speech-111213 hitmil [hereinafter [Tolder Speech]: Perez
Speech, supra note 62.

 Tlolder Speech, supra note 66.

% Amendments that protect the right to vote include (but are not limited to) the 15 prohibiting race- or color-based
discrimination in voting; the 19% extending the franchise to women; the 23" which ensures that District of
Columbia residents have the right to vote for President; the 24™, which bars poll taxes; and the 26™, which gives the
right to vote to 18-20 vear olds.

14
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adaptation to a changing sociopolitical environment necessitate stronger civic participation than
ever, our representatives in government should be doing all that they can to encourage
Americans to vote. In spite of this, the right to vote is under attack throughout the country.

We stand ready to work with this Subcommittee, the Department of Justice, and election
officials throughout the nation to help ensure that our democracy remains vital and responsive to
the voices of all of'its citizens. We urge Congress and this Subcommittee to conduct the
necessary oversight of state efforts to impose barriers to voting, particularly those that
disproportionately burden Latino voters, and to make clear your full support of the Department
of Justice, its voter protection activities, and its crucial efforts to ensure nondiscrimination in
American elections.

1 thank the Chairman, the Ranking Member, and the Subcommittee once again for

providing us with the opportunity to share our views on election administration and protection.
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Chairman Franks, Ranking Member Nadler, and Members of the Subcommittee: I am Wade Henderson,
President & CEO of The Leadership Conference on Civil and Human Rights. Thank you for the opportunity
to submit testimony for the record regarding the Justice Department’s enforecement of voting rights.

The Leadership Conference on Civil and Human Rights is a coalition charged by its diverse membership to
promotc and protect the civil and human rights of all persons in the United States. Founded in 1930 by A.
Philip Randolph, Amold Aronson, and Roy Wilkins, The Leadership Conference works in support of policies
that further the goal of equality under law through legislative advocacy and public education. The Leadership
Conference’s more than 210 national organizations represent persons of color, women, children, organized
labor, persons with disabilities, seniors, the LGBT community, and major religious groups.

The Leadership Conference is committed to building an America that is as good as its ideals — an America
that affords everyone access to quality education, housing, health care, collective bargaining rights in the
workplace, economic opportunity, and financial security. The right to vote is fundamental to the attainment
and preservation of each of these rights. Tt is essential to our democracy — indeed it 1s the language of our
democracy. A healthy and representative government should encourage citizens to participate in it, not
construct barriers to such participation.

The Department of Justice is Working to Protect the Right to Vote

Under the leadership of Attomey General Eric Holder, the Justice Department is committed to enforcement
of the nation’s voting rights laws. The Justice Department is actively enforcing Section 5 of the Voting
Rights Act, which Congress overwhelmingly reauthorized in 2006 with bipartisan support. While restrictive
laws requiring photo ID, reducing carly voting periods, and limiting community-bascd registration arc
spreading across the country, the Department of Justice is committed to reviewing those measures to ensure
they do not violate federal law and do not have a disciminatory impact. The Justice Department used its
cnforcement authority to block South Carolina’s 1D law after the state’s own data showed that minority
voters were 20 percent more likely to lack acceptable government-issued identification.! Similarly, the

! Letter from ''homas E. Perez, Assistant Attorney General, U.S. Dept. of lustice, to C. Llavird Jones, South Carolina
Assistant Deputy Attorney General, Dec. 23, 2011, available at
ffbrennan 3edn.net/394bcf4396he7ebe’ Opmai2ing pdf.
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Department objected to Texas™ voter ID law after data showed that Hispanic voters were anywhere from 46.5
to 120 percent less likely to possess acceptable identification than non-Hispanic voters.”

Voter ID: A Solution in Search of a Problem

Across the country, states have been enacting photo ID and other restrictive measures under the guise of
preventing voter fraud. Voter impersonation fraud—i.e. when voters show up at the polls and pretend to be
someone they are not— is the only kind of voter fraud that voter ID laws might address. However, this kind
of fraud simply does not exist at a significant level anywhere in this country. According to a recent report on
voter fraud by the Brennan Center for Justice, Tt is more likely that an iudividval will be struck by lightuing
than that he will impersonate another voter at the polls.™ A recent analysis of data from all fifty states and
the U.S. Department of Justice conducted by Barnard Professor Lorraine Minnite found that voter
impersonation is exceptionally rare.* Only 24 people were convicted or plead guilty to illegal voting at the
federal level between 2002 and 2005.° On the state level, there were 19 cases of voting by ineligible voters.®
Of thosc, five were prohibited becausc of felony convictions, fourtcen were not citizens, and five voted twice
in the same election.” None of them were attempting to impersonate someone else. Furthermore, voter fraud,
if it existed, is alrcady illegal and punishablc by jail time and fincs.

Photo ID laws threaten, rather than protect, democracy in the United States. In addition to being an
incftective method of combatmg voter fraud. rescarch shows that photo ID and other measurcs limiting
access to the ballot have a disparate impact on certaiu communities. Changes to voting laws would prevent
millions of Americans from executing their right to vote. These laws disproportionately affect African-
American and Latino voters, Native communities, senior citizens, people with disabilities, low-income
citizens, and young voters.® With respect to photo ID requirements, a 2006 survey conducted by the Brennan
Center for Justice found that T1 percent of voting-age American citizens—more than 21 million people—do
not have current, uncxpired government-issucd identification with a photograph.”

Even if states provide “free” voter TD cards, the costs of documents necessary to prove one’s identity poscs
an additioual barrier to voters obtaining the “free™ ID cards. Although the necessary underlying documents
vary from state to state, examples include: birth certificate, proof of residence, passport, Social Security card,
naturalization papcrs, or marriage and divorce records if names have changed. All of these documents cost
money, defeating the purpose of providing “free™ voter 1D cards. Seventeen states plus Puerto Rico and
Guam place voters in a catch-22, where citizens are required to show a photo ID before receiving a copy of
their birth certificate, which thev need to get a photo 1D iu the first place.'” The costs, including the hidden
fees underlying “free” voter ID cards, have raised concerns about whether photo ID laws represent a modem-

? Letter from Thomas E. Perez, Assistant Allorney General, Civil Rights Division, U.S. Dep't. of Justice, to Keilh
Ingram, Director of Hlections, Office of the 'exas Secretary of State, Mar. 12, 2012, available ar

http://brennan 3cdn.net/fe6a21493d7eclaafc_vymob9ldt.pdf.

* Justin Levitt, “I'he Truth About Voler Fraud,” The Brennan Cenler for Justice at New York University School of Law,
4, at httpAwww . ruthaboutitaud. crg/pdl ltutiAbent VoterF raud.pdl

* Advancement Project, “What’s Wrong With This Picture?,” 4,
L’llh)://“ ww. ad vancemeniproiect org/sites/delandt/Gles/publications/Picture 201 D6 20Tow. pdf
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day poll tax. In Weinschenk v. State. the Missouri Supreme Court found that the state’s photo 1D law
unconstitutionally disenfranchised voters due to the costs of obtaining a free voter ID card."

Besides photo ID laws, statcs have passcd other measures that suppress voter participation. Morc than a
dozen states have introduced legislation requiring voters to provide proof of citizenship before registering to
votc. At least sixtcen states have introduccd bills to restrict community-based registration drives and end
popular Election Day and same-day registration drives. States have also introduced laws to reduce their early
voting and absentee voting periods. And several states have erected barriers for citizens with past felony
convictions to regain the franchise. Because of the likelihood that these measures will have a significant
impact on communities of color, people with disabilities, older voters, and students, it is crucial that the
Department of Justice investigate any such changes to ensure that they are implemented in a non-
discriminatory way.

Rather than spending resources on restricting access to the ballot, the Attorney General has sought to ensurc
that the voting booth is open for all ¢ligible voters. He has endorsed votcer registration modcrnization as an
effective and bipartisan solution. Voter registration modernization would increase the accuracy of the voter
rolls at a lower cost and without discnfranchising millions of votcrs.

Conclusion

Protccting the integrity of clections on the federal, state, and local levels is critical to maintaining a healthy
democracy. It is the duty of our policymakers to remove the barriers to participation for all eligible citizens,
not to erect new ones under the guise of fixing a problem that doesn’t actually exist. Removing barriers and
investing in a uniform, simplified process for voting will eliminate unnecessary bureaucratic processes, save
states money, save election officials time, and ensure that eligible citizens have access to the polls.

Requiring photo ID will only serve to exclude many Americans from participating in the important decisions
that affect the entire country. Restrictive voting rights measures limit access to the ballot, particularly among
minoritics, persons with disabilitics, seniors, and young peoplc. 1 encourage the Subcommittee to steer the
conversation away from discussing measures that would limit voter participation and move forward with a
solution to modernize voter registration and clection records. The Justice Department should continue to act
within its jurisdiction to cnforce the Voting Rights Act and other voting rights laws, and prevent states from
implementing measures that would disproportionately disenfranchise voters.

Thank vou for your leadership on this critical issue.

" Weinschenk v. State, 203 S.W.3d 201 (Mo. 2006).
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June 5, 2012
Cleta Mitchell
Partner

Foley & Lardner

3000 K Street NW

Suite 600

Washington, DC 20007-5109

Dear Ms. Mitchell,

The Judiciary Committee’s Subcommittee on the Constitulion held a hearing on Voting
‘Wrongs: Oversight of the Justice Department’s Voting Rights Enforcement” on April 18, 2012,
Tharnk you for your testimony.

Questions for the record have been submitted to the subcommittee within five legislative
days of the hearing and are attached. We would appreciate a full and complete response as they
will be included in the official hearing record.

Please submit your written answers to Sarah Vance al Sarah. Vance@mail house.gov by
June 19, 2012. If you have any further questions or concemns, please contact Dan Huff, Counsel
of the Constitution Subcommittee, at Dan. Huff{@mail house.gov or (202) 225-2825.

Thank you again for your participation in the hearing.

Sing

Trent Fragks
Chairman
Constitution Subcommitiee
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Questions for the Record from Mr, Franks

1. The Democrat-invited witness, Ms. Weiser, claimed that 11% of the population do not
have photo IDs to use for identification at the polls.

a,
b.

C.

d.

®

Plcase cite sources supporting or refuting her claim,

Does the 11% estimate include Americans who are not voting-age?

Whal percentage of the American voling-age population is incarcerated or former
felons and thereforc ineligible to vote anyway?

What percenlage of Americans are medically incapacitated, and therefore unable
to vote?

What other categories of Americans are ineligible or unable to vote?

Could these categories of ineligible / incapacitated voters account for the 11% of
Americans do not have photo TDs?

Does the 11% estimate take into account pcople who make up the 60% of voters
who refuse to vote anyway (those who choose not to participate in federal
elections)?

. Does Ms. Weiser's 11% estimate represent likely voters, or those who would not

be impacted by votcr ID requirements in any event?
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June 19, 2012

WRITER'S DIRECT LINE
202.295.4081
cmitcheli@toley.com EMAIL

Via E-MAiL CLIENT/MATTER NUMBER
999100.0130

The Honorable Lamar Smith
Chairman

House Judiciary Committec

2138 Raybum House Office Building
Washington, DC 20515

Re:  Response to Questions from the Committee
Dear Chairman Smith:

I am in reccipt of the questions from the House Judiciary Committee as a follow-up to
my testimony before the Committee on April 18, 2012.

In responsc to your questions, I definitely challenge the statistics cited by Ms, Weiser
of The Brennan Center in her testimony, in which she stated that eleven percent (11%) of the
population do not have photo identification. The trial judge in the federal district court in Crawford
v. Marion County (citations omitted) concluded that, despite the claims of the plaintiffs in that casc,
that a mere 1% of the population lacked photo identification sufficient to meet the legal requirements
for voting. The trial court further found, which was affirmed by the United States Supreme Court,
that this was an insufficient burden to offsct the public’s interest in voting and election integrity.

Further, I would direct the Committee’s attention to my testimony regarding the
experience of the State of Tennessee in March of this year in which fewer than .023% of the voters
failed to produce photo identification in order to vote in the statewide primary election.

Finally, I am attaching to this letter two studies that turther dispute the claims made in the
Brennan Center’s study regarding the percentage of adult citizens who do not have photo
identification. Thesc two reports include an article by Hans von Spakovsky published in National
Review Online on October 13, 2011, entitled “New Myths on Voter ID” and a study published by
the Heritage Foundation, also co-anthored by Mr. von Spakovsky and Mr. Alex Ingram, entitled
“Without Proof: The Unpersuasive Case Against Voter Identification”. Twould respectfully request
that both of these reports be included in the permanent record of the hearing.

Thank you for the opportunity to participate in the hearing on this important subject. Please
contact me if I may be of further assistance to the Committee.

BOSTON JACKSONVILLE MILWAUKEE SAN DIEGO SILICON VALLEY
BRUSSELS LOS ANGELES NEW YORK SAN D:EGD/DEL MAR TALLAHASS
CRICAGO MADISCN ORLANDC SAN FRANCISCO TAMPA
DETROIT NIAMI SACRAMENTO SHANGHA TOKYO
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sFOLEY

FOLEY & LARDNER LLP

The Honorable Lamar Smith
June 19, 2012
Page 2

Sincerely,

e Verchai

Cleta Mitchell, Esq.

Attachments
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hitp://www nationalreview.com/cormer/279991/new-rmyths-voter-id-hans-von-spakovsky

NATIONAL REVIEW ONLINE www nationalreview com PRINT

The Corner

About | Archive | E-maill | Loglnto Comment

New Myths on Voter ID

By Hans A. von Spakovsky
Posted on October 13, 2011 8:00 AM

Last weekend, both the New York Times and the Washington Post ran commentaries claiming
that voter fraud is a myth. “There is almost no voting fraud in America,” pronounced the Post’s
October 9 editorial. Apparently the liberal commentariat spurns reading readily available case
studies on election fraud, and well-researched books detailing fraud, including John Fund’s
Stealing Elections and Larry Sabato’s Dirty Little Secrets.

The fraud denialists also must have missed the recent news coverage of the double voters in
North Carolina and the fraudster in Tunica County, Miss. — a member of the NAACP’s local
executive committee — who was sentenced in April to five years in prison for voting in the
names of ten voters, including four who were deceased. And the story of the former deputy chief
of staff for Washington mayor Vincent Gray, who was forced to resign after news broke that she
had voted illegally in the District of Columbia even though she was a Maryland resident. Perhaps
they would like a copy of an order from a federal immigration court in Florida on a Cuban
immigrant who came to the U.S. in April 2004 and promptly registered and voted in the
November election.

But the papers go beyond denying even the existence of fraud. They also erroneously claim that
new voter-1D laws and other reforms designed to protect the integrity of the democratic process
are actually intended to suppress the votes of Democrats and minorities.

None of this is true, of course, and the “evidence” presented to support those allegations is
nothing but smoke and mirrors. All claims about vote suppression and supposedly huge numbers
of voters who don’t have TD are based on a dubious study released a week ago by the Brennan
Center, a partisan and unobjective advocacy organization.

The “report” by the Brennan Center, “Voting Law Changes in 2012,” claims that 5 million voters
will be disenfranchised due to the recent “wave” of election laws that have been implemented.

That total is supposedly made up of:

1. 3.2 million voters who will be unable to vote because of voter-ID laws.
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2. 240,000 voters who will be unable to vote because of laws requiring proof of citizenship to
register to vote.

3. 202,000 voters registered in 2008 through voter-registration drives that have now been
made extremely difficult or impossible under new laws.

4. 630,000 voters registered in 2008 through Election Day voter registration where it has now
been repealed.

5. One to two million voters who voted in 2008 on days eliminated under new laws rolling
back the time allowed for early voting prior to election day.

6.  Atleast 100,000 disenfranchised felons who might have regained voting rights by 2012.

‘When deconstructing the total number, almost all of the supposed millions of voters affected are
based on the 1st and 5th bullet points (3.2 million and [ to 2 million), which are fallacious; and
the merits of the rest of the “key” points don’t hold up under close examination.

An analytic reader of the Brennan Center report can’t help but wonder “Where’s the beef?” Most
of the 2011 report is based on an extrapolation of an earlier, even more questionable report
released in 2006. 1 pointed out the numerous problems with that 2006 study in a recent National
Review article:

About the only thing the Left has had to rely on for its hollow claims about photo 1D is a flawed
2006 study — titled “Citizens without Proof” — by the Brennan Center at NYU’s law school
supposedly showing that millions of Americans who are eligible to vote lack photo ID. The
Brennan Center has been vigorous in opposing almost every sensible voter reform, from voter ID
to requiring proof of citizenship when registering to vote. This 2006 study is dubious in its
methodology and especially suspect in its sweeping conclusions. It is based on a survey of only
987 “voting-age American citizens,” although it contains no information on how it was
determined whether a respondent was actually an American citizen entitled to vote, and might
easily have included illegal and legal aliens, felons, and others who are ineligible. The survey
then uses the responses of these 987 individuals to estimate, based on the 2000 Census, the
number of Americans without valid documentation. Although the report says it was weighted to
account for underrepresentation of race, it does not provide the methodology used.

By neglecting to ask whether respondents were actual or likely voters, registered voters, or even
eligible voters, the study ignored the most relevant data: the number of eligible citizens who
would have actually voted but could not because of voter-ID laws. All pollsters know that the
only really accurate polls are of likely voters, not of the voting-age population. Surveys of
registered voters have shown the exact opposite of the Brennan Center study: American
University found that less than one-half of 1 percent of registered voters in Maryland, Indiana,
and Mississippi lacked a government-issued ID. A 2006 survey of more than 36,000 voters found
that only 23 people in the entire sample would be unable to vote because of an TD requirement.

Also, the Brennan Center survey didn’t ask whether people had IDs; it asked whether IDs were
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“readily available.” And the question about citizenship documentation asked whether
respondents had access “in a place where you can quickly find it if you had to show it
tomorrow,” even though elections are not scheduled on such a short-term basis. This was
obviously intended to skew the results. The survey also failed to ask whether respondents had
student IDs, which are acceptable under many state laws, or tribal IDs, which are acceptable in
some states, including Georgia and Arizona. On one question, 14 percent of respondents were so
confused that they said they had both a U.S. birth certificate and naturalization papers.

So there really is nothing behind the claim that 3.2 million voters will supposedly be unable to
vote because of new voter-1D laws. This is especially true because these same types of claims
were made in the federal lawsuits filed against voter-ID laws in Indiana and Georgia. Those
lawsuits were dismissed because the plaintiffs were unable to produce a single individual, much
less “millions” of voters, who would be unable to vote because of the requirement to show a
photo 1D. (Note: All of the states provide a free photo 1D to anyone who can’t afford one). As a
Heritage study found, sharply higher tumout in the 2008 and 2010 elections in Georgia and
Indiana proved that voter ID does not prevent Democrats or minorities from voting. Five years
later, the disastrous results that the Brennan Center has been predicting since 2006 have never
materialized.

Next, the Brennan Center claims that 240,000 voters will be unable to vote because of new laws
in Georgia, Kansas, and Arizona that require proof of citizenship to register to vote. Again, there
is no evidence to support their numbers, which are based on their flawed 2006 study. In
upholding Arizona’s proof of citizenship requirement in 2008, federal district court judge Roslyn
Silver (a Clinton appointee) noted that the plaintifts had “only produced one person . . . who is
unable to register to vote due to” the new requirement and had produced no evidence that “the
persons rejected are in fact eligible to register to vote.”

Georgia recently sued the Holder Justice Department because of its delay and dilatory tactics in
reviewing Georgia’s proof-of-citizenship law under Section 5 of the Voting Rights Act. After the
state filed suit, the Department immediately capitulated and precleared the law without objection
because it was unable to produce a single scintilla of evidence that requiring proof of citizenship
to vote was discriminatory or that any eligible U.S. citizens would be unable to vote.

The Brennan Center claims that 202,000 potential voters will be affected by new rules on voter-
registration drives conducted by third-party organizations like ACORN. They base this number
on voters who registered in 2008 through such drives. But again, there is no proof that voters will
not simply register via one of the many other ways provided under the National Voter
Registration Act or Motor Voter — such as registering at state DM Vs, which is the way the vast
majority of Americans register.

More important, the new rules imposed by states like Florida are, contrary to the Brennan
Center’s claims, intended to guarantee the enfranchisement of voters. For example, Florida will
now require organizations to turn in voter-registration forms within 48 hours of their completion
by voters. This is intended to stop the disenfranchisement that has occurred in past elections due
to organizations like ACORN holding on to these forms past the registration deadlines. Election
officials will tell you that they have received thousands of forms, some of them months old,



182

either on the eve of the registration deadline (making it very difficult to process them before the
election) or past the deadline, which disenfranchises voters who thought they had gotten
registered for an upcoming election.

Florida also now requires organizations to put an identification code for their organization on
each registration form so election officials will know which organization screwed up a
registration when it comes in incomplete. That was also caused in large part by the thousands of
incomplete and fraudulent registration forms submitted by ACORN. I fail to understand how that
requirement will keep people from registering to vote.

Next, the Brennan Center claims that 630,000 potential voters will be affected by the elimination
of Election Day voter registration in states like Maine because that is how some voters registered
in 2008. Again, there is no evidence that such individuals will not register prior to Election Day
like all other voters. The Maine Heritage Policy Center just released a study concluding that
Election Day registration “had no recognizable impact on voter turnout in Maine since its
implementation in 1973. In fact, the three lowest turnout years since 1960 occurred after EDR
was implemented.” California voters defeated a 2002 referendum to implement Election Day
registration 59 percent to 41 percent, and even such liberal newspapers as the Los Angeles Times
and the San Francisco Chronicle warned against its implementation because of the potential for
voter fraud.

The Brennan Center’s figure of | to 2 million voters who will be affected because of new laws
rolling back the time allowed for early voting also has no data to back it up. In fact, turmout data
from prior elections show quite the opposite. Curtis Gans of American University has done a
number of studies comparing turnout in early-voting states with turnout in other states. He found
that turnout in national elections increases at a slower rate (or decreases at a sieeper rate) in
states with early voting, compared with states without early voting.

Gans speculates that early voting just provides greater convenience to individuals who would
vote anyway on Election Day. Since campaigns spend the bulk of their money on get-out-the-
vote efforts just before Election Day, that concentrated effort may not be as effective when it is
spread out over a long period of time in states with early voting. So the claim that Florida’s
changing its early-voting period from 13 days to seven days, or Georgia from 45 days to 21 days,
will decrease turnout is pure speculation by the Brennan Center. The evidence points to the
contrary. Brennan assumes that a person who previously voted ten days before early voting
ended will decline to vote between one and seven days before it ends. Transforming that faulty
assumption into “disenfranchisement” is absurd. Even if the assumption were correct, the voter
would have disenfranchised himself by choosing not to vote any time during a week-long period.

Finally, the Brennan Center claims that 100,000 felons will be unable to vote because of changes
in state laws making it more difficult for felons to regain voting rights. States have a
constitutional right under the Fourteenth Amendment to take away the right to vote from
individuals for “participation in rebellion, or other crime.” There is no constitutional barrier to
Florida’s requiring a five-year waiting period for felons before they can apply for restoration to
prove they have learned their lesson, paid their debt to society, and successfully reintegrated
themselves into civil society. The Brennan Center views this — and the fact that the five-year
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period resets if a felon is rearrested — as a vicious violation of a felon’s rights. The Center is
entitled to its opinion, but opinions are not facts.

Some of the bias in the report is very telling, such as a passage on page 18 that says that the
claims of Colorado secretary of state Scott Gessler and Kansas secretary of state Kris Kobach
about finding noncitizens registered to vote have been “debunked.” What do they cite for this
debunking? Another questionable Brennan Center study that simply said that “without the
underlying reports and methodologies . . . any conclusions cannot be fully supported or
dismissed.” It also relies on a statement from Rep. Charles Gonzalez (D., Texas), who attacked
Gessler at a House Administration Committee hearing for being honest enough to state the
limitations on his data, but didn’t offer any evidence to refute Gessler’s report. So a Democratic
congressman’s unsupported attacks are taken as both true and sufficient to counter the carefully
described research of a Republican secretary of state. By the way, a credited contributor to the
2011 report is none other than Myrna Perez, President Obama’s nominee to fill a Democratic
seat as a commissioner on the U.S. Election Assistance Commission.

To judge from the number of reports citing its conclusions, the Brennan Center report is certainly
a successful propaganda effort. However, neither the editorials of the Washington Post and the
New York Times nor the Brennan Center report are empirically driven. Rather, they are myth-
driven diatribes against common-sense election reform that the vast majority of the American
people agree with, no matter what their race or political background. They are certainly not the
devastating constraints on voters that the Brennan Center’s report puffs them up to be.

— Mr. von Spakovsky is a senior legal fellow at the Heritage I'oundation, a former I'l:C
commissioner, and a former voting counsel at the Justice Department.
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results that advance a particular political agenda
rather than the truth about voter identification.
Such speculation is further [ueled by the fact that
legitimate studies of voter turnout rates in states
with identification requirements demonstrate that
such laws do not disenfranchise voters; indeed,
Americans overwhelmingly support such require-
ments that increase the reliability and trustworthi-
ness of our election systern.2

Questionable Data Collection

The Brennan Center study suflers from sloppy—
or perhaps purposefully misrepresented—data
collection and biased questions. Based entirely on
one survey of only 987 “voting age American citi-
zens,” the report contains no information on how
the survey determined whether a respondent was
actually an American citizen. The survey could have
included illegal and legal aliens, two categories of
individuals that are not allowed to vote.

The survey then uses the responses of these 987
individuals to estimate the number of Americans
without valid documentation based on the 2000
Census calculations of cilizen voting-age popula-
tion. The Census figures, however, contain millions
of U.S. residents who are ineligible o vote, thus
contributing to the study’s overestimation of voters
without a government-issued identification

By neglecting to ask whether respondents were
actual or likely voters, registered voters, or even
eligible to vote at all, the study ignores the most
relevant data on this issue: the numbers of eligi-
ble citizens who would have voted but could not
because of voter identification laws. All pollsters
know that the only accurate surveys of how can-
didates are going to perform in an election are

polls of likely voters, not the voting-age popula-
tion. The Census counts many individuals in the
voting-age population who are ineligible to vote,
such as felons or permanent residents wha are not
U.S, citizens.

Election turnout data also reveal that significant
numbers of Americans who may be eligible still
do not vote for various personal reasons that have
nothing to do with registration or voting rules and
regulations. In fact, the largest group of nonvot-
ers “are more affluent, better educated, and more
involved in their communities or volunteer groups”
than voters. They are just not interested in voting.?

Conducting a survey of registered or actual voters
is so commonplace that the Brennan Centers failure
to do so raises suspicions regarding the veracity of
the study’s conclusions.

Suspect Survey Questions

What have surveys of registered voters shown in
contrast to the Brennan Centers study?

» An American University survey in Maryland,
Indiana, and Mississippi [ound that less than
one-hall of 1 percent of registered voters lacked a
government-issued 1D. Therefore, the study cor-
rectly concluded that “a pboto ID as a require-
ment of voting does not appear to be a serious
problem in any of the states.™

* A 2006 survey of more than 36,000 voters [ound
that only “23 people in the entire sample—less
than one-tenth of one percent of reported vot-
ers” were unable to vote because ol an ID
requirement.”

Ol course, every state that has passed a voter ID
law has also ensured that the very small percentage

1. Citizens Without Praof; A Survey of Americans’ Possession of Documentary Proof of Citizenship and Photo Identification,
BRENNAN CENTER FOR JUSTICE (Nov. 2006), available at hiip://www brennancenter org/page/-/d/download_file_39242.pdf.

2. Several of these other studies are cited in Hans A. von Spakovsky, Voter Photo Identification. Protecting the Security of
Elections, LEGAL MEMORANDUM No. 70, HERITAGE FOUNDATION (July 13, 2011), available at htip://www.heritage org/
Research/Reports/201 1/07/Voter-Photo-Identilication-Protecting-the-Security-of-Elections

3. See Jack C. Doppelt and Ellen Shearer, Nonvoters: America’s No-Shaws, SAGE PUBLICATIONS 27-30 (1999).

4. Voter IDs Are Not the Problem: A Survey of Three States, CENTER FOR DEMOCRACY & ELECTION MANAGEMENT, AMERICAN
UNIVERSITY 37 (Jar.. 2008), available at http://www.american edw/spa/cdem/upload/VoterIDFinalReport1-9-08 pdf.

5. Stephen Ansolabehere, Ballot Bonanza, SLATE, March 16, 2007

6. GA. CODE ANN. § 21-2-417(a)2) (2011).
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of individuals who do not have a photo ID can eas-
ily obtain one for free if they cannot afford one.

The survey questions used in the Brennan Cen-
ter’s report are also suspect and appear to be designed
to bolster the report’s biased findings. For example,
the survey did not ask respondents whether they
had government-issued 1Ds, but instead asked
whether respondents had “readily available identi-
fication.” This is a confusing term that could have
dillerent meanings to different individuals. The
question on proof of citizenship documentation
then adds to this confusion by asking whether the
respondent had access to such documentation as a
U.S. birth certificate or naturalization papers “in a
place where you can quickly find it if you had to
show it tomorrow.”

By neglecting to ask whether respondents

were actual or likely voters, registered voters,

or even eligible to vote at all, the Brennan Center
study ignores the most relevant data on this
Issue: the numbers of eligible citizens who
would have voted but could not because of
voter Identification laws,

By asking whether such ID could be found
“quickly” or shown “Lomorrow,” the study seems to
be trying to elicit a particular response: that those
surveyed do not have ID. Consider, for example,
citizens who keep their naturalization papers in
a safety deposit box (as the parents ol one of this
paper’s authors did). Such citizens might not be able
to access the documents “tomorrow” even though
they certainly possess ID.

The Brennan Center’s decision to use a citizen’s
ability to find his or her 1D “quickly” or by “tomor-
row” is even stranger when considered in light of
the fact that elections are generally scheduled far
in advance; it would only be under extraordinarily
exotic circumstances that a citizen would have to
find his or her ID documentation “quickly” or have
it “readily available” in order o vote.

7. H.R. 2067 (Kan. 2011).

Buried Footnotes

The study is [urther undermined by several foot-
notes buried in the report. Citizens Without Proof is
most often cited for its claim that 25 percent of Afri-
can—Americans of voting age (not registered voters,
actual voters, or even eligible voters) supposedly do
not have a photo 1D. Footnote 1 of the report states,
“the results of this survey were weighted to account
for underrepresentation ol race.” However, the report
does not provide the methodology used to determine
how this factor was weighted, making it impossible
to juclge the accuracy of the footnote’s claim.

Next, according to footnote 3, “135 respondents
indicated that they had both a U.S. birth certificate
and U.S. naturalization papers. This most likely
indicates confusion on the part of the respondents.”
In other words, almost 14 percent of the respon-
dents provided contradictory answers. This dis-
crepancy, as is the case with footnole 1, is never
addressed or explained in the paper outside of the
footnote, thereby casting doubt on the reliability of
the reports statistics.

Finally, footnote 4 states that “[t]he survey did
not yield statistically significant results [or differen-
tial rates of possession of citizenship documents by
race, age, or other identified demographic factors.”
This finding seriously undermines the oft-repeated
and false accusation that supporters of these 1D
laws are seeking either to disenfranchise minorities
because they traditionally vote Democrat or to “sup-
press” the votes ol certain groups.

Evidence Ignored

The Brennan Center repott also ignores several
other important factors. In Georgia, for example,
student ID cards issued by the state college system
are an acceptable form of identification [or the state’s
voter 1D law, thus making it even easier [or students
to vote.® In Kansas, any student 1D card issued by
“an accredited post secondary institution of educa-
tion in the state of Kansas™ is acceptable.” Addition-
ally, Rhode Island will accept an ID card issued by
any “United States educational institution.”

8. H. 5680 (R.I. 2011}, available at http://sos.ri.gov/elections/voterid/.
9. GA. CODE ANN. § 21-2-417(a)(6) (2011); Az. CODE § 16-152,A (2011)

[ —\]
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Yet the authors of the Brennan Center study did
not ask any of its participants whether they had
a student ID card. They also did not ask whether
those who were surveyed held a tribal ID card even
though, in some states such as Arizona and Georgia,
tribal IDs containing a photograph are acceptable
for the purpose of voting.?

The survey questions used in the Brennan
Center’s report are suspect and appear to be
designed to bolster the report’s biased findings.

Military 1D cards can also be used to satis-
fy voter ID requirements under most state laws.
Active duty military personnel and reservists all
possess a military 1D with a photograph (Com-
mon Access Card, or CAC), and veterans have a
similar ID card. In states like Georgia and Indi-
ana, there are over 130,000 active members of
the military who are eligible to vote using their
CAC cards.'® The Veterans Administration reports
that there are about 22.7 million veterans age 17
and over in the U.S, each of whom would have
an acceprable [D card under the voter ID laws in
Georgia and Indiana, as well as the bills recently
passed in Rhode Island and Kansas."'

The findings in Citizens Without Proof are incon-
sistent with the findings of more objective and
unbiased research. For example, a recent article in
The Columbus Dispatch reported that there are “about
28,000 more [photo IDs] than there are voling-age
residents in the state.”? Nor are these findings
unigue to Ohio.

Statistics {rom the U.S. Department of Transpor-
tation show that there are currently 205,781,457
valid drivers licenses issued by states across the
country for individuals 18 years of age or older,”
while the U.S. Election Assistance Commission cites
186,874,157 total registered voters.!* That means
there are almost 19 million more drivers licenses
than registered voters nationwide. This number
does not even include the additional 3 percent or 4
percent of individuals who, according to a Federal
Election Commission study, have an identification
card issued by state motor vehicle agencies in lieu
of a drivers license.'?

These statistics on drivers licenses and non—driv-
er’s license 1D cards do not include the over 85 mil-
lion passports issued by the federal government as
reported by the U.S. Government Accountability
Olfice.'® These passports are acceptable forms of
identification under state voter ID laws.

10. See InD. CODE § 3-5-2-40.5(b) (2011); GA. CODE ANN. § 21-2-417(a)(5). Georgia has 105,914 active duty military
personnel. See http://usmilitary.about.com/library/milinfo/statefacts/blga. htm. Indiana has 28,477 active duty military
personnel. See U.S. Military Major Bases and Installations, ABOUT.COM, hitp://usmilitary.about.com/library/milinfo/

statefacts/blin.htm (last visited Aug. 16, 2011)

—
—

. U.S. DEPAKTMENT OF VETERANS AFFAIRS, VETERAN POPULATION PROJECTIONS: FY2000 10 FY2036, 2 (Dec. 2010),

available at hutp:/fwww.va. gov/verdata/docs/quickfacts/Population-slideshow.pdf. See H. 5680 (R1. 2011), Sec. 2;

H.R. 2067 (Kan. 2011), Sec. 15.
1

™~

Ohio 1Ds Exceed Voter-Age Residents, COLUMBUS DISPATCH, July 24, 2011

13. U.S. DEP'T. OF TRANSPORTATION, FEDERAL HIGHWAY ADMINISTRATION, HIGHWAY STATISTICS 2009, available at

www.fhwa.dot.gov/policyinformation/statistics/2009/d122 cfm.

14. U.S. ELECTION ASSISTANCE COMMISSION, THE IMPACT OF THE NATIONAL VOTER REGISTRATION ACT O 1993 ON THE
ADMINISTRATION OF ELECTIONS FOR FEDERAL QFFICE 2009-1010, 5 (June 30, 2011), available at www.eac.gov/assets/
1/Documents/2010%20NVRA% 20FINAL%20REPORT.pdf

15. FEDERAL ELECTION COMMISSION, THE IMPACT OF THE NATIONAL VOTER REGISTRATION ACT OF 1693 ON THE ADMINISTRATION
OF EIECTIONS FOR FEDERAL OFFICE 1995-1996, 6 (Aug. 1995), availuble at htip://www.eac.gov/asseis/1/AssetManager/
The%20Tmpact% 2001%20the % 20National % 20Voter% 20Registration %20Act % 200n%20Federal % 20Elections %20
1995-1996.pdf.

16. U.S. GOVERNMENT ACCOUNTABILITY Qrrict, COMPREHENSIVE STRATEGY NEEDED TO IMPROVE PASSPORT OPERATIONS 11
(July 2008), available at hitp://www.gao.gov/mew.iterns/d08891.pdf

17. GA. CODE ANN. § 21-2-417(a)}(4) (2011).
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The findings in Citizens Without Proof are
inconsistent with the findings of more objective
and unbiased research,

Furthermore, government employees—wheth-
er federal, state, or local and whether full-time
or part-time—also have valid IDs. In Georgia, [or
example, the voter 1D requirement can be met by
a “valid employee identification card containing a
photograph” issued by any entity of federal, state, or
local government.!” The sawne is true in Indiana.'®
Nationwide, there are another 22,632,381 people
who work for public institutions, most of whom
may have this type of ID.1?

Conclusion
In the end, the Brennan Center report is clear in
its intentions, fuzzy in its methodology, and wrong

18. InD. CODE § 3-5-2-40.5(a)(4) (2011).

in its conclusions. Such doomsday predictions of
widespread disfranchisement are increasingly being
exposed as untrue as more legitimate research is
performed and reported.

Claims that millions of would-be voters will be
turned away on Election Day because of voter ID
laws have been disproved in research, in the court-
room, and at the polling place. Studies like Citizens
Without Proof are the last, desperate fits of a mis-
guided resistance to the spread ol common-sense
voter 1D reform.

—Hans A. von Spakovshy is a Senior Legal Fel-
low in the Center for Legal & Judicial Studies at The
Heritage Foundation, a former Commissioner on the
Federal Election Commission, and former Counsel (o
the Assistant Attorney General for Civil Rights at the
U.S. Department of Justice. Alex Ingram is a mem-
ber of the Young Leaders Program at The Heritage
Foundation.

19. U.S. CeNsUS BUREAU, 2009 ANNUAL SURVEY OF PUBLIC EMPLOYMENT AND PAYROLL, available at hup://www.census.gov/

govs/apes/.
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Post-Hearing Questions submitted to M. Eric Eversole, Director,
Military Voting Project

LAMAR S. SMITH, Texas JQHK CONYERS, JR., Michican
CHAIRMAN HANKING MERHER

. JAMES SCNSENERENNER, J3. Wiscansin HOVWARL L. BERMAN, Golitornic
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Congress of the Wnited States
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COMMITTEE ON THE JUDICIARY e

2138 RavBuan House OFFICE BUILDING
WasiingTen, DC 20515-6216

(202} 225-3951
htipuvww. house.goviiuaisiary

June 5, 2012

Michael Eric Eversole
227 A Street NE
Washington, DC 20002

Dear Mr. Eversole,

The Judiciary Committee’s Subcommittee on the Constitution held a hearing on Voting
Wrongs: Oversight of the Juslice Department’s Voting Rights Enforcement™ on April 18, 2012.
Thank you for your testimony.

Questions for the record have been submitled to the subcommiltee within [ive legislutive
days of the hearing and are attached. We would appreciate a full and complete response as they
will be included in the official hearing record.

Please submit your written answers to Sarah Vance at Sarah. Vancei@mail.house.gov by
June 19, 2012. If you have any further questions or concerns, please contact Dan Huff, Counsel

of the Constitution Subcommittce, at Dan Huff@mail.house.gov or (202) 225-2825.

Thank you again for your participation in the hearing.

Sincerely,

Constitution Subcommittee
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Questions for the Record from Mr. Franks

1. The Democrat-invited witness, Ms. Weiset, claimed that 11% of the population do not
have photo IDs to use for identification at the polls.

a.
b.
c.

d.

i

July 31, 2012: In reply to follow-up requests to respond to
the post-hearing questions for the record, Mr. Eversole

Please cite sources supporting or refuting her claim.

Does the 11% estimate include Americans who are not voting-age?

What percentage of the American voting-age population is incarccrated or former
felons and therefore ineligible to vote anyway?

What percentage of Americans are medically incapacitated, and therefore unable
to vote?

What other categories of Americans arc incligible or unable to vote?

Could these categories of ineligible / incapacitated voters account for the 11% of’
Americans do not have photo IDs?

Does the 11% estimate take into account people who make up the 60% of voters
who refuse to vote anyway (those who choose not to participate in federal
elections)?

. Does Ms. Weiser's 11% cstimate represent likely voters, or these who would not

be impacled by voter 1D requirements in any event?

Note

opted to decline to respond to these questions.

——
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Response to Post-Hearing Questions from Wendy Weiser,
Director of Democracy Program, New York University School of Law
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hetpeifwwae house.govijudiciary
June 5, 2012
Wendy Weiser

Director, Democracy Program

Brennan Center for Justice

New York University School of Law
161 Avenue of the Americas, 12" Floor
New York, New York 10013

Dear Ms. Weiser,

The Judiciary Committee’s Subcommittce on the Constitution held a heating on Voting
Wrongs: Oversight of the Justice Department’s Voting Rights Enforcement” on April 18, 2012.
Thank you for your testimony.

Questions for the record have been submitted to the subcommittee within five legislative
days of the hearing and are atfached. We would appreciate a full and complete response as they
will be included in the official hearing rccord.

Please submit your wrilten answers to Sarah Vance at Sarah. Vance(@mail.house.gov by
June 19, 2012. If you have any further questions or concerns, please contact Dan Huff, Counsel
of the Constitution Subcommittee, at Dan.Hull(@mail.house.gov or (202) 225-2825,

Thank you again for your participation in the hearing.

Chairman
Constitution Subcommittee
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Questions for the Record from Mr. Franks

1. Ms. Weiser, you claimed that 11% of the population do not have photo IDs to use for
identification at the polls.

a.
b,

C.

4]

Please cile sources supporting or refuting this claim.

Does the 11% estimate include Americans who are not voting-age?

What percentage of the American voting-age population is incarcerated or former
fclons and therefore ineligible to vote anyway?

What percentage of Americans are medically incapacitated, and therefore unable
1o vote?

What other categories of Americans are ineligible or unable to vote?

Do the ahove mentioned categories of ineligible / incapacitated voters account for
the 11% of Americans that you claim do not have photo ITJs?

Does the 11% estimate take into account pcople who make up the 60% of voters
who refuse to vote anyway (those who choose not to participate in federal
elections)?

Docs your 11% estimate represent likely voters, or those who would not be
impacted by voter ID requircments in any event?
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Responses to Questions for the Record from Chairman Franks

Submitted by Wendy R. Weiser
Brennan Center for Justice at NYU School of Law

June 20, 2012

Ms. Weiser, you claimed that 11% of the population do not have photo IDs to use
for identification at the polls.

a. Please cite sources supporting or refuting this claim.

The statistic I cited is based on a November 2006 study published by the Brennan Center
for Justice." That report, called Citizens Without Proof, documents the results of a
national survey of 986 voting-age citizens conducted by the Opinion Research
Corporation, a prominent independent research firm. One of the survey’s central findings
is that 11% of voting-age United States citizens do not have current government-issued
photo IDs.? The survey also found that the rate of photo TD possession is significantly
lower for certain populations. Specifically, it found that 15% of citizens earning $35,000
or less per year, 18% of citizens aged 18-24 years old, 18% of citizens 65 or older, and
25% of African-Americans lack current government-issued photo IDs.?

Since its publication, Citizens Without Proofhas been widely cited by scholars, legal
experts, and the media, and its findings have been widely accepted. Its principal findings
have been repeatedly confirmed by multiple independent studies. For example:

e The 2001 Carter-Ford Commission on Election Reform found that between ¢ and
11 percent of voting-age citizens lack driver’s licenses or alternate state-issued
photo IDs and that that approximately 8% of already-registered voters lack a
driver’s license.”

e A 2007 Indiana survey conducted by the Washington Institute for the Study of
Ethnicity and Race found that roughly 13% of registered Indiana voters lack an
Indiana driver’s license or an alternate Indiana-issued photo ID. Tt also found

! BRENNAN CTR. FOR JUSTICE, CITIZENS WITHOUT PROOF: A SURVEY OF AMERICANS® POSSESSION OF
DOCUMENTARY PROOT OF CITIZENSIIIP AND PIIOTO IDENTIFICATION (2006), available af

http://www breanancenter.org/page/~/d/downltoad_file 39242 pdf.

21d at3.

Procuss 30 (2001), available at

htip://f11 findlaw.com/news findlaw com/hdocs/docs/election2000/electionreformiptO801. pdf.

* Matt A. Barrcto, Stephen A, Nufio & Gabricl R. Sanchez, The Disproportionate Impact of Indiana Voter
ID Requirements on the Electorate 18 (bl.1.1.b (Washinglon Inst. for the Study ol Ethnicity and Race,

1
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that 18.1% of registered African-American voters, 16% of voters over the age of
70, and 17.5% of voters earning less than $40,000 per year voters lacked a current
driver’s license or other state-issued ID.° Including both registered and eligible
unregistered voters, the survey found that 16% of all eligible adults in the state
did not have a valid driver’s license or other government photo 1D.”

e A 2009 paper found that 81.4% of all white citizen adults in Indiana had access to
a driver’s license, compared to only 55.2% of black citizen adults. 1t also found
that over 17% of registered Indiana voters did not have photo 1Ds with names that
matched their names on the voter file.®

e A 2007 report based on exit polls from the 2006 elections in California, New
Mexico, and Washington State found that 12% of actual voters did not have a
valid driver’s license.” This study also found that minority voters were
approximately 10% less likely to have a valid driver’s license than white voters,
and people over 65 were 6% less likely to have one.'

e A national survey conducted by prominent academics after the November 2008
election found that 95% of respondents claimed to have a driver’s license, but that
16% of those respondents lacked a license that was both current and valid."*

e Data from the South Carolina State Election Commission gathered in 2010
indicated that about 7% of the state’s registered voters lack a valid photo 1D
issued by the DMV.'? In multiple counties, this rate exceeded 11%," and 35.8%
of the voters without photo identification were African American."!

Working Paper, Nov. 8, 2007), available at
http:/depts.washington.eduw/uwiser/documents/Indiana_voter.pdf.

°/d at 18 tbl.1.Lb.

" Id. al 191b1.1.2,

¥ Matt A. Barreto, Stephen A. Nufio & Gabriel R. Sanchez, The Disproportionate Impact of Indiana Voter
1D Requirements on the Electorate New Evidence From Indiana, PS: POLITICAL SCIENCE & POLITICS,

° Matt A. Barreto, Stephen A. Nufio & Gabriel R. Sanchez, Voter ID Requirements and the
Disenfranchisement of Latino. Black and Asian Voters, 2007 AMERICAN POLITICAL SCIENCE ASS’N
ANNUAL CONFERENCE 13, 15 (Scpt. 1, 2007), available at

74 at 16, 19.

" MICHAEL ALVAREZ ET AL., 2008 SURVEY OF THE PERFORMANCE OF AMERICAN ELECTIONS: FINAL
REPORT 47 (2009), available at
http://www. pewtrusts. orguploadedF iles/wwwpewtrustsorg/Reports/Election reforni/Final%2320report200

90218 pdf.
12 See Lir. to T. Christian Herren, Chief, Voling Section, U.S. Department of Justice, from American Civil
Liberties Union Foundation, Inc. et al., Exhibit A at 2 (Aug. 5, 2011), available ar
1h;t Jfbrennan 3edn net/9dan9412 1404 8cfcOa_rdmovh3ss pdf.
> Id.
Y Id at 2-3.
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¢ A 2008 post-election survey conducted in 18 states found that 8% of registered

voters did not have an up-to-date driver’s license or other state-issued photo ID."
I am aware of only one study that has come to a different conclusion. A 2007 survey of
registered voters in Maryland, Indiana, and Mississippi conducted by the Center for
Democracy and Election Management (CDEM) found that only 1.2% of registered voters
in those states lacked a government-issued photo ID.'¢ This three-state survey does not,
in my view, undermine Citizens Without Proof. First, the three-state survey included
only registered voters from three states, while Citizens Without Proofincluded registered
and unregistered eligible voters from all states, and so differing results could be expected.
Second and more importantly, the three-state survey is an outlier and has significant
methodological flaws. 7 Contrary to common practice, the study did not adjust its survey
sample for underrepresentation of minority and poorer populations. Because virtually
every other survey has concluded that these populations disproportionately lack photo
IDs, this is a major flaw that means the survey has little statistical value.'

The only source I am aware of that criticizes Citizens Without Proof is a paper by a well-
known proponent of photo TD laws for voting, Hans von Spakovsky, and Alex Ingram of
the Heritage Foundation.'” In my view, the criticisms in that paper are completely
baseless and reflect a misreading of the survey. My colleagues and T published a
thorough response to that paper rebutting each of its criticisms and claims.?”

b. Does the 11% estimate include Americans who are not voting-age?

No. Citizens Without Proof included only voting-age American citizens in its survey.*!
Similarly, the other surveys and reports referenced in response to question (a) above
relied on pools of actual voters, registered voters, or voting-age American citizens. None
of those studies included Americans under the age of 18.

Y LORRIE FRASURE KT Al., 2008 COMBPARATIVE MULTI-RACIAL SURVEY TOPLINES 24 tb1.D21 (2008),
available af http://cmpstudy com/assets/CMPS-toplines. pdt.

'8 See ROBERT PASTOR ET AL., CTR. FOR DEMOCRACY AND ELECTION MGMT., AMERICAN UNIVERSITY,
VOTER IDS ARE NOT TIIE PROBLEM: A SURVEY OF TIIREE STATES (2008), available al
www.american.edu/ia/cdeny/pdfs/VoterIDFinaiReport1-9-08. pdf.

17 See WENDY WEISER, KEESHA GASKINS & SUNDEEP 1YER, “CITIZENS WITHOUT PROOF™ STANDS STRONG:
A RESPONSE TO VON SPAKOVSKY AND INGRAM, BRENNAN CENTER FOR JUSTICE (Scpt. 8, 2011), at
htip://wwiv brengancenter org/content/resource/citizens _without proof stands strong/.

18
Id.
¥ HANS A. VON SPAKOVSKY AND ALEX INGRAM, TIIE HERITAGE FOUND., WITIIOUT PROOT: TIIE
UNPERSUASIVE CASE AGAINST VOTER IDENTIFICATION (2011), available ar
btip/iwww insideronline org/summary.cfm?id=15909.

20

See Weiscr ct al., supra note 17.
! BRENNAN CTR. FOR JUSTICE, supra note 1, at L.
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c¢. What percentage of the American voting-age population is incarcerated or
former felons and therefore ineligible to vote anyway?

It is not the case that all Americans with past felony convictions or even all incarcerated
Americans are ineligible to vote. Eligibility to vote after a criminal conviction varies
significantly from state to state. Two states—Vermont and Maine—never disenfranchise
citizens convicted of a crime, even while they are incarcerated. At the other end of the
spectrum, four states—Florida, Iowa, Kentucky, and Virginia—permanently
disenfranchise individuals convicted of felonies for life unless they apply for and receive
individualized, discretionary clemency after completing a criminal sentence. The other
44 states fall somewhere in between and restore voting rights to those with prior criminal
convictions in certain circumstances.”

Because state laws and conviction, incarceration, probation, and parole rates vary widely,
it is difficult to determine the number of Americans currently disenfranchised as a result
of criminal convictions. Scholars estimate that up to 5.3 million American citizens are
denied the right to vote due to a criminal conviction in their past.” Up to 4 million of
those Americans are not incarcerated, but rather live, work and raise families in our
communities.” The leading scholars examining the numerical impact of felony
disenfranchisement laws in the United States summarized the numbers as follows:

[Flelon disenfranchisement laws account for over 5 million people in the
United States who cannot vote (Manza & Uggen 2005). This is the largest
group of disenfranchised adult American citizens (Keyssar 2000). Of the
estimated 5.3 million disenfranchised felons in 2004, only 26%, or 1.4
million, were actually in prison or in jail. The rest were either living in their
communities as felony probationers (1.3 million or 25% of the total), parolees
(477,000 or 9%), or as former felons who reside in states in which they are

% See generally Brennan Center for Justice, Criminal Disenfranchisement Laws Across the United States,
available ar http:/fwww brennancenter. org/dynamic/subpages/dowdoad file 48042 pdf.

3 ERIKA WOOD, BRENNAN CTR. FOR JUSTICE, RESTORING TIIE RIGIIT TO VOTE 2 (2009), available af
CHRISTOPHER UGGEN, LOCKED OUT: FELON DISENFRANCHISEMENT AND AMERICAN DEMOCRACY 76
(2006). This numbcr is difficult to ascertain preciscly at any point in time duc to the states™ widely varying
voting rights laws and the constantly fluctuating parole and probation populations of the SO states. For
cxamplc, thirtcen statcs and the District of Columbia currently allow people on probation and parolc to
vole: Hawaii, Illinois, Indiana, Massachusetts, Michigan, Montana, New Hampshire, North Dakota, Ohio,
Oregon, Pennsylvania, Rhode Island and Utah. Statistics on state corrections populations, by year, are
available from the Bureau of Justice Statistics at the following link:

i :m)://h is.0ip.usdoi. gov/content/ elance/tubles/corr2tab chim.

= Id.
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ineligible to vote (2 million, or 39%). Together, these disenfranchised
citizens represent more than 2% of the voting age population. ... >

Citizens Without Proof did not capture any citizens who are currently incarcerated.
While it may have captured some citizens who are disenfranchised due to a criminal
conviction, that would not have had a significant impact on its findings, since less than
2% of voting-age Americans who are not incarcerated are disenfranchised, and since the
disenfranchised population has other characteristics that make them less likely to be
captured by telephone surveys. Several of the other surveys described in response to
question (a) focused on registered or actual voters and thus were even less likely to have
captured individuals rendered ineligible to vote because of a past criminal conviction.

d. What percentage of Americans are medically incapacitated, and therefore
unable to vote?

Americans who are disabled, ill, or medically incapacitated are, in fact, eligible to vote
and many do. Americans who have been found mentally incompetent to vote are
ineligible to vote in a majority of states. Those Americans are highly unlikely to have
been captured in any of the telephone surveys described in response to question (a).

The number of Americans disenfranchised because they are mentally incompetent is
difficult to estimate but likely very small. According to the Bazelon Center for Mental
Health Law and the National Disabilities Rights Network, 39 states disenfranchise
individuals who have been found to be mentally incompetent to vote, typically by a court,
and 11 states do not disenfranchise anyone because of mental disabilities.® One reporter
estimated that in 2001, 1.2 million people had been found mentally incompetent and
disenfranchised by a court.”’ That is less than 1% of the citizen voting-age population.

e. What other categories of Americans are ineligible or unable to vote?

There are no other categories of Americans who are categorically ineligible to vote, other
than those under the age of 18, those who have been adjudicated mentally incompetent to
vote in certain states, and those who have been disenfranchised because of criminal
convictions in certain states.”® Many other Americans may be unable to vote because of
legal, administrative, or physical barriers to access to the franchise.

* Christopher Uggen, Angcla Behrens, and Joff Manza, Criminal Disenfranchisement, ANNUAL REV, LAW
Soc. SclL. 1:307-22 (2003), available at

http: /www soc.umn cdu/~uggen/Ugeen Behrens Manza ARLSS 03 pdf

“* BAZELON CENTER FOR MENTAL HEALTI LAW & NATIONAL DISADILITIES RIGIITS NETWORK, A GUIDE TO
T VOTING RIGITS OF PEOPLE WITTTMENTAL DISABILITIES 5-6 (2008).

¥ Michael Chandler & Jamie York, A/so Turned Away, THE NATION (Nov. 24, 2003), available ar

http/Awww. thention.comdarticle/also-tumed-awav#.

¥ This conclusion is based on an online search of state laws and organizational repors.
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f. Do the above mentioned categories of ineligible/incapacitated voters account
for the 11% of Americans that you claim do not have photo TDs?

No. As noted above, Clitizens Without Proof and the other surveys described in response
to question (a) did not include Americans under the age of 18 or incarcerated individuals.
It is possible but highly unlikely that Citizens Without ’roof captured a small number of
individuals who may have been disenfranchised due to past criminal convictions or
adjudications of mental incompetence. Together, those categories of Americans make up
less than 3% of the citizen voting-age population—far less than the 11% of Americans
found to lack government-issued photo 1Ds. And, since those populations have less
access to telephones and are less likely to answer telephone surveys, they likely make up
far less than 3% of the respondents in our survey or in any of the other surveys discussed
in response to question (a).

g. Does the 11% estimate take into account people who make up the 60% of
voters who refuse to vote anyway (those who choose not to participate in
federal elections)?

Citizens Without Proof included all voting-age citizens, regardless of whether they had
previously participated in a federal election. Some other studies described in response to
question (a) did limit their scope to registered voters or to those who had participated in a
particular election.

The United States does sufter from distressingly low voter participation rates. Overall,
only 45.5% of voting-age citizens voted in the 2010 elections, and 64% voted in the 2008
elections, according to U.S. Census data.” T am not aware of a recent federal election in
which a full 60% of eligible citizens did not participate.

Although between 36 and 55 percent of voting-age Americans did not participate in the
most recent federal elections, that does not mean that those individuals have never before
voted in federal elections and will not do so in the future. For example, according to exit
poll research, more than 11% of the electorate voted for the first time in the 2004
election, and in 2008, more than 12% did.* Among black voters, 17% told researchers
they voted for the first time in 2004, and in 2008, 19%. Among Latino voters, 22% told
researchers they voted for the first time in 2004, and in 2008, 28%.*' Many of these new

*#U.S. CENSUS BUREAU, VOTING AND REGISTRATION IN THE ELECTION OF NOVEMBER 2008 1 (May 2010),
at http://www.census gov/prod/2010pubs/p20-562 pdf: U.S. Census Bureau, Voting and Registration in the
Elcction of November 2010 detailed tables, Tbl. 1 (Oct. 2011), at

htip:fwww census. govibhes/ www/socdemo/voting/publications/p20/20 10/tables. htrml.

3 See LORRAINI: C. Minwrre, FIRST=TiME VOTERS IN 111 2008 ELRCTION, PROJCT VO (April 2011), at
htip://projectvote. org/images/publications/Reports%200on%20the %2 0Electorate/FIN AL %20 First-Time-
Voters-in-2008-Elcetion. pdf,
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voters were previously eligible individuals who did not participate in prior federal
elections but were engaged in 2004 or 2008 to exercise their fundamental right to vote.

Even if an individual has not voted previously in a federal election, that does not mean
that the individual may be barred from doing so in the future. It is my opinion that all
eligible citizens should be entitled to exercise their fundamental right to vote without
undue hardship regardless of whether they have voted in prior federal elections.

h. Does your 11% estimate represent likely voters, or those who would not be
impacted by voter ID requirements in any event?

The 11% figure from Citizens Without Proof represents the number of voting-age
American citizens who do not have government-issued photo ID, regardless of whether
they are likely voters. Several of the other studies discussed in response to question (a)
focus on registered or actual voters.

It is my opinion that all eligible citizens who do not have photo ID would be impacted by
state law requirements that citizens show photo ID to vote because those citizens would
lose the ability to participate in elections—and exercise their fundamental right to vote—
should they choose to do so. In my opinion, the fact that a citizen may not have
previously voted or may not vote frequently does not justify depriving her of the ability
to vote in the future.
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June 5, 2012

J. Christian Adams
11 West Glendale
Alexandria, Virginia 22301

Dear Mr. Adams,

The Judiciary Committee’s Subcommittee on the Constitution held a hearing on Voting
Wrongs: Oversight of the Justice Department’s Voting Rights Enforcement™ on April 18, 2012.
Thank you for your testimony.

Questions for the record have been submitted to the subcommittee within five legislative
days of the hearing and are aitached. We would appreciate a full and complete response as they
will be included in the official hearing record.

Please submit your written answers to Sarah Vance al Sargh.Vance@mail.house.gov hy
June 19, 2012, If you have any further questions or concerns, please contact Dan Hulf, Counsel
of the Constitution Subcommittee, at Dan. Huffi@mail. house.gov or (202) 223-2825.

Thank you again for your participation in the hearing.

Sincerely,

Constitution Subcommittee
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June 53,2012

Questions for the Record from Mr. Franks

1. The Democrat-invited witness, Ms. Weiser, claimed that 11% of the population do not
have photo IDs to use for identification at the polls.
a. Please cite sources supporting or refuting her claim.
b. Does the 11% estimate include Americans who are not voting-age?
¢. What percentage of the American voting-age population is incarcerated or former
felons and therefore incligible to vote anyway?
d. What percentage of Americans are medically incapacitated, and therefore unable
to vote?

‘What other catcgories of Americans are ineligible or unable ta vote?

f.  Could these categories of ineligible / incapacitated voters account for the 11% of’
Americans do not have photo IDs?

g. Does the 11% estimate take into account people who make up the 60% of voters
who refuse to vote anyway (those who choose not to participate in federal
elections)?

h. Docs Ms. Weiser's 11% estimate represent likely voters, or those who would not
be impacted by voter ID requirements in any event?

o

Note

July 31, 2012: In reply to questions for the hearing record,
Mr. Adams’ responses would be identical to those of Ms.
Mitchell’s. Please refer to Ms. Mitchell’s responses and the
attachments submitted with her response.

O
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