AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

HR. 3721, THE PROTECTING OLDER
WORKERS AGAINST DISCRIMINATION ACT

HEARING

BEFORE THE

SUBCOMMITTEE ON HEALTH,
EMPLOYMENT, LABOR AND PENSIONS

COMMITTEE ON
EDUCATION AND LABOR

U.S. HOUSE OF REPRESENTATIVES

ONE HUNDRED ELEVENTH CONGRESS
SECOND SESSION

HEARING HELD IN WASHINGTON, DC, MAY 5, 2010

Serial No. 111-61

Printed for the use of the Committee on Education and Labor

&R

Available on the Internet:
hittp:/ | www.gpoaccess.gov [ congress | house [ education [ index.html

U.S. GOVERNMENT PRINTING OFFICE
56-131 PDF WASHINGTON : 2010

For sale by the Superintendent of Documents, U.S. Government Printing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON EDUCATION AND LABOR
GEORGE MILLER, California, Chairman

Dale E. Kildee, Michigan, Vice Chairman

Donald M. Payne, New Jersey

Robert E. Andrews, New Jersey

Robert C. “Bobby” Scott, Virginia

Lynn C. Woolsey, California

Rubén Hinojosa, Texas

Carolyn McCarthy, New York

John F. Tierney, Massachusetts

Dennis J. Kucinich, Ohio

David Wu, Oregon

Rush D. Holt, New Jersey

Susan A. Davis, California

Raul M. Grijalva, Arizona

Timothy H. Bishop, New York

Joe Sestak, Pennsylvania

David Loebsack, Iowa

Mazie Hirono, Hawaii

Jason Altmire, Pennsylvania

Phil Hare, Illinois

Yvette D. Clarke, New York

Joe Courtney, Connecticut

Carol Shea-Porter, New Hampshire

Marcia L. Fudge, Ohio

Jared Polis, Colorado

Paul Tonko, New York

Pedro R. Pierluisi, Puerto Rico

Gregorio Kilili Camacho Sablan,
Northern Mariana Islands

Dina Titus, Nevada

Judy Chu, California

John Kline, Minnesota,
Senior Republican Member
Thomas E. Petri, Wisconsin
Howard P. “Buck” McKeon, California
Peter Hoekstra, Michigan
Michael N. Castle, Delaware
Mark E. Souder, Indiana
Vernon J. Ehlers, Michigan
Judy Biggert, Illinois
Todd Russell Platts, Pennsylvania
Joe Wilson, South Carolina
Cathy McMorris Rodgers, Washington
Tom Price, Georgia
Rob Bishop, Utah
Brett Guthrie, Kentucky
Bill Cassidy, Louisiana
Tom McClintock, California
Duncan Hunter, California
David P. Roe, Tennessee
Glenn Thompson, Pennsylvania

Mark Zuckerman, Staff Director
Sally Stroup, Republican Staff Director

SUBCOMMITTEE ON HEALTH, EMPLOYMENT, LABOR AND PENSIONS
ROBERT E. ANDREWS, New Jersey, Chairman

David Wu, Oregon

Phil Hare, Illinois

John F. Tierney, Massachusetts
Dennis J. Kucinich, Ohio
Marcia L. Fudge, Ohio

Dale E. Kildee, Michigan
Carolyn McCarthy, New York
Rush D. Holt, New Jersey
Joe Sestak, Pennsylvania
David Loebsack, Iowa

Yvette D. Clarke, New York
Joe Courtney, Connecticut

Tom Price, Geogia,
Ranking Minority Member
John Kline, Minnesota
Howard P. “Buck” McKeon, California
Joe Wilson, South Carolina
Brett Guthrie, Kentucky
Tom McClintock, California
Duncan Hunter, California
David P. Roe, Tennessee

1)



CONTENTS

Hearing held on May 5, 2010 .....cccoiviiiiiiiiiieeiieeeieeeeieeereeesve e e eve e seaeessiaeeens 1

Statement of Members:
Andrews, Hon. Robert E., Chairman, Subcommittee on Health, Employ-
ment, Labor and Pensions ..........ccccccceieiiieieiiiieeeiiee et e 1

Prepared statement of the National Senior Citizens Law Center 50
Price, Hon. Tom, Ranking Republican Member, Subcommittee on Health,
Employment, Labor and Pensions ...........cccccecieiiieniiieniiniieenieecesieeieee. 3
Prepared statement of ..........cccccoiieiiiiiiniiieeeeeeee e 5
Statement of Witnesses:
Aldrich, Gail, member, board of directors, AARP 10
Prepared statement of ..........cccooceeviiiiniiiiinn. e 12
Dreiband, Eric S., partner, Jones Day Law Firm ... e 15
Prepared statement of ...........cccoviieiiiiieciiieceee e 17
Foreman, Prof. Michael, director, civil rights appellate clinic, Pennsyl-
vania State University Dickinson School of Law .....c.ccccccvvvvvviieiniiininnenn. 25
Prepared statement of ...........cccceveeeviieieiiieeennns .. 26
Gross, Jack, CPCU, CLU, ChFC .... 7
Prepared statement of ..........ccocoiiiriiiiiiiiiiiieeeeeee e 9

(I1D)






H.R. 3721, THE PROTECTING OLDER
WORKERS AGAINST DISCRIMINATION ACT

Wednesday, May 5, 2010
U.S. House of Representatives
Subcommittee on Health, Employment, Labor and Pensions
Committee on Education and Labor
Washington, DC

The subcommittee met, pursuant to call, at 10:30 a.m., in room
2175, Rayburn House Office Building, Hon. Robert Andrews [chair-
man of the subcommittee] presiding.

Present: Representatives Andrews, Hare, Tierney, Kucinich,
Fudge, McCarthy, Holt, Loebsack, and Price.

Staff Present: Aaron Albright, Press Secretary; Andra Belknap,
Press Assistant; Jody Calemine, General Counsel; David Hartzler,
Systems Administrator; Sadie Marshall, Chief Clerk; Megan
O'Reilly, Labor Counsel; Rachel Racusen, Communications Direc-
tor; James Schroll, Junior Legislative Associate, Labor; Michele
Varnhagen, Labor Policy Director; Matt Walker, Policy Advisor,
HELP; Kirk Boyle, Minority General Counsel; Ed Gilroy, Minority
Director of Workforce Policy; Rob Gregg, Minority Senior Legisla-
tive Assistant; Brian Newell, Minority Press Secretary; Jim Paretti,
Minority Workforce Policy Counsel; Ken Serafin, Minority Profes-
sional Staff Member; and Linda Stevens, Minority Chief Clerk/As-
sistant to the General Counsel.

Chairman ANDREWS. Ladies and gentlemen, the committee will
come to order.

Welcome. We are pleased to have our witnesses with us this
morning and ladies and gentlemen of the public as well. The crowd
is small in quantity, but it will be great in quality, I assure you.
There is no question about that. And other Members are expected
to join us.

We would like to thank the witnesses for their astute prepara-
tion for this morning.

I think most Americans—Democrat, Republican, liberal, conserv-
ative—no matter where they are from, if they heard the following
story, would think that something was a little off. If you took a per-
son that had worked for an employer for a very long time and, for
13 years running, had scored at the very top of employment evalua-
tions, the top 3 to 5 percent of people in this person’s field, and the
employer that the person works for merges with another company,
and when the merger takes place—they have a field office in Kan-
sas and a field office in Iowa. And what they essentially do is to
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say that all the people over 50 in the Kansas office we will offer
an early buyout so they can leave, and people over 50 in the Iowa
office we will essentially demote. And, as I understand it, only one
person who was under 50 is demoted, and that person is near 50
at the time.

So the person who is affected by this, after 13 consecutive years
of scoring at the top of the list on achievement, sues and claims,
under the age discrimination statute, that he was demoted because
of his age. There is a trial that takes place in Federal court in front
of a jury. The jury listens to the evidence in the case, deliberates
for a week, comes back and says, “Yeah, we think that the em-
ployer violated the law here and that this individual is entitled to
recovery.” I think most people would say, okay.

The next thing that happens is the case goes up to the court of
appeals, and the court of appeals rules for the employer, saying the
jury was told the wrong thing that it should look at in determining
whether the plaintiff or defendant was going to win.

And so the case goes up to the Supreme Court at that point, and
the Supreme Court looks at the issue and says, “You know what?
The appellate court didn’t even get the question right.” So, when
the question before the appellate court was when does the burden
of proof shift to the employer to show that they weren’t discrimi-
nating based on age, the Supreme Court says that is not really the
right question, because the way the law is written, the burden of
proof never—never—shifts to the defendant, and unless the plain-
tiff can show that he was the victim of discrimination, he loses.

Now, the question becomes, how do you show that? How do you
show that?

And I come at this issue from the belief that the vast majority
of employers in America are good-spirited, law-abiding people who
have no intention whatsoever to practice discrimination against
anybody and, in fact, who don’t practice discrimination against
anybody. I think the majority of employers in this country under-
stand that you pick the best person, whether the person is 61 or
21; whether the person is African American, Asian American, His-
panic; whether the person is old, young, male, female; someday
whether the person is gay or straight, you pick the best person.
And failing to do that is not very good for business.

But, you know, you have a situation here now where employers
I think have been given a road map as to how to make it look like
you are not making a decision based on age discrimination and get
away with it. And the way you do it is to manufacture a rationale
that says, well, this is about productivity, or this is about the hours
of effort that someone can put in, or this is about some standard
t}flfat doesn’t look like it is based on age but sure does have that
effect.

The story that I tell is not hypothetical; it is Mr. Gross’s story.
And he is here to testify about it this morning, about what hap-
pened to him in his attempt to redress what he believes and what
I believe was a wrong that was done to him.

But the story really goes well beyond Mr. Gross to millions of
other Americans who are supposed to be protected by the age dis-
crimination statutes that govern employment. The question really
becomes, if you have to find a smoking gun, if you have to find the
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foolish e-mail or foolish conversation or foolish oral statement that
was made that says, “Yeah, we have had enough of these old peo-
ple here, they cost too much, their benefits are too expensive, we
have had enough of them; we want to shift to a younger group be-
cause it is cheaper to run our business that way,” if you run into
the rare foolish employer who makes a statement like that, you can
win. But it is a very open question about what happens in the
other 99-and-a-half percent of the time when you don’t run into a
record that looks like that. What are the ground rules for proving
that you have been a victim of age discrimination?

This is a very subtle and abstract legal issue, but it sure isn’t
subtle and abstract in its effect on millions of people in the work-
place and in the country. I would be willing to posit this morning
that there is not a member of this committee who believes that age
discrimination is a proper practice in the workplace. I know the la-
dies and gentlemen on both sides of the dais, and I don’t think any-
body believes that. And I don’t think any witness believes that ei-
ther; I am sure no witness believes that.

But how we establish the ground rules for proving age discrimi-
nation are very, very important. It is my belief that the decision,
which unfortunately bears the name of Mr. Gross, unwillingly, sub-
verts the opportunity for people to prove they have been discrimi-
nated against when, in fact, they have been discriminated against
on the basis of their age.

Chairman Miller, Chairman Conyers, myself, Mr. Nadler, and
some others have introduced legislation in an attempt to, we be-
lieve, come up with a more fair standard that is consistent with the
law that has governed this country for a very long time.

Basically, that idea is that if you, as a person who believes you
have been discriminated against, can show evidence that would
raise that presumption, the burden then shifts to the defendant to
show that the defendant did not, in fact, base their decision on age
discrimination.

Now, we are going to have a vigorous discussion of whether that
is a good idea or a bad idea. And it is a discussion that will com-
mence today and, I think, go on into the future.

So I don’t think the issue before the committee this morning is
whether people support age discrimination or not. I don’t think
anyone here does. The issue, though, is what to do about that. And
I think we had an effective statute on the books for a long time
that was successful in achieving justice for those who deserved it.
And I think the decision of the Supreme Court undercuts that deci-
sion and needs to be addressed by the committee in that way.

I am now going to turn to turn to my friend who is the senior
Republican ranking member on the committee, Dr. Price, for his
opening statement.

Mr. PrICE. Thank you, Mr. Chairman.

I am privileged to serve as the ranking member of this com-
mittee with a chairman that can spin all sorts of wonderful yarns,
and sometimes they actually bear some resemblance to the truth.
I won’t opine as to whether or not the one that you just heard did
or not, but I will say and echo his comments, and that is that this
is an important issue. And so I want to thank the witnesses for
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joining us today and to present your experience, the information
that you have. And, Mr. Gross, we look forward to your testimony.

The issue before us today, as I mentioned, is truly an important
one. And to put it mildly, it is more than a little complicated, espe-
cially for those of us who aren’t lawyers. As a physician, the first
tenet of medicine is: First, do no harm. And that is not oftentimes
followed here in Washington, so I think one of the concerns that
I have, that we have, is to make certain that we don’t do harm,
that we don’t march down a road that would result in significant
unintended consequences. Especially when an issue is so com-
plicated and touching on a matter as important as our civil rights
laws, a close and thorough examination is certainly warranted.

The bill before us comes in response to last year’s Supreme Court
decision in Gross v. FBL Financial Services. In Gross, the court
held that, as a matter of the plain language of the statute, a cer-
tain standard contained in Title VII of the Civil Rights Act was not
applicable to plaintiffs bringing claims of age discrimination under
a different statute, the Age Discrimination in Employment Act.

And I think one can argue whether the Gross case was properly
decided by the Supreme Court. It was a narrowly divided decision,
as we all know, and included a very strong dissent. Good minds
can and will disagree over whether or not the majority’s holding
was the correct one.

Now, what is beyond dispute, however, is that, despite its title,
the “Protecting Older Workers Against Discrimination,” this legis-
lative remedy goes far beyond simply amending the Age Discrimi-
nation in Employment Act in reversing the Gross decision.

Make no mistake: This bill is not simply a, quote, “restoration,”
unquote, of where the law stood the day before the Gross case was
decided. Instead, the bill before us purports to apply to a vast and
undefined range of laws, Federal and possibly State, which might
be characterized as protecting against employment discrimination
retaliation or participation in workplace investigations.

We are deeply concerned that the vague and expansive reach of
this law will undo years of unsettled case law and practice under
statutes wholly unrelated to the Gross case or to the protection of
older workers. Indeed, in too many ways, this legislation makes
broad, substantive changes to our Nation’s civil rights laws under
the facade of narrowly reversing a single Supreme Court case.

With that in mind, I am truly interested in hearing from our wit-
nesses what the practical effects of the Gross decision have been
and what the practical application of the bill before us might be.
Is the bill properly drafted? Should it be more narrowly targeted?
Unintended consequences? What are we overlooking, given the
broad scope of the bill? And, at the end of day, will the bill truly
protect workers from discrimination or simply be another boon for
the trial lawyers?

I want to thank the chairman for organizing this hearing, and
I look forward to the testimony of the witnesses.

[The statement of Mr. Price follows:]
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Prepared Statement of Hon. Tom Price, Ranking Republican Member,
Subcommittee on Health, Employment, Labor, and Pensions

Good morning and thank you, Chairman Andrews. I would like to begin by thank-
ing our distinguished panel for appearing today. We appreciate that they have taken
time out of their busy schedules to share their experiences and expertise with us.

The issue before us is an important one, and, to put it mildly, more than a little
complicated—especially for those of us who are not lawyers. But especially when an
issue is so complicated—and touching on as important a matter as our nation’s civil
rights laws—a close and thorough examination is warranted.

The bill before us comes in response to last year’s Supreme Court decision in
Gross v. FBL Financial Services. In Gross, the Court held that as a matter of the
plain language of the statute, a certain standard contained in Title VII of the Civil
Rights Act was not applicable to plaintiffs bringing claims of age discrimination
under a different statute, the Age Discrimination in Employment Act.

Now one can argue whether the Gross case was properly decided by the Supreme
Court—it was a narrowly-divided decision, and included a strong dissent. Good
minds can and will disagree over whether the majority’s holding was the correct
one. What is beyond dispute, however, is that despite its title, “Protecting Older
Workers Against Discrimination,” this legislative remedy goes far beyond simply
amending the Age Discrimination in Employment Act and reversing the Gross deci-
sion.

Make no mistake, this bill is not simply a “restoration” of where the law stood
the day before the Gross case was decided. Instead, the bill before us purports to
apply to a vast and undefined range of laws, federal and possibly state, which might
be characterized as protecting against employment discrimination, retaliation, or
participation in workplace investigations.

I am deeply concerned that the vague and expansive reach of this law will undo
years of settled case law and practice under statutes wholly unrelated to the Gross
case, or to the protection of “older” workers. Indeed, in too many ways, this legisla-
tion makes broad substantive changes to our nation’s civil rights laws under the fa-
cade of narrowly reversing a single Supreme Court case.

With this in mind, I am interested in hearing from our witnesses what the prac-
tical effects of the Gross decision have been, and what the practical application of
the bill before us might be. Is the bill properly drafted, or should it be more nar-
rowly targeted? Unintended consequences—what are we overlooking given the broad
scope of the bill? And, at the end of the day, will the bill truly protect workers from
discrimination, or simply be another boon to trial lawyers?

Thank you, Chairman, and I look forward to hearing from our witnesses and ex-
ploring these matters further in the questioning period.

Chairman ANDREWS. Thank you.

Without objection, opening statements from any of the sub-
committee members will be part of the record.

Here is how we are going to proceed. I am going to read the biog-
raphies of our witnesses this morning. Without objection, your writ-
ten statements have been entered into the record and made avail-
able to the Members, so we would ask each of the witnesses to pro-
vide a 5-minute oral synopsis of their testimony. After that, we will
have rounds of questioning from the members of the committee so
we can engage in dialogue and learn more about what you have to
educate us about.

I am going to introduce the witnesses. And then, Mr. Gross, we
are going to start with you once the introductions are done.

Mr. Jack Gross recently retired from FBI Financial Services after
29 years. Mr. Gross is the plaintiff in the case we will examine
today.

In 2003, he filed an age discrimination suit against his employer,
FBI Financial Services. A jury found that FBI had discriminated
against Mr. Gross when it demoted him because of his age and
awarded him—FBL, excuse me—FBI, Freudian slip here.
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The Supreme Court reversed that decision in 2009 and, in doing
so, overturned longstanding precedent. The bill before us, H.R.
3721, would restore the law up to what it was prior to the Supreme
Court decision in Gross v. FBL Financial Services.

Mr. Gross has a BS from Drake University. He has two beautiful
grandchildren, he tells me. He made a particular sacrifice to be
here this morning. His wife of 43 years had an emergency appen-
dectomy very recently. And thank God she is doing okay. But
please tell her we hope she gets better. And we appreciate your
sacrifice in being here this morning.

Mr. GROsS. Appreciate it.

Chairman ANDREWS. Ms. Gail Aldrich is a member of the Board
of Directors for AARP and an experienced executive with expertise
in human resource management. She served previously as chief
membership officer for the Society for Human Resource Manage-
ment, or SHRM.

Ms. Aldrich earned her BA from Eastern Michigan University,
has completed the Advanced Executive Program at UCLA, and has
been certified as a senior professional in human resources by the
Human Resource Certification Institute.

Welcome, Ms. Aldrich. We are glad that you are with us.

Mr. Eric Dreiband—did I pronounce your name correctly?

Mr. DREIBAND. Yes.

Chairman ANDREWS [continuing]. Is a partner at the Jones Day
Law Firm, where he represents companies in all aspects of civil
rights, employment discrimination, and wage and hour litigation.

Prior to joining Jones Day, Mr. Dreiband served as the general
counsel of the United States Equal Employment Opportunity Com-
mission and deputy administrator for the U.S. Department of La-
bor’s Wage and Hour Division.

Mr. Dreiband has his JD from Northwestern University, an MTS
from Harvard University, and a BA from one of the finest institu-
tions in America, Princeton University, which Mr. Holt is very glad
to hear about and represents and has been associated with.

Welcome, Mr. Dreiband. I think you have been with us before.
It is good to have you with us again.

Mr. DREIBAND. Thank you.

Chairman ANDREWS. Mr. Michael Foreman is a clinical professor
and director of the Civil Rights Appellate Clinic at the Dickinson
School of Law at Penn State. He previously served as acting deputy
general counsel for the U.S. Commission on Civil Rights. Professor
Foreman has a JD degree from Duquesne University and a BA
from Shippensburg University.

Welcome, Mr. Foreman.

Well, ladies and gentlemen, we are going to proceed with the tes-
timony.

Mr. Gross, you are up first. There is this battery of lights in front
of you. When the green light goes on, you are on. When the yellow
light appears, you have about a minute left to go. And, in your
case, please relax and don’t let the lights bother you, finish your
story. When the red light appears—Mr. Gross has been told a trap-
door would open under his chair. I don’t know where that vicious
rumor got started. But, in your case, we have locked the trapdoor
and it will not open when you finish.
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Thanks for coming, Mr. Gross. You are on.

STATEMENT OF JACK GROSS, PLAINTIFF IN
GROSS V. FBL FINANCIAL SERVICES

Mr. Gross. Thank you, Chairman Andrews, Ranking Member
Price, and committee members. It is, indeed, an honor for me to be
here today and to be given an opportunity to speak out on behalf
of not only myself but millions of other older Americans, all too
many of whom have, like me, experienced age discrimination in
their work.

You invited me here to tell my story since I have become the new
name associated with age discrimination. While I am here to tell
you about the roller-coaster ride I have been on, I ask that you re-
member that my story is being duplicated millions of times across
this country and ask you to envision the millions who are depend-
ing upon your actions and standing behind me today in spirit. I
know they are.

I certainly never imagined that I would be here, that my case
would end up here, when it all started 7 years ago. That is when
my employer, Farm Bureau Insurance, or FBL, suddenly demoted
all claims employees who were over 50 and had supervisory or
higher positions.

I was included in that sweep even though I had 13 consecutive
years of performance reviews in the top 3 to 5 percent of the com-
pany and had dedicated most of my working career to making
Farm Bureau a better company. My contributions were exceptional,
they were well-documented, and the jury heard all about them.

Since age was the obvious reason, I filed a complaint, and 2
years later we had a very aggressive trial. The jury spent a week
listening to all the testimony, hearing all the evidence, and being
instructed on the law, your law. The verdict came back in my favor,
and I thought the ordeal was over in 2005. As we now know, it was
just the beginning.

After that, Farm Bureau appealed and got my verdict over-
turned. Apparently, the court, the Eighth Circuit, felt that, even
though I had proved by a preponderance of the evidence, I didn’t
produce the right kind of evidence by their standards. They said
that I had to have so-called “direct evidence.” We are not sure,
even today, what that meant. But that left us no choice but to ap-
peal it to the Supreme Court.

We felt honored and privileged. We know that there are some
10,000 appeals to the Supreme Court each year, and they can ac-
cept about 70. So we were pretty excited when we got to be one
of those 70. And we were, frankly, very optimistic. We knew that
we had a lot of core precedents, we had a lot of ensuing legislation
beyond the original ADA, all working in our favor. And we, frankly,
came to Washington, D.C., expecting to win at that level.

We got a shock. At the Supreme Court, our attorney made a 15-
minute presentation; the solicitor general made a 15-minute pres-
entation on our behalf. And then the Supreme Court did something
totally unexpected: They broke with their own protocol and allowed
the defense to advance an entirely new argument, one that had not
been advanced before. It had the not been briefed. We had no
chance to prepare a rebuttal. And rather than answer the question
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that we had submitted and that they had agreed to hear, they basi-
cally asked their own question and answered their own question in
a way that went totally beyond what was ever envisioned.

And the net effect, as far as we were concerned, was to water
down the Age Discrimination in Employment Act as it was written
by this branch of government, the branch closest to the people, and
what we thought we clearly understood it was designed to do. So,
needless to say, we were disappointed and disillusioned when they
did that.

Since the Supreme Court’s decision in my case, I have been par-
ticularly distressed over the collateral damage that has been in-
flicted on other older workers because of the Court’s ruling. I hate
having my name associated with the pain and injustice now being
inflicted on other older workers because it is now nearly impossible
to provide the level of proof that is required by this Court. I have
to keep reminding myself that I am not one who changed your law.
Five justices, maybe one justice, was the one that actually changed
everything.

I believe Congress has a long and distinguished history of work-
ing together on a very bipartisan basis to create and maintain a
level playing field in the workplace. The ADEA is just one example.
And, to me, that just simply states that everyone has the right to
be judged based on their ability on the job regardless of the num-
ber of gray hairs, number of birthdays that they have celebrated.
And I am here to urge you, on behalf of myself and the millions
who are behind me, to continue working in that same bipartisan
spirit to pass this bill, the Protecting Older Workers Against Dis-
crimination Act, in the same bipartisan spirt that you have shown
in the past.

I grew up in a small town in southern Iowa in which has tradi-
tionally been called the poverty county of the State. It is the only
county that doesn’t have a single stoplight. It is a farm community,
very close-knit. Everybody knows everybody. My wife is from the
same area, and we started going together in 1967—I was 19 years
old—the same year you passed the Age Discrimination Act.

My early life was pretty much defined by some chronic health
problems. I developed chronic colitis at age 5 and endured that
until I was 30. We had to overcome a lot. We started off our mar-
ried life with absolutely nothing but a strong work ethic and a de-
termination to build a good life together, and we did so against all
odds. As was said, we have two wonderful grown children, two
adorable grandchildren who are the lights of our lives.

I am before you today as a man who agonized over the decision
to pursue this case. It wasn’t like me. One of the prospective jurors
during voir dire made the comment that she just couldn’t under-
stand how anybody could sue anybody who would give them a job,
and her words resonated with me very strongly. We agonized. We
thought about it. We sat down and we prayed about it. We decided
it had to be done. We left the outcome in God’s hands. And if my
experience eventually prevents anyone else from having to endure
the pain and humiliation of discrimination, I will always believe
that this effort was part of God’s plan for my life and, by extension,
perhaps for yours.

Thank you.
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[The statement of Mr. Gross follows:]
Prepared Statement of Jack Gross, CPCU, CLU, ChFC

Thank you Chairman.

I'm honored to be here and to be given an opportunity to speak out on behalf of
the baby boomer generation, many of whom like me, have experienced age discrimi-
nation. You invited me here to share my story since I have, because of a Supreme
Cogrt ruling, become the new name associated with age discrimination. I am happy
to do so.

To me, of course, my story is personal and unique. I ask you to keep in mind,
however, that key aspects of my story have, and are being duplicated millions of
times across this country. Please, envision those millions who are depending on you
standing behind me today. In spirit, they are.

I certainly never imagined that my case would end up here when it all started
over seven years ago. That is when my employer, Farm Bureau Insurance, or FBL,
merged with the Kansas Farm Bureau. Apparently not wanting to add any more
older workers, they offered the Kansas claims employees who were over 50 a buyout
to purge them from the company. At the same time, they just demoted all claims
employees in the Iowa operation who were 50 and over and had supervisory or high-
er positions. Only one person who was under 50, but approaching it, was demoted.

Being 54 at the time, I was included in that sweep, even though I had 13 consecu-
tive years of performance reviews in the top 3-5% of the company, and had dedi-
cated most of my working career to making Farm Bureau a better company. My con-
tributions were exceptional and well documented. Not least was managing what
Farm Bureau called it’s biggest undertaking ever. In 1997, I was asked to take all
of our existing property and casualty policies, re-write them in a way they could be
easily understood, and combine them into a totally unique package policy unlike
anyone else had in our market. And, they asked me to do it in a year. I did, and
it 1s still their exclusive and very popular modular product, upon which they are
basing their future. That was only one of many valuable contributions I made to
FBL, but my time is limited. The jury that decided my case heard all about them.

Since age was the obvious reason, I filed a complaint, and two years later a fed-
eral jury spent a week listening to all the testimony, seeing all of the evidence, and
being instructed on the ADEA. They were also instructed to rule in my favor if I
had proved by a preponderance of evidence that age was a motivating factor, and
also that they should rule in favor of FBL if they could find any reason, other than
age, for my demotion. The verdict came back in my favor, and I thought the ordeal
was over in 2005. As we now know, it was just the beginning.

After that, FBL appealed and got my jury verdict overturned on what I consider
a technicality in the jury instruction. Apparently, most courts said that, in a so-
called mixed motive case, any kind of evidence was sufficient. But, the 8th Circuit
said I had to have so-called “direct” evidence. That left us no choice but to appeal
it to the Supreme Court.

We were optimistic and grateful when the court accepted cert on whether direct
evidence was required to get a mixed-motive instruction. Precedent and legislation,
we felt, were overwhelmingly on our side. At the hearing, however, the Supreme
Court broke their own protocol and allowed the defense to advance an entirely new
argument. It had not been briefed, nor had we been given an opportunity to prepare
a rebuttal. To make a long story short, the court essentially hijacked my case and
used it as a vehicle to water down the ADEA, a law written by the branch of govern-
ment closest to the people. Editorials and bloggers dubbed me this year’s Lily
Ledbetter. (I take that as a compliment.)

My wife and I came to this town last March expecting to see our high court at
its best. We believed in the rule of law and its consistent application to all areas
of discrimination. Needless to say, we were disappointed, disillusioned, and quite
frankly embarrassed by the arrogance we witnessed. I felt the High Court had
pulled a “bait and switch” on me.

As it stands now, I have a new trial scheduled for November of this year, nearly
eight years after the unjustified and unlawful demotion. In that time, witnesses
have moved out of state, memories have faded, and the court has changed the rules.
My trust in the judicial system is shattered. I used to believe that our courts tried
to uphold and sanctify the decisions of our citizen juries, instead of second-guessing
their ability to understand the letter and spirit of the law.

That is the story of my discrimination experience. I don’t have time to share much
of my personal background, so I'll be very brief. I grew up in a small town in south-
ern lowa. My dad was a highway patrolman and my mother a school teacher. I over-
came chronic health problems to achieve my education and success. My wife, to
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whom I've been married for 43 years, and I started with absolutely nothing but a
determination to build a good life, and we did against all odds. We have two won-
derful grown children and two grandchildren who are the lights of our lives. I am
very proud of my family and of my professional accomplishments.

Since I was integrally involved in defending FBL for many years as a claims man-
ager, I am probably an unlikely candidate to be here. We believe that is the reason
FBL has defended this case so aggressively, and that it explains the intensity of the
retaliation I endured over the past seven years while the litigation proceeded. I fi-
nally retired last December because the stress of that retaliation was causing me
health problems.

Since the Supreme Court’s decision in my case, I have been particularly distressed
over the collateral damage that is being inflicted on others because of the Court’s
ruling. I hate having my name associated with the pain and injustice now being in-
flicted on older workers, because it is nearly impossible to provide the level of proof
now required by the Court. I have to keep reminding myself that I'm not the one
who changed the law. Five powerful men in black robes did it.

As a citizen, I believe this body -Congress- has a long history of working together,
on a bi-partisan basis, to create and maintain a level playing field in the workplace.
The ADEA, and the ensuing legislation that reinforced it’s intent, is but one exam-
ple. As a citizen, it clearly says to me that congress intended to put an end to dis-
crimination in employment practices. I believe the same is true for most jurors. We
don’t parse individual words the way judges and some attorneys do. We know what
“is” is. The ADEA simply states that it shall be unlawful to discriminate because
of age. We get it. This Supreme Court apparently doesn’t. Justice Thomas chal-
lenged you to state that age has to be “a motivating factor” if that is what you in-
tended. The Protecting Older Workers Against Discrimination Act does that, and I
urge you, on behalf of myself and the millions of baby boomers behind me who have
been paying the bills for a generation and want to continue working, to pass it in
the same bi-partisan spirit you’ve shown in the past.

Finally, one of my jurors, during voir dire, said that she just couldn’t understand
how a man could sue a company that gave him a job. Her words resonated with
me. I agonized over the decision to pursue this. The folks standing behind me un-
derstand. My wife and I prayed about it, decided it had to be done, and then we
left the outcome in God’s hands. If my experience eventually prevents anyone else
from having to endure the pain and humiliation of discrimination, I will always be-
lieve that this effort was part of God’s plan for my life.

Thank you

Chairman ANDREWS. Well, Mr. Gross, thank you very much.
That was a very moving and heartfelt statement, and we appre-
ciate the way you have brought your personal experiences to bear.
As I said to you when I met you this morning, I am sorry you are
here. I wish that the circumstances that led to your appearance
had not happened.

And you were doing very well until you mentioned the, sort of,
gray hair test, which a lot of us on the committee take a little per-
sonally. And so you did well up to that point, but I think we will
forgive you for that.

Ms. Aldrich, you are up.

STATEMENT OF GAIL E. ALDRICH, MEMBER,
BOARD OF DIRECTORS, AARP

Ms. ALDRICH. Thank you.

Good morning, Chairman Andrews and Ranking Member Price.
My name is Gail Aldrich. I am an AARP board member, and I am
pleased to testify today on behalf of older workers.

Older workers have long been an AARP priority. And roughly
half of all AARP members are employed either full- or part-time.
We advocate for older workers in Congress and before the courts
to combat age discrimination. In addition, AARP participates in the
Senior Community Service Employment Program. We annually rec-
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ognize best employers for workers over age 50. And we organize job
fairs, allowing employers and older workers to find one another.

Before I became an AARP board member, I was a business exec-
utive responsible for applying Federal and State employment laws
on a day-to-day basis. I previously served as chief membership offi-
cer of the Society for Human Resource Management, and I have
been the top HR officer for three organizations. As a result, I am
very familiar with the challenges of addressing age and other dis-
crimination claims by employees.

I want to thank you and all members of this Education and
Labor subcommittee for extending AARP this opportunity to speak
on the issue of protecting older workers against age discrimination
and about the proposed legislation to address the U.S. Supreme
Court’s very troubling decision last year in Gross v. FBL Financial
Services.

AARP thinks the decision is wrong and that the Court’s interpre-
tation of what Congress meant when it enacted the ADEA is inac-
curate. Unless corrected, this decision will have devastating con-
sequences for older workers.

The decision could not have come at a worse time for older work-
ers, who are experiencing a level of unemployment and job insecu-
rity that has not been seen since the late 1940s. This decision takes
away a vital legal protection at the very time that the economy
does not give older workers the luxury of ignoring the discrimina-
tion and simply finding another job.

The unemployment rate for people over 55 has more than dou-
bled since the start of the recession, rising from 3.2 percent in De-
cember of 2007 to 6.9 percent in March of 2010. Once out of work,
older workers or older job seekers face a prolonged and often dis-
couraging job search. The average duration of unemployment has
soared since the start of the recession and is substantially higher
for older job seekers. Over half of job seekers over age 55 are found
among the long-term unemployed, those who have been out of work
for 27 weeks or more. Once out of work, older persons are more
likely than younger unemployed to stop looking for work and to
drop out of the labor force.

Older workers need effective age discrimination laws when em-
ployers choose to displace them based on their age due to stereo-
types rather than performance or other legitimate business rea-
sons. And, clearly, unfounded stereotypes about older workers lin-
ger. AARP attorneys have battled employer perceptions that older
workers have less energy and are less engaged despite our research
at AARP showing that, actually, older workers are more engaged
in their jobs and are more reliable.

Some employers believe older workers are a poor investment for
participation in training. However, AARP research shows that they
are more loyal to their current employers and may be better train-
ing investments. And, finally, some employers have outdated no-
tions that older workers are unable to adapt in industries like com-
puters and information technology. This, despite us baby boomers
who are enthusiastic about embracing all kinds of rapidly changing
IT products and services.

Failing to allow older workers a fair chance to fight age discrimi-
nation is directly contrary to other Federal policies envisioning that
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Americans will work longer. For instance, the 1983 Social Security
amendments increased the age of eligibility for full benefits to be
paid. Eliminating discrimination is critical if older workers are to
delay their date of retirement. Working longer is good for society
because earners typically pay more in taxes than retirees. It is also
good for workers, who have more years to save and less time in re-
tirement that they have to finance. And it is good for employers,
who retain skilled and experienced employees.

AARP strongly favors and endorses H.R. 3721. It would eliminate
the second-class status for victims of age bias that the Court in the
Gross decision seemed to embrace. In the worst economic condi-
tions in decades for older workers, Congress should act now to cor-
rect this misguided ruling.

Thank you.

[The statement of Ms. Aldrich follows:]

Prepared Statement of Gail Aldrich, Member, Board of Directors, AARP

GOOD MORNING CHAIRMAN ANDREWS AND RANKING MEMBER PRICE: My name is
Gail Aldrich. I am a member of the Board of Directors of AARP and I am pleased
to testify today on behalf of AARP. Older workers have long been an AARP priority,
and roughly half of all AARP members are employed either full or half-time. On be-
half of AARP’s members and all older workers, we advocate for older workers both
in Congress and before the courts to combat age discrimination. AARP also partici-
pates in the Senior Community Service Employment Program (SCSEP) in which we
match lower-income older jobseekers and employers with available positions. We
also annually recognize “Best Employers” for workers over age 50, and partner with
employers stating a commitment to welcome older persons into their workforce as
part of an AARP “National Employer Team.” We also organize job fairs allowing em-
ployers and older workers to find one another.

I want to preface my remarks by noting that before I became an AARP Board
member, I was formerly a business executive, responsible for applying federal and
state employment laws on a day-to-day basis. Specifically, I previously served as
chief membership officer for the Society for Human Resources Management
(SHRM). During my career, I also have been the lead human resources professional
for three major organizations: the California State Automobile Association, Expo-
nent, an engineering and scientific consulting firm, and the Electric Power Research
Institute. As a result, I am quite familiar with the challenges of addressing age or
other discrimination claims by employees.

I want to thank you and all members of the Education and Labor Subcommittee
on Health, Employment, Labor and Pensions for extending AARP this opportunity
to speak on the issue of protecting older workers against age discrimination, and
in particular, the topic of proposed legislation to address the U.S. Supreme Court’s
troubling decision last year in Gross v. FBL Financial Services, Inc., No. 08-441, 129
S. Ct. 2343 (June 18, 2009). In that decision the Supreme Court, by the narrowest
of margins, announced 5-4 that older workers challenging unfair treatment based
on their age, under the Age Discrimination in Employment Act (ADEA), have lesser
protection than other workers protected by federal law against illegal bias. Older
workers, the Court said, have to meet a higher standard to prove discrimination
than workers facing bias based on their sex, race or national origin. In effect, the
Court said that Congress intended—when it passed the ADEA back in 1967—to
place older workers in a second-class category of protection from unfair treatment
at work. We at AARP think this decision is wrong, and that the court’s under-
standing of what Congress meant when it enacted the ADEA is inaccurate. Unless
corrected, this decision will have devastating consequences for older workers—work-
ers who represent a growing share of the U.S. workforce and are increasingly crit-
ical to the nation’s economic recovery.

The Supreme Court’s decision in Gross v. FBL could not have come at a worse
time for older workers, who are experiencing a level of unemployment and job inse-
curity not seen since the late 1940s. Over the past 28 months (December 2007
through March 2010), finding work has proven elusive for millions of younger and
older workers as employers have laid off workers and scaled back hiring due to re-
duced demand. However, older workers face another barrier—age discrimination.
Age discrimination is difficult to quantify, since few employers are likely to admit
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that they discriminate against older workers. Available research does highlight,
however, the extent to which younger job applicants are preferred over older ones,
who more often fail to make it through the applicant screening process.! Older
workers themselves see age discrimination on the job: 60 percent of 45-74-year-old
respondents to a pre-recession AARP survey contended that based on what they
have seen or experienced, workers face age discrimination in the workplace.2 That
percentage could well be higher if those workers were asked about age discrimina-
tion today. More age discrimination charges were filed with the Equal Employment
Opportunity Commission (EEOC) in FY 2008 and FY 2009 than at any time since
the early 1990s, according to the latest EEOC data.3

One of the ways in which the Gross decision already has affected older workers
is to make it impossible in some circumstances to bring age discrimination claims.
Some courts have interpreted the Gross Court’s language to require proof that age
bias was a “sole cause” of an unfair termination, or as in Jack Gross’ case, an unfair
demotion. Thus in one recent case in Alabama, the plaintiff alleged both race and
age discrimination. Culver v. Birmingham Bd. of Education, 2009 WL 2568325 (N.D.
Ala. August 17, 2009). Relying on Gross, the court ordered Mr. Culver to either
abandon his age claim or his race discrimination claim because “Gross hleld] for the
first time that a plaintiff who invokes the ADEA has the burden of proving that
the fact that he is over 40 years old was the only * * * reason for the alleged ad-
verse employment action.” This was never the law before Gross, and it makes no
sense now. Surely Congress meant for victims of age and other bias to bring claims
on whatever grounds they can assemble proof to support a charge of discrimination.
Not to choose between one of several grounds of illegal unfair treatment. Similarly,
in a case in Pennsylvania, a federal court recently relied on Gross to force a plaintiff
to choose between claims of age and sex discrimination. Wardlaw v. City of Philadel-
phia Streets Dep’t, 2009 WL 2461890 (E.D. Pa. Aug. 11, 2009). The court cited the
plaintiff’s allegations that she was treated less favorably because she was an “older
female” to conclude that her age was not the “but-for” cause of the discrimination
she complained of According to this court, “The Supreme Court held in Gross that
a plaintiff can only prevail on an age-related employment discrimination claim if
that is the only reason for discrimination.” Once again, AARP submits this makes
no sense and fundamentally misunderstands the ADEA. We cannot wait for these
sorts of rulings to spread. This must end.

Thus, AARP strongly endorses the Protecting Older Workers Against Discrimina-
tion Act or “POWADA”, H.R. 3721, of which many members of this Committee are
a sponsor. POWADA would correct the wrong turn in the law that the Gross deci-
sion represents. It would eliminate the second-class status for victims of age bias
that the Court in Gross seemed to embrace. It would tell lower courts not to treat
older workers who face discrimination law differently, in key respects, than they
treat workers who face bias on grounds of race or sex under Title VII of the 1964
Civil Rights Act. Congress, after all, consistently has followed Title VII as the model
for other employment discrimination laws, like the ADEA and the Americans with
Disabilities Act.

Let me say a few more words about the impact on older workers of this Court
decision. It takes away a vital legal protection at the very time that the economy
does not give older workers the luxury of ignoring discrimination and simply finding
another job.

The unemployment rate for persons aged 55 and over has more than doubled
since the start of the recession, rising from 3.2 percent in December 2007 to 6.9 per-
cent in March 2010. Although the unemployment rate for this age group has tradi-
tionally been and remains lower than that for younger persons, the increase in un-
employment for older persons has been greater, thus significantly narrowing the age
gap in unemployment.

Once out of work, older job seekers face a prolonged and often discouraging job
search. Newspapers and news programs have profiled many older jobs seekers who
report sending out hundreds of resumes and receiving few if any responses from em-
ployers. Statistics back up the anecdotes of the job-seeking frustrations of older
workers. Average duration of unemployment has soared since the start of the reces-

1M. Bendick, L. E. Brown, and K. Wall, “No Foot in the Door: An Experimental Study of Em-
ployment Discrimination against Older Workers, Journal of Aging & Social Policy, 1999 10(4),
1999, pp. 5-23; J. Lahey, Age, Women, and Hiring: An Experimental Study (Chestnut Hill, MA:
Center for Retirement Research at Boston College, 2006).

2 AARP, Staying Ahead of the Curve 2007: The AARP Work and Career Study (Washington,
DC: AARP, 2008).

3U.S. Equal Employment Opportunity Commission, April 29, 2010 at Atip:/ /www.eeoc.gov/
eeoc [ statistics [ enforcement [ index.cfm.
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sion and is substantially higher for older job seekers than it is for their younger
counterparts—38.4 weeks verse 31.1 weeks in March—a difference of nearly two
months. In December 2007, average duration of unemployment for older persons
was 20.2 weeks.

Older workers also are more likely to be found among the long-term unem-
ployed—those who have been out of work for 27 or more weeks. Just over half (50.6
percent) of job seekers aged 55 and over and 42 percent of those under age 55 could
be classified as “long-term” unemployed in March. Once out of work, older persons
are more likely than the younger unemployed to stop looking for work and drop out
of the labor force. If they do find work, they are more likely than younger job finders
to earn less than they did in their previous employment.

Today, older workers are more likely than younger workers to be displaced. As
of December 2009, 78 percent of unemployed workers aged 55 and over were out
of work because they lost their jobs or because a temporary job ended. This com-
pares to 65 percent of the unemployed under age 55. Job loss has risen substantially
for both age groups since the start of the recession two years earlier and far more
than it had in the two years before December 2007. (See Table 1.)

Hence, older workers need effective age discrimination laws when employers
choose to displace them based on their age, due to stereotypes or other forms of bias,
rather than their performance or other legitimate business reasons. And there can
be no doubt that unfounded stereotypes about older workers linger. In cases in
which AARP has played a role over the last decade, AARP attorneys have battled
employer perceptions that older workers have less energy and are less engaged, de-
spite AARP research data showing that on the contrary, older workers are more en-
gaged in their jobs, as well as more reliable (i.e., less likely to engage in absentee-
ism). Some employers also still believe older workers are a poor investment and are
disinclined to include them in training programs. Again, AARP research shows that
older workers are more loyal to (i.e., less likely to leave) their current employers,
and thereby may be better bets in terms of employer investments in training. And
finally, some employers have outdated notions of older workers as incapable of
adapting in industries—such as computers and information technology—requiring
acquisition of new skills, despite Baby Boomers’ enthusiastic embrace of virtually
all forms of rapidly changing IT products and services.

Research also shows why failing to protect older workers from discriminatory ex-
clusion from employment 1s not only unjust but also counterproductive for a nation
facing enormous challenges supporting a growing aging population. That is, there
is growing evidence that older persons need to work and that they would benefit
financially from working longer: millions lack pension coverage, have not saved
much for retirement, have lost housing equity, and have seen their investment port-
folios plummet. Many have exhausted their savings and tapped their IRA and
401(k) accounts while unemployed. Some workers seem to be opting for Social Secu-
rity earlier than they might have otherwise. The Urban Institute (UI), for example,
points to a surge in Social Security benefit awards at age 62 in 2009. To a large
extent, this is a result of a sharp rise in the aged 62 population. However, the Ul
reports that the benefit take-up rate was substantially higher in 2009 than in recent
years, which they say is likely due to an inability to find work.4 One out of four
workers in the 2010 Retirement Confidence Survey maintains that their expected
retirement age has increased in the past year, most commonly because of the poor
economy (mentioned by 29 percent) and a change in employment situation (men-
tioned by 22 percent).5

Failing to allow older workers a fair chance to fight age discrimination is directly
contrary to other federal policies envisioning that Americans will work longer. Pub-
lic policies such as the 1983 Social Security amendments that increased the age of
eligibility for full benefits and the benefits for delaying retirement, as well legisla-
tion in 2000 that eliminated the Social Security earnings test for workers above the
normal retirement age, were designed to encourage longer work lives. Eliminating
discrimination is critical if older persons are to push back the date of retirement.

Working longer is good for society as earners typically pay more in taxes than re-
tirees and contribute to the productive output of the economy. It is also good for
workers, who have more years to save and less time in retirement to finance. And
it is good for employers who retain skilled and experienced employees. This last ad-
vantage may be less clear in a deep recession; however, the economy will recover

4R. W. Johnson and C. Mommaerts, Social Security Retirement Benefit Awards Hit All-Time
High in 2009, Fact Sheet on Retirement Policy (Washington, DC: Urban Institute, 2010).

5EBRI, “The 2010 Retirement Confidence Survey: Confidence Stabilizing, but Preparations
Continue to Erode,” EBRI Issue Brief, No. 340, March 2010 at www.ebri.org/pdf/briefspdf/
EBRI—IB—03-2010—N0340—RCS.pdf.
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eventually—we hope sooner rather than later! With the impending retirement of the
boomers, many experts predict sizable labor and skills shortages in many industries.

In closing, I want to emphasize AARP’s commitment to vigorous enforcement of
the ADEA and other civil rights law as one part of a broad-based strategy to serve
the needs and interests of older workers consistent with the overall public interest.
We recognize that prudent employers, indeed we hope most employers, follow the
law and respect the rights of older workers. But we also believe that the ADEA and
other civil rights law must be preserved so that they act as a real deterrent, and
if need be, a tool for redress, when employers are tempted to discriminate or actu-
ally violate the rights of older workers. Unless POWADA returns the law to the
state of affairs that existed before the Gross decision, legal advocates will have a
very hard time defending older workers who encounter workplace bias. And we also
urge Congress to make sure that POWADA protects older workers from the expan-
sion of the reasoning in Gross to other employment laws. For instance, we are
aware of decisions restricting application of other laws important to older workers—
such as the ADA and ERISA, see Serwatka v. Rockwell Automation, Inc.,—F.3d——
, 2010 WL 137343 (7th Cir., January 15, 2010) (NO. 08-4010)(ADA) and Nauman
v. Abbott Laboratories, CA 04-7199 (N.D. Ill. April 22, 2010)—based on the flawed
logic of the narrow Supreme Court majority in Gross.

We believe the Protecting Older Workers Against Discrimination Act (POWADA),
H.R. 3721, is a vital and reasonable effort to restore the law to the state of play
prior to the Gross decision. At that time, employers were able to manage their proof
obligations in ADEA cases. Virtually no court in the U.S. believed age had to be
the only reason for an employer terminating an older worker for the worker to have
a claim under the ADEA. But now, based on Gross, some courts have been embrac-
ing this new and onerous interpretation. And the same view has been applied to
other civil rights laws, to the detriment of older workers and other discrimination
victims. This is not right. In the worst economic conditions in decades for older
workers, Congress should act now to correct the misguided ruling in the Gross deci-
sion and pass POWADA.

Thank you.

TABLE 1.-PERCENT OF WORKERS GIVING JOB LOSS OR END OF TEMPORARY JOB AS THE REASON
THEY WERE UNEMPLOYED, BY AGE, DECEMBER 2005, DECEMBER 2007, AND DECEMBER 2009

Age and reason for unemployment December 2005 December 2007 December 2009

Aged 55+:
Job loser/on layoff 21.0 23.8 14.0
Other job loser 33.8 36.8 55.8
Temporary job ended 8.3 8.2 8.6
Total 63.1 68.8 784
Under Age 55:
Job loser/on layoff 13.7 13.2 11.0
Other job loser 25.9 26.9 43.9
Temporary job ended 11.0 12.5 9.8
Total 50.6 52.6 64.7

Source: AARP PPI calculations of data in the Current Population Survey.

Chairman ANDREWS. Ms. Aldrich, thank you for your testimony
and your participation this morning.
Mr. Dreiband, welcome to the committee.

STATEMENT OF ERIC S. DREIBAND, FORMER GENERAL COUN-
SEL, U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
PARTNER, JONES DAY LAW FIRM

Mr. DREIBAND. Good morning, Chairman Andrews, Ranking
Member Price, and members of the subcommittee. I thank you and
the entire committee for affording me the privilege of testifying
today. My name is Eric Dreiband, as you mentioned, Chairman An-
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drews, and I am a partner at the law firm of Jones Day here in
Washington, D.C.

I am here today at your invitation to speak about the proposed
Protecting Older Workers Against Discrimination Act. I do not be-
lieve the bill would advance the public interest. In particular, the
bill, as drafted, will do nothing to protect workers from age dis-
crimination, other forms of discrimination, retaliation, or any other
unlawful conduct. I stay this for three reasons.

First, the bill incorrectly asserts that the decision by the Su-
preme Court of the United States in Gross v. FBL Financial Serv-
ices eliminated protection for many individuals. The Gross decision,
however, does not eliminate any protections for victims. Before the
decision, age discrimination defendants could prevail, even when
they improperly considered a person’s age, if they demonstrated
that they would have made the same decision or taken the same
action for reasons unrelated to age. The Court’s decision stripped
away this so-called “same action” or “same decision” defense, and
it, therefore, deprived entities that engage in age discrimination of
this defense.

For this reason, since the Gross decision was issued, the Federal
courts have repeatedly ruled in favor of discrimination plaintiffs
and against defendants. In fact, the United States Courts of Ap-
peals for the First, Second, Third, Fifth, Sixth, Seventh, Eighth,
Ninth, 10th, and 11th Circuits have relied upon the Gross decision
to issue decisions in favor of plaintiffs.

Second, the bill will restore the same action defense eliminated
by the Gross decision. Discrimination victims may prove that a pro-
tected trait, such as age, was a motivating factor for a particular
practice complained of, yet still lose their case. This is because the
bill would deprive discrimination victims of any meaningful remedy
in so-called “same action” cases. Their lawyers may receive pay-
ment for fees directly attributable to the pursuit of a motivating
factor claim, but the alleged victim will get nothing—no job, no
money, no promotion, nothing.

Mr. Gross, for example, will receive nothing if he proves upon re-
trial that age motivated his employer to demote him and his em-
ployer establishes its same action defense. He may win a moral vic-
tory, perhaps, but nothing else. And the bill may enable some law-
yers to earn more money, but who does this benefit? The answer
is lawyers, not discrimination victims, not unions, and not employ-
ers.

Third, the bill is overly broad, vague, and ambiguous and may
open up a Pandora’s box of litigation. It purports to apply to any
Federal law forbidding employment discrimination and several
other laws, but the bill does not identify which laws it will amend.
As a result, discrimination victims, unions, employers, and others
will unnecessarily spend years or decades and untold amounts of
{noney fighting in court about whether the bill changes particular
aws.

The public will have to wait years or decades until the matter
trickles up to the Supreme Court to settle the question, case by
case, about one law after another. In the meantime, litigants in
courts will waste time, money, and resources litigating this issue
with no benefit for anyone. The threat of decades of litigation about
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these issues is not merely hypothetical. Note in this regard that it
took 38 years of litigation before the Supreme Court finally decided
in 2005 that the Age Discrimination in Employment Act permits
claims for unintentional age discrimination.

Congress can fix this vagueness problem rather easily by amend-
ing the bill to apply solely to the Age Discrimination in Employ-
ment Act, which was the only statute at issue in Mr. Gross’s case,
or, at a minimum, listing the laws that Congress intends to amend.
The recently acted Lilly Ledbetter Fair Pay Act of 2009 specifically
identified the laws it amended, and Congress can do the same here.

Thank you, and I look forward to your questions.

[The statement of Mr. Dreiband follows:]

Prepared Statement of Eric S. Dreiband, Partner, Jones Day Law Firm

1. Introduction

Good morning Chairman Andrews, Ranking Member Price, and Members of the
Committee. I thank you and the entire Committee for affording me the privilege of
testifying today. My name is Eric Dreiband, and I am a partner at the law firm
Jones Day here in Washington, D.C.

I previously served as the General Counsel of the United States Equal Employ-
ment Opportunity Commission (“EEOC” or “Commission”). As EEOC General Coun-
sel, I directed the federal government’s litigation of the federal employment dis-
crimination laws. I also managed approximately 300 attorneys and a national litiga-
tion docket of approximately 500 cases.

During my tenure at the EEOC, the Commission continued its tradition of aggres-
sive enforcement. We obtained relief for thousands of discrimination victims, and
the EEOC’s litigation program recovered more money for discrimination victims
than at any other time in the Commission’s history. The Commission settled thou-
sands of charges of discrimination, filed hundreds of lawsuits every year, and recov-
ered, literally, hundreds of millions of dollars for discrimination victims.

I am here today, at your invitation, to speak about the proposed Protecting Older
Workers Against Discrimination Act, H.R. 3721. I do not believe that the bill would
advance the public interest.

First, the bill incorrectly asserts that the decision by the Supreme Court of the
United States in Gross v. FBL Financial Services, Inc. eliminated “protection for
many individuals whom Congress intended to protect.” In fact, the Gross decision
will not eliminate protections at all. Before the Gross decision, age discrimination
defendants could prevail, even when they improperly considered a person’s age, if
they demonstrated that they would have made the same decision or taken the same
action for additional reasons unrelated to age. The Court in the Gross case elimi-
nated this so-called “same decision” or “same action” defense. For this reason, since
the Gross decision issued, the federal courts have repeatedly ruled in favor of age
discrimination plaintiffs and against defendants.

Second, the bill as proposed will enable age discrimination and other victims to
prove a violation if an impermissible factor “was a motivating factor for the practice
complained of, even if other factors also motivated that practice.” It will also restore
the “same action” defense and may render the “motivating factor” standard nearly
irrelevant. The proposed bill would deprive discrimination victims of any meaningful
remedy in “same action” cases. Their lawyers may receive payment for fees “dem-
onstrated to be directly attributable only to the pursuit of” a “motivating factor”
claim. But the alleged victim will get nothing—no job, no money, no promotion. Mr.
Gross, for example, will receive nothing if he proves age motivated his employer to
demote him and his employer establishes its same action defense. His lawyer,
though, will receive some money. As a result, if enacted in its current form, the bill
may enhance protections for lawyers, but do nothing for individuals.

Third, the bill is overly broad, vague, and ambiguous. It purports to apply to “any
Federal law forbidding employment discrimination,” and several other laws, but the
bill does not identify which laws the bill will amend. As a result, discrimination vic-
tims, unions, employers, and others will unnecessarily spend years or decades, and
untold amounts of money, fighting in court over whether the bill changes particular
laws. This will have no positive consequences for anyone. Congress can fix this
vagueness problem rather easily by amending the bill to apply solely to the Age Dis-
crimination in Employment Act—the only statute at issue in the Gross case—or at
a minimum listing the laws that Congress intends it to apply.
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1I. Background

A. Age Discrimination in Employment Act of 1967

Congress enacted the Civil Rights Act of 1964 to make unlawful race and other
forms of discrimination in employment and other areas. Title VII of that Act pro-
hibits employment discrimination based on race, color, religion, sex and national ori-
gin.! Title VII also prohibits discrimination against any individual who has opposed
unlawful discrimination or made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or Title VII hearing.

Title VII also created the EEOC. EEOC enforcement authority over Title VII is
plenary, with the exception of litigation against public employers. EEOC also en-
forces several other federal employment discrimination laws, including the employ-
ment provisions of Americans with Disabilities Act, the Equal Pay Act, and the Age
Discrimination in Employment Act (“ADEA”).

During the debate that led to Title VII’s enactment, Congress considered whether
or not to include age as a protected class under Title VII. Congress determined that
it did not have sufficient information about age discrimination to legislate on the
issue.2 So, Congress directed the Secretary of Labor to study the issue and to report
to Congress.3

Then-Secretary of Labor W. Willard Wirtz studied age discrimination in employ-
ment, and on June 30, 1965, he issued his report to the Congress. The report be-
came known as the “Wirtz Report.”4 The Wirtz Report found that little age discrimi-
nation arose from dislike or intolerance of older people, but that arbitrary age dis-
crimination was then occurring in the United States. Secretary Wirtz concluded that
there was substantial evidence of arbitrary age discrimination, which he defined as
“assumptions about the effect of age on [an employee’s] ability to do a job when
there is in fact no basis for these assumptions,” particularly in the hiring context.5

Secretary Wirtz suggested that Congress deal with the problem of arbitrary age
discrimination by enacting a bill called “The Age Discrimination in Employment Act
of 1967.” President Lyndon Johnson and majorities of both Houses of Congress
agreed, and President Johnson signed the bill into law at the end of 1967.

The ADEA prohibits employment discrimination based on age.® Specifically, the
ADEA makes it unlawful for employers, unions, and others to:

(1) fail or refuse to hire or to discharge any individual or otherwise discriminate
against any individual with respect to his compensation, terms, conditions, or privi-
leges of employment, because of such individual’s age;

(2) limit, segregate, or classify his employees in any way which would deprive or
tend to deprive any individual of employment opportunities or otherwise adversely
affect his status as an employee, because of such individual’s age; or

(3) reduce the wage rate of any employee in order to comply with the ADEA.7

The ADEA also contains protections against retaliation. The ADEA has never had
any mixed motive provision.

B. The Mixed Motive Doctrine

There are two general ways to prove individual Title VII claims. The Supreme
Court established the first in 1973 when it decided McDonnell Douglas Corporation
v. Green.8 In that case, an African-American employee of a manufacturing company
alleged that his discharge and his employer’s general hiring practices were racially
motivated and violated Title VII. The Supreme Court in McDonnell Douglas clari-
fied the proof structure that applies to a private, non-class action Title VII cases.
The Court explained that a plaintiff in a Title VII case must first establish a “prima
facie” case of discrimination by proving that:

(i) the plaintiff is a member of a protected class;

(ii) the plaintiff applied and was qualified for a job for which the employer was
seeking applicants;

(ii1) despite the plaintiff's qualifications, the employer rejected the plaintiff; and

(iv) after the employer rejected the plaintiff, the position remained open and the
employer continued to seek applicants from persons of the plaintiff’s qualifications.?

If the plaintiff establishes a prima facie case of discrimination, the burden shifts
to the defendant to articulate “some legitimate, nondiscriminatory reason for the
employee’s rejection.” 10 The plaintiff then must be “afforded a fair opportunity to
show t}1at [the employer’s] stated reason for [plaintiff’s] rejection was in fact pre-
text.”1

In 1989, the Supreme Court established another way for a Title VII plaintiff to
prove a Title VII violation. In Price Waterhouse v. Hopkins, the Court considered
the case of Ann Hopkins.12 Ms. Hopkins was a female senior manager at an ac-
counting firm. She alleged that the firm denied her a promotion because of her sex.
Ms. Hopkins was very accomplished and competent. The Company cited her lack of
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interpersonal skills and abrasiveness as the reasons for its decision not to promote
her.13

The Supreme Court in Price Waterhouse explained that a plaintiff may prove a
Title VII violation when a challenged decision is the product of both permissible and
impermissible considerations. When a Title VII plaintiff proves that an illegitimate
factor such as race or sex plays a motivating or substantial part in the employer’s
decision, the Court decided, the burden of persuasion shifts to the defendant to show
by a preponderance of evidence that it would have made the same decision even in
the absence of the illegitimate factor.14 The Court also determined that to shift the
burden of persuasion to the employer, the employee must present “direct evidence
that an illegitimate criterion was a substantial factor in the [employment] deci-
sion.” 15

The “same decision” defense created by Price Waterhouse was a complete defense
to liability. The Court explained:

[Wlhen a plaintiff in a Title VII case proves that her gender played a motivating
part in an employment decision, the defendant may avoid a finding of liability only
by proving by a preponderance of the evidence that it would have made the same
decision even if it had not taken the plaintiff’s gender into account.16

Two years after the Court decided Price Waterhouse, Congress enacted the Civil
Rights Act of 1991. As part of the 1991 Act amendments, Congress codified the
mixed motive concept first described by Price Waterhouse. Congress added the fol-
lowing to Title VII:

Except as otherwise provided in this subchapter, an unlawful employment prac-
tice is established when the complaining party demonstrates that race, color, reli-
gion, sex, or national origin was a motivating factor for any employment practice,
even though other factors also motivated the practice.1?

The Civil Rights Act of 1991 modified the Price Waterhouse “same action” defense
slightly, as follows:

On a claim in which an individual proves a violation under section 2000e-2(m) of
this title and a respondent demonstrates that the respondent would have taken the
same action in the absence of the impermissible motivating factor, the court—

(i) may grant declaratory relief, injunctive relief (except as provided in clause (ii)),
and attorney’s fees and costs demonstrated to be directly attributable only to the
pursuit of a claim under section 2000e-2(m) of this title; and

(i1) shall not award damages or issue an order requiring any admission, reinstate-
ment, hiring, promotion, or payment, described in subparagraph (A).18

The Civil Rights Act of 1991 also amended the ADEA.19 It did not add any “moti-
vating factor” claim or “same action” defense to the ADEA, nor has Congress ever
done so.

Nine years later, in 2000, the Supreme Court decided Reeves v. Sanderson Plumb-
ing Products, Inc. and applied the McDonnell Douglas burden shifting framework
to the ADEA.20 In Reeves, a discharged employee alleged that his employer unlaw-
fully fired him because of his age. The Court recognized that “Courts of Appeals
* % * have employed some variant of the framework articulated in McDonnell Doug-
las to analyze ADEA claims that are based principally on circumstantial evi-
dence.”2! The Court assumed that the McDonnell Douglas framework applies to
ADEA claims22 and addressed “whether a defendant is entitled to judgment as a
matter of law when the plaintiff’s case consists exclusively of a prima facie case of
discrimination and sufficient evidence for the trier of fact to disbelieve the defend-
ant’s legitimate, nondiscriminatory explanation for its action.”23 The Court con-
cluded that the employee presented sufficient evidence to show that the defendant
violated the ADEA 24

C. Gross v. FBL Financial Services, Inc.

Jack Gross sued his employer, FBL Financial Group, Inc. for alleged ADEA viola-
tions. Mr. Gross alleged that his employer violated the ADEA when it demoted him
in January 2003 because of his age.

Mr. Gross began his employment with the Company in 1971, and he received sev-
eral promotions over the years. By 2003, he held the position of claims administra-
tion director. In that year, when he was 54 years old, the Company reassigned Mr.
Gross to the position of claims project coordinator. At that same time, FBL trans-
ferred many of his job responsibilities to a newly created position—claims adminis-
tration manager. The Company gave that position to Lisa Kneeskern, a former sub-
ordinate of Mr. Gross. Ms. Kneeskern was also younger than Mr. Gross. She was
then in her early forties. Mr. Gross and Ms. Kneeskern received the same pay, but
Mr. Gross considered the reassignment a demotion because FBL reallocated his
former job responsibilities to Ms. Kneeskern.
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Mr. Gross sued FBL in 2004. Before the case went to the trial, counsel for both
sides asked the trial judge to instruct the jury about the burden of proof. FBL’s law-
yer requested that the judge tell the jury the following:

Your verdict must be for Plaintiff if both of the following elements have been prov-
en by the preponderance of the evidence:

(1) Deﬁendant demoted Plaintiff to claims project coordinator effective January 1,
2003; an

(2) Plaintiff’'s age was the determining factor in Defendant’s decision.

If either of the above elements has not been proven by the preponderance of the
evidence, your verdict must be for Defendant.

“Age was a determining factor” only if Defendant would not have made the em-
ployment decision concerning plaintiff but for his age; it does not require that age
was the only reason for the decision made by Defendant.25

Mr. Gross’ attorney asked the trial judge to tell the jury the following:

Your verdict must be for plaintiff on plaintiff’s age discrimination claim if all the
following elements have been proved by the preponderance of the evidence:

First, defendant demoted plaintiff; and

1Secoxflfd, plaintiff’s age was a motivating factor in defendant’s decision to demote
plaintiff.

However, your verdict must be for defendant if any of the above elements has not
been proved by a preponderance of the evidence, or if it has been proved by the pre-
ponderance of the evidence that defendant would have demoted plaintiff regardless
of his age. You may find age was a motivating factor if you find defendant’s stated
reasons for its decision are not the real reasons, but are a pretext to hide age dis-
crimination.26
. The trial judge generally agreed with Mr. Gross’ lawyer and told the jury the fol-

owing:

Your verdict must be for the plaintiff if all the following elements have been
proved by a preponderance of the evidence:

First, defendant demoted plaintiff to claims project coordinator effective January
1, 2003; and

1Seco?fd, plaintiff's age was a motivating factor in defendant’s decision to demote
plaintiff.

However, your verdict must be for the defendant if any of the above elements has
not been proved by the preponderance of the evidence, or if it has been proved by
the preponderance of the evidence that defendant would have demoted plaintiff re-
gardless of his age. You may find age was a motivating factor if you find defendant’s
stated reasons for its decision are not the real reasons, but are a pretext to hide
age discrimination.2?

The jury found in favor of Mr. Gross and awarded him $46,945. After the trial,
FBL asked the trial judge to overturn the jury’s verdict. The court declined.2®8 The
court applied a McDonnell Douglas analysis and upheld the jury’s verdict. The court
found that Mr. Gross had established a prima facie case of age discrimination, that
FBL had presented a legitimate, nondiscriminatory reason for the change in Mr.
Gross’ responsibilities, and that the jury nonetheless could have reasonably found
that FBL’s stated reason for the demotion was not credible.

FBL appealed to the United States Court of Appeals for the Eighth Circuit. The
Eighth Circuit reversed and remanded for a new trial because it found that a mixed
motive jury instruction was not proper. The court applied Price Waterhouse and
held that a mixed motive jury instruction was improper because Mr. Gross did not
present “direct evidence” of age discrimination.2® According to the court, the trial
judgke;)hould have instructed the jury consistent with the McDonnell Douglas frame-
work.

The Supreme Court granted certiorari and vacated and remanded the Eighth Cir-
cuit’s opinion. The Court decided that a plaintiff who brings an intentional age dis-
crimination claim must prove that age was the “but-for” cause of the challenged ad-
verse employment action.3! The Court determined that the burden of persuasion
does not shift to the employer to show that it would have taken the action regard-
less of age, even when a plaintiff has produced some evidence that age was one mo-
tivating factor in that decision.32

The Court identified the issue as “whether the burden of persuasion ever shifts
to the party defending an alleged mixed-motives discrimination claim brought under
the ADEA.”33 The Court held that the burden does not shift. Title VII explicitly sets
forth the motivating factor and same action burdens, but, the Court explained, the
ADEA says nothing about any motivating factor or same action defense. The Court
observed that when Congress amended Title VII in 1991 and added the motivating
factor and same action provisions, it did not add those provisions to the ADEA, even
though it made other changes to the ADEA.34
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The Court observed that the ADEA makes it “‘unlawful for an employer * * *
to fail or refuse to hire or to discharge any individual or otherwise discriminate
against any individual with respect to his compensation, terms, conditions, or privi-
leges of employment, because of such individual’s age.’”35 The Court then applied
what it said was the ordinary meaning of “because of,” and reasoned that the
ADEA’s “because of” standard requires a plaintiff who alleges intentional age dis-
crimir;gtion to “prove that age was the ‘but-for’ cause of the employer’s adverse ac-
tion.”

The Court rejected the contention that Price Waterhouse’s “motivating factor,”
“same decision,” and “direct evidence” standards should govern ADEA cases. The
Court observed that Price Waterhouse’s burden-shifting framework is “difficult to
apply” and that the “problems” associated with Price Waterhouse’s “application have
eliminated any perceivable benefit to extending its framework to ADEA claims.”37

II1. The Protecting Older Workers Against Discrimination Act

If enacted in its current form, the Protecting Older Workers Against Discrimina-
tion Act will do nothing to protect workers from age discrimination, other forms of
discrimination, retaliation, or any other unlawful conduct. Individual employees who
prove an unlawful motive will win nothing when the defendant establishes the same
action defense. They will “win” a moral victory, perhaps, but nothing else. The bill
may enable some lawyers to earn more money, but who does this benefit? The an-
swer is: lawyers, not discrimination victims, not unions, and not employers. Further-
more, the bill will hurt victims, unions, employers, and others because it will force
these individuals and entities to spend years or decades fighting in court about
whether the bill applies to what the bill vaguely describes as various laws that
“forbid[] employment discrimination.” The bill will thus help empty the bank ac-
counts of plaintiffs and defendants alike, and it will unnecessarily consume the lim-
ited resources of the federal courts.

Section 2—Findings and Purpose. The bill asserts that the Gross decision “has
narrowed the scope” of the ADEA’s protection and that Gross “rel[ied] on misconcep-
tions about the [ADEA].”38 These assertions are incorrect. Nothing in the text or
legislative history of the ADEA authorizes mixed-motive discrimination claims.3°
The ADEA prohibits employment discrimination “because of” an individual’s age.40
And, because Gross actually strips away the same action defense, Gross deprives en-
tikt){es that engage in age discrimination from a defense previously thought avail-
able.41

The bill also asserts that unless Congress takes “action,” age discrimination vic-
tims will “find it unduly difficult to prove their claims and victims of other types
of discrimination may find their rights and remedies uncertain and unpredict-
able.”42 This assertion is also incorrect. The “but for” causation standard does not
render discrimination victims helpless, nor does that standard mean that victims
will lose their cases.

For example, in the Gross case itself, the trial judge applied the McDonnell Doug-
las standards after the trial, overruled the defendant’s request the court overrule
the jury, and sustained the verdict.

Moreover, since the Gross decision issued, the federal courts have repeatedly
ruled in favor of age discrimination plaintiffs.43 Consider:

e In Hrisinko v. New York City Department of Education, decided two months
ago, the United States Court of Appeals for the Second Circuit reversed the district
court’s grant of summary judgment and ruled in favor of an age discrimination
plaintiff. The court noted that the plaintiff “faced changes in the terms and condi-
tions of her employment that rise to the level of an adverse employment action,”
and therefore she “has set forth a prima facie case of age discrimination [under the
McDonnell Douglas framework].” 44

e In Mora v. Jackson Memorial Foundation, Inc., also decided this year, the
United States Court of Appeals for the Eleventh Circuit observed that Gross estab-
lished that “no ‘same decision’ affirmative defense can exist.” The court reversed the
district court’s grant of summary judgment in favor of the employer and instead
ruled in the plaintiff’s favor.#5 The court concluded that “a reasonable juror could
accept that [the employer] made the discriminatory-sounding remarks and that the
remarks are sufficient evidence of a discriminatory motive which was the ‘but for’
cause of [the plaintiff's] dismissal.” 46

e Last year, the United States Court of Appeals for the First Circuit similarly re-
versed a district court’s pro-employer summary judgment decision and found in
favor of the plaintiff. In Velez v. Thermo King de Puerto Rico, Inc., the court applied
the McDonnell Douglas framework,%7 and noted that that “several aspects of the evi-
dence * * * are more than sufficient to support a factfinder’s conclusion that Ther-
mo King was motivated by age-based discrimination * * * These include Thermo
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King’s shifting explanations for its termination for Velez, the ambiguity of Thermo
King’s company policy * * * and, most importantly, the fact that in response to ar-
guablifssimilar conduct by younger employees, Thermo King took no disciplinary ac-
tion.”

e In Baker v. Silver Oak Senior Living Management Company, the United States
Court of Appeals for the Eighth Circuit reversed the district court’s pro-employer
grant of summary judgment, cited Gross decision, and ruled for the plaintiff. The
court concluded that “[the plaintiff] * * * presented a submissible case of age dis-
crimination for determination by a jury” when she introduced evidence that senior
executives stated that they had a “preference for younger workers.” 49

Several other courts, including the Third, Fifth, Sixth, Seventh, Ninth, and Tenth
Circuits, relied upon Gross to rule in favor of plaintiffs.50

Section 3—Standard of Proof. The Protecting Older Workers Against Discrimina-
tion Act would amend the ADEA to make an employment action unlawful if a plain-
tiff proves that an improper factor such as age motivated the employment action,
even if other, legitimate factors were also motivators.”5! But if a defendant can
show that it would have taken the same action despite the improper factor, the
plaintiff loses his or her right to damages, reinstatement, hiring, promotion, or pay-
ment.52 In the end, only the lawyers win; the Protecting Older Workers Against Dis-
crimination Act would allow courts to award certain attorney’s fees and costs and
would do nothing to enhance the ADEA’s protections of victims of discrimination.53

Title VII cases provide sobering examples of how the mixed motive framework
turns winning plaintiffs into losers. Like the bill, Title VII’s mixed motive frame-
work contains a same action defense and prevents victims from receiving a job,
money, or anything else, other than money for their lawyers.5¢ The types of injunc-
tive relief that plaintiffs want, such as a job or back pay, are expressly excluded.55
And, in fact, since the 1991 amendments to Title VII, mixed motive plaintiffs have
received nominal injunctive relief, or nothing.56 Some plaintiffs “won” only a hollow
declaration that he or she prevailed.57 To add insult to injury, former employees are
unlikely to receive any form of meaningful relief at all, as courts have found that
even injunctive relief is not warranted when the plaintiff is a former employee.58
And, while some courts have suggested that injunctive relief may be appropriate
when there is widespread discrimination or an employer maintains a discriminatory
policy, the courts may issue only an order to comply with the law—something the
law already requires even if no such order issues.59

Section 3—Application of Amendment. The Protecting Older Workers Against Dis-
crimination Act does not identify the laws to which it applies. Section 3 of the bill
simply states that the mixed motive proof structure would apply to “any Federal law
forbidding employment discrimination.”6% This language is hopelessly overbroad,
vague and ambiguous, and would open up a Pandora’s Box of litigation dedicated
to deciphering this section.

For example, will the bill cover the Fair Labor Standards Act, which prescribes
standards for the basic minimum wage and overtime pay? Or, will it cover only Sec-
tion 15 of the Fair Labor Standards Act because that is the only Section of the Act
that uses the word “discriminate?” 61

Consider also the Family and Medical Leave Act. That law, known as the
“FMLA,” provides eligible employees with up to twelve weeks of unpaid leave each
year for several reasons, including for the birth and care of a newborn child of the
employee; placement with the employee of a son or daughter for adoption or foster
care; to care for a spouse, son, daughter, or parent with a serious health condition;
to take medical leave when the employee is unable to work because of a serious
health condition; or for qualifying exigencies that occur because the employee’s
spouse, son, daughter, or parent is on active duty or is called to active duty status
as a member of the National Guard or Reserves in support of a contingency oper-
ation.62

The FMLA’s terms are gender neutral, and the Act protects both men as well as
women.3 Is the FMLA a “Federal law forbidding employment discrimination” under
the Protecting Older Workers Against Discrimination Act? If the bill is enacted in
its current form, the public will have to wait years or decades until the issue trick-
les up to the Supreme Court to settle the issue. In the meantime, litigants and
courts will waste time, money, and resources litigating this issue, with no benefit
for anyone.

The threat of decades of litigation about these issues is not merely hypothetical.
Note in this regard that it took 38 years of litigation before the Supreme Court fi-
nally decided, in 2005, that the ADEA permits claims for unintentional age discrimi-
nation in certain circumstances.®* The Protecting Older Workers Against Discrimi-
nation Act, as currently proposed, will create litigation, confusion, and needless
wasted resources and money because it does not precisely identify the laws it pur-
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ports to amend. No victim of employment discrimination will benefit from any of
this, and many will be hurt as will unions and employers. At a minimum, the bill
should identify specifically the laws that it amends. The recently-enacted Lilly
Ledbetter Fair Pay Act of 2009 specifically identified the laws it amended, and Con-
gress can do the same here.65

1IV. Conclusion

I respectfully suggest that Congress re-examine the bill and its impact on Mr.
Gross and other litigants. The bill will not restore any pre-Gross protections because
Gross did not narrow the ADEA’s protections. In fact, Mr. Gross already lost under
those standards: the U.S. Court of Appeals for the Eighth Circuit applied the Price
Waterhouse standard and overturned the jury’s verdict in Mr. Gross’ favor. Mr.
Gross and many others will likewise gain nothing if the bill passes in its current
form. The bill may provide greater income for some lawyers, but it will do so at a
terrible cost. Discrimination victims, unions, employers, and others will become em-
broiled in years of unnecessary litigation about the bill’'s meaning. None of this is
necessary, and I request that the Congress resist the urge to enact the bill as pro-
posed.
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Chairman ANDREWS. Thank you very much for your testimony.
We appreciate it.



25

Mr. Foreman, welcome.

STATEMENT OF MICHAEL FOREMAN, CLINICAL PROFESSOR
AND DIRECTOR OF THE CIVIL RIGHTS APPELLATE CLINIC,
DICKINSON SCHOOL OF LAW, PENN STATE UNIVERSITY

Mr. FOREMAN. Thank you, Chairman Andrews, Ranking Member
Price

Chairman ANDREWS. Can you pull the microphone a bit closer to
you there and turn it on?

Mr. FOREMAN. Is that better?

Chairman ANDREWS. Thank you.

Mr. FOREMAN. Thank you for convening this very important
hearing.

I think as you mentioned in your opening statement, it raises a
very fundamental issue, I think, before Congress. And I think that
fundamental issue is, when Congress passes a statute that says it
is unlawful to do something because of race, sex, national origin,
in this case age, how much discrimination is the Congress willing
to all?ow? How much discrimination does that type of statute tol-
erate?

And T think Congress sought to answer to that question. I know
we thought you answered that question. And the answer was pret-
ty straightforward: none. These laws don’t tolerate some level of al-
lowable discrimination. But, unfortunately, the Gross decision
changed all that. And the bill that you have before you is a bal-
anced response to Gross, it is a fair response to Gross, and, indeed,
it is a conservative response to Gross. And I can talk more about
why I believe that as we move forward.

Now, my colleague indicates that it will do nothing to help work-
ers. And I think his comment was, it is a moral victory, nothing
more. I think you want to ask Mr. Gross about that. Because,
under the very standard this bill proposes, Mr. Gross won. He
would win again, under that standard, because the jury found that
age was a motivating factor and that the employer could not prove
that they would have taken the same action anyhow; that it was,
in fact, a violation of the law. And the jury awarded him $46,000.
I don’t believe he views that as just a moral victory. The law has
teeth, it has meaning.

Now, what did the Gross decision really do? Number one, it ig-
nored interpretations of every circuit court of appeals that had ad-
dressed this decision since Price Waterhouse was handed down in
1989. It was a consistent view of all the courts that there was a
motivating factor causation standard within the ADEA, but the
Court ignored that. The Supreme Court ignored that and said, no,
the age law tolerates more discrimination than Title VII tolerates
unless you, Congress, make it very, very, very clear that you are
not going to tolerate any type of discrimination like that.

So, number one, the question is: This is for Congress to fix. And,
in fact, Justice Thomas in his opinion says, “This is Congress’s
issue. If you want us to protect, then you need to tell us explicitly.”

Two, it has caused havoc in the courts. One, it has called into
question the McDonnell Douglas standard that has been applied for
literally decades, in the age case. Courts are struggling because of
what the Supreme Court said. More importantly, it has called into
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question what is the appropriate standard of proof under a lot of
other statutes, not just the ADEA. The Seventh Circuit says it ap-
plies to the ADA because their interpretation of Gross is, unless
you, Congress, provide these magic words, the mixed motive type
of analysis, then it is but for causation. And so, it applies to any
statute that is out there. And, in fact, employers are arguing it ap-
plief1 to every statute that is out there that do not have these
words.

That is the reason I say that the bill is a measured response. It
reinstates the law to what it was prior to Gross and makes it clear
that when Congress says you shouldn’t consider something, hey,
you should not consider something; that is a violation of the law.
It provides the employers with the ability to say, if I would have
done that anyhow, they can limit their liability. So it is a measured
response.

And it does not tolerate some level of discrimination. Rather, it
sends the message that I think you all sent since 1991 and before
that, when we pass discrimination law, we are not going to allow
some level of discrimination or a little bit of discrimination, that
we are here to combat all discrimination.

And I am prepared to answer any questions on the bill or any
follow-ups you may have. Thank you.

[The statement of Mr. Foreman follows:]

Prepared Statement of Prof. Michael Foreman, Director, Civil Rights
Appellate Clinic, Pennsylvania State University Dickinson School of Law

CHAIRMAN ANDREWS, RANKING MEMBER PRICE AND MEMBERS OF THE SUB-
COMMITTEE: Thank you for convening this hearing regarding the impact of the Su-
preme Court’s decision in Gross v. FBL Financial Services, Inc.! on employees’ right
to work free from discrimination based upon age, and the legislative response to this
surprising decision.

Unfortunately the Court’s decision poses a very fundamental question—what Con-
gress really means when it says it is unlawful to discriminate because of age? Stat-
ed alternatively, what is the tolerable amount of discrimination Congress is willing
to permit against older workers? I, along with many others, believe that Congress
had already answered this question—none—but the Gross decision requires Con-
gress to be more explicit as to what amount of discrimination it will allow.

HR 3721 is a fair, balanced, indeed conservative attempt to return the law to
where everyone, the courts included, thought it was. The bill also attempts to stem
the confusion created by the decision and provides the explicit statement of congres-
sional intent the Supreme Court in Gross demands.

My name is Michael Foreman. I am the Director of the Civil Rights Appellate
Clinic at the Pennsylvania State University Dickinson School of Law where I also
teach an advanced employment discrimination course. I have handled employment
matters through all phases of their processing from the administrative filing, at
trial and through appeal and have represented both employers and employees. It
is from this broad perspective that I provide my testimony.2 Much of my testimony
is taken from my more detailed analysis of the Gross decision which will be appear-
ing in in Volume 40, Issue 4, Summer 2010 of the University of Memphis Law Re-
view.

Gross undermined Congress’s legislative intent and immediately impacted older
workers, relegating them to second-class status among victims of discrimination. It
has already been used to erode protections seemingly established under other anti-
discrimination laws. The Gross majority made it explicit that it is up to Congress
to clarify its intent in extremely precise terms when it amends employment dis-
crimination statutes. Indeed the majority chastises Congress for not being more spe-
cific as to its intent and appears to challenge Congress to act.3

1. Gross v. FBL Financial Services: the decision

Gross v. FBL Financial Services involved a claim that FBL engaged in ADEA-pro-
hibited age discrimination. In the district court, a jury found that Mr. Gross’s age
was a motivating factor in FBL’s decision to demote him.4 The district court in-
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structed the jury to enter a verdict for Gross if he proved by a preponderance of
the evidence that he was demoted and that his age was a motivating factor in the
demotion.5 The district court also explained to the jury that age was a motivating
factor if it played a part in the demotion and instructed the jury to return a verdict
for FBL if it proved that it would have demoted Gross regardless of age.®

On appeal, the Eighth Circuit reversed and remanded, holding that the district
court’s mixed-motive jury instruction was flawed because the appropriate legal anal-
ysis was the standard established in Price Waterhouse v. Hopkins,7 which shifts the
burden of persuasion to the employer only if the plaintiff presents “direct evidence”
of age discrimination.® Gross petitioned for certiorari on this narrow issue of wheth-
er direct evidence was required in age cases.? In a surprising 5-4 decision, the Su-
preme Court held that a mixed-motive jury instruction is never proper under the
ADEA because the ADEA’s prohibition against discrimination “because of” an indi-
vidual’s age requires plaintiffs to prove that age was the “but-for” cause of the em-
ployer’s decision.10

The Supreme Court stated that a plaintiff bringing a disparate-treatment claim
pursuant to the ADEA must prove, by a preponderance of the evidence, that age
was the “but-for” cause of the challenged employment action.!! According to the
Court, the burden of persuasion does not shift to the employer to show that it would
have taken the action regardless of age, even when a plaintiff has produced evidence
that age was one motivating factor in the decision.12

The majority believed the language of the ADEA is clear. In their view, the plain
meaning of the ADEA’s requirement that an employer’s adverse action was “because
of” age means that age was “the reason” the employer decided to act.!3 In other
words, the burden of persuasion necessary to establish employer liability is the
same in mixed-motives cases as in any other ADEA disparate-treatment action: the
plaintiff must prove by a preponderance of the evidence, either direct or circumstan-
tial, that age was the “but-for” cause of the challenged employer decision.!* The
Court concluded that because it held that ADEA plaintiffs retain the burden of per-
suasion to prove all disparate-treatment claims, it did not have to address whether
plaintiffs must present direct evidence to obtain a burden-shifting instruction.15

A. The Gross Majority Decided An Issue Not Presented To The Court

Neither the parties to Gross nor the interested amici curiae were given notice the
Court would be considering whether a mixed-motive instruction was available under
the ADEA.16 The issue presented and on which the Supreme Court granted certio-
rari was whether, under the ADEA, a plaintiff is required to present “direct evi-
dence” of age discrimination to obtain a mixed-motive jury instruction.l? Parties on
both sides proceeded with the understanding that the Price Waterhouse motivating-
factor type of analysis was applicable to ADEA claims until FBL filed its brief at
the Supreme Court questioning the utility of Price-Waterhouse.l® The majority,
rather than determining whether a Price-Waterhouse-type of mixed motive analysis
applied, determined that it must reach a much more fundamental issue—whether
any type of mixed-motive analysis applies to ADEA claims.1?

At oral argument, the Office of the Solicitor General pleaded with the Court not
to take up an issue that was not briefed by the parties or the United States.20 The
five-member Gross majority decision prompted the four justices in dissent to note
that the majority was unconcerned that the “question it chooses to answer has not
been briefed by the parties or interested amici curiae,” and that the majority’s “fail-
ure to consider the views of the United States, which represents the agency charged
with administering the ADEA [was] especially irresponsible.”21 Ultimately, the
Court avoided the issue on which it granted certiorari and held that the ADEA does
not authorize a mixed-motive discrimination claim.

B. The Gross Majority Ignored Precedent That Had Interpreted Similar Lan-
guage To Allow Mixed-Motive Liability

The Gross decision stands in stark contrast to the Court’s precedent and a body
of uniform circuit court decisions. In Price Waterhouse, the Court examined Title
VII and determined that the words “because of” prohibit adverse employment ac-
tions motivated, in whole or in part, by prohibited considerations.22 Considering the
relationship between Title VII and the ADEA, circuit courts consistently adopted the
Price Waterhouse standard in the context of ADEA claims for nearly twenty years
without issue.23

For example, in Febres v. Challenger Caribbean Corp., the United States Court
of Appeals for the First Circuit applied the Price Waterhouse standard to an ADEA
claim.24 The First Circuit explained that in a mixed-motive case the burden of per-
suasion does not shift merely because the plaintiff introduces sufficient direct evi-
dence to permit a finding that a discriminatory motive was at work.25 The burden
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shifts only if the direct evidence actually persuades the jury that a discriminatory
motive was at work.26 In sum, “the burden of persuasion does not shift unless and
until the jury accepts the ’direct evidence’ adduced by the plaintiff and draws the
inference that the employer used an impermissible criterion in reaching the dis-
puted employment decision.”27 In Gross, however, the Court determined that “be-
cause of” means something different for victims of age discrimination.28

The relevant language of Title VII and the ADEA use identical “because of” termi-
nology, and “[the Court has] long recognized that [its] interpretations of Title VII’s
language apply 'with equal force in the context of age discrimination, for the sub-
stantive provisions of the ADEA were derived in haec verba from Title VII.”” 29 The
majority appeared unconcerned by Congress’ use of identical language and instead
focused on what Congress did not explicitly do when it enacted the Civil Rights Act
of 1991.30 The ADEA’s text does not specifically reference a mixed motive type of
claim as Title VII does as amended in 1991.3! The majority found it significant that
Congress did not add this specific language to the ADEA when it amended Title VII,
even though it contemporaneously amended the ADEA in several ways.32 However,
the Gross majority never explained why identical “because of” language in the two
statutes should have different meanings.

Rather than justifying its departure from Price Waterhouse, the majority merely
characterized its holding as a decision not to extend Price Waterhouse to the
ADEA 33 The Court reasoned that it would not ignore Congress’ decision to amend
Title VII's relevant provisions but not to make similar changes to the ADEA.34 Ac-
cording to the Court, when Congress amends one statutory provision but not an-
other, it is presumed to have acted intentionally.35 Again, the Court was uncon-
cerned that its interpretation was in direct conflict with the understanding that the
Courts of Appeals have unanimously accepted since 1991.36

C. Gross Undermines Congressional Intent To Eliminate Discrimination In
The Workplace

The increased burden Gross imposes upon older workers contravenes the clear in-
tent of Congress to prohibit age discrimination in the workplace. Just a few years
after Price Waterhouse, Congress passed the 1991 amendments to Title VII to codify
the Court’s “motivating factor” test and to clarify that a same-decision defense went
only to damages—not liability.37 This amendment reflected Congress’ continued
commitment to eradicating discrimination in employment.38 Rather than recog-
nizing this express congressional approval of mixed-motive liability, the Gross ma-
jority misconstrues the amendment by inferring congressional intent to exclude
mixed-motive claims from employment discrimination statutes it did not simulta-
neously amend.3® Such an inference appears misplaced when the Court is inter-
preting amendments designed to counteract “Supreme Court decisions that sharply
cut back on the scope and effectiveness of [civil rights] laws.”40

The Courts of Appeals had universally recognized Congress’ express approval of
the motivating factor test, and, therefore, consistently applied that test in ADEA
claims for nearly twenty years.4! But now, having determined that Congress did not
intend these consistent interpretations, the five Justices have sent a clear message
that if Congress wants to eliminate the consideration of age in employment deci-
sions, it must explicitly say so.

II. The fundamental lessons of the Gross decision

A. If Congress Wants To Provide Protections Against Discrimination, Congress
Must Be Clear—Very Very Clear

The prohibitions against age discrimination in the workplace have never been
viewed as providing less protection for older workers, or stated alternatively, as al-
lowing more discrimination against older workers than the protections under Title
VII of the Civil Rights Act of 1964. Yet this is effectively Gross’s outcome. The ma-
jority’s decision has made it significantly more difficult to bring an age discrimina-
tion claim and requires employees who are victims of age discrimination to meet a
higher burden of proof than someone alleging discrimination based upon race, color,
religion, sex, or national origin under Title VII.

In Gross the Court concluded that even though age was a “motivating” factor for
the adverse employment action, as the jury determined in Mr. Gross’s case, this is
not enough to prove a violation of the ADEA.42 Congress has never said or implied
that age discrimination is any less pernicious than discrimination against Title VII-
protected groups, or that age discrimination should be harder to prove. Congress has
been unequivocal about its desire to eliminate all discrimination in the workplace—
%?Iclhi‘(‘ling age discrimination.43 Likewise, Congress modeled the ADEA on Title
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The majority based its holding on the notion that the prohibitions against dis-
crimination in the ADEA and Title VII need not be treated consistently unless Con-
gress states this explicitly.45 Because of identical language in both statutes, the ma-
jority requires an employee claiming age discrimination to prove more: they must
now prove “but-for” causation. This standard was rejected by the Court in Price
Waterhouse v. Hopkins,%6 as well as by Congress in the 1991 Amendments to the
Civil Rights Act.

B. Gross Increases The Burden Of Proof For Older Employees

The impact of Gross—that older workers attempting to prove unlawful discrimina-
tion have a much higher burden—was immediately recognized:

e “The ’but-for’ causation standard * * * makes it much more difficult for plain-
tiffs to prevail in age discrimination cases * * *, [I]t is not enough to show that
age may have influenced the employer’s decision.” “[A] significant victory for em-
ployers.” 47

o “Supreme Court Majority Makes It Harder for Plaintiffs to Prove Age Discrimi-
nation Under the ADEA” 48

e Without the “traditional 'mixed motive analysis,” * * * [plaintiffs’] job in court
[will be] much more difficult.” 49

e A “sea change in current law [which] might even indicate a seismic shift in the
Supreme Court’s interpretation of statutes that deal with employment.” 50

o “¥ * * Tt's becoming increasingly difficult for workers to prove their claims.
* % * Gross found that older workers bringing age discrimination claims must meet
a higher standard to prove their claims than others who have been subject to unfair
discrimination at work.” 51

This was not simply a “sky is falling” reaction by the media. Courts immediately
understood Gross’s importance, and that it significantly changed the rules of the
game for those attempting to prove age discrimination:

e “In the wake of [Gross] it’s not enough to show that age was a motivating fac-
tor. The Plaintiff must prove that, but for his age, the adverse action would not
have occurred.” 52

e “The ’burden of persuasion does not shift to the employer to show that they
would have taken the action regardless of age, even when a plaintiff has produced
some evidence that age was one motivating factor in that decision.’” 53

e “[TThis Court interprets Gross as elevating the quantum of causation required
under the ADEA. After Gross, it is no longer sufficient for Plaintiff to show that
age was a motivating factor in Defendant’s decision to terminate him.” 54

e The burden of persuasion does not shift to the employer “even when plaintiff
has produced some evidence that age was one motivating factor in that decision.” 55

e Pursuant to the Supreme Court’s recent decision in Gross v. FBL Financial
Services, Inc., a claimant bringing suit under the ADEA must demonstrate that age
was not just a motivating factor behind the adverse action, but rather the ’but-for’
cause of it. Title VII, on the other hand, does authorize a 'mixed motive’ discrimina-
tion claim.56

o “Before the Supreme Court’s decision in Gross, ‘the employee could prevail if
the evidence, viewed in the light most favorable to the plaintiff, would permit a jury
to find that her dismissal was motivated at least in part by age discrimination.’
Gross changed ’the latter part of this formulation by eliminating the mixed-motive
analysis that circuit courts had brought into the ADEA from Title VII cases.”” 57

Under the increased burdens imposed by the “but for” standard, courts are al-
ready dismissing age claims for failure of proof based upon Gross.58

C. This “But-For” Causation Standard Imposes An Onerous Burden On Vic-
tims of Age

The Court’s “but-for” causation requirement places a significant hardship on vic-
tims of age discrimination and permits consideration of age under a statute that
Congress intended to eradicate age discrimination in employment. Employees face
a heavy burden at trial because showing the employer improperly considered age
in the employment decision is no longer a sufficient basis to establish liability.5® A
jury determination that age is not only a factor, but the motivating factor for an
adverse employment action, as the jury found in Mr. Gross’s case, is no longer suffi-

cient to prove an ADEA violation.60
But-for causation may largely nullify the ADEA, limiting relief to only the most
extreme cases of discrimination. Most employment actions have several causes; this
is especially true when adverse employment actions occur in a down economy. Prov-
ing that one of several factors in the employer’s decision was the “but-for” cause of
the decision is particularly difficult, particularly where evidence of the employer’s
intent is usually within the sole control of the employer. Employers who improperly
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consider age may now escape liability if they are able to point to additional factors
they considered when making the decision. Moreover, employers can easily create
some rationale for the adverse action, and employees will have little chance of show-
ing that bias, not the employer-asserted rationale, was the “but-for” cause.

III. Gross is creating a confusion and unsettling impact in the courts

Gross was a substantial departure from prior judicial interpretations of the
ADEA, and its effects have already impacted ADEA litigation in the lower courts.
Moreover, the decision’s effects extend well beyond the ADEA, as it has created un-
certainty and eroded the protections of similar antidiscrimination legislation.

A. Gross Raised Uncertainties About The Continued Use Of The McDonnell
Douglas Evidentiary Framework In Summary Judgment

The Gross decision created confusion in the lower courts regarding the plaintiff’s
burden at the summary judgment stage of litigation. While the Gross Court deter-
mined the burden of persuasion never shifts to the employer in ADEA cases, the
majority left open the question of whether the evidentiary framework of McDonnell
Douglas v. Green 6! is appropriate under the ADEA.62 This framework addresses the
burden of production in Title VII cases, and courts have consistently adopted it in
the ADEA and other antidiscrimination statutes.63 In the wake of Gross, however,
lower courts feel compelled to reexamine this settled precedent.

Long before Price Waterhouse and the 1991 amendments to Title VII, the Su-
preme Court recognized the challenges employees face in proving discriminatory
animus on the part of their employer. In 1973, the Court established an evidentiary
framework to help sort through the difficult task of determining discriminatory in-
tent in employment cases in McDonnell Douglas.?4 Under this framework, once a
plaintiff establishes a prima facie case of age discrimination, the burden of produc-
tion shifts to the defendant to articulate a legitimate, nondiscriminatory reason for
the adverse action.®5 If the defendant articulates a legitimate reason, the McDonnell
Douglas presumption falls away, and the burden of production shifts back to the
plaintiff to demonstrate the defendant’s proffered reason was a pretext to mask un-
lawful discrimination.66

Though the ultimate burden still lies with the plaintiff, the McDonnell Douglas
framework assists plaintiffs by forcing the employer to articulate a nondiscrim-
inatory reason for the action, so the plaintiff can disprove the proffered reason or
prove it is only a pretext for discrimination.6? Courts have applied this standard in
thousands of ADEA cases.6® Indeed, several of the Supreme Court’s seminal employ-
ment discrimination cases, such as Kentucky Retirement Systems v. EEOC, discuss
the McDonnell Douglas standard in claims of age discrimination.9

Interestingly enough, the Supreme Court, within the Gross opinion, makes the ob-
servation that it has never formally held that the McDonnell Douglas standard ap-
plies in the context of the ADEA.70 So the Supreme Court raises another issue not
presented by the parties, specifically, whether the McDonnell Douglas framework
applies in ADEA cases. However, the Supreme Court opts not to answer the ques-
tion of whether the framework applies to ADEA cases. By raising the issue but not
answering it, the Court added no clarity to the law and only created more confusion.

To add to the confusion caused by the Supreme Court after Gross, lower courts
have questioned the continuing viability of McDonnell Douglas or have felt com-
pelled to reflect on, or alter the framework to reflect, Gross’s ultimate causation
standard. In Smith v. City of Allentown,?! the Third Circuit observed that “although
Gross expressed significant doubt about any burden-shifting under the ADEA, we
conclude that the but-for causation standard required by Gross does not conflict
with our continued application of the McDonnell Douglas paradigm in age discrimi-
nation cases.” 72 The Smith court continued to explain:

Gross stands for the proposition that it is improper to shift the burden of persua-
sion to the defendant in an age discrimination case. The McDonnell Douglas stand-
ard, however, imposes no shift in the burden of persuasion but instead on the bur-
den of production. Throughout the shifts, the burden of persuasion remains on the
employee. Therefore, Gross, which prohibits shifting the burden of persuasion to an
ADEA defendant, does not forbid our adherence to precedent applying McDonnell
Douglas to age discrimination claims.”3

Other circuit decisions are in accord with the Third Circuit, including the Second
Circuit in Leibowitz v. Cornell University 74 and Hrisinko v. New York City Depart-
ment of Education,” the Sixth Circuit in Geiger v. Tower Automotive,’® and the
Seventh Circuit in Martino v. MCI Communications Services, Inc.”?” While these
courts continue to apply the McDonnell Douglas framework, the majority’s unan-
swered observation in Gross is, at a minimum, causing the parties and the courts
to reexamine this application.”8®
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B. The Gross Ruling Is Impacting The Burdens Of Proof Under Other Laws
Prohibiting Discrimination In Employment

Hundreds of federal, state, and local laws prohibit discrimination in employment.
Many use language identical or similar to the “because of” standard codified in Title
VII and the ADEA. Courts have interpreted language in antidiscrimination statutes
consistently, recognizing that Congress understood judicial statutory interpretations
when it chose to model one statute after the other.”® Under Gross, however, courts
are cautioned, and in some cases believe they are obligated, to reconsider the pro-
priety of applying rules applicable under one statute to a different statute.8? The
result will be confusion and increased litigation over the burdens of proof under all
of these statutes.8!

The Gross majority reasoned its conclusion through a negative legislative infer-
ence: Congress must not have intended the Price Waterhouse standard to apply
under the ADEA because Congress failed to amend the ADEA when it amended
Title VII to expressly codify the Price Waterhouse motivating-factor standard.82
This reasoning ignores a significant line of cases holding that courts should consist-
ently interpret and apply the language of both statutes with equal force.®2 More-
over, Gross opens the door for courts to impose the same elevated standard under
any antidiscrimination statute that was not similarly amended, even where the stat-
ute was clearly modeled after Title VII. This method of statutory construction crip-
ples congressional functions because it implies that anytime Congress acts to codify
existing case law, which had previously been interpreted as applying to other simi-
lar statutes, Congress’s action has no impact on these other comparable statutes un-
less they were simultaneously amended—even if these other statutes were modeled
on the amended statute and interpreted in a manner consistent with the amended
statute. This rationale places an unreasonable burden on Congress to identify every
statute potentially affected by legislation.

At least one Court of Appeals has embraced this expansive application of Gross.
The Seventh Circuit has held that, “After Gross, plaintiffs in federal suits must
demonstrate but-for causation unless a statute (such as the Civil Rights Act of 1991)
provides otherwise.” 84 Applying this standard, the Seventh Circuit overruled prece-
dent expressly adopting the motivating factor standard in prior cases and extended
the “but-for” causation requirement to cases where the statutes included did not
have the precise motivating factor language used in the Civil Rights Acts of 1991.85
Such a broad application of Gross leaves virtually all federal antidiscrimination and
antiretaliation legislation open to new interpretation, despite the precedent and can-
nolnsdof construction upon which Congress, plaintiffs, and employers have rightfully
relied.

Considering the indisputable connections between the various state and federal
antidiscrimination statutes, the Gross holding has prompted the lower courts to re-
visit the causation standards of many antidiscrimination laws. In a recent Fifth Cir-
cuit case filed under the ADA and the Family Medical Leave Act, Crouch v. J C
Penney Corp., Inc.,86 the court cautioned that “the Supreme Court’s recent opinion
in Gross v. FBL Financial Services, Inc. raises the question of whether mixed-mo-
tive framework is available to plaintiffs alleging discrimination outside the Title VII
framework.” 87

Later, in Smith v. Xerox,88 the Fifth Circuit refused to extend Gross to retaliation
claims under Title VII. Despite noting that while the considerations present in the
retaliation analysis are “similar to the Supreme Court’s reasoning in Gross,” 8 the
majority believed such a simplified explanation of Gross was incorrect.9© The dis-
sent, however, relying on Seventh Circuit case law and its view of the Gross hold-
ing, argued that the courts must apply Gross to Title VII retaliation claims and
chastised the majority’s arguments as a “meaningless distinction indeed.” 91

As discussed, the Seventh Circuit did not avoid the issue of how the Gross anal-
ysis impacts causation standards under other antidiscrimination laws. In Serwatka
v. Rockwell Automation Inc.,92 the court examined the pre-amended language of the
ADA, which prohibited discrimination “because of” an individual’s disability or per-
ceived disability.?3 The court determined that “the importance Gross attached to the
express incorporation of mixed-motive in Title VII suggests that when another anti-
disiz)liin},i;}lation statute lacks comparable language, mixed-motive claims will not be
viable.

Although provisions of the ADA specifically incorporate Title VII’s mixed-motive
remedies, the Seventh Circuit was unconvinced and refused to recognize the moti-
vating-factor test absent express language in the statute or explicit reference to
Title VII’s motivating-factor standard.?> Decisions such as this indicate that, at
least in the Seventh Circuit, any plaintiff whose discrimination claim falls outside
the Title VII protected classes must prove “but-for” causation in every case.
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To date, district courts have applied Gross to require but-for causation under
state antidiscrimination statues,® eliminated the mixed-motive theory under the
Juror Protection Act,®” and solidified a decision to require but-for causation under
the anti-retaliation provision of Title VIL.98 For decades there has been an accepted
standard for how plaintiffs prove discrimination under employment discrimination
laws and recognition that comparable statutes involve comparable burdens and
methods of proof. Gross has now opened the door for increased litigation over the
appropriate burden and methods of proof under all the statutes prohibiting discrimi-
nation in employment, even if they were expressly modeled after Title VII. Title VII
makes it clear after the 1991 amendments that these discrimination laws were in-
tended to protect workers from adverse actions motivated, in whole or in part, by
improper considerations. Under the Gross decision, every statute must be examined
anew to determine just how much discrimination that statute will permit. Gross’s
ramifications extend far beyond the ADEA, and this decision is having an imme-
diate and detrimental effect on plaintiffs bringing non-age-based employment dis-
crimination claims. Unless Congress acts to specifically express its intent, the courts
will continue to narrowly construe the ADEA and similar statutes in a way that en-
ables workplace discrimination by increasing the costs of litigation and placing in-
surmountable burdens upon plaintiffs.

C. Some Courts Are Even Reading Gross As Requiring Age To Be The Sole
Cause, Leading To Nonsensical Results And Practical Pleading Confusion

Though they face a difficult obstacle at trial, plaintiffs who defeat summary judg-
ment obviously fare better than many plaintiffs who will be unable to bring their
claims to trial. A number of lower courts, interpreting Gross, now require proof that
age was the sole cause of an employer’s decision, and have dismissed plaintiff’s
ADEA claims who plead additional discriminatory causes for an employer’s adverse
action.?? In these districts, plaintiffs are confronted with impractical difficulties ini-
tiating an ADEA claim, as the mere pleading of another discriminatory basis risks
automatic dismissal of the age claim.

For example, in Culver v. Birmingham Board of Education, the plaintiff brought
both Title VII and ADEA claims.190 The court dismissed the ADEA claim, finding
that Gross holds for the first time that a plaintiff who invokes the ADEA has the
burden of proving that * * * [age] * * * was the only or the but-for reason for the
alleged adverse employment action. The only logical inference to be drawn from
Gross is that an employee cannot claim that age is a motive for the employer’s ad-
verse conduct and simultaneously claim that there was any other proscribed motive
involved.101

In other words, some courts do not allow an ADEA plaintiff to plead duel claims;
to do so would admit that another motive was at play, which, under this court’s in-
terpretation of Gross, would foreclose the age claim.

Decisions like these are a harsh reality for older workers who, prior to Gross, had
the opportunity to show age was a consideration in the employment decision. While
raising the bar for older workers, Gross lowers employers’ standards of behavior by
sending a message that age may be a factor in employment decisions, so long as
it is not the determining factor. Moreover, as most courts continue to apply the
McDonnell Douglas burden-shifting standard, the Gross decision has failed to clear
the murky waters of burden-shifting in ADEA cases.192 Gross has the true effect
of circumventing Congress’ intent to eliminate age as a factor in employment deci-
sions by increasing the burden on older employees, creating confusion in the lower
courts, and increasing litigation costs.

IV. HR 3721: Protecting Older Workers Against Discrimination Act

Congress was unequivocal about its desire to eliminate all discrimination in the
workplace—including age discrimination.103 Likewise, Congress modeled the ADEA
on Title VII of the Civil Rights Act,194 and the courts have long recognized the fun-
damental relationship that exists between the statutes. Yet, the Gross decision sent
a message to Congress that if it wants the Supreme Court to provide protections
against discrimination, it must be specific. Congress must act to ensure the ADEA
is not stripped of all its intended power and protect older employees’ fundamental
right to nondiscriminatory treatment. Presently, the Protecting Older Workers
Against Discrimination Act has been proposed to restore the intended protections
of the ADEA.105

The preceding discussion highlights in detail the issues with the Gross decision.
HR: 3721 is a balanced response to it by returning the law to the status quo. It
also eliminates the confusion created by Gross. Indeed, some say it does not go far
enough because it still allows employers who have considered age to limit their
damages if they can show they would have taken the same action anyhow.
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The Protecting Older Workers Against Discrimination Act overrules Gross and ex-
pressly addresses issues the Gross Court ignored or misinterpreted. The amendment
largely mirrors the 1991 amendments to Title VII, which codified the Price
Waterhouse motivating-factor theory and transformed its “same decision” affirma-
tive defense into a limitation on remedies. In its current form, the amendment:

e Restores the motivating factor test to ADEA claims by specifying that a plaintiff
establishes an unlawful employment practice by demonstrating either age was “a
motivating factor for the practice complained of, even if other factors also motivated
that practice, or the questionable practice would not have occurred in the absence
of an impermissible factor.” 106

e Clearly establishes the motivating factor standard as the congressionally in-
tended standard in all federal discrimination statutes absent an explicit statement
adopting another proof standard.107

e Adopts Title VII’s same-decision limitation on remedies.1%8 This allows juries to
find employers liable for considering a protected characteristic while limiting the
available remedies when the employer can show that it would have taken the ad-
verse action even without considering the characteristic.

. olgﬂgxpressly preserves the evidentiary framework set forth in McDonnell Doug-
as.

e Answers the issue actually presented in Gross by clarifying that a plaintiff may
demonstrate mixed-motive liability by relying on “any type or form of admissible cir-
cumstantial or direct evidence.” 110

e Preserves and/or restores the mixed-motive test in any Federal law forbidding
employment discrimination; any law forbidding retaliation against an individual for
engaging in federally protected activity; and any provision of the Constitution that
protects against discrimination or retaliation.111

Essentially, this amendment restores the protections afforded under the ADEA
prior to the Gross decision and ensures courts will interpret similar statutes accord-
ingly. Employers will no longer be able to defeat the victim’s discrimination claims
with a mere showing that some other reason was a factor in their decision. The stat-
ute makes it clear that there is no tolerable level of discrimination in employment.

Gross runs contrary to our national commitment to equality. Thus, Congress
should take positive steps to ensure that our civil rights and employment laws pro-
tect all American workers. At the very least, Congress must stem the “Gross” impli-
cation that congressional action to strengthen one statute may be deemed to weaken
other statutes dealing with similar issues but not simultaneously amended. This
was clearly not the intent of Congress in 1991 when it amended Title VII to reflect
its approval of Price Waterhouse’s “because of” interpretation. And just as Congress,
in response to Supreme Court decisions, acted in 1991 to reaffirm its intention “to
prohibit all invidious consideration of sex, race, color, religion, or national origin in
employment decisions,” 112 Congress must now act to restore those protections for
our older workers.

The Gross decision has detrimentally affected plaintiffs’ ability to access the
courts and to obtain relief for employment discrimination. If Congress wishes to se-
cure the rights it thought it guaranteed in the civil rights laws, it must act to clarify
that intent.113 As the Supreme Court has said, “It is for the Congress, not the
courts, to consult political forces and then decide how best to resolve conflicts in the
course of writing the objective embodiments of law we know as statutes.” 114 As Jus-
tice Ginsburg noted in Ledbetter v. Goodyear Tire & Rubber Co.,115 “Once again,
the ball is in Congress’ court.” 116,
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Chairman ANDREWS. Thank you, Mr. Foreman.

We thank each of the four of you. You did a very good job in edu-
cating the committee. We are going to try to get now to the ques-
tions.

Mr. Dreiband, on page 9 of Justice Thomas’s majority opinion, he
says that the law now is the plaintiff has to retain the burden of
persuasion to establish that age was the but for cause of the em-
ployer’s adverse action.
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I want to give you these facts. Let’s assume that a sales em-
ployer comes up with a productivity standard, number of sales per
employee per year. And they apply the standard, and 80 percent
of the people over 50 get fired because they don’t meet the stand-
ard and 80 percent of the people under 50 keep their jobs because
they do. And one of the people over 50 files an age discrimination
lawsuit under the statute in front of us today.

So the record is that there is this productivity standard, there
are these results when it is applied, and that is it. There is no
other discovery, no other information that would show any inten-
tion by the employer. The defendant moves for directed verdict
after the plaintiff’s case in chief is put on.

In your opinion, under the Gross decision, what does the court
do with that motion?

Mr. DREIBAND. Well, I think it would depend on the totality of
the evidence, of course.

Chairman ANDREWS. What else do you want to know?

Mr. DREIBAND. I am sorry, what was that?

Chairman ANDREWS. What else do you want to know about the
evidence?

Mr. DREIBAND. Well, it sounds like what you described is simply
a policy and statistics about rates of satisfying the productively
standard.

Chairman ANDREWS. Right. Assume that is the entire record in
front of you.

Mr. DREIBAND. Yeah. And so, presumably then, we are envi-
sioning a trial in which each side, I guess, would put up an expert
who would say that the statistics show what they show——

Chairman ANDREWS. Right.

Mr. DREIBAND [continuing]. And no other witness——

Chairman ANDREWS. So let’s say you have an expert witness for
the plaintiff who says, this is not really a valid standard of meas-
uring productivity. And you have an expert witness for the defend-
ant who says it is. And you have the statistical result that I just
posited. Who wins the motion for directed verdict, under Gross?

Mr. DREIBAND. Well, it is impossible to say from that limited
amount of information, number one.

Number two, it would depend on the theory that the plaintiff was
pursuing. For example, if the plaintiff was pursuing a pattern or
practice of discrimination claim on behalf of a class of victims——

Chairman ANDREWS. No, say it is just one plaintiff, not a class
action, one plaintiff. One of the people who is over 50 gets fired,
says, “I got fired because I am over 50, and this is my proof. This
statistical evidence is my proof.”

Mr. DREIBAND. And so that is it?

Chairman ANDREWS. Yep.

Mr. DREIBAND. Well, I guess what I would say is, first of all, that
is not the way cases get litigated, normally. I have never heard of
a case in that fashion

Chairman ANDREWS. Well, okay. Of course, the normal has now
changed because of the Gross decision. But——

Mr. DREIBAND. Well, I don’t think the Gross decision changes at
all the
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Chairman ANDREWS [continuing]. The question is, who wins the
motion for directed verdict?

Mr. DREIBAND. Well, I can’t answer the question under the facts
as presented.

Chairman ANDREWS. What other facts would you like to hear?

Mr. DREIBAND. I would like to know what the plaintiff testified
about and what——

Chairman ANDREWS. The plaintiff says, “I did well for 15 years.
I got great employee evaluations. One day, they called me in and
said, ‘Under this productivity standard, you don’t measure up. You
are fired.””

Mr. DREIBAND. I think what we would have to know then is ex-
actly whether there was any evidence that what the employer said
was untrue, whether the employer selectively applied——

Chairman ANDREWS. The employer applied it to everybody in the
company. The employer says, “Look, we did a productivity study.
We care about how many units you sell per employee. That was the
standard, and that is what we did.”

Mr. DREIBAND. And so, under this hypothetical, the employer
simply fired everybody in the company who didn’t satisfy the
standard. There is no other evidence otherwise.

Chairman ANDREWS. Yes. And 80 percent of those over 50 get
fired, 80 percent of those under 50 get kept. There is a motion for
directed verdict by the defendant. Who wins?

Mr. DREIBAND. And this is a single plaintiff case?

Chairman ANDREWS. Yep.

Mr. DREIBAND. No evidence to show that the employer selectively
applied it. This is a claim for intentional——

Chairman ANDREWS. Well, let’s stop on that for a minute. What
might that evidence look like? What evidence might validate the
point you just made, that the employer selectively applied this?
What would the plaintiff have to prove?

Mr. DREIBAND. Well, there are times when employers have
standards, productivity standards for example, by way of example,
in which the employer applies them to people of one category, let’s
say in this case older people, but do not apply the standards in the
same way to younger people. And if that were the case, then I
would expect the district court judge would deny the motion.

Chairman ANDREWS. Okay. Assume here it isn’t, though, that it
was not selectively applied. Who wins?

Mr. DREIBAND. I would have to understand what theory the
plaintiff was pursuing in the case. For example, the Supreme Court
has established that a plaintiff can pursue what is called a dis-
parate impact theory of discrimination——

Chairman ANDREWS. True. But assume that this is a disparate
treatment case.

Mr. DREIBAND. It sounds like, from what—the facts that you
have described do not suggest that—unless I am missing some-
thing, other than the statistical evidence, you are saying there is
no other evidence of any kind of disparate treatment against any-
body.

Chairman ANDREWS. That is it. This is a smart employer who
knows not to leave a smoking gun. So the employer says, clean up
the record, this is what we are going to say. They had these con-
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versations with their lawyer. There is no smoking gun here, it is
what they say. Who wins the motion for directed verdict?

Mr. DREIBAND. There normally is not a smoking gun at all.

Chairman ANDREWS. Okay, but who—I understand that. But
who wins the motion for directed verdict?

Mr. DREIBAND. I can’t answer the question based on the hypo-
thetical, because, number one, a hypothetical assumes a trial that,
in my experience in nearly 20 years of practicing law, has never
happened.

Chairman ANDREWS. Well, all of which was pre-Gross. So you
don’t have an opinion who wins?

Mr. DREIBAND. I am sorry, what?

Chairman ANDREWS. You don’t have an opinion who wins that
motion for a directed verdict?

Mr. DREIBAND. You know—I can’t answer the question based on
the hypothetical you have presented, because it assumes an unreal-
istic way of litigating a case that has never been done in my experi-
ence. I have never heard of such a case. I

Chairman ANDREWS. I am over my time, but I would just ask
you, what facts do you think would be added in the case that you
have experienced? What do you think——

Mr. DREIBAND. Well, for example, what I would like to know is,
why does the employer have the standard that you identified?

Chairman ANDREWS. Their testimony is that we wanted to im-
prove our sales productivity.

Mr. DREIBAND. That what?

Chairman ANDREWS. We wanted to improve our sales, we wanted
to sell more of our product.

Mr. DREIBAND. Yeah, and it is very possible that that is a legiti-
mate reason that the employer implemented the practice. It is also
possible——

Chairman ANDREWS. Right.

Mr. DREIBAND [continuing]. That the employer did it because the
elllnp%{oyer wanted to find a reason to eliminate older workers. I
thin

Chairman ANDREWS. How would we prove that? How would we
put evidence on the record to support that possibility? What evi-
dence would the plaintiff adduce to prove that possibility?

Mr. DREIBAND. Well, we could demonstrate—it depends. I mean,
we would demonstrate, for example, as you pointed out, there could
be statistical evidence of the sort that you mentioned. Presumably,
the plaintiff would not only himself testify or herself testify, other
people would testify about the fact that the productivity standard
was not designed or did not, in fact, increase productivity or it was
not done so with a legitimate business purpose.

You know, it would really have to depend on the evidence that
the plaintiff was able to produce at a trial, and the district court
judge

Chairman ANDREWS. But we have posited that the plaintiff has
produced that statistical evidence, and the testimony of the em-
ployer is that there were, you know, no negative comments made
to the employee. What else would the plaintiff adduce that would
help to prove that possibility of bias?

Mr. DREIBAND. Well, there could be many other——
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Chairman ANDREWS. Like what?

Mr. DREIBAND [continuing]. Types of evidence. For example, as
I mentioned, there could be anecdotal evidence of other people
treated differently. There could be

Chairman ANDREWS. Well, but is that relevant? Because this
case was about the plaintiff, not about other people. Wouldn’t that
be irrelevant?

Mr. DREIBAND. No. It depends on the plaintiff's theory of the
case. If the plaintiff's theory of the case is that the employer imple-
mented a standard to govern many people, in this case, the com-
pany or a whole category of people or something like that, then the
plaintiff would introduce, under your hypothetical, both statistical
and anecdotal evidence to demonstrate, number one, that the prac-
tice was put in place without a legitimate business purpose if it
was; that, in fact, the employer selectively applied it to people and,
in fact, did so to favor younger employees. And if that

Chairman ANDREWS. I apologize for going over my time. I would
just conclude with this comment. I think that what the Gross deci-
sion does is give the plaintiff an unreachable burden of proof. Be-
cause I think what this dialogue shows is the plaintiff is going to
have to come up with oral or written representations by the em-
ployer to someone that they were motivated by some bias or ani-
mus here. Foolish employers don’t do that—foolish employers do,
but smart employers don’t.

And I think the whole purpose for the burden shifting is to recog-
nize the reality of the workplace, where the employee doesn’t have
access to that sort of thing. And I think that is the flaw in your
argument. But I am sure there will be other chances to discuss
that.

Dr. Price, I am sorry for going over. I will give you similar dis-
pensation.

Mr. PricE. Thank you, Mr. Chairman.

That may have made good theater. I guess the honest answer to
it is that the judge decides, you know, based upon the evidence,
right? But what

Mr. DREIBAND. That is correct, yeah.

Mr. PrICE. So I guess that the plaintiff needs to have Mr. An-
drews as his counsel, and then we will be able to get to the right
answer in all of this.

I want to thank the witnesses for their testimony, as well. And
I am struck by some discrepancy in some of the testimony. I have
heard from Mr. Foreman that the Gross case has resulted in havoc
in the courts and that it reinstates the law prior to that of Gross.
And then, Mr. Dreiband, from you I have heard that findings have
largely been in favor of the plaintiffs since then and that there
hasn’t been significant disruption in the courts.

I would ask you, one, to comment on that. And then, two, if we
were to adopt and this bill were to be signed into law, what laws
would be affected by the bill as it is written before us?

Mr. DREIBAND. Well, on the first question about whether the de-
cision has created havoc in the courts, as I mentioned, 10 of the
12 circuit courts of appeals have issued decisions that favor plain-
tiffs, number one. And, number two, the decision did strip away the
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so-called “same decision” or “same action” defense, which pre-
viously was available to employers.

In terms of restoring the law to what it was before Gross, the bill
does not do that either. In fact, the bill would change the law. I
would point out, in that respect, that the Court of Appeals in Mr.
Gross’s case considered the laws that existed, you know, before the
Supreme Court’s decision, applied the Price Waterhouse v. Hopkins
decision, a 1989 Supreme Court case, and concluded that Mr. Gross
lost under that standard because he conceded, or at least his law-
yer did on his behalf, that he did not present any direct evidence
of discrimination. That is what his lawyer apparently told the court
of appeals, and, under the Price Waterhouse standard as it existed
at the time, that the so-called mixed motive instruction was im-
proper.

With respect to the laws affected by the bill, my view of that is
that the bill is vague and ambiguous because it does not define the
laws. And so what I think we are left with is enormous uncertainty
about which laws would be amended. And this is something that
Congress can easily fix simply by amending the bill to list the laws
it intends to amend. If the Congress doesn’t do that and enacts the
bill in its current form, I think what we will see are years or dec-
ades of litigation about what laws, in fact, are changed by this bill.

Mr. PrICE. So if I were to ask what is wrong with having this
single standard across the board, the answer to that is that it re-
sults in litigation as to whether or not it applies to the whole array
of laws out there; is that correct?

Mr. DREIBAND. There is nothing wrong with having a single
standard, a burden of proof standard, for example. The Supreme
Court established that standard in 1973 in a case called McDonnell
Douglas v. Green, and certainly the Congress could endorse that
for particular statutes.

I think the confusion, though, is that the bill does not identify
which laws it would seek to amend. I mean, we know, for example,
that it would amend the Age Discrimination in Employment Act.
We know that there are some laws that unambiguously are em-
ployment discrimination laws. But there are several laws in which
we simply don’t know—or, rather, I would say, that litigants will
argue about.

Let me give you one example, the Family and Medical Leave Act.
That law is neutral in terms of how it is written, and it provides
for 12 weeks of unpaid leave for various family reasons related to,
for example, to care for a sick family member or the birth or adop-
tion of a child or for other medical reasons. The Supreme Court of
the United States has described that law as something that helps
women because women, according to the Court, tend to be care-
givers more than men. But the law is drafted in a neutral fashion,
and so, on its face, it does not appear to be an employment dis-
crimination law.

But what we can expect is, if the bill passes in its current form
without identifying the laws that it covers, litigants will spend sev-
eral years or decades litigating whether or not that law and several
others are covered by this bill or not. And that is something, as I
say, in the same way that Congress listed the laws that it intended
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to amend when it enacted the Lilly Ledbetter Fair Pay Act, that
is something Congress can easily correct with this bill.

Mr. PRICE. And that is why you believe the bill as written would
result in significant increased litigation; is that correct?

Mr. DREIBAND. That is correct, on that issue, yes.

Mr. PRICE. Just one final question, if I may, Mr. Chairman.

Many have claimed, in the wake of this Gross case, that a plain-
tiff can only prevail on a claim of age discrimination if the plain-
tiff's age was the single and only reason for an employment action.
Is that your understanding of what the Gross decision means?

Mr. DREIBAND. No.

I would point out that, in Mr. Gross’s case, the alternative jury
instruction at issue defined “but for causation” as simply something
that determined the outcome, in this case the alleged demotion,
and other factors can play a role in the decision.

And I would note, as well, that the Supreme Court in the Gross
decision clarified that there is no heightened evidentiary burden on
plaintiffs in discrimination cases. And I think that is why we have
seen the United States courts of appeals issue so many decisions
in favor of plaintiffs since the decision came down.

Mr. PRICE. Great.

Thank you, Mr. Chairman.

Chairman ANDREWS. Thank you.

The chair recognizes the gentlelady from New York, Ms. McCar-
thy, for 5 minutes.

Mrs. McCARTHY. Thank you, Mr. Chairman. And thank you for
holding this hearing.

Listening to the debate—and I am not a lawyer, but going
through some of the written testimony from the dissent, Justice
Stevens wrote that the majority had engaged in unnecessary law-
making. And I guess some of us sitting here are wondering or wor-
rying that we are seeing more and more of this on the Court.

But I guess the question I want is, to Mr. Foreman, what are the
dangers of letting the Gross stand and other workplace discrimina-
tion law? Are they in jeopardy now too?

Mr. FOREMAN. Absolutely. And I think that is when I said in my
opening remarks about wreaking havoc, Ranking Member Price, I
think you indicated in your opening statement that a physician’s
advice is, “Do no harm.” We wish the Supreme Court would have
followed that, but the harm has already been done through the
Gross decision.

And what is happening is, throughout the courts, the courts are
now taking established precedent under the ADA—Myr. Dreiband
mentioned the FMLA. There were court cases prior to Gross that
said, mixed motive applies in the FMLA. Now it is being litigated,
so all this litigation is occurring because of Gross.

In the cases that he is relying on, the 10th Circuit, that cite
Gross, that is all they do. It is a motion for summary judgment
that goes up on appeal, and they say Gross is now the law, we be-
lieve McDonnell Douglas applies, we are going to allow the plaintiff
to have their day in court under the Gross standard. But make no
mistake, the Gross standard is much higher.

And I will just—I don’t want to take your time, but the Second
and the 10th Circuit addressed that specifically and said before the
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Supreme Court in Gross the employer could prevail if age—if it
was at least motivated in part by age. After Gross, they can no
longer do that. And every circuit that has addressed that has made
it clear that after Gross there is a higher standard. There is a high-
er standard to prove age discrimination than there is to prove race
discrimination, sex discrimination.

And that is the concern and why the bill is drafted in what you
believe is a broader language. Because if you don’t fix it, it will be
litigated until the cows come home to determine how far Gross
goes.

Mrs. McCARTHY. With a follow-up on that, with the legislation
that the majority on the Education Committee have introduced, do
you see that correcting the problems that the Supreme Court put
forward to us to correct it? Do you see that that piece of legislation
will correct everything that we are trying to do?

Mr. FOREMAN. Yes, it directly addresses that. And the only
outlier is the need to have the broader language to cover all dis-
crimination laws so we don’t have continuing litigation. But what
it does is it says, motivating factor applies to any law; number two,
that if employers can prove that they would have done this even
though they took into account age, they will have a limitation on
damages; three, that any type of evidence can be used to prove
these cases. So it actually answers the question that was presented
in Gross and not answered by the Supreme Court.

So it directly addresses that. And I don’t want to be in a situa-
tion to try to remind, but it is patterned after the 1991 law, which
Congress passed I believe it was 300 and some to 40 or 50. Don’t
quote me on that exactly, but it was fairly—and the Congress, 90
to a very few people, that it passed with overwhelming support.
And what it does is take the 1991 law that applies to race and Title
VII and applies it in the age context.

Mrs. MCCARTHY. Thank you.

Mr. Gross, I want to thank you for persevering even though you
lost the case. I think this is something that we consider a moral
victory for you because you are going to be helping many people be-
hind you. As you have mentioned, certainly quite a few of us are
the baby boomers now, and so we want to do whatever we can to
protect not only the future but, certainly, all my friends that are
working right now. And I think that is an important thing, so I
thank you.

I yield back, Mr. Chairman.

Chairman ANDREWS. I thank the gentlelady.

The chair recognizes the gentleman from Massachusetts, Mr.
Tierney, for 5 minutes.

Mr. TiERNEY. I thank the chair.

I won’t take the 5 minutes except to say that I think this has
been a good hearing. I appreciate the witnesses that were selected
and their contributions to it.

Mr. Gross, I appreciate your circumstances and your willingness
to come forward, as well.

I get pretty much what is going on here. And having dealt in this
area for a number of years before coming to Congress, I don’t think
I need to ask any more questions. But I appreciate the fact that
you have had this hearing.
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I will yield to the——

Chairman ANDREWS. Would the gentleman yield?

I wanted to ask Mr. Gross a question. And if your judgment is
that you don’t want to answer it because your case is still pending,
please take that prerogative. But did anyone ever say to you from
your employer that you were demoted because of your age?

Mr. Gross. No.

Chairman ANDREWS. Did any of your fellow employees ever tell
you that they were told they were demoted because of their age?

Mr. Gross. No, not specifically.

Chairman ANDREWS. Did anyone ever give you a letter or e-mail
or written communication that suggested that people were being
demoted because of their age?

Mr. Gross. I had received access to a memo that had been writ-
ten a year before identifying people who they intended to demote.
There was a big argument over whether I should have had that or
not.

Chairman ANDREWS. No, I understand.

Mr. GroSs. But it did identify every person who was going to be
demoted. And every person on that memo was over 50. That
jumped off the page at us. It wasn’t quite a smoking gun, but we
thought it was

Chairman ANDREWS. What led you to believe that you were being
demoted because of your age? Why did you think that?

Mr. Gross. Because, number one, when they merged with Kan-
sas, they virtually purged everybody over 50 before they brought
them into the organization. And, at the same time, every single
person over 50 at our organization who was supervisory and above
was demoted, all at the same time, totally regardless of perform-
ance, past contributions, current contributions. The only common
denominator was our age.

Chairman ANDREWS. Was there anybody under 50 demoted?

Mr. GRosS. One. But that person was, I believe, 48 at the time
and

Chairman ANDREWS. Almost as good, huh?

Mr. GRoSs. Yeah. And that was the only person under 50 who
was demoted.

Chairman ANDREWS. Okay.

The chair recognizes the gentlelady from—oh, I am sorry, Ms. Al-
drich.

Ms. ALDRICH. I just wanted to add that this is a specific situation
but that our AARP studies show that 60 percent of 45- to 74-year-
olds believe that they have either experienced or seen age discrimi-
nation in the workplace. I just think that is a, kind of, over-
whelming statistic. And that was pre-recession.

Chairman ANDREWS. Thank you.

The chair recognizes the gentlelady from Ohio, Ms. Fudge—is
she here?

Okay. The chair recognizes the gentleman from Illinois, Mr.
Hare, for 5 minutes.

Mr. HARE. Thank you, Mr. Chairman.

And, for the record, you can represent me any time. Hopefully,
it won’t be a bad one, but—yeah.
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Mr. Dreiband, you state in your testimony that “this legislation
will give, at best, a moral victory to workers.” I am a little baffled
by the reasoning and clearly understand that this is based on your
belief, and I quote, that “the law will force these individuals and
entities to spend years or decades fighting in court.” So I am un-
clear as to what exactly you are missing here.

But let me ask you this simple question, if I might. Would the
clients that you advocate for avoid emptying their bank accounts
even, you know, if they simply avoided any act that could be inter-
preted even in the slightest as discrimination? And would that
make your whole argument about emptying the bank accounts dis-
appear?

Mr. DREIBAND. I am not sure I fully understand the question. In
terms of the concern about emptying bank accounts, the concern is
the fact that the bill does not list the laws that Congress intends
to amend. And, as a result, both discrimination victims—employ-
ers, unions, and others—who find themselves embroiled in these
disputes will have to spend time and money and resources fighting
in court on that question, when Congress could easily clarify it by
amending the bill.

Mr. HARE. Uh-huh.

If T could, Mr. Foreman, I noticed that when my friend from
Georgia was asking Mr. Dreiband a question about these cases in
the different circuits, your head was shaking, you know, “No, no,
no, no, no.” I was wondering if you would like to respond to what
Mr. Dreiband was saying. You didn’t get a chance to, so this would
be an opportunity, if you wouldn’t mind doing that. You clearly had
a difference of opinion there.

Mr. FOREMAN. Yes, thank you. And I was shaking my head be-
cause I may have already indicated that the cases he is relying on
are simply citing the Gross opinion. The Gross opinion is the law
of the country now. It is not saying anything different than: Gross
now applies.

As I indicated, most of those cases are dealing with this issue
of—the Supreme Court dropped the footnote in their opinion that
said, we are not making a determinative statement whether
McDonnell Douglas, the standard by which you prove discrimina-
tion cases in one sense, applies. And it applied for decades, literally
decades. But they dropped this footnote; they don’t answer it.

And many of the Court of Appeals are saying, the Supreme Court
said this about McDonnell Douglas, we think it still does apply, so
we will send it back down. We will let the plaintiff have their day
in court, but, again, to prove but for causation, not motivating fac-
tor.

And one important thing that I think we all need to focus on is
the motivating factor. The way the law was written in 1991 and
the way this law is written, all it is doing is saying, if an employer
considers this, if it is a motivating factor, you violated the law. We
will then shift the burden of proof to the employer to prove that
they would have taken this action anyhow. So there is a shift of
the burden of proof, which is very important litigation.

Under the Gross standard—and they make it very clear—the
burden of proof never shifts to the employer. It is always the plain-
tiff's burden. And that is the reason we continually come back to
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the point that it has raised the level of proof for plaintiffs, or it
eliminates one way of proving discrimination in the age context.

Mr. HARE. Okay.

Mr. Gross, let me just, you know, thank you for doing what you
did. I know that that had to be difficult for you and your family.
And, you know, I am sorry you didn’t prevail, but, you know, we
will get this through and you will eventually. I believe you will.

I wanted to ask you just one quick question. After you filed the
suit, how did your employer treat you?

Mr. Gross. 1 was essentially ostracized. I stayed with them for
7 more years and endured what I felt was pretty intense retalia-
tion.

Mr. HARE. Such as?

Mr. Gross. Well, I had been integrally involved in a lot of oper-
ations, on several corporate committees. I had actually been on the
defense side defending Farm Bureau because I was a claims execu-
tive, and I think I was considered somewhat of a turncoat. And
now I think they wanted to make an example out of me.

I was immediately taken off all communications. My access to
any of the computer programs, software was eliminated. I was not
included in any department correspondence. I was basically set
aside and ignored. I knew that my friends were endangered if they
were seen talking to me, so I told them, “Cover yourselves. I will
eat lunch by myself now instead of at the big table.”

Mr. HARE. And you did that for 7 additional years?

Mr. Gross. I complained every year to human resources about
being given nothing to do and that I felt that it was retaliation. I
got no response until the last couple of years. And then they finally
started giving me some light clerical work to do, which consisted
primarily of taking numbers from one report and putting them onto
another report.

I think they wanted to make my life miserable enough——

Mr. HARE. Sounds like they did.

Mr. GrosS [continuing]. That I would walk away, and I didn’t
want to give them that satisfaction.

Mr. HARE. Well, thank you, Mr. Gross.

I yield back.

Chairman ANDREWS. Thank you.

The chair recognizes the gentleman from Iowa, Mr. Loebsack, for
5 minutes.

Mr. LOEBSACK. Thank you, Mr. Chair.

I do want to thank Mr. Gross for taking the time to be here
today. A native of Iowa, obviously, my home State, in Des Moines.
It is really good to see you here. We don’t have a lot of Iowans
come in here and testify, so I really appreciate seeing you here
today.

I think it is very good, too, that we are holding this hearing, es-
pecially at the beginning of Older Americans Month.

Just a little bit about Iowa and our home State. We rank about
fourth highest in the percentage of population age 65 and older
around the country. And according to census data, this legislation
would apply to about 40 percent—40 percent—of my State’s popu-
lation, potentially. So that is pretty significant. I don’t know how
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the States compare, but that is very, very important, as far as I
am concerned.

I was going to ask you about how you were treated, but my good
friend Phil Hare preempted me on that. But did you want to elabo-
rate at all? You gave us a pretty, I think, pretty stunning response
as far as what happened to you.

Mr. Gross. Well, I did finally last December—it was stressful,
obviously, and I was starting to have some health problems that
were resulting from it. And my wife and I—in fact, I went to a
stress counselor, and we went through, you know, “Really, why are
you doing this? Is it a life-and-death matter for you?” And I said,
“No, but I just don’t like to walk away from a fight, I guess.” And
he said, “Well, you really need to ask yourself if shortening your
life is worth continuing the fight.”

And that made a lot of sense. And so, as of December, I did go
ahead and retire, 4 years earlier than I had intended. I had thor-
oughly intended my entire career to go to age 65 or 66 to maximize
my Social Security.

I think there is a lot of anecdotal evidence, a lot of people I know
who are also drawing Social Security much earlier than they in-
tended because they are in similar situations. And I could give you
anecdote after anecdote of my personal experiences and acquaint-
ances that have undergone this type of thing. But it is becoming
rampant out there, and I think you are probably hearing that back
in the field, back in your own districts.

Mr. LOEBSACK. And that alone is cause for tremendous concern,
obviously, when there is that retaliation and coercion on the part
of an employer. And I am very sorry that that happened, obviously,
to you.

I have a question which maybe goes to Mr. Foreman more than
anyone, but anyone can respond. Given Mr. Gross’s situation as an
example, can you give us an idea of what information would have
to be provided to prove discrimination under the Supreme Court’s
ruling compared to what information you had to provide previously
under Congress’s original intent of ADA protections?

If you would like to respond to that, Mr. Gross, or maybe Mr.
Foreman or Ms. Aldrich.

Mr. FOREMAN. I think the Court, the majority in Gross made it
very clear that it must be but for causation, which is a very high
level. So you are really looking for a smoking-gun comment that in
corporate America you do not see.

There was one question whether it was a sole cause determina-
tion. I think an accurate reading of the Supreme Court’s decision
is that it is not sole cause. But there are several district courts that
have interpreted it exactly in that manner, to say, for instance, if
I allege age and race discrimination, while that is a mixed motive,
therefore my age case fails. And it is thrown out on a motion to
dismiss because you have alleged another classification.

So, again, it goes back to how this is causing confusion in the
court. In the bill, is it trying to get us back to step one and say,
let’s all work off the same standard?

Mr. LOEBSACK. Uh-huh.

Ms. ALDRICH. I would like to respond to that.

Mr. LOEBSACK. Yeah, please.
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Ms. ALDRICH. I would like to say, just from my perspective——

Chairman ANDREWS. Please put your microphone on, Ms. Al-
drich.

Ms. ALDRICH [continuing]. It is a tougher standard than for other
cases of discrimination.

And it is very concerning, you know, for most older workers—and
we have heard Mr. Gross—to even bring these cases forward, with
the amount of emotional stress it causes, the difficulty of standing
up around other coworkers and challenging the company, the ex-
pense of it.

So I think to make it more difficult for older workers than for
other cases of discrimination is just wrong.

Mr. LOEBSACK. All right.

And, Ms. Aldrich, one last question. Since this ruling, do you
have any idea how many discrimination claims are out there that
would have met the previous intent of protection but would now be
nearly impossible to prove because of the stricter ruling? Any idea?

Ms. ALDRICH. I am not sure about that. But I do know that, in
the last 2 years, in 2008 and 2009, there have been 45,000 age dis-
crimination cases filed with the EEOC, which is more than any
other period of time since we have kept track of it. So my sense
is that, given the really tough economic times, that there are lots
of concerns about age discrimination, and now they are harder to
prove.

Mr. LoEBSACK. All right. Okay.

Thank you, Mr. Chair.

And thank you again, Mr. Gross. I really appreciate your being
here. Thanks.

Chairman ANDREWS. I thank the ladies and gentlemen of the
panel, and we really appreciate your testimony. I know everyone
prepared very diligently and I think did a good job educating the
committee.

At this point, I would turn to the senior Republican for any clos-
ing comments he would like to make.

Dr. Price?

Mr. PricE. Thank you, Mr. Chairman.

And I, too, want to echo your comments thanking every member
of the panel. This has really been a fascinating hearing, and I ap-
greciate your participation and the expertise that you bring to

ear.

None of us are in favor of age discrimination, clearly. The ques-
tion is, how do we get it right and not open Pandora’s Box and
have things result in just an onslaught of litigation as opposed to
actually solving the challenge here?

So I am hopeful that—I think there is a common thread between
the two sides. And I am hopeful, Mr. Chairman, that we will be
able to work together and come up with a commonsense piece of
legislation that actually solves a problem and a challenge out there
together.

Thank you.

Chairman ANDREWS. I thank my friend.

I would again like to thank the members of the committee.

Without objection, all Members will have 14 days to submit addi-
tional materials for the hearing record.
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Were there any other materials you wanted to submit now?

Mr. PrICE. No.

Chairman ANDREWS. Okay.

I want to thank each of the witnesses for a very constructive con-
tribution today.

Mr. Dreiband, I agree with you that ambiguity about which laws
the standard that is in the bill would apply to would not be helpful.
And I think that your comments were on point as to the way we
could sharpen this legislation up and not create ambiguity. I think
that is a very important point.

Mr. Foreman, I think that your reading of the distribution of the
burden of persuasion is the correct one. It is why we are in front
of the Congress with this bill.

Ms. Aldrich, I think you have given us some context to under-
stand this, that age discrimination is always invidious, but it is
particularly acute at a time when there is a recession and people
are losing their jobs in large number. It really has a devastating
effect on the lives of real people.

And, Mr. Gross, unfortunately, you are Exhibit A of that. I doubt
very much that Mr. Gross, whose uncle—is it your uncle was the
congressman?

Mr. Gross. Great uncle.

Chairman ANDREWS [continuing]. Great uncle served with great
distinction in this body a long time ago, I doubt very much that Mr.
Gross thought he would be testifying before a congressional com-
mittee all those years when he was doing the work that he was
doing so well. And it is a twist in the law that has brought him
here that I hope that we can correct.

I would echo what Dr. Price said. I don’t think there is a member
of this committee who wants to perpetuate discrimination against
any person based upon age or any other factor.

One of the things that I learned in law school, maybe the only
thing I learned, was: He or she who has the burden of proof usually
loses. And I think it is acutely true in this kind of situation where,
if you can make a circumstantial case, as I think Mr. Gross has de-
finitively done, that there is a pattern of discrimination against a
person based on age, it is very difficult to take the next step and
carry the burden that says that that is not just circumstantial and
coincidental. It is very difficult because employers are aware of the
environment in which they are operating; they are counseled about
how to say things carefully. I am not suggesting they are doing
anything nefarious, but it is a very difficult burden to carry. And
I think, frankly, it is a burden that will not be carried very often
or very easily, which will have the effect of expanding an invidious
practice that we really want to diminish.

So the committee is going to consider the testimony. We would
welcome further comments on the record. We will move forward as
we look at these issues. And, again, I very much appreciate every-
one’s participation here today.

With that, the hearing is adjourned.

[Additional submission of Mr. Andrews follows:]
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Prepared Statement of the National Senior Citizens Law Center

The National Senior Citizens Law Center (NSCLC) submits this statement in sup-
port of the Protecting Older Workers Against Discrimination Act. NSCLC submits
the statement to the House Health, Employment, Labor, and Pensions Sub-
committee of the Education and Labor Committee, which convenes a hearing on
H.R. 3721, the House version of the bill, on May 5, 2010, and to the Senate HELP
Committee, which convenes a hearing on S. 1756, the Senate version, on May 6. The
legislation will override a June 2009 Supreme Court decision that stripped older
workers of vital protections against bias on which they had relied for over 40 years.
In this decision, which the dissenting justices characterized as “unabashed judicial
law-making,” “irresponsible,” and in “utter disregard” of the Court’s own precedents
and “Congressional intent,” a narrow 5-4 majority so weakened the 1967 Age Dis-
crimination in Employment Act (ADEA), that employers are left with little incentive
to comply with its equal opportunity mandate. This decision illustrates the accuracy
of President Obama’s recent observation that we “are now seeing a conservative ju-
risprudence” that is both “activist” and bent on gutting laws that, like the ADEA,
were enacted to protect ordinary people.

The Gross Decision Upended a Fair Jury Verdict and Long-Settled Law

This case arose out of circumstances all too familiar to older workers at all levels
in our economy, especially in the hard times from which much of the nation has
barely begun to recover. In 2003, Jack Gross, aged 54 and a 32-year employee of
FBL Financial, was demoted from his position as claims administration director,
and transferred to a newly created position with drastically reduced responsibilities.
Gross sued, and at trial introduced “evidence suggesting that his reassignment was
based at least in part on his age” (as stated by Justice Clarence Thomas writing
for the majority). Gross’ employer responded with the claim that the reassignment
was part of a “corporate restructuring.” The jury found for Gross and awarded him
$46,945 in lost compensation, after receiving the judge’s instructions that they must
rule for the employee if he proved by a preponderance of the evidence that “age was
a motivating factor” in his demotion. “However,” the judge instructed, the jury must
rule for the employer if the employer proves by the preponderance of the evidence
that the employer would have demoted Gross “regardless of his age.” This instruc-
tion tracked settled law, but the Supreme Court majority changed the law, as de-
scribed above, and held that Gross and others in his situation needed to show that
age was the “but for” cause of their adverse treatment, and that evidence that age
was a motivating factor would not shift the burden of proof to the employer to prove
that the adverse action would have occurred regardless of the employee’s age.

A Perfect Storm for Older Workers

After the Supreme Court bounced him back to square one, Mr. Gross testified be-
fore Congress that the conservative Justices had “hijacked” his case to make an ide-
ological point. His view cannot be dismissed as sour grapes. On the contrary, this
5-4 reversal of the jury verdict in Mr. Gross’ favor creates a veritable perfect storm
for older workers. Numerous surveys show that the current financial crisis has
forced older workers at all economic levels to shelve plans for retirement, and at-
tempt to stay in, or re-enter the job market. One survey, published in March 2009,
reported that 60 percent of workers over 60 have made that decision. 75 percent
of the $2.8 trillion that vanished from group (401[k]) and individual (IRA) account
assets during late 2007 and 2008 belonged to persons over 50. In addition to the
disproportionate impact of this implosion of retirement assets, declining house val-
ues and rising health costs have seriously exacerbated the financial squeeze on older
workers, and intensified pressure to continue to work.

Or hope to. When recession strikes, employers often target veteran employees in
RIFs, and disfavor older candidates for whatever new positions they may need to
fill. Driving this pattern, familiar, as Purdue University management expert Pro-
fessor Michael Campion testified at a July 15 Equal Employment Opportunity Com-
mission (EEOC) hearing, are “common negative stereotypes about older workers,”
such as that they are “more costly, harder to train, less adaptable, less motivated,
less flexible, more resistant to change, perhaps less competent, and less energetic
than younger employees.” Such clichés are often inaccurate, as superior experience,
maturity, stability, and job commitment may often make more senior workers more
productive and better investments than their younger counterparts. Although the
ADEA was enacted to eliminate such damaging misperceptions from American
workplaces, studies document their resilience. Evidently, their impact is being felt
in the market-place now. Age discrimination claims submitted to the EEOC spiked
nearly 30% in June 2009 compared with the same month a year earlier.
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How the Gross Decision Largely Nullifies the ADEA

For these claimants, the Supreme Court’s decision offers a new Catch-22. The
aptly named decision guarantees that a vast proportion of age bias complaints will
fail, whatever their merit. Justice Clarence Thomas’ opinion for the Court majority
repeatedly states that a victim of age discrimination, in order to prevail in court,
must prove that unlawful bias was the “but-for” cause of adverse treatment. Pre-
viously, plaintiffs alleging violations of the Age ADEA had the option of proving that
age bias was simply a “motivating factor.” The latter remains the applicable stand-
ard for claims of discrimination based arising under Title VII of the Civil Rights
Act, which include most matters involving race, gender, or other types of workplace
discrimination other than age.

Federal lower court decisions confirm that Gross has radically tightened stand-
ards for proving workplace age discrimination, to an extent that, if not promptly cor-
rected by Congress, will cause a vast proportion of age bias complaints to fail, what-
ever their merit. Justice Clarence Thomas’ opinion for the 5-4 Court majority re-
peatedly states that a victim of age discrimination, in order to prevail in court, must
prove that unlawful bias was “the but-for” cause of adverse treatment. Previously,
plaintiffs alleging ADEA violations had the option of proving that age bias was sim-
ply a “motivating factor.” The latter remains the applicable standard for claims of
discrimination arising under Title VII of the Civil Rights Act, which include most
n}llatters involving race, gender, or other types of workplace discrimination other
than age.

The Court’s new rule will largely nullify the ADEA. This is true, in the first place,
because in the real world, most actions have several but-for causes. For example,
if an employer decided to fire everyone in a Department over 50, age would be a
but-for cause (because if a worker were not over 50 he or she would not have been
fired). But working in that Department would also be a but-for cause (because if
a worker of any age had not been in that Department, he or she would not have
been fired). If victims of this garden-variety type of discrimination must show that
age was “the” but-for cause, their cases will be lost before they are filed. Indeed,
Justice Thomas’ “the but-for cause” standard can be interpreted to require that age
bias be the “sole” cause of adverse treatment. In fact, in the first three months after
Gross was decided, at least 27 federal courts read the decision to impose this “sole
cause” standard or its practical equivalent.

Moreover, even in situations where in fact age bias is the sole cause of passing
over for promotion, or demoting, or firing an employee, that fact will rarely be de-
monstrable. After all, as a practical matter, employers will always create paper
trails purporting to justify adverse actions on legitimate business-related grounds.
In such circumstances, proving that age was the exclusive, rather than a “moti-
vating” factor will not realistically be possible. Virtually any evidence of any other
factors, whether business-related or not, suffices to throw a legitimate age discrimi-
nation victim out of court. Employee-side lawyers will know that, so they will rarely
waste their time and resources to bring cases when age bias victims come to them
for help. Business lawyers will also know that, and will counsel clients that they
have nothing to fear if they pay lip-service to the ADEA but ignore it in practice.

Twisting a Law Enacted to Protect Ordinary People

As noted above, President Obama recently underscored the need for judges who
combine “a fierce dedication to the rule of law” with “a keen understanding of how
the law affects the daily lives of the American people.” The President has observed
that in contrast with this standard, we “are now seeing a conservative jurispru-
dence” that is “activist” and “ignores the will of Congress” and “democratic proc-
esses.” Members of Congress, including Senate Judiciary Committee Chair Patrick
Leahy, have similarly observed that “in many cases, the Supreme Court has ignored
the intent of Congress, oftentimes turning laws on their heads, and making them
protections for big business rather than for ordinary citizens.” Few recent decisions
illustrate the regrettable accuracy of these observations more precisely than the
Gross decision. Not only, as Justice Stevens observed in his dissenting opinion, does
this 5-4 decision flout a long-standing major precedent of the Court itself (Price
Waterhouse v. Hopkins, 490 U.S. 228 [1989]), by adopting as the law a “but-for”
standard of causation that was advanced by the dissent in that case. “Not only,”
Justice Stevens wrote, “did the Court reject the but-for standard in that case, but
so too did Congress when it amended Title VII (of the 1964 Civil Rights Act) in
1991.” Moreover, the majority’s “far-reaching” new rule answered a question com-
pletely different from the one the parties had raised with the Court or the courts
below and which the Court “granted certiorari to decide.” Justice Stevens called out
the majority further for its lack of concern that the consequential issue it resolved
“had not been briefed by the parties,” adding that the majority’s “failure to consider
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the views of the United States, which represents the agency charged with admin-
istering the ADEA, is especially irresponsible.”

Repealing From the Bench and Crippling Congress

Congress needs to respond sharply and swiftly to the Court’s de facto repeal from
the bench of the ADEA and other safeguards against workplace discrimination. Not
only does the decision in Gross thwart Congress’ clear intent. If permitted to stand,
the decision will cripple Congress’ ability to perform its constitutional function. This
is because the Gross majority utilized a novel and ill-considered method of statutory
construction that would, if generally applied, lead to wholly unreasonable interpre-
tations of numerous federal laws. The Court reasoned that because Congress in
1991 codified and strengthened the interpretation of Title VII found in Price
Waterhouse, Congress intended by so doing to indicate that it actually disapproved
of the basic rule in Price Waterhouse, and that the allocation of burdens set out in
that decision should not be applied to other federal employment statutes. Under this
unwarranted method of construction, legislation strengthening any one federal law,
or merely codifying in that statute any existing caselaw, would be deemed to weak-
en all other federal laws dealing with the same type of issue, e.g. employment. That
emphatically was not the intent of Congress in adopting the 1991 Civil Rights Act.
General application by the courts of this method of construction would complicate
exponentially the already complex task of drafting legislation. In every instance in
which Congress amended any one law, it would be required to scour the United
States Code for all the other laws which would have to be similarly amended to
avoid the implications of the Gross rule.

Congress needs to act swiftly to prevent further metastasizing of this threat to
the economic security of older Americans and all Americans.

[Whereupon, at 11:50 a.m., the subcommittee was adjourned.]
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