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INDIAN WATER RIGHTS: PROMOTING THE
NEGOTIATION AND IMPLEMENTATION OF
WATER SETTLEMENTS IN INDIAN COUNTRY

THURSDAY, MARCH 15, 2012

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:15 p.m. in room
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

The CHAIRMAN. The Committee will come to order.

I want to say aloha and welcome to all of you here today, espe-
cially our Committee witnesses today. As you know, we are here
to conduct a hearing on Indian water rights. We have three people
on our panel who probably can answer all the questions we will
have, and keep us straight according to the laws and all of that.

So it is good to have a hearing promoting the negotiation and im-
plementation of water settlements in Indian Country.

The settlement of Indian water rights has benefits that extend
far beyond the boundaries of Indian reservations. Over 100 years
ago, the Supreme Court affirmed that in reserving homelands for
their people, tribes also reserved the water rights on and off res-
ervations. In order to fulfill its trust responsibility, Congress plays
an integral role in the tribal water rights settlements.

Congress has approved over two dozen water settlements in the
past 35 years. Last Congress, we enacted legislation that settled
the water rights for seven tribal nations. Collectively, these seven
tribes spent nearly a century litigating their water rights in court
before having their settlements approved by Congress. Can you
imagine this?

In determining water rights claims, a tribe and other stake-
holders may pursue either litigation or negotiation. Negotiating to
reach a settlement in Indian water rights claims is advantageous
for all parties. It is cheaper, takes less time and is more flexible
than litigation. Negotiations may also foster better working rela-
tionships between all parties. This can have positive outcomes for
not only the tribes but for the surrounding non-Indian communities
as well.
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Before the communities can see the benefits of their settlement,
several challenges remain. These include Congressional ratification
securing funding and implementation. Successful implementation
leads to secure and reliable access to water, economic development
and alleviates uncertainty of unsettled Indian water rights claims.

Tribes have made tremendous sacrifices to protect and ensure ac-
cess to water, a sacred resource. Congress must continue to review
the settlement negotiation process, find funding mechanisms, then
ensure that congressionally-ratified settlements are properly imple-
mented. These issues were raised in the first session of this Con-
gress at the Committee’s Roundtable on Indian Water Rights.
Today we are here to continue discussions and seek solutions.

It 1s important that the Committee hears from all interested par-
ties on these matters. I would like to encourage stakeholders to
submit comments or written testimony for the record, and therefore
the hearing record will remain open for two weeks from today.

I would like now to invite our first panel to be ready for the
questions and we will begin, of course, with the statements and
testimony. But let me introduce them. The Honorable David Hayes,
Deputy Secretary of the Interior. And accompanying Secretary
Hayes are Mike Connor, who is the Commissioner of the Bureau
of Reclamation, and Mr. Del Laverdure, who is the Principal Dep-
uty Assistant Secretary of Indian Affairs at the Department of In-
terior.

Again, welcome, gentlemen. Let me ask Mr. Hayes to, if you will
please, to proceed with your testimony.

STATEMENT OF DAVID J. HAYES, DEPUTY SECRETARY,
U.S. DEPARTMENT OF THE INTERIOR; ACCOMPANIED BY
MIKE CONNOR, COMMISSIONER, BUREAU OF RECLAMATION,
AND DEL LAVERDURE, PRINCIPAL DEPUTY ASSISTANT
SECRETARY—INDIAN AFFAIRS

Mr. HAYES. Thank you very much, Senator. And thank you very
much for holding this important hearing. We very much appreciate
the opportunity to talk about the Obama Administration’s commit-
ment to Indian water rights settlements.

As you mentioned, I am accompanied here by Del Laverdure, the
Principal Assistant Secretary for Indian Affairs, and Mike Connor,
the Commissioner of Reclamation. I would like to make a few com-
ments and ask that my testimony be submitted for the record. And
with your indulgence, I would also, after I make a few comments,
aslilthat Del and Mike have an opportunity to say a few words as
well.

The CHAIRMAN. Please proceed.

Mr. HAYES. Thank you, Senator.

Our Administration, Senator, agrees with everything that you
just said in your opening statement. We understand how water is
such a sacred and valuable resource for our First Americans. We
as representatives of the Federal Government are committed to ad-
dressing the water needs of Native Americans through our Indian
water rights settlements.

As you said in your opening statement, these settlements not
only secure tribal water rights, but they help to fulfill the promise
of the United States to tribes that Indian reservations would pro-
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vide their people with permanent homelands. Indian water rights
settlements help us achieve that goal, while at the same time end-
ing decades of controversy and contention among tribes and neigh-
boring communities over water. They provide certainty and foster
cooperation in the management of water resources.

As you noted, Mr. Chairman, in the last Congress, this Adminis-
tration supported four Indian water rights settlements for seven
tribes. We thank you for this Committee’s bipartisan support for
these settlements. All told, those settlements resolved a century of
litigation and bitter disputes.

Those four settlements will support the maintenance of perma-
nent water supplies and enhance economic security for the Taos
Pueblo and four other pueblos in New Mexico, the Crow Tribe in
Montana, of which Del Laverdure is a member, and the White
Mountain Apache Tribe of Arizona. They enable the construction
and improvement of domestic reservation water systems, a regional
multi-pueblo domestic water system and a codified water-sharing
arrangement between Indians and neighboring communities.

We are also working right now to implement the release of $21
million in federal funding under the Soboba Settlement Act which
was enacted in 2008, another historic settlement.

And as you know, when the President first came into office in
March of 2009, he signed the Omnibus Public Lands Management
Act, which included the Northwestern New Mexico Rural Water
Project Act that settled longstanding water rights claims of the
Navajo Nation within the San Juan River Basin in New Mexico
That act authorizes the construction of the Navajo-Gallup Water
Supply Project, which will bring a clean and sustainable water sup-
ply to the Navajo Nation, where an estimated 40 percent of the
residents are dependent upon hauling water for use in their homes.
And that settlement also will help to augment the City of Gallup’s
drinking water system, which is facing decreasing water supplies.

I would note that this project is one of 14 infrastructure projects
that our Administration has selected to be expedited through per-
mitting and environmental review processes. The Bureau of Rec-
lamation will initiate construction of the pipeline this spring.

We know our work is not done. We are continuing to be active
participants in 16 additional negotiations. In particular, Blackfeet
and the Navajo-Hopi Little Colorado River rights settlements are
the subject of pending legislation. Both of these bills are the prod-
ucts of a great deal of effort by a multitude of parties. We are hope-
ful that we can move those toward resolution.

We are also working on many other settlements currently, in-
cluding a settlement with the Pechanga Tribe in California, among
others.

I would like to very briefly just describe how we operate in the
Government, Mr. Chairman, in terms of implementing these water
rights settlements. First of all, this is handled at the top of the In-
terior Department. Secretary Salazar is personally involved in
these matters. My counselor and the chair of the working group on
Indian Water Rights Settlement, Letty Belin, who is with us today,
along with the assistant secretaries of Indian Affairs and Water
and Science, the Commissioner of Reclamation, our solicitor, we
work as a team to bring these issues to fruition.
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The Secretary’s Indian Water Right Office has been in place for
over two decades. And we are fortunate to have Pam Williams, who
is also with us, who heads up that Water Rights Office, reporting
to Letty Belin.

We are operating under criteria and procedures that have been
in place now for more than 20 years. We know how to do this and
what it takes is will and effort and the cooperation of the Congress.
We have all of those today, thanks in part to this Committee’s un-
failing support for trying to settle these matters instead of liti-
gating them.

We have currently 16 appointed Federal Indian water rights ne-
gotiation teams active in negotiating water rights claims and an
additional 20 teams are working on implementation of already-ap-
proved water rights settlements, including the four just enacted in
2010.

In terms of the future, we know there is much more work to be
done. Our negotiating teams are working with both Indian and
non-Indian interests in terms of resolving outstanding water rights.
These are difficult issues to resolve. They often require substantial
financial resources in order to finance the delivery of wet water to
tribes. It is no good to simply have a settlement that provides a
paper water right. We are committed to making this truly a right
that is realized by tribes in terms of wet water on their reserva-
tions and on their homelands.

In recent years, the Congress has been very creative about find-
ing mandatory funding availability for Indian water rights. This is
incredibly important because these settlements cannot be funded
out of discretionary funds at the Bureau of Indian Affairs. We ap-
plaud the work of the Congress in finding reliable funding streams
for these settlements.

With that, Mr. Chairman, I would ask, with your indulgence,
that Del Laverdure provide a comment or two, followed by Commis-
sioner Connor. Thank you.

[The prepared statement of Mr. Hayes follows:]

PREPARED STATEMENT OF DAVID J. HAYES, DEPUTY SECRETARY, U.S. DEPARTMENT
OF THE INTERIOR

Chairman Akaka and Vice-Chairman Barrasso, and, Members of the Committee,
my name is David J. Hayes, and I am the Deputy Secretary of the Department of
the Interior (Department).

Thank you for the opportunity to appear before you today to discuss this Adminis-
tration’s policy on Indian water rights settlements. As you may know, I served first
as Counselor to then-Secretary of the Interior, Bruce Babbitt, and later as Deputy
Secretary during the Clinton Administration. In those capacities, I chaired the De-
partment’s Working Group on Indian Water Settlements and played a leadership
role in the Department’s Indian water rights program. During those years, we
worked on numerous water settlements. Some of the settlements, including the Zuni
Indian Tribe Water Rights Settlement; the Shivwits Band of the Paiute Indian Tribe
of Utah Water Rights Settlement; the Chippewa Cree Tribe of the Rocky Boy’s Res-
ervation Indian Reserved Water Rights Settlement; the Yavapai-Prescott Indian
Tribe Water Rights Settlement: the Confederated Tribes of the Warm Springs Res-
ervation Water Rights Settlement; the Las Vegas Paiute Settlement; and major
amendments to the Colorado Ute Indian Water Rights Settlement Act, came to fru-
ition during that time. Significant groundwork was also laid on other important set-
tlements that occurred later, including the Arizona Water Rights Settlement; the
Soboba Band of Luiseno Indians Settlement; and the Snake River Water Rights Act.



I. Introduction

The Obama Administration recognizes that water is a sacred and valuable re-
source for Indian people and therefore has re-energized the Federal Government’s
commitment to addressing the water needs of Native American communities
through Indian water rights settlements. Water settlements not only secure tribal
water rights but also help fulfill the United States’ promise to tribes that Indian
reservations would provide their people with permanent homelands. Indian water
settlements help achieve that goal, while at the same time ending decades of con-
troversy and contention among tribes and neighboring communities over water. In-
dian water settlements provide certainty, which fosters cooperation in the manage-
ment of water resources.

In the last Congress, this Administration supported four Indian water rights set-
tlements for seven tribes at a total federal cost of more than $1 billion. All told,
these settlements resolved well over a century of litigation and bitter disputes.
These settlements were enacted into law in the Claims Resolution Act of 2010, Pub.
L. No. 111-291 (Dec. 9, 2010). Support for four Indian water rights settlements that
were ultimately enacted during one Congress is an unprecedented achievement.
This Administration’s active involvement in the negotiations of these settlements
led to both significant improvements in the terms of the settlements and reduction
in their federal costs, which ultimately led to our support for them. Our support for
these four settlements clearly demonstrates that settling Indian water rights dis-
putes is a high priority for this Administration and confirms that we would support
Indian water settlements that result from negotiations with all stakeholders includ-
ing the Federal Government, and that come with a reasonable federal price tag and
good cost share contributions from states and other benefitting parties.

Effective implementation of the four settlements in the Claims Resolution Act will
support the maintenance of permanent water supplies and enhance economic secu-
rity for five Pueblos in New Mexico, the Crow Tribe of Montana, and the White
Mountain Apache Tribe of Arizona. The agreements enable the construction and im-
provement of domestic reservation water systems, irrigation projects, and a regional
multi-Pueblo domestic water system, and also will codify water-sharing arrange-
ments between Indian and neighboring communities. These four settlements intend
to usher in a new chapter on water in these regions—one marked by certainty, har-
mony, and economic activity.

In addition to its work to enact these four settlements, this Administration is
working with the parties to allow the release of $21 million in federal funding under
the Soboba of Luiseno Indians Settlement Act, Pub. L. No. 110-297 (July 31, 2008),
marking the final step in an historic water rights settlement and fulfilling promises
made to the Soboba Band and southern California communities when the Act was
approved by Congress in 2008. The implementation of the settlement is expected to
stabilize water supplies in the region and enhance economic development opportuni-
ties for the Band and neighboring communities.

In March 2009, President Obama signed the Omnibus Public Lands Management
Act, Pub. L. No. 111-11 (Mar. 30, 2009), which included the Northwestern New
Mexico Rural Water Projects Act that settles the long standing water rights claims
of the Navajo Nation within the San Juan River Basin in New Mexico. The act au-
thorizes the construction of the Navajo Gallup Water Supply Project which will
bring a clean and sustainable water supply to the Navajo Nation, where an esti-
mated 40-percent of residents are dependent upon hauling water for use in their
homes, and will help to augment the City of Gallup’s drinking water system, which
is facing decreasing water supplies. The Navajo-Gallup Water Supply Project is a
major component of the Navajo Nation’s water rights settlement with the State of
New Mexico and was selected by the Administration as one of 14 infrastructure
projects across the country to be expedited through the permitting and environ-
mental review processes. The Bureau of Reclamation will initiate construction of the
project this spring. The Navajo Gallup Water Supply Project will include the con-
struction of two water treatment plants, 280 miles of pipeline, 24 pumping plants,
and numerous water regulation and storage facilities.

Our work is not done, however, and we continue to be active participants in 16
additional negotiations. Two of these, Blackfeet (S. 399/H.R. 3301) and the Navajo-
Hopi Little Colorado River Water Settlement (S. 2109/H.R. 4067), are the subject
of pending legislation. Both the Blackfeet and Navajo-Hopi bills are the products of
a great deal of effort by a multitude of parties and reflect a desire by the people
of Montana and Arizona, Indian and non-Indian, to settle their differences through
negotiation rather than litigation. This Administration shares that goal and we are
currently working at the highest levels within the Department to craft settlement
provisions that the Administration will be able to support.
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II. The Impetus for Water Rights Settlements

Disputes over Indian water rights are expensive and divisive. In many instances,
Indian water rights disputes, which can date back 100 years or more, are a tangible
barrier to socio-economic development for tribes, and significantly hinder the man-
agement of water resources. Settlements of Indian water rights disputes can break
down these barriers and help create conditions that improve water resources man-
agement by providing certainty as to the rights of major water rights holders who
are parties to the disputes. That certainty provides opportunities for economic devel-
opment, improves relationships, and encourages collaboration among neighboring
communities. This has been proven time and again throughout the West as the
United States has pursued a policy of settling Indian water rights disputes when-
ever possible. Indian water rights settlements are also consistent with the general
federal trust responsibility to American Indians and with federal policy promoting
Indian self-determination and economic self-sufficiency. For these reasons and more,
for more than 30 years, federally recognized Indian tribes, states, local parties, and
the Federal Government have acknowledged that negotiated Indian water rights
settlements are preferable to protracted litigation over Indian water rights claims.

Indian water rights are especially valuable in the West for many other reasons,
including the fact that Indian reserved water rights cannot be lost due to nonuse,
and Indian water rights have a priority date no later than the date of the creation
of the reservation with which they are associated. Because most reservations were
established prior to the settlement of the West by non-Indians, even very senior
non-Indian water rights are often junior in priority to Indian water rights. Because
most tribes have lacked resources to develop their own domestic water supply sys-
tems, irrigated agriculture or other industry to make use of their water resources,
their ability to use their water rights has been limited. As a result, Indian water
rights have often been used for years by neighboring non-Indian interests and com-
munities with the unfortunate effect of reliance by non-Indians on water to which
Indians have the senior rights.

Simply litigating title to water rights has not proven to be an effective solution
for tribes or their non-Indian neighbors. Litigation often lasts for decades at great
cost to all parties: the Federal Government, tribes, states and local water users.
Even when litigation is concluded and a court decrees that a tribe has a right to
a certain amount of water of a certain priority date, uncertainty persists. If a tribe
cannot put its water rights to immediate use, Western water law principles allow
other junior users to take advantage of the water until such time as a tribe can put
the water to use. This, of course, casts a pall of uncertainty over a water system
because junior users have no way of knowing when the tribe will be in a position
to use its water.

A judicial decree does not get “wet water” to tribes, nor does it provide new infra-
structure or do anything to encourage improved water management in the future.
Negotiated settlements, on the other hand, can, and generally do, address these crit-
ical issues. Through a settlement, parties can agree to use water more efficiently
or in ways that result in environmental benefits, or to share shortages during times
of drought rather than relying on strict principles of seniority in priority date. In
exchange for settlement benefits, tribes can agree to subordinate use of their water
rights so that existing water uses can continue without impairment. Parties to nego-
tiations can agree to terms for mutually beneficial water marketing that could not
otherwise occur because of uncertainties in Federal and State law. Settlement nego-
tiations foster a holistic, problem-solving approach that contrasts with the zero-sum
logic of the courtroom, replacing abstract application of legal rules that may have
unintended consequences for communities with a unique opportunity for creative,
place-based solutions reflecting local knowledge and values.

II1. The Department’s Indian Water Rights Office

This Administration’s commitment to Indian water settlements is reflected in the
leadership at the Department. Secretary Salazar’s vision and the work of so many
at the highest levels of our Department make our Indian water rights program a
success. My Counselor and the Chair of the Working Group on Indian Water Settle-
ments (Working Group), Letty Belin, along with the Assistant Secretaries of Indian
Affairs and Water and Science, the Commissioner of Reclamation, the Office of the
Solicitor, and the Secretary’s Indian Water Rights Office, work as a team to achieve
results that make a real difference, not only for tribes but for all the communities
involved.

The Secretary’s Indian Water Rights Office (SIWRO) was formally established as
part of the Secretariat in 2009, but it has been in existence for more than two dec-
ades. The Director of SIWRO leads, coordinates, and manages the Department’s In-
dian water rights settlement program in consultation with the Office of the Solicitor.
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The current Director, Pamela Williams, reports to Letty Belin, Counselor to the
Deputy Secretary, who also serves as the Chair of the Secretary’s Working Group
on Indian Water Settlements (Working Group).

The Working Group consists of the Solicitor and the Assistant Secretaries and
makes recommendations to the Secretary regarding the position of the United
States in negotiations. As the Deputy Secretary, I have taken a strong interest in
supporting settlement efforts, helping to steer settlement parties towards workable
solutions and personally participating in settlement negotiations that seemed to be
stuck. The Department works with other federal agencies, including the Office of
Management and Budget and the Department of Justice, in preparing the settle-
ment negotiation positions of the United States.

The Federal Government is guided in negotiations by the Criteria and Procedures
for the Participation of the Federal Government in Negotiations for the Settlement
of Indian Water Rights Claims (55 FR 9223, March 12, 1990) (Criteria and Proce-
dures). The Department and other federal agencies participate in settlement discus-
sions at the local level primarily though federal negotiation teams. The teams inter-
act with settlement parties, explain federal policies on settlement and, when pos-
sible, help mold the parameters of a settlement. The SIWRO interfaces with the
teams through Team Chairs appointed to each team in the field. The SIWRO works
directly with the Chairman of the Working Group and provides policy direction to
the teams throughout negotiations. A representative from the Department of Justice
is appointed to each team, as are representatives from other federal agencies having
an interest in a particular negotiation.

Once a settlement is enacted into law, SIWRO oversees its implementation, pri-
marily through federal implementation teams, which function much like the federal
negotiation teams only with a focus on helping the Indian tribe and the other par-
ties implement the enacted settlement.

Currently, there are 16 appointed Federal Indian Water Rights Negotiation
Teams active in negotiating water rights claims in the western United States. An
additional 20 Federal Indian Water Rights Implementation Teams work on imple-
menting congressionally enacted settlements, including the four enacted in 2010.
With increasing drought conditions in the United States and pressure from an ex-
panding population, the number of requests for the appointment of new negotiation
teams continues to grow.

In the last ten years, six bills authorizing Indian Water Rights settlements with
fourteen Indian tribes have been enacted: Zuni, Pub. L. No. 108-34, Nez Perce, Pub.
L. No. 108-447, and the Arizona Water Settlements Act, Pub. L. No. 108-451 (Dec.
10, 2004) (Gila River Indian Community, Tohono O’odham Nation), Soboba Indian
Tribe, Pub. L. No. 110-297 (July 31, 2008), Omnibus Public Land Management Act,
Pub. L. No. 111-11 (Mar. 30, 2009) (Navajo-San Juan, and Shoshone-Paiute Tribes
of the Duck Valley Reservation), and the Claims Resolution Act Pub. L. No. 111-
291 (Dec. 9, 2010) (White Mountain Apache Tribe, Crow Tribe, Pueblo of Taos,
Pueblo of Nambé, Pueblo of Pojoaque, Pueblo of San Ildefonso, and Pueblo of
Tesuque). Of the six bills, President Obama signed two of the bills, which settled
water rights claims for nine Indian tribes.

IV. Future Challenges

We recognize that much work remains to be done in this area. Through the Fed-
eral Negotiation Teams, we are actively participating in ongoing negotiations to set-
tle water rights claims in a number of States including Arizona, Montana, New
Mexico, and California. As I stated previously, legislation to approve the Blackfeet
and the Navajo-Hopi settlements is currently pending in Congress. We look forward
to working with this Committee and the stakeholders of these settlements to
produce strong settlements that the Administration can support.

During the litigation, assessment and negotiation phases, the Bureau of Indian
Affairs’ (BIA) Water Resources and Water Rights Litigation and Negotiation Pro-
grams provides technical and factual work product in support of the Indian water
rights claims. This program provides the major financial support for the United
States to defend and assert Indian water rights. The funds are used by the United
States and tribes for activities associated with establishing or defending Indian
water rights through negotiations and/or litigation. Program funding is critical to
supporting and advancing on-going Indian water rights litigation cases and the fed-
eral and tribal negotiations being conducted to secure adjudicated water rights in
lieu of litigation. In the Indian water rights litigation cases, BIA water programs
staff coordinate with the Department of Justice and Interior’s Office of the Solicitor
to provide expert witnesses and consultants’ studies to meet court and other dead-
lines. In addition to providing negotiation and/or litigation support for Indian water
rights claims, funds are used for technical research and studies to develop and sub-
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stantiate the United States’ claims for Indian trust water rights. For fiscal years
2010 to 2012, funding for this program averaged around $8 million. For FY 2013,
the budget request is for $8.6 million.

Another program within the Department that provides assistance for Indian
water rights claims is the Native American Affairs Program (NAAP) within the Bu-
reau of Reclamation (Reclamation). NAAP provides technical support for Indian
water rights settlements, and to assist tribal governments to develop, manage and
protect their water and related resources. This office also provides policy guidance
for Reclamation’s work with tribes throughout the organization in such areas as the
Indian trust responsibility, government-to-government consultations, and Indian
self-governance and self-determination. For fiscal years 2010 to 2012, funding for
this program averaged around $6.8 million. For FY 2013, the budget request is for
$6.4 million.

One of the questions that we must wrestle with, and that we would like to engage
this Committee and other stakeholders in further discussions of, is how to fund In-
dian water rights settlements going forward. Until recently, water rights settle-
ments generally were funded through the Department’s discretionary appropria-
tions. Work to be performed under the settlements by Reclamation has come out of
Reclamation’s budget, and other settlement costs generally have come out of the
BIA’s budget.

Recognizing that discretionary budgets have been coming under increasing pres-
sure in these tight budget times, Congress recently has included provisions for a va-
riety of innovative funding mechanisms in water rights settlements. The Claims
Resolution Act, for example, provided approximately $650 million of direct funding
for the water rights settlements enacted therein, plus an additional $180 million of
funding for the Navajo-San Juan settlement enacted in Pub. L. No. 111-11 (Mar.
30, 2009). Consistent with the budget rules established by the Statutory Pay-As-
You-Go Act of 2010 (PAYGO), Pub. L. No. 111-139 (Feb. 12, 2010), Congress must
provide for offsets of direct spending contained in legislation in order to avoid in-
creases in projected deficits, and all spending contained in the Claims Resolution
Act was fully offset.

Another approach that Congress took in section 10501 of Pub. L. No 111-11 (Mar.
20, 2009) was the creation of the Reclamation Water Settlement Fund. Starting in
2020, this fund will provide a limited level of funding in Indian water rights settle-
ments enacted by Congress involving a role for Reclamation. Because funds from
this source are direct spending not subject to further appropriation, increased use
of this fund would require offsets to meet the requirements of statutory PAYGO.
Congress also provided some funding for future Indian water rights settlements
through provisions of the Arizona Water Rights Settlement Act of 2004, Pub. L. No.
108-451 (Dec. 10, 2004), providing that $250 million be made available from the
Lower Colorado River Basin Development Fund to fund Indian water rights settle-
ments in the State of Arizona. Again, since it provides for direct spending, increased
use of this fund would require offsets to meet the requirements of statutory PAYGO.

Another issue that settlements face is the need to raise awareness of the value
of these settlements to all sides, including at the federal level. Some in Congress
are now questioning whether Indian water rights settlements represent an overall
benefit to taxpayers when balanced against the potential consequences and costs of
continued litigation over Indian water rights claims. In the settlements that this
Administration has supported, and that we would support in the future, I can tell
you that we believe the answer is a resounding yes. The consequences and costs of
litigation are different for every particular settlement and, as discussed in the Ad-
ministration’s testimony presented on Indian water rights settlement bills in the
last Congress, are not always susceptible to simple quantification. They include the
rancor between neighbors that contested litigation can cause, which may last long
after the water rights have been adjudicated, as well as the prolonged uncertainty
due to the time it takes to litigate complex stream adjudications. Both rancor and
uncertainty can have substantial economic consequences for both Indian and non-
Indian communities, preventing needed investments in businesses and infrastruc-
ture that require reliable water supplies in order to function.

To be clear, Indian water rights settlements should not be categorized as “ear-
marks.” The U.S. Supreme Court’s Winters doctrine establishes the senior rights of
Indian tribes to water to fulfill reservation purposes. Water rights and related re-
sources are trust assets of tribes, and water rights settlements enable the Federal
Government to protect and enhance those assets. As described in this testimony, the
Department has an established program that guides the process of negotiating In-
dian water rights settlements that satisfy federal criteria. Under the Criteria and
Procedures, the Administration carries out careful analysis of the appropriateness
of the costs of the settlement. Our support is not provided lightly; we have come
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to this Committee and testified regarding our concerns with proposed water rights
settlements that we do not find to have met our requirements for reducing costs,
including appropriate cost shares, and producing results. Settlements that are ap-
proved through this process are not earmarks.

V. Conclusion

State and local governments, as well as Indian tribes, favor water rights settle-
ment because they can be directly involved in shaping their own destinies, rather
than having their fate to be decided by the stroke of a judge’s pen. The Federal Gov-
ernment should continue to encourage these local efforts to resolve outstanding
issues and establish water management regimes that can be the basis for, rather
than a drag upon, strong local economic development.

Protracted litigation does not, ultimately, provide solutions to the real problems
that communities are facing. Indian water rights settlements can spur desperately
needed cooperation. From shortage sharing to water marketing to protection of
instream flows, settlements allow people to identify the needed mechanisms to en-
able investments in a common future. In addition to establishing the basis for the
courts to decree rights, these settlements often include infrastructure projects allow-
ing tribes to make use of their water. Recent settlements have provided for projects
that will provide desperately needed access to safe drinking water on reservations.
These projects can improve public health, providing basic foundations for improving,
health indicators such as infant mortality rates, and stimulating and sustaining eco-
nomic development and growth in tribal communities.

According to the Indian Health Service (IHS), today, less than 1 percent of the
population in the United States is without access to safe water, while more than
12 percent of American Indian and Alaska Native homes are without access to safe
water.1 As a result, for the young and old, water-hauling is a way of life on some
reservations—a full-time job that limits economic opportunities and perpetuates a
cycle of poverty. In these communities, tribal members routinely truck water from
storage tanks at stock ponds, or other non-potable or contaminated sources, raising
serious public health concerns. According to IHS, many of the homes without access
to safe water are at an extremely high risk for gastrointestinal and respiratory dis-
eases at rates similar to developing countries. 2

In conclusion, I want to underscore how important this Administration believes
these settlements to be. Secretary Salazar is a strong supporter of Indian water
rights settlements, and he has been personally involved in efforts to make these set-
tlements a reality. As discussed in this testimony, Indian water rights settlements,
when they are done right, produce critical benefits for tribes and bring together
communities to improve water management practices in some of the most stressed
water basins in the country. Moreover, Indian water settlements ensure that Indian
people have safe, reliable water supplies and the means to develop their homelands.
I hope that I have a chance to work with this Committee and with all the stake-
hol(llers assembled today on additional settlements that can accomplish these worthy
goals.

The CHAIRMAN. Thank you. May I ask you to wait a few minutes
here? I would like to, before moving to Mr. Laverdure, to ask the
Vice Chairman of the Committee and Senator Udall for his opening
statement. And we will proceed back to Mr. Laverdure.

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Thank you, Mr. Chairman. I am very pleased
to be with you and thank you for holding this hearing on Indian
water settlements. Water is a vital resource, as we know, in any
community, including Indian communities. We all know that a
community cannot thrive without an adequate, reliable supply of
water.

1See Testimony of Robert McSwain, Deputy Director, Management Operations, Indian Health
Service, before the United States Senate Committee on Banking and Housing, Oversight Hear-
ing on: Coordination between Federal Agencies Involved in Native American Housing and/or In-
frastructure Development (Mar. 8, 2012) at 4.

21d.
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And yet many Indian reservations lack the basic water supply
and water delivery systems that many of us living in non-Indian
communities almost take for granted. Safe and adequate water
supply facilities are lacking in approximately 12 percent of Amer-
ican Indian and Alaska Native homes. That compares to 1 percent
of the homes for the general population of the United States. The
lack of reliable, potable water supplies contributes to a wide range
of health, social and economic problems on many Indian reserva-
tions.

Last year, Mr. Chairman, we held a field in Wyoming on the
topic of deferred maintenance on the Wind River Irrigation System.
Irrigation is a very important component of the Wind River econ-
omy. It means income for the tribes and for many tribal members.
At that hearing, we learned that the water delivery system on the
Wind River Reservation, like many other reservations, is in a state
of significant disrepair. Chronically deferred maintenance leads not
only to an under-performing irrigation system, in some cases it
threatens the system’s future viability.

Water settlements are one way of addressing these issues, at
least on some reservations. I must point out, however, that not all
Indian tribes have a pending water settlement as a mechanism for
funding the repair of their water systems. But that certainly does
not mean that their water infrastructure needs are less urgent.
They are not less urgent or less important. Not at all. Perhaps, Mr.
Chairman, we can take a look at that topic at a future hearing.

I want to thank the witnesses for being with us today, and I look
forward to the remaining testimony and then the questions. Thank
you, Mr. Chairman.

The CHAIRMAN. Thank you very much for your statement.

Senator Udall, your opening statement.

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you very much, Chairman Akaka and
Vice Chairman Barrasso, for holding this important hearing. I can’t
think of anything more important to Indian Country than the set-
tling of water rights. It is such a serious issue and significant fed-
eral issue across the Country and in New Mexico. It is wonderful
to see the great team, David Hayes, that you have pulled together
to work on this: Letty Belin, I know has extensive experience, Pam,
all the others, and Mike Connor is also no doubt very capable. Part
of iclhe reason is some of the great experience he got up here on the
Hill.

So thank you for doing that, we really appreciate it.

I think we all recognize the large cost that goes into negotiating
settlements, paying for legal counsel and implementing the infra-
structure components included in many settlements. Despite the
large costs, I believe these settlements are vital to tribes and the
surrounding communities. I believe that ensuring that tribal water
rights are secure is a trust responsibility of the Federal Govern-
ment.

In the current atmosphere of fiscal conservatism, I hope that we
can still commit to negotiating and implementing water settle-
ments without pitting tribe against tribe in a competition for funds.
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Such tension, I think, is wholly inappropriate. I think that we also
recognize the time that it often takes to get these settlements nego-
tiated and implemented. I was pleased to work with many of my
colleagues over the last several years to finalize the Navajo,
Aamodt, Abeyta water settlements. Each of these took decades to
complete, with Aamodt and Abeyta each representing 40 years of
litigation. It is my hope that we can identify ways to make the
process of settling tribal water claims faster and that we can help
to ensure that water claims continue to be given due attention by
this Administration and future Administrations.

I applaud what Interior and this team has done on all these set-
tlements. Thank you for being here and I look forward to the ques-
tioning.

I see now that my colleague from Montana, there are a lot of
water settlements in Montana, and my colleague here, Senator
Tester is here to speak up on that issue. So I would yield.

The CHAIRMAN. Thank you very much, Senator Udall.

Senator Tester, please proceed with your statement.

STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

Senator TESTER. Thank you, Chairman Akaka. I want to wel-
come three of my favorite people from the Department of Interior
here to the Committee today. I very much appreciate the work that
you do and have done and will continue to do moving forward. You
have a tough job, particularly when it comes to water. Water in the
west, you guys know all the sayings that revolve around it. But it
is very important, it is indeed the foundation of life.

When we talk about Indian Country and us having the duty to
supply them with adequate sources of water for drinking, irriga-
tion, residential, municipal uses, the list goes on, it is a big issue.
It for the most part deals with water and dollars and both are get-
ting to be in short supply. It deals with a lot of hard work being
done at the State level, a lot of hard work being done at the local
level and Indian Country. And ultimately, it involves an invest-
ment for the long term.

In Montana’s case, in an area that needs all the economic oppor-
tunity that we can help provide them with and water is a
foundational resource for economic development.

We have done a lot of work in the State of Montana. We still
have a lot of work to do. We have had our share of successes. But
we have our share of logjams, too. I look forward to working with
the people sitting at this table and others in Indian Country and
throughout the State of Montana and within the Administration to
make some of these critical long-term investments a reality. It is
one of the most important issues in Indian Country, and there are
a lot of important issues in Indian Country.

So thank you all for being here, I appreciate it. I look forward
to the questions and answers when we get to them.

The CHAIRMAN. Thank you very much, Senator Tester.

And now we will return to our witnesses, and follow the order
that Mr. Hayes is suggesting, and call on Mr. Laverdure for your
comments.
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Mr. LAVERDURE. Thank you, Mr. Chairman, Mr. Vice Chairman
Barrasso, Senator Tester and Senator Udall.

I think most of what I had to say has already been stolen in the
opening statements. So the only thing I will mention is just per-
sonal experience and having been through that process. Water
truly is the foundation for life. It is sacred, and there are many
prayers and ceremonies that many people across the Nation pray
for, that they have safe and reliable drinking water, and their next
generation and their next generation will be protected.

So some of these successes that the Administration has had I
have been happy to be a part of them. I was of course recused from
Crow, but I was involved in the legislation very early some years
ago, when Senator Tester took the torch and really ran with it, and
Senator Baucus came through, as well as many others.

But most importantly, these water settlements, in securing them
and delivering them, make a real impact on the daily lives of In-
dian people. I can’t think of anything more important than helping
to develop water systems in order for people not to go without and
to increase housing, to provide the opportunity for economic and
energy development.

I know sitting back in the old condemned IHS hospital in Crow
Agency, we used to sit and talk amongst each other, as Crow peo-
ple. What we would constantly do is debate what we would do if
we could ever get our water settlement. Certainly that day finally
did come, through a number of people’s efforts, including David
Hayes here and Secretary Salazar as well.

I remember when we were talking, we would discuss, I had to
haul my own water even before my appointment up here, as did
many of my relatives. Just the fact that we had to go mile and
miles and miles with our cisterns and fill those up and come back,
just to have it so we could make it week by week, and if you are
fortunate, a couple weeks at a time, and hauling your own trash
and the like.

So I just want to say that I have walked the walk, I have lived
it. I can only emphasize how important not only the subject matter
is, and the successes that we have had, but we have a long way
to go for many other Indian nations. I think that at the end of the
day when we look back, I hope that all of us collectively working
together can say that we finally fulfilled that treaty promise of so
many generations ago, and that from this point forward, we can
look forward to others having what so many others have taken for
granted, as said earlier.

Thank you for the opportunity to provide those words.

The CHAIRMAN. Thank you very much.

Mr. Connor?

Mr. CONNOR. Mr. Chairman, Vice Chairman Barrasso, Senator
Tester, Senator Udall, it is a pleasure to be here with you today.

It is always problematic for me to have to follow David Hayes
and Del Laverdure, particularly when Del speaks from his own per-
sonal experiences. But I will give it my best, and try and stay fo-
cused very briefly on what the Bureau of Reclamation’s role is with
respect to Indian Water rights settlements.

As David mentioned, we are part of a team that helps negotiate
these settlements. We have a role, we have access to expertise and
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we have access to water, which is very important to settle these
claims. So we are glad to participate and be active members of the
negotiation process.

But what our real focus is these days, and we think we have a
special responsibility at the Bureau of Reclamation, is to imple-
ment these settlements. We have been charged with significant re-
sponsibilities in developing infrastructure that is critical to success-
fully implement these settlements. So those responsibilities and
those benefits are what a lot of you have already mentioned in your
opening statements. We want to make progress quickly in allowing
tribes to realize the benefits of these settlements. We are focused
on the need not to be lackadaisical about the longstanding lack of
water in Indian Country. We want to make sure that we help en-
sure the certainty that these settlements are intended to provide,
both to the tribes in access to safe, reliable water supplies as well
as for the surrounding communities with the resolution of claims.

Then finally, we think we have a role in promoting prosperity in
Indian Country through the implementation of these settlements.
We take that very seriously. What I mean by that is it is both the
short-term and the long-term role that we have. We look at the set-
tlement responsibilities that we have right now through the Claims
Resolution Act, the Navajo-San Juan settlement that we are re-
sponsible for and other matters going on in Arizona, the Arizona
Water Settlement Act.

We will be needing to expend, over the next decade, on a con-
sistent basis, somewhere in the neighborhood of $150 million to
$200 million per year to develop the infrastructure needed to im-
plement those settlements. If you look at those levels of dollars and
you take the figures that we used in the Recovery Act about job
creation, $92,000 per job, we are looking at consistently over the
next decade sustaining 1,600 to 2,200 jobs per year, and expending
that kind of money in developing the infrastructure.

That has short-term benefits in Indian Country, plus as all of
you have mentioned here, there are long-term economic benefits
from having the foundation of water that is so critical to many
communities, to have long-term economic benefits. So we have sub-
stantial resources in hand, as David mentioned, through the man-
datory funds we have available. That is not to say we don’t have
budget challenges in the future, but at the Bureau of Reclamation,
we are very much focused on getting to work right now and helping
to realize the benefits of these settlements in Indian Country.

Then finally, I would just note that I have had a lot of terrific
experiences as Commissioner of the Bureau of Reclamation, but
none have been more meaningful than the celebrations, the cere-
monies that I have gotten to participate in in celebrating these re-
cent settlements, whether it is in Navajo Country, whether it was
on the Crow Reservation, and the Aamodt celebration that we had
in Santa Fe. It is so meaningful to so many of these tribal commu-
nities to know that they are going to have access to long-term clean
water supplies and that makes this very rewarding.

Thank you very much.

The CHAIRMAN. Thank you very much, Mike, for your comments.
I am going to ask Secretary Hayes two questions, then I am going
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to defer to the Committee and come back, because I have further
questions for you as well.

Secretary Hayes, can you please elaborate on why it is in the
best interest of the United States to pursue negotiated water settle-
ments instead of litigating Indian water claims?

Mr. HAYES. Yes, Mr. Chairman, and I notice that there are post-
er boards here that have stolen my thunder. The reality is that, in
our judgment, settlements are the way to go. Why? Because Indian
water rights affect not only tribal members, but also non-Indians.
A lot of the issues associated with unresolved Indian water rights
include the uncertainty that non-Indians encounter when they have
been relying for many decades on water supplies. It is very impor-
tant that in a settlement, we not only resolve the Indian water
rights, but we also provide certainty to the non-Indian as well. You
can only do that through a settlement.

Secondly, as I referred to in my testimony, judges cannot provide
wet water. At most, they can confirm the water right. But you have
a whole other step to get water to the reservation. We think it
makes sense working closely with the Congress to handle both of
those issues. Because what this is all about, as Assistant Secretary
Del Laverdure commented, is about fulfilling the trust responsi-
bility. And we feel this is a key part of it.

For other elaboration, I simply refer everyone to the excellent
poster boards. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you for your response.

Secretary, once a settlement is in the implementation stage, if
the parties have a breakdown of communications, what happens to
get them back on track? Is there a role for Congress when conflicts
like that develop?

Mr. HAYES. Senator, there can be. We understand that imple-
mentation is an incredibly important part of the exercise of deliv-
ering the benefits of Indian water rights settlements. That is why
we have implementation teams. We do not stop with the passage
of the law. These teams are multi-disciplinary. They include law-
yers from the Department of Justice. We work very hard to work
through those issues and to effectuate the intent of the Congress
as written in the legislation.

Occasionally we have to come back to the Congress, but we view
that as certainly not ideal. What we try to do is implement the will
of the Congress as we see it.

The CHAIRMAN. Thank you very much.

Senator Barrasso?

Senator BARRASSO. Yes, Mr. Chairman, if I could, I just wanted
to follow up, because I think it is an excellent chart of the settle-
ments versus litigation. The thing that caught my eye was the com-
ponent that it is less time-consuming on the one side, of the settle-
ment. The litigation, it takes decades to resolve. I just wonder if
you could share with the Committee a little bit about really what
the differences are, how quickly we could hope for settlements
versus what your history is of how long some of these have really
taken to resolve.

Mr. HAYES. Mr. Vice Chairman, Senator Barrasso, I think it is
an excellent point. I will give one vignette. When I was the Deputy
Secretary before in the late 1990s, I went to a judicial conference
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of judges who do water settlements. And the judge who was han-
dling the Aamodt settlement in New Mexico stood up and said, this
is the longest-standing federal case in the entire Country. And I
don’t want to hear anything more about it the rest of this con-
ference.

That was 14 years ago. And that is an example. These things can
go on for decades, in part, I think, Senator, because the parties
cannot, through litigation, get what they need. None of the parties
can get what they need. And what happened in that case, in the
last two or three years, was with the prospect of an interested bi-
partisan Congress wanting to solve it, and an interested Adminis-
tration, we were able to break through in a matter of months.

So if there is will, if there is Congressional support, as we have
had here, we have enjoyed on a bipartisan basis, you can cut dec-
ades off of what otherwise would be a very expensive and a non-
productive litigation.

Senator BARRASSO. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

Senator Tester?

Senator TESTER. I appreciate that, Senator Udall. The reason I
appreciate that is because Del will be able to know this, Montana
is playing Wisconsin right now.

[Laughter.]

Senator TESTER. So I need to know what is going on there.

I just wanted to visit with you a little bit, Secretary Hayes, on
negotiating teams. The Department and other federal agencies par-
ticipate in settlement discussions at the local level through federal
negotiating teams. I see Susan Cunningham here who was a State
rep, has done a great job negotiating for the State.

However, from the federal level, I often hear that these teams
participate in discussions, that they really have no decision-mark-
ing authority so they make little progress and negotiations drag on.
Is that what it was intended to be, is advisory only? And do you
think it would be beneficial to change that? I personally do, but I
would like to get your perspective.

Mr. HAYES. Senator, we actually work hard to provide the negoti-
ating teams with access to decisions from the Department. And the
way we do it is through the shy intervention of Pam Williams, who
is the Director of the Secretary’s Water Rights Office, and an old
hand at these things. And with Letty Belin, my counselor, as over-
all in charge of this effort, when negotiating teams are at a critical
stage and they need input, they can get it. And if, Senator, there
are occasions where you are hearing that is not the case, please let
me personally know. Because it is important that we be able to
provide real guidance to these negotiating teams.

Senator TESTER. Okay. I now want to talk a little bit about ap-
propriate non-Federal, State, that is, costs. Several times in the
past, well, DOI opposed one of my settlement bills because, at least
the reason was given, inefficient non-Federal or State cost share.
Obviously the State of Montana thought their cost share was plen-
ty adequate.

Do you have, is there a formula that you guys use in finding out
what that number is? Is there any guidance you can give the State
ahead of time saying, if you are going to have a $500 million settle-
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ment, you need $50 million or $100 million or $250 million to get
this thing through?

Mr. HAYES. Senator, we don’t have a formula, because each set-
tlement is different, one against each other. The idea here is that
to the extent that you have special benefits going to non-Indians,
in addition to the certainty, but in terms, for example, of infra-
siclructure, et cetera, there 1s a view that there should be a State
share.

We try to work this out collaboratively with the State parties. We
have had good success, including with Susan Cunningham, the
aforementioned, and other representatives of the State of Montana.
We have an open door policy to try to work through these issues.

Senator TESTER. I appreciate that. We could flesh that out a lit-
tle more, but if that would have been the case, the State share
shouldn’t have been the problem, then. It was one of the problems
in that. And I don’t mean to put you on the spot. But that was an
issue.

In 2008, and I remember this very well, Congress included an
emergency fund for Indian safety and health in the global AIDS/
HIV bill. Authorized some $600 million to fund these settlements.
It was a fair amount of dough. I just want to know, is it true that
these programs have never been set up to take advantage of this
appropriation?

Mr. HAYES. Senator, as you know, it is an authorization, not an
appropriation. But we have been working on this, in fact, we are
going to be delivering a letter to the Hill tomorrow that lays this
out. As you know, three different departments are involved. And
we very much appreciate the opportunity to lay out the needs, both
for health issues, water issues, as well as public safety issues.

Senator TESTER. I appreciate the correction. I was just checking
to see if you were listening.

[Laughter.]

Senator TESTER. The other thing is, is the agency set up in a po-
sition so they can make the request once the money is appro-
priated?

Mr. HAYES. I believe so. We are good at making requests, Sen-
ator.

[Laughter.]

Senator TESTER. That is good.

Del, I would be remiss if I didn’t at least ask you a question or
two. I will leave it to probably a couple. Last fall, you offered to
be the Department’s point man on negotiations with the Blackfeet
water settlement. We are still hoping to get a final product done
as soon as possible. We are in the middle of March. Can you give
me an update on how things are going with the Blackfeet water
settlement and with a potential estimated time line?

Mr. LAVERDURE. Yes, thank you, Senator Tester. I am conflicted
on the Montana-Wisconsin game. I went to school in Wisconsin and
taught there, but I know where my roots are.

Senator TESTER. That is right, Montana go.

Mr. LAVERDURE. You had asked me and I affirmed that I would
be the point person. We have had some half dozen in-person meet-
ings out at Blackfeet itself, and we are scheduled to actually be
there next week in Great Falls. We are going to meet with the tribe
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again and deliver some of our reactions to some of the numbers
that have had the technical reports behind them. We have consist-
ently had conference calls, probably three or four with your staff
and Senator Baucus’ staff, even during, in between all those meet-
ings, to give updates.

So I think, and they consistently ask for some certain deadline.
But is always dangerous to even promise that. The only thing I can
assure you is that it has all the time and attention of some half
dozen people working all the time on Blackfeet. That is one of only
a handful to have that kind of resources devoted to it. So however
the tribe reacts to the reactions that we have to the underlying dol-
lar amounts I think is going to have a lot of impact on that timing.

Senator TESTER. Well, I appreciate that attention and sorry I
didn’t ask you some questions, Mike, but thank you for being here.

The CHAIRMAN. Thank you very much, Senator Tester.

Senator Udall?

Senator UDALL. Thank you, Chairman Akaka.

I wanted to ask the panel a question about the, if you reach an
impasse about negotiation, and it reminds me that we have in the
audience back here the new Governor of the Zia Pueblo. His name
is Governor Shije, it is good to have you here. And I know that the
Zia Pueblo, Santa Ana and the Jemez Pueblos have been negoti-
ating a water settlement with the Administration and the State for
five years now, and are getting close to an agreement. I just want
to recognize that Governor, you are here, and I know the former
Governor and tribal administrator Pete Pino is here, good to see
you. And the head of your legal team, I think your legal team head-
ed up by David Mielke, I think is also here.

So this question kind of goes to folks that are in the process, not
a settlement that we have already gotten into. In your experience,
what happens when the parties to a settlement, which would typi-
cally be the United States and one or more tribes, reach an im-
passe? Particularly if the impasse is over the Government’s legal
position on an issue. How does this typically get resolved? Any of
the panelists that want to jump in here. I know that you have been
very effective at resolving some of these. So maybe you could give
a sense to folks that are looking in from the outside, David, and
trying to get a sense, how do they break through on these kinds
of impasses.

Mr. HAYES. Senator, I will take a quick effort at that and ask
Mike and Del to give their observations.

We do have the Department of Justice involved, if there is a legal
issue, a purely legal issue, we work with the Department of Justice
on our team. If there are differences in the federal family, we will
bring those, elevate those issues up the Justice Department chain,
just like at Interior.

There are occasions when we come to a view that is at odds with
the tribe and we cannot resolve them. And generally, we sometimes
have to put them aside for a while and see if we can return to
them. But we try very hard to be as flexible as we can. We are
moving toward, on the issue of waivers, for example, standard ap-
proaches, so that folks going into the negotiations understand
where we are and where we need to be. And we hope that helps.

But I would ask Del, perhaps, to give his view, and Mike.
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Mr. LAVERDURE. Senator Udall, just very briefly, I know I have
been part of a number, and I am sure Pam and Letty here could
add into the experience. I have found that when the tribes have po-
sition of, it could be any number of things, whether it is a dollar
amount or a certain item needs to be included in the legislation,
we typically reconvene the entire team that you see here when we
have these logjams. Then we get pretty much the best practices
and perspective and experience of folks who probably have decades
and decades of previous experience resolving disputes. Then we
just brainstorm to see what is the real bottom line and the federal
concern here, and is there any way we can make movement on
that, or can we reframe this in a different way in order to find out
if we can get past that impasse.

I have seen it happen on a number of occasions, and there are
some where we just have to agree to step aside for a while and let
the positions kind of stay where they are until we can go back at
them, if we have seen any other experiences. So I can just reiterate
what the Deputy Secretary has said.

Mr. CONNOR. Senator Udall, I think I would just be reiterating
also that the idea, particularly what I wanted to touch on that
David had mentioned was the expectations aspect of it, whether it
is waivers or it is the criteria for Indian water rights settlements
that we use. I think going through the four settlements and negoti-
ating those to a place where the Administration, I can tell you, we
ran into impasses consistently in the two years leading up to the
Claims Resolution Act.

I think what really helped is through that process, we, as the
Obama Administration, really defined how we were interpreting
those criteria. Once we had these basic principles that we were try-
ing to adhere to, the expectations were set and then we could let
the creative juices flow. And borrowing on earlier settlements, as
Del mentioned, people with experience, about how we could address
that principle through some creative mechanism in the negotiation.
I think we were able to do that.

Because you are asking the question here, I thought you would
probably want me to make a plug that New Mexico State and UNM
are both in the tournament later on today.

[Laughter.]

Senator UDALL. That is correct. Very good.

Chairman Akaka, I have one more question that I can wait until
you ask yours and then go to mine. So if we are doing another
round, whatever you would prefer.

The CHAIRMAN. Thank you. Why don’t you go ahead?

Senator UDALL. Thank you.

Because David Hayes brought up the issue of the waivers, I
wanted to focus in on that a little bit. But I also want to com-
pliment David, because tribal leaders across the Country were
gratified to hear his words delivered in early November to the Na-
tional Congress of American Indians, when he said that the De-
partment will not, and I think I am quoting you accurately now,
David, will not allow “legalistic interpretations of the law to stand
in the way of extending basic Indian rights.”
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I think that is what your testimony has been all about today, is
really showing that you want to focus on those basic Indian rights.
This Senator really appreciates that.

Now, one of the really positive things about individually settling
tribal water claims is that the settlement can be tailored to meet
the needs of the tribe or tribes involved, and the non-native com-
munities involved. On the other hand, I understand through our
work on Aamodt and Abeyta and the Navajo settlements that the
Administration is trying to keep these settlements as uniform as
possible, to keep equity in the process and streamline the process.
I believe this is especially true regarding waivers that are gen-
erally included in the final settlements.

Am I accurate in my description of the direction the Administra-
tion is moving? Could you describe any efforts to make this a more
uniform process, considering the virtue of settlements tailored to
meet the needs of each tribe? Has there been any loss of flexibility
as your department has tried to streamline these settlements as
much as practical?

Mr. HAYES. Senator, we are in the waiver area trying to be more
clear that we want these settlements to be final settlements, and
to resolve all issues associated with the quantities of water in-
volved. We think that is in everyone’s interest. And the reason we
are doing this in part is so that we can get Administration support
for these settlements. There have been long periods of time when
Administrations have really not been players when it comes to try-
ing to make settlements happen. We think that the activist role the
Obama Administration has played in getting the President’s ap-
proval for settlements, and coming to you with Administration sup-
port materially advances the likelihood of getting those settle-
ments.

And our ability to get Administration support, in turn, relies on
our ability as Mike was referring to, to demonstrate that we are
being even-handed, given the flexibility that is needed from case to
case, but nonetheless to have some consistency. So we are working
on that and we hope we are being helpful in that regard.

Senator UDALL. Thank you. I don’t know if Mike or Del have
anything to add on that front? Okay. Thank you.

Thank you, Chairman Akaka. I really appreciate it. This first
panel I think is an excellent, very, very good panel.

The CHAIRMAN. Thank you very much, Senator Udall.

Let me ask a follow-up question here to Mr. Connor. Mike, and
this has to do with, again, several different capacities throughout
your career. You have worked on tribal water rights and from your
experiences, can you please discuss areas in which the negotiation
process can be made more efficient?

Mr. CONNOR. I think the efficiency in the negotiation process
goes to the discussion that we were just having. It is really impor-
tant that particularly the federal expectations are known to the
parties negotiating the settlements. What typically has happened
in my experience is that the parties get together at some point in
time during the litigation when they acknowledge that maybe there
is a better path to addressing their needs and concerns.

They start having discussions among themselves, I think even at
that early stage, it is very important that they understand what
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role the Federal Government can and is willing to play. That is
part, of what we have tried to do, not only in the negotiations that
we have been intimately involved in, but also for those negotiations
that are subsequently occurring that they know what the expecta-
tions are with respect to waivers, with respect to non-federal con-
tribution, with respect to parameters associated with the federal
contribution.

So I think those expectations and then involving a federal nego-
tiation team as early as possible in that process really starts to
build some efficiency into the process. And of course, part of getting
a federal negotiating team is the representation and the under-
standing that all the parties that need to be involved in the process
are willing to negotiate, actively want to see a negotiation. That is
one of our criteria for putting together a team. And that is just in-
credibly important to the process, to get everybody at the table as
early as possible.

The CHAIRMAN. Thank you for your response.

Mr. Laverdure, early financial support is an essential ingredient
to initiate settlement questions. What federal resources are avail-
able to tribes in the early stages of water settlements, and consid-
ering the economic conditions of the Country, what alternative
sources of seed funding are or should be made available?

Mr. LAVERDURE. Thank you, Chairman Akaka.

In terms of the funding that is out there, we have really three
sources. The first is water resources planning, the second is water
rights litigation and negotiation and then the final is the imple-
mentation. I think you heard quite a bit about it from the Commis-
sioner on implementation. So I will focus on the first two.

Currently, and for our fiscal year 2013 budget, we have $5.73
million in water resources planning requests and then in the litiga-
tion-negotiation pile, we have about $8.6 million, for a total of
$14.3 million. As you heard, the number of teams with up to 16 ap-
pointed negotiating teams, those dollars are made available de-
pending on which phase of the settlement that they may be in.
Sometimes it may be very early on, where they are going to need
an assessment. They will then utilize the funds on a competitive
grant basis to hire technical experts to generate the studies, re-
ports, the hydrology, the water allocations, et cetera, so that they
can begin the next phase, which would be the negotiation phase.

That is when you have the second pot of funds. Typically there
is a variety of factors that are put into the grant process. But they
have pending legislation or longstanding litigation, there is a pri-
ority that is provided. So a number of other factors are taken into
account. But those are the primary pools of funds to start and then
execute negotiations for that senior tribal water right.

The CHAIRMAN. Thank you very much for that. That is always
good information that tribes can seek to use here.

Let me ask Secretary Hayes, can you reiterate why Indian water
settlements are not considered earmarks?

Mr. HAYES. Gladly, Senator. And I address this in my written
testimony. We clearly state in that written testimony, which you
have accepted for submittal, thank you, that water rights settle-
ments are not earmarks. Why? We are resolving fundamental legal
rights of American citizens. We are doing so because we have a
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trust responsibility. We have a special trust responsibility and it
leads us to fulfill our legal obligations and our moral obligations.
We are looking to do that across the Nation, without regard to lo-
cality, without regard to individual circumstance. This is a broad,
national imperative that we have in the U.S. Government as trust-
ee.
So there is no earmark quality to Indian water rights settle-
ments, in our judgment.

The CHAIRMAN. Thank you. Thank you very much for that expla-
nation.

I would like to ask Senator Udall whether you have any further
questions.

Senator UDALL. I don’t have any additional questions. Thank
you, Mr. Chairman.

The CHAIRMAN. I want to thank you so much. Your responses
will be helpful. And of course, each of us has said, there is so much
more to do on this. A kind of problem we have had in the past was,
we have let it go. And before you know it, a century has gone by.
We need to do better than that, and really deal with some of the
issues that are preset. That is what I am trying to do, is bring
them up and flush it out and try to find answers as to how we can
do it.

Of course, funding has been always a basic resource that is need-
ed. Maybe it is about time we not only depend on the Federal Gov-
ernment to come across with those. But maybe we need to leverage
other resources as well, in trying to deal with these issues and
challenges that we will be facing.

But we have to work on this together. I am so glad that we have
personnel and people whose hearts are in the right place, and we
need to just continue to press for solutions to these and to make
it clear, so we know what the problem is, and try to deal with it.

So it has been good to hear from you about, from your experi-
ences and your responsibilities, what is the best way of dealing
with this. So again, I am saying all of this to say thank you so
much, mahalo nui loa for your efforts and I look forward to work-
ing with you. Thank you.

Mr. HAYES. Mr. Chairman, I want to thank you for your leader-
ship, and Senator Udall, for your leadership in these matters. We
cannot do this without your leadership and we very much thank
you again for calling this hearing and providing us the opportunity
to remind the American people collectively of what our mission is
and what we must do. Thank you.

The CHAIRMAN. Thank you very much. Thank you, Del and Mike.

Now I would like to invite the second panel to the witness table.
Mr. John Echohawk, who is Executive Director of Native American
Rights Fund. And Ms. Maria O’Brien, Chair of the Legal Com-
mittee of the Western States Water Council. I want to welcome
both of you and look forward to working with you. We would like
to hear your testimony. So I am going to ask Mr. Echohawk, thank
you very much, you have quite a huge and great background over
the years. We always look forward to your comments and look for-
ward to that today. So will you please proceed with your testi-
mony?
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STATEMENT OF JOHN ECHOHAWK, EXECUTIVE DIRECTOR,
NATIVE AMERICAN RIGHTS FUND

Mr. ECHOHAWK. Thank you, Mr. Chairman, and Senator Udall,
for calling this hearing today and inviting me to testify.

As you said, Mr. Chairman, I have been around a while and have
a lot of experience in this area. As I think you know, the Native
American Rights Fund was started 42 years ago, as the National
Indian legal defense fund, and with tribal leadership, identified the
major legal issues that tribes needed to address. So few of them
had legal counsel back then, and had so many rights that were
really not being protected.

Tribal water rights was one of those issues that was identified
for us to work on, and we have been doing that for the last 42
years. We have represented tribes in nine of the cases that so far
have been settled out of the 27 that have been settled. So we have
been through a lot, and we have more to go. We are currently rep-
resenting six tribes on their water right issues.

For the past 30 years, we have had the honor and privilege of
working with the Ad Hoc Group on Indian water rights, which is
composed of the Western States Water Council and the Western
Governors Association. I am pleased to be on this panel today with
Maria O’Brien, who is representing the Western States Water
Council and this coalition, this partnership that we have been able
to form with the States on these tribal water rights issues, has
really been invaluable in terms of generating the atmosphere for
consideration of favorable Indian water rights settlement policies.
We continue to work with them in that regard. I know Maria’s tes-
timony focuses on some of that history and some of the specific
issues that we are working together with the Western States Water
Council on now, so I will leave that to her.

What I would like to do in my testimony, which I want to submit
for the record and just summarize here, is just to give a broad over-
view of these tribal water rights issues and talk a little bit about
the future of these water issues for tribes.

As was discussed extensively in the last panel, we certainly have
something here that is a federal responsibility. In practical terms,
what happens out west is Indians and non-Indians started staring
each other down in court, and wondering as neighbors why we had
to do that. And we just looked around and got a better under-
standing of the situation and really came to the common realiza-
tion that we were there because of what the Federal Government
did to us.

We have substantial rights as tribes that are held in trust by the
Federal Government that went unprotected. At the same time, the
Federal Government allowed States and others, through federal
laws and policies, to develop this water that we had a prior right
to. But as we tried to get it back, we saw that it was being used.

So it set up the conflict. We came to the clear understanding that
the Federal Government put us in this situation, so they have an
obligation to help us find a way out. And this settlement route that
we have been following here for the last 30 years is the way to go,
and we are hoping that we can continue in that vein.

As we talked about in the last panel, too, the cost of the litiga-
tion is overwhelming, not only financially, but also in terms of the
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tribal feelings about this whole process. The water is sacred to the
tribes, and having to deal with this issue and carve up that re-
source is a very difficult thing to do. We have a number of chal-
lenges before us as we look to the future. We have to try to get
around the status quo, because that only helps the current water
users depend more and more on that water, and makes it more dif-
ficult for tribes to ever get access to any water. So the status quo
does not work for us.

When I say us, I am talking about many, many tribes across the
country. We have made a lot of progress, but there are many more
to go. We have these negotiation teams in place, but there are more
requests, more tribes that need to get involved in this process and
move forward.

It is made all the more important these days because of the im-
plications of climate change and how that is affecting everything.
There is more of a need to get all the tribes involved and to deal
with these issue as quickly as we can, so we can reach that cer-
tainty that we need. And we look forward to working with the
Committee as the Native American Rights Fund and as a member
of the Ad Hoc Group on Indian Water Rights to help the country
move forward to resolve these issues.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Echohawk follows:]

PREPARED STATEMENT OF JOHN ECHOHAWK, EXECUTIVE DIRECTOR, NATIVE
AMERICAN RIGHTS FUND

Mr. Chairman, I want to thank you for holding this hearing and giving me an
opportunity to testify. I am John Echohawk, a citizen of the Pawnee Nation of Okla-
homa. I am a lawyer and Executive Director of the Native American Rights Fund,
the national Indian legal defense fund headquartered in Boulder, Colorado.

Among the many important Native American legal issues that we have been ad-
dressing in the past 42 years of our existence has been tribal reserved water rights.
During that time, we have been involved in nine tribal water rights cases that have
resulted in negotiated settlements that have been approved by Congress. We are
currently representing six tribes on their water rights claims.

For the past thirty years, the Native American Rights Fund has worked with the
Western Governors Association and the Western States Water Council to promote
favorable tribal water rights settlement policy. I am pleased to be on this panel
today with Maria O’Brien who is representing the Western States Water Council.
Her testimony covers how our two organizations have worked together to promote
tribal water rights settlements and some of the specific issues that we are focusing
on today. In my testimony, I want to give the Committee a broad overview of tribal
water rights issues and the future of water in Indian country.

Federal Responsibility

Indian tribes possess substantial claims to water to support viable reservation
homelands and, in some cases, off-reservation stream and river system ecosystems
necessary to support fishing, hunting, gathering, ceremonial and cultural rights spe-
cifically reserved by tribes as part of 19th century treaty negotiations with the
United States. These reserved rights to land and other natural resources were part
of a bargained for exchange in which the United States sought and received the per-
petual relinquishment of land to open vast territory for westward expansion and set-
tlement—millions of acres of land. So, too, the tribes expected then and continue to
have a right today to expect the United States will hold to its promises.

A cornerstone component of the promise is the trust relationship; the United
States holds as trust assets these land and natural resources and is imbued with
the affirmative obligation to protect the asset base for tribes.

During the same historical era as the treaty and reservation era, the United
States also enacted laws and implementing policies in the 19th century and early
20th century to encourage the settlement of arid western lands and the development
of the scarce water resources in what became “former” Indian territory. Such laws



24

included those permitting the homesteading of “surplus” Indian reservation lands,
when reservations were allotted under the authority of the General Allotment Act
of 1884; the Homestead Acts beginning first in 1862; and the Reclamation Act of
1902. (These laws were silent on their effect on prior, pre-existing Indian tribal
rights to the use of water, and such rights cannot be abrogated without express con-
sent of Congress.)

Thus, the United States created the conflict over the development and use of
western water resources and the recognition and respect of reserved Indian water
rights. These conflicting tribal and settler rights and expectations must ultimately
be resolved. It is therefore the responsibility of the United States to facilitate and
fund the resolution of such conflicts consistent with its trust responsibility to Indian
tribes, irrespective of whether in a litigation or settlement context.

Costs

Complex water rights litigation has cost tribes millions of dollars in technical and
legal costs with no apparent end in sight. Several federal cases in New Mexico have
spanned five to six decades. The Gila River and other tribes in Arizona have been
involved in state water litigation since 1974, with at least nine trips to the Arizona
Supreme Court (not all involving Indian water issues, per se, but the tribes are par-
ties to the litigation and presumably have had to actively participate). The Wind
River Tribes in Wyoming have suffered a similar litigation fate, fighting in state
court since 1977 with almost as many trips to the Wyoming Supreme Court. The
Confederated Salish and Kootenai Tribes in Montana have been on a similar path,
but f{"ecent press accounts hold out promise for a negotiated resolution to their water
conflicts.

Despite and against all odds, Indian tribes have still secured about two and a half
dozen water settlements over the past 35-40 years, since federal Indian policy en-
couraged settlement as opposed to prolonged litigation. Dozens more tribes are ei-
ther in various stages of the negotiation process or are in the queue waiting for the
resources to engage in the process. Dozens more after them have not the resources
to understand the nature and extent of their Reservation water resources, the hy-
drology of the river systems upon which they depend, or of the extent of the state-
law-based water rights and competing uses that are squandering the resource.
Sadly, in the last 10-15 years we have seen a general trend toward the dwindling
of these federal resources at a time when enhanced resources could have seen more
settlements mature, ripen and come to fruition.

Litigation and settlement over a resource as sacred to Indian tribes and Indian
people as water will always be emotional. Tribes will always view these processes
as a two-edged sword. While on the one hand there are benefits to be gained from
quantifying and decreeing Indian water rights—the delivery of wet water—there are
costs. Because of the McCarran Amendment, tribes are in the perilous position of
having claims to water rights waived if they do not participate in state court water
adjudications. And there is always the feeling that something else of importance to
Indian people is being taken away by the majority society; like in the treaty era of
the 19th century, the work of Manifest Destiny continues largely unabated.

The United States, by investing more money in Indian water litigation and settle-
ment, would actually save time—more of the work of protecting Indian water rights
and resources would be completed in a more expeditious manner. Although, we still
are talking decades to resolve all of these claims, not years. What is the likelihood
of a greater investment in Indian water litigation and settlement occurring in this
era of intense pressure on domestic budgets? Slim. With significantly fewer human
and financial resources to invest, the United States will not be able to speed up the
work of finishing the ultimate task.

Challenges

Many may not want the United States to speed up the process, though. The pas-
sage of time advances non-Indian water resource interests. Watersheds with
unquantified and un-decreed Indian water rights have typically been viewed as hav-
ing a “cloud” on the availability of the resource. That has been the impetus, in large
measure, for states to commence general stream adjudications and to haul federal
and Indian interests into state court to sort out rights. But state governments are
as financially hard pressed, if not more so, than the Federal Government, and adju-
dications are very expensive. The result is the protection—sometimes unwittingly,
sometimes intentionally—of the status quo, in the face of unresolved Indian claims.
The giving away of more and more water in river systems for non-Indian purposes-
either through state regulation or, equally insidiously, the non-regulation of ground-
water development or small pond/impoundment proliferation—ultimately advances
the interests of some of those who oppose Indian water rights. And with each mol-
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ecule of water that is given away to non-Indian interests as tribes await the assist-
ance of the United States to assert, litigate and/or settle their water rights, the ulti-
frpatle resolution of competing claims to water in any watershed becomes more dif-
icult.

Tremendous progress has been made to date in the settlement and sorting out of
Indian water rights, but much more work remains. Consider the remaining chal-
lenges: The remaining tribes with claims to water from the Colorado River; Cali-
fornia and its more than 100 federally recognized tribes; Oklahoma with its 39
tribes sharing essentially two river systems; the other Midwestern tribes with simi-
lar concerns to those in Oklahoma over groundwater over-development and water
quality impairment; the tribes of the Dakotas and their reliance on the Missouri
River system which, with the Mississippi, is the most heavily regulated commercial
river in the United States; the coastal tribes in California, Oregon and Washington
with their enormous cultural and economic interest in salmon fisheries and related
habitat, many of them with express treaty-reserved fishing rights; the Great Lakes
Tribes with off-reservation fishing and gathering habitat protection interests; and
the tribes of the northeast and southeast which share many of the concerns faced
by their brothers and sisters in the rest of the country. And do not forget the tribes
and Native villages in Alaska, and the Native Hawalian community in the Pacific.

Given the finite and very limited ground and surface water supplies, particularly
in the West, one tried and true method in past successful Indian water settlements
has been the reliance on water infrastructure—primarily in the form of concrete—
to increase the size of the pie available to the stakeholders to a settlement. The sev-
eral Arizona Indian water settlements are largely dependent on the construction of
the Central Arizona Project. The new Navajo-Gallup settlement depends on building
a pipeline several hundred miles in length. Of the remaining several hundred In-
dian tribes without quantified and decreed water rights, will we be dependent on
a new era of dam and other infrastructure construction—more concrete? Is that
even possible with federal laws such as the Endangered Species Act in place and
not going anywhere soon?

There are also real concerns about some of the current “rules of the game” that
work a disservice to Indian interests. State courts have traditionally been viewed
as hostile to Indian rights and interests, and the McCarran “waiver” of federal and
tribal sovereign immunity continues the possibility that Indian water rights will be
looked upon unfavorably by patriotic state court judges. The popular election of
state trial and appellate judges only enhances such outcomes. The Practicably Irri-
gable Acreage (PAI) standard for quantifying Indian reservation water rights also
can unfairly disadvantage tribes with reservation lands that either are not economi-
cally irrigable due to soil or arid climatic conditions, and, as we consider the claims
of tribes east of the 100th Meridian, disadvantage tribes with reservation lands not
typically viewed as requiring irrigation to make them agriculturally productive.

Finally, climate change looms as the wildest of wild cards. We know for a fact
that climate change and consequential drought will likely not spare any region of
the country. The recent water wars between Georgia and Florida are but a presage
to pressures to come. Will the seven states of the Colorado River Basin ever be able
to live on a sustainable water budget that includes tribes? How will tribes’ interests
play out against these larger forces?

State and local governments are already busily engaged in studying the effects
of global warming on already limited and over-stressed water supplies. And plan-
ning the changes necessary to prepare for and manage/mitigate the effects thereof.
Tribes typically lack the resources to conduct the same level of planning and prepa-
ration, and so will be even more disadvantaged in litigating, negotiating and settling
their water rights in this ever-shifting context. The United States is not doing
enough to prepare tribes, in terms of mitigation and adaptation resources and strat-
egies.

Solutions

Real solutions must come from the United States. Some will involve financial cap-
ital, but others lie in structural and organizational changes made within the Federal
Government to effectuate a more just and expeditious resolution of Indian water
claims. There must be put in place internal federal mechanisms and the means to
level the playing field for tribes. Tribes must be given access to all necessary data
and information from which they can make informed decisions and set priorities
about protecting and asserting their water rights. This will enable them to more
fully engage their state and local partners in the resolution of Indian water rights.

One state-created model is the Montana Reserved Water Rights Compact Com-
mission. Since its creation in 1979, the Commission has completed 10 compacts with
five tribes and three federal agencies in Montana. Are there useful lessons to be
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learned from the Montana Indian tribes’ experiences with the Montana Compact
Commission, and ways to improve on it as a federal model? Any such federal com-
pacting process must necessarily avoid the unfavorable legacy of the Indian Claims
Commission which operated between 1946 and 1978.

The Native American Rights Fund and our clients stand ready to work with the
Senate Indian Affairs Committee to achieve meaningful solutions.

The CHAIRMAN. Thank you very much, Director Echohawk, for
your testimony.
And now, Ms. O’Brien, please proceed with your statement.

STATEMENT OF MARIA O’BRIEN, LEGAL COMMITTEE CHAIR,
WESTERN STATES WATER COUNCIL

Ms. O’BRIEN. Thank you, Chairman Akaka, Senator Udall.

I am testifying today on behalf of the Western States Water
Council, as chair of the legal committee for the Council. And I ap-
preciate and the council appreciates the opportunity to discuss the
importance of Indian Water rights settlements to western States
and thanks the Committee for your leadership in addressing this
important and significant issue.

The Council is a non-partisan advisory body on water policy,
which is comprised of the 17 western States and is affiliated with
the Western Governors Association. My testimony today is based
on official Council reports, statements and positions, as well as the
Council’s longstanding collaboration with the Native American
Rights Fund to support federal policies that facilitate the nego-
tiated resolution of Indian water rights claims.

Today I will emphasize just a few of our interests and concerns.
I have attached to my written testimony the Council’s most recent
position on Indian water rights. I will try to summarize really
three main points that are in that written testimony. Most if not
all of those points have been made today. But I think it is impor-
tant to note the position of the Western States Water Council, rep-
resenting 17 western States, in essence supports much of what has
been said here today by Administration officials, from Committee
members and from the Native American Rights Fund.

Those points are this: quantification and resolution of Indian
water rights claims is absolutely critical to the stability and cer-
tainty of State western resource management. Second, resolution
should be through settlement as opposed to litigation wherever pos-
sible. And finally, the Federal Government, as has been noted, has
a trust obligation to provide federal funding to assist in both the
negotiation and the implementation of these settlements.

Although Congress has authorized 27 Indian water rights settle-
ments to date, the water rights claims of many more tribes remain
unquantified, and the complexity as well as the cost of resolving
these claims is increasing. While there have been recent successes,
as has been noted, obtaining the federal funding that is absolutely
?SSﬁntial to resolve Indian Water right claims has proven to be dif-
icult.

I think in order to understand why this issue is so critical to
western States, I will just briefly note how State-based water
rights interface or really in some cases do not interface with Indian
claims to water. Water use west-wide is based primarily on the no-
tion of beneficial use. Who puts it to use first gets a priority to use
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that in times of shortage. Most non-Indian water development in
the west occurred after federal treaties and establishment of res-
ervations.

Indian water rights were not included in State-based appropria-
tion systems and State users developed those rights and the econo-
mies associated with that development independent of any recogni-
tion of any pre-existing potential federal rights. As was noted in
prior testimony, or excuse me, Mr. Chairman, in your opening
statements, long ago in 1908 the Supreme Court recognized that in
creating reservations, tribes did in fact have claims to water based
on federal law necessary to fill the purposes of treaties and res-
ervations.

So these federal rights exist as federal enclaves in what are in
essence State systems based on historic federal creation of reserva-
tions and treaties. Significantly, the rights are not based on bene-
ficial use and remain unquantified, uncertain and in large part un-
known until litigated in the context of a general stream adjudica-
tion or until settled.

The unquantified nature of these rights therefore creates great
uncertainty to State-based systems and creates a lack of stability
for existing uses and western State economies. This is because,
again, these rights are based on present and future needs of the
reservations and have priority dates that correspond to the date of
the reservation, which is going to be much prior to most State-
based uses.

Because of this legal overlay, the resolution of Indian water
rights claims is therefore critical to western States. Resolving In-
dian water rights claims is critical because of their seniority and
because these claims can be potentially large, thus creating the
real possibility of displacement of long-established State-based
rights. This is obviously especially problematic in the water-short
west, as many Indian claims arise in river systems that are already
fully allocated to State-based uses.

Again, therefore, that unquantified nature of these Indian water
rights claims creates great uncertainty with regard to State-based
uses, and can in fact serve as an impediment to local, State and
regional economic development.

Mr. Chairman, I realize my time is up. If I can wrap up quickly
or continue through my points at your pleasure.

[The prepared statement of Ms. O’Brien follows:]

PREPARED STATEMENT OF MARIA O’BRIEN, LEGAL COMMITTEE CHAIR, WESTERN
STATES WATER COUNCIL

I. Introduction

Chairman Akaka, Ranking Member Barrasso, and members of the Committee, my
name is Maria O’Brien and I am an attorney with Modrall Sperling, P.A. in Albu-
querque, New Mexico. I am testifying on behalf of the Western States Water Council
(WSWC) in my official capacity as the Chair of the WSWC’s Legal Committee. I ap-
preciate the opportunity to discuss the importance of Indian water rights settle-
ments to western states and thank you for your leadership in addressing this impor-
tant issue.

The WSWC is a non-partisan advisory body on water policy issues closely affili-
ated with the Western Governors’ Association (WGA). Our members, including my-
self, are appointed by the Governors of 18 states. My testimony is based on official
WSWC reports, statements and positions, as well as efforts involving the WSWC’s
longstanding collaboration with the Native American Rights Fund (NARF) to sup-
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port federal policies that facilitate the negotiated resolution of Indian water rights
claims. I will emphasize just a few of our interests and concerns and have attached
the WSWC’s most recent position on Indian water rights settlements (No. #336).

For three decades, the WSWC, WGA, and NARF have worked together as part
of an Ad Hoc Group on Indian Water Rights to support the negotiated settlement
of Indian reserved water rights claims. Although Congress has authorized 27 Indian
water rights settlements, the water rights claims of many more tribes remain
unquantified and the cost and scope of resolving these rights is increasing sharply.
However, obtaining federal funding necessary to resolve these claims has proven to
be difficult. Providing the federal funding needed to negotiate and implement Indian
water rights settlements is a trust obligation that is critical to the well-being of
western states, Indian Country, and the Nation as a whole. Funding is also nec-
essary to settle major claims against the United States.

II. The Prior Appropriation and Indian Water Right Claims

For well over a century, the doctrine of prior appropriation has governed the allo-
cation of water in most western states. Under this system, the right to divert water
from a stream is based on the notion of “first in time, first in right,” which means
that the first parties to physically divert and use water for “beneficial use” have pri-
ority to use the water. Thus, senior water right holders with earlier priority dates
(the date the water was first put to beneficial use) can force users with junior pri-
ority dates to curtail or stop their use in times of shortage.

Most non-Indian water development in the West occurred after the Federal Gov-
ernment entered into treaties with tribes to establish permanent homelands, or res-
ervations, for the tribes. These treaties typically did not specify the tribes’ water
rights, an issue which the U.S. Supreme Court addressed in its 1908 decision in
Winters v. United States, 207 U.S. 564 (1908). The Court held that tribal treaties
impliedly reserved water rights necessary to meet the purpose of a tribe’s reserva-
tion. These reserved rights, or “Winters rights,” and other kinds of tribal water
rights arising under federal law, exist as federal enclaves within state legal systems
and differ from prior appropriation rights because they arise independently of bene-
ficial use; are indeterminate in amount until adjudicated; are measured by the
present and future supplies needed to fulfill the purpose of a reservation instead
of past uses; and have priority dates that correspond to the date the Federal Gov-
ernment created the reservation.

II1. The Need To Resolve Tribal Water Rights Claims

Resolving Indian water rights claims is critical for western states, because tribal
rights typically have priority dates that are senior to non-Indian uses, and therefore
have the potential to displace established state-issued rights. This is especially prob-
lematic where tribal rights pertain to river systems that are fully-appropriated for
non-Indian uses. The unquantified nature of many tribal rights creates great uncer-
tainty with regard to existing state-based uses and can serve as an impediment to
local, state and regional economic development. Given that water supplies are in-
creasingly stressed due to prolonged drought, reduced snowpack, and other factors,
including growing demands, quantifying Indian water rights claims and determining
their impacts on state-issued rights is essential for western states to address in-
creasing water demands related to growing populations and to provide certainty as
to state-based water uses. Moreover, the quantification of tribal claims may provide
a mechanism to allow for water marketing between tribes and non-Indian users
such as fast growing western cities.

IV. Why Settlements Are Preferred

Settlements are the preferred manner of resolving tribal water rights claims.
First, they give states and tribes certainty and control over the outcome of water
rights adjudications, whereas litigated outcomes are fraught with uncertainty. Sec-
ond, settlements build positive relationships between states, tribes, and the Federal
Government, which are essential because water is a shared resource that all parties
must cooperatively manage after adjudication. Third, Indian water rights claims are
extremely complex and settlements enable tribes and non-Indian neighbors to craft
mutually-beneficial solutions tailored to their specific needs, including the develop-
ment of water infrastructure and water markets which increase available water sup-
plies for all users. Fourth, settlements can provide mechanisms that enable tribes
to turn quantified rights into “wet water,” while litigation typically provides tribes
with “paper rights” only. Fifth, settlements are often less costly and time-consuming
than litigation, which can last for decades and can be extremely expensive for all
parties.



29

V. The Need For Federal Funding

The Federal Government holds Indian water rights in trust for the benefit of the
tribes and is joined as a party in water rights adjudications involving tribes. This
means that the Federal Government has a fiduciary duty to protect tribal water
rights and has a responsibility to help tribes adjudicate their rights and ensure that
settlements are funded and implemented. It also means that each settlement must
be authorized by Congress and approved by the President.

In many cases, tribes have significant breach of trust claims against the Federal
Government for failing to protect their water rights. Generally, as part of a settle-
ment, tribes will waive these claims and a portion of their claimed water rights in
consideration for federal funding to build needed drinking water infrastructure,
water supply projects, and/or tribal fishery restoration projects. Consequently, the
obligation to fund settlements is analogous to, and no less serious than, the United
States’ obligation to pay judgments rendered against it.

Nevertheless, interpretations of the federal trust responsibility vary from one Ad-
ministration to another and require intensive discussions often on a settlement-by-
settlement basis. Some prior Administrations have taken a narrow view of this trust
responsibility and settlements that benefit non-Indians, asserting that federal con-
tributions should be no more than the United States’ calculable legal exposure
which is difficult to determine. It has long been an accepted premise that the Fed-
eral Government should bear the primary responsibility for funding tribal settle-
ments. Congress should consider the Federal Government’s fiduciary duty towards
the tribes and ensure that appropriations for authorized settlements are sufficient
to ensure timely, fair and honorable resolutions of tribal claims. Such an approach
not only serves the interest of the United States in ensuring successful resolution
of tribal rights, but assists western states in resolving these difficult and potentially
disruptive claims.

A. Funding During the Settlement Process

Tribes need federal funding to retain attorneys and experts to undertake the com-
plex and costly legal and technical studies that are a mandatory prerequisite to any
negotiation. States and tribes also rely on federal negotiating teams under the In-
dian Water Rights Office within the Department of the Interior, which provide one
federal voice and expedites the settlement process. Failing to adequately fund these
programs hinders the resolution of tribal claims, thereby prolonging uncertainty re-
garding state-issued rights. Thus, Congress and the Administration should fully
fund the Indian Water Rights Office and provide tribes with sufficient resources to
participate in the settlement process.

B. Authorizing Funding to Implement a Settlement

In the arid West, where water is scarce and tribal rights often pertain to fully-
appropriated stream systems, settlements often require the construction of water
storage and delivery projects to augment or allow existing water supplies to be used
more advantageously by all water users. These projects generally do not reallocate
water from existing non-Indian water users, but allow tribes to develop additional
water supplies in exchange for foregone claims. Without federal monetary resources
to build these projects, settlements are simply not possible in many cases.

While federal support is essential to settlements, a number of western states have
also acknowledged that they are willing to bear an appropriate share of settlement
costs. To this end, western states have appropriated tens of millions of dollars for
existing settlements and devoted significant in-kind resources, including the admin-
istrative resources associated with the negotiation process and the value of their
water rights.

C. Appropriating Funding For Settlements

Congressionally-authorized settlements are receiving funding, but there is a need
for increasing appropriations. Moreover, the House Republican Conference adopted
a moratorium on earmarks in the 112th Congress that apparently includes Indian
water rights settlements. Settlements are not earmarks benefiting a specific state
or congressional district, but represent trust obligations of the United States. They
involve a quid-pro-quo in which tribes receive federal funding in exchange for waiv-
ers of tribal breach of trust claims against the Federal Government. If Congress is
unable to implement settlements as a result of earmark reform, litigation will be
the primary means of resolving tribal water right claims. This could result in dec-
ades of associated legal expenses and court-ordered judgments against the United
States that would likely exceed the total costs of settlement, thereby increasing
costs for federal taxpayers.
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In addition, current budgetary policy (pay go) requires water rights settlement
funding to be offset by a corresponding reduction in some other discretionary pro-
gram. It is difficult for the Administration, states, and tribes to negotiate settle-
ments knowing that funding is uncertain or may only occur at the expense of some
other tribal or essential Interior Department program. Consequently, Congress
should consider the unique legal nature of settlements, namely that the United
States is receiving something of value in exchange for appropriating settlement
{unds and fulfilling its tribal trust responsibility, thereby avoiding potentially costly
itigation.

D. The Reclamation Water Settlements Fund

In addition to the tool of direct appropriations which Congress has available to
it to fund Indian Water Rights settlements, Title X of the Omnibus Public Lands
Management Act, which became law in 2009, established a Reclamation Water Set-
tlements Fund in the U.S. Treasury to finance Reclamation projects that are part
of Congressionally-approved Indian water right settlements. The Fund will provide
up to $120 million per year for ten years with money transferred from the Reclama-
tion Fund and prioritized for settlements in New Mexico, Montana, and Arizona.
However, the Fund will not begin receiving money until FY 2020, leaving a signifi-
cant gap in funding for various projects, the costs of which may increase signifi-
cantly by FY 2020.

E. The Emergency Fund for Indian Safety and Health (EFISH)

One way Congress might address this gap is by appropriating money to the Emer-
gency Fund for Indian Safety and Health (EFISH), authorized by Title VI of the
United States Global Leadership Against HIV/AIDS, Tuberculosis, and Malaria Re-
authorization Act 2008. EFISH currently authorized about $600 million for water
supply projects that are part of Indian water settlements approved by Congress over
a five-year period beginning October 1, 2008. This funding is above amounts made
available under any other provision of law.

EFISH funding is only authorized through FY 2012, and the Administration has
not yet requested money for EFISH in its budget requests. It is still in the process
of creating a required spending plan for these funds. One way to address the ab-
sence of a federal spending plan might be for Congress to promptly appropriate au-
thorized money into Reclamation’s Settlements Fund, which already prioritizes
funding in specified amounts for approved settlements.

VI. The Consequences of not Funding Settlements

If settlements are not authorized and funded, tribes may have no choice but to
litigate their water claims. This is problematic because it may give them “paper
rights,” but may not provide them with a way of turning those rights into “wet
water.” Litigated outcomes could also provide tribes with senior water rights that
could displace established state-issued water rights that are essential to meet non-
Indian industrial, residential, and municipal needs in the West.

For instance, the Navajo Nation’s settlement with New Mexico, which Congress
has authorized, provides the Nation with an amount of water within New Mexico’s
Colorado River Compact allocation. The settlement still requires court-approval and
could fail for a lack of appropriated funds. If it fails, the Navajo Nation would have
little choice but to litigate its water rights claims. The United States has already
filed claims on behalf of the Navajo Nation that exceed New Mexico’s Colorado River
apportionment under the Compact. If the United States and the Navajo Nation were
to prevail on these claims, the allocation of water between the seven Colorado River
Basin states could be jeopardized, disrupting the entire Southwestern economy.

Montana has also reached settlements with the Fort Belknap and Blackfeet
Tribes as part of a state-wide adjudication process aimed at resolving its federal re-
served water rights claims by 2020. However, until Congress authorizes these settle-
ments, state-issued water rights in basins where these tribes have claims will re-
main in limbo. If Congress delays authorization, the tribes may litigate their claims
in court, which could disrupt established non-Indian uses.

In addition to the previously mentioned costs associated with litigated outcomes,
postponing the implementation of Indian water rights settlements will be far more
expensive for the Federal Government in the long-run because increasing water de-
mands, decreasing water supplies, and other factors will only increase the costs of
resolving these claims.

VII. Conclusion

The national obligation to Indian water rights settlements is a finite list that
grows shorter with each settlement. Nevertheless, the cost of implementing them
will only continue to rise. Postponing this duty only increases its costs to the Fed-
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eral Government, perpetuates hardships to Indians, and creates uncertainty for all

water users, hindering effective state and regional water planning and development

and economic investment and security. The WSWC appreciates the opportunity to

testify on this important matter and looks forward to working with the Committee

and Congress to support the negotiated resolution of Indian water rights claims.
Attachment

RESOLUTION OF THE WESTERN STATES WATER COUNCIL (POSITION NoO. 336)
IN SUPPORT OF INDIAN WATER RIGHTS SETTLEMENTS
IDAHO FALLS, IDAHO—OCTOBER 7, 2011

WHEREAS, theWestern States Water Council, an organization of eighteen west-
ern states and adjunct to theWestern Governors’ Association, has consistently sup-
ported negotiated settlement of Indian water rights disputes; and

WHEREAS, the public interest and sound public policy require the resolution of
Indian water rights claims in a manner that is least disruptive to existing uses of
water; and

WHEREAS, negotiated quantification of Indian water rights claims is a highly
desirable process which can achieve quantifications fairly, efficiently, and with the
least cost; and

WHEREAS, the advantages of negotiated settlements include: (i) the ability to be
flexible and to tailor solutions to the unique circumstances of each situation; (ii) the
ability to promote conservation and sound water management practices; and (iii) the
ability to establish the basis for cooperative partnerships between Indian and non-
Indian communities; and

WHEREAS, the successful resolution of certain claims may require “physical so-
lutions,” such as development of federal water projects and improved water delivery
and application techniques; and

WHEREAS, the United States has developed many major water projects that
compete for use of waters claimed by Indians and non-Indians, and has a responsi-
bility to both to assist in resolving such conflicts; and

WHEREAS, the settlement of Native American water claims and land claims is
one of the most important aspects of the United States’ trust obligation to Native
Americans and is of vital importance to the country as a whole and not just indi-
vidual tribes or States; and

WHEREAS, the obligation to fund resulting settlements is analogous to, and no
less serious than the obligation of the United States to pay judgments rendered
against it; and

WHEREAS, Indian water rights settlements involve a waiver of both tribal water
right claims and tribal breach of trust claims that otherwise could result in court-
ordered judgments against the United States and increase costs for federal tax-
payers; and

WHEREAS, current budgetary pressures and legislative policies make it difficult
for the Administration, the states and the tribes to negotiate settlements knowing
that they may not be funded because either they are considered earmarks or be-
cause fundingmust be offset by a corresponding reduction in some other expendi-
ture, such as another tribal or essential Interior Department program;

NOW, THEREFORE, BE IT RESOLVED, that the Western States Water Coun-
cil reiterates its support for the policy of encouraging negotiated settlements of In-
dian water rights disputes as the best solution to a critical problem that affects al-
most all of the Western States; and

BE IT FURTHER RESOLVED, that the Western States Water Council urges
the Administration to support its stated policy in favor of Indian land and water
settlements with a strong fiscal commitment for meaningful federal contributions to
these settlements that recognizes the trust obligations of the United States govern-
ment; and

BE IT FURTHER RESOLVED, that Congress should expand opportunities to
provide funding for the Bureau of Reclamation to undertake project construction re-
lated to settlements from revenues accruing to the Reclamation Fund, recognizing
the existence of other legitimate needs that may be financed by these reserves; and

BE IT FURTHER RESOLVED, that Indian water rights settlements are not
and should not be defined as Congressional earmarks; and
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BE IT FURTHER RESOLVED, that steps be taken to ensure that any water
settlement, once authorized by the Congress and approved by the President, will be
funded without a corresponding offset, including cuts to some other tribal or essen-
tial Interior Department program.

The CHAIRMAN. Thank you. Thank you very much, Chairwoman.

Let me ask you each a question and I will defer to Senator Udall.
Mr. Echohawk, in your testimony you mention that NARF has been
involved in tribal water rights settlements for decades. Can you
please discuss how settlements have evolved over time with respect
to funding, cost and the parties involved? And has the process im-
proved or not improved?

Mr. ECHOHAWK. Over the 30 years that we have worked with the
Western Sates Water Council on this issue, we have always found
that the funding is the most difficult issue. And of course over that
period of time, the Federal Government has gone through a lot of
ups and downs in terms of its budget, the monies that are available
and funding mechanisms to fund these settlements.

I remember one of the first battles that we fought was basically
trying to make sure that funds that went to the tribal water rights
settlements were not taken directly out of the Bureau of Indian Af-
fairs budget, where basically the tribes had to fund their own set-
tlements. So that was one of the battles that we had to fight early
on. It just kind of progressed over the years. But finding the fund-
inEg1 has always been the issue. It is frankly still the major issue
today.

The CHAIRMAN. I see. We are always looking for a solution to
that. I would take that we still are looking for a better solution.
Maybe together we can try to work this out.

Ms. O’Brien, you mentioned that differences in the way various
Administration have interpreted the federal trust responsibility
have prolonged the settlement process. Given your experience
working in the field, what would you recommend to shorten the
lengthy negotiation process?

Ms. O’BRIEN. Mr. Chairman, I think that in his testimony, or in
answer to a question, Commissioner Connor touched upon some of
the essentials to the answer to your question. I think for purposes
of State and all stakeholders participating in the negotiation proc-
ess, clarity from the federal teams, from the Administration in
terms of what will be appropriate and supportable in terms of set-
tlements from the beginning is absolutely essential. Full engage-
ment of federal teams from the commencement, with clear commu-
nication throughout the various arms of the Federal Government
is absolutely essential.

So I think it is both clarity and engagement. Some of that re-
quires funding, some of that requires clear policy that is not just
clear internally to the Federal Government and the Administra-
tion, but clear to stakeholders who are trying to work collabo-
ratively and cooperatively with the federal teams.

The CHAIRMAN. Thank you for your responses.

Senator Udall?

Senator UDALL. Thank you, Chairman Akaka. It is great to have
two very able witnesses with us, and Maria O’Brien, great to have
you here. I know you have worked extensively in this area, and you
are with a New Mexico firm. I was reading through your bio here,
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you have been involved in many of these issues. So it is good to
have your expertise here today.

Just before I start into my questions, I was just wondering, both
of you sat here, you listened to the first panel. Is there anything
that you heard on the first panel that you either take issue with
or that you would want to expand upon or some kind of com-
plementary theme or anything along that line? John, do you want
to start?

Mr. ECHOHAWK. Well, I want to commend the Administration for
their commitment and their hard work on these tribal water rights
settlement issues. I thought it was an excellent panel. I know that
they are doing the best they can with what they have.

But as I highlighted in my testimony, the needs out there are
still great. Many unmet needs exist and the Administration does
what it can with the budget that it has, the figures that Del
Laverdure cited are fine and I know they are trying to increase
that. But that funding level is down from what it used to be. Tribes
are not able to participate in this process at the level that they
need to. The Administration itself does not really have the man-
power that is needed in the Indian Water Rights Office to do all
the work that needs to be done. I know they can’t really say much
about that, but I certainly can. It would be great to see more people
working on these issues in the Department and more tribes able
to participate in that process with federal support.

Senator UDALL. So you are urging us to really take a hard look
at the budget and try to make sure that we fund in areas that are
like this that could really make a difference for tribes?

Mr. ECHOHAWK. Yes, it would be great to give them what they
ask and more.

Senator UDALL. Thank you. Maria?

Ms. O’BRIEN. I would support everything that Mr. Echohawk
said, and I would again state that, I think full funding of the In-
dian Water Right Office is absolutely essential, both for purposes
of the negotiation process as well as in the implementation. Imple-
mentation due to collective recent successes is absolutely critical in
numerous States now in the west. But we cannot be complacent.
We need to ensure that the resources are allocated at the federal
level sufficient to bring those successes to actual fruition.

Senator UDALL. And a lot of times it is the actual funding of the
settlement that makes a difference, to move the settlement for-
ward, isn’t it? I mean, you can come to an agreement. But if the
Federal Government isn’t willing to step up and put funding into
it, then the settlement really doesn’t mean anything. Would you
agree with that?

Ms. O’BRIEN. Senator Udall, I would wholeheartedly agree with
that. And it is also critical, most if not all of the settlements have
certain time frames in which certain things need to be accom-
plished. And if those things are not accomplished in those time
frames, significant issues in terms of potentially having to come
back to Congress, if not total failure of the settlements, will occur.
So funding needs to be there and it needs to be timely. federal
teams need to be sufficiently coordinated to expend that funding
appropriately and in the appropriate time frame.
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Senator UDALL. On this chart here, we are looking at settlements
and litigation. I thought, John, one of the things on the litigation
side, it says only makes lawyers rich.

[Laughter.]

Senator UDALL. I was thinking of you when I saw that. I
thought, well, you know, then John Echohawk should be a billion-
aire, because he has been in these vineyards for so long. I am not
sure you are there yet, are you?

Mr. ECHOHAWK. No, we are not, Senator. As you know, as a non-
profit organization, most of the representation we do is at no cost
or reduced cost. It is increasingly difficult to try to maintain that
level of representation that we do provide to our tribes. Some of
them are able to contribute something in terms of fees but we are
barely hanging on in terms of the representation of the six tribes
that we currently represent.

Senator UDALL. One of the, and I will do some other questions,
Mr. Chairman, after you have finished some of yours, too, if we do
another round, but one of the things that should be emphasized,
and I think it is important what your organization stands for is the
idea that in the water rights situation, if there is a status quo situ-
ation, frequently that is hurting the tribes. The other non-Indian
us%rs are gaining water. And the status quo ends up hurting the
tribes.

So if it wasn’t for litigators like you and others that are out there
who weigh in on behalf of tribes and file litigation and do all the
hard work in the litigation vineyard, if that doesn’t happen, you
don’t have the ability to preserve and then finally get to a settle-
ment. So I think we need to also recognize that there are organiza-
tions like yours and people like you who are really committed to
these causes over the years that have made a real difference. So
it is true, when you weigh it out, you have this settlement litiga-
tion. But on the other hand, at certain points, if we didn’t have liti-
gation, tribes could have lost it all.

So I just compliment you for your work. I am not asking for a
comment on that one.

Chairman Akaka, I have a few more questions here, but my time
has run out on this round, I think.

The CHAIRMAN. Thank you very much. We will have another
round here, Senator.

Mr. Echohawk, in your opinion, see, I am always going back to
your experience, because you have been long enough to see these
develop or not develop, but in your opinion, what kind of structural
and organizational changes within the Federal Government would
result in more just and timely resolutions of Indian water claims?

Mr. ECHOHAWK. Mr. Chairman, I commended the Administration
for all the efforts that they put forth in terms of moving these
issues forward in the recent years. But again looking at the big pic-
ture and the future, that effort is still not enough. Senator Udall
asked about legal representation. Well, there are many tribes out
there who still are unrepresented on this issue, tribes that have
valuable water rights that are at stake that want to participate in
this process, but they don’t have the wherewithall to do that.

Even though it is difficult in these budget times to try to ramp
things up and increase funding in this area, that is really what
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needs to be done, a real increased commitment to resolve these
tribal water rights issues throughout the Country.

The CHAIRMAN. Yes, I think it is important that we continue to
look at the Federal Government and see that its structure can help
the cause or try to lead to resolutions that are needed, of course.
So thank you for your response.

Ms. O’Brien, in your testimony you mention, and the big word is
unquantified, tribal Water rights creates great uncertainty. And of
course, it has. Can you please discuss the potential for economic de-
velopment and job creation once tribal water rights are quantified?

Ms. O’BrIEN. Yes, Mr. Chairman. First to start with kind of the
flip side of that, about the potential disruption if those claims are
litigated instead of coming up with a workable solution in terms of
where tribes get what they deserve in terms of quantification of
their claims and State-based longstanding uses can be accommo-
dated in that context.

I know Stanley Pollock is here, water counsel for the Navajo Na-
tion, but I am going to talk a little bit about the Navajo Nation’s
claims in the San Juan River Basin in New Mexico. In that con-
text, as you well know, Mr. Chairman, the claims of the Navajo
Nation were recently congressionally approved through a settle-
ment with the Federal Government and the State of New Mexico.

Absent settlement and subject to litigation, if the Navajo Na-
tion’s claims in the San Juan Basin, if even a fraction of those
claims which are claimed were recognized, it would blow the top off
of New Mexico’s entitlement under the Upper Colorado River com-
pact. It would thereby disrupt the economy of that region. It would
disrupt, potentially disrupt the water supply to power generating
stations on the San Juan River, which are a cornerstone of the
southwestern power grid, which relies on water from the San Juan
Basin.

The settlement of those claims will allow for certainty in the
basin. It recognizes, due to the tribe’s subordination of their earlier
priority date to other water uses, existing essential uses for the
municipalities in that basin. It secures, in essence, the water sup-
ply for the power generating stations and the coal mining oper-
ations, significant industrial uses there. It then allows additional
water, through the quantification of the tribe’s claims, to be made
available within New Mexico, within the Basin, for leasing for addi-
tional economic development, whether that be for power generation
or for other uses in the Basin. Because now it is known what is
the tribe’s claim.

So the tribe gets economic benefit from the quantification of their
claim, and then now their partners, the other water users in the
Basin, can have access to additional water supplies as needed and
necessary both for additional economic development as well as, in
times of shortage, to shore up supplies for essential economic uses.

The CHAIRMAN. Thank you very much.

Let me then ask Senator Udall for his further questions.

Senator UDALL. Thank you. Maria, you hit on something that I
think, if we move towards settlement, we end up building relation-
ships, too, in many other areas. You mentioned that settling, in
your testimony, Native American Water claims, has had the added
benefit of building positive relationships between States, tribes and
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the Federal Government, which is essential in dealing with a
shared resource.

Could you expand on this idea? Do you have examples of how
{:)hese;? relationships have been built and what the results have

een’

Ms. O’BRIEN. Yes, Senator Udall. I think another example I
would offer is also from New Mexico, in terms of partnerships going
forward. That is the settlement of the Aamodt litigation north of
Santa Fe. That was noted as one of the, at least in one point in
time, the longest-running litigated case on the federal docket. So
there was clearly decades and decades of acrimony and dispute
among non-Indian users and Indian users within the Basin over a
very finite yet shared resource.

These are communities that live together and that will need to
and want to continue to live together going forward. So it is actu-
ally essential to figure out how to share this vital resource that is
necessary for communities to figure out how to use together.

The economies of tribes and local communities are now inter-
twined. They are just by the very nature of the way growing popu-
lations have worked, they are intertwined. Therefore developing,
not just because it is a shared resource, but developing partner-
ships on the shared resource is absolutely essential.

So after decades of fighting on the shared resource, one of the so-
lutions in Aamodt that the parties were able to come and agree
upon was the construction of a regional water system that will
serve both Indian and non-Indian users. And that regional water
system will be operated by four pueblos and the county of Santa
Fe. So it will be in fact a joint government to government, commu-
nity to community, regional water system that will again serve
both Indian and non-Indian resources going forward.

So it will support further economic development, because it will
allow additional supplies to be brought into this region, where
water is very scarce. And it will allow the pueblos to develop the
resources that were quantified to them after these many, many
years of both litigation and settlement. So I think that is a prime
example of a very intractable, difficult problem, given how scarce
water is in the region where the Aamodt settlement occurred, and
in developing a strategy and tailoring it to solve the problem. That
could not have been done through litigation or without the signifi-
cant federal funding that was required to support that settlement.

Senator UDALL. Thank you. I think that is a great example.

John Echohawk, it is my understanding that the negotiation
team in the Indian Water Rights Office is the federal voice in water
settlements being discussed today. Do you believe the Indian
Rights Water Office and its team of negotiators are functioning ef-
fectively? Is there any need for improvement or changing or ex-
panding the voice of the Federal Government?

Mr. ECHOHAWK. Well, I think they are doing a great job, Senator,
with the resources they have. As we talked about, there are ins and
outs, ups and downs in all those negotiations. I think they do the
best job they can with the resources they have. But the federal re-
sources available to them, both in terms of being able to staff their
own team and to have the tribes who need to be there to involve
the tribes in that process and then once that settlement is reached,
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then to get the federal funding to do that, that is still the big chal-
lenge. We have come a long way, but there is so much more to do
and resources are short. But they do the best they can with what
they have.

Senator UDALL. Thank you. I think you have highlighted the fact
that it is clear we need additional resources in a number of areas
here in order to really bring justice to Native American water
rights claims.

Thank you, Chairman Akaka. Thank you very much. I have com-
pleted my questioning for this panel.

The CHAIRMAN. Thank you very much, Senator Udall, for your
part in this hearing.

I would like to thank our panelists here for what you ave contrib-
uted already and we again, my plea to you is, we need to continue
to work together on this to try to find resolutions that have been
out there for, well, I guess it is true, if I can say, for centuries, and
seven tribes or eight tribes doing something about it. But we have
500 tribes. So we have lots of work to do, and we need to continue
to press toward trying to get this resolved for the indigenous people
of this continent and this Country.

Thank you very much for your participation here.

Now I would like to invite the third panel to the witness table.
And that is Ms. Judith Royster, who is Professor and Co-Director
of the Native American Law Center at the University of Tulsa Col-
lege of Law in Tulsa, Oklahoma, and Mr. Michael Bogert, Senior
Counsel at Crowell and Moring in Washington, D.C.

Welcome to you, and thank you so much for being here and tak-
ing the time to be here with us at this hearing. Ms. Royster, please
proceed with your testimony.

STATEMENT OF JUDITH V. ROYSTER, PROFESSOR/CO-
DIRECTOR, NATIVE AMERICAN LAW CENTER

Ms. ROYSTER. Thank you, Mr. Chairman, and Senator Udall. I
am very pleased to have been invited to be here.

My written testimony is mostly about the drawbacks of litigation
and the upsides of negotiation. And I noticed this poster, which
covers most of those points. So I would like to take this time to
bring up just a couple of things that I think aren’t necessarily on
that list or other things to consider.

Ms. O’Brien talked about the fact that the litigation of Indian
water rights is primarily in State court as part of these massive
general stream adjudications. And the uncertainty that results
from that I think is in part from the fact that you have a number
of State courts interpreting federal precedent which is not itself
clear. So you get, in these general stream adjudications, out of
1State courts, a great variability in their understanding of federal
aw.

That is, the Supreme Court charged the State courts with fol-
lowing federal law in the determination of tribal water rights. But
there is a lot of room for interpretation. And you are getting signifi-
cant variance, which is not tied to the particular needs of the par-
ties, but to differences in interpretation in the law, which I think
is one of the things that negotiated settlements can help resolved.
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That negotiated settlements, the sort of second point I want to
make that is an expansion on what is here, is that there seemed
to me to be sort of three interrelated issues with the water rights.
There is the determination of water rights, and then there is the
implementation through funding and the construction of water de-
livery systems and the like. Then there is a third issue of adminis-
tration. You have the water, now what do you do with it and how
do you manage it.

And the primary drawback, I think, of litigation is that litigation
only covers the first of those. Litigation gives you the determina-
tion of the water right, but it doesn’t do anything in terms of the
access to wet water or to the further issues of the management and
administration of water rights. A number of the commentators
today have talked about the wet water issue and the importance
of having the funding and the promise of wet water and the au-
thorization for projects.

But beyond that, there are things that can come up in settle-
ments, that do come up in most of the settlements, that sort of go
to a third stage of this issue, which is the use and administration
and management of water rights. I would like to use just a couple
of examples.

The first of those are tribal water codes for the administration
of the reserved water rights. Under current law, there is at least
technically a moratorium on federal approval of tribal water codes
that has been in place since 1975. It makes it difficult for those
tribes that wish to develop water codes to do so. Most of the settle-
ment acts, a significant number of them, build in provisions for
tribes to develop water codes and in many cases for secretarial ad-
ministration of water rights until the tribes do so, an issue that
can’t possibly be resolved in the course of litigation.

A second type of issue like this, which is dealt with in many of
the settlements, perhaps most of the settlements, is the question
of water marketing and the ability of tribes to participate in a
growing western use of putting water to perhaps a higher economic
and beneficial use without depriving the water rights holder of the
economic value, without taking the value away from the person
who holds the water.

There is a serious question under federal law as to whether
tribes can engage in water marketing without congressional ap-
proval. But congressional approval has been built into a number of
these water rights settlements, so that tribes that have water
which they wish to share with non-Indian communities or which
they are not yet able to put to use can market that water. And it
is often marketed to off-reservation municipalities, which are in se-
rious need of water at a reasonable cost.

By building in those matters and those flexibilities into the set-
tlements, the settlements can reach beyond those first two stages
of determination and wet water to the sort of third issue of the ad-
ministration and management of water rights. Thank you.

[The prepared statement of Ms. Royster follows:]
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PREPARED STATEMENT OF JUDITH V. ROYSTER, PROFESSOR/CO-DIRECTOR, NATIVE
AMERICAN LAW CENTER

Good afternoon. My name is Judith Royster, and I am a professor and co-director
of the Native American Law Center at the University of Tulsa College of Law in
Tulsa, Oklahoma. Thank you, Mr. Chairman, for inviting me to testify before the
Committee at this oversight hearing on Indian Water Rights: Promoting the Nego-
tia]‘;ior}l1 and Implementation of Water Settlements in Indian Country. I am honored
to be here.

Although consent decrees involving tribal water rights date back at least to 1910,
the modern era of tribal water rights settlements begins in 1978 with the settlement
act for the Ak-Chin Indian Community in Arizona. Since 1978, Congress has en-
acted 27 Indian water rights settlement acts into law, affecting tribes in eight west-
ern states and Florida. This shift from litigation of tribal water rights to negotiated
settlements is in significant part a reaction to the drawbacks of state general stream
adjudications for determining tribal reserved rights to water.

Indian Reserved Right To Water

Indian tribes have, as a matter of federal law, rights to sufficient water to fulfill
the purposes for which their reservations or other lands were set aside. In 1908, in
Winters v. United States,! the U.S. Supreme Court determined that when lands
were set aside for the use and occupation of Indian tribes, sufficient water was
impliedly reserved as well. Without water, the reservations could not support
liveable communities. Water is necessary to life.

The Winters doctrine of tribal reserved water rights provides that because water
is impliedly reserved with the land, the priority of Indian water rights is the date
that the lands were set aside. As a result, tribal reserved water rights are prior and
paramount to later-created state law water rights. Unlike rights created under state
law, Indian water rights are not forfeited or abandoned for non-use. Today, in con-
sequence, Indian tribes without adjudicated decrees or negotiated settlements hold
large, but unquantified and generally unused, rights to water.

In addition to Winters rights, some tribes may hold water rights under the ap-
proach of the 1905 decision in United States v. Winans.2 In Winans, the Court con-
strued a treaty that guaranteed the tribes the right to continue their aboriginal
practices: in that case, the right to take fish. The Court determined that the treaty
rights included certain implied rights, such as access to the fishing places, necessary
to ensure that the right to fish can be exercised. Thus, if a treaty, statute, or agree-
ment confirms aboriginal practices that require water—such as fishing or traditional
agriculture—the right to sufficient water for those practices was impliedly reserved
as well. These rights carry a priority date of time immemorial.

State General Stream Adjudications and Indian Water Rights

All western states have a process to determine rights to water under state law.
Historically, however, the state courts and administrative agencies did not have ju-
risdiction over the property rights, including the water rights, of Indian tribes or
the Federal Government. Instead, tribal and federal water rights, which arise under
and are governed by federal rather than state law, were determined in federal court
proceedings.

In 1952, Congress enacted the McCarran Amendment, which expressly permits
the United States to be joined as a party in a state lawsuit “for the adjudication
of rights to the use of water in a river system or other source.”3 These state pro-
ceedings, known as general stream adjudications, are large, complex, comprehensive
lawsuits intended to determine all rights to water in a river system. At the end of
the adjudication, the state should have a record of all water rights owners within
that river system, their priority dates, points of diversion, permitted uses, flow
rates, quantity of use, and so forth.

In 1976, the U.S. Supreme Court held that the United States could be joined as
a party in a general stream adjudication not only to adjudicate federal water rights,
but Indian tribal reserved water rights as well.4 The Supreme Court also deter-
mined that, as a general matter, federal courts should abstain from hearing Indian
water rights cases, in favor of state general stream adjudications. It noted, however,
that state courts must apply federal law to determine the nature and extent of both
tribal and federal water rights.

1Winters v. United States, 207 U.S. 564 (1908).

2198 U.S. 371 (1905).

343 U.S.C. §666(a).

4 Colorado River Water Conservation District v. United States, 424 U.S. 800 (1976).
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Nothing in the McCarran Amendment provides that Indian tribes can be joined
as parties in state general stream adjudications. Because the Federal Government
can be joined, however, and required to represent tribal rights, most tribes choose
to waive their sovereign immunity to suit and voluntarily join as parties in order
to represent their rights. As a result, most adjudications of Indian water rights since
the mid-1970s have taken place in state court, as part of general stream adjudica-
tions.

Drawbacks To Using State General Stream Adjudications To Determine
Indian Water Rights

The use of state general stream adjudications to determine Indian reserved rights
to water has proved to have a number of well-documented drawbacks.

One significant drawback arises from the nature of general stream adjudications.
Because they are comprehensive proceedings, often involving thousands of water
rights, general stream adjudications may run for literally decades. The costs of such
prolonged litigation are extensive, running into the tens of millions of dollars. Dur-
ing the course of the litigation, tribal and federal resources are devoted to the pro-
ceedings rather than to other uses and priorities. A state may permit new state-law
uses to begin during the adjudication, further complicating the process.

Moreover, state court may be an unfriendly forum for tribes. State judges are, in
most states, ultimately answerable to the voters. To the extent that tribal water
rights are in conflict with, or perceived to be in conflict with, the water rights of
state users, state courts may favor state users. In addition, in a majority of western
states, the state water agency is more than simply a party to the water rights litiga-
tion. In most of the states, the water agency makes at least preliminary findings
and determinations. Where the state water agency is both a representative of state
interests and a preliminary fact-finder, tribes may well distrust the process to fairly
consider tribal interests.

In addition to the historic conflict between states and tribes, state court rulings
in general stream adjudications have varied significantly. Although the U.S. Su-
preme Court cautioned states to follow federal law in determining tribal water
rights, state court interpretations of federal law are not uniform. For example, one
state finds that the only purpose for which a reservation was created was agri-
culture, while another finds a broad purpose of creating a viable homeland. One
state restricts the uses that tribes may make of their water rights, while others do
not. One state determines that Indian water rights do not extend to groundwater,
while others find that groundwater may, at least under certain circumstances, be
used to fulfill the tribal right. These variances in the application of federal reserved
water rights principles are not necessarily tailored to the needs of the parties, but
rather to the various state courts’ interpretation of federal precedent.

A final and crucial drawback to litigation of Indian water rights is the end result.
The ultimate purpose of litigating Indian water rights is not only a declaration of
those rights, but the ability to put the water to uses that best serve the needs of
the Indian community. In general stream adjudications, Indian tribes receive deter-
minations of water rights, but those rights are paper rights only. At the end of a
long, costly litigation process, the tribe has a recognized water right, but not “wet”
water or the means of putting the decreed water to actual use. Moreover, given that
the tribe itself may spend upwards of a million dollars to obtain the paper right,
few if any tribal resources remain available to fund water projects and delivery sys-
tems. Similarly, the Federal Government may spend considerable resources helping
to litigate Indian water rights, without being able to offer financial assistance for
water projects after the water rights are determined.

Advantages of Water Rights Settlements

In light of these substantial drawbacks of state general stream adjudications, ne-
gotiated settlements of Indian rights to water have significant advantages.

First, the settlement acts resolve tribal claims to water with respect to both the
states and the Federal Government. At the heart of every settlement act is a quan-
tification of the tribal right to water. Tribes waive their reserved rights to water
under the Winters doctrine and their water claims against the United States. They
agree, in general, to a lesser quantity of water than they could receive under the
Winters approach of securing sufficient water to fulfill the purposes for which the
land was set aside. In exchange, the tribes receive guarantees of financial assistance
in developing their water resources.

Thus, the second and crucially important advantage of negotiated settlements is
the promise of “wet” water. Every settlement act authorizes appropriations for

5Arizona v. San Carlos Apache Tribe, 463 U.S. 545 (1983).
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water development or management projects, or more generally for economic develop-
ment purposes. A few more recent settlements include mandatory appropriations.
Costs are shared among the various interested parties, including the tribes, the
states, and the Federal Government. The importance of this feature cannot be over-
stated. Tribes with litigated paper rights to water face enormous obstacles in getting
that water into use; tribes with negotiated rights have some guarantee that finan-
cial assistance is forthcoming.

Third, water rights settlements are faster and less expensive than litigation
through a general stream adjudication. Negotiated settlements are by no means
quick or cheap. But compared to adjudications, negotiated settlements take less
time and use fewer tribal, state, and federal resources to conclude. As settlements
become more common, parties have greater expertise in the process, and prior set-
tlements may serve as models for future negotiations.

Fourth, water settlements are flexible and tailored to the needs and cir-
cumstances of the parties. Unlike variances in adjudication decrees that result from
inconsistent state court interpretation of federal law, variances in negotiated settle-
ments serve the interests of all parties. Settlement acts often clarify issues that are
not entirely resolved under federal precedent. For example, a significant number of
settlement acts protect tribal uses of water for other than agricultural irrigation.
Some settlements specify that the water rights may be used for any purpose, while
others protect the tribe’s ability to use part of its water rights for an instream flow
to ensure that sufficient water remains in the river itself. Similarly, settlement acts
may specifically address groundwater rights. Settlements in the Southwest tend to
do so, while settlements in the Northern Plains tend not to, indicating the relative
importance of the groundwater issue in those regions.

As part of their flexibility, settlement acts often address issues that are outside
the scope of a general stream adjudication. Often these involve issues of water use
and administration for which there is currently no general statutory or regulatory
authority. For example, the Secretary of the Interior placed a moratorium on the
approval of tribal water codes back in 1975, pending the adoption of federal regula-
tions. No regulations were ever issued, and thus tribes that require federal approval
of their laws face a serious roadblock in regulating water rights. Several of the set-
tlement acts address this issue directly, providing for the creation of a tribal water
code to administer water rights, often with the Secretary of the Interior admin-
istering tribal water rights until the adoption of a tribal code.

As another example, tribes’ ability to engage in water marketing is open to ques-
tion under current law. Water marketing, generally defined as the lease or sale of
water rights to another user, is gaining wide acceptance in western states as a
means of ensuring that water is put to the most economic and beneficial use, with-
out requiring the water rights holder to forego the value of the right. Water mar-
keting can be enormously beneficial to tribes, ensuring that tribes receive the eco-
nomic value of their water rights, particularly during times when the tribe itself is
not able to put the water right to actual use. States and state-law water users may
also benefit from tribal water marketing by having a reliable source of additional
water at a reasonable cost.

Under current federal law, the sale or encumbrance of Indian property requires
federal consent.® Because tribal water rights are property 6 rights, it is likely that
the lease of these rights requires congressional authorization. While no statute gen-
erally permits tribal water marketing, most of the settlement acts do. The tribes’
ability to market their water rights is generally subject to certain limitations. Vir-
tually all of the acts prohibit the permanent sale of tribal water rights, but rather
authorize leasing. A significant number restrict the lease term to no more than 99—
100 years. Tribes are often limited to marketing water from certain sources or, more
often, to certain users such as nearby municipalities, benefitting local governments
as well as the tribes. In most cases, the marketed water is expressly subject to state
law during the period it is used off-reservation by the non-tribal users.

On occasion, water rights settlements address other water-related issues outside
the scope of litigation. For example, one settlement included a hiring preference for
tribal members in connection with a water project. Another addressed tribal-state
relations in connection with water quality standards under the Clean Water Act.

The final advantage of water rights settlements over litigation is harder to quan-
tify. Parties in litigation are in conflict with one another. It is the nature of litiga-
tion to have winners and losers. Even in a general stream adjudication, the pro-
ceedings can be adversarial. Negotiated settlements, at their best, are less so. The
aim of a negotiated settlement is to reach a result that is beneficial to and accept-
able to all parties. States, tribes, and the Federal Government must necessarily

6 Nonintercourse Act, 25 U.S.C. § 177.
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work together to reach a settlement before it is presented to Congress. The parties
may not emerge from the process as friends, but a good process fosters respect and
understanding. If negotiated water settlements lead to greater cooperation in state-
tribal relations, that alone is an advantage worth pursuing.

Disadvantages of Water Settlements

Negotiated water settlements are not without their disadvantages. As noted
above, faster and cheaper does not mean fast and cheap. Moreover, implementation
of water settlements has been slow. Further proceedings are often necessary, fund-
ing must be appropriated, water projects designed and constructed, and so forth.
The specific needs and means of fostering implementation of water rights settle-
ments I leave to others at this hearing.

Conclusion

Tribal water rights will be determined, whether through general stream adjudica-
tions in state court or in negotiations among the parties. Despite some disadvan-
tages to negotiated water settlements, the advantages of settlements to all parties—
tribes, the Federal Government, the states, and often municipalities as well—as well
as the relative advantages of settlement over adjudication argue in favor of in-
creased use of Indian water rights settlements.

Even in this time of federal retrenchment, Indian water rights negotiations and
settlements should not be abandoned. A significant number of tribes have success-
fully concluded settlements, but many more tribes are now in the process or even
just beginning to consider negotiations. Those tribes should not be disadvantaged
by the timing.

The Federal Government has a trust responsibility for Indian water rights. In the
Western Water Policy Review Act of 1992, Congress “recognize[d] its trust respon-
sibilities to protect Indian water rights and assist Tribes in the wise use of those
resources.” 7 The Department of the Interior, in its criteria and procedures for par-
ticipation in tribal water settlements, similarly states that “Indian water rights are
vested property rights for which the United States has a trust responsibility.” As
trustee for Indian tribes and property, the Federal Government should assure that
the process of negotiated water rights settlements, including federal funding for
water projects, is available to later-settling tribes as well as to those that have al-
ready settled their water rights.

The CHAIRMAN. Thank you very much, Ms. Royster.
Mr. Bogert?

STATEMENT OF MICHAEL BOGERT, SENIOR COUNSEL,
CROWELL & MORING

Mr. BOGERT. Thank you, Mr. Chairman.

I appear before you, and I appreciate the invitation to speak, as
a recovering federal trustee. I held the position that Letty Belin,
who is behind us, and I had the privilege and honor of serving with
Pam Williams in the Secretary’s Indian Water Right Office in the
Bush Administration. Many of the colleagues and the people who
have been a part of these settlements for years were partners in
our Administration, when we were doing this.

So Mr. Chairman, my initial image of this problem began right
here in this Committee almost eight years ago, with our water set-
tlement in the great State of Idaho, with the Nez Perce Tribe. We
brought before you the most unlikely group of constituencies in the
State of Idaho. We brought before you our water user communities,
the leadership of the tribe itself. We brought forward our timber
interests. We asked this Committee to take a look at what we be-
lieve is the most innovative approach to Indian water rights settle-
ments perhaps that this Committee has ever considered in 2004.

And to address some of the issues of the benefits of proceeding
with a settlement as opposed to litigation, that settlement, Mr.

7Pub. L. No. 102-575, § 3002(9), 106 Stat. 4600, 4695.
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Chairman, gave Mike Connor 30 years of protection for his Bureau
of Reclamation projects in our Upper Snake for a biological opinion
under the ESA. Mike is the beneficiary of the foresight of that set-
tlement, one that this Committee reviewed and approved.

We worked with the tribe to work on habitat restoration that ul-
timately, with our great State of Idaho, two-thirds belonging to the
Federal Government, is assisting the United States in its Endan-
gered Species Act obligations under several biological opinions, due
to the operation and the impact of the ESA on our home State.

Mr. Chairman, we ultimately resolved, as Maria O’Brien so elo-
quently described, what was the cloud over our system of State
water law as a result of our settlement. We had over 150,000 ini-
tial claims in the Snake River Basin adjudication, and ultimately
through our settlement, we were able to remove the cloud of uncer-
tainty over our system of water law. Maria referred to the Winters
claims that cloud State law systems as potential poor displacement.
I think there are some that would use the term potential violence
to the system of prior appropriations that the States understand.

So for us, Mr. Chairman, there was no other alternative than to
negotiate, than to bring in the Federal Government and to work
with the tribe to try to resolve these uncertainties. Indeed, one of
the great beauties of the McCarran Amendment is the opportunity
to grab the federal agencies by the lapels and bring them to the
negotiating table, because you can. Because the McCarran Amend-
ment says the Federal Government must come to a State law proc-
ess.

To the extent of negotiation versus litigation, why not take that
opportunity in one of the few moments of a waiver of sovereign im-
munity that Congress has afforded us in that process?

So Mr. Chairman, we decided, at the risk of desecrating the al-
most sacred words of Chief Joseph, that we wanted to fight no
more forever. We decided we wanted to bring our people before you
and take a look at the settlement and determine whether Congress
would bring it forward. I think by any measure, Mr. Chairman, it
has withstood the test of time.

Senator Udall, you asked about relationships. Back home in
Idaho, the tribe brought forward a list of streams that they wanted
protected in our State. The tribe is fiercely proud of their land
stewardship and their relationship and their culture with listed
species, salmon, the gray wolf. We brought them in and integrated
them into our State process with our State water board. As a result
of our being at the table with the tribe, they were a full participant
in a State law system of dedicating in-stream flows through the
Idaho State water board. I can assure you, Senator, that that
would not have been possible had we litigated and had we at-
tempted to defeat what the tribe’s claims were in our general
stream adjudication, the Snake River Basin Adjudication.

Mr. Chairman, this settlement back home is so powerful that
when I look at your list of winners and losers, I can’t even imagine
what it would have been like if we had defeated the Nez Perce
Tribe in court. I can’t even imagine what it would have been like,
all of the benefits and all of the opportunities and all of the rela-
tionships that we have had as a result of that settlement. I can as-
sure you, it would have been ten times worse to listen to some of
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the voices who said, let’s litigate. Let’s just bring this through the
courts and let’s protect what we can from the claims, the honorable
claims of the tribe.

With that, Mr. Chairman, I am, and thank goodness I didn’t
have to have OMB clear my testimony for you today.

[Laughter.]

Mr. BOGERT. Another great honor of being a recovering trustee.
Those are, if you will, my comments. I submit my testimony to the
Committee, Mr. Chairman, and I look forward to your questions.

[The prepared statement of Mr. Bogert follows:]

PREPARED STATEMENT OF MICHAEL BOGERT, SENIOR COUNSEL, CROWELL & MORING

Chairman Akaka, Vice Chairman Barrasso and distinguished members of the
Committee, thank you for the opportunity to appear before you today and discuss
promoting the negotiation and implementation of water rights settlements in Indian
Country.

I. Introduction

The perspective I bring to the Committee today is framed by three separate modes
of practical experience with Indian water settlements.

First, through the steady discipline and progress of the Snake River Basin Adju-
dication in my home state of Idaho, we worked with the Nez Perce Tribe, our water
user and agriculture community as well as both the Clinton and Bush Administra-
tions to achieve success in our Indian water rights settlement Agreement. The
Snake River Water Rights Act of 2004, Pub. L. No. 108-44 7, 118 Stat. 2809, 3431
( div. J., title X of Consolidated Appropriations Act 0f2005), is perhaps the most in-
novative Indian water rights settlement ever enacted by Congress.

Second, when Governor Kempthorne was asked to serve as Secretary of the Inte-
rior, I was invited to join his team and participate in the Bush Administration’s
management of over eighteen separate Indian water rights settlements.

Third, as a private citizen now observing the continued evolution of these impor-
tant water matters, the nature and the magnitude of both the problems and the pro-
posed solutions to these settlements are at times astonishing. But they are not in-
surmountable and there are some things we can discuss to improve the process.

II. Discussion

A. The Problem Set

The path through Indian water rights settlements leads to transformation.

In Idaho, we went from litigation to celebration of our Agreement with the Nez
Perce Tribe on the banks of the Boise River. It was inspiring.

In New Mexico, we heard first-hand about the longest-active Federal litigation,
the Aamodt case (originally filed in 1966!). At one point, we were advised, the case
couldn’t even progress through litigation because, through the sheer passage of
time, the court could not determine what the appropriate law was in order to rule
on a summary judgment motion. This was confounding.

In Navajo Country, we spoke with “the water haulers,” good people who make sev-
eral round trips a week to put quarters into a machine that dispenses potable water
into large receptacles on their trucks for their domestic needs. The images were
overpowering.

There are many issues that occupy the daily calendars of Members of Congress.
The boots-on-the-ground moments described above support a reasonable proposition
that perhaps there is nothing more important in the Federal Government than re-
solving the issue of water rights in Indian Country.

This proposition became personally elucidating when, during a 2007 tribal leaders
conference, a Pueblo Governor, upon hearing about how the Aamodt, Taos and Nav-
ajo pipeline settlement discussions were enthusiastically proceeding, took to the
floor and asked our Federal team when was it going to be his Pueblo’s turn to begin
work on their water settlement, and by the way, would there be any water left?
There was not a really good answer to his question then and there still might not
be a good answer to this day.

The problem set before the Committee is simple: whatever water there is, and
wherever it is (either above or below ground), there is not enough of it and what
water remains is subject to intense competition. Then, whatever water is available
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on the margins needs to be delivered to Indian Country through a fiscally-sound
means.

I believe these issues are too complex to be resolved by any other process than
negotiation. It is essential that the process itself and resulting Indian water rights
settlements be supported on Capitol Hill. There is no other sensible alternative.

B. What is at Stake in these Settlements

So, what is there to negotiate, and why negotiate in the first place?

As this Committee is well aware, the doctrine established by the U.S. Supreme
Court in Winters v. United States, 207 U.S. 564 (1907), holds that when a reserva-
tion is set aside for an Indian tribe, an implied right to water in an amount suffi-
cient to fulfill the purposes of the reservation is also created. Unsettled Winters
claims consign uncertainty over state-law systems of water management. The inter-
section of these interests and the potential violence to state management of water
has been eloquently articulated by this Committee:

Generally speaking, in states that have adopted systems based on prior appro-
priation, the ownership and priority of water rights in a particular stream origi-
nate with the act of diverting water for beneficial use. Tribal reserved water
rights (including the water rights of those who hold allotted trust lands located
within Indian reservations) and their dates of priority, on the other hand, arise
from the creation of the reservation, and are not dependent on diversion for
beneficial use. Because in many areas the establishment of Indian reservations
preceded the initiation of most non-Indian water uses, Indian reserved water
rights often have priority over the rights of other water users whose rights are
based in state Jaw. Accordingly, if Indian tribes were to exercise long-dormant
but senior Winters rights at times when there are insufficient flows available
to satisfy the needs of all users, Indian and non-Indian alike, existing non-In-
dian water users with rights based on the state-law systems of prior appropria-
tion would often face the subordination of their rights to divert and use water.

S. Rpt. No. 108-389, at 2 (2004). In Indian Country, so much is at stake with in-
frastructure, actual water, and future funding hanging on a decision to resolve—for-
ever—a tribe’s Winters rights. These are the biggest decisions tribal leadership will
ever make and they certainly should not be taken lightly. There is a mirror image
of similar difficult decisions for the non-Federal participants to the same settlement,
and often additional pressures of other Federal law such as the Endangered Species
Act and the Clean Water Act enter into the calculus.

What are the benefits of a negotiated outcome? During the summer of 2004,
thenGovernor Dirk Kempthorne provided his views on the Snake River Water
Rights Act to this very Committee. For us, the return on our investment in the Nez
Perce Agreement was incalculable:

This agreement protects Idaho’s sovereignty by maintaining our system of water
law and our existing water rights, which is a process familiar to this committee
in traditional water rights settlements.

It provides certainty for the Nez Perce Tribe by resolving their water rights, as
well as certainty for our Idaho water user community and important stake-
holders our natural resource economy because of the protections contained in
the agreement for the next 30 years.

It provides opportunity by setting forth a new way of going about protecting en-
dangered species while preserving access to State and private timber lands for
our resource-based industries and the rural communities that depend on Idaho’s
forests.

NezPerce-Snake River Water Rights Act: Hearing on S. 2605 Before the S. Comm.
on Indian Affairs, 108th Cong. 47 (2004) (statement of Dirk Kempthorne, Governor
of Idaho).

When Governor Kempthorne became Secretary Kempthorne, we were truly edu-
cated about the legal obligations of a Federal Trustee. In that role we were called
to Capitol Hill to account for our management of the pending multiple water settle-
ments, and, as we did with the Snake River Act, we touted the significant benefits
of the negotiation model:

Through [an Indian water] settlement, parties can agree to use water more effi-
ciently or in ways that obtain environmental benefits, or to share shortages dur-
ing times of drought. In exchange for settlement benefits, tribes can agree to
subordinate use of their water rights so that existing water uses can continue
without impairment. Parties to negotiations can agree to terms for mutually
beneficial water marketing that could not otherwise occur because of uncertain-
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ties in Federal and State law. Settlement negotiations foster a holistic, problem-
solving approach that contrasts with the zero-sum logic of the courtroom, re-
placing abstract application of legal rules that may have unintended con-
sequences for communities with a unique opportunity for creative, place-based
solutions reflecting local knowledge and values.

Statement of Michael Bogert, Chairman of the Working Group on Indian Water
Settlements, before the House Subcommittee on Natural Resources (April 16, 2008).
These observations hold true to this moment.

With this understanding of the benefits should a negotiation effort succeed, what
about the negotiating opportunity itself?

If for no other reason, this setting should be exploited because it is one of the pre-
cious few opportunities where Congress has afforded non-Federal parties a perfectly
lawful place at the negotiating table with Federally-recognized tribes and the
United States Government. In addition to a few provisions of the Indian Gaming
Regulatory Act where Congress ceded authority to Governors to negotiate Class II1
gaming compacts directly with gaming tribes, see, e.g., 25 U.S.C. §2710(d)(3)(a),
likewise, the McCarran Amendment diverts the United States and tribes into a
State-law process through a rare, express waiver of sovereign immunity. See 43
U.S.C. §666.

There are voices in Indian Country, legitimately perhaps, distrusting of state-law
infrastructure as a means to ultimately determine their fate as sovereigns. How-
ever, history shows that more often than not, McCarran Amendment proceedings
are a unique and valuable relationship-building tool even if, in some instances, the
journey begins with a shotgun wedding. Governor Kempthorne often said during our
settlement negotiations with the Nez Perce that while the Tribe was, of course, a
sovereign tribal government, he also considered them fellow Idahoans.

C. Can this Process Be Better?

The traditional model for the success of Indian water rights settlements consists
of several stages.

First, if the settlement discussions germinate in a state with a disciplined general
strfam adjudication, perhaps a fortunate confluence of timing and ripeness mate-
rializes.

Then, if a settlement successfully makes its way through the state law process
and becomes embodied in Federal legislation, hopefully there are senior members
of the Congressional Delegation to deftly maneuver the legislation through the proc-
ess. No small amounts of divine inspiration and perspiration are invested to make
Indian water settlements succeed. Hopefully there is always room around the mar-
gins for improvement, and the following are a few observations and suggestions on
how the process might be made better.

1. Earlier Funding

Much has been debated—as it should—about the cost to the Federal Government
of funding Indian water rights settlements. For now, the Criteria and Procedures
for the Settlement of Indian Water Rights Claims, 55 Fed. Reg. 9223 (March 12,
1990), a policy that was very much a focus of discontent in Indian Country when
we were at the Department of the Interior, has withstood the test of time. The Cri-
teria and Procedures guide Executive Branch decisions on water settlements and af-
firm that the taxpayers are entitled to a sound financial resource allocation and a
reasonable return on its investment for peace with Indian water rights.

So, while legitimate debate over the cost-justification for these settlements con-
tinues, at least one answer to the New Mexico Pueblo Governor mentioned earlier
might be with early funding supporting the development of outstanding water rights
claims in Indian Country.

There was always a long line outside the door of the Secretary’s Indian Water
Rights Office for seed funding for lawyers, hydrologists and other experts to assist
tribes in developing their claims. Even before formal negotiations commence, a
tribe’s Winters claims can only be ascertained, evaluated and prioritized with this
essential seed funding. This early financial support is an essential ingredient and
the foundation for the future success of Indian water settlements, and it should be
actively supported on Capitol Hill.

2. Trustee Agency Coordination

Our Federal Government can always be better coordinated. Also, it is not nec-
essarily intuitive that the agencies housed at the Department of the Interior share
trustee responsibility with other Cabinet-level departments, including the Environ-
mental Protection Agency. I served as the Regional Administrator in EPA Region
10 in 2005 and 2006, and the tribal outreach programs there are a model. As the
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EPA Region with the largest accumulation of Federally-recognized tribes (271), Re-
gion 10 is rightfully proud of its work in Indian Country.

I believe more can be done on a cross-Federal agency basis to maximize the re-
sources dedicated to assist developing Indian water rights settlements, through, for
example, cooperative programs, interagency staffing agreements, or similar tools.
Trustee responsibility in the area of water settlements should not solely be the bur-
den of the Department of the Interior, especially with water quality being men-
tioned more often in the same breath as water quantity.

3. Is the System Built for Partial Settlements?

As was recognized by this Committee in its 2004 report on the Snake River Water
Rights Act, the process of resolving Indian water settlements can be arduous. “[TThe
general stream adjudication process has proven itself to be an unwieldy, expensive
and, above all, slow method for resolving the competing water rights claims in a
stream or watershed.” S. Rpt. 108-389 at 2. Is there an alternative to the years
needed to resolve broader Winters claims, by all parties, in Indian Country?

In some cases, non-Federal parties and Tribes may be in an advantageous position
to begin negotiating their separate peace with each other in various local water-
sheds. As noted earlier, unlike Idaho with its Snake River Basin Adjudication (and
now the North Idaho Adjudication), other states are less fortunate in their ability
to simply call upon its state water law construct to accommodate negotiations be-
tween Tribes and other parties to settle outstanding water rights claims.

Certainty is a vital component of an Indian water rights settlement. However,
with certainty comes the painstaking process of identifying any and all possible
claims to be resolved in exchange for waivers and the blessing of Congress that
there was finally “Peace in the Valley.”

We should begin a conversation about whether it is possible to make incremental
progress on settlements where the parties can resolve key elements of what eventu-
ally becomes a much broader discussion of the full satisfaction of a Tribe’s Winters
claims.

For example, if water settlement discussions can be focused on certain divisible
components and resolved prior to the much tougher and more robust negotiations
over broader Federal reserved water rights, then they should proceed with all speed.
It does not make sense to wait—perhaps years—for a larger settlement construct
to emerge if parties can resolve their differences and provide much needed resources
to Indian Country as a result of a partial settlement with a tribe. These “mini-set-
tlements” should be supported as a matter of policy by the Executive Branch and
welcomed by Congress if an agreement is appropriately scaled and satisfies the in-
terest of the tribe and the other settling parties.

III. Conclusion
In closing, I want to dispel a few myths about Indian water settlements.

A. Myth Number 1: Collaboration is Easy

It is awfully easy to talk about bringing collaborative processes to Indian water
settlements, but the warm and fu

y feelings that surround the term “collaboration” is really a false impression. Col-
laboration is tougher than it looks and is not for the faint of heart.

Collaboration is tough because it requires sitting at a negotiating table with dis-
likable people and listening to positions that are antithetical to yours. It is tough
because often, one has to retreat and seriously contemplate one’s genetic makeup
and dearly-held values of the people one represents.

Collaboration sometimes requires battling with people that you once believed were
your friends (in Idaho, we had to overcome opposition to the Nez Perce Agreement
by the state Farm Bureau).! And, collaborative processes are extremely uncertain
as to where the ebb and flow of the discussions will lead and when the negotiations
will end. In short, collaboration is not for the meek; if is not difficult, it is not being
undertaken correctly.

Contrast collaboration to litigation. Dedicating the outcome of a water controversy
to the courts is the best resolution if there is simply nothing left to lose. Certainly,
there is a time and a place to litigate, but courts cannot address the relationships
that may be irreparably injured in the wake of an adverse decision. And, with all
due respect to the judicial branch of government, courts are least-equipped to rear-
range local and regional economies.

1For more on the Nez Perce Agreement, see Laurence Michael Bogert, The Future Is No Place
To Place Your Better Days: Sovereignty, Certainty, Opportunity, and Governor Kempthorne’s
Shaping of the Nez Perce Agreement 42 IDAHO L. REV. 673 (2006).
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Finally, courts are incapable of awarding the types of settlement benefits that
were described earlier in Governor Kempthorne’s statement on the Snake River Act.
No long-term ESA protection, no delegated timber programs, and no state partner-
ships with the Tribe. These types of benefits and investment in the future are for-
gone with litigation.

B. Myth Number 2: There Are No Heroes in This Process

It is sometimes great sport to bash Federal bureaucracy in an oversight environ-
ment, and perhaps there might be an inclination to do the same with respect to
water settlements in Indian Country.

My experience is different. Having been a part of this work in Idaho and at the
Department of the Interior, the Committee should be advised that there is a dedi-
cated group of career Federal public servants that truly understand what is at stake
in these settlements. The day-to-day work that ultimately leads to success in resolv-
ing Indian water rights claims is incremental, unseen and unsung. But because it
is not conspicuous does not mean that good work is not being accomplished.

Because of the decentralization of the Department of the Interior’s settlement as-
sessment and negotiation teams, there are many quiet heroes who make the work
of advancing stakeholder development—in Indian Country and elsewhere—as some
of the most fulfilling work they do as Trustee agency representatives.

A final concluding thought. The Academy Award winning documentary “Man on
Wire” is the epic drama of Philippe Petit, a French high wire artist who walked be-
tween the World Trade Center Twin Towers in 1974.

The many months of planning this maneuver began with Petit remarking to his
compatriots that: “It’s impossible that’s sure . . . let’s start working.” The only
thing that kept Petit from his demise was the cable strung between the towers, and
yet he dramatically defeated the “impossible.”

Some may speak of water rights, water supply, water quality and allocation of
water in Indian Country in the near fatal terms that Petit approached his walk be-
tween the Twin Towers.

I disagree. There is a choice, but it requires enduring the messy collaborative
process and attempting to develop the relationships necessary to give the process
a chance. These are opportunities to test the boundaries of the human spirit and
they must be chosen.

The challenges with water settlements in Indian Country may seem impossible,
but failure will be a fait accompli if the hard work is not even attempted.

The CHAIRMAN. Thank you very much, Mr. Bogert.

Let me begin by asking Professor Royster, over the past 35 years,
more than two dozen Indian water rights claims have been re-
solved through settlement. To your knowledge, how many claims
have been resolved through litigation during that time? And what
is t}})e end product of a settlement negotiation versus that of litiga-
tion?

Ms. ROYSTER. Mr. Chairman, I was trying to add up in my head
as you talked. I think I can perhaps safely say fewer than 27. But
off the top of my head, I am thinking about five or six, but I am
sure there are more.

But with respect to the end result, I think the end result that
you get is the difference between a determination that water rights
exist, that is one level from litigation, versus the possibility, at
least, of all three levels from settlement that you get not only a de-
termination, but you get authorization for funding, you get imple-
mentation through the implementation process, and you get the ad-
ditional ability to address issues that would not ordinarily be able
to be addressed in the course of litigation, but that benefit not just
the tribes but the States and surrounding communities as well.

The CHAIRMAN. Thank you.

Counsel, we held a hearing on emergency preparedness that dis-
cussed the need for greater coordination and utilization of federal
resources. You mentioned these same needs with regard to water
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settlements. Can greater coordination and utilization of federal re-
sources make the settlement process more efficient?

Mr. BOGERT. Mr. Chairman, in my testimony I describe that hav-
ing served at the Environmental Protection Agency, the great en-
thusiasm, particularly Region X in Seattle, for the 170-plus feder-
ally-recognized tribes that they have responsibility for, the answer,
unequivocally, is yes. I believe that good government can always be
better government. And to the degree that the fierce dedication of,
for example, the Environmental Protection Agency to clean water
in Indian Country, I think has the same synergy and energy that
we still have with the good career people at the Department of In-
terior that work on settlements.

And Mr. Chairman, I touched on this very briefly in my testi-
mony. One of the emerging issues that you are seeing in these set-
tlements is the notion that there is a potential cause of action in
Indian Country for the failure of the United States to maintain
clean water for the duration, potentially, of their trust obligations
from the creation of the reservation.

My experience with the good people that are enthusiastic about
discharging their trust obligations in the Federal Government, Mr.
Chairman, is they should be coordinated. Their interests are per-
fectly aligned to the needs in Indian Country, both with respect to
supply as well as clean water. I have witnessed it, having worked
at the Environmental Protection Agency and seeing the similar en-
thusiasm that they have to bring good work to Indian Country.

The CHAIRMAN. Professor, in your opinion, can enabling tribes to
market their water lead to economic development and job opportu-
nities for tribal and surrounding communities?

Ms. ROYSTER. Mr. Chairman, I think absolutely yes. The mar-
keting of water really allows the tribes to participate in something
which is widespread now across the west and in which most water
holders can participate, and really to recover the economic value of
their water resources in cases where the tribe either is not yet in
a position to put that water to use, or wishes not to put it to use.
It benefits the tribe enormously in terms of economic development,
and most of the settlements that allow this provide that the water
will be sold to local municipalities.

I am thinking in particular of some of the Arizona settlements
where the water is provided, marketed to municipalities at a rate
which may be a little below fair market value, but the tribe gets
an economic value, the municipality gets a deal and a guaranteed
additional water supply.

The CHAIRMAN. Counsel, from your experience, can you please
discuss the Federal Government’s role during the implementation
of PHASE? What were some of the key challenges during your ten-
ure at the Department of Interior?

Mr. BOGERT. Mr. Chairman, I guess I have two perspectives on
this. One, having come from a state with our own settlement, and
then having the opportunity to be a part of managing the settle-
ments at the Department of Interior, first, it is very easy when we
are back home in Idaho to fall prey to the notion that our settle-
ment is the most important settlement in the world, and it should
be the only one that folks in Washington, D.C. should be paying
attention to. That is what I thought, that is what I used to think.
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Then having come to Washington and understanding pressures
on individual hallway budgets, Bureau of Reclamation, Bureau of
Land Management. I gained a better appreciation for the issues of
implementation.

Mr. Chairman, often, and again, having served with good career
people at the Department of the Interior and understanding their
fierce dedication to advancing these settlements, which is still as
enthusiastic today as it was when we were there, often these issues
come down to just simply how many bodies you can get on the
playing field from the reaches of these federal agencies. For exam-
ple, we have been talking about assessment teams and negotiating
teams.

Mr. Chairman, these people have other duties within their agen-
cies. Their role on these teams are merely a part of what their full-
time portfolio is. One of the great quandaries of these settlements,
Mr. Chairman, is the sheer serendipity of them, when they are
ready, how they make their way through the system and ultimately
how much pressure there is, both on the Department to act and on
Congress, to give it the blessing.

I think so much of this is dogged determination on implementa-
tion and in our own case in Idaho, we are eight years down the
road on our settlement on a Section 6 agreement under the ESA
where the State of Idaho would have a delegated program under
the Endangered Species Act. It is still in a relative middle phase,
Mr. Chairman, it is a problem.

But to the degree that critical needs have to be linked, probably,
with those deliverables, I think it is a matter of prioritization and
a renewal of commitment to getting the work done.

The CHAIRMAN. With your experiences here, working for the De-
partment and also addressing these problems over the years, I just
want to ask both of you whether you have any further ideas as to
how we can deal with the challenges of this.

Mr. BOGERT. One thing in particular, and having been out of gov-
ernment for a while, I was very spoiled in Idaho with our very dis-
ciplined general stream adjudication. Yes, it took us a bit to get
through the process of resolving the Nez Perce claims, and now
there is a North Idaho adjudication. But what I found, Mr. Chair-
man, is that often other States have a less convenient means of
bringing people together through the discipline of a general stream
adjudication.

One of the ideas that I think might be worth further discussion
is the notion that if you have parties that have developed a rela-
tionship with the tribe, non-federal parties, other State entities
that are cultivating the framework of a potential settlement with
a tribe, but it is potentially self-sustainable, outside of the larger
Winters claims, or the larger water rights that attach to ultimately
providing the needs of the reservation, we should be able to par-
tially settle those, Mr. Chairman.

To the extent that, for example, Senator Kyl ran a bill in 2008
that provided a loan to the White Mountain Apache Tribe that
began to develop in the feasibility studies for their water treatment
facility. I think that finality and certainty goes into a much larger
conversation about broader settlements and certainty, I think, Mr.
Chairman, if we think about this, we should be able to pick off por-
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tions of a settlement that ultimately can be resolved while the par-
ties continue to work on the larger claims.

Whether this fits with the notion of certainty and finality or
what the Criteria and Procedures say about this, I think it is a con-
versation worth exploring, Mr. Chairman. Because I believe the
parties that are willing to cultivate the relationship and put terms
of making a separate peace with respect to their relationship, they
shouldn’t have to wait for the machinery of a general stream adju-
dication to make its way through a process.

The CHAIRMAN. Thank you.

Professor, do you have any comments further?

Ms. ROYSTER. Mr. Chairman, just one or two quick comments,
which is, I think that this idea of a partial settlement is intriguing,
and a really interesting thing that perhaps the parties and Con-
gress could pursue.

The only thing that I would add is something that was raised
earlier. My memory fails me, sir, as to whether it was your point,
but simply that we are in a time of federal retrenchment on budg-
ets. And it would be a shame if the momentum on settlements were
to be lost, that these are crucial, crucial for tribes, crucial for the
surrounding communities, crucial for the certainty of western
water rights. And that the tribes, the great majority of tribes who
do not yet have their water rights quantified, should have the abil-
ity to have their settlements enacted and funded as well.

Thank you.

The CHAIRMAN. Well thank you very much for your responses.
We look forward to continuing to work with you on these issues.
We know how complex the problem is. It is not only, what do we
do with the water, but in some places, where do we get the water
or how can we get the water. And delivery becomes another thing
to think about. So it is very complex.

But we need to deal with these so that we can have more cer-
tainty among the tribes as to what they can do with their water,
water problems. And because the Country is so different through-
out the continent, there are different sites in the Country where
they may have similar problems but separated. We need to put all
of these together and see what we can do to help the population
of indigenous people.

Thank you so much for your part. We really appreciate it. Again,
I want to express my mahalo, my thank you, to you and all the
other witnesses. And today we heard about the benefits of settle-
ment negotiations and the challenges in funding and implementing
Indian water rights settlements. Our distinguished witnesses
raised many ideas and potential solutions to more effectively nego-
tiating and implementing tribal water rights settlements. I look
forward to continuing these conversations with the Administration,
with tribal leaders, tribal organizations, other interested parties
and stakeholders here.

Finally, I would like to express the importance of hearing from
all interested stakeholders on these matters. So therefore, the hear-
ing record will remain open for written testimony for two weeks
from today. So thank you again, mahalo for participating with us,
and mahalo for your interest. And of course, you know that we
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have roundtable discussions as well as other discussions where we
want to hear from the tribes and people about these issues.
So we look forward to that and try to do the best we can to-
gether. So thank you very much, this hearing is adjourned.
[Whereupon, at 4:39 p.m., the Committee was adjourned.]



APPENDIX

PREPARED STATEMENT OF THE LA JOLLA, RINCON, SAN PASQUAL, PAUMA, AND PALA
BANDS OF MISSION INDIANS, AND THE SAN Luls REY RIVER INDIAN WATER
AUTHORITY

Chairman Akaka, Vice Chairman Barrasso, and Members of the U.S. Senate Com-
mittee on Indian Affairs, this written testimony is submitted to the Committee on
behalf of the La Jolla, Rincon, San Pasqual, Pauma, and Pala Bands of Mission In-
dians, and the San Luis Rey River Indian Water Authority.

The subject of the Committee’s March 15th hearing is embodied in the provisions
of the San Luis Rey Indian Water Rights Settlement Act of 1988, in which the Con-
gress authorized the parties to litigation involving the use of the waters of the San
Luis River Basin to engage in negotiations that would lead to the settlement of
water rights claims in that litigation as well as address issues in proceedings before
the Federal Energy Regulatory Commission. While our Bands long ago elected to
pursue a negotiated settlement of our water rights claims, we believe that our expe-
rience in the negotiation and implementation of the San Luis Rey Indian Water
Rights Settlement Act may be instructive to other tribal governments and the Com-
mittee.

Background

In the latter part of the nineteenth century and the early part of the twentieth
century, the United States established reservations for the La Jolla, Rincon, San
Pasqual, Pauma and Pala Bands of Mission Indians along and in the vicinity of the
San Luis Rey River in northern San Diego County pursuant to Executive Orders
and the Mission Indian Relief Act of 1891, and the United States reserved sufficient
water to fulfill the purpose of each reservation under the Winters Doctrine.

However, beginning in 1894, the United States also allocated the same waters of
the San Luis Rey River to the predecessors of the City of Escondido and the Vista
Irrigation District through a series of Federally-issued and Federally-approved
agreements, rights-of-way and licenses, for the construction of facilities to store and
divert the waters of the San Luis Rey River originating above the five Bands’ res-
ervations. Using those facilities, the City and the District (collectively referenced as
“the Local Entities”) historically diverted 90 percent of the flow of the San Luis Rey
River away from the five reservations to the communities served by Escondido and
Vista. The water is conveyed to Escondido and Vista through a canal that traverses
three of the reservations—La Jolla, Rincon, and San Pasqual—as well as Bureau
of Land Management lands.

In the late 1960’s and early 1970’s, the five Bands and the United States initiated
proceedings before the U.S. District Court for the Southern District of California
and what is now the Federal Energy Regulatory Commission (FERC) seeking mone-
tary, injunctive and other relief against Escondido and Vista. Following fifteen years
of litigation, the Supreme Court issued a decision in 1984, accepting some argu-
ments for each side, rejecting others, and remanding the case to the Federal Energy
Regulatory Commission.! Rather than pursuing further litigation, the United
States, the Bands and the Local Entities entered into settlement negotiations which
culminated in the enactment of the San Luis Rey Indian Water Rights Settlement
Act in 1988.

The Act provides that the settlement of water rights disputes shall take effect
when the parties (the United States, the Local Entities and the Bands) have entered
into a settlement agreement providing for the complete resolution of all claims, con-
troversies, and issues involved in all of the pending proceedings among the parties
in the U.S. District Court for the Southern District of California and the Federal
Energy Regulatory Commission, and stipulated judgments or other appropriate final
dispositions have been entered in those proceedings.

1 Escondido Mutual Water Co., v. La Jolla Band of Mission Indians, 466 U.S. 765 (1984).
(53)
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The Act also authorizes the establishment of the San Luis Rey Tribal Develop-
ment Fund in the Treasury of the United States, and addresses the duties of the
United States in providing a supplemental water supply for the benefit of the Bands
and the Local Entities, subject to the provisions of the settlement agreement. Spe-
cifically, the Act authorizes and directs the Secretary of the Interior to arrange for
the development of not more than a total of 16,000 acre feet per year of supple-
mental water to be shared by the Bands and the Local Entities.

The basic idea of the settlement is that the Local Entities would be made whole,
and that the Bands would have rights to sufficient water from both the San Luis
Rey River and the supplemental water to meet their present and future needs, in
order to assure that the Bands would have the full original measure of their Feder-
ally-reserved rights to water before 90 percent of their water had been diverted
away from their reservations, and the same water had been allocated to the Local
Entities.

We provide this summary of the Act to the Committee as a context for under-
standing what the parties to the Settlement Act have been trying to achieve in the
process of negotiations designed to reach a settlement agreement.

Challenges

Unfortunately, our experience with the merits of negotiation versus litigation has
not been consistent with the benefits that are customarily ascribed to the negotiated
settlement of tribal water rights claims. For instance, as stated above, while 15
years of litigation culminated in a ruling by the U.S. Supreme Court, and 4 years
of negotiations led to the enactment of our 1988 Settlement Act, we have now been
in the implementation and further negotiation phase for 24 years, and we still have
no settlement agreement that would bring about the complete resolution of the
claims that cannot be dismissed until a settlement agreement is signed.

Thus, for us, the negotiation process has not been less time-consuming than litiga-
tion, or less expensive than litigation, and the process certainly has not achieved
certainty and access to water rights.

We would like to be able to say that the negotiations process encourages collabo-
ration amongst the parties, but collaboration between the United States and the
Bands was more evident in the litigation phase than it has been in the negotiation
process. And while we would also like to attribute more flexibility to a negotiation
process in which the parties can craft mutually beneficial solutions, the United
States has adopted a legal position based on the government’s construction of the
Act which it believes constrains the government’s flexibility and “ties its hands”
when it comes to preserving the Bands’ pre-existing Federally-reserved rights to
water on our reservations and within the San Luis Rey River basin.

One of the first challenges we encountered in our dealings with the United States
is that our Settlement Act was enacted into law 24 years ago, and it thus appar-
ently doesn’t conform to what the government now requires of contemporary Indian
water rights settlements. For instance, our Settlement Act was a settlement of
claims in litigation amongst the parties—it wasn’t a general adjudication of the
rights of the other thousands of San Luis Rey River water users—and the scope of
the Act is limited to those parties—the United States, the five Bands, and the two
Local Entities.

Our Settlement Act was intended to remedy the fact that the government was re-
sponsible for diverting water away from our reservations, and the purpose of the
Act was to make the parties injured by the government’s actions whole—by import-
ing water into the San Luis Rey basin for the Bands and the Local Entities to sup-
plement the supply of water to which both the Bands and the Local Entities have
prior existing legal rights.

And as explained more extensively in his 1986 letter to the Chairman of the Sen-
ate Select Committee on Indian Affairs,2 Assistant Attorney General John R. Bolton
advised the Committee that the United States supported enactment of the San Luis
Rey Indian Water Rights Settlement Act because it “would bring to an end all costly
litigation—both existing and prospective—involving the past and future use of wa-
ters of the San Luis Rey River between the Bands, Mutual, and Vista” (the Local
Entitiels)dand that “pending and potential claims against the United States would

e settled”.

Nonetheless, twenty years later, when the United States asks us “what is in this
settlement for us?”—we think that the Congress answered that question in 1988
with the enactment of our Settlement Act, and that Assistant Attorney General

2 August 11, 1986 letter from Assistant Attorney General, John R. Bolton, U.S. Department
of Justice, to the Honorable Mark Andrews, Chairman, U.S. Senate Select Committee on Indian
Affairs.
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Bolton was clear that bringing about the end of existing and prospective costly liti-
gation was one of the principal benefits that the Congress conferred upon the gov-
ernment in the Settlement Act.

Today however, the government construes the 1988 Settlement Act to mean that
the Act was intended to extinguish the Bands’ Federally-reserved rights to the wa-
ters running through our reservations and to the surface and ground waters in the
San Luis Rey watershed, as the price we must pay for the provision of supplemental
water that the Act directs the Secretary to deliver to the San Luis Rey basin.

Naturally, because we and representatives of the Local Entities were working
closely with members of Congress in the years leading up to the enactment of our
Settlement Act, and we know exactly what the underlying circumstances were that
the Congress sought to address in the Act, we have had to contest the government’s
construction of the history of our Settlement Act.

We know, for instance, that there is nothing in our Settlement Act that extin-
guishes the Bands’ pre-existing Federally-reserved rights—nor is there any provi-
sion in the Act in which the Congress authorized the Executive branch of the gov-
ernment to interpret the Act as an extinguishment or termination of the Bands’ ex-
isting Federally-reserved rights to water on our reservations or in the San Luis Rey
River basin. Nor is there any language in the Act which relieves the United States
of its trust responsibility to protect the Bands’ existing Federally-reserved rights.

The reality is that by the Federal Government’s action, 90 percent of the water
to which we have a Federally-reserved right, was diverted away from our reserva-
tions. Congress sought to restore to us that water which was lost to us through di-
version. The Congress didn’t say—and there is nothing in the Act to support the
proposition—that the Congress’ true (but well hidden and unstated) objective was
to strip us of, or restrict us from, exercising the rights to what little water we had
left.

The truth is that the Congress authorized the delivery of enough water to restore
to the Bands and the Local Entities—the same amount of water that had been di-
verted away from the Bands’ reservations and allocated to Local Entities in breach
of the government’s responsibility to preserve and protect the Bands’ Federally-re-
served water rights. Everything else was to remain the same.

On March 1, 2012, the government declared that our negotiations have reached
an impasse and that there was no purpose to be served by further discussions or
negotiations. So while the Congress has appropriated the funds authorized in our
Settlement Act, and the supplemental water is now poised to be delivered to the
San Luis Rey River basin to make the parties whole—exactly the result that the
Congress intended to achieve—the government is using its new “legal position” to
frustrate the will of the Congress.

Our only options now seem to be to return to the Congress to seek a clarifying
amendment to our Settlement Act, or to return to litigation in an effort to preserve
and protect our Federally-reserved rights to sufficient water to sustain life and ful-
fill the purposes for which our reservations were established as permanent home-
lands for our people.

Questions

In conclusion, our experience prompts us to offer some questions for other tribes
to consider about tribal water settlements generally—

What are the government’s priorities in reaching a negotiated settlement? What
are the principal interests the government is seeking to satisfy if those interests are
not related to the United States’ execution of its trust responsibilities for Indian
lands and resources?

If there is a conflict between the government’s commitment to other interests and
its trust responsibility for Indian lands and resources, does the government have a
higher duty to protect tribal lands and resources as trustee?

How do tribal governments achieve some equal footing with the government in
the negotiation process?

How much does the potential for liability affect the government’s substantive posi-
tions?

What happens when there is an impasse declared between a tribe and a Federal
team—is there a mechanism for having the issues in controversy heard at a higher
level or by an impartial third party?

What recourse does a tribe have if the government adopts a legal position that
is certainly not expressly stated in the governing statute, and then issues a “take
it or leave it” ultimatum?
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These, we think, are crucial questions for a tribe to ask and have answered before
entering into a negotiation process—because if our experience is any example, the
government’s highest priority appears to be protecting the United States at all costs,
even if that self-protection comes at the expense of those who have been injured by
the government’s actions.

We have a close and strong working relationship with the City of Escondido and
the Vista Irrigation District. We have worked together for years to craft a water
management system that will serve all the water users in the San Luis Rey River
basin—one which will fulfill the intent of the Congress as expressed in our Settle-
ment Act and our settlement agreement—and which will enable us to assure that
our children and our grandchildren and future generations will have the water that
we all need to sustain life.

So when the government asks us,”what’s in it for us?”, we wonder what the gov-
ernment’s interests are, and why they are seemingly so different from ours.

We thank the Committee for affording us the opportunity to share our experience
and our views with the Committee.

PREPARED STATEMENT OF CHARLES J. DORAME, CHAIRMAN, NORTHERN PUEBLOS
TRIBUTARY WATER RIGHTS ASSOCIATION

Introduction

Members of the Committee, my name is Charles J. Dorame. I am a former Gov-
ernor of the Pueblo of Tesuque in New Mexico, and Chairman of the Northern Pueb-
los Tributary Water Rights Association (NPTWRA or Association). The NPTWRA is
made up of the Pueblos of Nambé, Pojoaque, San Ildefonso and Tesuque. The four
Pueblos are parties in the water adjudication captioned State of New Mexico v.
Aamodt, et al., filed in the federal district court in New Mexico in 1966. The Aamodt
case was filed to determine the nature and extent of Pueblo Indian Water Rights.

The Aamodt Litigation Settlement Act (ALSA) became law as part of the Claims
Resolution Act of 2010, Title VI, Public Law 111-291. The ALSA approved the Set-
tlement Agreement and Cost Sharing and System Integration Agreement negotiated
by the government parties and representatives of individual water rights holders in
the Pojoaque River Basin, a tributary of the Rio Grande north of Santa Fe New
Mexico. On behalf of the four Pueblos, we appreciate the support provided by the
United States in helping our Indian Water Rights Settlement reach its present sta-
tus. This statement is submitted to share perspective on the settlement of the lead-
ing case with the only published opinions on Pueblo Indian Water Rights.

Our water settlement will provide water and infrastructure to need the needs of
our future generations.

Promoting Negotiation

2.1. Litigation Background. The State of New Mexico filed the Aamodt water adju-
dication in 1966 in federal court. The United States waived sovereign immunity for
itself and the four Pueblos and had those five parties realigned as plaintiffs-in-inter-
vention. After the federal district court in 1973 made an initial determination of
Pueblo water rights, the United States appealed and the Pueblos intervened. The
Tenth Circuit Court of Appeals ruled in 1976 that the Pueblos were entitled to inde-
pendent representation, and that Pueblo Indian Water Rights were not measured
based on state law. State of New Mexico v. Aamodt, 537 F.2nd 1102 (10th Cir. 1976)
(“Aamodt”). In 1985, the federal district court ruled that Pueblo Indian Water
Rights on Pueblo grant lands arose from our aboriginal sovereignty and concluded
that the aboriginal root for these water rights remained unextinguished, except to
the extent affected by the 1924 Pueblo Lands Act, 43 Stat. 636. Aamodt II, 618
F.Supp. 993 (D.N.M. 1985). In 1987, the Court issued Findings of Fact on the His-
torically Irrigated Acreage (HIA) within each Pueblo’s grant boundary which are
still owned by the Pueblo. In 1994, the New Mexico Court of Appeals ruled that
Pueblo Indian Grant Lands are not entitled to water rights measured according to
the “Winters doctrine”, relying on the Aamodt rulings. State v. Kerr McGee, 120
N.M. 118 (N.M. Ct.App. 1995).

2.2. Starting Negotiations. After a series of trials before a Special Master in the
1990s, where the federal district judge rejected the special master reports on Pueblo
“replacement rights” grounded in section 19 of the 1924 Act, and Winters doctrine
rights for the Nambé Pueblo reservation, the parties in the Aamodt case represented
by active counsel requested court-ordered mediation. That Order halted further liti-
gation on the case. The court appointed a settlement judge. The court-ordered medi-
ation, and the presence of a settlement judge were essential ingredients in moving
the negotiation process forward in the Aamodt case. The United States through the
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Department of Justice, and the State of New Mexico shared the costs for the settle-
ment judge. The settlement moved ahead based on prior court rulings, and the ex-
pectation of additional water for use in the Basin, and a regional water system to
deliver it to Pueblo and other county residents, thereby protecting existing water
uses.

The Settlement Agreement was signed in 2006 by each of the four Pueblos, the
County of Santa, City of Santa, and the State of New Mexico. The United States
said it would not sign the Settlement Agreement unless directed by Congress.

The federal role in promoting negotiated settlement of the Aamodt case was es-
sential. It provided funds for technical studies, and other support which contributed
to the negotiation of the 53 page Settlement Agreement. The Department of Justice
lawyer in the settlement negotiations had responsibility for drafting terms of the
Settlement Agreement as they were negotiated. The federal water rights negotiating
team also contributed significantly. Both staff and funding through the Bureau of
Indian Affairs Southwest Regional Water Office provided technical and other sup-
port. The Bureau of Reclamation authored a Settlement Study published in 2004,
with over 20 appendices containing additional technical reports that contributed to
that Study of options for a Regional Water System.

2.3. Legislation. We worked for years with our New Mexico Congressional Delega-
tion to develop legislation that would approve the negotiated Settlement Agreement.
The draft legislation was revised through the years to address concerns raised from
congressional staff. Then, in 2009, the Administration took a more active role and
negotiated additional changes in the proposed legislation in order to advance its
goals of uniformity in certain key sections across several Indian Water Rights Set-
tlements. Those changes were included in the final version of the Aamodt Litigation
Settlement Act, which, together with three other Indian Water Rights Settlements,
were part of the Claims Resolution Act of 2010, Public Law 111-291.

Thus the Aamodt settlement took 10 years to accomplish formal federal approval
of our Indian Water Rights Settlement. The court-ordered mediation, the court rul-
ings on Indian Water Rights priority and amount, were critical components to the
success of the settlement. Funding and staff support through the Department of
Justice and the Department of Interior for the settlement process, as well as inde-
pendent representation for each of the four Pueblos, were also essential elements
of this settlement. Financial commitments by the State of New Mexico and Santa
Fe County contributed importantly to securing Administration support for passage
of our Settlement by Congress.

3. Implementation of Water Settlement of the Aamodt Litigation Water Settlement.
The Aamodt Litigation Settlement Act approved the Settlement Agreement and Cost
Sharing and System Integration Agreement, provided they are conformed to change
as required by that Act, that Act provided $81.8 million of mandatory appropria-
tions to move the settlement forward. $56.4 million were made available to the Bu-
reau of Reclamation to begin design, engineering, and environmental work for the
Regional Water System which is an essential element of the settlement. This is a
majority of federal funds authorized and required to design and build the Regional
Water System needed to implement our settlement. The remainder of the manda-
tory appropriations were to pay for sources of water supply to be delivered through
the Regional Water System, to provide for future needs of the four Pueblos. Another
component of the Aamodt Pueblos’ Settlement Fund is for improving Pueblo water
infrastructure.

The Pueblos are grateful to have the mandatory appropriations for almost half of
the federal share required to implement the Aamodt Litigation Settlement Act. We
have been working closely with the federal implementation team and the Bureau
of Reclamation to conform the Settlement Agreement and the Cost Sharing and Sys-
tem Integration Agreement to the Aamodt Litigation Settlement Act. That process
is essentially complete. We still need to craft language for a Partial Final Decree
on Pueblo Indian Water Rights, and an Interim Administrative Order so that the
court process for approval of the Settlement Agreement and entering of a Partial
Final Judgment on Pueblo Indian Water Rights resume, and move to completion.
The ALSA requires not only approval of those documents by the court, but also
entry of a final decree of all rights in the case by June 30, 2017. The law allows
that date to be moved by consent of the government parties, if necessary.

3.1. Need for Additional Funds to Complete Settlement; $37.5 million needed
through BIA by 2017; Additional $50 million through Reclamation needed by 20121.
The Aamodt Litigation Settlement Act provides that if the Regional Water System
required by the Act and the Settlement Agreement have not been completed by June
30, 2021, one or more Pueblos may ask the Secretary of Interior to consult and then
make a finding on whether that Regional Water System has been substantially com-
pleted. This Act provides a window of three years between June 30, 2021, and June
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30, 2024, for one or more Pueblos to ask the court to vacate the Final Decree, and
resume litigation, if the Regional Water System is not substantially complete. We
want to avoid that situation, if at all possible.

Therefore, the Pueblos are concerned that the five year federal timeline for envi-
ronmental compliance and federal appropriations of at least $37.5 million need to
be completed by 2017, and the remaining $50 million for the federal share of con-
struction for the Regional Water System need to be appropriated so that construc-
tion can be complete by June 30, 2021.

The four Pueblos continue to work cooperatively with the federal implementation
team and others to help that happen. We look forward to working with our congres-
sional delegation, and appropriate committees and Congress, as well as current and
future administrations to assure that the significant federal support that has
brought our Indian Water Rights Settlement to this point will be joined by appro-
priations in the future sufficient to implement our Settlement Agreement and the
Aamodt Litigation Settlement Act.

3.2. Trust Responsibility. We are concerned that federal staffing and support for
Indian Water Rights Settlements generally, and the Aamodt Litigation Settlement
in particular are adequately funded in the future at a level to maintain the federal
trust responsibility to protect Pueblo Indian water resources. Our contacts with peo-
ple both in the Department of Justice and the Department of Interior, particularly
the Bureau of Indian Affairs, indicate that budget limitations currently in place
have resulted in challenges for staff in those agencies to provide the time and re-
sources to implement not only the Aamodt Litigation Settlement, but others as well.
We are also concerned that several sources of funding within the BIA that have pro-
vided a financial support for settlements in the past are shrinking. We see this as
a trend in the wrong direction.

Successful implementation of the Aamodt Litigation Settlement Act requires fed-
eral financial support for robust tribal involvement. That includes support for Pueb-
lo governmental representatives, as well as technical and legal experts to give the
greatest chance for success for implementing our Indian Water Rights Settlement.
Having a decree that recognizes enough senior first priority rights, combined with
additional water through the Regional Water System means that each of our four
Pueblos will have water to meet our present and future needs. Constructing the in-
frastructure in a way that works for each Pueblo, and our Santa Fe County parties,
so that so that our water rights may be available for use as our Pueblos grow into
the future is an essential part of our settlement.

We urge Congress to make the necessary resources available so that the Aamodt
Litigation Settlement can be fully implemented. That means providing an additional
$37.5 million through the BIA before 2017, and an additional $50 million through
the Bureau of Reclamation for the rest of the federal share to construct the Regional
Water System and make it substantially complete prior to 2021.

On behalf of the Pueblos of Tesuque, San Ildefonso, Pojoaque, and Nambé which
together make up the Northern Pueblos Tributary Water Rights Association, we ap-
preciate the opportunity to submit this statement to the Senate Indian Affairs Com-
mittee regarding negotiation and implementation of water settlements in Indian
country. Our water rights settlement on the Pojoaque River Basin Tributary of the
Rio Grande in New Mexico is vital to the survived, future growth and development
of our Pueblos.

We look forward to working with all branches of the Federal Government, as well
as State and County governments, to accomplish the requirements for our Indian
Water Rights Settlement in the Pojoaque River Basin in New Mexico. We trust Con-
gress will take the necessary steps to provide the federal resources needed to fully
implement our settlement.

PREPARED STATEMENT OF HON. CHARLES W. MURPHY, CHAIRMAN, STANDING ROCK
S10UX TRIBE

Chairman Akaka and members of the Committee on Indian Affairs, my name is
Charles W. Murphy. I serve as Chairman of the Standing Rock Sioux Tribe of North
Dakota and South Dakota. Standing Rock is currently engaged in negotiations with
the two states for a comprehensive water rights agreement. Our Tribe is on the
front lines, working to secure water for our present and future needs.

Accordingly, I appreciate that the Committee is conducting this oversight hearing.
I respectfully request that my statement be included in the Committee record.

The lack of positive involvement by the Secretary of the Interior has impeded the
establishment of a negotiation framework to resolve Standing Rock’s water rights
issues. Meanwhile, the Army Corps of Engineers’ operations under the Missouri



59

Basin Pick-Sloan Program and the recently-released Draft Garrison Dam/Lake
Sakakawea Surplus Water Report (2010) jeopardize our current water uses and our
efforts to secure a negotiated settlement of our reserved water rights.

Standing Rock’s experience has been as follows:

e The process of getting a federal team appointed to assist with water settlement
negotiations is inequitable and arbitrary.

o The Secretary fails to comply with the existing stated policy of supporting nego-
tiations rather than litigation.

o The Criteria and Procedures for the Participation of the Federal Government in
Negotiations for the Settlement of Indian Water Rights Cases should be reviewed
and updated. The Criteria impose conflicting duties upon the Secretary by tying
federal funding for the implementation of settlements to federal liability toward
the affected Tribe. (55 Fed. Reg. 9223).

e The Secretary appears unwilling to address conflicts, between the reserved
water rights of the Standing Rock Sioux Tribe and the Pick-Sloan Missouri
Basin program operations, and the resulting potential liabilities of the United
States. This conflict is evidenced by the Army Corps of Engineers’ Draft Garri-
son Dam [Lake Sakakawea Surplus Water Report (2010), which suggests that
the future water withdrawals from the Missouri River main stem are to be lim-
ited to “surplus water,” to be defined by the Corps.

e Increased funding is needed for technical and litigation support to Tribes that
are engaged in water negotiations, as well as for implementation of existing set-
tlements.

e The Secretary should formally rescind the Moratorium on the Approval of Trib-
al Water Codes (January 15, 1975).

Standing Rock Request for Appointment of Federal Team—Arbitrary and
Inequitable Treatment at DOI

The Standing Rock Sioux Tribe is a signatory of the Fort Laramie Treaty of Sep-
tember 17, 1851 (11 Stat. 749) and the Fort Laramie Treaty of April 29, 1868 (15
Stat. 635). The Standing Rock Reservation was originally part of the Great Sioux
Reservation, established in Article II of the 1868 Treaty. Our Reservation is com-
prised of 2.3 million acres of farm and range lands in the central plains of North
Dakota and South Dakota, along the Missouri River. Agriculture and livestock com-
prise our main economic base.

At present, the Standing Rock Tribal Farm enterprise operates irrigation on ap-
proximately 5,000 acres of Reservation farm land. The Tribe seeks self sufficiency
through expanded agricultural and economic development. Article VI of the 1868
Fort Laramie Treaty commits the United States to assist with the cultivation of our
farm land, and evidences an intent that agriculture is a primary purpose for the
establishment of our Reservation. (15 Stat. 636).

Accordingly, under the Winters Doctrine,! Standing Rock possesses extensive
water rights to the Missouri River, its tributaries on and bordering our Reservation,
and the basin’s groundwater. The Tribe should receive federal support in our efforts
to address our claims and to receive tangible benefits from them.

In April, 2010, I contacted then-Governor John Hoeven of North Dakota and
thenGovemor Mike Rounds of South Dakota and proposed a multi-party negotiation
for the purpose of addressing Standing Rock’s water rights claims. They agreed and
appointed state negotiating teams to work with Standing Rock to negotiate a com-
prehensive water rights agreement. On December 6, 2010, I, South Dakota Governor
Michael Rounds, South Dakota Attorney General Marty Jackley, and North Dakota
Attorney General Wayne Stenjhem, signed a Rule 408 Agreement, to preserve the
confidences of the negotiating parties.

The Tribe and local stakeholders have sought federal participation, from the start
of the negotiation process. I wrote to Interior Secretary Salazar on September 3,
2010, requesting the appointment of a federal negotiating team, to assist the Tribe
with reaching a negotiated settlement. (Exhibit A, attached hereto). South Dakota
Governor Dennis Daugaard wrote to Secretary Salazar on February 7, 2011, re-

1See Winters v. United States, 27 U.S. 564, a case in which the United States Supreme Court
held the Fort Belknap Indian Reservation may reserve water for future use in an amount nec-
essary to fulfill the purpose of the reservation, with a priority dating back to the treaty that
established the reservation. The Winters doctrine established that when the Federal Govern-
ment created Indian reservations, water rights were reserved in sufficient quantity to meet the
purposes for which the reservation was established.
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questing the appointment of a federal team. (Exhibit B). On June 9, 2011, North
Dakota Governor Jack Dalrymple made a corresponding request. (Exhibit C).

On November 7, 2011, the Office of the Secretary responded to my September,
2010 letter. The Counselor to the Deputy Secretary wrote to me,

While North Dakota and South Dakota have submitted letters supporting the
Tribe’s request, the path towards a binding resolution of tribal water claims in
the two states is not precisely clear. In addition, while there is an apparent
abundant supply of water in the Missouri River Basin, the diverse interests of
stakeholders and the numerous jurisdictional issues are quite complex, and the
(Secretary’s) Working Group is not convinced that appointment of a Federal Ne-
gotiating Team is appropriate at this time.

(Exhibit D).

The Standing Rock Sioux Tribe’s “path towards a binding resolution” is no dif-
ferent than that of any other Tribe that enters a negotiated settlement, to be ap-
proved by Congress. Nevertheless, the Counselor implies that litigation is necessary
for the appointment of a federal team. Of course, the Secretary’s Indian Water Pol-
icy states in part, “It is the policy of this administration . . . that disputes regard-
ing Indian water rights should be resolved through negotiated settlements rather
than litigation.” (Working Group in Indian Water Settlements; Criteria and Proce-
dures for the Participation of the Federal Government in Negotiations for the Settle-
ment of Indian Water Rights Cases, 55 Fed. Reg. 9223, March 12, 1990).

The fact that the Tribe and local stakeholders developed a negotiation framework,
without engaging in litigation, is being used by the Secretary’s office to justify inac-
tion. This contravenes the Secretary’s published criteria, and undermines the ability
of Standing Rock and the North and South Dakota negotiation teams to succeed in
reaching a comprehensive settlement.

With respect to Standing Rock’s current negotiations, the Secretary’s Office has
requested that the Tribe produce water rights data that is the subject of our Rule
408 Agreement with the governors and state attorneys general. I have, in turn, re-
quested that the United States execute the agreement; to date, it has refused to do
so. Consequently, the United States remains a non-entity in important water settle-
ment negotiations involving the main stem of the Missouri River.

Standing Rock is the first Tribe in the Great Plains region of the Missouri Basin
to pursue a comprehensive framework for a negotiated water settlement. We are
working with technical and legal teams appointed by the governors of North Dakota
and South Dakota, addressing present and future beneficial water uses on the
Standing Rock Reservation and the potential liabilities of the United States arising
from the infringement of our reserved water rights under the Missouri Basin Pick-
Sloan program. Congressional approval of a negotiated settlement will benefit the
Standing Rock Sioux Tribe, address uncertainty for all water users in the region,
and benefit the United States, by addressing liabilities and resolving conflicts aris-
ing under Pick-Sloan.

In 1986, an independent commission appointed by then-Secretary Donald Hodel,
the Joint Tribal Advisory Committee, issued a report which contained recommenda-
tions for the mitigation of Pick-Sloan’s impacts on our Tribe. (U.S. Department of
the Interior, Final Report of the Joint Tribal Advisory Committee, May 23, 1986).
The repot] identifies “Protection of Reserved Water Rights,” as a major item requir-
ing the Secretary’s consideration. (JTAC Final Report, p. 51). Thus, a Secretarial
Commission released a report 25 years ago, recommending action to protect Stand-
ing Rock’s reserved water rights. Yet the Secretary’s office denied my request for
appointment of a federal team to assist in our efforts, for reasons that remain un-
clear.

There is a Need to Update the Secretary’s Criteria for Federal
Participation in Indian Water Settlements

This highlights major problems with the Secretary’s Criteria for Federal Participa-
tion in Indian Water Settlements. The criteria limit the Secretary’s discretion to
agree to the federal investment of funding to implement a settlement based upon
the United States’ exposure to liability. (55 Fed. Reg. 9223). It imposes conflicting
duties upon the Secretary. The Secretary is tasked to act, “consistent with the Fed-
eral Government’s responsibilities as trustee to Indians,” while at the same time en-
suring that, “Federal contributions to a settlement should not exceed the sum
of . . . calculable legal exposure . . . “ (Sec. 5, 55 Fed. Reg. 9223).

These conflicting duties create both procedural and substantive problems for
Tribes. They result in an institutional inertia, which we see in the response to my
request for appointment of a federal negotiating team for Standing Rock. Sub-
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stantively, they place DOI in an adversarial position to the Tribes, as the United
States acts to limit its potential liabilities.

The Secretary should review and update the criteria. The process for resolving
conflicts arising from federal water development needs to be clarified. The con-
straints on the federal investment of funds for Tribal development as part of settle-
ments must be re-examined.

The lack of a coherent response to my request for the appointment of a federal
negotiating team enhances the challenges facing our Tribe. We are involved in im-
portant discussions on reserved water rights to the Missouri River and its major
tributaries in the upper Great Plains. The Missouri River Basin has been developed
by the Army Corps of Engineers under the Pick-Sloan Missouri Basin Program, and
potential liabilities of the United States are at issue. Rather than working coopera-
tively with Standing Rock, Secretary Salazar’s office failed to research the pertinent
issues, denied my request for the appointment of a federal team, and then provided
a vague and incomprehensible rationale for its actions.

The reference in the Office of the Secretary’s letter that “there is an abundant
water supply in the Missouri River Basin,” demonstrates a misunderstanding of the
issues facing our Tribe. (See A. Dan Tarlock, The Missouri River: The Paradox of
Conflict without Scarcity: 2 Great Plains Nat. Resources J. 1 (1997)). The waters
of the Missouri River on the Standing Rock Sioux Reservation are impacted by the
Pick-Sloan Missouri Basin Program. Congress authorized the Pick-Sloan Program in
the Flood Control Act of December 22, 1944. (58 Stat. 887). It consists of six massive
dams on the Missouri River main stem, operated by the Corps for flood control,
navigation and hydropower; and numerous Reclamation projects on the tributaries
to the Missouri. The main stem reservoir with the largest multi-purpose storage
pool, Oahe, overlays the Standing Rock Reservation.

During the recent drought of the early 2000s, the Oahe Reservoir declined in ele-
vation by approximately 15 feet, due to on-going water releases for downstream
navigation. On November 23, 2003, our Reservation public water system was ren-
dered inoperative. For a period of 12 days, three communities on our Reservation,
with a cumulative population of 5,777, were forced to rely on bottled water. Our kid-
ney dialysis patients at the Fort Yates Hospital were forced to travel to Bismarck,
North Dakota, 65 miles away. Low water created a public health crisis on our Res-
ervation.

This was a direct result of the Pick-Sloan program. It demonstrates the need for
strong and positive federal participation in our water negotiations with North Da-
kota and South Dakota. This should include representatives of both the Secretary
of the Interior and the Secretary of the Army because the Corps of Engineers oper-
ates the Pick-Sloan program dams on the main stem of the Missouri River.

The Army Corps of Engineers’ Pick-Sloan Program Infringes on Standing
Rock Water Rights to the Missouri River

The Corps of Engineers operates the six Missouri River main stem dams pursuant
to the Missouri River Master Water Control Manual (“Master Manual”). The Corps
of Engineers updated the Master Manual in 2004. The Master Manual prescribes
the operational criteria for the dams. The Corps recently released the Draft Garri-
son Dam [Lake Sakakawea Surplus Water Report, which prescribes the quantity of
water that all water users may divert from the Garrison project on the Missouri
River, subject to storage fees.

The Master Manual and the Draft Surplus Water Report threaten the reserved
water rights of the Standing Rock Sioux Tribe. These documents fail to account for
the impacts, on our water rights, of the Corps’ operation of the Missouri River main
stem dams. They encourage downstream economic investment and development and
overall reliance on the vested, prior, and superior water rights of the Tribe.

Downstream navigation, metropolitan areas, nuclear power plants and other
water users rely on the water flows supplied by the Corps of Engineers. These wa-
ters are subject to the claims of the Standing Rock Sioux Tribe. Nevertheless, the
Corps of Engineers has taken no steps to acknowledge, on behalf of the United
States, the need to preserve and protect our reserved water rights.

I have expressed my concerns to Assistant Secretary of the Army for Civil Works,
Joellen Darcy. I am encouraged that staff from the Corps of Engineers’ North-
western Division Office and Omaha District recently attended a Standing Rock/
North Dakota/South Dakota water rights meeting; however, Assistant Secretary
Darcy has stopped short of appointing a formal member to the negotiating team. In
a letter to me dated February 2, 2012, she identified the Secretary of the Interior
as the official with the responsibility of appointing a federal team for Standing
Rock. (Exhibit E).
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But it is the Corps of Engineers’ operations under the Pick-Sloan program which
impact Standing Rock’s water rights to the Missouri River. Consequently, the Corps
should participate as a primary member of a federal negotiating team, for Standing
Rock. I urge the Committee to inquire of the Corps of Engineers the process nec-
essary for the assignment of agency staff and legal counsel to approve the Rule 408
Agreement and participate in the Standing Rock I North Dakota I South Dakota
water rights negotiations.

The Corps of Engineers’ Draft Garrison Dam [ Lake Sakakawea Surplus Water Re-
port (December 2010) underscores the continuing irreparable damage to the Winters
Doctrine water rights of the Standing Rock Sioux Tribe. The report concludes that
the Missouri River contains a specific quantity of water, of very small proportion
relative to its natural flow, which is surplus to the purposes of the Pick-Sloan pro-
gram. The Corps is proposing to limit future water diversions to the quantity of
water identified as “surplus water,” in order to protect downstream navigation
flows. This infringes on our reserved water rights at Standing Rock.

The threat to our water rights is evidenced by the state of Missouri’s contention
to the Corps of Engineers that there is no surplus water available in the Missouri
River for future diversions. The state bases its position on the fact that the Corps
reduced navigation flows during the recent drought. But the navigation service tar-
gets in the Master Manual, unlike the reserved water rights of the Standing Rock
Sioux Tribe, are not property rights under federal law.

Nevertheless, the waters of the Missouri River that are subject to the Winters
Doctrine claims of the Standing Rock Sioux Tribe, are also claimed by the state of
Missouri as needed for its navigation use under the Pick-Sloan program. The state
has invested in metropolitan water use and navigation infrastructure, in reliance
upon the continued availability of the Tribe’s unused, reserved water rights. Under
these circumstances, it becomes extremely difficult for the Standing Rock Sioux
Tribe to protect its water rights for future uses.

This mirrors the failure of the United States to protect the waters of Indian
Tribes, in other water basins. For example, the Salt and Gila Rivers, water sources
needed for the reserved water rights of Indian Tribes in the Southwest, were devel-
oped to benefit real estate speculation in the Sun Belt economy, and for the Bureau
of Reclamation. As a result, the water available for some Tribes has been limited
to contract water imported from the Colorado River, with an inferior priority date,
and subject to Colorado River water shortages. (e.g. San Carlos Apache Tribe Water
Rights Settlement Act of 1992, 106 Stat. 4740).

In the Missouri River Basin, there is an opportunity to resolve Indian water
rights issues. This will require the United States to take corrective steps before
downstream investments and reliance precludes this opportunity. Instead, the Corps
of Engineers is proposing actions that will make things worse.

The definition of “surplus water” in the Draft Surplus Water Report complicates
the water rights settlement discussions of the Standing Rock Sioux Tribe. The states
of North Dakota and South Dakota are unsure of the quantity of water in the Mis-
souri River that is surplus to current uses, in light of the Corps of Engineers’ defini-
tion of “surplus water.” The uncertainty resulting from the Surplus Water Report
enhances the challenge facing the Standing Rock Sioux Tribe, as we attempt to
reach an agreement on our water rights.

The natural flow of the Missouri River, as it leaves South Dakota, is 28.4 million
acre-feet per year. (United Sioux Indian Tribes, Missouri River Basin Water Supply
and Water Requirements of the United Sioux Indian Reservations 2—11 (1979)). The
water depletions for irrigation and municipal and industrial water supplies in the
upper Missouri basin are far less than the natural flow. (See U.S. Army Corps of
Engineers, Final Environmental Impact Statement, Missouri River Master Water
Control Manual, Review and Update 3-115 (2004)). The finding by the Corps in its
Surplus Water Report of an absence of a significant quantity of “surplus water” in
the Missouri River is not supported by the facts. Vast quantities of water flow
through the Dakotas and the Standing Rock Indian Reservation in the Missouri
River.

The report raises other important questions. The Standing Rock Sioux Tribe does
not know if, under the Pick-Sloan program, the Corps of Engineers is claiming all
natural flow of the Missouri River. We also do not know the degree to which the
Corps of Engineers claims that the reserved water rights of the Tribe are included
within its definition of Pick-Sloan project water. The draft report confuses the issues
of whether there is “surplus water” in the natural flow of the Missouri River, “sur-
plus water” in storage in the reservoirs, or “surplus water” in excess of PickSloan
project purposes. This confusion exacerbates the difficulty we face in seeking an out-
%f-cl?urt resolution to the reserved water rights claims of the Standing Rock Sioux

ribe.
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There is a Need for Enhanced Funding

The Committee on Indian Affairs can assist our Tribe by enacting legislation to
enhance the funding available for Tribes that are currently engaged in settlement
discussions on water. There is a significant need for funding for technical and legal
support for Tribes such as Standing Rock. In our case, we are working with two
states, both of which possess far greater resources than our Tribe.

Enhanced funding shall be necessary for Tribes such as Standing Rock to succeed
in reaching future water agreements. Funding should be available for technical and
legal support to Tribal negotiating teams. The Bureau of Indian Affairs is providing
minimal funding for technical investigations, and no funding for litigation support
to Standing Rock. I am informed that $0 funds have been provided to Tribes in Fis-
cal Year 2012 for this purpose. This imposes significant burdens on our Tribe as we
address complex technical and legal issues. It jeopardizes our ability to reach a set-
tlement and may have the effect of significantly increasing the costs of resolving
these issues in the long-term.

The Secretary Should Rescind the Moratorium on Tribal Water Codes

Moreover, the Secretary of the Interior should formally rescind the moratorium
on the approval of Tribal Water Codes. (Memorandum from Secretary Rogers C.B.
Morton to the Commissioner of Indian Affairs, January 15, 1975). The outdated pol-
icy of refusing to approve water codes contravenes the subsequently-adopted policy
to support Indian water settlements, because Tribal water codes are integral to the
implementation of settlements. The 1975 Memorandum should be formally re-
scinded, and the Bureau of Indian Affairs should fully fund the implementation of
water codes by Tribes.

At Standing Rock, the Tribal Council enacted our Water Code in 1983. (Standing
Rock Sioux Tribe Code of Justice, Title XXXIV). It is an integral aspect of the man-
agement of water and natural resources on the Standing Rock Indian Reservation.
It will be an important component of the implementation of a comprehensive water
agreement for our Tribe.

Conclusion—Urgent Federal Action is Needed for the Protection of
Standing Rock Reserved Water Rights in the Missouri River Basin

In conclusion, the Secretary’s Office of Indian Water Rights has provided no as-
sistance to the Standing Rock Sioux Tribe, in our complex water negotiations with
the states of North Dakota and South Dakota. The response to my request for the
appointment of a federal negotiating team demonstrates a lack of understanding of
the issues facing the Tribe. The process of attempting to work with the Secretary
has been uneven, with a lack of accountability to our Tribe.

In the short-term, the Secretary should comply with Indian water policy and as-
sist Tribes in complex water negotiations, such as those facing Standing Rock. In
the long-term, the Secretary’s published Criteria for Federal Participation in Indian
Water Settlements needs to be substantially revised.

The Corps of Engineers, which built and operates the Pick-Sloan projects on the
Missouri River main stem, should also assist with the Tribal/state negotiations be-
cause the operations of the Corps, under the Pick-Sloan program, have caused seri-
ous long-term harm to the waters of the Standing Rock Reservation.

Historically, our war chiefs, such as Sitting Bull and Gall, defended the rights of
our people. That is the legacy of our Tribe. We will continue to fight for our Treaty
rights and our valuable water rights.

Our Tribe is committed to working with local stakeholders to reach a mutually
beneficial agreement. The United States must fulfill its responsibility as well. My
experience in the Standing Rock Sioux Tribe water negotiations leads me to believe
that the executive branch is unwilling to do so. This is very troubling for the Stand-
ing Rock Sioux Tribe, and it could have adverse ramifications throughout Indian
Country in the upper Missouri River Basin.

On behalf of the Standing Rock Sioux Tribal Council, I thank the Committee on
Indian Affairs for your consideration of my testimony. Pila miya.

Attachments



AR BRI N
(SRR TET

Lt 1y g

[EEN 10N L
Ly Hr dpben A y
AR 4 Adin - T e dd el At baw lirary
A cd AT Ceaip, . LR H ' L s a
Al el gl ' I
Mty At ud i (LTI FITPRTY
S heIod I, e
] o Wil N ul
e Septem.ra a1a N e
. LI HL E TR P
"o Cdwl it
The Hutotable Keaneth Salazar "l Hien i
Secemary af the Toetior ’ . e
Washingtan, DC 20518 Enuith Deanesmns by
. . . R R Y i
RE:  Siarding Rock Federa] Waier Right Negotiadon Team Crud 5 Hasan
i e
Drezr Sevretacy Salazor:

The Sianding Rock Sioux Tobe respectfully requests the eppointment nfa faderal
warer fipht negotiation tearn fo partielpate @ the deyelopment af a waler it apseemini
b:mm the Standing Raek Stons Teibe, Stzte of North Dakota, State of South Dakota
anad United States to detzmafne the natre, extent dnd priority ofthe Tribe's resarved
waler fights in the Mizsouri River, its tibwarier i:urdu‘lng or traversing the Reservation
and goundwaters undedyioy die neservation.

Onr water tights ane vested propedy righes wileh our fpvefathers reserved fur our
benefit Az our teeritery was rdvced inthe 1851 apd (859 trepties and when the Sluding
Rogk Tndian Rescreatian was created by Congrgssin. 1885, The Tribe seaks {he
perticipetion of the United Siates as its Trustas. The Tribis seeks value for ot confinmed

, waler Hights snd pesistance in the gmb!mhruenl.ofappropﬂa:e gost saring commenstazte

" with ben=fits to cach non-Tribal panty.

The Tribe is asscriing water right claims 1 he satled with linallty with the United
States, North Dakota; Souti Deliatz and ather necessary States and partics consislent with
np action or with revisions by Congress to the purposes of the Pick Slban Project ac
authorized for sedy by PL 1138, A seticment with Goality will easuee that our prior
and supenanuL..r righes e preservedand protected relalive to navigadon demands,

teipat, rurel and Industrial ¢ ds el olfier & 1s for purposes of Fick

Siuan and othar purpases unrelated 1o Pick Sloon in s futore environment, that will Jikely
experiepce progressively fower natsal sipeamflow for division smong growing [evels of
deman

dz.

1190k forwand to your spolnimment oF s federal negoiating teas prsuant t te
R of fhe Unitcd States published o 33 TR #2733, March 12, 1990 anst a5 jubszquzatty
satanchk.

Btatomend of Chirles W, Mmphy
‘Hahiail &



65

Y STATE OF Souts DakoTra
j- DENNIS DAUGAARD, GOVERNGR

Februsty 7, 2011

Tt Honoable Kerneth Salear
Setmetary of the Interior

1348C Strewt, MWL
Washiagton, 0.0, 2S5 -

Re:_ Waer kights Negetiasion Team
Dear Seorstacy Selazar:

Oni Selenber 3, 2010, Chatrman Charles Murphy of thie Starding Roek Siou Trike wrote you
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United States Depattment of the Interior

QFFECH OF THE BECRETARY
WASERGTON, D 200

HOV 87 20

Tonwrable Charles W, Murpiiy
Chajrman, Standing Rock Sioux Tribe
PO Bax B2

Bt Yanes, Nonk Dakora 58338 -

Dear C?aah'mm Wurphy:

As Cheieman of Lhs United States Depatinent of e Intefor Working Crenp on Iwdian Wiger
Hettlamente {Warking Usouph | weiie 1o respend 10 Your requast for the appolnimant of & Frdeml
Hegatialion Term io suppadd nagotiabios of the water rights cldms o the Standing Rock St
“Teibe Clribo), Whike both Nosth Bakow snd South Daketa fiuve subunitied lollers Supporting the
Tribe’s requust, the path towards 8 binding resoiation of twibe! water fghte it in the o
slates i5 net precisely clear 1o addition, whdle there ig an apparemt dbandint-supply af wates in
the vdissowd River Basin, the diverse infereatt af stokeholders and fhe numerows jucisdictionat
jszues are quite pomples, and the Waking Croup. ia not convinced that appointment of & Federal
Megotiattan Tat is appropriate af this ime.

Fhie Wockiing Cromp mel on i 30, 26{], o ceasider the Frike’s request de 2 Faden]
negeiating feam, The Working Group uateluded thal 3t wendd Te prevomture (o sppobat s
- nagatialing tram at tis fme bot directed the Seoelary’s Offoc of Toding Waer Xiphis and (e
Burean of Fadlan Affairs o continue wotking on gahofing nfrmation ondhe extent ol eaisting
- ddate avsdablz regarding the Tribe's water dhis olatms, resourees fo the {rest Pleing Reglon thay
mig!xi be avallabic to addross the Trihe's needs, the ovorall quossien ol irihal waier righis claims
-t the Missour] River Busin, Fedesal agonoy interegts dnd aurbarifics in the Missourd River Basin,
and poventind smechanisms for achieveing & foli and Goal scitlement in the absenee of & genen]
swreamn adjudieadon. The Woeking Group fisether dirsater that & teport on these nfforts should be
prepared and submitted to the Warking Group f‘ar its further consideration  These lusks arc
C lherwey.

The Waorking f*ranp pinns 10 consider the vepart it hing roquested and declde o {hot Himo how it
witl regpond to e Tribe's roquest foe 5 Fadeod ﬁega*meo;ﬂcam, 1 thank vou (b0 youe
3‘1-11‘:‘1*& .

Hincerely,

Alleta Belin
Counselar{e the Depty Swwrlary

Strtemectt pf Chartes W, Mdsphy
Exhibit B
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DERPARTMENT OF THE ARSLY

OFFCE OF THE ASTISTART SECRETARY
CIVIL HOAKS
115 AREEY PENTAGON
FASHINGTOH DG 203102108
cgp -7 AW
Hr. Chanes W. Mumphy
Chairman, Standing Rock Sious Thbe
P.O. Box )

Forl Yatos, Mordh Dakols 58638
Dgar Chairman Murphy:

{ arn respotwding 1o your latter of Decetnbear 30, 2011, canceming water righls
negofiations hehsaan the Slending Hock Siowx Tribe, Nodh Daleti and South Delola.
i apologize for the datay in raspunding. -

A& neEd iy responen oyturiitor obaode e €6, 201 4 tamy cotsiderng
your taquestTof anaprosotlativa:of the Degairaat:obin: Nty do paisiiats inthe
waler fights negctiellons: Aniorgothr Tulers, an od it presoquisite forslieh -
atclpsiion e appuinimont of afoden! wiigrselieiidit iegirbi o Beoretagy of
the itdriar. Howeiver; the U.E, Amy-Cotps of Enginears {Gorpef¥ill parielpate as
tocfipiod-adiisols i yalrmegting with the Siifesdn Fabanri4, 2012, Asdhe
digpussions abait federml paricipation it thy Crifies weatyr s naartfafions pocwet!

and future oppotiunities for further Comps caniEpaliar, Tha Soms wikevallss
whisthar signing & nan<disciosurs agreemant i kecossery. . '

I thank vol for your views and look forwaed o mesling with youon thess
knpartant metess. Piease contack b, Tiip Snill, my Sssistantfor Envirormant, Fribal
and Regulatory Alaits *1f i can be of Teriher asslatanca.
Yoy ruly yoirs,
r . ) . .‘
s dl
Ssgieten Darcy

© Assistant Sacrafary of the Amm
{Civil Works)

Stalensers of Dherdes W, Marphy
Exhibil E ¥
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GEPARTMENT OF THE ARMY
OFFICE OIF THE AGSISTANT SECRETARY
CIViL WORKS
108 ATIMY PENTAGON

WAEHINGTON D2 200100108

FEB =¥ 202

Mr. Charlas W. Mumphy
Chairman, Standing Rock Sioux Tribe

Daar Chairman Murphy:

| am responding your letler of Novarmbar 28, 2011, concsming the Lake
Sakakawea Surplus Waler Rapait and refated matters. | apalogize for ihe delay in
responding.

The Lake Sakalkawea report remains under raviaw in my offies. The purpose of
the surplys water report is to identiy whether any water storad it the LS. Amy Corps
of Engineers {Corps) main stem reservoirs may be made qvatiable for temporary
municipal and Industrial waler supply needs through shert-tamm agresments pursuant to
Section 6§ of the Flood Contral Act of 1944. Corps regulafions allow for water o be
considered surplus based on one of sevaral factors, including wiven the autharized use
for the watsr has not developsd. In the case of the Corps Missouri River projecis, large
amounts of water initizlly planned jot iirigation development remain untsed for that
purpose. The report will identfy whather a porion.of this water originally anficipated ta
be used for irfigation, and not lkely io be used for that purpese within the next 10 years,
oan be femporarily used for municipal znd Industrial nesds, without adversely effecting
any existing lawful use of such watsr. Before any water supply agreement for such
water could be executed, a valid state or tribal water right must be presented.

The Corps will continue te pratact and take into account the Standing Rock Sloux
THbe's roserved water rights, Tha Missoud River Mainstam Ressrvoir Systern Master
Watar Conirol Manual, dated March 2006, provides flexibliity to incoporate prasent and
future water deplafions inta systern operafions, Including the eventual exercise of tribal
resetved water rights. In other words, when tibal water rights are exercised, the Corps
will account for ihese consumplive uses as a deplation and adiust system operalions
acsordingly. 1t should be noted that, uniess specifically provided for by law, water rights
{tribat or otherwise) do not entall an allocation of starage. Tharefore, | will ask e
Comps te continug to consult and coordinate with the Tribs in accerdance with tribat
raquests on this report and related matters.

In your Ietter you requested fhat a representative from the Army patticipate in
water right discussions with tha Tribe and tha states of North and South Dakoia. |
assurs you that your request with ba given full consideration panding the Sacratary of
ths Interior's deciglon to appalnt a federal water rights nagotiation team per the Trbe's
Dscember 30, 2011, raquest to the Deparfment of the Inferior. Inthe interim, the Corps
iz able to provide lachnical experise on the operatfion of tha reservalr system, and will

send representatives io the February 14, 2012, meeling. Brigadier General John
MeMahon, Commander of the Comps' Northwestem Division, will work with you to
cumplete those errangements.

| would ba ploasad to meet with you to discuss By issuas raisod in your letier.
Pleasa contact Mr. Chip Smith, my Assislant for Environmant, Tribat and Reguiatory
Affairs o arrange for a weeting at a mutually conveniant fime,

Very truly yours,

g

Ellen Darcy .
Exhibil F Aseistant Secretary of the Amy {CIvil Works)
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PREPARED STATEMENT OF HENRY PINO, BOARD PRESIDENT, BLACKWATER COMMUNITY
ScHOOL

Dear Chairman Akaka:

I am writing on behalf of the Blackwater Community School, a tribally operated
school funded by the Department of the Interior, located in Coolidge, Arizona on the
Gila River Indian Community. Blackwater Community School (BWCS) educates
children from birth through grade two. BWCS has been in existence since 1939 and
has an enrollment of 239 students. BWCS has met the Adequate Yearly Progress
(AYP) standard since the passage of the No Child Left Behind Act and recently was
recognized by the state of Arizona as a Title 1 Distinguished School, one of two
schools recognized by the state of Arizona. We are a high achieving school and take
our education responsibilities seriously.

We are writing to express our deep concern for the recent FY 2013 budget sub-
mitted to Congress by the Bureau of Indian Education (BIE), Department of the In-
terior. Our school depends solely on funding by the Federal Government, as we do
not have a tax base on which to depend. In the past four years we have seen a de-
cline in funding by the BIE in the basic instructional support program, the Indian
School Equalization Program (ISEP). This program provides for teacher’s salaries,
instructional materials, computers, desks, paper, pencils, professional development,
in short, all of the necessary requirements to provide a quality education program.
Sufficient ISEP funding is critical to maintaining the quality of the BIE schools’ in-
structional program. The ISEP funding in FY 2010 was $391 million dollars; for FY
2011 $390 million dollars; for FY 2012 $390 million dollars; and the BIE is pro-
posing a funding amount of $389 million dollars for FY 2013, an actual decrease
from the previous fiscal year. In other words while costs increase to educate stu-
dents-the Consumer Price Index has increased 11 percent over the past four years-
the BIE is proposing a decrease in funding for the basic education of its students!
The BIE is comprised of 173 schools of which 50 are making AYP according to the
BIE, a percentage of 30 percent. This is an abysmal statistic. The BIE is proposing
to decrease funding for its instructional program but expects higher achieving
schools! The core of a school is the quality of it teachers, staff, and instructional
leaders. It is impossible to attract and retain high quality teachers and staff if ade-
quate funding is not available. We recommend the ISEP funding level be set at 11
percent more than what is proposed by the Department of the Interior, to match
the last four year’s Consumer Price Index increase. This would mean an increase
of no less than $42 million dollars. Realizing this may be difficult in the short term
due to budget constraints, we propose to increase ISEP over the next five years by
$8.4 million each year. If BIE expects to see an improvement in its education pro-
gram it must provide sufficient funds for its classrooms.

Student Transportation

The BIE is also proposing a decrease in transportation costs. This fund pays for
bus drivers and fuel for school buses and has never been adequately funded. The
cost of gasoline has increased dramatically since fiscal year 2008 as noted by the
U.S. Energy Information Agency-more than 35 percent over the past three years.
The cost for diesel fuel has increased by over 41 percent during the same time pe-
riod. However the transportation funding provided by the BIE in this budget will
actually decrease by half a percent. This means our school has to absorb the cost
of the transportation program elsewhere from our already constrained budget. In
fact, there really isn’t anywhere else to make up the difference except from the in-
structional program, which is already underfunded. We recommend the transpor-
tation line item be increased by no less than 35 percent over the next five years.
This will require an increase of $3.6 million each year.

Family and Child Education Program

Blackwater Community School also operates the Family and Child Education Pro-
gram (FACE). This exemplary family literacy program provides parents and chil-
dren with a high quality early childhood, adult education, and parenting program.
It is highly successful and has improved the lives of thousands of children and fami-
lies. We have operated a FACE program over 18 years and have been selected as
the outstanding FACE site twice. Our staff has been recognized to be exemplary by
the National Center for Family Literacy. However, this program is woefully under-
funded. The program has not received an increase in funding to match current oper-
ating costs for the past four years. This means it is impossible to replace materials
for children; computers for the adult education program; increase staff salaries; pro-
vide staff development, and increase student enrollment. We have a waiting list
each year. The FACE funding in FY 2008 was $15,028 million and the current FY
2013 budget request is $15,388 million-less than a 3 percent increase over the past
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five years! In today’s dollars, the funding has actually decreased by over 8 percent.
It is impossible to maintain a high level of service when budgets do not keep even
with actual costs. We recommend the FACE budget be increased no less than 11
percent for FY 2013 to $16,681,000, an increase of $1.3 million dollars.

Tribal Grant Support

While we applaud a FY 2013 budget request of $2 million for this program this
will meet only 62 percent of need according to the BIE’s budget justification. They
also project there may be an additional three schools that will become grant schools
by 2013. If that occurs, the level of need will decrease to less than 60 percent. This
will lead to the possibility of more audit exceptions because schools are unable to
adequately address internal financial controls. This will also preclude schools from
implementing adequate procurement and financial programs. We suggest the BIE
increase its funding level to no less than 70 percent of need and increase this pro-
gram over the next five years to meet 100 percent of need. This will require an addi-
tional funding amount of $4.6 million dollars per year for the next five years.

Education Program Enhancements

While we applaud the BIE’s focus on supporting school improvement and realize
there are many schools that need help, there are 50 schools that are currently meet-
ing A YP that receive no additional support. We propose that a portion of this fund-
ing be set aside for those schools currently making AYP. This will ensure schools
have additional financial support to maintain their A YP status as the current ISEP
formula is not adequate and there aren’t other funds to address this need. We pro-
pose twenty percent of the Education Program Enhancement funding, or $2.4 mil-
lion dollars, be set aside for schools meeting AYP. At present the only way to receive
additional funding is to not attain AYP!

Facilities Operation/Maintenance and School Construction

The BIE is requesting insufficient resources to provide adequate facilities for new
school construction and school replacement, and have again with this budget re-
quest, requested insufficient funds to maintain facilities in their current inventory.
The facility operations fund is currently meeting only 50 percent of need while util-
ity costs continue to rise. Everyone realizes that utility costs such as electricity, pro-
pane and fuel oil will continue to increase. They certainly will not decrease! As an
example, our school’s electrical and propane have increased 10 percent over the past
year and our water and waste management have increased more than 90 percent
over the same time period. The maintenance fund has not been increased for the
past five years and in fact will decrease next year, at the FY 2012 level. This level
of funding will cause facilities to fall further into disrepair and require larger ex-
penditure of funds in the long term. The backlog will continue to rise and the need
for school replacement and new construction will increase dramatically. It will be
impossible to keep the facilities operational at the requested funding level and could
lead to an overall facility emergency situation when this budget is implemented. We
propose that the operations and maintenance fund be increased over the next five
years by increasing the maintenance fund by $2.2 million and the operations fund
by $6.7 million each year.

We are also disappointed with the lack of funding for new school construction and
school replacement funds. Our school is grossly overcrowded having increased en-
rollment by 70 percent over the past three years. Our school was constructed for
100 students and we currently have 239 students. Our school is too small to house
our present student enrollment yet the Bureau’s budget does not provide additional
resources to address this situation. While we appreciate the efforts of the Bureau
to provide temporary housing via modular classrooms, we currently have more stu-
dents educated in modular classrooms than in permanent construction. We cur-
rently have ten modular classrooms and a modular kitchen/cafeteria. We have more
temporary housing square footage than permanent construction! Our school re-
quires, according to the Bureau’s own calculations, new construction totaling more
than 22,000 square feet. The BIE’s Acting Director in 2008 documented our need
for a multi-purpose facility to include other program space such as classrooms, ad-
ministrative space, and a kitchen/cafeteria. We request school replacement construc-
tion be increased to provide funding at no less than the FY 2011 level.

Administrative Provision

Finally we propose the following Administrative Provisions language be elimi-
nated, “Appropriations made available in this or any other Act for schools funded
by the Bureau shall be available only to the school in the Bureau school system as
of September 1, 1996. No funds available to the Bureau shall be used to support
expanded grades for any school or dormitory beyond the grade structure in place
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or approved the Secretary of the Interior at each school in the Bureau school system
as of October 1, 1995.” Blackwater Community School has been a kindergarten
through grade two school for many years. Parents have requested we continue to
educate their children beyond grade two, as they are still too young to successfully
transition to public schools off the reservation. Our students have not completed
their primary grade education when they are required to move to a different school.
We are unable to continue our children’s education beyond grade two because of this
provision that has been in effect since 1996 even though the community has re-
quested that we do so. We have documented our ability to provide a quality edu-
cation for children who attend our school. The community believes it to be in the
children’s best interest if we provide a continuum of education through the first five
grades. We request this language be eliminated or modified to allow us to continue
to meet the education needs of our community.

Thank you for allowing us to provide our views on the FY 2013 budget request
submitted by the Bureau of Indian Education. Please contact me if you require us
to provide more information.

PREPARED STATEMENT OF HON. IRENE C. CUCH, CHAIRWOMAN, BUSINESS COMMITTEE
OF THE UTE INDIAN TRIBE OF THE UINTAH AND OURAY RESERVATION

Chairman Akaka, Vice Chairman Barrasso, and Members of the Senate Com-
mittee on Indian Affairs, my name is Irene Cuch. I am the Chairwoman of the Busi-
ness Committee of the Ute Indian Tribe of the Uintah and Ouray Reservation in
northeastern Utah. The Tribe appreciates the Committee’s attention to the need to
complete the work of settling Indian Reserved Water Rights.

With ever-increasing competition for water, especially acute on the Colorado River
and its tributaries, both tribes and non-Indian water users benefit from the cer-
tainty that results from Indian Water Rights settlements. For several decades now,
federal policy has recognized the benefit of settling Indian Reserved Water Rights
rather than resorting to decades of expensive litigation with uncertain results. Nev-
ertheless, many tribes have yet to realize the benefit from this federal policy. Too
many tribes are still waiting for Congressional and state recognition of the quantity
of their reserved water rights. Too many tribes have yet to settle the past govern-
ment failures to protect and develop Indian reserved water in order to fulfill its
trust responsibility to the tribes. The Ute Indian Tribe is one of those tribes still
waiting for the finality that settled reserved water rights can bring to our reserva-
tion and our people by providing valuable support to develop our water and reserva-
tion economy.

The Ute Indian Tribe is made up of several bands, one of which is indigenous to
Utah, and several of which were placed on the Reservation during the nineteenth
century as the result of a federal policy to move the Ute Indians out of the State
of Colorado. The three Ute Bands are: the Uintah, the Whiteriver, and the
Uncompaghre Bands. The Uintah and Ouray Reservation was initially made up of
two separate reservations: the Uintah Valley Reservation, which was established by
Executive Order in 1861, and subsequently confirmed by Congress in 1864; and the
Uncompahgre Reservation, which was established by executive order in 1882. To-
gether they encompass more than 4.5 million acres of Indian land, fee land, and fed-
eral land. Indian Trust lands comprise approximately 1.2 million acres. There are
approximately 3,157 members of the Ute Indian Tribe who live within the Reserva-
tion.

Every tribe has its own unique course of dealings with the United States govern-
ment as it relates to securing its Reserved Water Rights. In 1923, the Ute Indian
Tribe was the beneficiary of the leadership the United States assumed by filing two
lawsuits in its capacity as trustee to adjudicate part of the Indian Reserved Water
Rights of our Tribe and its allottees. The lawsuit successfully enjoined junior appro-
priators from interfering with water diversions under the 1906 Uintah Indian Irri-
gation Project, sourced from tributaries of the Duchesne River. This, however, was
only a fraction of the total quantity of the Tribe’s Reserved Water Rights. It also
remains a “paper” right, while the settlement of all of the tribe’s water rights re-
mains elusive. A century of government control of the Tribe’s practically irrigable
acreage and related Reserved Water Rights, illustrated in well-documented histor-
ical records, reveals that the Federal Government has failed to address the well-
known fact that the Ute Tribe and its allottees cannot achieve the full benefit of
its Reserved Water Rights without storage facilities.

After the 1923 federally-decreed water rights were issued by the court, the Tribe’s
fate with regard to the development of its reserved water rights became entwined
with the harnessing of the Colorado River and the passage of the Colorado River
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Storage Project Act of 1956. This reclamation project authorized the initial phase
of the Central Utah Project (“CUP”). Shortly after that, the State obtained an agree-
ment with the United States to stay any further adjudication of the Indian and non-
Indian water rights of the Uintah and Green River Basins pending the outcome of
a negotiated agreement about (1) the Ute Tribe’s quantified Water Rights, (2) the
purposes for which the Tribal Waters can be used, and (3) the Tribe’s authority to
administer its Tribal Waters within the State—rather than expend a significant
amount of money and time fighting for or against Tribal Water Rights in court, with
an uncertain outcome.

The earliest description of the Central Utah Project (which was designed to utilize
Utah’s apportioned share of Upper Basin Colorado River water), acknowledged the
need to “borrow” Indian water flowing into the Uintah and Ouray Indian Reserva-
tion. At this point in time, the Tribe relied on its trustee, the United States, when
it agreed in 1965 to the government’s request that it defer the development and use
of some of its irrigable lands, 15,242 acres of Indian land west of the Green River,
in order to benefit the development of water for non-Indians on the Utah Wasatch
Front and the growing population of Salt Lake City. The Deferral Agreement, as
it became known, has been recognized by the United States as the “cornerstone” of
the CUP, without which the “Secretary of the Interior [could not] certify to the Con-
gress that an unchallenged water right existed so that construction could proceed
on the Bonneville Unit of the Central Utah Project.” Memorandum of the Regional
Solicitor to the Superintendent of the Uintah and Ouray Reservation, dated Sep-
tember 9, 1988.

Promises were made to the Ute Indians that they would have full and complete
recognition of their water rights, with a priority date of 1861, and that the Tribe’s
quantified water rights west of the Green River would be recognized without resort
to litigation. In exchange for supplying critically needed water to Salt Lake City and
its environs, the Ute Tribe was to receive, over time, its full quota of Colorado River
water, as well as the promised vital storage facilities, as part of the Central Utah
Project, which we need to develop and obtain the full beneficial use of our Reserved
Water Rights. We relied on the representations of the United States—and, yet, we
still do not have a final Water Compact and comprehensive water settlement.

In 1992, Congress enacted the Ute Indian Rights Settlement Act in order to settle
the Federal Government’s failure to comply with the requirements of the 1965 De-
ferral Agreement. The 1992 Act compensated the Tribe (1) for our loss of economic
benefits over a period of about 25 years of deferred development of some of our irri-
gable lands, (2) for our agreement to defer the development and use of certain irri-
gable lands with their related Reserved Water Rights in perpetuity for the benefit
of non-Indians on the Wasatch Front, and (3) for the government’s contractual fail-
ure to build vital storage facilities for the Tribe and allottees as promised. However,
the Tribe still does not have a Water Compact that has been approved by Congress
and ratified by the Tribe and the State of Utah. And, importantly, we still do not
have “wet” water, which is the ultimate goal of a water settlement that allows us
to use our Reserved Water Rights, even though the quantification of these rights
has been recognized by the United States and the State of Utah since 1965.

To the dismay of the Tribe, it appears now that the Department of Interior wants
to call the 1992 Settlement Act a comprehensive water settlement of the Ute Tribe’s
Reserved Water Rights. It clearly is not. We are currently using our best, good faith
efforts to dissuade the Department and the water rights team that the 1992 Act was
such a comprehensive water settlement because it did not contemplate nor address
the Tribe’s critical need for storages. We believe that we retain a right to a com-
prehensive water rights settlement that will include the Tribe’s well-recognized
right to and need for storage.

The Water Compact revised by Congress and approved in the 1992 Ute Indian
Rights Settlement Act moves over 132,000 acre feet of water per year of diversion
rights to the Green River. However, on its way through that part of the Reservation,
the Green River flows within a deep canyon. As a result, the Tribe is physically lim-
ited in its ability to use Green River water on Tribal lands. Thus, in transferring
some of the Tribe’s Water Rights to the Green River, the government in essence as-
sured that the Tribe would hold only a “paper” water right, rather than a “wet”
water right for any real use of this water. The only feasible option for the Tribe to
make beneficial use of its “paper” Green River water rights is through water leas-
ing, in particular, to the Lower Colorado River Basin states.

This brief history of a long and complicated course of dealings between the Ute
Tribe and the United States with regard to the Tribe’s use of and benefit from its
Reserved Water Rights is intended to highlight an important principle for the
United States’ participation and leadership role in Indian Reserved Water Rights
negotiations—reliability and dependability. The Ute Tribe has, unfortunately, not
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been able to rely on the representations of its trustee over a century of dealings and
is concerned that it cannot now depend on its trustee to do the right thing and re-
solve the fundamental legal rights of our Tribe and people.

We are encouraged, however, by this Committee’s effort to focus attention on the
long-standing problems of settling tribes’ Reserved Water Rights, and with the cur-
rent Administration’s increased effort to bring these long-standing disputes to a suc-
cessful resolution. Congressional support to fund water settlements will go a long
way to achieving this end. We remain committed to the process of negotiating a set-
tlement of our Reserved Water Rights with the assistance of the federal team, and
look forward to finalizing these negotiations in the near future with the type of Con-
gressional support this Committee can provide.

Thank you for the opportunity to testify on this important subject.

PREPARED STATEMENT OF D. LYNN DALTON, COMMUNITY SERVICES ADMINISTRATOR,
HOTEVILLA VILLAGE

Honorable Daniel Akaka, Chairman; and Honorable Members of Senate Com-
mittee on Indian Affairs:

This testimony is submitted on behalf of the Hotevilla Village Board of Directors
and the members of the village.

We urge and request that Congress continue to acknowledge tribal water rights.
It is not the tribes who negatively affect non-Indian water users, rather it is non-
Indian water users who have and will continue to negatively impact tribes with re-
gard to access and use of precious, and sacred, water resources. The federal trust
responsibility is not be taken lightly. Claims by the states that tribes will harm
state rights and development is ludicrous.

When states cry out that tribal economic development should be limited with re-
gard to use of water, they first need to apply those standards to themselves. Histori-
cally, the tribes have conserved and used water responsibly and within their means.
The dominant society needs to follow the examples of the tribes. If water resources
are not available, communities must stop or limit development. Allowing
unsustainable growth is irresponsible and fosters an adversarial climate among trib-
al and non-tribal communities.

To shorten the settlement process, Indian water rights settlements should address
Indian water rights only. It is unfair to tribes to place them in an adversarial posi-
tion with state and private entities. Tribes have the same need for water as on-trib-
al entities. The ability of tribes to exchange or bank water should be applied uni-
formly.

Tribes have been an easy target for sacrifice—land, natural resources, limited eco-
nomic and social opportunities. Do not require tribes to sacrifice their “honorable”
rights to their fair share of water through unfair legislation.

On February 14, 2012, Senator McCain introduced S. 2109, entitled “Navajo-Hopi
Little Colorado River Water Rights Settlement Act of 2012.” Reflected in S. 2109
are provisions that benefit Peabody Coal, Navajo Generating Stations, and APS. The
continued presence of these entities are being forced upon the Hopi and Navajo
Tribes in what is, essentially, blackmail through water rights settlement legislation.
There is strong data available that supports the finding that our N-Aquifer has been
irreparably damaged by the over pumping by Peabody Coal. There has been damage
to the quality of our water on Hopi. We cannot support any legislation that requires
us to waive our rights to claim damages to our water system and water quality
“from time immemorial, past, present, future, and forever.” Before we move forward
with any settlement, the Secretary of Interior must declare material damage to our
N-Aquifer and require Peabody Coal to repair damage that bas been done, as called
for in their current lease.

S. 2109, in its current form, is not a water rights settlement for Hopi, but rather,
is a water claims settlement. Wet water from the Little Colorado River has not been
quantified for Hopi. Hopi is expected to subsist with the water available from the
N-Aquifer. Our springs have dried up and the water quality of our eastern villages
is unacceptable.

The statement that settlements help meet the needs of tribes is, in this specific
case, untrue. If the goal is to move away from litigation as a method for resolving
water rights; tribal rights and claims must be given due priority and respect and
reflected accordingly in the settlement agreements. As in the case of S. 2109, the
lengthy waivers and unclear benefits of the settlements make litigation appear more
attractive.

Thank you for the opportunity to submit this testimony.
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PREPARED STATEMENT OF THE NAVAJO NATION

The Navajo Nation appreciates the opportunity to submit additional comments for
the record on the matter of settlement of Indian water rights. The Navajo Nation
is grateful for the participation of the United States in the efforts to settle the Na-
tion’s water rights claims. The federal implementation team for the Navajo Nation
New Mexico San Juan River settlement has been instrumental in moving the settle-
ment forward, including the commencement of construction of the Navajo-Gallup
Water Supply Project, the cornerstone of the settlement approved by Congress in
the Omnibus Public Land Management Act of 2009 (Public Law 111-11). The fed-
eral team assigned to the negotiations concerning the claims of the Navajo Nation
and Hopi Tribe to the Little Colorado River (LCR) Basin in Arizona also played a
critical role, particularly in negotiations over trust resources jointly held by tribes.
Legislation to approve and implement this settlement was recently introduced, first
in the Senate as S. 2109 and shortly thereafter in the House as H.R. 4067.

With that preface, the Nation submits that lack of formal involvement of the
United States in water rights negotiations should not be a deterrent to a final water
rights settlement when a tribe and other affected parties have reached agreement.
The Navajo Nation is located in three states and multiple water basins requiring
the Nation to adjudicate its water rights claims in multiple forums. The Nation and
the State of Utah executed a Memorandum of Understanding in 2003 committing,
if possible, to the amicable resolution of the Nation’s water rights claims in the
State without litigation. In 2007, the President of the Navajo Nation and the Gov-
ernor of Utah each requested that the Secretary of the Interior appoint a federal
negotiating team to assist with the negotiations. No negotiation team has been ap-
pointed despite renewed requests by the leaders of both the State and the Nation
in early 2010. The Nation’s supplemental request to the Department, dated August
10, 2010, for a federal team was unsuccessful, despite efforts by the Nation to fully
address the factors established by the Working Group on Indian Water Rights Set-
tlements to be considered for the establishment of new negotiation teams.
Undeterred, representatives of both the State and the Nation have approached De-
partment officials at virtually every opportunity to continue to advocate for the ap-
pointment of a federal negotiating team, or in the alternative, some less formal fed-
eral presence to address those issues in the settlement in which the United States
has a particular interest or responsibility.

Representatives of the Navajo Nation and the State of Utah have reached agree-
ment regarding the Nation’s water rights claims in the State, and proposed legisla-
tion to approve and implement the settlement has been drafted. The settlement
agreement and proposed legislation are largely modeled on the four Indian water
rights settlements recently approved by Congress as part of the Claims Resolution
Act of 2010. The Nation is anxious to have settlement legislation introduced which
would also authorize much-needed drinking water infrastructure for Navajo commu-
nities in Utah. However, we have been informed that the Department of the Interior
may oppose the settlement because of the lack of federal involvement in the negotia-
tions.

The Nation understands that the Department has limited financial and personnel
resources to devote to federal negotiating teams, and the Department provided com-
pelling testimony for the need for additional resources during the oversight hearing.
However, agency resource problems should not be an excuse for opposing a water
rights settlement negotiated by a tribe without formal federal participation when
such settlement is otherwise consistent with the Department’s policies and is in the
best interests all parties concerned, including the United States. If settlement of In-
dian water rights claims is truly the policy of the United States, surely any attempt
by the Department to oppose a settlement negotiated without a formal federal nego-
tiation team would violate that policy.

The Navajo Nation is grateful to the Committee for holding this important over-
sight hearing and appreciates this opportunity to provide insight to the Committee
on the difficulties that may lie ahead for proposed legislation to authorize the Nav-
ajo Nation’s settlement with the State of Utah.

O
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