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FULFILLING THE FEDERAL TRUST
RESPONSIBILITY: THE FOUNDATION OF
THE GOVERNMENT-TO-GOVERNMENT
RELATIONSHIP

THURSDAY, MAY 17, 2012

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:15 p.m. in room
628, Dirksen Senate Office Building, Hon. Daniel K. Akaka,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. DANIEL K. AKAKA,
U.S. SENATOR FROM HAWAII

The CHAIRMAN. The Committee will come to order.

Aloha and welcome to all of you. Today, the Committee will hold
an oversight hearing to examine the Federal trust responsibility.

The Federal trust relationship that exists between the Federal
Government and the Indian Tribe goes back to the very first days
of this Country. All branches of the Government, the Congress, Ad-
ministration and the courts acknowledge the uniqueness of the
Federal trust relationship. It is a relationship that has its origins
in international law, colonial and U.S. treaties and agreements,
Federal statutes and Federal legal decisions. A trust relationship
carries with it legal, moral and fiduciary obligations that is incum-
bent upon the Federal Government to uphold.

When the trust responsibility is acknowledged and upheld by the
Federal Government, a true government-to-government relation-
ship can exist and thrive. When the trust responsibility is not
upheld, Tribal sovereignty is eroded and undermined.

I have been pleased by the actions of the Obama Administration
settling long-standing litigation brought by Tribes against the U.S.
Government. Some of these cases involve claims that go back over
100 years. It is only in acknowledging the lapses in the trust rela-
tionship that we can move forward in a way that is beneficial to
the Government, Tribes and Tribal Indians.

Today, we hear from legal scholars and practices to discuss the
trust relationship, its formation, how it has changed throughout
the years and where it stands now. I am also pleased to have the
Tribal leaders with us who can share their perspective of what the
trust relationship looks like on the ground and what it means to
your Tribal members.

o))
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The hearing record for today’s hearing will remain open for two
weeks from today. I know this a topic of great interest to many
Tribes and other stakeholders. So, please submit any written com-
ments to be included in the hearing record.

Senator Barrasso, for any remarks that you may have.

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Thank you very much, Mr. Chairman.
Thanks for holding this hearing on this very important topic.

I just want to thank you for your continued leadership in this
area. You do a magnificent job and, as you stated, there is a long
history between the United States Government and Indian nations.
And I appreciate your willingness to look in, and look back to the
past and then to provide leadership into the future.

While much of the history has not been good, the relationship,
I believe, and under your leadership, has certainly improved. In the
past few decades, we have seen much improvement. And I think it
has been a direct result of the Federal policy of Indian self deter-
mination, to which you are very, very well committed.

Now, that policy has led to unprecedented Tribal participation in
decisions that affect the future of Indian communities. Greater par-
ticipation has in turn led to greater accountability. Greater partici-
pation and accountability has been good for Indian Country in so
many different ways. Tribal governments have become far more so-
phisticated and more capable and better able to serve their people.

That is why I have introduced my Indian Energy Bill, S. 1684,
which is co-sponsored by the Chairman. Our bill recognizes the un-
deniable fact that no one can better manage Tribal energy re-
sources than the Tribes themselves. If nothing else, the Cobell liti-
gation and many of these Tribal trust mismanagement cases illus-
trate an important point. The point is that the United States has
not been a very effective manager of Indian trust assets and, in
fact, I do not believe that the Federal Government will ever be able
to manage these assets better than the Tribes themselves. I am
convinced of that and I think an ever growing number of Tribes are
convinced of that as well.

So, I want to thank all of the witnesses for being here today and
for providing the Committee with your thoughtful testimony.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, very much, Vice Chairman Barrasso.
. Now, I call on Senator Tom Udall for any remarks he might

ave.

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Senator Akaka, and thank you, Sen-
ator Barrasso. I think it is important to hold this hearing, a very
important hearing for Indian Country. And this hearing is a his-
toric event that is vital to establishing an official record describing
the responsibilities of the Federal Government to the Tribes.

I hope that this Oversight Hearing on the Federal trust responsi-
bility will help reiterate the extent of this long-standing obligation
in every branch of Government. As Tribes increasingly engage in
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self governance, as the Supreme Court continues to take up Tribal
cases, and as Federal budgets are trimmed, the question of the
Federal Government’s responsibility to Tribes is worth examining.
And that is why it is important that we are doing what we are
doing today.

In drafting budgets, the Executive Branch often falls short of ful-
filling its trust responsibility. As construction budgets and
healthcare needs go unmet, in recent years the Supreme Court has
made rulings that have significantly impacted the relationship be-
tween Tribes and the Federal Government to the detriment of
Tribes and erosion of trust responsibility.

In June 2011, the Supreme Court decision of Jicarilla versus the
United States, they ruled on a case called Jicarilla versus the
United States, is of particular interest to me and my constituents
in New Mexico. This case is one such example of the Court’s ques-
tionable interpretation of the trust responsibility and one of many
issues that I look forward to discussing with the panelists today.

I was looking forward to welcoming the president of the Jicarilla
Apache Nation to the Committee today but, unfortunately, Presi-
dent Levi Pesata is under the weather and unable to make the trip
to Washington. We hope you feel better soon, President Pesata. But
I do, however, want to welcome Shenan Atcitty who is standing in
for the president.

And I also want to welcome Daniel Rey-Bear, a partner at the
Nordhaus Law Firm in Albuquerque, New Mexico, and look for-
ward to hearing the testimony of all of the witnesses. And I want
to thank Daniel for his work for New Mexico Tribes.

So, with that, I have shortened everything. I will put my full
statement in the record and really look forward to hearing the wit-
nesses.

Thank you, Chairman Akaka.

[The prepared statement of Senator Udall follows:]

PREPARED STATEMENT OF HON. ToM UDALL, U.S. SENATOR FROM NEW MEXICO

I would first like to thank Senator Akaka for holding this important hearing. This
is a historic event that is vital to establishing an official record describing the re-
sponsibilities of the Federal Government to Tribes.

I hope that this oversight hearing on the federal trust responsibility will help reit-
erate the extent of this longstanding obligation in every branch of government.

As Tribes increasingly engage in self-governance, as the Supreme Court continues
to take up Tribal cases, and as federal budgets are trimmed, the question of the
Federal Government’s responsibility to Tribes is worth examining.

In drafting budgets, the executive branch often falls short of fulfilling its trust re-
sponsibility, as construction budgets and healthcare needs go unmet. In recent
years, the Supreme Court has made rulings that have significantly impacted the re-
lationship between tribes and the Federal Government, to the detriment of Tribes
and erosion of trust responsibility.

The June 2011 Supreme Court decision Jicarilla vs. the United States is of par-
ticular interest to me and my constituents in New Mexico. This case is one such
example of the Court’s questionable interpretation of trust responsibility, and one
of many issues that I look forward to discussing with the panelists today.

I was looking forward to welcoming the President of the Jicarilla Apache Nation
to the committee today, but unfortunately President Levi Pesata is under the weath-
er and unable to make the trip to DC. We hope you feel better soon President
Pesata. I do, however, want to welcome Shenan Atcitty, who is standing in for the
President.

I also want to welcome Daniel Rey-Bear, a partner at Nordhaus Law Firm in Al-
buquerque, New Mexico. I look forward to hearing your testimony and thank you
for your work with tribes in New Mexico and elsewhere.



Thank you.

The CHAIRMAN. Thank you.
Senator Michael Crapo, your remarks.

STATEMENT OF HON. MICHAEL CRAPO,
U.S. SENATOR FROM IDAHO

Senator CRAPO. Thank you, Mr. Chairman, and I, too, appreciate
your leadership and the leadership of Senator Barrasso. The two
of you are providing strong leadership for the proper approach that
we should take in managing our trust responsibilities and I appre-
ciate this hearing as well.

I apologize, I will not be able to stay for the hearing. But I want-
ed to get here to introduce one of our witnesses in the second panel
who is from Idaho. And I appreciate the opportunity to introduce
Nez Perce Tribal Executive Committee Vice Chairman Brooklyn
Baptiste to the Committee.

Brooklyn is a very good personal friend of mine and we work
very well together and he is a great leader in Idaho. I want to com-
mend him for his leadership both to the Tribe and to the State of
Idaho and, frankly, to the Nation as his presence here indicates.

In his tenure on the Nez Perce Tribal Executive Committee,
Brooklyn has served on the Budget and Finance Subcommittee, the
Enterprise Board, Law and Order, Youth Affairs Subcommittee and
the Land Enterprise Commission. In addition, he is an accom-
plished artist and has been commissioned to produce art for numer-
ous organizations, including the Tribe’s gaming enterprise.

Throughout my time in the Senate, I have had the extraordinary
opportunity to work with Vice Chairman Baptiste on many perti-
nent issues that directly affect the Federal trust responsibility. A
couple of quick examples.

The Nez Perce Tribal Big Horn Recovery Project assists the Fed-
eral Land Management Agencies in their regulatory responsibilities
to Nez Perce treaty rights through Big Horn Sheep restoration on
Federal lands. This project, which has never received Federal ap-
propriations, will hopefully preclude an Endangered Species Act
listing for Big Horn Sheep which will be a much more effective way
to approach the issue while protecting the necessary interests that
we have.

Additionally, Vice Chairman Baptiste has played a significant
role in the Nez Perce Tribe’s efforts to find consensus agreement
among Federal Land Management issues with regard to the Clear
Water Basin Collaborative in Idaho.

Today, the Committee will discuss how the Federal Government
can effectively reaffirm the important trust relationship between
the United States and the Tribes. And I am sure that Vice Chair-
man Baptiste will have significant wisdom to give us as we ap-
proach that responsibility.

Thank you, Mr. Chairman.

[The prepared statement of Senator Crapo follows:]
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PREPARED STATEMENT OF HON. MICHAEL CRAPO, U.S. SENATOR FROM IDAHO

Thank you, Mr. Chairman, Vice Chairman Barrasso, and members of the Com-
mittee. I appreciate the opportunity to introduce Nez Perce Tribal Executive Com-
mittee Vice-Chairman, The Honorable Brooklyn Baptiste, to the Committee.

First, I want to commend Vice-Chairman Baptiste for his great leadership to both
the Nez Perce Tribe and the State of Idaho.

In his tenure on the Nez Perce Tribal Executive Committee, Brooklyn has served
on the Budget & Finance Subcommittee and Enterprise Board; Law & Order, Youth
Affairs Subcommittee; and the Land Enterprise Commission.

In addition, Brooklyn is an accomplished artist, and has been commissioned to
produce art for numerous organizations, including the Tribe’s Gaming Enterprise.

Throughout my time in the U.S. Senate, I have had the extraordinary opportunity
to work with Vice Chairman Baptiste on many pertinent issues that directly address
federal trust responsibility.

For example, the Nez Perce Tribe Bighorn Recovery Project assists the federal
land management agencies in their regulatory responsibilities to protect Nez Perce
Treaty Rights through bighorn sheep restoration on federal lands.

This project, which has never received federal appropriation, will hopefully pre-
clude an Endangered Species Act listing for bighorn sheep, a much more costly res-
toration effort for the Federal Government, while providing recreational and eco-
nomic benefits for Idaho and the nation.

Additionally, Vice-Chairman Baptiste has played a key role in the Nez Perce
Tribe’s efforts to find consensus agreements to federal land management issues with
regard to the Clearwater Basin Collaborative.

Today, the Committee will discuss how the Federal Government can effectively re-
affirm the important trust relationship between the United States and tribes. As
such, I would urge you to listen to Vice-Chairman Baptiste, as he is ideally suited
to understand how to enhance and strengthen this connection.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Crapo.
Now, Senator Mike Johanns, with your remarks.

STATEMENT OF HON. MIKE JOHANNS,
U.S. SENATOR FROM NEBRASKA

Senator JOHANNS. Mr. Chairman, thank you. I also can be here
just for a limited time so I will abbreviate my comments and sub-
mit anything additional that I would like to say in my opening
statement for the record. But I do want to just say to the panel,
and the second panel, thank you for being here.

Mr. Chairman, I know of no other issue that is more central and
bedrock to our relationship than this issue which is the subject
matter of this hearing, the trust relationship. And so, I am very
anxious to hear the panel members speak to it and I compliment
you for holding this hearing. I think this hearing is due. I think
it is important that we air this and I am anxious to hear from our
witness.

Again, thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator Johanns, for your
remarks.

I would like to invite our first panel to the witness table and to
introduce them as well.

Ms. Melody McCoy, Staff Attorney of the Native American Rights
Fund in Boulder, Colorado; Mr. Matthew Fletcher, Professor of
Law and Director of the Indigenous Law and Policy Center at
Michigan State University College of Law in East Lansing, Michi-
gan; and Daniel Rey-Bear, a partner at the Nordhaus Law Firm in
Albuquerque, New Mexico.

Welcome, Ms. McCoy, please proceed with your testimony.
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STATEMENT OF MELODY McCOY, STAFF ATTORNEY, NATIVE
AMERICAN RIGHTS FUND

Ms. McCoy. Thank you, Mr. Chairman, members of the Com-
mittee. Good afternoon.

I am Melody McCoy, enrolled member of the Cherokee Nation in
Oklahoma and a staff attorney for coming up on 26 years now at
the Native American Rights Fund in Boulder.

I appreciate the opportunity to testify today regarding the stat-
utes and the cases that govern the accounts, funds and assets that
are held by the United States Government in trust for American
Indian and Alaska Native Tribes.

NARF has been representing over 40 Tribes in their historical
claims for breaches of trust accounting and management duties.
Some of these cases have been in court for 20 years and all of them
have recently been in settlement negotiations with the Govern-
ment.

Of course, the Government’s holding of trust accounts for Tribes
dates back to an 1820 Federal policy. When the Government pur-
chased land from Tribes by treaty, it did not directly pay the
Tribes. The Government chose to hold the payment in trust, the
money itself in trust, unless and until it distributed to the Tribes.

These old treaty funds, over time, evolved into statutes by which
today the Government holds in trust judgment awards, which are
pure monetary awards or claims settlements to Tribes typically
from entities like the historic Indian Claims Commission, and pro-
ceeds of labor accounts, which are trust accounts based on income
earned from land, natural resources, trust assets that are under
trust management for Tribes by the Government. And today, the
r(r}oxlr)ernment purports to hold about 2,900 accounts in trust for

ribes.

Government management of Tribal trust accounts, funds and as-
sets are governed by several statutory schemes. There are statutes
that address the accounting duties and issues. There are statutes
that address the investment of the Tribal trust funds. And there
are statutes that address the management of the trust assets and
natural resources. By these statutes, by and large Congress has
delegated authority for these trust duties to the Department of the
Interior and the Treasury.

In the investment statutes, the history of that is that typically
early on there were Tribe specific treaties or statutes that ensured
that, as I said, when the Government held the funds in trust for
Tribes as payment for the treaty lands, the Government was obli-
gated to earn interest on those funds. Throughout the 20th Cen-
tury, the statutory fiduciary investment duties and beneficiary pro-
tections increased for these Tribal trust funds. Today, the statutes
are codified in Title 25 at four separate sections, 161, 161a, 161b
and 162a.

In general, the Interior Department has discretion to deposit
Tribal trust funds in the Treasury or to invest them in a range of
statutorily approved financial investments outside of the Treasury.
If they are deposited in the Treasury since 1984, they must earn
interest at rates determined by Treasury considering, as the stat-
ute says, current market yield on comparable marketable obliga-
tions. Since 1974, regulation of the Interior Department have re-
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quired judgment awards, the pure monetary funds, to be invested
outside of the Treasury.

The resource management statutes for Tribal trust assets and re-
sources are numerous and they typically deal with the manage-
ment of Tribal land and natural resources such as oil and gas, min-
erals and timber. I refer to the Handbook of Federal Indian Law.
They have, perhaps, a good summary of those.

In the accounting statutes, this is probably Congress’ most recent
foray into those, and there have been three separate series of stat-
utes involving accounting issues for Tribal trust funds and those
are set forth.

And on the cases, I briefly want to go through three points. The
historic Indian Claims Commission was a statutory scheme, a
unique statutory forum set up by Congress, in the 1940s, 1950s
and 1960s and, after three decades, ultimately the Indian Claims
Commission awarded over $1.2 billion to Indian Tribes in the form
of these judgment awards that again were held in trust until they
were distributed.

The Indian Claims Commission has ended and the Supreme
Court, without that kind of a forum, has made it difficult for Tribes
to bring these cases although, as we have seen now, there are 100
Tribes that have brought cases involving these historical mis-
management claims. We have settled perhaps about half of those,
most of those under the current Administration.

So, I think it very timely that this Congress take a look at this
issue in the wake of these historic settlements. And we really ap-
preciate this hearing and the opportunity to assist the Congress
and, most importantly, we urge Congress to work with Tribes in a
government-to-government fashion and in respect of Tribal sov-
ereignty to see what needs to be done next. That is what needs to
happen.

Thank you.

[The prepared statement of Ms. McCoy follows:]

PREPARED STATEMENT OF MELODY MCCOY, STAFF ATTORNEY, NATIVE AMERICAN
RigHTS FUND

Introduction and Overview

Good afternoon Members of the Committee. I am Melody McCoy, an enrolled
member of the Cherokee Nation and a Staff Attorney at the Native American Rights
Fund (NARF). NARF thanks the Committee for the opportunity to testify today re-
garding the statutes and cases that govern the accounts, funds and assets that are
held by the United States government in trust for American Indian and Alaska Na-
tive Tribes. NARF represents over 40 tribes in their historical claims for breach of
trust accounting and management duties. Some of these cases have been in court
for 20 years and all them have been in settlement negotiations with the govern-
ment.

The government’s holding of trust accounts for tribes dates back to an 1820 fed-
eral policy. At that time when the United States by treaty purchased land from
tribes the government did not make direct payment to tribes; rather, it held the
money in trust for tribes unless and until it distributed the money to the tribal
beneficiaries. Over time this policy and practice evolved into statutes by which the
government holds in trust “Judgment Awards,” which are monetary awards or
claims settlements to tribes typically from entities like the historic Indian Claims
Commission, and “Proceeds of Labor” accounts, which are based on income earned
from land and natural resources that are under trust management for tribes by the
government. Today the government purports to hold about 2,900 trust accounts for
about 250 tribes.



Tribal Trust Statutes

The government’s management of tribal trust accounts, funds, and assets are gov-
erned by several statutory schemes. There are statutes that address tribal trust ac-
counting duties and issues. There are statutes that address the investment of tribal
trust funds. There are statutes that address the management of tribal trust assets
and natural resources. By these statutes Congress has delegated authority for fidu-
ciary duties regarding tribal trust fund accounts, funds, and assets primarily to the
Departments of the Interior and the Treasury.

Investment Statutes. Nineteenth century treaties and statutes usually ensured
that while it held funds in trust for tribes, the government was obligated to earn
interest on the funds. Throughout the twentieth century, statutory fiduciary invest-
ment duties and beneficiary protections increased for tribal trust funds. The stat-
utes governing the government’s investment of tribal trust funds are codified at 25
U.S.C. §§ 161, 161a, 161b and 162a. Generally, the Interior Department has discre-
tion to deposit tribal Proceeds of Labor account funds in the Treasury or invest
them outside of the Treasury in a range of statutorily approved financial instru-
ments. If deposited in the Treasury, since 1984 they must earn interest at rates de-
termined by Treasury considering current market yields on comparable marketable
obligations. Since 1974 Interior regulations have required Judgment Awards to be
invested outside of Treasury.

Resource Management Statutes. A good summary of the general statutes gov-
erning the management of tribal land (including leases for agriculture, grazing and
rights of way) and natural resources such as oil, gas, minerals and timber that the
government holds in trust for tribes can be found in Felix S. Cohen, Handbook of
Federal Indian Law §§ 17.01-17.04 (2005 ed.). These statutes typically include pro-
visions for the government’s collection of income from the management of tribal
trust assets and deposit of that income in Proceeds of Labor accounts for tribal
beneficiaries. There are also a few “tribe specific” statutes that govern the govern-
ment’s management of the trust assets or natural resources of a specific tribe.

Accounting Statutes. Congress recently has addressed tribal trust account ac-
counting matters in several ways. Since 1987 Congress has mandated that the gov-
ernment perform and provide tribal trust account accountings, audits and reconcili-
ations. Pub. L. No. 100-202 (1987). The accounting and audit mandates are key fea-
tures of the American Indian Trust Fund Management Reform Act of 1994. Pub. L.
No. 103-412; 25 U.S.C. §§ 4044, 4011(c). In addition, since 1990, in the so-called
Indian Trust Accounting Statutes, Congress has provided that, with respect to tribal
trust fund mismanagement claims, the general six year statute of limitations for
claims against the government does not begin to run unless and until the govern-
ment has provided tribal beneficiaries with proper trust fund accountings. Pub. L.
No. 101-512 (1990)—Pub. L. No. 112-74 (2011). In the wake of the provision of re-
ports to tribes in 1996 as a result of a government contract with the accounting firm
of Arthur Andersen to perform tribal trust accountings, in 2002 and 2005 Congress
provided that for purposes of applicable statutes of limitations the date on which
tribes received their Arthur Andersen reports is deemed to be December 31, 1999
and December 31, 2000 respectively. Pub. L. No. 107-153 (2002), Pub. L. No. 109-
158 (2005). These last two sets of statutes are intended to toll the commencement
of statutes of limitations on tribal trust accounting and mismanagement claims and
defer the accrual of such claims.

Tribal Trust Cases

Indian Claims Commission. Historically tribes had limited access to federal courts
and had to get special acts of Congress authorizing their claims against the govern-
ment. In 1946 Congress created the Indian Claims Commission (ICC). Pub. L. No.
79-726. The ICC was authorized generally for a limited time period to hear and ad-
judicate historic claims of tribes against the government that accrued before August
13, 1946. It had jurisdiction only to award money damages. There were over 600
ICC claims filed. When the ICC began, the government was holding about $28 mil-
lion in trust for tribes. The ICC ultimately awarded over $1.2 billion to tribes as
Judgment Awards held in trust by the government unless and until distributed.

Supreme Court. Tribal access to federal courts today is generally more available
but the U.S. Supreme Court has set strict requirements for tribes suing the govern-
ment for money damages for alleged breaches of trust. The Court requires tribes to
show a substantive statute or regulation that (1) imposes specific fiduciary duties
or creates specific beneficiary rights and (2) can be “fairly interpreted” as mandating
compensation by the government in the event of a breach. United States v Mitchell,
445 U.S. 535 (1980) (Mitchell I); United States v Mitchell, 463 U.S. 206 (1983)
(Mitchell II); United States v Navajo Nation, 537 U.S. 488 (2003) (Navajo I); United
States v Navajo Nation, 556 U.S. 287 (2009) (Navajo II).
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Post-AA Reports. As noted above, tribal trust account holders were provided Ar-
thur Andersen reports in 1996. The Arthur Andersen reports examined some trans-
actions in some tribal trust accounts for a 20 year period (1972 to 1992). Also as
noted above, for limitations statute purposes, in 2005 Congress deemed these re-
ports to have been received by tribes on December 31, 2000. Without further ad-
dressing of the matter by Congress, by the end of 2006, over 100 tribes had filed
claims in federal courts for historical trust accountings or for damages for trust
funds and asset mismanagement.

Due to threshold issues of jurisdiction, discovery, evidence and procedure very few
tribal trust cases have proceeded to determinations regarding the merits of a tribe’s
claims or remedies. To this day there are no final unappealed court decisions on the
merits of government liability for historical failure to account or for funds or assets
fiduciary mismanagement. There are no final decisions with appeals exhausted re-
garding the existence or scope of remedies or relief that may be judicially awarded.
Tribal trust cases are costly and time consuming.

Settlements. Between 2001 and 2009 there were four full or partial negotiated set-
tlements of tribal trust claims. From 2010-2011 there were another three negotiated
settlements. In 2012 there have been negotiated settlements in 42 tribal trust cases.

Conclusion

Many reports from federal agencies including the Government Accountability Of-
fice and the Department of the Interior’s Office of the Inspector General have been
highly critical of the government’s historical failure to account for and properly
manage tribal trust funds and assets. Government contractors including Arthur An-
dersen and Price Waterhouse have reached similar conclusions. The 1994 Trust Re-
form Act was preceded by House Report No. 102-488 (1992), entitled “Misplaced
Trust: The Bureau of Indian Affairs’ Mismanagement of the Indian Trust Fund.”

In light of these reports, court cases and settlements, NARF believes that it is
timely for Congress to review the government’s on-going fiduciary management of
tribal trust accounts, funds and assets. While it is not for NARF to make specific
recommendations, in keeping with tribal sovereignty, the federal policy of govern-
ment-to-government relations with tribal nations and the recent United Nations
Declaration on the Rights of Indigenous Peoples—which includes the right of indige-
nous peoples to “free, prior and informed consent” to approve or reject proposed ac-
tions or projects that may affect them and their land and resources—NARF urges
Congress to work with tribes regarding any needed trust reform. The new Secre-
tarial Commission on Indian Trust Administration and Reform is tasked with pro-
viding advice and recommendations to the Secretary of the Interior on trust man-
agement. As part of its comprehensive evaluation of government trust management
the Commission is seeking the input of tribes and Indian organizations at a sched-
uled series of public meetings this year. Tribes and national and regional tribal or-
ganizations have invaluable experience and expertise on tribal trust accounts, funds
and assets that can be shared with the Commission, and with Congress through
hearings such as this.

Thank you for the opportunity to assist the Committee at this Oversight Hearing.

The CHAIRMAN. Thank you very much, Ms. McCoy, for your testi-
mony.
Mr. Fletcher, will you please proceed with your testimony.

STATEMENT OF MATTHEW L.M. FLETCHER, PROFESSOR OF
LAW/DIRECTOR, INDIGENOUS LAW AND POLICY CENTER,
MICHIGAN STATE UNIVERSITY COLLEGE OF LAW

Mr. FLETCHER. Thank you. Chairman Akaka and Members of the
Committee, it is a pleasure to testify today on the Federal trust re-
sponsibility to Indian nations and I say chi-miigwetch for the invi-
tation to testify.

I am a member of the Grand Traverse Band of Ottawa and Chip-
pewa Indians which is located in the center of the universe,
Peshawbestown, Michigan. I am the co-author of the sixth edition
of Cases and Materials on Federal Indian Law with the late David
Getches, Charles Wilkinson and Robert Williams, and the author
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of American Indian Tribal Law, the first casebook for law students
on Tribal law.

In 2010, I was elected to the American Law Institute and my col-
league, Wenona T. Singel and I currently head up the effort to ini-
tiate an ALI restatement project on American Indian Law. Chapter
one of this proposed project will be on Tribal Federal relations. So,
it is very fortuitous that I have been called to testify today.

I am going to talk a little bit about the historic underpinnings
of the trust responsibility to begin. The Supreme Court interpreted
the meaning of the Indian Commerce Clause and how it interacts
with Indian treaties in the so-called Marshall Trilogy of early In-
dian law cases. In Johnson v. M’Intosh, an early Indian lands case,
Chief Justice Marshall held that the Federal Government had ex-
clusive dominion over land transaction with Indian Tribes, exclu-
sive as to individual American citizens and as to State government.

In Cherokee Nation v. Georgia, Chief Justice Marshall held that
while Indian Tribes were not State governments as defined in the
Constitution, nor were they foreign nations. They were something
akin to domestic dependent nations.

And finally, in Worcester v. Georgia, Chief Justice Marshall con-
firmed that the laws of States have no force in Indian Country and
that the Constitution’s Supremacy Clause has powerful, gives pow-
erful effect, to Indian treaties as the supreme law of the land.

The latter half of the 19th Century and first half of the 20th
Century was a low point in Federal Tribal relations, however. In
cases like United States v. Kagama and Lone Wolf v. Hitchcock, the
Supreme Court adopted a guardian-ward concept of Federal Tribal
relations. The guardian-ward concept gave license to the Executive
Branch and Congress to interfere with internal Tribal affairs, un-
dermine and even expropriate without just compensation Tribal
property rights and to eliminate the ties between Tribes and the
Government during what we now call the Termination Era.

The trust responsibility never completely disappeared, however.
In 1942, the Supreme Court held in Seminole Nation v. United
States that the U.S. should be held to the most exacting fiduciary
duty when handling trust funds. I will quote from the Court at this
time.

“Under a humane and self imposed policy which has found ex-
pression in many acts of Congress and numerous decisions of this
Court, it has charged itself with moral obligations of the highest
responsibility and trust. Its conduct, as disclosed in the acts of
those who represent it in dealings with the Indians, should there-
fore be judged by the most exacting fiduciary standards.”

In 1970, President Nixon’s message to Congress announced a
fundamental shift in Federal Indian policy, self-determination. The
message renounced the termination policy, established that adher-
ence to the Federal trust responsibility would now guide Federal
Indian policy, and proposed a structure to dramatically reduce Fed-
eral control over internal Tribal relations by recognizing greatly in-
creased Tribal authority to manage affairs on their reservations as
a replacement for Federal bureaucratic control.

Congress has generally adhered to the concepts of the trust re-
sponsibility in virtually all modern Indian affairs legislation, from
1971 with the Alaska Native Claims Settlement Act to the present
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with various water settlements and the Tribal Law and Order Act.
Appendix 1 of my testimony lists many of these statutes.

There have been no termination acts or similar statutes for over
50 years. I have to thank Reid Chambers for reminding me of this
continually. This history of Executive and Congressional voluntary
adherence to a trust relationship is at the heart of the Federal
Tribal relationship in modern times. I will add that the Solicitor
General’s decision making record in acting as a trustee for Tribal
interests since 1970, before the Supreme Court, largely has been
exceptional.

But not all is well with the trust responsibility. Conflicts of inter-
est undermine the Federal Government’s duties and the Supreme
Court has enabled the Executive Branch to avoid responsibility for
consequences of trust breach to Indian Country . I am the author
and editor of a blog called Turtle Talk where I have been following
a lot of these conflicts of interest and I am more than happy to talk
about them during the question and answer period.

And I will add, as you can see in my summary, that there are
many examples of this including the current relationship with the,
excuse me, the National Labor Relations Act as to its application
to Indian Tribes and casino interests, the conflict within the De-
partment of Interior about the San Francisco Peaks and the trust
responsibility in terms of, in that regard as well.

I thank you for your time and for the Committee’s leadership in
this area. I welcome your questions. Chi-miigwetch.

[The prepared statement of Mr. Fletcher follows:]
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PREPARED STATEMENT OF MATTHEW L.M. FLETCHER, PROFESSOR OF LAW/DIRECTOR,
INDIGENOUS LAW AND PoLICY CENTER, MICHIGAN STATE UNIVERSITY COLLEGE OF
Law

Chairman Akaka, membars of the Commities, it is a pleasure to testify todwy on the
foderal trost respensibiliny @ Fedian notions and §osey chinfigwetch for inviting me o (his
hearing,

1 am Prefessor of Law at Michigan State University Colicge of Law and Director of the
Indigenous Lavw znd Policy Center, I am the Chief Justiee of the Poarch Band of Creek Indians
Supreme Court and [ also sit a5 an appellate judge for the Pokagon Bend of Potawatomi Indians,
the Hoopa Yalley Tribe, the Lower Blwha Klallam Teibe, and the Notlawaseppi Huren Band of
Potawatomi [ndians. [ am a member of the Grand Traverse Band of Ouawa and Chippewa
Indiang, loented in Peshawbestown, Michigan. In 2019, I was clected to the Awmeriean Law
Institute (ALD). My cotleague Wenona T. Singel and [ currently head up the effort to Infliate an
AL restatement or principles project on American Indian Law.

I 2m co-esther of the sixth edition of Ceses and Molerialz on Fedgral fndian Law
{Thomson West 2011} with the late David Gelches, Charles Wikinson, and Robert Willlans,
and author of dmerleen Indios Tribal Law (Aspen 2011), the first casebook fir Jaw students on
tribal law. Thiz year, 1 published The Retwrn of the Frgle: The Legal History of the Grand
Traverse Band of Qtiawa and Chippewa Indions (Michigan State University Press), and co-
cdited The Dufion Civil Rights Aet ar Forty with Kristen A, Carpenter and Angelz R, Riley
{UCLA American Indian Studies Press). [ have published anticles with Arizop Law Review,
Harvard Jowrnal on Legistation, Hastings Law Jowurnad, Univarsity of Colorado Lew Review,
Hoxston Law Review, Talane Luw Feview, and many others. Finally, I am the primary ediior and
awkor of the leading law blog on Americar indian law and pobicy, Tivde Talk.

I graduated from the University of Michigan Law School in 1997 and the University of
Michigan in 1994. I have worked as a stafl attorney for four Indian Tribes — the Peseua Yaqui
Tribe, the Hoopa Valley Trike, the Suquamish Tribe, and the Grand Traverse Band, | served as a
judicial consultant to the Seneea Mation of Indians Court of Appeals, and as a pro tem judge for
the Liltle River Band of Ouawa Indians Court of Appeals. I am here in my individual capacity
and zone of my statements taday should be trested as official stalements,

Today, I hope © provide a brisf overview of the historic underpinnings of the federal
trust respensibiity by Indian nations {Padt I discuss the current stafus of the trost relationship in
Hpht of the lzudebls Congressionsl policy supparting tribal self-detormination and the
lamentable Snprems Court jurisprudence in the Geld {Part [1); and offer a fow suggestions on the
future of the trust responsibility and Congress’s role in denling with Indian affuirs (Part .

' DAV . GETCHES, DHARLES F. WILKMNS0N, ROOERT A, WILLIAMS, Jr., AND MATTHEW M. FLETCIER, CASRS
AND RIATERIALS OM FEDERAL IW0l Lo {6tk cid. 261 1) {horcivatter GETCHES, FEORRAL InGiat Law) corsiielcs
o significent soures for much of the iat dred fa this | have atsn brreowd heuvily e sevesal
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L The Foundatiens of the Trusi Responsibility

The constituional text provides for two means by which [ndian tribes and the United
States wAll imteract, Flest, the sa-called Indizn Commerce Clause provides that Congress has
authority 1o regulate commerce with the Indian iribes. One of the first azte ef fhe First Congress
was to implemsnt the Indian Commeree Clause in the Trade and Intercourse Act of 17907
Second, the federal government’s Ireaty power provides an additional form by which the United
States deals with Incian tribes. There are hundreds of valid and extant freaties batween the
United States and various Indian tribes,

The Marshall Trilogy

The Supreme Court interpreted the meaning of the Tadian Commeree Clavse and how it
nteracts with Indian reeatics in the so-cofled Masshall ‘Trilogy of early Indian law cases, In
Jofmsan v, MInosh? an sarty Indizn lands case, Chief Justice Marshall held that the fderal
governmen: had exclusive dominjon over land transactions with Indion tribes - exclusive as t>
individual Amerivan citizens and, implicitly, as 1o state government In Cherokee Notion v
Geargio,' Chicf Justice Marshall's plurality opinion asserted that while Indian tribues were not
state governments as defined in the Constitution, ner were they foreipn nations, they were
somathing akin to “domestic dependent nations.™ And, finally, in Warcester v. Ceorgia,” Chief
Justice Marshall confirmed that the Iaws of slates have “ne foree” in Indian Country, and that the
Conslilulion’s Supretnacy Clause gave powerful effect to Indlan treaties as “the supreme law of
the land.”

1n each of these thres opizions, Chief Justice Marshall recopaized moval Hmitatiozs on
the federal govemment's plenary zuthorily in Indian aoffetrs; for example, In Jodrmson w
A 'Intost, he wrote, “Humanity, howsever, acting on public opinion, has eslablished, as a gensral
rule, that the conquered shall not be wantonly oppressed, and that their condition shall remain as
eligible as is compatible with the objeets of the conguest.™ Other Justiees pressed Marshall on
the status of Indian tribes In the Ameriean Republie, however, facnsing on the word “pratection”

of my other previons writings, 1 thank Das Rey-lear for substantive comments. | abse ibenk Blaine Barr Tor
devetoping the musberials in Appencdix 1. .

¥ See An Act to repulaie trade and intercourse with the Indian tribes, July 23, 1792, 1 Stat, 137, vow sodifiod as
ametnfzd 26 25 U.B.C. § 177,

2115, 543 {1923}

430051 (1831}

*31 U5, 515 {18323

8 Jotmson, Zt 1.5, at 384,
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in carly Indian treaties.” The various Juslices debated the teaning of “protection™ s being either
an invilation to dependence or the recognition of palitical distinctiveness.

Avcording W Chief Justice Marshall in the Jo?mrnn case, Indion tribes included
characteristizs of both “dependent” ard “distiner” rations,” & sort of middle ground, But in
Chorokes Nadon, writing for “the Conrt™ (but really owly for himself and cne other Fustiee),” he
famously Isbeled Indian trihes "domestic dependint nutions™™ as 2 new jepal term of ait created
from whale eloth in ordler to avold classifying Indian tribes as either States or foreign nations. In
this case, the Chief Justiea denigrated Indian tribes a great deal: *[TThey are in a stale of

pupilage. Their relation to the United States resembles that of a ward to his guardian bt

Justiee Thompsan's dissent in Chevokes Nation suggested a different reading of the word
“mretection.” Drawing on principles of Intermational comman lave, Justice Thompson found that
weaker slates sipning tresties of protoetion do not, & & side-offect, lose thelr sovereignty:

[A] weak stale, that, Tu order to provide for its safety, places liseff under the
protection of 2 mare powerful one, without siripping itself of the right of
government and sovereignty, does not ¢ease an this account to be pluced among
the sovereigns who acknowledge no other power, Tributary and feudatory states
do nat therehy ceass (o be sovereign and independent states, so long as self
government, and sovereign and independent authorily is [eft in the administration
efthe state.?

Al ¢hat is required for @ weaker slate to rlain statehoeod Is & resorvation of the right w seli-
gavernment, A stapie in American indian trezties.”? “Protoction” and nationhood are net numuaily
exclusive,

While Justive Thompson's definition of "profection™ did not win the day In Cherokee
Nation, the Court in Warcester, per Chicf Justice Marshall, adopted his analysis. Writing for the
Court, Chief Justice Marshall drew upan the ralations betwsen Great Britain and the [ndian tribes

* Bosides the Cheroker troaties, other Indan ics the Masshall Court di I, including the Delaware treaty,
used the tonm “protaction” us well. Yer Cherofes Maotion, 38 US. ot 63 {Thempeon, 1, disserting); see alm
J?'c??.es:er, 3ULS. ot 557 fuoting thar s stipaizion is found in Indian immcs, gcmﬁ}"}
® foimson, 21 1.5, al 556 {“The peculiar situation of the indines, ity I, sl L 25 &
dependent, and in some mapects a2 a disfred propie nccunying o counlry chrimed by Greatl Britain, and 'vu tac
ancrmi and brave not ko be dreaded as Tormidoble coemiss... ).
Ciharokes Netion, 30 11,5, at 13 {Marshall, CJ.).
74, at 17 (Marshall, C1),
" rd parshall, C.1).
12 Ser Chernkea Nafion, 30 1.8, al 53 (Thompson, J., dissenting.
W See M. at 54-55 (Thampson, J.. dissenling} Thoy have never been, by conquest, reduced o the shuatlon of
bjecls ko any eonquerar, and thereby lost their separate national existence, und the rights of setl paverament, and
Become subject to the Taws of the conyurar. Whon cvar wars have laken place, they have been fillawed by repular
sremizr of pesce, eantaining stipulatisas on each side aceording to eNisting cioew 1 the Imdine pston aheays
presering is distinat and 1z natione! chamater,”).

(3
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pre-Revolutionary War ta find that “prolection” megnt wwhat the Indians would have thought it
meant — “It merely bound the nation to the British crown, as a dependent ally, clabming the
protection of a powerfal friend and ceighbour, and receiving the advantages of that protection,
withowt Invaiving a streender of their natioval character.™ 8o it was with the Briish crown as &
I with the America govensment, Chief Instice Marshall added — “The Cherokees acknowledge
themschves 1o be under the protection of the Unlted States, and of no other powar. Profection
does not imply the destrnction of the protected.™'"

Chicf Justice Marghall ended with his famous distum, “The Cherakee nation, then, is a
distinel community, oocupying its own territory, with boundaries aecurately desoribed, in which
the Faws ol Georpia can have no foree, and which the citizens of Geergia have no right to enter,
Bt wilh the assent of the Cherakee themsetves, or in confoomity with treatles, and with the acts

of co::gress.”“’

The Guerdion-Ward Relafipnsiip (1835-1570

Chief Justice Marshall’s view {hat Indian tribes were “distinet politioal communities”
residing on Tands whese state law "can have no Foree™ did uot prevail for long." The latter half of
the 19th century and first half of the 20th century was a low noint in federal-tribal relations. In
cages like United States v, Ke:lg.rm.'a,“I Stephens v, Cherakee Nation,"® Cherokee Nation v,
FHitcheock™ and Lone Wolf v. Hitcheock™ the Supreme Court adopted a “guardian-ward”
sonceps of foderal-tribat refations.

The Suprems Court's roview of Congressionu? acts in this rrea resciwed en exireme fevel
of defecence when i held in Lone Wolf'v. Hitchoort ™ that challenges to Congresskmal authority
te regelate Indian affairs wers foreclosed by what is now referred (o as the peitficsl guestion
doctrine.™ Lower courts followed the Supreme Court’s lead in cases Ike United Srates v,
Clapox,® whete the court held that Indjan reseryations were 2 Kind of school for Tndian people to
learn how to become civilized,

% Qo Tgrrester, 31 1HE, 6L 555,

w55

¥ piSELL .
7 Sa Mkiched v, Cnited States, 34 U.5. 711 (1835} {relumning to $1e dependency
511805375 {1885},

2 174 5. 445 {1895}

@ 187 1.5, 294 (1902},

2187 U8, 553 (1903},

2 See genmerally Reid Peyton Chambers, Sidicial Enforcument of the Fedoaral Trust Respansibiilty 18 Indians, 27
STap. L. REV. 1213, 1234-28 (1975)% Keid l'cyron Chambers & Mooroe B, Price. Regwioting Sovergigany
Seereteniaf Pisceetion and the Leasing of fadlan Lards, 26 3%am, L. REV. 1061, LOEE-75 [1974); Felix 5. Cohen,
Indion Rights and the Federal Courts, 34 MiHn, L, Rev, 145, 19548 (1340).

2187 U8, 553 (1903}

* 1 ol 565-686.

B 351, 575 {42, O, 1958

EAY
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The puardizo-wurd concept gave lieense to Cungress and the Executive branch 1o
interfere with Tnternal tibat affairs, undermine and even expropriate without just compensation
tribnt property righis, and 1o climinnte the ties between tribes and the government during the
Terminalion Bra, For example, Congress adopted aliotment of Indian lands as eational poliey in
1887, President Theodore Roosevelt refecred to the slotment solioy in 1903 as “a mishly
pulverizing wngine to break up the wibal mass."™® It was enommcusly effective in reducing the
tribal land base. From 1837 when Congress adopted this policy until 1934 when it cnded the
policy, twa-thirds of ribal land haldings moved into ston-Indian ownership.”’

Congress nlsa experimented with extending sfate jurisdiction into Indian country. In
1953, Congress passed House Concurrent Resolution 108, calling: for the cventual termination of
services and programs to tribat sovernments. Congouss then began the process of cheosing
individual fndinn tribes and terminating them. Congress tarpeted tribes mostly in California,
Oregon, Uiah, Dklakoma, and Wisconsin for tennination, which consisted of sutting off federat
appropriatiens, dishanding wibal govenment, snd privatizing wibai businesses.” President
Kennedy informally pul the practice on hold end by 1973 Congress had formally ended the
termination era by restoring the Menominee Tribe to fisl] status as a faderaily recognized tribe. 2
Net all terminated tribes havo been restored, however.

During the Ternination era, Congress enacled several stalules that served the process of
tecniinetion. [n 1953, Congress enacted 2 statmfe conmmonly known as Publio Law 230 that
extended state orimingt and civit adjudicatory jurisdiction inte Tndian country in several states,
most notably in Californiz, withent tribal consent.™ Other siates hod the optian of scoepting
Jurisdiction over Indian country,

The trast respousibility never completely disappearcd, however, Tn 1942, the Suprame
Court held in Seminole Naifon v. United Siates.” that the United States should be held to the
most exacting fiduciary duty when handing tribal trust finds:

Futthermore, this Coutt has recapnized the distinclive obligation of trust
incumbent upon the Govemment i its dealings with these dependent and
sometimes exploited paople, ... In carrying ow its treaty obligations with the
Tndian ribes the Government is something more than & mers conlracting pariy.
Ender o Rummane and self imposed pelicy which har jound expression in many
acts of Gongress and mimerous decisiony of this Cours, it has charged iself with

* ROBERT DERKHOFER, JR., THE WHITE Man'5 INDIAN 175 (1978)

T See Stacy L. Leeds, Borrawing fronr Blockecre: Expanding Tribel Loud Bases throngh the Craation of Fufure
Trtareses enef Joinr Tenaaches, RO T, L. REv. 827, §11-32 (20U4).

= Por u TisLoMormination aets, sen GETCHES, FEPERAL TNDIAN LAW, suara nolc §, at 20405,

23 11.8.C. §§ 905-903 L

 ang. 15, 1952, e 505, § 2, 67 Sinl. 5BE, codifed Jr refevant pave @i 18 BR.CL § 1162 See afvo 2T LS §
TI6Ga0) {peallel chvil provision).

# 316118, 286 (1M2}).
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moral obligaiions of the highest responsibility and trust. its conduct, ar disclosed
In the cots of those who represem & In Jealings with the Indians, should therefore
he fudeed by the most exacting fiduciary stamedneds, Payment of Tords at the
request of & tribal council which, io the knowledge of the Govermmant offivers
charged with the administrotien of Indian affairs and the dishursement of [unds to
satisfy trepty nblizations, wars composed of represenzatives faithless te thely own
peeple antd without inteprity would be a clear breach of the Govermment's
fiduciary obligation.?

While tribal trust breach olaims were cccasionally successful, for the mast part tribal sfforts fo
challenge the ledera] government’s administration of tribal assels were not™

f.  The Curront Siate of ihe Trust Responsibility
The Self-Determination BEra (1970-Preseny)

In 1970, President Nivon's message to Conpress aunounced a fundamertal shift in
federal Indian policy — self-determination* The Message renounced the terminntion pelicy,
established that adherence to the federal trust responsibility would guide federal Indian policy,
and proposed 2 struciure to dramatically reduce federal vontrol over tribes — by recognizing
areatly increased Wtital suthority to manage affairs on their reservations es o replacement for
Federal burepuceratie eontrol. Speeifically, President Nixon wrote:

I place of policies which oscillate betwesn the deadly extremes of forced
termination and constant paternalism, we suggest a policy in which the Federl
government and the Indian community play complemenlary roles.

But most impartantly, we have tumed from the question of whether the
Federal government has 2 mesponsibiiity to Indians o the question of how that
responsibility eun best be fatfitled, We have cancluded that the Indians will gat
better progasms and that public menies will te more effectively expended if the
pes;leswha are most affected by these programs are responsible for opemating
them.?

The Nizon Administraton and Iater Administeations proposed and oversaw the adoption
of mimerous statutes in which Congress finally allowed [ndian tribes to take over federal indian

* rd, at 206-07 (emphasis added},
a g, Tec-Hit-T'on Indians v. Uniled Slates, 348 th3, 27 (19485); Blonx Tribe v United Slates, 316 U5 217
(1942).
* wiessaga from fhe Prosidenr of the Unfted Smtes Transwitiing Recommendations for indian Poticy, H. 2. Doc. No.
gsﬁi. Fet Cong., 24, Sess (39730 116 Cong, Reo, 23238,

S
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affairs programs.® The various Self-Determination Acts include the [ndian Self:Determination
and Education Assistance Act® and the Native American Housing Assistance snd Sclf-
Determination Act™ These Acts implement o federal-trihal relationship first proposed by
Interior Secretary Collier during the debates leading up to the Indian Reorganization Act of
1934 Congress also took steps to encourage fribal economic development with the coactment
of statutes such as the Tndian Finance Act of 1974-.'m lhe Indian Tribal Government Tax Status
Act of 1982,*" and the Indian Gaming Regulatory Act of 1988.%* Congress enacted legislation
supporting tribal law enforcement, the development of tribal courts, and perhaps the most
controversial Indian affairs statute In the cm, the [ndian Child Welfare Ac‘r,*3 requiring the
transfer of state court cases involving Indian child custody to tribal courts. Appendix 1 of this
Statement includes a list of selected Congressional Acts adopted during the period of the federal
sel fudetermination policy.

The relationship belween Tndian tribes and the [edem] government is best described as a
trust relationship, with the United States acting as a trustes 1o tribal interests. The give and take
of the trust relationship often is under the surface, o of the sight of courts and many
policymakers,™ From the vantage point of history, the 1970 Nixon Message did something novel
by emphosizing the trust responsibility, recognizing the Government's frequent conflicts of
interest, and dirceting Executive officinls to devise ways to be faithful to the frust respensibility
and where feasible avoid conflicts of interest, This conception of the trust responsihilily has becn
variously ohserved in subseguent Adminisiations over the past four decedes, but it hes often
been a significant force in Exccutive Branch policy and no subsequent Administration has
explicitly deviated from it.¥

Congress has generally adhered to the concepts of the trust responsibility in virtually all
modern Indian lepislation — from 1971 with the Alaska Mative Claims Settlement Act®® to the

3 Se generally Philip S Delaria, The Era of Indiav Ssif-Determation: 4n Gverview, in INDIAM SELF-RULE:

FIRST-HAND ACCOUNTS OF INDIAN-WHITE RELATIONS FROM ROOSEVELT TO REAGAN 191 (Femeth R. Philp, ed.

1986).

¥ pub L. 93-638, B8 Stat 2203 (1975), codiffed ar 25 U.S.C. § 450 ot scq.

¥ Pub. L. 104-330, 110 Stat, 4017 [1996), codified ot 25 U.5.C. § 4101 eLseq.

¥ Lo MLR. 7802, 73rd Cong., 2nd. Sess., Tit. 1, § 4{i} (authorizing [ndian tikes “{te cxercise any other powers now

ar hereafler dalepated 1o the Qffice of Indian Affalrs, or any nffelnls thereof, ... and to act in gencral as o Federa

agency in lhe administration of Indian Affairs...™), reprinved af VINE LIELORIA, JR., THE INDIAN REORCAMIZATION

ACT: CONGRESSES A¥D BiLLs 10 {2002).

3 pub, L, 93-202, § 2, Apr, 12,1994, 88 Siat, 77, 25 TLSCL § 1451 ot seq.

* pyb. L. 57-473, Title 11, § 202(n), Jan. 14, 1983, 96 Stat, 2608, codified a5 amended ot 26 11.8.C. § 7871.

# pub, L. 100-497, 102 Stal, 2467, codifiod a 25 11.5.C. §§ 2701 o! seq.

# pyb, L. 55-608, § 2, Nov. €, 1978, 92 Stat, 3069, contfiod af 25 U.S.C. § 1901 ot seq.

1 thank Reid Chambers aud Bioug, Endresen for 1his paint.

b g, Memorandumn for the Heads of Executive Depactments and Agencles (Nov. 5, 2008) {President Obamal,
flable ar hitpdivewav.whitehouse. povithe-peess-pilice/mamorandom -tribal-consulation-sipped-president. For a

Jaumdry 175t of other administrative materials on tribal conzultation in the lnst several administrations, see Thomas

Schlasser, Orders and  Polleles Reparding  Consultation  with  Indian  ‘Tribes, oailable af

e schlassedawdilos eomfennsultPaliclesReConsult2a 20waIndtanTdbe.him.

¥ Pyb. L. 93-203, 85 Stal. 688 {Dec. 1B, 1971), codlfiad ar 43 .5.C. § 1601 er geq,
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present with water scttlements,” and the Tribal Law and Order Acl.®® There have been no
termination aets or similar statwtes for over 50 wyears. This history of Executive and
Congressional voluntary adherence to a trust relationship (whether it is designated and discussed
under the framewark of trust responsibility or not) is the heart of the federal-tribal relationship in
modern times.

Tire Difficulty in Enforcing the Triss Relationship

However, what is most visible in the tmst relationship are the cases invalving tribal
efforts fo enforce the trust retationship, Tribal-feders! disagreements aver the enforceable duties
under the trust relationship likely will continue to generate significant litigation in the coming
years.

The Supreme Court has given definition to the faderal trust responsibility in two cases
dealing with the government's liability for its management of Indian natural resources, United
States v. Mitchell ™ and United States v. Mitchelf JI™ The two cases involved a claim for
meney damages by members of the Quinault Tribe for federal mismanagement of the fimber on
their allotments, In Aitchel! 1, the Court held thal the allotiees had not established liability under
the General Allotment Aet, because it contemplated that "the allotice, and not the United States,
was to manage the land.” The Act “created only a limited trust relationship between the United
States and the allotter that does not impose any duty upon the Govermnent 1o manage timber
resources.”’

In Mirckell I, the Court remanded the case to determine whether liability could be based
on slatules other than the General Allotment Act. The Claims Court found an enforceable duty in
the Indian timber management staluivs and in Aitehelf I the Supreme Court agreed:

In conirast to the bare trust created by the General Allotment Act, the statutes and
regulaiions now befors us clearly give the Federal Government firll respansibility
Lo manzge Indian resources and land for the benefit of the Indians. They therehy
cstablish a fiduciary refalionship snd deline the contours of the United States®
fiduciary responsibilities.™

The Supreme Court has retreated from many of the broader statements in Mitckel! I1,7
but still utilizes the anaiytie structure articulated in that decision. For example, in Ukited States v.

# For a chart demiling the dozens of Congressionalty-ratified Indian water rights settlements, see GETCHES,
TFEDERAL INDIAN LAW, siprg note 1, ol 828-29,

#pub. L. 111211, Title [T, 124 Stat 2263 {July 39, 2010},

* 445 U.8. 535 {1980).

5 J§3 LS. 206 (1983).

* Aitzihell £, 445 U.B. al 542-43.

463 1.5, at324,

5’ &2, United States v, Jicarilla Apache Nation, 131 8. Ct. 2313, 232223 (2011) {“The Goverament, of course, is
Rot o private trustee. Though the el stututes o inate the relabonship butween the Governoxnt and the
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White Mountain Apache Trike,® the Court affirmed a multi-million dollar judgment in favor of
the Tribe where the federal povernment had promised to transfor ownership of scveral foderal
buildings on the reservation to the Tribe, but Instead allowed the buildings to rot and decay
before the transfer. ™

Most recently, the Supreme Court in Umited States v. Jicaritla Apache Nation’®
suggested that the federal government's enforeeable trust obligations could be limited to express
Congressional statements accepting a trust obligation, while rcalfinning the existence of a
“general" trust:

We do not question “the undisputed existence of a general trust
relationship between the United States and the Indian people ... The
Government, following “a humane and self imposed policy ... has charged itseif
with moral chligations of the highest responsibility and trust” ... obligations “to
the fulfillment of which the national henor has been committed” .... Congress has
cxpressed this poliey in a scries of statuies that have defined and redefined the
trust relationship between the United States and the Indian tribes. In some cases,
Congress established only a limited trust relationship (o serve a marraw purpose,

In other cases, we have found that particular “statutes and regulations ...
clearly cstablish fiduciacy obligations of the Govermment™ in some areas, ... Onee
federal law mposes such duties, the commen law “could play a rofe.™

However, as Justice Sctomayor noted in her dissent, the real question in fiture years Is
whether (and fo what extent) the existence of the “general trust” has any import.”® She
coneludad:

But perhaps even more troubling than the majority's refusal to apply the
[iduciary exception in this case s its disregard of our cstablished precedents that
affirm the centrel role that common-lew trust principles play in defining the
Government’s fiduciary gbligations to Indian tribes. By rejecting the Nation's
claim on the ground that it fils w identify a specific statutory right to the

Indians a “trust,” ... 1hat Irust is defined and governed by statutes rther than the commron law, Sea United States v.
Nevajo Narion, 537 118, 488, 506, 123 8,0t 1079, 155 L.Ed.2d (0 (2003) (Mavalo 1) ([ T]he analyzis must taia on
gi:eciﬂc rights-creating or duty-lmposing statitory or regulatery prescriptions™}: "),

537 ULE, 465 (2002
% Bur see Navego Nation 1, 437 115, 488 freversing a S600 million judgment against the government fire alleged
st viotations under the Indian Mineral Teasing Act); Unkted Siates v. Mavajo Wetion, 129 5. Ct. 1547 {2009)
Mavajo IT) {reversing r $600 million judgment against the povernment for alleged Irusl vinlations under ather
sialutes).
%1318, Cr. 2313,
*? . at 232425 (citations pmitted).
 See ia. ut 1340 (Sotamayor, 1., disseating).
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communications at issue, the majority sffectively cmbraces an approach cgpoused
by prior dissends that refects the rele of common-law principles altogether in the
indian trust context. [1s desision to do 50 in 2 case voiving only a narrow
gvidentiary issue iz wholly unnecessary and, worse yef, risks fumther diluing the
Govemment’s fduciary obligations in # manner that Congress clewrly did not
intend snd thar would infliet serfous harm on the already-fraved relationship
between the United States and Indian tribes. ™

The Impact of the Execrgtive Brancir’s Conflicts of Interest an Supreme Court Lifgution

Jicariila Apacke Netigi is mersly one case in a long line of cascs and agency decisions
invelving conflicts. The Departments of Justive and Interior routinety ars forced to make
decisions that stherwise constitute a serious conflict of herest between their duties o the federl
goversment and to Indizn tihes5 Suits such a3 the long-ruuning Cobelf ltipation exposed the
weakaesses of the Executive branch in admmistering the trust responsibilioy,

Recent important Executive branch conBicts include the following:

» The conffict between the Department of Interior and the Nationa! Labor
Relations Board over whether the Mational Labor Relations Act, which is
silent 25 1o Indian tribes as employers, applics to (ribal casing
employment.®!

» The confiict within the Departnent of Inferior between tribal intorests in
saored ahies at the San Francisco Posks amd private business interests
making artificiai snow tainted by fecal matter.”™

» The conflict within fhe Department of Interior {and perhaps with the
Department of Juslice) over administering the Bafd and Golden Eagle
Protesrien Act in aecordance with the Ameriean Indian Rellgious Freedom

7 1t o1 2343 (Sotameyor, J., dissenting).

® P, Nevada v, United States, 463 U, 118 (1933 Pyrami Lake Palwse Tribe of Indisns v, Mortan, 354 T,

Supp. 252 {'D B.C. ’J')‘E}. See & arerally Ane C Jeliono, Conflivted Justicer Fhe Dapmriniens qfaumce s Conficr of
Fnterasd i H e Mative dewerieen Tribes, 37 Ga, L, BBV, 1307 (2600),

8 Compare Lcﬁ;z: l'ram Patrice '-I Hunesh, Deapudy Soliciter - indian Affuirs. Dopt. of Tmerior 18 Lafe Soloman,
Actng  Geoerel Counell,  Mational  Labor Refations  Board  {Dec. 7, 001N owifalfe o
htip:tfertetalk files wordpres: gom/261 1112 nlrh- 1273 § pdl targwing thai the NLRA dues not apply 1o the casing
opesations af the Saginaw Chippewa Indies Tribe), srd Letter fiom Edith R, Blackwell, Associnte Solleltar, Dept,
ol’ Inlunor o R.uhen Meisturg, Geaeral Couneil, Nauunal Lokar Relations Board (Jan. 15, 2008), evalishie ar
£on)200%40 ) ineripr- fon-fetber.pndf (areving that the MLRA does nal
appIy 1o the eesino pperations of the Little River Band of Ol Indians), with Soaring Bagle Casinn Kesor,

National Labor Relations Hoard, Division of Jutlges (New 7-CA-53586) (March 26, 2013}, avaMahie o
hipefhertleralk. Ales o dpress comf 20020 dmintsteotive-Tow: Judees-dodsionpdl (halding thatl the NLEA does
apply).

“?Sec Mavaje Mation v, Unfted Stales Forest Serviee, 335 F.3d 1058 (Gth Cle. Z2008) (on band), o, dondsd, 139 5,
Co. 2763 (20057,
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Ao, the Refigious Freedom Restoration Act, and the MNational
Environmental Poliey Act®

However, # should be noted that the federal goverpment’s decision-making rocord iz
zciing as the rwsiee for tibal interoste sinoe 1970 befpre the Supreme Court Is avesplivasl.
Appendix 2 of this Statement Jists a8 of the Supreme Court cases In which the United States
has appearsd an amicus. In the vast majority of eases, the government 5teps up o support the
Iribal inlerssts in question, Appendix 3 of this Statement lists selected cases, nsually relating ta
lrealy rights, whers the United States has either brought suit on behalf or intervencd in favor of
tribal interests. QF course, there are cases nat included in these Jists where the government chose
not to parlicipate where its participation could have been helpful to tribal interests,

There are alse many Supremme Coorl cases where the federal povernmient must defend
against Indian or &bl frust broach cleims, a3 well as Fifil Amendment takings clabms and other
civil claims. Many of these cascs are Hated in Appondix 4 of this Statement. These cases
highlight the vnussal charscier of the conflicts faced by the government. In fact, fast month, the
gavernment argued two Indian law cases before the Supreme Court over twe weeks. In one case,
the government vigorously sought to restrict the ability af Indian tribes to seek money damages
against it (Safazar v. Ramah Novafe Chapter) and, the next week, the government sought to
delend its decision to take land into trust for an Indian teibe (Safzzar v. Parehaky, These are not
direct conflicts, 1o be sure, but it ennnat be lost upan the Supreme Court that the United States
litorally sought an cxpansive view of the trust relationship a mere week alflor sveking to restriet
8 :

As a resuli of these inherent and repeated seres of confliets, the ability of the United
Siates to act a5 a trusise on behall of tribal beneFietaries Is severely underout. The gevernment’s
suceess rate in front of the Supreme Cour!t normally is astoundingly high, and that success rale
exlends Lo the cases where the government opposes tribal interests. When the government favors
tribal interests, the Court treats the government just like any other private party, and offers the
government xo daference whatsoever. [n fact, a recant study of federal agency success mies in
the federal courts suggests that the Burean of Indian Afihirs receives almest no deference ffom
fsderal cowrls 2nd suceeeds before the Court burely haif the ime.™ The zovernment's success
rate in Indiow affaics coses I8 51.695, whereas the overal! apency win rate is 68.8%.

8 Compure Bald and Golden Engle Protection Act, 16 LS. § 668 et seq, with Amerivan Indion Religious
Procdom Restoration Acl, 42 1.8.C, § 1596); Religious Freedor Resioralion Act, 42 US.C, § 2000bh (RFRA); and
Matiopal Boviranmentat Policy Act, 42 U,8.C. § 4321 o sen. Sue Unlted States v, Wilpus, 538 F.3d 1274 (L0th Cir.
2011) {balancing the federal gavernment’s compelling interest in protecting eagles with relizions fraodom of non-
Indians; United States v, Friday, 525 T.33 238 (1ich Cir. 2008) {rejecting challenge to conviclion under Eagle Act
_;i;? American Indion undwr RERAY

Sez Wilkzm N. Eskridge, Jo & Lowrex B Bace, The Cominvanr of Dafronce; Supreme Courd Treniment of
Agensy Sasiory werpratations from Clhvroa to Hander, 98 GEo. L1 1083, 1345 {2008),
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Consider, for example, the New York Indian land claims. In 2008, the Supreme Court
decided the third in  line of cases involving the claims of the Oneida Indian Natlan — Ciity of
Sherrill v. Oneida Indian Notion of New York® In two prior cases, the United States and the
Oneida [ndian Natien had been the plaintiffs in the land claims brought against the State of New
York and varlous local governmental subdivisions, establishing a federal common law cause of
action to assert land claims in the first case and winning on the merits of the land claims in the
second case, ™

Sherrill involved the reacquisition of the land in fee by the Oneida Indian Matian within
its reservation boundaries, Under commeon law principles of faderal Indian law, the Treaty of
Canadaigua, and the federal Trade and Intercourse Act, the Nation asscrted that it was not
required to pay property taxes to the local jurisdictions for this Jand, The Second Circuit agreed
with the Nation on this theory, and the City of Sherrill sought certiorari o reviaw the decision.
The United States was nol a parly to the lower court proccedings, but the Conference requested
the views of the Solicitor General (3G} The 5G opined that the petition should be denied, but
the Court granted cert anyway, Then, the SG participated as amicus and split time during oral
argument with the Oneida Indian Mation's counsel, but the Court ruled against the Mation on the
merits. The Court ignored the lepal theories the parties briefed altogether, instead deciding
against the Nation on grounds raised only by amici supporting the pefitioner — the equitable
defenses of laches, acquicscence, and impossibility.¥ Morcover, the Courl applied those
defenses not to the Nation, but to the United States itself as trustee for the tribe. The Court’s
broad language strongly implied that these equitable defenses would henceforth apply to any
Indian eleim not dircetly tied to Indian treaty rights,

Shortly ofter the Court issued the Sherrifl decision, the Sccond Circuit dismissed the
entire bevy of land claims asserted by the Cayuga Indian Nation of New York, a tribe similarly
situated to the Qncida Indian Malion, which had long relied upon the same legal theories that had
been successful for the Oneidas.®® The United States, already a parly to the Cayupa Indien
WNation’s land claims, brought a petition for certiorari. The Court denied the petition without
comment s Similarly, after the Second Circuil dismissed the land claims brought by Cneida
[ndian Nation in 2010, the SG petitioned the Supreme Court far review, only 1o be denied once
apain {this time over dissents from Justices Sotomayer and Ginsburg).”  The New York land

* 344 1.5, 197 (2005).

% Qnetde Indian Nation of M.Y. v. Oncida Coonty, N.Y., 414 L5, 451 (1874} {Oneida [); Oneida Caunty, M.Y. v.
Qneida Indian Nation of M.Y., 470 U.8. 224 [[983) {Oncida I1).

 Ler Kaihryn E. Fort, The New Laches: Creading Tile Where Nane Existed, 16 GEO. MASON L. IRav. 157 (2009},

“ 413 £.3d 266 {24 Cir. 2005),

© Ses United States v. Paiaki, 547 U.S. 1128 (2006) (Ma. 05-978); Cayuza Indian Mukion of N.Y, v. Palaki, $47 U.5.
1128 {2006) (No. 05-982). See Kathryn B, Fort, Disrapiion und impossibilin: The New Lackes and the Unforiveae
Hexalutian of the Medzrm frogirois Lasd Claims, 11 Wro. L. Rov. 375 {2011).

™ Sez Oneldn Indfan Mation af MY, v. Dneidea County, M.Y., 617 F.3d 114 (2d Cir, 2010,

" Soe Uniled States v, Mew York, 132 8. Ct. 452 (20113 (o, 10-1404%; Oneida Indien Nation of N.Y. v. Oneida
County, N.Y., 132 S. CL 452 (201 T} (Mo, 10-1420),
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claims cases are the most remarkeble instances where the interests of the Unitod Stages,
eoinciding wilh (ribal interests, failed spectecularly before the Supreme Court. Usnally in crses
involving tribal interests where the federal government sides with the tibes, | is the tribal
interests fiat have the most to lose,

Ancther cxample of the declining fortuncs of the federal government before ihe Supreme
Courl is in the trival jurisdiction casce. Despite the support of the 5G In several cases, Lribal
interests have not bsen able to persuade the Supreme Court that nonmembers can be subject to
wribal resulalory or adjudicatory matharity.”? These cases are explicitly questions of federal
common law with nary an Act of Congress applicable.™ Congress could easily fix this question,
but preposals have not gone far.

Some of these cases are heartbreaking. In 2008, the Supreme Couri docided Plains
Cmmmerce Bavk v, Long Fowily Land & Catfle Co.™ Onee again, the 8C partivipated as amicus
favoring the wibal fwiorests and shared oral argursent time, fhis time srpging that the federal
sovernment's praciics Of guaranieciog loans to tribel businesses provided o suffivisnt federal
nterest to faver Irionl court jurisdiction over a non-indian-owned bank that had foreclosed over
Indian lands in a racially discriminatory manner. Tha Supreme Court did not share the 8G's
views on the significance the federal loan guerantee program, and found that the Cheyenne River
Sioux Tribe had no jurisdiction over the bank.

Another mgjor hlow 1o both the United States and their tribal trustees was Dept of
Frferior v, Klamatiy Weter Usars Proteciive Azn’® There, the povernment and the Klamath
Teibe i Qregon bad shared documents prepared in amicipation of litfigation ever the Halted
water rasonrees of the Klemath River. Opponents of the trilie soupht to FOIA those docoments,
and the government rejected the claim beceuse they were prepared for [Rigation purposes. The
Supreme Court broadly interpreted the Freedom of Infarmation Act and narrewly construed the
trust relationship between the government and tribes 1o rgject the governmenl's reasoning,

Porhaps the most disruptive case in modern federal Tndizn law is Careters v Sulazar,™ in
which the Supreme Court held that the Department of Interlor cannet take land into tnust for
frvdian tribes net “under federal supervision™ in 1934, There, the SG argeed strenuosly in fvor
of Ierint's 70-plus-year interpretetion of the indisn Reorpanization Ack, the federml
govesnment's position as trustee for Indian fribes, wmd tho hisiorical purposes of the Act, only to
be Simndy rejected by the Supreme Coust, 8-1. The decision Is ircredibly disruptive, as this

7 g, Nevada v. Hicks, 523 U8, 153 (2001); Swnie v, A-1 Contractors, 520 U, 438 {1997); Moniea v. United
Stales, 450 U8, 344 (1981

? Sz pevaraily Mation Farmers Undos Tos, Cos. v. Craw Tribie of Indions, 471 1.8, 845 (1983); fowa Mutual Ins.
Co.v. Laplane, 430 1.3, ? {1987},

1923 8. Ct, 2709 (2008},

332105, § {2001

139 5. L 1053 {2009).



25

Committee knows,” A decision against the govemment in Swlazar v Parchak would allow
individvals to challenge Interior Department trust land acquisitions under the Administrative
Procedures Act in circumvention of the federal Immunily barrier expressed in the Quiet Title
Act™

IM,  The Future of the Trust Responsibility

Congress hag plenary anthority in the exercise of its trust responsibility, Since 1970, with
only limited and arguable cxceptions, Congress has spoken sirongly in {faver of tribal sell-
determination aud the prescrvation of treaty rights and other Indian rights, The Execulive branch
also has been supportive, but the federal agencies still find themselves mired in difficult conflicts
on ooeasion, The Supreme Coun, llowever, currently is not supportive of iribal interests, as the
results of the Indian cases going back two or lhree decades attests.

Congress is in the enviable position of reasserting itself as the primary policymaking
entity in tha federal government. While there likely are mors specific praposals on the question
of the trust responsibility, a clear restalement of the general trust responsibility of the lederal
government ta Indian nations could be an important step. Such a statement could help to reorient
the agencies and the judiciary towsard a stronger acknowledgment of Congress’s primocy as lead
policymalker in Indian affairs.

Congress can work to resolve many of the key questions in the trust relationship —
namely, the conflicts of interest batween the various federal agencies by recognition of the
provisions of the United Nations Declaration as a policy matter. Congress should have no trouble
Lying a restalement of the federl govemment's general trust respensibility to multiple non-
eoniroversial provisions of the United Mations Declaration on the Rights of Indipenous Peoples.
tany illustrative provisions are reprinted in Appendix 3 of this Statement,

Mitgweteh.

¥ See The Carcieri Crisis: The Rlpple Effect on Jubs, Economic Development and Fublic Safety in Indlan Country,
Oversight Hearng before the Senate Commitles on Endian Affalts {Qct. 13, 2011).
¥ Soe Patchuk v. Salnzar, 632 F.3d 702 (D.C. Cir.), cert. granved, 132 8. C1. §45 (2011).
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Appendix 1—Selected Acts of Congress in Indian Affairs Since 1970

American Indian Probate Reform Act of 2004

American Indian Religious Freedom Act of 1978

American Indian Trust Fund Management Reform Act 1994

Coal Leasing Amendments 2005

“Duro Fix” (1991 Amendments to the Indian Civil Rights Act)

Indian Arts and Crafts Act of 1990
Amendments 2011

Indian Dams Safety Act 1994

Indian Education Act 1972

Indian Elementary and Secondary School Assistance Act 1970

Indian Employment, Training, and Related Services Demonstration Act 2000
Technical Corrections 2000

Indian Environmental Regulatory Enhancement Act of 1990

Indian Environmental General Assistance Program Act 1977
1992 amendments
1996 amendments

Indian Financing Act of 1974
1984 amendments
1988 amendments
2002 amendments

Indian Health Care Improvement Act 1976
1992 amendments to the Indian Health Care Improvement Act extended
the Title III self-governance demonstration to the IHS and IHS programs.
Technical corrections 1996
Tribal Self-Governance Amendments of 2000-Title V of the Act, making
tribal self-governance permanent within the IHS
The amendments of 2000 also added Title VI to the Act, requiring that the
Secretary of HHS “conduct a study to determine the feasibility of a tribal
self-governance demonstration project for appropriate programs, services,
functions, and activities (or portions thereof) of the agency [HHS].” This
Title applies to non-IHS programs administered by the Department. Title
VI also delineates what the Secretary must consider in conducting the
study and requires a joint federal/tribal stakeholder consultation process.

Indian Gaming Regulatory Act of 1988

Indian Land Consolidation Act of 1983

Indian Mineral Development Act of 1982

Indian Self-Determination and Education Assistance Act
Tribal Self-Governance Demonstration Project Act 1991
In 1994, Congress amended the Act to create a permanent self-governance
authority in BIA.
1996 amendments to allow tribes to take over control and management of
programs in the DOI outside the BIA.

Indian Tribal Economic Development and Contract Encouragement Act of 2000

Indian Tribal Energy Development and Self Determination Act 2005

Indian Tribal Government Tax Status Act of 1982

Native American Housing Assistance and Self Determination Act of 1988
Native American Housing Assistance and Self Determination Reauthoriza-
tion 2002

National Indian Forest Resources Management Act 1990

Omnibus Indian Advancement Act 2000

Tribal Law and Order Act of 2011

Appendix 2—Supreme Court Cases Since 1970: Federal Government’s

Position

Supporting Tribal Interests as Amicus

Choctaw Nation v. Oklahoma, 397 U.S. 620 (1970)

Mescalero Apache Tribe v. Jones, 411 U.S. 145 (1973)

McClanahan v. Arizona State Tax Commission, 411 U.S. 154 (1973)
Tonasket v. Washington, 411 U.S. 451 (1973) (per curiam)

Mattz v. Arnett, 412 U.S. 481 (1973)

Puyallup Tribe, Inc. v. Dept. of Game, 414 U.S. 44 (1973)

County of Oneida, N.Y. v. Oneida Indian Nation of N.Y., 414 U.S. 661 (1974)
Antoine v. Washington, 420 U.S. 194 (1975)

DeCoteau v. District Court, 420 U.S. 424 (1975)

Bryan v. Itasca County, 426 U.S. 373 (1976)

Rosebud Sioux Tribe v. Kneip, 430 U.S. 584 (1977)
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Puyallup Tribe, Inc. v. Dept. of Game, 433 U.S. 165 (1977)

Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978)

Washington v. Yakima Indian Nation, 439 U.S. 463 (1979)

Idaho ex rel. Evans v. Oregon and Washington, 444 U.S. 380 (1980)
Washington v. Colville Confederated Tribes, 447 U.S. 134 (1980)

Central Machinery Co. v. Arizona State Tax Commission, 448 U.S. 160 (1980)
White Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980)

Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982)

Fama)h Navajo School Board v. Bureau of Revenue of New Mexico, 458 U.S. 832
1982

New Mexico v. Mescalero Apache Tribe, 462 U.S. 324 (1983)

Rice v. Rehner, 463 U.S. 713 (1983)

Solem v. Bartlett, 465 U.S. 463 (1984)

Three Affiliated Tribes v. Wold Engineering, 467 U.S. 138 (1984)

Kerr-McGee Corp. v. Navajo Tribe, 471 U.S. 195 (1985)

National Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845 (1985)
Montana v. Blackfeet Tribe, 471 U.S. 759 (1985)

South Carolina v. Catawba Indian Tribe, Inc., 476 U.S. 498 (1986)

Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9 (1987)

Duro v. Reina, 490 U.S. 676 (1990)

Oklahoma Tax Commission v. Citizen Potawatomi, 498 U.S. 505 (1991)
County of Yakima v. Yakima Indian Nation, 502 U.S. 251 (1992)

Oklahoma Tax Commission v. Sac and Fox Nation, 508 U.S. 114 (1993)
South Dakota v. Bourland, 508 U.S. 679 (1993)

Hagen v. Utah, 510 U.S. 399 (1994)

Dept. of Taxation and Finance v. Milhelm Attea, 512 U.S. 61 (1994)
Oklahoma Tax Commission v. Chickasaw Nation, 515 U.S. 450 (1995)
Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996)

Strate v. A-1 Contractors, 520 U.S. 438 (1997)

South Dakota v. Yankton Sioux Tribe, 522 U.S. 322 (1998)

Kiowa Tribe of Oklahoma v. Manufacturing Technologies, Inc., 523 U.S. 751(1998)
Cass County v. Leech Lake Band of Chippewa Indians, 524 U.S. 103 (1998)
Minnesota v. Mille Lacs Band of Chippewa Indians, 526 U.S. 172 (1999)

C&L Enterprises v. Citizen Potawatomi, 532 U.S. 411 (2001)

Atkinson Trading Co., Inc. v. Shirley, 532 U.S. 645 (2001)

Nevada v. Hicks, 533 U.S. 353 (2001)

Inyo County v. Paiute-Shoshone Indians of the Bishop Indian Colony, 538 U.S.
701 (2003)

Sherrill v. Oneida Indian Nation of N.Y., 544 U.S. 197 (2005)

Wagnon v. Prairie Band Potawatomi Nation, 546 U.S. 95 (2005)

Plains Commerce Bank v. Long Family Land and Cattle Co., 556 U.S. 316 (2008)

Opposing Tribal Interests as Amicus

Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978)

Mountain States Tel. & Tel. Co. v. Pueblo of Santa Ana, 472 U.S. 237 (1985)
Amoco Production Co. v. Village of Gambell, 480 U.S. 531 (1987)

Arizona Dept. of Revenue v. Blaze Construction Co., 526 U.S. 32 (1999)

El Paso Natural Gas Co. v. Neztsosie, 526 U.S. 473 (1999)

(South) Florida Water Mgmt. Dist. v. Miccosukee Tribe of Florida, 541 U.S. 95
2004

Appendix 3—Selected Cases in Which the United States Served as Trustee
to Tribal Interests

Colorado River Conservation Dist. v. United States, 424 U.S. 800 (1976)

Cappaert v. United States, 426 U.S. 128 (1976)

Wilson v. Omaha Indian Tribe, 442 U.S. 653 (1979)

Washington v. Washington State Commercial Passenger Fishing Vessel Assoc.,
443 U.S. 658 (1979)

United States v. Clarke, 445 U.S. 253 (1980)

Andrus v. Glover Construction Co., 446 U.S. 608 (1980)

Montana v. United States, 450 U.S. 544 (1981)

Arizona v. California, 460 U.S. 605 (1983)

Nevada v. United States, 463 U.S. 110 (1983) *

* Nevada involved a federal conflict of interested in which the Supreme Court relieved the gov-
ernment of its trust obligations to Indian tribes where an Act of Congress authorizes the govern-
ment to act to the detriment of the tribal trust beneficiary. See Nevada, 463 U.S. at 128 (“The

Continued
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Arizona v. San Carlos Apache Tribe of Arizona, 463 U.S. 545 (1983)
Escondio Mutual Water Co. v. La Jolla Indians, 466 U.S. 765 (1984)
Oneida Indian Nation of N.Y. v. Oneida County, N.Y., 470 U.S. 226 (1985)
Wyoming v. United States, 492 U.S. 408 (1990)

Montana v. Crow Tribe of Indians, 523 U.S. 696 (1998)

Arizona v. California, 530 U.S. 392 (2000)

Dept. of Interior v. Klamath Water Users Protective Assn., 532 U.S. 1 (2001)
Idaho v. United States, 533 U.S. 262 (2001)

United States v. Lara, 541 U.S. 191 (2004)

Carcieri v. Salazar, 555 U.S. 379 (2008)

Salazar v. Patchak, U.S. (2012) (pending)

Appendix 4—Selected Cases in Which the United States Defended against
Tribal or Indian Trust Breach or Other Claims

United States v. Southern Ute Indians, 402 U.S. 159 (1971)
Affiliated Ute Citizens of Utah v. United States, 406 U.S. 128 (1972)
United States v. Jim, 409 U.S. 80 (1972)

United States v. Mason, 412 U.S. 391 (1973)

Delaware Tribal Business Committee v. Weeks, 430 U.S. 73 (1977)
United States v. Mitchell, 445 U.S. 535 (1980)

United States v. Sioux Nation of Indians, 448 U.S. 371 (1980)
United States v. Mitchell, 463 U.S. 206 (1983)

United States v. Dann, 470 U.S. 39 (1985)
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Appendix 5—Selected Provisions of the United Nations Declarations on the
Rights of Indigenous Peoples

Recognizing the urgent need to respect and promote the inherent rights of indige-
nous peoples which derive from their political, economic and social structures and
from their cultures, spiritual traditions, histories and philosophies, especially their
rights to their lands, territories and resources,

Article 4

Indigenous peoples, in exercising their right to self-determination, have the right
to autonomy or self-government in matters relating to their internal and local af-
fairs, as well as ways and means for financing their autonomous functions.
Article 5

Indigenous peoples have the right to maintain and strengthen their distinct polit-
ical, legal, economic, social and cultural institutions, while retaining their right to
participate fully, if they so choose, in the political, economic, social and cultural life
of the State.
Article 8

1. Indigenous peoples and individuals have the right not to be subjected to forced

assimilation or destruction of their culture.
2. States shall provide effective mechanisms for prevention of, and redress for:

(a) Any action which has the aim or effect of depriving them of their integrity
as distinct peoples, or of their cultural values or ethnic identities;

(b) Any action which has the aim or effect of dispossessing them of their lands,
territories or resources;

(¢c) Any form of forced population transfer which has the aim or effect of vio-
lating or undermining any of their rights;

(d) Any form of forced assimilation or integration;

Government does not ‘compromise’ its obligation to one interest that Congress obliges it to rep-
resent by the mere fact that it simultaneously performs another task for another interest that
Congress has obligated it by statute to do.”).
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(e) Any form of propaganda designed to promote or incite racial or ethnic dis-
crimination directed against them.

Article 11

1. Indigenous peoples have the right to practise and revitalize their cultural tradi-
tions and customs. This includes the right to maintain, protect and develop the past,
present and future manifestations of their cultures, such as archaeological and his-
torical sites, artefacts, designs, ceremonies, technologies and visual and performing
arts and literature.

2. States shall provide redress through effective mechanisms, which may include
restitution, developed in conjunction with indigenous peoples, with respect to their
cultural, intellectual, religious and spiritual property taken without their free, prior
and informed consent or in violation of their laws, traditions and customs.

Article 19

States shall consult and cooperate in good faith with the indigenous peoples con-
cerned through their own representative institutions in order to obtain their free,
prior and informed consent before adopting and implementing legislative or admin-
istrative measures that may affect them.

Article 20

1. Indigenous peoples have the right to maintain and develop their political, eco-
nomic and social systems or institutions, to be secure in the enjoyment of their own
means of subsistence and development, and to engage freely in all their traditional
and other economic activities.

2. Indigenous peoples deprived of their means of subsistence and development are
entitled to just and fair redress.

Article 23

Indigenous peoples have the right to determine and develop priorities and strate-
gies for exercising their right to development. In particular, indigenous peoples have
the right to be actively involved in developing and determining health, housing and
other economic and social programmes affecting them and, as far as possible, to ad-
minister such programmes through their own institutions.

Article 25

Indigenous peoples have the right to maintain and strengthen their distinctive
spiritual relationship with their traditionally owned or otherwise occupied and used
lands, territories, waters and coastal seas and other resources and to uphold their
responsibilities to future generations in this regard.

Article 26

1. Indigenous peoples have the right to the lands, territories and resources which
they have traditionally owned, occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands,
territories and resources that they possess by reason of traditional ownership or
otherdtraditional occupation or use, as well as those which they have otherwise ac-
quired.

3. States shall give legal recognition and protection to these lands, territories and
resources. Such recognition shall be conducted with due respect to the customs, tra-
ditions and land tenure systems of the indigenous peoples concerned.

Article 27

States shall establish and implement, in conjunction with indigenous peoples con-
cerned, a fair, independent, impartial, open and transparent process, giving due rec-
ognition to indigenous peoples’ laws, traditions, customs and land tenure systems,
to recognize and adjudicate the rights of indigenous peoples pertaining to their
lands, territories and resources, including those which were traditionally owned or
otherwise occupied or used. Indigenous peoples shall have the right to participate
in this process.

Article 28

1. Indigenous peoples have the right to redress, by means that can include restitu-
tion or, when this is not possible, just, fair and equitable compensation, for the
lands, territories and resources which they have traditionally owned or otherwise
occupied or used, and which have been confiscated, taken, occupied, used or dam-
aged without their free, prior and informed consent.

2. Unless otherwise freely agreed upon by the peoples concerned, compensation
shall take the form of lands, territories and resources equal in quality, size and
legal status or of monetary compensation or other appropriate redress.
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Article 29

1. Indigenous peoples have the right to the conservation and protection of the en-
vironment and the productive capacity of their lands or territories and resources.
States shall establish and implement assistance programmes for indigenous peoples
for such conservation and protection, without discrimination.

2. States shall take effective measures to ensure that no storage or disposal of
hazardous materials shall take place in the lands or territories of indigenous peoples
without their free, prior and informed consent.

3. States shall also take effective measures to ensure, as needed, that programmes
for monitoring, maintaining and restoring the health of indigenous peoples, as de-
veloped and implemented by the peoples affected by such materials, are duly imple-
mented.

Article 32

1. Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other re-
sources.

2. States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free
and informed consent prior to the approval of any project affecting their lands or
territories and other resources, particularly in connection with the development, uti-
lization or exploitation of mineral, water or other resources.

3. States shall provide effective mechanisms for just and fair redress for any such
activities, and appropriate measures shall be taken to mitigate adverse environ-
mental, economic, social, cultural or spiritual impact.

Article 40

Indigenous peoples have the right to access to and prompt decision through just
and fair procedures for the resolution of conflicts and disputes with States or other
parties, as well as to effective remedies for all infringements of their individual and
collective rights. Such a decision shall give due consideration to the customs, tradi-
tions, rules and legal systems of the indigenous peoples concerned and international
human rights.

The CHAIRMAN. Thank you very much, Mr. Fletcher.
Mr. REY-BEAR. please proceed with your testimony.

STATEMENT OF DANIEL REY-BEAR, PARTNER, NORDHAUS
LAW FIRM LLP

Mr. REY-BEAR. Chairman, Vice Chairman, Members of the Com-
mittee, thank you all for very much for paying attention to the im-
portant issues that are presented here. Thank you, Senator Udall,
for your kind introduction.

This hearing presents basically three questions. What is the
trust responsibility? What is the problem, if any? And what, if any-
thing, should be done about it?

In this, I am guided by the recognition that if there is no trust
responsibility or no meaningful trust responsibility, little else mat-
ters. So because of this, I am addressing foundational issues but
not also important policy issues that flow from them, for example,
regarding the Carcieri fix, energy resource development, tax policy,
the HEARTH Act, facts and so forth.

So, what are the foundational principles? One, the trust responsi-
bility, as noted at the outset, is founded on settled international
law. The United States necessarily assumed meaningful fiduciary
duties over Indian Tribes, regarding Indian Tribes, which remain
sovereign. Second, Tribes fully bought and paid for meaningful, on-
going trust responsibility via land cessions and peace. Third, strict
“fiduciary trust” duties, in the words of the Department of Interior,
extend beyond express statutory and regulatory mandates because
that is simply the nature of the relationship.
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And finally, while the relationship has sometimes been described
as a guardianship, it properly should not be. But even it if were,
that merely supports self-determination of Tribes as recognized by
Congress repeatedly, and in the United Nations Declaration on the
Rights of Indigenous Peoples.

So, what is the problem regarding these foundational issues?
Well, the problem is that in Indian trust cases, where Tribes seek
to enforce the responsibility, that the Executive Branch has repeat-
edly misrepresented facts and law in efforts to avoid liability. This
is not simply an issue that comes up in these cases, but is an issue
that undermines Federal and Tribal working relationships that
should be more aligned.

Just to give a few examples. No fewer than seven times Federal
courts have expressly rejected the argument by the Executive
Branch that there are no fiduciary duties whatsoever beyond ex-
press statutory and regulatory mandates. No fewer than 15 times
have Federal courts expressly rejected the Federal argument that
an arbitrary and capricious standard of care applies, instead of
strict fiduciary duties.

And in the Navajo Nation case and in the Jicarilla Apache Na-
tion case, two recent cases by the Supreme Court, the United
States misrepresented their own regulations, their own established
policy, in order to achieve a desired result.

So, what is the solution? In essence, it is to reaffirm the full
meaning of the trust responsibility. As happened previously with
the Cobell litigation, the fact that there is pending litigation does
not preclude meaningful Congressional oversight.

As noted already by another speaker, first and foremost Tribes
themselves must be consulted. It is also notable that there is the
pending Secretarial Commission on Indian Trust Administration
and Reform. Pending such consultation and such input from the
Commission, I can only offer a few preliminary suggestions for the
Committee in terms of oversight to the Executive Branch.

First, the Executive Branch must stop disregarding history and
express Congressional directions in denying that meaningful fidu-
ciary duties exist. As a related matter, the Executive Branch must
stop asserting that an arbitrary and capricious standard applies
rather than strict fiduciary duties.

Second, the Executive Branch must acknowledge that the trust
responsibility supports, and does not conflict, with self-determina-
tion.

Finally, for situations where there are conflicts of interest, be-
cause they can in fact happen, because Congress indeed does im-
pose them sometimes, for example, in the situation with the NRLB
and San Francisco Peaks, I recommend re-establishing the practice
of split briefing so that at least some part of the Executive Branch
can adhere to the trust responsibility.

In sum, I simply ask that the Executive Branch consistently, as
it does most of the time, respect the foundation and restore the
honor to defending the trust responsibility.

I would be happy to take any questions.

[The prepared statement of Mr. Rey-Bear follows:]
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PREPARED STATEMENT OF DANIEL REY-BEAR, PARTNER, NORDHAUS LAW FIrRM LLP

Mr. Chairman and members of the Commitiee, thank you for the opportunity to testify on
this important topic. [ am a parlner in Albuquerque, Wew dMexico, at MNordhaus Law Flrn, LLP,
one of the ofdest faw firms i the country that is dedicsted ta representing Tndian tribes. 1 also
am an Adfunct Profiessor at Univershty of New bexico Law School, and have been certified as s
Specialist in Federa! Indian Law by the Mew Maxivo Board of Legal Specialization,

Over the Jest fifteen years, 1 and others at sy jaw firm have represented several iribes
with substanlizl breach of trust claims against the United States poverntnent. For a dozen years,
1 served as eo-counsel in the $600 million Mavajo ooal lease approval case that was decided
twice by the Supreme Court. Navgio Nation v. United States, 46 Fed. CL 217 (2000), rev'd, 263
F.3d 1323 (Fed Cir. 2001), rev'd, 537 U.5. 488 (2003), an remand, 347 F.3d 1327 (Fed, Cir.
2003), on remand, 68 Fed. CL 805 (2005), rev'd, 500 F.3d 1327 (Fed. Cir, 2007), rev'd, 128
5.Ce. 1547 (2009}, In addition, since 2002, I kave served as co-comnsel in three of the largest
stitpending weibal breach of trust ceses, respectively brought by the Jicarilla Apachs HMatlon
funtil 2008, the Pecbio of Laguna (to he present), and the Mavajo MNation (sincs 2066).

All these zases have presented Issues relevan? to woday’s hearing, For exampie, in these
cases, the Executive Branch has argued among other things that the presiding court does not have
authority to require the United States Lo preserve relevant evidence, contrary 1o positions it took
in two prior cases. Pueblo af Laguna v. United Steves, 60 Fed, CIL 133, 135-37 (2004). It slsa
has argued for an absolute privilege against Iribes regarding their own mineral development
information despite statutory language, prior loss on the issuc, and o contrary pricr position,
Jicaritla dpache Netion v. United Stetes (“Jicaritla 1), 86 Fad. CL 611, 613-14 {2004). 1t also
has argued that delay of discovery in ladian tust mismanagement cases will not harm tribes.
Jicarilla Apache Nation v. United Stater {“Feariffa P, 21 Fed, CL 489, 495-98 {2010%. And
perheps most refevant herg, the Executive Branch has argued that the United Stwies has no duty
te tribes beyond those sxpressly stated in statutes or regulalions—an argomenl thet previously
tad been expressly refested by federal courts at least six times—and that the United Stetes has ne
duty to even attempt 16 maximize income for Indian seust fands, conirary to express terms of the
1994 Indian Trust Fund Maonagemenl Reform Act, the Department of the Interior's own
mandalory Department Manual, and governing eourt declsions.  frearilla Apache Nation v,
United States (“Jicarifie FHM), 100 Fed. CL 726, 7531-38 (2011). Furlher dissugaion of the
Supreme Court decisions in the Jicarilla and Navajo voal casez will be pravided below.

This hearhyy essearfally poses three questions: What is the federal trust responsibility to
indian iribes, what is the Executive Branch doing reganding fifiifing that responsiblity which
warrants congressicnal oversight, and what, if snything, should Conpress o about the latter o
respect the former. 1 will address cack of these in urn,  Also, substarttal citations are provided
here to confirm the bases for a7l statoments made.
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The Basis, Nature, and Scope of the Trust Responsibility

Over the last twp centuries, much has been written by Congress, the Supreme Court,
academics, and others regarding the history, scope, and nare of the federal wust responsibility
to Indian tribes. In all this, some principles warrant general acknowledgement.

First, the relationship of Indian Iribes to the United States is founded on “the soitled
doctrine of the law of nations® that when a stronger sovereign assumes authority over a weaker
sovereign, the stronger one asstmes a duty of protection for the weaker one, which does not
surrender its right to self-government. Forcester v. Georgla, 31 10.5. 515, 551-36, 560-61
(1832): see also Cmited States v. Candelaria, 271 U.5. 432, 442 (1926) (Congress “was but
eontimsing the policy which prior governments had decmed cssential to the profection of such
Indians.”y; United States v. Kagama, 118 U.5, 375, 384 (1886) (“Trom their very weakness . ..
there arises the duty of protection, and with it the power. This has always been recognized
vova). Indeed, beeause of this backpround, the federel trust responsibility ncccssarily
conslilutes a foundational basis for, not merely a function of, congressional legislation regarding
Indians, See, e.z, Felix 5. Cohen, Handbook of Fedaral Indian Law XI, X1 {1941) {*the theory
of American law governing [ndian affairs has always been that the Government owed a duty of
protection ta the Indian in his relations with nen-Indians™; “the entire body of federal legislation
on Indian affairs . . . . may be viewed In ils cntircty as the concrete content of the abstract
principle of federal protcetion of the Indian™), In addition, the [ederal-tribal (rust responsibility
muy even constitute an inherent limft on the Indian Commerce Clause and exercise of the Treaty
Clause regarding Indians, just as “limitations on the commerce power are inherent in the very
language of the [Interstate] Commerce Clause, United States v Lapez, 514 US. 549, 553 (1993);
see United Stetes v, Morrison, 529 U.S, 598, 608 & n.3 {2000 {quoting Lopez, 514 U.S. at 556-
557, ar as an inherent “presupposition of our constitulional structure[,I” such as under the
Eleventh Amendment, Blatehford v Native Vilinge of Naatak, 501 TS, 773, 779 (1991); see
Seminole Tyibe v, Florida v, Florida, 517 U.S. 44, 34 (quoting same). See gewerally Marbury v.
Madisen, 1 U.S. 137, 176 (1803) {*The powers of the legislature arc defined and limited . . . and
these limitg may nol be mistaken, or forgotten[.]™).

Second, the federal-tribal trust respansibility is also founded on treaties and agreements
securing peace with and land cessions by Indian tribes, which provided legal consideration for
the ongoing performance of federal trust duties:

In the exercise of the war and trealy powers, the United States overcame the
Indians and took possession of thelr lands, sormetimes by force, leaving them .. .
dependent pecple, needing protection against the selfishnass of others and their
own improvidence. Of necessity, the United States assumed the duty of
furnishing that protection, and with it the autharity 1o do all that was required (o
perform that obligation,

Merton v. Maneari, 417 U8, 333, 552 (1974) (queting Board of County Conmm 'vs v. Sebor, 318
LS, 703, 715 (1943)); see also Forcester, 31 U.S. at 548-34 (discussing treaties sectiring and
preserving friendship and land cessions, and noting that the stipulation acknowlcdging Iribes to
be “under the proteetion of the United States™ “Is found in Indian treatics generally™),
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Given this, the fedzral-tribal trust relationship is not a gratuity, but arose and remains
legally enforeeable because “the government ‘has over the years made specific commitments to
the Indian people through writtenr treaties and throupgh informal and formal agreememts,” in
exchange for which “Indians . . . have often surrendered claims to vast (racts of land,™” Br. lor
Federal Petitioners, Safazar v, Paichak, No, 11-247 (U.S. Feb. 7, 2012), at 22 (citation omitted);
see aiso Misplaced Trust: The BIA's Mismgmt. of the Indian Trust Fund, H. Rep. 102499, at 6
{1992) (“The system of trusteeship...is deeply rooted in Indian-US, history,”); Simi, on
Signing Exec. Order on Consultation & Coord. with [ndian Tribal Govts. {Mov. 6, 2000), Puly.
Papers of 118, Presidents: William Clinton, 2000, at 2806 (“Indian nations and {ribes ceded
lands, water, and mineral rights in exchange for peace, security . . . "); Special Msg. en Indian
Affairs (July 8, 1970), Public Pepers of U.S. Presidents: Richard Nixon, 1970, at 563-66 (slaling
same as brief and this relationship “continues to carry immense . ., lepal force™); Am, Indian
Policy Review Comm’n, Final Report Submitted to Congress 5 (May 17, 1977) (“AIPRC
Report™) (noting same). Accordingly, historie federal-tribal relations established “obligations to
the TolRllment of which the national honor has been committed[,]” Heckman v. United Stares,
224 U5, 413, 437 (1912), and “the people as a whole benefit when the Executive Branch . . .
protects Indian property rights recognized in trealy commitments ratified]] by a coordinate
branch.” Letter [rom Attomey General Griffin Bell to Secretary of the Interior Cecil Andrus 3
{May 31, 1979). Marzover, Indians® justifiable expectations and legitimate reliance on thase
conutitmenls and the lonp passape of fime since the Uniled States and all Americans have
continuously reaped the benefits of Indian land cessions and peace preclude any current assertion
that the federal povernment does not gwe ongoing, enforceable fiduciary duties to Indian fribes,
See City of Sherill v. Oueida Indian Netion, 544 U.8. 197, 215-17 (2005} United States v.
Minnesata, 270 U.S. 181, 201, 202 (1926) (“[Clourts can no more po behind [a treaty] for the
purpose of annulling it in whole or in part than they can go behind an act of Congress.” *The
propriety of this rule and the need for adlhering to it are well llustrated in the prasent case, where
the assaull on 1he trealy cession iz made 70 ycars after the treaty .., ). Likewise, the fact that
“the Government has often structured the trust relationship to pursue its own policy goals[,]”
United States v. Jicarilla Apache Narion (“ficarilfa V1), 131 8.CL 2313, 2324 (2011}, such that
the relationship has been often violated and at times lerminated, can ne more disprove the
existence of enforceable fiduciary duties than the fact of people killing others can establish that
miurder and genocide are not crimes.

Third, given the distinctive trust obligation that has long dominated federal dealings with
Indians, enforecable Aduciary duties “necessarily arise[]” when the Government assumes comtrol
or supervision over tribal trust assets unless Congress has specified otherwise, even though
nathing is said expressly in the governing statutes or rcgulations. Ukiited Stales v, Mitchel!
(“Mirchell I, 463 U.S, 206, 225 (1983); see also United States v. Navajo Natien, 129 8.CL
1547, 1553-54 (2009) (enforccable fiduciary dutics apply where statutes and regulations give the
federal government **full nesponstbility to manage Indian resources and land for the benefil of
the Indians’™) (quoting Affichell J, 463 U.S. at 224). Therefore, the federal-tribal trust
relationship is enforceable even when "[t]here Is not a word In . . . the only [govemning]
substantive source of law . . . that suggests the cxistence of such a mendate.”™ United Stares v
White Mountain Apache Tribs, 537 U.S. 465, 476-77 (2003) {citation omited). Moreover, once
statutes or regulaticns establish enforceable fiduciary obligations, courts “look[] to comman-law
prineiples to inform . . . interpretation of statutes and 10 deierming the seope of liahility that
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Congress has imposed.™ Jieariita FIT, 131 5.Ct. at 2325; see 23 1U.5.C. § 162a(d) (rccngnizing
that trust responsibilities “are not limited ta™ those enumerated). In addition, “[t]ie Government
does not ‘compromise’ its obligution to one interest that Congress obliges it to represent
[regarding Indinns] by the mere fact that it simultancously perfarms angther task for anather
interest that Congress has abligated it by statute to do.” Nevada v. United Stotes, 463 1.5. 110,
128 (1083); s2e aivo id at 135 n 13,

Fourth, while the federal-teibal relationship both initially and recently has been described
as resembling a guardianship, e.g., Jicarilla VI, 131 S.Ct. at 2325; Cherokee Nation v, Georpia,
3¢ U.S. 1, 17 (1831), that characterization is not legally accurate and dees not undermine
fidueiary duties. The analogy is not apt because unlike a true guardianship, Indian tribes do nol
lack lemal capacily and the United States helds title to most Indian assets in trust, it was nat
appointed to that position by a court, and its powers and dulies are nol merely fixed by stalutes,
Compare Restatement of Trusts {Second), §7, emt. a (®A trustee . . . has titlc to the trust
prapurly; a guardian of property does not . . . .”"; “a guardian is appointed only when and for so
long as the ward Iz lacking in legal capacity™; “A puardian is appointed by a court[.1"); id §7,
cmt. b {(“The powers and duties of a guardian are fixed by statutes; the powers and duties of a
trustee are deiermined by the terms of the trust and by the rules stated in the Restatement . . ., as
they may be modified by statute™} with US. Canst,, art. [, § 8, cl. 3 (Commerce Clause); 25
U.8.C, §462 {continuing periods of trust on Indian lands); Jicarilla ¥il, 131 S.Ct. at 2325
(recopnizing application of commaon-law). In addition, characterization of the foderal-iribal
relationship as a guardianship does not preclude or limit application of enforceable fiduciary
duties, because “[t[Jhe relation between a guardian and ward, like the relation between a trustee
and a beneficiary, is a fiduciary relation.” Restatement of Trusts (Secand), § 7, ¢mt. a.

Finally, application of the prineiple that guardianships apply “enly when and for so long
a3 the ward is lacking in legal capacity[,]” i, supports tribal povemnmental self-determination.
Such retained governmental jurisdiction that is not limiled w a tribe’s members alone was surely
contemplated by tribes when they entered into treaties with the United Statas. AIPRC Report,
supra, at 5. Also, recognizing that the federal trust responsibility includes a duty to pramote
tribal seldetermination, and a lack of conflict belween the two, is consistent with repeated
Congressional recognition and Executive policy for more thon 40 vears. See, e, 25 U.S.C.
§§ 430(a) (Indian Sclf-Determination Act findings), 2103(e) (continuing obligations regarding
Indian mineral development agreements), 4021 (providing far withdrawal of tribal trost funds
“eansistent with the trust responsibilities of the United States and the principles of self-
_determination™); Exec. Order 13,175, § 2, 3 C.F.R. 304, 303 (2000) (rccopnizing both as
“Fundamental Principles™); Mixon Messags, supra, at 563-33. In particular, Congress has
consistently preserved the trust relationship even with self-determination. Eg., 25 U.S.C.
§ 450/c) al mode] seli~determination agreement section {d). This recognition also Is consistent
with the settled law on which the trust responsibility was based, as well as current international
law. See, ez, Worcester, 31 U.S. at 360-61; U.N. Charter art. 73 {UN members with noo-self-
governing territories have 1rust obligations of “protection against abuse® and “to develop self-
government™); International Covenant on Civil and Political Rights art. 1, § 1 {1966) (“All
peoples have the right ol self-delermination.”); UM. Decl. on the Rights of Indigenous Peoples
aris. 5, 8.2(a)-(b}, 18-19, 27-28, 32 (2007) {concerning sclf-determination, state mechanisms for
prevention and redress, decision-making, consuitation, and use or development of resources).
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The Executive’s Exfended Efforts to Eviscerate the Trust Responslhillty

Notwithstanding the established law and policy of the Self-Determination Era and many
posifive cfforts by presidential administrations of both political parties over the last four decades,
the Executive Branch over this period elso has repeatedly sought to avaid and repudiate the
federal-tribal trust responsibility rather than [lfil] the foundational principles ooilined above.
Most broadly, the Executive Branch has repeatedly misrepresented relevant facts and law in
Indian trust litigation in an efTort 1o limit {ederal liakilily, as parl of a broader effort 1o protect the
public fisc and prevail in litigation, and consistznt with admitted misrepresentations befors the
Supreme Court. See generally California Fed. Bark v. United States, 39 Fed. CL 753, 754
(1997}, rev'd sub nom. on orhay grounds, Suess v United States, 535 F.3d 1348 (Fed. Cir. 2008)
{concerning Winster savings and loan cases: “Because the daltars at stake appear o be so large
the government has raised legal and factual arguments that have litile or no basis in law, fact or
logic.™); Neal Katyal, Acting Soliciter General, Confessions of Errer; The Solicitor General’s
Mistakes Doring the Japanese-American Internment Cases {May 20, 201 [) (admitting failure to
disclose key intelligence report that undermined rationale in Korematsu v United States, 323
VLS. 214 (19443); Meal Kalyal, Acting Solicitor General, Presentation to Fed. Bar Ass'n 361h
Annual Indian Law Conf. {April 8, 2011) (apologizing for material misrepresentations in Uhnited
Sieites v. Sandoval, 231 1.5, 28 {1213), and Tee-Hii=Tor Indians v. United States, 348 US. 272
(1935))y; U.S. Dept. of Justice, Govt. & Natural Resources Division {“EMRD™), FY20!3
Performance Budget Congressional Submission 2 (noting *Strategic Objective 2.6: Protect the
[ederal fisc™), 11 {*“The effectiveness of our defensive litigation™ concerning tribal trust litigation
is measured in part by “savings to the federal fisc.”); Entergy Nuclear Fitzpatrick, LLC v. United
Stares, 93 Fed, Cl. 739, 744 nd (2010} (“In its response, the Government quotes this text but
carefully omits the patently relevant portion . . . . To note that the Court is highly dismayed with
Defendant’s brief in this regard is an understatement. Tt flally will not countenanec any such
misbehavior in the fiture,™); Precision Specialty Metals, Inc. v. United States, 315 T.3d 1346,
1355-57 (Fed, Cir, 2003} (affirming federa] attorney sanction for misquoted judiefal apinions in
brief to conceal adverse authority, “*which intentionally or nagligently misled the court™).

For cxample, a number of federal courts have either imposed sanctions for or strangly
rejected unfounded federal assestions in Indian breach of trust cases, See, .., Osage Tribe v,
United States, 93 Fed. Cl. 1, 6-7 {2010) (rejecting assertion that the United States is not bound by
prior rulings in case on breach of trust duties, neting that “[1]he courl is dismayed by defendant's
approach to the resolution of plaintiff's claims™); Gsage Tribe v. United States, 75 Fed. CI. 462,
468 59, 480 &1 (2007) (rejecting argumenl previously rejecied six times by the Supreme Court
and the Federal Circuit, noting that “Defendant’s argument wounld . .. ‘reward the government
far inaction that violates the government’s fidueiary dutics to colleet finds and accrue
interest.”™Y; Jicaritia I, 60 Fed. Cl. at 613-14 (rejecting opposition to disclosure of fribes’ own
information); Pueblo of Loguna, 60 Fed, Cl. at 135-37 (“Condrary to defendant’s importunings,
this court plainly has the aufhority fo isswe such orders™ to require preservation of relevant
evidence); Maseal v. United States, 161 F.R.D. 450, 454-55 (D.MN.M. 1997) {sanctioning foderal
altorney sua sponte for factual misrepresentations); Celala Siewx Tribe of the Ping Ridge Indian
Reservation v, United States, 21 CLCt. 176, 192 (1990) {“Such an assertion [by the United
States], we find, is shocking, insofar as it is a gross misstatement of the law.™); Assiniboine &
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Stoux Tribes of fort Peck Reservatlon v. United Stares, 16 Cl. Ct. 158, 164-65 (1989) (imposing
sanction for federal factual misrepresentation).

Among these cases, three notabie examples warrant further discussion here. First, at least
six times over the last 32 years, the Supreme Court and federal appellate courts have mjected
Exccutive Branch arguments that there is essentially no enforceable federal-tribal fiduciary
relationship because the United States Is not subjest to any duty that is not cxpressly spelled out
in statutes or regulations. See, e, JFeavifla Fil, 131 8.C1 al 2325 ('We have looked to
commen-law principles to inform our interpretation of statutes and to determine the scope of
liability that Congress has impased.™); Hhire Mountain Apache, 537 U.S. at 476-77 (aflirning
trust duty even though thore was nol a word in the only relevanl Taw that suggested such a
mandate); Cobell v. Norton, 392 T.2d 461, 472 (D.C, Cir, 2004) (under Fhite Mountain Apackhe,
“once & statutory obligation is identified, the court may look to common law trust principles to
particularize that ebligation™); Cobel! v. Norior, 240 F.3d 1081, 1100-Q1 (D.C. Cir. 2001) (per
Miiekelt IT, “[1]he general *contours’ of the government's oblipaticns may be defined by statute,
but the interstices must be filled in through reference to general trust law"); Dunemr v. United
States, 667 F2d 36, 42-43 (Ct. CL 1981) {rejecting that “a federal trust must spell out
specifically all the trust duties of the Government™); Navajo Tiiba v, United States, 624 B.2d
931, 988 (Ct. CL 1980) ("Nor is the zourt required to find ali the fiduciary abligations it may
enforee within the express ters of an authorizing statute . . . .").

MNotwithstanding these decisions, including just last year by the Supreme Court, the
Executive Branch has rcasserted this argument on remand from the Supreme Court.  The
canclusion of the resulting maest recent rejection of this repeated argument warrants resiatement:

[The United States] would have this court blithely aceept what so many
courts have rejected—that for the breach of a fiduciary duty to be actionable in
this court, that duty must be spelled out, in no uncertain terms, in a statute or
regulation. But to conclude this, this court would have to perform a logic-defying
feat of legal pymnastics.

That routine would commence with a full jurisprudential gainer—a
twisting, backwards maneuver that would allow the eourl to ignore cases like
White Mowntain Apache and Mivehel! If that have relied npon the common law to
map the scope of enforceable fiduciary duties established by statutes and
regulations. The eourt wauld then need to vaull over Cheyenne-Arapahe and a
souring pyramid of other precedents, all of which have found defendant’s
argument wanting. Next, the court would be called upon to handspring to the
conclusion that Congress’ repeated legislative efforts to ensure the safe
investment of tribal funds were mostly for nevght—because, if defendant is
carreel, the provisions enacted were generally not perspicuous enough 1o create
cnforceable duties and, even where specific enough to do so, left interstices in
which detendant conld range frealy, Indeed, whilz epging the court on, defendant
never quite comes to grip with the fact that if the government’s fiduciary dutics
are limiled 1o the plain dictates of the statutes themselves, such duties are not
really “fiduciary” duties at all. See Farity Corp. v. Howe, 316 U.5B. 489, 504. ..
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(1998) (“[t]f the fiduelary duty applied to nothing more than activities already
cantrolled by other spesific legal dutiss, it would serve no purpose™). Taken to its
logical dismount, defendant’s view of the controlling stamtes weuld not only
defeal the twin elaims ak issue, bot victually all the investment claims found in the
fribal trust cases, few of which invoke fiaer verba specific language in a statute or
regulation. Were the court convinced even 1o attemnpt this tumbling run, it almost
cerlainly would end up flat on its back and thareby garner from the three judges
reviewing its efforts 2 combined score of “zere™—not colncidentally, precisely
the number of decisions that have adopted defendant’s position,

This court will not be the first fo blunder down this path.

Jicarifia FII, 100 Ped, Cl. at 738, WNotwithstanding that decision and the “phalanx of. ..
precedent” on which it is based, i, the Executive Branch still disputes this point, and it can be
expected to continue to press its position follewing a trial ruling expected later this year in the
first phase of the case. See, ¢.g., UL8.'s Mem., of Contentions of Fact & Cone. of Law (Phasc 1
Trial) (“Pre-Trial Brief™), Jicarilia Apache Nation v. United Stares, Mo. 02-025 (Fed. CI. Qct. 38,
2011}, ECF Nu. 330, at 3; U.5.%s Post-Trial Brief, Jicariila Apacke Navion v. United States, No.
02-025 (Fed. CI. Jan. 23, 2012), ECF No. 380, at 53 n.1. Similar issues apply to the Executive
Branch assertion that its management of Indian trost assets should be subject to an arbitrary and
capricions administrative standard of review, ralher than a sirief fiduciary standard of care,
contrary to fifteen prior decisions by the Supreme Court and lower federal courts. Seg, e.g.,
Jiceritla Vilf, 100 Fed, CL, at 739 {quoting, citing, and discussing prior decisions); Jicarilla
Apiche Nation v. United States (“Jicavitla 1), 88 Fed. Cl. 1, 20 & n.28 {2009) {same, ncting,
“it i3 oflen observed that the duty of care owed by the Unlied Stalcs “is not mere reasenableness,
but the highest fiduciary standards™) (citation omitted), mandamus denied on other ground sub.
nowns, In re United States, No, 09-908 (Fed. Cir. Aug, 3, 20113, ECF No. 318; see especially
Seminole Notion v. United States, 316 1.8, 286, 297 (1942) (The Government’s conduct in
dealings with Indians “should therefore be judged by the most exacting [iduciary standards,™).

Mext, notwithstanding a heightened duty of candor becauss of the “special credence™ that
the Supreme Court gives to the Scliciter General, see Hivabayashi v. Uniled States, 828 [.2d
591, 602 & n.10 (9th Cir. 1987) (discussing Koremaisy mistepresenlaiion), the Depariment of
Justice has not been either candid with the Supreme Court or consistent with priar Department of
the Interior pelicy in either of twe recent Supreme Courl Indian trust responsibility cases that it
won. In Dmited States v. Navaje Nation, 357 1.5, 488 {2003), the Supreme Court ruled thal
neither the [ndian Mirerzl Leasing Act (“IMLA™} nor its regulations established enforceable
fiduciary dulies that precluded the Secrelary of the Interior from secretly colluding with a mining
company to force extended unsupervised tribal lease negotiations under severe economic
pressure, net disclosing support for a higher royally, and then approving the resulling lease
without assessing the merits of the royalty, See id at 497-500, 506-08, 512. In this, the Supreme
Court emphasized a purported distinction under the IMLA and its regulations between il and
gas and coal leasing, i at 495-96, that the IMLA aims to enhance tribal self-determination by
giving Tribes the lead role In negoliating mining leasss, id. at 308, and that il was not until later
that a regulation first required cansideration of Indians’ hest interests in administrative decisicns,
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i, al 508 n.12. Howaver, the Execulive Branch did not admit there that durdng the relevant
period the governing regulations providad the following:

Mo oil and gas lease shall be approved unless it has first been offered at an
adveriised sale in accordances wilh [25 C.ER.] § 211.3. Leases for minerals ather
than oil and gas shall be advertised for bids as prescribed in § 211.5 unless the
Commissioner {ol Indian Affairs] granis to the Indian owners wrilten permission
to negotiate for a lease. Negatiated leases, accompanied by proper hond and other
supporiing papers, shall be filed with the Superintendent of the appropriate Indian
Agency within 30 days after such permission shall have been granted by the
Commissioner to negotiate the lease. The appropriate Arca Diirector i avthorized
in proper cases to grant a reasonable extension of this peried prior to iis
expiralion. The right is reserved o the Sceretary of the Interior to direct that
negotinted leases be rejected and that they be advertised for bids.

25 CFR §211.2 (1958-1996). The governing regulations thus only treated coal leasing
differently by allowing limited negotiations subject to strict federal oversight and supervening
control, which the Executive Branch failed to provide. Moreover, the Executive Branch did not
acknowledge before the Supreme Court that the subsequent regulation requiring consideration of
Indians’ best interests in all federal actions under the IMLA, 25 C.E.R. § 211.3, merely “seitle[d]
the issue of whether the Secretary 1s limited 10 technical finetions or considerationsf,]" to be
“consistent with the United States’ trust responsibility as defined by statute[.]" 56 Fed. Reg.
58734, 58735 (Mov. 21, 1991} (proposwd male),  The Executive Branch also falled to
acknowledge that in the lower court it had expressly coneaded that the IMLA required it to “fake
the Indians” best interest into account when making any decision involving [mineral] leascs on
tribal lands,” Kenei OH end Gas, fne. v Dap't of the Interior, 671 F.2d 383, 387 (10th Cir.
1982), and thal the Iater repulation merely codilied the preexisting statutory requircment, see 61
Fed. Reg. 35,634, 35640 (July 8, 1996} (final rule).

More recently, in Jicarifla Vi, the Supreme Court ruled that the Gduciary exception to
the attorney-client privilege does not apply to the federal-tribal trust relationship, including for
tribal trust {und manapement, [n addition 1o misrepresenting that ne common-law fiduciary
duties apply at all, as discussed above, the Executive Branch argued there that the United Staies
does not represent Iribal Interesls and does not have duties of loyalty or disclosure in managing
Indian trust assets, that the performance of federal trust administration is essentially a gratuity
not paid for by tribes, and that disclosure there would cause ethics problems and chill critical
legal advice. See generaily Br. for the United States, United States v, Jicarille Apache Nation,
No, 10-382, at 13-16, 28, 31-41 (U.S. Feh, 22, 20[1). However, the Executive Branch failed to
acknowledge any of the foundational history and principles discussed above. Tt also fafled to
disclose that all Bxecntive Branch employees have a duty of “loyalty to the Constitution, laws
and ethical principles” as a “[bjasic obligation of public service{,]” 5 C.F.R. § 2635.101{a), that
Department of the Tnlerior emplayees must "[c]omply with any lawflul regulations, orders, or
paliciesf,]” and that failure ta comply with such policies warrants disciplinary action including
removal, 43 C.FR. §20.502. In particular, the Department of the Interior Manual (DM
prescribes such mandatory policies, 011 DM 1.2, and requires that employees “discharpe . . . the
Secretary’s Indian trust responsibility with a high degree of skill, care, and loyalty[.]”
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“[elammunicate with beneficial owners regarding the management and administration of Indian
trust assats[,]” and “[a]ssure that any menegement of Indian trust asscts . . . promaoles the interest
of the benelicial owner[s.]” 303 DM 2.7, 2.7B, 2.7L. Moreover, the DM defines *Indian
Fidueiary Trust Records” as including all documents that are used in the manegement of Indian
trust assets, 303 DM 6, app. (decision trees); gf 303 DM 2,71 (recordkeeping duty); Dept. of the
Interior, Comprehensive Trust Mgmt Plan 1 o] (March 28, 2003} {defining “fiduciary trust™” as
concerning trust asset management, as distinguished from the “general trust” reparding
appropriated program funds). Furthermors, the Secretarial Order thar provided the basis for 303
DM 2 (i.e, its repulatory histary) recognized that understanding the Departiment’s notexhaustive
trust responsibilities includes looking to puidance in legal advice by the Sclicitor’s Difice. Sec.
Order No. 32135 §2 (April 28, 2000). Thus, required communicatinon with Indian benaficiaries
abaut trust asset management necessarily includes disclosing supporting legal advice.

In addition, the Executive Branch failed to acknowledge before the Supreme Court that
its claims of potential harm from disclosure had “a somewhat hellow ring” becanse it had
“simply complied” with several similar prior disclasure orders over ninc years. See Jicarilla ¥,
91 Fed, Cl. al 494 & n.8; Jicarilia II], 88 Fed, Cl at 11. Indeed, the Executive Branch previously
had disclosed almost half the dizputed dacuments—-gome even in prior Iitigation several decades
age—all withoul any identifiabic ill effects. TFinally, the Executiva Branch failed to disclose that
the attorney-elient privilege “applies only where necessary ta achieve its purpose[,]” Fisher v.
United States, 425 U8, 391, 403 (1976), which “serves ‘broader public interests in the
observance of law and administration of justice,™ Mokawk Industries v. Cargenter, 130 5.Ct.
399, GO6 {2009) (guoting Ugfohn Co. v United States, 449 1).5. 383, 38% {1931}, and that
disclosure thure—like allowing tribal damage claims—would “deter federal officials from
violating their trust duties,” Mitekel 17, 463 1J.8. at 227. For lurther infarmatian on (hese issues,
sce the attached PowerPoint Elhics Presentation.

In sum, it appears that the Exccutive Branch response to prior Congressional oversight
and rejection of its trust repudiation legislation proposal has been to continus oo proclaimn fealty
to the trust responsibility es a toothless moral platitude while secking to avoid full responsibility
before the Supreme Court. Compare U.S. Dept. of the Interior, Fiscal Year 2012 Interior Budget
in Brief DH-66 (Feb. 14, 2011} (quoling Secrelary of the Interior: “Indian Country deserves
responsive and responsible business practices from Interior that will. .. comply with the
obligntions of a trustee.™); Remarks by Assistant Attorney General lgnacia Mareno on 2011
Pricritics for ENRD, 1.8, Dept, of Justice {Jan. 13, 2011} {“I could not be more committed to
fulfilling the Division’s core mission[,]” including “[clarefu! and respectful management of the
United States’ trust abligations to Native Americans™) with supra discussion; Oversight Tlearing
on Indian Trust Fund Litigation Befors U.S. Senate Committee on Indian Affairs, 5. Hrg. 110-71
{2007): Misplaced Trust, supra, at 2-5, 8-28 (discussing prior reports ond oversipht hearings and
BIA’s [aflure to comply with congressional directives); Remarks by the President at the Whits
House Tribal Nations Conference (Dec. 16, 2010} (*“What matters far more than words .. . are
actions to match those words. . . . That’s the standard I cxpeet my administration to be held to.”).

This Excecutive Branch approach impermissibly ignores foundational American history
amd commitments, as well as Congress’® express constitutional autharity and repeated directives.
It also materially undermines federal-tribal government-to-government relationships, as well as
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federal and tribal pesitions that should be aligned in transactions and litigation with third parties,
Sec, e.2., Daniel L.S.]. Rey-Bear and Timothy H. McLaughlin, United States v, Jicariila Apache
Natiom: The Execntive Branch's Lutest Effort to Repueliate Federal Traxt Duties to fadians, The
Federal Lawyer, March/April 2011, at 48, 54 & n.8 (discussing proposed Indian Trust Counsel
Authority and suceessaful split-briefing, practice in the 1970s), Thus, if the Exceutive Branch
does not take the federal trust responsibility seriously, why should anyone else?

Congress Should Help Executive Officials Respeet the Trast Respensibilify

The fact thet some Indian trust litigation remains pending cannot preclude meaning fitl
congressional oversight here. See, e.g., H.R. Rep. Mo. 110-187, at 80 {2007); S. Hrg, 110-71
(2007); H. R. Conf. Rep. 108330, at 117 (2003). Alsn, the current penpding Secretarial
Cotnmission on Indian Trust Administration and Reform may have substantiol suggestions that
address these mallers, just like the American [ndian Policy Review Commission, which
subritted its Final Report to Congress exactly 35 years ago today. Accordingly, while others
more qualified and experienced have offered and will offer more, and tribes themselves must be
directly consulted, I offer same preliminary suggestions lor Congressional aclion:

1. Direct the Excoutive Branch to complete prompt and fair scttlement of pending tribal
trust claims and stop making unfounded arguments in litigation to repudiate or undermine
lhe Irust responsibility as cstablished by histary and canfirmed by Congross;

!\d

Make clear that federal management of Indian trust assets is subject to strict *fiduciary
rust” doties comsistent with historical commitments and poveming legislation, not
merely arbitrary and capricious review:;

3 LReiterate that support for tribal governmental self~determination is consistenl with and
does not underniine enforceable federal trost responsibilities to tribes; and

4. Require the Exccutive Branch te reinstitute the praciice of split-bricfing, so (hat the
Deparment of the Interior at least can continue to respect acknowledged federal trust
duties 1o Indiun tribes.

Conclusian

[ do not supgest that the Bxceutive Branch should merely aceede 1o Tndian demands in
trust administration or litigatien. Indeed, one problem is the Department of Justice assertion that
the United Statcs may act as mere broker rather than exereise the duty of independent judgment
required by governing statutes, regulations, case law, and Department of the Interfor pelicies.
Instead, [ ask that Conpress help ensure that the Executive Branch brinpgs the same honor to
fulfilling and defending its trust responsibility that it had when this commitment was first made
s memy yeaes age as the foundation of the government-lo-government relationship, As staled
by Peterson Zah, first elected President of the Mavajo Mation and 2 member the current
Seerelarfal Commission on Indian Trust Administration and Reloem, “We need proteclion rom
our protectars.” ‘Ihank you again for the opportunity te provide this testimeny. 1 would be
happy to answer any questicns that the Committee may have regarding these impostant issucs.

**Ethics Issues i United States v Jicarille Apache Mation, paper by Dan Rey-Dear has been vefained @ rhe
Commities files

The CHAIRMAN. Thank you very much, Mr. Rey-Bear.

To the panel, as you know, fixing the Carcieri decision is one of
my top priorities. My question to this panel is, what is your view
on how the Carcieri fix will strengthen the Federal Government’s
trust relationship with Tribes? Ms. McCoy?

Ms. McCoy. Thank you, Mr. Chairman. I think it is important
that Congress proceed to address the situation in the wake of the
decision that has put the matter back to Congress. And I think it
is important that, again, it goes back to the history and what can
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be done, I think, to treat all Tribes equally and fairly with their
most important resource, the land.

So, we urge again, you know, that the work that needs to done
to a}clcomplish that continue to be done in consultation with Tribes
on that.

The CHAIRMAN. Thank you very much. Mr. Fletcher?

Mr. FLETCHER. Thank you for that question, Mr. Chairman. The
Carcieri case is near and dear to my heart. I am a member of a
Michigan Tribe, one of six that had been administratively termi-
nated. We are all treaty Tribes and the Department of the Interior
in the 1870s chose not to return our phone calls anymore, for about
100 years. As a result, Carcieri potentially has applicability to
some of the Michigan Tribes.

I think that a Carcieri fix, especially a simple one, simply revers-
ing the Supreme Court’s decision, would accomplish a very impor-
tant task which is for Congress to demonstrate to the United
States Supreme Court how serious they are in their trust relation-
ship.

Carcieri is a direct rejection of the Department of Interior’s seven
decade long interpretation of Section 5 of the Indian Reorganiza-
tion Act. Seven decades of consistent regulatory interpretation of
the statute. And the Supreme Court said that it is fundamentally
irrelevant to our decision.

And I think for Congress to fix Carcieri would be a statement,
not only on the question of Carcieri, but from Congress directly to
the Supreme Court saying we are very serious about the trust re-
sponsibility and we are very serious about reducing the Supreme
Court’s interference in the trust responsibility. Thank you.

The CHAIRMAN. Thank you very much. Mr. Rey-Bear?

Mr. REY-BEAR. I completely agree with the comments that have
been made already. I would only add that the importance of enact-
ing Carcieri fix legislation, I think, is well illustrated by the fact
that it will significantly help enhance prospects for Tribal self-de-
termination and economic development and it will cost taxpayers
nothing.

The CHAIRMAN. Thank you. I agree with you that fixing Carcieri
is vital. It is vital to ensuring a strong trust relationship. I want
to announce that a report on this 676, the Carcieri Fix legislation,
is being filed today and will contain a great deal of information
based on the record built by this Committee on the need for this
legislation to pass this Congress. We will be working diligently on
that.

Let me now ask other members for their questions and I may be
back with further questions. Vice Chairman Barrasso?

Senator BARRASSO. Thank you, Mr. Chairman. And like you, I
have a question for the panel.

Recently, the Government moved to settle trust mismanagement
disputes with 41 Tribes, I think totaling over $1 billion. Will this
large settlement address many of the outstanding mismanagement
claims by Tribes against the Government or are there still many
pending claims that need to be resolved beyond this?

Ms. McCoy. Mr. Vice Chairman, I appreciate the question. The
landscape of the cases, I think, is such at this time. At one point,
there were over 100 pending cases and the previous Administration
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settled three of those. And from 2010 to 2011, this Administration
settled another three. And then, most recently, another 42 were an-
nounced. So, I think that cuts the number in half of the pending
cases.

Back in 1996, Arthur Andersen contract reports on the effort to
reconcile the Tribal Trust Funds were distributed to 311 Tribal ac-
count holders. So, that seems to put the number of Tribes that
chose to bring claims to about one-third of the Tribal account hold-
er population.

Senator BARRASSO. The 100 of the 300, one-third.

Ms. McCoy. That is correct.

Senator BARRASSO. Well, some of the, if anyone wants to jump
in on that, or another question. Mr. Rey-Bear, did you have some-
thing you wanted to add to that?

Mr. REY-BEAR. Yes.

Senator BARRASSO. Go ahead.

Mr. REY-BEAR. As I believe may have been noted earlier, there
are about 100 Tribes that filed breach of trust claims. Forty or so
have been settled.

Senator BARRASSO. Yes.

Mr. REY-BEAR. So, there are quite a number that are pending.
In particular, the Nordhaus Law Firm where I work represents the
Navajo Nation which has the largest claims of any Tribe. We also
represent the Pueblo Laguna, which has substantial claims in large
part because of what was at one time the world’s largest open pit
uranium mine. Ms. Atcitty will be testifying on behalf of the
dJicarilla Apache Nation. Their case is also pending. In particular,
the Jicarilla Apache case had a trial last November for which clos-
ing argument is scheduled in two weeks. A decision in that case is
expected this year.

Senator BARRASSO. So, half of them are settled, essentially. Are
the other half that are left over much more complicated or simpler?
Or how do you weigh this so we get a better understanding of what
is still out there?

Mr. REY-BEAR. I would say both are still pending, both types of
claims are still pending.

Senator BARRASSO. You know, some of these mismanagement
lawsuits are based on the claim that the Government has sold Trib-
al resources for below fair market value in violation of really what
would be a trust responsibility. You know, sold too low.

Is this a problem that is still occurring today even as we go on,
or is the Government taking the proper precautions now to make
sure that it is no longer happening, so we do not face additional
problems and suits? Anyone have a thought?

Mr. REY-BEAR. I hesitate to make a categorical statement, but
the situation has certainly improved in large part because of the
increased capacity of Indian Tribes to essentially police what the
United States does.

Senator BARRASSO. Okay. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Barrasso. Senator Udall?

Senator UDALL. Thank you, Chairman Akaka. And this question,
couple of questions, are just for the first panel here in general.

Many of you mentioned the recent Jicarilla Supreme Court deci-
sion in your testimony and I would like to open up a little more
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discussion on that. What do you believe the current and future im-
pact of the Jicarilla decision will be? Does the Jicarilla decision
erode Tribal rights and/or Federal trust responsibility to Tribes?
And do you believe the Jicarilla decision needs a legislative fix and
what would that legislative fix look like?

Mr. FLETCHER. I will speak generally about the Jicarilla deci-
sion. I follow the Supreme Court’s pronouncements on Indian law
pretty carefully.

Jicarilla is a case of relatively limited precedential value. But its
statements about the trust responsibility are incredibly broad and,
for the first time since, well, perhaps for 20 or 30 or many more
years than that, the Supreme Court has begun to cite to a case
called Lone Wolf versus Hitchcock, which is the classic case of es-
tablishing or recognizing a form of guardian-ward relationship be-
tween the Federal Government and Indian Tribes.

Now, a ward suing a guardian really has no authority, has no
right to force any kind of activity or certainly to win money dam-
ages for a breach of a guardianship whereas the trust beneficiary
does. Now, if the Supreme Court is starting to rethink the trust re-
lationship as more of a guardian-ward relationship and to limit it,
Jicarilla is really a bell weather for future trust cases and it gives
you a sense of where the Court is heading in that direction. And
for Tribal interests, it is not very good.

Senator UDALL. Do the other two panelists, do you have any
thoughts on that?

Ms. McCoy. I think part of this stems from the, it is such a
unique relationship. We have a sovereign, the United States, serv-
ing as a trustee for another sovereign, the Indian Tribes. And there
really is no comparable. So, it puts a seemingly ordinary relation-
ship in these extraordinary situations.

I think that the history is important. I mean again, I will go back
to, if the Indian Claims Commission in three decades, when Tribes
were allowed an opportunity to present their claims and that re-
sulted in awards of $1.2 billion and we are seeing the settlements
now also over $1 billion to Tribes that have brought their claims,
(s;lomet}clling about that says something that these matters can be ad-

ressed.

As far as the future and the Supreme Court’s rule on that, this
Supreme Court does not need the United States Government to
guide its views on Indian rights. But, that tends to happen.

Mr. REY-BEAR. The short answer is, it depends. There are prac-
tical implications. Part of my own practice, apart from litigating
breach of trust claims, is handling trust acquisitions for Tribes. For
a dozen years, when I would do this, in the process of handling
these matters we would have to address title issues raised by pre-
liminary title opinions. And, as a matter of course, the Department
of Interior and the Bureau of Indian Affairs would provide those
so that I, as the attorney for the Tribe, would know what title
issues needed to be resolved to complete a transaction.

Ever since the decision by the Federal Circuit in this case, the
United States has stopped providing those preliminary title opin-
ions because, as they stated it, they are attorney-client privileged
communication that I am not allowed to see. So, that is just one
practical working relationship sort of impact.
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Since the remand, the United States has used the decision to
specifically argue that that decision essentially overturned decades
of substantial case law, including case law that specifically recog-
nizes Congressional legislation. For example, the Indian Trust Re-
form Act specifically holds and recognizes that the United States
must maximize revenue from Indian Trust Funds. The United
States has argued in cases that, notwithstanding that express Con-
gressional statute, it has no such duty because of the Jicarilla deci-
sion by the Supreme Court.

So, there can be substantial impact. However, it depends on how
the Executive Branch acts going forward. If they reform, so to
speak, then there should not be an impact.

In essence, to quote Peterson Zah as stated in my written testi-
mony, we need protection from our protector. And when the Execu-
tive Branch does not protect the interest of Tribes, we go to the Su-
preme Court. And now that the Supreme Court has said that it is
not willing to protect the Tribes, the Tribes understandably come
back to Congress.

Senator UDALL. Yes, and I think that it is fair to say that there
was a period in history where the Supreme Court was really a
champion in terms of Native rights and now it has turned the
other way and, in may cases, I think, the pleas fall on deaf ears.

So, thank you for those answers. Thank you, Chairman Akaka.

The CHAIRMAN. Thank you very much, Senator Udall.

I do have a question for each of you. Ms. McCoy, the Native
American Rights Fund has been instrumental in working with the
Tribes over the years in litigation and protecting the scope of the
trust responsibility. What do you think we in Congress can do to
ensure the trust responsibility is as strong as it needs to be
throughout the Federal Government?

Ms. McCoy. Mr. Chairman, again I will emphasize that it really,
while NARF works with Tribes, we do not speak for them. And I
urge, I urge the Committee and Congress to seek these answers
from the Tribes themselves. That is the only way to really imple-
ment the government-to-government relationship. I am happy to fa-
cilitate that but I think the answer best comes from the Tribes.

And I appreciate Mr. Rey-Bear’s reference, too, to the new Secre-
tarial Commission on Indian Trust Administration and Reform.
The Native American Rights Fund, on behalf of its clients, looks
forward to working with that Commission which is charged with
advising the Secretary of the Interior but which can also, of course,
the work of the Commission can be shared with Congress and that
would be specifically on the nuts and bolts trust issues that I had
talked about, the trust accounts, the trust funds, the trust assets.

Getting into other areas of the trust, education, health, and
many other areas, Tribal courts and things like that, I think there
are processes in place for that. And it is an ongoing relationship
and as Tribal nations evolve, so must this Nation to step up and
deal with that.

It is a difficult task but it can be done. So, we appreciate oppor-
tunities like this hearing, and the Tribe leaders that are going to
speak on the next panel, to really direct the work of this Com-
mittee.
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The CHAIRMAN. Thank you. Thank you. Mr. Fletcher, I know you
host a blog that provides information on ongoing litigation and
legal issues to Indian Country . My question to you is, how would
you characterize the state of the trust relationship today based on
your analysis and what improvements could be made to strengthen
the trust relationship?

Mr. FLETCHER. Thank you for the question. Yes, we have been
watching what has been going on in Indian Affairs for the last sev-
eral years. The blog started in September 2007.

The first thing I would have to say, and it sounds like I may
sound like what I am going to say is facetious, but I am very seri-
ous. I do not envy the Federal Government in its obligations to-
ward Indian Tribes and Indian Nations and its trust responsibility.
It is rote with inherent conflicts of interest. You could say they are
both vertical and horizontal in that the Federal Government, espe-
cially the Executive Branch, must deal with conflicts between
Tribes, within Tribes. These are conflicts that are not necessarily
areas in which the Federal Government has a dog in those fights.
But, in some cases, the Federal Government’s actions historically
have created these fights.

The other conflicts, of course, are within the Federal Government
itself, most obviously within the Department of Interior where you
have, perhaps, I do not know, the Environmental Protection Agency
has a view in protecting the environment and the Bureau of Indian
Affairs in relation to its trust responsibility to Indian Tribes that
may conflict with the EPA on something.

And we see that almost every week. Another case, another con-
flict arising, maybe in the news or maybe in a new decision that
has come out. And what we are seeing, I think, are these conflicts
are becoming, maybe, they are becoming much more serious, I
think in part because Congress and the Executive Branch are tak-
ing their trust responsibilities seriously in most instances.

What you are seeing, however, is a clampdown, certainly, on any
kind of claims by Indian Tribes for money damages. Absolutely, a
clampdown. And what Mr. Rey-Bear is talking about in terms of
the actions of the Department of Interior and other Federal agen-
cies in some of these cases has been going on a long time. Judge
Lamberth in the early years, really the first 10 years of the Cobell
litigation, repeatedly raised these issues of sort of, you know, dirty
pool in litigation between Tribes and individual Indians and the
United States.

I think a couple of things that we are seeing, that we are going
to see in the future that are very, very serious involve the natural
resource extraction and environmental protection. There are a lot
of Tribes around the United States that have been sitting on nat-
ural resources for a long time. Sometimes, those resources have
been stolen out from underneath them and they are only now be-
ginning to take control over those resources and begin to actually
profit from them in a way that they normally should. And, at the
same time, some of those resources are direct contributors to cli-
mate change and global warming as the best science would tell us.

And so, and I have to do a call-out to my colleague Professor
Singel again, who gave a talk recently at Montana Law School
where she talked specifically about this new phenomenon, maybe
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it has been around for a while, but a newly important phenomenon
called fracking. We do not know what the impacts of fracking are.
A lot of it is going on in Indian Country. It is incredibly lucrative.
But there have been reports that fracking has polluted drinking
water extensively and perhaps even caused earthquakes here in
D.C., although who knows.

And so you see this kind of conflict. There are going to be inter-
Tribal conflicts and there are also going to be interagency conflicts.
I would just conclude with I do not envy the Federal Government
in this way because these are very complex and difficult issues.

I know that Congress, in assessing priorities, can do a great deal
of important work in this area. And I think probably perhaps, and
I mentioned this before, perhaps its greatest impact may be to re-
consider some of the cases that the Supreme Court has decided re-
cently in terms of the trust responsibility and to just remind the
Supreme Court that Congress and the Executive Branch, and par-
ticularly Congress, are really the primary interpreters of the Fed-
eral Indian law and policy and they are the policymakers in this
question, not the judiciary. Thank you.

The CHAIRMAN. Thank you very much, Mr. Fletcher. Let me
make this my final question to Mr. Rey-Bear. What would you con-
sider the lessons learned from the Jicarilla case and what actions
would you like to see from Congress or the Administration fol-
lowing the dJicarilla decision?

Mr. REY-BEAR. The cynical answer, unfortunately, is that when
called to task for violations of fiduciary duties, the Executive
Branch cannot be trusted to act honorably in its own defense. Its
own departmental manual specifically requires informing Tribes
and communicating with Tribes regarding the administration of
their trust assets. And a Secretarial Order specifically recognizes
that the administration of trust assets necessarily includes solici-
tor’s opinions.

Notwithstanding the established policy of the Department of In-
terior which is mandatory and failure to comply with can result in
termination, the Department of Interior, through the Department
of Justice, argued that it had no such duty to the Supreme Court.
So, that is one effect of the decision.

As T noted already, it undermines working relationships with
Tribes and the Federal Government when they should be aligned,
for example, with the trust acquisition process that I noted already
but also in disputes with third parties. Essentially, if the Federal
Government does not take its trust responsibility seriously, why
should anybody else?

In terms of what Congress can do, I agree with the statement
made already by Professor Fletcher that now is the time for Con-
gress to reassert that, under the Constitution, it is Congress which
is the primary repository for setting policy regarding Indian Tribes.
The Indian Commerce Clause is in Article I, not in Article III. And
so, that should be clear and the Supreme Court should respect
Congress’ authority, just as the Executive Branch should.

The CHAIRMAN. Thank you, Mr. Rey-Bear.

Are there any further questions?

Senator UDALL. Mr. Rey-Bear, if I could just ask one. Did you not
mention the practice of split briefing in your testimony and how
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that was successful in the 1970s? Could you expand on that for the
Committee and describe how this was successful and why the proc-
ess was stopped and then what the current benefit of split briefing
would be for the Tribes?

Mr. REY-BEAR. The practice was instituted in the 1970s essen-
tially as a stopgap measure, sort of an administrative way to imple-
ment a policy recommended by President Nixon in his Special Mes-
sage to Congress in 1970 which called for establishment of what
was to be called an Indian Trust Counsel Authority. The idea being
that, recognizing that the United States sometimes has conflicts,
there should be a specific representation of Tribes by the Federal
Government which adheres to the trust responsibility, even if there
are conflicts.

So, what happened was that there was essentially an agreement
between the Department of Interior and the Department of Justice,
at the behest of the White House, providing that where there was
a conflict between agencies, for example the Bureau of Indian Af-
fairs representing Tribes and another agency, I cannot recall the
specifics but an example current day might be the National Labor
Relations Board. Where this is a difference of opinion, the Depart-
ment of Interior would file a brief sort of respecting the trust re-
sponsibility for Indian Tribes and the other agency, through the
Department of Justice, would file their brief stating the opposite
position. And in the six cases where this was done, every single
time the Tribal position prevailed.

The practice was stopped at the behest or direction of Attorney
General Bell in 1979. I do not know what the specific reasons were,
but I think it is notable that the policy behind it regarding the In-
dian Trust Counsel Authority was not enacted by Congress in large
part because the Executive Branch represented that it was not nec-
essary because the Executive Branch knew what its trust respon-
sibilities were and it would respect them in litigation.

So, the benefits for the current day are in situations like San
Francisco Peaks and the NLRB situation.

Senator UDALL. Mr. Fletcher, you look like you might have a
comment on that, or not.

Mr. FLETCHER. I do not know the specifics. I had not heard about
the split briefing. I think it is a great idea. I do also recognize that
I think Tribes are in a much better position to state their own posi-
tions on the trust responsibility in the Supreme Court and in Fed-
eral courts as amice and as interveners as well. That is probably,
possibly a big change as well. But I am in total agreement with Mr.
Rey-Bear.

Senator UDALL. Thank you. I do not have any additional ques-
tions for this panel.

The CHAIRMAN. Well, thank you very much, first panel. Thank
you for your answers and you have been helpful. We may have fur-
ther questions for you that we will place in the record and there
also may be some from some other members of the Committee.

So, thank you very much for being here.

I would like to invite the second panel to the witness table.

The Honorable Ray Halbritter, Nation Representative of the
Oneida Indian Nation from Verona, New York, the Honorable
Fawn Sharp, President of the Quinault Indian Nation in Taholah,
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Washington, the Honorable Brooklyn Baptiste, Vice Chairman of
the Nez Perce Tribe in Lapwai, Idaho, and Ms. Shenan Atcitty,
Legal Counsel here on behalf of President Pesata of the Jicarilla
Apache Nation in Dulce, New Mexico. Unfortunately, the Presi-
dent, as was mentioned earlier, was unable to be here with us
today.

So, welcome, Mr. Halbritter, please proceed with your testimony.

STATEMENT OF RAY HALBRITTER, NATION REPRESENTATIVE,
ONEIDA INDIAN NATION

Mr. HALBRITTER. I commend this Committee for holding this
hearing as the topic is both complex and fundamental to the
unique relationship of our governments. The consequences of a
half-hearted and flawed implementation of the trust responsibility
are many. But the resulting impact on Tribal sovereignty is a cen-
tral concern to Tribal governments across the United States.

Although this Congress and the current and some past Adminis-
trations have been generally supportive of Tribal sovereignty and
have aspired to honor the trust relationship, States and local gov-
ernments often contradict and resist the uniquely Federal relation-
ship, instead often exploiting opportunities affirmatively to under-
mine it.

In the case of the Oneida Nation, our trust relationship begins
with our being the United States’ first ally in the Revolutionary
War. The United States’ obligations derive from the Treaty of
Canandaigua, which was signed in 1794 by our friend, President
George Washington. The United States continues to recognize our
Treaty of Canandaigua, among the oldest of still valid treaties.

It says two things that are mostly relevant for today’s hearing.
First, the Treaty states that the United States acknowledges the
lands of the Oneida, called our reservation, to be our property, and
the United States will never claim our lands, nor disturb us in the
free use and enjoyment of our lands.

We agreed also to the following key provision from the Treaty.
Less the firm peace and friendship now established should be inter-
rupted by the misconduct of individuals, the United States and Six
Nations agree that for injuries done by individuals on either side,
complaint shall be made by the party injured to the other and such
prudent measures shall then be pursued as shall be necessary to
preserve our peace and friendship unbroken. Significantly, the
Treaty of Canandaigua provides safeguards to both parties, the
Oneida Nation and the United States.

As contemplated by the treaty, when non-Federal parties over-
reach, such as in the case of New York’s use of its own tax codes
to stop transfer of the lands into trust, the duty of addressing those
issues falls on the United States pursuant to its treaty obligations.
The United States sometimes fulfills its obligations, oftentimes it
do?1s not and, when it does, it frequently comes after the damage
is done.

In response to my insistence that local counties follow the law
with respect to the nation’s sovereignty, the Chairman of the Madi-
son County Board used the public platform of official state of the
county address to incite extremist and dangerous reactions against
our nation, referring to me as a third world dictator, with language
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which in turn directly affects the quality of life of our members and
more particularly our children in the communities and schools
where we are trying best to live peacefully and together.

In light of the harsh realities faced by Indian nations within our
local communities, this may be an opportune time for the United
States to work with Indian nations to develop a framework to en-
sure the Federal Government’s fulfillment of its trust obligation.
There is substantial evidence that empowering Tribal governments
leads to economic success, providing many benefits to surrounding
communities. In the Oneida situation, the Federal Government’s
own independent economic study concluded that due to the pres-
ence of the Oneida Nation, local communities received back $16.94
per dollar.

Some Tribes like the Oneida Nation have assumed important
governmental functions. For example, creating court systems, fire
protection, emergency service, housing and educational programs.
That also relieves, as a result of this the Tribes also relieve local
governments from having to spend their government dollars spend-
ing money on those programs. It is a multiplier effect showing real
benefits when communities work together.

We respectfully submit that this Committee ensure that our dis-
cussion today leads to the development of a new and constructive
paradigm to guide Indian nations and the United States for the
next future generations by creating a new bipartisan American In-
dian Policy Commission.

Our recommendations to the commission would address how the
trust relationship would work to ensure an acceptable level of hab-
itability on the present reservations, on the poorest reservations,
including the adequacy of education, healthcare, public safety and
infrastructure.

It could also address how the trust relationship could work to
empower Indian nations that are on the cusp of economic self-suffi-
ciency to redefine their trust relationship to fit their needs of suc-
cess.

The charge to the commission should not be finalized without ad-
ditional consideration but it could also include recommendations
regarding an appropriate mechanism to ensure that the funding of
critical Indian programs are not subject to arbitrary reductions, po-
tential legislation to create a strong presumption in favor of land
being accepted into trust at the request of the Tribe, and the poten-
tial establishment of additional high level positions within the Ad-
ministration to represent Indian Country .

This Committee has already played a central role in advancing
this discussion through this hearing and for that, we thank you.

[The prepared statement of Mr. Halbritter follows:]
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PREPARED STATEMENT OF RAY HALBRITTER, NATION REPRESENTATIVE, ONEIDA
INDIAN NATION

Shekoli, greetings,

Chairman Akaks, Vice Chainman Barrasso and members of the Committee, my name is
Ray Halbritter. 1 am the Nation Representative of the Oneide Indian Natien and a member of the

Wolf Clan.
The Oneida Nation is o federally-recognized lndion Tribe located in Cneida and Madison

Counties of Central New York State where cur people have lved since time immemotial. The
Oneida MNation is alse 2 member of the United South and Eastern Tribes, Inc., an inter-Tribal
arganization representing 26 foderally-recognized Tribes from Texas to Flerida and from Florida
to Maine, Thenk you for this apportunity to testify regarding the state of the trust responsibility
of the United States toward federally-recognized Indian nations,

[ commend this Committee for holding this hearing ns the topic is both complex and
Tundammental 1o the unique relalionship of the governments. As vou will undoubiedly conclede
from the testimony todey, there is serious coneern in Indian Country regarding the state of this

unique trust relationship,
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The consequences of flawed implemertation ol the trust responsibility arc many, but the
resulting impact on Tribal sovereignty is a central concern to Tribal governments acress the
United States. Although this Congress and the current end some past Administrations have been
generally supportive of Tribal sovereignty and have aspired to honor the trust relationship, states
and local governments are often not inclined to acknowledge the uniquely federal relationship,

instcad oflen exploiting oppariunitics allirmatively (o undermine It

Further, recent United States Supreme Court decisions have had the effect of redefining
‘Tribal sovereignty and the trust relationship. Some of those decisicns have turned the trust
relatignship on its head, emphasizing its value as a shield from federal liability instead of
construing it in a manner that would benefit the very people who were the infended bencficiarics
oli. The trust relationship, Intended as a proteclion against aggressive action by states and local
gavernments, has eroded over time, making this hearing and the consideration of the trust
relationship timely and very important.

However, nething thal is said today should cause any question regarding whether Indian
governments honar the rule of law. Indian nations and the United States, however, disagree as to
wiiat that law is, or what it should be. We look to the United States Congress to help avoid
tensions that can result from those disagreements. Whether it is in the form of efforts in this
Congress to reverse some of the United States Supreme Court's holdings, such as the legislation
toe address the Court’s deecision in Careierd, or otherwise, we note with coneem a reluctance of

some in Cangress to aet an impartant initiatives relating to ‘I'ribal rights.'? The need for

' Careiar) v. Salazar, 129 5. CL, 1058 (2009),
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Congressional action is magnified where the United States Supreme Court issues opinions that
are confrary to Indian laws and settled expectations. Soch judicial decisions creale unnecessary
tension in the federal-tribal relationship that the trust process is designed to prevent.

I 2m hopeful that this hearing marks the beginning of a full review of the Gederal trust
responsibility, as well as its impact on Tribal sovereignty, In 2012 we may be entering a new era
that requires a more nuanced analysis, taking account of 2 changing commercial world within
which some Tribal nations Mourish, and cthers do not. Out of this review, many Tribal [eaders,
including me, would hope to see the establishment of 2 new long-lasting framework for Tribal-
Federal relations thaf respects the unique relationship between Indian nations and the United
States, instead of a relationship in which the Federal government feels it has sole authoriyy w
defins and defend our relationship al its discretion,

I respect fully sugnest today that we all are ready for the hard work of exploring how to
arrive at a regime that furthers the spirit of the trust responzibility, while being responsive to the
diverse needs of all Indian nations whuo struggle with the pressures of varied local circumstances.
{f people of good will can address foreipn conflicts and all manner of complex social issues in
non-lribal communitics, we can succeed in this endeavor

It light of the issues discussed by the other witncsses we heard from today, part ong of
nty testimony discusses some of the practical challenges faced by Indian nations, including Lhe

Cneida Nation, in gaining the benefits of the trust relationship. Part two discusses the need for

% Leatstation to address the implications of Whe Careierd decision muy not be an impediment to have land
aceepied Intn trust under the Indion Reorganization Act for all Indian nations, but that is hardly reason ta delay
passege appropriate and timely leplslatlan that testores the sfane gug entz, Nor should §Lbe neecssary to do 2o at
the peril of ether imperlant legislalion.
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the United States to develop a process for protecting tribal interests that locks beyond tradilional
consultation. Part three explores the need to strengthen relevant and useful government-lo-
government consultation in light of the increasing saphistication of Tribal governments and the
incrensingly complex issuss that confront them. And, part four addresses some ideas for

consiructing a new framework for the trust responsbility that could endure for the next century

Ths Foundation of the Trusi Relationship and Praetical Challenges
Indian MNations Face in Local Commuuoities

For many Indian nations, the federal government’s trust responsibility is grounded in the
United Stales® ulhllment of its tecaty oblizations, implemented based upon historic and the
inherently zovernmental agreements between each scparale Indian nation end the United States.
How the relaticnship works in practice, however, is complicated by the actiens of non-federal
parties whe regularly insert themselves into matters that should be primarily between the United

States and [ndian nations.

The nature ol the federal relationship with Indian nations is a vital part of the history of
the United States, same of which is warth considering hore.

From the zarliest days of the United States, the Founders recognized the importance of
America’s relationship with NMative nations and Native peoples. They included Important
seferences to those relationships in the Constitution.” The 100" Congress recognized the
influence that Native peoples had in the development of the Constitution in & concurrent
resolutian that specifically acknowledged the “historical debt” the United States owes 1o Indian

Tribes.

3 Sue ez, At [, Sectian 8, €1, 3 {ladian Commerce Clanse); Atticle 11, Sectfon 2, CL 2 {Treaty Clause).
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[O)n the oesasion of the 2001k Anniversary of the signing of the United
States Constitution, acknowledges the historical debt which this Republic
of the United States of America owes to the Troguois Confederacy and
other Indian Maticns for their demonsiration of ealightened, democritic
principles of government 2ad their egample of 2 free ssseciation of
independent Indian aations; . . *

The Tadien provisions in the Constition were given immediate life in treatics into which
the: United States entered with Indian nations begining with the Treaty with the Dalawae in
1778 and continning through another 373 treatics. Additionally, in the first decades ol the United
States, numcrous laws were enacted addressing the details of the Federal-Trikat refationship,?
oven as the Fedaral courts defined the Federal sovemment's (st obiization to Indlen nations.®

Because of this history, the bust cbligation of the Federal government to MNativs peoples
is fimdamentally different from any other relationship the United States has with any other
distinet proup of people and carries elevated obligatians. As the American Indian Policy Review

Commissior Report stated;

The purposs behisd the tust is apd slweyy hss been to ensare the survival and
wolfare of Endiart tribes and peeple. This inelirdes an obHpation to nrovide thoss
services reguived 16 protest and eshanes Indian lands, resources, ang self-
government, nd alse includes those economisc end sooial programs that ars
necessary (o raise the standard of living and sogial well-being ol the Indian peaple
to a level comparable to the non-Indian society.”

The United States bist relationship with the Oneida Nation derives from the Treaty of
Canandaigua, which was signed in 1794 between the Grand Councilt of Handenosannes and &

repraseriative of Fresident George Washinpion. The Treaty of Canandaigua, which is smong the

* 8. Con. Res. 76, 100th Cangress,
¥ See, e.g., Trad and Tnlereourss Aets of 1790, 1703, 1796, 179¢, 1802, and 1834,
S See , e.g., Cheroker Nationv. Georgla, 30 U.B. 1 (1821).,

7 american Indian Policy Review Commission, Fing Beno 130 (1097).
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oldest of all treaties signed between the United States and Indian tribes, recognizes rights held by
the 5ix Natiens, that extend beyond federally recognized righls that are typically considered
within the parameters of the trust responsibility thet was intialiy defined by the Supreme Court

in Jokusor v M'fmosh, 21 U.S. (8 Wheat) 543 {1823}, and the l\.ﬂl::lrsh::lll'I\‘ilogy.8

President Washington was authorized to enter into the Treaty of Canandaigua by Article
I1 Section 2 of the Constitution of the Uniled States, which permits the President to negotiste and
sign treaties, and grants the Senate authority to ratify them, The Supremacy Clause of the
Constitution, Article VI Clause 2, provides that treaties and the Federal laws executing and
implementing those treaties are the supreme law of the land. As such, the Trealy of Canandaipua
und fhe rights alforded to the Oneida Nation under the treaty should pravide safeguerds fram
adverse aclions by non-lederal governments.

It says two things that are most relevant for today’s hearing, First, the trcaty stetes thet
the United States acknowledges the lands reserved (o the Gneida, and called our reservation, to
be our properly; and the United States will never claim onr lands, nor disturb us in the free nse
and enjeyment of our lands; and that our reservation shall remain ours until we choose ta sell it
lo the people of the United States. And, with respeet to proteeting our lands from outside
intruders, such as states and local communities, the United States and the Oneida Nation agreed

to the following key pravision in eur treaty:

#The Marshall ‘rilogy, 2 series of Supreme Courl opinions peanced by Chiefl Justice John tarshall between
1823 and 1432, iz canzidered the logal foundatian for the federl trust relatinnship in Amedcn jurispradence. The
Wurshall Trilogy vonsists of Sohmror v M Fatosk, 21 108, (3 Whea) 543 (1823); Cheraker Narion v. Geargia, 30
U.S. (5 Pel) 1(1831); und Worcesier v. Georgin, 31 U8, 515 (1832).
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Lest the firm peace and friendship now established should be interrupted
by the misconduct of individuals, the United States and Six Nalions ngree,
that for injuries done by individuals on cither side ... complaint shall be
made by the party injured to the ether . . . and such prudent measures shall
then be porsued as shall be necessary to preserve our peace and friendship
unbreken.. ..

Significantly, the Treaty of Canandaigua provide safeguards to both parties — lhe Onaida
Nation and the United States — which precmpt hostile aclions against the other by third-partics,
including ion-federal governments, Both the Oneida Mation and the United States are duty-
bound te fulfill their obligations to each other under that treaty. The United States enforces its
obligations through its trust relationship with the Oneida Mation, and with the ather Nations who
alse are signatories to the treaty.

Notwithstanding the Supremacy of federal treaties, third partics repmiarly test the United
States” relationship with the Oncida Nation, and often in ways that are intended to interfere with
that relationship.

The trend of non-federal parties challenging the federal trust relationship with “Tribal
nations is obvious in New York, where challenges are designed to undermine ihe Onuida
Nntion’s sovercignty. For example, when the United States Supreme Court direeled in 2003 that
the Oneida Nation it shoold use the Federal governmen(’s adminisirative process to have its
homelands accepted ito trust an its behalf, locol axing authorities created new, special

arrangements to impose hefly taxes upon the Nation's homelands, and immedialely started

foreclosure proceedings ealeulated to prevent the Uniied States from flfilling the Supreme
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court’s directive that lands be taken inte trost.? This, notwithstanding the Oneida Mation’s
staggering economic contribution 1o the tax base in the local cammunity; we are the fargest
employer™ in cur region, with the vast majority of our approximately 4,500 employess roekiing

in the local community, paying sales tax, incorse tax and property tuxey amaonling fo

approximately £140,000,000.

‘When non-federal partics overreach, such #5 in the erse of the New Youk's use of ts tax
cotles Lo block fensier of the lands Inlo trust, the duty of addressing these issuzs flls on the
United States pursunnt to itz trealy ohifzations, Although the United Siates somesimes fulfills iis
ohligations, ofentimes it doss not — and, whean i does, it frequently comes ton late. This shifts
the: burden of preventing unlawiil intrusions upon the shoulders of Indian tribes.  The burden

tribes ollen face in this cireumstance inehides vilifieation and political attacks pn themselves,

their leaders and sven theic members.

* Further, alter the Oneida Mation fled its rust spplication, the State of New Yark cuacted special
legislation e geting eortain Motion lands, Thet legislation required, among other upique rules, thal 12 s be sat fn
onie caunty as if the Oncida Nalton's londs in thet counly were ts-enempt, Accordingly, the taxing jurisdiction and
the county caleulated daxes on Nation lands at 1 tax mic that axsemes the Oncide Netion will not pay the taxes,
resulting in an anifictally inflated tax rmte, Tt elfectively Inples the inxes that would be due under (he taxing system
used clzawhore in Mew Fork, It alse produces the logieal sirqumstance sheawn in tax bills thal, foe example,
deslara the laxing jurisdiction™s budpet [or fira protectlon to be §142,844 and the Oneida Mation’s sharg of that
udaet items o be $538,350,

¥ Conired Mew York has sufferes deamatiz ta Setbach the tast 15 years. Reporix have dutalled
the Joss of mosoximady 3,500 jobs due o the clomure ol Grifiss Al Freee Rase, the Joss of 1,002 Lockheed-
Pdastin jubs in Utics g the Joss of thousands ol Jobs o3 Oacids Lipsited {n noa-ladizn busiaess thi bas no selation
to the Notion). 1 the veake of the loss ol sporoximeuiely 18,000 lobs in the replon, the Notien's role in stabifiziag the
repional empleyment pictere canrot be understated. Aceerding to bhe Bureiw of Lubor Siutistivs, sinmloyment prew
by 1.62 perzant Setwaen 1990 and 2103 in the Medison and Onelda County region. Inparl due lo the closing of
Grifliss Alr Forco Base and the Lockheed Martin Plant in the mid-1990s, employment in Oncida County decreased
alan annual average rate of 0.02 percent. Tho losses in Onelda County, however, were alfsct by gn aversge anaual
employment gravah of 0.85 pereent in Madisen County. Thus, the two counties logether, cambined for 3 reported
total croployment growth of 2,700 jobs. Duslog this peziod, the Nation added 4,000 jobs, which fillly accounts for
any cmplayment growth reporied for the two cuunty region snd was a eritical offset against the steueturs! gooromic
tnszeg being zegisterod in other industeics.
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We have a vivid cxample of that vilifiertion at the Gneida Natian. In response to my
insistence, as the Oneida Mation representative, that local counties follow the law with respect to
ths Nation's sovereirniy, the Chairman of the Madison County Board of Supervisors used his
official state of the eounty address to attempt ta galvanize the local community against me,
referring to me as a “[third world dictatory™."" This same county, while claiming finaneial strain
from the Oneida Mation not paying taxes which the courts rule were nol awed, paid Park
Strategies more than $350,000 per year to lobby you and the exccutive braneh to remove our
sovercignty, rather than invest the same resources far the betterment . This county claims that
the Oneida Mation’s non-payment of taxes somehow was hurting (he county, even though our
Mation currently holds roughly 1% of the Jands within the county yet roughly 30% of the

county's lands are whally or pastially exempt from the same taxes.

Tribal sovereignty and the trust responsibility sbviously are not understood by some local
and state elected officials. Tt is a siznal to all of us thal we musl join together as we cansider
how to improve the Uniled States” trust responsibility and do more to ensure better understanding

within our communities, '

Although 1o Tribal nation ever should rely upon the United States to guarantee a positive
werking relationship with state and local governments, a revitalized trust relationship is vifal

protection against the very overrcaching that it was intended to address.

1 e Altachment A, " ExRIbLA has been selained in The Commiites files:
T Mowwithstanding these challenges, the Mation has found ways o eooperale with some af its neighbaring
T on regulatory —asd | by couperative ngl on taxes and regulatlon behveen
the Malion and the Cities of Oncida and Sherrll.
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The United States Must Reconsider How to Promote its Trust Responsibility

Under such Federal policics as Sclf-Determination and Sclf~Governence, many Tribes
have re-asserted inereasing control of their own destinies, often with spactacular results.
Tlowever, many other Tribes shll struggle to guarantee hasic public safety and healtheare to their
citizenry, nuch less economic opportunity. Where there has been Tribal economic suceess, there
has also been a growing backlash frem other clements in the mainstream sosiely thot feel
threatened by the restoration of Tribal rights and by Tribal prosperity, one explanation for some
of what I deseribed above.

The federal trust relationship has been reaffirmed by nearly every modern President, a
very positive and significant political gesture, In the name of Federal government’s trust
responsibilities towards Tribal nations, President Obama issued a Presidential Memorandum on
November 5, 2000 that called upon all executive ngencies to develop consnltation and
coordination cfforts with Tribal povernments. The Memarandum confirnied the unique pelitical
status of Tribal nations, as established throuph treaty, legislation, and judicial decisions, and
called for a rededication to Fresident Clinton®s Executive Order 13175, Executive Order 13173
calls for consistent and substantive consultation with Tribal nations on the development and
implementation of all policies that have Tribal Implications. The Executive Crder was legally
grounded in the federal trust responsibilities and called for apencies to respect Tribal self-
sovernment, sovereignty, and self-determination. The genesis of that respect is rocted in the
early treaty era when Tribes were regarded as powers 1o be treated with respect rather than

quelled and subjugated,
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The lifeblood ef the unique trust relationship betwesn the United States and Indian tribes
is consultation, and the pathway to a robust trust relationship is likely through consultation that is
redesigned to better meet the needs of both parties 1o the relstionship. Although mest modern
Presidents have recognized the need for meaningfun] government-lo-govemment consultation,
consultation continues to be regarded by ageneies as burdensome and an impediment 1o Federal
action rather than a mechanism ta protect Tribal ireaty rights and appropriate Federal decision-
making. Matters arc further complicated when the Federal government blurs the important
distinction kelween Tribal consullation and all other communication with non-federal interests,
even whers consultation with non-tribal parties may be required by law.

A case in point is consultation among parties under Scetion 106 of the National Historic
Preservatian Act, which conipels federsl agencies to consider the effects of thelr actions on
histaric or cultural properties. In certain circumstances, o loeal governmental project spensor
and an affected Tribe may be consulting with a Federal apeney. Tn our recent experience at the
Oneida Nation, a project spansar, which soughi Federal funding took steps to evade consultalion
with the Malion, nalwithstanding the Nalion’s right to be consitlted pursuant 1o the Federal
agency’s consultation obiigation under its trust relationship.

The sleps 1aken by the local projest sponser 1o keep Lhe Nation from consullation to
prolect cultumally significant artifacts that may have been buried within the path of the projcet
were astounding Lo behold, especially given that this occurred as recently as 2011, The praject
sponsor, also seeking state funding, made untrue representations within the state environmental
clesrance process under state law to cause the state to make certain determinations reparding the

potentially negative eflecls of the project that had to be reconsidered by the state once the
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rclevant state officials heeame aware of the praject sponsor’s actions. Ultimately, the Oneida
Mation and the Federal apency that was funding the project negotiated a programmatic
agreement. At the end ol the day, Lthe project will be built, but it tock the Oneida Matlon’s
vigilanece to ensure that the law was follewed, and in this instance its role in consulting with the
United States proved to be meaningfl, $till, a stronger timely response by the Federal
povernment would have set the project sponsor on a correst cowrse much sooner, And, happily,
once there was intervention by appropriate Tribal liaisons within the Secretary’s office, that
sourse cotrection did oceur and a proprammatic agrecment was exceuted, allhough ironically the
project sponsor refused Lo sign it because the project sponsor disagreed with a definition of
“tribal lands™ that was set forth in federal law, supparted by the Department of Tusticc and
upheld by multiple courts.

We acknowledge that Federa] ageneics are undler signifieant pressure to fulfitl their
program mandates to provide funding far needy prajects with all deliberate speed, but it is
important to be certain that the our trust relationship s always at the forefront of the process, lest
it becomes a sticking point when Indian nations become aware of the undertaking and assert their
right to consult or to object to the project. And, in the most biatant cases, the failure to enyrage in
consuliation will anly strain government-to-government relationships and impede future
patential capperative efforts between gevernments,

Mot anly is the trust relationship and cansultation between the Federal government and
Indian nations constantly under attack from losal govemments, but certain local officials in the
State of New York hove gone so far as to urge New Yark State Gavernor Cuomo to repeal the

$iate’s Tribal consultation policy that was adopted in 2069 to protect important Tribal interests.
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While ] am confident that Governor Cuomo will not repeal a poliey that shows the State’s
leadership and propressive thinking on that score, it is the kind of direet attack against legitimate
tribal interests that is worth nating, We arc hard pressed ta be able to explain such actions by
certain [ocal officials, but it serves ag o chilling example of haw the Federal government must
work with Indian nations to restore respect for Tribal trealy rights and its federal frust
responsibility towards Indian nations. ™

Ins light of the harsh realities faced by Indian pations within their local communities, this may be
an opportune time for the United States to work with Indian nations to develop a new Framewark
to ensure the Federal government’s fulfillment of its trust obligation, taking into account the

unique and disparate needs of Indian governments.

The Trust Responsibility, Sclf-Determination & Strepgthening

Governmeni-tu-Government Consultatinn

Depending on a specific Tribal nation’s political relatienship with the United States and
the context of particular issues, thers will be differences of opinion about what the trust
respansibility means, but at a minimum it should make clear the exient of the Federal
povernnient™s oblization to ensure that Tribal lands are habitable by today™s slandards, ensuring
that Indian communities are permitted to ¢reate or maintain decent schools, hospitals, public
safety and infiastructure, Tt may be that the primary vehicle to ensure the fullillment of those
ahligations is to empower Tribal povernments 10 creale an environment hospitable to economie

development. In addition, the Federal government should strengthen the government-to-

3 Swe Atachment B, *Attacimnent B hus been vetnined i the Conmtittee files®
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government relationship by integrating the Indian volce more directly into the highest levels of
the Federat legal and policymaking structure.

Many of these goals mey be diffioult to achisve I the current environment, As Tribes
seek recognition of thelr soverciam rights, others resist, deeming Tribal severcianty 2 threat {0
their own power or soversignty. Therefare, it {5 important to demonstrate that stronger and more
effective Tribal governments are not only goed for Tribes, but also good for surrcunding
communities, the states within which the Tribes regide, and the United States, ns a whale, ‘There
is atready subsiantial evidence thar empowering Tribal povernments kads 1¢ cotnomic shocess,
providing mmny benelils fo smrounding commanitizs, In some cases, espeaially where Tribes
have assumed an important governmental or social funetion (.., creating jobs, providiog fire,
police and emergensy services, efc.); this has been recognized by the impacted non-Indian
communities,

The Oneida Nation's story is 2 prime exantpls of how strensthening Tribal soversignty
arul Tribal ecomomis sucoess benafits sumounding communities. Since 1993, when we opened
ihe first legal casing in the State of New York, the Onsida Nation has invested more than $1
billion in infrastructues in Central Mew York. We have spent $2 billion on goods and services
with non-tribal yendors, with much of that money going to busincsses in New York Sinte. We
are & majar source of employment in a community where many large employers ars downasizing,
i have penerated mare than 3148 million In ncome and progerty taves for the staie and focal
governments. The resuit is that the Oneida Mation has used the reventies Fom gaming operailans

10 improve the lives of Its awn people, with relatively little financial assistance from the United
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Slates. We lave inveated in housing, health care and education programs for our members, 5o
that we break the cycle of poverty and dependence, ™

Moreovear, our econontic success has driven our level of sophistication in business
enkerprises and diversification, including our acquisition and publication of the Indian Country
Taday Media Metwork and Four Direction Productions, an animation and film production
company. Commercial strength and diversification has also reinforeed our ability to determine
our own destiny and to limit our interaction with the United States to matters that arc central to
the protection ol our inlerests in cultural preservation and the resteration of land within ovr
Reservation boundaries. And, while many Indian nations are similarly situated, many are not,
requiring a more profound level of interaction with the United States within the context of their
trust relationship.

I do not suggest that self-sufficiency and commercial and govemmental sophisticetion
should end 1he need for the cust relationship, Rather, as self-determination yislds self-
sufficiency in [ndian Country, the trust relationship will come to reflect that, and govermment-1o-
governmment relationships and consultation with Tribes will change as a result,

Indeed, the HEARTH Acl'?, under consideration by this Congress, is an express

recognition of the need to empower Tribes to diminish their exclusive reliance on Federal

" The Nation's economic Base does more than provide joba for the lacal residents. 1t is the basis ol tribal
self~government and sel-sufficiency beeeuse il funds essentind guvernment operalions, services and programs,
These scrvices und programs include member heallh voee, education, legal services, day cere and youth programs,
Fanily sepvices and housing. ‘TheWatien pays nearly $17 million annually for these prograrns and scrvices, The
fact is thet state and lacal governments save a lnt of mancy hacauss the Watfon government is able to and dow
provide so many programs and services ta its members — meals ferihe aged, halth insurmee for the heelthy ond the
infim, care for the very young, cducalion {or everyone, and an und on. State and local money that would go 1o
praviding many af these progrms and services (o Notion members cun be devoted Tnstead Lo persons who are not
Nation members.
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governinent by being more setively Invaived in ecenomic developinent on their lands, They ate
reflections of & modern view of what the trust responsibility is—~ empowsrlng Tribes to solve
their awn problems and carve thetr own desting but also protecting Tribes from extemal forces
that undermine Tribat sovercignty, Tn additfon, the Oneida Nation and other Tribes are nwars
thay Conproess caw clarily the law in other Inportast areas of sigaificence In Indins Comury ftke
strenglhening the ability of Tribes to have Jand taken into trust 50 they son achieve self-
determination and scli=sulliciency,

Add ing 3 Wew Eramework for the Trast Resy ilsility in the 21° Cemtury

The Oncida Nation®s cxpariences and the testimony that we have heard today leads me to
vonslede that we may have & memningfir] oaporiunity o consider how to ereate a new famework
for the trast relationship. Such a new framewoerk wonld consider the somplexities of the issoe,
the unigue relationships that Indian nations have with the federal govemment, the impact that
existing Jaws haya upan the implementation of the frust relationship, and, challenges to the
refalionghip pased by other povernments.

The nead for & mlional visien of e (rust responsibility that {s ity respeatfid of the
righis and views of Indisn aetions s clear. T respectfinliv submit that this Committee ensures that
gur disenssion today leads to the development ol a new and construetive paradigm to guide
[ndian nations and the Uniled States for the next century by creating a new bi-pactisan American

[ndian Palicy Review Commissian. That Comiission would be charged with the responsibility

¥ the HEARTH Act is pending in the Honse of Representatives snd Sente a5 HLR. 205 and 3. 703,
respectively.
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of examining these issues and reporting to Congrass within two years from its inception with
recommendations regarding a new framework [or the irust relationship for the next century.

The recommendations of the Commission could address how the trust relationship would
wark to ensure an acceptable level of habitability on the poorest reservations, ineluding the
adequacy of education, health care, public safety and infrastructure. [t cauld also address how
the trust relatianship could wark to empower Indian nations that are on the cusp of econemic
self-sufficiency to redefine their trust relationship to fit their needs. The charge to the
Commission should not be finalized withoul additional consideration, but it could alse include
recommendations regarding the following: an appropriate mechanism fo ensure that the funding
of eritical Indjan programs are not subject to arbitrary reductions; polential legislalion to create &
strong presumption in favor of land heing accepted into trust at the request of a Tribe; the
appropriate role of state and local governmental involvement in trust acquisitions and other
actians that permit public input into certain federal actions; and, the potential establishment of
additional high-level positions within the Administration to represent Indian country. The
recommendations of the Commission would also be intended to demanstrate that strang and
effective Tribal gavernments are mutually benaficial not only for Tribes, but also good for
surrounding communiliss, and the stales within which the Tribes are located,

This Committee has already pleyed a central role In ndvancing this discussion through
this hearing, and for that 1 thank you.

The CHAIRMAN. Thank you very much, Mr. Halbritter.
President Sharp, would you please proceed with your testimony.

STATEMENT OF HON. DAWN SHARP, PRESIDENT, QUINAULT
INDIAN NATION

Ms. SHARP. Thank you, Chairman, distinguished Members of the
Committee. We truly appreciate the opportunity to appear before
you today.

I represent not only the Quinault Indian Nation, but am the
President of the Affiliated Tribes of the Northwest Indians. And I
also have a unified and complementary role as Chairman of the
new Trust Commission on Administration and Reform. So, I hope
to interweave perspectives into this presentation and testimony,
representing all three of those hats that I currently wear.

I would like to begin by addressing the relationship itself that In-
dian Tribes have with the United States Government. And then I
want to speak a little to the natural resources, and then wrap it
up with our people.
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The relationship itself, we have determined out of the Northwest,
out of the Quinault Indian Nation as well as beginnings of a dis-
cussion towards that end at the Commission that we need to define
trust and trusteeship. It is long overdue for a very clear, succinct
definition of what that means, not only what it means in the minds
of those in this Congress, in the minds of those sitting on the U.S.
Supreme Court, but first and foremost, in the minds of Indian peo-
ple and Tribal leaders.

To that end, we are working toward out of the Northwest
through a series of sovereignty summits and meetings at the Affili-
ated Tribes of Northwest Indians, in concert with USET, to come
up with a definition of trust and trusteeship from our perspective.
And we believe that will be very helpful to not only this Congress,
but the Court and others to define our perspective.

Right now, that definition has been diluted, and as pointed out
by Senator Udall, it is being further eroded through this term of
the Congress. The old definition is based on this notion of depend-
ency, it is based on this notion of incompetency, that we are wards
of a guardian.

We have always been very capable of managing our own affairs
from the beginning of time. We have always been a competent peo-
ple. We had very complex ecosystems that we managed as good
stewards. We had very sophisticated economic structures within
our communities. We had trade. We had many good things in our
communities. It was only with the imposition of another sovereign
into our lands and territories that corrupted that value system,
that continues to corrupt that value system.

This last Congress, a bill was passed in the House purporting to
convey 2,400 acres to a multi-national corporation outside of the
United States to mine copper in an area that is very sacred to the
San Carlos Apaches. It is a place where they continue to do sacred
dances. It is a place where they continue to gather traditional
foods. An acorn that takes 100 years to mature in that area is
threatened to be desecrated for profit, for gain, not to benefit those
within this Country but to benefit those outside of the United
States.

It is a sad commentary that in this modern time, even over the
objections of Indian people and our leadership, we continue to see
an erosion not only in Congress but in the courts and even within
the Administration. There are many good friends that we have
been able to ally with within the Administration. Some that have
good hearts, good minds, that see things from our value systems.

But there is a structure in place that, even with the best of in-
tentions and even with the best mind and heart, they are still in-
capable of discharging their duties along that sacred, solemn com-
mitment that the United States has with Indian people. It is that
Federal bureaucracy that needs change.

And it needs change that is guided by sound principles that are
deeply rooted within the values of our people so that we can not
only set a good example for today to correct the past wrongs, but
that we lay a strong foundation for future generations, that when
they look back at this era and this time, they will see that it was
that point in history when the United States not only recognized
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the past wrongs, but truly viewed Indian people as equal
sovereigns with their own unique set of values and principles.

Joe DeLaCruz, our Chair at Quinault, once stated that there is
no right more sacred than a people to freely govern their lands,
their people, their territories without external interference. Right
now, even with self-governance, we are simply managers of Federal
dollars. Under 638, we administered Federal dollars. We now man-
age. We cannot spend those dollars in a way where we can freely
determine our future because of the bureaucratic barriers that we
continue to confront today.

So, with having an opportunity to be able to come to this Con-
gress to redefine that relationship and set a new course, we believe
that we are at a post self-governance era. We will always be self-
determining, but we need to set a new course on the relationship
and the definition, and that includes engaging with this Congress
on agreements, renewed agreements, to build that stronger founda-
tion.

So, on behalf of the Quinault Nation, the Affiliated Tribes of the
Northwest Indians and the Trust Commission, we thank you for
this opportunity.

[The prepared statement of Ms. Sharp follows:]

PREPARED STATEMENT OF HON. DAWN SHARP, PRESIDENT, QUINAULT INDIAN NATION

Good afternoon distinguished Committee Members and esteemed witnesses join-
ing me today to provide testimony on Fulfilling the Federal Trust Responsibility:
The Foundation of the Government-to-Government Responsibility. My testimony ad-
dresses this topic from several, unified perspectives: as the President of the
Quinault Indian Nation and President of the Affiliated Tribes of Northwest Indians
regarding natural resources under authorities of Self-Determination and Self-Gov-
ernance, and as the Chairperson of the Secretary of the Department of the Interior’s
National Commission on Indian Trust Administration and Reform.

First and foremost I would like to applaud this Committee for continuing such a
vigilant effort to address the plethora of disparities Indian people are forced to deal
with on a daily basis. It is because of these hearings and the Roundtable Sessions
that Congress, the Administration and the American public are being educated
about our issues. Mase’ [Thank you]!

Prologue and Vision

Five centuries ago, Europeans relied upon the notion of the “Doctrine of Dis-
covery” to provide a quasi-religious, political justification for colonialism. This Doc-
trine led to the expropriation and exploitation of the natural resources of this land
with little regard for the impacts on the cultures and economies of the Indian peo-
ples that had relied upon for them for countless millennia.

When the United States was founded two and a half centuries ago, alliances were
sought with Tribal nations to try to free the colonies from European powers. For
nearly a half century after Independence, the United States entered into treaties to
formalize relations with Tribal nations. In exchange for promises to protect Tribal
peoples from depredation and provide for their needs, Tribal nations relinquished
claims of title to their traditional territories and agreed to relocate to small areas
of land that were to be set aside for their exclusive use and occupancy. These prom-
ises, and subsequent laws such as the General Allotment Act, form the foundation
of the trust responsibility, a concept that was rooted in the fundamental notion that
Tribal nations are dependent on the largesse of the dominant government, somehow
incompetent and incapable of managing their own affairs.

Yet, even the solemn treaty promises of the United States were broken repeat-
edly.

e Treachery, fraud, and corruption of Indian agents assigned to serve the needs

of reservation communities were common.

e Indian children were removed from their homes and placed in boarding schools
where they were forbidden to speak their native languages.
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e As non-Indians coveted the land and resources such as gold which were found
on reservations, Tribal nations were forced to relocate or accept diminished land
bases.

e Tribal lands were flooded to create reservoirs to provide water and power and
to try to protect non-Indian property.

e A policy of allotment was adopted to “civilize” Indians while opening reserva-
tions to settlement and development by non-Indians. The confused and complex
ownership and occupancy of Indian reservations created a jurisdictional morass
that allows developers to ignore laws and regulations intended to protect the
environment and perpetrators of crimes such as rape or the manufacture and
distribution of illegal substances to evade prosecution.

e Tribal lands have become dumping grounds for hazardous materials that non-
Indian communities would not tolerate.

e Tribes are being required to compensate for environmental deterioration caused
by non-Indian development on and off reservations, infringing upon our prerog-
atives to utilize reservation resources for the benefit of our own communities.

e When the duty to fulfill treaty obligations became burdensome, the United
States pursued a policy of termination to try to “get out of the Indian business”.

Until just a few decades ago, when a new era of Self-Determination and Self-Gov-
ernance was ushered in, the Indian policy of the United States was centered on con-
quest, removal, dislocation, and extirpation.

The purpose of highlighting this litany of wrongs against Indians is not to dwell
on the past, but to serve as a prelude to discussion of the future form and substance
of relations between Indian Tribes and the United States. The trust responsibility
and government-to-government relationships are central to our deliberations. I say
“our” because decisions cannot be made unilaterally by the United States. Our dis-
cussion should include consideration of the implications of the United Nations Dec-
laration on the Rights of Indigenous Peoples (UNDRIP), particularly articles relat-
ing to free, prior, and informed consent. As sovereigns, Indian Nations and the
United States must engage in substantive dialogue to collectively establish a com-
mon vision and policy to guide our path to tomorrow.

In 1977, the American Indian Policy Review Commission issued a report to Con-
gress noting, “The Relationship of the American Indian tribes to the United States
is founded on principals of international law . . . a relationship founded on treaties
in which Indian tribes placed themselves under the protection of the United States
and the United States assumed the obligation of supplying such protection.”! This
relationship is not working! The implementation of the United Nations Declaration
on the Rights of Indigenous Peoples is essential, the inability to pass amendments
to the DOI Self-Governance amendments and the lack of funding to allow Tribes to
protect our borders and communities are but a few of the elements of the current
dysfunctional trust responsibility to American Indian and Alaska Native peoples.
The United States trust responsibility has not evolved with the changed political re-
lationship between the United States government and Indian governments. It must
be changed to reflect the realities in Indian Country in the 21st century.

The following comments center on Self-Determination and natural resources, the
particular area on which the Committee is seeking comments from the Quinault Na-
tion:

o A Different Kind of Trust Responsibility. Historical notions of dependency and
incompetency must be abandoned. Our dialogue should be focused on the forgot-
ten trust responsibility of the United States—the responsibility to support the
capacity of Tribes to take their place alongside the American system of govern-
ments. For natural resources, recognition and acceptance of Tribes as capable,
responsible resource managers will be essential to enable us to protect our cul-
tures and economies and to work collaboratively at the local, state, regional, na-
tional, and international levels to sustain the environment.

o Self-Determination and Self-Governance. The Quinault Nation was one of the
first Tribes to employ Self-Determination contracting and Self-Governance com-
pacting to improve its ability to manage its natural resources. The devastation
of our forests, salmon, lands, and waters wrought by decades of mismanage-
ment by the United States could no longer be tolerated and spurred our deter-
mination to embark on the newly opened path to Self-Determination. For years,
buy-Indian and Self-Determination contracts provided a means for us to per-
form activities in lieu of the Bureau of Indian Affairs (BIA). We had little lati-

1 American Indian Policy Review Commission Report, 1977, p. 11
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tude to establish objectives and goals, but were rather limited to those imposed
and supported by the federal administration and BIA. We found it necessary to
turn to Congress to enable us to establish a demonstration program for a Tribal
forestry program that was designed to address resource management problems
that had accumulated over decades of BIA administration. Our ability to de-
velop our own programs and priorities for forestry, fisheries, health, and social
programs has been greatly enhanced through the use of Self-Governance com-
pacting. Quinault was in the first tier of Tribes to participate in the Self-Gov-
ernance program. While Self-Governance has provided us with the flexibility to
tailor programs to best fit the needs of our own communities, several improve-
ments, noted in H.R. 2444, the Department of the Interior Self-Governance
Amendments, are needed.

The Quinault Indian Nation compacted to manage our forest lands but we have
not received the additional funding or increases in our formula to manage existing
obligations. We are further challenged by the increased cost of fuel to perform these
services.

e A New Focus for Federal Administration: Support for Tribal Self-Government.
There is a need to expand our vision of the nature of the trust responsibility
to see beyond the accustomed, narrow confines of fiduciary duties and obliga-
tions. In some respects, this requires the term trust responsibility to be turned
on its head. Instead of a policy that perpetuates paternalism and dependency,
trust responsibility should be viewed as the responsibility to administer Indian
Affairs in a manner deserving of the trust of Indian Country. The time has
come to transform the role of the United States from guardian to enabler, to
make the primary function of the trustee that of supporting and assisting the
capacity of Tribes to truly exercise Self-Determination. Tribes that are ready for
this step should have the opportunity to establish relationships with the United
States that move beyond tutelage to a position of sovereign equality. To make
this transformation, fundamental, seminal issues must be addressed.

Paternalistic procedures, practices, and policies for management of the trust cor-
pus that perpetuate paternalism, dependency, and bureaucracy while trying to
shield the United States from financial liability for mismanagement have debili-
tating effects on the ability of Tribes to manage and develop their own lands and
resources and greatly increased the costs of federal administration. Federal bureauc-
racy and administration has left Indian Country dirt poor despite the abundance of
natural resources that blesses many reservations.

These administrative measures should be reformulated through a collaborative
process between Tribal governments and the United States with the over-arching
objective of strengthening the ability of Tribes to fully and exclusively exercise their
inherent sovereign authorities to manage the lands and resources within reservation
boundaries.

This discussion should include clarification that Indian lands are private lands
that are held in trust with a fiduciary responsibility of the United States to manage
the trust corpus for their beneficial owners. Trust lands are not subject to the fed-
eral nexus that triggers application of laws and regulations intended to govern pub-
lic lands, such as NEPA and the ESA.

Tribal authority to make and enforce laws and regulations of their own making,
including taxation authority, against Indians, non-Indians, and non-Tribal members
alike must become a reality.

Currently, the Department of the Interior is in the position of being both “pitcher”
and “umpire” for trust administration; independent oversight is needed.

Consideration should also be given for the need for, and value of, establishing a
high-level ombudsman position, to help overcome recalcitrance in federal adminis-
tration of Indian Affairs.

e Land consolidation and Jurisdiction. A major focus of trust responsibility and
government-to-government relations should be directed at assisting Tribes to re-
store the integrity of reservation land bases as permanent homelands for their
peoples and to establish viable land bases for newly federally-recognized Tribes.
Funding provided under the recent Cobell settlement could provide critical re-
sources for land consolidation, but efforts and priorities must be Tribally, not
administratively-driven. Chaos caused by the Supreme Court’s decision in
Carcieri must be rectified legislatively.

o Off-Reservation Co-Management. The ability of Tribes to co-manage resources
within their traditional ceded territories off reservation needs and deserves sup-
port. Arbitrary restrictions, such as those employed by the EPA for development
of Tribal water quality programs restrict use to on-reservation activities, failing
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to recognize Tribal needs to protect off-reservation resources that are essential
to their ability to exercise treaty and other federally reserved rights. The United
States should provide financial, technical, and political support for Tribal gov-
ernments to formally engage and substantively participate in international de-
liberations involving natural resources and environment, e.g., climate change,
biodiversity.

e Consultation. Federal entity requirements for consultation with Tribal govern-
ments on matters pertaining to Tribal rights and interests should be made man-
datory and enforceable. However, it is crucial, that consultation be implemented
as part of a true government-to-government process that involves respectful dia-
logue to identify and try to overcome differences, not as a pro-forma checklist
that reserves decisionmaking authority solely to the federal entity.

e Formalize Trust Agreements. The foundations for trust administration of nat-
ural resources need to be poured. Consideration should be given to enacting a
suite of laws pertaining to Tribal natural resources. The National Indian Forest
Resources Management Act and Indian Agriculture Act enunciated the federal
trust responsibility and set forth certain standards for management. Com-
parable laws are needed for fish and wildlife, energy, and water resources.

Fiduciary standards expressed in Section 303 of the Department of Interior man-
ual should be cooperatively and collectively reviewed by Tribal and administrative
representatives and revised as needed.

The ability to establish formal contractual intergovernmental agreements between
the United States and Tribes which would clarify duties, obligations, and respon-
sibilities should be explored. These Agreements would establish performance stand-
ards for programs operated by both Tribes and federal agencies. A variety of ar-
rangements could be considered, such as the option for Tribes to place their lands
in a special form of trust that would protect them from taxation or jurisdictional
intrusions by local, state, and federal governments. This option could reduce bur-
dens, liabilities, and costs of federal administration and remove impediments in se-
curing financing for Tribal natural resource development. The concept of converting
Tribal trust lands to a new type of ownership, Tribal restricted fee, is presently
under discussion by the House of Representatives (American Indian Empowerment
Act of 2011 , H.R. 3532). President Rob Porter (Seneca Nation of New York) testified
at a recent hearing on this proposed legislation: “[I]t would do this by enabling In-
dian nations and Tribes to voluntarily convert some or all their existing Tribal lands
from Tribal trust lands held by the United States to Tribal restricted fee status held
by the Tribal government and thereby enjoy the enhanced flexibility that attaches
to restricted fee land holdings. That flexibility should produce great savings in time
and cost that otherwise would burden development on Tribal trust land.” The ad-
vantages and disadvantages, pros and cons of providing such an option deserve
thoughtful, serious deliberation by Tribal governments, Congress, and the Adminis-
tration.

National Commission on Indian Trust Administration and Reform

The work of the National Commission on Indian Trust Administration and Reform
is underway. As Chairperson I am joined by a cadre of Leadership and Academia
who has listened and been engrained in the trust reform issues for many decades.
Ours is a charge that we all consider very serious and with the help of this Com-
mittee, we will take the first step to improving the system that we can all agree
is “not working”! We held our first meeting on March 1-2, 2012 and will begin to
convene field Listening Sessions in June 2012. We are seeking the input of Indian
Country regarding the Department’s administration and management of trust as-
sets and carrying out its fiduciary trust responsibility for individual Indians and
Tribes.

Again, thank you to the Committee for allowing me to testify before you today
on this important issue.

The CHAIRMAN. Thank you very much, President Sharp.
Vice President Baptiste, will you please proceed with your testi-
mony.

STATEMENT OF HON. BROOKLYN BAPTISTE, VICE-CHAIRMAN,
NEZ PERCE TRIBAL EXECUTIVE COMMITTEE

Mr. BAPTISTE. [Greeting in Native tongue.] To the Chairman and
the Committee, I would like to thank you for allowing us this op-
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portunity to provide testimony, but also such a large target but
also something that is important to us that provides a mechanism
for Tribes to be resilient and be able to define themselves in the
manner that we would like rather spiritually, culturally, you know,
economically.

I think it is important as far as the Tribes are concerned that
we are allowed to define those for ourselves and, in this Com-
mittee, I know you have had a series of roundtables and discus-
sions that allow the Tribes to kind of provide testimony and pro-
vide some guidance for the Tribes themselves to allow you yourself
and the Committee members to provide that guidance that we give
you to the rest of your peer group as well. To provide leadership
for us is important, and we thank you for your leadership and the
Committee’s leadership in that manner.

As was kind of mentioned in the previous panel, you know, the
Nez Perce Tribe and many other Tribes recently settled lawsuits
with the United States over Government’s mismanagement of the
trust assets of the affected Tribes. The settlement was the culmina-
tion of six years of litigation that had been preceded by working
groups, meetings that were trying to avoid the court system.

The Nez Perce Tribe itself, you know, finds itself in the court-
room a lot. We would rather not. We do not think that helps. We
do not find that the justice for the Tribes is found in the court sys-
tem. We think it is in this specific forum right here that we can
find the things that we need to define that trust obligation rather
than depending on an individual that is not versed in Indian law
or in the culture and life ways of Indian people as a whole across
the Nation.

So, we would like to, you know, we thank the Administration and
we thank this Committee as well because you are providing that
avenue for us as well.

So, the issue I would like to talk, to discuss, today is how to
move the relationship between Tribes and the United States for-
ward to a better place. I believe we can use the remarkable
achievement of the settlement, these lingering trust claims, as mo-
mentum to focus on the collaborative efforts of the Tribes and the
United States on truly fixing the trust relationship, eliminate the
need for costly, protracted litigation and the us versus them men-
tality.

The Nez Perce Tribe would propose several courses of action that
it believes would help enhance and strengthen the trust relation-
ship between the United States and the Tribes. These actions in-
clude one, clear and unequivocal affirmation of Tribal sovereignty
and the treaty relationships between the parties, two, prioritization
of funding for Tribally related Federal programs operated by the
Tribes, three, Congressional and Executive Branch supported ef-
forts to protect long-standing Indian law concepts that are being
eroded through the courts, four, reaffirmation and support of In-
dian self-determination, and last, continued refinement of govern-
ment-to-government consultation set forth in Executive Orders and
Executive Memorandums of past and current Administrations.

We feel that the last consultation process which served the
Tribes is one of most important because that communication will
provide the foundation for the understanding between Tribes. In
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my past seven years as a leader of my people, I have noticed that
you do not always have to agree. But if you understand, it makes
things a lot easier.

So, as a Tribal leader on this panel, I think we have the ability
to transcend some issues or some topics that are not always talked
about, the hardships of social, the social wrongs in our Country but
also in our own communities as well, the spiritual detriment that
the Tribes are facing now that affect their Tribes long standing.

Kind of an analogy I have used before was that before we met
as government to sovereigns we would bring pipes and that would
represent our belief system, our walk with the creator, God, Jesus,
whichever way you looked at it. That was our way of agreeing and
saying this is going to be our truth to our word and it was a writ-
ten language that we were foreign to but we believed and had faith
and trust in these treaties that we signed that are held, of course,
supreme law, you know, by the Constitution.

We no longer bring pipes no more because that does not, it is
hard to quantify that type of relationship. So, now we bring attor-
neys, our people are attorneys, and we bring that to the table to
try to implement the letter of the law when it is our treaties, the
trust obligation with a Federal agency or in that it is with the sov-
ereign as well as the States.

So, we hope that the protection of our treaty is a protection, that
the implementation of those treaties will continue. I think this sub-
ject is fairly large compared to what we can offer. But I appreciate
the opportunity to come here and allow some insight to us as lead-
ership. I know you take a larger burden representing us and the
public sector as well and we appreciate all that do you for the
Tribes and the Nations.

[Closing in Native tongue.] Thank you.

[The prepared statement of Mr. Baptiste follows:]

PREPARED STATEMENT OF HON. BROOKLYN BAPTISTE, VICE-CHAIRMAN, NEZ PERCE
TRIBAL EXECUTIVE COMMITTEE

Honorable Chairman and members of the Committee, as Chairman of the Nez
Perce Tribal Executive Committee, I would like to thank you for the opportunity to
provide testimony on behalf of the Nez Perce Tribe to this Committee on the issue
of the trust responsibility of the United States to Indian tribes. As you may know,
the Nez Perce Tribe, and many other tribes, recently settled lawsuits with the
United States over the government’s mismanagement of the trust assets of the af-
fected tribes. The settlement was the culmination of six years of litigation that had
been preceded by scores of meetings and workgroups that had been formed to try
and address the problem outside of a courtroom setting. This entire effort was a
long and arduous process that consumed the time and resources of the tribes in-
volved. I would like to thank the United States and the Obama administration for
finally being willing to engage the tribes on this issue with a goal towards resolving
the long standing dispute.

It is good that the settlement of the trust mismanagement cases provide for a
path forward and a “clean slate” between the tribes and the United States with re-
gard to its management of the trust assets of tribes and how future disputes over
those assets will be handled. However, the settlement does not address the larger
question of the current status of the trust relationship between tribes and the
United States. The process itself was indicative of some of the issues that are ad-
versely affecting the important trust relationship between tribes and the United
States. Although the Nez Perce Tribe was well represented in the litigation and set-
tlement by the Native American Rights Fund and our own in-house legal counsel,
at one point in the settlement process, I found myself in a room alone with approxi-
mately 20 governmental representatives working on finalizing an agreement. At
that time I thought that this was very symbolic of how tribes sometimes feel when
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working with the government, outnumbered and facing an opponent with unlimited
resources. A common phrase among tribal leaders when referencing the relationship
with the United States is that tribes used to bring weapons to battle with the
United States and now we bring a quiver of attorneys. That is a sign of a relation-
ship that is not functioning properly, especially a trust relationship. So the issue
I would like to discuss today is how to move the relationship between tribes and
the United States forward to a better place. I believe we can use the remarkable
achievement of the settlement of these lingering trust claims as momentum to focus
the collective efforts of the tribes and the United States on truly fixing the trust
relationship and eliminate the need for costly protracted litigation and the “Us
versus them” mindset that exists.

The Nez Perce Tribe would propose several courses of action that it believes would
help enhance and strengthen the trust relationship between the United States and
tribes. These actions include: (1) clear and unequivocal affirmation of tribal sov-
ereignty and the treaty relationships between the parties, (2) prioritization of fund-
ing for tribally related federal program and programs operated by tribes, (3) Con-
gressional and Executive Branch supported efforts to protect longstanding Indian
law concepts that are being eroded through the courts, (4) reaffirmation and support
of Indian Self-Determination and (5) continued refinement of government to govern-
ment consultation set forth in Executive Orders and Executive Memorandums of
past and current administrations.

I. Reaffirmation of Tribal Sovereignty and Treaty Relationships

Based on the U.S. Constitution, treaties, statutes and the historical, political and
legal relationship with the Indian tribes, the United States has assumed a trust re-
sponsibility to Indian people. Those laws and relationships serve as the backdrop
for the government-to-government relationship. Rep. Dale Kildee has long advocated
that Congress, as well as the other branches of government, remember that Article
VI of the United States Constitution states in part that “This Constitution, and the
Laws of the United States which shall be made in Pursuance thereof; and all Trea-
ties made, or which shall be made, under the Authority of the United States, shall
be the supreme Law of the Land; and the Judges in every State shall be bound
thereby, any Thing in the Constitution or Laws of any State to the Contrary not-
withstanding.” Despite this constitutional affirmation of the supremacy of treaties,
many tribes continually face threats of diminishment or disestablishment of their
reservations and lands reserved under their treaties with the United States as well
as erosion of the rights and privileges reserved under those documents. This issue
is very critical when it comes to the land base of tribes and how those lands are
threatened through rights-of-ways or easements or various other means. For any
government, land is a foundational block. However, the fee to trust process usually
takes years or in some cases decades because of different policies of different admin-
istrations and concerns over gaming. This places tribes in the position of being a
sovereign that is taxed by a subdivision of a state. This prospect is repugnant to
tribal governments. Congressional action or an executive order from the President
that clearly reaffirms those treaty relationships and the inherent sovereignty of
those tribes and the rights reserved by those tribes would be a good start in helping
preserve what was intended to be permanent relationships between the Tribes and
the United States.

II. Prioritization of Funding

In light of the foundational nature of the relationship between the tribes and the
United States, it is frustrating to Tribes when each budget cycle presents the ques-
tion of whether tribal programs or federally related tribal programs will be properly
funded or funded at all. The fact that spending on tribal programs is discretionary
in nature runs counter to the obligations and promises that arise from the trust and
treaty relationship of the parties. Although progress has been made on increasing
funding for agencies and programs that provide services in Indian country such as
the Bureau of Indian Affairs and Indian Health Service as well as increased com-
mitments to properly fund services provided by tribes such as housing and health
clinics, it is time to move to a new paradigm in relation to federal funding of tribally
related programs. Funding for these programs should not be dictated by political
party affiliation or which party is in office but rather it should be a baseline spend-
ing obligation that the United States committed to long ago in return for the devel-
opment of this country.

II1. Support of Indian Law Principles Under Scrutiny by Courts

Many of the principles and tenets of the trust relationship have been affirmed,
developed, and refined through the United States court system. However, tribes be-
lieve this trust relationship is currently being eroded in the courts today. A 2009
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empirical study done by Matthew Fletcher of Michigan State University College of
Law entitled: “Factbound and Splitless: Certiorari and Indian Law” shows that since
the Supreme Court issued its decision in California v. Cabazon Band of Mission In-
dians in 1987, the Supreme Court has decided against tribal interests in more than
75 percent of cases. This rate of success is lower than the success rate of criminal
defendants. With this trend, Tribes are relying more on the Executive Branch as
well as Congress to be aware of, protect, and uphold the longstanding principles of
Indian law. The Carcieri decision is a perfect example of this dynamic but it is by
no means the only example. In addition, there are several cases that are before or
could come before the United States Supreme Court that could have negative con-
sequences for Indian Country in a way similar to the Carcieri decision. If the courts
are not going to protect these long-standing principles, the Executive and Congres-
sional branches of the government must take up the issue. Discussion is needed on
ways to address these issues through other avenues such as Congress exercising its
plenary power in support of tribal issues and in honoring the Federal Government’s
trust responsibility.

IV. Reaffirmation of Self-Determination

Another aspect of the trust relationship that deserves congressional attention is
the policies on self-determination. There is need for work by the United States in
formulating strategies to provide effective reaffirmation and support by the Execu-
tive Branch and Congress of the policy of Indian Self-Determination. Stephen Cor-
nell and Joseph P. Kalt recently published a paper entitled: “American Indian Self-
determination: The Political Economy of a Successful Policy”. The authors believe
that there is an alarming trend away from support for tribal self-determination
which has been a success. They state: “The policy of self-determination reflects a
political equilibrium which has held for four decades and which has withstood var-
ious shifts in the party control of Congress and the White House. While Republicans
have provided relatively weak support for social spending on Indian issues when
compared to Democrats, both parties’ representatives have generally been sup-
portive of self-determination and local self-rule for tribes. Analysis of thousands of
sponsorships of federal legislation over 1970—present, however, finds the equilibrium
under challenge. In particular, since the late 1990s, Republican congressional sup-
port for policies of self-determination has fallen off sharply and has not returned.
The recent change in the party control of Congress calls into question the sustain-
ability of self-determination through self-governance as a central principle of federal
Indian policy.” It is important to begin to discuss strategies to reverse this trend
and continue forward with the major progress in promoting self-determination that
has been made on this issue since the administration of President Nixon.

V. Government-to-Government Consultation

Finally, and maybe most importantly, there needs to be continued emphasis and
attention paid to the consultation process that occurs between tribes and the United
States. When the United States makes decisions and implements those decisions
through the Executive Branch, there can be an impact. Tribal issues are not con-
fined simply to the Bureau of Indian Affairs. Tribes work with many agencies on
many issues. For example, the Nez Perce Tribe is a natural resource intensive tribe
having connections with over 11 national forests. The relationship between the Nez
Perce Tribe and the United States Forest Service is extremely important. The Nez
Perce Tribe has a connection through its treaty with one out of every 20 acres of
forest service land or 6 percent of the entire national forest system. In addition, the
Nez Perce Tribe works daily with the Bureau of Land Management, the United
States Park Service, the Department of Energy through our work on the Hanford
Nuclear Reservation, the Bureau of Reclamation, the Department of Commerce, the
Department of Health and Human Services, the Army Corps of Engineers, the U.S.
Fish and Wildlife Service and many others. The Nez Perce Tribe relies on its gov-
ernment-to-government relationships to ensure that the rights and privileges of the
Nez Perce Tribe are protected and preserved. However, despite the best education
efforts of tribes, many decisions are made by federal agencies without thoughtful
consideration of the impact these decisions will have on a tribe and without proper
consultation with the affected tribes. In truth, consultation should be a foundational
component of decision-making by any federal agency because of the trust relation-
ship that exits. Tribes believe there is a lack of accountability in this area when
agencies make decisions and the decision to consult is too individually driven. If the
will of the persons in charge are to consult, consultation happens. If the will is not
there, tribes have to fight to force proper agency consultation when consultation
should just be how business is conducted regardless. President Obama has worked
to increase meaningful consultation and accountability during his tenure. Those ef-
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forts need to continue and be supported by Congress through legislation and over-
sight.

Thank you for the opportunity to speak here today on this issue. Although this
is a vast topic that cannot be covered in one hearing, the Nez Perce Tribe does be-
lieve that there are ways that Congress and the Executive Branch can work in co-
ordination to reaffirm and improve the trust relationship it has with tribes.

The CHAIRMAN. Thank you very much, Mr. Baptiste.
Ms. Atcitty, please proceed with your testimony.

STATEMENT OF SHENAN ATCITTY, LEGAL COUNSEL,
JICARILLA APACHE NATION

Ms. ArcitTty. Thank you, Mr. Chairman. Aloha.

The CHAIRMAN. Aloha.

Ms. AtcrTry. I am Shenan Atcitty. I am from the Navajo Nation
and I am a partner with the law firm of Holland & Knight. I have
had the honor and privilege to represent the Jicarilla Apache Na-
tion for more than 15 years and am happy to be here with your
today. President Pesata sends his regrets that he could not be here
but is very thankful for your holding this very important hearing.

A lot has been said today about the case involving the Jicarilla
which is now pending before the United States Court of Federal
Claims. We filed the case, the nation filed the case, more than a
decade ago. So, we have been in the case for quite a while.

It is a pretty broad case involving breach of the Federal Govern-
ment’s duties with respect to management of their natural re-
sources. The case has been broken into several phases. We just
completed trial on Phase 1 which involves the trust funds for a par-
ticular period.

When we were before the Supreme Court last year, it was shock-
ing and disappointing to hearing the Associate Solicitor General
stand before the Justices and deny the existence of an enforceable
trust relationship. I commend the panel before me which discussed
a lot of the underpinnings and the principles. But in real life time,
to hear that with your client in a case of significant importance, it
was very disheartening.

Equally disheartening was the reaction from the Justices. It is
almost as if they are willing to throw out decades and generations
of case law regarding the trust responsibility and the fact that we
have what would otherwise, has otherwise been considered, an en-
forceable trust duty when the Government is managing Tribal
trust funds and Tribal trust mineral resources. There had been no
doubt that certainly that is a fiduciary relationship.

But the particular issue in our case had to do with discovery. In
our case, we had filed a motion to compel the Government to
produce certain documents that it had claimed were protected by
the attorney-client privilege. We were able to work out, the nation
was able to work out, an accommodation for part of the documents
at issue. But there still remains a set that the Government claimed
were protected by the attorney-client privilege.

That forced us to go to court and to file a motion before the court,
the motion to compel. We prevailed at the trial court. The Govern-
ment appealed and the Federal Circuit supported our position and
upheld the trial court’s ruling. And the ruling was based on the fi-
duciary exception, a legal principle, a long-standing legal principle,
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which would allow a trustee to see communications relating to how
the trustee, would allow the beneficiary to see communications on
how the trustee is managing the trust assets. That is what private
fiduciary’s get, banks who manage your money, you are entitled to
see that information.

But for a lot of unfair reasons that we believe that were not sub-
stantiated, the Court ruled against us. We think that is very dam-
aging. It has been very detrimental to the trust relationship. You
have heard professors and practitioners explain the practical terms
of what this decision has done and we think Congress should take
corrective action and fix that decision.

In our written testimony we propose a narrow, streamlined fix.
We think Congress could get an amendment to the American In-
dian Trust Reform Act and allow trustees, allow Indian trustees,
to discover and see those types of communications. That is only
fair. It is the right thing to do. And we look forward to working
with the Committee to do that.

My remarks also cover some other areas where we probably need
more Congressional oversight and attention with respect to man-
agement of natural resources and land decisions. Even outside the
litigation context there are still challenges there. And a lot of it is
bureaucratic resistance. Perhaps some form of ADR that is com-
pelled by statute.

Some other hammer needs to be placed on the executives so, they
know what to do but, unfortunately, when they are trying to avoid
liability, those issues tend to surface higher and get more attention
than actually fulfilling trust responsibilities and duties.

And with, I will conclude my remarks. Thank you, Mr. Chair-
man.

[The prepared statement of Mr. Pesata follows:]

PREPARED STATEMENT OF HON. LEVI PESATA, PRESIDENT, JICARILLA APACHE NATION

I. Introduction

On behalf of the Jicarilla Apache Nation (“Nation”), I am Levi Pesata and I serve
as President of the Jicarilla Apache Nation. I would like to thank the Committee
for convening this hearing to discuss Indian Energy Issues. The Nation is a feder-
ally recognized Indian tribe located in north-central New Mexico. Eighty-five (85)
percent of the tribal population resides on the Jicarilla Apache Reservation (Res-
ervation), mostly in the town of Dulce, which serves as our tribal headquarters. We
have a tribal population of nearly four thousand (4,000) members and our Reserva-
tion consists of approximately one (1) million acres of trust land.

We have been blessed with abundant natural resources such as oil and gas, tim-
ber, water, and fish and wildlife. Fortunately, our Reservation was not subjected to
the disastrous Allotment Policy initiated in the 19th Century. As a result, we do
not face the difficult checker-board jurisdictional challenges encountered by those
Tribes and individuals whose lands were broken apart (and in many instances lost)
as part of that Federal Policy. Certainly, this consequence has been beneficial to
protect and enhance our sovereign governance over our lands and to facilitate our
energy development initiatives over the years. Yet, given our extremely rural loca-
tion, the considerable public health and welfare needs of our people, as well as the
fact that we provide governmental services not only to our tribal members but for
those living near or travelling through our Reservation, the Nation has a heightened
need to generate revenue to provide essential governmental services on our Reserva-
tion as well as to the surrounding rural region. Thus, we rely heavily on the devel-
opment of our natural resources, primarily our oil and gas resources, to raise rev-
enue to fund our government and provision of essential governmental services. The
Federal Government has significant trust responsibilities and duties to protect our
trust land and trust resources and to ensure that we obtain the maximum value
for our resources.



79

Because of the Federal Government’s failure to fulfill its trust responsibilities and
duties owed to the Nation, we have been compelled to sue our trustee in various
forums for breaching those trust responsibilities and duties. In one of our cases, an
issue was recently decided by the U.S. Supreme Court which greatly diminished the
Trust Responsibility. This decision has broad implications for all Indian tribes and
is one that Congress should immediately correct. I am pleased to present the Na-
tion’s testimony on the very important issue of the United States fulfilling the Trust
Responsibility to Indian tribes.

II. Background: the Origin and Foundation of the Federal Trust
Responsibility

The United States has a special trust responsibility to Indian tribes, and the Fed-
eral trust responsibility has its roots in the foundation of the American Republic.
In the early years of our Nation’s history, the British, French, Spanish, and Rus-
sians had colonies and military forces in North America. These colonial powers en-
tered into treaties and agreements with Indian nations. The United States sought
to secure the friendship and allegiance of Indian tribes, so the American Republic
sought to enter into its own treaties with Indian tribes.

In a 1778 Treaty, the United States established a military alliance with the Dela-
ware Nation. The United States pledged to preserve “perpetual peace and friend-
ship” and “guarantee to the . nation of Delawares, and their heirs, all their terri-
torial rights in the fullest and most ample manner” so long as the Delaware “hold
fast the chain of friendship now entered into.” Treaty with the Delaware Nation,
1778. The United States was anxious to repudiate accusations made by its enemies
(Great Britain) that it sought to “extirpate” the Delaware and “take possession of
their country.”*

In the Northwest Ordinance of 1787, Congress pledged “good faith” and protection
for Indian tribes:

The utmost good faith shall always be observed towards the Indians, their lands
and property shall never be taken from them without their consent; and in their
property, rights and liberty, they shall never be invaded or disturbed, unless in
just and lawful wars authorized by Congress; but laws founded in justice and
humanity shall from time to time be made, for preventing wrongs being done
to them, and for preserving peace and friendship with them . . .

(The Northwest Ordinance was followed by years of war with the Indians in Ohio,
which only ended when all of their lands had been ceded and they were removed
to Indiana—the original Indian territory.)

In the formative period of the United States, Secretary of War Henry Knox ex-
plained that violence by U.S. citizens against Indians violated those treaties and en-
dangered the peace:

[Wlhite inhabitants on the frontiers of North Carolina in the vicinity of Chota
on the Tenessee River have frequently committed the most unprovoked and di-
rect outrages against the Cherokee Indians . . . . [T]his unworthy conduct is
an open violation of the treaty of peace made by the United States . . . [and]
have arisen . . . to an actual although informal war of the white inhabitants
against the Cherokees . . . . [T]he unjustifiable conduct . . . has most prob-
ably been dictated by the avaricious desire of obtaining the fertile lands pos-
sessed by the said Indians . . . . [TThe United States have pledged themselves
for the protection of the said Indians within the boundaries described by the
treaty and that the principles of good faith, sound policy and every respect
which a nation owes to its own reputation and dignity require if the union pos-
sess sufficient power that it be exerted to enforce a due observance of the said
treaty . . . . [Ulnless this shall be the case the powerful tribes of the Creeks,
Choctaws, and Chickasaws will be able to keep the frontiers of the southern
states constantly embroiled with hostilities, and that all other tribes will have
%ood grounds . . . for waging perpetual war against the citizens of the United
tates . . . .

Report of Secretary Henry Knox, July 18, 1788. Thus, Federal protection of In-
dian tribes and Indian lands was essential to maintain the peace of the new
American Republic.

In 1791, President George Washington, in his third annual address, explained
that Congress must protect Indian tribes from violence committed against them by
U.S. citizens. President Washington told Congress, “[Elfficacious provision should be

1The Delaware Nation still holds the chain of friendship with the United States though the
Nation was long ago removed from its original country to Oklahoma.
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made for inflicting adequate penalties upon all those who, by violating [Indian]
rights, shall infringe the treaties and endanger the peace of the Union.”

As an adjunct to America’s colonial legacy, the United States asserted title to the
13 colonies based on land grants from England. It was recognized that Indian tribes
held the right of occupancy to the lands undisturbed by the assertion of fee title by
the Federal Government, except that Indian tribes could not alienate Indian lands
without the permission of the United States. President Washington signed the first
Indian Non-Intercourse Act into law to manage Indian land cessions under Federal
authority: The Act of July 22, 1790 provides:

[N]o sale of lands made by any Indians, or any nation or tribe of Indians within
the United States, shall be valid to any person or persons, or to any state,
whether having the right of pre-emption of those lands or not, unless the same
shall be made and duly executed at some public treaty, held under the authority
of the United States.

Shortly after the passage of the Act, President Washington explained its import
to the Seneca Nation:

I am not uninformed that the six Nations have been led into some difficulties
with respect to the sale of their lands since the peace. But I must inform you
that these evils arose before the present government of the United States was
established, when the separate States and individuals under their authority,
undertook to treat with the Indian tribes respecting the sale of their lands. But
the case is now entirely altered. The general Government only has the power,
to treat with the Indian Nations, and any treaty formed and held without its
authority will not be binding. Here then is the security for the remainder of
your lands. No State nor person can purchase your lands, unless at some public
treaty held under the authority of the United States. The general government
will never consent to your being defrauded. But it will protect you in all your
just rights.

American State Papers 142 (1823).

President Jefferson agreed with Washington’s views on the issue of Indian lands
and reauthorized the Indian Non-Intercourse Act in the Act of March 30, 1802,
which provided:

[N]o purchase, grant, lease, or other conveyance of lands, or of any title or claim
thereto, from any Indian, or nation, or tribe of Indians, within the bounds of
the United States, shall be of any validity, in law or equity, unless the same
be made by treaty or convention, entered into pursuant to the
constitution . . . .

Accordingly, the United States asserted fee titles to lands within its borders, out-
side the borders of the original 13 colonies, and protected the Indian right of occu-
pancy or the beneficial interest in the land.

In the Louisiana Purchase Treaty, President Jefferson agreed that existing inter-
national treaties with the Indian tribes would be honored, until the United States,
by mutual consent, had negotiated its own treaties with Indian tribes. Specifically,
the Treaty provides:

The United States promise to execute Such treaties and articles as may have
been agreed between Spain and the tribes and nations of Indians until by mu-
tual consent of the United States and the said tribes or nations other suitable
articles shall have been agreed upon.

Louisiana Purchase Treaty, Art. VI (1803). In the aftermath of the War of 1812,
the United States agreed to treat with the Indian tribes on the same basis as it had
before the War. Specifically, in the Treaty of Ghent, Great Britain sought to protect
Indian interests and secured the concession that:

The United States of America engage to put an end immediately after the Rati-
fication of the present Treaty to hostilities with all the Tribes or Nations of In-
dians with whom they may be at war at the time of such Ratification, and forth-
with to restore to such Tribes or Nations respectively all the possessions, rights,
and privileges which they may have enjoyed or been entitled to in one thousand
eight hundred and eleven previous to such hostilities.

Treaty of Ghent, Art. XI (1815). Following the Treaty of Ghent, the United States
entered into a series of “peace and friendship” treaties with numerous Indian tribes.
For example, the Treaty with the Sioux of the Lakes, 1815, provides:
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Every injury, or act of hostility, committed by one or either of the contracting
parties against the other, shall be mutually forgiven and forgot.

There shall be perpetual peace and friendship between all the citizens of the
United States of America and all the individuals composing the said tribe . and
all the friendly relations that existed between them before the war, shall be,
and the same are hereby renewed.

The undersigned chiefs and warriors, for themselves, and their said tribe, do
hereby acknowledge themselves and their aforesaid tribe to be under the protec-
tion of the United States, and of no other nation, power, or sovereign, whatso-
ever.

Taken together with the United States’ assertion of title over Indian lands outside
the original 13 colonies, the United States’ treaty and statutory pledges of protection
to Indian nations form the foundation of the Federal trust responsibility.

In the seminal Cherokee Nation cases, the State Legislature of Georgia sought to
expropriate the treaty protected lands of the Cherokee Nation and force the Cher-
okee Nation to dissolve or remove beyond its borders. In Cherokee Nation v. Georgia,
30 U.S. 1 (1831), the Supreme Court denied jurisdiction over the case, explaining
that it was a “political” controversy beyond the court’s power and that the Cherokee
Nation, as an Indian tribe, could not be considered a “foreign” nation within the
meaning of the Constitution:

Though the Indians are acknowledged to have an unquestionable, and here-
tofore unquestioned right to the lands they occupy, until that right shall be ex-
tinguished by a voluntary cession to our government, yet it may well be doubted
whether those tribes which reside within the acknowledged boundaries of the
United States can, with strict accuracy, be denominated foreign nations. They
may, more correctly, perhaps, be denominated domestic dependent nations.
They occupy a territory to which we assert a title independent of their will,
which must take effect in point of possession when their right of possession
ceases. Meanwhile they are in a state of pupilage. Their relation to the United
States resembles that of a ward to his guardian.

The Supreme Court explained the importance of these early treaty relations and
the meaning of the United States’ protection in Worcester v. Georgia:

[Tlhe strong hand of government was interposed to restrain the disorderly and
licentious from intrusion into their country, from encroachments on their lands,
and from the acts of violence which were often attended by reciprocal murder.
The Indians perceived in this protection only what was beneficial to them-
selves—an engagement to punish aggressions on them. It involved practically
no claim to their lands, no dominion over their persons. It merely bound the
Nation to the British Crown as a dependent ally, claiming the protection of a
powerful friend and neighbour and receiving the advantages of that protection
without involving a surrender of their national character . . . .

The same stipulation entered into with the United States is undoubtedly to be
construed in the same manner. They receive the Cherokee Nation into their fa-
vour and protection. The Cherokees acknowledge themselves to be under the
protection of the United States, and of no other power. Protection does not
imply the destruction of the protected.

Worcester v. Georgia, 31 U.S. 515, 517-518 (1832). The Worcester Court explained
further:

This treaty . . . [in] its essential articles treat the Cherokees as a nation capa-
ble of maintaining the relations of peace and war, and ascertain the boundaries
between them and the United States.

The Treaty of Holston, negotiated with the Cherokees in July, 1791, explicitly
recognising the national character of the Cherokees and their right of self-gov-
ernment, thus guarantying their lands, assuming the duty of protection, and of
course pledging the faith of the United States for that protection, has been fre-
quently renewed, and is now in full force.

To the general pledge of protection have been added several specific pledges
deemed valuable by the Indians. Some of these restrain the citizens of the
United States from encroachments on the Cherokee country, and provide for the
punishment of intruders.

The treaties and laws of the United States contemplate the Indian territory as
completely separated from that of the States, and provide that all intercourse
with them shall be carried on exclusively by the Government of the Union.
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The Indian nations had always been considered as distinct, independent polit-
ical communities retaining their original natural rights as undisputed posses-
sors of the soil, from time immemorial, with the single exception of that im-
posed by irresistible power, which excluded them from intercourse with any
other European potentate . . . . The very term “nation,” so generally applied
to them, means “a people distinct from others.” The Constitution, by declaring
treaties already made, as well as those to be made, to be the supreme law of
the land, has adopted and sanctioned the previous treaties with the Indian na-
tions, and consequently admits their rank among the powers who are capable
of making treaties. The words “treaty” and “nation” are words of our own lan-
guage, selected in our diplomatic and legislative proceedings by ourselves, hav-
ing each a definite and well understood meaning. We have applied them to Indi-
ans as we have applied them to the other nations of the earth.

Worcester v. Georgia, 31 U.S. at 519. In short, the Supreme Court acknowledged
the original sovereign status of native nations and recognized the treaties as evi-
dence of the Constitution’s acknowledgement of Indian nations. The United States
extended Federal protection to Indian nations to prevent encroachment on Indian
lands by its own citizens, and consequently, to preserve the peace.

The Trust Responsibility as a Colonial Sword

At times in the past, the United States used the Federal trust responsibility as
a sword to strip Indian tribes of their lands in violation of treaties. In Lone Wolf
v. Hitchcock, 187 U.S. 533 (1903), the Chief of the Kiowa Tribe objected to the sale
of so-called “surplus land” on the Kiowa Reservation, despite the fact that the Trea-
ty with the Kiowa, 1867 required % adult male consent to any further sale of tribal
lands. The Supreme Court refused the challenge, explaining:

Now, it is true that in decisions of this court, the Indian right of occupancy of
tribal lands, whether declared in a treaty or otherwise created, has been stated
to be sacred, or, as sometimes expressed, as sacred as the fee of the United
States in the same lands . . . .

But the right which the Indians held was only that of occupancy. The fee was
in the United States, subject to that right, and could be transferred by them
whenever they chose. The grantee, it is true, would take only the naked fee,
and could not disturb the occupancy of the Indians; that occupancy could only
be interfered with or determined by the United States. It is to be presumed that
in this matter the United States would be governed by such considerations of
justice as would control a Christian people in their treatment of an ignorant
and dependent race. Be that is it may, the propriety or justice of their action
towards the Indians with respect to their lands is a question of governmental
policy, and is not a matter open to discussion in a controversy between third
parties, neither of whom derives title from the Indians . . . .

Plenary authority over the tribal relations of the Indians has been exercised by
Congress from the beginning, and the power has always been deemed a political
one, not subject to be controlled by the judicial department of the government.
Until the year 1871 the policy was pursued of dealing with the Indian tribes
by means of treaties, and, of course, a moral obligation rested upon Congress
to act in good faith in performing the stipulations entered into on its behalf.
But, as with treaties made with foreign nations the legislative power might pass
laws in conflict with treaties made with the Indians.

The power exists to abrogate the provisions of an Indian treaty, though presum-
ably such power will be exercised only when circumstances arise which will not
only justify the government in disregarding the stipulations of the treaty, but
may demand, in the interest of the country and the Indians themselves, that
it should do so. When, therefore, treaties were entered into between the United
States and a tribe of Indians it was never doubted that the power to abrogate
existed in Congress, and that in a contingency such power might be availed of
from considerations of governmental policy, particularly if consistent with per-
fect good faith towards the Indians.

Under the Lone Wolf doctrine, the United States sold millions of acres of Indian
lands as “surplus lands,” supposedly not needed by Indian tribes. From 1887 to
1934, Indian nations lost more 90 million acres of land to the Allotment Policy at
issue in Lone Wolf, and although the United States ended the Allotment Policy, pre-
cious little land has been restored.

In 1934, Congress, through the Indian Reorganization Act, provided that tribal
governments should have the right to veto any use or disposition of their land in
the absence of tribal consent. Specifically, Section 16, discussing powers of Indian
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tribes, provides, “In addition to all powers vested in any Indian tribe or tribal coun-
cil by existing law, the constitution adopted by said tribe shall also vest . . . the
following rights and powers: . . . to prevent the sale, disposition, lease, or encum-
brance of tribal lands, interests in lands, or other tribal assets without the consent
of the tribe.” 25 U.S.C. sec. 476.

Historical abuses of the Federal trust responsibility were limited in the 20th Cen-
tury by the Courts and Congress. For example, in Shoshone Tribe v. United States,
299 U.S. 476 (1937), the Shoshone Tribe sued the United States for allowing the
Arapaho Tribe to live on and claim a one-half interest in the Wind River Reserva-
tion, which had been reserved to the Shoshone by Treaty. The United States argued
that the Treaty had a provision to allow for the settlement of friendly Indians on
the reservation, so the placement of another tribe, such as the Arapaho, had been
contemplated by the treaty. The Supreme Court rejected that argument:

Power to control and manage the property and affairs of Indians in good faith
for their betterment and welfare may be exerted in many ways and at times
even in derogation of the provisions of a treaty. The power does not extend so
far as to enable the government to give the tribal lands to others, or to appro-
priate them to its own purposes, without rendering, or assuming an obligation
to render, just compensation; * * * for that would not be an exercise of
guardianship, but an act of confiscation. The right of the Indians to the occu-
pancy of the lands pledged to them may be one of occupancy only, but it is as
sacred as that of the United States to the fee. Spoliation is not management.

Accordingly, the Shoshone Tribe Court authorized an award of damages by the
court below on remand in accordance with the 5th Amendment.

Similarly, in Sioux Nation v. United States, 448 U.S. 371 (1980), the Supreme
Court held that the United States Congress had not acted in good faith as a trustee
when it took the Black Hills from the Sioux Nation. Rather, the Federal Govern-
ment had engaged in an exercise of dishonorable dealing by taking the Sioux Nation
land without just compensation. Accordingly, the Supreme Court ruled that the
Sioux Nation was entitled to compensation under the 5th Amendment.

The Federal Trust Responsibility as a Shield

At times, the Federal trust responsibility has been used as a shield to protect In-
dian tribes from third-party depredations. For example, in United States ex rel.
Hualapai Indians v. Santa Fe Pacific Railroad Co., 314 U.S. 339 (1941), the United
States sued Santa Fe Railroad for possession of the aboriginal Indian land of the
Hualapai and for back rent from Santa Fe Railroad for its trespass on the lands.
The Court ruled in favor of the United States and the Hualapai explaining:

Unquestionably it has been the policy of the Federal Government from the be-
ginning to respect the Indian right of occupancy, which could only be interfered
with by the United States . . . . [Tlhe Indian right of occupancy is considered
as sacred as the fee simple of the whites . . . . It would take plain and unam-
biguous action to deprive the Walapais of the benefits of that policy. For it was
founded on the desire to maintain just and peaceable relations with Indians.
The reasons for its application to other tribes are no less apparent in case of
the Walapais, a savage tribe which in early days caused the military no end
of trouble.

The Court found no clear congressional action extinguishing the Hualapai title to
the land, the Railroad surrendered the land to the United States, and the Court or-
dered an accounting for back rents due to the Tribe.

The United States has also acted to protect tribal mineral interests and natural
resources, and when Federal law provides protection for Indian lands and mineral
leases, lessees must strictly comply with the law. In United States v. Noble, 237 U.S.
74 (1915), the United States sued Noble for entering into an unauthorized lease
with Quapaw Indian allottees. The Court explained the United States authority to
act on behalf of the Quapaw:

The Quapaws are still under national tutelage. The government maintains an
agency, and, pursuant to the treaty of May 13, 1833 (7 Stat. at L. 424), an an-
nual appropriation is made for education and other assistance (37 Stat. at L.
530, chap. 388). In 1893, the Quapaw National Council made provision for allot-
ments in severalty which were to be subject to the action of Congress, and in
the act of ratification of 1895 Congress imposed the restriction upon alienation
which has been quoted. The guardianship of the United States continues, not-
withstanding the citizenship conferred upon the allottees; and, where Congress
has imposed restrictions upon the alienation of an allotment, the United States
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has capacity to sue for the purpose of setting aside conveyances or contracts by
which these restrictions have been transgressed.

The allottees had authority to lease their lands for ten years, and the allottees
had been induced to enter into a series of overlapping mineral leases of ten years
for five years in a row, with the final lease being an overlapping lease for a term
of twenty years. The Court viewed the overlapping leases in an unfavorably: “The
practice, to say the least, is an abnormal one, and it requires no extended discussion
to show that it would facilitate abuses in dealing with ignorant and inexperienced
Indians . . . .” The Noble Court held that Congress had not authorized “overlap-
ping leases”:

The rents and royalties were profit issuing out of the land.. It was the intent
of Congress that the allottees, during the period of the restriction, should be se-
cure in the actual enjoyment of their interest in the land. The restriction was
removed only to the extent spec1ﬁed otherwise, the prohibition against alien-
ation remained absolute . . .

The allottee, as we have seen, is under an absolute restriction with respect to
his reversion for a period of twenty-five years from the date of his patent. In
the light of this restriction, and of the governmental policy which induced it,
there is sound reason for construing the power as not authorizing anything
more than a lease in possession, as well understood in the law. At common law,
as the government points out, it was the established doctrine that a tenant for
life, with a general power to make leases, could make only leases in possession,
and not leases in reversion or in furturo. He was not authorized by such a
power to make a lease to commence ’after the determination of a lease in being.
Such a lease was deemed to be reversionary. A general power to lease for a cer-
tain number of years without saying either in possession or reversion, author-
izes only a lease in possession, and not in futureo. Such a power receives the
same construction as a power to make leases in possession. What is expressed
in the one is understood in the other . . . .

We are unable to see that the allottee under the power in question has any bet-
ter position. The protection accorded by Congress, through the restriction upon
the alienation of the allottee’s estate—modified only by the power to lease as
specified—was not less complete, because the limitation was not in the interest
of a remainderman, but was for the benefit of the allottee himself as a ward
of the Nation. The act of 1897 gives him authority ’to lease’ for a term not ex-
ceeding the stated limit. Taking the words in their natural sense, they author-
ize leases in possession, and nothing more. The language does not compel the
recognition of leases which are to take effect in possession many years after
their execution, if, indeed, it could be assumed that they were not intended to
be concurrent. Such leases certainly violate the spirit of the statute, and accord-
ing to the analogies of the law, they violate its letter.

The Court found that the “overlapping leases” violated the congressional req-
uisites f?lr the Indian land leases, and accordingly, the Court held that the leases
were void.

The Scope of Federal Laws Are Sometimes Limited to Protect the Federal Trust

Indian treaties, statutes, executive orders, court decisions and administrative rul-
ings provide a body of law that forms the backdrop for the trust responsibility and
the Federal trust is a venerable doctrine with roots reaching to the foundation of
the American Republic. On occasion, the Supreme Court has limited the scope that
Federal laws would otherwise have in Indian country, based upon the Federal trust
responsibility.

For example, in Ex Parte Crow Dog, 109 U.S. 556 (1883), the Supreme Court held
that the United States did not have authority to try Crow Dog for the murder of
Spotted Tail, a well recognized Lakota Chief, because the treaty reserved crimes by
one Indian against another to tribal justice systems. The Supreme Court explained:

And congress shall, by appropriate legislation, secure to them an orderly gov-
ernment; they shall be subject to the laws of the United States, and each indi-
vidual shall be protected in his rights of property, person, and life.” It is equally
clear, in our opinion, that these words can have no such effect as that claimed
for them. The pledge to secure to these people, with whom the United States
was contracting as a distinct political body, an orderly government, by appro-
priate legislation thereafter to be framed and enacted, necessarily implies, hav-
ing regard to all the circumstances attending the transaction, that among the
arts of civilized life, which it was the very purpose of all these arrangements
to introduce and naturalize among them, was the highest and best of all—that



85

of self-government, the regulation by themselves of their own domestic affairs,
the maintenance of order and peace among their own members by the adminis-
tration of their own laws and customs. They were nevertheless to be subject to
the laws of the United States, not in the sense of citizens, but, as they had al-
ways been, as wards, subject to a guardian; not as individuals, constituted
members of the political community of the United States, with a voice in the
selection of representatives and the framing of the laws, but as a dependent
community who were in a state of pupilage, advancing from the condition of a
savage tribe to that of a people who, through the discipline of labor, and by edu-
cation, it was hoped might become a self-supporting and self-governed society.

Accordingly, the Court held that the general Federal statutes against murder did
not apply in the killing of one Lakota Indian by another, since the 1868 Treaty with
the Sioux Nation reserved such crimes to tribal law.

In the area of taxation, the Supreme Court decided in Squire v. Capoeman, 351
U.S. 1, 7-10 (1956), that the proceeds of timber sales from allotted trust lands on
the Quinault Indian Reservation were not subject to Federal capital gains taxes.
The Court explained: “The Government urges us to view this case as an ordinary
tax case without regard to the treaty, relevant statutes, congressional policy con-
cerning Indians, or the guardian-ward relationship between the United States and
these particular Indians.” The Court agreed that, outside the areas governed by
treaty and remedial legislation, Indians are citizens and in ordinary affairs of life
are treated as other citizens. Yet, the Court found that taxation of Indian trust
lands was the subject of treaty and remedial legislation:

Congress, in an amendment to the General Allotment Act, gave additional force
to respondents’ position. Section 6 of that Act was amended to include a pro-
viso—
That the Secretary of the Interior may, in his discretion, and he is authorized,
whenever he shall be satisfied that any Indian allottee is competent and capa-
ble of managing his or her affairs at any time to cause to be issued to such
allottee a patent in fee simple, and thereafter all restrictions as to sale,
incumbrance, or taxation of said land shall be removed and said land shall
not be liable to the satisfaction of any debt contracted prior to the issuing of
such patent * * *,
The Government argues that this amendment was directed solely at permitting
state and local taxation after a transfer in fee, but there is no indication in the
legislative history of the amendment that it was to be so limited. The fact that
this amendment antedated the federal income tax by 10 years also seems irrele-
vant. The literal language of the proviso evinces a congressional intent to sub-
ject an Indian allotment to all taxes only after a patent in fee is issued to the
allottee. This, in turn, implies that, until such time as the patent is issued, the
allotment shall be free from all taxes, both those in being and those which
might in the future be enacted.

The first opinion of an Attorney General touching on this question seemed to
construe the language of the amendment to Section 6 as exempting from the
income tax income derived from restricted allotments. And even without such
a clear statutory basis for exemption, a later Attorney General advised that he
was—

(U)nable, by implication, to impute to Congress under the broad language of
our Internal Revenue Acts an intent to impose a tax for the benefit of the
Federal Government on income derived from the restricted property of these
wards of the nation; property the management and control of which rests
largely in the hands of officers of the Government charged by law with the
responsibility and duty of protecting the interests and welfare of these de-
pendent people. In other words, it is not lightly to be assumed that Congress
intended to tax the ward for the benefit of the guardian.

Two of these opinions were published as Treasury Decisions. On the basis of
these opinions and decisions, and a series of district and circuit court decisions,
it was said by Felix S. Cohen, an acknowledged expert in Indian law, that it
is clear that the exemption accorded tribal and restricted Indian lands extends
to the income derived directly therefrom. These relatively contemporaneous offi-
cial and unofficial writings are entitled to consideration . . . .

The wisdom of the congressional exemption from tax embodied in Section 6 of
the General Allotment Act is manifested by the facts of the instant case. Re-
spondent’s timber constitutes the major value of his allotted land. The Govern-
ment determines the conditions under which the cutting is made. Once logged
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off, the land is of little value. The land no longer serves the purpose for which
it was by treaty set aside to his ancestors, and for which it was allotted to him.
It can no longer be adequate to his needs and serve the purpose of bringing him
finally to a state of competency and independence. Unless the proceeds of the
timber sale are preserved for respondent, he cannot go forward when declared
competent with the necessary chance of economic survival in competition with
others. This chance is guaranteed by the tax exemption afforded by the General
Allotment Act, and the solemn undertaking in the patent. It is unreasonable to
infer that, in enacting the income tax law, Congress intended to limit or under-
mine the Government’s undertaking. To tax respondent under these cir-
cumstances would, in the words of the court below, be at the least, a sorry
breach of faith with these Indians.

In short, the Federal trust responsibility provides the overarching principle for
Federal law relating to Indian trust lands, natural resources, and trust property.
Other Federal law must be interpreted in light of the Federal trust responsibility
when it applies to Indian lands, natural resources, trust property, or tribal self-gov-
ernment.

Federal Accountability Under the Federal Trust Responsibility

In the 20th Century, the Supreme Court has held that the United States should
be held to the exacting standards of a fiduciary in its treaty and trust relationships
with Indian tribes. In Seminole Nation v. United States, 316 U.S. 286, 297 (1942),
the Seminole Nation sued the United States for failing to protect the treaty pay-
ments and annuities due to the Nation. The Supreme Court, relying on the tradi-
tional standards for common law trustees, explained:

It is a well established principle of equity that a third party who pays money
to a fiduciary for the benefit of the beneficiary, with knowledge that the fidu-
ciary intends to misappropriate the money or otherwise be false to his trust, is
a participant in the breach of trust and liable therefor to the beneficiary. The
Seminole General Council, requesting the annuities originally intended for the
benefit of the individual members of the tribe, stood in a fiduciary capacity to
them. Consequently, the payments at the request of the Council did not dis-
charge the treaty obligation if the Government, for this purpose the officials ad-
ministering Indian affairs and disbursing Indian moneys, actually knew that
the Counsel was defrauding the members of the Seminole Nation.

Furthermore, this Court has recognized the distinctive obligation of trust in-
cumbent upon the Government in its dealings with these dependent and some-
times exploited people. In carrying out its treaty obligations with the Indian
tribes the Government is something more than a mere contracting party. Under
a humane and self imposed policy which has found expression in many acts of
Congress and numerous decisions of this Court, it has charged itself with moral
obligations of the highest responsibility and trust. Its conduct, as disclosed in
the acts of those who represent it in dealings with the Indians, should therefore
be judged by the most exacting fiduciary standards. Payment of funds at the
request of a tribal council which, to the knowledge of the Government officers
charged with the administration of Indian affairs and the disbursement of funds
to satisfy treaty obligations, was composed of representatives faithless to their
own people and without integrity would be a clear breach of the Government’s
fiduciary obligation.

(Emphasis added). Accordingly, the Supreme Court remanded the case back to the
lower courts with instructions to determine whether the United States had made
payments with the knowledge that they would be wasted and a provide a recovery
for the Seminole Nation, if that were the case.

he Federal trust responsibility has also been a means to hold the United States
accountable for its management of Indian resources , when Congress has created a
statutory framework for management of those resources. In United States v. Mitch-
ell, 463 U.S. 206 (1983) (Mitchell II), the Supreme Court held that individual Indian
allottees could sue the United States for breach of trust based on mismanagement
and waste of timber resources where Congress had enacted a statute providing a
comprehensive framework for management of the timber resources and the primary
elements of a common law trust were present: a trustee (the United States), a bene-
ficiary (Indian allottees), and a trust corpus (Indian timber, lands, and funds). The
Court explained:

The timber management statutes, 25 U.S.C. 406-407, 466, and the regulations
promulgated thereunder, 25 CFR Part 163 (1982), establish the “comprehen-
sive” responsibilities of the Federal Government in managing the harvesting of



87

Indian timber. The Department of the Interior—through the Bureau of Indian
Affairs—exercises literally daily supervision over the harvesting and manage-
ment of tribal timber. Virtually every stage of the process is under federal
control . . . . [T]he statutes and regulations now before us clearly give the Fed-
eral Government full responsibility to manage Indian resources and land for the
benefit of the Indians. They thereby establish a fiduciary relationship and de-
fine the contours of the United States’ fiduciary responsibilities . . . .

Moreover, a fiduciary relationship necessarily arises when the Government as-
sumes such elaborate control over forests and property belonging to Indians. All
of the necessary elements of a common-law trust are present: a trustee (the
United States), a beneficiary (the Indian allottees), and a trust corpus (Indian
timber, lands, and funds). “Where the Federal Government takes on or has con-
trol or supervision over tribal monies or properties, the fiduciary relationship
normally exists with respect to such monies or properties (unless Congress has
provided otherwise) even though nothing is said expressly in the authorizing or
underlying statute (or other fundamental document) about a trust fund, or a
trust or fiduciary connection.” . . .

Our construction of these statutes and regulations is reinforced by the undis-
puted existence of a general trust relationship between the United States and
the Indian people. This Court has previously emphasized “the distinctive obliga-
tion of trust incumbent upon the Government in its dealings with these depend-
ent and sometimes exploited people.” This principle has long dominated the
Government’s dealings with Indians.

Thus, in the 20th Century, the Supreme Court drew on common law trust prin-
ciples to ensure the United States’ accountability for the management of Indian
lands, natural resources and trust property.

The Federal Trust Responsibility and the Indian Minerals Leasing Act

In 1924, U.S. Attorney General Harlan F. Stone ruled that executive order Indian
lands could not be leased as public lands because the governing Indian tribe owned
the beneficial interest in the mineral estate. 2

In 1938, Congress enacted the Indian Mineral Leasing Act (IMLA) to provide gen-
eral governance of mineral leasing on Indian lands.3 Federal Courts explain that:
“[Tlhe United States, acting to safeguard the Indians in the conduct of their affairs,
has established a comprehensive statutory and regulatory scheme covering mineral
leasing on tribal lands.”4 The basic purpose of the IMLA is to “maximize tribal reve-
nues from reservation lands.”5 The IMLA provides that:

[Tribal lands] may, with the approval of the Secretary of the Interior, be leased

for mining purposes, by authority of the tribal council . . . for terms not to ex-
ceed ten years and as long thereafter as minerals are produced in paying quan-
tities, that [lleases for oil and or gas-mining purposes . . . shall be offered to

the highest responsible qualified bidder at public auction or on sealed bids. 6

Under the IMLA, the Secretary serves as both the administrator and the trustee
of tribal government oil and gas resources. Acting for the Secretary, the BIA
Superintenden must take the Indian tribe’s best interests into account when making
any decision involving leases on tribal lands, and has broad discretion to consider
all factors that may affect tribal interests, including long-term economic interests,
conservation of tribal mineral resources, and production.” The Secretary’s regula-
tions implementing the IMLA explain:

These regulations are intended to ensure that Indian mineral owners desiring
to have their resources developed are assured that they will be developed in a
manner that maximizes their best economic interests and minimizes any ad-
verse environmental or cultural impacts resulting from such development. &

234 Op. Att’y Gen. 171 (1924).

37U.S.C. § 396a—396g.
4 United States v. 9,345.53 Acres of Land, Etc., 256 F. Supp. 603 (W.D.N.Y. 1966).
5 Kerr McGee v. Navajo Nation, 471 U.S. 195, (1985).

6 United States v. 9,345.53 Acres of Land, Etc., 256 F. Supp. at 605 (quoting 25 U.S.C. sec.
396a-396d).

7Kenai Oil and Gas v. Dept. of Interior, 671 F.2d 383 (10th Cir. Utah).

825 C.F.R. §211.1(a).
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Oil and gas leases on Indian lands entered into under the authority of the IMLA,
and which violate the IMLA are void. °

The IMLA and its implementing regulations establish a comprehensive Federal
law framework for the management of Indian trust resources, and the BIA and the
Interior Department are involved in the daily management of Indian mineral re-
sources under the Act. The basic elements of a common law trust are present: the
trustee (the United States), the beneficiary (the Indian tribe), and the trust corpus
(the Indian minerals, lands, money and funds). Thus, the IMLA imposes fiduciary
obligations on the United States acting through the Secretary in order to maximize
mineral revenues for Indian tribes.

In Jicarilla Apache Tribe v. Supron Energy, Southland Royalty, and Secretary
Hodel, 782 F.2d 855 (10th Cir. 1986), the dJicarilla Apache Tribe sued Supron,
Southland and Secretary Hodel for failing to properly value and account for oil and
gas royalties due to the Jicarilla Apache Tribe under IMLA mineral leases. Com-
paring the IMLA to the timber statues and regulations at issue in Mitchell II, the
10th Circuit en banc explained:

Leasing of minerals located on Indian reservations is also a creature of federal
statute. As in timber harvesting, the federal government’s role in mineral leas-
ing is pervasive and its responsibilities comprehensive. The Indian Mineral
Leasing Act of 1938, 25 U.S.C. Secs. 396a—396g (1976), requires the Secretary
to: set the “terms” and “conditions” for leasing, id. Sec. 396b; approve leases,
id. Sec. 396a; establish lease sale procedures, id. Sec. 396b; reject unsatisfactory
bids, id.; require satisfactory performance bonds of lessees, id. Sec. 396¢; pro-
mulgate rules and regulations governing “all operations” under leases, id. Sec.
396d; and approve leases for subsurface storage when necessary to avoid waste,
or to promote conservation of resources, or to protect tribal welfare, id. Sec.
396g. The evident purpose of the statute is to ensure that Indian tribes receive
the maximum benefit from mineral deposits on their lands through leasing.

This interpretation is supported by the Act’s legislative history. When the Act
was proposed, the Secretary of the Interior urged that the legislation be enacted
because “it is not believed that the present law is adequate to give the Indians
the greatest return from their property.” Senate Report No. 985 at 2 (1937);
House Report No. 1872 at 2 (1938). Congress responded to the need to ensure
that the Indians’ welfare be protected and their natural resources be managed
to the tribes’ maximum benefit by emphasizing the Secretary’s fiduciary obliga-
tions, directing the Secretary to approve lease sales only when they are “in the
interest of the Indians.”

Interior has promulgated extensive regulations for managing leases under the
Act. See 25 C.F.R. pt. 211 (1982). The regulations stress that the Secretary
must act in the best interests of the tribes. See, e.g., id. Secs. 211.3(b), .6(a),
9MDb)(1), .12(a), .19, .21(a), .22, .27. Additional regulations, published in 30
C.F.R. Part 221, require the government to maintain comprehensive records of
price and production, and to determine royalties. 30 C.F.R. Sec. 221.12. These
regulations detail in exhausting thoroughness the government’s management
and regulatory responsibilities. See id. pt. 221.

Because the statutes and regulations contain such an explicit and detailed enu-
meration of duties, in my view Mitchell IT compels the conclusion that Congress
intended the Secretary to be a trustee.

The 10th Circuit ruled that the Secretary breached his trust responsibility to the
dJicarilla Apache Tribe by failing to administer royalty payments for the Tribe’s gas
resources in a manner that would maximize the return to the Tribe. In addition,
the Court upheld the trial court’s determination that the Secretary had breached
his trust responsibility by failing to insure that lessees complied with the terms of
tribal oil and gas leases and by being negligent in monitoring for potential drainage
by lessees.

The Administration’s Stated Policy

For the past 30 years and more, the Executive Branch and Congress have pro-
moted the Federal government-to-government relationship with Indian tribes. The
guiding executive branch pronouncement on this policy is President Clinton’s Execu-
tive Order 13175 (2000), which directs Federal agencies in their dealings with In-
dian tribes to be guided by the fundamental principles that:

9See Kenai Oil and Gas v. Dept. of Interior at 607-608 (The leases in question, entered into
in violation of the provisions of sections 396a, 396b, 396¢, and 396d . . . are void).
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The United States has a unique legal relationship with Indian tribal govern-
ments as set forth in the Constitution of the United States, treaties, statutes,
Executive Orders, and court decisions. Since the formation of the Union, the
United States has recognized Indian tribes as domestic dependent nations
under its protection. The Federal Government has enacted numerous statutes
and promulgated numerous regulations that establish and define a trust rela-
tionship with Indian tribes.

Our Nation, under the law of the United States, in accordance with treaties,
statutes, Executive Orders, and judicial decisions, has recognized the right of
Indian tribes to self-government. As domestic dependent nations, Indian tribes
exercise inherent sovereign powers over their members and territory. The
United States continues to work with Indian tribes on a government-to-govern-
ment basis to address issues concerning Indian tribal self-government, tribal
trust resources, and Indian tribal treaty and other rights.

The United States recognizes the right of Indian tribes to self- government and
supports tribal sovereignty and self-determination.

More specifically, agencies are directed to “respect Indian tribal self-government
and sovereignty, honor tribal treaty and other rights, and strive to meet the respon-
sibilities that arise from the unique legal relationship between the Federal Govern-
ment and Indian tribes.” The Bush and Obama Administrations have pledged to
honor the Clinton Executive Order on Consultation and Collaboration with Indian
Tribal Governments.

II1. Breach of Trust Case—Fiduciary Excpetion

In January 2002, the Jicarilla Apache Nation filed a breach of trust suit against
the Federal Government in the U.S. Court of Federal Claims (CFC) for mismanage-
ment of the Nation’s trust funds and trust assets. The trust funds at issue are held
in trust and managed by the United States for the Nation.

From December 2002 to June 2008, the Government and the Nation engaged in
an alternative dispute resolution process. During this time, the parties produced
thousands of documents. The Government withheld 226 potentially relevant docu-
ments claiming that they were protected from disclosure by the attorney-client privi-
lege, the attorney work-product doctrine, or the deliberative-process privilege.

With no apparent end to the ADR process, in 2008 Nation requested that the case
placed on the active litigation docket. The CFC divided the case into phases for trial
and set a discovery schedule. The first phase involves the Government’s manage-
ment of the Nation’s trust fund accounts from 1972 to 1992 and our claim that dur-
ing this period the Government failed to invest its trust funds properly, by failing
to maximize returns on our trust funds, investing too heavily in short-term matu-
rities, and failing to pool our trust funds with other tribal trusts. During the dis-
covery process, the Nation filed a motion to compel the Government to produce the
226 withheld documents. The Government withdrew its deliberative-process privi-
lege claim and agreed to produce 71 documents, but continued to invoke the attor-
ney-client privilege and attorney work-product doctrine for the remaining 155 docu-
ments. Among other claims, the Government maintained that those documents con-
tained advice given by the Department of the Interior Solicitor’s Office (and other
federal legal offices) about acceptable investments for tribal trust assets.

The Nation asked the CFC to require the Government to produce these documents
on the basis of the “fiduciary exception” to the attorney-client privilege, a well-estab-
lished exception in the common law of trusts. It provides that a trustee cannot with-
hold from the beneficiary any legal advice about the management of trust assets.
The justification for this exception is two-fold. First, the trustee is not the exclusive
client of the attorney rendering advice, but rather is obtaining that advice as a rep-
resentative of the trust’s beneficiaries. Thus, the trustee does not have an attorney-
client privilege that would exclude the beneficiary from access to the legal advice.
Second, the trustee has a duty to disclose all information related to trust manage-
ment to the beneficiary. This duty overrides the attorney-client privilege, especially
where the information sought by the beneficiary is relevant to an alleged breach of
a fiduciary duty.

The CFC accepted the Nation’s “fiduciary exception” argument and ordered the
Government to produce the attorney-client documents to the Nation. The Govern-
ment appealed the CFC’s ruling to the U.S. Court of Appeals for the Federal Circuit.
The Federal Circuit affirmed the CFC’s ruling. The Government sought review by
the Supreme Court. The Court agreed to hear the appeal and heard oral arguments
in April 2011.

It’s important to note that the Nation had a strong legal basis for seeking court
ordered production of these documents. At that point, several decisions by federal
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courts had favorably applied the “fiduciary exception” to the Government in pre-
vious breach of trust cases. Moreover, the Court of Federal Claims and the U.S.
Court of Appeals for the Federal Circuit agreed with our position. All of the appel-
late litigation was instigated by the Government in an apparent attempt to create
an adverse precedent that it could rely on in defending against the other pending
tribal trust lawsuits.

The Supreme Court’s Decision

On June 13, 2011, in a 7-1 decision, the Supreme Court unfortunately ruled in
the Government’s favor with respect to whether the “fiduciary exception” can be ap-
plied to the Government. See 131 S.Ct, 2313 (2011). The majority held that tribes
suing the Government for breach of trust cannot require the Government to disclose
documents containing legal advice the Government obtained regarding the manage-
ment of tribal trust assets.

Justice Sotomayor agreed with the Nation’s position and expressed her views in
a dissenting opinion. (One Justice, Elena Kagan, recused herself and did not partici-
pate in the decision of the case because she had served as the United States Solic-
itor General when this case was making its way through the appeals process).

The majority opinion, written by Justice Alito, ruled that when the Government
manages Indian trust property, including trust funds, it does not act as a private
trustee and is not subject to the general common law trust principles that are appli-
cable to private trustees. Rather it acts in its sovereign capacity as Government and
in the furtherance its own sovereign interests:

Although the Government’s responsibilities with respect to the management of
funds belonging to Indian tribes bear some resemblance to those of a private
trustee, this analogy cannot be taken too far. The trust obligations of the United
States to the Indian tribes are established and governed by statute rather than
the common law, and in fulfilling its statutory duties, the Government acts not
as a private trustee but pursuant to its sovereign interest in the execution of
federal law.

Id. at 2318. Accordingly, the majority held that the Government is not subject to
the common law “fiduciary exception.”

The majority reasoned that the two justifications for the “fiduciary exception” do
not apply to the Government. First, when the Government obtains legal advice re-
garding the management of Indian trust funds, it does so not as a mere representa-
tive of the Nation, but in its own sovereign capacity and in furtherance of its own
interests. “For that reason,” the majority held, “when the Government seeks legal
advice related to the administration of tribal trusts, it establishes an attorney-client
relationship related to its sovereign interest in the execution of federal law. In other
words, the Government seeks legal advice in a ‘personal’ rather than a fiduciary ca-
pacity.” Id.. 2327-28. That advice is privileged and not subject to disclosure.

Second, the majority held that the Government does not have a general common
law duty to disclose information to Indian trust beneficiaries. The majority stated
that “common-law principles are relevant only when applied to a ‘specific, applica-
ble, trust-creating statute or regulation.” Id.. at 2329. In this case, the majority held
that the relevant statute—25 U.S.C. § 162a(d)—requires disclosure of periodic state-
ments of trust fund performance and account balances, but it does not require the
disclosure of all information related to the administration of the trust funds. The
majority stated: “We will apply common-law trust principles where Congress has in-
dicated it is appropriate to do so.” Id. at 2340. In view of the limited duties man-
dated by Congress in 25 U.S.C. § 162a(d), the majority refused to apply common-
law trust principles to require the disclosure of additional information.

Finally, the majority noted that the Government pays for legal advice out of its
own funds, instead of trust funds, and that the documents containing the advice are
“the property of the United States.” Id.. at. 2330. The Court considered these to be
significant factors in deciding who ought to have access to the documents.

Justice Ginsburg wrote a concurring opinion that was joined by Justice Breyer.
They said the majority opinion went too far by indicating that the government may
have the power to withhold additional documents from tribes (in addition to docu-
ments protected by the attorney-client privilege).

Justice Sotomayor wrote a dissenting opinion. She said that the statutory frame-
work governing Indian trust funds is adequate to allow courts to apply general trust
fQrinciples, including the common law duty to disclose information to trust bene-

iciaries:

We have never held that all of the government’s trust responsibilities to Indians
must be set forth expressly in a specific statute or regulation. To the contrary,
where, as here, the statutory framework establishes that the relationship be-
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tween the government and an Indian tribe bears the hallmarks of a conven-
tional fiduciary relationship, we have consistently looked to general trust prin-
ciples to flesh out the government’s fiduciary obligations.

Id. at 2339.

Implications of the Court’s Decision

This decision is extremely disappointing. It prevents Indian tribes from obtaining
information about the management of their trust assets that is available to “private”
trust beneficiaries who sue their trustees for breach of trust. It turns Indians into
“second class beneficiaries” in terms of their rights to receive information and to as-
sess their trustee’s performance of its fiduciary obligations. The Supreme Court held
that the United States is different from other trustees and is not bound by the same
rules. The Supreme Court majority discussed in abstract terms how the Govern-
ment, as a “sovereign,” is different from other trustees and stated that “the Govern-
ment has too many competing legal concerns” to permit a case-by-case inquiry as
to whether it has to balance competing interests in a particular case. This rationale
is astounding in light of the fact that there were NO competing interests set forth
in the record.

The decision is also troubling because it limits the applicability of general trust
law principles to the Government’s management of Indian trust assets. The majority
stated that “common-law principles are relevant only when applied to a ‘specific, ap-
plicable, trust-creating statute or regulation,” and further that the courts will only
“apply common-law trust principles where Congress has indicated it is appropriate
to do so.” Previously, the Court had required specific trust-creating statutes only to
establish jurisdiction under the Tucker Act for claims for money damages. The
Court’s decision now appears to impose this requirement on all trust claims against
the Government, including claims for non-monetary relief, like the Nation’s claim
for the production of documents in this case.

The majority asserted that “[tlhe Government assumes Indian trust responsibil-
ities only to the extent it expressly accepts those responsibilities by statute.” Jus-
tices Ginsburg and Breyer, in their concurring opinion, criticized this language as
being unnecessarily broad. Justice Sotomayor, in her dissent, expressed fear that
the Court’s decision may “reinvigorate the position of the dissenting Justices in [the
Court’s previous decisions in White Mountain Apache and Mitchell II, who rejected
the use of common-law principles to inform the scope of the Government’s fiduciary
obligations to Indian tribes.” From now on, the Government will cite this language
to attempt to minimize its fiduciary duties to Indians and to avoid liability for its
mismanagement of Indian assets.

As Andrew Cohen wrote in the At#lantic, an unsettling theme that emerges from
the Supreme Court’s opinion is that the “trust” relationship between the Govern-
ment and Indians “is less about ’trust’ and more about the exercise of [the Govern-
ment’s] sovereign authority over a vanquished people.”

Legislative “Fix”

We are very disappointed by the Supreme Court’s decision and concerned about
the negative implications on the Trust Responsibility as well as the detrimental im-
pact for other Indian tribes. Fortunately, Congress can correct this decision through

legislation. We suggest that Congress amend the American Indian Trust Fund Man-
agement Reform Act of 1994, by adding a new provision to 25 U.S.C. 162a(d):

New provision: (9) Providing Indian tribes, upon request, with any documents
relating to the Secretary’s management of the tribe’s trust funds and natural
resources except for work product relating to litigation or potential litigation be-
tween the United States and a tribe or individual Indian.

We strongly believe that Congress should immediately take action to correct this
detrimental decision.

IV. Trust Responsibility: Trust Lands and Mineral Resources

The Nation also takes this opportunity to raise a set of other trust responsibility
issues which relates to our trust land and mineral resources.

Oil and Gas Exploration and Production

The Nation continues to experience challenges with oil and gas lease compliance
primarily due to the large amount of acreage under lease and/or production, the
number of wells in service, the extensive gas gathering systems operating through-
out the Reservation, the large number of operators and related vendor service pro-
viders on the Reservation, to name a few. Under these circumstances, there is an
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acute need for additional regulatory oversight including enhanced federal coordina-
tion with the Nation and increased funding to fully support tribal regulatory needs.

As discussed above, oil and gas leasing activity on our Reservation is conducted
in accordance with the IMLA or the IMDA, and through these laws, Congress cre-
ated a statutory fiduciary relationship, whereby the government acts as a trustee
for the tribes in the context of mineral leasing of tribal trust resources. Accordingly
the three separate agencies within the Department of Interior (Department) have
jurisdiction over Indian leasing: the Bureau of Indian Affairs (BIA), the Bureau of
Land Management (BLM), and the Office of Natural Resources Revenue (ONRR).
The Nation exercises concurrent regulatory jurisdiction with these federal agencies
over oil and gas leasing activities, and the Nation imposes and collects tribal sever-
ance taxes.

Yet, though we have made tremendous progress of the years working with our
federal partners, the Nation believes there is room for improvement as far as coordi-
nation in the management and regulation among the Nation and the federal agen-
cies. The Nation requests that Congress exercise oversight to consider a reform of
current policies, procedures, practices and systems of the Department, the BIA, the
BLM, and the ONRR in order to ensure the proper and efficient discharge of the
Secretary’s trust responsibilities regarding oil and gas leasing on our Reservation.

Bankruptcy Filings by Oil and Gas Lessees

The Nation is concerned about the bankruptcy filings involving entities that hold
or assert rights to IMLA leasing interests covering thousands of acres on our Res-
ervation. In some cases, it is apparent that these bankruptcy filings have been pur-
sued as a means to circumvent federal and tribal laws. The Nation has already been
involved in several bankruptcy proceedings to protect our interest in these IMLA
leases. To address this alarming circumvention of federal law and regulations, the
Nation proposes that legislative or administrative fixes be put into place. Specifi-
cally, the law should be made clear that prior to any assignment or assumption of
tribal oil and gas leases, especially in the context of bankruptcy cases, both the trib-
al mineral owner and the BIA must review and duly approve. A related issue is
compliance by industry and enforcement by the BIA. It is important that Congress
protect the integrity of IMLA leases by ensuring that federal and tribal oil and gas
regulatory authority is not diminished through bankruptcy filings.

Split Mineral Estate Development

An important aspect of the trust responsibility is to protect the integrity of the
Nation’s sovereignty and control of our lands and the development of our resources.
This extends to the development of the split mineral interests on our Reservation.
As noted above, our Reservation was not subject to the Allotment Policy and Law
and therefore we retain 100 percent of the surface and mineral estate of our original
Executive Order lands. However, the Nation subsequently purchased several large
ranches adjacent to the Reservation and such lands and minerals were taken into
trust and added to the Reservation. One particular ranch was taken into trust sub-
ject to a split mineral estate.

As background, in 1985, the Nation purchased a 55,000 acre ranch contiguous to
our northeastern boundary. At the same time, we purchased an approximate undi-
vided twenty-five percent (25 percent) interest in and to all oil, gas, and other min-
erals owned by the seller, who held seventy-five percent (75 percent) of the mineral
estate. A third party entity holds the other twenty-five percent (25 percent) of the
mineral interests. In November 1987, the Nation conveyed the surface lands of this
property to the United States, to be held in trust. In December 1987, the Nation
conveyed its interest in the mineral estate to the United States. On or about March
10, 1988, pursuant to 25 U.S.C. §465, the United States accepted these conveyances
and approved the trust status of the surface lands and the Nation’s undivided inter-
est in the subsurface mineral estate. On or about September 1, 1988, pursuant to
25 U.S.C. §467, the United States added the surface lands and the Nation’s undi-
vided interest in the subsurface mineral estate to the Reservation. See, Proclama-
tion of Certain Lands as Part of the Jicarilla Apache Reservation, 53 Fed. Reg.
3735502 (Sept. 26, 1988).

In 2006, more than twenty years after the Nation purchased the ranch and eight-
een years after the United States took into trust the surface lands and mineral in-
terest the Nation purchased, the owner of the majority mineral interest entered into
a lease with a third party for mineral development. The lease was not reviewed by
the Nation or the BIA even though it purported to lease the Nation’s trust lands
and its undivided trust mineral interest. BIA is responsible to review and approve
the leasing of tribal lands and mineral resources, and is further required to secure
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our consent. The failure to exercise these trust duties constitutes a breach of the
Federal Government’s trust responsibility.

Incidentally in July 2006, the Solicitor’s Office of the Department of the Interior
essentially determined that neither the Nation nor the United States could “stop”
development, which has lead to a confusing opinion creating more questions than
answers. In particular, the Solicitor’s opinion ignores Supreme Court decisions,
which clearly hold that Indian trust land cannot be leased or otherwise encumbered
without the approval of Congress. Congress has passed statutes which provide such
approval subject to important protections, such as the IMLA and the Indian Reorga-
nization Act. The fundamental reason for these laws is that the United States to
hold title to Indian trust land, and therefore, the United States must protect the
beneficial interest of the Indian nation. The Nation requested that the Solicitor re-
scind or modify its legal opinion and further requested to meet directly with the So-
licitor. Our requests were not granted, though the law is clear that both federal ap-
proval and tribal consent are required prior to any development or encumbrance of
tribal trust minerals. Congress should exercise its oversight authority over the De-
partment of the Interior to ensure that these important and fundamental principles
are fully adhered to, especially in our case where we have worked so hard to protect
reservation lands.

Dual Taxation of Oil and Gas Production in Indian Country

Our Nation heavily depends on our oil and gas production as the primary means
of generating governmental revenue. Our Reservation is located in the San Juan
Basin, a well-known prolific source of oil and gas production for over seventy (70)
years. Oil and gas development began on our Reservation during the 1950’s, under
the leasing authority of the Secretary of the Interior pursuant to the IMLA.
Throughout those early years, the Secretary negotiated and entered into oil and gas
IMLA leases on the Nation’s behalf leaving us with a modest royalty interest in the
development and production of our oil and gas reserves. In the 1970’s and 1980’s
the Nation became more active in the development of our resources and won a sig-
nificant legal ruling in the U.S. Supreme Court in 1982. In that seminal case,
Jicarilla Apache Tribe v. Merrion, 455 U.S. 130 (1982) the U.S. Supreme Court rec-
ognized our inherent right to regulate our lands and resources within our Reserva-
tion, and upheld our sovereign authority to impose our own severance tax on the
production of our oil and gas resources. That same year, Congress passed the Indian
Minerals Development Act (IMDA) which authorized Tribes to negotiate energy
deals directly, though subject to Secretarial approval. The tremendous impact of the
Merrion case coupled with the enactment of the IMDA provided our Nation and
other Tribes powerful resources and tools to expand our energy development initia-
tives.

Following our victory in the Merrion case, the Supreme Court considered another
case arising from our Reservation which involved an oil and gas company’s chal-
lenge to the imposition of the New Mexico Oil and Gas Severance Tax for activities
on the Reservation arguing that those taxes were preempted by the State and Tribal
regulatory schemes. In that case, States were granted permission to impose sever-
ance taxes on non-Indian activities involving the on-reservation production of Indian
oil and gas reserves in the 1989 United States Supreme Court decision Cotton Petro-
leum v. New Mexico, 490 U.S. 163 (1989), which established a dual taxation burden
on tribal non-renewable trust resources.

Three years later, Congress acknowledged the problem with this type of dual tax-
ation. In the Energy Policy Act of 1992, Pub. L. 102-486, an Indian Energy Re-
sources Commission (“Commission”) was established. Among several other objec-
tives, the Commission was to (1) develop proposals to address the dual taxation of
the extraction of mineral resources on Indian reservations; (2) develop proposals on
incentives to foster the development of energy resources on Indian reservations; (3)
identify barriers or obstacles to the development of energy resources on Indian res-
ervations, (4) make recommendations designed to foster the development of energy
resources on Indian reservations and promote economic development; and (5) de-
velop proposals on taxation incentives to foster the development of energy resources
on Indian reservations including, but not limited to, investment tax credits and en-
terprise zone credits.

In June 2001, the Nation attempted to address the dual taxation issue working
with our then senior Senator, Pete Dominici, who introduced S. 1106, a bill to pro-
vide a tax credit for the production of oil or gas from deposits held in trust for, or
held with restrictions against alienation by, Indian tribes and Indian individuals.
A year later, the National Congress of American Indians passed Resolution #BIS—
02-060 to include S. 1106 in the National Energy Bill during conference between
the United States House of Representatives and the United States Senate. However,
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the }l)roposed bill was referred to the Committee on Finance, and was not passed
into law.

To date, the issues the Commission was to address have not been fully addressed
by either the Commission or Congress. As tribes increase their economic develop-
ment efforts, issues with dual taxation also increase. Dual taxation is an impedi-
ment and deterrent to economic development on Indian trust and restricted land.
Dual taxation of tribal oil and gas reserves creates an adverse economic environ-
ment which impedes self-determination and strong economic development in Indian
Country. The United States Congress has the power to address the dual taxation
of tribal non-renewable resources by providing a Federal tax credit for the produc-
tcion of tribal resources, much like the one Senator Dominici introduced in the 107th

ongress.

It is important to note that the State of New Mexico enacted a state severance
tax credit for producers who developed new wells after 1995. This is an important
incentive to address the dual taxation issue. However, it also important to note that
the many of the existing wells on the Nation’s lands were placed in service prior
to 1995, and that many other States with oil and gas producing tribal lands do have
similar law in place.

Thus, the enactment of a Federal tax credit for the production of oil and gas pro-
duced on Indian lands would be helpful in addressing this problem. The creation
of such a tax credit would not only address the dual taxation of tribal non-renewable
resources, but would also help stimulate tribal economies, and contribute to the
United States energy policy of boosting domestic production to decrease reliance on
foreign production. It is truly ironic that, as America seeks greater energy independ-
ence and undertakes hazardous energy sources such as nuclear energy and off-shore
drilling, Federal caselaw burdens the development of safe Native American energy
resources with dual taxation. This must end.

We respectfully request an opportunity to work with you to craft a provision out-
lining Federal tax credit for the production of oil and gas produced in Indian Coun-
try. This will certainly strengthen the trust responsibility to protect tribal trust
lands and mineral resources.

V. Conclusion

In closing, the Nation appreciates the opportunity to appear before this Com-
mittee and provide testimony on this extremely important subject. We look forward
to working with the Committee to strengthen and enhance the Trust Responsibility.

The CHAIRMAN. Thank you very much, Ms. Atcitty.

Mr. Halbritter, in your testimony you stated that “flawed imple-
mentation” of the trust responsibility is where Tribes are most af-
fected. What can Congress and the Administration do to improve
implementation of the trust responsibility?

Mr. HALBRITTER. Well, we are recommending that a review com-
mission be established. One was in the past, but one that can in-
vestigate and be empowered to help understand this issue better.

In our particular situation, local governments, State and local
governments, contradict the intent of the way our protections and
our treaties and the trust responsibility exist. And oftentimes the
Government ignores our request, despite our treaty guarantees, to
have the opportunity to be protected, the opportunity to be heard,
the opportunity to appeal to the Federal Government. It is right in
our treaties which as we know by the Constitution are the supreme
law of the land.

The Federal Government often, our position is often determined
by their will, or lack of will, to involve themselves as a moderator
when we are in conflict with State and non-Federal governments.
And oftentimes, as we know, the facts determine the outcome of a
case. And a lot of times our issues are overtaken by lawyers.

And so, when the issue is shaped by the local courts, we are the
minority in this Country. The locals will always be in the majority.
They will always have the more popular will opposing us in a con-
flict. That is where the Federal trust responsibility is critical, to
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help moderate and alleviate the change in leverage in your rela-
tionship.

Every case now that comes before this court that is alienated
from Indian life, I mean, I do not know if any of these courts often
really know what is going on in the communities and as a result
what is decided in the courtroom is somewhat limited. Whereas the
Federal Government has representatives that can visit Indian res-
ervations, can talk to Indian people and get to the heart of the
issue and help when our position is so impeded by the fact that we
do not represent the majority where we are located. We are the mi-
nority. We are often picked on and vilified when there is an issue.

And the media also plays into that as well. Sure, we do not ex-
pect Congress to be able to do anything about the media, but they
can certainly have a role and they have an obligation under law
and a duty by honor as well to work with Indian nations to resolve
these issues. And that is our preferred choice. It is not to be in the
courts but to be at a table where we can negotiate and discuss
these things just like the original relationships were established by
negotiation and treaty.

The CHAIRMAN. Thank you very much.

President Sharp, you are a member of the Commission on Indian
Trust Administration and Reform that was created by the Depart-
ment of Interior following the Cobell settlement. Can you describe
what the end product will be for the Commission? And what impact
you ich?ink that will have on Tribal governments and the Indian
people?

Ms. SHARP. Thank you for that opportunity and question, Chair-
man.

We have had many discussions about our preliminary work,
about organizing the Commission and certainly are looking at the
goals of the Commission. The goals include providing a comprehen-
sive evaluation of the trust services, management functions. We
hope to deliver a very well thought out, a very well informed set
of recommendations following a comprehensive evaluation.

We have recognized that there is not going to be a single person
that is going to have enough expertise to look at the entire system,
that we are going to have to reach out to subject matter experts
in leasing and various other topics that are going to require exper-
tise.

So, we hope to deliver not only a set of recommendations that is
going to provide a roadmap for all to look at, how we can adjust,
realign and redefine that relationship with the United States, but
those recommendations are going to be based on a sound evaluative
process, a very deliberative evaluative process, and a process that
includes the direct engagement of Tribal leadership, Tribal organi-
zations and individual allottees.

We have an approach in which we are going to be reaching out
to those in Indian Country . They have four hearings that are set
to go out into the field, four listening sessions. And so, we are hop-
ing that we can deliver not only a product that is going to be com-
prehensive but one that will be useful.

And to your second question of what value will that have for In-
dian Country , we believe that if these recommendations and eval-
uation is Tribally driven, not Administratively driven, that there is
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going to be a vested interest in the outcome and Tribal leaders will
be able to work into the, work in partnership with, the Commis-
sion. Recommendations are going to be real, they are going to be
meaningful and they are going to make a difference in the future
relationship that we have with the United States.

The CHAIRMAN. Thank you very much.

Vice-Chairman Baptiste, given the Department of Interior’s re-
cent efforts in settling long-standing trust mismanagement cases,
what do you think the next step is to affirm the trust relationship
between the Federal Government and Tribes?

Mr. BAPTISTE. I thank you for that question. I believe that, you
know, this sets a tone for further involvement in Tribes. It also
evaluates and sets a standard that might guide those Tribes. And
those individual Federal agencies, they have also implemented
their own government-to-government capabilities to work with
Tribes across the Nation.

I think that the Nez Perce Tribe, in its own, we have our own
government-to-government consultation process. I think a lot of the
Tribes across the Nation would be able to develop their own, to be
able to guide themselves. That way you can implement that when
a Federal agency is developing a policy that concerns Tribes, all of
the existing ones, the Department of Energy in itself has one and
I think we work well with them.

I think that this, this last go around will help set the tone for
that, again, will help provide Tribes and push the momentum. I
think the momentum that we are using right now, I think, will
build, I think with your help, the Committee’s help. I think that
we can prioritize some of the Federal agencies’ Indian policies to
change and format with the working group that Ms. Sharp is a
part of. I think that also will be helpful to try to provide some guid-
ance for them.

But they have to also be willing to come across and educate
themselves to Indian policy and the Indian, I guess, how Tribes are
operating and our point of view.

The CHAIRMAN. Thank you, Mr. Baptiste.

Shenan Atcitty, the Congress is committed to looking to the re-
cent crisis at J.P. Morgan and the transactions that led to billions
of dollars in losses to their shareholders. Congress and the share-
holders are seeking transparency into how decisions were made,
with the impact these decisions will have on shareholders and the
industry.

My question to you is, what correlation do you see in the Su-
preme Court’s recent decision in the Jicarilla case?

Ms. Arcrrty. With the J.P. Morgan situation?

The CHAIRMAN. Yes. Well, the idea is to access information. Yes.

Ms. Arcrrry. Well, I think the correlation is, with respect to the
private beneficiary, I doubt that they are going to have to go to the
Supreme Court to get access to records. And I think the correlation
is a fairness one.

You know, you have got a debacle of that level and certainly the
shareholders are entitled to know how their, how decisions were
made with respect to management of their trust assets. In our situ-
ation, unfortunately, the Supreme Court sees it differently. You
know, we, too, are beneficiaries. Those are Tribal monies, not Fed-
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eral monies. But we are not entitled to see how decisions were
made because of this attorney-client claim. I think that probably
the, you know, how it correlates and shows the unfairness of the
situation.

The CHAIRMAN. I see.

Let me get back to Mr. Halbritter. When speaking on the trust
responsibility, we focus on the impact it has on Tribes. In your tes-
timony, you noted that a strong Federal Tribal trust relationship
also benefits local communities. Can you expand on that thought?

Mr. HALBRITTER. Well, yes. The fact that we are a minority po-
litically in the community in which we live, the will of the commu-
nity affects the leadership and how they relate to us. And our de-
sire is to negotiate and work things out with the community be-
cause it is our legacy as Oneida people. We were allies in this
Country in the Revolutionary War.

But for example, the community does not always look at how
much they benefit. We are the, in a 16 county upstate New York
region, we are the largest employer. We have nearly 5,000 people
working for us in an area that is economically deprived. We put in
about $1 billion in infrastructure and about $2 billion in salaries
and vendor and payroll in the local community. And yet, they still
oppose us on every level that they possibly can along with the
State. And it is largely political.

The Federal Government, their trust relationship has always
been in a position to help us balance the table when we are trying
to have a discussion about resolving our issues. And now with the
courts making decisions, the courts are making decisions eroding
the sovereignty of Indian nations. They do not want to negotiate.
They want everything to go to court and they are just gambling
and believing that the courts are going to rule against the Indian
nations as you hear about the legal case.

The place for our people, we believe, is at the negotiating table,
like we negotiated treaties, as sovereigns, as government-to-govern-
ment. And that is what the trust responsibility and the years of
having the Federal Government play such a prominent role is to
not allow that to happen where the local governments and commu-
nities are eroding and conflicting with Indian nations. And we cre-
ate great economic opportunity in the region.

With the Federal Government, we can resolve some outstanding
issues so that we can have a more peaceful existence for future
generations.

The CHAIRMAN. Thank you very much for that answer.

Mr. Baptiste, in your testimony, you applaud the Government
settlement of trust mismanagement cases but say that the larger
question of the current state of the trust relationship between the
Tribes and the United States is not addressed. How do you think
the current status of the trust relationship can be addressed by the
Administration and in Congress?

Mr. BAPTISTE. Thank you. I believe, you know, the trust asset
settlement, you know, like I said before, has provided the answer
or provided a clean slate to work through. But I believe that it is
through the true consultation process.

I know there was a Memorandum and each Federal agency had
an opportunity to submit their consultation process with Tribes. It
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is also the implementation of those consultation policies that, I
think, will provide a success for Tribes. If they are not imple-
mented properly and without, you know, the guidance of the
Tribes, I think we will remain at the kind of juncture where we are
at where we can, you know, either improve it or work with a bro-
ken system.

I think that we all identify that there are flaws in the trust rela-
tionship. We are working through that. I think the Tribes have ul-
timate faith that it will continue and get better, we think, with the
work of the Committee.

With the Administration right now, we have an opportunity to
better that relationship. But it, it lies within the hope of those im-
plementations of those consultation policies and those individual
Federal agencies and hopefully that those sister agencies will work
together and collaborate so that a lot of them will not duplicate the
same service and that they understand each other.

Each Tribe has a different working relationship, or even a social
or a need or a cultural economic need, and those will kind of drive
how they operate with the Federal agencies. But, I think in the end
it is just those policies, those individual Federal agencies that will
help drive this and better our trust relationship.

The CHAIRMAN. Thank you.

President Sharp, in your testimony you noted that improvements
are needed in department’s self-governance program. What specific
recommendations do you have for improving this program?

Ms. SHARP. Yes. The self-governance program, as I mentioned,
the original vision that Tribal leaders had for self-governance was
an ability for us to freely determine our political, economic and so-
cial futures. We received block grants of dollars through compacts
and were allowed the flexibility to adjust resources from education
and natural resource and we have that flexibility, as I mentioned
in my testimony, of being managers of Federal dollars.

We do not have the freedom or ability to make fundamental deci-
sions affecting our lands, our resources, our people outside of that
framework that is based on this idea that we are somehow incom-
petent, that, you know, we have this dependency, this ward-guard-
ian relationship.

I will give you an example. When the Quinault Nation had
worked on a comprehensive restoration effort for our salmon and
our blue back stocks, another Federal agency took action that was
directly not only not respecting our science that was based on Bu-
reau of Reclamation Reports and other reports, but they took action
that directly undermined our efforts.

And so, the bureaucracies that we face within agencies that still,
and it was mentioned by another panel, or by a fellow panelist
here, that there needs to be some way of enforcing the relationship.
When we are at odds, whether it based on science, whether it is
based on policy, whether it is based on a value system, if there is
a conflict we need to have a means by which we can come to the
table as equal sovereigns.

The United States does not enter into other countries to take
unilateral action affecting resources, etc., and that same type of
equality in a relationship with Indian nations must be respected.
So, if we look to international law, if there is a dispute there is a
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three-step process of official talks, of negotiation. But by all means,
those parties come to the table in equity. There is no ability to take
unilateral action. And so, we need some means of enforcing and
supporting our views and our position when it comes to implemen-
tation of that relationship.

The CHAIRMAN. Thank you.

I want to thank this panel for your answers to our questions. We
may have further questions that we will place in the record and
also from other Members as well.

As you note, you know, my questions have been questions which
are looking for answers as to how the Congress can make a dif-
ference. And as you know, I am looking at the Tribes to try to as-
sess this and we will see what we can do to help you out on this
because this is a huge, as I continue to say, trust relationship and
a Carcieri fix is my high priority. And I think it will help resolve,
you know, many problems that are there now. But we need to get
all of the information we can. So, you know, help us try to bring
that about.

So, I want to say mahalo, thank you to you and all the other wit-
nesses. Today’s testimony provides for me and for the Committee
a greater understanding of the trust relationship that exists be-
tween the Federal Government, the Tribes and the Indian people.
And so, again, I thank you for helping us out on this and we will
continue to work together to help bring this about.

What is clear is that the trust relationship has existed, as you
mentioned, since the formation of this Country and the first gov-
ernment-to-government contacts between the United States and
the Indian Tribes. Even though the implementation of that trust
relationship may change based on legal decisions, from Administra-
tion to Administration and from Congress to Congress, the trust re-
sponsibility endures. It is the obligation of Congress, the Adminis-
tration and the courts to uphold the legal, moral and fiduciary re-
sponsibilities that are at the core of the trust relationship between
the Federal Government and the Tribes.

So, I look forward to continuing this dialogue with our witnesses
at today’s hearing and other interested parties and stakeholders. I
also pledge my best efforts to keep the enduring principles em-
bodied in the trust relationship at the forefront whenever this
Committee conducts business on behalf of the Native peoples of the
United States. And we will continue to strive to do that.

So, again, mahalo. Thank you very much. Have a safe way home.

Today’s hearing is adjourned.

[Whereupon, at 4:03 p.m., the Committee was adjourned.]






APPENDIX

PREPARED STATEMENT OF HON. JULIE KITKA, PRESIDENT, ALASKA FEDERATION OF
NATIVES

The Alaska Federation of Natives, Inc, {AFN), hereby submits the following conmments
on the federal government's st responsibilicy 1o Alasks Natlves,

AFN was forsaed in 3968, to address Alaska Native aboriginal Tand claims, From 1966
o 1971, AFN devated most of its efforls te passage of » just Jaad soittement in the 115 Congress.
On Decessher 17, 1971, those cfforis wore ewarded with the paswage of the Alasks MNative
Claims Setflement Act {ANCSA)L Todzy, AFN i the larpest Mavive organization in Alaska. Iis
membership Includes 17§ villages fhoth federafty recognized fribes and village carporations), 13
regional for-profit corporstions (established prrsuant o ANCSA), and 11 ef the 12 regional
Mative nonprofit tribal uonsartia that conwact for and mun a broad range of staté and federal
programs for their memiber villages. The overall falsalon of AFM is to enhance and pramote the
cultiral, economic z2nd political veice of the Alaska Bative community,

Federal officials, often drowing from thelr experience of the "Iadians™™ ¢ regervations in
tha Jower 48 sintes, sumetimes have assumed the same Teae! prineiples agpiicnbis thers do nat
apply in Alsska. This is peshaps due to the porception thet Aluka's Bistory is “difforsm,” end
et ANCSA emtethered the Alasks Natives mxt the federal government from the normal Tegal
rinciples applicable fo their reletiomship, Meither peroepiton Is aocurate.

The fundamental "difference” in Alaska's American history is that it began with the
Alaska Trenty of Cesing in 1867 rather than with the sdoption of the United States Constitation
in 1785, ‘This meant that Alasks Natives were aal part of the first nearly 80-year history of
federal Indian policy wder the Commerce Clanse of the Unitad States Constiwution, which grants
Congress the powes: T regilaie Convmerce with forelpn Nations, among the seversl States ami
with the Indian Tribes* ¥ Aufele HY of the 1367 Troaty of Cession divided ol the infubits of
Alesks into two broad emtegories: £1) dre “undvilized sative tibes™ and () “all the other
inhebitants” The inkabitents “with the eaception of the uncivEized native wibes® were to be
admitted ay citizens of the Unlied Sties, As for the tribes, the last sentence of Arficle HI
provides fhat;

The uneivilized tribes will be subjest to such Jaws ond regulations as the United
States mey frout time to time, adopt with regard fo the aboriginal ibes of that
coRmtry.

¥ Tramy Considering ths Cesvion of Rrasie F T i Noeth Ameries. TLE-Rus., 15 Stat-552, T8 No, 184
TI8AT:.
#1158 Consr, A 3 58,613,

(101)
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As eardy s 1904 fhe fedoral cowrs held that this sentence applisd the whole body of
federal Tndian law to the tibes of Aluskn.' Nonetheless, uretl pachaps the end of the 200
century, there was general judicial and policy confusion about the strtes of the Alaska Nalives
and their relationship to the federal gavernment., [t was ofien assumed fat they did not have the
same “toust’” 1l ationship with the United States and that, notwithstanding the 1867 treaty, federal
Indian Jaw did not apply in Alaska.® Beginning with the sractments of ANCSA, in 1971 and the
Indian Self-Detormination md Edocation Assistance Act mn 1973, and coptinuing with a host of
statmes snaetod to the et of the 207 contey, i s now wel: eqtablished that:

Alsska nafives, influding Indians, Bskimoe end Alouts, heve the smne tepel statug
as aembers of Indlen wihes singled oot as patitieal entlies in the commerce
clavse of the United States Constitation.’

I, ORIGINS OF THE TRUST RESPONSIBILITY

Tha federal government's tust responsibility to Native Amerieass finds its origins in the
federsl government's assumption of power and responsibility over Indlan lands and tibal
govemnnems. The POWEL, exercissd by Congress under the Convmerpe Clapse, s characterized
a3 "plonary™ of compivte.” The executive branch is often delepated anthority over Indian sffsis,
mcluding the authority to “vecageize” ikl pavemmente” Dok Congress sad fhe cxooive me
characterized ae the “polittcal™ branches of the govornment whote determinationy as W the
exisience of Tnfian ifbes and the extent to which they erc yecognized as tribes are judiciaily
unceviewsbie®  The United Smiss Supreme Court recently chameterized the erdgins of Lhe
federal suthority over Indian affaits ag being “preconsiitutiopal,” becsuse it incorporates
clements of militacy and foreign poliey that are “necessary coneomitants of nationality™ which,
do not necesaarily require the affismative grunt of federal power.”

The federat bust responsibitity Is founded on the icherentty unequat relationship belwsen
the Native Americans and the federal govermmeet — an inequality lesgely of e govemmen('s
own wiking.® The nature of ther relationship was defined in the sarly years of the republic by
congressicnal sactmenss and Be ducisions of the Unbted States Supreme Couet - the so-called

3 tr ra Mineh, 2 Ataska Repts. 200, 220.231 { 0, Alaska 1504) (sp helding in dastmining 2 question of Alasks
Native eitizenship). Ses gencrally David 5, Case and David A, Voluck, Alpskz Nodives and American Laws, 44-46
(2d ed,, Uiy, Alaxka Press 2002} (discnssing the appization of the 1867 treaty 10 Alasks Natives),

4 Cawe anid Yioluek, Supra at 6-3.

* Cohen, Handhook of Federal Indian Law {3307 ¢d, LaxisNexis Mathew Berujey] a1 336, v 1058, citing amonp,
ather autharities, AMERICAK TNDIAN PoLISY REVIIW COMMISS 0N, Final neport, 95 Coug,, 1 Sess, 489-(Comms.
Print 19773 {"Atasks Natives did nay differ muackedly ftom olher American native peaples. They izad
themselves inta ol and politieal wmis {provps or trites) ss varicuy and muktiferm, botof die seme genceml natiis,
as thase evolver by 182 Tadians In the Jower 48,71 David & Com & Do A Valuzh, ALASYANATIVES ans
SMNERICAN LAWS §28-431 [3d od. Univ. Alaska Press 26073

Fec suthariting cited there.

* Sre, ., Shaited States v Larw, 541 LA 193, 501202 £2004),

T WE w Sandeved, 331 118, 28, 46 {2018) Ser alys, Faderally Recognized Tribe List Avt of 1994 (25 T.5.C
£47%a, note and §479a=1).

B U5 v Holiiday, 70 U5, 407, 419 (1363

® U8 w Larw, 541 U5, supra at 200, (Cirion omitted,)

® Ep LS v, Kapana, 118 TLS. 375, 384 (LHHE).
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WMamzhall Trilogy. The Trade and Intercourse Acts of 3790 faposed & stgwetory restaint on ihe
alienation ow ail tribal lands, preventing thelr disposition by the nihes except by a federal
weaty,'" ‘The statute ensured o federa) monupoly over the disposition of Iidian Iands, but it was
the Supreme Clourt that defined the pature of Indian title.

In Johuser v M Intosk, John Marshall emploved the fictian of the “mie of discovery™ to
find that the Tinjicd States held a superfor Htde to the lands {variousy chavacterized as “fee”
“absalute tithe” of “absalate uitimate e, The Indians, on the other hand, were eonsidered 16
bwve an exelosive debt of sz and ccoupaney {vhich faizr camp to be deseribad as “aboriginal
Stle” o “Indian wtle™ that cam only be tsominated by the exercise of congressional auikority.
Became e United States gained e procmptive sight to porchase the Gtle, the remdt was that
the Indian title was significandy diminished ot common lew in 2 way that paralleied the Trade
and Inieseourse Act's restraint on alisnation.

Tn the Cherokee cases (Cherokee Natfar v, Geargia and Worchster v. Georgia), Marshall
cxtended the analysis of the federal-tribul relationship to describe the politcal status of the
Indian wibes 45 “dornestic dependant nations™ whase relationship ta the federal poveramant wag
something ke that of ¢ “ward 1o his gaardian.™™ As z result of the Marshall declzioas, and asa
motter of federel common law, the Indians lost conirel of the dispesitdon of theirfands, and theie
govermmenis were deemed placed wnder the ,?zmeczimz of the fedeml goverpment, sabioct 1o
Turher Hmitations of their pewers by Congress,

Suprerne Court decisioms i the late 19% to early 20® centordes expanded upon the
Manshall Pdlopy, to evolve a viually unchallenpesble inlm;premtinn of the scape of
congressional suthotity to legislate in the field of Indian affairs.®  Clongressional power to
lepislate s=ems ta ba limited only by uther provisions of the Constitation, which, for example,
require compendation for the taking of treaty tands and cights.” Stmitarty:

TEjns rospect distinetly Indian communities the guestion is whether, to what
exteil 1o and for what thme they shalf be recogaized and dealt witk as
dependant tribes reqguiriog the guerdianship and profection of the United
States are 1 be determined by Govgress, 20 #ot by the coons. '

The trust responsibility, as exercised by Congress, is almost unfettered power without,
responsibility,.  Thus, Conpress can exuipguish MNative land cluims, settle them without

B Actof Ty 33, 1790, | Star, 137 (25 ULS.C. 917

2 fohngan v, MiInrsh, 11 U8, 543, SB8 (1823}

2 Ses geaneally, Coher, supea, section 5,64 (4][a); Seseribing the Jevalagmers of the frust rasponsibifty.

® Cherakee Natian v, Grorgiz, 30US. 1, 17 (1300

¥ Cohen, sepra. stpage 420, Sessiva, U8 v Lam, 41 123 sepre. & 205 {fuberent wied povess subject 16
dhvastiturg by Comgeas.)

¥ See np Lome Wolf w ffickooer, 127 TLE. 553 (1903) (uib=S stelvs determiined spclusively by fie piliioad
braovhen of goversrmens) aad U8 » Kogoma, 138 LS. 375 supra at 384 (zlnopgh ot within e scope of i
Cominerve Glouse, Congress had power 1o sepalsts and preseribe penalties for coimes by Indians in Indian caunry
hecause from e federa] relationship to Lhe wibes “there arises the duty of proteetio, avd with it the power.”

I Detovsara Tribal Businesr Comne v, Weaks, 40 1.8, 73 (1977) (Congress can vt ekercise Plenty of power 1)
deprive a ibg af lis Ircaty lands withaul just comptosalion).

WS v Bandaval, 331 U5, 28, 46 (1913}
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compensation to or the consent of the Natives, and terminate federal recognition of tribal status,*
However, once Conpress delegates the power to manage tribal assels to the executive branch and
prescribes the standards for doing so, the executive branch ean he held to principles applicable to
a private tustee.

To summarize, the federal trust responsibility is considered to arise our of the inherently
unequal relationship between the federal govemment and the “distinctly” Nalive communities
that are federally recognized es trihes. Whether, to what extent and for what time those tribes are
to be recognized by the foderal govenmment is exclusively a matter left to Congress and the
executive (“he political branches of government™). The power of the United States asserted in
the ficld of Indian affairs, under both the Commesce Clause and federal common law, has been
held to impose upon the United States a responsibility of trust when dealing with Indian tribes.
Congressional exercise of the power is unrcviewable so long as it is not inconsistent with other
provisions of the Uniled Slates Constitution, But once Congress has delegated power to the
federal executive to administer Indian resources and has sufficiently deseribed the standards by
which those resources are to be managed, the Uniled Statcs executive can be held accountable as
would & private tustee,

The gencral trust responsibility is manifested primarily in the “govemment-to-
government” relalionship between the United States and the federally recognized tribes and the
plenary authority of Congress to legislate on their behalf, The exeeutive branch has also long
been understoad to have the authority to recognize the tribes, much as it has the authority to
recognize foreign nations. Jn 1994 Congress confirmed this authority with the anactment of the
Federally Recognized Indian Tribe List Act that required the Secretary of the Imerior te publish
an annual list of federally recognized tribes, and prohibited tribes fram being removed from the
list except by an act of Congress.?' Cangress has gone even further in Alaska, where it has
frequently defined the Alaska Native corporations established under ANCSA as "wibes” for

particular purposes.
IOI. THE GOVERNMENT’S TRUST RESPONSIBILITY TO ALASEA NATIVES

The great confusion about the histary of the relationship between the Alaska Natives and
the federal government is that it is often characterized as being "unique.” In truth it is no more
unique than the history of any other Native American community within the Unijted States, Like
all Native American communities, that history begins with a treaty between the Unites States and
a Eurepeart power ceding the European power’s authority over Native American teritory to the
Uniited States. These cessions are understood to convey to the United States the exclusive right

19 Ses, &. g Tec-Hit-Ton Band of Indians v, LS., 348 U.S. 272, al 283, n. 17 (1955} (Halding that Native Jand
clalms In Alaska are on the same fooling a5 in e lower 48 slates and congressions! extinpaishment of aboriglnat
titte is nat compensable undee the Fifth Amendment) See also, {45, v. Lorm, 541 U.S. 197 supra. at 202 {Congress
can enact laws both restricting, then relaxing restricrions on tribal sovereignty),

Compare U.5. Mitchsil § 445 1.5, 535 (1980} (Remanded 10 determine if fedem] government had defined
slatutory responsibilities in the management of aliotment timber) with L8 w Mitckel! If, 463 U.S. 206 (1933)
{Upholding a statutory responsibility (o manage Indiac Gimbcr). Sec alsa, Seminsle Marlon v. £1.5., 316 U8, 286,
297, n.12 (1942}, (Holding the Uniled States to “the most exacting judiciary stamlands™ when it erroneously paid
money to the agents of the Todian ribe knowing them to be dishonest).

# Act of Nov. 2, 1994, 108 siat, 4791 (25 US,C. §4792, note and §475a-1).
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recognized under Johson v. MIntosk w acquire the shordginal tifle of the Native Amercans.2

As i the coptignous Undted States, Nalive prople lving primarily in village communities
Listocically denominated as “wibes” also populate Alaska,

As noted carlier, what was different shout Alaska was that the year was 1867, not 1789,
By that time, following the end of the Civil War, America wes on the march west and the Indians
were @ the wey. In the Jatter half of the 18 century the United States adopted policiss
calculated o assimilate Native Americans nod break up their wibal governmments and tribal lands.
Thesa policies found thelr expression in lare 19 cenury Alavks judicial decisions and federa?
Alaska poficies, Until 1884 Alaska was govemned as & militry distict, but when the army
attempied 10 use the Trade and Interconrse Act to step the introduetion of ligrer, the courts held
that Alaska was not “Indizn countey™ subject to the Act”  The nest year, Congress applicd the
liquor control sections of the Imercourse Act to Alaska, after which the courts uphsld
prosecutions for supplying liquor to the Indians,*

Similarly, the BIA was held to hive no suthority to implernent programs or spend money
in Alagka*® The 1884 Qrganic A also required education in the territory 16 e “without regard
to race™ In 1886 the Alaska courss held that the Tlinglt Incians did not have sovereign
autherity.™ Muck as was then the policy in the lower 48 status, these cases, slatules, and policies
in Alaska were dosigned to assimilate the Natives into American soctery and gensestly avoided
weating Alaska Natives as baing subject to fedecal Indian law, At the end of the 19™ ceatury, the
Department of the Interior Solicilor held that Alaska Natives did not have the same relativaship
to the federal government as other Native Americans.

In spite of thesce policies, other frces were at wark w protest Alaska Native laqds under
the doctrines of aboriginal title and to deal with the Alaska Native vilages es tribal governments,
Twa cases, i 1504 and 1914, upheld the autheority of tie United States to prevent trespass to
aboriginal lands in Alaska® Addkionally, although education was to be “wilhout regerd w0
race”, it faet, & was vory much with regard to mee.

A neted missionary, Dr. Sheldom Jnckson, was appointed Genera! Agent for Education in
Alasks to beplement the educations policies of the 1884 Organic Act. In that capacily he
estsblished numerous schools in remnote Mative villages, which becanie the Tocus of heaith care,
reindeer herding, and other programs administered by the Department of Interior’s Bureau of
Education exclusively for Natives,  Jn 1905 the Nelson Act specifically roquired the separation
of white 3%1(1 Native children in the schools and incteased the appropriations for Native services
in Alagka.

= Flatcharv. Feck, FOTR.3 87, 142 143 (18105, (T Ihe Todian titke. . . fo b respacted by alt courts, until itbe
fegitrmnely eatinguisiied contimues with $ie Jang when it is ccquired by s pow soverson.)

D Ben (4 & w Savelnd; § Alaska Bpts, 64 (18720,

* nye Cure, | Alsskn Rpe. 75 (1575

¥ Cose and Voluck supra at 387, n. 2.

2 Act of Muy 17, 1584 §13, 23 st 24,

= Inte Sak Quak, | Aloskn Fed. Rpis, 136 (1886),

= Alasba-Legal Statar of Native, 19 L. 1. 323 (1894).

¥ LS w Ferdgen, 2 Alaska Rpts, 442 (D. Alasky 19804) and U5, v. Cadrow, 5 Alacka Ryts, J25 {I Alaska 1914),
H Actof Tanuary 27, 1905, 33 stat 616, 619, Seenlsa Case and Voluck supra at 8.
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In 1932, responsibility for Alaska Native programs was rransferred to the BIA. Shortly
thereafter the Interior Deparonent Solicitor issued a new opinion, concluding after an exhaustive
analysis of applicable cases, statutes and policies:

From. the faregoing it is clear that no distiaction has been or can be made
between the Indians and other natives of Alaska so far a5 the faws and
selations of the United States are concemed whether the Eskimos or other
natives are nalives or of Indien srigin or not as they are all werds of the
Nazion, and their swatus Is in matesial respeers stmilar to that of the Indisns
of the United States. & follows that the natives of Alaska referred to in the
[1867 Treaty of Cession), are entitled ta the benefits of and are subject to
the ge;)lem] lows and mepulations govemning the Indians of the United
Satcs,

Four years later the Indian Reorganization Act was amended to specifically spply to the Alaska
Natives.™ Nonetheless, the confision about the status of he Alaskn Natives continued to the
end of the 20" century.

Alasica was admsitted 5 & slate om Janvnry 3, 19580 As was typies! of most westem
states, & provisien in ithe Alaskz Swutchood Act zand an iderticsl provision in the Alaska
Constination disclaimed “all right or titfe ... 10 any lands or other property (including fishing
rights), the right or title to which mey be held by any Indians, Fskimos or Aleuts (hereinafier
called nativis)” and retained these landly “ymder the absolute jurisdiction and control of the
United States until disposed of under its nuthority.” Six months later, in a long pending ease,
the United States Court of Claims affirmed the aberiginal title of the Tlingit and Haida Indians to
virrually alt of southeast Alaska.® This decision set the stage for the settlement of the broader
Alaskr Native claims to aboriginal title throughout the new state and fmplicitly sejected the
mntion that the Alaska Natives ware “unighe” and not entided to such claims,

Responding 1o thess clalms, then Seeretary of the Interior Tidall imposcd 2 Jand fresze on
state selections under the Starehoed Act, The siste challenged the land frecze, but e Ninth
Circnlt Court of Appeals affinmed that the Native claim 10 exclusive wse and ocoupancy was
sufficient to preyent the state from making fis sclections under the statehood act until the claims
were tesolved.® Two vears laler, Congresa, excreising its plenary power, enacted ANCSA,
extinguishing aboriginal title thronghout Alaska and confirming what would amount to 45
million acres of surface end subsutface estate to 12 regiomal and more than 200 village
corpotations.

The anly mention of "tribes” in ANCSA iz in the definition of “Native village ™ which
includes “amy inbe, band, clam, group, village, commmunity, or sssocimion B Alasks™ dhat

51 Status of Aloska Natives, 5311, 553, T Ops. Sol. 303, 310, {1932).

32 Actol May I, 1936, §1, 41 stat 1250 (25 U.8,C.54734).

H Aot of Yuly 7, 1958, §4, 72 slat, 339, See also Art, XTI, §12 of the Alaska Constitutien,
# Tlngir and Haide v. U8, 147 Cr. Cs, 315, 177 B Supp, 432 (1959},

¥ ddaska v. tdatl, 420 F, 2nd 938 (9% Cir. 19640),
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qualified for ANCSA benefits.’® The residents of each Native villape were autharized to
organize a “Village Comporation® ¥ which is deffocd in ANCSA as:

an Alaska Native Village Corporation organized under the law of the
Stats of Alsska as = business for profi or nongrefit cerparaton ta
bold, invest, maenage andfor distwbote Tands, property, fimds, and
other rights and assets for and behalf of 2 Native wvillage in
acconlance with the terms of [ANCSALY

The village corporations were to receive the surfuce lands under ANCSA, and the regional
corporgtions were to niceive the subsurface of those lands as well as, in some cases, additional
surface and subsurface lands.”®  Although the “Mative villages™ clearly included “fribes,” the
corporations were not initially considered to be tribes. That soon changed.

Ie 1575 Congress enacted the Indian Seif-Detenmination and Education Assistance Act
("ISDEA". The IBDEA exprassed 2 fum congressional conmmitment to:

the maimenance of the Federal Govemment's unigpe and
conlivuing relationship with, amel responsibility to, ndividual
Indian tibes and to the Indian people as a whole through the
establishmuait of a meaningful self-dearmination policy which wiil
permit an orderly ensition from the Federsl domination of
programs for and services to Indians to effective and meaningfis)
participation by the Indian people in the planping, conduct, and
administration of those programs and services ™

The ISDEA required the contracting of federal programs 1o an "Tndian uwite™ or the
trihe's designated “uibal organization The definition of these termas was crocial. "Indisn toibe”
under the [SDEA means:

Any Indisn tribe, band, nation, or other orpanized group ar
community including any Alaska Native village or recional or
village corporation as defined in ot established pursuant to the
Alaska Mative Claims Seftiement Act, which is recognized ss eligible
for the spacial programs and services provided by the United States
to Indtans because of the their states 2s Indians. (Emphasis added.)®

A “ribal crgenization™ is defined in Important past as “any legally astablished srganization of
Indians which is controlled, sanctioned, or charied by [the governing body of an fodian mibel,™?

¥ Act of December 18, 1971, §3(¢), 85 star. 689 (43 US4, 81GT2e),

? J3USC F1607().

95 US.C §1602 ().

* Raatonal corporations were ofganizad within each of the 12 ethnic regions of Aluska umder 45 0.5.C, § 1605
* et of Tanuary 4, 1975, §3 tb}, 38 stal. 2203 {25 LLE.C. §450a(k).

258150 5450 ble).

42 1, ar 35 UB.C. BASEHT.
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Thus, four years following the enactment of ANCSA, Congress identified three separate
Alaska Native institutions as *tribes.” At that time and up to the present most Alaskan Native
villages are also organized as consortia of zegional nonprofit corporations, which were ideally
suited to gt 2s g “iibal organization™ for purposes of ISDEA, contracting.  This resulted in the
rapid contracting of BIA. and THS services to those organizations, as well as in many cases, to
individual villege tribes.® Morsover, the inclusion of the village and regianst eorporations 4§
“uibes” enabled the corpomtions to obtain conirscts under the ISDEA when Native villages were
ot available for contracting *

A year eaddier, Congress had enecied the Todisn Finanding Act.™ The Indien Finsncing
Act glao definod “ifhe” fo ciude "Native villages and Natlve groups ... 28 defined In
fANCSAL™ Moreover, the Indian Financing Act defined “reservation” to include "land held
by incoiparated Native BFoups, regional corporations, and village corporations under the
provisions of [ANCSA]" The treatmant of all of Alaska as being “on or near the reservation”
is also & longstanding federal poliny. ‘The United States Supreme Conrt has deserbed this policy
in grent detail as hci]1§8 the genpraphic area in which BIA soeial service programs are
implemented in Alaska™ Cument zoclal serviee regulations also defipe "reservation™ as
“inchiding Alaska Native regions established pursuant to the Alsska Native Claims Setilement
At Morsover, the Indian Fieancing Act definitions of reservation and the ISDEA defiuition
of wibe wre cormmonly repeated in more than two-dozen Sederal sintutes ensered over the last
twenty yeuss”"  Tn fact, over 100 lepistative acts define ANCSA corpomstions a5 “Indias hbes™
or ANCSA lands as “Indian Jands,” These statutes inclade the Inding Health Care Improvement
Agct of 1976, under which hwndreds of millions of dollars in heslth care programs mre now
provided anpually through the Alaska Native Tribal Health Consortum.”!

Likewise, federal courts have upheld praferential economic treatment for Alaska Native
corporations and Native-owned enterprises. For example, under Section 7(b} of the ISDEA,
preferences in subcontracts end comvacts are to be given to hdian orgacizations and Tndiar
econonsie exterprises in implementing housing and agy other progrars uader the ISDEA® The
Alaska Chapiar of the Associted General Cantraciors cholienged thess regulntions when applied

M See Cuse and Voluck at 221-224 deseribing the sffect of the ISDEA in Alaska,

* Cagk Mniet Netive Assn. v. Basen, 810 F. 2114711474 (9% Clr, 1987} {ANCSA 1¢gional corporation held 1o be a
tribe far purposcs of ISDEA, comtracting for haalth and other federal services.)

# Actof April 12, 1974, 88 star, 77 (25 UL 51451 arseq)

1, 25 10.8.0, §4520(c)

14,29 UKL, §452(d).

¥ Morton v Aukz, 415 US. 199, 212-213 {1974L O®lahome Natives have historically been afforded & similae
spedil treatment,

35 CFR §70.300 “Regervation

* See e.p Indian ChiX Protsction and Fagly Vielonoe Act of November 28, 199G (23 USLC. §320219) defming
~inditan reservation® tn inchude fond fd by Adeska Wative gronpe on regione} or vilage comporations vader ANCSA
anid [ID} <loTining “Yndian wibe™ w0 bo the sumne &5 the dafinkion ueder the ISDEA: Se= also Americag Tadion
Apriculinre Resource Manzgement Act of Decenber 3. 1993, 25 US.C. §370%(10) defining *Indian tribe" to
include Alaska Native village or regional corparatiogs,

3 235 U.8.C. 5160 et seq. The Act defines “Indian Tribes™ as including ANCSA, corporations. 25 U.5.C, §1603¢),
Sep alen, Case & Voluek, supra., note 2 41320 .22 ). (Desetibing the scape of thesa propams.)

Z 25 U.8.C. §450e(b).
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0 Departznent of Housiog and Urban Developroent proprams, In epholding the preferences the
Ninth Cireuit coneluded that:

Congress hes utitized mothods other than zibal rolls or proximity
to soservations, which have gonevally been vsed as eligibility
oriterta In statwory progeoms for the beoefRt of Indises., The
Bupreme Caurt hos already roted and approved one sach different
teeatrment, of Alaska Naives

Mors broadly the Ninth Cirosl acted that

It is now esmblished that through [the 1867 Treaty of Cesslon] the
Alaska Matives =re under the gmardianship of the federal
government and sntitled ke the benefits of the special relationghip,™

More meently, the District of Colembia Cireolt Count of Apprsis has Simflarly vpheld &
preferense In defense comtracting speifieally benefiting the Alaska Notive sorporations. The
legistation snabied an Alsska Native corporation joint venture 4o oMain 2 preferentisl contract
for the maragement of 2 federal militacy base. Unlixe dhie ofier starotes discursesl above, the
Defense Appropistion Acts adopted between fscal vears 1995 prd 2000 allowed 2 preference in
Tederal contracting for fimns of at Jeast 51 percemt "“Mathe American owmemship” The joint
ventme applied for and received 2 preferential comrant ty manage Kirtdand Air Forre Base,

The D.C. Cirerdt Court rejested the argument that the preference was racially baged
because: “When Congress sxereizes this constitmtional power [under the Commerce Clanse] it
necessarily must engoge In clossificotions that deal with Indian toibes.™ The couxt noted that
Congress has the exclnsive authority 1o “determine which “distincily Indine cammuniiics” should
be respgnized a5 Indian Tribes.”7 The colits terefe vphekd the contracting preference as
appHed to the Alaske Native corporations even though they were aot specHivally defined as
“wihes” I the Defenze Agpropeiation Acte™ ‘Phis decision impiicily comfirms the
canstitutfonality of an gmlier amondmem to ANCEA. that siststerly qualifies Alutka Native
Corporations s "dissdvaniaged bosinesses™ for purpeses ©f the federal 8(s) conizact set-zside
program.”

The Consolidated Appropriations Act for Fiscal Year 2004 directed the Office of
Mapagemsat and Budges (OMA) to consult with Alaska Native corpuratives on the same basis s
Indian Tibes ynder Exeerive Order Mo, 131755 Slwitatly, e Qoagolidated Approprintions

B Alorks Chopiar, Assclated Genered £ v Ploroe, 634 F. Ind 1142, 1169 n. 10 {52 C%. 19823 diting
Mortzn v, Hafe, supss, at mmz 4%,

# 7. at 1169, . 30 {whiation pmilted).

53 drmarivan Pederaton of Governsen? Employees v, DS, 530 30t 813 (O, £ Cir. 2005),

*14, At 321,

5 1d at 520, elling ILS. v. Sevforal 231 U.S. 29, supra note 8.

B, o 522525 ("[Plromoting the seenpide development of federally recognized Indinn weibes (and their
mepbers) i ratloaally setated o begittmate kegistative pupose ad thos constitutions! ")

43 U5.0. § 162608

# Sue Pub. £, Mo, H05-199, Division F. Secion 161,
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Act for Fiscal Year 2005 requires "all Fedecal agencivs," in addition 1o the OMB, 1 consuit with
Alagka Native Corporations pursuant 1o Executive Ovder 13175.%

Beyond the conpressional irestrment of e Alaska Native corporstions as wibes for
coriain purposes, it i also now well ostahlishatl in the pencral souse that the Alashn Notive
vilinpzs (also deflned as “tibes" in ANCSA) sre foderally recognized wibel governments. Owing
pechaps to ANCSA's omission of tribes in the seltlement, it topk mom than twenty yoars of
fitigatzon to sonfn their status, Al the end of the first Bush sdoinistraticn, Thomas L.
Sansoneiti, the Seiicitor for the Deparmment of Intorior, issued a comprebensive 133-page
opinicn examining the bistorieal stamus of the Alssin Matives and their contimed entitereont 1o
fedural services and proproans,  Although the epinion stopped short of deciding that all the
Aluska villages were federally recagnized tribes, it noted in conclusion that:

In our view, Congress snd the Execotive Branch have hesn clear
and comsistent in the inclusion of Alaska Natves ags afigible for
benefits provided snder & number of statuies passed 1o benahy
Indian tribes and thely members, Thus we hove stated that it wonld
be Improper to conchade that o Native village in Alaske conld
gqualify as & federeily recognized wibe.®

Nine: meonths Jater the new Clinton edministration published a comprehensive "Notics™ in
the federal register listing moze than 200 of the Alugks Native villages and two regional tribes a3
federsity secopnized Tndian tribes. The Notiee states specifically that:

This Hist is pubiished 10 ¢Jarify that (he vitleges aad rpdonal wibes
Hated below are not simply eligible for services, or recognized as
wibes for copain oarrow purposes. Rather they have the same
govermnenial Status ax effer federally scknowledged fndian tribes
&y viriwe of their status a2 fudion ibes with_a goverumentig-
government relationship with the Uniied Stotes.S

The very next year, Conpress passed the Fadarally Recopnized indian Tribs List Act that
required the annual publication of a Jist of all federally recopnized Indian ribes® Tn 1998, afiet
many years of Titigation, the Unjted States Supreme Court denied tereftavial jusisdietion to Aluska
Native wibes 1o tmpese 2 tax on non-Natives on ANCSA land now held by the rive® In
reaching its deolsion, the Supreme Conrt nated with apperent approval that the offect of ANCSA
was 1o leave he Alaske Mative villages as “sovercigng, without tapritmial reach™™ The next
yoar the Aloskz Suprame Coust conciuded, in o ground-breaking decision, Hmt owm without
territgry Ajusks Native villages, as fodially recopnized wibal goversments, retined inberent
jarisdiction over their mxmbars even outside of Indian country, sufficient to determine = child

% See Pub. €., No, 105-447, Div, B, Thie V, Seetion 818,
® oCiovernmenta] Jurisdickion of Aleska Natlve Viliages Over Land and Non-Members” (M-36575, Juriary U,
19933,
® 58 B Rey 54365, 54386 (October 21, 1993),
# Gee 19 LS00 B479a note, and 4792.4 at nate 22, supra,
: Atagha v. Narve Village af Veriile, 322 115, 520 (1993,
i, a1 526,
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custody and npmbably other “internpl” matiers significant to the exercise of inherent 1eibal
sovemiguly.”

IV, CONCLUSION AND RECOMMENDATEONS

I is now beyond doubt that Alaske MNative villages, as well a5 ANCSA regicnal and
village corpotations, ane federally recognized “wibes” The “Native villages" defined in
ANCSA, tac ISDEA and ofher statutes and listed under the requirements of the Federaily
Hecognlzed Tribe List Act mve &ribal govemments with political Jurkdiction over their membes
and pushaps others.  Alaska Native regions] and villape corporations, as defined in of established
undesr ANCSA, are also wibes for purposes of perticuler stottory programs and serviees,
including preferences in governmeat contracling as authorized under federal law. As the United
States Supreme Court decided nearly » cemury ago in the case of “distinetly Indizn communities
<. Whether 1o what extent and for what time they shall be recognized ... is o defenmined by
Congress.™®  In this respect, Alaska Mative villages and ANCSA regional and village
corporations are squately within the scope of Congress's plenary amthogity and trust
responsibility aver Native American policy under the commercs clause of twe United States
Comgtitution, Congress therefore har the ssme authority to legislate on behalf of alf the
“distinctly Indian communities” of Alazka as it dees throughout the Enited States.

AFM sgrees with the recommendations of meny of the witnesses at the hearing who
wrped Congress to reverse some of the US Supreme Coart's holdings that have been adverse ¢
tribal rights, and reassert itsedf as the primary policymaking entity for the federal government. A
clear siatement of the general tmist responsibility of the federel government to Indian tribes
would be Lelpfnl in ensuring that all federal agencies and the federsl courts acknowledge
Congresy’s primacy as the Jead policy maker in Indian Affairs. In doing so, Congress should
link its restaternent of the federal government's general trust responsibility to the provisions of
the TN Declaration on the Righta of Indipenons Peoples.

In zeris of Alaska specific recommendations, we offer the folfewing:

1, Clongress must continue to refine the sovernuent's venstltation policy so thet federat
agencies recogoize and respect the Institutional develepment and enrent orgamizalionsl
structures and interrelationships among Alaska Natives, Neither Executive Order Neo, 13175 nor
the congressianal acts requiring consultation with ANCSA corparations on the same basis as
Tndien tribes™ require scparatc comsultation policies for Alaska's Iribes and ANCSA
corporations, Yet, the Department of the Interlor has implemented dual consultation policies for
tribes and ANCSA corporations. ' Wa helieve the dusal consultation polizies will ereate additional
demands and potential confugion and even conflicts within vitlages (it have hoth an ANCSA
corporation and a federally recognized tribe. Also, nefther consuitatlon peliey provides a rols far
Alaska Netive repional non-profit tribal consontia.  Thesc orpsnizations provide setvices and
institwtions] suppott to villages within thelr regions, and ars pantioularly iorporteat to smaller
villages, which often isck the finansis! and human resources to provide the services that a
Tegional @ity iy able to provide.

5 Jaknw Baker 1,932 P, 2ng 738 (Alaska 1959),
(L5 w Sandoval, 23 U.S. nole E supra at 46,
¥ See notes &1 aml 61, supre.
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2. Congress is urged 1o ensure that Alaska's tribes, ANCSA, Corporations, and Alagka
Notive organizations are included as eligible entities in federal Indian legislation intended to
benefit Nativa Americans; and further, that ANCSA Corporationt lagds and lends owned in fee
by federally recognized tribes in Alaska be incladed in federal Indian lepisiation en the same
basis a5 Uibal trust and veservation uwads. Too often Alaska’s irios a6 dealed tho benefits of
major bvdien fegisistion becomse they do not ocoupy “ndien coustry Por exeample, the
Depmtment of Fdvcation is cuendy scliciing sppiications fov the Stute-Tritbal Educstion
Potnersiip {STEPR) pilot Under fhe pilol, competidive pants will bo awerded io Tribal
Education Ageucies (TEAS) to ncreast fhelr role In the education of American Iwdian and
Alasks Native students, Unfortunately, these grants will only be availelle to TEAs for schools
located on tdizn reservations, therehy exelnding most of the TEAs in Alaska,

3. Cemgress sertled Alaska Native Jand claims but did oot deal with our hunting and
fishing rights in ANC3A. Instead, it expecied both the Secretary of the Interior and the State of
Alnska 10 “teke any action necessary to protect the subsistence needs of the Natives,"™ That
expectation was not fulfitied and the cwment program ssteblished in Tite VIR of the Aleska
Nationa! Diterest Lands Camervation At (ANILCAY, with fs rual pieforence for subsisiente
humiing and fishing, has proved imedenate. &t dows not ensige fomd seeurify for oo people.
Frotection of Mative hunting, Gshing and gathering rights is a pert of feders) law Mroaghont the
United States. The right to food security for oneself and one’s family i5 a basic human right.
Justics and faitness require that Congress, in consultation with Aleska’ federally recognized
tribes, consider opiions that reach back to Congress's origipal expectation that Alaska Nativa
hunting, fishing and gathering rights be protected.

4, Congress should empower Afaska Native Villages wo daal with viotent crime and other
problems impacting onr peapls. The state of Alaska™s public safety sysem does not sffectively
serve wist arsas of (he steie where many remete Afasks Native villages are Jocated, sxoept int
tespomse to crimes that resulr in gevers Infwry of death. The vast majority of Alasks Mathwe
commugitics have oo formal law enforcement pressmee. In (hese cummniiies, tibal clifzens
often: Rion to thelr tribal courts tw seewrs ronediate help. A pliot peoject, such as tie one
provided for in 8.1192, should be estublished to allow a select mumher of Alaska's tribes by
enforce thely clvil tribal ordinences dealing with possession and importation of aleohol and
illegal dougs, and with dumestic violencs, agsault and child abuse. Such a program would arm
tribal courts with the ability to stop violenge at the eatly states befors the arimes escalate to
aggravaled gvsault, rape and houdeile. Tmproviag law enforcement in the villages and
ampowering Slaska's tribes 1o address these isses Is necessary w £l the gep in lecal authosity,
and ensure domestic selety for villsgo rasidents,

3. The Secretaty of the Interior 8 twmemly harred by regmiation, 25 CRR. | 151, fo
taking laed inte must in Alaske outside the Matlakatia Reservotion. The togulatery bar
prohibiting all st land acquisitions in Alaskn viclates 25 U.S.C, § 476{f) and (g} (which
guarartees al) tribes equal trestment). It §5 estimated that Alaska's tribes colleetively own

epproximately 100,080 acres of jand in fec. 'These kands do not have any special protections

Trom texation or from potential loss though involurtary comveyances, bimkruptey, or imminent
domain. “The Sscretary should be allowed to take tribally owned land ity trust i Alaska

M 5. Fep. Mo, 581, 92 Cang,, 1¥ Sess. 37 (19713,
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PREPARED STATEMENT OF HON. LEONARD MASTEN, CHAIRMAN, HOOPA VALLEY TRIBE

Fullillment af the United States’ lrust responsibilily is o' ulmasl imponance to the Hoapn
Valley Tribe. We cttrrermiy have 3,000 Iribal members and (he [argest seserwation in Calilornia,
covering approximsdety 144 syuase miles, Wo were ameng e fiest tier of sel ~governanee (ribes,
raving participricd in the demensiraiios profect, amd the first in the notion o have s wompacl
with (he United Stries signed, Through sclf-povemanices we have been able o Ieverape {ederal
dnoflars tn fund our proprams, all of which serve 2 & meses (0 oxercise our sovercigoly, prescrye,
proiect srd menago cur irsst asseis end provide servipes and benefits lor our members,

We are grate(i) for the opportmiiy o pravide our views Tor the reeord on Rililling the
trust responsibility. It i of Mndamental significance to Indian nalions and, with the recent
crealion af Ihe Mationn! Conunission on Indion “Trast, it is an importamt limo far iribes 1o be
crgaged in the diseussion af how the irost responsibility should be earried out as our relatinnship
with the United States moves forward, O testismony Facuses an: the United States” fulfiliment
nf the trusk resoonsibilivy amd self-covernances.

The Federal Trus! Reaponsibilify

Qihers have provided for the record comprehensive baciigronnds oo the origing and
rnture of the United States” Lrost responsitilily. We hriefly sot forth the foundntion of the trusl
responsibility before: looking, forwand on how it shindd be flflled in this sew comuey.

The Irust respansibility is roofed in treatics and provisions of the Indisn Cammerce
Clause (US. Canst, art. |, § §, cl.3) and the Treaty Claose (LS, Const. art. 11, § 2, ¢l 2} ot Uniled
Staes Constitulion, The cases of the Marshall Trifagy inlerpreted the meaning of the Indizn
Commerce Clause.  In Cherolee Natign v Gecigia, Chiel Justice Marshsll's opinion
ackaowledged the legel staws of tibes os “distinet politienl societfies . . , copable ol managing
Itheis? owa affiirs and goversing Dhemsebas]™ 30 1.8, 1, 15 {183)). He went on 1o
charaelorize ribes a5 “donestic dependant nations,” M, st 17, itkeaing the relsticnship to tha of
o "ward o his guardign,” 4L at 17, As Cohen’s Handbook of Federmi indian Liw stales

Clrerakew Nation v, Georgio provided the basis Jor analogizing the government-
to-govermnment sefationship belween ribeg and the federal sovernment as i tusl
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simintipssship with o concomdiont federml duty 1o protuct ivibul rights 2o exist as sell-
goversing entiiies.

Felix 5, Colien's [Hontdbaok an Federal hutlian Law, 420 (2005 Bdition).

In Warcester v Georgia, Chiel Justice Murshgl! canfirmed {he Cherakee Nation 1o be ¥a
distinet cammunity occupying is own territony . « .« in which Ihe Taws of Qeorgie can have no
fpee, . . Miorcester, 31 WS, a1 361, Do put forth the fenst tint teibos romaired semcsis
political entitice, despite eohwimtion, snd widle thoy aceepied the Yprofuction™ of & mom
poweerfinl yatton, such neseptence Al nol divest #iles of sell-gevernmios. AL ol 355358, 561
8 wesk suate, Inoander {9 mrovide Ry tis safly, vy oduce kel undir Yhe prdection of oae
more powee bl without stripping hself of the right of goversment, 1nd veasing to bu s stale.”)

Wargester piso confimed Uint the Supremacy Clause gave powerfizl effeet 1o treaties as
“the supmme law of the land,” & o 395, Treaties are bargrined for sxchanges through which
tribes ceded vast tracts ol lend and resonress in exchanpe for e Uinled Siates™ protection,
provisien O gotds and scrvices aned support for tribal seif-sulficioncy wnd liveable and
susiainable commuaitics. As Presiden Nixon sinted

T their pret. the Tadions bave often surrendered claims 1 vast wasts of faad and
Bave recepied Bk on povomment ressrvesions, In exchaoge, The governmerd has
sgreed 1o povide comurtnity services such as iicalth, vducation mod prblic salely,
servives which would presumably aflow Indian cammumirices (o enloy o Slandard
uf* living comparable ta that ol alher Americans.

President Nixan, Special Moessage on lmifian Affairs, July 8,190, In Martor v Mancard,
the Supreme Courl set Forth e United Stales” abligation lor on-going performance af federal
trust dufies:

In fhe exeroise of the war and [ronfy poavers, the United Sintes cvsroanse fhe
fadians o 300k possession of thelr tands, someiknes by fore. leaving Hem . ..
depemidont people, needing proloetion . . . . Ofnecessily, fe United States
resonod the diy of Tumishing i prolection, and with I the anthority 1o de all
thal was reguired to perform that abligation. . . .

Morten w, Mawears, 417 1.8, 538, 352 {1974} (ynoting Basrd of Conaty Comnr'rs w
Seber, 318 U8, 705, 715 (1943); see afse Warcesior, 31 V.S, at 548-54 (discussing wreaties,
including Jand cossions, sccwring and presecving Friendship, mul uoling that stipulation
g

acknowledging biles to be “under the praieclion of the Uniled States™ “is Dund in Indins
tregtics geneniiy'h

AdFtionatly, the Congt i Sewinofe Matfor v Uithed Stoiss coufirmed 1 Bigh stendards
the federa) government must mios whioa cuersing eol tras dalies (Horo in relation to the andiing
ol irust fondsh
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Fusthewapre, (his Caoel hus recognized e distinetive obiigaiion ol trast
fnciesbent wpon the Governiment i g dendings with hese dependent and
strmelimes explobicd people. .. lnososrying out ts trealy olligations wilh the
Indlign Iribes (he Governmenl is something more than a mere eoniractiug party,
Undera humane and sell imposed poticy which lns found expresgion in many
acts of Congress mut numerags deeisions of this Court, it has eharged itselFwith
wiarad obligations of the highest responsibility and trust, ts condug, as dizclosed
fn thee sels of these wie represens #t i declinps with e Indiang, should therefore
b e by the wost sxseting lideciony studards.,

Seathirele Notion v, Dndted Seves, 116 ULE, 285, 288 (iM2), fimther, fhe 1977 Asactionm
Ingian Policy Ruview Commission exgeizded ppon slc purpess of e trust docirine as follows:

“Fhe purpose behind the trust [docteine] is and always s been o insure the
suiviepl and welfhee ol Indian irihes nnd poople, This fncludes an obligation to
provide hase services required o pratect and eobanee [ndian ladds, esourees,
and seffeaveriomens, und alse hicirdes those cconamic ond socipl progroms
which ore necessary to raise the stasdurd of living and sochf weik-haing of the
Indinn peopla o g level comprsble (0 the ren-tndias sociuly,

Amerfean Indian Polity Rovivw Comipission, Final Report Vei L 1977, p. 130
(emphiagis added), The Coswwission uiso ooted that “the Pederal ~tndisn frasl i, as exprossed
botk by Cosgress amd the couts, eefls for Fodesd proteclion, wol Fuderal domination.™ Fioad
Repaort ot 106,

The Federal Trast Responsibility and Sslft-Governance
Backgramid: SelfGavernanes
Futting Tty the policy ol selfdugeminatdon, President Mixon staiwd

§Wul hove wmracd from the question of sefietfer the Fodoral government fies o
sesponsibiiiy (o Imitans in Se guesifon of Fow that responstbility con hest e
FlEniled.  We fiave coneluded the the [adisns will el betler programs and that
public menics will be more ¢fTostively expended IC the people who are most
affeeted by these progmms ave responsible for operating then.

Nixon Speciat Message, He also siated that “The time has come t break decisively wih
the pas: nout tor ereare the conditions far & now er i which the fudisy Tutire is determined by
helins aeis and Indion decisions™ and that ., . the Yedorsl govemment secds Indinn energies
et fndian loadesslip 57 s assistencs 3 1o be offeerive To huproving the conditiens of Indisn
Bfe™ hivon Speeist Meszage.

The ffian SeifDetermingtion and Bducalion Assistance Act {[BTIEAA), 25 US.C &
450 ot seq., allows tribes to contrmet with (he Uniled States 1o take over adminisiration of
pragrams canvicd out by the federal goyernmenl, feeflitating wribes® planming and administering
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ol progrars to pavermn (heir lands and pravide Tor thefr members, The Tribal SelGovemiance
Act of 1994, 25 UB.C, § 453an cl seq., ollows a tribe ta enter Into a compacl with The Usited
States for all proprams lhe tribe nssumes. Scl-Govemance ailows tribes more flexibitity n the
administration, design and consolidation of programs and in the alfocation of lunding among
[rrogrEms,

Through Self-Governance, Indian Country bas expesienced many dynamie and
pioneering changes over the last few deendes,  SelRCovernance Lribes live progrossively
moved (o siabilize funding bases, improve and expand services at the reservalion level, and
increase slafling aod technicnl capabilities, Tribes heve lLeen eble to strenglhen tribal
povernmenl and cstablish administrative capability. Tribes have become clfcclive partaers with
the United States, working logetiier to posilively address and resalve deeacles of bucklegged trust
managemenl issues,

Self-Governance spurrcd an important {ransilion rom burcaucratic one-size-Fis-ali,
federsity-dominated programs (o flexible tribally-designed and administered programs,  Tribes
are in the best position 1o deteymine whal i5 needed by, and how 1o provide for, 1heir
covermpenls antt members. Prior to Sell-Governauce, there was a Inck of tribal partieipation in
designing programs ond sctting agendns. Instead, there was o reliance on federal-project
planning, nod the federatly-developed programs were nat only chronically under-lunded, they
did not meet the en-the-ground needs of Tndian peeple. Self-Governonce affords tibes the
opporiunity o take over 1he planning and development of these propmms, and sinee the
programs hecome bused on (he priorities end neads of ndian communities ag determined by the
tribes, 1hey wuork.

Self-Governance Does Nat Diviivivh the United States” Tenst Responsibilify

The Uniled States™ trust responsibility is not diminished in any way in the context of sell-
FOVEIMAACE,

Mathing i this subehapler shall be eonstrued to diminisl the Federal trusi
responsibility 1o Indian tribes, individenal Tndians, or ndians with wrest alictments.

25 1U.S.C. § 4581 To the contrary, the trusl responsibility is caried out in parl by
supporting sod promoting  tibel sclf-goveroance. The Scorciney enconrages Lribal self-
gavemance by enfering into funding apgreements with ribes “consistemt with the Pedernl
Government’s laws and trust relationship to and responsibiiity for the Indian people.” 25 U.S.C.
§ 458ce. As Colien’s Handbook explaing:

« Ihe Jow reafTirms Congress's “comntitment to fhe mainteneace ol the Federal
governmenl's enigue and conlinuing relafionship with, aul respansibility ta
individeal Indiun tribes and Lo the Indian people as 2 whole.” This commitment is

T 251UL5.C. 458a0n-1{b)Natking in this subckapier shall be vonsirued to dimintsh In any way tho trust
responsibility ol the United Stales to Indian tribes and individuat Indians (hat cxists under trealies, Exceotive Ordirs
or ot Inws ped coent dzeisions,™)
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expresset by sepport for ndbn “plaming, condact, sl sdnindsinéion”™ of
“guality programs™ far Indians,

Cohen’s al [ 347,
Specifice nbawt the Hoopa Vafley Trite Praograms and Benefits of SelfGovernannce

SeiGovernntee hios oliowed owr Tribe the NMexibility to desipn and mmmgs our own
progemng,  Cureently, we matage more thon 58 preprmms which cover the entire speetram of
twucs, Forly on, we compastesd foresiry inmwigement and Have heon moanuging our forest hmds
independemiy usder o forest swaragemont plan Hint cxeeeds enviromaental standueds required by
federat faw and incorparates aue values snd priofitics. Oty Foeestry Depariment lias received
exemplacy brust evalualions {rom the BIA'S Pacilic Regional Olfice (MRO). We also ovn nnd
operale Gur awn [ogging compaity il neesery, and, as a parl of our farestry management, we
crcated our own Wikilimd Fire Protection Progrem through which we assumed the ledenl
sovernmeni’s wildland fre funciions ond services. Our (ribal Nesfighlers met the sume
qualifieation requircments of the United States Forest Servive. Additionally, when we assumetd
forestry snpagement, we aiso took over the BIA ronds deporiment, & sheeessiit program throupl
which we linve been abie (v leverage monies fram our mber sahey, agoregate plant and other
sourees with ot federnst fonding to pay lor roed melnteannee aad spgradiag,

Wi have our ows Fishedes Departiuemt thet waoajtors in-stream babiiat sod salmon
papulalions i the Trinity River basin, Thix is 8 wel-respeeted progrm Hinl contracts with the
Bureau of Reclamation and the Fish ond Wildlifz Seryice fo enrry oub river reslotetion functions.,
We are also proud of the fact that Hoaps was the First to compact health care with the Indinn
Health Serviee (IHS) in Californin, nesl now las o hospilal, a demal clinie, and the enly
ambulange service nid emergency rooim within about 80 miles ol the Reservation and the next
nesrest hospital,  Fopber, we have a Police Departnrent wliieh eatered into an histerie cross-
deputimsion spreement with Fuombohit Cousty 10 provithe eemprehiensive poliee protection amt
fow caforegment on our Reservation, While addiionad fonding is pended, we we camyving oul
nw enftreement soervives,

Wi alse compacled really Fom the BLA wepional office. Farther, we crealed o Poblic
Utifities Department that fins worked on & Rescrvation-wide water system and continues fo work
on Reservelion-wide irdgation and sewer systems which are needed 1o serve our community. We
nisa have our awn Tribnl Environmente] Protectinn Ageney, TERA, which ensures that owe
nEsonres management progrems perfonr in epmpliance will Federal EPA regulations, TEPA
monitars and enlorees afr and water quality slandards set by the Tribal Coonei! amd s alse
responsihle o enfareing the Tribe's sotid waste ordinance. We also have » housing authority, a
human services depariment and en education depariment that covers presciivot to 2 juaior coflege
branch cas.

Titraugh Self-Goversance we previde a range of services {o pur people, hove spurred
ceononic develupinent on our Reservstion, and cnsure quality soenagomen? of our trost
resources, W have been able to surcessfully cdminister our many progrems by establishing a
solid gavernmental amd administrative strupture, We are o govemment of laws, ordinences and
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procedures.  While we befleve this Is essensial for selfgovemanes and successlid program
administntion, @ mnst be reeopnized thit e ISDEAA inclades opporimnilies for alf kibes 1o
plan prograts or portions thercof. Wills this, a Iribe Lhat does not wanl to assume carrylng ont
the progrint ilsell can nevertheless participale in the planning and design el the program 5o that
its values amdl prigmties are incorporated inlo the progrum,

Renafits aued Governprenr-to-Cuveranent Relatfanshin

Beeefiis of Self-prventmes fow pot only 1o tethes and tele momhers, g o the United
Stmles s well, Fribes aro superb pariners for the United States. A bene™ of mafor imporisnce
in Scif-Goversance that gets finle atteation is how i bag helpad B0 gencrale additionn? finding
for carrying oul nnderfunded fodoral progmms,  The chronically mdorfmded ndiun proprams
wilhin tuwx BIA pnd IHS budgets have been well-docomented over ithe past seversd decades.
Many trihes hestinie to assume Rdes? propeams onder SclRGovernanee besause they wiklcrstand
there is not aderuate maney lo support the Itibe in camying o the finctions of the preprams that
the trikes want 1a ndminister. However, while Self-Governanee is an awhnrizing law — nol an
uppropristicns Inw — it gives tribus the obility W generate significont additional dallsrs to help
offsel the ¢ost of carryving out lrust nelivities, At Floopa, we can show that the Tribe marches
5500 fom other sources for each $1.00 compocted from the BIA ihat is used for ioust
mansgement progmms.  This is o signifieant benefll st only for the progromis and iribal
rembess thoy serve, bul for the United States oo whieh corrtes a3 alilmate responsibifity ol
providing for ond protecting the Tribe. in the context of Self-govomanes, a part of the United
Staies” rasponsikility 15 to facilitue compasiing with the Tribe and suppe tribal programs, This
resulls i mope robist s tilored programs than whal the United States cauld design or
administer o its 0wn. i

We crephasize, however, that the United States siill has o responsibility to ensure
adeguate funding for programs Ut serve teihes and Indian people, Most of these programs, IF
not ath, are woofully onderfonded,  Agaia, SciFGoverntonce docs sol dippisish te Tederal frust
respanzibitity in any way. With this. Scif-Governance aud its abifly to Gcilitate lovernging of
funids doos pot selfeve die United States from adhedng 1o He ust responsibifily ta provide
sulTicient funding fovels for progmims, When deweloping ity sonual budpets, the foderal
eoverpmenl spust onsure ihal the fanding needs of Sell-govermance (ibas are mek and hal v
nzeds Incredsg, such as for infiastructure development necessary W ety oot programs, (hal
funding levels inerease as well,

Another bunefit of Scli~governance is the ability to redefine the working relationships
batween tribes and the federal povernmenl, The Haopa “I'ribe hes enjoyed a solid working
retationship with the BIA PRO for more than a deeads, In 1997, Hoopa ansk six other California
tribes cstablished the Caltfornia Tros! Reform Consorlium. i was created to work with the PRO
to address ihe tust resouics monfgement issuss upon which many of fie elnims made in the
Cobelf Hiigotion weee basail In 1998, the Consortinm aud the PRQ eptercd iate ar ngreement
that established ihe temms, conditions and operaling procedures for the Consertizm, The abilicy ta
deveiep o new working relationship with the PRO was made possibic by the Nexibility created
by Self:Governance. The agrecrnent ddelings the manngement roles and responsibilities of the
FRO and the riles and fucludes provisions far a funding process through the PRO; a Joint
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vyersipil dvisory eopncil; o provess for developing Smesseeabie amd quemiliilie Lrisi
managerent standards:™ melhods Yor resolving disagreements and disputes; nnd fimadly. 2
participatory process lor annual west evatuations. “This enigue warking relationship has worked
well far years,

When the Depariment of Interior launched its trust reform initiatives in the corly 20008,
we took siction en the foundation that wlet was warking in Indian Country regecding Irust
resowre nanegement showkt not be changed, i shauld be preserved,. W crealed the Seclion
139 Trust Refbrm Demonstealion Project with the Consortions, the Salt Rives-Pime Matioopa
Indian Community, the Conlaleraicd Salish and Kootemat Tribes smd the Chippesa Crec Tribe of
the Roeky Bov's Reservanion.  The Demonstration Projest authorized the tribes” successi Imst
mssel msonggement syslems i0 aperate seperale and apar from Inledors trust reform
reorgargzalion, and provented Interine front impostng iEs Inist mimsagement infrastructure upon of
aktering Whe tribes” existing trust resouree managemenl systems, The tribes had to camy out their
respansibililies under the same Bduciary stondards gs those to which the Interior Seeretary was
held and had 1o demonsirie (o the Seteclary’s satisfhction that they had the capability te do so,

We, along with the nther Sectian 138 tribes, undereent an cvaluation by the Office of
Spueial Trasice sad received n dejormination that we had the capabilily W perform campacted
frest Senctings wmler the smoe fiduciany stmdards 1o which the Seoretary is ield. We wers oven
cited a5 “an oucelicnl example of trust administmtion, @ Jostherance of uibal scift
deteriination,” Section 139 confismed that Toes irfbal decision-muking and cosperation from
the federal govemment can resalt in sipnificant trust management improvements and that ¢ribes
can properly implement wust managermenl ¢ven though they moy use differenl peactices and
metheds than Interior.

Preserving what is warking in Indisr Country is the foundation for our forward-lonking
approach 1o today®s fopic, Fulfitling the Trust Responsibility: The Fovndation of the
Govemnment-io-Government Relationship,

Next Sieps Tor Fulfilling (he Trust Responsibiiity

The United Sintes should ackacwiedge thal tibal governments nne gront purianers and it
Self~Governanee has provided myriad benclils to wiles, tribal members and the United States,
itself. Tt shouwld sest on the fact that ils frust responsibifity is not diminished by Sell-Governance
and, in fuct, it [5 carried ot in part by supporting tribes® abilities and endcavors to exercise sclf-
govemmee for the beacfit of their members,

Tribol Participation in the Nationaf Cosntissian ot Indian Trast

H trust velorm 35 [0 be sneoessful, Bihes st be considerad indispensaie partics. For
this reason, fribuy moss Ge ap fmegrei pod of the Matiomsd Commisston on Indisn Toug's
discission and work. A comerstons of the Comnission’s drall work plan is to recommend
apfions to the Secrelary “to improve the DO{ management and admitdstration of the rust
administadion sysfems,” and o “inelude whether any lepistadve or tegilatory ehanges ere
necessary to purmenently implement such improvemenis,”  The Commigsion is working (0
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define or radueling the frust releticaship, snd has 8 snique opportunity (o help forge o7 he United
Stales a wore bonorable relationship with ndien Country. Tribes must be nvolved in the
Commission™s cffort, and locat decision-making mwst be key in fhe Commission’s
recommentalions, We sicess ihat the Cammission should he ensursd the resources and tine il
needs o develop, in conjunction wilth  tibes,  considered, robust and  progressive
recomimendalions o the Seerelary.,

Nou-BI Swndntary Progrosss

Anosiier woe of snggor Inferest For our Tribe s compneting non-BIA propmms, Tile 1V of
tho ISDEAA (the Tribal Seif-Govermnee Act, 35 U.B.C. §85%0s of seq.) showld ensure that non-
BIA programs nee mandgiory for eompazling. The trest responsibility 35 an ebligation of the
United States not jusi the BlA. Al federal ageneles thit perform fonelions that impact trost
resourcss oF iribal rights have a rost abligation (o prolect those resources and fghts, Seif-
Governanee affords trihes the abilily 10 ensure trust resoneees mkd teibol ights are protected
through compacting,  We strongly feel that this ability should be extended [ other federal
ageneics or # mandatary basis without the diseretion af the Secretary.

The Prbut SelfGovenmaee Aot provides for compsating non-BIA  funelons s
8 403(b}2) and L} ol Pub. L.93-638. Muadeiory compactieg Is roquireE only as {0 sorvices
“ntherwise availabie to il tribos of 3wdfans,” while diseretionary compneting exieads also to
progrms of spestel peographical, historiesl, or ealtum® stpnificance (o the ribe. The courts have
limited mandatory compacting o progroms specifienlly targeted Io Indlans.  Thus, programs
directed to improving trust resourees, surh as fish harvests, because they have callatoral bencfils
to non-lodisn lishing interests, fll oulside of ‘638 compacts unless the ann-BIA ageney, in ils
disen:tion, chnoyes 1o fnclude then,

A primary example of the probilem eoncerns our federatly-reserved fishing rights in the
Trinity River which fows throngh the Hoopa Reservation. The Buresn of Recinmotion operates
the ‘Frinfty River Division of the Ceniral Valley Projece. Tie Teindty Dem, comploted in 1964,
was the pelinary reasen far 30% decfines in the Trindty River fshery resources, and has baen the
subjeut of nomeepus congressiom) dad cokn aetions astocisted whiy viclaGons of the United
Stales® drugt chlications to the Tribe,  To vomedd the declines In [Tshery resomeces, Congress
passed various federal Taws that mandaled restoration of the Trinity River fishery resources as
part ol the Federal trust obligations to the Tribe.

The prablem is thet lunding and management for Triniyy River babitat testoralion may
jeopardize a trust resouree and hresten our federally-reserved fishing rights, Fhe Hoopa Tribe is
recogrized by Inw a5 e co-manager of the Trinily River Fishery. We have worked tivelessly far
years 10 oblain cofigressionst setion (o address isadequate Tumding fovels for the Tripity River
Restoration Progmm. We hove glso soughi © ooy out more Rmelfons mided o river
restorotion. Reelamarion, fiowever, delermised that the programs ihin! are mandated by Conprese
t fal Bl e wust ehiigaions of the United States to our Tribe are not “indian Programs” ander
the SeilFGovemmnee Act. Reckmation doos nol perecive the trpst responsibility as an obligation
that pives triba! water and fishing rights any priorily. Absent an acknowledgement that a frust
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=iy 35 owed, prvection of our sights ikes & backt seut o mher projecis, tven suw or ewly
praposed projucls.

The Title W icgislalion, now B, 2444, nt one ttme included specific language Lhat
would enable 1nbes (n compact to perfoon programs, of partions thereel, that “restore, maintain
or peoserve 2 fesouree (for exmmple, fisheres. wildlle, water or minerals) in whick s Endian
Iribe hag & federally reserved right, ns quantificd by i Federnb cowrt.”  Propased § 403(b}{2) of
LR, 399, H0h Cong, (st Sess. Such lanpuage is importast [o our Triher # would reselve
problems we faee with Reclemmation aver the mamngement of Thinily River progrmms. These
protions Inctsde delyys Iy excowing contraets which rasa¥t in o significant Goancial bisden e
the Tribs nnd adminisiestive, progrommatio and sinffing nightonees e our progmams.

Asinther exnmiple involves really. As previously menlioned, we campact reably and, this
pives rise 1o anether example of the need for compacting on a masdalary besis with agencies
autside the BIA, Wt strupgle with the underfunding of the reaily program in geperal as well as
witl the fagt that survays are done theough ihe Burean of Land Magapesienl with [ederal monies
Imasferred ko the Dureis of ndian AMGicy to the BRM. When we {iest cornpacted with B1A,
ihe BIA would kansfer monics allocated to it far surveys to the BLAL where BLM would
degignate a BLM servevny for surveys veeded en the Resoovution, BIACS pogition wens that,
teionly, H did mol bove Rndiog for surveycrs sicme syl myoaivs wors fonsfersad o BLM
Mow, there Is ocon BLM positon, identified sy Amcricon Indiin: Surveyen in cach of e BIA
Rugiongs, With this, fthere foone sieh pasition in the BA Pacific Reglon iy serve 115 ulhes. Not
onty i this inadequaic for tiie workiond, bt the position dees not do achis sorveys, it reviews
documentation submitted in relilion W Jeg-to-trust applications, Oue reglty Nmctions are
hindered due to the Jack of funding for, amil inabilily © obrain, adequate and timely surveys, We
helizve il wanld be helpfid to compact direetly with the BLM for suevey aclivities, Additionally,
more funding is resuired for such fimetions (@ be earred out effectively.

Agnin, the trust responsibiiity is fhe teust responsibilizy ol the Undted States nnd it fs owod
1o tribes by all federal apeveles. This most be put info proctice 1 esare propar mansgement of
frust vesouvoes. Teibes signed treatioe with the Tadesd povermments ol rolatioaship is with the
Uniied Slutos overdl, We had =0 part srowting the strecive of the fedesl governnon which i
divided Wto sovessd ageneies. I an ageney is parl of the Rederal gevernisient, i shonkd be ield o
carrying ot e tost rezponsibility. Thert Is no teasan for n differed, poitey o exist wilh respeel
to an agepey (hal carrics out 5 fwust fumetion just because il exigts onfgide of the BIA,
Signifteantly, Tor BLA pragrams to develop law enforcement, for vxample, the presence of
henefits te non-itibal members does not remave the program from andatory campacting,
Meither should programs dirccied o restoration sl protection of Irust resources such as Fedian
water rights e fishsries resonrees be fasifoterl from mandatory compauting stmply beeavse thoss
proraRs st wdininivtered by noa-BIA apercics and Burenps af the Depetmien: of the Interdor

Wa belfove the fme e come for tribes io exerciss thelr seifgovemanes in other areas
and I3 8 mend cxpandive wey. Witk this, we ask the Comminee te focus on ke non-BlA
companiing issit A5 sonn 48 possibie as o mezas for the Usiied Sigles to AU its tmst
respansibiliny,
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TITEE 8l oF & 30, the Srfion Frmw Agvel Sosnguised Semonpiraiion A

W wlgo request that the Comeitles fivoduce Tide 1T of e §.1439, the Indian Trus
Ruform At of 2005, Huopa worked witll feveral tibus in the Nerthywizgl nd the Commitiee
stafF en tha deyelopment of this proposal, [t Skt Nicther the Tl 9 the United Scates?
trust respongibifiiy and furthee faeitiate trilwl gol-governance.

Toie HE of & 1430 wouk? coonis e Dby Trest Asset Munbgeinet Dememstearion
TroToss, btel veowlt altow wies To dovelop i upotits theds o ity Atvelnet tnuse pestt
seamieria s v s Tt wsews o @ dpaner Sl dem e Soppderyens g T
sileds ian b ooudisent W et and Bdesd hoe appfe®le 0 180 RS wssess o the
manmgemett of fie asses, nnd e Fedosd fos tesponsifiiy, and s rorin sisndus, We
are already Seing this with onr Torestry progea, which is ackrowindged ratioaelly £s n model
propomst. Puklien we weee one ol the Beetivn 130 (131} teibes which wisld by grandfathered
into the Demdansrtion Project under e terng 00 Title 0F of'S, 1439, Tiliy Jil encourages local
ducision-taking nnd ceopermtion beoveon wibal governmenms and iy (nlted States and
ncknowlcigns thss Uie Uniiod Steres! [dfiltment of the trust responsitity (Hisg 1ok requine daye
to-dday managegant, et Tocilitation in fribernas of iwbat solfgovermame s golizodficomy,

W Dokee Tale 1T wonkd providy apatier wehT onsel S o by o ssSu e
oo Siafes WAl o ram DTS AMERAGETRRRE v oroate an wavwsinpding Te e Linied
Tames® post of the §i%emeens Droveen sub pesprcive voises wnd exgeniaiions wien meassing
crum desoe within our (ribal dorritories. W Believe ol vibed praempitts, regardiess of
wlicther they 8 Diret Service or Seti-Cevierpangs should be a part of le management af wusk
resourees wilhin their jwdsdictions, Adliva perticipation by wibnl goyeramenls in the
manapensent off ITUSL asse1s crentes gootl rosuls and reduces changes ol tyminl hetween Iribeg
and the Untisd Slates. Enacting Fitte 11| waski rogulé in positive prackiest oitd trust mraagement
imvprovemarils, W suppart the concopt of Tike 1Y of §.1430 amd wendid tok thrwaer ta warking
veiths e Cngunditi to oonet such w proviaion.

Fyanef 10 C3ff00 o Spmedal Toevies

s ONfiva-of Spevied Trosen (O], neidiished by the 194 st Refoan At war
suver ol 10 become permanent. 35 UB.L. §4042(c). Howvever, DT has established o
paraliel tmrsmeracy whiclk duplicaes adminisirative inefliclencies instem! oF improving trusi
seryvives.  The fings hetween OST amd BIA responsibilities are oftod ynelean The same
epprapriationy worlkd go Grter i€ OST were reaombloed with BlA

Snpraye iy AeemunEg of Reat Propesty Tried Assale

in U eovas of siiine e gt Bauds mienwsemmesess cay Angs Faller Trife v
Tt Sttes, $vvens of Feders TChdney, Mo, D688, wowmeodnd o agd Hacoreeinem
2 Foumory 31, 202, Statement of TS for ver wibsl wost propdy, Wik we okt
amren i Gt Jond bufances, the Smwmenl ¢ Porformone vy w0 incieds somes of
pages Tining vor} propery ossels, hembidhg, eels of tibaj Jamis, 214 lads leased jo trikod
members Tor fome site purposes.  The Jiing of real prapenty assels # full of mistakes and
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obyiously Tiis not been properly updated, The proeess of prepuring and snaintaining (hose trust
recortds must be improved,

fssue a Scerctavial Ovder Burring Deportmewt Employess Frawy Advapating Reductions in
Federal Trast Responsibilities

There wre many examples of Tedernl employees negotivting to reduce the scope of the
federel povernment’s Irust responsibilily 1o Indians. For example, in 2010 the Dopaclment as
“drafling serviee™ lar Congressnan Mike Thompson, proposed the foliuwing bill language
“[Tlhe United States, as trusice on behall of (he Pederally-recognized tribes of the Klamath
Basin. .. s authorized to make the commitments provided in the Restoration Agreement,
including the assurances in Section 15 of the Restoration Agreement,” In the Restoration
Agreementt, Seelien 15, the Deparlment erployees committed that the United States would
provide “Assurinces Urat it will not asserl: (i) tribal water or fshing right theorics or tribal Irust
theories . .. iat will inlerfere with e diversion ... ol water (or the Rlamath Reclamation
Project.” Wien the Department pruposed that bill language, il was well aware thot three of the
federally recogrized tribos of the Klamath River Bosin opposed Seetion 15 of the Resforation
Agrecmienl.  Neverlheless, the Department, over Iribal opposition, proceeded o advocale
reduelion of ils trust respansibililics, That legislntion was introduced as H.R. 3398 nad is sull
pending,

Scyeral efiorts fo {mit frust duties arose in cpnneetion wilh the tribal (st fupd
scitfenzent negoliations notcd sbave.  For example, the ribes were asked 1o agrec that the
Stalements of Perlonnanee satislicd the zovemment’s obligations under the 'rust Reform Act,
Stmilarly, the Treasury Department soughtl agreemient that its obligations were limited to those
defined by 23 US.C. § 161afn). Wu reeognize 1hal the Department cannot prevent the Justice
Department from taking advoeney posilions in litigation.  However, a Secretarinl Order
prehibiting Department employees rom attempling (o reduce the government’s {rust obligations
ta Indians will help protect trust duties.

The Departmoni Shonkd Use s Rute-Making Awhority fo Help Tribes Proteet Tewst Property

The Indipn Trader Siatute illuswates arcos where the Depsriment has  missed
opportunilies Lo help iribes prolect their resourzes and programs, 25 U.S.C. § 261 nuthorizes the
Departnent e appoint iraders to Iulian tribes and to adept appropriate regulations. This statule
becarne an issue in Atkbason Trading Co. v. Shirley, 532 UL, 645, 656 (2001), where the Navaja
Malion and the United Siates argued that Atkinsou was subjecl (o (ribal taxes by virtue of being
an Indian trader. The Supreme Court noted, however, that “Afihough the regulations de not
“preclude’ ihe Navajo Nation from impnsing upon *Indien traders® such *fees or laxes it miay
deem appropriate,” the regulations do not ontemplate o uuthorize the halel occupancy tax at
issue here. 25 CFR § 141,11 /d at n.10, But the Department, instead of taking Lhe
epporunity to amesud the regulation to expressly authorize such taxes, instead proposcd to repeal
the Indian Trader Statute. Rujemnking 1o suppor tribal taxes Lo proteet pragrams and propedy is
needed,
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Awveanl Sperptarial Grdwe Mo, 3208 (Iz 3. 1997} Inro Regnicidans Vil Specific, Musivrabiz
Cormuitetion Requircsments That Heave ihe Faree of Law

In Seceelarinl Order Mo, 3206, the Scerelary of the Toterity and the Secrefary of
Commerce, pursuant to the Endangered Bpocies Act of' 1975 [ESA™, he federail-tribal trust
rekationship, and ather fodernt laws, altempid 1o clarily federal reaponsipiliies when 2etiong
token under i ESA moy nffeet Bdlan fands, iribng st rosourees, or He exgrofse of American
Indiimn bl dghis, Whils e Seomteint Order containg zood coneepts, i is fnsufBciont w
ugtabhish & Wogally enfbrevable abfigaiion ¢ ongage & rcaniagiul govoimment-te-povermn
corselfiation with Sibes. Pov cxaoeple, Tn Qeater fir Bfslogicol Diversits of of » Snkaar,
B W-2130 (0. Ad Wov, 38, 2611, twr Coned sxamised the Seergarial Onder o ddorming
whether i pbligmions incinded specifie, modsurabie consulation rotpirements that bave the
Force of faw. 1he Court conelwled that rotections for Sonoran Duseel bold eagles, which have
greal value 19 Wibes, “do not implicwie the federl government™s {lductary duty over the
managerment oF specific trenty-proteeiet] nesourees . - . nor does JFigh and Wildlile Service] Jinve
the sap slatatary and reguintory obiisaliong @ consult with the wibes wnder the ESA that the
BIA has whit making decisiony direcily refted to the managemeni of trihal seevices and
cmploymiat on Iadian reservations ™ i Ovderod 13 The Coud sonclmizd thot *Conpress snd
inierior huree Bot imposed such consuliation obfiantions in e E5A sauiext, nad T i5 aot tie
preper rofe of the Cowtt Lo Iompese such ohbioatinns o 35 cwm™ i This dofot in Sooreledal
Oirsier 190, 20 ool b egrrecicd, ond adopied o Tomrmad repudalions be sunke comsulation
meaningis,

Crysies af Reoordy Shoufd be Providet to Trtbes a5 Part of the Covapranem-To-Gevernment
Procesy, Instead of Relegating Tribes tw Hw Bureaucratic Biack Hole of the Frecdanr of
Inforsuition Ao

Tha Deprrtment’s admriistrativn of tha Freedom of tnformaiion Aot (“FOIA™) feaves
march 1o te dosited. PO\ Is applicd grudghgly and respomses e fong dolayed.  However,
therc i 1o reospn oy incisting wpon the formed FOIA process when mspoading io a recosds
romuest frogm o ddien (ribe. JBst oy foderal agencies do 7ot omploy FOIA spainst cach sihery
Toenminl wquiremenls, 6 1o she Dopsttment sbonld womrossly provide for the preppt
sealzbility of fideml secanls upon the sequsst of 3 4ibe 2 ¢ matter of govermentdos
govermnen! coyisuliation.

Conelusion
We sppreciate the epportniy (o submit aur views for the reeard an this impestant topic,

Thank yeu far your onsideration, amd pfoase do nol kesiteie to contazt 0 if you hove qrestions
or specd ndditioast infarmation,
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PREPARED STATEMENT OF HON. EDWARD K. THOMAS, PRESIDENT, TLINGIT AND HAIDA
INDIAN TRIBES OF ALASKA

Dear Chalmman:

On May 17, 2012 you ted 2 very timely ovgrsight beasing en fullifling the Federa? Trust
rusponsibility and_our gevernment to government rebitidnship, Central Council was unsble to
attend, but respectfitily requests that yowenter our coneem intafhe henring record,

Attached is a copy of w Jenter [ sent on May 17 to Presidect Obama where [ detail the
Bepartment of ntedior's failing to honor our Government to Government reiationship and their
fatlurs lo adhere to Inferior’s own Tribal Consultation polioy.

Specificatly, Interior is planning 1o implement “significan™ ehanges to the Indian
Reservation Roads Program sbsent fimely or meaningfil tribal consultation. Our first and only
notice of this planned “significant” implementotion was a Federal Register notice issued on May
7.2012 for 2 yibal consultation” in Anchérage, AK on June 5, 2012,

"This call for “ibal coovuliation” fails ta adhere to paticy on any counts, ot the lesst of
which is that it appenrs tribes sre being enfted tast minits to travel to Andhbrage to be told. that
federal officials have decided fo change the rules that effect funding in a significant way. Mo

feedbaek mechanism is identified, as the agenoy plans to simply implement the chonge, This is
el Tribal Consultalion, meaningful or otherwize,

Also, we object Lo the short tme fmme and the lack of content in the notice which mipiht

inform us a5 to the vulcome of his peading unfiateral 2goncy change to the IRK program
lundling,

Until there is a central scorecard for foderal agencies whers iibes might, ina
eonsolidated fashion, rate their “consultation experiences” we will forever be independently
policing agency actions which affect Indian Peaples. To fhis end, we have devaloped 2 hasic
internct based survey loo! of performanse measures to rate the affectivenses of fedarad agency
iribal consuitation In & transpirest and comparative way, The sumple Tribal Comsuitation

Svorecard may be accessed at hitpsy winy sunveymnnkev.oom/wCYZGWYP. A sample

repart from this survey is enclosed for your cansideration.  We would be pleased to disouss
Frthering this concept with your committee.

Central Council of Tlingit and Haida |ndian Tithes of Alagka {Conire! Coungil), based in
Turzesy, Alaska, is 2 federally recognized tribe of more than 23.000 trival citizens worldwitdc

Attachiment
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May 17, 2012

President Parack H. Obame
The White House

1600 Permsylvania Avenue, NW
‘Washington, DC 205

RE: Call for Tribal Consultation on Indian Reservation Roads Program Tssues

Dear President Obarns:

As President of the Centrat Councit of Tlingit and Haida Indian Tribes of Alaska (Central
Couneil), a tribal government representing uver 28,000 Thngit and Hoida Indlans worldwids,
ane wriffug you on & ieost urgent mattar regending vur Covermment to Government relatianship,
The Department of the Interior {interior) i not properly mikerng to ils own Interior Depariment
poliay goverming tribal consalation. As you we pware, deparimeatal policies ware laboricusty
developed in response to your own Executive Ordur 13175 regarding the need for meaningful
Trital Consulation.

A Federal Begister Notice dated May 7, 2042 announced that Interior intends to hold a
tribal consultation in Anchorage, Alaska on June 3, 2012, However, the Interior Department
Consutlation pulisy promises that Interior “will strive to ensure that 2 notice is given at least 30
days prior to scheduling a consultatios. 1fexceptional circumstances prevent notice within 30
days of the consaliation, an explanation for the abbrevizted notiffcation will be provided i the
invitation: kiter,™ We have recaived naither g letter nes notice of any Yaxceptional
cireumstances.”

We ask. thet you insist that Interior adhere to the process sutiined in its ewn policy. The
consultations during tie week of June 5% qceur st 4 time that has long been set aside for
“Celebration™ which is a bi-ansual cultural festival for the Tlingft, Haida, and Tsimshion people.
This cultural gathering is one of the largest in the Southeast Alaska Native communify and the
second largest event spansored by Alaska Natives in the State of Alaska. Many tribes and tribal
members are committed to this event, making the consultstion dates unsuitable and the untimely
notiee unwoarkabte. Fiteriods Tribal Consultation Polivy specifically states that its burcaus
should work with wibres and consider schedules of the tribes in seiting consultation tmelines.

Puriher, the imerior Trital Consultation Policy speciienily states that “fufdequate notice
entatls providimg  description of the topics to be dissussed, a timeline of the procuss, and
possible outcomes. Motification of o consuliation shauld include sufficient detsil of the opic lo
be discussed to aliow Tribal leaders an opportimity to fuily enpage in the consnitation,”
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Intedar's nntimely notice provides us with no "passible outcomes" other than that o “jnint
BLA and FHWA recnmmendation™ mparding proposed roads and primary access is being
implemented. Last minute notice of implememtation 1 not consuttation. The existing rules and
sepulofions on "progosed roads™ and "primary acdess rouses” ware the subject ofa format
rulemaking wnder the megotiated sulemaking procesy consisient wih our Govemment o
Covernment relationshiy, We would consider it a violstion of fedeval Jaw, ne well as ofour
Tribal Consulintion Policy, far Interior to implemant chanpes to the repulations that were
negotiated, Even mors peculiar is the timing of this "consultation” on a change -~ at the very
moment the Senate and House committees are in confummee desling with chunges to the
statutory framework.

Consistent with our Govemment to Governmen? relationship, we insist that “stgnifioant™
ciangey to the ndian Reservation Program, including changes that alter the fumding furmula,

likewise be considerad only i the confext of governpent to government Negotiated Rule
Maldng,

We see nuthing in Inferior's proposed mestings that will allow tribes foengage in
‘meaningful® consaltation, tor even a process for consideration of feedbuck on the topic af
consultation. Intericr pulicy requires that “[{]he notice should also give Tribal leaders the
opportunity 1o provide fiedback prior ta the consultation, Including any request for tschnival
assistance or request for elacification of how the consultation process conforms 16 this Policy.”

Tt appears Hiat tribes are being called last minuie to travel to Anchorage to be told that
federat offivials have decided to chunge the riles that affect funding in a significant way: Thizin:
nat consullation, meaningtul or otherwize,

For these and other deviations fom the established Depariment of Tnserior and White
House policy, we ask that you direct Interior to honar the consultation policy, and provide
adequats notice and content so thet tribes may be truly engeged in consultation, if the federal

recommendations are “significant”, we Lhen request formal negotiated rule making procedures be
fellowed.

Sincerely.
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PREPARED STATEMENT OF HON. JOHN YELLOW BIRD STEELE, PRESIDENT, OGLALA
S10UX TRIBE

Chatemmn Altzks, Vice Chalrmon Berasss and Membem of (he Commiies, T submll tstimony
on brhedt of e OGglula Sioux Tobe on M Federl Tart Respoagihalily 1o Todian tribes fo urge
you to protest and prescrve it Fom dimirdshment, adverse change, wr repudiation by the
Administralinn, Federal Agenetes or Federal Caurns.

The Lakats, Makota, smd Dakota Oyale, of in English—he Sious Mation—aceupied & vast
originth texsitory, which reached Feom sowih contml Minnesats, western lows and Nebraska
fimough moriliern Kanses, povthem Colesade, South Dakot, Nogh Dukotn, Wyoming sad
Wionremts.

ndizn teihes are Madve Matinns, with ardeinal soversimyy wismg Tom e Wil of euv Poopls,
who fmwd the Oceti Salowia, or Seven Counefl Fires of ike Sfoux Natorn i thne immemotind,
Tetay, vir spvercignty continues through the Will of our Peopls, wha keep our tradiions,
culture and oAUty a proud, vibrant, Hving Natlye Nation,

We seffer miny hardships to remain together ag Lakata People, a8 eny Qglols Lakota Nation,
Shannen Cainty on our Pine Ridge Resvrvalion is the 3™ poorest county i Amerfea, measured
by ror caplis Income. Ovee 47% of sur people Hive below the poverty e

Crar Lakota veintives on e Chayerne River Shhax Reserestion i Ztetineh County, South Daketa
five In tha pocrest Gounty in Anservn. Gt Lokota relatfves oo the Roschod St Reservation i
TFodd Tomty, Sowh Dakoin Hve & the 2 poorssl sowsty in Amoricp. When our Lakoiz =nd
Dzkola rolgiives on the Sianding Bock Siony Rescrvalion sowatites sve sounted, 5 of the 10
poomst cotinlies in America are locaed on aur Sloux Reservations thet were originally part of
the Great Sious Malion,
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In our irealics, wo geded millions of acres of land {o the United States in exchange for reaty
pramises, cducntion, heallh care, housing, and eeonomic development, The basie pledgo is that
the Uniled States wilf hielp us make obr permunent homes on the rescovations 1o be livable
homas, Yei, those renly promiscs bave poi been lfifled. This is the real i situation rgainst
which Ibe Federnt Trus: Responsibiiivy toust bo meamred, The Fudersl Trust 3 brekes md st
be repidred.

The Buckgrostud of the: Federal Trast Respousibility

From the very beginning of the American Republie, the United States recognized Indisn tribes as
Native Nutions, emtlowed witl sovercign authiorily o gevern our people, our terrtory, and our
nations. ‘The 1978 “Tresty wilh the Delaware Nalion sois focth st military alliavee wtended to
assist the United States in maintaining its imdependenes. The Delaware Nation Troaly is founded
i Intermationu] faw,

fn 1787, Congress enacted the Nosthwesi Orfinanee, which wos intended to estoblish =
frameswork for Tndian affais in COhio, Indiana, ond Michigan:

The wmost gopd faith shall always be observed towarnds The Indians, their lands
and prapetly shall never be tiken from them without their consent; and in their
property, rights and liberty, Lhey shall never be invaded or disturbed, unless in just
and Iawful wars aplhorized by Congtess; but Taws founded in justice and
humanily shall from lime to lime be made, for preventing wrongs being done to
thern, and for preserving peace and ficrdship with them,..,

At the same lime, America’s Foanding Pathors, Washinglon, Adams, Jeifersen, Franklin, and
Madison wove engaged a1 the Constitutional Convenlion in the debate pver the sybstmee ond
form of the Constitgiion, The Constitationa] Convention had been inttially sharged willi revisiag
the originu Ariicles of Confederation, yei (he Framers deeided fo write an entiely new
Constitution 1o gavem the United States.

The Constitution explitiy strenglhened Federal authority over Indian Commeree—Congress is
vesled with plepary power fa regulste eommerce with the Indian tribes.  The proper
undersianding is hat plenary power is “plenary™ or complele vis-i-vis the states. Mot “plenary”
vis-i-vis the Indian trilses, not to subsitute its jndgment for (ribnt scl-government, Congress is
vested wilh power to regidate commerse “with the Indian tribes” in langeage paraliel o e
foreips commerne clavse, “with foreign nations.” Put anolher way, ihe Constitution cstablishes &
Bi-intert relationship with Indian tribes.

The bi-lateral, povammani-lo-government relulionship is roinforeed by the Constitution’s Trealy
anidl Supremacy Clauses, which recognize Ihat Lreaties matde under the Articies of Confederation

1 The United States Rruly refeciad the nation, pramated by the British, that the Ameriean Repubilie sought to
"extirpate” the Delaware and steal cheir Finds, The United States fully guarantess amd peotects the Delaware
Wztian's territory, s¢ Jeng os the Delaware held fast to the chain of frlendship with the Usited Sttes. The
Delovare Natian still hatds fxt to the chaia of viendship, but the Unfted States rowoved them from their
originat tovritary ond pinced them within the Cheroken ¥atfon's removat terrzory.



130

are pard nf the “Supreme Law of the Land” As the Supreme Cowrt cxplained in Clergher
Natipn v, (Gzorgia, 30 US. 1 {1531), the Constitution implicitly recognizes Indian ribes as
sovercigns capable of treaty-nwaking by sffimning the prior Indinn trealies mude under the
Ariicies of Confederation.

Gearge Washington wis the President of the Constitutional Convenlion, and was efected as the
first President of the United Siates jimmediately aiter e ralificalion of the Constitution in 1782,
The next vear, President Waoshingtor Invited the Creck Nation o New York {then the LS
Capitel} {o segoliste she first reaty with an indlan vation vader the Conslitution. In the 1790
Creck Moilon Treaty, “Tilhe Unfied Sintes solemnly pueranteed (o the Creck Mation alt their
iands within e fimils of ihe Uniled Slates,..” Thes, the Treaty was & bi-lateral freaty.
recognizing Crock Nation Letritory und Crock Nation stalus as a selfgoverning nation.  Both
nntions agread (o “earry forth the forcgoing freaty into full executbon, wiil oll good fith...."

Presidenl Thomas Jelferson revognized that Tndisn tibes were poverned by (ribal law and
traditicn, and that it would be wrong for the United States to extend it laws over Indian Lribes,
which would ba alicn and unFamiliar and a vielotian of tribal righis lo self-government. Indeed,
in lhe Apportienmen! Clause, the Constitution recognizes thal individual Indians ave tribat
citizens, subjeet to wibal sci-govemman and not subjzet fo stete aw by excluding “imiisns not
toxed” from appottionment af Congress and per czpi taxation by the Slatey.

In the {803 Louisiann Purchase Troaty, Jofforspn acknowledged (et hws was buying the right of
precimption W purchase ihe ldian lands, and that Indian tribes retained aur “patoral rights™ to the
possassion of the soil. Accordingly, the Lonisiana Purchase Treaty provides:

The United States promise to execute Such treaties and articles os may have been
apreed betwoen Spain and the tribes and nations ol indians until by muteat
songent of the United States and the said tribes aor nations other suitable articles
shall fave heen agread npon.

Louisiana Purchaee Treaiy, A ¥ {1803), iz this foundetion] freaty, S United States pledgod
te act o the bosis of governmont-{o-govermnent refations with Iodian tilies asd to take action
concerming Native Hatious based upon “mutual consemi™ Accordingly, when Fodersi Torritories
were Tormied, Indian lands were exceptod from the Terrilories” jurisdiclion tniess the Indian
tribes Dad eonsented be their inclugion and made that sensemt known to the President. See
Wyoming Tewritory, 25 July 1868, ¢. 235, sco. 1, 15 Stal. 178 {1868).

Canversely, when ths Uniled Siates sought to eslablish a fort within the Sioux Natian territory in
Ilinnesots, the Amerivan Ropubliv sought Sions Nation reengnition that the Federal Government
weld pessess saveraign suthority over Lhe lands seded wnder the 1803 Trealy with the Sioux
Matjon:

IT]he Sioux MNoton grnes uste the United Stetes for the purposc of the
establishment of military posts, mine miles squore ot te nosth ef the rver St
Croix, also from below the confluence of the Mississippi and St. Peters, up ihe
Migsigsippl.... That the Sious Nation granis 1o the United Staies, the full
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sovoreignty and power over such districls larever, wilhoul any let or imdrance
whilspever,

At the conclusion of the War of 1812, the British songly the concession from the United States in
the Trealy of Ghend thet:

America would “end ... hostilitics will all 1he Tribes ar Nations of Indiuns ... and
forwith te restare to such Tribes or Nations respectively all the possessions,
rights, and privileges which they miy have enjoved or heen entitled 1o in [1811]
previons o sush hostilities.”

The United Stales enlered inte 1815 treaties wih numerous Indian tribes, The 1815 Treaty with
the Tcton Sioux, far example, provides:

There shall be perpeteul pemee onid Fiendship belween all the citizens of the
United States o’ Ameriea and all the individeals composing the said fribe ... and
all the fieadly relations that existed hetween them before the war, shall be, and
1he same ara hereby rencwed,

The vadersigned chicls and warriors, for themselves, and their said uibe, do
hercby acknowledge themselves anmil their aforesaid tribe o be ander the
protection of Lhe United States, and of no ofler nalian, power, or savereign,
whalsogver,

As the Supreme Court expleined in Cherokee Navion, pretection implicd Lhat tlie Sionx Mation’s
interests would be pramoted and delended by the United States, not destroyed ar undermined.

The Federal Trust Responsibility to Indian wibes has ils beginnings in the {787 Congressionn]
pledges of America’s “ulmost good ith" towerds Indien tibes found in the Northwest
Ordinence, in President Washington’s pledges of prolcclion 1o the Creck Nation in the 1790
Trealy with the Cresk Nation, and JelTerson’s recognition o the nawral rights of Indian tribes Lo
possess the soil and gavem ourselves, reflected in the Louisiana Purchase Treaty.

Genocidal Warlare Againgt Indian Natians

Diespite the United Staies pledges ol protection, the Fedeml Government embarked en a series ol
genosidal wars against the Sioux Malion. Tn 1366, the United Stales called for a realy meeling
at Fort Laramie, Nebraska. The United States trealy commission soughl ta negetiate @ road
through the Powder River Country in Wyoming, yet as Sioux tribal leaders met with the U.S.
delegation, an Army ealumn arrived hound For Wyoming with packs and equipment for building
forts 1o guard the Powder River road, This consed nutrage amang the Sioux tribal lcaders. Chief
Red Cloud summed up the feeling, "“The Great Father sends us presents und wanls us to scll hin
the road, but the White Chicl comes with the soldiers to sleal it before the Indian says yes or no.
T will talk with yeu no more. Iwill go now and fight youl™
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Red Cloud, Crazy Horse and olher tribal Jeaders were delemmined o preserve their last
untrammeled hunting ground. From [866 to 1868, the Red Clond and the Sioux Nation fought
the Powder River War. ‘Thore were several battles, wilk the mast notable victory in the
Totterman fighl.  Caplain Felierran and his commned were wipsd omt as thoy soneht lo &
{Crzy Horse amt # lesm of deeoys,

Dring congressiont! debiies, Congressmen suid that the Lakota were the finest fight covalry in
ihe world and it weok 10 U5, soldiers to pin down one Laketa wartor. On the heels of the Civil
War, Red Cloud’s War was not cost elfective lor Ihe United Stales, which the U.S. Treasury said
spent $1 million Lo kill eng Lakota warvior, The ULS. simply could not afford to fight us. Aml,
mareover, they said it would be 150 years before while rmaen would want 1o live an the desert
tnnds along (he west hank of the Missouri, so the Grem Sioux Reservalion could be esisblished
45 o “permanesnt ieme” for the Stoire Mation,

To end Red Clod's War, Prosident felinson presemted the 1268 Sianx Notlon Treaty fo the
Senale and the Sonoio ratificd the frealy in Pebmary, 1869, The 1358 Sisux Nation Treaty,
provides that *the Uniled Sistes dosires peace and pledses ils honor io keep the peree® The
Trealy sel aside all of western Souih Dakela from ihe low waler mark on the east bank of the
Missourd 1a the 104™ Meridian as & “permanent home™ for the Lakota. The 1868 Siowx Nation
Trealy recognized raome than 40 millien acres in Nebragka, Wyoming and Montatia #s imeeded
Indian temilory and preserves hunting lands in Nebraska and Kansas. Aricle 2 sets forth the
boundaries of the Great Soux Reservation:

The United States agrees thal the following districl of country, 1o wil, viz
commencing on fe easl bk of the Missouri Fiver where the forty-sixth paratic
of north Intitude crosies the same thence abong the low-water mark Jows el cast
tank te & point oppoalie wheee (he norihen line of the Siate of Nebmsin strikes
ke rivern, fHhenee wesl asross sold dver, and elone the poribem Hne of e Stwe of
Nebraska ta (he one hundred and forth degree of longitude west ffom Creenwich,
thence north an said meridian to o point where the forty-sixth parallel of north
lalitude intercepts the same, thence due sast along sid paraliel 1o the place of
beginning .. is sef apart for the absohite and undisturbed wsed and occupation of
the Indians....

Arliclo T} roserves the hualing Iands of ths Sioux Mation along the Platie River and the Smaky
Hill Bives

[= sonsiieesiion of the advantapes and hepefite conftrred by this treaty, and the
mipny pledges of fiondship by the United States, the fribes who are parlies to this
agreement herehy stipulate thot they will refinguish all right o occoupy
permanenily the {emitory ontside their reservation as hersin defined, but yet
reserve (he xighl 1o hunt on any lands nonh of the Norh Platle, and on the
Republican Fork of the Smoky Hill River, so long as the buffalo may rangs
thercon in stk numbers as to jus(ify the chase, ..
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Article 16 reserves the Pawder Biver Country as follows:

The United States herchy sgrees and stipuintes that the country rorh of the Nai
Platle River mind oast of the sumwmils of (he Big Hom Mountaiss shatf be held and
considerad to be unceded Toding lermlory, aud aiso stipolsies amd agrevs Hiel no
whtite person or persans shall be permitiad 1o sertle upon ar occupy any poridon of
the srae....

The Uniled Stetes ngteed that na one woukl enter oy eross over the reservalion, excepl agents,
officers or employees of the goverment “auihodzed to enler wpon Indian reservations in
discharge of duties enjoined by law.™

In 1874, (he Anuy's Custer expedition violated the irenty hy unenthorized entry into tie
reservation, discovered gold and Custer gave the nows to he separters bo had breught slonz o
spres! his fame; Gold “right from the grass roels,” i his swornds to the New York Times.

By 1875, Generals Shenman asd Sheridan convineed President Geant What it was no fonger
worthwhile o defend the reservation fn white ercrozchment and Gramt authorized ihe
vielution of the 1868 Irsaly. The next spring, President Grant gave lis sufhorization to send out
three army columms 10 converge on Sioux Nation at ihe Little Big Hom River, resulling in the
Army’s defeats at the Baules of the Rossbud and the Lilde Big Hom in June, $87G, The public
learned of Custer’s defieat on July 4, 1876, al the Lime of the Nation's Centennial Celebration.
Reacting te the news with otlrage, President Geant sent new army columns to the Dekota-
Wyanving-Monians aree, killing Chiel Lame Deer, foreing Sitting Bui! to retire w Caneda and
Crazy Horsa to surrendar In 1877,

En Augest 1876, Congress passed an aggroprisiions bll diresting that there would be no more
mongy =penl for ihe “subsislence™ uf the Lakets, wnless cur people gave up the Black Hills and
our reserved hunting Jands, A presidential commission secured signatures of only 10% of the
adull males to a so-galled Yagreement” 10 give up the Black Hills, in violation of the 1368
treaty's %4 consent requirement for land cessions. Congress enacted the 1876 “agreement™ ns the
Aclol Feb, 28, 1 877-—the "Sell or Starve Act,”

At times, the Frderal Trust Respons|bility Profected Tribal Selb-Government

Drzspite histocical Federal breaches of frust, there were sometimes glimmers of hope.  Indian
treativs, sialuos, exeswtive orders, court docigions aul ndministrsive rfings provided a body of
jew {hat Terms he ekdiop for the rust responsibdtity and the Federal Trusl Responsibility isa
venerabie goctrine with roots reaching to the fovndtion of e Amerizan Republic, At times, the
Supreme Court Imited the scope that Federal laws would otherwiso have in Indian Country,
based upon Ihe Federal Trust Responsibility, to stop Federal Government Inlerference with tribal
solf-govemment.

for example, in £y Parte Crow Dog, 109 (LS, 5356 (1383), the Svpreme Court held that the
Uniled States did not have authority to ry Crow Deg for the murder of Spotled Tail, a well
recaggized Lakotr Chief, beemere (he tteaty resorved arimes by cae Imlinn sgaingt anather o
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tribinl justice systems. The Supreme Court explained:

tAnd congress shall, by appropriate legistation, scoure to them sn ordetly
poveramenty they shall be subject (o the Jaws of the United Siates, and each
individual shall be protected in his riglis of property, peson, and life) ... The
pledee te seeure to these penple, with whom 1he United Statcs was eonlracting as
a distinel political body, an orderly gavernment, by approprisle legislation
thereafler 1o be framed and enacled, necessarily implies, having regard o all the
circumstances atiending the tmnsaetion, that among 1he ans of civilized life,
which it was the very purpose of all {hese mmangements to introduce and
naturalize among them, was (i highest and best of all,—thal af self-govornment,
tho regulalion by themsclves of their own domestic afTairs, the muintenance of
order and peace among (icir own members by the administration of their own
laws and customs.

Accardingly, the Court hald thal the general Federal slatules against murder did nat apply in the
killing of one Lakota Tndian by anciher, since the 1868 Treaty with the Sioux Nation reserved
snch eimes to tefbal law.

“Throughow the Nincleenth Century, Indian tribes were subjest to lhe Social Dawinist Attitude
Ihat “white socicly” was a superior socicly. As p result, Federa] law was oflen ignored and
Indiatt righls were trompled under in (e cffort 10 “civilize” Indians, In the later perdod, the
Supreme Courl eommitted helnous vielations of Indian Civil Rights, such as Lone Tolf v.
Hircleook, 187 U.S. 553 (1903} where the Court approved the destruction of the Kiowa and
Comanche Indian reacrvations under a Socia) Bxarwinist “Cuardia/Ward™ lheary of the Federm!
Trust Responstbility, The Count's decision wus contrary to the express direction of the 1567
Treaty wilh the Kiowa and Comanche, which required % male tribal member consenl lo any
further land cessions.

In: the New Deat Era, the Supreme Conrt began 1o unwing seme af the worst violatons of Indian
Civil Rights from Ihe 19" Cenwry.  As America enlered Lhe mid-20™ Cuntury, President
Roogeyvelt sought to restore respect for tribal scif-government thrangh the Indion Reorganizalion
Act. And, in this period the Supreme Court began lo recognize Indinn rights:  Thercfare, the
United Stales' seltfement of the Arapaho Tribe on the Shoshone Indian Reservation was
acknowledged as an illcgal taking, which requircd compensation. As the preeminent Irust law
exper, Justice Cardozo explained:

The power dous zol exlend sa far s to enable the govemment "o give the tribal
jands to others, or to approprialc them la its ewn purpoeses, without rendering, or
assuming an obligation to render, jusl compensation; * * * for that woulkl not be
an exercise of guardianship, but an ael of confiseation.” The right of the Indians to
the oceupaney of the lands pledged to them may be one of cccupancy only, Lt it
is 'as sacred as that of the United Siates to the fee.' Spolintion is nol managemenl,

Shoshone Tribe of Indians of Wind River Reservation in Wyoming v. United States, 209 V.5, 476,
497.98 (1937)



135

In this era, the Federal Trust Responsibility was used as a shield {o protect Indian iribes from
third-party depredations. For cxample, in United Sietes ax rel. Hualapei Indians v. Smuz e
Pucific Roifroud Co., 314 115, 330 (1941}, the Uniled Stales sued Santz Fe Reifvoad for
nassession of the aborfginal o jand of the Healapmi and for bock rent fiom Sente Fe Railyoad
For its trospass on the fands. The Coert rulad fo Sver of the Undied Sintes and the Huchipai
explninine:

Unguestionably il has heen he policy of the Federal Government (rars Lhe
licgining 1o respect the Indian right of occupuncy, which conld only be inlerfered
with by the United Stales.... [Tlhe Indian vight of aceopaney is considerve as
sncred as the e simple of the whites,... It would take pluin and unambigtions
action fo deprive the Walapais of the benefits of that policy. For it was fonnded
on Ihe desirg & maintain just mud pencenble relations wilh Indians. The teasons
for its application to ather tribog are no tess appurent in cuse of the Welapais, a
savase tribe whish o cardy days coused the mittary no end of trouble,

The Court fosmd no elenr congreasional actien extinguishing the Hualapai e e the fand, tic
Railroad surrendered the fand 1o tile United States, and the Court ardered on soeornting for back
rents due to the Tobe,

In the 20" Century, the Supveme Couvt Held the United States to the Highest Trust
Standards

Tt the mid-20% Centuey, tha Supreme Courl rufed that the United States should be held to the
exacting stondords of 2 fiduciary in its freaty and fret relationships with Indlan tribes. In
Sewiwote Nation v. United Steres, 316 LLS. 286, 297 (1942}, the Semincle Mation sucd the
Uinited States For Sfling to project the Irealy paymends and anpuities deo to the Naton, The
Suprems Cour, relying on the traditionat Rtandards for commen law trustees, explabaod:

It s n well eatablished principle of equity that & thitd party whe pays money {o 2
liduciary for the benefit of the bepeficiary, with knowledge that the flduciary
intends to misappropriate (he moncy or ofherwise be false to his trost, is a
participant in il breach of tust and liable thevefor to the beneficiary, The
Seminale Geoerat Cotineil, requesting the ennnities originatly inlended fov the
bencfit of tha iadivideal members of #e Hbe, stood in a fidociary capacity lo
them. Conseguently, the payments al the request of the Council did net discharge
the troaty obligation i the Govemment, for this pupose tho officials
administering Indian affairs snd disbursing Indian moneys, actusliy knew that the
Counse was defrauding 1hie members of the Semincle Nation

Furlhermore, fhis Court has recopnized the distinelive obligation of tust
incumhent upon the Governmienl in ils deslings with these dependent end
sometimes exploited poople. frz carrping oif its freaty obiigations with the
Taeedian teifbes fhie Govermpent is sontetfing mare Wan @ mere confracting peris
thuder a hemagte and self impesad poficy witich fas fousd expression fun miany
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avts af Congress e wumerons decitivns af this Courl, it kas elwiged dsoff
wieh taoral abligations of the Mghest vesponsibility amd tritvd 15 conduet, os
diealozad im the pets of those whn fopresenl it in dealings with the: Indisms, should
thepefore be judged by Ihe mogt exacting Gduciary standards.

{Emphasis added), Accordingtly, the Supreme Court remanded the cage back ta the Jower couns
with structions ko determine whether tha United Stetes hrd made payments with te knowledae
that ey would be wasted anl fo provite & rseovicy for the Seminole Nation, i thnt wars the
L1 30

TIitury Shows the Wisdom of Nathe Matians

Totlay, tistory has shown fhat our Lakota prople were vighl. Ouwr philosophy is to Respeet the
Larth, 8% oue Mather so the Penple will live, ‘Today, man pe!lules tho Barth sLhis own peril.

Congress hins repudiated many of the policics af (he 19™ Century Soeial Darwinism by eracting
Federal inws pralecting Indian Civil Righis ot Sel&Governmeat:

The Indisn SeifFDeieominmticn wnd Bdueniion Assistance Act;
The Arterizns Indien Reliplous Prectois At

Tao Trihal Soi-Oovernance Acl;

The Native American Gravas nid Reptriation Acly and

The Nalive American Langoagts At

L I I B T

Even so, during this Ymare enlightened period,” Indian tribes were denled {ull nnd fair justice,

Tn Statee Nerion v, Dnited! Sterves, 448 VL8 371 (1980}, the Supremo Court held that the United
States” tnking of the Block Hills from the Stoux Nation, was in diteyt viokation of the 1363
Treaty, sl wos perhaps the most “ripe sl rank ease of dishosotable Jealings” in the Mation™s
hesrery. SHIL there was so real fesfce.

The Supreme Cour's New Brand of Infusfice to American Indiang

Yei, al the dawn of the 217 Cenlury, Hio United States Suprense Courd has tumred inta an
anachronigtic instriment of negative sociul polley—in cases, sueh as Mawyja Netion v. United
States, 556 1.8, 787 (2009), the Suprerne Court hold (hat it was okay for the Secretary of the
Interior Lo hold scorel meetings with Coal Campany exceulives whils Mavajo coal leases under
Isis pare weere being re-nepatiated, laterior pud its thumb o the seale, ensuting o fower eost lease
For the Cosl Comanny andt less rovems far Uhe Navajo Nalion e its nonreaswable resources.
The Supremie Court grve wo eredeace fo the et thal Covgrese had dirpcted e Sccreimy 1o
“waxinsze” ridal voyadtics Fom fudion irernis wader the 7938 ndiant Aikerad Leaxing sAo
Whore is the Federnd Traa Resporsibitigy for Mavajo Nation son-reneweble minersis?

In Careiart v. Sofazar, 555 1.8, 379 (2008), the State of Rhode sland argied that the torm “now
under federn) jurisdiciion,” reforred 1o Indian uribes, (hat back in 19335 were under federal
Jurisdiciton, Al the Hme of the passage of the Mdian Reorgenization Act, Thot means that the
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Naragansclls, nefghbors ol ihe first Thanksgiving, were prevented fram reclaiming 2 sraall
fraclion of their originud hametand, Tt alse mean thi the Supreme Court threw ol over 70 years
of stalulory canstruclion in faver ol Indion kibes that have been rostored to recegnition and
refiised do opply FIMU's New Dend ta these forgobten tibes. Where i3 {hw Fodersl Trust
Responsibilizy to the Navagonsetts? Lost ia the Suprome Cotrl's returs to the 19 Cenlury.

Then there is Cobelf w Safuzar. Blouize Cohell, 1 Binckinot Fodian banker, songhl 1o correct 140
vens of mismanagemoent of Inilian irmest lands by suing the Secretary of the Ierior, Seerctary of
Treasury, amd the Auorney Geneend o force an secounting for Individual Tndion Money
Accounts. These nccanunts are the result of the Allotment Agt, where individeal Indisn lands
waong held in (rust for the benefit of their owners, and Interior manoged revenwes from these
lands. Tragicaily, Inlerier never kept real accounts, so the BIA conld not accounf for (lie revenus
from the Imds. Tractionalizaiton of Indina st lands beonme n major probleny, with many tribat
membars owning o saall portion of family Jands, These Fractionsted interests are Targe enough
ic be an yoeounting headache, not tavpe cnoigh lo farm or tanch. Sao, the Fedeoat Govemmenl
agreed (@ & 53+ billion actiement for individual Indion Tand nwners, yot Indise ribos were vof
consulicd and Cobell Tawyers pgreed o the cxpansion of the sztllement claims withont my
consuitation with Indian 1ibes,  As a yesull, individoal tndians within the Bokken Ol
Formation—perhaps the Iargest oil field in the World-—stand 1o losz their claims lor breach of
Irust, and other enintended resulls include the eansellation of hidian [and bentulary dispules,
without wny legal reviow,

The Cobell Settlemient and Reeent Supreme Court Mishaps Pemonstrate the Need for
‘Frust Reform Legistatian

The Cabeli Sotfemest neede o he reopened so hat the individual Badinn lead awners fheown ot
of court bocouse they fuiled to opi-out of the Cobell Scitlement, should be given o new chanoe ta
weigh ®ie cosls engd benefils of Cobefl, Tribul govemments were unable 1o help beeausse e
United Staies. Justice and Interior Departmients refbged to consull with us uniil after the fack—
after all, according ta them, Indian tribes had o fnweresl in the ease, Only their teibal members
lands were at sloke! They forgot that individual Indiang are the citizens, who make up Indian
tribes. Where js the justice for the Cobell Tndions, who withoul their knowledge bod elaims
extinpuisled?

There should be v new Federal Trus: Responstbility Enbancement Acl that provides that:

¢ . When the United States tokes control of Indlan trust land or proporty, theve is 5 mmist
camLs;

«  When the United Statss cstablishes standrrds for desling wills Tudims frust isnds or
praperiy, i must adhicre to them as 3 trustes; ad

« When the Uniled States has comrol of an [ndian wust corpus, then it most be as
responsible as a trustee fhat has control ol private land or properly wwl provide
compensation for undue mislakes.

*  When the United States gathers information aboul Indisn trust lands or property, it nust
share the informatton with the beneficiarics, 25 any other trusiee would da.
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In other wonls, the Unlied States sust etorsies 5 Quiy of kmvaily (o its bonefisiarics, Indians sl
Indian tribes, sisl not hoki scoret weetings with Coal Companics o7 privede inlerests not alignedl
with the Indians' or tribes” besl interesis, The United States must peequnl for funds, musl
prudently invish resources, and must preperfy assist [ndian natioms in the development of
resonrces.  And, The United States must asswme the responslbility for its walfeasance,
misfeasance, eafeasanee, and breaches ol teusy, This Is the legislation neaded to steengthen ho
Fedorot Trusl Rosponsibitity, s that Indlag trihes may truly Be protosted by he Uniled States—
aven T4t 38 tho Enited Sintes from whinh woe meed protectivg,

The United States Has A Dot Cotsuliion Policy on Fapar. 1 Must be Enforeed i
Fravliee,

Presidont, Clintan issued Excoutive Onder 13175, Consultation nad Cpllaboration with Tndian
Tribal Governmsnts (Nov. 6, 2000), 1o f2epant tribal sovercignty, tribal well~dolemmination, and
ceanomic salfbofficiency. Presidenls Bush avd Obama have both reaffitmed the Consuliation
Execulive Ordar,

Theo Excrutive Orler sxpline “The Unlied Siafes reropnizes Uie right of Fudion fribes 1o el
gevermznent aud supparts tribef sevrreignty sod slfldoreaninntion.” it firther siatos:

D Waklne, snder The b of e Uslicd Steies, in oovordonsy with rawies,
siptutes, Bxectdive Orders, and ledichal decisions, hus recognized the right of
fndian Iihes 1o sclf-povemnem. As domesiic dependent nations, Indion tribes
axereite inhierent soversign povwars ovur their members and 1wpdiory. The United
States continues Lo work with Indian lribes on & governmeni-to-government basis
to wilelenss issues conceming Indian teibal scll-govornment, tribal (gt resources,
angl eizn (ribal teeaty and nther rights.

The Eveettive Qufer provides divection te Faderl agencles o agenny rulemaking:
{n} Agesoles shall respent Indian iribnl sclfgovesment and soversignty, Bonar sribal
tremly mmd aihar s, nod sifive fo e o respensitiifies that fiee fom the unigee
tegnt ralationshin between e Fadern! Govemimest and Indten il govermnments....

{e} When yndertaking 1o formukato and jmploment policles that have frilial implisitions,
apeneies shall;

{1} enomrage Indien trbes to dovelap thele own policies ta achinya program abjectives;
{2y whera possidle, defer to Indian tt{hes {o establish standavds; and

{3} In dtamining whoter o esfablish Podarat siandmds, cnpsul{ with Uikl officikals o5
4 the pend By Prdersd standacds sud muy siernetives thal world mdl e stope of
Fegowl standerds or atheraise praserys the prerozsives snd authorfly of ndisn tribes,

“This iz 2 good diroctive, yot heoause it I8 Simply an cxecutive order each ageusy interprels it (and
dizremards {l} ng jt sees fit.
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For exmmgin, the IRS has rosently targesed {ndian irites for andils, The fact that our Sioex
Nation #ribus Bave 5 of the 10 poorest countiss {n the country on our resarvation lands does not
dissuade Lthem. The IRS is auditing us, asking far cvery payment fo any iribal eouncil imenber,
employee or trilal member over a periotd of several years, every bank accounl, ovary cxpense
roparl, every pov-wow prize. Litcrally, millions of puper imnsactions. For shut?

We axplnln to he IRS that it is werking witl: (ifhet govesmments, wiv hitve a treaty proteeted
rizht to soffgovernment amd 2 dghi 1o work 1a provide a hetter ccmmunity lifo on our
ruservaiions, where the avernge Ble expectaney (or mon is 56 years. Vot it says we need fo have
2 entfom: applicatiop of the geoerm] welfare dostine. [ goworament progoant IsAot in dhe
gonemt welfnre, the IRS wants to i il, For prsmply, fwre s somo suggestion that B wants I
jex FEMA trailers providesd to {ribat memibsers &8 5 housing ailowarce, yot when the Unitied
States providns the While House and Catny David 1o the Presiden, {here is o thought of Federal
taxation, We support ile President but it is o doubio slendard fo iry 1o itmpese & tax on a poor
Indian family Jor a FEMA trailer while the Presideni’s home is simply part of the job, Thercis a
collurai divide.

En the MiE20™ Contnry, Irdinn Lands Wers Shizlicd From Federnd Tauntion by the Frast
Resnonsibilily

Tu the aren of tovatisn, Se Supreme Cewd decided fn Sgwire w Capoesen, 351 UK, 3, 210
{1956), twy ihe roceeds of timber tpics frore oioiied Lresl londs on the Quinmalt Indisa
Rescovation were ot subject 1o Federal sapital gains toxes.

The Court exploined: “The Government urgos us to view this case ns an ordinary lax case
without repurd 1o the treaty, Tolevant striutes, congressional paliey conecming Indians, or the
guardian-wand relationship belween the United States and these pardentar Tndiaps. The Court
apreed thal, sutvide the arcas govemed by treaty and remediat legislation, Indians are citizens
and in ordinary offhirs of o ave tromed 85 ather sitizens, Yoy, the Caort found that wxation of
Irdion st Tands wes the sesject pliveaty end remrediat logislation:

Comgreae, In an mwendment o the Genersd Alichmest Act, gave addfitional Rores fa
respondents' positior. Sceten 6 o tha Act was amended to Iaglude 2 proviso—

"That the Secrelary of the [nferiet may, in his discretion, 2ad e iz autharized,
whenaver fie shiall be saiisfied that any Indlan allottes is competent and capable of
managing bis or her affaits 2l any fime 1o cause to he jssued 1o such allaties a
putent In Fee simple, end thevcafter all restrictions as to sale, iucumbrance, or
taxation of said land shatl Yo removed and said faml shafl not ks Hable to the
satisfmetion afany debt contravied prior @ the issuing of such patent * * %/

The Gavernment argees thaf 353 amendment wae divected solely 2t parmiliing stale mnd Joosd
igxation affer a tosfer in fee, i Hure is no indicetioa In o legisiative hisioey of the
amendment that ¥ was fo be so Bmited. The fict that this amendmnsg antedated the federal
intome ta% by 10 years also seems irvelovant. The literal langpags of the proviso cvinees 7
eongressional inlent 1o subject an Tndian dilyimant to 21l taxes only after u patent in fee is issued
1o the allatteg. This, in fm, implics that, until such time as the patent i5 issved, the allotment
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shali be fres Guny nll taxes, both hode In being wnd (haze which might in the finere be cnacted.

The first ppinion of an Atoraey Genersl towching on this queslion scemed 1o construe the
language of the amendment to Suclion & as exempling from the income Jax incomc derived from
resitricted allolmenls, And even without such a clear slatutory basis for exemption, a larer
Allgriey General advised thal he was -

{Umnablo, by implication, 1o impaie to Congress under the broad {angmage of sur
Misal Rovenue Atz an intest to Jmpose n lax for Gie honefit of the Foderst
Covemment on iscome derived fromn tho resiricied property of these wards of the
saitbon; properly the trozgement ami confrol of which resls largely in the hands
of nfficers of the Government eharged by law with the responzihility and dety off
protecting the inferests and wellare of these dependent peaple, Tn other words, 1t
is not Tightly o be assumed (hat Congress intended (o tax the wird (or the benelil
of the guardinm.’

Two ol these gpinions wene published as Treasuey Decisions. On the bmsis of these opittions wnd
deisions, mul i sedes of districl and ciroult count decistons, il was said by Felix 8. Cohen, an
scknawiedped caperl in Idise faw, thal ¥ s slow Dl the exemption secordad tibal and
restricied indian laods extends to the income dorived directy thercfrom.’ ‘These relatively
contemaerancos official uad unofficlal writings are catifled to considentiot. .

The wisdem ol lhe congressiona] exermption fom tix vmbodied in Svetion 6 of the General
Allotmenl Act is monifesied by the faels of the instant case. Respondent's timber canstitetes the
major value of his allotted land, The Govermmunt determines the conditions under which the
culting is made. Onoc fogged off; the [and is of liftle value. The land no louger serves (he
purpase for witieh il was by treaty sel aside ta his ancestors, and for which it was allotted (o him,
1t o ro tonger bo adequale 1o his needs and serve the porpose of bringiug him finaily to a stete
of compeleasy and indepomionce. Unless the procecds of the Hber sude are proserved for
respopdent, he eannot go Torwand when declired competent with tie necessary chanze of
cconemic survival iz compotition with others. This chance is gueranteed by the fax exemption
afforded by she Gonerel Alotment Act, snd the solemn underlaking in the paiest Tt I8
unreasonable to infer thal, in enacling the income tax law, Congress inlended to Hmit er
underming the Government's underfaking, ‘Tr tax respondent under these cimumsiances would,
in the words of the court below, be 't the lenst, 2 sormy breach of fiith with hesc Indians.’

In short, tho Federal Trust Respansibility provides the principle guideline for Federal [aw
relating o Inchian trust lands, natoral resourses, aod trust property. Qther Foderal law most be
imterpreted it Jiaht of the Fedoral Truet Responsibility when it applies to Indian Innds, natural
resouTees, Lust projerty, of iribal self-govermmont,

Texday, hi: IRS Geseral Wellure Doctrine Ignvres the Federal Trast Responsibiity.
The RS should know: Tndinn Ireaties nre Jaws, There Is no repeal af law by implication, so cur

treatios are still in force on our Indian lands. The Federal Governmenl serks o promote a betier
community life ou Indian reservalions by providing progrags for:
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= Childron-—Hoeadstort, Huslhy Star, Youth progrums, Boys & Girk Clubs,

»  Bducalivn—Pre-School, Blementary, Sccondary, Post-Sceondnty, Technieal Schoals,
Scholarship programs, among others,

v Culture—Nntive American Graves Profeclion and Repatriation Acl, Native Languages
Act, Notional Museam of the American Indinn Acl, American Indinn Religious Freedam
Acl.

«  Bideely—Older Amerienis Act Native Asvericen Program.

Economiic Dovelopent—SBA Indien Progmme, Comnwrce MBDA, BlA Office of

Ensigy uid Econanie Doveloprusant, USDA RUS.

Heplil Core—RS,

Housing—Native American Housing and Solf-Deferminstion Acl HUD, FHA,

Transporiation—BIA Rosds, USDOT Nalive American Highways Program.

Justice—COPE, Tribnl Jails, Tritnl Courts,

Tho IRS should sty lo itgell i the Ferderal Government is doing all of these programs lo pramete
belter reservation community life in secordance with Indian teeatics and [iling duc 1o
immeasnmable need ond impessibly lindited fonding, then fndian tribes shovld da whatever they
can (o hoiter their cormnunitics, And, if @ fribal gevermment progriom v designed to bortar
Iribat comninity e amf meke an Faftos reservation ¢ "liable” pormaneeat howe for filml
citlzans, the i€ is in the "gereral welfiive™ af the United Staies beomuse i firthers U8 reuty
obligutions to Frdian trikes, which are part gf rhe Suprene Law of the Lond,

The [RT shauld not bivvden tribnl seff-gevernment or Fdiau lrnds. Yet, ihe RS cannol see
this because il s & goal of making the lax code uniform.  If yon destroy our reservations
tpongh the RS audil process and RS bureaucralie intrasion o our tribal lands and
govemmants {*you can argue about your treaties in jall,” one of our irihal laders was told), then
the IRS have stenply viokated our teeatics oot more time.  The IRS s cerninly not applying the
Excculive {der on Consultstion.  Sure, rielt now, Ihe RS I8 consulling (years alter
implomenting 2 discriminatory nudi praceas), but thoy say their hands are tied because they mest
impiement the tax code uniformly—muenning without regord o our treaties, W have soen thel
Hugifcm™ pefore,

There should b @ statiste like the Regulalory Fiexibility Act, which protecls smafl husinessos
from Federal Govermment burdens.  Eut iL should protect Indisn 1ibes, like the Federal Trust
Responsibility, so it should be called the Trust Responsibility Uniform Enlorcernent Act
{"TRUE™), Federal agencies should bo required to consult with (ribes, identify ways for Indian
tribes 10 handle issnes relating o restrvation govemance, and defer ta wibal govermments to
provide ane ewn Iraditional, eultoral sclutions 1o the jssnes that we face an our reservalions. 1If
they do nat, tribal governments should have 2 gl to go to court to rovorse wdve Federsl
apencies® burdens on treaty rights and tribal sel-govemment. Pohaps, the Act shordd e called
fae Tenl Respoosibility, Uniform SelfGovemance Trust Acl and the soronym eould be
“TRUSTS In sy evend, 17 small businesees are wosth protecting, Indian ribes—the original
Amerizan spvereins—are worth protesting.

Congress should also consider enacting the Consultation aned Coordinstion with Indian Tribel
Governments Act, HR. 5608 (110" Cong.). This iezislmion seeks to ensure meaning(ul
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eansullntion and collaboratian with Iribal officinls in the development of Federal policics that
have tribat implicalions, and wonid require agenciss fo explare and use consensuni mechanisms
for developing policles when issues relale to wibal self-dafermination, tribal irest resources and
treaty ard othr ghts.

The Refars a7 the Nafive Nations

The goaol of the Federal Trmst Responsibitity should bo re-examined. The goal is nol to litt vp
[ndiun sacicty Io the level of white socicly, as posited under the Guardien-Ward anilogy in the
Social Danwinist Exa of the [ato 19™ Contury,

The goal of the Federal Trust Rusponsibility should be lo honor Indian trealies, as ihe
fundamental agreenents helween sovereigns. Treaties reeognize and protect:

» Indizn Iribes a5 prior sovereizns, with self-govemsing suthority over our indian lnnds and
peopte;

* ludien nods us permanent homelands, that are o smafl pant of origingd Native Naticn
territary and which mus serve as viable, fivable hamelands;

= The United States has & trust responsibility lo provide for cducation, health e, honsing,
reservation economic develepment, and to protect tribal and individual Tndiao trast lands,
praperty, natural resourees, vwater and aiv;

« The United Stoles trust responsibility should be aimed at prameting tribal self-
sovernnient 50 hnl Indian tribes can be retumed to the independent, sell~gnveming
hemelands that ot people enjoyed front linte immemerial;

= Policy should b based upon governmens-o-gavemment consuitation and muteal consent
shant gouls, polisies, stratezies, finances and implemoatation should be the provinee of-
the trivat sovenmnents; sod

= Appmpristions should he snesotfatz] between Federal agencies, Congress ound ndian
tiibes 1o reflect our acinal needs, retuad popalation, and netual situation;

= Apprepriations shopld bo incrensed ta mecet the autual trealy obligations of the Uniled
States Government,

There should be a retuen ta respect for Intemratianal kwy, as President Jefferson reengnized i the
1803 Louisian Purchase Treaty——mulual consent is the true basis ol government-lo-government
velations, The Sceretary of the inlerior frequently testifics that the basis for our relations with
Federal ierritories is a poliey founded upon mutml congent o e grentest extent prictiesbls.
Indian isibes, as Native Mtions, deserve at [east that much Taspend.

Tlie Federal Toist Kesppnsihility and Tederal protection involve ths erhancement of Native
Mations. They must prontole Self-determination and Self-Govemance in accord with our ireatics
and the U.N. Declaration pr the Rights of Indigenons Peaples. The TLN, Declaration calls for
respect for indigenous seil-delermination, indigenous lands, waters, and rosources, indigenous
languages, cultures and traditions, indigenous edueation, indigenaus health care, wmnd adequate
financing for indigenons nstitutions. It is lime for the United States to move fayward with the
razl of the World, oud recognize indigenous rights as natural, lwman rights, which have origins
teng grior to loday's nation-states,
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The: United States musl end the genacidal effects of Filure lo appropriate. We must change the
terrible dynamic, where our children ean cxpeet 2 life expeetancy 2U years less than the gencrel
popuiation, We must end tho astronomical high school drap cul rates, 'We must end the killing
elfeots of oo jobs and no larcseeable oppertunity. We must reinvest in Indiae Country. The
Federal Trust Responsibilily is a life and death maticr 1o our people, and the United States” honor
hangs in Ihe balance,

Eunhance 1he Federal Trust Responsihility. Give it its original and true meaning. Do no! let
Federal ngencies and the Federal couns chip sway at lhe foundalion of aur government-to-
government relutions simply Lo eseape their legal responsiblity.

Thank you for your hard work. Thank you for caring.

On behalf of the Oglala Sioux Tribe, | am also submilling additional leslimeny far the reconl
with an attachied resolution fram the Greal Plaing Tribal Chairman’s Association.

Attachments

Chairman Akaka, Vice Chairman Barrasso, and members of the Committee, it is an
honor to submit this testimony on behalf of the Oglala Sioux Tribe on this issue that is so
enormously important to the well-being and future of our people.

The Oglala Sioux Tribe, located on the Pine Ridge Reservation in South Dakota,
continues to endure some of the most adverse social and economic conditions found in the
United States. We have many. many unmet needs, especially in the areas of medical care,
education, housing, food, and job opportunities. 1 don’t need to tell you that jobs are
extremely scarce in our communities.

Our Tribe must rely on the United States™ fulfillment of its treaty obligations and
trust obligations in order to help meet the most basic needs of our people and the Tribe.
These obligations, as we have pointed out many times, are not limited to the items
mentioned in the English language version of the 1868 Treaty. In fact, greater promises
were made, under our interpretation of the Treaty and according to our own oral history of
the Treaty. Our understanding of the Treaty is consistent with the United States™ own legal
rule of treaty interpretation that a treaty must be interpreted as it was understood by the
Indian party.

Today we continue to rely on the federal government to protect and manage our
tribal lands, water and other resources, as well as the allotted lands that are in trust status.
Strengthening and maintaining the trust relationship is of the very greatest importance 1o us.
It is no exaggeration to say that maintaining the trust relationship is really a matter of life or
death for many of us.

The greatest concerns for the Oglala Sioux Tribe about the trust relationship are
these:

a. The failure of Congress 10 appropriate adequate funds for the Bureau of
Indian Affairs and other federal agencies to protect, manage, and oversee the
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property, resources, and interests of the Oglala Sioux Tribe and other tribes.
Without adequate funding, the BIA and other agencies cannot carry out their
trust duties, and the Tribe’s resources. property and funds are then at risk of
loss or mismanagement.

The failure to provide adequate funding for the BIA to carry out its duties
causes real hardship and suffering for families on the reservation. For
example, there are enormous delays of several years in probating Indian
wills, and these delays result in serious economic hardship for hard-pressed
families. It is clear that this problem and others are the result of grossly
insufficient funding.

The failure of Congress to appropriate adequate funds for programs and
assistance to the Oglala Sioux Tribe and to individual members of the Tribe.
Qur Tribe and our communities, despite our long-term efforts to develop
economically, remain extremely dependent on federal trust programs for
meeting our most basic needs — from medical care to housing, education, and
general assistance for food and other needs of families and individuals.

We are particularly alarmed by what we and other tribes in our region see as
a deliberate turn toward the disastrous policy of termination. Everywhere,
we see signs and indications that the Department of the Interior intends “to
get out of the Indian business.” We believe that we are facing the threat of
drastic reductions in trust assistance — even eventual termination of the trust
relationship. Termination would be a disaster of enormous proportions,
inflicting even more suffering and deprivation on our Tribe. The trust
obligations of this country are deep, legal and moral obligations that cannot
be simply laid aside as a policy decision. These trust obligations are not
mere entitlements that Congress can withdraw at will. The Great Plains
Tribal Chairman’s Association, of which I am a member. adopted a
Resolution last Fall concerning this issue. A copy of the Resolution is
attached.

We also are concerned with the possible abuses of the federal government’s
authority when it acts as trustee — excessive power and authority claimed by
the United States and the lack of full accountability to the tribes. An
example of this is the power sometimes claimed by the federal government to
dispose of or sell our lands without our consent. We do not agree that the
federal government has any such power as a legal matter — and the use of
any such power would be a direct violation of our treaties. Steps should be
taken by Congress to clarify that no such power exists on the part of the
trustee.

The trust relationship and trust obligations must remain strong, but the trust
relationship doesn’t include interference with our sovereign tribal
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government or tribal decisions. The trust relationship does not mean abuse
of power or the violation of treaties. As a sovereign tribe, we cannot bargain
away our sovereignty in exchange for benefits and protection that the federal
government is required to provide. We do not accept abuse of federal power
in the name of trusteeship. The Resolution of the Great Plains Tribal
Chairman’s Association speaks very strongly about respecting both the trust
relationship and sovereignty.

Our relationship with the United States is a trust relationship, but it is first and
foremost a treaty relationship, based on the Treaty of 1868. It is a relationship between
sovereign nations, on a government-to-government basis. Sovereign nations are obligated
by law to honor and carry out their promises and commitments. The trust responsibility of
the United States is such a commitment, based on the promises of our Treaty and upon our
long history with the United States. The Oglala Sioux Tribe’s treaty relationship with the
United States includes the recognition of our inherent right of self-determination and other
human rights as set out in the U.N. Declaration on the Rights of Indigenous Peoples.

The trust relationship has old roots in the idea of white racial superiority, and it was
once thought to mean that the Indian trust beneficiary was incompetent or unfit. But these
ideas of incompetence, dependency on the federal government, and unilateral power on the
part of the trustee have now been mostly laid aside. That old vision of trusteeship is not at
all what the Oglala Sioux Tribe means when we speak of a trust relationship. We are not
incompetent, of course. We focus instead on another aspect of the trust relationship — the
promises of the federal government to provide assistance and to protect us and our lands and
OUr resources.

The UN Declaration on the Rights of Indigenous Peoples is an excellent guide that
Congress and the Administration should look to for maintaining and strengthening the trust
relationship. The UN Declaration is supported by the United States and by a consensus of
all the countries of the world. The Declaration contains a number of provisions that are very
relevant to the trust relationship and to our government-to-government relationship.

The Declaration affirms a paramount rule that is ofien forgotten by Congress and the
other branches of the federal government that “Indigenous peoples have the right to the
recognition, observance and enforcement of treaties, agreements and other constructive
arrangements concluded with States . . . and to have States honour and respect such treaties,
argreements and other constructive arrangements. [Article 37] This obligation to respect
and enforce the promises and agreements of our Treaty is the heart of the trust relationship.

The Declaration also proclaims our inherent rights of self-determination and
autonomy. This is a clear acknowledgement of the sovereignly of our tribal governments.
In addition to declaring the right of self-determination. the Declaration also states that
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“Indigenous peoples, in exercising their right to self-determination, have the right to
amonomy or self—govment in mamrs re.latmg to theu' internal and local affa.lrs as well as

outthalwenoton]y havethe legal nghtto govcmmrownaﬁims but we have a right to
financial support from the federal government for carrying out these government functions.
This is just one of many provisions in the Declaration that state that the government of the
country has obligations to provide financial and other assistance to indigenous peoples such
as the Oglala Sioux Tribe.

Another provision that declares rights very similar to the trust responsibility of the
United States is the following paragraph from Article 21: “States shall take effective
measures and, where appropriate, special measures 1o ensure continuing improvement of
their [indigenous peoples’] economic and social conditions. Particular attention shall be
paid to the rights and special needs of indigenous elders, women, youth, children and
persons with disabilities.” Article 24 provides that indigenous peoples have a right to the
highest attainable standard of physical and mental health, and that the country (the federal
government) must do what is necessary to achieve that standard. Article 39 declares a right
to financial and technical assistance that is very similar to one aspect of the United States’
trust obligations. It declares. “Indigenous peoples have the right to have access to financial
and technical assistance from the State and through international cooperation, for the
enjoyment of the rights contained in this Declaration.”

Article 8 of the Declaration sets important standards for the protection of indigenous
peoples by the countries where they are located, and this is another important aspect of the
trust relationship. Countries are obligated, among other things, to provide effective
mechanisms for preventing and for redressing actions that would deprive them of their
integrity as distinct peoples, deprive them of their cultural values, dispossess them from
their lands, or subject them to forced assimilation. The obligation to protect tribes from
harm is extensive and is described in detail in the Declaration.

Likewise, the Declaration uses the concept of free, prior, and informed consent as a
standard for determining when indigenous peoples have agreed to some action affecting
them or their rights or have taken some step to permit use of their lands or resources. This
high standard is one that should be adopted by the United States as trustee, in keeping with
the high fiduciary standards that the United States is obliged to observe.

Tribes are not all the same, and tribes have different needs and desires as regards
their relationship with the United States. The precise nature of the trust relationship will
vary somewhat from tribe to tribe, depending on their treaty agreements, on their economic
needs, and on the goals and choices adopted by each sovereign tribe. Nevertheless, the
fundamental trust obligations and responsibilities of the United States remain unchanged
and available to all tribes. With this in mind, we believe it may be useful to consider
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whether voluntary tribal agreements with the United States could strengthen, clarify and
bolster the trust relationship. Such agreements, on a tribe-by-tribe basis, could make the
trust relationship more definite, more enforceable, and more clear, and such agreements
might make the trust relationship more suitable for needs of tribes with different needs and
desires. Tribes should have an option to make an agreement or not. No adverse
consequences should come from not making an agreement. The trust relationship and the
federal government’s trust responsibility must remain undiminished whether there is an
agreement or not. We would want to study very carefully any legislation aimed at
authorizing such agreements to be sure that there would be no diminishment of the trust
responsibility that is so critical to the Oglala Sioux Tribe.

I also want to take this opportunity to urge that Congress bring to an end, as soon as -
possible, the Office of the Special Trustee. This Office has not been a success. It should be
ended, and its functions returned to the BIA and other agencies which held these
responsibilities previously.

Finally, let me summarize very briefly a number of other concerns. There are many
things that could and should be done to improve the way the federal government carries out
and fulfills its trust obligations. Congress should create clear rules and legal standards
governing the trust relationship.  Naturally Congress will want to consider the
recommendations that the Secretarial Commission on Indian Trust Administration and
Reform will submit in a little more than a year. The Oglala Sioux Tribe intends to make
recommendations to that Commission. In particular, we believe Congress should consider
enacting a Trust Duties Act that would specify in detail the legal duties of the United States
when it acts as trustee on behalf of a tribe and whenever it carries out its trust
responsibilities — such as the duty of loyalty, the duty to avoid conflicts of interest, the duty
to provide an accounting, the duty to act in a timely fashion, the duty to inform and consult
with a tribe when it deals with the tribe’s trust property, the duty to act solely in the interest
of the beneficiary (the tribe), and other duties. Tribes today are often not able to go to court
when the trustee, the federal government, fails in its trust responsibilities and harms the
tribe. Because the legal remedies available to tribes are very inadequate. Congress, in
consultation with tribes, ought to correct this long-standing unfairness.

Thank you for this opportunity to communicate the concerns and recommendations
of the Oglala Sioux Tribe on this enormously important subject.



148

Resohetiond $5h 10-25-11

Gweat Prains Toibal Shalnnen's Assoojation {GPTDA}

TO-CEASE VNTOIHEES DIEsmnITie OF THE BURPAL I ATE

EEAFFOOM CHE PRIMA ESPONSIBILITY OF THE SUREAL OF INDIAN AFEAIS 11}
PROVIDE T SERVICES NED IN JTS BUDGET PROPOGALS. RESTGRE SELF: .
DETERMINAYYS CONTRGL, 14| SONOR THE TREATY

SN AND LOCAL ANI AEN
AND TRUSY RRSPONSIBILITY OF 11K UNITED STATES ANG 7)) SEEE THE FUNDING
EQU___.IREQ_W MM&&M&%&F

WHERESS, iy (Ored Plaes M&uﬁm Srest Tvinl Clndnran's AssorimBiang
GO s composed of e chamted Chats ad Proaidents of Biw 16
Goversign Indtan Tribes and Fallons mmgn@e&h?%mﬁts WG the
Uiinttied Staes that are within the Great Plams Regivn of e Burcan m’
fndiian Affatrs: and .

WHEREAR, the (ireat Flains Tribal Chatrman's Association Was formed to promutd fhe,
T arknon Ihievests of the Soveteim Tribes and Fationg apd their members
of Tt Great Flains Region wileh, coraprises the sfates of Novth Dakota,
Hasrtly Dakois, Nebraska and

WHEREAS, Shroveh 85 irenties. slatuss, Donsifodon, micruntions! e and well-
, seiiendated polices, the Uniled Shites aasvmed & gl rosponsiniisy o
gonteet Indien Trives; provids then: wifts cestain goords and services,
fuatantee the right of Tribal sell government, guaranies the protecting el
safuly of tribal membecs, snd promote the viablity of Indian reservalions
aptl kinds as permanent hotoelands for tribes; and

WREREAS, thes Aurean of Indlan Anirs Was establshed to tmplemmt these corg tEst
o} trealy ehligations of the United States. and

WHEEEAS, the B Mission Statevent is "renhance ﬁ-.zm:&i?g efigfa. & o
BOOTIETIe
o epportmty, ard 1o cory ol e resporstREy X protect end feprows fi Sk
arsais .
Apndrican Indtars, IndigrcTribes and Alosie Nedfses,” ind
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WHEREAS, the Purean of Indian Affairs [s, and has been since ity (ngepiton, the
priviaty federal ageney wivich i3 uitimately responsilie for providioe the
Tribes with adeguate education. kow enforcoment, budal, fribal
governreenial aseistance, land and parmrat reseuics enhancomendt amd
wroteciion, social services and many of their sther mest critieally needed
services provided {0 the Tribes under their Treaties; and

WHEREAS, these monies and services are ngt provided by the BIA or the United
Stakes ag gratuitous grants, they are insiead entitlements which the
Tiites of the Great Plaina Region negobated for in Tyeaties for the divect
eychange of the land and nther rights they were foreed & give up i thetr
Treattes: and

WHEREAS, this sepurates these BIA progoms and services fromn the giler foderafly
funded programs and servicss which axe currenily included In the
thstretionary budget of the United States; and '

WHEREAS, whils all of the federal agencies of the United States have a treaty amd
trust responsibility to the ‘I'ribes of the Great Plaing Beglon, only the
Batrean of Indian Affadrs i3 deaigned, structured, staffed and fimded in the
maAnner necessary to insura the provision of thess trust and treaty based
serviees on A constant, timely and reoccurring beatar and

WHEREAS, the Burcan of Indien Aflirs budget hes never been adeguate 1o meet the
aggney's obigaticos and ¥ has achrally #Ben even further bebing the
sednal need over the eourse of the Jast tea year; and

WHERRAS, rather than increasing the Burean of Indlam Affadrs budget to address this
whirtfall, the Departoent of Interior {DOI), Indian Affairs, kas slarted moviog
many of
its gervices to central locationg which are gl a gread distanee from the Indian
Tribes and people that they serve, meaking it difficult far the Tribes 1o
work divectly with these divisions at the local levely snd -

WHEREAS, the DOI, Indian A9airs. bas also begem to ransior many Core Suppett sorviess
ot of the BlA and into cther diisions in Intenior angd sven to othey federal
egencies: and

WHEREAS, beoause the DO, Indien Affairs & Bureau of Indian Affairs and the present and
past

Administradons have failed to reguest the funds remeired to meet the

Cinited Statost trust reapousihilities in these cote areas, the Tribes have
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bien Fyroed t seel oo ever ngreastog, preosnting? of thelr cove Bunhing foc
oy saftecement, sy, 10Rds, dveating home repair snd R warety of
afiver frosdy based pengrorss thinngh compentive gravds from ether farleral
agegudes; and

WHEREAS, this movement away froma ddequate funding for the B4 and towards the
Teiba's need 1o rely on conpetitiva grants from other fhderal agencles, has
Terd 40 8, decvease in the sepvires provided, and it bag tidermined the,
Triby's basie abillly to mansgs thelr programs; amd

WHERESS, the tibal and BiA pragians most aifocked by this chime: it fdemi poliey
T nome Seerramerial pogreens B taw epfiwepment, edwaalien, -
trazrsprriation sl
sneial services which netd & sieble and redzble fdial badgel In order 1o
prperly operate Large Tyibal (jovernments; antd

WHEREAS, thie “xihal Nations most, affeptsd are the Large Trlkes whao opérate large
goyexpuents, much Kk siates with large populatiotys munerons
Oonapnonities, extensive land bage, vumersus Tribad fvagrams, Le. Law
erdnement Departments, Sotmol Systems, Transporiation Departraents,
andrede of Housing siine, witter spsdems, ste. and,

WHEERESS, sanpetite: granis s indequede t5 sore e Largs Goverments and
- Goversign Nebons who sigmed Tresdies i good Bty and

WHEREAS, 1ipifles the BIA funding which s available on the fest day of the fiscal year,
the fundding coming from other federal agencles is ofisin 1at made available
uniil the thivd or fourth guartar of the fiscal year, fotuing tribal
goverraents to delay tmportaial proenrements hiva and then lay off staff.
st avem Bo into debit i ardex to keap thetr cove frealy based programs
spersing and :

THEREAS, &1 of s 15 & Sagrand sivkation of The Rdexa} govuman’s trast
asponghidy; ans

WHERSAS, virtndly all of these changes in federal policy hava cone about withpat
any veul tribal consultatian, and thia faflure to conunlf vielates the stated
pality of the United States, i pariicular Executive Ordder 13175 and the
stater] policy of Interiar, Tudiunn Affairs and the Buregu of Indian Affaics; and

WHBEREAS, niwny of Oieae fodarnd deciatons havernndsrrnined fudian prefererce, el
sorsuitatiog, tribal contracting polictes andjeupanildng Trbhol Goemenids
2}

WHEREAT, collstivaly these devisions huere the end result of Siginising the mwle of
the Firrean of Indian AN, .

THEREFORY HE [T RESOLVED, that 14 Fribes of the Great Fludng Tribal Chairman's
Assoctation call wpoR (he Obama Admintgtatton and the Congrast of the United States to
cense this watbimdat dismantling of the Buteau of Indian Affatmy, yeaffiem that the Buraik
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of Indhion Affsis pronary Tesponsitdity 1o provide the syvions outiined b s budget
Proposals, hstare sdi-deterrainaiion and lived sawd regiomel covdrel, besor The Toomiy
Respons@iliiy of the Unfted Safes and sock the fandmg requirad b mest fe Tafbo's actual
needs In each of these areas.

NOW THEREPORE BE IT FINALLY RESOTNVED that this resolution shall be the pelisy of
1y Gireat Plains Tribal Chalrman's Association until otherwise amended ar

resciadad.
Kesotubion Wo, B4-I0-25-311
CERTIFICATION
Fihin resoludion wae ted u & duly calicd meeting of dhe Hroat Feiws Tribal

Chairman's Asstriation held at Rapid Gity, South Daketa on Octoeber 25, 2011 at
whidh 2 quoriul was present, with 8 sacmwhers voting in faver, Q members opposed, g
members uet ¥hetaining, and 8 members not present.

Prated thiv 28tb day af Ootober, 201},
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