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PRIVATE STUDENT LOANS: PROVIDING FLEXI-
BILITY AND OPPORTUNITY TO BOR-
ROWERS?

TUESDAY, JULY 24, 2012

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,
SUBCOMMITTEE ON FINANCIAL INSTITUTIONS
AND CONSUMER PROTECTION,
Washington, DC.

The Committee met at 2:30 p.m., Room SD-538, Dirksen Senate
Office Building, Hon. Sherrod Brown, Chairman of the Sub-
committee, presiding.

OPENING STATEMENT OF SENATOR SHERROD BROWN

Senator BROWN. The Subcommittee on Financial Institutions and
Consumer Protection will come to order.

Thanks, always, to Senator Corker for the good work that he
does with the Subcommittee. And Senator Reed and Senator
Akaka, thank you for joining us.

My staff particularly appreciates the working relationship with
Senator Corker in making these Subcommittee hearings work
much better as a result.

On June 29 of this year, Congress passed the Transportation and
Student Loan Package, essential legislation that not only ensured
funding for our Nation’s infrastructure and its highway system but
also include extension of the current student loan interest rate of
3.4 percent for subsidized Stafford loans, an issue that Senator
Reed especially had worked hard on.

The passage of this legislation was important for seven million
undergraduate students nationwide some, we figure, 382,000 of
them living in Ohio.

Without this extension, the average student would have faced an
additional thousand dollars in student loan debt per subsidized
Stafford loan.

As others did, I spent a lot of time in community colleges and
4-year private and public institutions in my State, particularly in
Cleveland, Columbus, Cincinnati, Toledo, and Dayton, talking
about hearing the stories from a number of students sharing with
me their fears are graduating in a challenging economy with high
levels, even without this legislation obviously, with high levels of
student loan debt. Others shared the experience of family members
and friends who are still paying off their loans years after gradua-
tion from college.
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This is not surprising. Earlier this year, student loan debt, as we
have heard repeatedly, student loan debt outpaced credit card debt
soaring to more than $1 trillion. It is a problem that affects people
of all generations, obviously not just the student but the family
sometimes, even the grandparents.

According to a report released by the Federal Reserve Bank of
New York, the average student loan debt burden for borrowers
under age 30 has risen 56 percent since 2005. Meanwhile bor-
rowers in their 40s are the most likely to default.

Parents and grandparents who may have cosigned for a son or
a granddaughter must share the burden of younger generations. It
is clear more must be done to ensure future generations are not
saddled with high levels of student loan debt while helping bor-
rowers of all ages pay off their student loans.

That is why today’s hearing which will focus on the challenges
facing borrowers in the private student loan market is so impor-
tant. That is a small portion relatively of the overall student loan
market.

American consumers owe more than $150 million in outstanding
private student loan debt, and their numbers have increased. Four-
teen percent of undergraduates in 2000 to 2007 have taken out a
private loan up from 5 percent in 2003 and 2004 and continuing
to increase. This is troubling.

Private student loans are the riskiest way to pay for college.
Often these loans come with a variable interest rates ranging from
5 percent, sometimes to 18 percent, often with no limits on origina-
tion and other fees.

Additionally, unlike Federal student loans, private student loans
are less likely to come with affordable payment plans or loans for-
giveness or with deferment options or cancellation rights.

Given the risks and the challenges as well as the opportunities
posed by private student loans, I am proud to have fought for the
inclusion of the private student loan ombudsman as part of the
Dodd-Frank legislation.

For the first time in history, private student loan borrowers have
a central place to go file complaints and have an average on it in-
side the government for them.

I am still concerned that too many borrowers are not receiving
the assistance they need from lenders. Last week the Consumer Fi-
nancial Protection Bureau, which was also, as we know, enacted as
part of Dodd-Frank published a report on the private student loan
market and the consumers who use these loans.

What was evident from this report is that many borrowers took
out private student loans without fully understanding the terms.
Now, many of these borrowers are saddled with thousands of dol-
lars of debt with limited options. Hopefully, this hearing will allow
us to further understand the challenges faced by these and other
students.

In the short term, we can explore ways to provide borrowers with
short-term options to get out from under the burden of high-cost
private student loans.

In the longer term, I hope that we can provide students and their
families with more transparency about private loan options and
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costs as well as predictability when they are trying to work with
their servicers.

I will conclude with the story of Teresa from Mentor, Ohio, east
of Cleveland, and her struggles with private student loans. She
graduated from college in 2009. She soon after apply to join the
Peace Corps. She almost had to turn down this once-in-a-lifetime
opportunity because of the unwillingness of our lender to defer her
loans while enrolled in the Peace Corps.

She came to one of my constituent coffees to ask for help.
Through the work of my staff, her lender finally agreed to defer her
loans. Teresa was able to go abroad last year. While domestic
issues of broad brought Teresa home sooner than expected, her pri-
vate student loan challenges remain.

While she has continued to pursue a career in public service that
began with the Peace Corps, she struggles to make her monthly
student loan payments that topped $400. In just 2 years, her bal-
ance of one of the loans has jumped from 22,000 to just under
30,000. Without intervention, these loans will continue to grow. We
need to think about people like Teresa as we make these decisions.

Moving forward, I am hopeful today’s hearings will help move us
closer to a solution of these important issues.

Senator Corker.

STATEMENT OF SENATOR BOB CORKER

Senator CORKER. Thank you, Mr. Chairman, and thank you to
the witnesses who are here. I am glad we are here today to talk
about the private student loan market. But to me it is more impor-
tant that we look at the entire picture.

We have been reading in the news lately that student borrowers
have nearly $1 trillion in outstanding student loan debt. But, we
need to remember, as the Chairman just mentioned, only 7 percent
of those loans are private student loans, and the other 93 percent
are loans that are backed by the taxpayer.

I think all of us know the real problem we need to consider are
the rising cost of college tuition and the amount of Federal student
loans students are borrowing.

I might add that on the one hand the Federal Government seems
to want to help solve this problem, on the other hand continues to
mandate to States things like Medicaid. In our own State, for every
percentage that we spend more on Medicaid we spend less on high-
er education. That is the real driver of why students are borrowing
so much money in our own State.

The Federal Government recently took over the Federal loan pro-
gram as many of us know. I am unconvinced that that change is
in any way benefiting students or taxpayers.

There are income forgiveness programs on the Federal loan side
where borrowers do not have to pay back the full freight of the
loans they borrow, sticking the taxpayer with the unpaid burden.

So, I think it is important for us to understand the whole picture
and not just focus on a tiny fraction of the marketplace, and I am
pleased that Sallie Mae is here today to talk about the progress
that they have made in encouraging students to borrow more re-
sponsibly.

And, I look forward to the testimony of the witnesses today.
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Senator BROWN. Thank you Senator Corker.

Senator Reed, any opening statement?

Senator REED. No, Mr. Chairman.

Senator BROWN. Senator Akaka, opening statements?

STATEMENT OF SENATOR DANIEL K. AKAKA

Senator AKAKA. Thank you very much, Mr. Chairman.

Good afternoon, panelists, and thank you for being here today,
all of you.

I am pleased that Congress is continuing to monitor leading
practices regarding student loans. A quality education must include
an understanding of economics and personal finance so that all
Americans will be prepared to make sound financial decisions.

I look forward to hearing an update from the Consumer Protec-
tion Bureau on the work that they have done to improve the con-
sumer financial marketplace.

Thank you all the panelists for your testimony today and I hope
that your insights will help this Committee work toward ensuring
that students have safe options for obtaining financial support for
their college educations.

Thank you much, Mr. Chairman.

Senator BROWN. Thank you, Senator Akaka.

One point I wanted to make that the reason that this hearing,
perhaps, Senator Corker, is a little narrower than you might want
is that, one, as you know, we do not have jurisdiction over Federal
loans the way we do private student loans. But, I am certainly will-
ing to work with this whole, obviously this whole issue of student
loan debt wherever it comes from. This is serious.

I would like to introduce the first witness, Rohit Chopra, leads
the office for students at the Consumer Financial Protection Bu-
reau where he is designated by Secretary Geithner as the CFPB’s
student loan ombudsman.

Immediately prior to the opening of the agency, he worked at the
Department of Treasury on the CFPB implementation team. He
holds a BA from Harvard and an MBA from Wharton at the Uni-
versity of Pennsylvania.

Mr. Chopra, welcome.

STATEMENT OF ROHIT CHOPRA, STUDENT LOAN
OMBUDSMAN, CONSUMER FINANCIAL PROTECTION BUREAU

Mr. CHOPRA. Thank you. Chairman Brown, Ranking Member
Corker, and Members of the Subcommittee. Thank you for holding
this hearing today.

To prosper in today’s global economy, our workforce needs skills
to innovate in a highly competitive environment; but the rapid
growth of student debt raises concerns that warrant the attention
of policymakers. Student loan debt has now crossed the $1 trillion
mark.

Now, college is still a great investment. Graduates have lower
unemployment rates and earn higher wages but there is another
side to the story.

Over the past decade, real wages for college graduates have de-
clined. The growing college wage premium is largely explained by
faster falling wages of non-degree holders.
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But, the cost of college has not been falling—rising faster than
inflation, wage growth, and healthcare costs. Growing costs, declin-
ing wages and job market uncertainty have led to more debt and
more risk. The stories of distressed borrowers reveal the impact of
the financial crisis and the significant work that lies ahead.

Prior to the crisis, private student lending rapidly increased.
Like in the mortgage industry, lax lending practices are much less
common today. Loans are cosigned and often have significant dis-
closure requirements.

But like the mortgage markets, there are still opportunities to
make improvements. Private loans often lack repayment flexibility.
In 2007, Congress and President Bush enacted the College Cost Re-
duction and Access Act, which allowed student loan borrowers to
remain current on a loan through the income-based repayment pro-
gram, but this does not impact private student loans.

Private loan borrowers experience challenges when attempting to
restructure their loans due to capital markets conditions and an
unusual status in the bankruptcy code. Even the most responsible
borrowers have sought to better manage their debt burden. We see
that many borrowers feel stuck with high monthly payments be-
cause they cannot easily refinance.

In March, CFPB launched a student loan complaint system
where many borrowers have sought and received help and lenders
have learned more about their borrowers’ experience.

We also worked closely with the Department of Education on a
Know-Before-You-Owe financial aid shopping sheet that we re-
leased this morning, and we have developed online tools used by
tens of thousands of consumers on how to navigate their student
loan repayment options, avoid default, and honor their commit-
ments.

The CFPB hopes to continue its work with other agencies that
might play a critical role in addressing roadblocks to facilitating re-
payment flexibility and a robust refinance market.

While student debt might not pose systemic risk to the banking
system as we saw with mortgages, it would be imprudent to dis-
miss that growing indebtedness can act as a drag on economic re-
covery.

Consider borrowers facing high rates and high payments who are
dutifully meeting these obligations. Without a refinance option,
they struggle to reduce their payments even though they have built
a solid credit history.

What might be the consequences of this? Take the housing mar-
ket. First-time homebuyers are an important source of demand and
data reveals that adults in prime homebuying age cohorts are liv-
ing at home with their parents and seeing reductions in their own
home ownership rates.

In addition to home ownership, data also reveals low participa-
tion and contribution rates to employer retirement plans among
young graduates, which can challenge their future retirement secu-
rity.

Congress and Federal agencies have taken steps to increase li-
quidity and the functioning of the credit markets in recent years,
but the current conditions in student loan markets may have a
long-term impact on the economic vitality of many borrowers today.
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Many borrowers are unable to secure adequate credit accom-
modations to manage their debt burden. Policymakers have paid
significant attention to conditions in the mortgage market; but
given the potential impact of student debt on the broader economy,
the situation demonstrates the need for attention. The CFPB will
continue its work to make the loan marketplace work better for
borrowers, schools, and honest lenders.

We look forward to working with Congress and policymakers to
ensure that economic ability is still within the reach for those who
borrowed to invest in an education.

I look forward to your questions.

Senator BROWN. Thank you, Mr. Chopra.

In your private student loan report, you note that the average in-
terest rate in a December sample of private student loans was 7.8
percent. We know with the Federal Reserve monetary policy ac-
tions that interest rates in this country are pretty much at record
lows.

Talk to me about that differential, why it is so much higher for
student loans, what does that mean in terms of students not being
able to take advantage of those low rates. What, if anything, can
we do about it?

Mr. CHOPRA. So, one unique thing about student loans, particu-
larly private student loans, is that once someone takes on that
loan, let us say when they are 18 or a freshman in college, their
credit profile can significantly change over time.

As an 18-years-old, they might be considered high risk, but by
the time they graduate and are gainfully employed and paying for
a few years, they might be a much lower credit risk.

What we see is not many refinancing opportunities to best allo-
cate price to risk; and when markets are not appropriately allo-
cating price to risk, we do not see a well functioning market. So,
borrowers may be paying higher rates than what is justified by
their risk profile.

Senator BROWN. So, why are there not these refinancing opportu-
nities?

Mr. CHOPRA. It is not clear exactly, but historically the market
developed as a consolidation market. So, essentially multiple loans
you could consolidate into a single payment. This had to do with
the way the Federal Family Educational Loan Program was struc-
tured, but partially it is due to capital markets conditions, but we
just simply do not see many lenders actively competing to find bor-
rowers who may be able to refinance.

Senator BROWN. Is there a lack of knowledge on the borrowers’
part to not think about the issues of refinance, are we not?

Mr. CHOPRA. Yes, I think that is right.

Senator BROWN. If they were—answer that. And then if they
were more knowledgeable, are you suggesting there would not be
the opportunities to refinance because there are not enough oppor-
tunities in the market?

Mr. CHOPRA. Yes, sir. You are right. I think many borrowers sim-
ply do not know that refinancing is an option, but we do hear that
many of them are dutifully paying on time for months and years
and unable to manage their debt better.
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Currently, there is not a large amount of marketing on options
to refinance. It is generally marketed to people so that they can re-
duce the number of loans they have into a single payment, but not
necessarily to compete down the price. A more competitive market
amongst lenders would probably serve to benefit the entire market-
place.

Senator BROWN. Let me shift for a moment.

Quoting your testimony, you note that Federal agencies have in-
tervened in the private student loan market in recent years.

Citing unusual and exigent circumstances, the Federal Reserve
Board of Governors exercised its authority to establish the term
asset backed securities loan facilities which facilitate the issuance
?f a wide range of ABS including those backed by private student
oans.

Is there a role for the Federal Reserve in providing relief for pri-
vate student loan borrowers?

Mr. CHOPRA. I think all Federal regulatory agencies, particularly
ones that monitor the capital markets, have a role to play to make
sure that the market is liquid and well functioning.

I would not necessarily characterize it as relief, but characterize
it in terms of increasing competition so that pricing is more fair
and more connected to risk.

We have seen in the mortgage space that the FHFA has sought
to create the conditions for responsible mortgage borrowers to refi-
nance. And, as I said before, many responsible student loan bor-
rowers see their credit profile dramatically improve over time, but
the market may simply not be liquid enough to appropriately price
their risk and allow them to have a lower payment.

So, we look forward to providing any expertise to the Federal Re-
serve Board of Governors and others as they monitor conditions.

Senator BROWN. Thank you, Mr. Chopra.

Senator Corker.

Senator CORKER. Thank you, Mr. Chairman, and thank you
again for being here.

You know well the relationship between the investment and
higher education at the State level and how that has been dimin-
ishing in many cases, in most cases actually because of the tremen-
dous burden of investing in Medicaid which, you know, we have
made happen in a big way at the Federal level, but that has a di-
rect relationship on what tuition levels are for students and that
is one of the main drivers of why there is so much student debt,
is it not?

Mr. CHOPRA. So, it is certainly true that the constrained State
budgets, many of which were badly battered starting in 2008 due
to declining tax revenues as well as other policy interventions, have
led to cuts on a real basis to State higher education.

Senator CORKER. Yes.

Mr. CHOPRA. So, we have to not just address the underlying costs
of higher education, but also make sure that markets are working
properly.

Senator CORKER. It is pretty fascinating. Here we are, we are
dealing with an issue that over the last several years we have
helped create and exacerbate and will continue to exacerbate over
time. I just want to point that out.
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I understand that your agency, a new agency, is advocating that
on the private side that students just have the ability to discharge
their loan to bankruptcy, is that correct?

Mr. CHOPRA. No. It is actually a little bit different than that. The
report that the Secretary of Education and the Director of the Bu-
reau presented to Congress on Friday analyzed about five million
records of data starting from 2001 and going forward.

We expected that the 2005 changes to the bankruptcy code would
have led to lower prices and greater access; but immediately fol-
lowing the legislative change, we did not see a price decrease. We
actually saw a price increase, and larger capital markets conditions
we think largely explain volume and access to credit.

So, the Director of the Bureau and the Secretary of Education
asked Congress to take a second look, given that borrowers for pri-
vate student loans may not be able to easily restructure their am-
ortization schedule like in Federal loans.

Senator CORKER. So, you have asked Congress to take, one of the
first actions of the consumer bureau is to ask Congress to look at
allowing students of private loans, not the public loans, but only
the private loans, to file bankruptcy as a way of getting out from
undgr the terms and conditions of those private loans, is that cor-
rect?

Mr. CHOPRA. Yes, we have asked Congress to take a second look.
We are happy to provide technical expertise.

Senator CORKER. I understand what you are saying and I think
we have read the report, and I just find it fascinating that one of
the first things that you would do as a consumer protection agency
is get us to consider letting students, again only on the 7 percent
private loans, not the 93 percent public loans, to be able to file
bankruptcy which is one of the most damaging things that a con-
sumer can possibly do.

I just would like for people to take note of that, and I think you
understand that on the private side they do not have the flexibili-
ties that you do on the public side, because on the private side, the
prudential lenders will not allow them to do many of the things
that happen on the public side.

You are aware that, are you?

Mr. CHOPRA. Yes. And, in fact, we have already been working
closely with lenders to identify areas where certain prudential
guidance, there can be win-win situations for both borrowers and
lenders. Lenders have said they feel constrained by the guidance
and we think there are opportunities for capital adequacy meas-
ures to be met while still allowing the marketplace to function.

Senator CORKER. I think you can see now why so many of us
thought that was a really terrible idea to have the consumer agen-
cy separate from the prudential lenders, because they have this
problem where basically you are giving guidance on the one hand
that is very contrary to what the safety and sound regulators are
saying on the other.

And, it is this exact conflict, as a matter of fact again it is fas-
cinating to me that in one of the very first things that would come
out on a consumer agency, we see this conflict that on the private
side the prudential regulators will not allow the private lenders to
have the flexibility, give them the flexibilities to actually work
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through these issues. And so therefore, they have contrary guid-
ance.

And, I think it is pretty fascinating that we are having this hear-
ing. I think it is fascinating that you are not advocating that on
the public side students be able to file bankruptcy. I think this is,
speaks to possibly some of the political nature of the consumer
agency that so many of us were concerned about in the beginning.

Mr. CHOPRA. On the Federal loan side, there actually is a Chap-
ter 13-like option for borrowers, which avoids the damaging parts
of going to court and hurting your credit history.

So, a borrower who is unable to make their payments is able to
elect the income-based repayment option which caps their pay-
ments as a percentage of their discretionary income. That is actu-
ally a great, low-cost model for borrowers that we think is a way
to weather the unique circumstances of a student loan product,
given labor market uncertainty.

And, I would say that the relationship with the prudential regu-
lators has been extremely productive. We have actually been able
to find opportunities where we are identifying ways to promote in-
novation and ways that the whole financial system can actually
prosper. I think our work on private student loans with the other
prudential regulators is going to be seen by lenders as one that is
a win-win for the whole marketplace.

Senator CORKER. I hope that is the case. I appreciate you very
much being here. I look forward to hearing Sallie Mae’s testimony
in just a moment.

Senator BROWN. Senator Reed.

Senator REED. Thank you very much.

The first thing I want to do is to commend you for connecting the
dots, let me say, for not just this huge debt overhang but the effect
it will have on buying a house for the first time, of being an entre-
preneur and starting a business, of reserving money starting very
early for retirement.

This to me is one of the most daunting challenges that we have
to face going forward. We could have a whole generation that just
cannot get started until they are maybe in their mid-30s doing
things that we assume could and would be done in your mid-20s.
So, I think that is an important point.

Second, just jurisdictionally, your responsibility is, given the na-
ture of the organization, is solely with respect to the private sector
lenders, not the public domain, is that clear?

Mr. CHOPRA. Yes. Our authority as the ombudsman and our rule-
making authority relates largely to private student loans, on the
origination side.

Senator REED. Right. But it is sufficient to say that a lot of the
insights that you have drawn could be applied to the public sector.

Mr. CHOPRA. Yes. As Senator Corker said, it is very important
for us to look at this holistically. In a recently released report, the
Treasury’s Office of Financial Research briefly discussed that stu-
dent debt burdens could significantly depress demand for mortgage
credit and dampen consumption, both of which may be critical driv-
ers for the recovery.
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Again, looking at it holistically, one of our first actions was work-
ing with the Department of Education to actually improve the fi-
nancial aid information and student loan information people find.

We are asking schools, on a voluntary basis, to present a simple,
one-page financial aid shopping sheet which gives them all of their
loan options, as well as what their estimated payment might be
after graduation. And, already so many schools across the country
have embraced this. We are happy to enter this for the record.

Senator REED. Thank you. One of the major issues, of course, is
the escalating cost of college education; and even though you focus
in on the private lending sector, you have looked at both public and
private institutions.

There is acceleration in cost in private universities too I pre-
sume, correct?

Mr. CHOPRA. Yes. There have been cost increases and increased
debt burdens across institutional sectors.

Senator REED. And they are not responsible for public programs
like Medicaid or anything else. What is driving the private institu-
tions to increase their tuition so dramatically?

Mr. CHOPRA. I am the wrong person to answer questions about
the specific economics of college costs. We are a bit more focused
on the financing. But generally speaking, we have seen over a pe-
riod of many, many years escalating costs of college across sectors
in excess of inflation.

And, particularly we have seen debt burdens be very high in that
for-profit college sector where utilization of private loans was par-
ticularly high.

Senator REED. That goes to just a quick technical question. I
asked this because I do not know the answer. Are there prepay-
ment penalties included in the language of some of these private
loans?

Mr. CHOPRA. The Truth-in-Lending Act actually bans repayment
penalties for private student loans that one would anticipate would
help facilitate a rather robust refinancing market since borrowers
would not be penalized for trading one note for a less expensive
note, but that has not bared fruit.

Senator REED. Thank you. That is a very helpful clarification.

And then, the other issue, I think, or among several that I have
but let me pose this one.

Is there a correlation between the school and the number of pri-
vate loans? I mean, one of the things that you have suggested, you
have now a format where everyone can sort of check it out. Are es-
sentially some schools steering students to these private loans and
is there any kind of relationship between the school and the private
lender?

Mr. CHOPRA. In 2007 at the State level, State attorneys general
identified certain unsavory relationships between schools and pri-
vate lenders. But the 2008 Higher Education Opportunity Act has
largely changed that and we see a much better relationship be-
tween schools and lenders.

In fact, we believe that involving schools more in the process, by
requiring certification of private student loans, would actually help
schools better counsel their students on their full range of options.
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The only marketplace that remains where there are arrange-
ments between private lenders and schools, which present some
risk that is worthy of attention, is certain lending arrangements
between the proprietary school sector that perhaps are driven to
help with compliance with the Higher Education Act’s 90-10 re-
quirement.

Senator REED. If I may, just a clarification again. You point out
that there is a quasi bankruptcy remedy under public lending
which is to go in and make it income-based repayment. That does
not exist on the private lending side.

And, the issue here is not, and again I am asking the question
so correct me. The issue is not that someone cannot file bank-
ruptcey. It is that they cannot discharge the loan in bankruptcy, is
that the technical issue in private lending?

Mr. CHOPRA. Correct. The private loans are treated differently
compared to credit card debt and others.

Senator REED. Because of Federal statutes?

Mr. CHOPRA. Correct. The 2005 changes. But, private lenders
have increasingly told us that they are looking for ways to offer
more repayment flexibility, and we think that is a great oppor-
tunity, and again, we hope to engage with lenders and prudential
regulators to find win-win solutions for capital adequacy, student
loan borrowers and lenders themselves.

Senator REED. Thank you very much.

Thank you, Mr. Chairman.

Senator BROWN. Senator Akaka.

Senator AKAKA. Thank you very much, Mr. Chairman.

Mr. Chopra, the testimony and report that you presented today
suggests that these students have taken out too much debt through
student loans because of predatory lending practices. You have also
noted that students should consider taking out additional student
loans in order to avoid excessive credit card debt.

Can you please elaborate on the appropriate role of private stu-
dent loans?

Mr. CHOPRA. Sure. The total debt market has reached over $1
trillion, but it is very important to note that education-induced in-
debtedness is certainly far higher.

Many families utilize home-equity lines of credit, credit cards,
1and other products to ensure that they can pay for the cost of col-
ege.

Generally speaking, a student loan is going to be a safer way
than, let us say, a credit card, which is going to have an immediate
re-payment requirement that might be challenging for a full-time
student.

So, there is certainly a role for private credit in this market. But
we do want people to make more optimal borrowing decisions over-
all. We think some of these steps to make the whole market more
transparent, like with this shopping sheet, is a good first step.

Senator AKAKA. Thank you for that.

I understand that CFPB often hears from students who are
struggling to repair their student loan through its Student Loan
Complaint System.

Private student loans were initially developed to support and
supplement Federal student loans. Since the market contracted in
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2008, there have been fewer lenders offering private student loans
and those that are offering the products often require cosigners.

My question to you is: How Is CFPB helping students who are
unable to access reasonable student loans?

Mr. CHOPRA. In the report that we submitted, the Director rec-
ommended that the role of the financial aid office in lending deci-
sions be substantially enhanced; and by having private student
loans be certified, financial aid offices can be provided the oppor-
tunity to give the full range of financing options.

Many times financial aid officers are able to use professional
judgment to adjust loan amounts so that borrowers are able to
meet their tuition obligations while still borrowing responsibly. You
are right, that there are still ways to make sure that the private
loan market can meet the demand at a fair price.

Senator AKAKA. I must commend you on your remarks that
CFPB has been working together with the Department of Edu-
cation. I wish that more departments and agencies would be work-
ing together on common goals as well.

So, thank you so much for what you are doing, Mr. Chairman.

Senator BROWN. Senator Hagan.

Senator HAGAN. Thank you, Mr. Chairman.

And, Mr. Chopra, thank you for being here today and for what
you do.

On the report that CFPB recently released on the issue of the in-
stitutional loans made directly by the for-profit schools to the stu-
dents, it is advertised as a way for students to fill the gap in their
tuition after they have exhausted Federal loans or Pell Grant
money.

And then I think part of what I heard you say in answer to an
earlier question had to do with the 90-10 rule also which we might
ask you to elaborate on.

But, many of these institutional loans offered by some of the
largest for-profit institutions have interest rates as high as 18 per-
cent.

In addition to serving on this Committee, I serve on the Edu-
cation Committee, and the Department of Ed and the Health Com-
mittee have looked at a number of the different for-profit schools
and one in particular has an interest-rate student loan that is 15
percent but they also have a default rate of 80 percent.

Another school has an interest-rate, and these were in 2009 and
2010 these interest-rate numbers, at 18 percent with a default rate
of 55 percent.

So, it looks like the for-profits are offering the student loans with
high interest rates and yet a low expected repayment rate which
I think speaks directly, in some cases, to the aggressive recruiting
nature of some of these schools that they are really not that con-
cerned because the default rate is so high as long as it means that
that student is, in fact, enrolled and Federal dollars have been col-
lected.

Does the CFPB have plans to study these types of loans further
and are there any recommendations that you can offer that will ad-
dress the institutional loans made by the for-profit colleges and
universities?
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Mr. CHOPRA. In recent years, there has been financial reforms
that have indicated a couple principles that might be worthwhile
here to mention.

One is skin in the game. The Dodd-Frank Act actually requires
that lenders retain some interest even if they were to sell them
into securitized pools of assets.

Another is considering ability to repay. In the mortgage market,
lenders will be required to consider whether a mortgage borrower
can actually repay.

Senator HAGAN. That is a good idea.

Mr. CHOPRA. And in general, when an entity is able to come out
ahead even when they expect upfront that the customer will likely
fail, that may be a sign that competitive market forces are not real-
ly working and that incentives are distorted.

I think the Bureau has significant expertise in the area of insti-
tutional lending and the role that 90-10 might play. So, we will
continue to monitor that market closely and, as you have men-
tioned before, we have also looked in this sector at the recruitment
of veterans and service members as it relates to compliance with
90-10.

My colleague Holly Petraeus has been quite outspoken about
that and we look forward to continue working with other agencies
to monitor this market.

Senator HAGAN. Speaking of that, of the 90-10 rule, the GI Bill
is not included in the 90 percent. So, in most of those cases, the
Federal part, the Federal loan position assistance is much higher
than the 90 percent.

Mr. CHOPRA. What you are saying is correct. We are currently
experiencing a rapid increase in the number of veterans returning
from foreign conflicts who are enrolling in higher education.

So, it is in the interest of all of us to ensure that they continue
to be an economic engine as they were after World War 1I, but also
that they do not unnecessarily take on high-cost credit when they
have benefits that they have earned.

Senator HAGAN. And especially when you look at the high ex-
pected default rate needs to be taken into consideration.

Mr. CHOPRA. Yes. We closely monitor all aspects of how the mar-
ketplace works to ensure that the market is fully functioning and
that there is compliance with consumer laws.

Senator HAGAN. One of the recommendations made in the recent
report states that Congress should require the institutions of high-
er ed to work proactively to protect and inform the private student
loan borrowers.

What would this look like? Would it be like Know-Before-You-
Owe or should it be solely the responsibility of the school to protect
and inform the borrower? Or should the lenders take some respon-
sibility in ensuring that their borrowers have the clear, concise,
and accurate information regarding their student loans?

Mr. CHOPRA. Everyone has responsibility and borrowers certainly
need to take responsibility for the commitments they take on, and
they need clear information.

But the point about financial aid offices is an important one.
Currently, most lenders are requiring loans to be certified by the
school; to simply verify that the student is actually enrolled, and
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that they have not already over borrowed. This is a very common
sense underwriting principle that was certainly not well observed
in the years prior to the financial crisis, where capital market con-
ditions created the incentives for originators to make substantial
fees without really needing the borrower to have the ability to
repay.

Senator HAGAN. Thank you.

Senator BROWN. Thank you, Senator Hagan.

Senator Menendez.

Senator MENENDEZ. Thank you, Mr. Chairman.

Mr. Chopra, how are you?

Mr. CHOPRA. Good. How are you, sir?

Senator MENENDEZ. Very well.

Let me ask you. I heard your response to a question with ref-
erence to borrowers who feel trapped in their present interest rate
and are not able to refinance, in essence, at a lower rate. And, I
think your answer to the question as a barrier is that there was
not enough competition, is that correct?

Mr. CHOPRA. There might also be issues in the servicing infra-
structure where borrowers may not know that they are able to
make certain changes to their loans. I think it is market conditions
as well as financial education and the servicing infrastructure.

Senator MENENDEZ. Does the Bureau have any ideas or sugges-
tions as to either how we create greater market competition or
greater inflows of information for individuals so that they can exer-
cise their rights?

Mr. CHOPRA. Sure. We have a strong role to play in educating
borrowers about what their options are when they may not be able
to make their payments; and we have already released a number
of Web tools and other products so that students know how to man-
age their debt better.

But, one thing we do hear is that even if they want to refinance,
there simply is not that much opportunity for them. It is something
that many mortgage borrowers think about when they want to refi-
nance but the current market conditions often constrained them
and the processes to do so can be paralytic.

Senator MENENDEZ. Well, as someone who has been a strong ad-
vocate in a different context of being able to allow mortgage bor-
rowers to refinance at historically lower levels, it seems to me that
we should find the wherewithal to be able to achieve this, have re-
sponsible, continue to have people be responsible borrowers, be able
to relieve some of their debt load at the end of the day.

So, we would love to, maybe, pursue that a little bit more with
you as well as how do we stimulate creating competition so that,
in fact, that the marketplace itself would find itself more robustly
engage in which rates would fall.

How about the part of your report that noted that about 40 per-
cent of private student loan borrowers had not exhausted their
Federal student loan limits?

And, in that respect, obviously before you go and borrow in the
private sector would it not be more desirable to maximize that
which is available to you under Federal student loan limits because
those are at lower rates than generally in the private marketplace?
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Mr. CHOPRA. Yes, and in fact, if you count people who do not
even apply for Federal loans, that number goes north of 50 percent
I believe.

One of the key issues, which we put forth in the report, is involv-
ing the financial aid office more in the process and giving much
clearer information.

There has been an abundance of fine print in quite small font
that had invaded so many of our credit card agreements, mortgage
agreements, and all other things.

And, there is a lot of work that we try and do to simplify disclo-
sures. We find that this actually is lower cost for smaller financial
institutions to provide, and much more clear, to borrowers. You
should not need an attorney and a magnifying glass to understand
your obligations at age 18.

Senator MENENDEZ. So, the question is: Is there a way to en-
hance, I mean you mentioned some of the Web sites, are there
other opportunities in which we can get, you know, financial aid
departments to be more robustly engaged in saying here is the abil-
ity, if you qualify. Before you consider taking a private sector loan
that will be more costly, you should consider the Federal loan lim-
its.

Mr. CHOPRA. Yes. In fact, most lenders will strongly agree that
Federal loans should be looked at first and many of them commu-
nicate that to their borrowers.

So, giving financial aid officers the opportunity to actually coun-
sel the student before the consummation of a private student loan
would help. We have heard broad support from lenders, schools,
and consumer groups for this.

Senator MENENDEZ. Finally, I listened to my distinguished friend
and colleague, Senator Corker, express his concerns about the
interface between the Bureau and prudential regulators. And, I
just wonder. In the process of doing this work, did you find that
prudential regulators were doing the type of consumer information
anddgdvocacy that the Bureau has been doing in this particular re-
gard?

Mr. CHOPRA. We have a very explicit mission on financial edu-
cation and also to assist borrowers with the completion of financial
aid applications. Their primary role is, of course, to ensure the cap-
ital adequacy of the financial system and they do work with us on
financial education work; but we have placed a major emphasis on
that because we believe it can ensure a more robust marketplace
across all consumer financial products.

Senator MENENDEZ. Thank you very much.

Thank you, Mr. Chairman.

Senator BROWN. Thank you, Senator Menendez.

Senator Corker, has one more question and then we will move
to the second panel.

Thank you, Mr. Chopra.

Senator CORKER. First of all, you are obviously a very intelligent
person. It sounds like you have done a lot of good work and I want
to thank you for that.

I, you know, meet with students who are 27-, 28-years-old or peo-
ple who used to be students and have huge amounts of debt, and
you look at the amount of money they are making and you just
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wonder when they ever are going to have a real life because they
are working two and three jobs to pay these loans off.

My frustration really is the hypocrisy around all of this. On the
one hand, we hear, you know, especially during an election cycle,
talk about student lending and student loans and I assure you my
heart goes out to students who have huge amounts of loans that
may never be repaid or may take 20 years. And yet, we advocate
policies here that drive up tuition rates.

On the private lender side, as Senator Menendez was just refer-
ring to, they are seeking flexibility but the prudential regulators
are hesitant to give them the flexibilities that you have on the pub-
lic side.

So, you know, there is the hypocrisy that goes with this whole
testimony today, not you, but the difference between the consumer
agencies and the prudential. And then, we pass a law that says
that student rates are going to be at 3.4 percent, just pull it out
of the air.

So, those loans are to all comers regardless of any kind of credit
status, all comers, no collateral, no payments made for 4 years.

Is there anyway you, as an intelligent person, could possibly
imagine that the Federal Government is going to come out on loans
like that and are we not again demonstrating tremendous hypoc-
risy in that what we are really doing is piling up debt down the
road that these same students are going to have to pay off?

Is there any way that when an agency is taking all comers, there
is no collateral being put out, no underwriting taking place, and no
payments being made the entire time they are in college, is there
any way the Federal Government could possibly come out to the
good on 3.4 percent loans?

Mr. CHOPRA. The rates set by Congress are a bit outside our ju-
risdiction, but I will say that the global competitive market is very,
very fierce.

And, across all indicators, having a highly skilled workforce, has
very real economic growth potential and investing in a way that is
strategic such that people who may not have means can access edu-
cation, there is significant upside to that.

Now, it is hard to underwrite that type of loan. In many cases,
you cannot anticipate whether someone is going to be able to repay
5 years in advance. What if they entered in 2005, then the entire
global capital markets collapse?

It is a difficult problem, but ensuring that the workforce is built
with skills is something that needs to be a priority as well. We
have to balance all of these and it is a careful one and we look for-
ward to working with the Senate.

Senator CORKER. I think your answer is “no” financially but
there are other benefits.

Mr. CHOPRA. No. It is an “I do not know.”

Senator CORKER. Yeah. Thank you.

Senator BROWN. Thank you, Mr. Chopra, very much.

I will call the second panel forward.

I think Senator Corker, there is plenty of hypocrisy to go around
when I see what State governments have done when we were in
college and schools like Ohio State were considered State univer-
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sities and now we consider them State-supported or even State as-
sisted.

We can blame it on Medicaid or we can talk about tax structure
and a whole bunch of other issues. But that can come later.

I will introduce the three members of the panel as they are be-
ginning to be seated.

Deanne Loonin is Staff Attorney with the National Consumer
Law Center and the Director of NCLC, Student Loan Borrowers
Assistance Project where she provides direct representation to low-
income student loan borrowers.

In her role, Ms. Loonin also assists attorneys representing low-
income consumers and teaches consumer law to legal services, pri-
vate consumer attorneys, and other advocates.

Ms. Loonin received her B.A. from Harvard, Radcliffe College,
and her J.D. from the University of California at Berkeley.

Jennifer Mishory is a founding member and Deputy Director of
Young Invincibles, a nonprofit, nonpartisan organization that rep-
resents the interest of 18- to 34-year-olds.

As Deputy Director, Ms. Mishory directs policy research, commu-
nication, and outreach staff for the organization. She served as a
consumer advocacy representative to the Department of Edu-
cation’s 2012 negotiated rulemaking on student loans.

Ms. Mishory holds a B.A. from UCLA and a J.D. from George-
town.

Jack Remondi is President and Chief Operating Officer of Sallie
Mae. In this role, he is responsible for the company’s loan servicing
information technology, credit and underwriting, and marketing
and communications divisions.

Prior to his current position, Mr. Remondi served as Vice Chair
and Chief Financial Officer where he helped Sallie Mae navigate
the financial challenges posed by the economic crisis.

He received his Bachelor of Arts degree in economics from Con-
necticut College.

Ms. Loonin, if you will begin.

Thank you to all three of you for joining us and for your public
service.

STATEMENT OF DEANNE LOONIN, ATTORNEY AND DIRECTOR
OF STUDENT LOAN BORROWER ASSISTANCE PROJECT, NA-
TIONAL CONSUMER LAW CENTER

Ms. LooNIN. Thank you, Senator, and thanks to all of you for in-
viting me to testify today.

Again, my name is Deanne Loonin and I am here on behalf of
the low-income clients that we represent and work with.

It is important just from the outset that when we talk about the
students who we work with, they are not just young people going
to traditional colleges. It is a very important population but actu-
ally the face of higher education 1s much more diverse these days.

And, we have clients who are what are really called sort of non-
traditional students, meaning that they are older when they go
back to school. In many cases, they have their own dependents.
They are actually independent themselves and do not have parents
or families to fall back on.
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So, we actually have clients who are still suffering under the bur-
den of student loan debt throughout their lives having taken out
the loans later in life or in some cases parents having cosigned for
their children.

Most of our clients have Federal student loans. But what we saw
happen up to the credit crisis was that we were seeing a lot more
of our low-income borrowers with private student loans.

And, the market really that was sort of taking place prior to the
credit crash essentially was the kind of subprime predatory market
that, unfortunately, we saw in other credit markets as well.

We wrote a report in 2008 where we went through some of the
parallels to the mortgage market and I will not repeat all of those
here but the main point was that a lot of the loans that were made
at that time were, unfortunately, really destined to fail and they
did fail.

There were very high right-off rates and a lot of people who took
out loans, they were never going to be able to pay back. I saw loans
at that time for my clients with interest rates of upwards of 20 per-
cent, 25 percent, and these were variable rate loans with very high
origination fees as well.

Some of the same sort of rationales for making those loans in the
mortgage market we heard in the student loan market too that
these would have benefits for low-income borrowers; and actually
instead what we have was it was taking opportunity away from a
lot of those borrowers, more sort of a reverse redlining situation in
a push market.

Fortunately, the market has changed. We do not see those third-
party subprime loans for most of our clients anymore. There has
been a correction because of the failure, really, of the market and
that is why it is such an important time right now for policy-
makers.

There are sort of two broad themes that I want to emphasize and
there is more detail in my testimony about why this is such a crit-
ical time.

The first theme is that the opportunity is now to shape the mar-
ket that is going to reemerge. There are more responsible lending
practices going on now and we are all very heartened to see that,
but we want to make sure that the same things that happened be-
fore do not happen again even if that means that it is a smaller
private student loan market; that is better for a lot of our clients
if it means that they are not going to be stuck with these predatory
loans, with these unaffordable loans.

The second theme that we spend a lot of detail on in our testi-
mony is that we need to figure out ways to provide relief for those
who were harmed by the predatory practices of the past.

The lenders, as we have seen and we will hear I am sure more
from Sallie Mae today, have moved on for the most part but the
borrowers have not been able to. Their futures are shattered in a
lot of cases, these are my clients with both Federal and private
loans but the difference that we find on the private loans side is
that there is so little flexibility on the part of the lenders.

We talk with the private lenders all the time. We try to negotiate
modifications, income-based repayment, things like that; and gen-
erally, the relief that is available is very short-term relief.
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Unfortunately, it is short-term relief but these are long-term
structural problems. We understand that there are some barriers.

Senator Corker mentioned, for example, that there are problems
with the prudential regulators. That is what we hear. We do not
know if that is really the problem that is preventing the lenders
from offering broader relief; and if it is, then we want to hear more
detail and find out ways to be flexible about those.

In some ways, just like what is happening in the mortgage mar-
ket and also heeding some of the lessons that we have learned from
the modification programs in the mortgage market that these have
to be flexible, affordable modifications and also some principal re-
duction because that is going to make it less likely that the bor-
rowers will redefault.

We also like to look at the possibility of cancellations in extreme
situations like death and disability. Some lenders offer this at their
discretion but the idea is to have a more standardized, transparent
policy so borrowers can know what to expect in these extreme situ-
ations.

Again, I have more detail in my testimony including policy pre-
scriptions, and I am happy to take questions at the end about
those.

Senator BROWN. Thank you very much, Ms. Loonin.

Ms. Mishory, thank you for joining us.

STATEMENT OF JENNIFER MISHORY, DEPUTY DIRECTOR,
YOUNG INVINCIBLES

Ms. MisHORY. Thank you. Chairman Brown, Ranking Member
Corker, and other Members of the Subcommittee, thank you for
having me here. My name is Jennifer Mishory and I am the Dep-
uty Director of Young Invincibles.

Young Invincibles is a nonprofit, nonpartisan organization that
seeks to represent the interests of 18- to 34-year-olds, making sure
that our perspective is heard whenever decisions about our collec-
tive future are being made.

This spring we released a report detailing the experiences of
high-debt borrowers with private student loans. The report ana-
lyzed the subset of an online self-selected survey of about 13,000
borrowers.

Additionally, Young Invincibles just completed a 20-State, 40-city
national bus tour, talking to young people from all walks of life.
Our interactions with young people make it clear. Borrowers are
struggling, students are confused; and as the private loan market
reemerges, future students need more guidance and more protec-
tion.

As has been detailed already, the private loan market has shifted
significantly in the past 10 years. Looser, more predatory lending
led to a significant increase in the pre-recession private market.

After the credit market dried up, lending standards tightened
and the market merged and consolidated. Recently, there have
been signs that the private student loan market may again be on
the rise.

For example, Sallie Mae is expecting growth in new loans for the
second consecutive year. Private lenders have also begun offering
new fixed-rate loan options. As the student loan market expands
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and evolves again, stakeholders must assist struggling borrowers
and set up the next generation of college goers for a better financial
future.

Borrowers have encountered an array of difficulties amidst this
marketplace. While students do have a responsibility to do their
homework, the sheer complexity of student loan terms and the fact
that many young students are making their first major financial
decision necessitates that key institutions involved take aggressive
steps to ensure that students are informed.

Unfortunately, this does not happen enough right now. For ex-
ample, about two-thirds of private loan borrowers in our survey
said that they did not understand the major differences between
private and Federal loan options.

This is problematic, given that Federal loans often have better
rates, better repayment terms based on income, temporary relief
when a borrower faces unemployment, and more standardized pay-
ment fee requirements.

Current law requires disclosures regarding Federal options and
about some private terms, but these are often too little and too
late. At the same time, 80 percent of borrowers in the survey
turned to their schools as trusted sources of information on these
loans. Yet, those offices do not always have the right answers and
they are not involved enough.

Bus tour roundtable participants at the high school level also
voiced similar problems. Career and college counseling in high
schools are understaffed and often undertrained on these issues.

We also hear frequently about significant problems after loans go
into payment as borrowers attempt to navigate life crisis, customer
service, repayment, and the loan terms.

For example, Cassandra in Cleveland, Ohio, has about $90,000
in private loans. When she was struggling, she said that Sallie Mae
did not process your request to make interest-only payments and
she was denied a deferment when her husband lost his job.

Repayment terms are nearly impossible for inexperienced bor-
rowers to anticipate on the front-end or to fight while in repay-
ment.

When another borrower, Bridget, went into the Peace Corps after
graduation, she said that she was able to defer her Federal loans
but not $46,000 in private loans.

Her mother agreed to help make payments while she was gone.
A few months before Bridget’s return in 2009, her grandfather
passed away. The turn of events that ensued led to one missed pay-
ment and then one more.

After that second missed payment, she was told that the loan
was charged off and the full amount came due. She said that she
was told that the only way to move it back into regular repayment
would be to pay 60 percent of the balance up front. That is over
$27,000.

Currently, she says she pays $300 in monthly payments and that
nothing has been put in writing. She does not get a bill. She is un-
able to check her balance online and she continues to receive bul-
lying calls from that bank.
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After 3 years of these monthly payments, she told us that all five
separate loans still show up as delinquent every single month. So,
her credit score has predictably plummeted.

She tells us that she has no hope of coming up with the lump
sum required to rebuild her financial future as none of her monthly
payments can count toward that lump sum.

In the wake of the Great Recession and as millions of borrowers
struggle to deal with unemployment, delinquencies, defaults, and
high debt, and millions more attempt to navigate the post recession
private loan market, we must act.

We must rethink the way we treat private loans in bankruptcy.
The Department of Education should use its email system and on-
line outreach to inform struggling borrowers about the new options
in student loan complaints and send them up to the CFPB, which
is a resource that we have sent many borrowers to already.

We also must take aggressive action to protect future borrowers
as they make their choices. Lenders should be required to obtain
school certification of financial need before dispersing private stu-
dent loans.

Marketing materials should include clear explanations of repay-
ment terms and be available earlier. We need to ease the applica-
tion process of proving independence from parents so that bor-
rowers receiving no help from their family can access a fuller set
of Federal loans. And stakeholders must ensure that borrowers
fully understand the difference between private and Federal
loans—particularly with the new options on the table.

For example, if a future teacher getting a master’s degree is re-
ceiving a competitive interest rate on a fixed-rate private loan, he
or she will often be better served taking out a Federal loan due to
other terms such as flexible repayment or the ability to defer dur-
ing times of unemployment.

As the private loan market evolves and potentially reemerges, we
must ensure that new borrowers are fully informed and have ac-
cess to fair-lending terms and current borrowers find some relief
and help.

Thank you very much.

Senator BROWN. Thank you very much Ms. Mishory.

Mr. Remondi, thank you for being with us.

STATEMENT OF JACK REMONDI, PRESIDENT AND CHIEF
OPERATING OFFICER, SALLIE MAE

Mr. REMONDI. Good afternoon, Chairman Brown, Senator Corker,
Members of the Subcommittee.

My name is Jack Remondi. I am President and Chief Operating
Officer of Sallie Mae and I thank you for the opportunity to testify
today on the private education loan business.

Private education loans help families fill the gap between their
own resources, financial aid, grants, and the total cost of the col-
lege or university of their choice.

They are not for everyone. They were never intended to replace
Federal aid, and in fact, they were originally called supplemental
loans indicating their stated purpose.

In most cases, higher education is a family commitment which
our private education loans are designed to support. Last year over
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90 percent of our private education loans had a cosigner, typically
the parent.

Our loans provide important features and protections that ben-
efit the family, including extensive disclosure, interest rate and re-
payment options, embedded tuition insurance and death and dis-
ability loan forgiveness.

But, the best protections inherent in any loan, including private
education or Federal student loans is quality underwriting and
thoughtful planning before one borrows.

Our free Education Investment Planner helps families know be-
fore they go by assisting them with the following important steps
for turning access into success: pick the right school, and most im-
portant, consider lower-cost options; create a financial plan that
covers the entire cost of completing a college degree, not just one
semester; make loan payments to keep borrowing costs down; and
graduate. Student loans without a degree mean loan payments
without the higher earnings to support them.

During the application process, we disclose monthly and total
payment information and present customers with a side-by-side
choice of interest rate and payment options available to them.

Customers receive multiple disclosures that quantify expected
monthly payments and finance charges; highlight the availability of
Federal loan programs; encourage the applicant to shop for lower-
cost options; and outline the right to cancel the loan.

After disbursement, our customers receive monthly statements
that detail their loan balance and accruing interest. Customers who
elect to defer payments while in school are reminded of the positive
impact that in-school payments would have on the total loan costs.

The most recent findings of our How America Pays for College
study shows how effective these disclosures and reminders are. Of
private education loans borrowers, 98 percent filled out a FAFSA,
the first step for taking out a Federal student loan.

Among all education loan borrowers surveyed, just 3 percent bor-
rowed only private loans. Two-thirds of our customers are making
payments while the student is in school—allowing them to save
thousands of dollars in interest charges over the life of the loan.

Sallie Mae has pioneered new products and procedures designed
to help families make informed decisions. For example, we advo-
cate school certification as an important safeguard. We will not dis-
perse a loan until the school certifies it.

Until recently, nearly all borrowers deferred loan payments while
in school. In 2009, Sallie Mae became the first lender to encourage
school payments because they save the borrower thousands of dol-
lars in interest charges over the life of the loan. Our in-school cus-
tomers who opt for either interest payments or a fixed payment of
$25 a month can save an estimated 30 to 50 percent in total inter-
est costs.

The results are encouraging even in these tough times. The sto-
ries we heard today are certainly important to hear, but they are
not the norm. Ninety percent of our loans in repayment are cur-
rent, and the charge-off rates have dropped from a high of 6 per-
cent to under 3 percent this year.

Still, we recognize that the recession has posed real and signifi-
cant challenges for many Americans including some of our cus-
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tomers—and because our success depends on our customers’ suc-
cess—we actively assist borrowers experiencing difficulty by under-
standing their individual circumstances.

To customers who need help, we offer a mix of repayment prod-
ucts and counseling and collection programs that give them the
best opportunity to manage their debt obligations. These options
include reduced monthly payments, interest only payments, ex-
tended repayment terms, temporary interest rate reductions, and if
appropriate, forbearance—all scaled to the customer’s individual
circumstances and ability.

Since 2009, we have modified $1.1 billion in private education
loans to help our customers. Nonetheless, loan modifications and
other efforts are sometimes insufficient. For this reason, Sallie Mae
supports bankruptcy reform that would require a period of good-
faith payments, is prospective so as to not rewrite existing con-
tracts with customers, and that applies to Federal and non-Federal
education loans alike.

We would also be interested in increasing the options available
to defaulted borrowers, specifically the Federal rehabilitation pro-
gram allows defaulted borrowers to cure their default and rebuild
their credit. If a customer makes the required payments, his loan
is rehabilitated and the default is removed from their credit his-
tory. For all other consumer loans, however, the Fair Credit Re-
porting Act does not allow for a second chance; and so, there is no
provision to rehabilitate private student loans. For some time, we
have been discussing the promise of providing this option to private
education loan borrowers. We would certainly recommend that
Congress consider it.

In sum, market forces and legislative changes, some of which
were developed here in this Committee, have combined to make
private education lending better understood by students and fami-
lies, better underwritten, and more targeted to provide the needed
financing that can help American families achieve their education
dreams and create the opportunity for a brighter future.

Thank you. I would be pleased to answer any questions.

Senator BROWN. I want to interrupt this meeting just for a mo-
ment. On the Senate floor and the House floor and by the gate of
the Capitol Senator McConnell and Senator Reid are marking the
14th anniversary of the murder of the two Capitol police officers.

On July 24 at 3:40, Officer Jacob Chestnut and Detective John
Gibson were shot in the line of duty, and if I could ask a moment
of silence from the room.

[Pause.]

Senator BROWN. Thank you all.

Thanks to all three of you for your testimony. I want to start
with Ms. Loonin. You made a rather telling statement. Predators
have moved on, borrowers can not.

Mr. Chopra’s beginning comments on the first panel spoke about
the difficulty of refinancing. It is partly the students, potential stu-
dent, the borrowers know enough about those refinancing opportu-
nitliles and it is also the paucity of refinancing opportunities, if you
will.

Do you see what types of relief or refinancing opportunities are
currently available to private student loan borrowers?
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And I would like Ms. Loonin’s answer but also the other two of
you if you would briefly comment on sort of your insight there and
at the same time as you answer this, elaborate on any sort of bar-
riers or Federal rules that may impede the lender’s ability to pro-
vide those relief options to those borrowers.

Ms. LooNIN. Thank you, Senator. Right now what we have been
able to see mostly working with our clients is that there are very
few private loan refinancing options even available.

A lot of our clients have lower credit scores and so it may be be-
cause of that but we also hear from borrowers through our Web
site and others who are looking, who are prime borrowers really
and are having the same problems. So, I would say there are very
few products and opportunities out there.

As far as barriers, just one point that I wanted to make espe-
cially since the issue of the regulators has come up numerous
times. I think it is very telling, as Mr. Remondi mentioned, the
number of options that Sallie Mae, for example, is offering.

So, clearly it is possible to offer some of these options and I
would like to hear more if they are hearing from regulators that
they can offer some things just not too much.

But one of the problems that we find is that there is this hap-
hazard nature to the options, that some of the lenders will, for ex-
ample, offer or say that they have programs where they will offer
cancellations for death or disability, and sometimes we will call on
behalf of our clients and they will say that they have them and
sometimes we will call the same lender and they will say that they
do not.

So, in terms of barriers it is a little bit harder for us to know
exactly what those problems are because we all want to work to-
gether to figure those out.

Senator BROWN. Ms. Mishory, your comments.

Ms. MisSHORY. I would say similarly the borrowers that have
come to us have increasingly expressed frustration at the inability
to work with their lender to find better terms and have not found
other options in the marketplace.

Mr. Chopra earlier mentioned educating borrowers as well; if
there are options, then we also need to make sure that students
and borrowers know about those.

And so, that is another issue as well.

Senator BROWN. Mr. Remondi.

Mr. REMONDI. I think, as Rohit Chopra described in his com-
ments, there are a couple of factors here. One is that these are
principally, in Sallie Mae’s case, family education loans; and the
price that we charge or set for the interest rate to the borrowers
is based on the highest credit score of both the parents and the stu-
dent. So, to some extent, they are already gaining the benefit of the
parental cosigning on that account based on the interest rate at the
time.

Second is that the loans are variable. Most refinancing options
that we hear about are talking about fixed-rate loans made in a
higher interest rate environment being refinanced into a lower in-
terest rate environment.
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Very rarely do we see interest rates or loan products being refi-
nanced because the credit profile of the obligor has changed in such
a dramatic way as to change the overall interest rate structure.

And, I think because of those two reasons you see a very limited
marketplace for private education loan consolidation or refinancing
activities.

Senator BROWN. What can we do about it?

Mr. REMONDI. Well, as I said, I think in most cases those loans
would be offered at the same terms and conditions that they are
offered at today because they are based on the parents credit wor-
thiness and based on a variable interest rate.

So, as interest rates have come down since 2008, all of the inter-
est rates on our student loans have been coming down with that
fall in the short-term interest rate market.

Senator BROWN. What steps do you take in your individual re-
sponsibilities or should we take in Congress to ensure students are
aware of the differences between these loans and Federal loans, not
just the initial interest rate but other kinds of terms of repayment
and other problems that might arise during the repayment process?

Ms. Loonin, why do you not start again?

Ms. LOONIN. So, there are some changes in the Truth-in-Lending
Act, as you know, so that the disclosures are more expansive than
they have been in the past; and there were some very positive
changes there.

But, I think, we hope that Congress will take a look at the tim-
ing of some of the disclosures also as well so that borrowers get the
terms of their actual loans earlier in the process not just a sample
of what they may be getting because, as we know, the private loan
products really vary quite a lot.

The certification process that a number of people have alluded to
here and Mr. Chopra talked about in his testimony as well, we
think is another opportunity to make that a mandatory program.
Some schools use that opportunity to counsel borrowers as well,
and we think that that is an opportunity right then to give a lot
of information before the student has actually signed on the dotted
line.

Senator BROWN. Ms. Mishory, your thoughts about that.

Ms. MisHORY. I would also add in addition to the options that
Ms. Loonin referenced, you know, on the bus tour we talked to a
lot of high school juniors and seniors trying to figure out their next
steps, and they were confused, and they did not have clear options
on where to go.

High school counselors often are not prepared to talk about dif-
ferences in loans and how students can finance their college edu-
cation. So, I think a lot needs to be done in college counseling of-
fices. We need to be teaching financial literacy skills even earlier
so that families can really prepare their education.

Senator BROWN. Mr. Remondi.

Mr. REMONDI. Well, I think, as we heard in the CFPB report,
there is more disclosure today on private education loans than
there is on any other consumer lending product out there, period.

And, we do provide all of this information to the borrowers as
they are going through the application process. So, they get an in-
dicative rate and, once their credit is approved, they get their ac-
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tual rate and they see their monthly payment. They have a 30-day
term to accept the offer without any changes that we would make
and then they also have 30 days after the loan has been funded to
cancel the loan. Each time in that process they are encouraged to
consider lower-cost Federal loans and to shop for lower-cost op-
tions.

So, I think, on the one hand, we are providing an awful lot of
good disclosure today. I think to the other participants comments
here, one of the pieces that could improve dramatically is helping
students and families know where they go. Figure out what they
can afford to spend on a college education, pick the right school
(that matches the financial abilities of the family along with the
prospective earnings they can gain from that career) and think
about the full cost of education.

The number one reason students default on student loans, and
this is true whether it is Federal loans or private education loans,
is the kid does not graduate from school. They have the debt bur-
den but they do not have the economic benefit of the education.

If we can help families plan better through that process and be
more prepared before they go, we would have a better educated
consumer and I think better results in both the Federal program
as well.

Senator BROWN. Do you agree with Mr. Chopra’s statement that
you should not need an attorney and a magnifying glass?

Mr. REMONDI. He made that statement on all loans, not just stu-
dent loans; but in our disclosure statements, you are required to
have a certain print font, size font on every disclosure statement,
and we certainly meet or exceed all of those standards.

He was referring, I think, to the credit card statement book that
we get each, you know, when you get your new credit card that ev-
eryone throws away.

Senator BROWN. Are you referring to the 25-year-old eye or 55-
year-old eyes?

[Laughter.]

Mr. REMONDI. I have my glasses on.

Senator BROWN. OK. Senator Corker.

Thank you.

Senator CORKER. Thank you all for your testimony. I do appre-
ciate that we have, you know, three folks of differing backgrounds
that are trying to solve the problem, and again, I know all of us
are concerned when we see people that are unable to make pay-
ments or paying for life for their education.

Let me ask, Ms. Mishory, what are some of the predatory lending
instances, if you will, that you are seeing out in the market place
right now?

Ms. MISHORY. Sure. I mean, as I think was discussed, fortunately
a lot of those instances have improved over the last couple of years.
We certainly saw from 2005 to 2007 a lot of direct to consumer
marketing and a lot of students taking on burdens that they did
not need to.

So, I think that we have seen a lot of improvements. I would say
that we still see marketing materials that are unclear to students.
We need to make sure that marketing materials show terms and
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they show those terms in a way that students who do not have the
ability or experience with these products actually understand them.

Senator CORKER. So, it is more an issue of just people under-
standing what they are getting into and maybe it being explained
in clear language. It is not necessarily that people are out there
purposefully trying to take advantage of students.

Ms. MisHORY. I would say that again, as a lot of the panelists
discussed, the market certainly has improved over the last couple
of years, but that leaves us with the problem of folks who already
have all of this debt that they took on.

Senator CORKER. Right.

Ms. MISHORY. And then also ensuring that going forward, as the
market changes, we make sure that students know what they are
getting.

Senator CORKER. Mr. Remondi, of all the loans that you all
make, I am sure there has to be data that shows that people who
go to certain colleges are more likely to pay back their loans than
others.

Are you all able to look out across our country and see certain
outliers where people go to a particular institution and they have
more difficulty paying back their loans than others?

Mr. REMONDI. Sure. We have over seven million borrowing cus-
tomers. So we have a wealth of data that really goes across both
Federal student loan programs and the private educational loan
marketplace and there absolutely are differences in repayments,
success rates, and therefore, the flip side of that, default rates.

Senator CORKER. Right.

Mr. REMONDI. Depending on where.

Senator CORKER. And, when people are making loans to students
who attend these institutions, are they taking those kind of things
into account?

Mr. REMONDI. I think what happened over the last couple of
years is that people were not aware of some of the changes that
were coming, firstly the economic environment. More recently, I
think lenders are trying to take into consideration the overall suc-
cess rate of students at a particular institution.

We do not make private education loans to students at every
school in the country. We have an approved school list that we use
to determine whether or not the borrower is eligible to participate
in our programs.

Senator CORKER. On the Federal side, we are making loans to
students at every institution regardless, is that correct?

Mr. REMONDI. The Federal program also has a cutoff and it is
based on the school’s cohort default rate or CDR, but that is a very
high default rate standard. I believe it is 25 percent for a couple
of years and it is only measuring the incidence of default in the
first 2 years after repayment has begun.

Senator CORKER. But obviously the private lenders have to take
things like that into account because unlike us, we just cannot
make up the numbers and go ahead and kick the can down the
road to future generations, is that correct?

Mr. REMONDI. No one else is writing us a check when the bor-
rower defaults.
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Senator CORKER. So, let me ask you this question. Is there any
way, is it possibly fathomable that an institution like the Federal
Government can make loans at 3.4 percent to all comers, no collat-
eral, no credit checks, no payments made for years, and come out
in a way that is net positive on the basis of the loan?

Is that even within the realm of—and to any institution whether
they actually have a lot of default rates or not or students attend-
ing those institutions, is that fathomable?

Mr. REMONDI. No.

Senator CORKER. It is not?

Mr. REMONDI. No.

Senator CORKER. So, I just want to say, and I know I have dem-
onstrated a little bit of an attitude here, that the tremendous hy-
pocrisy, the attitude is at us, it is at us, and that is that, you know,
obviously, Ms. Loonin, great testimony and I appreciate your work
in this regard and you were talking a little bit about how the pri-
vate sector side has certain constraints, sometimes the prudential
regulators place them on.

Maybe some of them are not as tight as some of them advocate
as you mentioned earlier. But, on the private side, they actually
have to survive to the next year. I mean they actually have to
make it in a solvency way.

On the public side, and in an election year, we can just make
things up and you can decide that we want to try to get votes from
students and young people by doing things that we know make us
even more insolvent as a country but we can just do that.

And so, can you understand why there might be differences be-
tween what the private sector is doing that has to actually exist
into the future and the public side which we can just print money
and borrow money from other people and do things that make us
more insolvent during the time of elections?

Can you understand why you would have sort of different types
of lending arrangements taking place?

Ms. LOONIN. I can understand but I should say that the loans
that I saw during the heyday of the predatory lending were the
worst products I have ever seen and I do not think there was any
caution put into those when the private lenders were making those.

They were lending to schools that they are talking about now
with the bad outcomes. They were lending to students of those
schools back then at rates that I have never seen before also, and
those were some of the loans that failed at the highest rates.

So, we are talking about it now because the market has changed
because of the crash. So, you are right about that but that is actu-
ally still a problem, frankly, in the private sector.

Senator CORKER. And by the way, for any entity that is out there
doing things like you just mentioned, we ought to do everything we
can to put them out of business. I could not agree more.

I am really just talking about really us, not you guys. I thank
you for what you do. I just continue to be appalled at our ability
to be a responsible.

And, candidly, as I listen to Mr. Remondi, it sounds like that
they are trying to be responsible. I do not know if you all would
take any issue with some of the things that he just discussed re-
garding Sallie Mae’s policies.
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Would you do that?

Ms. LOONIN. I mean, I can say that I agree that they are trying
to be responsible now and that I do have very good working rela-
tionships with their customer advocate office at Sallie Mae. I think
very respectful relationships.

But, unfortunately, for a lot of our clients, they are still not able
to offer anything but I do think that a lot of the products that they
have created going forward do show much more responsible lending
practices.

Senator CORKER. I thank you for your help as advocates in mak-
ing that happen.

Just in closing, Mr. Remondi, on the institutions, I know there
was an effort by the Administration to make it so and it might
have been a good policy so that, you know, if a private entity had
students that were attending and they were borrowing money that
there had to be certain outcomes there or they could no longer par-
ticipate in certain governmental programs.

It sounds like there may be a number of public institutions
around the country that we may need to look at him that same
way.

Would you agree or disagree?

Mr. REMONDI. Yes. I mean, there are good schools and there are
bad schools that are for-profit and not-for-profit in educational out-
comes for their students.

Senator CORKER. And I guess, as far as consumers go, equally
bad outcomes for students if they borrow money in a responsible
way from a responsible entity whether it is public or private and
end up attending one of these schools that really is not equipping
them to perform in the 21st century, there is a consumer issue they
are also, is that correct?

Mr. REMONDI. Yes.

Senator CORKER. Do you know of a way that we might be a with
that?

Mr. REMONDI. Well, I think having information available to stu-
dents, information about the school’s graduation rates, information
about the default rates of students who attend those schools is a
good step in that direction.

I would go back, though, to my earlier comment that says a lot
of this is trying to address how to make a decision about the cur-
rent semester. I have the tuition bill on the kitchen table, what do
I do?

And I think more students and families need to think about the
total cost. How am I going to get from first year of college through
to graduation so that I actually get the economic benefit from the
money we are investing?

Senator CORKER. And for the people that you are dealing with,
it is very important to you, as a lender, that they sit down at that
kitchen table and try to think through the entire process through
graduation because otherwise it is going to end up creating a loss
for your institution, is that correct?

Mr. REMONDI. That is correct and that is why we offer our Edu-
cation Investment Planner as a free Web site tool to customers and
noncustomers alike.
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Senator CORKER. Are we doing that with the Federal loan pro-
gram, to your knowledge?

Mr. REMONDI. No, we are not.

Senator CORKER. So, we have a lot of students that are bor-
rowing money from the Federal level and do not have this type of
input at the Federal level, that do not have this kind of input on
the front end and we, in essence, again us here, not you guys and
not certainly any of the witnesses that are trying to overcome some
of the predatory issues, we have a policy that may be, in fact,
harming people throughout their lifetime, is that correct?

Mr. REMONDI. We are certainly not making the information
available to those customers and all of the disclosure examples that
were provided today certainly do not exist in the Federal student
loan program.

Senator CORKER. Do you know why that would not be the case?

Mr. REMONDI. It is exempt from the Truth-in-Lending law.

Senator CORKER. Yeah. I think you can understand my frustra-
tion with the hypocrisy in this institution.

Thank you.

Senator BROWN. I guess I share Senator Corker’s views about hy-
pocrisy but I look at many of these for-profit schools that the ad-
ministration is trying to write some rules for and getting resistance
from so many on that when we should know more about the stu-
dent that you suggest, Mr. Remondi, that is coming for a student
loan should know more about, as they look at the whole picture of
education, what are the graduation rates of this school, a for-profit
or not-for-profit, a 2-year or 4-year, public or private should let
them know what placement rates, what kinds of placement coun-
selors and job placement offices they have at these for-profit or not-
for-profit schools and what the rate of getting a job are, what the
rates of job placement are.

So, I think all of that should be in this picture so there is plenty
to go around. Senator Akaka.

Senator AKAKA. Thank you very much, Mr. Chairman. I want to
tell the panel that I really appreciate your presence and the shar-
ing of your experiences in the student loan programs.

We have heard from you today you information that included
that expanding the role of colleges and universities in working with
private lenders. However, since 2008, average tuition at private
not-for-profit schools has gone up almost 10 percent and tuition at
public 4-year schools has gone up 15 percent.

These increases are surely leading students to look for and take
out additional loans. Schools both determine tuition and help stu-
dents find ways to pay their tuition.

I would like to hear from the panel what can be done to ensure
that schools continue to provide advice with the best interest of
their students in mind and do you see a need for a mutual third
party to offer advice to students?

Ms. Loonin.

Ms. LOONIN. Thank you. The cost of college clearly has, as Mr.
Chopra mentioned, gone up across all sectors and that is a huge
problem; and unfortunately, there are a lot of students going to
school who borrow more because obviously the cost is more and it
is a complicated problem that is actually driving the costs.
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I mean, one thing that I think is important to look at is account-
ability, something that Senator Corker was just talking about, ac-
countability across all sectors of higher education for outcomes, for
completion, for job placement, because the ability to repay the
loans frankly even at some of the higher cost institutions is very
much dependent on what the outcome is on the education.

If you succeed, and particularly in the Federal programs where
there is a lot of flexibility and a lot of options, most likely it is
going to be a situation where the borrower is going to come out
ahead and, you know, it is good for the economy and all of that as
well.

As far as having a neutral third-party advisor, I am not sure at
what point of the process that you are talking about specifically.

I think it is always important for borrowers to get neutral advice.
I think that the schools themselves sometimes do have conflicts of
interest where they want the student to come to the school. They
are selling their product in a lot of ways and it may be difficult in
some schools to be able to give neutral advice.

On the other hand, a lot of financial aid officers do a very good
job now of providing that kind of advice.

Something that Ms. Mishory mentioned is to get that kind of in-
formation out to people before they get into the school doors, and
that could be in the schools with counselors and that should be as
neutral and objective as possible.

Senator AKAKA. Ms. Mishory.

Ms. MISHORY. Yes, I mean, I would absolutely agree the cost of
college is a huge issue. We hear about it from all the students that
we talk with. Families are really struggling to figure out how to
pay for college; and the issue of student debt is simply related and
the cost of college is what is impacting this debt.

I do think there are larger issues that we need to address, like
State investment in our public institutions. Public institutions are
no longer supportable like they used to be.

Someone from my mom’s generation paid a third of what I paid
to go to a public institution. We need schools to be accountable for
the money that they do receive and there are not that many ways
in which we hold schools accountable like we should, and we need
more information.

We need kids to be able to go and look and say:

OK, well, the school down the street has a lot of students default on loans
and a 50 percent unemployment rate for the past two years’ graduating

class. But, if I go across the city, kids 2 years out have an 80 percent em-
ployment rate. I am going to go to that school across the city.

We do not have that information right now for students and they
desperately need it.

Senator AKAKA. Mr. Remondi.

Mr. REMONDI. I would agree that the cost of college has risen
dramatically. I think the sticker price though is sometimes a lot
different than what the consumer pays and we have not seen debt
burdens grow at a more rapid pace than tuition levels.

So, the average student is graduating with about $26,000 worth
of debt which is about 2 percent more per year over the last 10
years.
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I think one of the challenges they face is that the economy, com-
ing out of school today, it is very difficult for students to get a job
either in their field or pay level that they were expecting maybe
when they started, and that is creating some of the issues.

But again, going back to this concept of know-before-you-go, if
students understand the dynamics, how much it is going to cost to
complete their education, what the graduation rate is at that
school, what the default rate is, they can make better, more in-
formed decisions in that process.

Senator AKAKA. Let me ask a final question here, Mr. Remondi.
Has the recent scandal over LIBOR had any effect on how Sallie
Mae sets lending rates and have you thought about the possibility
of using a different measure for rate setting?

Mr. REMONDI. Our interest rates are set using the LIBOR index.
We have not seen any issues or problems with that. The allegations
that have been made to date have said that LIBOR was set artifi-
cially low wage which, if that is true, would have been to the ben-
efit of the borrowers.

Senator AKAKA. Thank you very much, Mr. Chairman.

Senator BROWN. Thank you, Senator Akaka.

Thank you each of you, Ms. Loonin, thank you, Ms. Mishory and
Mr. Remondi thank you very much.

If you have additional comments, you can submit them to the
Committee within the next 7 days. Committee Members may also
write questions to you, if you would get the answers to us prompt-
ly. So thank you very much for your testimony and your service.

The Committee is adjourned. Thanks.

[Whereupon, at 4:08 p.m., the Subcommittee was adjourned.]

[Prepared statements, responses to written questions, and addi-
tional material supplied for the record follow:]
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PREPARED STATEMENT OF ROHIT CHOPRA

STUDENT LOAN OMBUDSMAN, CONSUMER FINANCIAL PROTECTION BUREAU
JULY 24, 2012

Chairman Brown, Ranking Member Corker, and Members of the Subcommittee,
thank you for holding this hearing today on an issue that touches so many Amer-
ican students, families, and our economy.

A few days ago marked the l-year anniversary of the opening of the Consumer
Financial Protection Bureau. In this year, the CFPB has taken important steps to
improve the consumer financial marketplace. The mortgage market, in particular,
was especially bruised and battered during the financial crisis. We hope that the
CFPB’s measures to increase transparency and improve oversight will help restore
confidence and heal this multi-trillion dollar market with broad impact for con-
sumers and the economy.

But we have also placed a great deal of attention on a growing market deeply con-
nected to the American Dream—the student loan market. To prosper in today’s glob-
al economy, our workforce needs skills to innovate in a highly competitive environ-
ment. For millions of Americans, student loans have opened doors to a college de-
gree-offering new opportunities to create a better life. But the rapid growth of stu-
dent debt raises concerns that warrant significant attention of policymakers and
regulators.

With outstanding student loan debt reaching the $1 trillion mark late last year,®
our economy has not just crossed a psychological threshold. Student loans are now
the largest form of unsecured household debt, and the CFPB will play an active role
in contributing to a properly functioning student loan marketplace.

College is Still a Good Investment, But Not without Risk

College is still a good investment, and higher education remains the surest path
to a good career and job security. The unemployment rate for workers with college
degrees is 4.1 percent, compared to 8.4 percent for those with just a high school di-
ploma.2 For younger workers, the unemployment rate for those with college degrees
is 8.9 percent compared to over 13 percent for those with just a high school di-
ploma.3

But there is another side to this story. Much attention has been paid to the grow-
ing “college wage premium”—the difference between wages for those with a college
degree versus those without.

Over the past decade, wages for young college graduates have actually declined
by 5.4 percent when adjusting for inflation.# This growing “premium” is largely ex-
plained by declining wages for young people without a degree. Between 1990 and
2010, wages for workers with only a high school diploma declined by 12 percent,
when adjusted for inflation.5> Put another way, the growing gap is not due to a col-
lege degree becoming more valuable—it’s that the wages are of non-degree holders
are falling.®

But the cost of attendance at our Nation’s colleges and universities has not been
falling. In the past decade, the cost of attendance at public schools increased 42 per-
cent, and prices at private not-for-profit schools increased 31 percent, when adjust-
ing for inflation.” Tough economic times have led State governments to slash higher
education budgets, exacerbating this trend. The cost of tuition and fees has risen

1Consumer Financial Protection Bureau and U.S. Department of Education: Report on Private
Student Loans (2012).

2 Bureau of Labor Statistics: Current Population Survey, Household Data, Table A—4, Employ-
ment status of the civilian population 25 years and over by educational attainment (June 2012).

3Bureau of Labor Statistics: Current Population Survey, Household Data, Table A-16, Em-
ployment status of the civilian non-institutional population 16 to 24 years of age by school en-
rollment, age, sex, race, Hispanic or Latino ethnicity, and educational attainment (June 2012).

4Economic Policy Institute: The Class of 2012: Labor market for young graduates remains
grim (2012).

5National Center of Education Statistics: Digest of Education Statistics, Table 395, Median
annual earnings of year-round, full-time workers 25 years old and over, by highest level of edu-
cational attainment and sex: 1990 through 2010 (2011).

6 National Center of Education Statistics: Digest of Education Statistics, Table 395, Median
annual earnings of year-round, full-time workers 25 years old and over, by highest level of edu-
cational attainment and sex: 1990 through 2010 (2011).

7National Center of Education Statistics: Digest of Education Statistics, Chapter 3 (2011).
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more than tenfold since 1979, vastly outpacing inflation, wage growth and
healthcare costs.8

Growing costs, declining real wages, and job market uncertainty have led to more
debt and more risk. The consequences of this increased risk are real, as evidenced
by troubling employment outcomes and student loan defaults, which are dispropor-
tionately felt in the for-profit college sector. While perhaps fewer in number than
the struggles of American homeowners, the stories of distressed young college grad-
u}a;tesd reveal the impact of the financial crisis and the significant work that lies
ahead.

Private Student Loans Carry More Risk

While seemingly quite different, dysfunction in the student loan market bears
some remarkable similarities to the mortgage market in the years leading up to the
financial crisis. High-credit-quality conforming mortgages and Federal student loans
originated in this time period were rather ordinary.

But, of course, not all mortgages were so ordinary, and phrases like “no-doc” and
“Alt-A” were well-known in the subprime market. While student loans have been
originated outside of the Federal loan programs for years, private student loans
boomed in the years leading up to the crisis.? From 2003 to 2007, the number of
undergraduates who took out private student loans almost tripled.10

Fueled by investor appetite for asset-backed securities, many private student
lenders reduced their underwriting standards and marketed directly (and sometimes
heavily) to students. Holders of these securities likely did not expect the levels of
delinquency and default on these loans.!! Theoretically, the rating agencies who
evaluated the securities would have served to police quality issues and align incen-
tives of investors and issuers. That alignment appears, in retrospect, to have been
imprecise.

Like the subprime mortgage industry, lax lending practices are far less common
in the current environment. Most private student loans today are co-signed by cred-
itworthy borrowers and have significant disclosure requirements.'2 But like the
mortgage market, there are still cracks in the system that need mending.

Private student loans often lack repayment flexibility 13 when young graduates
face a difficult labor market—a marked contrast to the Federal student loan pro-
gram. In 2007, Congress and President Bush enacted the College Cost Reduction
and Access Act, which recognized the need for student loan borrowers to have an
option to service their debt as a portion of their income.14 The income-based repay-
ment program allows a student loan borrower to remain current on a loan, so long
as they are paying a fixed percentage of discretionary income; but this is generally
not a feature offered to private student loan borrowers.

In addition, some for-profit colleges arrange institutional lending programs for
students to borrow directly from the school or a school-affiliated entity. These com-
panies report that they anticipate high levels of default on these loan portfolios.

Private student loan borrowers also experience significant challenges when at-
tempting to restructure their loan obligations, due to an unusual status in the Fed-
eral bankruptcy code and a nearly nonexistent refinance market.

Compared to other forms of consumer debt, like credit cards, private student loan
debt is more difficult to restructure. In the bankruptcy code, distressed private stu-
dent loan borrowers are put in the same category as those who cause injury when
driving drunk, skip out on taxes, or avoid child support.1®

Even some of the most responsible borrowers—those who may be making signifi-
cant sacrifices to make payments on their private student loans—have sought help
to better manage their debt burden. Despite a significant change in the interest rate

8 Bureau of Labor Statistics, Consumer Price Index for All Urban Consumers (CPI-U), College
tuition and fees, 1979-2011 (2012); Bureau of Labor Statistics, Consumer Price Index for All
Urban Consumers (CPI-U), All Items, 1979-2011 (2012); Bureau of Labor Statistics, Median
usual weekly earnings, Employed full time, Wage and salary workers, 1979-2011 (2012); Bureau
of Labor Statistics, Consumer Price Index for All Urban Consumers (CPI-U), Medical Care,
1979-2011 (2012).

9 Consumer Financial Protection Bureau and U.S. Department of Education: Report on Pri-
vate Student Loans (2012).

10 Jbid.

117bid.

121bid.

13 Lenders have voiced that the offering of alternate repayment schedules is limited by pru-
dential guidance, which might often require greater provisions for loan losses when granting
modifications.

14P L. 110-84.

1511 U.S.C. § 523 (a).
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environment, we see that many borrowers feel stuck in high interest rates and high
monthly payments, because they cannot easily refinance.

Important Steps Forward in the CFPB’s First Year

The CFPB has already begun to act to address concerns in this market. In March,
we launched a student loan complaint system where borrowers can get help. Any
consumer with a student loan can come to our Web site (consumerfinance.gov) or
call our toll-free call center to get help. For borrowers with private student loans,
we receive complaints directly from borrowers and, through our Web-based portal,
connect borrowers with their lender or servicer and work to resolve their com-
plaints.

In our monitoring of the student loan market, as well as through what we hear
in complaints and other feedback from borrowers, we observe many issues similar
to those experienced by consumers in the mortgage servicing industry. For example,
borrowers have told us about problems in the crediting of payments and processing
of paperwork, confusion when financial institutions buy and sell portfolios of loans,
and difficulty getting clear guidance from student loan servicing personnel when fac-
ing financial hardship.

Our complaint system has already helped many borrowers when faced with billing
errors, lost paperwork, and other loan servicing issues. We will continue to monitor
these servicing issues and plan to provide a report to Congress later this year.16

We also worked closely with the Department of Education on a Know Before You
Owe “financial aid shopping sheet” to help schools provide better information on stu-
dent loans and grants. And we’ve developed online tools, used by tens of thousands
of consumers, on how to navigate their student loan repayment options, avoid de-
fault, and protect their credit history. We’ve also begun to supervise the Nation’s
largest banks, where much of today’s private student loan origination takes place,
for compliance with Federal consumer financial laws and to detect and assess risks
to consumers.

The CFPB hopes to continue and expand our work with other agencies that might
play a critical role in addressing roadblocks to facilitating repayment flexibility and
a robust refinancing market.1?

Congress can also play a role. Last week, CFPB Director Richard Cordray and
Secretary of Education Arne Duncan presented a report to Congress on the private
student loan market. Both Director Cordray and Secretary Duncan provided rec-
ommendations on potential improvements to the marketplace. They each asked Con-
gress to consider requiring school certification of loans, modifying the definition of
a private student loan, and further investigating whether the 2005 change to the
bankruptcy code met its intended goals.1®

Student Debt in the Broader Economic Puzzle

Over the past year, the CFPB collected thousands of comments from individual
student loan borrowers about their experiences with private student loans. A com-
mon theme in these stories was the impact of their debt on reaching economic mile-
stones.

Compared to mortgages, student debt does not pose the same sort of systemic risk
to the banking system. While policymakers are highly focused on conditions in the
labor and capital markets, it would be imprudent to dismiss that growing student
indebtedness can act as a drag on economic recovery.

Consider a private student loan borrower with a high interest rate (which could
creep even higher given today’s interest rates) on a large balance. Many borrowers
are dutifully meeting these obligations. But without a robust refinancing market,
they struggle to reduce their monthly payments, even though they might have built
a solid credit history since their early days of college. Will these honest borrowers
be precluded from reaching the economic milestones familiar to American life? And
if so, what might be the broader consequences?

Take the housing market: first-time homebuyers are typically an important source
of demand and help facilitate move-up purchases from existing buyers. Census data
reveals that 6 million Americans ages 25-34 lived with their parents in 2011, a
sharp increase from just a few years ago.1® The 25-29 year old age cohort has expe-

16 This report is pursuant to Section 1035 of the Dodd-Frank Wall Street Reform and Con-
sumer Protection Act of 2010.

17 Consumer Financial Protection Bureau and U.S. Department of Education: Report on Pri-
vate Student Loans (2012).

18 Ibid.

197.S. Census Bureau: Families and Living Arrangements, Table AD-1, Young Adults Living
at Home: 1960 to Present (2010).
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rienced significant reduction in homeownership rates since the financial crisis.20
The National Association of Realtors estimates that people aged 25-34 made up 27
percent of all home buyers in 2011, the lowest share in the past decade.2!

A recent Federal Reserve Study shows the share of individuals age 29-34 getting
a first-time mortgage dropped significantly in the past decade.22 According to Chair-
man Ben Bernanke, “Lending to first-time homebuyers has dropped precipitously,
even in parts of the country where unemployment rates and housing conditions are
better than the national average.”23

It is not just the goal of homeownership that seems further out of reach. A recent
report revealed that just 50 percent of workers under the age of 30 have enrolled
in their employer’s 401(k) plan.24 Forty-three percent of young workers do not save
enough to receive a full employer match,25 and are more likely to cash out their
plans when changing jobs.26 The inability to afford making contributions to these
employer plans can lead to significant reductions in future nest eggs, calling into
question whether young, debt-burdened graduates will enjoy a retirement like pre-
vious generations of Americans.

While there are certainly many factors that could explain these trends, we might
find continued economic stress for young graduates due to high debt levels—even
if the broader labor and capital markets improve significantly.

Congress 27 and Federal agencies have taken steps to increase liquidity and the
functioning of the credit markets in recent years, but the current conditions in the
student loan market may have a long-term impact on the economic vitality of many
student loan borrowers.2® Many student loan borrowers today—even those who are
making large monthly payments on-time—are unable to secure adequate credit ac-
commodations to refinance or modify their debt burden, despite today’s historically
low interest rate environment.

Policy makers have paid significant attention to the refinancing and modification
conditions in the mortgage market. But given the potential impact of student debt
on the broader economy, the situation is rapidly demonstrating the need for atten-
tion to determine whether action is required.

The CFPB will continue its work to make the private student loan marketplace
work better for borrowers, schools, and honest lenders. We look forward to working
with Congress and policymakers to address risks in the marketplace and identify
ways to ensure that economic mobility is still within reach for those who borrowed
to invest in an education.

20U.S. Census Bureau: Housing Vacancies and Homeownership (CPS/HVS), Table 15, Housing
Inventory Estimates by Age of Householder and by Family Status: 1982 to Present (2011).

21 National Association of Realtors: Profile of Homebuyers and Sellers (2011).

22 Board of Governors of the Federal Reserve System: US Housing Market: Current Conditions
and Policy Considerations (2012).

23 Speech to the 2012 National Association of Homebuilders International Builders’ Show (Feb-
ruary 10, 2012).

24 Northern Trust: Line of Sight: The Path Forward—Engaging the Younger Employee in DC
Plan Participation (2011).

25 Aon Hewitt: Navigating the Path to Retirement: 2011 Universe Benchmarks Highlights
(2011).

26 Northern Trust: Line of Sight: The Path Forward—Engaging the Younger Employee in DC
Plan Participation (2011).

271n 2008, Congress enacted the Ensuring Continued Access to Student Loans Act, which gave
the Department of Education the authority to provide liquidity to financial institutions origi-
nating student loans through the Federal Family Educational Loan Program. The Department
of Education established programs, including a buyer-of-last-resort supported asset-backed com-
mercial paper conduit, which purchased in excess of $100 billion in student loans.

281t is worth noting that Federal agencies have intervened in the private student loan market
in recent years. Citing “unusual and exigent circumstances,” the Federal Reserve Board of Gov-
ernors exercised its authority pursuant to Section 13(3) of the Federal Reserve Act to establish
the Term Asset-Backed Securities Loan Facility (TALF), which facilitated the issuance of a wide
range of ABS, including those backed by private student loans.
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Testimony of Deanne Loonin for the

U.S. Senate Banking Subcommittee on Financial Institutions and Consumer Protection

“Private Student Loans: Providing Flexibility and Opportunity to Borrowers?”
July 24,2012

The National Consumer Law Center (NCLC) thanks the Committee for holding this
hearing and inviting us to submit this testimony on behalf of our low-income clients. The
National Consumer Law Center is a nonprofit organization specializing in consumer issues on
behalf of low-income people. We work with thousands of legal services, government and private
attorneys, as well as community groups and organizations that represent low-income and older
individuals on consumer issues.' NCLC's Student Loan Borrower Assistance Project provides
information about student loan rights and responsibilities for borrowers and advocates. We also
seek to increase public understanding of student lending issues and to identify policy solutions to
promote access to education, lessen student debt burdens and make loan repayment more
manageablc.l

In my work as the Director of NCLC's Student Loan Borrower Assistance Project, |
provide training and technical assistance to attorneys and advocates across the country
representing low-income student loan borrowers. [ have written numerous reports on student
loan issues and am also the principal author of NCLC’s Student Loan Law practice treatise.

I provide direct representation to low-income borrowers through Massachusetis-based legal
services and work force development organizations. 1 also have daily contact with a wide range of
borrowers through our student loan web site. Because of my extensive experience representing student
loan borrowers and working on student loan matters, I have served as the legal aid representative at a
number of Department of Education negotiated rulemaking meetings, including the “Loans team’” session
carlier this year. My testimony is based on this work and previous work representing low-income
consumers at Bet Tzedek Legal Services in Los Angeles.

Introduction

Predatory private student lending has shattered the dreams of many individuals seeking to
better their lives through education. These loans became a curse, not an opportunity, for all too
many borrowers. Those harmed by lender predatory practices are now stuck trying to get those
same lenders to provide relief.

" In addition. NCLC publishes and annually supplements practice treatises which describe the law currently
applicable to all types of consumer transactions, including Stident Loan Law (i ed. 2010 and Supp.),
* See the Project’s web site at hup:www.studentloanborrowerassistance.org.

7
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This is a critical time for policymakers. Student borrowers who were harmed by
irresponsible private student lenders need relief and steps must be taken Lo ensure that the private
student loan market that emerges from the credit crisis is fair and efficient. The last thing
students need is a new race (o the bottom in the guise of a “recovered™ predatory private student
loan market.

My testimony highlights the following problems in the private student loan market:

* Dueto the lack of a meaningful bankruptcy option or any federally mandated
relief, students with little experience in financial matters can incur tens and even
hundreds of thousands of dollars of completely unaffordable debt that will follow
them and damage their credit for their entire lives,

¢ Too many students take out private students without having exhausted cheaper
and safer federal financial aid.

*  Some for-profit schools are making predatory institutional loans that they know,
at the outset, students cannot repay.

*  Private student loans have high default rates that are likely to climb.

*  Most private student lenders have failed to adopt any meaningful policies, such as
long-term repayment options or loan modifications, to help students who are
buried in debt.

* Despite receiving disclosures, co-signers often do not realize they are liable for
loans and lenders often refuse to cancel loans even in the event of the student’s
death.

o Little data is available on the private student loan market and is sorely needed.

I'discuss a number of recommendations for reform throughout my testimony, including a
summary of key recommendations at the end.

The Rise, Fall and Rise Again(?) of the Private Student Loan Market

The student loan market is unique in that the government is the primary supplier of loans
through the federal student loan program. According to estimates from the Consumer Financial
Protection Bureau (CFPB), outstanding student loan debt in the United States topped $1 trillion
in 2011, comprised of about $864 billion of federal student debt and $150 billion of private
student loan debt.”

*Press Release, “Consumer Financial Protection Bureau and U.S, Department of Education Joint Report Finds a
Cycle of Boom and Bust in Private Student Loan Market” (July 20, 2012).

3
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Private student loans are almost always more expensive over the long term than federal
loans. This is especially true for borrowers with lower credit scores or limited credit histories.
Federal loans come with a range of borrower protections that are mandated in the federal Higher
Education Act, including income-based repayment, deferment and cancellation rights. In
contrast, private student lenders are not required to offer any particular relicf,

The private student loan market declined in recent years after a relatively long boom.
The College Board reports that after peaking at 25% of total education loan volume in 2006-07,
nonfederal loans declined to 8% of all student loans in 2009-10 and 7% in 2010-11.* More
recently, however, lenders have reported a return to growth and increased competition.

The post-credit crisis landscape is much different. The private student lenders still in
business have adopted more responsible business models for the most part. For example, the
CFPB found that lenders now require schools to certify the student’s need for financing in
nearly 90% of private loans.” Lenders have also tightened credit standards and reduced lending
to nonprime borrowers. There is no guarantee, however, that this safer market will persist. As
the CFPB highlights, lenders’ appetite for risk tends to ebb and flow and there is no assurance
that as the memory of the financial crisis fades, lenders will maintain responsible lending
practices.’

The private loan market generated huge profits for lenders and investors largely because
originators sold the loans with the intention of packaging them for investors. Prior to the credit
crisis, private student lenders engaged in many of the same predatory practices as occurred in the
subprime mortgage market. Not surprisingly, the industry began to crash once it could no longer
rely on passing off dubious loans through the securitization process. Defaults and del inquencies
ballooned during this time and continue to be a major problem. According to the CFPB, default
rates on private student loans spiked following the financial erisis of 2008 as the recession
“...exposed the weakened underwriting standards that were fueled by the capital markets during
the sccuritization and lending boom.™ The default rates have since stabilized, but are expected
to remain high. The CFPB concluded in its July 2012 report that defaults on private student
loans have increased since the financial erisis and that there are now over $8.1 billion in
defaulted private loans, representing more than 850,000 distinct loans.®

Moody's acknowledged in early 2010 that the high default rates for private loan
securitizations reflected weak underwriting, referring in this case to the 2006-07 period.” “Non-
traditional” students or those attending “non-traditional” schools had a large portion of the
defaulted loans, but many students graduating from traditional colleges and universities have
also struggled under unsustainable loan burdens. As the CFPB concludes, both consumers and
creditors lose when loans cannot be repaid.

! CollegeBoard, “Trends in Student Aid 20117 (2011).

: Consumer Financial Protection Bureau, “Private Student Loans™ at 70 (July 20, 2012).

" 1d.

" 1d. at 63,

*1d. at 64.

? Student Lending Analytics Blog, “Moody's Outlook for Student Loan Securities: Expect Negative Credit Trends
for Private Loans in 2010” (Jan, 29, 2010).
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In addition to third party student lending, some states offer their own private loan
programs. In New York. for example, the New York Higher Education Financing Authority
issues private bonds to purchase loans made by private lenders that participate in the program, "’
Participating lenders must sign agreements to make loans in accordance with the program
guidelines. Loan rates are set by the New York State Education Department and are determined
by credit score. Interest rate maximums cannot exceed 16.5%.""

State lenders that responded to the recent CFPB report claim to provide greater
protections to consumers and more relief options. The CFPB report affirms that the default rates
for non-profit, state-affiliated lenders in its data set were about half that of their for-profit
counterparts.

Institutional Loans: Compounding the Pain for Borrowers

As the subprime student loan market contracted, many schools began to develop their own
products. Institutional loans are another type of private student loan, While exact numbers are
difficult to come by, the College Board attributes much of the growth to lending by for-profit
schools.”"* Overall, the College Board estimates that institutional loans have grown from about
$500 million in 2007-08 to $720 million in 2010-11."

As documented in NCLC’s January 2011 report, “Piling It On: The Growth of Private
Student Loans and the Consequences for Students”, the planned default rates on these school
loan products are shockingly high.' For example, at the beginning of FY 2009, Corinthian Inc.
expected a loan default rate on its school loan product of 50% -- before it even made the loans.'®
Corinthian adjusted this estimate to 55% for FY 2009 and predicted a range of 56 to 58% in
2010. ' At nearly one-third of Corinthian campuses, more than half of all first year students took
out high-cost private student loans in 2009."

Other schools have also made institutional loans with exorbitant default rates. Analysts have
estimated that ITT may assume close to a 45% loss rate or even higher on institutional loans,'®

" N.Y. Educ. Law § § 690-694-b; N.Y. Comp. Codes R. & Regs. Tit. 8, § § 2231.1-2213.28. See also New York
Higher Education Loan Program Underwriting Manual (August 25, 2010),

"' N.Y. Comp. Codes R. & Regs. tit. 8 § 2213.9.

:f College Board, “Trends in Student Aid 2011 at 13 (2011).

“ld.

"* National Consumer Law Center, “Piling It On: The Growth of Proprietary School Loans and the Consequences
for Students”, (January 31, 2011), available at: http://www.studentloanborrowerassistance.org/blogs/wp-
content/www.studentloanborre istance.org/uploads/File/proprietary-schools-loans.pdf.

** The amount discounted against revenue (the discount rate) is the estimated loan default rate. See generally
Corinthian Colleges Q2 2009 Earnings Conference Call Transcript (Feb. 3, 2009).

1% Q42009 Corinthian Colleges Earnings Conference Call (Aug. 25, 2009).

" Stephen Burd, “Updated: New Data on Private Loan Borrowing at Corinthian Colleges Should Raise Alarms™,
New America Higher Ed Watch (June 17, 2011).

" PAA Research LLC. “ESI: Connecting the Dots on ESI's Increasingly Worrisome OFff-Balance Sheet Exposure-
The Potential *Daisy Chain’ of Events™ (June 21, 2011).

5




43

However. ITT claims that it is phasing out its institutional loan program and has not originated
new loans through the program as of July 2011."

Schools seem to view these loans as “loss leaders” that keep the federal dollars flowing.
Among other reasons, for-profit schools must show that at least 10% of revenues come from
sources other than federal student aid provided by the U.S. Department of Education. Since
many of these schools generate revenues and profits almost exclusively from federal funds,
compliance with the 90-10 rule is a lifeline for them and their investors. The school can comply
with this rule by inflating their tuition and loaning the amount not covered by federal loans and
grants, even if many of these loans get written off as bad debt. As CFPB’s Assistant Director for
Military Affairs Holly Petracus has highlighted, this has also led to aggressive targeting of the
military service member market as Department of Defense education funds are not currently
included in the 90% category.

However, the growth of institutional lending is not only about the 90-10 rule. It is also a
way for schools to keep revenues of all types flowing so that profits remain high and the
companies remain attractive to investors.

Making unaffordable loans harms student borrowers who generally face numerous
collection calls, lawsuits and negative entries on their credit reports that can last for extended
periods of time. Many schools require students to make payments on institutional loans while in
school. This places many students in a trap. Many cannot pay the monthly payments on
institutional loans while they are in school and as a result are often terminated from the schools
or are denied transcripts. In contrast, most third party private and all federal loans can be
deferred during school. Interest may accrue, depending on the type of loan, but payment is not
required.

According to CFPB Director Richard Cordray, “One of the things we see and have seen is
lenders who market loans for borrowers knowing that those borrowers are unlikely to be able to
pay those loans...But they have other incentives that lead them to make those loans nonetheless.
We clearly saw that in the mortgage market in the run-up to the financial crisis, when that market
got broken.™ Following through on these concerns, the CFPB issued a civil investigative
demand to ITT Educational Services focusing in part on student loan origination. The CFPB is

also investigating Corinthian Colleges.
Who Borrows Private Student Loans and Why?

We began to see a growing number of low-income clients with private student loans
about ten years ago. Many clients had multiple loans with large balances. Most of these loans

were third party loans.

Based on our experience, borrowers rarely understand the difference between private and
government loans. Those who co-sign private student loans are particularly likely to be confused

"ITT Educational Services. Inc... 10-Q at 10 (October 21, 2011),
* Edward Wyatt, “Some Lenders to Students Face Greater U.S. Scrutiny”, New York Times (Jan. 12, 2012).
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about the scope of their obligations. In one case, a monolingual Spanish speaking client earning
minimum wage co-signed multiple private loans for her daughter's education. Her daughter
attended a private non-profit college in the Boston area with a tition of over $25,000/year. She
attended for only about 1 Y3 years, dropping out because of concerns about affordability. The
client had previously taken out a PLUS loan and thought the private loan was another PLUS
loan.

Al least in part due to the confusion between federal and private loans, the majority
(52%) of private student loan borrowers in 2007-08 borrowed less than they could have in
federal Stafford loans.” In 2007-08, 25% of private loan borrowers took out no Stafford loans at
all and 13% did not apply for federal financial aid.*

A high percentage (about 70 -75%) of our clients attend for-profit schools. These schools
have had the largest proportion of students taking out private loans and the largest increase in
private loan borrowing. Forty-two percent of all for-profit school students had private loans in
2007-08, up from 12% in 2003-04.> In contrast, 25% of students at private non-profit four year
schools, 14% of students at public four year schools and 4% of students at public two year
schools had private student loans in 2007-08.** In 2007-08, for-profit school students comprised
about 9% of all undergraduates, but 27% of those with private loans.”

Some lenders and [inancial aid office staff tout private loans as an easier alternative to
federal loans. In a 2006 report, the Institute for Higher Education Policy noted that students
may perceive private loan borrowing to be more convenient than federal loans. Among other
reasons, borrowers do not have to fill out the Free Application for Federal Student Aid (FAFSA)
form to get private loans.™® “It was like signing up for iTunes”, according to one student.”’

Students and Families are Confused about Student Loan Options

The Consumer Financial Protection Bureau's collection of complaints about private
student loans indicates high levels of confusion among borrowers regarding their loans and the
financial aid process. Many borrowers did not know the rules for federal aid eligibility and some
could not identify whether they had federal or private loans.® In its July report, the CFPB again
emphasized that consumers consistently reported an inability to recognize the crucial differences
between federal and private student loans.

*' The Project on Student Debt, “Private Loans: Facts and Trends™ (July 2011).
“1d.

*! The Project on Student Debt, “Private Loans: Facts and Trends™ (July 2011).
2}
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* Institute for Higher Educ. Policy, “The Future of Private Loans: Who is Borrowing, and Why?" at 22 (Dec.
2006).

" Janet Lorin, “Students Pay SLM 9.25% or JPMorgan 10.25% from Exploitive Loans™, Bloomberg (June 5, 2012),
** Rachel Fishman, “What Borrowers Don’t Understand About Student Loans May Hurt Them™ Higher Ed Watch
(June 8, 2012).
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In the worst cases, school financial aid officers or other school staff provides inaccurate
information in order to lure borrowers into private loans or otherwise pressure borrowers to take
out these loans. Particularly during the heyday of predatory lending, many lenders aggressively
marketed their student loan products directly to consumers and schools promoted * ‘approved”
lenders that gave kickbacks to the school. Private student lending, particularly prior to the credit
crisis, became very much a push market in which prodm.ts were offered not only in response to
consumer need but also to fulfill investor demand. ** The CFPB notes that the securitization
market for student loans during the boom years was similar to the mortgage securities market in
many respects, including the market incentives to increase approval rates by lowering minimum
credit scores. According to the CFPB, “Simply put, during the boom, lenders made a high
percentage of loans to weaker credits. Today, only a very good credit is likely to be approved.™

A mandatory certification process is one way to address some of the confusion about
student loans and to curb over-borrowing. Lenders report that asking schools to certify a private
loan commonly reduces the loan amount because the borrower was not eligible to borrow the
amount requested. Some schools use the certification process to counsel students about the risks
of private loans and other issues. Ina 2011 report, the Project on Student Debt found that
college fmanudl aid offices can play a significant role in reducing their students reliance on
private loans.™ In its recent report, the CFPB condudcs that the credit quality of loans that are
not school certified is materially worse than average. -

The current certification-related provisions in the Truth in Lending Act (TILA) are
insufficient. TILA includes a provision requiring creditors to obtain a self-certification form
with information ahoul cost of attendance, the expected family contribution and estimated
financial assistance.” However, the information on the self-certification form does not have to
come from the applicant’s school or be verified in any way. In fac: lenders are allowed to
provide pre-filled self-certification forms directly to borrowers.™ Mandatory school certification
would be more effective in ensuring that borrowers are aware of federal student loan eligibility
before taking out private loans.

Disclosures Can be Helpful, But Are Not Enough to Ensure a Fair and Transparent
Marketplace

Effective February 14, ’?OID lenders making private student loans are required by TILA
to provide special disclosures.” There are three sets of required disclosures: 1) application and

* See generally National Consumer Law Center, * ‘Paying the Price: The High Cost of Private Student Loans and
the Dangers for Borrowers™ (Mar. 2008). available at hitp://www studentloanborrowerassistance. org/blogs/wp-
mnu:m.fwww studentloanborrowerassistance.org/uploads/File/Report_PrivateLoans.pdf.
“Consumer Financial Protection Bureau, “Private Student Loans™ at 22 (July 20, 2012).
*! The Project on Student Debt, “Critical Choices: How Colleges Can Help Students and Families Make Better
Deuslum About Private Loans” (July 2011).
Consumer Financial Protection Bureau, “Private Student Loans™ at 25 (July 20, 2012).
ch Z§226.48(e).
Dn‘ cial Staff Commentary on Regulation Z. 12 C.ER. § 226.48(e).
15 US.C. § 1638(e): Reg. 7 § 226,46,
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solicitation: 2) loan approval; and 3) final disclosures. Each is subject to special timing rules and
detailed form and content requirements.

The new disclosure rules are a significant improvement for consumers. Among other
changes, the disclosures must be given prior to consummation and include more detailed
information about cost and repayment options.

However, the new disclosures still leave much to be desired. For instance, the
disclosures focus on interest rates, rather than APRs that include fees. In addition, the current
scope is Loo narrow, primarily because it excludes open-end credit. This is problematic
particularly as lenders create new products, in many cases offered as open-end credit or
disguised as open-end credit. Moreover, there has been limited enforcement and investigation to
determine whether private lenders are complying with the new regulations and if they need to be
improved.

In addition to TILA disclosures, the CFPB's “Know What You Owe” campaign is a very
promising step in improving the information available for prospective borrowers. The CFPB’s
Student Debt Repayment assistant site is another excellent tool for borrowers seeking to
understand the differences between federal and private loans,

Nonetheless, disclosures are never enough to provide substantive protection for
borrowers. In a market full of securitized, complex products often made for Wall Street, not
Main Street, borrowers cannot rely on disclosures to ensure they get the loan they want and can
afford. [have attached a summary of substantive policy recommendations at the end of my
testimony.

Financially Distressed Private Student Loan Borrowers Have Nowhere to Turn

Student loan creditors have pushed hard to limit the safety net for borrowers who get in
trouble. One of the most notable examples is the 2005 Congressional decision to make private
student loans as difficult to discharge in bankruptcy as federal loans. Since 2003, nearly all
student loan borrowers must prove “undue hardship™ in court in order to discharge their loans.
Courts have been very restrictive in applying this standard,”

Private student loan borrowers seeking to prove undue hardship often encounter judges
who do not understand the difference between federal and private loans. The judges may deny
hardship cases based on a mistaken belief that the borrowers have the same flexible repayment
and other options as federal student loan borrowers.

" See generally National Consumer Law Center, “No Way Out: Student Loans, Financial Distress and the Need for
Policy Reform™ (June 2006}, available at:
hitpa/iwww.studentloanborrowerassistance.org/uploads/File/nowayout.pdf; Testimony of NCLC and NACBA before
the U.S. House of Representatives Committee on the Judiciary, “Undue Hardship? Discharging Educational Debt in
Bankruptey™ (September 23. 2009), available at: hitp://www.studentloanborrowerassistance.org/blogs/wp-
content/www.studentloanborrowerassistance.org/uploads/File/policy_briefs/testimony_bankruptcy_sept09.pdf.




47

Collectors often tell our clients that they have nowhere to go because they cannot get
bankruptey relief. The lenders and collectors therefore use the limited bankruptey relief as a
weapon to pressure financially distressed borrowers. A major step in providing relief for
borrowers is for Congress to restore bankruptcy rights for student loan borrowers.

The bankruptcy policy might not be so harsh if borrowers had ample non-bankruptcy
alternatives to address student loan problems. Given their role in creating the crash, it is
reasonable to expect lenders to do everything possible to help borrowers with unaffordable loans.
Distressingly, this has not occurred. In NCLC's experience representing borrowers through the
Student Loan Borrower Assistance Project, we have found private lenders to be inflexible in
granting long-term repayment relief for borrowers. Lenders that had no problem saying “yes” to
risky loans are having no problem saying “no™ when these borrowers need help.

The most common complaint we hear is that the lenders do not offer meaningful relief.
Here are a few voices (e-mails reprinted verbatim) from borrowers contacting us through our
web site.

Borrower in Ohio: “I have a private loan with Sallie Mae that allowed me to defer due
to economic hardship. All of a sudden it would not allow me to do so and my loan went
into default... They have told me to stop paying other bills and to do what I have to do to
get the money..They have also told me to take other loans or sell my belongings to get the
money., I have nothing except too much debt to income at this time to be able to do so.
They tell me to make an offer, but what [ can do at this time never works for them...it's
their way or no way and it doesn’t matter if I'm put out on the street or left to starve.”

Borrower in Sacramento, CA: “I need an income-based refinance plan, but I haven't
found one available for my private loan...Please help me find, or create a solution!!!”

Borrower in Turner Falls, MA: “T'm writing to support: H.R. 2028: Private Student
Loan Bankruptcy Fairness Act of 2011,

“I graduated with a Bachelors degree in 2008. After graduation I could not find a job
because of the poor economy. I searched for jobs daily; I had sent out hundreds of
resumes to no avail. Iended up having to pay Sallie Mae $150.00 (that I didn’t have)
every 3 months for them to grant me a forbearance! That money did NOT go to the
principal balance of the loan. it was theirs to keep as well as interest that was accruing
due to my involuntary hardship.

“After 2 years of being unemployed I finally obtained a part-time job as a Network
Technician, making $13.00 an hour. [ struggled to pay bills and old debt (not including
student loans). At this time [ was forced to continue the forbearance on my education
loans; both Federal and Private. I did not make enough money to keep Sallie Mae
satisfied. I tried to work out payment plans, but they wanted too much money that [
couldn’t afford. The payment went up as the interest piled up.

10
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“As of today, I have accrued more than $30,000 in interest with Sallie Mae, My loan
went from roughly $90,000 to $120.000 during the years 1 was unemployed. [ continued
the $150.00 forbearance “bribes™ until late June 2011 when Sallie Mae told me that 1 had
exhausted my forbearance period. 1still cannot pay $1000 a month to them.

“I've tried numerous times to work things out with Sallie Mae; they will not work with
me on this issue. Needless to say, the phone calls from Sallic Mae are endless and
harassing. [ have been yelled at. degraded, and verbally abused by their debt collectors,
but I see no end to this downward spiral of college debt. (I'm not even working in my
field of study).

“1 want to live the “American Dream.” I want a small house with a picket fence: a
golden retriever; a decent job. 1do not see the *American Dream™ in my future at all.”

In all of our efforts working with many borrowers and many lenders, we have not
encountered any private student lender with a rehabilitation program or any other program to
allow borrowers to get out of default and back into repayment. The CFPB reported that there
were no current cure programs for private student loans.” According to comments submitted to
the CFPB, some state programs have rehabilitation options. However, some state lenders told the

CEPB that capital markets funding their loans limited their flexibility in providing relief, ™

Servicing Problems

A common complaint we hear from borrowers is that they are unable to obtain even basic
information, such as amounts owed and paid, from their private student lenders or servicers. A
borrower from Franklin, NY contacting us through our web site summarized this problem
concisely: “I have a private loan that has been passed around and I can’t seem to get ahold of
anyone about it.” The CFPB noted that many respondents in its survey discussed challenging
repayment experiences with servicers."”

Unfortunately, private loan borrower rights to fair billing and accounting statements are
not as clear or strong as for federal loans. For example, federal student lenders are required to
respond within thirty days to any inquiry from a borrower on a loan. There are also dispute
resolution procedures set out in the Higher Education Act."” These are essential rights for
borrowers that need basic information about what they owe on loans, how much they have paid,
and how they can dispute possible errors.

In addition, we are increasingly hearing from borrowers that they get the run-around
when trying to work out solutions with lenders. This is particularly common when loans have
been securitized and it is unclear which entity has authority to modify loans. As in the mortgage
market, it is critical to investigate how and why servicers are failing to provide relief for

1
Id. at 3. 66
fs Consumer Financial Protection Bureau. “Private Student Loans™ at 32 (July 20, 2012).
*1d at. 70.
34 CFR. § 682.208(a).
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borrowers. Various attempts to address the foreclosure crisis have failed in part because they do
not address the misaligned incentives of servicers., We need more information to evaluate
whether similar issues are incentivizing student loan servicers to delay or deny modifications that
make sense for borrowers and investors.

Lack of Repayment Relief

u nfonumlcly. prw.ne lenders have been generally inflexible in trying to assist financially
distressed borrowers.” Unlike the federal student loan programs, there is no federal law
requiring private student lenders to offer particular types of relief or flexible repayment. Private
student loan borrowers are generally at the mercy of their creditors.

None of the loan notes we surveyed in our 2008 report, “Too Small to Help: The Plight
of Financially Di\ll‘e\'i(:d Private Student Loan Borrowers™ specifically provided for income-
based repayment.” A few stated that borrowers would be able to choose alternative repayment
plans in certain circumstances. However, the specific criteria and circumstances were not
spelled out in the agreements. Only a few mentioned that graduated repayment was possible. In
these cases, the loan contract stated that these plans would be offered only if available, There
was no information provided about when such plans were available.

Even in cases of severe distress, the creditors we have contacted have offered no more
than short-term interest-only repayment plans or forbearances. This experience holds true for
both for-profit and non-profit lenders. Some offer short-term interest-only payment options that
merely prolong inevitable defaults, particularly for borrowers with large loan balances.

Private Loan Deferments and Forbearances

Unlike federal loans, there is no federal law requiring private student loan creditors or
servicers to offer deferments or forbearances. In a 2008 study, the National Consumer Law
Center surveyed private loan notes and found that most lenders provided an in-school deferment
option.” * However, interest generally accrued during this period, and borrowers were given the
choice of paying the interest while in school or approving capitalization once they entered
repayment. Since the economic crisis of 2008/2009, many lenders that are still offering private
student loans are now requiring borrowers to pay interest while in school.

No forbearance rights were specified in nearly half of the loans in the NCLC survey.*
Creditors may offer these plans, but they do not inform borrowers about available choices ahead
of time in the loan notes. A number of lenders in the survey disclosed that they would charge

*! See generally National Consumer Law Center, “Too Small to Help: The Plight of Financially Distressed Private
Student Loan Borrowers™ (Apr. 9, 2009), available ar http:/fwww. studentloanborrowerassistance. org/blogs/wp-
umtcnvwww studentloanborrowerassistance.org/uploads/File/TooSmalltoHelp.pdf.

** National Consumer Law Center, “Paying the Price: The High Cost of Private Student Loans and the Dangers for
Student Borrowers™(Mar. 2008).
* National Consumer Law Center, “Paying the Price: The High Cost of Private Student Loans and the Dangers for
Student Borrowers™(Mar. 2008).
“d.
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fees to process forbearance and deferment requests. The fees were generally up to $50 for
forbearances. Under pressure from an online campaign earlier this year, Sallie Mae agreed to
make changes in its forbearance fee policy.” The company said it would continue to charge the
fees, but would apply the payments to customer balances in certain circumstances.

Most creditors have sharply restricted forbearance availability since 2008. In a 2009
report, Fitch noted that lenders began to impose more restrictive forbearance criteria starting in
2008 after realizing that the economic downturn would have a more prolonged impact on a
borrower’s ability to repay.*® According to the CFPB, some lenders reported that they were
Conslrali?ned by certain regulators from treating loans in extended forbearance as performing
assets.,

Modifications and Settlements

Private student loan borrowers need flexibility to prevent and address delinquency and
default. Yet, in our experience representing borrowers in financial distress, most lenders,
including non-profit lenders, have not been willing to cancel or modify loans or offer reasonable
settlements. The CFPB found in its July 2012 report that the lenders in its sample did not
currently offer loan modification programs.*® We have found that the lenders require very large
lump sums to settle debts even from borrowers with very low incomes,

A lender’s failure to have a loan modification program and other practices to help
distressed borrowers is an element or sign of unfair origination and underwriting practices.
Speculative projections of future income made as part of determining ability to pay also require a
plan for contingencies if the student’s income is not - either temporarily or permanently - as
projected. Loan modifications that enable a student to make payments on a loan rather than
completely defaulting are in both the students’ and the lenders’ best interests, but as we have
seen in the mortgage market, sometimes industry needs a push to come up with a win-win
solution.

Modifications may lead to lost revenues for servicers, but in many cases the losses will be
much greater if the servicer refuses assistance. Many borrowers are financially destitute with
little or no future earnings prospects. Some are severely disabled or otherwise unable to work.
Yet servicers remain largely unaccountable for their dismal performance in making
modifications."’

In some cases, we hear from servicers that they do not have the authority to accept a
seltlement offer, This is an unacceptable and unproductive response to a borrower looking for

* Tamar Lewin, “Online Campaign Prompts Sallie Mae to Change Fee Policy for Loan Suspensions™, The New
York Times (Feb. 2, 2012).

** Fitch Ratings, “Private Education Loans: Time for a Re-Education” at 6 (Jan, 28, 2009).

*" Consumer Financial Protection Bureau, “Private Student Loans™ at 65-66 (July 20, 2012).

* Consumer Financial Protection Bureau, “Private Student Loans™ at 66 (July 20, 2012).

“For a discussion of this problem in the mortgage context. see National Consumer Law Center, “Why Servicers
Foreclose When They Should Modify and other Puzzles of Servicer Behavior™ (Oct. 2000),
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help. Servicers that claim to lack authority to modify loans should put the borrower in touch
with the owner or entity that does have such authority.

Some lenders and servicers have discussed settlement with us. In every case, the lender
has requested at least 80% of the total balance as settlement. This is far beyond an amount our
clients can afford. In rare cases, we have represented low-income clients who have been able to
raise significant funds to settle debts. Even these offers have been rejected. We do not
understand why a creditor would reject substantial funds from a low-income consumer,
particularly since the creditor is unlikely to recover much if anything from these consumers.

Just as in the mortgage industry, there seem to be institutional barriers to finding the win-
win situation that puts borrowers back on the track of repaying their loans. Laws and regulations
that require private student lenders to have workable repayment programs for financially
distressed borrowers may be necessary to jump start this process.

Mandatory loss mitigation can be justified both as a matter of ability to repay and as a
safety and soundness issue. Because a student’s future income cannot be known at the time of
loan origination, responsible lending requires safety valves that ensure that the loan will be
affordable even if initial projections turn out wrong. From a safety and soundness perspective,
as well, institutions need to anticipate the possibility that the loan debt may prove unsustainable
for some borrowers and to put in place programs to turn those loans into performing loans rather
than write-offs.

This may involve addressing barriers in accounting or other safety and soundness
standards to facilitate modifications. For example, Student Loan Corporation announced in
public filings that the Office of the Comptroller of the Currency reviewed forbearance polices on
private student loans and recommended a number of proposed changes including more rigorous
requirements for participation in forbearance and loss mitigation programs, shorter forbearance
periods and the requirement for minimum periods of payment performance between forbearance
grants.”

Loan Cancellations Outside of Bankruptcy

Pursuant to statute and Department of Education regulations, federal student loans can be
cancelled if the borrower dies or becomes severely disabled. Similar programs are only available
at lender discretion for private loans. The documents from a number of loans that we reviewed
for our 2008 study stated explicitly that there will be no cancellation if the borrower or co-signer
dies or becomes disabled.”!

A few lenders have said they will cancel loans in very rare circumstances. For example,
Sallie Mae announced in 2010 that it had hired a company to administer claims for a new total

* See Student Lending Analytics Blog, “OCC Tightens Forbearance Policies on Private Student Loans™ (Jan, 19,
2010).

*! National Consumer Law Center, “Paying the Price: The High Cost of Private Student Loans and the Dangers for
Student Borrowers™ (Mar. 2008).
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and permanent disability program for private education loans.™ This program, however, applies
only to the Smart Option Student Loans. The company also announced that it would forgive any
unpaid halance in the event of a primary borrower’s death. It is unclear whether this policy is
being administered consistently.

Wells Fargo announced a similar program in December 2010, stating that it would
require verbal or written notification of a student’s death or permanent and total disability
followed by receipt of acceptable documentation. The forgiveness, according to Wells Fargo,
covers the death or disability of the student, leading to forgiveness of not only the student’s
obligation, but also the obligation(s) of any co-signers.™

However, the companies to date have not provided public information about eligibility
and application requirements. We do not know of any investigation as to whether these
programs are described in writing in loan agreements or elsewhere and whether the lenders are
following up on their promises.

A few recent media reports have highlighted families grieving after losing a child and
also having to deal with private student loan debts. In one case, the son had been the pride of his
family, according to the article, and the first to go to college.** He tragically died in a car
accident. The government discharged the federal student loans, but the bulk of the son’s loans
were private.

A grieving mother recently wrote to us:

Two days after Christmas we tragically lost our only daughter in a car accident, She was
just 24 years old. She completed her college degree as a Social Worker, an occupation
that wasn't going to make her rich in money, but in her words what counted most, helping
others. Although she volunteered as a City Year corp member for two years, she never
really got the chance to make the impact she came here to make before she was taken
from us.

Like so many other students, she was mired in student loan debt after

graduation. . Necdless to say our family has been devastated by this tragedy. While we're
still dealing with our loss and the pain and devastation it's caused our family we are also
dealing with the legal troubles that come when a young person dies with barely any
accumulated assets but like so many recent graduates, increasing student loan debt. [ co-
signed for her loans to help her complete her degree and to fulfill our dream of having
that piece of paper on our wall. I signed never thinking she wouldn't be able to repay the
loan on her own.

* See Securian Company News Release. “Securian Wins Contract for Administering Total and Permanent
Disability Claims on Private Student Loans™ (March 8, 2010).

" See Wells Fargo. News Release, “Wells Fargo Enhances Student Loan Products to Include Loan Forgiveness™
(Dec. 17, 2010)

* Marian Wang, “Grieving Father Struggles 1o Pay Dead Son’s Student Loans™. Pro Publica (June [4.20172),
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This case illustrates the current haphazard approach in these tragic cases. One of the
private lenders sent condolences and discharged the debt. The other lender told this mother that
there was no such cancellation option.

As with loan madifications, the presence of a program for disability and death discharges
is part of assessing whether lending is designed at the outset to be based on ability to pay.
Discharges in case of the student’s death are particularly important to prevent deception and
unfairness for parents who do not expect to be liable, and should not be, for a loan after the
student dies.

School-Related Cancellations

The right to assert defenses to repayment of the loan when the school fails to deliver on
its promises is especially important when private lenders have close ties to for-profit schools that
promote, package or help the lender market their private loan products. In these cases, borrowers
are often unable to obtain relief directly from schools, many of which are out of business or
insolvent by the time horrowers seek redress. Even borrowers who successfully obtain damages
from an unscrupulous school are often left with significant loan debt.

A key to lender liability in many cases is the FTC holder rule. The holder rule (more
accurately referred to as the Federal Trade Commission Preservation of Claims Rule), puts
lenders on the hook when they have "referring relationships" with schools that defraud students
or shut down unexpectedly.” The holder rule gives lenders an incentive to scrutinize the schools
with which they have close relationships and to originate loans only with upstanding schools,
This helps promote responsible lending. Under the FTC holder provision, students who have
claims or defenses that they could have raised against the school can raise them against the
lender. The lender’s liability is capped, though: at most the student borrower can recover any
payments made and have the remaining indebtedness canceled, even if the borrower’s damages
are greater.

Similar relief is available for most federal loans. Yet, private student lenders have sought
numerous ways to avoid this type of liability, including hiding behind preemption arguments.
Many simply do not include the holder notice in the loan notes. Nearly 40% of the loans in our
2008 survey followed this potentially illegal approach.*® Other lenders include the notice but
attempt to deny borrowers its benefits by placing contradictory clauses in the notes. In our
survey, 90% of the notes that included the FTC notice undermined it in some way by attempting
to prohibit borrowers from raising defenses. [ have attached a few examples of contradictory
language in third party and institutional private student loans at the end of my testimony.

Because the FTC does not have jurisdiction over banks, the holder rule only applies to
schools, not depository lenders. That is, the FTC rule obligates only the schools. not the lenders,
to include the holder notice in the contract. In general, the school must insert the notice in

* 16 CFR. §433.2.
“ National Consumer Law Center, “Paying the Price: The High Cost of Private Student Loans and the Dangers for
Student Borrowers™ (March 2008).
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consumer credit agreements whenever the school originates the extension of credit and must
arrange for the lender to insert the notice in the lender's credit agreement whenever the school
refers the consumer to the lender or otherwise has a business arrangement with the lender.

An example of this concern can be seen in a recent letter from AES, which was servicing
one of our client’s Chase private student loans. The school this client attended had referred him
to Chase for the loan. Yet AES replied that it was unable to do anything. AES states in its letter
that it understands that the client is seeking the possibility of a settlement and that it empathizes
with the client’s situation in regards to the alleged misrepresentation made by the school.
However, according to AES, “We are unable to cancel the debt incurred. Pursuant to Section L.
Additional Agreements of the Credit Agreement, it states, ‘If I fail to complete the education
program paid for with this loan, [ am not relieved of any obligation within or pursuant to this
Application/Promissory Note.” Your client may wish to seek resolution from the school itself.™

When we contacted Chase about this client, Chase wrote back stating that we should
contact the school regarding any practices in regards to the education it provided. According to
Chase’s letter, “We are only a lender and servicer. Funds are disbursed upon the school's
certification. Once certified, we have no further correspondence with the school.”

Out of Control Collection Practices

Instead of working with borrowers, many lenders increase collection activity against
financially distressed borrowers. In 2008, Sallie Mae, for example, announced steps to resolve
higher risk accounts, including a more aggressive use of collection efforts.”’

There are serious collection abuses in both the federal and private student loan industries.
In the private student loan industry, many violations occur due to collectors’ inaccurate claims
about their collection powers. It is particularly common for collectors of private student loans to
claim that they can use collection tools unique to federal loans, such as Social Security offsets. *

In addition, some private lenders attempt to charge collection fees for private student
loans that are similar to the very high levels allowed in the federal loan program. These lenders
may attempt to collecl as much as 25% of loan balances even if they have exerted little or no
effort to collect.”® This may violate state laws and/or contract provisions limiting collection fees.
Further, packing on collection costs inflates the loan balance so that many borrowers will never
be able to make a dent in the debts. They become stuck in a spiral where the payments they
make only pay off the collection fees. Interest continues to accrue and the overall debt balloons.
Other common problems include:

1. Private lender misrepresentations that there is no statute of limitations for private student

7 Paul Basken, “Sallie Mae Reports $159-Million Loss and More Delinguencies by Borrowers . The Chron, of
ngh.er Educ. (Oct. 23, 2008).

* See. e £.. Strom v. National Enterprise Systems. Inc., 2011 WL 1233118 (W.D.N.Y. March 30, 2011) (Alleging
IhaI collector of private student loan advised that it would seize plaintiff's SSDI funds in bank account).

* See, e.g., Bottoni v. Sallie Mae, Inc., 2011 W1 635272 (N.D. Cal. Feb. 11. 2011).
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loan collection. We frequently hear this from our clients. The debt collector may say
something like, “This debt will never go away” or “we have the right to come after you
forever.”

(o]

Misrepresentations that defaults on private student loans limit eligibility for new federal
student loans and grants.

3. Mistepresentations that the defense of infancy does not apply. This defense arises when
the borrower is too young to enter into a binding contract. There is a specific infancy
defense exclusion for federal student loans, but not for private.

4. Co-signer complaints. Most private lenders now require co-signers. Many of the
borrowers who contact us through our web site are co-signers, often parents. They are
often confused not only about the scope of their obligations, but also inconsistent and in
some cases inaccurate promises about removing cosigners from accounts.

In the increasingly aggressive collection environment, we are hearing more complaints
from borrowers and their attorneys that the entities suing to collect do not actually own or hold
the loans. This is frighteningly reminiscent of the recent robo-signing scandal in the mortgage
market. Among other practices, plaintiffs in litigation have been unable to prove that the private
student loans were in fact properly assigned to them.

Common Problems with Private Student Loan Terms
L. Unfair and abusive default triggers, such as universal default clauses

Borrowers are in default on federal loans if they fail to make payments for a relatively long
period of time, usually nine months. They might also be in default if they fail to meet other
terms of the promissory note. There are no similar standardized criteria for private loan
defaults. Rather, default conditions for private student loans are specified in the loan contracts.
In most cases, borrowers will not have a long period to resolve problems if they miss payments
on a private student loan, Private loans may go into default as soon as one payment is missed.
This severely limits borrowers” opportunities to try to resolve problems and opens them up to
onerous collection tactics, credit damage, and possible litigation.

A few of the default “triggers” in the loans we reviewed in our 2008 report were
particularly troubling.®' For example, the typical loan we reviewed stated that borrowers could
be declared in default if “in the lender’s judgment, they experience a significant lessening of
ability to repay the loan™ or “are in default on any other loan they already have with this lender,
or any loan they might have in the future.” The last category closely resembles the heavily

“See 20 U.S.C. § 1091a(b)(2) (Higher Education Act exclusion of infancy defense).
! National Consumer Law Center, “Paying the Price: The High Cost of Private Student Loans and the Dangers for
Student Borrowers™ (March 2008).
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criticized “universal default clause™ that were common in many credit card agreements, A
borrower could be current on the student loan, but still declared in default based on a different
loan or credit product. This is particularly problematic as large student lending companies begin
to develop a range of student financing products, including tition assistance plans,

2. Mandatory Arbitration Clauses

Sixty-one pc,rccnl of the loan notes in NCLC’s 2008 survey contained mandatory
arbitration clauses.” These clauses are just one example of lenders” systematic strategy to limit
a borrower’s ability to challenge problems with the loans or with the schools they attend.

We strongly recommend a ban on forced arbitration, which is unfair, deceptive and
abusive in the student loan context for the same reasons that it denies access to justice for other
financial products.

Lack of Reliable Data about Private Student Loans

There is no comprehensive database on private loans, comparable to the government’s
National Student Loan Data System. Lenders do not publish proprietary data on their loans. The
national data that is available is based on various estimates or infrequent surveys. The College
Board, for example, uses data from an informal pool of the largest non-federal loan sponsors.**
Recently, the Department of Education began posting on CollegeNavigator.gov private loan data
for schools, but these data are for first-time, full-time students only and appear to be highly
unreliable and inconsistent.** The lack of this type of information in the private student loan
context is a major impediment to understanding the scope of the problem and helping borrowers.

Among other strategies, we agree with the recommendations in the July 2012 CFPB
report to provide mechanisms for borrowers to understand a complete picture of their student
loans, including the creation of a centralized, publicly accessible data system.

Conclusion

Thank you for the opportunity to testify before the Subcommittee today. Congress and
regulators must act now to provide relief for borrowers buried in student loan debt and as the
private student loan market recovers, to ensure that the private student loan market that emerges
from the credit crisis is fair and efficient.

* 1d,
** See generally College Board, “Trends in Student Aid 20117 (2011),

ijtl_l on Student Debt, “Student Debt and the Class of 2009 at 10-11 {October 2010), available at
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Expensive credit does not promote equal access to education. Rising costs of higher
education are certainly a major concern, but the answer is not to allow a revival of predatory
student lending.

Summary of Recommendations to Protect Private Student Loan Borrowers and Ensure

Fair Lending
Origination of Private Student Loans

* Develop and enforce sound underwriting standards ensuring ability to pay.

¢ Define and act against unfair, deceptive and abusive marketing practices.

* Improve and broaden scope of Truth in Lending Disclosures (TILA) and enforce TILA
requirements.

* Require school centification of loans, including notifying borrowers of any untapped
federal student loan eligibility.

Servicing

¢ Encourage and, where appropriate, require loan modification standards for distressed
borrowers and discharges in case of death or disability.
¢ Extend Fair Credit Billing Act rights to private student loan borrowers.

Collection

Enforce fair debt collection laws for the entire student loan collection market, both
federal and private student loans.

*  Prohibit deceptive, unfair and abusive default triggers, such as universal default clauses.

* Ban collection actions in inconvenient forums.

Additional Relief for Borrowers and Measures to Promote Responsible Lending

* Enforce the FTC Holder rule giving borrowers defenses against lenders with close
relationships with unscrupulous schools.

¢ Ban mandatory arbitration clauses.

*  Push restoration of bankruptey rights for student loan borrowers.

Data Collection and Research

¢ Collect data on private student lending, including loan defaults, lender responses to
borrower distress as well as campus-level loan volume and pricing.

» Create an accessible data base where borrowers can get information about all student
loans.
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Education Finance Loan
Private Educational Loan Programs
Entrance Interview for Applying for the Education Finance Loan

School Name: _AICASAC
-

Print Student's Nameh____ o

Student’s ID#

L. Tunderstand I may pe completing the entrance interview prior to being awarded

the Education Finance Loan or my completing the promissory note,

[l

education or other services recelved,

[

- I'must repay my loan with all accrued interest and feps,

4. Repayment wil begin following a 6 month grace period after I graduate,
withdraw from school, or cease to be enrolled as at least 3 half-time student,

5. Effective for applications received on or after March 2, 2009, the interest rate i
Libor plus 9.5%, and is adjusted quarterly, Effective for applicatons received on

or after March 2, 2009 there il be a 6% origination fee that is added to my

loan. The lender will inform me in a disclosure statement what my interest rates
and origination fee will e, Interest rates and origination fees may suddenly be

changed by the lender before I0ans are disbursed,

6. I must notify the lender (and any subsequent holder of the loan) and my school,

In writing, if [ change My name, change my telephone number, change my
address, change my graduation date, withdraw from school, do not enroll or
enroll less than half-time, or transfer to another schog),

7. If I believe T cannot make payments when due, or if I believe | qualify for a

deferment or forbearance of my loan payments, I must contact the lender (and

subsequent holder of the loan).

8. IfI fail to repay my loan, it will be reported to a National Credit Bureau and have
a negative effect on my credit rating. If applicable, I will have to pay additional
€osts, including but not limiteg to: collection costs, fees, legal and court costs.

- [ am obligated to repay my Education Finance Loan even if I do not complete the
program, am unable to abtain employment, or am otherwise dissatisfied with the
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/ 9

9 1 understand this [S NOT a Federal Loan.

10.1 have tried to obtain an alternative loan from at least one other source and have
been denied, I understand that the rates and fees of the Education Finance
Loan may he higher than other private loans,

LL.The school has told me that [ should utilize all gift (grants and scholarships) aid
and federal educational loans prior to applying for any private loan program, If |
borrow a private {alternative loan) or federal loans, 1 should borrow responsibly
and compare loan interest rates as fees,

12.1 understand that [ am more likely to be approved for this loan if I have a credit
worthy cosigner,

13.T understand that before [ sign the Promissory note, I must read the promissory
note and disclosure statements for this and every loan,

14.L understand that if I need subsequent loans of any kind, [ must reapply and
meet the established credit requirements that are in effect at that time. IfIam

eligible, future loans may not have the same rates, fees, or conditions of my
initial loan,

15.My award letter or Student Financial Plan wil disclose whether [ am pre-qualified
for an Education Finance Loan.

16.1 understand that the funds borrowed through the Education Finance Loan can

never exceed my direct cost of attending school minus other financial aid that |
may have received,

17.1 understand that after this loan is originated, this loan will likely be sold to the
schoal, an affiliate under common ownership with the schagl {such as Education
Finance I LLC) or an unrelated third party. As long as I continue to meet the

requirements of the loan, the borrower benefits applicable to my loan will remain
effective after it is sold,

18.T understand that this Joan is only available to stydents attending schools owned
directly or indirectly by Education Management LLC,

Student’s - ;
Slgnature/Date i’O/Zz 09

Version created February 24, 2009
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Written Testimony of Jennifer Mishory
Deputy Director, Young Invincibles

Senate Committee on Banking, Housing and Urban Affairs
Subcommittee on Financial Institutions and Consumer Protection
Hearing on “Private Student Loans: Providing Flexibility and Opportunity to
Borrowers?”

July 24, 2012

Chairman Brown, Ranking Member Corker, and other members of the Subcommittee on
Financial Institutions and Consumer Protection: thank you for having me here today. My name
is Jennifer Mishory and I am the deputy director of Young Invincibles.

About Young Invincibles

Young Invincibles began in the summer of 2009, out of the recognition that young
people’s voices were not being heard in major national debates that impact our future.! In a little
more than a year, YT went from a group run out of a law school cafeteria to a national non-profit,
non-partisan organization, representing the interests of 18 to 34 year-olds and making sure that
our perspective is heard wherever decisions about our collective future are being made. We do
this through innovative research and policy analysis, sharing the stories of young Americans,
spearheading campaigns designed to educate, inform and mobilize our generation, and advocacy
intended to change the status quo.

We have gained expertise in issues facing youth as they navigate the world of higher
education, and extensive experience with the student loan market in particular, This past spring,
we released a report detailing the experiences of high-debt borrowers with private and federal
student loans.? The report was based on an online, self-selected survey of approximately 13,000
borrowers.? The responses also served as the basis for comments submitted to the CFPB
detailing the experiences of private borrowers.

Also, this spring, I served as the consumer advocacy representative in the Department of
Education’s 2012 negotiated rulemaking on student loans, which gave me a unique
understanding of federal loans, and with it, an in-depth understanding of how they interact with

! See Young Invincibles About Us Page, http://www_Younglnvincibles.org/about/.
* HEALEY WHITSETT & JEN MIsHORY, NERA EcoNomic CONSULTING & YOUNG INVINCIBLES, HIGH DEBT, Low
INFORMATION (2012), http://younginvincible.com/wp-
Eontemfuploadsr'ﬁﬂl 2/06/PUB_Student Loan Borrowers FINAL pdf.
Id.
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private market options.* In addition to this policy and research. we also engage extensively with
voung people facing these economic issues, to ensure that our policies and advocacy adequately
reflect their actual needs. Young Invincibles just completed a 20-state, 40-city national youth bus
tour, talking to young people from all walks of life — two-year, four-year, for-profit, non-profit
students, non-college vouth, recent graduates, and high school juniors and seniors trying to
determine their next big step.> As expected, student debt was a prevalent topic, and the tour gave
us a unique and more refined understanding of how higher education policies work on the
ground.

This combination of policy expertise, research, survey data, bus tour, and continued
interaction with borrowers who share their stories has presented a unique lens through which to
view the changing market. Indeed, the private loan market has shified significantly in the past 10
years; early growth and looser. more predatory lending standards led to a significant increase
leading up to the recession, which then dried up the credit market and contracted private lending,
bringing tighter lending standards with it. Borrowers have encountered an array of difficulties
amidst this marketplace, including unfair lending practices; inability to manage high payvments in
a tough economy: and consistent issues with customer service in dealing with these lenders. All
parties, but particularly schools and lenders, must also do better to educate borrowers, as we
found that:

*  About two-thirds of high-debt borrowers in our survey did not fully understand
the difference between federal and private loans, and
*  About 80 percent of borrowers got their information on borrowing from schools.

Now, with new types of loans, and fewer, more dominant lenders issuing loans and
looking to expand once more, stakeholders have a duel responsibility to 1) help struggling
borrowers as they try to navigate difficult lending terms in the wake of the Great Recession, and
2) take action to ensure fair, transparent lending as the market once again evolves. Specifically,
legislators, regulators, schools, lenders, and consumer groups should:

* Engage in outreach to federal high-debt borrowers to inform them about the new
CFPB consumer complaint system, as many of those borrowers will also hold
private loans;

* Consider ways to ease the burden on struggling borrowers, including restoring
bankruptey protections and creating federal refinancing options for private
borrowers who would otherwise have qualified for federal loans:

*  Take aggressive action to provide transparent information about lending options,
making repayment terms clear well before the application process and easing
access to federal loans, while engaging schools in a mandatory certification

* See generally Department of Education, Negotiated Rulemaking Committee; Public Hearings, 77 Fed. Reg. 25,658
- 60 (May 31, 2012) (to be codified at 34 C.F.R. ch. VI) available at http://www.gpo.gov/fdsys/pke/FR-2012-05-
01/pd/2012-10488 pdf

? See Campaign for Young America, www.CampaignforY oung America.org.

6 See YOUNG INVINIBLES, WHAT WE FOUND: A SUMMARY OF KEY FINDINGS FROM THE YOUNG INVINCIBLES
NATIONAL YOUTH BUS TOUR 13-17 (2012), http://young invineible.com/wp-content‘uploads/201 2/06/What-We-

Found-Opl pdf
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system for private loans.

Private Student Loans: A Changing Market

The private student loan market has undergone enormous changes over the past 10 years.
As more students have enrolled in higher education over the past decades, and as tuition costs
have increased. students have turned to debt to finance their education. Students have utilized
private loans, often in addition to federal loans, for a number of reasons that I will discuss below.

Growth in the pre-recession 2000s

Private student loan debt accounts for roughly 15%, or $150 billion, of the $1 trillion
outstanding student loan debt.” Much of the increase came in the drastic expansion of student
debt from 2000 until 2008. Annual private student loan originations grew from less than §7
billion in 2001 to over $20 billion in 2008.5 From 2005-2007 in particular, lenders increasingly
engaged in predatory marketing of loans directly to borrowers, rather than requiring schools to
sign-off on the need for the amount borrowed; they also loosened underwriting, which in turn
made the loans riskier for students.”

Recession, legislation spurs changes

The Great Recession had an enormous impact on the private student loan market. First,
when the market for private student loan asset-backed securities shrank, it lead to significant
contraction in the market for private loans.'® For example, as Figure 1 illustrates (see page 6),
Sallie Mae’s private originations tracked the broader private student loan market by peaking in
2007, and then drastically decreased in the wake of the 2008 financial crisis. In 2008, Sallie Mae
originated $6.3 billion in new private student loans: that figure more than halved to $3.1 billion
in 2009 and dropped again in 2010 to $2.3 billion.!* Sallie Mae’s originations count for roughly
30-40% of annual originations in the private student loan market.1?

The changes to the traditional private lending market spurred the expansion of an
additional type of private loan, known as institutional loans, within the for-profit college
industry. For-profit colleges depend on private loans in part because, in order to receive federal
loans and grants, a certain amount of their revenue must come from non-federal sources.*
Observers and industry analysts have pointed to institutional lending programs as one answer to

7 CONSUMER FINANCIAL PROTECTION BUREAU, PRIVATE STUDENT LOANS 3 (2012),
thlp:.l’.l’ files.consumerfinance.gov/f/201207_cfpb Reports Private-Student-Loans pdf.
Id.
’Id.
W CHRISTINE HINES AND MICAH HAUPTMAN, BETWEEN A ROCK AND A HARD PLACE: COURTHOUSE DOORS SHUT
FOR. AGGRIEVED FRIVATE STUDENT LOAN BORROWERS, PUBLIC CITIZEN, July 2012, available at
http:/fwww.citizen.org/Page aspx7pid=5515.
1 Author's analysis of Sallie Mae Corporation eamings reports, 2008 — 2010, available at
https://www]1 salliemae com/about/investors/stockholderinfo/eamingsinfo htm.
IR Corp., Q1 2012 Investor Presentation 18 (May 7, 2012}, hitp://it. ly/OdSB6M.
13 DEANNE LOONIN, NATIONAL CONSUMER LAW CENTER, PILINGIT ON: THE GROWTH OF PROPRIETARY SCHOOL
LOANS AND THE CONSEQUENCES FOR STUDENTS (2011 ), http:/bit. ly/gGGuuu.
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applications after March 29, 2012.%° JPMorgan Chase restricted its private lending to existing
bank customers, stating it would focus on its own customers given the decline.?!

At the same time, large financial institutions have been buying up student loan portfolios.
In 2010, Discover acquired Citibank’s subsidiary, Student Loan Corporation (“SLC”), with its
$4.2 billion in student loans and $3.4 billion of asset-backed securitization funding and
liabilities. Later, it also bought Citibank’s private student loan portfolio of $2.5 billion in private
student loans.” Relatedly, Sallie Mae also began purchasing old FFEL loans from other
lenders.z Wells Fargo also acquired Wachovia?, leaving the private student loan market
dominated by three major financial firms: Sallie Mae, Discover and Wells Fargo.2s

Unsurprisingly, as lenders tightened their underwriting, the typical private loan borrower
became more credit-worthy and students with worse credit history were increasingly required to
get a parent to co-sign the loan. According to Sallie Mae’s 2008 annual report, the average
FICO score for new borrowers jumped 26 points to 738 and the percentage of cosigners
increased from 57 to 74 percent.”® In the second quarter of 2012, Sallie Mae boasted a 746
average FICO score and an 81 percent cosigner rate.2”

Recently, there have been signs that the private student loan market may again be on the
rise. For example, Sallie Mae is projecting growth in new loans for the second consecutive year:
in the first two quarters of 2012, Sallie Mae originated almost $1.5 billion in student loans, and

% Doug Schantz, U.S. Bank Quickly Exits the Private Student Loan Market, CHEAPSCHOL AR ORG, March 28, 2012,
hitp://cheapscholar.org/2012/03/28/u-s-bank-quickly-exits-the-private-student-loan-market/.

* Victoria Finkle and Andy Peters, U.S. Bank, Chase Pull Back from Student Lending, AMERICAN BANKER, Mar,
30, 2012, available at hitp://www americanbanker.com/issues/1 77_63/us-bank-student-lending-cfpb-1048016-
1.html.

“Discover Completes Acquisition of the Student Loan Corporation, pymnts.com,

http://pymnts.com/news /businesswire-feed/201 1 january 03/discover-completes-acquisition-of-the-student-loan-
corporation-20110103005213/; see also David Benoit, Discover to Buy Citi Student Loan Porifolio, WALL STREET
JOURNAL, Sept. 1, 2011, available at

http://online.wsj.com/article/SB10001 4240531 1190458320457654431322801 4344 .htm 1.

* In the first two quarters of 2012, Sallie Mae issued $5.6 billion in FFEL asset-backed securities, compared to $2.6
billion of private asset-backed securities — establishing themselves as an industry leader in the practice. The
corporation plans to “actively and aggressively . . . acquire additional portfolios,” demonstrated by their purchase of
$2.8 billion in FFEL loans in the first two quarters of 2012. SLM Corp., 2012 Q2 Conference Call to Investors (July
19, 2012) (transcript available at http://seekingalpha.com/article/732671-sIm 2 t-disc q2-2012-
results-eamings-call-transeript ?part=single).

* Press Release, Wells Fargo, Wells Fargo and Wachovia Merger Completed, January 1, 2009, available at
https:/fwww.wellsfargo.com/press/2009/20090101_Wachovia_Merger.

* Compare Sallie Mae, Corporate Overview, https.//www1 salliemae.com/about/corp_leadership/, and WELLS
FARGO & CO., WELLS FARGO & COMPANY ANNUAL REPORT 2011, 239 (2011),
https:/fwww.wellsfargo.com/downloads/pdf/invest_relations/wf201 1annualreport. pdf, with STUDENT LENDING
ANALYTICS BLOG, Discover Acguires Citi’s Private Student Loan Business; Sallie Mae to Take Federal Loans,
http://studentlendinganalytics.typepad. com/student_lending_analytics/2010/09/discover-acquires-citis-private-
student-loan-business-sallie-mae-to-take-federal-loans html.

%6 SL.M CORP., ANNUAL REPORT, 8 (2008), https://www] salliemae com/NR/rdonlyres/ACG450B59-A4A0-4586-
9B4C-253FF335008B/10725/FINAL20081 0OKBOWT2868BOWO012_BITS N_1422 pdf.

*7 SLM Corp., supra note 22.
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the company projects a year-end origination total of at least $3.2 billion.s Less detailed
reporting by other relevant lenders makes it more difficult to estimate the growth in those
companies.

Figure 1: Annual Sallie Mae Private Student Loan Originations.?

Sallie Mae Annual Originations

=

=
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Private lenders have also begun to offer new loan products. The big three lenders all
offer fixed-rate loans with the lowest interest rates ranging from 3.72 to 6.79 percent for those
who qualify. For example, the Sallie Mae fixed-rate loan advertises an interest rate of 5.75
percent to 12.875 percent, depending on credit history and other criteria.®® Executives say that
these new loan options are increasing in popularity, with some schools looking at the fixed-rate
option “as a favorable alternative to PLUS and Grad PLUS” loans. It is clear that while some
lenders have moved out of the space, others are intent on re-growing their market power after the
dip of the Great Recession, and in fact have already begun to do so. It is unclear, however,
whether the gradual improvement of the private loan market will once again loosen private
market standards for student loans.

The Borrower Experience: Confusion with a Price Tag

¥ Press Release, SLM Corp. Sallie Mae Reports Second-Quarter 2012 Financial Results 30 (July 18, 2012)
available at https://iwww] salliemae.com/NR/rdonlyres/419DF6AE-COBB-482B-81 CA-
3EF94DEB28AY/16488/381351 ACL.pdf .

* Author's analysis of Sallie Mae Corporation eamings reports, 2006 — 2012, available at

https:/fwww] salliemae.com/about/investors/stockholderinfo/eammgsinfo him.

3 Press Release, SLM Corp., Sallie Mae Introduces Fixed Rate Pnivate Education Loan (May 7, 2012) available at
https:/fwww]1 salliemae. com/ab ws_info/s 1 Sallie+Mae-tintroduces+Fixed-
Rate+Private+Education+Loan htm.

MsLM Corp., supra note 22,
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About 2.9 million students have private loans, owing approximately $150 billion in
debt.*? Last January, Young Invincibles conducted an online survey to research issues facing
private loan borrowers. We received over 13,000 responses to the survey and released a
subsequent report with NERA Economic Consulting on a subset of that population — those who
had an undergraduate or graduate degree. Certainly, borrowers with higher debt levels are
more likely to participant in a self-selected survey, and so the population that we heard from
represented borrowers with the highest range of debt levels. An examination of this population
sheds light on some of the worst practices, both in origination and repayment. of private lenders.
These debtors described a system of confusion and misinformation on the front-end of
borrowing, along with surprise, heartache, and at times, financial disaster, as they attempted to
repay their loans. As previously mentioned, Young Invincibles also recently completed a 20-
state, 40-city national youth bus tour, where we hosted 100 youth roundtables to hear directly
from college and non-college vouth about the economic issues they faced.3* Unsurprisingly.
roundtable participants frequently raised issues surrounding student loans.

So what did we find? First and foremost, many students and borrowers are lost in a
complicated and costly process. It is important to stress that students do have a responsibility to
do their homework to understand the obligations of a student loan. However, the sheer
complexity of student loan options and terms, and the fact that many young students are making
their first major financial decision, necessitates that the key institutions involved take aggressive
steps to ensure that students are informed consumers. Unfortunately, these institutions often fail
this obligation, and many 18 year-old students are left taking out loans, sometimes as large as a
small mortgage, with little guidance or protections.

About 63 percent of survey respondents misunderstood or were surprised by aspects of
their student loans or the student loan process: similarly. about two-thirds of private loan
borrowers. including those who took out both private and federal loans. said that they did not
understand the major differences between their private and federal options.3s Current law does
require disclosures regarding federal options, and about private terms; however, these disclosures
have proven to come too late, and, thus far, have been ineffective.3 By the time students know
that they must apply for private loans, or take on loans at all, they have already made college
decisions.

Most borrowers in this survey — 80 percent — turned to their schools as trusted sources of
information for these loans.?” As one borrower told us. “I would have researched more. but I
didn’t know what to research.” We have heard this over and over: borrowers don’t know the
right questions to ask their financial aid offices, vet they rely on them heavily — and those offices
often do not have the right answers. For example, several borrowers were wrongly assured that
they would be able to consolidate their private loans upon graduation into their lowest interest

32 Tanet Lorin, Students Pay SLM 9.25% on Exploitive Loans for College, BOOMBERG BUSINESSWEEK, June 5, 2012,
available at http://mobile businessweek com/news/201 2-06-05/students-pay-slm-9-dot-25-percent-on-exploitive-
loans-for-college.

P See WHITSETT, supra note 2.

34 YoUNG INVINCIBLES, supra note 6.

35 Jd.

Y15 USC § 1640 et seq.

3 1.
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rate loan. College financial aid offices are not serving our students adequately, but they are not
alone. Roundtable participants during the Young Invincibles bus tour often stressed the lack of
guidance throughout the process: high school students and their families frequently have no one
to turn to as they’re first making these decisions.®® As students search for college payment
strategies, career and college counseling in high schools are understaffed and undertrained to
give adequate guidance.

It is problematic, yet unsurprising, then, that of the high-debt borrowers surveyed,

¢ About 20 percent mentioned their repayment terms as a source of
misunderstanding and/or surprise;

¢ About 20 percent mentioned the amount of their monthly payments as a source of
misunderstanding and/or surprise;

* About 15 percent mentioned their interest rates as a source of misunderstanding
and/or surprise.®

Clearly, the information gap between what borrowers know and what they must know to

make informed decisions is enormous. At the same time, many borrowers stated a frustration
with their inability to qualify for federal loans.® Those that knew that federal loans were a better
option at times found that they did not qualify for those loans, for example because their family
income did not meet the standard for federally subsidized Stafford loans, despite the fact that
they may have been paying for college independently.

We also hear frequently about significant problems after loans go into repayment and
borrowers attempt to navigate life crises, repayment options, and the implementation of
particularly draconian loan terms. These problems range from the unfair and incompetent
customer service and loan practices, to the more extreme default and bankruptey complications.
I wanted to share just a few stories of borrowers, consistent with the types of stories we hear
regularly from our members.

For example, Cassandra in Cleveland. Ohio, has about $90,000 in private loans through
Sallie Mae, which has been particularly unforgiving.#* When she was struggling and needed to
make interest-only payments, Sallic Mae did not process her requests. She was denied for a
deferment when her husband, one of the millions of Americans falling victim to the recession,
lost his job. Another borrower told us that some months when he has extra income, he tries to
put it against the principal of his highest interest loan to pay that one off more quickly.# But
instead, Sallie Mae spreads these payments across all of his loans, making it a negligible amount
and applying it to the lower interest loans as well; alternatively, Sallie Mae sets the extra
payment aside as a credit toward the next month’s interest-only payments, so that it doesn't touch

% Y QUNG INVINCIBLES, supra note 6, at 13-6.
% WHITSETT, supra note 2, at 2.
“ These observations are a combination of subsequent analysis of the approximately 13,000-person survey, as well
as more m-depth interviews with survey participants.
:: Telephone interview by Nicholas Kelly with Young Invincibles survey participant (July 2012).
Id.
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any principal balance. These issues are nearly impossible for inexperienced borrowers to
anticipate on the front-end, and nearly impossible for borrowers to fight while in repayment.

At times, these problems become even more serious. One borrower from Massachusetts
has had a particularly hard time financially since he graduated from college.®® A few years ago,
Fred was the victim of a violent crime, sustaining injuries to his face and head. With no health
insurance, the medical debt he accrued further devastated his finances, and he was forced to file
for bankruptcy. But with student loans nearly impossible to discharge in bankruptcy, he still left
the proceedings with $51,000 in student debt.

Another borrower, Bridgette, told us that when she went into the Peace Corps after
graduation, she was able to get her $20,000 in federal loans deferred, but her private lender
would not defer her $46,000 in private loans.# To deal with this, her mother agreed to help and
make the payments for her while she was gone.

A few months before Bridgette’s return in 2009, her mother’s father passed away. The
emotional and logistical crisis that ensued led to one missed payment, and then a second one.
After missing the second payment, the loan was charged-off and shifted to the recovery
department, meaning that the full amount came due. She was told that the only way to move the
debt back into regular repayment would be by making a lump sum payment for 60% of the
balance, or $27,600.

Currently, she has it set up with the bank to make $300 monthly payments. Nothing has
been put in writing and she does not get a monthly bill. Any statements as to the remaining
balance or interest being charged only come after she makes an explicit request for that
information. She is unable to check her balance or the receipt of payments online. She still gets
bullying calls from the bank.

The debt shows up as delinquent every single month, even though she has made monthly
payments for three years now. She has five separate loans, and each of them shows up as a
distinct delinquency; unsurprisingly. her credit score has plummeted. Meanwhile, she has no
hope of coming up with the lump sum required to rebuild her financial future, as none of her
monthly payments can count toward the $27.500.

As borrowers come to us and share their experiences, they paint a picture of draconian
loan terms, widespread misinformation and misunderstanding, and frustration with the continued
inaction of political leaders. That picture is generally not pretty. As millions of borrowers
struggle to deal with the after-effects of the pre-recession lending boom, and millions more
attempt to navigate the more stringent post-Recession private loan market, we must act to ensure
that these borrowers are not left out in the cold.

Looking Ahead: Tools for Success




71

Regulators, legislators in charge of market oversight and ongoing lawmaking, consumer
advocates and lenders themselves should concern themselves with both helping current
borrowers who are struggling, and educating new borrowers as to their best lending options.
Borrowers are provided with little information before they enter the lending system, and must
negotiate a maze of traps along the way — misinformation, unfair lending practices, and the
recession — to name a few. The very institutions that have failed these borrowers up to this point
must take action going forward.

Assist Current Borrowers

Stakeholders should ensure that current borrowers receive fair treatment that is
responsive to the current harsh economic climate. While federal loans have many basic consumer
protections built in, private student loans are often missing these key features, which are most
critical during times of economic distress. Similar to the foreclosure crisis, it is not in our
economy, our country, or our students” best interest to simply let millions of borrowers default
on their private student loans.

First, we must rethink the way we treat private loans in bankruptey. Past evidence and
current predictions show that allowing private student loans to be discharged in bankruptcy has
minimal impact on the ability of lenders to provide this option to borrowers.* In fact, when
asked in a quarterly investment conference call this spring, Sallie Mae CEO Albert Lord agreed
that it would be “reasonable™ to allow for bankruptcy after a *3-4-3-6 year period.”* However,
he did take issue, in treating federal and private loans differently in bankruptey. When asked
about the impact on the private student loan pricing or the market in general, Lord stated that he
didn’t know “that one could measure the effect, it would be so small.”™ Industry has shown at
least an openness to helping these borrowers: so, too, should Congress.

Second, the Department of Education should conduct outreach to high-debt, struggling
borrowers to direct them to the new student loan complaint system established by the Consumer
Financial Protection Bureau. Many high-debt federal borrowers also have private loans, and the
Consumer Financial Protection Bureau, for the first time, provides private loan borrowers a place
to go.*® We have already referred numerous borrowers to the complaint system to seek help with
their issues — be it an inability to get a response from a lender around unfair charges, concerns
about financial distress and an ability to make payments, or general complaints with the ways in
which schools and lenders have marketed themselves to borrowers. But we are only one
organization, and there are millions of private loan borrowers. Email and other online outreach

* CONSUMER FINANCIAL PROTECTION BUREAU, supra note 7 at 74,

e sIM Corp., 2012 Q1 Conference Call to Investors, April 19, 2012 (transcript available at
http://seekingalpha.com/article/511971-slm-s-ceo-discusses-q -201 2-results-eamings-call-transcript ?part=single ).
7 Id, See also Discover Fin. Servs., Quarterly Report (June 25, 2012) (stating “The enactment of this legislation,
which has been proposed in past Congresses without success, could adversely impact our student loan business and
our borrowers, although we believe that our underwriting practices and the high percentage of our loans that have
cosigners reduce the nisk to our business from the possible enactment of this legislation™),

http://biz.yahoo.com/e/1 20626/dfs10-q.html.

% Press Release, Consumer Financial Protection Bureau, Consumer Financial Protection Bureau now taking private
student loan complaints (Mar. 5, 2012), available at http://www consumerfinance.gov/pressreleases/consumer-
financial-protection-bureau-now-taking-private-student-loan-complaints/,
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through the Department of Education could help provide relief to significant numbers of
borrowers.

Finally, legislators should consider allowing private borrowers who did not take
advantage of their full federal eligibility when they originally took out loans, can refinance their
private loans and consolidate into federal loans. Student loan experts agree that students should
generally exhaust their federal student loans options before turning to private loans but this often
does not happen. For example, under this proposal, a borrower who took out $3,000 in federal
loans and $5,000 in private loans when they were actually eligible for a full set of federal loans
could refinance that $5,000 of private debt into federal debt. This would allow borrowers who
may not have been adequately informed of their full eligibility to correct the mistake, while still
compensating private lenders. Countless debtors, often full of regret. tell us that they would not
have taken out private loans, but “I just didn’t know.” This would allow those borrowers to
finally make that choice.

Ensure Fair Practices for Future Borrowers

Moving forward, there is much we can do to protect future student borrowers,
particularly given the fact that the private loan may again increase. A consistent theme runs
through the responses that we received in our private student loan survey, comments from
participants on the bus tour, and feedback throughout our work around student loans: student
borrowers feel lost in a complicated, murky, and costly process that too often renders them
powerless. Certainly, students have an obligation to learn their rights; but the very institutions
that they rely on to educate them often do not provide adequate information. The complexity of
student loan options and terms often means that borrowers have a superficial understanding of
their loans. Even as we move out of the Great Recession, the job market for young people
starting their careers is projected to remain harsh.* Stakeholders should be vigilant to ensure a
fair, transparent private loan market emerges as we climb out of a difficult economic climate,
and create an environment where consumers hold enough information to make rational decisions
for themselves.

First, we need aggressive action to improve student information when it comes to
borrowing money. Entrance counseling should include a series of knowledge-testing questions
about student loans that borrowers work through early in the process. Lenders should be
required to obtain certification of financial need before disbursing private student loans — a
practice that fell out of fashion earlier in the decade, but has seen a comeback lately.s
Additionally, email and mail solicitations should include a clear explanation of repayment terms
upfront, not just interest rate estimates and vague references to federal options. Borrowers
should not have to apply for loans to understand the repayment terms associated with them: they
should be able to shop carefully far in advance.

9 See RORY O SULLIVAN AND ALISTAIR JOHNSTON, YOUNG INVINCIBLES, NO END IN SIGHT? THE LONG-TERM
YOUTH JOBS GAP AND WHAT IT MEANS FOR AMERICA (2012), hitp://younginvineibles.org/wp-
content/uploads/201 2/07/No-End-In-Sight-7.9.12 pdf,

0 CONSUMER FINANCIAL PROTECTION BUREAU, supra note 7 at 3-4,
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Second, many borrowers have come to us with difficulties in qualifving for a full set of
federal loans because while the system holds them out to be dependent on their parents, their
families in fact are not contributing to their higher education. Easing the application process to
proving independence and better communicating the ways in which students can show their
independence will facilitate greater access to better federal lending options.

Finally, legislators and regulators should ensure that borrowers fully understand the
differences between the new private loans offering fixed interest rates and federal loans. Sallie
Mag has reported that the fixed rate option has been well-received by schools especially, and that
some schools have taken a look at fixed rate option as a favorable alternative to PLUS and
GradPLUS loans.* While some students may qualify for lower interest rates on the fixed rate
private loans, schools and lenders have obligations to ensure that students receive the full scope
of information surrounding the terms of these loans. This information is important if these loans
are targeted at specific types of students, like graduate students. For example, even if a future
teacher and master’s degree candidate receives a competitive interest rate on a fixed-rate private
loan, he or she may be better served taking out the federal loan due to other terms involved, such
as more flexible payments based on income or deferment during times of unemployment. These
federal options are particularly helpful given that so many teachers lost their jobs over the past
few years, and illustrate the type of decision-making that needs to go into loan choices. That
teacher must have upfront, transparent information before making a borrowing decision.

The private lending market has been a roller coaster over the past decade. The rapid
increase in the market in the first half of the decade resulted in a myriad of problems for
consumers. Lenders aggressively marketed loans directly to consumers; students, with little
background on the loans and other available options, took up private loans and often forewent
better federal options. Many borrowers, often lacking full information about their options and
facing a tough economic climate, hold unmanageable debt and face unfair lending practices.
Meanwhile, while the private loan market shrank and consolidated during the Great Recession,
signs show that this market is again growing. As the student loan market expands and evolves
and youth unemployment remains high, stakeholders must assist struggling borrowers and set up
the next generation of college-goers for a better financial future,

TsLM Corp., supra note 22.
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PREPARED STATEMENT OF JACK REMONDI

PRESIDENT AND CHIEF OPERATING OFFICER, SALLIE MAE
JULY 24, 2012

Good afternoon Chairman Brown, Senator Corker and Members of the Sub-
committee. My name is Jack Remondi. I am the President and Chief Operating Offi-
cer of Sallie Mae. I thank you for the opportunity to testify on the private education
loan marketplace, which has witnessed a significant transformation in recent years.
More than ever, a college degree provides a pathway to a lifetime of higher income
and employment. Yet, with today’s cost, most families find they need to finance a
portion of the total cost. Private education loans provide a small, but important,
supplement for students and families that can help them access a higher education.
In our 40 years, Sallie Mae has helped more than 31 million Americans achieve
their college dream. As a result of our experience, Sallie Mae understands the im-
portance of education, and how it can drive positive economic change for individuals
and families across the economic spectrum. We take seriously our role of providing
responsible private education loans to those who rely on them when making the col-
lege investment.

As the country’s leading saving-, planning- and paying-for-college company, with
the mission of helping make higher education accessible and affordable for American
(fiamilies, Sallie Mae 1s grateful for this opportunity to share our perspective in this

iscussion.

Overview

The market for private education loans is a small, but important, source of fund-
ing that helps students and families responsibly fill the gap between their own in-
come and savings, financial aid, grants, Federal loans, and the total cost of their
chosen college or university. Created decades ago, at a time when available aid was
not enough to meet the full cost of education, private education loans were intro-
duced to support families in meeting remaining costs after other resources and were
never intended to replace Federal aid. In fact, they were originally called “supple-
mental” loans, indicating their stated purpose. We recommend that the Committee
consider today’s market in terms of size and providers, and its limited, but impor-
tant, supplemental role in financing higher education.

In academic year 2007-08, students and families borrowed $23.2 billion in “non-
Federal,” or private education loans, representing about 6 percent of all spending
on higher education. With increases in Federal loan limits, more robust under-
writing standards and a very difficult economic environment, 3 years later, in aca-
demic year 2010-11, students and families borrowed less than $8 billion in non-Fed-
eral edlucation loans, representing about 1 percent of total spending on higher edu-
cation.

Over the same period, however, the Federal loan program grew by 50 percent,
from $69 billion to $104 billion.2 Today, Federal loan originations are 13 times that
of private education loans.

We believe that education loans are not meant to be the sole source of higher edu-
cation funding. In fact, we administer 529 college savings plans and interest-free
tuition installment plans for millions of families. When those and other aid are not
enough, families consider borrowing, and when they do, as with any loan, education
loans should be taken out with care. Students and their families need to assess the
total cost of education, not just the bill for the current semester, and be sure that
what they borrow is what they can afford based on current and projected financial
resources.

As a means for achieving economic success in America, a higher education is more
valuable than ever. Various studies have estimated that college graduates will earn,
on average, between $650,000 and $1,000,000 more over the course of their careers
than those with only high school diplomas.3 In addition to increased earnings poten-
tial, a higher education results in lower unemployment rates. National unemploy-
ment figures for June were at 8.2 percent; however, Americans with a bachelor’s de-
gree or higher had a jobless rate of just 4.1 percent. The benefits of employment
extend to new college graduates, as well. The unemployment rate of new graduates
is 9.8 percent compared to 20.6 percent for their same-age peers with no post-sec-
ondary education.*

1College Board, “2011 Trends in Student Aid”, McKinsey & Company.

2 College Board, “2011 Trends in Student Aid”.

3 Georgetown University Center on Education and the Workforce, August 2011.
4Bureau of Labor Statistics, Current Population Survey, June 2012.
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Higher education is a major lifetime investment and helping college-bound stu-
dents and their families responsibly make this investment is Sallie Mae’s top pri-
ority. Experience has taught us that a one-size-fits-all approach does not work. That
is why we have developed a suite of tools and products that help students and fami-
lies build plans that are right for their situations and that will assist them whether
college is a long way off or right around the corner.

Our goal is to educate families up front about the entirety of the education finance
process, and to make sure that access yields success. Families will be their own best
defense against over-borrowing if they keep these basic principles in mind:

e Choose a school that is within financial reach.

e Create a financial plan that goes beyond the first year and includes all the ex-

pected costs through graduation.

Consider career plans and likely starting salary in the borrowing decision.

Remember that loans require repayment.

Explore Federal loans first.

Keep balances down by doing whatever can be done to make loan payments

while in school.

e Make loan payments, even partial ones, if at all possible when out of school to
keep balances from growing out of control. Deferring payment is the same as
borrowing more—the loan balance grows every day.

e Perhaps most important of all, graduate. Nobody wins when debt is incurred
for a degree that does not materialize. Student loans without a degree mean
loan payments without the increased employment prospects and higher earn-
ings to support them.

Sallie Mae has a long-standing practice of advising a “1-2-3 approach” to paying
for college to empower families to make informed decisions. Specifically, we rec-
ommend that families do the following:

1. Use scholarships, grants, savings and income.

2. Explore Federal loans.

3. Consider an affordable, responsible private education loan to fill any remaining

gap.

The Administration’s recent report on private education loans stated, “Students
and their families would be better served by having access to all pertinent financial
information concerning the college decision prior to deciding which college to enroll
at and how much debt to incur.”> Sallie Mae couldn’t agree more. Although applying
for financial aid is an annual exercise, we encourage families to plan for the multi-
year commitment required to fund a college degree. In fact, we design our planning
tools to assist families in determining how to meet the full costs of a college edu-
cation. A 1-year snapshot is simply not enough.

Our free Education Investment Planner gives families the tools and information
they need to become educated planners and savers. The free tool helps users “know
what they will owe” over the entire course of completing their college degree, and
assess before borrowing whether that amount will be manageable given their cur-
rent and expected future income.

In most cases, higher education is a family commitment. Sallie Mae’s How Amer-
ica Pays for College research found that three out of four families believe parents
and students should share the responsibility for paying for college. In practice, six
out of 10 parents contribute, either through savings or borrowing, to fund their chil-
dren’s educations. Our private education loans are designed to support that shared
responsibility and commitment. Last year, over 90 percent of our new private edu-
cation loans had a cosigner, usually a parent.

At Sallie Mae, efforts to inform students and families about their loans begin at
loan application and continue until the loan is paid in full. During the application
process, students and their cosigners view monthly and total payment information
customized to their borrowing amount and qualifying interest rate. Applicants are
presented with a choice of interest rate structure, variable or fixed, and a choice of
repayment options that include in-school payments of interest, nominal payments
of $25 a month or deferred payments.

Once approved, customers receive multiple disclosures with detailed loan informa-
tion. These communications clearly highlight the availability of Federal loan pro-

5Consumer Financial Protection Bureau and Department of Education, “Private Student
Loans,” July 2012.
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grams, quantify expected monthly payments and finance charges, encourage the ap-
plicant to shop around, and outline the right to cancel the loan after disbursement.

The education process continues after loan proceeds are disbursed. Our private
education loan customers receive statements monthly that detail their loan balance
and accruing interest. Customers who elected to defer payment while in school are
reminded of the effect that making in-school payments would have on their total
loan costs. This continuing education has been successful, and we are pleased that
so many of our customers have benefited from this cost-saving practice.

Sallie Mae’s private loan portfolio is strong, and our underwriting is sound. Even
in these tough times, the vast majority of our customers are successfully making
on-time payments. In fact, 90 percent of our loans in repayment are current. Our
private loan delinquencies have steadily declined since the peak of the recession,
and charge-offs have dropped from a high of 6 percent of loans in repayment to 3
percent this year.

Still, we recognize that the economic recession has posed real and significant chal-
lenges for some of our customers. Our success depends on our customers’ success,
and therefore, we are committed to working with customers to help them navigate
difficult financial circumstances and preserve their good credit standing. To assist
borrowers with past due loans, we reach out to gain an understanding of the indi-
vidual circumstances they face. To customers who have exhausted traditional repay-
ment options and are demonstrating a reduced ability to pay, we offer a mix of re-
payment products, counseling and collection programs that give them the best op-
portunity to manage their debt obligations and succeed. These options include re-
duced monthly payments, interest-only payments, extended repayment schedules,
and temporary interest rate reductions, all scaled to a customer’s individual cir-
cumstances and ability to make manageable payments. Since 2009, we have modi-
fied $1.1 billion in loans to help our customers manage their loans.

Nonetheless, in some cases, loan modifications and other efforts are insufficient
and bankruptcy may be the only path. Sallie Mae supports reasonable reform to
bankruptcy laws that would allow borrowers to discharge their education loans—
both private and Federal—after a good faith period of attempting to repay. Any re-
form must recognize that education loans have unique characteristics and benefits.
They are unsecured credit extended to borrowers whose assets are initially limited,
but can be expected to grow over a lifetime of greater earnings power attributable
to the value provided by the education obtained through these loans. Consequently,
given the lifelong nature of this “collateral,” Congress saw fit that neither private
nor Federal loans be easily dischargeable in bankruptcy. This has been the case for
Federal loans since the late 1970s. Private education loan rules, which had mixed
treatment depending on the lender/guarantor, were standardized with the same pro-
tection in 2005.

Recent graduates with sizable education loans and relatively few assets, a com-
mon combination in education lending, create a moral hazard that drove the cre-
ation of these bankruptcy protections. “Many Students Avoiding Payment of Loans
by Filing for Bankruptcy” was a 1976 New York Times headline about this unique
problem. As graduates become employed, increase their earnings and assets and rec-
ognize the value of establishing good credit, this hazard diminishes. Sallie Mae sup-
ports bankruptcy reform that would require a period of good faith payments, that
is prospective so as not to rewrite existing contracts, and that applies to Federal
and non-Federal education loans alike.

Education loans are an important financial tool for responsible borrowers. They
help provide access to a brighter future. Responsible lending standards, clear infor-
mation and consistent laws are good for borrowers and lenders alike. We take this
point seriously. Sallie Mae is ever mindful that our success is tied directly to the
ﬁlnancial success of our customers, and our products and practices reflect that re-
ality.

Our loans provide important protections for the family, including tuition insur-
ance, and death and disability loan forgiveness. But the best protection inherent to
any loan, including a private education loan, is the underwriting of the loan itself.
Further, we all have a role to play in preventing over borrowing and working to as-
sure as many students graduate as possible.

In the last 5 years, the private education loan marketplace has undergone signifi-
cant change. Driven by the credit market crisis and changes at the State and Fed-
eral levels—including changes developed by Congress—today’s smaller private edu-
cation loan marketplace provides extensive disclosures, adherence to new rules for
financial aid offices, and tightened underwriting standards that better match loans
with a family’s ability to repay.

As you examine the private education loan marketplace, we hope Congress will
recognize the comprehensive series of legislative and marketplace changes imple-
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mented in recent years that strengthened consumer protections and witnessed prod-
uct innovations that have reduced costs for borrowers.

It is a mistake to believe “private” or “non-Federal” is synonymous with “un-regu-
lated.” The private education loan marketplace is extensively regulated. The vast
majority of private education loans are made through highly regulated traditional
banking channels, to borrowers protected by numerous State and Federal consumer
lending laws. As the Consumer Financial Protection Bureau and U.S. Department
of Education noted in their report:

Private Student Loan borrowers have significant protections under the
Truth-in-Lending Act (TILA), the Equal Credit Opportunity Act (ECOA),
the Fair Credit Reporting Act (FCRA), the Fair Debt Collection Practices
Act (FDCPA), the Federal Trade Commission Act (FTCA), and the Con-
sumer Financial Protection Act. (p. 67)

The Higher Education Opportunity Act of 2008 amended the Federal Truth-in-
Lending Act to establish a series of extensive, modernized disclosures to provide pri-
vate education loan borrowers clear, consistent, and easy-to-compare information
about private loans. Quoting again from the report:

The new Truth in Lending Act (TILA) disclosures for Private Student Loans
are unique to that product. No other installment loan is subject to quite so
much disclosure. (p. 68)

Also, the private education loan marketplace operates in accordance with impor-
tant common safeguards to private education loans that were developed by Congress
and passed as part of the Higher Education Opportunity Act of 2008. The HEOA
established borrower protections such as a guaranteed 30-day window to accept the
loan without term changes and the right to cancel loans after approval; it limited
certain practices, such as school co-branding; it regulated campus lender lists; and
it required borrowers to self-certify their costs of education and to confirm they are
aware of the availability of Federal loans before completing their private education
loan applications.

As a result of the Dodd-Frank Wall Street Reform and Consumer Protection Act,
rulemaking authority under many of these laws and regulations has been trans-
ferred to the Consumer Financial Protection Bureau. We have been working with
the CFPB, including participating in their recent study, to ensure that consumers
have access to responsible education loan products that not only help provide access
to higher education, but also are designed to help produce success.

At Sallie Mae, our disclosures provide borrowers clear, consistent, and easy-to-
compare information about private education loans.6 These disclosures inform bor-
rowers of the potential life-of-loan costs and provide multiple reminders to explore
the availability of lower-cost options, including Federal loans. In the most recent
findings of our How America Pays for College study, we found how effective these
reminders are:

e Of private education loan borrowers, 98 percent filled out the Free Application
for Federal Student Aid form, or FAFSA, which is the first step toward taking
out a Federal loan.

e Last year, 25 percent of students borrowed Federal loans only, 9 percent used
a mix of Federal and private loans, and 1 percent tapped private loans only.

We believe that these significant results are directly related to the increased dis-
closures provided to consumers. In addition, Sallie Mae has pioneered new products
and procedures designed to further help families make more informed, affordable
choices.

Today, most private education loans are certified by the school. Sallie Mae advo-
cates school certification as an important safeguard against over-borrowing; we will
not disburse a private education loan until the school financial aid office certifies
the need for and the amount of a loan. This is not because we are required to—
we are not—but because it is an important check against over-borrowing.

Until 3 years ago, nearly all borrowers deferred loan payments while in school.
In 2009, Sallie Mae became the first national lender to encourage payments while
in school. In addition, we designed shorter repayment periods based on loan
a}rlnounts, which, combined with in-school payments, dramatically reduce finance
charges.

We encourage payments before graduation because it saves thousands of dollars
over the life of the loan, and we reward customers who elect an in-school payment

6 Examples of these disclosures are available at www.SallieMae.com [primer.
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option with lower interest rates. Our in-school customers who opt for either the in-
terest payment plan or the fixed $25 per month plan can save an estimated 30 to
50 percent in total interest costs.

In academic year 2011-12, when offered the choice of three repayment options,
including no payments while in-school, 63 percent of Sallie Mae in-school customer
families choose to lower their costs of borrowing by making payments. This com-
pares to just 5 percent of customers who made in-school payments before we intro-
duced the practice of encouraging them.

One area where we are anxious to see some change is in the area of working with
defaulted borrowers. For those who have defaulted on their Federal loans, the Fed-
eral rehabilitation program provides a powerful incentive to borrowers to return to
regular repayment and rebuild their credit. Under this program, if a customer
makes a specified number of timely payments, his loan is “rehabilitated” and, by
law, the default must be removed from his credit history. The statute requires the
lender to report this change to the credit history. For all other consumer credit,
however, the Fair Credit Reporting Act does not allow such a “second chance.”
There is no provision for lenders to rehabilitate defaulted private loans and then
request the removal of a default that did, in fact, occur. For some time, we have
identified the need for a similar rehabilitation solution. We believe it is appropriate
for Congress to consider legislative changes that could provide this option to private
education loan borrowers.

Conclusion

Higher education is an American priority, and how to pay for college is a family
decision. Families will maximize the return on their investment when students
graduate; thus, they should approach paying for college as they would any other se-
rious investment: by understanding the full cost and the expected return.

Sallie Mae has long recommended that students and their families finance higher
education from savings, scholarships, grants, Federal student loans, and, if nec-
essary, a responsible private education loan.

Private education loans are a small but critical component of how families pay for
college. Used by just 10 percent of families, private education loans help families
cover the gap between other financial aid and their chosen school’s cost of attend-
ance.

Legislative changes and market forces have combined to make private education
lending better understood by families, better underwritten, and more targeted to
provide the needed financing that can be the difference between achieving an aca-
demic goal and failing to do so.

Sallie Mae is proud to have helped more than 31 million Americans achieve their
dream of a higher education. We pledge to continue responsible lending practices
and to work with policymakers where there are opportunities to make further im-
provements.

Thank you. I would be pleased to answer any questions you may have.



RESPONSE TO WRITTEN QUESTIONS OF SENATOR REED FROM
ROHIT CHOPRA

Q.1. Are we seeing some signs of renewed growth in volume for pri-
vate student loans? What steps should we take now to prevent a
return to the lax underwriting and predatory lending that we saw
between 2001 and 2008?

A.1. Since 2008, origination of private student loans has grown, but
has not reached the level seen prior to the financial crisis. In the
Report on Private Student Loans submitted by the Director of the
Consumer Financial Protection Bureau (CFPB) and the Secretary
of Education, CFPB Director Richard Cordray and Education Sec-
retary Arne Duncan each recommended that Congress consider re-
quiring all private student loans to be “certified” by the school’s fi-
nancial aid office. This step could help students to avoid overbor-
rowing and help to ensure that schools have the opportunity to
counsel students about potentially lower-cost loan options before
students take out private student loans.

Q.2. Are you seeing patterns of complaints from borrowers? What
are some of the more frequent complaints? How have they been re-
solved?

A.2. Since launching our consumer response function for student
loan complaints in March of this year, we've received over 2,500
complaints from borrowers experiencing difficulties with their pri-
vate student loans. Prior to the establishment of the CFPB and the
ombudsman function for private student loans, there was no single
point of contact for consumers to file complaints about private stu-
dent loans.

The most notable subset of these complaints involves borrowers
seeking loan modifications due to difficulty securing adequate em-
ployment. A significant number of borrowers are experiencing gen-
eral servicing problems, ranging from billing disputes and lost pa-
perwork to difficulties obtaining alternative payment plans adver-
tised by lenders and servicers.

We are pleased that many of these complaints have been favor-
ably resolved by lenders and servicers. Borrowers have been able
to enroll in new payment plans and have received refunds for er-
rors by lenders and servicers. Pursuant to Section 1035 of the
Dodd-Frank Act, we will provide a report to Congress later this
year providing further details on the student loan complaints we
have received.

Q.3. In the private student loan report that the CFPB and the De-
partment of Education submitted to Congress last week, it was
noted that in the wake of the student loan boom and bust there is
more than $8 billion in defaulted private student loans. What steps
can lenders take to assist borrowers who are in default on their
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private student loans? Are there examples of lenders that have
made significant efforts in this regard?

A.3. Unlike many other consumer financial products, such as auto
loans and mortgages, student loans are not secured by collateral
and very difficult to restructure in bankruptcy. These attributes
might reduce the incentive of lenders to employ typical loss mitiga-
tion interventions. It is also very difficult to restructure private
student loans in bankruptcy proceedings, further diminishing lend-
ers’ incentives to offer loan modifications.

To our knowledge, there have not been examples of successful
large-scale efforts by lenders to modify private student loans in de-
fault. Generally speaking, defaulted loans are charged off and lend-
ers often take legal action or utilize third-party debt collectors to
make recoveries.

RESPONSE TO WRITTEN QUESTIONS OF SENATOR REED FROM
DEANNE LOONIN

Q.1. How much responsibility do institutions of higher education
bear in the private student loan boom and bust described in the
CFPB report? What should their responsibilities be going forward?
A.1. There are many ways in which institutions of higher education
bear some responsibility for the boom and bust cycle and the re-
sulting harm to student borrowers. The clearest example is the cost
of higher education. There are many reasons why costs have sky-
rocketed and schools are not fully to blame, but they do share some
of the blame and responsibility to help curb costs and therefore re-
duce student borrowing.

In addition, particularly prior to the credit crisis, many schools
engaged in practices that created conflicts of interest, including
promoting certain lenders, marketing lender products at schools,
and referring students to particular lenders. Schools bear the re-
sponsibility of ensuring that they are acting in the best interests
of students, not lenders.

Some schools bear direct responsibility for the boom and bust
cycle due to irresponsible institutional lending practices. These
practices are documented in detail in the CFPB report and in
NCLC’s January 2011 report, “Piling It On.”

Going forward, schools can help prevent harm to students by es-
tablishing effective counseling and loan certification programs.
They can also provide transparent information about financial aid
packages, clearly delineating grants vs. loans and Federal loans vs.
private loans.

Schools should work only with lenders that include FTC Holder
notices in their loan agreements. In addition, schools that refer stu-
dents to particular lenders should provide as much information as
possible to students about these products. Schools should inves-
tigate lender practices and take steps to work only with lenders
that meet minimum standards and do not engage in deceptive and
abusive practices.

Q.2. The CFPB and the Department of Education recently made
recommendations regarding improvements to private student loans
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to Congress. What are your thoughts on these recommendations?
What additional recommendations to Congress would you suggest?

A.2. We support the recommendations in the July 2012 CFPB re-
port. However, we believe even stronger action is needed. Our addi-
tional points below focus on recommendations to Congress:

a. Bankruptcy reform. The CFPB and Department of Education
recommend investigating whether changes are needed to the
treatment of privateloans in bankruptcy. Although further in-
vestigation may be helpful, we believe that Congress has suffi-
cient information to restore bankruptcy rights to these bor-
rowers. There was no valid reason to eliminate these rights
for private student loan borrowers in 2005. Congress should
act quickly and restore bankruptcy rights for struggling bor-
rowers.
b. Non-bankruptcy relief for private student loan borrowers. The
report notes that private student loans do not offer any of the
debt management or mitigation options enjoyed by Federal
loan borrowers. We agree with the conclusion that Congress
should work with the CFPB and Department of Education to
investigate this issue further. However, this is not enough. We
recommend additional action, including:
¢ Investigating any regulatory barriers to private student loan
relief and working with regulators to amend guidance as
necessary to ensure that private lenders have flexibility to
offer meaningful relief to distressed student loan borrowers.

e Require that private lenders offer a standardized set of loss
mitigation relief prior to acceleration of debts.

e Create a mandatory, standard loan modification program for
distressed borrowers.

¢ Require private student lenders to offer death and disability
discharges and investigate the current discretionary death
and disability private loan discharge programs to determine
whether lenders are offering accurate information about
these options.

c. Ban mandatory arbitration clauses in private student loan
agreements.

We also urge Congress and the Federal agencies to investigate
servicing practices in the private student loan industry. Ultimately,
we recommend creation of national servicing standards that will es-
tablish minimum protections that must be offered to borrowers.
This may also require amendments to ensure that the Fair Credit
Billing Act applies to private student loans.

Thank you for holding this hearing and soliciting additional
input.

RESPONSE TO WRITTEN QUESTIONS OF SENATOR REED FROM
JACK REMONDI

Q.1. In the Consumer Financial Protection Bureau’s report to Con-
gress, it was noted that there was approximately $8 billion in de-
fault from 850,000 distinct private student loans that were made
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prior to the credit crisis in 2008. What percentage of these loans
are Sallie Mae loans?

A.l. Sallie Mae and eight other lenders provided a dataset com-
prised of loans originated between 2005 and 2011. As CFPB stated
in their report, this information was provided under a non-disclo-
sure agreement and is protected under various Federal laws as pro-
prietary and confidential business information (see footnote 3 on
page 109 of CFPB’s Report on Private Education Loans).

Sallie Mae does provide a significant amount of public data and
information on the performance of its private education loan port-
folio, every quarter, through its investor releases and its submis-
sions to the Securities and Exchange Commission. In terms of de-
faults, Sallie Mae reports the amount of loans that have been
charged off, meaning the amount that has failed to make a pay-
ment for 212 days. With the credit crisis and the onset of the reces-
sion, Sallie Mae experienced an increase in private education loan
defaults, i.e., charge-offs. Annual charge-offs peaked in 2009 at $1.3
billion and have since declined steadily since. For the first half of
2012, private education loan charge-offs were $459 million.

Q.2. In your testimony, you state that since 2009 Sallie Mae has
modified $1.1 billion in loans to help your customers. Please pro-
vide a breakdown of the types of modifications offered, broken
down by the number of borrowers, the dollar value of the modifica-
tion provided, and the percentage of modified loans that are cur-
rently in good standing.

A.2. During 2009, we instituted an interest rate reduction program
to assist customers in repaying their private education loans
through reduced payments, while continuing to reduce their out-
standing principal balance. This program is offered in situations
where the potential for principal recovery, through a modification
of the monthly payment amount, is better than other alternatives
available. Along with demonstrating the ability and willingness to
pay, the customer must make three consecutive monthly payments
at the reduced rate to qualify for the program. Once the customer
has made the initial three payments, the loans status is returned
to current and the interest rate is reduced for the successive 12-
month period.

Since the inception of the rate reduction program, we have cured
over 32,000 unique borrowers for $1.3 billion in outstanding loans.
All of the borrowers in the program have their interest rates re-
duced to a level where they can manage to keep up with timely
monthly payments. Roughly 50 percent of the customers in the rate
reduction program have their interest rate lowered to 1 percent in-
terest rate during the program period. Currently we are experi-
encing a 78 percent success rate, as defined by borrowers remain-
ing current and completing their 12-month program.

Q.3. When is a Sallie Mae private loan determined to be in default?
Please describe any programs or procedures that Sallie Mae has in
place to prevent borrowers from defaulting on their loans.

A.3. At Sallie Mae, we charge off the estimated loss of a defaulted
loan balance, at the end of each month, for loans that are 212 days
past due. Other lender’s policies may vary, since each lender makes
this determination as a result of guidance from their respective
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Federal banking regulator. In the Federal programs, a borrower is
considered in default if they have not made a payment in over 271
days.

It is important to recognize that the vast majority of our private
loan customers manage their payments successfully. In our most
recent quarter, our annualized private loan charge-off rate was 3.1
percent, down from 5.4 percent in 2009, a remarkable decline par-
ticularly in light of the current raised levels of unemployment.

The first step in preventing defaults is the loan underwriting
process, which assesses a borrower’s ability and willingness to
repay the loan. In most instances, our private education loans are
made to the family where a parent and student borrower share the
responsibility of evaluating loan choices and in making decisions
about loan amounts required to supplement other resources and fill
the financing gap.

One vital component of reducing defaults is early education for
borrowers on the value and costs associated with higher education.
That is why we provide tools, such as our Education Investment
Planner, to make sure that students and families can plan for the
full cost of attaining a degree.

We find that customers who make in-school payments have lower
delinquency rates when commencing full payment because they
have already developed good payment habits and have kept the
amount due lower. That is why we design our loan products to en-
courage in school payments, providing financial incentives to make
payments in school to keep borrowing costs low. We go beyond the
mandatory Truth-in-Lending disclosures, to show our customers
the choices that they have in products and the long-term costs/sav-
ings of those choices. We provide monthly statements to all private
education loan customers in school. Even for the one-third of our
customers who chose to defer payments while in school, we provide
them monthly statements and encourage them to make any pay-
ments to defray the long-term costs of their loans.

We also encourage customers to enroll to make payments via
auto debit, which results in significantly lower rates of delin-
quency. To incent them to enroll in this program, we typically offer
a 0.25 percentage point interest rate reduction.

Loan repayment and default prevention programs should be part
of a thoughtful strategy that (1) reduces the likelihood of default
over the life of the loan and related impacts to a consumer’s credit,
(2) makes the payment amount manageable given income and nec-
essary expenses, and (3) manages and reduces the overall and life-
time cost of borrowing. Sallie Mae’s position is that repayment
plans and strategies that ignore any of these components are likely
to yield unintended consequences in the long term.

Some of the repayment plans that Sallie Mae offers to distressed
borrowers include: tiered monthly payment options, interest-only
payment periods, extensions of loan terms, and forbearances. In ad-
ditional to the traditional programs, Sallie Mae developed the rate
reduction program described in the previous response. Critical to
the success of any of these tools is the process that we undertake
with the customer to make sure that the program will work. We
work with the customer to assess their overall financial situation.
With the customer, we assess their current private loan obligations,



84

Federal student loan payments, other consumer debts, income, and
discretionary and essential spending in order to put together a
comprehensive view of their personal budgets. We use this view to
help identify repayment options to best meet their individual situa-
tions and ability to pay. However, in all cases, we make clear to
the borrower that alternative payment schedules will increase the
overall cost of the loan.

We have modified loans for tens of thousands of borrowers, and
continue to make these modifications based on the borrowers’ per-
sonal situations. The great majority of these consumers have suc-
cessfully kept their loans from returning to delinquency or default-
ing.

Q4. For loans made between 2004 and 2008, what percentage are
in default? What is the dollar value of these defaulted loans?

A.4. Response: As part of our public disclosures, we provide de-
tailed default information. The vast majority of defaults occur with-
in 3 years of entering repayment. As a result, the vast majority of
our charge-offs since 2008 have been associated with our older
loans. Our charge-offs are reported in our quarterly investor disclo-
sures that we file with the Security and Exchange Commission,
which we discuss in our response to the first question. As part of
our public investor information, we do provide default information
on certain private education loans, which are eligible for
securitization trusts, by year of entering repayment and year of de-
fault. A sample table showing this information is included below.
The most recent public release was in our Q2 2012 Investor Pres-
entation, which can be found at hAtips://wwwl.salliemae.com/
about [ investors [ webcasts

Disbursed Principal
Entering Perlodic Defaults by Years In Repayment #-
Repaymaent Year  Repsymert (3m) 0 1 2 3 4 5 E i 8 9 0 11 12 13 1 Total
1998 M1 0.0% 0.0% 0.0% 0.0% 0.0% 01% 0.5% 08% 0.4% 02% 15% 0.7% 0.4% 0.3% 0.0% 50%
0.0% 0.0% 0.0% 0.1% 09% 0€% 14% 04% 0.3% 1.0% % 0.3% 09% 0.3% 00% 6.5%
00% 00% 00% 06% 11% 13% 06% 09%% 15% 15% 10% 08% 03% 00% 9.7%

1959

2000

00 0.0% 0.0% 0.1% 1.1% 14% 0% 1.8% 13% 23% 19% 1.5% 05% 0.0% 12.%
2002 0.0% 02% 0.2% 1.2% 1.1% 15% 16% 23% 1.9% 13% 0.7% 0.0% 12.4%
2003 0.0% 0.2% 0.6% 1.0% 13% 16% 27h 24% 1.6% 09% 0.1% 13.0%
2004 DO0% 02% 03% 19% 18% 30% 28% 18% 09% 01% 12.5%
2006

0.0% 0.0% 0.5% 256% 37% 33% 21% 12% 0.1% 13.4%
0.0% 0.1% 3

2.0% 0.4%
D0% 24%

2006
2007
2008

e 37% 24% 1.2% 01% 12.6%
6 29% 15% 01% 13.14%
18% 0 1% 12.4%

2009 D0% 34% 3156% ¢ 01% 9.0%
2010 0.0% 35% 2.5% €.3%
201 0.0% 1.9% 0.2% 1%

Nos: Dafa as of 530712

(1) UndepraduaieGraduate IDans maeted under the Signatue Student Loan drand

(2) Penodic Defauls for (e MOST ECET TR0 CARACAr YE&rS In Mepdyment ar for 3 DT year.

(3 Numerator [3 e amount of principal D BaCh CONOM Mal GRRIUTEd N #ach Yedr n Repayment. Dencminaior i3 I amount of SEsdursed prncipdd for thad Repayment Year.

Q.5. For loans made after 2008, what percentage are in default?
What is the dollar value of these defaulted loans?

A.5. See previous answer.

Q.6. How has Sallie Mae’s private student loan underwriting
changed since 20087

A.6. In 2008, we tightened our underwriting requirements and ap-
plications with coborrowers increased. Our proprietary under-
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writing model uses multiple factors to assess ability, stability, and
willingness to repay. To determine the ability to repay we look at
such factors as a family’s debt-to-income ratio and cash-flow avail-
able to manage outstanding debt. We assess the willingness to pay
by looking at credit scores and prior payment history. Today, our
loan originations have high levels of cosigners (currently about 90
percent for undergraduate loans). Our private education loans are
designed to support that shared responsibility and family commit-
ment. In fact, in the majority of cases, a creditworthy cosigner
helps applicants receive a lower interest rate offer than they would
otherwise and serves as a vital influence on the student’s bor-
rowing experience.

Since 2008, both the average FICO on new private education
loans and the percentage of loans that are cosigned have steadily
increased, as shown below:

e 2007: average winning FICO of 709 and 55 percent were co-

signed.

e 2008: average winning FICO of 726 and 65 percent were co-

signed.

e 2009: average winning FICO of 745 and 83 percent were co-

signed

e 2010: average winning FICO of 739 and 89 percent were co-

signed.

e 2011: average winning FICO of 748 and 91 percent were co-
signed.
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ADDITIONAL MATERIAL SUPPLIED FOR THE RECORD

Hearing on Private Student Loans: Providing Flexibility and Opportunity to Borrowers
Statement for the Record of the Education Finance Council
Committee on Banking, Housing and Urban Affairs

Subcommittee on Financial Institutions and Consumer Protection
July 24, 2012
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The Education Finance Council (EFC) is the trade association representing nonprofit and state agency
student lenders. For decades, these entities have provided access to higher education for hundreds of
thousands of students through low interest rate alternative student loans, These loan products give
students and parents an affordable option to finance the rising cost of higher education.

EFC’s submission to the Committee focuses on the Private Student Loan Report (Report) released by the
Consumer Financial Protection Bureau (CFPB) on July 20", Because the Report was developed from
data and public comments from an array of stakeholders, it serves as a good proxy for many of the
policy debates surrounding non-federal student loans.

The Report reinforces the fact that nonprofit and state agency alternative loan programs are consumer
friendly. The Report points to “consumer education, not using risk-based pricing, using fixed rates in
most cases, providing more repayment options, requiring all loans to be school certified, and having a
general mission to benefit the public” as key elements that distinguish nonprofit and state agency
alternative loan programs from other private student loans.” By acknowledging the characteristics of
these alternative loan programs, the CFBP properly determined that not all non-federal loans are the
same and not all non-federal loans are bad.

Unfortunately, the CFPB's assertion in the Report, which is echoed by many advocates, that federally
originated loans are per se less risky than private loans, is misleading®. Federally originated loans have
no protections against over-borrowing, Because student loans, particularly PLUS loans, originated by
the federal government generate a large amount of budgetary revenue, there is no incentive to reduce
the borrowing amounts of students and parents. In fact, there have never been any effective federal
programs proposed or implemented, apart from the Pell Grant program, that have been focused on
meaningfully reducing the amount of money students should borrower for college. The argument that
federally originated loans offer more robust protections than non-federal loans is specious., Advocates
point to the availability of the recently expanded Income Based Repayment (IBR} option as one of the
chief benefits federally originated loans have over private loans. Itis a fact that IBR and the related
Income Contingency Repayment and predecessor Income Sensitive Repayment plans were designed to
assist borrowers who had lower paying jobs. Unfortunately, these programs have been contorted in to
a cure-all for the sagging economy and lackluster job prospects. Pushing borrowers to attenuate
payments over 25 years while at the same time demanding they maintain a low income threshold is a
hard bargain and does little to truly ease student debt. Clearly, the sound public policy option is to
encourage borrowers to borrow less from the onset of the decision-making process of financing higher
education.

The Report also recommends that Congress examine the existing treatment of student loans in
bankruptcy.® Changing the status quo treatment of private student loans in bankruptcy, doesn’t address

* The Report was mandated under section 1077 of the Dodd-Frank Wall Street Reform and Consumer Protection
Act{H.R. 4173, P.L. 111-203).

* Report at pp. 30-31.

*See, Report at pp. 13-16 asserting that Stafford Loans are a "better choice for most consumers.”

“Report at p. 87
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the twin causes of excessive non-federal student debt: borrowing more than what is needed and
skyrocketing tuitions. How the bankruptcy code treats a student loan should never drive decisions on
how to finance higher education. As stated above, the key to managing student debt, including non-
federal loans, is effective understanding of how much to borrow; not eliminating responsibilities at the
end of the process. For decades, nonprofit and state agency student lenders have operated programs
with the goal of preventing over-borrowing. These programs, many of which are online portals that
must be completed before a borrower completes the application process, give students and parents
real-time information about how much is needed to borrow to meet the stated higher education
objective and how the decision of the amount borrowed will affect their lifestyle after graduation. While
the Report does not settle the debate on whether or not changing the treatment of student loans will
lead to an uptick in bankruptcy petitions, easing the ability to eliminate student loan debt will incentivize
irresponsible financial behavior.

Outside the scope of the Report, the second cause of the explosion in student debt is the exponential
rise in higher education costs, According to the College Board, tuitions rates at are increasing at
anywhere from 3.2 percent at for-profit schools to 8.3 percent at public four-year institutions. While
the causes for these increases range from cuts to state aid to rising capital costs, they do not include the
inability to discharge private student loans in bankruptcy except under a showing of undue hardship.
Congress would serve the interests of students better by working collaboratively with the private sector
to deal with increases to college costs rather than taking a piecemeal approach to bankruptcy reform.

In addition to bankruptcy dischargeability, the Report contains several recommendations, many with
which we agree. Itisimperative that if Congress chooses to act on any these recommendations, that
the Banking and Financial Services committees exercise jurisdiction. Supporting this is the fact that
Dodd-Frank Wall Street Reform and Consumer Protection Act did not receive a sequential referral to the
House Education and Labor Committee. Further, the definition of “private education loan” ° used in the
Dodd-Frank Wall Street Reform and Consumer Protection Act as well as in the Report is based on a law
over which this committee had primary jurisdiction. More importantly than the procedural rationales is
the fact that too often when a discussion of private loans ensues within other committees focused on
matters of higher education and the judiciary, there is a confusing combination of two important
postsecondary education issues: what is the most appropriate and accessible pathway and what is the
best way to finance the decision with non- federal funds. Keeping the debate over non-federal student
loans grounded in the committee with expertise on the financial markets will provide a sound,
reasonable analysis of the CFPB recommendations.

EFC and its members are prepared to provide additional in-depth analysis to the Committee on the
positive and negative implications of the implementation of each of the CFPB’s and Department of
Education’s recommendations proposed in the Report.

* See, conference report on HR 4175, Section 1036, definition of Private Loan Ombudsman: “for purposes of this
section, the terms "private education loan' and ‘institution of higher education’ have the same meanings as in
section 140 of the Truth in Lending Act (15 U.S.C. 1650)"
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CONSUMER
B A BANKERS
ASSOCIATION

The Voice of the Retail Banking Industry

Statement of the Consumers Bankers Association

U.S. Senate Committee on Banking, Housing & Urban Affairs
Subcommittee on Financial Institutions & Consumer Protection

July 24,2012

The Consumer Bankers Association (CBA) appreciates the opportunity to submit this statement
for the record for the Senate Banking Subcommittee on Financial Institutions & Consumer
Protection hearing on private student loans.

CBA is the trade association for today’s leaders in retail banking — banking services geared
towards consumers and small business. Founded in 1919, CBA provides leadership, education
and federal representation on retail banking issues on behalf of its member companies. CBA’s
Education Funding Committee is comprised of most of the major private student lenders and is
the public policy voice for the industry in Washington.

CBA and its member institutions rch(J%nize the value of higher education. A 2009 report by the
U.S. Bureau of Labor Statistics (BLS)" highlights lower unemployment and those with
bachelor’s degrees have “higher earnings.” It points out “this amount is 1.8 times the average
amount earned by those with only a high school diploma.™ In good times and in bad times, a
college degree will provide a better opportunity at landing a job with higher earnings than those
without a college degree.

While 93% of today’s loans are originated by the federal government. families and students are
covering the cost of higher education through grants, financial aid, scholarships, college savings
plans or income. When many of these options do not cover the cost of attendance, private
lenders play a critical role in bridging that gap. In fact, the recent CFPB/Department of
Education report, “Private Student Loans™ (Joint Report) called these products “useful tools in
the education finance toolkit™ and members of the CBA Education Funding Committee are
important leaders in the private sector effort to help students and families meet their education
financing needs.

(pg. 3) See chart in appendix

* hitp:/iwww bls gov/spotlight/2010/college/pdf/college. pdf (pg. 4) See chart in appendix

? “Private Student Loans” report by the CFPB and the Department of Education (page 11)
http://files.consumerfinance.gov/f1201207 cfpb Reports Private-Student-Loans.pdf
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Today’s Student Loan Market

In recent months, much attention has been paid to the student loan market, rising debt and the
skyrocketing costs of college. It is apparent that private student loans are often misunderstood
and misrepresented. Much of this confusion is based on the private student loan market from
five years ago, which has changed dramatically into the current system.

Since 2008. we have seen significant efforts on the part of the private sector to improve
underwriting, tighten school certification, and implement new Truth-in-Lending disclosures for
private student loans. In fact, nearly all undergraduate and graduate loans are school certified.
All of these changes have helped consumers. The Joint Report states that “borrowers have
significant protections under the Truth-in-Lending Act (TILA), the Equal Credit Opportunity Act
(ECOA), the Fair Credit Reporting Act (FCRA), the Fair Debt Collection Practices Act
(FD(;APA), the Federal Trade Commission Act (FTCA), and the Consumer Financial Protection
Aect!

Most importantly, private loans, unlike federal loans, contain the most critical consumer
protection; an evaluation of a borrower’s ability to repay. While the federal loans targeted
principally at undergraduates, Stafford Loans, do have some annual and cumulative limits, there
are also federal loans for parents and graduate students, PLUS Loans, which are made up to the
full cost of college with a minimal review of a borrower’s credit history and no assessment of
their ability to repay.

As the CFPB’s Raj Date often puts it, “People who are going to lend money should care about
getting paid back. And if you care about getting paid back, you should inquire about, and
evaluate, a borrower’s ability to pay you back. This should not be controversial.”™

Today, most, if not all of the top private lenders offer fixed rate products that are competitively
priced and broadly available. Variable-rate products are at historic lows and are a great option
for those consumers who understand their product features. Innovation and more competition in
the marketplace have directly benefited consumers seeking private loans tailored to their needs.
In fact, the CFPB acknowledged that lenders are now offering products, which, in some cases,
are “an appropriate substitute for an unsubsidized Stafford loan,™

Another critical fact about today’s marketplace is the role of the federal government, which is
originating approximately 93% of all loans with private lenders responsible for the other 7%. It
is also important to remember that private student loans are generally designed to fill the
remaining gap between the full cost of attendance and any family contributions, scholarships,
government benefits, and lower cost loans the student may receive.

* “Private Student Loans™ report by the CFPB and the Department of Education (page 67)
htp://files consumerfinance gov/f201207 cfpb Reports_Private-Student-L.oans.pdf

* Testimony of CFPB Deputy Director Raj Date, July 19, 2012,
hitp://financialservices. house gov/UploadedFiles HHRG-112-BA15-W State-RDate-20120719.pdf

® “Private Student Loans” report by the CFPB and the Department of Education (page 16)
http:/files.consumerfinance gov/f201207 cfpb_Reports Private-Student-Loans.pdf
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CFPB & Department of Education Report

In general, CBA views the Joint Report with mixed results and will highlight a few key points on
both sides. We were pleased to see it acknowledge a number of key reforms to the private
student loan market since 2008. This includes the use of federally mandated disclosures which
are required of private loans but not federal loans. The Joint Report also highlights that 90
percent of all private loans are made after school certification.

CBA agrees some borrowers are likely best served with Stafford loans and welcome the CFPB
acknowledgement that some borrowers may be better served by private loan products. CBA
strongly believes it is important for consumers to have the necessary information to effectively
shop and compare loan products. For example, private loans can beat PLUS loan products for
some students. PLUS Loans have a 7.9% fixed interest rate with a 4% origination fee. Most of
today’s private loans do not have origination fees and there are a number of lenders offering
fixed-rate products with lower rates for well-qualified borrowers.

One major shortcoming of the Joint Report was the inadequate consideration of the federal
student loans and the role that the cost of college plays in creating debt problems for students and
their families. Federal student loans account for more than 85% of all existing debt. In addition,
federal student loans are approximately 93% of today’s market. While the Department of
Education and the CFPB were required to by the Dodd-Frank Act to examine private student
loans, the agencies were not prevented from examining the entire student loan market. In our
view, any study leaving out 93% of the market cannot provide consumers or policymakers with
an accurate picture to make important decisions.

CBA also believes the Joint Report should have taken a deeper look at the rising costs of college.
Paying for college can be one of the most difficult decisions families will make. What has made
this even more challenging is the rising cost of attendance. From 1986 to 2011, college tuition
has increased by 498% while inflation only rose 115%. Our student debt issues will only get
worse if we do not look at the root cause of this debt. President Obama acknowledged higher
tuition costs as the root cause in his State of the Union Address and urged policymakers to act on
the skyrocketing costs of college. CBA agrees increasing costs are the principal driver of the
student debt issue and believes the Joint Report should have taken a deeper look at this aspect of
the problem.

Instead of looking at the foundation of the student debt issue, the Joint Report recommends for
Congress to revisit and determine whether changes are needed to the bankruptey code - and only
the treatment of private student loans. The main reason given is private loans offer "less
flexibility compared to federal loans."” At the same time, the Joint Report discusses that this
lack of flexibility is due in major part to regulatory constraints imposed by prudential regulators.

7 “Private Student Loans™ report by the CFPB and the Department of Education (page 87)
http://files consumerfinance gov/f201207 cfpb Reports Private-Student-Ioans pdf
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The CFPB should look for ways to give private lenders the tools necessary to provide additional
flexibility which could help borrowers in certain circumstances. The CFPB should first focus on
helping struggling consumers find a workable solution short of bankruptey. since bankruptey
makes it more difficult and expensive to obtain credit in the future, and has other long-lasting
negative consequences.

Conclusion

There is no question that higher education opens the doors for future employment and higher
earning potential. We have also seen the cost of college skyrocket in recent years, making the
decision of where to attend, what major to pursue and how to pay for the cost of attending that
much more important,

CBA long supports efforts to help families and students through this important process. We have
witnessed a major shift in the private market in recent years through Congressional action and
market forces. This newly crafted and dynamic market has led to more competitive products and
a valuable option for those who are unable to cover their costs through grants, scholarships, and
low-cost loans.

We urge policymakers to focus their efforts on ways to make college more affordable and
accessible for all. In particular, this country must address the heightened and rapidly rising cost
of college. This is the only way to address the debt levels that have now contributed to a trillion
dollar loan market.

Finally, CBA looks forward to continuing to work with Congress, students and all stakeholders
on these important issues.
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