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TAX RAMIFICATIONS OF THE SUPREME
COURT’S RULING ON THE DEMOCRATS’
HEALTH CARE LAW

TUESDAY, JULY 10, 2012

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
Washington, DC.

The Committee met, pursuant to call, at 10:35 a.m., in room
1100, Longworth House Office Building, the Honorable Dave Camp
(Chairman of the Committee) presiding.

[The advisory of the hearing follows:]

o))
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HEARING ADVISORY

Chairman Camp Announces Hearing on the Tax
Ramifications of the Supreme Court’s Ruling

on the Democrats’ Health Care Law
Tuesday, July 10, 2012

House Ways and Means Committee Chairman Dave Camp (R-MI) today an-
nounced that the Committee on Ways and Means will hold a hearing to explore the
implications of the Supreme Court’s ruling that the individual mandate is constitu-
tional, particularly as it relates to Congress’s authority to lay and collect new taxes.
The hearing will take place on Tuesday, July 10, 2012, in 1100 Longworth
House Office Building, beginning at 10:30 A.M.

In view of the limited time available to hear from witnesses, oral testimony at
this hearing will be from invited witnesses only. However, any individual or organi-
zation not scheduled for an oral appearance may submit a written statement for
consideration by the Committee and for inclusion in the printed record of the hear-
ing. A list of witnesses will follow.

BACKGROUND:

President Obama and Congressional Democrats have long argued that the corner-
stone of the “Affordable Care Act” (ACA) (P.L. 111-148 and 111-152) is the require-
ment that Americans purchase government-approved health insurance or pay a new
tax (the “individual mandate”), and that the new law would not work without such
a mandate. Many raised concerns that such a requirement was unconstitutional be-
cause it violated the Commerce Clause.

On June 28, 2012, the Supreme Court ruled (5—4) that the individual mandate
was constitutional. The Court rejected the Obama Administration’s argument that
such power is granted under the Commerce Clause. But the Court accepted a ter-
tiary argument put forth by the Obama Administration that the individual mandate
was a tax increase authorized under the Congress’s taxing power (U.S. Const. art.
I, §8, cl. 1). Under the Constitution’s Origination Clause (art. I, §7, cl. 1), all rev-
enue measures must originate in the U.S. House of Representatives, and the rules
of the House grant jurisdiction over “[rlevenue measures generally” to the Com-
mittee on Ways and Means (Rule X, cl. 1(t)(3)).

In announcing the hearing, Chairman Camp stated, “I strongly disagree with
the Court’s decision and its holding that Congress can tax Americans who
choose not to purchase government-approved health insurance. This ruling
sets a dangerous precedent with potentially enormous consequences. As
the taxwriting Committee of the U.S. House of Representatives—where,
under the Constitution, all revenue measures must originate—we have a re-
sponsibility to fully understand the Court’s interpretation of Congress’s
taxing authority and what that means for potential actions taken by future
Congresses, the future of our country and the relationship that the govern-
ment has with the American people.”

FOCUS OF THE HEARING:

The hearing will focus on the implications of the Supreme Court’s ruling that the
individual mandate is constitutional on the grounds that it is a tax and that Con-
gress has the broad power to levy taxes far beyond the historic scope of raising rev-
enue.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear-
ing record must follow the appropriate link on the hearing page of the Committee
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website and complete the informational forms. From the Committee homepage,
hitp:/lwaysandmeans.house.gov, select “Hearings.” Select the hearing for which you
would like to submit, and click on the link entitled, “Click here to provide a submis-
sion for the record.” Once you have followed the online instructions, submit all re-
quested information. ATTACH your submission as a Word document, in compliance
with the formatting requirements listed below, by the close of business on
Thursday, July 24, 2012. Finally, please note that due to the change in House
mail policy, the U.S. Capitol Police will refuse sealed-package deliveries to all House
Office Buildings. For questions, or if you encounter technical problems, please call
(202) 225-1721 or (202) 225-3625.

FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing
record. As always, submissions will be included in the record according to the discre-
tion of the Committee. The Committee will not alter the content of your submission,
but we reserve the right to format it according to our guidelines. Any submission
provided to the Committee by a witness, any supplementary materials submitted for
the printed record, and any written comments in response to a request for written
comments must conform to the guidelines listed below. Any submission or supple-
mentary item not in compliance with these guidelines will not be printed but will
be maintained in the Committee files for review and use by the Committee.

1. All submissions and supplementary materials must be provided in Word format and MUST
NOT exceed a total of 10 pages, including attachments. Witnesses and submitters are advised
that the Committee relies on electronic submissions for printing the official hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. All submissions must include a list of all clients, persons and/or organizations on whose
behalf the witness appears. A supplemental sheet must accompany each submission listing the
name, company, address, telephone, and fax numbers of each witness.

The Committee seeks to make its facilities accessible to persons with disabilities.
If you are in need of special accommodations, please call 202—225-1721 or 202—-226—
3411 TTD/TTY in advance of the event (four business days notice is requested).
Questions with regard to special accommodation needs in general (including avail-
ability of Committee materials in alternative formats) may be directed to the Com-
mittee as noted above.

Note: All Committee advisories and news releases are available on the World
Wide Web at http://www.waysandmeans.house.gov/.

Chairman CAMP. Good morning.

Writing for the majority in the Supreme Court decision handed
down last month, Chief Justice John Roberts quoted the Lopez de-
cision, writing, and I quote, “At the very least we should pause to
consider the implications of the government’s arguments when con-
fronted with such new conceptions of Federal power.”

Whether or not one agrees or disagrees with the ruling of the Su-
preme Court or with the underlying law itself, the words of the
Chief Justice have great meaning, particularly for the Congress
and specifically for the House Committee on Ways and Means.

On June 28th, 2012, the Supreme Court narrowly ruled that the
Democrat health care law’s individual mandate was constitutional.
The Court rejected the Obama Administration’s argument that
such power is granted under the Commerce Clause or the Nec-
essary and Proper Clause of the Constitution. But the Court ac-
cepted another argument put forth by the Obama Administration
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that the individual mandate is a tax increase authorized under the
Congress’ taxing power.

This holding is especially important for this committee. Under
the Constitution’s origination clause, all revenue measures must
originate in the U.S. House of Representatives, and the rules of the
House grant jurisdiction over revenue measures generally to the
Committee on Ways and Means.

That is why we are here today, to focus on the implications of
the Supreme Court’s ruling that the individual mandate is con-
stitutional on the grounds that it is a tax; and in light of the
Court’s ruling Congress now has the broad power to levy taxes far
beyond the historic understanding of raising revenue.

By all accounts, the discussion surrounding the individual man-
date tax received only scant attention from the government’s law-
yers. They devoted just a mere 21 lines of the government’s reply
brief to the issue, and it was the subject of just 50 lines in the oral
arguments held in March.

Yet in the majority opinion Justices Breyer, Ginsburg, Kagan,
Sotomayor, and Chief Justice Roberts upheld the individual man-
date as a tax. In doing so, they confirmed that the individual man-
date which President Obama, Senate Majority Leader Reid, House
Minority leader Pelosi, and the Obama Administration’s lawyers
called essential to its health care law more than 100 times in their
legal briefs is a tax and must now be pursued solely under the Con-
gress’ taxing power.

So as Chief Justice Roberts suggested, today we pause to con-
sider the implications. As a result of the Court’s opinion, the limits
on the Congress’ taxing power are now anything but clear.

Some may argue that this ruling simply reaffirms a power that
Congress has always had. However, until the Democrats enacted
their health care law and until the individual mandate tax was de-
termined to be an acceptable use of Congress’ taxing power, the
power to tax had never been used to coerce people who do not pur-
chase a specific product or service. This is the first indirect tax on
inactivity in American history. In the case of the Court’s ruling
that the individual mandate is a tax, both of those notions are rein-
forced: that absence of action is taxable and that the government
can compel individuals to act.

The purpose of the individual mandate tax is to force people to
do what they otherwise may not freely choose to do. In this case,
beginning in 2014, the Federal Government will force individuals
to purchase government-approved health insurance. And how is
this different than the government requiring Americans to pur-
chase broccoli or pay a tax for not doing so? How is this different
than the government requiring Americans to purchase low fat or
how sg)lt foods or pay a tax as a means to fight the obesity epi-

emic?

After all, the case put forth by the Democrats and the President
was that the individual mandate was necessary to improve the Na-
tion’s health. Under that premise, what is there to stop future Con-
gresses from using this taxing authority to compel a similar “it’s
good for the country” outcome? If one refuses to purchase the goods
and services the government thinks are best for the country, the
act of not purchasing can now trigger a tax.
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Without a doubt the Supreme Court’s ruling that the individual
mandate is a tax reveals it can only be characterized as a brave
new world. And, as such, its implications might be imagined but
can not be entirely known.

Chief Justice John Marshall said in the early days of the Repub-
lic, the power to tax is the power to destroy. As Congress examines
this new taxing power, we must consider whether a future Con-
gress will restrain itself from using the power to control individual
lives and decisions or whether this is just a first step into that
brave new world. Those are the issues we will explore today.

I welcome our panel of witness and look forward to their testi-
mony.

I will now recognize Ranking Member Levin for the purpose of
an opening statement.

Mr. LEVIN. Thank you.

Welcome to all of you coming—all of you on the panel.

As everyone knows by now, the individual responsibility require-
ment, the so-called mandate or the free rider provision in the Af-
fordable Care Act, was modeled after a similar provision in Gov-
ernor Romney’s health care law in Massachusetts. Obamacare is
Romneycare.

The Supreme Court found the individual mandate in Federal law
to be constitutional. We are here today because Republicans want
to discuss what it is called. So perhaps we should take linguistic
lessons from Governor Mitt Romney.

The Washington Post reported over the weekend, and I quote,
“As the Massachusetts Governor and then as a Presidential can-
didate, Mr. Romney spent the next 6 years describing in a variety
of different ways the possible punishments for ignoring the Massa-
chusetts mandate as free rider surcharges, tax penalties, tax incen-
tives, and sometimes just as penalties.”

The bottom line is, whatever you call this, almost no one will
have to pay. That is right. Almost no one will have to pay it.

The Congressional Budget Office estimates that only 1.4 percent
of Americans will pay anything for refusing to purchase insurance.
And that is just about identical to the percent of people in Massa-
chusetts who have paid the penalty under Governor Romney’s
health care law, what Republicans like to call, I think very inap-
propriately, a brave new world.

For most people, the penalty will be about the cost of a health
insurance plan, and most people would rather have insurance. That
is what Mitt Romney thought. Here is how he described the man-
date in 2005. I quote:

“No more free riding, if you will, where an individual says, I'm
not going to pay even though I can afford it. I'm not going to get
insurance even though I can afford it. I'm instead going to just
show up and make the taxpayers pay for me.

“It’s the ultimate conservative idea”—Mr. Romney continued—
“which is that people have responsibility for their own care and
they don’t look to government to take care of them if they can af-
ford to take care of themselves.”

That was in ’05.

In April, 2010, I quote: “Right now, in lots of parts of the coun-
try, if individuals do not have insurance they can arrive at the hos-



6

pital and be given free care paid for by government. Our current
system is a big government system. A conservative approach is one
that relies on individual responsibility. But in my view, and others
are free to disagree, expecting people who can afford to buy insur-
ance to do so is consistent with personal responsibility and that is
a cornerstone of conservatism.”

And it did not just start with Governor Romney. I would like to
enter into the record the original Heritage Foundation report that
introduced the concept of a mandate. I ask for——

Chairman CAMP. Without objection.

[The information follows: the Honorable Sander Levin]
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——

Mr. LEVIN. Bills with an individual responsibility provision have
been cosponsored by Republicans for decades. You all can run, but
you can’t hide. You are essentially trying to bloody the nose of
something you were for before you were against it. And so you
think you have found the right cudgel, the word “tax,” but it is a
cudgel that is only going to impact 1.4 of Americans who are free
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riding off of our health care system and in order to stop that will
pay a penalty.

Republicans are also making another false claim that health care
reform is a massive tax on the middle class. That is false. Seventy
percent of the revenues come from three sources: industries who
agree to the fees because they are benefiting from millions of new
customers, free riders, and the top 3 percent of taxpayers.

What this week is all about is not taxes. It is about taking away
extra protections against insurance company abuses. That is the
Republican agenda this week: Repeal the preexisting conditions
protection, repeal the removal of annual and lifetime limits on ben-
efits for the very sick, repeal closing the prescription drug donut
hole, repeal young adults staying on their parents’ insurance, re-
peal the cap on premium increases.

Middle-class families have enough to worry about these days as
they struggle to recover from the worse recession in decades. In-
stead of making it harder for them by putting the insurance com-
panies back in the driver’s seat of our health care system, this com-
mittee should be focused, as a number of us have said so many
times, on moving forward, on passing jobs legislation that we can
all agree on, instead of blocking its arrival on the floor of the House
of Representatives.

Chairman CAMP. Today we are joined by a distinguished panel
of constitutional scholars:

Mr. Steven Bradbury is a partner with Dechert LLP, and he has
served as the head of the Office of Legal Counsel in the Depart-
ment of Justice.

Ms. Carrie Severino is the Chief Counsel and Policy Director to
the Judicial Crisis Network and has served as a law clerk for the
U.S. Supreme Court and the Court of Appeals for the DC Circuit.

Mr. Lee Casey is a partner with Baker Hostetler and has served
in the Office of Legal Counsel and the Office of Legal Policy in the
Department of Justice.

And Mr. Walter Dellinger is a partner with O’Melveny & Myers.
Mr. Dellinger has served as the Solicitor General of the United
States.

You will each have 5 minutes to present your oral testimony. We
do have your written statements in advance. Thank you for those.
Your entire written testimony will be made a part of the record.

And, Mr. Bradbury, we will begin with you. You are now recog-
nized for 5 minutes.

STATEMENT OF STEVEN G. BRADBURY, PARTNER, DECHERT
LLP (WASHINGTON, DC)

Mr. BRADBURY. Thank you Chairman Camp, Ranking Member
Levin, and distinguished Members of the Committee. It is an honor
to appear before you today to share some observations about the
Supreme Court’s rulings on the Affordable Care Act.

First, while I believe the Court’s reasoning on the Commerce
Clause is quite positive and historic, I am concerned the decision
to uphold the minimum coverage provision as a tax has the poten-
tial to unleash the coercive power of the Federal Government in a
different guise. When Congress enacted the Affordable Care Act, it
plainly thought the individual mandate was necessary to make the
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law work. The mandate was intended to compel younger, healthier
Americans to subsidize the insurance costs of others; and it was de-
signed to counteract the moral hazard caused by the guaranteed
issue and community rating regulations which Congress recognized
create a strong incentive for people to forego buying insurance until
they actually need it.

Congress thought it could use its Commerce Clause power to
command people to buy insurance, and that is how the individual
mandate was primarily defended at the Court. But a majority of
the Court rejected this argument and concluded that the mandate
exceeded Congress’ powers under the Commerce and Necessary and
Proper Clauses of the Constitution. I believe that conclusion is a
holding of the Court and will prove to be enormously consequential
for generations to come.

At the same time, though, the Court upheld the so-called shared
responsibility payment as a tax. This ruling means the minimum
coverage provision is no longer a direct legal mandate. As the Chief
Justice explained, to uphold the provision under the taxing power,
the Court had to read the mandate out of the statute. Instead of
saying that all Americans shall maintain health insurance cov-
erage, the law is now interpreted to say only that certain individ-
uals must pay a tax increase if they don’t have insurance. It is fair
to ask how this ruling changes the law Congress thought it was en-
acting and how Congress might try to toughen the tax provision in
the future to preserve the original purposes of the mandate.

Back when the law was understood by everyone to include a
legal mandate, the Congressional Budget Office projected that ap-
proximately 3.9 million Americans would opt to pay the penalty
rather than comply with the mandate. It is logical to understand
that this earlier CBO projection was based in part on the assump-
tion that most Americans would naturally feel a strong moral im-
perative to comply with the law, even if it wasn’t enforced with
criminal sanctions.

Now that the Supreme Court has announced to the whole world
that the minimum coverage provision is not a legal mandate but
only a tax assessment, it is equally logical to assume that the ac-
tual number of individuals who will choose to pay the tax rather
than purchase insurance will be greater than originally projected.
That result is likely because, for most people, the amount of the tax
payment is currently going to be much less than the actual cost of
an insurance policy.

If the number of individuals who choose to forego insurance cov-
erage turns out to be larger than Congress thought necessary to
preserve the effectiveness of the insurance reforms, we can expect
Congress would try to ratchet up the tax in a renewed effort to
compel more Americans into the insurance market.

Although the Court has said that a tax can’t be punitive, the
Constitution grants Congress wide latitude in setting the amount
of the tax, even if the tax is so high that it coerces desired behavior
or squelches undesired conduct. So, for example, Congress in the
past has enacted prohibitively high tax assessments on certain
things it wished to eradicate, such as marijuana sales or sawed-off
shotguns. A future Congress might decide to do the same with the
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shared responsibility tax, and the constitutional limits on how high
Congress could raise the tax are quite undefined.

Congress could also introduce the usual tax enforcement meas-
ures such as criminal prosecution for failing to pay the tax and
invasive audits by the IRS, and these two would make it more dra-
conian for people to choose the tax option rather than purchasing
insurance. In other words, just when the Court has reaffirmed so
resoundingly the limited nature of the commerce power, I fear we
could still find ourselves in a world where the government is effec-
tively forcing people to buy something against their will.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Bradbury follows:]

Testimony of Steven G. Bradbury
Before the
House Ways and Means Committee
Hearing on

The Ramifications of the Supreme Court’s Ruling
on the Affordable Care Act

July 10, 2012

Chairman Camp, Ranking Member Levin, and distinguished Members of the
Committee, it is an honor to appear before you today to discuss the implications of
the Supreme Court’s opinion addressing the constitutionality of the Affordable Care
Act (the “ACA” or “Act”).

Introduction

1 participated in preparing three amicus briefs for the Supreme Court on be-
half of a large number of economists, including two Nobel laureates, former senior
government officials, and professors from major research universities, supporting
the challengers to the ACA and addressing the economic realities behind the law.
We filed briefs on the individual mandate, the severability issue, and the Medicaid
expansion. Our brief on the mandate offered a counterpoint to the economie justifi-
cations cited by the Solicitor General in support of the Governinent’s Commerce
Clause arguments.

The positions we staked out on the Commerce Clause and Necessary and
Proper Clause {along with the Medicaid expansion) ended up being embraced by a
majority of the Members of the Court, and two of our briefs were cited in the joint
opinion of the four dissenters.

I want to share with the Committee today some observations about the impli-
cations of the Court’s rulings on the weighty constitutional issues it faced in this
historic case. T believe the Court’s conclusions on the Commerce Clause and Neces-
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sary and Proper Clause will prove to be of great consequence in reestablishing the
bedrock principle that under our Constitution, the federal government is a govern-
ment of limited, enumerated powers, At the same time, however, 1 am concerned
that the Court’s decision to uphold the “minimum coverage provision” in the Act as
a constitutional exercise of Congress’s taxing power has the potential to unleash the
coercive power of the federal government in a different guise.

The Original Purpose of the Individual Mandate

Congress plainly viewed the individual mandate as a central feature of the
Affordable Care Act that was necessary to the operation and effectiveness of the en-
tire statutory scheme. See 42 U.S.C. §§ 18091(2)(HD) (express finding by Congress
that the minimum coverage requirement “is an essential part of this larger regula-
tion of economic activity, and the absence of the requirement would undercut Fed-
eral regulation of the health insurance market”).

The individual mandate was originally enacted to compel millions of Ameri-
cans to pay more for health insurance than they receive in benefits as a means to
subsidize the costs that the Act’s guaranteed-issue and community-rating require-
ments will impose on private insurance companies. See id. §§ 18091(2)(2)X((C),
18091(a)(2X(D) (congressional finding that the mandate was required to force
“healthy individuals” into the market as “new consumers” to reduce insurers’ costs).

The guaranteed-issue and community-rating requirements of the Act prevent
health insurers from making the basic actuarial decisions made in every other in-
surance market. Insurers may no longer withhold health insurance from those with
preexisting conditions or price insurance premiums to match customers’ known ac-
tuarial risks. By requiring bealth insurers to cover the sick and set premiums
based on average costs, these federal requirements would dramatically increase
healthcare premiums for all insured Americans, unless Congress at the same time
forces the young and healthy with relatively little need for comprehensive health
ingurance to enter the market on terms that are economically disadvantageous.
And that is what the individual mandate was designed to do.

The mandate was also designed to counteract the moral hazard, or “adverse
selection,” that Congress recognized will be created by those same insurance re-
quirements, which will inevitably give rise to a strong incentive for people to forgo
buying insurance until they actually need it. See id. § 18091(a)(2)(4) (finding that
absent the mandate, individuals “would make an economic and financial decision to
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forego health insurance coverage™); id. § 18091(a)(2)(D) ¢ITlf there were no require-
ment, many individuals would wait to purchase health insurance until they needed
care. By significantly increasing health insurance coverage, the [mandatel, togeth-
er with the other provisions of this Act. will minimize this adverse selection and
broaden the health insurance risk pool to include healthy individuals, which will
lower health insurance premiums.”).

Accordingly, in his brief defending the individual mandate before the Su-
preme Court, the Solicitor General represented that the mandate “is key to the via-
bility of the Act’s guaranteed-issue and community-rating provisions.” S.G. Br. at
18. And in his guiding opinion for the Supreme Court, the Chief Justice empha-
sized that “Congress thought it could enact such a command under the Commerce
Clause, and the Government primarily defended the law on that basis,” National
Federation of Independent Business v. Sebelius, No. 11-393, slip op. at 32 (U.S.
June 28, 2012) (Opinion of Roberts, C.J.) (hereinafter “Slip Op.”), since only the
Commerce Clause argument could potentially support a direct legal mandate such
as Congress originally intended to enact.

The Historic Importance of the Court’s Rulings
on the Commerce Clause and the Necessary and Proper Clause

With regard to the central legal arguments made by the Solicitor General in
defense of the mandate, I believe it is important to stress that the conclusions
reached by five Members of the Court that the individual mandate exceeded Con-
gress’s powers under the Commerce Clause and the Necessary and Proper Clause of
the Constitution are of great historic significance. These conclusions are likely to be
enormously consequential in the future jurisprudence of the Court and in the legis-
lative business of Congress for generations to come,

The opinion of the Chief Justice provides the roadmap to understanding the
Court’s rulings. 1t traces the conclusions and reasoning that commanded five or
more votes from Members of the Court on cach of the major constitutional issues
raised by the ACA. On the most prominent and widely discussed constitutional is-
sues—tlie Commerce Clause power, the Necessary and Proper Clause power, and
the limits of Congress’s Spending Clause power over the States—the Chief Justice
and a majority of the Court resoundingly accepted all of the principal substantive
arguments of the challengers to the law.
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In the end, because of the Court’s holding on the taxing power and because of
the way the Court interpreted the statute, the practical impact of these rulings in
this case is limited to (1) requiring a narrow reading of the individual mandate, or
so-called “minimum coverage provision,” contained in 26 U.S.C. § 5000A(a) so that
it does not have any substantive meaning separate from the tax penalty contained
in subsection (b) of section 50004, and (2) requiring a narrow reading of the Medi-
caid expansion provision to eliminate the federal government’s ability to deny the
States the remainder of their Medicaid funding if they choose not to participate in
the Medicaid expansion.

In rejecting the Solicitor General's effort to justify the minimum coverage
provision as an exercise of Congress’s power under the Commerce Clause, the Chief
Justice made several critical points. Quoting the Chief Justice:

. “The power to regulate commerce presupposes the existence of com-
mercial activity to be regulated. If the power to regulate’ something
included the power to create it, many of the provisions in the Constitu-
tion would be superfluous.” Slip Op. at 18 (Opinion of Roberts, C.J.).

. “The individual mandate . . . does not regulate existing commercial ac-
tivity. It instead compels individuals to become active in commerce by
purchasing a product, on the ground that their failure to do so affects
interstate commerce. Construing the Commerce Clause to permit
Congress to regulate individuals precisely because they are doing noth-
ing would open a new and potentially vast domain to congressional au-
thority.” /d. at 20.

. “People, for reasons of their own, often fail to do things that would be
good for them or good for society. Those failures—joined with the simi-
tar failures of others—can readily have a substantial effect on inter-
state commerce. Under the Government’s logic, that authorizes Con-
gress to use its commerce power to compel citizens to act as the Gav-
ernment would have them act. That is not the country the Framers of
our Constitution envisioned.” /d. at 23.

. “Congress already enjoys vast power to regulate much of what we do.
Accepting the Government’s theory would give Congress the same li-
cense to regulate what we do not do, fundamentally changing the rela-
tion between the citizen and the Federal Government.” /d. at 23-24.
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. “The Commerce Clause is not a general license to regulate an individ-
ual from cradle to grave, simply because he will predictably engage in
particular transactions. Any police power to regulate individuals as
such, as opposed to their activities, remains vested in the States.” 7d.
at 26.

Similarly, in rejecting the Solicitor General’'s arguments under the Necessary
and Proper Clause, the Chief Justice wrote:

. “ITihe individual mandate cannot be sustained under the Necessary

and Proper Clause as an essential component of the insurance reforms
[i.e., guarantecd issue and community rating requirements]. Each of
our prior cases upholding laws under that Clause involved exercises of
authority derivative of, and in service to, a granted power. . . . The in-
dividual nandate, by contrast, vests Congress with the extraordinary
ability to create the necessary predicate to the exercise of an enumer-
ated power.” /d. at 29.

. “[Sluch a conception of the Necessary and Proper Clause {as was ad-
vanced by the Government] would work a substantial expansion of fed-
eral authority. . . . Congress could reach beyond the natural limit of its
authority and draw within its regulatory scope those who otherwise
would be outside of it. Even if the individual mandate is ‘necessary’ to
the Act’s insurance reforms, such an expansion of federal power is not
a ‘proper’ means for making those reforms effective.” /d. at 29-30.

On each of the points I have just recited, the four Justices in the joint dissent
completely agreed with the Chief Justice. These five Members of the Court—the
Chief and the four joint dissenters—shared the same reasoning and reached the
same conclusions with respect to the Commerce and the Necessary and Proper
Clauses of the Constitution. All five concluded that the individual mandate exeeed-
ed Congress’s powers under the Commerce Clause, whether considering the Clause
alone or in combination with the Necessary and Proper Clause.

I believe that these conclusions are properly treated as holdings of the Court,
for the following reasons.

First, they were adopted hy five Justices, a majority of the Court.
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Second, they were essential to the Court’s ultimate disposition upholding sec-
tion 5000A under Congress’s taxing power. The Chief Justice, whose vote was deci-
sive for the Court’s disposition, made it clear in his opinion that he could not have
reached the taxing power issue at all and could not have given the mandate the
narrowing construction that allowed the statute to survive as an exercise of the tax-
ing power without first addressing and rejecting the Government’s arguments un-
der the Commerce Clause:

“IT]he statute reads more naturally as a command to buy insurance than as a
tax, and T would uphold it as a command if the Constitution allowed it. [t is
only because the Commerce Clause does not authorize such a command that
it Is necessary to reach the taxing power question. And it is only because we
have a duty to construe a statute to save it, if fairly possible, that §5000A can
be interpreted as a tax. Without deciding the Commerce Clause question, I
would find no basis to adopt such a saving construction.” Slip Op. at 44
(Opinion of Roberts, C.J.) (emphases added).

Finally, the Court itself, in its majority opinion, described the Commerce
Clause conclusion reached by the Chief and the four joint dissenters as a holding of
the Court: “The Court today holds that our Constitution protects us from federal
regulation under the Commerce Clause so long as we abstain from the regulated ac-
tivity.” Id. at 41-42 (Opinion for the Court) (emphasis added).

In the past when the Court has analyzed cases with multiple, fragmented
opinions from different Justices and no single rationale explaining the result, it has
typically identified the “holding” of the case as the “position taken by those Mem-
bers who concurred in the judgments on the narrowest grounds.” Marks v. United
States, 430 U.S. 188, 193 (1977). Here, the Chief Justice’s opinion identifies the
narrowest ground for the Court’s disposition, and his controlling opinion held that
the Act was constitutional only because of the conclusions he reached on the Com-
merce Clause and Necessary and Proper Clause questions, in which the four joint
dissenters joined. Further, the Court’s disposition of the Medicaid expansion issue
clearly relied upon the four joint dissenters to render the Court’s 7-2 holding on that
point. For these reasons, I believe the Court, at least in this case, would count the
views of the four joint dissenters on the Commerce Clause and Necessary and Prop-
er Clause issues in identifying the holding of the Court under the Marks rule.
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Henceforth, I predict, the lower courts will view the Chief Justice’s and four
dissenters’ conclusions about the Commerce Clause and Necessary and Proper
Clause as binding law that they must follow. And Congress will recognize that any
legislation it might consider in the future that would purport to require individuals
to enter into commercial transactions through a direct mandate would likely be
struck down in the courts.

Implications of the Court’s Ruling on the Taxing Power

Now, let me turn to the implications of the Court’s ruling on the taxing pow-
er. The Court upheld the so-called “shared responsibility payment” (that is, the tax
penalty found in subsection (b) of section 5000A) as a constitutional tax assessment
under Congress’s Article I taxing power. In an important respect, what the Court
gave us with its Commerce Clause ruling (protection from a coercive legal mandate
requiring individuals to purchase products that they do not want), it took back with
this tax ruling, which has the potential to permit Congress to impose coercion fi-
nancially through its taxing power.

One thing that the Court’s tax ruling means is that there really is no individ-
ual insurance mandate in the ACA—at least, the minimum coverage provision does
not exist as a direct legal mandate to purchase insurance. As the Chief Justice
clearly explained in his opinion, in order for the Court to reach the taxing power
question, it was necessary to read the mandate language of subsection (a) out of the
statute. Instead of saying that all individual Americans “shall” maintain health in-
surance coverage, subsection (a) has now been reinterpreted, in effect, to say only
that it is a goal of the Act that all individuals should niaintain insurance coverage.

The Chief Justice acknowledged that this interpretation is not the “most
straightforward reading” of the statute. Slip Op. at 31 (Opinion of Roberts, C.J.).
Nevertheless, now that the Court has spoken, what remains of section 5000A is a
tax assessment: The statute imposes a tax on those who could afford to purchase
health insurance but who choose to go without it; it is a tax hike designed to push
people into buying insurance, rather than a direct legal mandate. See id. at 32
(“Under {the Government’s alternative taxing power] theory, the mandate is not a
legal command to buy insurance. Rather, it makes going without insurance just
another thing the Government taxes, like buying gasoline or earning income.”).

Tt is fair to ask how this ruling may affect the law that Congress enacted,
and, just as important, how Congress might try to toughen the tax provision in the
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future to preserve the original purposes of the mandate. Now that the statute is
devoid of any “legal command to buy insurance,” will section 5000A fulfill the funec-
tion it was intended to perform? 1 believe there is significant reason to think it will
not.

The Supreme Court was careful to make clear that reliance on the taxing
power fundamentally changes the nature of the regulatory compulsion that Con-
gress can bring to bear in section 5000A:

“|Allthough the breadth of Congress’'s power to tax is greater than its power
to regulate commerce, the taxing power does not give Congress the same de-
gree of control over individual behavior. Once we recognize that Congress
may regulate a particular decision under the Commerce Clause, the Federal
Government can bring its full weight to bear. Congress may simply com-
mand individuals to do as it directs. An individual who disobeys may be sub-
jected to eriminal sanctions. Those sanctions can include not only fines and
imprisonment, but all the attendant consequences of being branded a crimi-
nal: deprivation of otherwise protected civil rights, such as the right to bear
arms or vote in elections; loss of employment opportunities; social stigma:
and severe disabilities in other controversies, such as custody or immigration
disputes.

“By contrast, Congress’s authority under the taxing power is limited to
requiring an individual to pay money into the Federal Treasury, no more. If
a tax is properly paid, the Government has no power to compel or punish in-
dividuals subject to it. We do not make light of the severe burden that taxa-
tion—especially taxation motivated by a regulatory purpose—can impose.
But imiposition of a tax nonetheless leaves an individual with a lawful choice
to do or not do a certain act, so long as he is willing to pay a tax levied on that
choice.” Slip Op. at 43-44 (Opinion for the Court).

Back when Congress first enacted the ACA, when the minimum coverage
provision was understood by everyone to be a legal mandate requiring all Ameri-
cans to purchase insurance or be in violation of federal law, the Congressional
Budget Office projected that approximately 3.9 million Americans would opt to pay
the penalty rather than complying with the minimum coverage requirement. See
CBO, Payments of Penalties for Being Uninsured Under the Patient Protection and
Affordable Care Act (Apr. 22, 2010), available at http://www.cbo.goviftpdocs/113xx/
doc11355/Individual_Mandate_Penalties-04-22.pdf.
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It is logical to understand that this earlier CBO projection was based in part
on the assumption that most Americans would naturally feel a strong moral imper-
ative to comply with the sort of direct legal requirement that the minimum coverage
provision was originally thought to be, even if that requirement was not initially en-
forced with criminal sanctions.

Now that the Supreme Court has announced to the whole world that the min-
imum coverage provision is, in fact, not a legal mandate, but is only a tax assess-
ment, it is equally logical to assume that the actual number of individuals who will
choose to pay the tax rather than purchase insurance will be considerably greater
than originally projected.

That result ig especially likely given that the amount of the tax assessment
currently prescribed in the ACA will be less than the actual cost of an individual
health insurance policy for most people subject to the tax, as the Supreme Court
recognized. See Slip Op. at 35-36 (Opinion of the Court) (“{Flor most Americans the
amount due will be far legs than the price of insurance, and, by statute, it can never
be more. It may often be a reasonable financial decision to make the payment ra-
ther than purchase insurance . . . ."”) (footnote omitted).

If, as [ suggest, the numher of individuals who choose to forgo insurance cov-
erage turns out to be much larger than Congress originally thought was necessary
to preserve the effectiveness of the ACA’s regulatory scheme, we can expect that a
future Congress may well ratchet up the amount of the “shared responsibility” tax,
in an effort to use the tax to compel more Americans into the insurance market.

The Supreme Court’s cases use a functional test to distinguish taxes from
penalties, which are fines or other exactions intended as punishment for an unlaw-
ful act. Slip Op. at 34-37 (Opinion of the Court). See, e.g., United States v. Reor-
ganized CF&I Fabricators of Utah, Inc., 518 U.S. 213, 224 (1996); Bailey v. Drexel
Furniture Co., 259 U.S. 20, 38 (1922). Although a tax may not be so harsh as to be
punitive, the Constitution nevertheless grants Congress wide latitude in setting the
amount of a tax, even where the tax is so high that it is cbviously designed to coerce
desired behavior for a regulatory purpose, or even to squelch certain commmercial
conduct altogether.

Thus, Congress in the past has enacted prohibitively high tax assessments on
certain activities that Congress wished to eradicate. See United States v. Sanchez,
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340 U.S. 42, 44-45 (1950) (upholding as a constitutional tax a prohibitively high (in
1940s dollars) tax assessment of $100 per ounce on the sale of marijuana to unregis-
tered persons, even though the “severe burden” imposed by the tax was obviously
intended as a definite deterrent); Sonzinsky v. United States, 300 U.S. 506, 513
(1937) (apholding a 1934 law that imposed, among other things, a prohibitively high
tax of $200 on each transfer of a sawed-off shotgun, clearly designed to stamp out
all such transfers).

A future Congress might someday decide to do the same with the “shared re-
sponsibility” tax, and the conslitutional limits of how high Congress could raise the
tax before it would be treated as punishment are ill-defined. The result could be a
tax so high that it effectively coerces all young, healthy individuals to enter the
market and purchase health insurance against their own economic interests in or-
der to subsidize the health insurance costs of others, which was Congress’s ultimate
objective with the individual mandate as originally enacted.

Furthermore, in addition to raising the amount of the tax itself, Congress has
a host of coercive tax enforcement mechanisms that it could also introduce to ensure
greater compliance with the tax requirement. The introduction of these enforce-
ment mechanisms would, in turn, render the “shared responsibility” tax a more dra-
conian and thus much less attractive option for people than entering into the mar-
ket and purchasing insurance. These enforcement mechanisms can include crimi-
nal prosecution for failing to pay the tax, invasive tax audits by the IRS, and other
penalties often associated with tax avoidance.

The Supreme Court made it clear that such harsh enforcement measures
would be consistent with the constitutional taxing power that the Court held sup-
ported the “shared responsibility payment™

“Of course, individuals do not have a lawful choice not to pay a tax due,
and may sometimes face prosecution for failing to do so . . .. But that does
not show that the tax restricts the lawful choice whether to undertake or for-
go the activity on which the tax is predicated [so as to convert the tax into an
unconstitutional penalty]. Those subject to the [minimum coverage provi-
sion] may lawfully forgo health insurance and pay higher taxes, or buy health
insurance and pay lower taxes. The only thing they may not lawfully do is
not buy health insurance and not pay the resulting tax.” Slip Op. at 44 n.11
(Opinion of the Court).
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* * *

Thank you, Mr. Chairman. That concludes my testimony, and I would be
happy to answer the Committee’s questions.

Chairman CAMP. Thank you, Mr. Bradbury.
Ms. Severino, you are recognized for 5 minutes.

STATEMENT OF CARRIE SEVERINO, CHIEF COUNSEL, POLICY
DIRECTOR, JUDICIAL CRISIS NETWORK (WASHINGTON, DC)

Ms. SEVERINO. Thank you, Chairman Camp, Ranking Member
Levin, and Members of the Committee. I am honored to testify be-
fore you today about the issues raised by the new taxing power re-
cently described by the Supreme Court in NFIB v. Sebelius.

The Supreme Court’s decision upholding the Patient Protection
and Affordable Care Act was surprising to Court watchers because
it upheld the individual mandate based on a theory that no other
Court had accepted and that the parties themselves gave short
shrift in briefing and argument: that the mandate operates as a tax
that individuals may choose to pay in lieu of purchasing health in-
surance.

When a case as major as this one is decided on a novel theory
that has been so minimally argued, there is a risk that the major-
ity had not fully considered the ramifications of their decision. Un-
fortunately, the new tax authority described by the Court has im-
plications that are nearly as pernicious for our constitutional struc-
ture as the Commerce Clause arguments that got all the attention
before the decision.

First, the majority’s interpretation of the taxing power creates a
previously unheard of form of tax that is triggered by mere inac-
tivity.

Taxes are primarily designed to raise revenue and only second-
arily to influence behavior. With few exceptions, when Congress
has deployed the taxing power to incentivize behavior, it has al-
ways been as a carrot and not as a stick. Thus, tax credits and de-
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ductions are given for such favored activities as raising children,
purchasing a home, getting an education, or driving a hybrid car.
And even where the Federal Government has used taxes as a stick
to change behavior, such as taxing alcohol to reduce consumption,
people have had to do some act in order for the tax to apply. But
under the NFIB decision, for the first time Americans will have to
act in order for the tax not to apply.

During the pendency of this case, many courts and commentators
noted the problems of extending a Commerce Clause to allowing
regulation of inactivity; and under the Constitution’s tax power the
same distinction holds.

The Constitution allows taxes on activities, such as the capital
gains tax, which is triggered when you sell property as a gain. It
also taxes on inactivity through direct or head taxes, but the Con-
stitution itself strictly limits direct taxes by requiring that they be
apportioned among the States. Indeed, the majority opinion clearly
acknowledges that the mandate affects the States unevenly and
therefore could not pass constitutional muster as a direct tax.

Caught in this bind, the Court simply declared that the mandate
operated as a never-before-seen tax, a tax on inactivity that none-
theless doesn’t need to be apportioned. This move triggers the most
damaging consequence of the NFIB decision, a massive expansion
of the Federal tax power. As a result, we must again consider
whether the Federal Government can require people to purchase
broccoli. This time by another means.

Allowing unrestricted taxes on inactivity will open the door to
taxes the likes of which this country has never seen. For example,
rather than leaving it to municipalities to incentivize recycling, the
Federal Government could tax those who fail to do so. Because pre-
ventative services are now required to be covered by all health in-
surance plans without a co-pay, Congress might tax people who
failed to take advantage of them.

Legislators could even tax anyone who does not own a gun, citing
studies that gun ownership reduces crime. And forget tax incen-
tives for installing solar panels. Congress can now just impose a
tax on Americans who refuse to buy them.

Whether any of these proposals are good or bad public policy is
beside the point. The point is that Congress can now levy any or
all of these taxes in the wake of the NFIB decision.

Finally, the new tax regime could dramatically erode democratic
accountability.

The great Chief Justice Marshall recognized what the Founders
were keenly aware of, that an unlimited power to attack involves,
necessarily, the power to destroy. As such, the Constitution’s allo-
cation of the taxing power to the House of Representatives was spe-
cifically designed to maximize the public accountability for this
most dangerous power.

It is practically undisputed that the health care law would have
died in Congress if it were acknowledged by its backers to be a tax
that hit heavily on the middle class. But in the wake of NFIB Con-
gress now has the ability to pass massive tax increases of virtually
any sort without ever having to utter the “T word.” If elected offi-
cials are allowed to represent one thing to the people—it is a pen-
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alty—and another to the courts—it is a tax—the democratic ac-
countability envisioned by our Founders will have been lost.

But even where Congress is acting with pure intentions, those in-
tentions may not be respected by the courts, who may rewrite the
statute in order to save it. That takes the tax power out of the
branch of government that is most representative and puts it in the
judicial branch, the one purposely insulated from ever having to
answer to the American People.

As we approach the point where there are no judicially enforce-
able limits on the enumerated powers of Congress, the most impor-
tant limits on future legislators will be those they are willing to im-
pose on themselves.

Thank you.

[The prepared statement of Ms. Severino follows:]
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Chairman Camp, Ranking member Levin, and members of the Committee, I am
honored to testify before you today about the issues raised by the new taxing power recently

described by the Supreme Court in NFIB v. Sebelius.

The Supreme Court’s decision upholding the Patient Protection and Atfordable Care
Act was surprising to veteran court-watchers because it upheld the individual mandate
based on a theory that no other court had accepted: that the mandate operated as a tax
individuals may choose to pay in Heu of purchasing health insarance. That the parties
themselves spent only a small percentage of their tiine addressing the tax issue in their
briefs and at oral argument suggests that they too saw the issue as unlikely to get very far,

yet it ultimately carried the day by a 5-4 vote.

When a case as major as this one is decided on a novel theory that has been so
mintmally argued, there is a risk that the majority may not have fully anticipated the
ramifications of their decision. Unfortunately, the new tax authority described by the
Court has implications that are nearly as pernicious for our constitutional structure as the

Commerce Clause arguments that got all the attention before the decision.

The majority’s interpretation of the taxing power is simply unprecedented in that it

creates a new species of tax with chameleon-like properties.

Historically taxes and penalties were considered mutually exclusive. Indeed, the
NFIB decision itself treats them as such, and establishes the mandate as a tax by saying
that it did not really penalize because the consequences for non-compliance resulted in a

relatively low mandatory payment and because there is no requirement that violators know
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they are doing something wrong. But the Court did not stop there. Although it said that the
mandate operated as a tax in order to avoid being struck down, it also held that it operated
as a penalty in order to avoid falling under the Tax Injunction Act (which would have
deprived the Court of the ability to decide the case before 2014). For the first time, an Act of

Congress is a tax and not a tax at the same time.

Additionally, the opinion creates a previously unheard-of form of tax that is

triggered by mere inaciivity.

Taxes are primarily designed to raise revenue and only secondarily to influence
behavior. With few exceptions, when Congress has deployed the taxing power to incentivize
behavior, it has always been as a carrot, not a stick. Thus tax credits and deductions are
given for such favored activities as raising children, purchasing a home, getting an
education, hiring those who have been on long-term public assistance, or dviving a hybrid
car. And even where the federal government has used taxes as a stick to change hehavior,
such as taxing alcohol to reduce consumption, people have had to do some act in order for
the tax to apply. But under the NFIB decision, for the first time Americans will have to act

in order for the tax not to apply.

During the pendency of the case, many courts and commentators noted the problems
of extending the Commerce Clause to allowing regulation of inactivity because the
extension lacked any limiting principle. The Chief Justice’s opinion recognizes this problem
and notes that for this reason the distinction between activity and inactivity under the

Commerce Clause has been respected through 200 years of American history.

But even under the Constitution's broad taxing power the same distinction holds.

The Constitution allows taxes on activities, such as the capital gains tax, which is triggered
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when you sell property at a gain. It also allows taxes on inactivity, through “divect” or
“head” taxes. But the Constitution itself strictly limits direct taxes by requiring that they be
apportioned among the states. Indeed, the majority opinion clearly acknowledges that the
mandate affects the states unevenly and could not pass constitutional muster as a direct
tax. Caught in this bind, the Court simply declared that the mandate operated as a never-

before-seen tax: a tax on inactivity that doesn’t need to be apportioned.

This move triggers the most damaging consequence of the NFIB decision: a massive
expansion of the federal tax power. As a result, we must again consider whether the federal

government can reguire people to purchase broccoli. this time by another means.

Alowing unrestricted taxes on inactivity will open the door to taxes the likes of
which this country has never seen. For example, since seatbelts and motorcycle helmets
increase voad safety, Congress could simply tax those who refuse to wear them. Because
“preventative services” are now required to be covered by all health insurance plans
without co-pays, Congress might tax people who fail to take advantage of them. Rather
than leaving it to municipalities to incentivize recycling, the federal government could tax
those wheo fail to do so. Legislators could even tax anyone who does not own a gun, citing
studies that gun ownership reduces crime. And forget tax incentives for installing solar

panels. Congress can now just impose a tax on any American who refuses to buy them.
Whether any of these proposals are good or bad public policy is beside the point. The

point is that Congress can levy any or all of these taxes in the wake of the NFIB decision.

Another consequence of the decision will likely be an uneven application of the
taxing power by the lower courts because of the difficulty of administering the NFIB

decision’s standards. This is because the test laid out by the majority opinion for whether a
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required payment qualifies as a tax or a penalty under the Constitution is vague and
internally inconsistent. What, for example, would be considered an exaction sufficiently
high to become more of a penalty than a tax? What if the text of the statute clearly states
that it is to be interpreted as a penalty and not a tax — does that even matter if the

Supreme Court can engage in linguistic alchemy to transinute one into the other?
Finally, this new tax regime could dramatically erode democratic accountability.

The great Chief Justice Marshall recognized what the founders were keenly aware
of, that “[ajn unlimited power to tax involves, necessarily, a power to destroy.” McCulloch
v. Maryland. As such, the Constitution’s allocation of the taxing power was apecifically
designed to maximize the public accountability for this most dangerous power. The
authority to initiate taxes was given to the House to keep it in the most representative and
immediately accountable house of Congress. Not only are the seats in the House
distributed proportionally according to population, Memhers must answer to the electorate
with great regularity, so that their decisions to raise taxes would be subjeet to prompt

review at the next general election.

It is practically undisputed that the health care law would have died in Congress if
it were acknowledged by its backers to be a tax that hit heavily on the middle class. Butin
the wake of NFIB, Congress now has the ability to pass massive tax increases of virtually
any sort without ever having to utter the “T-word.” If elected officials are allowed to
represent one thing to the people (“it’s a penalty”) and another to the courts (“it’s a tax”),

the democratic accountability envisioned by the Founders will have been lost.

But even where Congress acts with pure intentions, those intentions may not be
respected by the courts, who mnay rewrite a statute in order to save it. That takes the tax
power out of the most representative branch and puts it into the judicial branch - the one

purposely insulated from having to answer to the American people.

As we approaceh the point where there are no judicially enforceable limits on the
enumerated powers of Congress, the most important limits on future legislators will be

those they are willing to impose on themselves.

——

Chairman CAMP. Thank you very much.
Mr. Casey, you have 5 minutes.
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STATEMENT OF LEE A. CASEY, PARTNER, BAKER HOSTETLER
(WASHINGTON, DC)

Mr. CASEY. Thank you, Mr. Chairman, Ranking Member Levin,
and Members of the Committee. It is an honor to be here to discuss
these very important issues this morning.

In assessing the Supreme Court’s ruling in National Federation
of Independent Business v. Sebelius, it is important to note that
the decision has articulated clear limits on both the Commerce
Clause and the Necessary and Proper Clause, holding that neither
of these provisions can form the basis of a general police power like
that enjoyed by the States. In addition, the Court also made clear
that its decision in South Dakota v. Dole does have teeth. Congress
cannot use Federal spending as a means to coerce the States into
adopting or implementing Federal programs. These aspects of the
decision are enormously significant and positive.

Nevertheless, in upholding the Affordable Care Act’s individual
mandate as a tax, the Supreme Court has fashioned a breathtaking
new power for Congress. The Court held that Congress can tax not
only property or income or commercial activity but also the mere
failure to undertake some course of action.

Congress’ power to lay and collect taxes has, of course, long been
interpreted broadly. But as is the case with respect to Congress’ ex-
ercise of its commerce power, it is difficult to identify any precedent
where a tax has been imposed on the simple failure to buy some
good or service. Nor is it possible to articulate a neutral judicially
enforceable limiting principle to keep this power from simply serv-
ing as the basis for a general Federal police power.

Nevertheless, the decision having been made, the question be-
comes what limits the Supreme Court is prepared to enforce on
Congress’ power to lay and collect taxes. The Court continues to ac-
knowledge that there are such limits, at least in theory. The Court
restated its position that a tax which is a mere penalty will not be
sustained under the taxing power, although it also declined to de-
cide the precise point at which an exaction becomes so punitive
that the taxing power does not authorize it.

As a practical matter, therefore, the real-world viability of these
limitations remains very much in doubt. This is especially the case
because the NFIB Court also severely restricted application of an-
other basic constitutional limitation on the taxing power, the re-
quirement that direct taxes be apportioned among the States on
the basis of population. The Court avoided holding the individual
mandate unconstitutional as an unapportioned direct tax by nar-
rowing the meaning of direct taxes to capitation or head taxes and
taxes on real property.

Moreover, in upholding the mandate as a tax, the Court sug-
gested that the judiciary is not bound by Congress’ own clear reli-
ance on the commerce power in enacting that requirement. Here
the Court relied on the long-standing rule that, in determining
whether or not a particular exaction is a tax, it will disregard the
label Congress may have used and view its substance and applica-
tion. This, of course, is based on the obviously correct premise that
Congress can neither expand nor contract its enumerated powers
by simple labeling.
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Before this case was decided, however, that rule was never ap-
plied in a manner suggesting that Congress could not choose which
of its enumerated powers to rely on in enacting legislation or that
the courts were not bound by that choice once made and clearly ex-
pressed.

Arguably, this choice was not clearly expressed in the Affordable
Care Act. Although it identified the commerce power as support for
the mandate, the statute admittedly did not specifically disclaim
reliance on the taxing power.

In the future, therefore, Congress can put some limitation on the
taxing power, albeit a self-imposed one, by stating plainly when it
is and when it is not invoking its power to lay and collect taxes.
Such a truth-in-legislating requirement would also permit the citi-
zenry at large to accurately assess responsibility for any particular
exaction. This will help to preserve the accountability the Constitu-
tion sought to guarantee by granting Congress limited and enumer-
ated, rather than general, legislative powers.

Thank you.

[The prepared statement of Mr. Casey follows:]
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Written Statement
of
Lee A. Casey
Before the Committee on Ways and Means
United States House of Representatives

July 10,2012

Thank you, Mr. Chairman and members of the Committee.

Let me say at the outset that I am speaking here on my own behalf and not
on behalf of my law firm, its clients, or any other group with which T am

associated.

In assessing the Supreme Court’s ruling in National Federation of
Independent Business, et al.. (“NFIB”) v. Sebelius, et al., Nos. 11-393, 11-398 and
11-400 (June 28, 2012), it is important to note that the decision has articulated
clear limits on both the Commerce Clause and the Necessary and Proper Clause,
holding that neither of these provisions can form the basis of a general federal
police power like that enjoyed by the States. In addition, the Court also made clear
that its decision in South Dakota v. Dole, 483 U.S. 203 (1987), does have teeth.
Congress cannot use federal spending as a means to coerce the States into adopting

or implementing federal programs, and all of the States now have the choice
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whether or not to implement the Affordable Care Act’s (“*ACA”) Medicaid
expansion provisions, with only the new federal funding at risk if they choose not
to participate. These aspects of the decision are enormously significant and

positive.

At the same time, in upholding the ACA’s individual mandate as a tax, the
Supreme Court has fashioned a breathtaking new power for Congress. In
sustaining the mandate on this ground, it has necessarily held that Congress can
impose a tax not only on property, or income, or sonie type of activity, but also on
the mere failure to undertake some prescribed course of action. This ruling
suggests that the taxing power may now present the very same potential for
morphing into a constitutionally forbidden general federal police power as would

an unlimited power to regulale interstate commerce.

Congress’s power to lay and collect taxes has, of course, long been
interpreted broadly. The Supreme Court has made clear that a tax is not invalid
merely because there is a regulatory, rather than only a fiscal, purpose behind the
measure. Congress has imposed taxes on an almost unimaginable variety of
products and transactions — from fishing rods, to bows and arrows, to sea voyages.
That regulation, however, has in the past been directed at encouraging or

discouraging particular conduct — taxes on wagering and/or winnings, for example.
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The ACA’s requirement to have and maintain a congressionally prescribed
level of health insurance benefits for yourself and your family is far more direct. It
does not encourage the purchase of health insurance by offering some tax benefit —
such as a credit or exemption from otherwise applicable tax obligations — for those
who purchase a particular health benefit package. This, for example, is how
Congress has chosen to encourage home ownership, by offering specific tax
benefits (in the form of income tax deductions for interest payments) to those who

obtain mortgages to buy a house.

Nor does the mandate tax a particular type of conduct or transaction — for
example, by imposing a 1ax on the purchase of health care services, with credits or
deductions available for those who pay for these services through an approved
health care insurance policy. Rather, the mandate imposes a tax on the status of
not having that insurance. It is the equivalent not of a tax on gambling or travel,

but on not gambling or not traveling.

As is the case with respect to Congress’s exercise of its power to regulate
interstate commerce, it is difficult to identify any precedent where Congress has
imposed a tax on the simple faifure to buy some good or service. And, as was the
case under the Commerce Power, if Congress ever thought that it could regulate
conduct through the simple expedient of taxing the failure to make such purchases,

this extraordinary power would surely have been used before now.

3
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Moreover, just as under the Commerce Power, the ability to impose a tax on
not, for example, taking a boat trip also lacks a neutral, judicially enforceable
limiting principle that could or would keep this power from simply serving as the
basis for a general federal police power. Thus, can Congress impose a tax on
anyone who does not own an “EV” or electrically-powered vehicle (as opposed to
providing credits for those that do) so as to reduce green-house gas emissions
nationwide? Can it impose taxes on those who do not consume a particular quota
of fruits or vegetables, or dairy products, or cereals, or beef, pork, chicken, sugar,
or the products of any of the other industries whose representatives populate these
halls on a daily basis? The Court’s decision in NFIB v. Sebelius suggests that the

answer to these questions is yes.

That decision having been made, the question becomes what limits, if any, is
the Supreme Court now prepared to enforce on Congress’s power to lay and collect
taxes. Certainly, the Court continues to acknowledge that there are limits to the
taxing power, at least in theory: “Congress’s ability to use its taxing power to
influence conduct is not without limits.” Slip. Op. at 42. As a practical matter, the
taxing power remains a relatively blunt regulatory instrument, which the Court
believes offers some limit to its scope: “Congress’s authority under the taxing
power is limited to requiring an individual to pay money into the Federal Treasury,
no more.” Slip Op. at 43. In addition, the Court restated its position that a tax

4
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which is a “mere penalty” will not be sustained under the taxing power, /d. (citing
Department of Revenue of Mont. v. Kurth Ranch, 511 U.S. 767, 779 (1994)),
although it also declined to “decide the precise point at which an exaction becomes
so punitive that the taxing power does not authorize it.”” Slip Op. at 43. But, since
the NFIB Court also noted that “more recently we have declined to closely
cxaimnine the regulatory motive or effect of revenue-raising measures,” Slip. Op. at

42, the real world viability of these limitations remains very much in doubt.

The NFIB Court also severely restricted application of the Constitution’s
other basic limitation on the taxing power — the requirement that “direct” taxes be
apportioned among the States. U.S. Const. Art. I, § 9, cl. 4 (“No capitation, or
other direct, Tax shall be laid unless in Proportion to the Census or Enumeration
herein before directed to be taken.”). Apportionment means that direct taxes are
paid in proportion to each State’s population. It is a cumbersome process that
results in the residents of some States paying more, or less, than the residents of
others. This is why direct taxation has been such a rare phenomenon throughout

our history.

The Court avoided holding the individual mandate unconstitutional as an
unapportioned, direct tax by narrowing the meaning of “direct” taxes to capitation
or “*head” taxes and taxes on real property — although both the constitutional text

and the history of the Sixteenth Amendment, which was adopted specifically to
5
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give Congress the “power to lay and collect taxes on income, from whatever
source derived, without apportionment among the several States, and without
regard to any census or enumeration,” U.S. Const. Amend. 16, are inconsistent

with this conclusion.

At this time, therefore, judicially enforceable limitations on Congress’s
power to lay and collect taxes may be more apparent than real. Indeed, thc Court’s
ruling in NFIB v. Sebelius raises the question whether Congress itself can impose
practical limits on the taxing power. This is because, in upholding the ACA’s
individual mandate as a “tax,” the Court suggested that it - rather than Congress —
was the ultimate judge of which enumerated power Congress was exercising. This
rule, if actually applied, would not only vastly expand the power to lay and collect
taxes, but it would take from Congress the ability to determine whether or not it

actually is imposing taxation.

The individual mandate was, of course, not enacted as a tax. During the
legislative process, its sponsors disclaimed any such intent, as did the President in
signing the bill into law. Moreover, the statutory language setting forth Congress’s
findings in support of the mandatc referred only to Congress’s power to regulate
interstate commerce. See Pub. L. No. 111-148, 124 Stat. 242-244, Nevertheless,

the Court concluded that the ACA’s “requirement that certain individuals pay a
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financial penalty for not obtaining health insurance may reasonably be

characterized as a tax,” Slip. Op. at 44.

In reaching this result, the Court relied heavily on the longstanding rule that,
in determining whether or not a particular exaction is a “tax,” the Court will
disregard the label Congress may have used and “'view[] its substance and
application.”” Id. at 34. This, of course, is based on the obviously correct premise
that Congress can neither expand nor contract its enumerated powers, including the

power to lay and collect taxes, by simple labeling.

But, the NFIB Court went further, actually suggesting that the Judiciary is
not bound by Congress’s own, clear reliance on the Commerce Power in enacting
the individual mandate. In that regard, the Court stated that the “‘question of the
constitutionality of action taken by Congress does not depend on recitals of the
power which it undertakes to exercise.”” Slip. Op. at 39 (quoting Woods v. Cloyd

W. Miller, Co., 333 U.S. 138, 144 (1948)).

If this were true, of course, then Congress would no longer be master of its
own legislative processes, and could not itself choose whether and when to
exercise its power to tax, or any other of its enumerated powers. Fortunately,
neither Woods nor the NFIB Court’s actual mode of analysis requires such a result.

Woaods involved a challenge to Title 11 of the Housing and Rent Act of 1947. This
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law continued certain rent controls originally imposed by Congress during World
War IL. The statute was challenged as beyond Congress’s war powers because it
was cnacted after hostilities had ended (although before a peace treaty was
ratified). The lower court agreed, and also concluded that — “even if the war power
continues, Congress did not act under it because it did not say so, and only if
Congress says so, or enacts provisions so implying, can it be held that Congress

intended to exercise such power.” Woods, 333 U.S. at 140.

The Supreme Court reversed, concluding that the war power did indeed
support the challenged legislation, and also stating that “[tlhe question of the
constitutionality of action taken by Congress does not depend on recitals of the
power which it undertakes to exercise.” Id. at 144. However, the Court clearly did
not mean to suggest by this that Congress cannot choose the power under which it
acts, or that the Judiciary is not bound by that decision once made and clearly
expressed.  Indeed, in Woods, the Court went on to examine the statute’s
legislative history to determine Congress’s intent in this regard, concluding that “it
is plain from the legislative history that Congress was invoking its war power to
cope with a current condition of which the war was a direct and immediale cause.”

{d. (emphasis added).

This conclusion is also supported by the Court’s methodology in NFIB v.

Sebelius, if not by its language. Although certainly making clear that “labels” do
8



176

not matter in constitutional analysis, in upholding the mandate as a tax the Court
also considered congressional intent. In particular, in explaining why it believed
the penalty for failure to comply with the individual mandate operated like a tax,
positing that individuals could simply choose to pay and still be in compliance with
the law, the Court noted that “Congress did not think it was creating four million
outlaws.” Slip Op. at 38. It also is true that, although Congress clearly invoked
the Commerce Power in enacting the mandate, it did not in the text of the statute

disclaim reliance on the taxing power.

In the future, therefore, Congress can put some limitation on the taxing
power — albeit a self~imposed limitation — by stating plainly when it is, and when it
is not, invoking its power to lay and collect taxes. Had the ACA not merely
identified the Commerce Power as the source of authority for the individual
mandate, but also specifically disclaimed reliance on the taxing power, the Court
would not have been able to claim that this was merely a matter of labels. Such a
“truth-in-legislating” requirement would also permit the citizenry at large to
accurately assess responsible for any particular exaction. This will help to preserve
the accountability the Conslitution sought to guarantee by granting Congress

limited and enumerated, rather than general, legislative powers.

I would be pleased to answer any questions.

Chairman CAMP. Thank you, Mr. Casey.
Mr. Dellinger, you are recognized for 5 minutes.

STATEMENT OF WALTER DELLINGER, PARTNER, O'MELVENY
& MYERS LLP (WASHINGTON, DC)

Mr. DELLINGER. Thank you, Chairman Camp, Ranking Mem-
ber Levin, and Members of the Committee.

You have my written statement, so I would like to begin by re-
sponding to the comments made by this very thoughtful group of
colleagues I have with me here today.
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First of all, I want to respond to the notion that this was—the
provision in question, 5000A, was a heavy tax increase on the mid-
dle class. I think that is clearly incorrect. As Ranking Member
Levin noted, this provision only applies to somewhere between 1
and 2 percent of the public. It is a modest financial incentive that
is imposed—that is $95 first year and never exceeds 2 and a half
percent of income. It is imposed only on that very small part of the
population that chooses to go without insurance and thereby to im-
pose the risk of the cost of illness or injury on fellow citizens.

Obviously, it does not apply to anyone who is on Medicare or
over 65, it doesn’t apply to anyone who has insurance through their
employment, it doesn’t apply to those who have insurance through
the Medicaid program, it doesn’t apply to those who have insurance
through their college, it doesn’t apply to those who have individual
policies, but only to those who choose not to do so. That is a very
small percent. And in upholding it the Court said it leaves people
with a real choice.

There is no mandate here. You pay a modest financial penalty,
never to exceed the cost of insurance and never to exceed 2 and a
half percent if you choose not to have insurance.

And what role does it play? Think how critical it is to what this
bill does accomplish. This is legislation which guarantees to 100
million Americans that they will never have to worry about lifetime
caps on their insurance. That tells 5 million young people that they
can stay on their parents’ insurance policy until they are 26. It
tells more than 5 million senior citizens that they do not have to
worry about higher cost of prescription drugs in the donut hole and
that expands coverage to perhaps as many as 30 million people
who will be able to see a doctor when they are sick or can go to
see a doctor when they have a child who is ill.

Finally, and most critically, it says no one can be turned down
for health insurance because they have a preexisting condition,
which could have been asthma, it could have been birth by cesar-
ean. No one will have to face an extraordinary jump in their pre-
miums because they have a child born with a birth defect.

But if you do that, if you guarantee people the right to have in-
surance when they need it, you have to have an incentive for those
people to buy insurance before they need to. And that is why the
Massachusetts model was used here, to give a financial incentive
through a tax penalty on those who fail to have insurance.

I think it is completely unremarkable—and I for one at least ex-
pressed the thought that Chief Justice Roberts might uphold this
under the tax power—a completely unremarkable application of
settled precedent about the authority of Congress to exercise its
power under the clause, giving it the right to raise revenues
through taxes, excises imposed, and through other revenue devices.

It was, to me, unremarkable that the Court upheld this. And in-
deed any other decision, in my view, would have serious implica-
tions for the self-government of the American People through their
elected representatives.

As the Chief Justice noted, the tax power is subject to all the
constraints of the Bill of Rights. You can’t tax one party or one reli-
gion more than another. And if you actually have something which
coerces people into activities that they would choose not to, it is so
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punitive an amount the Court will police the outer boundaries of
that.

But to have the Court second-guess the Congress on whether an
incentive is too great an incentive I think substitutes the judgment
of five people who have never been elected for the judgment of the
elected representatives of the people.

And for the Court to say we are going to leave to the Congress
of the United States the determination within these constitutional
boundaries of how and whether to encourage people or discourage
people from engaging in activities through the revenue raising pow-
ers, when they say we are going to defer to the judgment of Con-
gress, that means we are going have government of the people, by
the people, and for the people and not government by judiciary.

[The prepared statement of Mr. Dellinger follows:]
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Committee on Ways & Means
United States House of Representatives
Washington, DC
july 10, 2012

“The Supreme Court’s Ruling on Health Care: Ramifications for the
Power of Congress to Lay and Collect Taxes”

Testimony of Walter Dellinger

In National Federation of Independent Business v. Sebelius (June 28, 2012) (NIFB),
the United States Supreme Court held that the Affordable Care Act’s financial
incentive for individuals to maintain health insurance, called the “shared
responsibility payment,” is a valid exercise of Congress’s constitutional authority
under Article [, Section 8, clause 1 of the Constitution. That clause provides that

Congress shall have Power ... to lay and collect Taxes, Duties, Imposts and
Excises, to pay the Debts and provide for the common Defence and general
Welfare of the United States...

At the outset of its opinion, the Court first concluded that the “shared responsibility
payment” was not a “tax” within the meaning of the federal statute that bars any
pre-enforcement suit seeking to restrain collection of “any tax.” If the payment were
a “tax” for this purpose, the Supreme Court would have dismissed the entire Jaw suit
(except for the Medicaid challenge} as untimely since federal taxes can be
challenged only after payment is due, not before, The Court concluded, "The
Affordable Care Act does not require that the penalty for failing to comply with the
individual mandate be treated as a tax for purposes of the Anti-Injunction Act.”

After rejecting the government’s argument that the choice between maintaining
insurance and making the individual responsibility payment was a valid exercise of
Congress’s power under the Commerce Clause, the Court proceeded to hold that the
choice was, however, a valid exercise of Congress’s authority to raise revenue. The
payment is relatively modest: it begins at $95 dollars for the first year and never
exceeds 2.5% of income.

It is a payment that few will ever make. The Congressional Budget Office (CBO)
estimates that four million people each year will choose to make the shared
responsibility payment instead of obtaining coverage. Payments of Penalties for
Being Uninsured Under the Patient Protection and Affordable Care Act (Revised
April 30, 2010}, at 1. Itis thus anticipated that only about 1 percent of the people in
this country will ever make a payment under the provision.

OMM_US:70768605.1
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This is not surprising, since the requirement is not applicable to anyone who is over
65 or on Medicare; it is not applicable to anyone who has insurance through their
employment; it is not applicable to anyone who has insurance through their schoo};
itis not applicable to anyone who has an adequate individual health insurance
policy or to anyone who is covered on a parent’s policy. Therefore nearly 99% of
the public will never have to make any payment. Those few who will make this
payment are those who choose not to maintain health insurance and who therefore
impose the risk of paying for their health care on their fellow citizens. Americans
who have health insurance coverage are completely unaffected by this requirement.

The Court noted that the provision is an amendment to the Internal Revenue Code;
the payment is made to the federal treasury when federal income taxes are paid;
and it produces at least some revenue for the federal government. “Itis of course
true that the Act describes the payment as a ‘penalty,’ not a ‘tax,” the Court said. But
that label “does not determine whether the payment may be viewed as an exercise
of Congress's taxing power.” Quoting from Quill Corp. v. North Dakota (1992), the
Court stated that "magic words or labels" should not "disable an otherwise
constitutional levy.”

We have ... held that exactions not labeled taxes nonetheless were authorized
by Congress's power to tax. In the License Tax Cases (1867), for example, we
held that federal licenses to sell liquor and lottery tickets--for which the
licensee had to pay a fee--could be sustained as exercises of the taxing power.
And in New York v. United States {1992) we upheid as a tax a "surcharge” on
out-of-state nuclear waste shipments, a portion of which was paid to the
Federal Treasury. We thus ask whether the shared responsibility payment
falls within Congress's taxing power, "[d]isregarding the designation of the
exaction, and viewing its substance and application.” United States v.
Constantine (1935); Quill Corp. v. North Dakota, (1992).

The Supreme Court’s decision upholding this provision of the Affordable Care Act
was a relatively routine application of settled precedent and breaks no novel
ground. As the ChiefJustice explained, Congress has for well more than a century
used its revenue raising powers to encourage or discourage behavior, encouraging
people to put aside funds for their children'’s college education, for example, or
discouraging them from using drugs or alcohol or buying lottery tickets. As the
Court noted, “Tax incentives already promote, for example, purchasing homes and
professional education.” The fact that an enactment under the taxing power is
designed to influence behavior thus does not mean that it is unacceptably punitive
or regulatory in nature.

Although the power under the tax and spending provisions of the Constitution is
extensive, it is not unlimited. Congress may not tax exports, and it must “impose
direct taxes by the rule of apportionment, and indirect taxes by the rule of
uniformity.” License Tax Cases (1867). (The Chief justice correctly explained that

OMM US:70768605.1 2
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the Shared Responsibility Payment is not a “direct tax.” ) In his opinion, moreover,
the Chief Justice was careful to note that there are other constitutionally enforceable
limits on the use of the taxing power. “A few of our cases policed these limits
aggressively, invalidating punitive exactions obviously designed to regulate
behavior otherwise regarded at the time as beyond federal authority.” Tn more
recent decades, the Chief Justice noted in his opinion, the Court has played a more
modest role and has “declined to closely examine the regulatory motive or effect of
revenue-raising measures.” The Court stands ready, however, to invalidate any
measure which “becomes a mere penalty with the characteristics of regulation and
punishment.”

A few final observations about the public debate over the Supreme Court’s decision
may be in order. First, the decision by five Justices to sustain the provision under
the tax code should not have come as a complete surprise. The argument justifying
the payment under Congress’s section 8, clause 1 power was advanced by the
government in every district court and every court of appeals. 1t was fully
addressed in the Solicitor General’s opening brief and again in his reply brief, as well
as in at least two major amicus briefs. The Solicitor General devoted the final
portion of his opening oral argument to this justification and returned to it again at
the conclusion of his rebuttal time. As thi ticle noted at the time, Chief Justice
Roberts indicated during the first day of the March argument that he understood
and appreciated the force of the argument based upon the tax power.

Secondly, the notion that the Supreme Court discovered some “hidden tax” is
nonsense. The payment required of those who decline to maintain health insurance
is set out clearly in the statute. The exact amount of the payment and when and how
it is to be paid was fully debated and entirely transparent on the face of the law.

Finally, both Governor Romney and President Obama have been criticized for
denying that the payment required of those fail to have health insurance constitutes
a “tax increase.” But both Governor Romney and President Obama are correct:
whether one labels the payment as a penalty or a tax or a tax penalty or a financial
incentive, it does not make sense to describe it as a “tax increase,” let alone a tax
increase on the middle class.

As President Obama noted when asked on ABC’s This Week (while the legislation
was before Congress) whether the “mandate” was a tax increase on the middle class,

... for us to say that you've got to take a responsibility to get health insurance
is absolutely not a tax increase. What it's saying is, is that we're not going to
have other people carrying your burdens for you anymore than the fact that
right now everybody in America, just about, has to get auto insurance.
Nobody considers that a tax increase.

And as Governor Romney noted of the Massachusetts mandate in his 2009 gp ¢d,
“we established incentives for those who were uninsured to buy insurance. Using
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tax penalties, as we did, ... encourages ‘free riders’ to take responsibility for
themselves rather than pass their medical costs on to others.”

In my view, both the Governor and the President have been unfairly criticized. A tax
penalty applicable to only a small few who fail to have insurance and who therefore
pass the financial risk on to their fellow citizens was not a general tax increase on
the citizens of either Massachusetts or America.

The “shared responsibility payment” is merely a financial incentive for people to
have adequate health insurance. This financial incentive goes hand-in-glove with
the provisions insuring that Americans will be able to obtain health insurance even
if they have preexisting conditions that previously would have allowed insurance
companies to reject them. It is a payment that few Americans will ever make or
even notice. The Supreme Court has sustained it against constitutional challenge,
and rightly so.

OMM_US:70768605.1 4

Chairman CAMP. Well, thank you, Mr. Dellinger.

Thank you all for your testimony.

The Constitution requires that tax measures originate in the
House of Representatives, and this Committee is the only House
Committee authorized to consider such measures. At the outset, 1
think it is critical for us to understand what kind of tax is the indi-
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vidual mandate tax. And the Constitution contemplates only two
forms of taxation: direct taxes, such as capitation and property
taxes, which are subject to apportionment requirements, as well as
income taxes authorized under the 16th amendment, and indirect
taxes, such as duties imposed and excises. And based on that
power and the Court’s opinion I would like to ask each one of our
panel of experts just what kind of tax is this.

Mr. Bradbury, I will start with you.

Mr. BRADBURY. Well, before the Supreme Court’s ruling, I
would have said it is a direct tax. It doesn’t fall into any of the
other categories we are used to seeing. Even though it is paid on
an income tax return, it is not an income tax. It is a specified sur-
charge. The Court said it is not a direct tax.

I would like to have seen a lot more briefing on that question.
I think that is a very hard question, at a minimum.

Chairman CAMP. All right. Ms. Severino.

Ms. SEVERINO. Yes, the dissent in this case points out that this
is a difficult constitutional question.

The first impression, this is a tax that doesn’t look exactly like
the other direct taxes we have seen. The Chief Justice is correct
in that point. But it also looks nothing like indirect taxes we have
seen before. It is clearly not an income tax. It is not an excise. It
is not a duty. And the question is, is it more is it like a direct tax
or indirect tax?

I think, given the fact that it is operating on inactivity, it seems
much more like a direct tax to me than it does an indirect tax. Un-
fortunately, the Court I think went on with the dissent called a lick
and a promise and just said, close enough, it doesn’t look like the
direct taxes we have seen before; we'll call it indirect.

But I think the problem is it doesn’t look like anything we have
seen before in terms of a tax. So we could use a lot more discussion
on that question.

Chairman CAMP. Mr. Casey.

Mr. CASEY. I agree with that.

To the extent that this provision ever looked like a tax before the
Court decided that that is what it was, it was a direct tax that had
not been apportioned, or at least that is what it looked like. The
Court has now said it is not a direct tax. That was necessary to
upholding it. Because, otherwise, the tax would have been invalid
as not being apportioned. So the Court has told us that it is an in-
direct tax.

Chairman CAMP. Mr. Dellinger.

Mr. DELLINGER. Well, the face of the statute says it is a pen-
alty enforceable under the Tax Code. The taxing power includes the
authority to have penalties for failure to pay in a timely fashion.
There are a range of things that can be done under the tax power.
In this case, it is measured in part by income. It is on the face of
an amendment to the Internal Revenue Code.

It provides that you pay an additional $95 that increases to 2
and a half percent if you don’t maintain adequate insurance cov-
erage. That to me seems no different than the fact that your tax
bill is higher if you engage in the “inactivity” of not putting aside
funds for your children’s education.
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It operates no differently than the tax incentives in the law of
which there are many and of this Committee is well familiar. The
amount you pay to the government goes up or down depending
upon a number of matters, like whether you can take deductions
for a home mortgage. If you simply do nothing, if you don’t get a
home mortgage, your tax is higher. If you don’t put aside money
for your children’s education or for your own professional develop-
ment, you pay a higher amount to the Federal Government. I think
it is in fact no different from that and unremarkable in that re-
spect.

Chairman CAMP. So is it direct or indirect, in your opinion?

Mr. DELLINGER. Well, it is not a direct tax because the Court—
the Court has never held anything to be a direct tax for a very good
reason. This was done to protect the slave States by making sure
that the property and slaves could not be taxed in a way that was
disproportionate. And what the Court has held, that direct taxes
consist of taxes on capitation, that is on every single person like
a poll tax or taxes on property or the proceeds from property, this
is none of those. So it does not have to be apportioned.

Chairman CAMP. It is an indirect tax then, in your opinion?

Mr. DELLINGER. I am not—the nomenclature battle about
whether you call this a tax or a tax penalty or a penalty strikes
me as completely unfruitful. It is like asking whether a Member
who goes fishing is a Congressman or a fisherman. The law says
it is a penalty paid under the tax power as part of your income tax.
It says exactly what it is for on the face the bill and exactly what
the conditions are and exactly what the amount is.

Chairman CAMP. Thank you.

Both the original House version as well as the original Senate Fi-
nance Committee version of the Democrats’ health care law would
have allowed the IRS to assess fines, file liens, levies, pursue crimi-
nal prosecution, and even impose jail time for failure to buy gov-
ernment-approved health insurance or pay this new tax. These en-
forcement measures were eventually limited in the Senate version
of the legislation by the addition of subsection G which prohibits
the IRS from using these specific tools to enforce the individual
mandate tax.

Mr. Bradbury, could a future Congress strip subsection G of the
individual mandate just as easily as it was put in place? If this
were done, would the IRS then be empowered to fine individuals
who do not buy government-approved health insurance, seize prop-
erty, and even put them in jail if they don’t pay the new individual
mandate tax?

Mr. BRADBURY. Yes. If it is a constitutional tax as the Court
has said, Congress can use all of its enforcement powers.

Chairman CAMP. And there would be nothing to bind a future
Congress from removing that subsection if they so chose?

Mr. BRADBURY. Absolutely not.

Chairman CAMP. Following the Supreme Court’s ruling, the
Obama administration and congressional Democrats have argued
that only 4 million Americans will be forced to pay the individual
mandate, as if this were somehow a trivial number. But it is actu-
ally a larger number than this. The Congressional Budget Office
has predicted that an additional 16 million Americans who would
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not have otherwise purchased health insurance would do so be-
cause they are forced to because of the mandate in the law. And
this figure is quite a bit higher than we have seen from the admin-
istration.

This brings the total number of people who are directly affected
by the individual mandate to about 20 million Americans, which is
greater than the population of all but two States, California and
Texas, and I think hardly an insignificant number.

There are also hundreds of millions of Americans who are indi-
rectly affected by the mandate. As I recall, there are only a few
people who are free of the new mandate tax, including illegal
aliens.

Mr. Bradbury, aren’t the overwhelming majority of Americans
subject to the individual mandate one way or another?

Mr. BRADBURY. Yes, many of us, hundreds of millions, will
need to check a box on our tax returns certifying that we have had
the insurance required for each month of the tax year. And that
covers not just the tax filers but all their spouses and dependents.
So that affects our economic choices. If we choose to drop the insur-
ance we currently have, we will subject ourselves to tax. So, poten-
tially, hundreds of millions of people are subject to the tax.

And the point I was trying to make is that I think the CBO’s $16
million figure suggests if there isn’t a legal requirement, a direct
legal mandate, a lot more people will choose to pay the tax than
buy insurance, thereby undercutting the purpose for the mandate
that Congress had in mind and leading I believe to a strong im-
pulse in Congress to try to raise the level of the tax and the pen-
alties that apply to enforce it.

Chairman CAMP. So, as I inquired, not only could the imposition
of penalties be changed by a future Congress but certainly, since
it is a tax now, the level of the tax could be changed by a future
Congress as well, as you point out.

Mr. BRADBURY. Yes. And the Constitution is very unclear as to
how high that can go.

Chairman CAMP. Even under the current law as written, the
IRS will have certain tools available to it to make sure that there
is compliance. What would some of those be, for example?

Mr. BRADBURY. Well, they are limited under the current strate-
gies—so they cannot use the full panoply of its criminal enforce-
ment and other powers, but others may know better than I under
the current law what specific tools IRS can use to encourage pay-
ment of the tax.

Chairman CAMP. Is there anyone—Ms. Severino, do you know?

Mr. DELLINGER. I think, Mr. Chairman, that

Chairman CAMP [continuing]. Could still audit, right?

Mr. DELLINGER [continuing}. Under present law, I believe the
only tool that is available is to withhold parts of a refund.

Chairman CAMP. And certainly auditing a return to make sure
that you have checked the correct box and that you actually have,
quote, unquote, government-approved insurance, wouldn’t that be a
tool that still would be available to the IRS?

Mr. DELLINGER. Yes.

Chairman CAMP. Thank you.

Mr. Levin.
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Mr. DELLINGER. Could I answer your—you asked two very
good questions: Aren’t those directly affected considerably more
than the 4 million who will choose to pay the penalty? Isn’t the es-
timate that an additional 15 million people will purchase insurance
because of the incentive of this tax penalty and doesn’t that affect
hundreds of millions?

I just want to briefly say, to me, I think the theory of the law
is and what Congress passed is it is a good thing that 15 million
additional people will obtain health insurance, and that does have
a very significant effect on the rest of the country because the rest
of the country has been on the hook for those people’s medical bills.
And we have a very inefficient system for people who don’t have
health insurance. They wind up in emergency rooms, and the costs
get paid in other people’s premiums.

So it is estimated that other Americans’ insurance premiums will
go down precisely because there will be 15 million more Americans
who have health insurance because of the incentives created by
this law. And the judgment of Congress would say that is a good
thing, not a bad thing.

Chairman CAMP. I think the issue there would be at what cost,
but we are not really getting into that now.

I yield to Mr. Levin at this point to inquire.

Mr. LEVIN. Well, thank you for coming. I think all of us have
a lot of respect for your talents, and I don’t suggest this is why you
are here.

I think that it is important that no one be able to scare the
American people by suggesting the sky is falling or that some wolf
will be at their door. The law restricts what can be done to imple-
ment it. There can’t be jail and all of that. And to suggest that
Congress is going to use this authority to run wild I think sells
short the abilities and the talents and the judgment of this institu-
tion.

We have been wrestling with the issue of health insurance for
over 70 years—for over 70 years, even longer—and this Congress
by a majority vote decided to chart a course where more and more
people would be covered, now 50 million who are not. That was
with a small D, a democratic decision. We did not spend endless
hours deciding whether it was the Commerce Clause or the taxing
authority. We thought we had the authority to respond to the
needs of the American people.

So I know you are not here to scare us or scare the American
people, and I hope you won’t let anybody force you into that posi-
tion. It is possible, I suppose, to come up with legal theories as to
what might happen. You know, Social Security, everybody has to
pay taxes, everybody. There is a small exception I think in terms
of a religious view. So anybody who works pays taxes.

And you can talk about this in terms of activity or inactivity. Ev-
erybody wants to earn a living and wants to work; and if they do,
they pay FICA taxes.

And I haven’t gone back and looked at Supreme Court deci-
sions—how many years ago now—70, 80 years ago. I am sure there
was an issue as to whether this institution had the power to say
to everybody, you work, you pay. And essentially what we have
said here was, you are all part of a health structure in this coun-
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try. And if you go—you are going to go at some point in most every
instance and receive health care. So you should participate, and
you should not be free riders.

That is what was said by Mitt Romney in Massachusetts. Mr.
Neal is shaking his head. He said, no free riders, and you pay a
penalty if you don’t have insurance under the taxing authority.
That is what the Supreme Court said.

So I very much respect your talents, your integrity. I just hope
this hearing doesn’t turn into essentially saying the sky is falling
when it isn’t. Essentially what we decided to do is to place some
kind of a floor under health insurance so that more and more peo-
ple would receive it and that people would not be penalized because
of preexisting conditions or because there were caps on how much
they could receive, et cetera.

Thank you.

Chairman CAMP. Thank you.

Mr. Herger is recognized for 5 minutes.

Mr. HERGER. Ms. Severino, did President Obama’s Solicitor
General Verrilli in his briefs and at oral arguments ask the Su-
preme Court to consider the individual mandate as a tax?

Ms. SEVERINO. Yes, they have made that argument since the
district court level.

Mr. HERGER. So the Obama administration argued before the
Supreme Court that the individual mandate was a tax. This high-
lights a concern I have. The President and congressional Democrats
clearly went out of their way during the legislative debate to hide
the fact that this is a tax. The President himself said it was “abso-
lutely not a tax increase.” Next, they asked the Court to consider
it a tax; and now they are telling the American people it is not a
tax. What does this do to the system of checks and balances and,
more broadly, what does this do to government accountability by
hiding the ball from the American people?

Ms. SEVERINO. Yes, I agree, Representative Herger. This is
what I was trying to talk about when I was looking at the account-
ability problem. We have a system where the tax power has been
interpreted very broadly by the Supreme Court in part because
there is a strong democratic check on the tax power. Because no
one likes to see their Representatives raising their taxes, and so we
assume the American people will be holding Representatives ac-
countable.

This is why the Founders purposely put the taxing power in the
House of Representatives where individuals represent the people
proportionately and where everyone is subject to more frequent
elections. So you have to answer at least every 2 years to the peo-
ple if you raise taxes.

That system of accountability only works if we actually can trust
what our Members of Congress are telling us. If they tell us, we
are raising taxes, here is what we need to do it, you have listed
lots of good policy reasons you might want to impose a tax to en-
force this kind of health care law, that is one thing. But it under-
mines the accountability of our system to say it is not a tax and
you are passing it and when the American people are holding their
people accountable to it and then afterward to say, now it is a tax.
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Or, as the President is doing, to say it is not stated in Court and
to go back the next day in the press and say it is not.

Mr. HERGER. Mr. Bradbury, the President has repeatedly stat-
ed that he would not raise taxes for individuals earning less than
$200,000 and married couples earning less than $250,000. How-
ever, there are more than a dozen tax increases contained in
Obamacare that would hit the same individuals that the President
claimed he would protect.

According to the Congressional Budget Office, roughly 75 percent
of those expected to pay the individual mandate tax would be indi-
viduals earning less than $59,000 per year or families of four earn-
irigdles?s than $120,000 per year. Doesn’t this break the President’s
pledge?

Mr. BRADBURY. Well, Congressman Herger, I think I will beg
off from commenting on the President’s pledge directly. But I will
say that it is clear that, under the terms of the statute, the shared
responsibility tax has to be paid by any taxpayer for whom the
price of the average policy is less than 8 percent of their income;
and that is a lot of people below the levels that you described. And
as the CBO said, it is expected that millions of people in those in-
come categories for their own independent economic decisions will
choose to pay the tax rather than purchase insurance. So it will
apply to them.

And I will say that there are other provisions in the law—taxes
and other cost increases through the regulations—that are likely to
cause, as I understand it, employer-sponsored health plans to get
more expensive.

And now that there is no direct legal mandate that requires ev-
eryone to have insurance, additional people may choose to drop
their employer-sponsored health policies because they are getting
too expensive and choose to pay this tax instead. So the numbers
could be greater. And I think that is reflected in the 16 million ad-
ditional people who can be expected, according to CBO, to drop
their insurance and pay the tax instead. I have to think that that
could even be greater.

Mr. HERGER. Thank you.

Chairman CAMP. Thank you.

Mr. Rangel is recognized.

Mr. RANGEL. Thank you, Mr. Chairman.

I couldn’t believe I was listening to Mr. Herger complain about
the President’s or the administration’s ambiguity about the penalty
tax or both. I have to tell you as one politician to the other I find
the position we find ourselves in as Democrats a hell of a lot easier
to deal with than the one Mr. Romney is presenting. But after you
conclude one way or another whether the administration has made
up its mind whether it is penalty or tax, I hope you come with me
and help me figure out where Mr. Romney is on that very same
question.

In any event, I think we did make a lot of mistakes as Democrats
in not really being able to sell the benefits of this program.

I also believe that inherently people are not excited about help
that they don’t really need. I think the fact that most all Ameri-
cans are fortunate enough to have health insurance is a little dif-
ficult when you are talking about a tax or penalty to get excited
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about someone who doesn’t have it. But I think the administration
has not made the case that uninsured people get health care.

Mr. Dellinger, I wish you could share the fact that, notwith-
standing the fact that we have 30, 40 million people that don’t
have health insurance, that it doesn’t mean they are not getting
health care and that this health care that they get is not free. It
has to be paid for. And that once we find some way to take this
burden off of the existing policyholders and other people, it is actu-
ally a reduction in the cost for almost all Americans.

Could you make that argument, that this is a reduction in costs
for the millions of Americans and 98 percent—that only 40 million
people who are getting free health care will have to pay for this?
Could you share that view?

Mr. DELLINGER. Mr. Rangel, you are exactly right. Our present
health care system is quite dysfunctional, and there is a strong
co?servative case to be made for supporting this kind of health care
reform.

Here is what happens with the 30, 40 million Americans or more
who are uninsured. First of all, they go without care and treatment
for themselves and their children in many instances. In other in-
stances, they show up in the emergency room, which is a highly in-
efficient way to do it. Third, they get health care far too late. It
is much cheaper to pay for mammograms than it is to deal with
metastasized breast cancer. And fourth, what happens is the cost
is shifted to other people, and it is reflected in other Americans’
premium.

That is why if we do succeed in expanding coverage to tens of
millions of more Americans, then the average premium goes down
for Americans by a $1,000 or so. So there, it does have that effect
of making it a more effective system.

And unlike the single payer plan favored by many Democrats,
this is the option that gives people an incentive to have private
health insurance.

Mr. Levin was correct in reminding us that Social Security was
challenged very much in the same way in 1937. The challenger
said if you can set the retirement age at 65, Congress can set it
at 25. They set a minimum wage of $5 an hour, it could be in-
creased to a minimum wage of $5,000 an hour, but the court re-
jected that kind of second guessing and left those decisions to Con-
gress, as I think it did at the end of the day with this provision.

Also, Mr. Herger, if I can respond to your very good question
about whether this is—there is some bait and switch going on. This
tax or penalty or tax penalty or whatever you want to call it, this
provision was right on the face of the statute. It says, on April 15,
as an amendment to the Internal Revenue Code, when you cal-
culate your Federal income, if you don’t have insurance, you have
to pay an additional $95. That goes up. There was never any doubt
about that. And the Solicitor General made that argument clear.

But the reason that Governor Romney and President Reagan—
I am sorry—Governor Romney and President Obama, both were
said to have increased taxes. Both of them said we didn’t increase
taxes, because not a single person in Massachusetts or America has
to pay 1 cent more in taxes if you will just have adequate health
insurance and not put that cost on others. In that sense, it was not
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a tax increase in Massachusetts, and it is not an increase in the
United States.

Chairman CAMP. Thank you. Time has expired.

Mr. Johnson is recognized.

Mr. JOHNSON. Thank you, Mr. Chairman.

I would like to ask all of you really, have we ever in the history
of our country had a tax imposed on an individual for failing to en-
gage in an activity? A simple yes or no.

Mr. BRADBURY. Not that I know of, no.

Ms. SEVERINO. I am not aware of any.

Mr. CASEY. I don’t believe so.

Mr. DELLINGER. I think the answer is yes, we have in the form
of higher tax bills, higher tax bills if you don’t engage in certain
activity like putting money aside for retirement, for college edu-
cation, for home stuff. I don’t know of any instance where it is not
done by a tax deduction or a tax incentive, but I don’t think it
is—
Mr. JOHNSON. Okay. It is not a deduction. As Chief Justice
John Marshall once said, the power to tax involves the power to de-
stroy. Doesn’t this ruling in effect destroy the individual freedom
to abstain from government-mandated activities, say to buy an
electric vehicle or install energy-efficient windows or eat broccoli?
Yes or no. Just the first three of you, please. Yes or no, please.

Mr. CASEY. I think that is correct.

Ms. SEVERINO. I agree.

Mr. JOHNSON. Mr. Bradbury, in your testimony, you say, in ad-
dition to raising the amount of the tax itself, Congress has a host
of coercive tax enforcement mechanisms that it could also introduce
to ensure greater compliance with the tax requirement. Would that
include the IRS seizing American homes and bank accounts?

Mr. BRADBURY. Yes.

Mr. JOHNSON. Thank you.

Mr. Bradbury, I am holding a copy of the handwritten note from
the chief of staff of the Joint Committee on Taxation, Mr. Barthold,
and I ask unanimous consent that it be entered into the record.

Chairman CAMP. Without objection.

[The information follows: The Honorable Sam Johnson]
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————

Mr. JOHNSON. Mr. Barthold wrote in this note to then-Senator
John Ensign during the Senate Finance Committee markup of the
health care law in late September 2009—at the time, the Senate
bill included the enforcement mechanisms associated with income
tax. Senator Ensign and some others began asking if Americans
could be thrown in jail for refusing to purchase health insurance.

Dear Senator Ensign, Section 7203 of the Code provides that if
there is a wilful failure to file, pay, maintain, appropriate records
and the like, that the taxpayer may be charged with a mis-
demeanor with a penalty of up to $25,000 and not more than 1
year in jail. Felony tax evasion provides for restitution and a fine
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up to $100,000 for an individual and up to 5 years in jail. Sin-
cerely, Thomas Barthold.

The enforcement mechanisms mentioned by Mr. Barthold that

could be used against individuals who refuse to purchase health in-
surance were later removed from the bill, but given that they are
in fact mechanisms to enforce a tax, not a penalty, the ruling of
the court allows these to be put back in if Congress chooses to do
so.
Mr. Bradbury, would you comment on that?
Mr. BRADBURY. As you indicate, Congressman, it would require
an amendment in the statute. But given Congress’ broad authority
to enforce constitutional taxes, a future Congress could amend the
statute to include those kinds of enforcement mechanisms.

Mr. JOHNSON. So the bottom line is that a future Congress can
change the law to send Americans who fail to buy insurance to jail,
true or false?

Mr. BRADBURY. Who fail to buy insurance and fail to pay the
tax. They can set the tax very high to try to force them to buy the
insurance, but if they choose not to buy the insurance and fail to
pay the tax, Congress could add criminal enforcement mechanisms
to the statute for those who attempt to avoid paying the tax.

Mr. JOHNSON. Thank you, sir.

I yield back.

Chairman CAMP. Thank you.

Mr. Stark is recognized.

Mr. STARK. Thank you, Mr. Chairman, and I thank the wit-
nesses for their participation.

I just wanted to check with Ms. Severino, I think in the past,
once or twice you have indicated that the only recourse that you
would have here is, if you didn’t like this program, would be to
move to another country, and I wonder if you know of any other
country that you could move to that did not have universal health
coverage paid by the taxpayers.

Ms. SEVERINO. I certainly don’t think that the United States
is the only country in the world that does not have that.

Mr. STARK. If you could find one, I would probably take up a
collection to get you a one-way ticket there. But I would be inter-
ested in knowing where that might be.

Mr. Chairman, I would like to yield the balance of my time to
Mr. Doggett.

Mr. DOGGETT. Ms. Severino, do you have health insurance
yourself?

Ms. SEVERINO. Yes, I do.

Mr. DOGGETT. And Mr. Casey, are you covered by a group
health insurance policy.

Mr. CASEY. I am sorry by?

Mr. DOGGETT. By a group health insurance policy?

Mr. CASEY. Yes, I am.

Mr. DOGGETT. And Mr. Bradbury, are you also covered by
group health insurance?

Mr. BRADBURY. Yes, sir.

Mr. DOGGETT. I would like to put a chart up and ask Mr.
Dellinger, are you covered by health insurance, sir?
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Mr. DELLINGER. Mr. Doggett, I am eligible for Medicare, thank
you. I think I was

Mr. DOGGETT. I am impressed by that as I am by all of your
testimony, and you really made the point of this chart. But I want-
ed to demonstrate it graphically because all three of the experts
who have offered insight this morning that were summoned here
at the request of our Republican colleagues are in the same situa-
tion as 98.8 percent of the American people in that they will not
have to pay the tax of which they complain.

And you have just pointed out again a really big segment of our
population, Mr. Dellinger, who, like yourself, there is not a single
person who is on Medicare or about to come on Medicare by the
time that this act becomes fully effective who would be subject to
this tax, right.

Mr. DELLINGER. That is correct.

Mr. DOGGETT. And anyone who is covered by a group health in-
surance policy, whether public or private employer, they won’t be
affected by this tax.

Mr. DELLINGER. I have always been struck by the notion that
this relatively modest incentive to have insurance coverage was
seen as the sort of end of liberty as we know it. If you go to work
in the economy and you earn $18,000 a year and are subject to
Federal income taxes and FICA taxes, you are told you have to pay
7.5 percent for Social Security for your old-age sustenance. You are
told you have another percentage to pay for Medicare for your
health care after age 65, and if you don’t have insurance coverage,
you are going to have to pay up to 2.5 percent as an additional sum
to be paid. Why would anybody look at that and say, well, the 7.5
percent for Social Security is fine, the percentage for Medicare is
fine, but this last percentage I would have to pay is the end of lib-
erty as we know it. And I would have to move to another country.

I welcome your presence, let me say for myself, in the United
States, and I hope that you remain engaged in these debates.

Mr. DOGGETT. Well, Mr. Dellinger, your point is so significant,
and you have made it previously that while the names may have
changed on the groups, this same crowd, the same thinking that
opposed Social Security, that opposed Medicare, is the same crowd
that is out there opposing the Affordable Health Care Act, even
though less than 2 percent of the American people would be di-
rectly affected by what Justice Roberts, President Bush’s appointee
to the Supreme Court, said was a tax rather than a penalty.

Now, with reference to that tax, I understand Mr. Bradbury’s
testimony to be that even for the less than 2 percent of the people
that are covered, the tax is so low, so modest, that Congress may
choose to raise it in the future. Is it overall—it is I believe in the
first year, your testimony, $95 is the total amount of the tax if you
are among the 2 percent who choose not to buy insurance, even
though you have the capacity to afford it and prefer to shift your
health care costs to somebody else?

Mr. DELLINGER. That is—that is correct.

Mr. DOGGETT. And with reference to the estimate, of course, of
1.2 percent, that was done by the independent Congressional Budg-
et Office on the final bill as it became law after it passed the Sen-
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ate. So perhaps it goes up or goes down a little bit. It is only an
estimate, but is a very small number of people that are affected.

And I yield back.

Chairman CAMP. Thank you.

Mr. Ryan is recognized.

All right.

Mr. Tiberi is recognized.

Mr. TIBERI. Thank you, Mr. Chairman.

Let us follow up on Mr. Doggett’s point about the 2 percent.

Ms. Severino, let’s set the record straight. I wasn’t going to go
there, but let’s go there. Two percent, that is just a guess. Because
tomorrow when this—or next year, when this goes into effect, your
employer could be determined not to be in compliance by some Fed-
eral bureaucrat with the insurance coverage that your employer is
giving you, and thus, a married couple who has insurance today
could end up being forced to pay this tax penalty because they
don’t comply, their insurance doesn’t comply, with what the Fed-
eral Government determines is appropriate; isn’t that correct?

Ms. SEVERINO. Yes, and actually, given some of the religious
freedom concerns that are involved in the mandatory coverage as
well, we may be facing that situation

Mr. TIBERI. So this is potentially much bigger, depending on
what the Federal Government determines what is an appropriate
level of coverage; not just this 2 percent, could apply to people who
have insurance today and are happy with that insurance.

Ms. SEVERINO. That is correct.

Mr. TIBERI. Mr. Dellinger, I have got to go there, too.

Let’s just assume that I have a gas-guzzling SUV and you have
an electric-powered wonderful automobile, and a future Congress
determines, you know what, I am a bad guy because I am contrib-
uting to a very poor environment with my gas-guzzling SUV, and
society is paying for that, while you, I determine as a future Con-
gress, are complying and are paying for my sin.

Couldn’t I, as a Congress, under this provision—I would love to
hear what others have to say—say, you know what, we are going
to penalize Mr. Tiberi for driving a gas-guzzling SUV. And we are
going to install a penalty of—we will make it low at first, $10,000,
to buy an SUV. Isn’t that true under this proposal, under this rul-
ing?

Mr. DELLINGER. Sure.

Mr. TIBERI. Sure?

Mr. DELLINGER. Well, not under this ruling.

Mr. TIBERI. No, under the Chief Justice’s ruling.

Mr. DELLINGER. I understand that. But it is true that that is
correct under the Chief Justice’s ruling.

Mr. TIBERI. Thank you.

Mr. DELLINGER. But it would have also been correct before the
Chief Justice’s ruling.

Mr. TIBERI. I would like.

Mr. DELLINGER. If I may answer the question. Congress may
make my tax bill

Mr. TIBERI. He answered it. He answered it. I only have a lim-
ited amount of time.

Chairman CAMP. Mr. Tiberi has the time.
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Mr. TIBERI. I would like the other three to comment as well.
Yes or no answers.

Mr. CASEY. Ah, yes.

Ms. SEVERINO. Yes they do.

Mr. BRADBURY. Yes.

Mr. TIBERI. Mr. Levin mentioned earlier about Social Security,
and we are all forced to pay Social Security, and that is not true.
There are police officers, firefighters, city workers, township trust-
ees, township workers, State workers, library workers, public uni-
versity workers, bus drivers in Ohio that do not pay into Social Se-
curity. They pay into a public employee retirement system.

Mr. LEVIN. Because they have an alternative system. They have
to pay into a system.

Mr. JOHNSON. Order.

Chairman CAMP. Mr. Tiberi has the time.

Mr. TIBERI. Mr. Levin, I was just saying, you said all Americans
pay into Social Security. The State of Ohio has a different system,
and it just came to me as he was saying that, and I don’t know,
Mr. Bradbury, if you are familiar with that system or not in Ohio,
maybe Mr. Casey is, since he works for an Ohio law firm, would
this, Mr. Casey, have, would it, would it make it easier for us on
the Ways and Means Committee to compel those I would argue or
have the ability to do it, but would this make it easier under the
Chief Justice’s ruling to allow for us to force those people who are
now outside of Social Security to be put into Social Security?

Mr. CASEY. Well, I think it certainly, you could certainly con-
ceive of circumstances where that could happen but the fact is, the
way the Chief Justice read the law suggests that if Congress want-
ed to achieve something like that and didn’t really necessarily want
to have it obvious that that was going on, that indeed you could
do that and the courts would indeed uphold it.

Mr. TIBERI. Mr. Bradbury, under this ruling, the IRS obviously
is going to be tasked with the charge of making sure we all comply
as Americans to this ruling. They clearly don’t have the ability to
offer civil penalties today. They can only do it, as Mr. Dellinger
said, through a refund. How likely is it that a future Congress
under this ruling could impose criminal penalties through the IRS,
further auditing abilities or other impositions through the Internal
Revenue Code?

Mr. BRADBURY. Well, it would simply take a majority of Con-
gress to do that, and the point of my testimony was the original
CBO estimates of how many will choose to pay the tax I think are
now off kilter, given the court’s ruling that there isn’t in fact a di-
rect mandate, and that I think it is logical to assume that more
people under the current low level of tax assessment in the law will
choose, will make a rational economic decision not to purchase in-
surance and instead to pay the tax.

Chairman CAMP. Time has expired.

Mr. McDermott is recognized.

Mr. MCDERMOTT. Thank you, Mr. Chairman.

Mr. Dellinger, I think this is sort of an interesting hearing be-
cause it is the first time I have ever heard the Republican Party
argue for irresponsibility and flagrant throwing irresponsibility off
on somebody else. The party of individual responsibility is saying
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here that people should not be forced, even though we know they
are going to get sick, they should not be forced, and they should
be allowed to do whatever they want.

Have you ever heard before that argument made in any case?
And I would like you to answer Mr. Tiberi, he cut you off because
I think we have, we had that power before the Chief Justice made
the ruling. So please.

Mr. DELLINGER. Right, I think with all due respect to Mr.
Tiberi’s question is a good one. Does Congress have the power to
create incentives through its tax against spending power favoring
one kind of automobile over the other? The answer is, of course,
they have always had that power. Whether they do it in forms of
a tax credit for people who buy one kind of vehicle or a tax penalty
on those who don’t; economists will tell you there is no difference.
And the government has weighed in heavily both the Federal Gov-
ernment and the States by taxing gasoline, by taxing cigarettes.

We have always, the Supreme Court, as I said, even in 1903,
upheld a higher tax on yellow oleo margarine. Those are decisions
entrusted to the Congress, and we may disagree with those. And
the question of whether Congress may use its powers to enforce the
revenue laws in various ways in the future is, of course, a matter
generally entrusted to Congress within the outer boundaries. What
surprises me even more than the argument that it is a good thing
that people not have insurance knowing that other people have to
pay their, their medical costs, what is even more surprising is the
undertone of the hearing that we should, that Members of Con-
gress want the court to engage in a much more active second
guessing of what Congress does with respect to this in the future.

Of course, the answer to these questions is Congress could, if
Congress can set a minimum wage of $5 an hour, it can set a min-
imum wage of $5,000 an hour. The courts will police the outer
boundaries of that, but the idea that you should expect or want the
courts to get involved in second guessing the intricacies of the leg-
islation and the incentive system, it does surprise me to hear so
much of that coming from the branch that is actually entrusted
under the Constitution with principal responsibilities for making
those decisions.

Mr. MCDERMOTT. Do you, the charge that the President said,
I will never raise taxes, and could you talk a little bit about that?
Because I, it is a pretty serious charge. The President said we are
not going to raise taxes, and now he has gone out and done it. They
never argued it in the court; they slipped it by. It was kind of like
a slider or a screwball in the court.

Mr. DELLINGER. As I said, it was on the face of the statute ex-
actly who has to pay what and when, as noted very effectively, a
very small portion of the population will ever have to pay it.

The President was asked whether it was a tax increase, just as
Governor Romney was asked whether it was a tax increase in Mas-
sachusetts when he had a similar penalty for people who didn’t
have coverage. I think both of them are getting a bum rap, both
Governor Romney and President Obama. Because what they are
really saying is, this is like the requirement that you have auto-
mobile insurance if you drive a car. No one says that when you add
that it is a tax increase on the middle class or anybody else. It is
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expected that Americans will have, will choose to have insurance
coverage or pay a modest penalty, and I think to characterize that
as a sort of particularly a tax increase on the middle class is, is
unfair both to Governor Romney and to President Obama, each of
whom solved this.

And in Massachusetts, it has been successful. It is a very effec-
tive way to expand coverage so that we have a much more rational
system for paying for health care, one in which people take respon-
sibility for their own, paying their own health care bills through
their own insurance.

Mr. MCDERMOTT. Does this have anything, any ramification
for State legislatures? I was just thinking as I got in my car this
morning and I put on my seatbelt. I was avoiding a tax. A cop
caught me down at the corner without my seatbelt on it is $125.

Mr. DELLINGER. States have the same authority in this tax
realm as Congress does, and we have trusted to the elected rep-
resentatives at the State level to make these judgements as well.

Chairman CAMP. All right. Time has expired.

You did pose a question to the panel, Mr. Dellinger, that I feel
compelled to answer. I do think it is a real concern of this Com-
mittee when we see the Congress assuming Federal police power
either under the Commerce Clause or under the taxing power. That
is why we do believe there should have been court review of this,
and you had sort of inquired in a puzzled sort of way why is the
Committee or why are we now suggesting this.

But I will yield now to Mr. Ryan for 5 minutes.

Mr. RYAN. Ms. Severino, I am looking at your testimony, and
the Anti-Injunction Act is what I want to kind of get into here.

So the court did not use the labels used in the legislation on con-
stitutionality, but they did use the labels in the legislation for the
Anti-Injunction Act. Help me reconcile this.

Ms. SEVERINO. Well, it is true that for a law like the Anti-In-
junction Act Congress can define the word “tax” to mean what it
wants. It can define the word “penalty” to mean what it wants in
that context. That is true. And what Chief Justice Roberts says,
correctly, is that is a Constitutional matter; we can’t just say Con-
gress can call anything whatever they want and then we will treat
it as that. That will just be ceding the authority of Congress to de-
fine its own powers, which I am puzzled to hear Mr. Dellinger sug-
gesting that we perhaps should do; just defer to Congress on what
it is allowed to do. No, we need someone other than the foxes
guarding the henhouse, and that is what the court is there for.

The curious thing here is that we found something for both con-
stitutional purposes that it was a penalty in the analysis in the
Commerce Clause, for example, and that it was functioning as a
tax for constitutional purposes. So that is a new beast. We would—
normally taxes and penalties are seen as opposed things and the
Chief Justice’s opinion recognizes that.

Mr. RYAN. That is what I am trying to get at. So we have this
body of rulings of precedents where we have had all of these delin-
eations between what are penalties and what are taxes. We have
a rich history of that. This is a new bridge that has been built, cor-
rect, on the definition with respect to core precedents with respect
to differences between taxes and penalties?
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Ms. SEVERINO. Yes, there have been cases where the court it
seemed to try and slip in a penalty as a tax, but the court said,
no, no, no, no, Congress can’t do that, but it is a unique case to
say this is actually a penalty and it is a tax for constitutional pur-
poses.

Mr. RYAN. Right. So that is new territory so now that this is
within the taxing power and we seem to be testing limits here and
we don’t really know where they are, you know from a behavioral
economic standpoint and the drafters of this bill really believe in
behavioral economics by virtue of the way they designed this bill,
if this is now to be seen as just an option or a tax, not sort of a
social stigma of breaking the law, you are obviously just going to
make a rational economic decision. You will pay the $695 instead
of the more expensive premiums.

Now, what that means to us—and I think the drafters probably
saw this. And in the Senate Finance Committee, they had an
amendment to lower those penalties because those penalties were
originally set at areas where actuaries said were necessary to pre-
vent what they called death spiralling, would prevent only sick peo-
ple going into the insurance markets and the insurance subsidies
and the healthy people staying out of it because it is a cheaper
thing to do. So they had penalties set at such high levels.

Well, that is bad politics. So an amendment came in the Senate
Finance Committee to lower that penalty to where it is now. Now
that it is not even a social stigma, it is just some optional choice,
we can’t help but conclude this pool will get filled with sick people.
Rates will go up, and therefore, the subsidies will go up from that,
an we believe CBO will probably take a look at that.

What that means for us here is we will have a choice: Do we just
keep absorbing these much higher Federal outlays for these higher-
priced subsidies because they are a sicker profile of people, or do
we raise the penalty to try and prevent that and bring in more rev-
enue? That is the choice that this Congress if this law stays in
place will be faced with.

Let me get your take on it, Mr. Bradbury. I see you shaking your
head on this. Does this not, in your view, change the feel and look
of this law as more of just an option than an actual penalty or vio-
lation of the law?

Mr. BRADBURY. I agree with you entirely, Congressman. I was
nodding. That was the point I was trying to make. The Supreme
Court has now made it clear to the whole world that it is not a di-
rect legal mandate. There is no moral imperative to comply. It is
totally optional. It is just a pure economic decision, and look, the
rate of the tax assessment was set, as you suggest, at a purposely
very low level. So, as for most people, the cost of insurance is going
to be well higher than this tax penalty. They will make a rational
decision not to purchase insurance and instead to pay the penalty.
And under the guaranteed issue and community rating regulations
of the law, as Congress recognized, the law itself creates a very
strong incentive for people to defer getting insurance and not to get
insurance until they are actually sick, and they need it.

And so you combine those factors together, and you see that the
1.2 percent could be much higher, and that was the point I was try-
ing to make. And I would say there is a very big difference between
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this what the court has now said what the Federal law is and the
Massachusetts law, where, of course, with the police power in Mas-
sachusetts, the legal mandate is a real legal mandate, and the tax
penalty is a penalty, an enforcement provision to a moral impera-
tive, a legal, a legal mandate. So that is because of the police power
nature of the State authority versus the Federal Government.

Mr. RYAN. Thank you.

Chairman CAMP. Thank you.

Mr. Doggett is recognized.

Mr. DOGGETT. Thank you, Mr. Chairman.

You will recall, Mr. Dellinger, the famous writing of Supreme
Court Justice Louis Brandeis in his dissent in the New Ice case
back in 1932. We hear it referred to often paraphrased about the
States being a laboratory of democracy. He referred in his writing
to one courageous State. Indeed, in the instant situation, don’t we
have one courageous State, that being Massachusetts, that was the
laboratory for democracy, after which the Affordable Care Act was
modeled with reference to individual responsibility?

Mr. DELLINGER. It is, and the Massachusetts experience is in-
structive in another way as well.

Mr. Doggett, if I may, because Mr. Ryan’s questions to Mr.
Bradbury raise the point that Mr. Bradbury’s testimony that I ac-
tually think is a point that is well taken. What Mr. Bradbury says,
and I think what Congressman Ryan was following up on, is that
there may be fewer people who will sign up for insurance once the
Supreme Court has said that the provision saying that every indi-
vidual shall have coverage is not constitutionally enforceable; it is
a legal obligation. So that people will then be looking at the tax
penalty, and they will perhaps as rational economic actors be
weighing the cost and benefits. I think that is a good point.

We don’t know to what extent fewer people will get coverage be-
cause they are told that the, that the exhortation sentence is no
longer possible. But in Massachusetts, they did something very ef-
fective. They had a very effective campaign under Governor Rom-
ney’s administration to persuade people that they should sign up
for health insurance, that it was the right thing to do. They had
members of the Boston Red Sox and lots of other people in Massa-
chusetts saying, I signed up, I signed up, I have got it. And mem-
bers of the Boston Red Sox said, everybody should have health in-
surance, so that, you know, I think if we would try to be more posi-
tive about this and tell people yeah, you could make a rational eco-
nomic decision, that you are better off paying the penalty than you
are getting health insurance, but, a, you know you wouldn’t have
health insurance, you get less effective treatment if you do it, and
when you do get treatment and if you are hit by a bus, other tax-
payers are going to have to, and other patients are going to have
to pay for your health care costs. So, yeah, if you want to do that,
you can do that. You can make a rationale decision. It basically
makes other people the insurers of your medical care.

But I think we ought to be telling those people, look, everybody,
this whole system will work better if everybody should get coverage
who can afford it. There are hardship exemptions for those who
can’t. Those people ought to get coverage, and there is no reason
to—and that makes it work, that is what makes it work to tell in-
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surance companies they can’t turn down people because of pre-ex-
isting conditions.

Mr. DOGGETT. I couldn’t agree with you more. And when people
stop hearing that the sky is falling and realize the immense bene-
fits of this, perhaps we will have the same experience with this tax
that in fact this laboratory of democracy in Massachusetts has had,
where as I understand it, less than 1 percent of the people have
actually been faced with paying any kind of tax or penalty because
most have been responsible in the very positive, optimistic way
that you have viewed it. And the Massachusetts Affordable Care
Act has also been or the Massachusetts law has been the model for
the Affordable Care Act enforcement mechanism also; has it not?

Mr. DELLINGER. That is correct.

Mr. DOGGETT. I yield 1 minute to Mr. Blumenauer.

Mr. BLUMENAUER. Thank you, Mr. Doggett.

I just wanted to follow up on my friend, Mr. Tiberi’s point about,
well, couldn’t Congress impose a gas guzzler tax. Well, actually, the
Congress has already imposed a gas guzzler tax. And when you
contrast that with our treatment of electric vehicles, which pays no
Federal gasoline tax, and in addition gets a tax credit, there is a
massive support that this Congress and the previous administra-
tions, Republican and Democratic alike, have done. So it is a very
significant adjustment. And if you compare what some poor sole
who is driving a 12-mile-per-gallon beater, because that is all he
or she can afford, versus how they are treated with subsidies for
electric vehicles, it pales in comparison to this modest penalty that
we are talking about here.

I appreciate the gentleman’s courtesy for permitting me to make
that point. We already do it, which you were trying to say to Mr.
Tiberi.

Chairman CAMP. Thank you.

I think the difference is, Mr. Blumenauer, that if you buy a gas
guzzler, you pay a tax, and what this would say under this ruling
is, unless you buy a low-mileage vehicle, you will pay a tax, which
is a different, different approach to this taxing issue.

But Mr. Davis is recognized for 5 minutes.

Mr. DAVIS. Thank you, Mr. Chairman. I would like to follow-up
on that point as someone who has driven an F-250 Ford pickup
truck for the last 15 years, and there is no electric car that can
haul or carry the things that I carry in my vehicle in Kentucky in
the heartland.

One perspective I would like to explore comes back to this issue
with the policing power and the role of the Federal Government.
Chief Justice Roberts’ opinion noted that the enumerated powers to
tax and regulate interstate commerce, quote, must be read care-
fully to avoid creating a general Federal authority akin to the po-
lice power. This issue of taxing inactivity, to Chairman Camp and
Chairman Tiberi’s point, is of great concern to me because of the
issues that are raised on a much broader perspective and from our
Federal system. And it also echoes the goals of the Founding Fa-
thers, who during the early debate over the Constitution’s meaning
sought to limit, quote, “the power of levying taxes,” closed quote,
from becoming, quote, “a distinct power,” closed quote, rather than
one limited by other powers in the words of Roger Sherman.
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The author of the Constitution, James Madison, echoed the same
point that the taxing power was limited to the enumerated powers
described in the rest of Article I, Section 8. There has been a lot
of discussion among legal scholars since the Supreme Court’s rul-
ing as to whether this limitation stands and the degree to which
there is any limitation on the taxing power.

I would like to invite the witnesses to provide their thoughts on
this matter, but before going into that, since there has been so
much talk about the automotive industry and the purchase of cars,
you know, we saw a very interesting overturning of 100 years of
commercial law with preferred creditors with the Chrysler and
General Motors bailouts. I happen to live in a State where Ford
and Toyota did not participate in that and have come out on the
side of this very successfully.

The bigger question here is, couldn’t we in fact impose a penalty
under these powers that would mandate the purchase of certain ve-
hicles to benefit constituencies that help the executive branch, help
a particular political party, can drive the economic debate in a way
that removes the freedom of choice of the American people with
these compulsions through increased or punitive taxation or what
in effect is a form of police power.

But I would like to have you comment if you would on what this
means to the future of jurisprudence. I see this as a great hinge
and turning point and what the Constitution is going to mean in
the next 100 years. Mr. Casey?

Mr. CASEY. Yeah. I think you raised very important issues. And
I think it is important to make clear that the reason this decision
is scary has nothing to do with health care. It has nothing to do
with the amount of tax that people may or may not pay. The fact
of the matter is this law was not passed as a tax; on the face of
the law, it is not a tax. It does not use the language of tax. Con-
gress, God knows, knows how to raise a tax when it wants to.
There is a page and a half of findings in the law referencing the
Commerce Clause.

In order to uphold the law because the court agreed that passing
this under the Commerce Clause would indeed involve the creation
of Federal police power, which is impermissible, the court rewrote
the law to create a tax, and that is what is so scary, first of all,
because that is not what Congress meant to do, and second of all,
because in doing so, it suggested that the kinds of taxes Congress
can pass are far broader than we ever thought before.

Mr. DAVIS. Ms. Severino, you made a comment about alluding
to religious discrimination. I think of the Catholic health care sys-
tem right now under these powers as being compelled to support
practices that fly in the face of the biblical principles that they
choose to uphold under their First amendment rights. Would you
care to comment on this issue?

Ms. SEVERINO. Certainly. I think it is just another category of
people and organizations that may be forced into paying these
taxes and not just having their employees paying the individual
mandate penalty perhaps but also the employer penalties because
of a heretofore unseen expansion into religious freedom. Even the
Clinton health care bill had an exemption for religious freedom far
broader than the very cramped narrow reading of the exemptions
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we see in the current law. And it is unfortunate to see that implica-
tion.

And if I can comment one other point on the Federal versus the
State powers, we are not just sitting here talking about wolves at
the door, as Ranking Member Levin called it, because our concern
is that, not to, not to, I guess, call the Members of Congress wolves,
but effectively what this has done is remove the door. We have a
Constitution as a barrier preventing the government from over-
taking more power than it was designed to have. The Founders
were concerned about that. Our concern is that, that the court has
effectively removed the door should wolves come, should a govern-
ment that decides to expand its power beyond an appropriate reach
come, now we no longer have those constitutional boundaries.

Mr. DAVIS. Well, for example, on that point and coming back to
this issue of police powers of the State, there is an interesting case
in New Mexico right now that has been prosecuted against the——

Chairman CAMP. I am afraid time has expired.

Mr. DAVIS. Okay. I will yield back.

Chairman CAMP. All right.

Mr. Thompson is recognized.

Mr. THOMPSON. Thank you, Mr. Chairman.

Mr. Dellinger, during the course of the debate on the Affordable
Care Act, I met with a number of people from my district who were
hurt by the fact that they had lifetime caps on their insurance, peo-
ple with pre-existing conditions who couldn’t get insurance, parents
of little kids who their kids had very serious medical conditions,
and they have run up against the lifetime cap, and they are just
100 percent exposed with no help.

I met with a young man after passage of the bill who was a he-
mophiliac, and he is now—the lifetime cap is not a problem for him
any more. Matter of fact, he started his own business and has
hired employees. I have commercial fishermen in my district, the
north coast of California, who since 1981 have been denied access
to health care because of some port hospital, port physician issues.
They have had to go out into the private sector and buy their in-
surance, and quite honestly can’t. They are over the top on passage
of this bill that finally after all of these years they are going to be
able to get coverage.

In my district, we had an uncompensated care cost of $50 million
last year, and I am told that that, that works out to be about
$1,000 per person who buys insurance that they have to pay more.
You could call it a tax, I guess, on the people who already have in-
surance.

Those three groups of people that I mentioned, do you think they
are home right now fretting over whether or not this is a tax?

Mr. DELLINGER. Well, I think, Mr. Thompson, that is, that is
such a well-taken point because it is really astounding to me how
few people understand the enormous benefits of this legislation, all
of which would have been taken down had the court ruled as dis-
senting Members, where the entire law would have been gone. The
freedom from caps for your hemophiliac constituent, the ability to
be covered by your parents’ policy, the right to get insurance even
though you have had asthma or some other pre-existing condition;
all of that would have gone down.
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And when I say I think the concern about, about what Congress
may do with its tax powers, I understand Ms. Severino’s point
about the importance of judicial review. We have used it to protect
religious minorities. We have used it to protect freedom of speech.
But the courts have been really hesitant of second-guessing the
area of budgeting and finance and taxing and spending and instead
have thought within large boundaries those judgments need to be
left to the people that are out there every day talking to their con-
stituents. You know things and your colleagues on the other side
know things that Justices don’t know sitting in the Supreme Court
about how hard it has been for people who could not afford to see
a doctor and who couldn’t get health care for their child when they
were sick. You understand those things in a way that the court
does not, and that is why I think it is appropriate for the court to
defer to you in making these kinds of judgements.

Mr. THOMPSON. Thank you.

I mentioned the $50 million in uncompensated care in my district
and translates out to $1,000 per person who buys insurance. The
national number is $100 billion in uncompensated care. So I would
assume that if you extrapolate, that is $1,000 per every person who
has insurance. So if you are going to argue the tax stuff, I think
it is probably only fair to point out that is a $100 billion worth of
tax cuts that, that appropriate health care coverage will provide
the American people.

And our colleague, Mr. Doggett, pointed out that it is about time
we get away from “the sky is falling” on health care and start fig-
uring out how to, how to rub off some of the warts that are on the
bill and make it an even better bill. This is, this is so important
to so many people, and yet we are spending time ad nauseam try-
ing to pick it apart, piece by piece. I think this week we are going
to have our 31st or 32nd vote on the repeal of either all or part
of the health care reform legislation. We need to get away from
this. We need to make sure that we all remember why it started.

This was in response to a national crisis, a national crisis. Busi-
nesses, individuals who couldn’t afford the health care costs. The
ever-rising costs of health care. And the many millions of people
who couldn’t get health care and were suffering as a result of that,
of that national crisis. We stepped up. We did something about it.
I think everybody will admit that it is a work in progress. There
is more that we need to do, and we ought to get on with doing that
part of it rather than having this little pick-it-apart session such
as the one we are having today.

I yield back.

Chairman CAMP. Mr. Reichert is recognized.

Mr. REICHERT. Thank you, Mr. Chairman.

Here we go again discussing another false statement that was
told to the American people in order to sell the health care law.
First, they said if you like your health care plan, you can keep it.
Well, we know that is no longer true. And last week, the statement
that was made that the mandate is a penalty and not a tax was
overruled by the Supreme Court.

And so, Mr. Dellinger, I would like to just comment on a couple
of statements you made.
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First, the answer to the is it a tax or an indirect tax or indirect
tax or a penalty.

The Congressman going fishing or the fisherman who is the Con-
gressman fishing, the bottom fact here is the line is in the water.
The government can call it a tax or a penalty, but the American
people I don’t think are fretting whether or not it is called a tax
or a penalty. All they know is that the Federal Government has its
hand in their pocket, and I don’t think they are too happy about
that. They want jobs.

And the point that this is, this is a 2,700-page bill plus. I don’t
think we are picking it apart. We are just trying to learn a little
bit more about it, trying to find out what is in it. We are kind of
doing what Nancy Pelosi told us to do; read the bill, find out what
is in, it after it was passed, unfortunately.

So, Mr. Dellinger also made a comment that this 1 percent of
this tax doesn’t affect Medicare, Medicare Advantage, but in fact,
really Medicare, Medicare Advantage are taking a $523 billion cut;
$200 billion just to Medicare Advantage. Where are those seniors
going to go? They have got to go to a personal policy. Well, the per-
sonal policy after 2013 will no longer, by this law, allow people to
enroll in new policies. They are also going to be limited on the
amount of insurance they can have added to that policy. So where
are they going to be finally driven out of the personal insurance
policy?

And you also mentioned it is not going to impact the employer
insurance providers. Well, they have already been impacted. They
are not providing insurance to some of their employees because
they have discovered it is too expensive.

So I think all of those facts lead to the bottom line, and that is
there are going to be more than 1 percent of Americans affected by
this tax, which of course then leads you to all of the next things
that will happen. Costs will go up; that is a yes. Democrats in Con-
gress will seek to force these people to buy health coverage, yes, be-
cause they will need that money to pay for the rest of the health
care bill. Could this include significantly increasing the individual
mandate tax? Yes. Then you can’t take this and just talk about this
tax.

But let us just talk about all of the other taxes. There is a—there
is a 3.8 percent tax on employers. There is a 2.3 percent tax on
medical devices. There is a tax on the 1099 form that fortunately
we were able to get the Democrats to agree with that was removed
from the law. There is a 40 percent tax on Cadillac, so-called Cad-
illac health care plans. There is a $2,000 penalty on employers if
they don’t provide insurance. There is another $3,000 tax penalty
on employers who provide a plan that is deemed to be too good or
too expensive. The list goes on and on and on.

Maybe what we should do is tax AARP because in this plan that
they helped write, AARP stands to gain $1 billion in revenue over
the next 10 years. Maybe they need to be taxed instead of the
American people.

One of the questions I have is, you know, as we look at the pen-
alties applied here, would there be a penalty applied if someone
who is filling out their IRS form checks the box, yes, I have had
insurance the entire year, and they haven’t?
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Mr. BRADBURY. Yes. I mean, under current law, 18 USC 1001,
a knowing misrepresentation to the Federal Government is a fel-
ony.

Mr. REICHERT. Lying to the IRS. That is current law. They
check the box. They don’t have insurance. I am sure there will be
some people that do that. The penalty for that, would you happen
to know what the penalty for lying to the IRS? It varies I know.

Mr. BRADBURY. Well, I believe it is the general 1001 criminal
penalty. It is a felony so it is subject to a high financial penalty
and also prison time.

Mr. REICHERT. What happens if they don’t check the box at all?

Mr. BRADBURY. Well

Mr. REICHERT. Who is going to follow up on that? Where do the
IRS agents come from? How much is that going to cost? I know you
can’t answer those questions.

And Mr. Chairman, I yield back.

Chairman CAMP. All right. Thank you.

Mr. Blumenauer is recognized.

All right.

Mr. Lewis.

Mr. LEWIS. Thank you, Mr. Chairman.

Mr. Chairman, I have been listening to the discussion today, and
I tell you, it seems that we have lost focus on what really matters,
whether it is a tax or a penalty on people who fail to take indi-
vidual responsibility doesn’t matter. Every American who can af-
ford to buy health insurance must buy insurance, and if you can’t
afford it, the Affordable Care Act will pay, will help you pay for it.
That is amazing progress on a country that has been trying to pro-
vide health care to all Americans.

We should not lose sight on the fact there are people suffering
in our country. Over 12 million people still looking for jobs, won-
dering if they will lose their homes, whether they will be able to
put food on their tables.

We also have over 50 million people who do not have health in-
surance. Some of them are unemployed, but the vast majority of
them are working hard each and every day and simply can’t afford
health insurance. They, too, are worrying whether they are one ill-
ness away from disaster.

I believe that this Congress and the President of the United
States, President Barack Obama, took a historic step to expand
health coverage by passing the Affordable Care Act. Working to-
gether, we can assure every American—we cannot afford to turn
the clock back on the progress that was made. The Affordable Care
Act has already made unbelievable progress.

Mr. Chairman, I must say, in all honesty, that I believe that this
hearing today is a political stunt just like tomorrow’s repeal vote.
Repealing the Affordable Care Act would mean 17 million children
with pre-existing conditions who will be denied coverage by insur-
ance company. I want to know right now whether any member of
this panel support allowing insurance companies to once again
deII:;y health insurance to children who are unlucky enough to get
sick.

Ms. DELLINGER. Mr. Lewis, could I comment on that?

Mr. LEWIS. Yes, Ms. Dellinger.
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Ms. DELLINGER. To me, this is I think one of the four great
pieces of social legislation enacted in the past century. It completes
the set of Social Security, Medicare, Medicaid, and the Affordable
Care Act. And when I sat in the Supreme Court and listened to the
arguments at the end of March, I was struck by the fact that every
Justice, every law clerk, every one of the State attorneys general,
everyone arguing on both sides and everyone in that courtroom not
only had health insurance, they wouldn’t dream of going without
it. And it seemed incredibly strange to me to hear people talking
about this new liberty in not having health insurance when there
is not a single person in the room debating those issues who would
dream of going without health insurance.

Mr. LEWIS. Other Members of the panel.

Mr. CASEY. Well, I would say that the question, again, the ques-
tion you raise is a good one, which is should Congress attempt to
provide for those who cannot afford health insurance for them-
selves? And there are good arguments that it should. The question
is how. And the question is how your power is exercised and the
question is how the court will permit you to exercise your power.

And this decision takes that, the balance created by the Constitu-
tion and the Framers and it unbalances it, and that is the problem
with it, not the question of who should be covered and not.

Ms. SEVERINO. Yes, I agree, with respect, Representative
Lewis, I think this is an important question, and it is not, as Mr.
Dellinger called it, a nomenclature battle that is ultimately unfruit-
ful. It is—the Constitution’s limits on our government are very im-
portant. We don’t have a Federal Government that just has the
mandate to go and do good but that there are enumerated powers,
and just as it is very important the nomenclature of whether some-
thing is speech and therefore is protected by the First amendment
or whether protection is actually equal and therefore permitted
under the 14th Amendment, it is very important whether our con-
stitutional limits are being respected here and whether this is actu-
ally a tax and what the taxing power means.

Mr. BRADBURY. Congressman Lewis, the problem that Con-
gress faced, and it recognized it when it passed the law, was that
to, to require guaranteed issue and community rating in all of the
insurance policies in order to achieve greater access to insurance
coverage, Congress recognized that was inevitably going to cause
the cost of insurance to go up. And it was going to incentivize more
people to drop insurance. And so that was really the dilemma that
Congress faced, and that is why the mandate was added to try to
force people to buy insurance in order to lower the costs of insur-
ance for others and to avoid the moral hazard of causing more and
more people to go without insurance. So it was a real attempt at
a balance.

And the problem we now face is that the court has said, you can’t
mari{date it directly. It is really a tax. And the question is will it
work.

Chairman CAMP. Time has expired.

Mr. Marchant is recognized for 5 minutes.

Mr. MARCHANT. Thank you, Mr. Chairman.

I would like to discuss the part of the argument that we have
not discussed yet this morning and that was the interpretation of
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the Supreme Court of the States’ responsibility in the mandate as
it related to the expansion of the Medicaid and the Medicare be-
cause when we all go back home now, our State legislators and our
Governors are most interested in the mandates that were placed on
those governments because, in fact, although part of the—the bill,
part of the law was declared a tax, the expansion of Medicaid to
the States is always going to have been a tax because the States
were going to have to come up with hundreds of millions of dollars
to, in their matching amounts, to match the expansion. And the
only way those States could pay for that would be to absorb that
cost and pass that down to their taxpayers.

. So, in many ways, Obamacare, has always been a tax on many

tates.

The court chose to address the personal mandate and said it is
not a personnel mandate. It is in fact a tax. But then they went
on to discuss the responsibility or the mandate on the States. So
I would like to have your view of the ramifications of that constitu-
tional change or that interpretation, Mr. Bradbury.

Mr. BRADBURY. Thank you. Yeah, I think it is a very signifi-
cant ruling. Seven Members of the court recognized that there real-
ly is teeth to the idea that under the spending power, Congress
cannot go so far as to coerce States into agreeing to regulations
that Congress is imposing through its cooperative spending pro-
grams. And here what the court held is can’t force States to accept
the expansion of Medicaid at the peril of losing all of the pre-exist-
ing Medicaid funding that the States enjoyed. That could be very
significant. The States now understand, each Governor now under-
stands that the opting in to the Medicaid expansion is truly an op-
tion that States have, and I think we saw yesterday that another
Governor of a major State has announced that that State, Texas,
is not going to opt in to the Medicaid expansion. So that is a very
significant ruling, raises a lot of interesting questions about where
are the lines that you draw as to what is coercive for States, and
States may have arguments that other aspects of the Medicaid pro-
gram or other cooperative Federal State programs have crossed
that line or might cross that line in the future. So I think it is
going to be a rich vein if you will of new litigation and constitu-
tional development in the court.

The mandate has a lot of implications for State costs, too, be-
cause I think as the States that were in the Supreme Court made
clear, the mandate, if it were a legal mandate that applied to ev-
erybody, not just the people who can afford to buy insurance and
will have to pay the tax, but lower-income people as well, it was
going to cause a lot more people who are eligible for Medicaid to
opt in to actually choose to subject themselves to Medicaid or be-
come a patient under Medicaid, and that was going to increase the
costs to States very greatly. They recognized that. Unclear now
whether that is going to happen or to what extent that will happen
because we now know it is not a mandate that applies to those peo-
ple. It is just a tax that applies to people with a little bit higher
income who can afford to buy.

Mr. MARCHANT. So one of the major premises of the Affordable
Health Care Act was that it would force many more, millions more
people into the system, which would create a larger pool, which
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would in effect create a smaller premium or a savings in premium.
But, in fact, as a result of both of these rulings, it is probably going
to have a result of a significant, millions less people participating.
And so the premise that this Affordable Care Act would lower pre-
miums is probably going to be erased. And the Federal Government
in fact may be building on what Chairman Ryan said, what will
probably happen is that since there is no savings, it will, the sys-
tem will create significant deficits to be implemented.

Mr. MARCHANT. And those deficits will have to be covered by
cutting spending or raising taxes, and that responsibility will fall
completely on the Congress. And, Mr. Dellinger, do you agree that
this will complicate this, the whole theory of more people partici-
pating.

Chairman CAMP. Answer quickly, because time has expired.

Mr. DELLINGER. I do believe it will complicate it, particularly
if Governors take what to me would be an extraordinary step of de-
clining the expanded Medicaid funding which will help the working
poor afford insurance. If they are unable in States that actually
turn down the expanded Medicaid support, I think it will have ad-
verse affects on what the anticipations were.

Chairman CAMP. All right. Thank you.

Mr. Crowley is recognized.

Mr. CROWLEY. I thank the chairman very much.

I have heard references made of the Congress as wolves and
foxes. I have been called worse in my district, quite frankly, so I
appreciate the——

What I would suggest, though, is the possibility the Constitution
and the Bill of Rights was put in place to prevent a dictatorship.
And this is the people’s House. And I think when the House and
the Senate come to an agreement on legislation that has passed
and has been signed by the President, I think this is the way the
Founders of our country envisioned our government would work.

Despite the fact that my colleagues on the other side gave no
vote in favor of this, the majority of the people of the House of Rep-
resentatives did, and they were elected by the people. And, subse-
quent to that, we have had elections, and they have made them-
selves known once again, and they will have an opportunity once
again this fall to do so. And I anticipate they will also let their feel-
ings be known collectively in that election.

What I find really interesting about this discussion today—and
I appreciate having this hearing. I hope we have many, many more
hearings like this at some point. Because I think the more we talk
about the legislation the more we understand it. I think that is
very accurate. One of my colleagues on this side—I think Mr.
Reichert said that. That is true. But I do think it is also frustrating
to the American people.

I just came from a trip to Montana, where my in-laws are from,
hard-working ranching family from Billings, Montana, struggling.
My kids are out there. We call it Camp Montana. They get to ride
horses and help bring the cattle in. Unfortunately, this year they
had to bring the cattle in a little early because the market has
dropped out for the cattle industry in Montana.

So my kids have a great time, but my in-laws who are brutally
struggling every day to make ends meet, it is not as much fun for
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them. And they are wondering what is the Congress doing to help
them today.

And my constituents back home in Woodside, Queens, and in
Pelham and the Bronx, they are asking the exact same question:
What, Congress, are you doing to help fix this economy? What are
you doing to create jobs in America?

And, instead—and I hope we have more of those hearings; I
think it is wonderful—we are discussing a bill that became law,
was passed by the President, enacted, and the judicial review is
done, and they have found this law to be constitutional. Yet we still
continue to talk about it and to berate Obamacare.

By the way, I don’t call it Obamacare. I think that is a pejo-
rative. It is President Obamacare. I think what the President has
done here is something that has perplexed our country for over a
century and Presidents before him who have tried to fix or help
this problem. He should be credited for the advancements that we
have made.

Now I have heard the reference made to two particular points,
fishing licenses or the right to fish or the ability to fish and the
other is to own a car or the requirement to own a car. Now can
each and every one of you tell me, is there a requirement that any
American by State law or the Federal law are required to own a
car? Yes or no?

Mr. BRADBURY. No.

Ms. SEVERINO. No.

Mr. CASEY. No.

Mr. DELLINGER. No.

Mr. CROWLEY. Is any American required to own a fishing li-
cense?

Mr. BRADBURY. No.

Ms. SEVERINO. No.

Mr. CASEY. No.

Mr. DELLINGER. No.

Mr. CROWLEY. My understanding is that that doesn’t exist.

Now will every American at some point become ill?

Ms. SEVERINO. Not necessarily but very likely.

Mr. CROWLEY. Not necessarily, but for the most part would you
say yes? Likelihood?

Ms. SEVERINO. Certainly.

Mr. CROWLEY. Certainly. Would you all agree?

[Nonverbal response.]

Mr. CROWLEY. So—would you all agree? Yes, sir?

So here we are—nuance. No one requires anyone to get a fishing
license. No one requires anyone to buy a car.

Is there a requirement involved in getting sick? How does that
happen? How do people get sick? Does anyone know?

Mr. CASEY. Um

Mr. CROWLEY. Who does this to us? Does the State do it medi-
cally? Does the Federal Government require people to become ill?

Mr. CASEY. No.

Mr. CROWLEY. Do they require them to become ill?

Mr. CASEY. No.

Mr. CROWLEY. So the reality is, whether we like it or not, un-
less you live in a remote part of Alaska by yourself and chose to
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do so and you live in a log cabin that you have built and you kill
what you eat and you wear what you kill and you live somewhere
where no one will ever know you exist, in all likelihood you will
need some type of health care.

That is the nuance here. That is what I don’t think people under-
stand. Getting sick is not an option. You get sick. It is not like you
get an option to buy a car. If you want to do it, you can do it. But
no one requires you. That is the nuance here the American people
don’t understand. We are talking about something that will hap-

en.

And I think, once again, we are not talking turkey enough to the
American People. We are talking in the abstract. The reality is
they will get sick, and if they do get sick and they go to the hos-
pital and they don’t pay for it, we pay for it.

My wife says, why do we get insurance? Why don’t we just go
to the hospital and have someone else pay for our insurance?

Because it is not individually responsible. That is why. That is
why we don’t do it. It is not—it is a lack of individual responsi-
bility.

Mr. BRADY [presiding]. The gentleman’s time has expired.

Mrs. BLACK.

Mrs. BLACK. Thank you, Mr. Chairman.

It has been a very good discussion today, and I appreciate the
fact that our chairman brought us together to discuss these very
important issues.

As a nurse for over 30—over 40 years—boy, I am really starting
to know those years now—there is no doubt that we have the best
health care in this world. And I know that because I have done
medical mission work in other places like Haiti and Guatemala
where, yes, they are said to have care. That it is care you can get.
But, believe me, when you go into those hospitals, that is not the
kind of care we want here.

So our system is broken because we have difficulty with every-
body having access to it. But there are alternatives beside the al-
ternative that we got in this 2,700 page document. And having
been, as I say, in this field for a long time, I think things like
strengthening our health departments, which have deteriorated
over the years because of various things that have happened—I
won’t go into those—but removing the barriers of purchasing
health insurance across State lines, giving people more oppor-
tunity, more tools, more competition, those are various things that
can be done beyond what was done in this 2,700 page document.

So I am going to just put that aside for a moment. Because over
this past week I did read the entire ruling, and it did concern me.
I am not an attorney, but, as I read, what really concerned me, es-
pecially in the dissenting opinion, was the fact that we are now
taxing an inactivity.

And I think out of everything that I read in that document that
was the thing that scared me the very most, is that, as has already
been said in here, there have been incentives to be given to people
to encourage their behavior, such as maybe a tax incentive to buy
a certain kind of car or other such things, but it has always been
as a result of something that you actually did, an activity.
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So this inactivity now, to be able to tax inactivity, what I would
like for each of you to tell me is has there ever been in our law
a precedent such as this where you tax inactivity? And from what
I read according to the dissenting opinion that is no, but I do want
to hear that from each of you.

Second to that, from your opinion, where do you see this going?
Does this really create Federal policing power? Is there a limit?
Where is the limit?

Because I think we have only seen the beginning of that. Where-
as, as already has been said, if you didn’t eat just what the govern-
ment thinks you should eat because that will make a better society
that we have a right now to tax that.

So two things there. Is there anything else you can think of that
is an inactivity that we already tax; and, second to that, where is
the limit?

Mr. Bradbury, let’s begin with you.

Mr. BRADBURY. Thank you, Congresswoman.

I can’t think of another example. So I do think it is unprece-
dented, as far as I know, anyway.

And, second, as to the what the limit is, well, first of all, there
is a political accountability limit when Congress is passing a tax.
But if Congress can pass something and say, oh, this is not a tax
and then have the Court later uphold it as a tax, well, then that
undercuts that limit.

And the Court previously has not been clear as to the constitu-
tional limits of the taxing power. It is very broad. Clearly, it is. So,
at a minimum, we have to say it is very unclear, it is ill-defined,
and perhaps the sky is the limit.

And so it is just limited by the creativity of Congress, I think.

Mrs. BLACK. Ms. Severino.

Ms. SEVERINO. I agree. This is an unprecedented tax on inac-
tivity. I think that is what makes it a little bit different from what
Representative Crowley was talking about. The car and fishing li-
cense examples aren’t perfect analogies. Because in those cases you
are engaging in some activity. This is a tax on not engaging in ac-
tivity.

And as philosophers going back to Aristotle I believe could tell
you, there is a difference—despite how an economist may analyze
things, there is a difference between taking action and failing to
take action as a philosophical matter. So I, too, am concerned about
the fact that this eliminates some of the limits on our government.

Mrs. BLACK. Mr. Casey.

Mr. CASEY. Yeah, I am unaware of any precedent that is like
this one.

I will say where it goes I don’t think any of us actually know,
but it could go very far. For example, Mr. Crowley mentioned a mo-
ment ago that his relatives or friends in Montana are in the cattle
industry, and it is down. Well, one way Congress could fix that
problem is require us all to all buy a certain amount of beef or pay
a tax. We never thought that Congress could do that before, but
now that you know you can, that is scary.

Mrs. BLACK. Mr. Dellinger.

Mr. DELLINGER. I am not afraid, Mrs. Black, because Congress
has always had the power, at least for the last century or more,
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to influence what people buy and don’t buy by use of the taxing
power. State and Federal Governments have encouraged or dis-
couraged purchases by use of the tax power. The Court in 1903
could have decided it was going to try to police that from the judici-
ary, and they decided to leave that to Congress, and I think that
is where it ought to be left.

Chairman CAMP [presiding]. Thank you.

Mr. Neal is recognized for 5 minutes.

Mr. NEAL. Thank you, Mr. Chairman.

Mr. Chairman, one of the points I would like to raise here, as
Mr. Dellinger has noted, Social Security was a compromise. Essen-
tially, Roosevelt began by looking for something grander, and Re-
publicans or nothing, and the compromise was the payroll tax.

And Medicare wasn’t quite what Johnson wanted. He wanted it
to be—President Johnson wanted it to be more extended—having
just finished the fourth volume of the Caro series—to note how
that was done.

But the practical side of this bears noting. In the State of Massa-
chusetts, 64 percent of the voters are either Republicans or Inde-
pendents; and the health care plan in Massachusetts polls north of
70 percent in terms of customer satisfaction. It was negotiated be-
tween business and labor and arguably the best hospitals in the
world. And now the next step in this deliberation is on to a global
payment system which his State is about to adopt.

The magnificence of the picture of the photograph, the day that
Mitt Romney signed the legislation has Ted Kennedy standing be-
hind him. To the right, of course, is the American flag; and in front
of the American flag a Member of the Heritage Foundation, who,
as Senator Chafee and Senator Dole both argued, that was the Re-
publican answer to Clintoncare. And all of a sudden it can’t be the
answer to Obamacare.

The point is that the plan has worked. I don’t know anybody in
Massachusetts who doesn’t think perhaps you have to sand the
edges here and there, but I don’t know anybody who is talking
about repealing the legislation.

And we have this conversation here that the country, frankly,
has moved beyond about tax versus penalty. Most of us who have
been elected here we understand the trim line. That argument is
over. That was taken care of. So it is nice to have witnesses come
in and espouse esoteric views interpreting what the Chief Justice
said or what the minority Members of the Court said, but the truth
is we have moved on from that.

Mr. Dellinger, you appear anxious to comment on that. Would
you do so?

Mr. DELLINGER. Your remarks, Mr. Neal, make me reflect on
the extraordinary process by which this legislation was demonized.
I understand very much the liberty concerns that no one should be
forced into a commercial transaction with a private company. That
is why I have always thought it important to see this as a mere
financial incentive to do so. And where the Court said the reason
we think it is constitutionally valid is it really affords people a per-
fectly reasonable choice. If you want to make a payment to the gov-
ernment instead of having private insurance, you can choose to do
so, if that is where you are going to go.
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But what is extraordinary is when Massachusetts adopted this
system which, as you say, is very popular in Massachusetts, it ex-
panded coverage—health insurance coverage to record levels. The
hospitals are extremely pleased with it. The Boston Red Sox sup-
ported it.

What is interesting is that none of the people that are saying
that, quote, Obamacare is the end of liberty as we know it rushed
to Massachusetts or became excited that one of our States had gone
totally rogue and adopted some unthinkable program. When Mas-
sachusetts did this, it was generally approved of and thought well
of.

If one of our States had really done something that was the end
of liberty as we know it, you would think it would have caused
more of a ruckus than it did. In fact, it was widely approved; and
Governor Romney himself said, rightly, I think, that it should be
a model for where we need to go as a nation. If we want to afford
more private choice rather than have a single-payer system, that
is the way to go.

I have always thought that the demonization of it was quite
striking in light of the comments you make about how relatively
well it worked in Massachusetts.

Mr. NEAL. If T could, Mr. Chairman, without objection, I would
like to enter into the record an article entitled Massachusetts Web
Site Calls Mitt Romney’s Health Care Mandate a Tax Penalty, a
copy of the Massachusetts official Web site, and the Massachusetts
session laws signed by Mitt Romney setting forth the tax penalty.

Chairman CAMP. Without objection.

[The information follows: The Honorable Richard Neal]
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————

Mr. NEAL. Last, Mr. Dellinger, do you agree that Romneycare
and Obamacare have the same enforcement mechanism? And if one
is a tax, are they both?

Mr. DELLINGER. I think that is fair enough.

Mr. NEAL. Thank you, Mr. Chairman.

Chairman CAMP. I would just say, Mr. Dellinger, there is a dif-
ference between the States and the Federal Government in terms
of police power. So the analogy between what Massachusetts did
and there was not this outcry and what the Federal Government
may have done and there is an outcry is because of the limited
enumerated powers of the Federal Government. Our Founders
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were concerned about a too powerful Federal Government. So I just
think it is important to make that point.

Mr. Berg is recognized for 5 minutes.

Mr. BERG. Thank you, Mr. Chairman. Thank you for holding
this.

And thank you to the panelists. It is a long morning here but ap-
preciate your being here. It has been a good debate.

Obviously, as we talked, the Supreme Court ruled the individual
mandate is constitutional. It is interesting and it is not through the
Commerce Clause and makes sense from a tax standpoint.

I just want to kind of get back full circle back to Mr. Bradbury.
When we talk about the people that will be affected, can you sum
that up again? I know we have been over it several times, but

Mr. BRADBURY. Congressman, as I understand it, about 160
million income tax forms are filed that will be subject to the dec-
laration: Did you have insurance for yourself, your spouse, and all
of your dependents for each month during the year? So it is going
to affect all of those people in the sense that if they wish to make
an independent economic decision to drop whatever insurance they
have they will be subject to the penalty, and they are certainly sub-
ject to the requirement to check this certification.

Then you can focus on the people who are currently projected
under the law that was originally enacted will not have insurance
and will be subject to the tax penalty. That is the 4 million people.

But the point I am trying to make is now that we understand
from the court’s decision that it is not a legal mandate that thou
shalt have insurance as a matter of Federal law, instead, it is an
economic choice, and the penalty provision or the tax as now we
understand it is lower for most people than the cost of insurance
policy, more people could be expected to make a rational decision
to pay the penalty and not to purchase insurance or perhaps to
drop the insurance that they have if it turns out that it is going
to up in cost.

So we don’t know what those numbers are. CBO will take a new
look at it, I am sure. I cannot assess. I am not a government ac-
countant. But it is logical to assume that the number of people who
will actually pay the tax and not buy insurance will be higher than
was originally assessed by CBO.

Mr. BERG. I would like to drill into that a little bit. Because I
think most of the taxes that we have done are an incentive. We af-
fected behavior by taxation, but it has kind of lowered that cost for
an alternative. We have never kind of taxed inactivity.

And I just sit here and I struggle with unless someone’s tax is
equal to their health care costs there is almost a question of wheth-
er or not they will move more toward the penalty, as you said, Mr.
Bradbury, versus paying health care. Because, clearly, there is a
dramatic difference on those people whose income would be much
lower with the 2 and a half percent tax.

I just see this, and I don’t know if it has been talked about or
thought through, but I just see a lot of people saying, you know
what? I will never be denied health care, so I will pay the tax. You
know what? I am not even going to pay the tax. Because I am not
withholding much income or income tax. And maybe I have a job,
maybe I am in an environment where I am not withholding, and
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then when I get sick I am going to go online and I am going to sign
up for the insurance.

I think to some degree that discourages people from getting reg-
ular health care as well, and there may be a bigger—I don’t
know—a bigger cost that people aren’t anticipating just because of
the dynamics. The trade-off—there is too much disparity there.

Would you like to comment on that at all?

Mr. BRADBURY. I think that is absolutely right. That is the
point I tried to make in the testimony.

I think what we have to understand is underlying that is the
other regulations in the legislation that were passed—perhaps for
very meritorious policy reasons; I am not questioning—but those
other regulations are going to cause—as Congress recognizes, are
going to cause the cost of health insurance to go up and will create
incentives for more people to drop insurance because they can wait
until they get sick and they are guaranteed a reasonably priced
policy relative to what they would otherwise expect.

So it is that incentive and those higher costs that the mandate
was intended to address by forcing everybody in to purchase insur-
ance to try to subsidize the cost for others and also to avoid this
adverse selection or moral hazard of people dropping insurance.

Now if Congress sees that that is not working and the cost prob-
lems that the regulations are going to create are causing this death
spiral as people have suggested, then the obvious recourse Con-
gress could adopt under the Supreme Court’s decision is to raise
the tax, is to make it more coercive to force people to do what Con-
gress said was important to force them to do, which is to go out
into the market and buy health insurance.

So the tax could go well above the cost of the health insurance
policy. There is nothing that says as a constitutional matter it has
to be capped by the average cost of insurance policy. It could be set
way higher in order to force people economically into the market.
So the result could end up being the same if Congress were to go
down that road.

Mr. BERG. Thank you. I yield back the balance of my time.

Chairman CAMP. Mr. Becerra is recognized.

Mr. BECERRA. Thank you, Mr. Chairman; and thank you to all
of you for your patience and indulgence in these questions that we
have been asking. It has been an interesting hearing more because
of the types of questions. They are not “what is” kind of questions
which we typically engage in about what is the consequence of this,
what has happened as a result of what was done. It is “what if.”
It is all speculative, things that may never occur, but you are being
asked to tell us what might happen if the sun doesn’t rise tomor-
row.

But be that as it may, we had the hearing. And while I wish we
would have focused the hearing on jobs, which is what Americans
really care most about, and certainly for this tax writing Com-
mittee that is an important thing. We could have tackled the whole
question about whether or not we should be providing tax incen-
tives to companies that ship jobs overseas and thereby deny Ameri-
cans the chance to stay at work.

But we are where we are, and we are relitigating once again
what we passed in 2010, what the executive branch and the Presi-
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dent signed into law in 2010, and which just recently now the Su-
preme Court has affirmed as a sound law, but we are where we
are.

This penalty for free riders who are looking for a free lunch, let
me ask a question—and, Ms. Severino, let me ask you this ques-
tion. You mentioned you have insurance. I have insurance. Every
one of my colleagues at the dais has insurance. I am fortunate I
can afford it. I guess you are fortunate enough to be able to afford
it as well.

If I decide that substantial amount of money I put into my insur-
ance for myself and for my family I would rather save that money
for something else. So I say I am going to drop my insurance for
myself and for my family. And so by some chance I end up in the
emergency room because of someone hitting me, broadsiding me,
and I am now in the hospital, but I don’t have insurance. Is it right
for me to ask you to cover the cost of my health care bill?

Ms. SEVERINO. Well, unfortunately, the law I believe, without
the mandate function, does exactly that.

Mr. BECERRA. I asked would it be right for me to ask you to
cover my insurance—or the cost of my health care?

Ms. SEVERINO. I think it is fair for you to ask me. I don’t think
it is right of you to force me.

Mr. BECERRA. So you wouldn’t want to have to pay for my med-
ical bills at that hospital, would you?

Ms. SEVERINO. I might not. But as a matter of charity I think
we do support a lot of people that—so I may choose as a charitable
endeavor to pay for yours or another needy person’s

Mr. BECERRA. If I told you it would cost you about a $1,000 to
cover my health care bills because I chose not to have health insur-
gnce tglat I could afford, would you still be willing to pay that

1,0007

Ms. SEVERINO. It probably depends on the circumstances. But,
you know, there are cases I might.

Mr. BECERRA. You are a very generous person.

Ms. SEVERINO. No, if you were my father-in-law who wouldn’t
be able to afford his health insurance, I think I would pony up the
$1,000 for you. Even if I felt like it was a bad choice at the time.

Mr. BECERRA. I understand that, and I think your father-in-law
probably is enjoying the answer you just gave. I don’t happen to
be your father-in-law. I assume then you are either extremely gen-
erous or you are unlike most persons who probably feel like they
could use $1,000 to help to take care of their own family.

Ms. SEVERINO. There are many cases where I might not pay
the $1,000, yeah.

Mr. BECERRA. I think that is probably the case for a lot of
American families who would say, if I have got health insurance
for my family and I am paying several thousand dollars for it and
if you can afford to do the same thing but you are not willing to,
I can’t find any reason why I should be asked to pay for your
health care when you can afford it.

The chart that we have up that we have seen before essentially
shows part of this. We have virtually 99 percent of Americans who,
in some way or another as a result of this landmark health law,
are going to have health insurance; and that small little sliver of
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white that you can barely see are those Americans, 1 percent of so
of Americans, who may choose not to have health insurance, even
though they can afford it. So, essentially, that 1 percent sliver
would be saying to the 99 percent of Americans who will have
health insurance you are going have to help pay for some of the
costs of my health care, even though I can afford it.

We are not talking about folks who need charity. We are not
talking about folks who really have no way to access health care.
We are talking about folks who have chosen not to have health in-
surance coverage even though they can afford it, that 1 percent;
and, as a result, they can impose costs on us.

When I mentioned $1,000, that wasn’t just a number I pulled out
of a hat. Most American families that have health insurance cov-
erage pay, on average, about $1,000 in their health care insurance
premiums to pay for the cost not of their health care or their fam-
ily’s health care but the health care for someone else who doesn’t
have health insurance. So it is a matter of trying to ensure that
we don’t have free riders who are charging us for their care be-
cause they chose not to be responsible.

Let me ask you all a question. Would you agree with this quote
by then Governor Romney: No more free riding, if you will, where
an individual says, I am not going to pay, even though I can afford
it. I am not going to get insurance, even though I can afford it. I
am instead going to show up and make the taxpayers pay for me.
It’s the ultimate conservative idea, which is that people have the
responsibility for their own care, and they don’t look to government
to take care of them if they can afford to take care of themselves.

Does anyone disagree with what Governor Romney said? Dis-
agree.

Ms. SEVERINO. I would like to disagree with the fact that the
government is forcing——

Mr. BECERRA. Well, let me ask because my time is expired. If
you could just tell me if you disagree with what Governor Romney
has said. Anyone?

Mr. HERGER [presiding]. The witness may respond by written
letter.

Mr. BECERRA. Thank you, Mr. Chairman.

Mr. HERGER. The gentleman, Mr. Smith, is recognized.

Mr. SMITH. Thank you, Mr. Chairman, and thank you to our
witnesses for the civilized discussion that we have had today. I
think it is helpful. I certainly appreciate the insight that each of
you bring to the Committee.

Mr. Dellinger, can you conceive of any taxing power that now
that we know that it is a taxing power, that would not be within
the constraints of the Constitution?

Mr. DELLINGER. Yes, they are legion.

First of all, they are all of those who would run afoul of any
other provision of the Constitution, obviously, affecting people’s re-
ligion or speech rights or rights of intimate association. Those kind
of taxes would be—exercising the taxing power would be invalid.

And the Court said, in an opinion by Chief Justice Roberts, it re-
minded us, as Justice Holmes said, the power to tax is not the
power to destroy as long as this Court sits. So if you had a tax that
actually forced people into an activity, it didn’t really give them a
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choice or stigmatized them as being criminal, the Court stands
ready to invalidate a tax that exceeds that limit. But to give this
Congress pretty wide range to do things that are actually silly and
stupid if you want to enact them, the Court is not going to save
you from all of those.

Mr. SMITH. So if someone was compelled to purchase health in-
suraq?ce against their own religious convictions, would they be ex-
empt?

Mr. DELLINGER. Yes. I think the Court would find that to be
unconstitutional. In fact, the Court suggests that if anyone were
compelled to purchase insurers it might be invalid. That if the tax
were so high that it became punitive, like the tax in the child labor
tax case was 10 percent of your total income if you hired an under-
age person for 1 day, that they said was actually a prohibition and
coercion. This actually gives people a choice to pay an amount that
is not unreasonable in light of—in fact, it is said to be too reason-
able, by Mr. Bradbury and others, for it to be effective.

Mr. SMITH. So there is the concern that employers may just
wish to pay the penalty for not providing insurance for their em-
ployees, is that accurate?

Mr. DELLINGER. Correct.

A very good point that Mr. Bradbury made is that if the tax pen-
alty, financial incentive, whatever you want to call it, if it remains
as low as it is now, won’t people make the rational choice and say
I am just not going to have insurance?

I just do want to note that under Governor Romney’s plan in
Massachusetts no one’s tax penalty could exceed 50 percent of the
cost of what they call a credible insurance premium for credible
coverage. So even though it was rational to pay half of what you
would have to pay, in fact, it worked; and people found that to be
incentive enough to buy insurance, that we did have widespread
coverage.

Mr. SMITH. Now in terms of uninsured now having insurance—
but one point of clarification. You mentioned that there are 100
million people that will see benefits from no lifetime cap?

Mr. DELLINGER. I think that is right. That is the figure I have
seen, Mr. Smith. I wish that I could give you——

Mr. SMITH. Is there 100 million people currently up against
their cap?

Mr. DELLINGER. No, I said that we will never have to worry
about a lifetime cap being imposed.

It may be virtually everyone. I saw the figure of 100 million. I
don’t know why it is not 300 million. The fact is everybody now is
guaranteed insurance no matter what kind of disease you may
have that has really chronic, long-term, high costs. You will never
have your insurance company announce we have now put a lifetime
cap on what you may have in terms of payments.

Mr. SMITH. Now if someone is left without insurance, perhaps
because their employer opted out of the mandate, so to speak, and
just paid the penalty, do we know if that person would be more
likely to pursue private health insurance or go on Medicaid?

Mr. DELLINGER. I don’t know the answer to that. I do know
that there are substantial additional subsidies for people now who
are employed or working but can’t afford private health insurance.
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There are now substantial new subsidies as well as the expansion
of Medicaid in those States that accept it.

Mr. SMITH. But can we expect the Medicaid rolls to increase?

Mr. DELLINGER. We certainly hope so. We hope that more peo-
ple who are not now covered will be covered.

Mr. SMITH. But we will expect the Medicaid rolls to expand?

Mr. DELLINGER. I think that is right. The whole point of the
legislation was to increase Medicaid eligibility to people who are
employed but whose income still makes it difficult for them to pur-
chase health insurance.

Mr. SMITH. And how does the reimbursement of Medicaid com-
pare to private insurance reimbursement?

Chairman CAMP [presiding]. And if you could answer quickly,
because time——

Mr. DELLINGER. I can’t, because I don’t know.

Chairman CAMP. Thank you.

Ms. Jenkins is recognized.

Ms. JENKINS. Thank you, Mr. Chairman; and thank you all for
being here today.

Mr. Bradbury, the Democrats have said the individual mandate
is needed to stop cost shifting and making people pay for their own
health care. Now Amicus Review participated and states, “The
problem with this story is that it is untrue.” Could you just explain
why the cost shifting argument doesn’t paint an accurate picture
of the purpose of the individual mandate?

Mr. BRADBURY. I would be happy to.

Congress in its findings supporting the law explained why the
mandate was necessary, and two points come out clearly. One, be-
cause of guaranteed issue and community rating, the cost of insur-
ance is going to go up; and we need to bring into the market more
of the healthier, younger people whose health care costs, medical
costs are going to be a lot less than the cost of insurance. So that
the amount they pay in to the system is greater than the amount
they take out, in order to lower the average cost for everybody
across the system, to try to control what would otherwise be run-
away cost increases for insurance premiums.

Number two, the guaranteed issue and community rating provi-
sions were going to cause people, Congress recognized very clear-
ly—and this was the experience of some States—to drop the insur-
ance or defer getting insurance because they know they would be
guaranteed insurance if they get sick and they will wait. That is
a rational decision. And so you actually have lower numbers of peo-
ple insured in the country, not higher numbers. So it was necessary
to mandate that everybody go into the market and buy insurance
in order to counteract that what I call moral hazard.

I think, as Justice Alito pointed out at oral argument, the aver-
age cost of insurance policy in 2016 is expected to be $5,600, an in-
dividual insurance policy. And the average cost in health care that
a young, healthy American incurs per year is about $850. And so
it is very clear that the purpose of the mandate was to require
more people to pay the greater amount into the system than they
would be taking out.

And I just want to point out that the $1,000 figure that is often
bandied about is not—I don’t really think there is good substance
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behind that figure. This is the assumption or assertion that the av-
erage cost of insurance is $1,000 higher for the typical American
family because of cost shifting from uninsured.

As I understand it, the way that number was derived I think is
not terribly reliable. I think it is taking the $43 billion that has
been estimated in uncompensated health care generally in the
country and assuming that every dollar—dollar for dollar of that
$43 billion flows through to the bottom line of insurance costs for
everybody else. And they simply divide that number into the total
amount of insurance premiums people pay and come up with
$1,000 and say, oh, it must account for $1,000 of each average pol-
icy’s cost.

But it is really not a well-taken assumption. Because a lot of peo-
ple who choose to go without insurance the statistics show actually
pay for the health care they incur and that a lot of that uncompen-
sated care is provided to lower income folks and actually gets ab-
sorbed by hospitals and other health care providers and not passed
along to insurance companies. There are a lot of reasons for that,
but it is not a safe assumption that, dollar for dollar, uncompen-
sated care gets passed along to the insurance—bottom line insur-
ance premium of others.

Ms. JENKINS. Okay, that is helpful.

Thank you, Mr. Chairman. I yield back.

Chairman CAMP. Thank you.

Last, but not least, Mr. Reed.

Mr. REED. I always appreciate going last, because all the good
questions are gone.

Just some commentary. I have been listening to this argument
before I had to leave and then come back and the taxing versus the
penalty—and from my perspective as a new Member of Congress,
freshman Member of Congress, it is time to be honest with the
American people.

And what this was is the Supreme Court release came back and
said, you know, we have an expansion of government to deal with
the health care situation. We are going to raise taxes under Con-
gress’ act to pay for it.

If that is what the people want, and when I read the Chief Jus-
tice’s decision—I read it five times—essentially saying, if that is
what the people want, so be it, and it is up to the people to decide
where we go.

That being said, I am concerned where we are going to go in the
future with the congressional power that has been granted to us
now under the taxing power of the Supreme Court decision as I in-
terpret it and as I read it. One of the things that is being kicked
around is a lot of people think the political pressure of tax in-
creases will be enough check on the system. Do you all agree with
that? Does anyone disagree with that?

Mr. CASEY. I do not think that the political pressures will be
sufficient.

Mr. REED. So that being the case—and that is exactly where 1
wanted to go, Mr. Casey—is what would be a mechanism that we
can do in Congress in your opinion to restrain or to delineate where
that power now lies?
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Mr. CASEY. I think one thing you can do—and it is not clear en-
tirely what the Supreme Court might do, but one thing you can do
is make very clear when you are raising a tax and when you are
not exercising your authority to raise and collect taxes. That is,
after all, your decision. The Court, while some of its language
might suggest, I do not believe the Supreme Court would hold that
Congress can’t chose which of its enumerated powers to exercise,
and you could do that.

Mr. REED. See, and I appreciate that comment, because I have
been wrestling with this. Because there are some proposals that
are now floating out that we should adopt statutory language that
say clearly in our legislation going forward what power we rely on.
Is it a tax or is it a penalty? And I couple that with my reading
of the decision where they took the anti-injunction statute and they
said, essentially for purposes of statutory compliance, we are going
to say whatever Congress says it is, that is what we are going to
interpret it to be for statutory tax. But for constitutionality we are
going to go beyond that, and we are going to say whatever constitu-
tional power is out there, and we are going to hold it on that.

And that concerns me. Because if we have that requirement—a
statutory requirement to put in for statutory purposes we are going
declare the power that we are exercising, could not Congress in
that theoretical situation say for statutory purposes we are exer-
cising this power? That would then comply with the statute, but for
constitutionality purposes the Court could go wherever it wants to
go. And that is the concern.

Do you see the concern? Is my logic working?

Mr. CASEY. Sure, your logic is perfect. Because, of course, in
many ways it is impossible to draft a statute that is judge proof.

But what you can do is make it so clear that we are not in this
instance exercising our power to tax, or in another instance we are,
that the Court will not be able to pretend that it is somehow inter-
preting the law you actually passed and transform it into a tax
when it wasn’t.

Mr. REED. I appreciate that.

Does Mr. Bradbury or any other——

Mr. DELLINGER. Well, in terms of the Tax Injunction Act it is
quite simple for Congress to say that the provisions of this Act
shall not apply—or the Anti-Injunction Act shall not apply to this
particular provision of law and then can proceed.

I think one of the reasons why I thought the Tax Injunction Act
argument was quite good, that this is a bar to this litigation—I
think one of the reasons the Court may have leaned a little against
that is that I think if they had held that this lawsuit was barred
as a pre-enforcement lawsuit by the Tax Injunction Act that Chair-
man Camp and his colleague, the Ranking Member and their col-
leagues would have immediately passed a one-sentence law saying
the provisions of the Anti-Injunction Act shall not apply to chal-
lenges on the Affordable Care Act, and the Court would have heard
this again in October.

And I don’t think anybody could have voted against that, Mr.
Chairman. They would have said, yes, we don’t want our law to
block this. One sentence will remove that barrier.

I think that is really what would have happened.
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Mr. REED. Interesting dynamics.

I go back to the point I am going to be honest with the American
People. When we stand for legislation here, if we are going to ex-
pand government and raise taxes to pay for it, then that is what
it is. Let the people decide. And hopefully we can move forward to
that debate in November.

With that, I yield back, Mr. Chairman. I thank the panel for your
participation.

Chairman CAMP. Well, thank you very much, Mr. Reed.

I also want to thank the entire panel for a very long morning and
for all of your testimony. It was very helpful.

And, with that, this hearing is hereby adjourned.

[Whereupon, at 1:17 p.m., the Committee was adjourned.]
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The Honorable Dave Camp
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Dear Chairman Camp,

I wanted to submit for the record my appreciation for your willingness to hold a hearing on the
implications of the Supreme Court’s raling preserving the individual mandate on the grounds
that it is a tax and that Congress has the broad power to levy taxes far beyond the historic scope
of tax aathority.

The Supreme Court verified what many in Congress already knew - the Affordable Care Act is a
tax - one that increases the financial burdens on every American and will go down in history as
the most significant cxpansion of government power over the lives of its citizens. This faw has
and continues to be bad policy for alt Americans and future generations. The precedent it sets is
far reaching and opens the door for further tax increases not aimed at improving the wellbeing of
the American people, but rather to force them upon them what Washington deems mandatory.

I deeply respect our judicial system and the legislative process by which our nation is governed
and the recent ruling handed down by the Supreme Court that Congress has the power to tax and
impose its wilt on the American people through taxation and penalties. However, having that
power does not mean it should be used. The decision by the Supreme Court sends a direct
message to Congress and policy makers - while Congress may have the authority to tax the
American people into subrmission, as their elected representation we owe il to them to be both
responsible and effective leaders with that aathority. Abuse of that power sets a dangerous
standard going forward.

The implications of the passage and subscquent upholding of the largest tax increase in modern
history are astonishing. The Affordable Care Act, which was enacted under the guise of health
reform, has done nothing but put undue burdens on thousands of small businesses across the
country, increased costs, and is reducing access to quality care for millions of patients.

I applaud your leadership and willingness to probe the impacts of the recent ruling and shed Jight
on the implications that Congress has the broad power to levy taxes far beyond our historic
precedent. As you have so aptly pointed out. this ruling sets a dangerous precedent with
potentially enormous consequences - one we must pay close attention to so that we may aptly

(226)



227

manage the relationship that the government has with the American people. Failing to closely
guard the relationship between citizen and government is a failure to understand the expectations
the American people have placed on their elected officials.

Sincerely,

Renee Ellmers
Member of Congress
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Center for Fiscal Equity

Conyments for the Recsrd
Vlnited States Howuse of Representatives
Committes on Ways and Means
Hearing on the Tax Ramifications of the Supreme Court’s Ruling
on the Democrats” Health Cave Law
Tueaday, July 16, 2012, 1130 AM
by Michael G. Bindner

The Center for Fiscal Equity

Chairman Davis and Ranking Member Levin, thank vou for the opportunity to submit my
comments on this topic. We must note that because the law iv actually part of the US,
Code, it applics to all ol us. As we pointed out in March, it is based ou a mode! signed by
the Republican Governor of Massachusetis and designed by the conservative leaning
Heritage Foundation, The tax ramifications of the faw being raled constitotional go nmuch
beyond the impact of the taxing power to the viability of't hL mandate as written and the
mmm of the raling that states who do not chose to participate o the expansion of
fedicaid can do so without losing all Medicaid funding.

fn our March comments, here is how we addressed the taxing power i refation to the
law:

Before even considering the constistionali
Clause, the Supreme Court will examine it the mandate penalty is actually a fax
and i i s o ax, whether consideration of this issue 1s even ripe. The Center for
cul Equity hos always belleved that this penally is, in fact, o toy, and ths

\ by rube that §t e and that further const
constitutionality must wait until the tax is collected, im\/inv alf ot ¥
abeyance uniil that ocours — although, frankly, & would be an act of judicial
sualpractice to fet clients go forward on a what woold be a Quixotic guest against
the taxing power to bring this up again.

ity of mandates under the Conunerce

1 is the oot that the Cowrt is looking for to aveid the
i question. The second is that the dotlars Bmding the
against the law are pot brought out becaise the donors
Ww p;;‘vm\i taxes which wilf

That is the fivst hurdlo and i
complicated constitutio
public relations campaig
object to the mandale, but because the non-w
f}kh eficd! soon are COStlﬂ}i -\)ﬂC(‘) 0 are i
offsuts to paying them o customers - essentially turning
taxes into 3 VAT, Indead, a V AT would be leas ebjectionable than keeping these
taxes in place, becaose the burden is more broadly shared, more visible and
refundable at the border,
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It sezms that we were mostly right on this issue, although we should have forescen that
the Cowrt would not invoke the Anti-Injunction Act because the taxing power to do the
mandate was not chatlenged, merely the use of the Commerce Clause, Any such
challenge conld be made, bot b will not be ripe until this portion of the law takes effect,
which is cold comfort to those who funded the legal chalienge who will commence
paying taxes on non-wage income at the begiuning of the pext calendar year, Among
those commenting on the i WE SUSPEct our # is was likely one of the best
predictions, so we marvel at the fact that we have sot been invited o testify on this issee,

As to the lnapact of the decision ou the taxing power, we are given o understand that
decision relies on existing precedent, United States v v York (oitation omitted) so this
does not break any new ground in the interpretation 19 lay and collect income tax, which
1§ plenary as s,

We also considered the Medicaid question. We missed this one by a mile,
demonstrated below:

the threat of loss of federal funding to enforce
“Federalists” {who are in inuth,
which is 5 rent) has never gained mu
traction, from using ghway funding w en mile per howur speed
to using the same funding to force a 21 vear n!d deinking age.

unsophisticated objection. T made the s
wher
reg

As an aside, the objection to usi
2 long objection

states rights supp

as likely a!‘(w'ed itio be uwut:d to kil this srpanent once
and for all. To expect either 2 vadieal v ing of the Commerce O Eause ar
intergoverimental funding requirements will eccur at this time is the
helioviog in uotroms,

suspect that the Couy

eguivalent

\\/‘E
will Jkely make

ile this precedent has nothing o do with the taring power under the Constitution, #,
he eventual federalization of the entive Medicaid program all the more
tikely, along with a shift o consumption taxes i fund health care gencerally, rather than
reliance on a comshination of personal income taxey, the health insurance exclusion to
corporaie income taxes and the Hospital fusurance payroll tax.

mwa

g, The

¢ ‘mpmr on p~<>ms ]‘)d d m the
v be politically unpeopular.

W% kahtxlﬁv‘ for repeal on this bagis, however, wouid o
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Only judicial repeal of the whole law would have stopped this tax
be possible under reconcifiation, we beliove that a point of order will be enforeed against
it inn the Senate, so any reform that busts the budget is unlikely, especially provisions
which repeal the new non-wage income tax. As much of the new tax was designed to

ke Medicare Part A viable, we find no Jogical ground 1o repeal it unless replaced by &
bmad or onsumption tax. As we stated in March:

hike. While this might

Wote that whene

ser this tax appdics to those whose holding operate in less than a
perfectly competitive market, it other words to most connwerce in 21% century
Awmerica, the costs will likely be passed to the conswmer and it would be more

simply enact a Valoe Added Tax or VAT-Hike Net Business Receipts
Tax {which 15 proposed below).

Our prior testimony on the adequacy of mandates is as applicable now as it was in March,
if not more so. We believe that the stock mark
negatively fo the prospect of
ignores thesc

al and may ve
uaranteed issue and community 1(1“]“1‘&: The Committee
redictions at their own peril. As we stated provig

for
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Shifting to more public funding of health care in response to future events is
neither good nor bad. Rather, the saccess of such funding depends upon its
adequacy and its impact on the quality of care - with inadequate funding and
quality being related. For example, Medicare provider cuts under current law
have been suspended for over a decade, the consequence of which is adequate
care. By way of comparison, Medicaid provider cuts have been strictly enforced,
which has caused most providers to no longer see Medicaid patients, driving
them to hospital emergency rooms and free clinies with long waiting periods to
get care.

Uttimately, fixing health eare reform will require moye funding, probably some
kind of emplover payroll or net business ipts tax -~ which would also fund the
shortfall in Medicare and Medicaid {and take over most of their public revenue
funding). We will now move to an analysis of funding options and their impact
on patient care and cost control.

The commities well umderstands the ins and outs of increasing the payroll tax, so

{wey wil  {our} remarks 1o a folier explanation of Net Business Receipts
Taxes (NBRT). Hs base is similar to & Value Added Tax (VAT), but not
wdendical,

Unlike a VAT, an NBRT would not be visible on receipts and should not be rero
rated at the border — nor should it be appned o imports. While both collect from
consiymers, the unit of analysis for the NBRT should be the business rather than
the transaction, As such, its apphcation shoul d be mniver: ng both
public companies who currently file business income taxes and private
companies who currently file their business expenses on individual reterms.

The key difference between the two taxes is that the NBRT should be the vebicle
for distributing tax benefits for families, particularly the Child Tax Credit, the
Deperdent Care Credit and the Health Insurance Exclusion, as well as any
recently enacted oredits or suhs\dus under the ACA. I the event the ACA s
reformed, any additional subsidies or taxes should be taken against this tax {to
pay for a public option or provide for catastrophic care and Health Savings
Accounts and/or Flexible Spending Accounis).

If cost savings under an NBRT, allow companies to offer services privately to
hoth employees and retirees in exchange for g substantial tax benefit, Employers
wheo fund catastrophie care would et an even higher benefit, with the proviso
that any care so provided be superior to the care available through Medicaid.
Making employers responsible for most costs and for all cost savings allows
them 10 use some market power o get lower rates, bul no so much that the free
warket is destroved. The ability to exercise market poseer, with a requirement
that services provided in fien of public services be superior, will tmprove
quatity of patient care,
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“his propasal is probably the mest promising way to deerease health care costs
from their current upward spiral — as emplovers who would be financially
.ml" e for this care through taxes would have o neentive o fimit

xd‘ 'iduei m*m ors simp iv onut h'm i‘c ICANS

would drd mtxcdﬁv alter jwc it ku in 'tddmnn a k-‘ui of ‘ure iciary exchange
couid he estabiished so that participating eroplavers reight trade credits for the
funding of former employees who retired elsewhere, so that no one must pay
unduly for the medical costs of workers who spent the majority of their careers
the service of other employers.

Employer provided bealth care will also reverse the trend toward market
consolids i providers. The extent to which firms hire doctors as staft
and seek provider relationships with ders of hospital and specialty care is
the extent to whicl the forees of con tion are overcome by buvers with
enough market power fo insist on alternatives, with better care among the criteria
for provider selection.

The NERT woeald replace disability iv
ncome fax, business income taxation
mitd range of persona! fncome tax colle
income taxes by 259 in most hrackets.
{0 a reduction of gross wag

surance, hospital jnsurance, the eorporate
ough the personal Beome tax nd the
lowering pursonal
coltection of this tax wo
¢ net wages - although larger

ron

families would receive a farge wage bumyp, whi sithier fanulies and childiess
familics would Hikely receive a somewhat lower net wage due to loss of some tax

31

subsidies and because reductiong in income to make ap for ed fax
benefit for famibies will ik swed 1o higher incomes. For this reason, a
higher avinlmum wage is necessary so that fower wage workers ave compensatesd
with more than just their child tax benefits.

Thank you for the opportunity 1o address the commitiee. We ave, of course, available for
direet testimony or 1o answer guestions by members and staff.

Contact Sheet

Michael Bindner

Center for Fiscal Tiquity

4 Canterbury Square, Suite 302
Alexandria, Virginia 22304
571-334-8771

guitviiverizon.ne:

Committee sn Ways and Means

Hearing on the Tax Ramificatiens of the Supreme Court’s Ruling on the Democrats’
Health Cave Law

Tuesday, July 19, 2012, 10:30 AM

All submissions must include a list of all clients, persons and/or organizations on whose
behalf the witness appears:

This testimony is not submitted on behalf of any clieng, person or organization other than
the Center irself, which is so far unfunded by any donations.
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