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PUERTO RICO

THURSDAY, AUGUST 1, 2013

U.S. SENATE,
COMMITTEE ON ENERGY AND NATURAL RESOURCES,
Washington, DC.

The committee met, pursuant to notice, at 9:51 a.m. in room SD-
366, Dirksen Senate Office Building, Hon. Ron Wyden, chairman,
presiding.

OPENING STATEMENT OF HON. RON WYDEN, U.S. SENATOR
FROM OREGON

The CHAIRMAN. The committee will come to order.

Senator Murkowski and I want to welcome our witnesses. This
morning the committee is going to hear testimony on the results
of last November’s vote on Puerto Rico’s political status and on the
President’s response.

Puerto Rico has been an “unincorporated territory” of the United
States since the conclusion of the Spanish American War, 115
years ago. After 115 years it is clearly time for Puerto Rico to de-
termine what political path it will take. The question of whether
Puerto Rico should become a State or a sovereign Nation and
whether there are other options defines much of the political de-
bate today on the islands.

Puerto Rico faces huge economic and social challenges. Per capita
income is stuck at about half that of the poorest U.S. State. The
violent crime rate is well above the national average and rising.
The lack of resolution of Puerto Rico’s status, not only distracts
from addressing these and other issues, it contributes to them.

As the most recent reports from the President’s Task Force on
Puerto Rico’s status found and I quote, identifying the most effec-
tive means of assisting the Puerto Rican economy depends on re-
solving the ultimate question of status.”

95 years after receiving U.S. citizenship, Puerto Ricans have
achieved leadership in the U.S. military, in business, in the Con-
gress, on the Supreme Court and in many other prestigious posi-
tions. But for Puerto Rico to meet its economic and social chal-
lenges and to achieve its full potential, this debate over status
needs to be settled.

Puerto Rico must either exercise full self-government as a sov-
ereign Nation or achieve equality among the states of the Union.

The current relationship undermines our country’s moral stand-
ing in the world. For a Nation founded on the principles of democ-
racy and the consent of the governed, how much longer can Amer-
ica allow a condition to persist in which nearly 4 million U.S. citi-
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zens do not have a vote in the government that makes the national
laws which effect their daily lives? That is the question.

Today the committee will hear testimony about the most recent
effort to resolve the status question, last November’s vote.

I expect to hear two vastly different views about what the results
of the vote mean. However, there is no disputing that a majority
of the voters in Puerto Rico, 54 percent, have clearly expressed
their opposition to continuing the current territorial status. Given
that fact, I agree with the President’s proposal to resolve this dis-
pute through a federally sponsored referendum.

I also agree that the ballot questions should be reviewed by the
Department of Justice to ensure that the options are not incon-
sistent with the Constitution, laws, and policies of our country.

The Justice Department review is essential to ensuring the pro-
posed new commonwealth status or a proposal with similar fea-
tures will not be on the ballot.

The new commonwealth option continues to be advocated as a
viable option by some. It is not. Persistence in supporting this op-
tion—after it has been rejected is inconsistent with the U.S. Con-
stitution by the U.S. Justice Department, by the bipartisan leader-
ship of this committee, by the House and by the Clinton, Bush, and
Obama Administrations—undermines resolution of Puerto Rico’s
status question.

The rejection of the current territory status last November leaves
Puerto Rico with only two options: Statehood under U.S. sov-
ereignty or some form of separate national sovereignty.

The federally sponsored vote should be simple and straight-for-
ward and reflect these two choices.

Today we will hear from the Presidents of Puerto Rico’s 3 prin-
ciple political parties.

Governor Padilla of the Commonwealth Party.

Resident Commissioner Pierluisi, of the Statehood Party.

Former Senator Berrios of the Independence Party.

The full written statement of all our witnesses will be entered
into the record. I'm going to ask each of you to summarize your
oral remarks to not more than 5 minutes.

But let us first have the opportunity for Senator Murkowski to
make her opening remarks.

[The prepared statement of Senator Manchin follows:]

PREPARED STATEMENT OF HON. JOE MANCHIN, III, U.S. SENATOR FROM
WEST VIRGINIA

Thank you Chairman Wyden and Ranking Member Murkowski for holding this
hearing today on the political status of Puerto Rico.

As a former governor, I am uniquely aware of the great responsibility of that of-
fice. The voters, through their constitutionally granted right to free and fair elec-
tions, choose a governor to carry out the duties of the office and to handle the needs
of the state. The governor is accountable and responsible to the people of the state.
And if those people, the voters, are not happy with the governor, the election process
grants them the ability to change course.

The issue of Puerto Rican political status is undoubtedly important. However, I
would bet that most Puerto Ricans would rank job creation, education, and strength-
ening the economy as the most pressing needs on their mind. I trust the Governor
is dedicated to addressing both those needs and the question of political status.

On this issue of status, any referendum effort should adhere strictly to our demo-
cratic principles of impartiality and inclusiveness. It seems to me the most recent
referendum does not meet these benchmarks. I understand Governor Garcia Padilla
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supports a referendum process that is fair and open, as would I. If another ref-
erendum is called in the Commonwealth, the people of Puerto Rico should be pre-
sented with clear and unambiguous options for such a significant decision, so as to
match our shared democratic principles.

I hope that all of our witnesses here today will continue to work with this com-
mittee so that we can ensure a fair and open discussion on the issue of Puerto Rico’s
political status.

STATEMENT OF HON. LISA MURKOWSKI, U.S. SENATOR
FROM ALASKA

Senator MURKOWSKI. Thank you, Mr. Chairman.

Good morning and to our distinguished panelists, welcome to the
committee.

Mr. Chairman, as you noted this hearing is a direct result of the
November 2012 plebiscite that was held in Puerto Rico on their po-
litical status. It’s an issue that I have taken an interest in and per-
haps feel a sense of kinship as I believe I'm the only sitting United
States Senator, who was actually born in a territory. So that dates
me a little bit, but 'm OK with birthdays. It’s better than the al-
ternative.

It’s long been my position that the process for determining Puer-
to Rico’s preferred political status should come from Puerto Rico
and not from Washington, DC, just as the residents of Alaska and
Hawaii did as the last two states that were admitted to the Union.

Now that the plebiscite has been held it’s clear to me that a ma-
jority of Puerto Ricans do not favor the current territorial status
as evidenced by the first question on the ballot. The result of the
second question, however, is not as clear to me nor is it certain
that any of the valid status options would receive a majority vote.

When I use the term valid status options, I'm referring to the
continuation of the current Commonwealth status, statehood, inde-
pendence and free association similar to what the United States
has with the Marshall Islands, Micronesia and Palau.

Back in 2010 I joined with our former Chairman, Senator Binga-
man in outlining these options to the President as the only 4 status
options available for Puerto Rico’s future relations with the United
States. It was my preference leading up to the November 2012
plebiscite that the ballot have one question with each of the 4 op-
tions listed. Puerto Rican government, however, chose to go with
the two question ballot. As a supporter of the process being driven
by Puerto Rico, I respect that decision.

But what we learned is that the current status does not have
majority support. Beyond that I don’t believe that we can draw any
definitive conclusions about the plebiscite results.

The President’s FY’14 budget request included 2.5 million for an-
other plebiscite in Puerto Rico. But even if a new plebiscite is held,
it is the Puerto Rican legislature that will determine how that bal-
lot will appear. If that path is chosen I would encourage a format
that is fair to all valid options.

I look forward to hearing from the representatives that we have
here this morning again, a very distinguished panel on a very im-
portant issue to the people of Puerto Rico.

The CHAIRMAN. Thank you very much, Senator Murkowski.

Let us begin with the Governor, Governor Padilla.

Then let’s hear from the Resident Commissioner, Pierluisi.



4

Senator Berrios will then proceed.

So, Governor, welcome.

We'll make your prepared remarks a part of the hearing record
in their entirety. Please proceed, if you would for maybe 5 minutes
or so. I think you’ll get questions from Senators.

STATEMENT OF HON. ALEJANDRO GARCIA-PADILLA, GOV-
ERNOR OF THE COMMONWEALTH OF PUERTO RICO AND
PRESIDENT OF THE POPULAR DEMOCRATIC PARTY

Mr. PAapIiLLA. Thank you, Mr. Chairman, Ranking Member Mur-
kowski and members of the committee. The stated purpose of this
hearing is to receive testimony on the status referendum that took
place in Puerto Rico this past November and the Administration’s
response.

As Governor I will prefer to testify on measures to create jobs or
fighting crime or energy which is so important for Puerto Rico and
the agenda of this committee. The people of Puerto Rico feel the
same way.

However, I welcome this opportunity to set the record straight.

The 2012 status referendum was crafted by the Statehood Party,
then in power in Puerto Rico to force an artificial majority for
statehood. The process they chose excluding the Commonwealth
from the ballot is the same suggestion by the delegate Pierluisi 4
years ago, Commonwealth was wanted there.

That process was swiftly rejected in the House and the Senate
because it’s disenfranchised, disenfranchised a majority of the vot-
ers.

When the bill came to the Senate, Delegate Pierluisi told this
very same committee regarding the second vote and I quote. “Let’s
make sure that nobody is left out, nobody who wants to support a
valid option. The current statute call it the Commonwealth is one
option.” End of quote.

His running mate, former Governor Fortuno, was more emphatic.
I quote. “The current statue will stand equally alongside the other
possible status alternatives.” End of quote.

Those Democratic values stated in this room were not repeated
in Puerto Rico. Out of Congress side they delegated to exclude the
Commonwealth.

Nevertheless, you can see through the numbers. Almost 1.9 mil-
lion voters participated, a little more than 800 thousand voted for
statehood. Statehood rallied 44.4 percent.

Blank ballots 26.5.

What they call sovereign Commonwealth, 24.3 percent.

Independence 4 percent.

This is the take away. Statehood received only 44.4 percent of
the ballots casted because of the way the plebiscite was asserted.
Many of us ask in the populous to cast the ballots blank. Other
leadlt-“:ll"ls in my party asked that they vote for sovereign Common-
wealth.

Combined ballots cast for sovereign Commonwealth and blank
ballots were a majority of the votes.

The White House Task Force report has warned that removing
the Commonwealth option from the ballot and I quote. “Would rise
real questions about the vote legitimacy.” End of quote.
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Such warning proved to be correct.

To set the record straight the Puerto Rico legislature adopted a
current resolution 24 which I'm pleased to submit with my state-
ment.

History, Mr. Chairman, has taught that only consensus driven
process would succeed in Washington. We welcome the Administra-
tion’s request for a new vote. We look forward to working with the
Department of Justice to ensure a process that is fair, transparent
and Democratic.

I commend President Obama for proposing a new plebiscite with
fairness to all status options. I also thank the White House for
working closely with us on the keys that’s affecting Puerto Rico,
fighting crime, energy, health, education, jobs.

I respectfully urge this Senate to follow President Obama’s rec-
ommendation. What Puerto Ricans want is a true self determina-
tion process, not political games. What happened in November was
a political game.

This, Mr. Chairman, is the way to go. As Governor I defend the
right of pro-statehooders, pro-independence option and pro-
Commonwealthers to have their option on the ballot. That’s the
way to go.

[The prepared statement of Mr. Garcia-Padilla follows:]

PREPARED STATEMENT OF HON. ALEJANDRO GARCIA-PADILLA, GOVERNOR OF THE
COMMONWEALTH OF PUERTO RICO AND PRESIDENT OF THE POPULAR DEMOCRATIC
PARTY

Dear members of the Senate Committee on Energy and Natural Resources:

You have requested my opinion on the plebiscite celebrated in Puerto Rico on No-
vember 6, 2012 and President Obama’s proposal for an appropriation of $2,500,000
f%r thedcelebration of a new plebiscite. I will address the aforementioned matter in
that order.

I. THE 2012 PLEBISCITE WAS NOT A LEGITIMATE EXERCISE OF SELF-DETERMINATION

On November 6, 2012, the day of the general elections, voters were given a ballot
with two questions that read as follows:

First Question:

Do you agree that Puerto Rico should continue to have its present form of terri-
torial status? (Emphasis added).
Yes No

Second Question.:

Regardless of your selection in the first question, please mark which of the fol-
lowing non-territorial options you prefer.

Statehood: Puerto Rico should be admitted as a state of the United States of
America so that all United States citizens residing in Puerto Rico may have rights,
benefits, and responsibilities equal to those enjoyed by all other citizens of the states
of the Union, and be entitled to full representation in Congress and to participate
in the Presidential elections, and the United States Congress would be required to
pass any necessary legislation to begin the transition into Statehood.

If you agree, place a mark here .

Independence: Puerto Rico should become a sovereign nation, fully independent
from the United States and Congress would be required to pass any necessary legis-
lation to begin the transition into the independent nation of Puerto Rico.

If you agree, place a mark here .

Sovereign Free Associated State (Estado Libre Asociado Soberano): Puerto Rico
should adopt a status outside of the Territorial Clause of the United States Con-
stitution that recognizes the sovereignty of the People of Puerto Rico. The Sovereign
Free Associated State would be based on a free and voluntary association, the spe-
cific terms of which shall be agreed upon between the United States and Puerto
Rico as sovereign nations. Such agreement would provide the scope of the jurisdic-
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tional powers that the People of Puerto Rico agree to confer to the United States
and retain all other jurisdictional power and authorities.

If you agree, place a mark here

The pro-Commonwealth Popular Democratic Party opposed this plebiscite based
on three main facts: (1) the process’ biased structure, (2) the unfair characterization
of the Commonwealth option, and (3) the disenfranchisement of pro-Commonwealth
voters. This was an electoral process rigged in favor of statehood.

A. The plebiscite’s structure was rigged in favor of statehood

The plebiscite’s structure closely followed the process proposed in H.R. 2499
(111th Congress) by Resident Commissioner Pedro Pierluisi in 2009. H.R. 2499 only
differed in that it called for the two separate votes to occur on different dates, hold-
ing the second vote only if the status quo was defeated in the first round. (And if
the status quo won, the bill would subject it to continuous periodic voting.)

This structure was severely criticized on the House Floor. The Congressional
Record shows that criticisms of H.R. 2499 in its original form came from both sides
of the aisle and focused mainly on the exclusion of the Commonwealth option in the
second vote.

As a result of those objections, the bill was amended to include the Common-
wealth as an option in the second ballot and passed.

Revealingly, on May 20, 2010 Resident Commissioner Pierluisi came before this
very Committee and acknowledged the fairness of the amendment:

I should note something. When I introduced this bill originally I did not
have that fourth option, the current status. My thinking as a lawyer was
like, I was being logical in the sense if the majority of the people reject the
current status, why include it in the second—the second time around? But
I have to say now on behalf of my federal colleagues in the House, the sen-
timent in the House was let’s make sure that nobody’s left out, nobody who
wants to support a valid option. And the current status called the Common-
wealth, it is one option. We've been living through it for a long time.

Former Governor Luis Fortufio, did so as well:

If a second stage vote does take place the current status will stand equally along-
side the other possible status alternatives that are so important in Puerto Rico.

The 111th Congress ended without Senate action on H.R. 2499. The pro-statehood
Puerto Rico legislature and Governor vowed to legislate it locally but delayed any
action in anticipation of the White House Task Force Report on Puerto Rico’s Sta-
tus, released on March 16, 2011.

The report gave them a very strong admonition:

To move forward, it is critical that the process is accepted by the people
of Puerto Rico as fair and that it ensures that even those whose status op-
tion is not selected feel fairly treated. (White House Task Force Report on
Puerto Rico’s Status, p. 26)

Expressing such a concern is unusual, for fairness as a procedural specification
should go without saying. Evidently, the Task Force felt that need. President
Obama himself, during his visit to Puerto Rico in June of 2011, reiterated that
warning: “The most important thing is that there is a sense of legitimacy to the
process here in Puerto Rico.” (Univision TV interview.)

H.R. 2499, in its original form, led to these admonitions. On this, the Task Force
pointed out:

In the original form of the bill, if a majority voted for a different political
status, the people of Puerto Rico would then have another plebiscite to vote
on three options: (1) Statehood; (2) Independence; or (3) Free Association.
There was criticism that, under H.R. 2499 in its original form, if a change
of status won the first vote but the vote was close, the second vote would
not include an option that perhaps 49 percent of the population supported
as a first option and an unspecified number believed was the second best
option. In part, for this reason, those supporting certain options objected to
the bill, and, as a result, it was amended to include a fourth option in the
second plebiscite: the current political status. (Report, pp. 27-28.)

The then ruling pro-statehood legislature and Governor of Puerto Rico disregarded
the concerns of both the House and the White House, and disregarded what they
told this Committee. The inclusion of the Commonwealth option in the second round
was not given serious consideration by the legislative assembly. All the rhetoric
about “not leaving anybody out” or Commonwealth “standing equally alongside the
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other alternatives” was not sincere. This is the typical behavior of a statehood party
that speaks about fairness in Congress but acts unfairly in Puerto Rico.

The Task Force Report had recommended a two round vote where the Puerto
Ricans would first answer whether they preferred to remain part of the United
States or separate, and then a run-off between the alternatives that fell under the
winning category, Commonwealth and statehood would be the “in-union” options,
independence, and free-association the “in-separation” ones. In contrast to the man-
ner the statehood party handled this matter, I, then a senator in the minority party,
introduced legislation adopting the Task Force’s recommendations.

The two-question structure sought to conceal the fact that Commonwealth is still
the preferred option among Puerto Ricans. In the 1993 plebiscite, Commonwealth
got 48.6% of the vote, statehood 46.3% and independence 4.4%. Commonwealth won,
although it did not pass the 50% mark. Those same results under the 2012 plebi-
scite structure, would have meant a Commonwealth defeat.

The results, nonetheless, show that statehood is on the decline and suggest that
Commonwealth is still the preferred option.

A full-page ad published earlier this year in Politico by a pro-statehood group
claimed that “over 75% of registered voters came to the polls, and 61% voted for
statehood.” That is a great example of how you can lie with numbers. You can only
read that phrase one way; it is claiming that of those that “came to the polls,” 61%
voted for statehood. That is objectively false.

The Puerto Rico Elections Commission certified that 1,878,969 participated and
that 834,191 voted for statehood. The truth is that of the total of votes cast, only
44.4% favor statehood.

The statehood group claims the number is 61%, but that is because they changed
the manner in which the Elections Commission calculates percentages. Until this
past plebiscite, percentages were calculated based on total ballots cast. The 2005 Re-
port by the President’s Task Force on Puerto Rico’s Status calculated the 1993 re-
sult percentages based on total participation including blank and void ballots. Using
that method, the Report states that statehood got 46.3% and 46.49% in those plebi-
scites. Statehooders recognize these percentages as valid.

However, the November 2012 plebiscite was the first election in which the Com-
mission could no longer include blank and void ballots when calculating percent-
ages. When blank and void ballots are excluded, the statehood percentage jumps
from 44.4% to 61%. There has not been a surge in statehood support, just a change
in how votes are counted or, should I say, excluded.

B. The plebiscite ballot had a serious language problem

i-The plebiscite did not refer to Commonwealth by its name

The Committee should wonder why the Puerto Rico legislature chose not to refer
to the Commonwealth option in the ballot by its rightful and legal name, as used
more than one thousand times in the US code, but instead used a derogatory
“present form of territorial status.”

The reference to Commonwealth as “present form of territorial status” was meant
to offend its supporters and deter them from voting “Yes”. This is sometimes over-
looked in Washington where the term “territory” is used in a more general sense
as an umbrella term that includes all US non-state entities. A memo from the Clin-
ton years regarding “Mutual Consent Provisions in the Guam Commonwealth Legis-
lation” acknowledges, in the first footnote, the pejorative sense that the term “terri-
tory” carries:

Territories that have developed from the stage of a classical territory to
that of a Commonwealth with a constitution of their own adoption and an
elective governor, resent being called Territories and claim that that legal
term and its implications are not applicable to them. We therefore shall
refer to all Territories and Commonwealths as non-state areas under the
sovereignty of the United States or briefly as non-state areas.

In the particular case of Puerto Rico, the United States Code recognizes
that:

Fully recognizing the principle of government by consent, sections 731b
to 731e of this title are now adopted in the nature of a compact so that the
people of Puerto Rico may organize a government pursuant to a constitution
of their own adoption. 48 U.S.C. §731b.

Those who seek to justify using the “present form of territorial status” termi-
nology resort to the case of Nat. Bank v. County of Yankton, 101 U.S. 129, 133
(1879), for the proposition that “[a]ll territory within the jurisdiction of the United
States not included in any state must necessarily be governed by or under the au-
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thority of the Congress.” But that only reveals their ill-intent. County of Yankton
reflects nineteenth century a state of mind, when the United States was expanding
westward and incorporating territories for eventual statehood. It was understood
that the Constitution provided for Congress to hold plenary powers over those terri-
tories until admission as a state. Two decades after Yankton County, however, the
United States began to acquire territories not intended for eventual statehood.
Through the years and decades, these new territories would evolve, to use the Clin-
ton administration’s terminology, from “classic territories” into other forms of rela-
tionship. Felix Frankfurter recognized this as far back as 1914 when he was a law
officer in the U.S. Department of War:

The form of the relationship between the United States and [an] unincor-
porated territory is solely a problem of statesmanship. History suggests a
great diversity of relationships between a central government and [a] de-
pendent territory. The present day shows a great variety in actual oper-
ation. One of the great demands upon creative statesmanship is to help
evolve new kinds of relationship[s] so as to combine the advantages of local
self-government with those of a confederated union. Luckily, our Constitu-
tion has left this field of invention open. The decisions in the Insular cases
mean this, if they mean anything; that there is nothing in the Constitution
to hamper the responsibility of Congress in working out, step by step, forms
of government for our Insular possessions responsive to the largest needs
and capacities of their inhabitants, and ascertained by the best wisdom of
Congress.

Constitutional law has evolved to create this type of creative statesmanship. In
the case of Puerto Rico, the United States Supreme Court recognized the change in
the nature of the relationship between the United States and Puerto Rico that oc-
curred in 1952:

By 1950. . . pressures for greater autonomy led to congressional enact-
ment of Pub. L. 600, 64 Stat. 319, which offered the people of Puerto Rico
a compact whereby they might establish a government under their own con-
stitution. Puerto Rico accepted the compact, and on July 3, 1952 Congress
approved, with minor amendments, a constitution adopted by the Puerto
Rican populace [...] Pursuant to that constitution the Commonwealth now
“elects its Governor and legislature; appoints its judges, all cabinet officials,
and lesser officials in the executive branch; sets its own educational poli-
cies; determines its own budget; and amends its own civil and criminal
code.” (citing Leibowitz, The Applicability of Federal Law to the Common-
wealth of Puerto Rico, 56 GEO. L. J. 219, 221 (1967)).1

The Court then provided a general sense of what Puerto Rico had become with
the transformation of its status from that of a mere territory into a Commonwealth
by quoting at length, and with approval, from Chief Judge Magruder’s observations
in Mora v. Mejias:

Puerto Rico has thus not become a State in the federal Union like the 48 States,
but it would seem to have become a State within a common and accepted meaning
of the word . . . It is a political entity created by the act and with the consent of
the people of Puerto Rico and joined in union with the United States of America
under the terms of the compact.2

The process followed for Puerto Rico in 1952 resembled that of the admission of
States, with the adoption of a constitution and assumption by Puerto Rico of all re-
sponsibilities of local government. Unlike regular laws or organic acts, here an act
of Congress came into effect only after the people of Puerto Rico gave their consent,
therein its nature as a compact.

Two years later, the Court explained that “the purpose of Congress in the 1950
and 1952 legislation was to accord to Puerto Rico the degree of autonomy and inde-
pendence normally associated with States of the Union [. . .].”3 The Court reasoned,
moreover, that through the establishment of the Commonwealth, “Congress relin-
quished its control over the organization of the local affairs of the island and grant-
ed Puerto Rico a measure of autonomy comparable to that possessed by the States.”
The Supreme Court describes the 1950-52 process as an act of relinquishment and

1Calero Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974).
2Mora v. Mejias, 206 F.2d 377 (1st Cir. 1953 ).
3 Examining Board v. Flores de Otero, 426 U.S. 572 (1976).



9

not as a mere delegation of powers. To “delegate” means “to entrust” which is inher-
ently reversible. To “relinquish” is “to cease,” which denotes irreversibility.

The concept of “relinquishment” in the territorial policy context appears earlier
in the memorandum by then Assistant Attorney General William H. Rehnquist:

[Tlhe Constitution does not inflexibly determine the incidents of terri-
torial status, i.e., that Congress must necessarily have the unlimited and
plenary power to legislate over it. Rather, Congress can gradually relin-
quish those powers and give what was once a Territory an ever-increasing
measure of self-government. Such legislation could create vested rights of
a political nature, hence it would bind future Congresses and cannot be
“taken backward” unless by mutual agreement.*

In 1980 the U.S. Supreme Court issued a brief per curiam opinion in Harris v
Rosario, stating that Congress could, under the Territory Clause, treat Puerto Rico
differently in the application of the Aid to Families with Dependent Children pro-
gram.? The case has often been misread as negating the Court’s previous—and pos-
terior—assertions that Puerto Rico has attained sovereignty similar to that of the
States over its local affairs and as a snub to the claim that the relationship is based
on a compact. But the case has nothing to do with any of that. It holds that gen-
erally Congress may treat Puerto Rico differently from the States if it has a rational
basis to do so. But that pertains strictly to matters that fall under the federal
sphere of powers, in that particular case to a federal assistance program.

Some claim that Harris v. Rosario shows that Puerto Rico is still a territory of
the United States and, thus, that using the tag is appropriate. That debate is more
semantic than substantial.

There is no contradiction between Congress having power under the Territory
Clause and those powers being limited by compact. This was squarely addressed by
the Ninth Circuit in the context of the Commonwealth of the Northern Mariana Is-
lands, by saying: “Even if the Territorial Clause provides the constitutional basis
for Congress’ legislative authority in the Commonwealth, it is solely by the Cov-
enant that we measure the limits of Congress’ legislative power.”¢

The U.S. Supreme Court has long recognized that Congress can limit or restrict
its powers under the Territory Clause. In Cincinnati Soap Co. v. U.S., the Court ad-
dressed the nature of the changes in status of the Philippine Islands upon the ap-
proval and adoption of a constitution for the Commonwealth of the Philippine Is-
lands. The Court recognized that “these acts have brought about a profound change
in the status of the islands and in their relations to the United States” and acknowl-
edged that the power of the United States over the new Commonwealth had been
so modified.”

Whatever confusion Harris may have provoked regarding the nature of the Com-
monwealth relationship was addressed by the Court in Rodriguez v. Popular Demo-
cratic Party, where it unambiguously stated that: “Puerto Rico, like a state, is an
autonomous political entity, ‘sovereign over matters not ruled by the Constitution.”
8 The Court in Rodriguez cited with approval from Cordova & Simonpietri Ins.
Agency Inc. v. Chase Manhattan Bank N.A., a decision authored by then Circuit
Judge, and now Supreme Court Justice, Stephen Breyer. Cordova seminally sums
up the nature of the Commonwealth relationship:

[In 1952] Puerto Rico’s status changed from that of a mere territory to
the unique status of Commonwealth. And the federal government’s rela-
tions with Puerto Rico changed from being bounded merely by the terri-
torial clause, and the rights of the people of Puerto Rico as United States
citizens, to being bounded by the United States and Puerto Rico Constitu-
tions, Public Law 600, the Puerto Rican Federal Relations Act and the
rights of the people of Puerto Rico as United States citizens.?

When adopted, the Commonwealth of Puerto Rico was hailed as major example
of that creativity. Chief Justice Earl Warren, in a speech given in 1956 on the occa-
sion of the inauguration of the new Puerto Rico Supreme Court Building, put it elo-
quently:

4Re: Micronesian Negotiations (Office of Legal Counsel, Aug. 18, 1971).

5Harris v. Rosario, 446 U.S. 651 (1980).

6U.S. ex rel. Richards v. De Leon Guerrero, 4 F.3d 749 (9th Cir. 1993).

7Cincinnati Soap Co. v. U.S., 301 U.S. 308 (1937).

8 Rodriguez v. Popular Democratic Party, 457 U.S. 1 (1982).

9Cordova & Simonpietri Ins. Agency Inc. v. Chase Manhattan Bank N.A., 649 F. 2d 36, 39-
42 (1st Cir. 1981).
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In the sense that our American system is not static, in the sense that it
is not an end but the means to an end; in the sense that it is an organism
intended to grow and expand to meet varying conditions and items in a
large country; in the sense that every governmental effort of ours is an ex-
periment-so the new institutions of the Commonwealth of Puerto Rico rep-
resent an experiment—the newest experiment and perhaps the most nota-
ble of American governmental experiments in our lifetimes.10

The reference to the Commonwealth of Puerto Rico as “present form of territorial
status” in the ballot was ill intended. It sought to deny the achievements of the com-
pact created by the United States and Puerto Rico in 1952

ii. The plebiscite disenfranchised pro-Commonwealth voters because it failed
to recognize the possibility of an enhanced Commonwealth

Referring to the Commonwealth as territorial in nature is only part of the prob-
lem. From its inception, the Commonwealth concept has always been conceived as
a dynamic relationship subject to development and growth. However, the 2012 ballot
limited the Commonwealth option to its “current” form only, thus excluding from
the ballot those who believe that the best option for Puerto Rico is a further devel-
oped form of Commonwealth. This option appeared in the 1967 and 1993 plebiscites
and won. What happened in 2012 was the disenfranchisement of pro-Common-
wealth voters.

The establishment of the Commonwealth status was undoubtedly a significant
achievement. Until then, no territory or possession had been allowed to adopt is own
constitution and elect its own governor and legislature. Until then, Congress had
delegated to some extent the administration or governance of local affairs to terri-
tories through organic acts, but it had not relinquished those powers and granted
state-like sovereignty.

The creation of the Commonwealth of Puerto Rico was not the culmination of an
innovative process of self-determination and US federalism. From the very begin-
ning, Commonwealth adherents recognized the need to address certain issues. One
of these issues was the applicability of certain Federal Laws in Puerto Rico. For in-
stance, under this innovative relationship nothing prevents Congress and Puerto
Rico from agreeing on mechanisms for the exemption of Puerto Rico from specific
Federal laws and wherein the Commonwealth is authorized to submit to the United
States proposals for the entry of Puerto Rico into international agreements, in order
that Puerto Rico may govern matters necessary to its economic, social, and cultural
development.

Puerto Rico’s first elected governor and main architect of the Commonwealth, Luis
Munoz Marin, in a letter to President Kennedy wrote the following:

In planning the growth of the Commonwealth, we should, I believe, pro-
ceed along the following lines:

(1) The indispensable principle of the Commonwealth is self-government
for Puerto Rico in permanent association with the United States on the
basis of common loyalty, common citizenship, mutual dedication to democ-
racy and mutual commitment to freedom.

(2) The moral and juridical basis of the Commonwealth should be further
clarified so as to eliminate any possible basis for the accusation, which is
made by enemies and misguided friends of the United States and Puerto
Rico, that the Commonwealth was not the free choice of the people of Puer-
to Rico acting in their sovereign capacity, but was merely a different kind
of colonial arrangement to which they consented.

(3) The governmental power and authority of the Commonwealth should
be complete and any reservations or exceptions which are not an indispen-
sable part of the arrangements for permanent association with the United
States should be eliminated. Methods should be devised for forms of partici-
pation, appropriate to the Commonwealth concept, by the people of Puerto
Rico on federal functions that affect them.

Certainly, the interests of the United States and of Puerto Rico would be
greatly served by reaffirmation of our compact—including the guarantees of
permanent association and common citizenship which practically all Puerto
Ricans prize deeply—in a form which will leave no room for doubt as to the
sovereign capacity of the people of Puerto Rico to give and receive these
commitments.

10 Speech on the occasion of the inauguration of the new Puerto Rico Supreme Court Building,
1956.
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In response to Munoz’s letter, President Kennedy said: “I am aware, as you point
out, that the Commonwealth relationship is not perfected and that it has not yet
realized its full potential. . .I am in full sympathy with this aspiration.”

Since 1952 there have been several efforts, taking various forms, to further de-
velop Commonwealth. Three merit discussion for they show that a further develop-
ment of Commonwealth status is a matter of political will and statesmanship.

(1) 94th Congress: The New Compact.—In October, 1975, an Ad Hoc Advisory
Group on Puerto Rico appointed by President Nixon and Governor Hernandez Colon
presented a “Compact of Permanent Union Between Puerto Rico and the United
States.” The Advisory Group included U.S. Senators and Members of Congress, the
founder of the Commonwealth of Puerto Rico and former Governor, Luis Mufoz
Marin, and a number of other distinguished individuals from the U.S and Puerto
Rico. The proposed compact was the result of a process of studies, inquiries, public
hearings, reports and discussions over a two-year period.

The group concluded that:

It must be noted finally that the relationship between Puerto Rico and
the United States since its inception in 1898, and especially since 1950-
1952, has been unique within the American Federal system. However, be-
cause this association is unique and exists within a dynamic social and eco-
nomic system, much debate has surrounded it during the twenty-three
years since the Puerto Rican Constitution was adopted. Public Law 600 pri-
marily recognized the right of self-government by the people of Puerto Rico
and established the process by which their representatives, freely and spe-
cifically elected for that purpose, drafted a constitution which the people of
Puerto Rico adopted.

Public Law 600 and the Constitution of Puerto Rico were noteworthy ad-
vances in the progress toward the maximum of self-government and self-
determination by the people of Puerto Rico. However, Public Law 600 re-
tained an accumulation of previous statutory provisions. These included
several provisions from the Foraker Act of 1900, which established the first
political and economic association between the United States and Puerto
Rico after its cession from Spain to the United States in 1898. Also many
were retained from the Jones Act of 1917 and some from the Elective Gov-
ernor’s Act of 1947. The Jones Act of 1917 improved the political relation-
ship, bestowed United States citizenship on the people of Puerto Rico, and
retained ultimate Congressional control over Puerto Rico. This accumula-
tion of provisions is in many ways anachronic. It is the belief of the Advi-
sory Group on Puerto Rico that the time is appropriate to draft a new com-
pact as a substitute for the Federal Relations Act.

The proposed new compact would define Commonwealth as follows:

The people of Puerto Rico constitute an autonomous body politic orga-
nized by their own, free and sovereign will and in common agreement with
the United States under the juridical structure and official name of the
Free Associated State of Puerto Rico . . . The right of the Free Associated
State of Puerto Rico to govern itself is hereby recognized as well as the
right to exercise all the necessary powers and authority to govern the peo-
ple of Puerto Rico according to its own Constitution and laws and to make
a compact with the United States as to the nature of its present and future
political relations . . . In order to respect the right of self government
guaranteed by this compact, the United States agrees that the provisions
of this Compact may be modified only by mutual agreement between the
government of the United States and the government of the Free Associated
State of Puerto Rico.” [Arts 1, 2, 21 New Compact]

The proposed “New Compact” dealt with matters such as legal title to lands and
navigable waters, citizenship, internal revenue, immigration, representation (pro-
posing one non-voting representative in the Senate in addition to the one it has
since 1900 in the House of Representatives), assignment of federal functions to
Puerto Rico (if Puerto Rico agrees to assume the “expenses and responsibilities”),
labor, and the environment.

The proposal further provided a solution to one of Commonwealth’s most vexing
problems: the automatic application of federal laws to Puerto Rico. The compact pro-
posed an objection mechanism wherein Puerto Rico could protest the application of
a given legislation triggering a process whereby Congress, following certain criteria,
could exclude Puerto Rico from the application of a given law. While this has always
been contemplated as an exceptional mechanism that would be used very sparingly,
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it helps resolve the current democratic fault of having the governed automatically
ruled by laws adopted without their participation. Regarding this proposal for an
enhanced Commonwealth, then Acting Assistant Attorney General for Legislative
Affairs, A. Mitchell McConnell, Jr., commented:

The proposed Compact would, without altering the fundamental nature
of Puerto Rico’s Commonwealth status, provide substantially increased au-
tonomy to the island government and its people . . . Such autonomy may
be granted to Puerto Rico because Congress under the Constitution (Article
IV, § 3) has plenary power over the territories of the United States and
Puerto Rico remains a territory as that word is used in the Constitution.
Cf. Detres v. Lions Building Corp., 234 F. 2d 596 (7th Cir. 1956). In this
light, it is possible for Congress to bind future Congresses with respect to
Puerto Rico by means of a “compact.” This may be viewed either as the
vesting of certain rights, see, e.g., Downes v. Bidwell, 182 US 244, 261-71
(1901), or as the granting of a certain measure of independence which once
granted cannot be retrieved. Thus, specifically, Article 21 of the proposed
Compact, requiring mutual agreement for amendment of the Compact,
would, in our belief, be constitutional. Indeed, its explicit statement would
appear to be an improvement over the situation under the present Compact
where there is some question as to the ability of Congress to change its pro-
visions.11

A Dbill incorporating the compact was introduced in the House, H.R. 11200 (ap-
proved in subcommittee), and Senate, S. Res. 215, but the Commonwealth party’s
defeat in the 1976 elections for reasons unrelated to the status issue, put an end
to such effort.

(i) H.R. 4765, 101th Congress.—Another significant effort to enhance Common-
wealth occurred during the 101th Congress, where the House of Representatives
unanimously passed H.R. 4765, a bill calling for a plebiscite on status. The House
Report on the bill included the following definition of a “New Commonwealth”:

A NEW COMMONWEALTH RELATIONSHIP.—(A) The new Common-
wealth of Puerto Rico would be joined in a union with the United States
that would be permanent and the relationship could only be altered by mu-
tual consent. Under a compact, the Commonwealth would be an autono-
mous body politic with its own character and culture, not incorporated into
the United States, and sovereign over matters governed by the Constitution
of Puerto Rico, consistent with the Constitution of the United States.

(B) The United States citizenship of persons born in Puerto Rico would
be guaranteed and secured as provided by the Fifth Amendment of the Con-
stitution of the United States and equal to that of citizens born in the sev-
eral States. The individual rights, privileges, and immunities provided for
by the Constitution of the United States would apply to residents of Puerto
Rico. Residents of Puerto Rico would be entitled to receive benefits under
Federal social programs equally with residents of the several States contin-
gent on equitable contributions from Puerto Rico as provided by law.

(C) To enable Puerto Rico to govern matters necessary to its economic,
social, and cultural development under its constitution, the Commonwealth
would be authorized to submit proposals for the entry of Puerto Rico into
international agreements or the exemption of Puerto Rico from specific Fed-
eral laws or provisions thereof to the United States. The President and the
Congress, as appropriate, would consider whether such proposals would be
consistent with the vital national interests of the United States on an expe-
dited basis through special procedures to be provided by law. The Common-
wealth would assume any expenses related to increased responsibilities re-
sulting from the approval of these proposals.

As with the 1975 compact proposal, this definition of New Commonwealth pro-
vided for the “exemption of Puerto Rico from federal laws and for the entry of Puer-
to Rico into international agreements, so long as the proposals are consistent with
the vital national interests of the United States.”

(iii) S. 224, 102nd Congress.—The Senate did not consider H.R. 4765. Instead,
Senator Johnston, the Chairman of the Energy Committee, and Senator Wallop, the
Ranking Minority Member, introduced their own bill, S.224, in the 102nd Congress.
This bill also promoted a referendum in the various status alternatives, with a Com-

11 A, Mitchell McConnell to Marlow W. Cook, Department of Justice, Washington, D.C. 12
May 1975.
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monwealth definition that made explicit some of its characteristics and established
its further enhancement as a policy of the United States:

SEC 401.PRINCIPLES OF COMMONWEALTH

a. The Commonwealth of Puerto Rico is a unique juridical status, created as
a compact between the People of Puerto Rico and the United States, under
which Puerto Rico enjoys sovereignty, like a State to the extent provided by the
Tenth Amendment to the United States’ Constitution and in addition with au-
tonomy consistent with its character, culture and location. The relationship is
permanent unless revoked by mutual consent.

b. The policy of the United States shall be to enhance the Commonwealth re-
lationship enjoyed by the Commonwealth of Puerto Rico and the United States
to enable the people of Puerto Rico to accelerate their economic and social devel-
opment, to attain maximum cultural autonomy, to seek fair treatment in Fed-
eral programs, and in matters of government to take into account local condi-
tions in Puerto Rico.

c. The United States citizenship of persons born in Puerto Rico shall continue
to be guaranteed and indefeasible to the same extent as that of citizens born
in the several states.

S.224 was defeated in mark up by members of the Energy Committee because
some had objections to the inclusion of statehood as an option in the self-executing
bill.12 None had objections to the enhanced Commonwealth definition.

The U.S. Supreme Court has pointed out that “modify[ing] the degree of auton-
omy enjoyed by a dependent sovereign that is not a State—is not an unusual legisla-
tive objective.”’3 History shows that Congress has engaged in far more radical ad-
justments to the autonomy of non-States (e.g. the Philippines) than those required
for the enhanced Commonwealth formulations discussed above.

By failing to present the option of Commonwealth with enhancement potential,
supporters of Commonwealth status were denied the opportunity to vote for their
choice of association. They were unable to reiterate their desire that Puerto Rico
continue to pursue enhancements of the Commonwealth for the benefit of both Puer-
to Rico and the United States.

1ii-The plebiscite wrongful and ill-intentionally applied the term Common-
wealth to the Free Association option

In Spanish, Commonwealth is known as Estado Libre Asociado, which translates
literally to “Free Associated State”. The term “Commonwealth” was chosen over
“Free Associated State” because of its familiarity among members of Congress in
1952.

In the November plebiscite, while pro-statehood legislators avoided using the term
Commonwealth in reference to the Commonwealth option itself, they unabashedly
used the term in the ballot to denominate the free association option, calling it
“Estado Libre Asociado Soberano” or “Sovereign Free Associated State.” There are
marked differences between the concepts of free association and Commonwealth.
The U.S. defined both in the 1980s when it offered them to its protectorates in the
Pacific. The Mariana Islands chose to become a Commonwealth while the Republic
of Palau, Micronesia and the Marshall Islands chose free association.

Free association, as applied in those three cases, is a form of independence. Those
compacts of association are for a specific term subject to renewal and renegotiation.
The residents of the associated country are not U.S. citizens. In contrast, residents
in a Commonwealth are citizens by birth and the compacts do not have an expira-
tion date subject to renegotiation. Their sovereignty is not that of an independent
nation but similar to that of the States.

The ballot’s definition for “Sovereign Free Associated State” was that of free asso-
ciation. It specifically describes the relationship between the U.S. and Puerto Rico
as between sovereign nations and makes no mention of U.S. citizenship.

During legislation, the statehood party fended off criticism that they were delib-
erately trying to confuse voters claiming that “Sovereign Free Associated State” was
taken from the PDPs 2008 platform. “Sovereign Free Associated State” in such plat-
form did not refer to an independent Puerto Rico in association with the U.S., as
would be the case under free association and as asserted in the ballot. The term
“sovereign,” as used in the platform, referred to the relationship resulting from spe-
cific consent by the people of Puerto Rico.

12Senate Comm. On Energy and Natural Resources, 102d Cong, 1st Session, Business Meet-
ing (February 20, 1991) and Business Meeting February 27, 1991.
13U.S. v. Lara, 541 U.S. 193, 203-04 (2004).
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iv. The Popular Democratic Party voted in protest

The PDP charged the statehood party with deliberately stacking the deck against
Commonwealth with the two question structure and seeking to exclude and divide
Commonwealth supporters by manipulating the ballot’s language.

In February 2012, the party’s governing board passed a resolution recommending
that voters disregard the reference to Commonwealth as the “present form of terri-
torial status” and vote “yes” in the first question. Since Puerto Rico’s Supreme Court
recently stated that a blank ballot “expresses an inconformity with the presented
proposals,”'4 the Party asked voters to leave the second question blank as a form
of protest.

Some party leaders, including a former governor, argued that leaving a ballot
blank was susceptible to fraud and would allow statehood supporters to claim an
artificial victory with an inflated percentage. They openly recommended voting for
“Sovereign Free Associated State,” although under the pledge that it would not be
interpreted as a vote for free association.

The unusually high number of blank ballots and votes for free association dem-
onstrate an inconformity with the ballot. In the previous plebiscite, only 0.1% cast
blank ballots and 0.3% for free association. That is less than half of a percentage
point combined. But in the November plebiscite, 26.5% cast blank ballots and 24.2%
voted for free association. Combined, their numbers rose from 0.4% in the previous
plebiscite to 50.7%. One could disingenuously interpret that as a massive shift in
voter preference. But the most reasonable explanation is that those were the two
options where Commonwealth supporters sought refuge.

II. WE ARE OPTIMISTIC ABOUT THE ADMINISTRATION’S EFFORTS

The Administration has recommended an appropriation of:

$2,500,000 for objective, nonpartisan voter education about, and a plebi-
scite on, options that would resolve Puerto Rico’s future political status,
which shall be provided to the State Elections Commission of Puerto Rico.

The appropriation includes several provisions:

Provided, that funds provided for the plebiscite under the previous provi-
sion shall not be obligated until 45 days after the Attorney General notifies
the Committees on Appropriations that he approves of an expenditure plan
from the Commission for voter education and plebiscite administration, in-
cluding approval of the plebiscite ballot;

Provided further, that the notification shall include a finding that the
voter education materials, plebiscite ballot, and related materials are not
incompatible with the Constitution and laws and policies of the United
States.

While under normal circumstances the Department of Justice’s participation in
this process is unnecessary—historically this type of referenda have been conducted
locally—there are at least two justifications for the Department of Justice’s involve-
ment this time around. One is the mistrust caused by all matters surrounding the
last plebiscite. Two, while the Department of Justice’s involvement is not legally a
commitment to the results, I understand the President would become morally obli-
gated to support the result.

Some claim that the language in the budget proposal that says “not incompatible
with the Constitution and laws and policies of the United States” is a reference to
precluding the enhanced commonwealth concept. This is not the case. There is no
blanket rejection there, but rather an assurance that the “enhanced commonwealth”
proposal that ends up in the ballot is constitutionally viable.

That becomes clear when read in conjunction with Report by the President’s Task
Force on Puerto Rico’s Status, published on March 2011.

On page 32, the report addresses some areas of enhancement that are not con-
stitutionally problematic, and that Puerto Rico would need to negotiate with Con-
gress:

If they selected Commonwealth, would Congress enact legislation to de-
fine what, if any, possible changes could be made to the Commonwealth
status? Advocates for increases in Puerto Rican autonomy within the Com-
monwealth framework have argued for congressional legislation that would
establish a process by which Puerto Rico could obtain relief from specific
Federal laws, or enhance authority for the government of Puerto Rico to

14 Suarez Caceres v.Comision Estatal de Elecciones,176 D. P.R. 31 (2009)
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join certain international organizations and to engage in international cul-
tural and economic outreach efforts so long as such activities were author-
ized by the Federal Government as consistent with the foreign relations of
the United States. When the people of Puerto Rico vote among the status
options, they should not assume such modifications unless legislation spe-
cifically provides that such a modification would occur upon selection of
that status.

Since the Administration has not expressed an objection to enhanced Common-
wealth per se, only to some aspects of it, we welcome the opportunity of discussing
the enhancement potential of the Commonwealth with the Department of Justice.

In sum, I am optimistic that the Administration and Congress will act in a fair
and balanced manner. I hope that the proposal put forth by the President is an op-
portunity to hold a plebiscite that is transparent, democratic and respectful of all
self-determination options, including the pursuit of a more perfect compact between
the United States and the Commonwealth.

The CHAIRMAN. Governor, thank you very much.

Let’s go next to the Resident Commissioner Pierluisi.

Mr. Pierluisi and Commissioner, please proceed.

STATEMENT OF HON. PEDRO R. PIERLUISI, RESIDENT COM-
MISSIONER TO CONGRESS, PUERTO RICO, AND PRESIDENT
OF THE NEW PROGRESSIVE PARTY

Mr. PierLUISI. Chairman Wyden, Ranking Member Murkowski,
Senator Heinrich, Senator Flake, I am particularly pleased to see
my former colleagues here serving in the Senate. I'm glad to ad-
dress the committee on this important issue.

Last November Puerto Rico held a free and fair vote on its polit-
ical status. The ballot had two questions.

Voters were first asked if they want Puerto Rico to remain a ter-
ritory and 54 percent said no while 46 percent said yes.

I have the official certification of the State Elections Commission
of Puerto Rico to confirm this.

A party in Puerto Rico, the PDP urged a yes vote. Nevertheless,
voters rejected territory status by a wide margin. The current sta-
tus has now lost its Democratic legitimacy to the extent that the
people of Puerto Rico ever consented to this status, such consent
has been withdrawn.

This result should not be surprising. I represent more U.S. citi-
zens than 42 Senators. My constituents have fought side by side
with your constituents from Korea to Afghanistan. They can move
to the states for the price of a plane ticket. But if they stay in
Puerto Rico they cannot vote for President, have no representation
in the Senate and elect one member to the House.

I can only watch as my colleagues cast Floor votes on bills affect-
ing every aspect of life on the island. I depend on the good will of
Senators elected to protect the interest of their constituents, not
mine. I request assistance from a President who is not required to
earn a vote in Puerto Rico.

To expect a Presidential Administration to feel the same obliga-
tion to support Puerto Rico as it does the states is to substitute
hope for experience. The failure of the current Administration to
send the witness to testify today is a sad reminder of this point.

Moreover, territory status gives the Federal Government license
to discriminate against Puerto Rico. The island is treated unfairly
under numerous Federal laws including most safety net programs.
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There is consensus that territory status is the root cause of the
economic problems that have persisted in Puerto Rico for at least
4 decades. The best evidence that the status quo has failed is this,
in the brief period from 2004 to 2012, Puerto Rico’s population de-
creased by 4.2 percent with hundreds of thousands of residents
leaving for the states in search of improved quality of life.

I turn now to the second question in the referendum which asked
voters to express their preference among the 3 valid alternatives to
the current status. Of those who chose an option, 61 percent voted
for statehood. The State Elections Commission so certifies as well.

For the first time ever, this is important. For the first time ever,
the number of votes for statehood exceeded the number of votes for
the current status.

Before the vote the PDP complained that the second question
was unfair because it did not include its status proposal, known as
enhanced Commonwealth. Party leaders urged voters to leave the
question blank and some did. They now cite this abstention as the
basis for their argument that statehood, somehow, lost the vote.

That is nonsense.

Self determination is a choice among options that can be imple-
mented not an exercise in wishful thinking. The PDP’s proposal
has been repeatedly rejected by Federal officials including this com-
mittee on legal and policy grounds. Therefore, it could not have ap-
peared on the ballot.

Ultimately, those blank ballots do nothing to detract from the
main point which is that a majority of voters reject territory status.
A super majority favors statehood among the alternatives. More
voters want statehood than any other status option.

No Senator would accept territory status for their constituents.
So you must respect that my constituents do not accept it either.

With my support the Administration requested an appropriation
to conduct the federally authorized status vote in the territory’s
history. With a declared goal of resolving the issue that funding
was approved by the House Appropriations Committee confirming
that the effort to secure justice for Puerto Rico is not and should
not be a partisan issue. For Puerto Rico to resolve its ultimate sta-
tus it must become a State or a sovereign Nation either inde-
pendent from or in association with the U.S.

Territory status should not be an option because it has failed. An
enhanced Commonwealth cannot be an option because it is fiction.

I have filed legislation that outlines the rights and responsibil-
ities of statehood provides for an up or down vote in Puerto Rico
on the territory’s admission as a State and prescribes the steps the
Federal Government would take if statehood obtains the majority.
Those supporting statehood and those opposing it would have equal
opportunity to express their views.

My bill already has 105 co-sponsors. It is my hope that a Senator
will introduce a companion bill that U.S. citizens of Puerto Rico de-
serve. Now they have demanded it, a Democratic and dignified sta-
tus. Congress must take action.

Thank you.

[The prepared statement of Mr. Pierluisi follows:]
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PREPARED STATEMENT OF HON. PEDRO R. PIERLUISI, RESIDENT COMMISSIONER TO
CONGRESS, PUERTO RiCO, AND PRESIDENT OF THE NEW PROGRESSIVE PARTY

Chairman Wyden, Ranking Member Murkowski, and Members of the Committee:
Thank you for inviting me to testify about the status referendum Puerto Rico held
last November, and about the federal government’s response.

To summarize, the results of the referendum demonstrate that a solid majority
of the U.S. citizens of Puerto Rico want to end the island’s current status as a terri-
tory; that a supermajority prefer statehood among the three possible alternatives to
the current status; and that more voters favor statehood than any other status op-
tion, including the current status. The Administration responded by proposing a
$2.5 million appropriation to conduct the first federally-sponsored status vote in
Puerto Rico’s history, to be held among one or more options that would “resolve”
the territory’s future status. The House Appropriations Committee has approved
that proposal. In addition, I introduced bipartisan legislation in the House—cospon-
sored by over 100 of my colleagues—that proceeds from the irrefutable premise that
statehood obtained more votes than any other status option in the November ref-
erendum. The bill, H.R. 2000, outlines the rights and responsibilities of statehood,
provides for an up-or-down vote on statehood, and prescribes the steps that the
president and Congress would take in the event of a majority vote for statehood.
Those who support statehood and those who oppose it will have equal opportunity
to express their views. Reduced to its essence, the message I want to convey to the
Committee is this: On November 6th, Puerto Rico withdrew its consent to territory
status. The federal government must respect—and respond to—the democratically
expressed will of its own citizens.

sskesk

Status is the central issue in Puerto Rico’s political life. One party, the New Pro-
gressive Party, or PNP, favors statehood. Another party, the Puerto Rico Independ-
ence Party, or PIP, supports independence.

The third party, the Popular Democratic Party, or PDP, prefers the current status
to either statehood or independence. At the same time, the PDP champions a pro-
posal that its leaders often describe as an “enhanced” version of the current status,
but that is in fact fundamentally different than the current status. This proposal
has been repeatedly rejected by federal officials in the executive and legislative
branches on both constitutional and policy grounds, including by former Committee
Chairman Jeff Bingaman and Ranking Member Murkowski in a December 2010 let-
ter to President Obama.

I am honored to speak on behalf of the U.S. citizens from Puerto Rico who seek
equal rights and equal responsibilities through statehood, a status we believe would
be in the best interest of both Puerto Rico and the United States. The PNP is
unique among the island’s parties because it draws support from across the political
spectrum, from liberal Democrats to conservative Republicans. The goal of the PNP
is to perfect our union with the United States, rather than to dilute or dissolve the
bonds we have forged over the past 115 years. I view the struggle for statehood as
a fight for civil and political rights, economic progress, and a better standard of liv-
ing for the people I represent. The fact that this aspiration is not universally shared
in Puerto Rico does not diminish the nobility of the aspiration itself.

I appeared before this Committee in May 2010, when a hearing was held on my
status bill, H.R. 2499, which had been approved by the House. During the hearing,
Senator Murkowski noted: “As someone who was born in Alaska when we were still
a territory, I do have great sympathy for the desire of the people of Puerto Rico to
resolve their political status. It took Alaska 92 years. . . . Puerto Rico has been
working on it for 112.” Senator Murkowski also noted that the process to determine
Alaska’s future was “driven from Alaska, not from Washington, DC,” and expressed
her view that the same should hold true for Puerto Rico.

I agree—and I want to underscore that Puerto Rico is, indeed, driving this proc-
ess. In December 2011, the duly elected government of Puerto Rico enacted a local
law providing for a status referendum to be held. Several million dollars in public
funds were spent to support voter outreach and to administer the referendum. On
November 6, 2012, a free and fair vote was conducted, with turnout exceeding 75
percent of registered voters. The results of the vote were certified by the Puerto Rico
Elections Commission and transmitted to the President and Congress. All of this
took place at Puerto Rico’s initiative.
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The referendum consisted of two questions. The first question asked voters if they
want Puerto Rico to maintain its current territory status. Puerto Rico is an unincor-
porated territory of the United States, subject to Congress’s broad powers under the
Territory Clause of the U.S. Constitution. The term “unincorporated” indicates that
Puerto Rico has the potential to become either a state or a sovereign nation. The
federal government has enacted measures that, in the aggregate, have allowed
Puerto Rico to exercise about the same degree of authority over its local affairs that
the states are entitled to exercise under the Constitution. But these measures have
not changed Puerto Rico’s status, and Congress could rescind the autonomy it has
delegated to Puerto Rico if it chose. Today’s hearing is being held because this Com-
mittee has jurisdiction over “territorial policy . . . including changes in status.”

Of the nearly 1.8 million voters who answered the first question, 970,910 voters—
53.97 percent—voted “No” to maintaining the current territory status, while 828,077
voters—46.03 percent—voted “Yes.” This is the official result certified by the Elec-
tions Commission, which consists of representatives from each of the territory’s sta-
tus-based parties.

There is no legitimate basis upon which to challenge the fairness or the outcome
of the first question, and such efforts by PDP leaders do not survive even the slight-
est scrutiny. Moreover, there are 100 members of the U.S. Senate and 435 voting
members of the U.S. House. None of you would accept territory status for your own
constituents, so I know you will respect that my constituents do not accept it either.

Before turning to the second question on the referendum, I want to outline the
three fundamental defects of territory status, because it is important to understand
what the people of Puerto Rico rejected, and why they rejected it.

First, territory status deprives my constituents of political rights. I represent
more U.S. citizens—3.6 million—than 42 senators. My constituents have fought
shoulder-to-shoulder with your constituents, under the same flag, on battlefields
from Korea and Vietnam to Iraq and Afghanistan. Residents of Puerto Rico can relo-
cate from Puerto Rico to the states without any obstacle save the cost of a one-way
plane ticket. But, if they choose to remain in Puerto Rico, they cannot vote for their
president, have no representation in the Senate, and elect one member to the
House—the Resident Commissioner—with limited voting rights. In the 21st century,
in th% 1most democratic nation on earth, this is astonishing. And it should be unac-
ceptable.

Federal law is supreme in Puerto Rico, yet I can only watch as my House col-
leagues cast floor votes on bills that affect, for better or for worse, every aspect of
life on the island. I must rely on the goodwill of senators like you. But you were
elected to protect the interests of your constituents, not mine—so, understandably,
our needs are not always your highest priority. I must request assistance from a
president who is not obliged to seek or earn our vote. To expect the administration
to feel the same urgency to produce positive results for Puerto Rico as it does for
the states is to substitute hope for experience.

In addition, territory status gives the federal government a license to discriminate
against Puerto Rico. It should come as no surprise, given our lack of political power,
that the federal government often uses that license. Puerto Rico is excluded from—
or treated unfairly under—various federal laws, including nearly every social safety-
net program. The territory receives fewer federal funds per resident than any state
or the District of Columbia. In 2010, Puerto Rico received about $5,300 per capita
from the federal government, which is half the national average.

It has been argued that Puerto Rico should receive fewer federal funds than the
states because territory residents are not required to pay federal taxes on their local
income. Among its other deficiencies, this argument overlooks that residents of
Puerto Rico pay all federal payroll taxes, that nearly half of all households in the
states do not pay federal income taxes, and that—through refundable tax credits—
federal law actually provides a substantial benefit to working families in the states
that it denies to working families in Puerto Rico. To illustrate, consider a married
couple with two children living in the states that earns $25,000, and then consider
an identical family living in Puerto Rico. Both families owe the same payroll taxes.
But the stateside family would receive over $6,000 in credits under the Earned In-
come Tax Credit and Child Tax Credit programs, for a final income of over $30,000.
The Puerto Rico family, because it is ineligible for the EITC or the CTC, takes home
less than $24,000. This is a useful example to bear in mind the next time you hear
someone extol the supposed “advantages” of territory status.
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Finally, territory status—and the unequal playing field it creates—has harmed
Puerto Rico’s economy and, therefore, quality of life on the island. Between 2004
and 2012, Puerto Rico’s population decreased by 4.2 percent, nearly all through mi-
gration to the states. This is the sort of exodus that one typically sees only in the
wake of a natural disaster. In the nearly 40 years that the federal government has
published statistics, Puerto Rico’s unemployment rate has averaged 15.5 percent,
risen as high as 24 percent, and almost never dipped below 10 percent. At no point
in time in the last 450 months has a state ever had an unemployment rate as high
as Puerto Rico’s. The data on household income reveal a similar pattern. Indeed,
whatever economic metric we use, the numbers tell the same narrative: Puerto Rico
has lagged far behind the states for at least four decades, and the gap is only in-
creasing.

Political leaders in Puerto Rico, in an effort to spur economic activity, have gen-
erally resorted to a policy of offering tax and other incentives to large multinational
corporations, but this policy has failed to produce substantial and sustained results.
It is clear that territory status serves as a perpetual economic headwind, slowing
or stopping forward progress by the ship of state, regardless of who is at the helm.
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The second question on the referendum asked voters to express their preference
among the three possible alternatives to territory status. The certified results show
that, of the nearly 1.4 million voters who chose an option, 834,191 voters—61.16
percent—chose statehood, 33.34 percent chose nationhood in free association with
the United States, and 5.49 percent chose independence. Of critical importance, the
number of votes for statehood on the second question (834,191) exceeded the number
of votes for the current status on the first question (828,077). For the first time in
history, more voters in Puerto Rico want the territory to become a state than to con-
tinue its current status.

PDP leaders seek to downplay the result of the second question by noting that
close to 500,000 voters did not provide an answer. In the run-up to the referendum,
some PDP leaders encouraged voters to leave the second question blank, though
other PDP leaders encouraged voters to choose the free association option, aware
that blank ballots “shall not be deemed to be a vote cast” under Puerto Rico election
law and general election practice. Although it is impossible to divine voter intent
from a blank ballot, we can speculate that some—but by no means all—of the voters
who did not answer the second question were responding to this appeal. If blank
ballots are included in the vote total, the PDP’s theory runs, statehood’s super-
majority victory becomes a plurality victory, though a victory nonetheless.

This argument is thin and, ultimately, beside the point. The purpose of the second
question was to ascertain the voters’ preference among the valid alternatives to ter-
ritory status. And it is well-established that there are only three alternatives to ter-
ritory status. Each of those options was included.

Nevertheless, PDP leaders continue to insist that the party’s proposal—called
“New Commonwealth” or “Enhanced Commonwealth”—should have been on the bal-
lot. Simply to describe this proposal—which PDP leaders dutifully avoid doing in
public—is to discredit it. Under this proposal, residents of Puerto Rico would retain
their U.S. citizenship, and Puerto Rico would receive at least as much federal fund-
ing as it does now. In addition, Puerto Rico would be able to decide which federal
laws apply on the island and to limit federal court jurisdiction, and to enter inter-
national organizations and international agreements as if it were a sovereign na-
tion. Finally, Congress—once it agreed to this arrangement—could not modify its
terms or withdraw without the consent of Puerto Rico.

In a March 2011 report, the Obama administration—concurring with the two
prior administrations, former Chairman Bingaman and Ranking Member Mur-
kowski, and the House Natural Resources Committee, among others—rejected the
core of this proposal on constitutional grounds, reiterated that the only alternatives
to territory status are statehood and nationhood, and confirmed that, under any
“Commonwealth” proposal advanced by the PDP, “Puerto Rico would remain, as it
is today, subject to the Territory Clause of the U.S. Constitution.” Accordingly, to
the extent that PDP leaders argue that the second question was unfair because it
should have included their preferred status proposal, that argument is without
merit.

In the final analysis, the fact that some voters left the answer to the second ques-
tion blank does nothing to detract from the broader point, which is that a majority
of voters in Puerto Rico do not support the current territory status, a supermajority
favor statehood among the three valid alternatives, and more voters want statehood
than any other option, including the current status. These results are now part of
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the historical record, and they cannot be dismissed or diminished by those who find
them inconvenient.
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Now that American citizens living in an American territory have informed the
federal government, in a free and fair vote, that they do not consent to a political
status that deprives them of the right to choose the leaders who make their national
laws and the right to equal treatment under those laws, it is imperative that the
federal government take steps to facilitate Puerto Rico’s transition to a democratic
and dignified status.

It is true that Puerto Rico should drive the self-determination process—and we
are. But it is equally true that Congress has a constructive role to play in this proc-
ess for both legal and moral reasons.

As a legal matter, the Constitution vests Congress with broad authority over its
territories, including the power to decide whether, when and how to “dispose of” a
territory. For Puerto Rico to become a state or sovereign nation, it is not enough
for Puerto Rico to seek such a change; Congress—and the president—must act to
enable that change.

As a moral matter, the federal government rightfully prides itself as a champion
of democracy and self-determination around the world. It should—indeed, it must—
adhere to those principles with respect to its own citizens.

I am encouraged by what I have seen to date, but believe that more needs to be
done. In April, the Administration requested an appropriation of $2.5 million, which
would be provided to the Puerto Rico Elections Commission to conduct the first fed-
erally authorized status vote in the territory’s history, with the express goal of “re-
solving” the issue. Last month, that funding was approved by the Republican-con-
trolled House Appropriations Committee, confirming that the effort to secure fair
treatment for Puerto Rico is not, and should never become, a partisan issue.

The Appropriations Committee endorsed a condition proposed by the Administra-
tion, stating that federal funding will not be obligated until the Department of Jus-
tice has certified that the ballot and voter education materials are compatible with
U.S. law and policy. This language was included for the specific purpose of ensuring
that any PDP effort to include “New Commonwealth” as an option will not succeed.
True self-determination is a choice among options that can be implemented, not an
exercise in wishful thinking.

Moreover, the wording of the appropriation is key. The only way to “resolve” the
island’s ultimate status is through statehood or nationhood. Puerto Rico cannot re-
solve its status by maintaining the same undemocratic status that my people have
endured since 1898 and that they rejected in November. Since the current status
is the root cause of Puerto Rico’s political and economic problems, it cannot also be
the solution to those problems.

If the appropriation is enacted into law, I believe the leaders of this Committee
can play a role in ensuring that any vote conducted pursuant to the appropriation
is structured in a way that is designed to accomplish Congress’s stated purpose in
making the appropriation, which is to resolve the status issue once and for all.

On another front, I have introduced standalone legislation, H.R. 2000, which pro-
ceeds from the indisputable premise that statehood obtained more votes than any
other option in the November referendum. The bill outlines the rights and respon-
sibilities of statehood, and asks voters in Puerto Rico whether they accept those
terms. Those who support statehood and those who oppose it—for whatever rea-
son—will have equal opportunity to express their views. If there is a majority vote
for statehood, the bill provides for the President to submit legislation to admit Puer-
to Rico as a State after a transition period. As of this writing, the bill enjoys support
from 102 representatives from both parties and every region of the country, and it
is my hope that a senator will introduce a companion bill.

In closing, I want to make this point. In June, I testified before the United Na-
tions. I expressed faith that the U.S government would follow through on its legal
and moral obligation to facilitate Puerto Rico’s transition to a democratic and dig-
nified status, but I also noted that my faith was not blind. As the leader of a party
that wants Puerto Rico to become a full and equal member of the American family,
I have no desire to publicly criticize the United States. But as I told the U.N., and
as I reiterate now, it is more important for me to secure justice for my people than
it is for me to be polite.

On November 6th, Puerto Rico withdrew its consent to territory status and ex-
pressed a preference for statehood. Congress must respect—and provide a construc-
tive response to—the democratically expressed aspirations of its citizens.

The CHAIRMAN. Thank you very much, Commissioner.
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Let’s now go to Senator Berrios. Welcome.

STATEMENT OF HON. RUBEN BERRIOS MARTINEZ,
PRESIDENT, THE PUERTO RICAN INDEPENDENCE PARTY

Mr. BERRIOS. Mr. Chairman, members of the committee, in 1990
the late Senator Patrick Moynihan introduced in the Congressional
record an article of mine published in the Washington Post. The ar-
ticle warned that under territorial status Puerto Rico would inevi-
tably become either a Commonwealth ghetto or a ghetto State.
We're almost there.

Puerto Rico is [speaking Spanish.] Whereas under statehood
Puerto Rico will become a ghetto State.

Last November 78 percent of eligible voters participated in a
plebiscite on the political status in Puerto Rico. Two questions were
posed.

The first asked voters whether or not they supported the present
territorial status. 54 percent voted no, a solid and undisputable
majority.

The second question asked whether they preferred independent
statehood or sovereign free associated State. The result of the sec-
ond question was neither clear nor irrefutable. Statehood obtained
45 percent of ballots casted and 25 percent in reference to a second
question were cast blank.

Subsequently President Obama proposed a 2.5 million appropria-
tion bill for a new status which could include the already rejected
territorial status. Under the guise of inclusiveness the President of
the United States has proposed political subordination as an alter-
native future status, the same as Senator Murkowski. This is as
absurd as offering involuntary servitude or jobs below the min-
imum wage as remedies for unemployment.

International law demands respect for the right of self deter-
mination and Congress is empowered by the Constitution to dis-
pose of the territory. But international law and Constitutional law,
notwithstanding, Congress will not approve a plebiscite that in-
cludes a statehood option for that would be tantamount to an indi-
rect statehood offer. A statehood offer is the death mark of any fed-
erally approved plebiscite simply because Puerto Rico’s statehood is
contrary to U.S. national interest.

Before last year’s plebiscite the U.S. consistently argued that
Puerto Rico had consented to colonial rule. Since then maintaining
territorial rule always undemocratic has mutated into despotism.
But the U.S. will only act to decolonize Puerto Rico when it has no
other alternative.

It is therefore up to us Puerto Ricans to create a political crisis
that will compel you to act.

If the statehood forces win the next election they will most prob-
ably legislate a statehood yes or no referendum.

In another scenario the present Commonwealth government
could convene a Constitutional convention to negotiate a non-terri-
torial alternative to the present status.

Inevitably, in any case, Congress will soon have to face its re-
sponsibility and make real self determination possible. Such self
determination demands an informed choice between our inalienable
right to independence as a distinct and separate nationality and
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the terms and conditions of any other non territorial alternative
which the U.S. is willing to consider.

As to those terms and conditions you should recall the words of
the late Patrick Moynihan on the Senate Floor in May 1990. I
quote. “In the end the great issues here presented are civic, not
economic. Do Puerto Ricans want to become Americans? Because
that is what statehood inevitably means. Or do they wish to pre-
serve a separate identity.” I end quote.

Moreover, you must ask yourselves whether you wish the U.S. to
continue as a unitary Federal State, E pluribus Unum or rather be-
come a multinational State ruled by the motto E pluribus duo.

To conclude I bring your attention to the case of Oscar Lopez Ri-
vera, a Puerto Rican political prisoner who has languished in U.S.
prisons for more than 32 years, 32 years, longer than Nelson
Mandela. Puerto Ricans, of all political persuasions, have de-
manded his liberation including the 3 party Presidents present
here today. Surely a Nation that prides itself as a champion of
human rights should take the executive decision to liberate Oscar
Lopez Rivera. Justice and a sense of decency demand it.

I hope that none present over here doesn’t mean that he cares
so little about Puerto Rico that he’s not even willing to consider
making an appearance here through one of your agencies or lib-
erate Oscar Lopez Rivera. The 3 of us demand such liberation.

[The prepared statement of Mr. Berrios Martinez follows:]

PREPARED STATEMENT OF HON. RUBEN BERRIOS MARTINEZ, PRESIDENT, THE PUERTO
RICAN INDEPENDENCE PARTY

A quarter of a century ago, when the Senate was considering Puerto Rico’s status
issue, the late Senator Patrick D. Moynihan introduced a Washington Post article
of mine in the congressional record. The article warned that, without independence,
Puerto Rico would inevitably become either a commonwealth ghetto or a ghetto
state.l

Today, with the history of the last two decades as evidence, I can sadly state that
we are almost there. Puerto Rico is rapidly becoming a commonwealth ghetto;
whereas under statehood Puerto Rico would become a ghetto state.

In 1990 the warning went unheeded. In 2013 Puerto Rico’s unresolved status can
no longer be postponed. If no action is taken, territorial status will persist. The
economy, already in permanent recession, will collapse. Drug related activities and
social decomposition will continue to grow, as will Puerto Rican migration to the
U.S.—particularly that of our middle class and professionals. Territorial status is
spent.2

Faced with this reality, many in Puerto Rico believe that statehood could reverse
such a tendency. But a recently published article regarding the Mississippi Delta
region should dispel any such illusion.? Although the region, embedded in 3 states,
is represented in Congress by 6 senators and several congressmen corresponding to
the three states in question, market laws and the economic straightjacket of the
commerce clause of the U.S. constitution have turned the Mississippi Delta into a
permanently depressed and marginalized zone—a regional ghetto.

1The Spanish version appears in, PUERTO RICO: NACIONALIDAD Y PLEBISCITO (1991,
Editorial Libertad), p. 87-94, specifically p. 94. In 1982, in a conference in the Woodrow Wilson
Center, I had already warned of that danger. See RAZON Y LUCHA (1983, Editorial Linea),
p. 450.

2] have extensively elaborated on this matter in two Foreign Affairs articles; See “Independ-
ence for Puerto Rico, the Only Solution” (1977); and “The Decolonization of Puerto Rico” (1997).

3See, The Economist (June 8-14, 2013), p 33-34: “Since 1940 the region’s population has fallen
by almost half”. . . Farm jobs have also disappeared for the most part. . . Local factories have
been closing. . . Average income is just over $10,000, half the level of Mississippi as a whole
and 40% of the population lives below the poverty line. The unemployment rate is 17% more
than twice the national rate”.
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Last November, a plebiscite on political status was held in Puerto Rico. Seventy
gigllllt percent (78%) of eligible voters participated. Two questions appeared on the

allot.

The first question asked voters whether or not they agreed to maintain the
present territorial relationship with the United States. A solid and indisputable ma-
jority of 54% rejected the current territorial relationship.

In the second question, voters were asked to express a preference for Independ-
ence, Statehood, or Sovereign Free Associated State. However, the result of the sec-
ond question was neither clear nor irrefutable. Statehood obtained 45% of all ballots
cast. There were approximately 25% blank ballots on the second question; and only
by factoring those ballots out—which were definitely not in favor of statehood—can
it be argued that statehood obtained 61% of the vote.4

Subsequently, President Obama submitted a budget proposal of $2.5 million dol-
lars for “voters education,” if the Puerto Rican government legislated another status
vote. Furthermore, the President openly invited the Puerto Rican government to in-
clude the resoundingly rejected territorial status among the options. Under the
guise of inclusiveness, the President has proposed political subordination as an al-
ternative future status. Such a recommendation is no more justifiable and no less
absurd and undemocratic than offering jobs below the minimum wage or involun-
tary servitude as remedies for unemployment.

Congress, empowered by the Constitution to dispose of the territory, has yet to
act. Moreover, International law has recognized the right of all peoples to self-deter-
mination which, under treaty obligations assumed by the United States, is part of
U.S. law. Thus the U.S. could, ideally, fulfill its obligations under U.N. Res 1514
(XV). However, it could also ignore international law and pass legislation for a fed-
erally sponsored plebiscite among non-territorial options.

I am well aware, however, that international and constitutional law notwith-
standing, Congress will not approve a plebiscite which includes a statehood option.
The reason is simple. To offer such an option would tantamount to an indirect state-
hood offer, were that option to prevail in a plebiscite. A statehood option is the
death mark of any federally sponsored plebiscite simply because Puerto Rican state-
hood is contrary to U.S. national interests.

You should, therefore, speak frankly and tell Puerto Ricans which alternatives
you will consider to comply with your decolonization obligation. But unfortunately,
at this stage, you are not willing to frankly discard statehood as an alternative for
fear of seeming racist or undemocratic.

Consequently, no status legislation will be approved by Congress. U.S. policy
therefore remains undemocratically clear: to perpetuate a territorial status which
the majority of Puerto Ricans repudiate.

In the end, however, you will not be able to avoid the difficult decisions regarding
Puerto Rico’s unresolved status. U.S. policy promoting dependence under the exist-
ing territorial status, coupled with a long history of anti-independence repression,
has inevitably led many of our compatriots to think that two senators and six rep-
resentatives would suffice to ensure an eternal cornucopia of federal funds.

Time is running out. Before last November’s plebiscite, the US government con-
sistently argued that Puerto Rico had consented to colonial rule. Since then, terri-
torial rule—always undemocratic—has mutated into despotism.

We are well aware, that the U.S. Government will act to decolonize Puerto Rico
only when it has no other alternative. It is therefore up to us, in Puerto Rico, to
create a political crisis that will force you to act.

Different scenarios are possible. The statehood forces may win the 2016 elections
and enact legislation calling for a “Statehood Yes or No” referendum, similar to the
one they are now proposing, and try to secure a majority vote for statehood.

Another possible scenario is that the present Commonwealth government would
muster the necessary political will to convene a Status Convention to negotiate a
non-colonial alternative to the present status.

The Puerto Rican people have rejected the territorial relation. Inevitably, Con-
gress will have to make true self-determination possible. Self-determination de-
mands that the U.S. spell out a fair and equitable transition so that the Puerto

4As a matter of law, Puerto Rico’s Electoral Code requires that blank votes be counted. The
Supreme Court of Puerto Rico has recognized since 1993 “the right [of a voter] to deposit his
blank ballot in the ballot box, as a means to express that he or she does not a favor any of
the proposed status options”. Sanchez y Colon v. ELA, 134 DPR 445 (1993); and 134 DPR 503
(1993). More recently, in 2009, the Supreme Court of Puerto Rico ruled that, “[wle may reason-
ably conclude that the voter who voluntarily. . . deposits his blank ballot. . .had the clear in-
tention not to favor any of the options. . .on the ballot”. Suarez Caceres v. CEE, 176 DPR 31
(2009).
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Rican people can exercise an informed choice between independence, which is our
inalienable right as a distinct and separate nationality, and the terms and condi-
tions of any other non-territorial alternative the U.S. is willing to consider.

That time will come soon. And when it does, it would be wise to recall the words
of the late senator Patrick D. Moynihan (D-NY) on the Senate floor in May 1990:
“In the end, the great issues presented here are civic, not economic. Do Puerto
Ricans wish to become Americans? Because that is what statehood ineluctably im-
plies. Or do they wish to preserve a separate identity?”>

You should then frankly tell the Puerto Rican people that to become a state they
must be willing to become Americans and renounce their identity as a separate and
distinct nationality. You must also ask yourselves, whether you wish the U.S. to
continue as a unitary federal state under the guiding maxim of E pluribus unum;
or whether you want your country to become a multinational state ruled instead by
the motto of E pluribus duo.®

Since actions speak louder than words, I want to conclude by bringing to your at-
tention the case of Oscar Lopez Rivera, a Puerto Rican political prisoner who has
languished in U.S. prisons for more than 32 years—longer than Nelson Mandela.
Puerto Ricans of all political persuasions have demanded his liberation, including
the three party presidents present here today. Surely a nation that prides itself as
champion of human rights should, through executive action, liberate Oscar Lopez
Rivera.

Justice and a sense of decency demand it.

The CHAIRMAN. Thanks. Thank you all for eloquent presen-
tations.

Let me just ask a few questions. I'm going to, in effect, ask them
to the panel and then I know my colleagues are anxious to ask
questions as well.

In November, a majority of voters opposed continuation of the
current territory status. Looking forward to the plebiscite proposed
by the President, do you, and we can just go down the row, believe
that the Election Commission should agree that the current terri-
tory status should not be on the ballot?

Let us just go right down the row. We start with you, Governor.
Each one of you if you can answer yes or no that would be helpful.

Mr. PADILLA. OK.

Thank you, Chairman.

First, Commonwealth wasn’t there. Commonwealths cannot be
defined as governed territorial statute. That’s a mistake because
we called the Commonwealth a territory is a question of law.

Being a question of law I want to state in this committee a word
of a sitting judge of the United States of America, Mr. Justice
Breyer when he was in the first Circuit Court. The case is Caldav
versus Chase. I quote. “In sum Puerto Rico’s status change from
that of mere territory——

The CHAIRMAN. Governor, I want to be respectful. But my time
is going to go by very quickly. I have other questions.

Do you believe that the Election Commission should agree that
the current territory status should not be on the ballot?

Mr. PADILLA. It’s a mistake to call Commonwealth governed ter-
ritorial status. The Commonwealth wasn’t there. The Common-
wealth wasn’t it.

Imagine, Senator, and that’s why it’s only a paragraph.

5See also, Letter by President-Elect Bill Clinton, to Governor-Elect of Puerto Rico, Pedro J.
Rossello, December 30, 1992, recognizing “the distinct identity which Puerto Ricans have devel-
oped since the first encounter with Hispanic culture and the Island.”

6For a more elaborate discussion of this issue, see my statement before the Senate Energy
and Natural Resources Committee, January 30, 1991.
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When the Federal Government relation with Puerto Rico changed
from being bounded merely by the Territory Act laws and the right
of the people of Puerto Rico as United States citizens to being
bounded, listen carefully, to being bounded by the United States
and Puerto Rico Constitution. Public loss in hundreds, 600. Puerto
Rico Federation Act and the rights of the people of Puerto Rico as
U.S. citizens.

I cannot call the United States of America the Empire of the
West because it is a mistake.

I cannot place in a ballot Commonwealth independence and Fed-
eral taxes and losing Olympic Committee and losing our national
identity because that does the name of statehood. Commonwealth
have and needs to be

The CHAIRMAN. Governor, again, my time is going to run out
even before we get through one question.

b {lthink what you're telling me is you want another option on the
allot.

Mr. PADILLA. No, commonwealth needs to be there and as Felix
Frankfurter says, address the issue of a non-State jurisdiction of
the interstate is an issue of statesmanship, creative statesmanship.

The CHAIRMAN. But we're just going to have to move on.

Let’s see, let’s now go to the Commissioner.

Commissioner, do you believe that the Election Commission
f)h(l)lul(‘]; agree that the current territory status should not be on the

allot?

Mr. Pi1ERLUISI. I take it you're basing the question on the pend-
ing appropriation request from the President which calls for a proc-
ess to, I quote. “Solve Puerto Rico status.”

You cannot solve the problem of our status by including the very
option that was rejected by our people. Elections, as well as plebi-
scites, have consequences. The people were asked very simply, do
you want Puerto Rico to continue having its current status?

They said, resoundingly, no.

So the options should be statehood, free association and inde-
pendence. The 3 alternatives we have to the current status.

The CHAIRMAN. Senator, same question.

Do you believe the Election Commission should agree that the
current territory status should not be on the ballot?

Mr. BERRIOS. Of course not.

First because——

The CHAIRMAN. You said no. Oh my goodness. I got an answer.

[Laughter.]

The CHAIRMAN. Thank you.

Mr. BERRIOS. I'm very straight forward.

The CHAIRMAN. You are indeed.

Mr. BERRIOS. I'm for independence.

The CHAIRMAN. Thank you. Very good.

Alright.

I am a little curious. I would like to be respectful; would you like
to amplify on your no answer?

Mr. BERRIOS. No. We already said no. To ask us again would be
as absurd as asking to accept involuntary servitude already re-
jected by Puerto Rican people, it’s absurd.

The CHAIRMAN. Alright.
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Let me see if I can get one other question in with respect to
translating this issue of free association.

One of the choices on the November ballot was sovereign free as-
sociation. In English, this phrase would be taken to mean the cur-
rent free association relationship between the U.S. and the 3 na-
tions of the former U.S. administered trust territory of the Pacific.

However, some are concerned that when this phrase is expressed
in Spanish voters may confuse it with the Spanish phrase for the
current Commonwealth or the proposed enhanced Commonwealth.

So my question here is for each of you gentlemen. Do you think
that this concern about confusion through translation is a valid
one?

Mr. PADILLA. Yes.

The CHAIRMAN. Very good.

[Laughter.]

The CHAIRMAN. Your colleagues.

Mr. PIERLUISI. No, I do not believe that that creates much confu-
sion. In Puerto Rico our voters are well educated about the options
we have.

The CHAIRMAN. Senator.

Mr. PIERLUISI. We have debated this topic long enough.

The CHAIRMAN. Very good.

Mr. BERrrIOS. That phrase was invented by Puerto Rican colo-
nists in 1952. They call it Commonwealth here so in the past as
a Commonwealth of Pennsylvania or Massachusetts. They call it
free associated State there in order to confuse the people thinking
it was some sort of a sovereign association.

But now, 60 years later.

The CHAIRMAN. You think——

Mr. BERRIOS. Obviously no one is going to be confused by that.

Th;z CHAIRMAN. So people are not going to be confused in your
view?

Mr. BERRIOS. Of course not.

The CHAIRMAN. Very good.

Senator Murkowski.

Senator MURKOWSKI. Since we're talking about definitions here
and whether or not they cause some confusion.

Governor, can you define exactly what enhanced Commonwealth
really means because I'm not sure that I understand it.

Mr. PAapIiLLA. Thank you, Senator, for that question. It is a very
valid one.

A good example of serious consideration by Congress of the en-
hanced development of Commonwealth may be found in the legisla-
tive process between 1989 and 1991 and during the 1975 ad hoc
procedure.

But in 1975 a young fellow of the Department of Justice quote
in a letter. “The proposed compact would without altering the fun-
damental nature of Puerto Rico’s Commonwealth status provides
substantially increased autonomy to the island’s government and
its people.”

We can talk about for example, that those processes that have
been already studied by Congress and by the Commonwealths to
see what’s last parallels apply to Puerto Rico that cannot damage
the possibility of economic development of Puerto Rico or the lan-
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guage in further, in courts in Puerto Rico that should be Spanish.
That young fellow, the name of that young fellow back in 1975,
Mitchell McConnell, Jr., Minority Leader in the Senate.

Senator MURKOWSKI. Governor, what I'm trying to understand is
exactly what enhanced Commonwealth is and the question really
here is whether or not it’s consistent with the U.S. Constitution.

Now I understand that your legislature has passed this resolu-
tion that, when we’re talking about the plebiscite it says, incor-
porates all options including the enhanced Commonwealth. But if
our Department of Justice should determine that enhanced Com-
monwealth does not, in fact, meet with the definitions within our
U.S. Constitution, doesn’t fit within that. We've got a situation
here where youre going to have a plebiscite that, again, is not
going to be followed or upheld.

So what I'm trying to understand is how we’re defining this and
is it consistent with our Constitution.

Mr. PADILLA. Again

Senator MURKOWSKI. Because we recognize that there is a chal-
lenge there.

Mr. PADILLA. Again, great question.

But is something that all of us know. Whoever write the Con-
stitution—of something is the Supreme Court. The Supreme Court
already resolve this issue.

Let’s see U.S. versus Latta, the same judge, Mr. Justice Breyer.

Third, Congress statutory goal to modify the degree of our auton-
omy and joy by the dependent sovereigning that is not a State, is
not unusual the—objective. The political branches drawing upon
another one’s Constitutional authority. Authority have made ad-
justing to the autonomous statutes of other such dependent entities
sometimes making far more radical adjustments than those at
issue here.

That the Supreme Court decision, you can, of course it’'s Con-
stitutional. The Supreme Court has stated that every time that
have been asked.

Senator MURKOWSKI. I would suggest that there is still an issue
there in terms of the Constitutionality. This is part of what we'’re
dealing with in trying to understand here.

Let me ask you a question here, Commissioner Pierluisi.

I mentioned in my opening statement that when Alaska was
seeking statehood it was Alaskans engaged, very, very engaged in
pushing toward statehood. In fact, at the time that the case was
successfully made it was about over 80 percent of the Alaskan elec-
torate supported that, an overwhelming majority.

Do you think that Congress should consider a statehood petition
if the status does not have a majority, let alone a super majority
of the voters?

Mr. PIERLUISI. Let me answer this way.

We are driving the process the same way Alaska did back in the
1950s. Different times, though. This is the 21st century. But we're
driving the process.

We just held a vote in Puerto Rico. As I said, plebiscites, as elec-
tions, have consequences. The people rejected the current status.

This is the most Democratic Nation in the world and you cannot
ignore that vote. You need to respond to that vote.
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One way of responding is the way that I am proposing in the
House, H.R. 2000. It calls, it basically lays out statehood for the
voters of Puerto Rico and asks for an up or down vote on the ad-
mission of Puerto Rico as a State. Then provides the steps that the
Federal Government would take to admit Puerto Rico as a State
if that’s the wish of the majority of the people of Puerto Rico.

But that’s driven by Puerto Rico because I represent Puerto Rico
in Congress.

Now, by the way, you asked the question. If you allow me, let
me quickly answer. What the PDP has been proposing for a long
time now is that the relationship between Puerto Rico and the U.S.
be based on a compact or treaty that cannot be changed by either
party, must be changed by mutual agreement. That, in and of
itself, is unconstitutional.

In addition, what you’re proposing is that Puerto Rico would
keep the same level of Federal funding, yet have the ability to de-
cide with Federal laws apply in Puerto Rico and which do not. I
am sure that many colleagues representing the states would like
to have that power as well.

That’s why consistently, among other reasons the Federal Gov-
ernment, the OJ, as well as this committee and the counterpart
committee in the House have said that such proposal isn’t Con-
stitutional. It violates public policy. The name doesn’t change the
nature of the status.

Puerto Rico is, as a matter of law, an unincorporated territory of
the United States. It is called a Commonwealth because the Con-
stitution of Puerto Rico which was approved by the U.S. Congress,
calls the government of Puerto Rico the Commonwealth of Puerto
Rico. I try to be brief, but I believe that answers your question.

They’re proposing unconstitutional, an unconstitutional relation-
ship with the U.S. That’s why it cannot be on the ballot. But the
current status, call it as you may, Commonwealth, unincorporated
territory, Puerto Rico, call it whatever. It was rejected by the peo-
ple of Puerto Rico.

We've waited long enough. We want Congress to take action.

Senator MURKOWSKI. Mr. Chairman, my time is expired.

The CHAIRMAN. Senator Heinrich.

Senator HEINRICH. Thank you, Mr. Chairman.

I want to ask Governor Garcia Padilla, under what you’re calling
an enhanced Commonwealth would Puerto Rico be subject to all
the Federal laws that the Congress, House and Senate, signed by
the President are passed or would you pick and choose which laws
under——

Mr. PADILLA. No, no one is trying to mislead you. If anyone tell
you that we want to pick. What had been studied in 1975 process,
with approval of the Department of Justice, but what state to Con-
gress in 1989 to 1991 process and passed the House unanimously
was the process between Congress and Puerto Rico. Both will agree
if there’s any Federal law that can damage in a different way with-
out damaging the effect of that law in the states, damage the possi-
bility of the economy of Puerto Rico to move on. So it’s the process
between the Congress and the people of Puerto Rico, not a picking
process.
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Senator HEINRICH. So, Governor, what exactly is an enhanced
Commonwealth?

Mr. PADILLA. Let’s go for example. It has been studied very well.
As T told you it passed the House already once in the state here,
in the Senate.

We can arrange that way where Federal laws which apply to
Puerto Rico, but in a mutual, working together, with Congress not
Puerto Rico alone.

We can talk about Federal courts in Puerto Rico not about the
application of the Federal court to Puerto Rico, but the language
there. The Federal courts in Puerto Rico is struggling with the lan-
guage in Puerto Rico because most of Puerto Ricans speak Spanish.

There you have two examples.

But let me tell you something, Senator. To take Commonwealth
out of the ballot is

Senator HEINRICH. I think we’ve already established that.

Mr. PADILLA. But I didn’t answer that.

Senator HEINRICH. There’s a very clear question on the ballot in
November. People made a decision. I think we have to respect that
decision.

Mr. PADILLA. I know, but the Commonwealth wasn’t there.

Senator HEINRICH. Is there

Mr. PADILLA. That’s a disenfranchisement.

Senator HEINRICH. I would submit that there are 4 constitu-
tionally valid options here, the Commonwealth, independence,
statehood and free association.

Mr. PADILLA. I agree.

Senator HEINRICH. In my reading of this ballot it’s fairly clear
that the voters rejected Commonwealth status.

Mr. PapiLLA. Commonwealth was there?

Senator HEINRICH. That gives us 3 remaining choices. I think,
you know, we sort of danced semantically around this for long
enough that we have to move forward and begin to make some de-
cisions here.

I want to move on to Commissioner Pierluisi.

you introduced a bill in the House, I understand, that would just
hold a straight up or down vote on statehood. If what people are
saying about the intent of voters who left their ballots blank that’s
a fairly risky proposition. But obviously you believe that that’s the
best way to get a very clear idea of how people feel on statehood.

Say that vote comes out favorably to what you want to see and
the voters in Puerto Rico vote yes. Walk us through the next steps
because obviously that doesn’t result immediately in statehood, of
all the steps we’d have to walk through to actually see that come
to fruition and see Puerto Rico become a State.

Mr. PierLUISI. The bill provides that the President shall submit
an admission bill admitting Puerto Rico as a State within the pe-
riod of 180 days. The bill should include a transition period during
which additional Federal moneys would flow into Puerto Rico and
Federal contributions would be gradually applied.

The Congress, the bill, then provides that Congress is committed
to act on the legislation and so and admit Puerto Rico.
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The bill, as it says in its first sentence, sets forth the process for
admitting Puerto Rico as a State of the Union. So it is an admis-
sion bill. It provides that process that I just laid out for you.

Senator HEINRICH. OK.

Thank you, Chairman.

The CHAIRMAN. Thank you very much.

Mr. BERRIOS. Mr. Chairman.

The CHAIRMAN. Yes, indeed.

Mr. BERRIOS. I would like to add a couple of points.

The CHAIRMAN. Please.

Mr. BERRIOS. They’ve had plenty of time.

The CHAIRMAN. Please.

Mr. BERRIOS. Mr. Chairman, nobody knows what enhanced Com-
monwealth means. They’ve been trying to define it for half a cen-
tury. Nobody knows. So the answer is nobody knows.

This is just political hocus pocus, political bull, to put it in plain
English. So you shouldn’t stress the point anymore because they
won’t define it. In definition it is their name for the territory. The
territory has been repudiated by 54 percent of the Puerto Rican
people. Now it has to—itself into tyranny.

So it seems to me here since you want information to take posi-
tive steps ahead. We’re in the middle of a discussion similar to
those held in the Middle Ages where people ask how many angels
fit into a needles head.

You won’t approve anything that says, even indirectly, you will
accept statehood. So as long as statehood is in his bill or your bill,
nothing will happen. As long as Commonwealth remains, we re-
main a colony, a territory. It’s about time you start speaking frank-
ly to the Puerto Rican people. Telling them what are the conditions
under which you would accept, if you could accept statehood.
Refuse to consider colonialism any longer and make a reasonable
offer between our inalienable right to govern ourselves either under
independence or any other formula of a non territorial relation.

If it’s statehood, state the conditions for statehood.

If it’s free association, state the conditions of free association.

That’s the way to go. If not, we're losing our time once more in
this, the Senate’s time and our time.

The CHAIRMAN. Recognizing the perils of asking for a yes or no
answer.

[Laughter.]

The CHAIRMAN. I'm going to try once more on an issue that I do
think there is some common ground. I hope that there is.

Governor, we'll start with you.

Should the ballot question under the President’s proposal be sim-
plified to statehood, yes or no or sovereignty, yes or no?

Mr. PaDILLA. No. I want to tell you why.

First, take commonwealth out of the ballot is a way to disenfran-
chise the majority of the people of Puerto Rico that have vote for
the Commonwealth every time the Commonwealth has been in the
ballot. This time the Commonwealth wasn’t there.

Second, I'm not for independence, as you know. But I have to
protect the right of the pro-independence people to have their op-
tion on the ballot.

Mr. BERRIOS. Thank you.
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Mr. PADILLA. You're welcome.

[Laughter.]

Mr. PADILLA. I'm not pro-statehood that will make Puerto Rico
a Latino ghetto. I have to defend pro-statehooders to have their op-
tion on the ballot.

I cannot disenfranchise them. It’s not pay back time for me be-
cause I want to disenfranchise in November. What the pro-state-
hood party is asking you, Chairman and this committee, is to be
accomplish of that Democratic crime, crime against democracy.

Take the one who won. Always the people have been ask out of
the ballot because if the Commonwealth is in the ballot, they have
no way to win.

The CHAIRMAN. Governor, the reason that I asked the question
was leaders in your party have endorsed statehood, yes or no, for
this committee in 2010 and in hearings before the House Resources
Committee in 2009. That’s why it’s relevant.

Let me get——

Mr. PADILLA. Let me add something.

The CHAIRMAN. Let me get your colleagues

Mr. PADILLA. Let me add something, Senator.

People in pro-statehood party have expressed that they are not
agree with the yes or no for statehood process. So that’s a democ-
racy.

The CHAIRMAN. What your leaders in the past endorsed was
framing the issue around statehood, yes or no. That’s a matter of
public record.

So let me just get your colleagues into this. And let me have the
other Senators ask any remaining questions.

Mr. PierLUISL I'll be brief.

By definition when you pose a question that’s a yes or no ques-
tion you're not excluding anybody because whoever is in support of
the proposition can vote yes. Whoever is against can vote no. So,
to talk about excluding anybody when you’re posing an up or down
question, it’s just nonsensical.

Now whether we can use the $2.5 million for consulting the peo-
ple of Puerto Rico on the admission of Puerto Rico, potential admis-
sion of Puerto Rico, as a State, of course, we can. It is consistent
with the language of the appropriation because it is directed to re-
solving the issue of Puerto Rico status and definitely one of the op-
tions through which you can solve this problem is by admitting
Puerto Rico as a State.

The other option I do not support because there’s no support for,
majority support. You cannot even argue there’s anything close to
it for Puerto Rico becoming a national—treated as a sovereign Na-
tion.

But again, I would say that if somebody proposes that vote
what’s going to happen is that the overwhelming majority of Puerto
Ricans will vote against. So I wouldn’t say that I'm being excluded
as a state-hooder. I would simply vote no if the question is the sec-
ond one that you post.

The CHAIRMAN. Senator.

Mr. BERRIOS. If statehood yes or no

The CHAIRMAN. Or sovereignty, yes or no.
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Mr. BERRIOS. Statehood first. If statehood yes or no referendum
stemming from this Congress is an impossible proposition. You will
never get it passed through even this committee. I can assure you
that through 30 years of experience.

The United States will never make such an offer. So that’s out
of the question.

Now, regarding the second question.

We have an inalienable right to independence under inter-
national law. If you are willing to make statement publicly and
push through a status referendum where you offer independence
with a reasonable transition, as it should be for your benefit and
for our benefit, of course I would accept independence, independ-
ence yes or no referendum.

The CHAIRMAN. Let’s do this.

I'm going to let my colleagues ask any additional questions and
then give my assessment of where we are at this point. I will tell
you I thought it was particularly noteworthy giving some of the
history of Senator Murkowski. In fact, the current Senator Mur-
kowski knows a little bit about this because in 2001 the U.S. De-
partment of Justice wrote to the former Chairman of this com-
mittee, who was Senator Murkowski’s father, Frank Murkowski,
with the finding that enhanced Commonwealth is inconsistent with
the Constitution.

So this debate has been running a little while.

Senator MURKOWSKI. A long while.

The CHAIRMAN. Senator Murkowski, the current Senator Mur-
kowski.

Senator MURKOWSKI. Let me ask you a question, Senator
Berrios, because you brought up the issue of self determination.

Mr. BERRIOS. Yes.

Senator MURKOWSKI. The right of all peoples to self determina-
tion. But then in response to another colleague here, you indicated
that look, we here in Congress should just set out these conditions.

You’ve said territorial status is out. It should be dropped.

That the option for statehood is unrealistic.

But if we were to basically provide these conditions to you, isn’t
that just another form of Washington, DC, dictating to Puerto Rico
whether it’s the level of status or the conditions. How does that ad-
dress this right of self determination that you’ve spoken of?

Mr. BERRIOS. Senator Murkowski, when you came into Puerto
Rico in 1998 you asked nobody. You just invaded. I don’t mean you.
You were a territory.

Senator MURKOWSKI. Thank you.

Mr. BERRIOS. The United States invaded Puerto Rico and con-
sulted nobody. Under the law, international law you should devolve
our powers so we can exercise our free determination. That is not
going to happen, of course.

You would only do that when you have no other option.

We accept that statehood be put in a plebiscite in the future after
the United—if it’s through a congressional—if the United States is
willing to spell out the conditions for statehood.

Senator MURKOWSKI. You don’t think that that’s them dictating
in violation of your right to self determination?
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Mr. BERRIOS. No, no, no. No because the only right you have as
a Nation, as a Nation, not as Alaskans, not as Hawaiians, nor as
Texas, as a Nation, the only right is the right to independence ju-
ridically.

We know we are not the majority in Puerto Rico. What we say
is that if a referendum was going to be held through an act of Con-
gress, independence has to be included with a transitional period
which should be included independence. If any other options is
going to be included through an act of Congress, free association
or statehood, then you should spell out whether you are willing to
grant that, once it is approved because once independence wins a
referendum there’s an option.

You have to act upon a petition for independence. We're in the
21st century, not in 1898. That’s what I mean.

Senator MURKOWSKI. Mr.

Mr. PierLUISI. Could I comment?

Senator MURKOWSKI. Commissioner, go ahead.

Mr. PiERLUISI. I want to try to be brief.

The same way you cannot impose statehood on Puerto Rico, we,
the American citizens of Puerto Rico, cannot impose statehood on
you. Definitely you can lay out the terms and conditions for state-
hood. But by the way, we’re not seeking a special statehood for
Puerto Rico. It would be statehood on equal footing with the 50
other States.

The only terms and conditions you would be laying out would be,
for example, the transition period because this doesn’t have to hap-
pen overnight. You can provide for a 6 year transition period, 8-
year transition period, in which you would gradually give us parity.
We don’t have parity, equal treatment in Federal programs.

At the same time you would gradually impose Federal taxes on
the island, income taxes. So that’s the only aspect that under which
we could have a different treatment than the states. It would only
last during the transition period.

But, of course, you're not, it’s like for a change of status to hap-
pen two things must happen.

Congress must provide for it.

The people of Puerto Rico must accept it.

So you cannot detract yourself from the process. You have to be
engaged. We’re driving the process in the sense that we already
held a plebiscite. We can, very much so, morally and legally do it.
We're telling you, act on it. Respond to it.

Mr. BERRIOS. Senator, if you permit me for a moment?

Senator MURKOWSKI. Senator.

Mr. BERRIOS. There’s one condition for statehood which the Resi-
dent Commissioner hasn’t mentioned. It’s Senator Moynihan’s
questions.

Do Puerto Ricans know they have to become Americans in order
to become a State of the Union or do they want their own separate
identity? That’s the undemocratic transition. It deals with the way
of being, the Nation of being Puerto Rican. That’s called a nation-
ality under international law.

We are a distinct nationality. Do we want to continue as a dis-
tinct nationality? Congress should be clear like Senator Moynihan
who was an expert on these matters.
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You want to become a State of the Union you have to become
Americans. You cannot maintain your separate identity in the long
run. That’s a condition also which should be spelled out.

The CHAIRMAN. Senator Heinrich.

Senator HEINRICH. Senator Berrios, following up on that idea
what would you think of a ballot that first asks up front, you know,
should Puerto Rico be part of the United States?

Yes or no?

If the answer is yes than you choose on the second tier between
statehood and the current status, Commonwealth status.

Mr. BERRIOS. Of course not because you cannot exclude inde-
pendence in any valid plebiscite.

Senator HEINRICH. But if they say no.

Mr. BERRIOS. No, but you can——

Senator HEINRICH. You go and choose independence and free as-
sociation.

Mr. BERRIOS. It’s been part of the United States does not include
independence. Independence means independence.

Senator HEINRICH. Right, no, I know. I recognize that.

I agree with you. But if so, if the people of Puerto Rico vote no,
we should not be part of the United States then

Mr. BERRIOS. No, no. It’s not being part of the United States. It’s
independence. It’s as positive as—like the United States. You are
independent. You have a right as a Nation to be independent.

We are a colony of the United States. What you can ask us is
whether we want to become independent or not, that you can ask,
not whether we want to be part of the United States.

Of course we don’t want to be part of the United States as a col-
ony. The Federalists don’t want it. Neither do we want it.

hSeglator HEINRICH. Commissioner, do you have an opinion on
that?

Mr. PIERLUISI. My reaction is that if you pose a question like
that probably 80 to 90 percent of the people will say that they want
Puerto Rico to continue to be part of the United States actually. Le-
gally, if we go by the Supreme Court precedent, it’s not technically
part. It’s just——

Mr. BERRIOS. Belongs to.

Mr. PiErRLUISI. It belongs to. It is possession or a territory of the
United States. But the answer would be overwhelming. The same
way, as I said before, if you pose a question national sovereignty,
yes or no?

I'm telling you the overwhelming majority are going to vote
against national sovereignty.

To react to something that Senator Berrios just told you. We are
proud American citizens. I know, I respect my fellow independent
from Puerto Rico. I do respect them and their ideal.

But you know, we’re proud American citizens. If you poll in Puer-
to Rico whether people want to continue having their American
citizenship, it’s going to be like 80 or 90 percent again. So the votes
should be meaningful.

That question to me is not meaningful because we already know
the answer to it.

Mr. BERRIOS. Senator, of course we respect independent people.
Everybody in the world does, you know.
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[Laughter.]

Mr. BERRIOS [continuing]. Or Commonwealthers and I'm very
glad that after 60 years of persecution of independent forces now
we have the right to speak, like, you know.

This is all—we could blabber on for—nothing is going to happen
here. Nothing. You will not act. I repeat.

Do not fool yourself. You will not act as long as there is a possi-
bility offered. You will not act. But you have to act to decolonize.

Think about it. How do you do it? How do you decolonize without
including statehood as one of the alternatives.

Senator, Pierluisi said, Resident Commissioner’s bill will go no-
where. This means I am grateful that it will go nowhere.

Senator HEINRICH. Governor, you wanted to add something?

Mr. PADILLA. Yes, Senator, thank you.

Precisely on the White House Task Force report they suggest the
idea of a two question referendum on if we want to remain part
of the United States, be in the Commonwealth and statehood, the
alternative and not independence of sovereign being not part. The
two options that win will go to a second question. We endorse that.

But let me go farther. To exclude—let’s say for the sake of argu-
ment that Commonwealth and what they call current territorial
status the same. We have to exclude that.

Statehood lose in 1993, in 1998 in 1967. We are not proposing
to exclude statehood because they lose. Exclude the Commonwealth
from the ballot is disenfranchisement. That’s why I am in favor of
including all the formulas, all the ballot formulas, all the ballot op-
tions in the ballots. I think that’s fairness.

The majority of the people of Puerto Rico have been voting for
the Commonwealth every time the Commonwealth is in the ballot.
Now they want to take it, disenfranchise the majority of Puerto
Rico.

I know that you, Senator, not the Chairman, not the Senator
Murkowski will take place and that will be taking place.

Mr. BERRIOS. Talking what?

Mr. PADILLA. Talking place on——

The CHAIRMAN. Let me give you my assessment of where we are.

First, gentlemen, you should know that this committee has made
a special focus on trying to resolve issues that I usually charac-
terize as running longer than the Trojan War. They just kind of go
on and on and on. We've had some success in a number of areas.

A few weeks ago there was a report in one of the newspapers
that we had sent more bills to the Floor of the U.S. Senate than
all the other Committees together. So that’s because we try to find
common ground.

We are going to need your leadership here in order to do that.

Let me give you my take in terms of where we are.

I think we made some progress.

Two out of 3 of you seem to believe that the current status and
enhanced Commonwealth are no longer options. They’re no longer
options on the table, two out of 3 of you.

So looking forward it seems to me that it’s especially important
to see if the 3 of you can come to an agreement on the language
of a ballot that, in effect, has 2 remaining options: statehood, or
sovereignty as an independent or freely associated State.
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Absent an agreement of the 3 of you it seems that this will just
go round and round some more. So we very much look forward to
working with you. I'm sure the people of Puerto Rico want this re-
solved. We are interested in working constructively and closely
with you.

So unless Senator Murkowski wants to add anything else, or
Senator Heinrich, I'll let Senator Murkowski have the last word.

Senator MURKOWSKI. I don’t mean to have the last word.

The CHAIRMAN. No, sure.

Senator MURKOWSKI. But I wanted to share with you a thought
that I just shared with the Chairman here in reflecting on Alaska’s
statehood fight. It was a 90-plus year fight. I'm reminded that it
took us 90 years to get to statehood and for us the only decision
was up or down on statehood.

The fact that Puerto Rico has been engaged in this issue for also,
many, many decades, but the fact that you have as many options
as you do makes it perhaps, even more difficult than Alaska faced
when it was just an up or down. As I would agree with the Chair-
man that the process for determining what the options will be on
the ballot and how they are defined, is as critical as anything that
we have discussed here today.

So it’s a challenge to you and those that you represent to try to
address how we define what the options are and then how they
would therefore be defined on this ballot moving forward.

So, I thank the Chairman. Certainly thank you, gentlemen, for
leading the discussion here this morning.

The CHAIRMAN. Gentlemen, thank you.

As you can see, the Senators here and both political parties want
to work closely with you and get this resolved.

With that the Energy Committee is adjourned.

[Whereupon, at 10:58 a.m. the hearing was adjourned.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

ALIANZA PRO LIBRE ASOCIACION SOBERANA,
(ALLIANCE FOR SOVEREIGN FREE ASSOCIATION),
Mayagiiez, PR, July 18, 2013.
Hon. RON WYDEN,
Chairman, Senate Committee on Energy and Natural Resources, 304 Dirksen Senate
Building, Washington, DC.
DEAR SENATOR WYDEN

The Committee on Energy and Natural Resources (CENR) has scheduled a Status
Hearing Session to be held on August 1, 2013 “to receive testimony on the Novem-
ber 6, 2012 referendum [plebiscite] on the political status of Puerto Rico and the
Administration’s response.” As publicly announced, the three political parties that
participated in the plebiscite in representation of one or two of the questions to be
answered during the vote were invited to depose before the CENR. To my knowl-
edge, no other groups or organizations were invited. Unfortunately, this leaves out
the Alliance for Sovereign Free Association (ALAS, by its Spanish acronym), which
I am honored to represent as its acting president.

As you probably know, although not a political party ALAS is a citizens organiza-
tion that was certified by the Puerto Rico Elections Commission to represent the op-
tion of Sovereign Free Associated State (Estado Libre Asociado Soberano or ELA
Soberano), one of the status alternatives in the aforementioned referendum. This op-
tion obtained 454,768 votes (33.34% of total votes). Therefore, by excluding ALAS,
the CENR in fact leaves these voters without a legitimately recognized voice during
the Hearing.

The CENR’s actions with respect to ALAS might be construed as an unintentional
oversight, but many view it as disrespectful—or at the least, inconsiderate—towards
the only organization that has official recognition as the defender of Free Associa-
tion, an option that may very well become the status preference of the majority of
Puerto Rican’s, and probably the most convenient for the United States of America
as well. I stress this point because future congressional actions may require the rep-
resentation of the free association option and, at present, that representation falls
upon ALAS. This fact should not be overlooked by the CENR if its procedures are
truly to be dressed in the cloth of democracy.

Be it as it may, ALAS still wants to make its case before the CENR and, there-
fore, asks that this letter and the enclosed written statement be accepted by the
Committee and included in the CENR’s record of the Status Hearing Session. We
believe this to be of sufficient importance as to merit mention during the Hearing,
at least to the extent that you publicly state a reasonable and accurate synopsis of
our position which, we stress once again, is the position of the 33.4% of the voters
we represent.

Sincerely, .
JOSE L. ARBONA,
ALAS, Acting President.

STATEMENT OF JENNIFFER A. GONZALEZ-COLON, NEW PROGRESSIVE PARTY LEADER
AND FORMER SPEAKER, PUERTO RicO HOUSE OF REPRESENTATIVES

Mr. Chairman, Ranking Minority Member Murkowski, and other Distinguished
Members:

Thank you for holding this hearing on Puerto Rico’s plebiscite on the territory’s
political status last November and the Obama Administration’s response.

(37)
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The territory’s status is the central issue of the islands, which have a population
of nearly 3.7 million. It is fundamental: whether Puerto Ricans will continue to be
Americans and obtain equality within the country or become the people of a sepa-
rate nation, and whether there is another alternative other than temporary, power-
less, and unequal territory status. The issue defines our politics and political par-
ties. It is a basic issue of democracy, which requires representative government—
a right we lack at the national government level. It raises questions about the ap-
propriate Federal as well as territorial policies on many issues. It retards our eco-
nomic and social development.

Puerto Rico has been under the U.S. flag since the United States took the islands
in connection with the Spanish-American War and Congress has granted U.S. citi-
zenship since 1917, but Congress has not yet determined the ultimate status of the
territory.

The Federal government has professed a policy of ‘self-determination’ for decades.
But Congress has unintentionally enabled a minority in Puerto Rico to confuse and
frustrate a local decision among Puerto Rico’s status options. Congress has let this
happen by not acting clearly and as a whole on the questions of Federal law and
policy that are the primary issues raised by the alternative to statehood, nation-
hood, and territory status for which a minority still hopes.

The plebiscite and some presidential and congressional actions since have made
important strides towards resolution of the issue—but the Obama Administration
and the Congress need to do more in the interests of the Nation as well as of the
territory.

According to the U.S. Supreme Court, Puerto Rico is an unincorporated territory
under the broad powers of Congress to govern territories except to the extent that
the fundamental rights of individuals would be infringed. Our people have been per-
mitted to exercise self-government on local affairs similar to the authority that
States possess.

But we are only represented in the government that makes our national laws by
a sole resident commissioner in the House of Representatives who can only vote in
committees to which she or he is assigned.

Additionally, although Puerto Rico is considered to be a State under most laws,
it—and its residents—can be—and are—treated differently than the States and the
District of Columbia in some major programs. The differences disadvantage most
Puerto Ricans, although there are some tax benefits for companies and individuals
from the States and for the wealthy.

The United States did not make clear during the first half of the last century that
Puerto Rico would eventually obtain equality within the Nation. It discouraged inde-
pendence. Meanwhile, Puerto Ricans grew close to the United States and prized
U.S. citizenship and other benefits of being a U.S. area.

These factors resulted in some nationalists seeking to create a new political sta-
tus: a hybrid of statehood, nationhood, and territory status. Proposals for such a sta-
tus have been made in every decade beginning in the 1950s.

Federal Executive and/or Legislative branch officials have always seriously consid-
ered the proposals. But, ultimately, the proposals have always been rejected as con-
flicting with the Constitution and basic laws and policies of the United States and
impossible for structure of government reasons.

The proposals are called words in Spanish that literally translate as “Associated
Free State” and are referred to as “Commonwealth” in English. The names come
from the names of Puerto Rico’s local government adopted with the territorial con-
stitution.

In authorizing the constitution, Congress and the Federal Executive branch said
that the territory’s basic status and congressional powers regarding the territory
would not change with the constitution. And Puerto Rico’s governor and resident
commissioner acknowledged this in congressional hearings at the time.

The confusion about an alternative to statehood or nationhood really began with
the constitution giving the territorial government different official names in Spanish
and English and language used in documents related to the constitution’s approval.

The Spanish name strongly suggested to Puerto Ricans that there was a new sta-
tus. Indeed, as you know, a freely associated state is very different from a terri-
tory—and from Puerto Rico’s status—in U.S. and international law. A freely associ-
ated state is a nation that associates with another in a joint governing arrangement
that either can end. It has usually been a territory that associates with its former
national governing power as it attains nationhood.

The constitution’s English name has no real status meaning. Four States use
“Commonwealth” in their official names. Another territory does as well.
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Federal officials could accept the meaningless English name of “Commonwealth”
but would certainly not have approved “Associated Free State,” which would have
misleadingly suggested nationhood.

After the constitution was adopted, officials who controlled Puerto Rico’s govern-
ment from the political party that did not want true nationhood or statehood told
Puerto Ricans that a new status had been established. Federal officials did not
agree that Puerto Rico was no longer a territory or no longer subject to Congress’
territory governing power, but they did not publicly contradict and, sometimes, con-
tributed to the misimpression to counter foreign ‘Cold War’ criticism of U.S. colo-
nialism.

The ‘commonwealthers’ also began to try to get Federal agreement to create a new
status(.1 Thus, the Federal rejections in every decade beginning with the Fifties that
I noted.

All of the “Commonwealth” proposals had the same or similar constitutional and
other deficiencies, leading to the Federal rejections.

So, “Commonwealth” and the words that literally translate as “Associated Free
State” in Puerto Rico misleadingly have three distinct meanings in the islands—the
territorial government, Puerto Rico’s current status, and the ‘Commonwealth’ par-
ty’s proposal for a new status. The different meanings confuse Puerto Ricans as well
as people outside the territory.

Under the ‘Commonwealth’ party’s definition since 1998 for the new status, the
United States would be bound to an arrangement with Puerto Rico under which the
insular government could nullify the application of Federal laws and Federal court
jurisdiction and the insular government could enter into international agreements
and organizations that require national sovereignty.

The Federal government would also be obligated to grant the insular government
a new subsidy and most of its lands in the islands and required to continue to grant
all current program benefits to Puerto Ricans, U.S. citizenship, and free access to
goods shipped from Puerto Rico.

Executive branch officials and congressional committee leaders—including you,
Mr. Chairman, and Senator Murkowski—have said that this proposal is impossible
for constitutional and other reasons during each the Clinton, George W. Bush, and
Obama Administrations.

Each of these administrations recommended that Puerto Ricans choose among the
Federally recognized status options. These include: statehood; independence; true
nationhood in a free—that is, unilaterally terminable—association with the U.S.;
and continuing territory status for a while longer.

Territory status, whether called “Commonwealth” or not, cannot resolve the sta-
tus issue because it cannot provide for equal voting representation in the Federal
government. As long as Puerto Rico is subject to congressional Territory Clause
power, its U.S. citizens will have the right to petition for statehood. And as long
as Puerto Rico is an unincorporated territory, Puerto Ricans will have the right to
petition for nationhood.

Further, territory status is not supported by any of Puerto Rico’s political parties
or status factions. Even the “Commonwealth” party wants a fundamentally different
governing arrangement than the present one; it just wants one that the Federal gov-
ernment cannot agree to under the Constitution and does not want to agree to be-
cause of basic United States policies and concepts. The party will only say that it
accepts the current status until it can have what it wants under its false assump-
tion that Puerto Rico is not subject to Congress’ constitutional authority under the
Territory Clause.

Puerto Ricans had voted on status before the past three Federal administrations
recommended Puerto Ricans choose among the Federally recognized status options,
but all of the votes were confused by impossible “Commonwealth” proposals.

With boycotts by the statehood and independence parties, a plebiscite in 1967 re-
sulted in a 60% majority for a “Commonwealth” proposals different than the current
governing arrangement. But, when its proposals were written as Federal legislation
in the early 1970s, the bill was opposed by the President of the United States and
defeated in the House subcommittee.

A second plebiscite was held in 1993. No proposal won a majority but another
“Commonwealth” proposal different than the current governing arrangement ob-
tained a slight plurality over statehood. It, too, however, was judged to not be viable
by the President and U.S. House leaders.

Statehood won the most votes among the status options of a third vote in 1998
but a bare majority of the vote chose no status option. There were campaigns for
not making a choice led by advocates of the current “Commonwealth” status pro-
posal and by other neo-nationalists.
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The confusion about a “Commonwealth” option other than territory status prompt-
ed President Clinton to take several actions.

One was to establish the President’s Task Force on Puerto Rico’s Status to make
recommendations and answer questions regarding the options and process for deter-
mining the territory’s ultimate status until that status is determined.

Another measure was to propose $2.5 million for a plebiscite on options proposed
by Puerto Rico’s tri-partisan Elections Commission that the Federal Executive
branch determined were not incompatible with the Constitution and basic laws and
policies of the United States. Despite quiet lobbying against the legislation by the
“Commonwealth” party, it was enacted into law in 2000. The plebiscite intended for
2001 was not held, however, because a “Commonwealth” party administration in
Puerto Rico knew from positions of the Clinton and Bush Administrations that the
new “Commonwealth” status proposal could not be an option.

So, the President’s Task Force under President Bush recommended that Congress
authorize a two-question Puerto Rican referendum status choice. The threshold
question was to be whether Puerto Ricans wanted the current territory status to
continue. If we did not, the second question would be whether we wanted statehood
or independence, with nationhood in a free association with the U.S. an additional
option if Congress wanted to add it.

Under the leadership of Resident Commissioner Pierluisi, now also president of
our statehood party, the House in 2010 passed a bill for a referendum similar to
that recommended by the Bush Task Force. There would have been a free associa-
tion option, and territory status would have been an option on the second question
as well as the first.

The “Commonwealth” party opposed the legislation, calling instead for a ref-
erendum on statehood—including in testimony to this Committee.

For the past quarter century, congressional leaders and Federal Executive branch
officials have consistently responded to Puerto Rican requests for legislation to en-
able a Puerto Rican status choice by trying to enact such a bill. All efforts—except
for President Clinton’s in 2000—have been blocked in Congress at the request of the
“Commonwealth” party. It has ultimately lobbied to prevent any law from being en-
acted because all bills have chipped away at the myth that a Puerto Rican statehood
petition would be rejected because of who Puerto Ricans are and because none of
the bills held the potential for becoming a law that would validate the idea of a new
“Commonwealth” status.

In March 2011, President Obama’s Task Force on Puerto Rico’s Status rec-
ommended that Puerto Ricans be enabled as soon as possible to choose among Puer-
to Rico’s options: continued territory status; statehood; independence; and nation-
hood in a free association with the U.S. The Obama Task Force did not recommend
a choice process but expressed “a marginal preference” for one somewhat different
from that recommended by the Bush Task Force, although still in a two-question
format to increase the likelihood of a definitive result.

After trying to obtain a tri-partisan agreement on a plebiscite that proved to be
unachievable because of “Commonwealth” party obstructionism, Governor Luis
Fortuno proposed a vote similar to that recommended by the Bush Task Force with
a true free association option labeled “Sovereign Associated Free State” out of def-
erence to the “Commonwealth” party. As Speaker of Puerto Rico’s House of Rep-
resentatives, I sponsored the final legislation for the plebiscite, which was enacted
into law by the elected representatives of the people of Puerto Rico.

The “Commonwealth” party urged a vote for continuing territory status although
it argued that Puerto Rico is not a territory despite determinations that it is subject
to Congress’ territory governing powers by the U.S. Supreme Court, successive pres-
idential administrations—including the Justice and State Departments, the full U.S.
House of Representatives, the leaders of both national political parties of this Com-
mittee, the Government Accountability Office, and the American Law Division of the
Congressional Research Service.

The plebiscite was held in conjunction with the territory’s quadrennial elections.
The results were 54% against continuing territory status and 61.2% for statehood
among the alternatives to it. Nationhood in a free association with the U.S. obtained
33.3% and independence 5.5%. The vote petitioned Congress and President Obama
to begin the transition of Puerto Rico to equality within the country.

Having lost the plebiscite and the representative to the Federal government posi-
tion, “Commonwealth” party leaders, who very narrowly won control of the gover-
norship and Puerto Rico’s Legislative Assembly in the elections, are trying to sub-
vert the democratic process by contending that the plebiscite was unfair and argu-
ing that it was inconclusive.
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They say that the plebiscite was unfair because it termed the current status “ter-
ritorial” and because it did not include their proposed new “Commonwealth” status.
But these complaints fly in the face of the Federal determinations I have referenced.

They say it was inconclusive because a minority of voters did not choose among
the alternatives to territory status and they assert that these blank ballots should
be counted in the percentage results although the blank ballots can represent no
possible status option.

The percentage results I have cited were certified by the tri-partisan Puerto Rico
Elections Commission in accordance with law and common election practice. The Su-

reme Court of Puerto Rico, in Suarez Caceres v. Comision Estatal de Elecciones
(CEE), 176 DPR 31, as recently as 2009, decided that blank ballots and void or not-
adjudicated ballots are not to be counted for the purpose of determining majorities
and the results of a race. The Court declared that

«

. such a vote may in no way be counted in order to influence or affect
the result of an election, referendum or plebiscite, among other electoral
events. As stated in Burdick v. Takushi, [504 U.S. 428 (1992)], ‘(alttributing
to elections a more generalized expressive function would undermine the
ability of States to operate elections fairly and efficiently’. ” (Suarez Caceres
v. CEE, Page 74).

In fact, the idea of counting blank ballots in the determination of the results of
a status plebiscite was specifically rejected in a concurrent majority opinion:

“In a future plebiscite it is reasonably possible that one proposal for a
change of political status may gain over 50% of the vote total. Adjudicating
blank ballots and fictional votes artificially enlarges the electoral universe
and diminishes the proportion of votes validly cast for the contending pro-
posals. This hinders and interferes with the verification of a majority man-
date for a change of status in the vote canvassing. Meanwhile it would only
grant the advantage of inertia to the existing condition, which would re-
main in place by frustrating the majority will through a distorted vote
count” (Suarez Caceres v. CEE, Page 91).

The “Commonwealth” party’s argument is that those who do not participate in a
free and fair election should overrule those who do. Open elections are not deter-
mined by those who do not vote.

The Obama Administration has agreed with the people of Puerto Rico rather than
the “Commonwealth” party. The President’s spokesman embraced the plebiscite and
recognized that there were majority votes to resolve the issue and for statehood. He
also said that the Congress should act to enable the Puerto Rican self-determination
and that the Administration would work with Congress to this end.

Understanding that “Commonwealth” party government opposition would prob-
ably prevent the Congress as a whole from implementing the plebiscite choice, the
White House and the Justice Department proposed another vote but under Federal
auspices so that it would be more difficult to dispute the will of the people.

The proposal is modeled after the plebiscite legislation that the Clinton White
House got enacted in 2000. $2.5 million would be provided for a plebiscite on options
that would “resolve” the status issue proposed by the tri-partisan Elections Commis-
sion to the extent that the Federal Justice Department agrees with the proposed
options. This would exclude the current status because a territory status cannot re-
solve the issue and it would, of course, exclude the proposed new “Commonwealth”
status.

As a Puerto Rican, I am deeply appreciative of the actions that the Obama White
House has taken on Puerto Rico’s status issue. But it is very disappointing and curi-
ous that the Administration has chosen to not testify at this hearing on the plebi-
scite and its response despite your request, Mr. Chairman. The Administration not
testifying at any congressional hearing on the issue that the President’s Task Force
on Puerto Rico has reported is the territory’s most important and key to addressing
frpany of the islands’ toughest challenges is a failure to fulfill a responsibility of of-
ice.

Executive branch advice and perspectives are essential to the legislative process
in our system of government, which separates powers. Every previous Federal ad-
ministration that has been called upon to appear at hearings on the status issue
has done so. The President’s Task Force is co-chaired by a designee of the attorney
general who can testify if it is desired that the White House co-chair not do so. The
Executive order establishing the Task Force, which President Obama endorsed, re-
quires the Task Force to answer questions and advise on the options and process
for resolving Puerto Rico’s status issue. The President’s spokesman said that the Ad-
ministration would work with the Congress to respond to the plebiscite. The Admin-
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istration has a good story to tell. And there is no real political downside. It would
embarrass Governor Garcia Padilla—but telling the truth about issues is an obliga-
tion of government.

Mr. Chairman and Members, the Puerto Rico status issue is a basic question of
democracy, equality, and justice. Puerto Ricans have served side-by-side with other
Americans in the Armed Forces in every conflict since World War 1. In battle, the
sacrifice, blood, and life of Puerto Ricans is equal to that of other Americans, but
in peace, at home, Puerto Ricans are second class citizens unless they move to the
States—which we can freely do as U.S. citizens. In fact, almost three out of every
10 Puerto Ricans alive has obtained equality and statehood through an airline ticket
simply by moving to the State. And there are 1.2 million more people of Puerto
Rican origin in the States than there are people of any origin in the islands.

For decades, Puerto Ricans have been told to come back to Washington when they
decided what they wanted among the possible options for the islands’ status. Now,
in a free, fair, open, and democratic election called by elected representatives, the
people of Puerto Rico have voted to replace the territory status misleadingly known
as “Commonwealth” and petition for a beginning of the transition to the equality
and permanence of statehood. It is incumbent upon this Congress to act to ensure
that the colonial status of Puerto Rico—inconsistent with American values—is fi-
nally replaced.

Exhibits 1-2 have been retained in committee files.

STATEMENT OF THE BOARD OF PUERTO RICANS IN MINNESOTA,** EDINA, MN

Our organization, PR MN, a political-cultural association was formed in the Twin
cities of Minneapolis, St Paul, to engage in the process of discussion and negotia-
tions underway in Congress in respect to the political status of Puerto Rico.

We favor Independence with close ties to USA or a sovereign form of government,
such as Associated Republic or enhanced commonwealth. The term soberanista in-
corporates those options.

We have participated in past failed attempts to solve this issue, e.g. the “Young
bill” in the 1990’s and others.

We hope that in light of the recent plebiscite of November 2012 and the Presi-
dential Task force recommendations, that Congress will enact legislation to move
forward in resolving this issue that has engaged Puerto Rico for 115 years, taking
away time, energy and resources from solving our very pressing economic and social
issues.

We have the following positions on the current issue being discussed in the Senate
and that will be subject of hearings in the House of Representatives when HR2000
is reviewed. We present these recommendations in a spirit of collaboration towards
the solution of this old issue. We are very aware that Puerto Rico is facing great
challenges in economic and social issues as well and that solution of this status
issue will greatly resolve some of these, as they are in some ways a consequence
of the stalemate in solving this status issue.

We “Puerto Ricans in Minnesota” want to be part of the political process occurring
in Congress. The form of involvement of the Puerto Ricans living in the USA should
be specified early on the negotiations and should be a high priority part of all dis-
cussions and legislations There are almost 4 million Puerto Ricans or Puerto Rican
descendants outside the island, possibly 20,000 living throughout the state of Min-
nesota. Most of us have family there; many have real estate properties and are clear
all Puerto Ricans in USA will be also affected by any status change. PR has been
dealing with this issue for 115 years since we became an unincorporated territory
as a result of the Spanish American War of 1898. The President’s Task Force on
Puerto Rico’s Status, acknowledges, together with a series of official statements by
U.S. authorities over the past 20 years, that Puerto Rico is an unincorporated terri-
tory of the United States under the sovereignty of the United States.

We all feel the recent status plebiscite results are being distorted and misrepre-
sented as showing the statehood choice won when in reality, as compared to 1998,
this options lost 2 %.(Data can be provided on request)

We support the independentista/soberanista options and oppose statehood. We feel
statehood will cause severe economic, cultural, and linguistic disruption of a very
homogeneous Latin-American culture and nationality unsurpassed in its determina-
tion to prevail. We recognize and appreciate USA assistance in solving some of our
social, educational and health problems but we feel it is imperative to move out of
the current state of dependency and take responsibility for all our affairs and open
the way for other options of relating to this globalize world we live in the following
ways: international commerce away from the current Cabotage laws, more economic
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and political relations with Latin America and other benefits that will open up. The
current colonial form of commonwealth has no power in Congress to legislate, and
the Resident Commissioner has no vote on issue that affects us. The recent vote was
clearly against this form Of Commonwealth.

We recognize status options that will include two sovereign nations agreeing to
share resources in an equal basis and have equal rights, e.g. Canada and the UK,
and other international options to be reviewed. These forms.will be included under
the umbrella term of soberanistas and can take forms such as Associated Republic
or enhanced commonwealth and need to be defined clearly prior to any referendum
and through a constitutional assembly to be convened.

We feel the Congress has eluded its responsibility to sponsor a process of
gefolonization and should act now to address this matter of status without further

elay

We strongly favor a constitutional Assembly in Puerto Rico with participation of
US Puerto Ricans as the best process to clearly define the formulas to be negotiated
and to delineate the transition process to enact the options, especially the independ-
ence/soberanista one and then submitting these to a final island wide referendum
including USA Puerto Ricans. The final referendum should be UN supervised with
international observers specially from Latin-American countries...

We believe that Puerto Ricans have as much right to obtain support from the
international community on its quest for independence/soberania as the US had to
get support from other countries in its own Independence movements. Many times
in the last 115 years the Latino Americans diverse political organization, e.g.
COPPAL, i.e. Permanent conference of Latin American Political parties, and re-
cently the Congress of Latin American and Caribbean states (COPAL) have ex-
pressed support for this option and in the words of President Martin Torrijos of Pan-
ama, the keynote speaker at the Latin American and Caribbean Congress in Soli-
darity with Puerto Rico’s Independence held in Panama City in November 2006:

“The basic problem is that Puerto Rico is the only Hispanic American na-
tion that remains under a colonial regime. For Latin Americans, forever
correcting this anomaly must be a matter of principle and a priority of con-
tinental proportions. What remains is to agree on whatever is necessary to
concrete the Puerto Rican right to constitute an independent republic.”

We are available to fully participate in the process under way and look forward
to further interactions through the Congressional offices of our representatives from
our state of Minnesota.

We further request that this statement be included in the official record of the
committee on energy and natural resources scheduled for hearing on Aug 1, 2013

Respectfully submitted,
MiGuEL E. FioL,
coordinator,**

ELSA PEREZ VEGA,
coordinator,

ALAN PANELLI,

MARI IsA PEREZ,

MYRNA SUAREZ,

JUAN RUAS AND OTHERS.

STATEMENT OF DENNIS O. FREYTES, AMERICAN VETERAN, FORMER PROFESSOR (PMS)
AND DEPARTMENT DIRECTOR UNIVERSITY OF PUERTO Rico, VP NAUS-AMERICAN
VETERANS SE REGION, COMMUNITY SERVANT, NATIONAL ASSOCIATION FOR UNI-
Eognélim SERVICES, VICE-PRESIDENT SE REGION (FL, GA, SC, AL, MS, MO, AR,

As a Patriotic statutory US Citizen, I thank this Honorable Body for allowing my
factual based Testimony that strikes at the heart and essence of our American De-
mocracy-Federal “consent of the governed”; just representation!

On behalf of millions of disfranchised loyal Americans (including American Vet-
erans)—we respectfully ask the Federal Government to do right—promptly move to
end the political oppression of 2d Class US Citizens and Veterans (mainly residing
in the US Territory of Puerto Rico)—that don’t have full human individual civil
rights, and benefits; are facing institutional discrimination—to include no Federal
Vote, just representation or un-permanent US Citizenship while under the will of
Congress.

We fight for hard working and loyal patriotic US Citizens that includes my Moth-
er-Gloria E. Gonzalez-Marrero (School Teacher & Social Worker), late Father-Celio
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Freytes Menendez (a Borinqueneer Angel) who has the Combat Infantrymen’s
Badge w/Star (WW-II & Korea)—fought with the brave Hispanic segregated US
65th Infantry Regiment (Borinqueneers); Family, and Friends—that want a Federal
Government that applies equally our “We the People” US Constitution; ends institu-
tional Voter discrimination and segregation; is honest, fair and does right for all!
We (as other Americans) yearn for truth, equality, justice, and dignity as we pur-
sue the American dream! Now, is the time for American Patriots (of true grit) to
move Congress to enact a sanctioned Plebiscite: HR 2000-Puerto Rico’s Status Reso-
lution Act (a Statehood YES or NO Vote); redress this terrible wrong against the
Soul of our American democracy! The straight facts (without political spins) are:

“Canto claro como un Gallo de Manati!”

The complex US Territory of Puerto Rico’s equal rights quandary, that affects mil-
lions of discriminated US Citizens, is not only about a “Group” Vote on the status
question, but, more important, it’s about protecting individual civil rights in our rep-
resentative democracy-where the US Citizen should be the epicenter of our Repub-
lic, not the US Government’s un-democratic territorial control of the land & People.
All Federal Laws and US Constitution are supreme in PR. (The Federal Govern-
ment controls or oversees the currency, economy, security, borders, shipping, taxes,
benefits. . . and all local laws.)

Our factual history states: in 1898, the U.S invaded Puerto Rico (PR), as part of
the Spanish American War, and forcefully took it as a spoil of combat. . .made it
a US Territory (Colony) that for 115+ years, falls under the absolute un-democratic
control of the Federal Government (per the *U.S. Constitution Article 4, trite Terri-
torial Clause that states: “The Congress shall have power to dispose of and make
all ﬁeedﬁél Rules and Regulations respecting the Territory. . .or property belonging
to the U.S.”)

In 1917, Congress erred in imposing on PR-a statutory “2d Class US Citizenship”
(without all rights responsibilities, & benefits) that doesn’t permit loyal US Citizens
(including fighting US Veterans) to vote in Federal elections (to include for their US
President-Head of State) nor have just representation in the Congress that deter-
mines their destiny nor permanent US Citizenship, under our noble USA Flag—ac-
tions that conflicts with the spirit of our democracy; constitutional civil rights equal-
ity amendments!

During 1901-1922, the “Insular Cases” were decided by Federal Courts (in a racist
era) that supported a biased Congress/ Federal Government contention that Puerto
Rico was an “un-incorporated” US Territory (more foreign than domestic. . .); was
a possession or property that belonged to the US. Thus, Congress had the un-demo-
cratic power to not fully apply the US Constitution to Puerto Rico! Till today, this
unequal and un-democratic application of our Constitution results in institutional
discrimination, and Voter segregation of US Citizens, depending on where US Citi-
zens reside under our noble US Flag! The “un-incorporated” term is not found in
our Constitution. It is a historic fact that some Congressmen and Federal Judges
(of the time) as they coined this term—made outrageous racist and biased com-
ments, e.g., “Because of different origin and language. . . Puerto Ricans were infe-
rior mestizos; could not govern themselves. . .”—which incorrectly is still the basis
of Federal governance of the US Territory of PR!

Many of these discriminating insular cases, the most egregious Bidwell and Bal-
zac have not been completely overturned, but, have been sustained in modern Fed-
eral Court decisions that still uphold the right of Congress to “differentiate” (dis-
criminate) when applying the US Constitution to PR! Where is the Patriotic outcry
against an aged wrong; and where is our Federal Government (to include our US
President and the US Justice Department) that have taken no action to protect indi-
vidual civil rights for all? Are US Citizens from Puerto Rico-still seen to be less wor-
thy than other US Citizens?

Former Chief Judge Torruella (US 1st Circuit Court of Appeals) in his Book-has
critiqued the judicial system and compares the “Insular Cases” (1901-1922), that de-
fined the status of Puerto Rico to Plessy v. Ferguson (separate but equal doctrine
to justify racial segregation) that was overturned with Brown v Board of Education
(1954)—to Puerto Rico’s case of un-democratic inequality (2d Class US Citizenship).

Judge Torruella states, “The Supreme Court continues to cling to this anachro-
nistic remnant of the stone age of American constitutional law notwithstanding that
the doctrines espoused by the “Insular Cases” seriously curtail the rights of several
million citizens... of the US.” Reflecting on over 115+ years of US un-democratic con-
trol of Puerto Rico, Torruella further says: “the disparity of rights that result from
this relationship has in my opinion for too long been relegated to the back burners
of American constitutional thought and dialogue...” and “whatever the future holds
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for this island, its people should strive for the equality which has too long eluded
them?”. ;

Current US District Judge GELPI, in 2008, stated in a decision: “. . .The unequal
and discriminatory fiscal treatment given to Puerto Rico. . .is conspicuous and egre-
gious. More so, it is not an isolated incident of the federal government disparately
treating Puerto Rico and the nearly four million United States citizens living in or
moving to this territory.”

e Under the Insular Cases doctrine (Balzac vs Porto Rico-1922), the court deter-
mined that Puerto Rico was an unincorporated territory (more foreign than do-
mestic); only fundamental constitutional rights extended to unincorporated
United States territories apply, others can be denied by Congress. . .In an un-
incorporated United States territory Congress can also differentiate (discrimi-
nate) against the territory and its citizens so long as there exists a rational
basis for such disparate treatment. Califano v. Torres, (1984); Harris v. Rosario
(1980).

Per US Constitution—PR can only be: a State or Territory under the sovereignty
of the US. Besides, the only Non-Territorial Statuses are: Statehood or Independ-
ence, period. But, some distort the truth to fool people—by referring to PR’s Status
as “Commonwealth” or translated in Spanish-ELA (Free Associated State). These
terms are not found in the US Constitution! They are (no meaning) political names
for a local regulated government (with some broad powers) allowed under the con-
trol of Congress.

The PR Resident Commissioner represents about 4 million US Citizens (that pro-
portionally is equal to six US Representatives and two US Senators)—with no vote
in Congress. This is not democracy!

This iconic American Hispanic civil rights issue that strikes at the Soul of our De-
mocracy—“consent of the governed”—has not received the National attention it mer-
its! But, now we must act with truth & fairness (no political incongruence, rhetoric
or spin). . .; not stereotype, but, soar above political closet bias to advance our de-
mocracy; ensure equality; break Puerto Rico’s trite Territorial un-democratic shack-
les!

*Note: About 5 million US Puerto Ricans have “voted with their feet”—moved to
the States with more on the way. . .To help stem the flow, PR’s Status issue must
be promptly resolved.

Abraham Lincoln & Martin Luther King (which stood for equality; a government
by & for the People) would be appalled at PR’s un-equal Federal status! US Presi-
dent Regan said: it was an “un-natural” state (favored statehood); is among other
US Presidents, Gov. Jeb Bush, Rep. Serrano, Attorney General Thornburg. . .and
Others that are for ending a 2d Class US Citizenship; un-democratic Territorial Sta-
tus.

Moving forward, PR held an internal plebiscite (Nov. 2012). Results: 54%
(958,915) —end Territorial Status; 61+% (824,195) Statehood; 5% (74,812) Independ-
ence. . . (Voted: 78%-See Notes below.)

However, the political misinformation, and misinterpretation of the results have
begun; some are trying to discredit a democratic Plebiscite where everyone had the
opportunity and duty to vote. These crafty Politicians don’t want some ballots (left
in blank) to count; try to impossibly divine how People would vote! The plebiscite
results were clear—a Non-Territorial Status through Statehood won as duly ratified
by the PR’s Elections Commission. The People’s democratic Vote (within the law)
must be respected by all!

After 115+ years of non-action, the Federal Government must not cloud the truth
or give excuses, but, promptly intervene to protect all individual civil rights; end an
un-democratic Federal Territorial Status that goes against the grain of our Amer-
ican democracy; enact HR-2000 (“Puerto Rico Status Resolution Act”—yes or no vote
on Statehood); ratify any free majority decision for Statehood; start the transition
process (which should not take more than 3-5 years) to admit Puerto Rico as the
51st State of our Union.

In the final analysis, the duty of the Federal Government (which at times has
been benevolent) is to: educate; end political discrimination; enact HR 2000 or at
least conduct a self-determined Plebiscite with honest constitutionally non-terri-
torial defined Options (that don’t fool people); achieve political equality:

o Statehood (US Citizenship & US Constitution; PR State Sovereignty and Iden-
tity)

e Independence (PR Citizenship & PR Constitution; loss of protection of US Con-
stitution). *Associate Independence: Free Association or ELA Soberano—are
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forms of Independence because a Nation can’t be sovereign or enact a pact when
under the loyalty, Citizenship & Constitution of another Nation.)

e The US Territory option should not be in play because it is un-democratic; con-
tains a Puerto Rican rejected repressive dinosaur statutory 2d Class US Citi-
zenship; is incongruent/ conflicts with equal civil rights amendments of the US
Constitution; our representative democracy.

e Let all statutory US Citizens (born in PR) vote (no matter the residency) be-
cause the outcome affects them (have “standing”)—could lose their, under the
will of Congress, un-permanent US Citizenship.

e A Pact can contain certain benefits. . .; but, it surrenders certain sovereign
rights until the Pact is terminated by either side; with no opportunity for State-
hood or permanent US Citizenship.

MACRO CONTRIBUTIONS INCLUDE

US Puerto Ricans are the 2d largest US Hispanic segment of our US population-
about 9 million strong with most residing in the States (5m) & 4m in PR—whose
Ancestors (roots/ heritage) led to the discovery of Florida; brought advance civiliza-
tion (of the times), Christianity, Horses, Cattle, Pigs. . . to the settlement of the
USA—107 years before the Pilgrims landed. . . Plus, Puerto Ricans supported and
%c‘)]ught in the US War of Independence with General George Washington; Civil

ar...

Puerto Rico (with more population than 24 States) is the oldest Territory in US
History; has bravely defended the US Flag to include the US 65th Infantry Regi-
ment (Borinqueneers-since 1898) that suffered segregation, discrimination, and un-
equal US Citizenship, yet, bravely fought for all of us. Its Colors were passed to the
PR National Guard which is serving, along with other Patriots from PR, in the
Global War on Terrorism. They loyally sacrifice; fight. . . shed blood in defending
the US—for the good of all.

General of the Armies (5 Stars) Douglas MacArthur once said: “. . .the Puerto
Ricans. . .of the gallant 65th Infantry on the battlefields of Korea by valor, deter-
mination and a resolute will to victory give daily testament to their invincible loy-
alty to the United States. . .They write a brilliant record of achievement in battle
and I am proud indeed to have them in this command. I wish that we might have
many more like them!”

PR is a valuable US Territory, with an educated bi-lingual Work Force, that
serves, among other things, as a unique open market that fuels about one million
American jobs; buys about $21 billion in US Goods & Services; is the US world’s
eighth trading partner, and 4th largest purchaser of goods (buys more products from
the U.S. mainland than many larger countries such as Italy, Russia or China). Also,
it’s an important defense outpost, a big pool for recruiting military personnel; a
phlaitrma::eutical, Microsoft Computer Programs, and other Industries’ center of Ex-
cellence!

US Citizens in PR, like other States, are a very complex group of people that are
legally born US Citizens-part of our US multi-ethnic and beautiful “Tapestry” of vi-
brant colors that is united and bonded together by loyalty to our US Constitution;
common values, a yearn for Liberty and pursuit of the American dream. They are
very proud of their roots, linage, and heritage as part of the shared macro Western
culture. Plus, as most enlighten US Citizens, they believe in: God, love, truth, fair-
ness, justice, democracy, freedom. . .; are hard workers, family oriented; community
servants. . .—US values engrained!

Don’t align with those that misinform, stereotype, or make biased excuses (e.g.
culture, language, consensus. . .) or maintain the colonial mindset. PR has the
same macro-culture as other States. More Spanish is spoken in the States than in
Puerto Rico! (The US is among the largest Spanish Nation in the World; has no offi-
cial language; is a land of Immigrants that comes together for the good of all!)

Each State has its own sovereignty, identity, diversity, and unique customs, so,
should Puerto Rico—who’s loyal US Citizens, deserve the same rights as alll We
must stop institutional discrimination; the mal-interpretation of our modern Con-
stitution. Our Nation is formed by the union of States focused on Equality (pro-
tected civil rights), Justice, Liberty. . .for the good of all!

EQUALITY NOW!

We now own our Constitution; not our fore Fathers! If there are constitutional
contradictions—conflict between the old un-democratic Territorial clause (land do-
main laws) and the Bill of Rights and other equality amendments, the Federal
Courts should favor individual civil rights. . .; ensure the US Citizen is the focus
of our democracy...Plus, the 14th Amendment states that you are a US Citizen if
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you are born in a State or Naturalized. (Statehood is the only Status that guaran-
tees equal & permanent US Citizenship.)

The President/Federal Government/Justice Department should move to clearly
overturn the US Supreme Court Balzac decision (1922) which is to US Citizens in
Puerto Rico what Plessy v. Ferguson (“separate but equal” doctrine) was to African
Americans before Brown v. Board of Education. Let’s not be incongruent-the US
Constitution should equally apply to all US Citizens residing in PR; under our
grand USA Flag! If not, there is discrimination; voter segregation. . .—no Federal
consent of the governed!

In the interim, until institutional equality is achieved and the Status issue is
promptly resolved: Congress must incorporate PR; provide more representation,
allow six Territory Representatives (TR) with full vote in the US House (propor-
tional to the population) which isn’t prohibited by our Constitution...

In the long range, amend the US Constitution to ensure it is not left to misinter-
pretation that once you acquire a US Citizenship it isn’t under the will of Congress,
but, under the will of the People’s US Constitution-with permanency, full rights, re-
sponsibilities, and benefits! Let us truly set a world shining example of a great Na-
tion under a representative democracy for all!

A representative Government should serve the People, not be their Master; un-
fairly subjugate them with no right to just representation in Congress. There is no
true democracy without equal representation; protected individual civil rights. Even
if one US Citizen can’t Vote. . .it is one too many! The original Territorial Clause
was written in another biased era. . .when the founding Fathers (with no Women,
Blacks, or Hispanics participation; some had slaves) brought a wondrous general de-
mocracy, but, were more focused on uniting sovereign States; organizing a Federal
Government and US boundaries. . . Thus, based on the times, they didn’t focus the
US Constitution on the US Citizen (with equal rights). Now, our democracy has
evolved with its amendments! Today, US Citizenship equality (per the US Constitu-
tion’s Amendments/ Bill of Rights) is more important. We now own our US Constitu-
tion; let’s make it better!

Now it’s time for bold leadership; Patriots with true grit must rise to the occasion!
Individual Civil Rights are totemic to our democracy; must be protected against
“Federal political oppression” or like former US Patriots said, the “tyranny of a ma-
jority”! Territories are undemocratic dinosaurs of our trite colonial past!

Congress with truth, fairness, & justice must promptly do right: ensure equal US
Citizenship; per the People’s determination—admit the US Territory of Puerto Rico
as the 51st State of the Union or give them Independence! True Patriots shall over-
come! Please, ponder this—

Patriotic Question: If you support the essence of our Democracy-consent of the
governed (just representation); an equal US Citizenship & just application of the US
Constitution; protected individual civil rights; ending political discrimination under
our US Flag, then, will you heed the truth; take prompt action to end a non-perma-
nent “2d Class US Citizenship” (that affects millions of US Citizens-including fight-
ing American Veterans that can’t Vote); end political oppression and the trite un-
democratic Status of the US Territory of Puerto Rico; advance American Democracy;
ensure equal US Citizenship?

THANKS for the great things you do for the good of all: Family, Community,
USA, and Humanity!

* SUMMARY

Based on the facts, (e.g. Insular Cases-Balzac; Harris vs Rosario; other Cases; Re-
ports):

1. Based the racist Insular Cases: Congress can differentiate (discriminate);
not apply equally the US Constitution to the US Citizens in PR. . .which goes
against the grain of our representative democracy.

2. The US Supreme Court hasn’t decided a case or Congress hasn’t written
any clear laws to refute: Puerto Rico is an un-incorporated (foreign) US Terri-

tory...
3. US Citizens born in Puerto Rico are not covered by the 14th Amend-
ment. . . Thus, they don’t have a permanent US Citizenship. (Naturalization

may only be applied in a State, not on foreign land of an un-incorporated Terri-
tory which belongs to the US but it is not a part of it...) Individuals born in
Puerto Rico are not US Citizens by virtue of the Constitution of the US, instead
they are 2d Class US Citizens by revocable laws of the US Congress.

4. A Future Congress can revoke the Laws or is not bind by a previous Con-
gress, thus the US Citizenship permanency of all born in Puerto Rico is in ques-
tion. . .
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5. Most US Citizens born in Puerto Rico have a statutory 2d Class non-per-
manent US Citizenship, no matter where they reside under our American
Flag. . .

Enclosures* (Facts & Back-up Notes follows.)

STATEMENT OF EMILIO PANTOJAS-GARCIAT
THE PUERTO RICO STATUS QUESTION: CAN THE STALEMATE BE BROKEN?}

The result of what has been said is that while in an international sense
Porto Rico was not a foreign country, since it was owned by the United
States, it was foreign to the United States in a domestic sense, because the
island had not been incorporated into the United States but was merely ap-
purtenant thereto as a possession. Justice Edward Douglas White U.S. Su-
preme Court, 19011

Finally, at the Herat of this Report and central to the lives of many Puerto
Ricans, is the issue of the political status of Puerto Rico. I am firmly com-
mitted to the principle that the question of political status is a matter of self-
determination the people of Puerto Rico...Both the President and Congress
have roles to play to help Puerto Rico settle its future status; I am committed
to working with Congress to ensure that a fair, clearly defined and trans-
parent process is available for the people of Puerto Rico to decide on their
future for themselves.

George W. Bush

Report by The President’s Task force on the Puerto Rico Status. March
2011

Since the United States invasion of Puerto Rico on July 25, 1898, the Island expe-
rienced several changes in its political system from a military government to the
current Estado Libre Asociado (Free Associated State), known in English as Com-
monwealth. Yet, as the above quotes—one hundred and ten years apart—reveal, the
Island continues to be a possession of the United States: an unincorporated territory
that belongs to, but it is not part of that nation. While the United States sought
to present the creation of a “Commonwealth” as an act of political self determination
and was able to remove Puerto Rico from the United Nations’ list of non-inde-
pendent territories, the status question continues to be the key axis of Puerto Rican
politics and U.S.—Puerto Rico relations.

This essay shall address three issues: why does the status question continue unre-
solved; what is the current status of the “status question”; and finally, can the stale-
mate on this issue be surmounted.

A BRIEF HISTORICAL BACKGROUND

Puerto Rico became a colony of the United States as a result of the Spanish-
Cuban-American War of 1898. Along with Puerto Rico, Cuba and the Philippines
came under American sovereignty. From 1898 to 1900 Puerto Rico was ruled by a
military government.

In 1900, with the passage of the Foraker Act (officially the Organic Act of 1900),
Puerto Rico was afforded a civilian government. The U.S President appointed a ci-
vilian governor, all cabinet members and a Resident Commissioner to the U.S. Con-
gress. An 11 member Executive Council was established. All members of the Council
were appointed by the U.S. President: five individuals were selected from Puerto
Rico residents while the rest were from those in top cabinet positions, including the
Island’s attorney general and the chief of police. The Act provided for a House of
Representatives with 35 members elected from the local political parties. A Judicial
system with a Supreme Court was also established, with all judges appointed by the
U.S. President. All federal laws of the United States were to be in effect on the Is-
land and thus a United States (Federal) District Court was also established. Puerto

*Enclosures have been retained in committee files.

7 Senior Researcher and Professor of Sociology, Center for Social Research, University of Puer-
to Rico, Rio Piedras. emilio.pantojas@upr.edu. Thanks to my research assistant, Luis J. Cintron
Gutiérrez, of the Graduate Program in Sociology at University of Puerto Rico, Rdo Piedras.

i Paper presented at the 38th Annual Conference of the Caribbean Studies Association, Panel
15 A, What future for the Non-Sovereign Caribbean?, Grenada, W.I. June 7, 2013.

1Quoted in Christina Duffy Burnett and Burke Marshal (eds.), Foreign in a Domestic Sense:
Puerto Rico, American Expansion and the Constitution (Durham, London: Duke University
Press, 2001), 13.
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Rican citizenship was created thus making Puerto Ricans “foreign in a domestic
sense.”

In 1917, the Jones Act provided a new legal framework to Puerto Rico U.S.—rela-
tions. American citizenship was granted to Puerto Ricans, an elected Senate was
created and the Resident Commissioner would now be elected as well. The Act also
provided a Bill of Rights and maintained the elected House of Representatives. As
Puerto Ricans became U.S. citizens by statute, they could be conscripted into the
ISJ.S. armed forces but could not run for president, even if they resided in the United

tates.

No major changes to the Jones Act were made until 1946. With the creation of
the United Nations and the imminent decolonization processes to dismantle the old
empires after WWII, the United States President Harry S. Truman appointed the
first Puerto Rican governor and later Congress passed a law allowing for the elec-
tion of the Puerto Rican governor, which came in effect in 1948. Thus by 1948 the
basis of the “Commonwealth” status formula was in place: locally elected govern-
ment with a republican form (three branches), U.S. citizenship and a bill of rights.
Between 1950 and 1952 the U.S. Congress dealt with the Puerto Rican status ques-
tion by enacting a new “Federal Relations Act” (Public Law 600) that replaced the
Jones Act, and providing for a process for Puerto Ricans to form a Constitutional
Assembly in order to write a local constitution fashioned after, and subject to, the
Constitution of the United States and the approval of Congress. After changes were
made by the U.S. Congress, a referendum was held on March 3, 1952 and eighty-
one percent of the electorate supported the creation of the Estado Libre Asociado
and the new Constitution.

Much has been said about the fact that the Nationalist Party, which opposed
Commonwealth as a “colonial ploy” to free the United States from United Nations
supervision on Puerto Rico, was repressed previous to the 1952 plebiscite. The fact
of the matter is that many nationalist were imprisoned and a “gauge law” was
passed prohibiting seditious speech previous to the Commonwealth plebiscite in
1952. The participation rate in this plebiscite was 54.7 per cent; the lowest in any
status consultation. In 1953, the United States government informed the UN that
Puerto Rico had exercised its right to self determination. Following the report, UN
resolution 748 (VIII) recognized Puerto Rico as an autonomous, non dependent terri-
tory with self government and associated to the United States, thus removing the
Island from the list of non-independent territories and exempting the United States
from reporting on its status and affairs.

A special issue of The Annals of the American Academy of Political and Social
Science was published in January 1953 to present and celebrate this new form of
government as a showcase for democracy for the world’s “dependent areas”. The vol-
ume included contributions by major academic and political figures involved in the
making of Commonwealth such as: Governor Luis Mufioz Marin, head of the Eco-
nomic Development Administration Teodoro Moscoso, Economist John K. Galbraith
and Harvard law professors Karl Friedrich and Rupert Emerson, among others.2 In
his a(li"ticle “Puerto Rico and American Policy toward Dependent Areas” Emerson
stated:

[T]he most distinctive element is that they [the Puerto Rican people] now
have for the first time in their history given themselves a constitution and
given their consent to their relationship to the United States (...) It is argu-
able that the status which they now have does not differ greatly in sub-
stance from that which they had before; but to press that argument too far
would be to ignore the great symbolic effect of entering into a compact with
the United States and governing themselves under an instrument of their
own fashioning. . .(p. 10)

THE STALEMATE

Within seven years of the creation of Commonwealth, the very government that
fashioned it was requesting “cosmetic” changes to Law 600. In spite of all the ma-
neuvers, the world and many Puerto Ricans continued to denounce the Island status
as colonial. The Fernos-Murray Bill was introduced in Congress in 1959 to enact
those cosmetic changes. This would be the first of over a dozen bills that throughout
the years “died” in Committee or were rejected by one of the chambers of Congress
not making it to the next.

2The volume concluded with the text of the Constitution of the Commonwealth of Puerto
Rico.The ANNALS of the American Academy of Political and Social Science January 1953,
285.http://ann.sagepub.com/content/285/1.toc
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Since 1959 there have been three noteworthy initiatives in Washington to modify
the Puerto Rico status. Two of these initiatives came from the U.S. President and
occurred in the context of major shifts on inter-American policy. The first Came
from the Kennedy Administration and was linked to the Alliance for Progress. The
Alliance was a policy shift to counter the potential spread of socialist revolutions
throughout Latin America. At a White house reception held on March 13, 1961 to
announce the initiative to Latin American Diplomats and members of Congress
Kennedy stated:

As a citizen of the United States let me be the first to admit that we
North Americans have not always grasped the significance of this common
mission, just as it is also true that many in your own countries have not
fully understood the urgency of the need to lift people from poverty and ig-
norance and despair. But we must turn from these mistakes—from the fail-
ures and the misunderstandings of the past—to a future full of peril but
bright with hope.

[. . .JTherefore I have called on all the people of the hemisphere to join
in a new Alliance for Progress—Alianza para [el] Progreso—a vast coopera-
tive effort, unparalleled in magnitude and nobility of purpose, to satisfy the
basic needs of the American people for homes, work and land, health and
schools—techo, trabajo y tierra, salud y escuela.

[. . .JTo achieve this goal political freedom must accompany material
progress. Our Alliance for Progress is an alliance of free governments-and it
must work to eliminate tyranny from a hemisphere in which it has no rightful
place. Therefore let us express our special friendship to the people of Cuba and
the Dominican Republic—and the hope they will soon rejoin the society of free
men, uniting with us in our common effort.3

This event took place a month before the failed Bay of Pigs invasion, and a few
years before the second American invasion of the Dominican Republic. The treaty
creating the Alliance for Progress was signed in Punta del Este, Uruguay in August
1961. In November of that year, Teodoro Moscoso (the architect of Puerto Rico’s Op-
eration Bootstrap) was appointed coordinator of the Alliance and Regional Adminis-
trator for Latin America of the United States International Agency for Development
(USAID). On December 1961, after breaking relations with Cuba, President Ken-
nedy traveled to Latin America to promote the Alliance, visiting San Juan, Caracas
and Colombia. Governor of Puerto Rico Luis Munoz Marin was a key to Kennedy’s
new Latin American policy, being part of what at the time was called “the demo-
cratic left” in Latin America.

As a reward for the services of the Government of Puerto Rico in launching the
Alliance, President Kennedy sent the following message to Governor Munoz Marin
for the celebration of the tenth anniversary of Commonwealth on July 25, 1962.4

The achievements of the Puerto Rican people in this short period have
been remarkable. Puerto Rico has furnished an example to the world of the
benefits that can be achieved by close collaboration between a larger and
a smaller community within the framework of freedom and mutual agree-
ment. I am confident that I speak for the people of the United States as
well as their government in expressing my pride and pleasure at Puerto
Rico’s achievements.

I am aware, however, as you point out, that the Commonwealth relation-
ship is not perfected and that it has not yet realized its full potential, and
I welcome your statement that the people of Puerto Rico are about to begin
the consideration of this with the purpose of moving towards its maximum
development. I am in full sympathy with this aspiration. I see no reason
why the Commonwealth concept, if that is the desire of the people of Puerto
Rico, should not be fully developed as a permanent institution in its asso-
ciation with the United States. I agree that this is a proper time to recog-
nize the need for growth and, both as a matter of fairness to all concerned
and of establishing an unequivocal record, to consult the people of Puerto

3Modern History Sourcebook: “President John F. Kennedy: On the Alliance for Progress”,
1961.http://www.fordham.edu/halsall/mod/1961kennedy-afpl.html (May 16, 2013).

4Note that the date of the creation of Commonwealth coincides with the day of the U.S. inva-
sion of Puerto Rico, July 25. All dates quoted previously come from: New York Times Chro-
nology, 1961 .http:/www jfklibrary.org/Research/Research-Aids/Ready-Reference/New-York-
Times-Chronology/Browse-by-Date/New-York-Times-Chronology-December-1961.aspx (May 16,
2013).
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Rico, as you propose to do, so that they may express any other preference,
including independence, if that should be their wish.?

After the assassination of President Kennedy, all hopes for a reform of Law 600
and the enhancement of the Commonwealth autonomy through Presidential and
Congressional action were dampened. This eventually led to the 1967 plebiscite as
a strategy of Commonwealth supporters, who had been in power since 1940, to put
pressure for change on Washington. Yet, President Lyndon B. Johnson refused to
meet with the Puerto Rico Secretary of State, who was to deliver personally the re-
sults of the plebiscite.®

The second major Washington initiative to resolve the Puerto Rico status question
came from President George H.-W. Bush in 1989. In the context of the Enterprise
of the Americas Initiative which eventually became the Free Trade Areas of the
Americas (FTAA) initiative. In his first State of the Union Address President Bush
called on Congress to act on Puerto Rico’s political future.

There’s another issue that I've decided to mention here tonight. I've long
believed that the people of Puerto Rico should have the right to determine
their own political future. Personally, I strongly favor statehood. But I urge
the Congress to take the necessary steps to allow the people to decide in
a referendum.”

The President’s request resulted in the introduction on April 4, 1989 of the “Puer-
to Rico Status Referendum Act” (S. 712). As chair of the Senate Committee on En-
ergy and Natural Resources, which is charged to deal with issues relating to the
U.S. possessions, Senator Bennett Johnston held extensive hearings. For the first
time since the enactment of Law 600 and the creation of Commonwealth, Congress
embarked in a process of hearings and substantial deliberations on the Puerto Rico
status question. The process was so inclusive that the leader of the Puerto Rican
Independence Party expressed great satisfaction with the fact that Congress pro-
vided for the first time in history a viable and mutually agreeable definition of inde-
pendence. Various books were later written about what was termed the process of
negotiations and consultations of 1989-1990.8 In reality these were Congressional
Hearings, but not accustomed to openness and exchange of views with members of
Congress, the local politicians and pundits thought they had participated in “con-
sultations and negotiations.” They were promptly disabused as the bill was not ap-
proved in the 101st Congress. Reintroduced as in the Senate as S. 244 in the 102nd
Congress, the bill “failed to approve” in the Committee of Energy and Natural Re-
sources, never making it to the Senate floor or the House.

The last noteworthy attempt to provide for a congressionally sanctioned solution
to the Puerto Rico status question was the introduction of the “United States-Puerto
Rico Political Status Act” by Alaska Republican Don Young (H.R. 3024 in the 104th
Congress and H.R. 856 in the 105th congress). Although the bill was passed in the
House 209 to 208 votes; it was referred to the Senate (S. 472) and never made it
to the Senate’s floor.

THE 2012 PLEBISCITE: PROSPECTS FOR A SOLUTION?

The latest of the four status plebiscites sent two clear messages: (1) the majority
of Puerto Ricans are dissatisfied with Commonwealth; (2) there is a growing number
of Puerto Ricans—although still a minority—that favor a “sovereign free associated
state” or a more autonomous Commonwealth. The ballot for this plebiscite was di-
vided in two parts. On the first part voters were asked: Do you agree that Puerto
Rico should continue to have its present form of territorial status? The results were
54 per cent “no” and 46 per cent “yes”, a clear rejection of the current status. But
when given three choices on the second part of the ballot, statehood, independence
and sovereign free associated state (“sovereign Commonwealth”), the results did not
yield a clearly favored alternative. Table 1 summarizes the results of the four plebi-
scites and puts in perspective the difficulty of solving the status question.

5John F. Kennedy: "Message to Governor Munoz Marin on the 10th Anniversary of the Com-
monwealth of Puerto Rico.” July 25, 1962. Online by Gerhard Peters and John T. Woolley, The
American Presidency Project. http://www.presidency.ucsb.edu/ws/?pid=8787 (May 16, 2013).

6 Angel Collado Schwarz, “El mensaje a la metrfpolis”. E1 Nuevo D¢a. 25 de Octubre de 2012.
http://www.elnuevodia.com/columna-elmensajealametropolis-1370349.html (May 16, 2013).

7George H.W. Bush, ~“State of the Union Address,” February 9, 1989. http:/
stateoftheunion.onetwothree.net/texts/19890209.html (May 16, 2013).

8Cf. Rubén Berrios-Martinez, Nacionalidad y Plebiscito (San Juan: Editorial Libertad, n.d.),
133; Juan M. Garcia Passalacqua and Carlos Rivera Lugo, Puerto Rico y los Estados Unidos:
El Proceso De Consulta Y Negociacion de 1989 y 1990 (San Juan: n.p., 1991), 2 Vols.
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garcia.eps

Since 1967 Commonwealth has consistently lost support. Although it got the ma-
jority vote in 1993 it failed to reach the 50 percent mark. The 1998 and 2012 plebi-
scites were organized and held under the pro statehood governments of the New
Progressive Party (NPP). Pro Commonwealth leaders argue that the definitions
crafted by the PNP legislature for that formula were distorted in order to favor
statehood; hence, the “unfavorable” results in the last two plebiscites for Common-
wealth. In 1998, pro Commonwealth and pro independence voters formed a coalition
that introduced the alternative “none of the above” to the ballot, thus rejecting the
maneuvers of the NPP government to tilt the vote in favor of statehood. The former
proved to be the winning alternative, garnering 50.3 percent of the vote, thus send-
ing the message to Congress that the Puerto Rican electorate was not sure of what
it wanted but that it was not statehood, which got 46.5 percent of the vote.

The 2012 plebiscite suffered from similar maneuvering. Arguing that Common-
wealth was merely a territorial status, the ballot was split as we explained earlier.
As the plebiscite was held on the same day of the general elections, the status cam-
paign overlapped with that of the political parties vying for office. The leader of the
pro Commonwealth Popular Democratic Party (PPD) thus asked its supporters to
vote “yes” on the first part of the ballot (supporting Commonwealth) and to leave
blank the second part as a sign of protest. The results of the election were a victory
for the PPD over the NPP. On the plebiscite, the current form of Commonwealth
was rejected while statehood achieved a pyrrhic victory.

Although statehood got the most votes of any alternative on the second part of
the ballot, 44.4 percent, the blank votes combined with the votes for “sovereign free
associated state” amounted to 50.7 percent. Moreover, the share of votes for state-
hood decreased by 2.1 percent from 1998. The pro statehood leadership argued to
no avail that statehood had won by 61 percent, as the blank votes for the second
part of the ballot should not be counted to certify the results. Yet, as these were
“protest votes”, they became part of the calculations in spite of the protestations of
the NPP leadership.

Chart 1% better illustrates the tendencies in the four plebiscites. There are two
steady tendencies, one at the bottom of the chart, independence, and another at the
top of the chart, statehood. Neither has grown much in the 46 years since the 1967
plebiscite. Statehood went form an initial 39 percent in 1967, to a high 46.5 percent
in 1998, and down to 44.6 percent in 2012. Independence hovers at the bottom and
has never reached the 5 percent mark. Commonwealth is clearly loosing support,
as the results of the first part of the 2012 plebiscite demonstrate, but “sovereign
Commonwealth” seems to be on the rise, gathering 24.2 percent of the vote, up form
0.3 percent in 1998.

In the absence of a clearly favored alternative, the U.S. Congress and President
remained silent on the 2012 plebiscite. Finally, on April 2013 the White House an-
nounced the allocation of “$2,500,000 for objective, nonpartisan voter education
about, and a plebiscite on, options that would resolve Puerto Rico’s future political
status, which shall be provided to the State Elections Commission of Puerto Rico:
Provided, that funds provided for the plebiscite under the previous proviso shall not
be obligated until 45 days after the Attorney General notifies the Committees on
Appropriations that he approves of an expenditure plan from the Commission for
voter education and plebiscite administration, including approval of the plebiscite
ballot; Provided further, that the notification shall include a finding that the voter

*Chart has been retained in committee files.
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education materials, plebiscite ballot, and related materials are not incompatible
with the Constitution and laws and policies of the United States [sic].”®

Following the President’s action, Puerto Rico’s Resident Commissioner to the
House of Representatives and NPP leader, Pedro Pierliusi presented the bill HR
2000 the “Puerto Rico Status Resolution Act”, proposing a statehood “yes” or “no”
plebiscite. After loosing face with the claim that statehood “won” the 2012 plebiscite
with 61 percent of the vote, the statehood leader and new president of the NPP,
seems to be willing to “roll the dice” in an all or nothing gamble. As Puerto Rican
Congressman José Serrano warned, if a vote for statehood is lost, this alternative
will be sidetracked for at least a generation.

But given the fact that Congress has not acted on any of the more than a dozen
status bills presented since 1952, this gamble may prove to be superfluous. More-
over, Republicans hold the majority in the House and they have traditionally op-
posed statehood for Puerto Rico because: (1) the Island is culturally a Latin Amer-
ican Spanish speaking nation, merely 10 percent of the Puerto Ricans living on the
Island are fully bilingual according to the 2010 U.S. Census; (2) the political alle-
giance of Puerto Ricans is to the Democratic Party, which would add two Senators
and five or six Representatives for that party. To these reasons, new ones have been
added: The government of Puerto Rico is nearly bankrupt; the Island’s GDP has
dropped over 10 percent in the past decade; unemployment was 16 percent in 2012;
migration to the mainland is at a rate of 35,000 annually and the population
dropped by 2 percent between the 2000 and 2010 population censuses. Some pundits
argue that Puerto Rico would be a “beggar state” and a burden to Federal finances
at a time of fiscal duress.

It is reasonable to conclude that, with these measures, both President Obama and
Resident Commissioner Pierluisi are simply posturing to satisfy political promises
made to their constituents. It is unlikely that Congress will act on any of these two
proposals, and the stalemate shall continue.

SOCIETY FOR AMERICAN VALUES AND ENLIGHTENMENT IN PUERTO RICO,
SAN JuaN, PR

(INTRODUCTION)

My name is José Garriga-Pico and I appear in representation of the Society for
American Values and Enlightenment in Puerto Rico (SAVE PR), a non-partisan civil
society group of citizens committed to the protection and promotion of American val-
ues and interests in Puerto Rico. Currently, I am professor of Political Science at
the University of Puerto Rico where I have taught since 1979 with brief interludes
at the National Autonomous University of Mexico, Boston University and North-
eastern University. From 2005 to 2008, I was at large state senator in Puerto Rico.
I am a Toll Fellow of the Council of State Governments. I currently do not occupy
any political office.

(THE IMPORTANCE OF THE NOVEMBER 6, 2012 PLEBISCITE)

The protection of American values and interests in Puerto Rico requires that the
Senate acts forthrightly on the results of the November 6, 2012 Plebiscite which ele-
vated the question of the status of Puerto Rico to the national agenda. Said results
were a clear victory for the “NO” option in the first part of the ballot. (See Appendix
1.)* The meaning of such a vote is that the American citizens living in Puerto Rico
have rejected the continuation of the territorial condition to which they consented
by referendum in 1951.

In 1776, our forefathers declared the independence of our original thirteen colo-
nies based on the fact that King George III had violated the principle of government
by the consent of the governed. The Puerto Rican electorate served notice last No-
vember that they do not wish to continue being governed in the way and through
the institutions and laws that, by their own accord, govern them currently. That is
the American way of bringing about political change. The Senate of the United
States, taking the respect for the wishes of the electorate as a core American polit-
ical value, has a duty to act expeditiously to insure that these democratically ex-
pressed wishes are respected and implemented. Anything short of that would not
live up to our blessed principle of government by consent of the governed.

9“Puerto Rico Status Vote Proposed by White House”, The Huffington Post. April 10, 2013.
http://www.huffingtonpost.com/2013/04/10/puerto-rico-status-vote n_ 3056579.html (May 16,
2013).

* Appendix 1-2 have been retained in committee files.
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The request for the end of the current status, of course, Brings us to the question
of what it should be substituted with. The wish of the American citizens who voted
on this question was clear: Congress should admit Puerto Rico in the Union on an
equal footing with all the other states. That has been historically the American way
with all the territories that have been under the American flag for more than a hun-
dred years. That is what the hundreds of thousands of Puerto Ricans who have
fought side by side with their fellow American citizens in all our wars of the twen-
tieth and twenty first century deserve. Simply put, statehood, for American citizens,
is the American way.

(THE IDEOLOGIES OF THE POLITICAL SECTORS IN PUERTO RICO)

There should be no dispute in this Senate or in Puerto Rico that in response to
the results of the plebiscite, this Senate should proceed to approve an enabling act
to admit Puerto Rico to the Union but I would be professionally remiss if I failed
to recognize that there are persons in Puerto Rico that do not consider themselves
Americans and hence do not favor statehood.

There is a diversity of groups of this persuasion. Some simply hate the USA, and,
will take sides with any party that attacks our country and its institutions. Unfortu-
nately, as the events in the mainland have made well aware, there are many non
Puerto Rican persons and groups all across our great nation that also feel and act
that way. And yet, we still respect their freedom of expression and their right to
the protection of their civil rights. That is the American way.

Other groups and persons (in Puerto Rico as in other territories and states), even
when they are citizens, they don’t feel or identify themselves as Americans but cher-
ish the identity of the “old country”. In the mainland, these persons form ghettos,
in Puerto Rico they favor independence and are a very small part of the population.

A somewhat larger group of voters do not favor statehood because of the language
barrier yet fear greatly losing their American citizenship and the economic con-
sequences of not being part of the American economy. Hence they favor continuation
of the current status or free association in the style the Republic of Palau, an option
which most of the public fail to comprehend in all aspects. For example, the pro-
moters of free association and even those of independence claim that they will retain
American citizenship, American currency, American military protection and free ac-
cess to jobs and schools in all the states even after Puerto Rico becomes sovereign.

The majority of the population feels that Puerto Rico should become a state as
reflected 1n the plebiscite results and other independent polls because as Puerto
Rican Americans they want they Island to be forever part of the Union.

(THE OBJECTIONS)

Persons and groups who do not identify themselves with America and its values
object the results of the plebiscite mostly because they do not believe that the status
of Puerto Rico should decided by means of a plebiscite not only because they do not
share American democratic values but because they realize that they do not have
the support of the majority of voters. Hence they promote the Constitutional Assem-
bly, an instrument made popular in Latin America by Hugo Chavez to promote po-
litical change. And yet, whenever they have had the opportunity to legislate such
assembly they have shrunk from doing because, ultimately, they do not want any
change in the present territorial condition.

It is for this very same reason that they do not want the Congress to legislate
to sponsor a plebiscite in Puerto Rico regarding status options. This also explains
why they want complicated ballots with many alternatives which tend towards
stalemate and inconclusive and even contradictory results. It is for this reason that
they try to confound the interpretation of the results of the November 6, 2012 plebi-
scite.

Whatever they allege regarding these results on fact is clear: Statehood obtained
more votes than any other option. Indeed it obtained a hefty majority among those
who casted a vote among the status options in the second part of the ballot. They
argue, however, that contrary to the American tradition unmarked ballots should
be counted as favoring a particular option, the status quo, which is politically unac-
ceptable and juridically void. But even accepting for the sake of argument their alle-
gation that these non-votes should be counted as part of the base, it would be un-
American to make the loser a winner arguing that the real winner only attained
a plurality. By all counts, statehood won.

(RULES OF INTERPRETATION)

In part the confusion created based on the plebiscite results is due to a lack of
firm principles of interpretation of the results in the local law that mandated it. To
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try to prevent confusion, even before the plebiscite, I appeared in representation of
LULAC in front of members and staff of the Presidential Task Force on the Status
of Puerto Rico and presented them a “Suggested Interpretation and Action Policy
Regarding the Possible Results of The Plebiscite on Puerto Rico’s Status of 2012”.
(See Appendix 2) After the plebiscite, I again returned to the Task Force, rep-
resenting LULAC, to interpret the result according to the criteria I had proposed
before the event. (See Appendix 3) My conclusions were that same what I am pre-
senting here: The People of Puerto Rico voted for change in their status; they se-
lected statehood as their preferred options for change. It is now up to the Congress
to pick up the ball and continue the process of ascertaining how that change will
occur.

(CONCLUSION)

Affirming that statehood won the plebiscite is a different question from saying
that the Congress has to admit Puerto Rico to the Union without further consulta-
tion. In the American history and tradition admission of states has been the product
of political processes of negotiation between the citizens in the territory and the
Congress. What the victory of Statehood in the plebiscite means is that the Amer-
ican citizens in Puerto Rico are ready to begin negotiating the terms of admission.
In this process, Congress should ask the People of Puerto Rico to confirm their
choice of statehood in a federally mandated referendum to vote statehood up or
down. I feel that HR2000 (Pierluisi Bill) in the house is an adequate model to do
this. The Senate should promptly introduce and consider a similar bill to begin the
process of hearings on the matter.

STATEMENT OF THE ALLIANCE FOR SOVEREIGN FREE ASSOCIATION (ALIANZA PRO
LIBRE ASOCIACION SOBERANA); REFERRED TO AS ALAS

THE RIGHTFUL REPRESENTATIVE OF THE FREE ASSOCIATION ALTERNATIVE

The Alliance for Sovereign Free Association (Alianza pro Libre Asociacion
Soberana or ALAS) is a non-partisan citizens organization dedicated to the
decolonization of Puerto Rico, via the adoption of a treaty of free association be-
tween Puerto Rico and the United States of America. In 2012 ALAS was certified
by the Puerto Rico Elections Commission to represent the option Sovereign Free As-
sociated State (Estado Libre Asociado Soberano or ELA Soberano) in the Puerto
Rican status plebiscite held on November 6, 2012. In the aforementioned process,
the ELA Soberano was defined as a free association in accordance with Resolution
1541(XV) of the United Nations, and within the legal framework of the concept as
treated in the 2011 Presidential Task Force Report on Puerto Rico’s Status.

The CENR has opened verbal participation in the Status Hearing only to the po-
litical parties that represented an alternative within the plebiscite. Hence, not being
a party, ALAS was not invited. This exclusion was unwarranted. In the plebiscite,
the free association alternative obtained 454,768 votes (33.34%). ALAS has therefore
been entrusted by these voters with the legal, political and moral right to continue
representing them in all matters related to the final status of our country, particu-
larly as it pertains to free association. None of the parties invited to the Status
Hearing can legitimately claim this representation.

CENR’s actions with respect to ALAS might be construed as an unintentional
oversight, but many view it as disrespectful—or at the least, inconsiderate—towards
the only organization that has official recognition as the defender of Free Associa-
tion, an option that may very well become the status preference of the majority of
Puerto Rican’s, and probably of considerable political convenience for the United
States of America as well. I stress this point because future congressional actions
may require the representation of the free association option and, at present, that
representation falls upon ALAS. This fact should not be overlooked by the CENR
if its procedures are truly to be dressed in the cloth of democracy.

THE STATUS PROBLEM

Puerto Rico has been a non-incorporated territory of the United States of America
since 1898. As such, it is subject to the absolute powers of Congress over USA terri-
tories and possessions. In fact, although Puerto Ricans have been American citizens
since 1917, while residing in PR they cannot vote for the President nor can they
elect voting representatives to Congress.

In 1952 the Island gained a certain degree of self-government with the creation
of the Commonwealth of Puerto Rico, but its colonial nature —or territorial char-
acter, if this language suits better—went unchanged. Since its creation, the Com-
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monwealth of Puerto Rico has not evolved towards greater autonomy. On the con-
trary, federal laws and policies have encroached upon all walks-of-life on the Island,
leaving local government with even less authority to manage its own affairs. It is
true that during the 50s and 60s the Commonwealth was able to attract outside in-
vestment capital, mostly from USA manufacturing companies, to stimulate growth
and modernize the Island. However, since the late 1970s PR has actually stopped
growing in real terms.

Most Puerto Rican economists equate PR’s economic transition —from an agri-
culture-based society to an industrial-based society—to the stimuli provided by the
extraordinary USA economic expansion during the postwar years. A higher edu-
cational level achieved during the same period added to that development. But con-
ditions have changed. The world moved towards greater international cooperation
and free commerce. As the USA opened its commercial borders to other countries,
PR lost one of its principal competitive advantages: unique access to the USA mar-
ket. Also, PR’s fiscal autonomy was impaired since its powers to impose commercial
tariffs to imported goods —to protect agriculture and other emerging economic ac-
tivities—was infringed by several free-trade agreements negotiated by the USA, not
necessarily taking PR’s best interest into account. In addition, Section 936 of the
USA Tax Code was repealed in order to terminate federal tax exemptions to Amer-
ican companies established in PR. Gradually, the islands’ industrial base dimin-
ished. The default, however, was not compensated by new economic activities but
rather by an unhealthy increase in federal transfers. From PR’s perspective little
else could be done, since the development of a self-sustaining economy required the
exercise of sovereign powers, not at its disposal.

We will not enter into the details of the social and economic crisis of Puerto Rico
since it is well documented in other writings, and certainly known to the members
of the Senate Committee on Energy and Natural Resources. Suffice it to say that
it is linked to the political status of PR, thus making the solution of the status prob-
lem a critical necessity.

The relation between the deteriorated conditions of PR and its territorial status
is not a simple allegation of ALAS. In fact, it has been plainly acknowledged by the
White House Task Force on Puerto Rico’s Political Status. In its 2005 report to
President Obama, the Task Force clearly states that “. . . the status question and
the economy are intimately linked. . . And although there are a number of eco-
nomic actions that should be taken immediately or in the short term, regardless of
the ultimate outcome of the status question, identifying the most effective means
og assisting the Puerto Rican economy depends on resolving the ultimate question
of status.”

PUERTO RICO’S POLITICAL RESPONSE

Most Puerto Rican professionals and the middle working class object to the policy
of dependency—fostered by all USA Administrations—whereby PR’s poor receive so-
cial aid through many federal programs, but the Island’s economic system is left to
fend on its own. As a result, dependency grows and development stalls. Some see
this situation as stemming from a lack of adequate federal attention on Puerto
Rican affairs. Others see it as a result of federally imposed dispositions approved
without regard to PR’s needs and economic realities, crippling its capabilities for
self-sustained development. As a result, two conflicting paradigms have emerged.
One looks upon continued U.S. federal intervention as a solution, the other seeks
self-sufficiency through the exercise of sovereign powers.

The group in favor of more USA intervention may be divided into status quo de-
fenders and advocates for federal statehood. The former argue that with assured
federal aid and adequate economic policies hard times will eventually subside. The
latter speak of acquiring political equality with fellow Americans, through State-
hood, while sharing the responsibilities of American citizenship. But their emphasis
is on financial matters, disregarding cultural and political complexities. They sus-
tain that the immediate effect of Statehood is a leap in federal funds and that over
80% of Puerto Ricans will not have to pay federal taxes because of their limited in-
comes. Therefore, Statehood is actually favored on the basis of extending the already
ignominious system of dependency.

Another group, which includes ALAS, departs from that view. They argue that
PR’s economic strategies must arise from its particular realities (language and cul-
tural affinity to Latin America, geographic location, technological capabilities, per
capita income, etc.), which are not all similar to those of the USA. Within federal
statehood PR would be forced to operate in direct competition with other states from
a disadvantaged starting point. The best option is to transform PR into a sovereign
state. And, from ALAS’s perspective, since the vast majority of Puerto Ricans wish
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to conserve their American citizenship and collaborative ties with the USA, the best
move is not towards traditional independence but towards a sovereign freely associ-
ated state.

THE NOVEMBER 2012 PLEBISCITE

In search of a resolution for our status question, several plebiscites have been
held; the latest on November 6, 2012. That plebiscite posed two questions related
to the political status problem. The first required the voters to state whether or not
they were satisfied with the present territorial condition. The second asked them
to state their preference for Statehood, Independence or a Sovereign Free Associated
State, regardless of how they voted on the first question.

Appendix 1 and Appendix 2% summarize the results for Question 1 and Question
2, respectively. Two perspectives are presented for Question 2. One includes only
correctly marked ballots. The other accounts for blank votes, since, as we explain
below, they are actually protest votes and should not be ignored.

The voting list contained 1,879,202 voters, a turnout of 78% of all qualified voters
and a uniquely high percentage for a plebiscite or referendum in Puerto Rico. On
the first question, 54% of the valid votes said NO. In fact, one may assume that
many more would have voted NO had it not been because the Popular Democratic
Party (PPD) —the party that actually won the general elections held on the same
day of the plebiscite—was against the plebiscite and asked the voters to vote YES,
as a form of protest. The PPD also asked its followers to leave the second question
unanswered. Its aim was to cancel the validity of the vote on that question, since
their favored alternative, Enhanced Commonwealth, was not included as an explicit
optionl. Some pro independence groups were also in favor of boycotting the plebi-
scite.

Excluding null and blank votes, Statehood obtained 61% of the vote; Sovereign
Free Association, 33%; and Independence 6%. It would seem that Statehood was the
clear victor. But following the PPD’s suggestion, 26% of total participants left the
second question blank. There is overall agreement that these voters are not in favor
of Statehood, but rather inclined towards Independence, Sovereign Free Association
or some kind of enhanced Commonwealth. Therefore, when the blank votes are
iact((i)red in as protest votes, the absolute majority (55%) is actually against State-

ood.

Contrary to the protest votes in the second question, only 4% of plebiscite voters
abstained from answering the first, so the plea for not continuing as a territory, that
is, the call for decolonization of PR is valid and must be addressed by the USA. But,
which is the preferred alternative? As we have seen, that question has not yet been
answered in a clear-cut fashion, certainly not by an absolute majority of the voters.
But it ought to be. And the USA has a political and moral obligation to pave the
way so the people of PR can decide.

THE RESPONSIBILITY OF THE UNITED STATES OF AMERICA

Until very recently the USA could cope with the political status problem of PR
by arguing that the majority of Puerto Ricans actually favored the status quo; that
is, the Commonwealth status. Not anymore. The November 2012 plebiscite shows
that an absolute majority is not satisfied with continuing under a territorial status.
The argument is proven wrong.

At this moment both Statehood and Sovereign Free Association have a noticeable
group behind them. But both paradigms are dependent on the willingness of the
USA towards their fulfillment. It is time for Congress to step in and speak truth-
fully and clearly to the people of PR as to what the USA is willing to concede. Hon-
esty will pave the way to a quick and decisive decision on the part of PR.

One can argue that from the standpoint of the USA, statehood for PR has two
overwhelming problems to overcome. First, there is the cultural situation. Puerto
Rico is a Latin American nation in its own right and Spanish is its mother lan-
guage. Can the USA integrate such a nation into itself without risking its own na-
tional cohesion and identity or will it insist on PR’s cultural assimilation as a pre-
condition to Statehood? The other problem is economical. Will the USA Congress re-
quire PR to achieve an economy comparable at least to the poorest USA state so

* Appendix 1-2 have been retained in committee files.

1The PPD considered the wording of the first question to be unfairly biased against Common-
wealth, to favor Statehood. Also, it claimed that the plebiscite was a strategy of the governing
New Progressive Party to confuse the political issues in play during the general elections. To
counter this, PPD leaders asked voters to oppose the strategy by voting “Yes” to Question 1 and
abstaining from voting on Question 2.
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that PR can share the tax burdens of Statehood, or will it grant federal statehood

regardless of actual economic conditions? If the latter, how will Congress convince

the other states that this will not be unfair to them? Clearly it would be better for

the USA if it did not have to face these excruciating questions. To do so, the USA

Kou&d have to steer public opinion in PR towards an alternative other than State-
ood.

At present, strictly based on electoral results, Independence cannot pose as a solu-
tion either. But the recent plebiscite shows the opening of a new door: Sovereign
Free Association. The United Nations acknowledges the status of free association as
a means for decolonization and so does the USA. In fact, Congress’ recognition and
validation of the political viability and significance of this status is exemplified by
its approval of three Compacts of Free Associations between the USA and several
Pacific island/nations2. This is a fortunate situation for both PR and the USA since
it opens an avenue for decolonization that avoids the cultural and economic incon-
veniences of statehood for PR and, for most Puerto Ricans, the unfounded notion
of full Independence as an unacceptable risk. A clear message from the USA stating
that it is willing to support a compact of free association with PR, upholding Amer-
ican citizenship, would pave the way.

The USA is expected to act, not only from a domestic perspective but an inter-
national one as well. When in 1953 the United Nations took note of the creation
of the Commonwealth of Puerto Rico and considered it to be an adequate measure
of self-government, it expressed its understanding that the newly created political
entity was an association open to change. Specifically, in item 9 of UN Resolution
748 (VIII)—1953, the following is stated:

[The United Nations] expresses its assurance that, in accordance with the
spirit of the present resolution . . ., due regard will be paid to the will of
both the Puerto Rican and American peoples in the conduct of their relation
under the present political statute, and also in the eventuality that either
of the parties to the mutually agreed association may desire any change in
the terms of this association. (Emphasis added.)

The USA favored the resolution in all its parts. In fact, Henry Cabot Lodge II,
at the time USA ambassador to the UN, openly said that the USA would respond
positively to any petition of Puerto Rico to modify its political status in the future.
Therefore, one can argue that, among others, the cited resolution gives rise to a
legal obligation under International Law whereby the USA is required to respond
to the will of the Puerto Rican people, in terms of facilitating their self-determina-
tion.

Has the USA responded to its obligation to the people of Puerto Rico? Has it
taken appropriate steps to facilitate a fair and legitimate act of self-determination
so PR can overcome its colonial or territorial limitations? Clearly it has not. But it
can, and it should.

PROCEDURAL ALTERNATIVES

Two White House task forces especially convened to study the political status
problem of Puerto Rico, one under President George Bush3—reports submitted in
2005 and 2007—and the other under President Barack Obama—report submitted in
2011. Both task forces concluded that the present Commonwealth is a non-incor-
porated territory, still under congressional authority, by virtue of the Territory
Clause of the United States of America Constitution. This is the root-cause of the
status problem. Therefore, only alternatives that have the effect of taking Puerto
Rico out of the Territory Clause are appropriate. For this purpose, two major mecha-
nisms have been recognized as having the highest probability of success in the case
of PR: (1) A legally binding plebiscite with definitions approved by federal statute
followed by self-executing administrative and legal actions to implement the win-
ning alternative; (2) A Status Constitutional Assembly elected in PR with legal pow-
ers to negotiate a status solution with the federal government.

Locally sponsored plebiscites to gage peoples’ preferences have their usefulness,
but they also have critical limitations. When properly and fairly designed they can
point in the direction of preference of the general population. This knowledge can
help both countries, Puerto Rico and the United States of America, to gear or direct
public efforts in a direction that is most likely to produce fast results that are of

2These Pacific islands were Strategic Trusteeships administered by the USA under the United
Nations supervision. The trusteeships were superseded by these Free Association compacts.

3The President’s Task Force on Puerto Rico’s Status was initially created by President Clinton
in 2000.
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general acceptance. For example, although the November 2012 plebiscite is non-
binding and, some argue, not very well designed, it produced an undeniable and un-
ambiguous result for Question 1: The present territorial status embodied in the
Commonwealth has been clearly repudiated by an absolute majority of the voters.
This result generates a legal, ethical, moral, and political mandate on the USA to
quickly address the issue.

But, one must acknowledge that local plebiscites are subject to in-house political
play. The greatest drawbacks have been in the arbitrariness of some status defini-
tions or in their representation to the voters. This is particularly true for alter-
natives that require acquiescence from the USA. Should people vote for statehood
if the USA is unwilling to grant it? Or, even if it is willing, should the attributes
of statehood be liberally determined by the interested parties in PR? Is it fair to
equate a treaty of sovereign free association with a traditional form of independ-
ence? Can Puerto Rican politicians be allowed to propose enhancements to the
present Commonwealth to a degree that leaves it under the Territory Clause, but
denies Congress the exercise of the powers that stem from that clause4?

Clearly, in those circumstances, self-determination is not well served. The direct
participation of Congress in the definition of these options and being honest and
forthright in the alternatives that it is willing to concede, would go a long way to
discard false pretensions and coalesce popular opinion into an absolute majority in
favor of a non-territorial alternative to Commonwealth. This is why most Puerto
Ricans favor a federally designed self-executing status plebiscite. And this is what
ALAS also favors.

ALAS recognizes that there are several ways to channel a federally sponsored
plebiscite; for example, Bill HR 2000 presented in the House of Representatives by
our Resident Commissioner, Hon. Pedro Pierluisi. According to HR 2000, a YES or
NO plebiscite for statehood is to be held. If statehood is the victor, Congress is re-
quired to design a self-executing mechanism that, over a specified period, would cul-
minate into statehood for Puerto Rico. But if statehood were rejected, no alternative
is proposed. In ALAS we favor the statehood YES or NO plebiscite, but add that
if the NO carries, another plebiscite should follow, posing independence against sov-
ereign free association. With this mechanism a resolution to the status problem
would be definite. In lack of said mechanism, HR 2000 fails the requirements of an
acceptable self-determination process.

President Barack Obama seems to be taking an intermediate approach. The Ad-
ministration would provide $2.5 Million to finance a locally designed plebiscite, but
requiring the following: “The monies could be used after the Attorney General has
found a Commission plan that includes education materials and ballot options to be
consistent with the Constitution and basic laws and policies of the United States
of America.”

The Obama proposal falls short of what was expected, on two accounts:

e It is financially insufficient. Clearly such an electoral event would require a
much higher budgetary assignment, at least double the amount.

o It does not lead to a definite solution to the status problem and it does not pre-
clude including the present Commonwealth as an option. The latter is particu-
larly objectionable, for Commonwealth is the very source of the territorial prob-
lem, and besides, it has already been rejected in the very recent plebiscite.
Given these shortcomings, although ALAS is still open to the President’s pro-
posal, our final stand on the matter would depend on the particulars of the ref-
erendum once specifically defined. In a letter to the President, dated April 22,
2012, ALAS expressed its position as follows:

Thus, we welcome your recommendation. However, as proposed, it falls
short as it does not meet the rightful expectation of the people of Puerto
Rico to engage in a legally binding and congressionally sponsored plebiscite,
with realistic status definitions. Nevertheless, we consider your suggestion
as an opportunity to exercise our right to self-determination facing status
options that meet federal criteria, at least from the point of view of the Ex-
ecutive Branch, and in accordance to international law and agreements.

We are convinced that, if definitions of final status options are worked
out with legal thoroughness and political honesty and if a rigorous and com-
prehensive voter education plan is implemented, the proposed plebiscite
should provide Puerto Ricans important clarifications and tools to press for-
ward the decolonization process to a relatively rapid resolution.

4The White House Reports have denied that possibility on constitutional grounds, but PPD
leaders allege that it is already so because of Supreme Court decisions. Who are we to believe?
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The Status Constitutional Assembly (SCA) is another possibility. But it too has
its implementation complexities. For one, it is not a simple matter to determine how
it will be constituted; many different proposals have been presented, hinting that
it would not be a straightforward matter. Another difficulty is coordination with the
USA. Will the USA acknowledge the SCA? Will the SCA negotiate with the Execu-
tive Administration or Congress? Of course, these details can be worked out if there
is a will to solve the status problem. Again, the USA must be forthright and make
its collaboration efforts apparent with no ambiguity of purpose.

CLOSING REMARKS

The alleged popular support for the territorial Commonwealth of Puerto Rico has
been pierced by the results of the plebiscite celebrated in November 2012. The stark
rti:ality 11? that Congress exerts its territorial powers over the island against our peo-
ple’s will.

The United States of America —through the President and Congress—has a
moral as well as a legal obligation to respond democratically, effectively, and
promptly to this situation. Will it do so as a nation true to its beginnings or is it
still stuck in the outdated paradigms of colonialism?

The time to act is now.

STATEMENT OF HON. LUis VEGA-RAMOS, MEMBER OF THE PUERTO RicoO HOUSE OF
REPRESENTATIVES AND CHAIRMAN OF THE HOUSE JUDICIARY COMMITTEE

My name is Luis Vega-Ramos. I am Member of the House of Representatives of
Puerto Rico elected on behalf of the Popular Democratic Party (PDP).

I also present this statement on behalf of the following elected officials of the
PDP: the Mayor of San Juan, Hon. Carmen Yulin Cruz-Soto, the Mayor of Caguas,
Hon. William Miranda-Torres, the Mayor of Comerio, Hon José A. Santiago, the
Mayor of Hormigueros, Hon. Pedro Garcia, the Mayor of San German, Hon. Isidro
Negron, the Mayor of Isabela, Hon. Charlie Delgado, representatives Luis Raul
Torres, Carlos Vargas-Ferrer, Carlos Bianchi, Luisa “Piti” Gandara-Menéndez and
Charlie Hernandez-Lopez and the majority leader of the Municipal Assembly of San
Juan, Marco A. Rigau.

Last November 6th, along with our general elections, the previous pro-Statehood
government held a referendum that posed two questions on the issue of Puerto
Rico’s political status. Said plebiscite was held with the objections of large segments
of our society, including the Popular Democratic Party.

Regrettably, the expression of an overwhelming majority in favor of a process to
produce changes to the political status of Puerto Rico was thwarted as a direct con-
sequence of the timing of the vote and of the politically charged language of the first
question in the ballot.

With regards to the second question, an important clarification is in order. Puerto
Rico’s Senate Concurrent Resolution No. 24, recently approved by both Houses of
our Legislature, correctly states that: “Supporters of Estado Libre Asociado (Com-
monwealth) expressed themselves through two protest mechanisms. On one side,
the Governing Board of the pro-Commonwealth Party adopted a resolution asking
voters to deposit a blank ballot in protest. On the other side, a significant number
of pro-Commonwealth leaders openly campaigned in favor of a vote for the option
called Estado Libre Asociado Soberano (Sovereign Commonwealth).”

The elected officials that file this testimony are among those that campaigned and
voted against Statehood through the option of Estado Libre Asociado Soberano (Sov-
ereign Commonwealth). We present this statement on behalf of the more than
454.000 Puerto Rican voters who also voted that way. It is our duty to expose the
misrepresentation of the results of the so-called plebiscite of 2012 by the leaders of
the pro-Statehood Party. We also want to reiterate our demand that the U.S. Gov-
ernment enact now, a binding, self-executing mechanism in furtherance of our de-
mands for Puerto Rican self-determination, But in the event that Congress and the
Administration fail once more in providing for such a process during the remainder
of this year, we inform you that we will advocate for the convening by the Puerto
Rican Legislature of a special Constitutional Assembly on Status as the best way
to achieve this purpose.

To this end, we state for the record the following:

1. That the economic and social situation of Puerto Rico requires organizing
responsibly and diligently the matter of our self-determination to avoid conflict
with ongoing recovery efforts, and to substantially accelerate the benefits that
the resolution of the issue will bring. There is no contradiction between working
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for economic improvements today and simultaneously promoting self-determina-
tion.

2. It is misleading to claim that the option of Statehood won last year’s plebi-
scite with a majority of 61% of voters. When you add up the votes of all other
participants: Independence (74,894/ 4%), Sovereign Commonwealth (454,768/
24.3%) and blank ballots (498,604/ 26.5%), the votes cast for Statehood do not
surmount its traditional 45% support. The majority of the votes on last Novem-
ber’s status plebiscite were cast against the Statehood option.

3. That to secure democratic validity of any process, it is necessary to include
all sectors of the debate. That means properly allowing for the discussion and
consideration of all options including, among others, the non-territorial aspira-
tions of those who seek to develop the Commonwealth status through. what
former Governor Luis Munoz Marin called in 1962, “the sovereign capacity of
the people of Puerto Rico”,

4. That the Constitutional Status Assembly is the appropriate mechanism to
address the issue of political status. We filed in the Puerto Rico’s House of Rep-
resentatives, Bill No, 210, drafted by the Constitutional Development Commis-
sion of the Puerto Rico Bar Association, which provides for the convening and
functioning of the Constitutional Assembly on Status. Various members of the
Puerto Rico Senate have recently stated that they will file a similar bill during
this month. The PDP Platform, also approved by voters last November, states
the following: “If after one year, the White House has not fulfilled its pledge,
meaning, that the President has not presented a bill before Congress to enact
a referendum on which the United States commits to abide by the totality of
the decision of the people of Puerto Rico, the Governor will move forward with
a Constitutional Assembly to deal with the issue of status. To that end, the Pop-
ular Party formally commits to enacting legislation to convene a Constitutional
Assembly on Status. Any proposal for a change in status that is recommended
as a result of the proceedings of the Constitutional Assembly will have to be
presented to voters in a special referendum as an indispensable condition for
its approval or rejection.”

The fate of President Obama’s proposal on status included on the budget pre-
sented to Congress will be known by October 1, when the new federal fiscal year
begins. In its current form, it falls short of being a bill before Congress that would
enact a binding plebiscite. But even if President Obama’s proposal is approved,
nothing prevents it from being tempered to work within the framework of a Con-
stitutional Assembly on Status convened by Puerto Rico. In that regard, we suggest
that you look into S.2304 filed by Senators Burr, Kennedy, Lott and Menendez dur-
ing the 109th Congress as a starting point.

There is an additional issue of importance. Last May, Oscar Lopez-Rivera reached
the unacceptable milestone of serving 32 years in confinement as a Puerto Rican
political prisoner in the U.S. correctional system. The call to President Obama advo-
cating for his immediate and unconditional release has overwhelming support
among Puerto Ricans of all political ideologies. Recently, both the House of Rep-
resentatives and the Senate of Puerto Rico passed resolutions reiterating this posi-
tion to the President of the United States. Governor Alejandro Garcia-Padilla has
also requested this action. We bring to your attention that Mr. Oscar Lopez-Rivera’s
release is an important step towards Puerto Rico’s self-determination process.

Thank you very much.

STATEMENT OF MANUEL RIVERA, LOBBYIST FOR PUERTO Ric0O’S SOVEREIGNTY MOVE-
MENT, INCLUDING BUT NoOT LIMITED TO THE FOLLOWING CIVIL SOCIETY NON-PO-
LITICAL PARTIES ORGANIZATIONS: MOVIMIENTO INDEPENDENTISTA NACIONAL
Hostociano (MINH); AcCION DEMOCRATICA PUERTORRIQUENA (ADP); PROELA;
MOVIMIENTO SEIS DE MAYO; ALIANZA PRO LIBRE ASOCIACION SOBERANA (ALAS);
PUERTORRIQUENOS UNIDOS EN AccioN (PUA)

Mr. Chairman and Members of the Committee.

I appreciate the opportunity to present my statement in writing before the Senate
Committee on Energy and Natural Resources on behalf of Puerto Rico’s Sovereignty
Movement which supports self-determination for Puerto Rico and its diaspora par-
ticipation.

Much of the public behavior of Puerto Rican politicians in the United States sug-
gests that their electorates are located in Puerto Rico as well as in the United
States. Puerto Rico’s political status is a primary concern for “transnational” politi-
cians such as Congressman Luis Gutierrez (Illinois), Congressman Jose Serrano
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(New York), and Congresswoman Lydia Velazquez (New York), together with other
issues that affect U.S. Latinos, such as bilingual education and immigration reform.
As recent as the late 1990s and early 2000s, several community leaders from New
York, Chicago, and other U.S. cities supported the “Peace for Vieques” movement,
which sought to end the U.S. Navy’s presence in Vieques, an offshore municipality
of Puerto Rico. Among others, the three representatives of Puerto Rican origin were
arrested during peaceful manifestations against military operations in Vieques. On
May 1, 2003, due to public pressure on the Island and abroad, the US Navy termi-
nated its military exercises in Vieques, following the closing of Roosevelt Road’s
Naval Base in Ceiba. Similarly, the diaspora has supported the liberation of Puerto
Rican political prisoners in U.S. jails. Most recently, the three Puerto Rican rep-
resentatives in the U.S. Congress and Commissioner Resident of Puerto Rico, Pedro
Perluisi, signed a joint letter mailed to President Barack Obama requesting a presi-
dential pardon for Oscar Lopez Rivera, a Puerto Rican national in the diaspora who
has attained the status of political prisoner due to his activism for independence.

In various ways, the Puerto Rican diaspora has helped shape U.S. policies toward
the Island. However, past administrations have ignored the diaspora’s requests to
participate in previous plebiscites. Despite endless efforts to amend the legislation
that authorized the celebration of the November 6, 2012 plebiscite on the political
status of Puerto Rico, the diaspora was barred from participating once again. Thus,
a viable solution for diaspora participation can be made by a Constitutional Assem-
bly. On January 2, 2013, Puerto Rico Legislative Representative, Luis Vega Ramos,
Chairman of the House of Representative of Puerto Rico’s Judiciary Committee, in-
troduced a bill calling for a Constitutional Assembly; a draft legislation prepared by
the Comision de Desarrollo Constitutional del Colegio de Abogados de Puerto Rico
(Commission for Constitutional Development of the Puerto Rican Bar). This draft
legislation for a Constitutional Assembly allows for the participation of our com-
patriots residing outside the Puerto Rican national territory in the exercise of our
self-determination.

Until now, all local elections, referenda, and plebiscites have been restricted to Is-
land residents who meet a residency requirement. Ironically, the plebiscite held in
Puerto Rico on November 6, 2012 permitted only those that were able to meet the
residency requirements in the country to vote. This procedure that was in effect for
the November 6, 2012 plebiscite lacks credibility. Such rules make the plebiscite an
arbitrary procedure in that individuals disinterested in the political future of Puerto
Rico, such as non-Puerto Rican nationals, were able to participate, and at the same
time, the Puerto Rican diaspora was excluded merely on geographical terms. For ex-
ample, the eligibility criteria established by the law permitted overseas residents
living in Puerto Rico for a period of one year to vote in the plebiscite. No one denies
that many foreigners have integrated to the extent that many have adopted our na-
tion’s customs and mores. Notwithstanding, it is also true, that other foreigners re-
siding on the island temporarily do not feel a connection with our nation.

Puerto Ricans in the United States have reiterated their desire to participate in
the definition of the political future of our country. This trend has attained popular
support in Puerto Rico. Judging from the available evidence, the ideological pref-
erences of stateside Puerto Ricans are similar to those of Island residents. For ex-
ample, a public poll sponsored by the newspaper El Nuevo Dia (2004) found that
48 percent of Puerto Ricans in central Florida favored the current Commonwealth
status, while 42 percent preferred the Island’s annexation as a state of the union
and 5 percent supported independence.

In the 1990s, a group of Puerto Rican leaders in New York, including state Sen-
ator Jose Rivera, sponsored the first symbolic election. The results showed that
Independence attained 30% while Estado Libre Asociado (Commonwealth) obtained
36% and Statehood, 34%.

As a result of circular migration for more than a century, thousands of Puerto
Ricans have developed multiple “home bases” in the United States as well as in
Puerto Rico, allowing them to keep strong ties with the Island, even while living
abroad for long periods. Many people now move routinely between various house-
holds, located on the Island and in the diaspora, to expand their survival strategies
and strengthen their kinship networks. This phenomenon requires the rethinking
of Puerto Rican migration as the spatial extension of family ties through an inces-
sant traffic of persons in both directions. A dense network of transnational connec-
tions means that most Puerto Ricans experience migration directly, whether person-
ally or through a close relative. Thus, it is increasingly difficult to draw a sharp line
between the Island and its diaspora, given that a substantial proportion of Puerto
Ricans spend part of their lives at both poles of the migratory circuit.

The experience of the diaspora suggests that national identities may survive and
even prosper for long periods in a foreign country. Since the late nineteenth century,
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several generations of Puerto Rican migrants have maintained tight links with their
country of origin. Their community organizations have selectively appropriated dis-
courses and practices traditionally associated with Puerto Rican culture. The dias-
pora communities remain tied to the Island through the constant circulation of peo-
ple, money, material and symbolic goods, and cultural traditions.

The Puerto Rican diaspora has often nurtured “long distance nationalism” by re-
claiming an identity rooted in the Island, but increasingly disseminated throughout
the U.S. mainland. Nowadays, being born in Puerto Rico, speaking Spanish, and liv-
ing on the Island are not exclusive markers of Puerto Rican identity.

In sum, the diaspora has broadened the territorial and linguistic borders of the
nation. Puerto Rico has become a transnational nation, a country crisscrossed by no-
madic subjects moving back and forth between the Island, the U.S. mainland, and
other Caribbean countries, especially the Dominican Republic. The crucial challenge
posed by the dispersal of the Puerto Rican population is imagining a nation whose
physical and symbolic borders are constantly transgressed and redrawn by migra-
tion.

REQUIREMENT FOR PUERTO RICANS TO QUALIFY AS VOTERS OVERSEAS

The present electoral laws and procedures in Puerto Rico are antiquated. For ex-
ample, there are no procedures in place for electronic voting and the votes are tal-
lied by hand. This procedure exposes the process to major electoral fraud. According
to Professor of Law Julio Fontanet, and former Electoral Commissioner at the Puer-
to Rico Electoral Commission for the Movimiento Union Soberanista Party, the re-
cent changes in the electoral laws approved by the previous administration left the
current barriers in effect, impeding the diaspora’s participation in any future self-
determination process.

There are restrictions imposed on Puerto Ricans living outside the national terri-
tory which affect their ability to participate in a self-determination process. The
ability to vote in Puerto Rico 1s conditioned on the type of activity that is performed
overseas (only citizens included in predefined categories may qualify). For example,
voting access is expressly reserved for those who perform official functions (like ac-
tive members of the Armed Forces of the United States or the National Guard of
Puerto Rico, or notable figures in diplomatic service) or perform a certain type of
activity outside of the country (like agricultural employees executing a contract ne-
gotiated by the Labor Department or foreign exchange students studying at an ac-
credited institution). That is to say, the suffrage guarantee does not include all citi-
zens overseas, as there are express limitations associated with the type of activity
that Puerto Ricans can perform overseas.

From a comparative international perspective, an increasing number of other
countries in Latin America and Europe permit its diaspora to participate in impor-
tant electoral contests. However, no other applicable legislation in the Latin Amer-
ica region conditions its nationals’ ability to vote on the time spent outside of the
country. Therefore, so long as a person can maintain their citizenship he or she re-
tains the ability to vote irrespective of the period that individual has resided outside
of the country. This is significant because the Supreme Court of Puerto Rico deter-
mined in the case of Miriam Ramirez de Ferrer v. Juan Mari Bras that a citizen
of Puerto Rico retains the right to vote irrespective of whether the person renounced
his/her U.S. citizenship.

In order to vote in Puerto Rico it is necessary for qualified citizens to have reg-
istered previously in the country. In other countries, however, it is sufficient that
the citizens execute specific registry documents or register as voters overseas in
order to vote outside of their national territory. Further, in other countries there
are procedures that permit the voter registration process at sites specifically author-
ized to perform this function overseas. In principle, the possibility of realizing the
registration process overseas represents a convenience for the potential overseas
voter as he/she would not be required to return to the country to register to vote.

For example, in the case of the electoral authority in the Dominican Republic,
they determined that the voter registry shall only occur in certain cities in five
countries (Canada, Spain, United States, Puerto Rico, and Venezuela), where the
major concentration of potential voters reside. Honduras, for example, has opted for
a very limited scope and concentrated on six cities in the United States: Houston,
Los Angeles, Miami, New Orleans, New York, and Washington, D.C.

Although the deadlines usually average a few months, it is worth noting the Do-
minican Republic for its ample concessions to its voters in the city of New York, who
for the first time exercised the vote overseas in the May 2004 elections. The voter
registration process was maintained open in that jurisdiction for more than two
years, from October 2001 until January 2004.
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Puerto Rico breaks from the voter registration process mold of other countries, in
that there are no sites outside the national territory authorized to complete the re-
quired registry. In Puerto Rico, as previously mentioned, only certain categories of
citizens may vote. They also must previously register as voters within the country,
because the process that they are able to perform overseas only includes a request
to receive and cast a vote by mail—not to register as a voter. This request must
be submitted directly to a specific electoral administrative body in Puerto Rico who
can designate it as an “absentee vote,” (this also includes a method of early voting
for certain voters within the national territory) two months in advance of the elec-
toral contest. Moreover, any request for absentee voting from overseas must be ac-
companied by a certification from a competent authority (a representative of the in-
stitution for whom he/she works), who can affirm the conditions of voter eligibility.

Puerto Rico is different from other countries in Latin America or Europe in the
way it effectuates overseas suffrage. The usual method requires that the eligible
voter appear at places specifically authorized to effectuate the vote. Traditionally,
these places are located at the diplomatic or consular headquarters and, when these
prove to be inadequate or insufficient due to the number of registered voters, it is
done at other sites that offer better security conditions and easily accessible facili-
ties for the casting and counting of ballots. In these cases, it is not uncommon for
the leasing of schools or sports facilities or the anticipated use of certain sites uti-
lized by other State-sanctioned functions including commercial centers or national
companies, as Brazilian law allows. Only in the case of Dominican Republic, for po-
litical reasons, it was decided that for the first presidential election overseas in 2004
it would not assign all diplomatic and consular offices as designated overseas voting
precincts.

For an overseas voter to participate in Puerto Rico’s elections the casting of votes
overseas is done through paper ballots that are received by the voter and must be
returned by mail. In order for votes by mail to be valid, 1t is imperative that the
voter appear before some competent authority overseas (military, diplomatic, or con-
sular authority), so that it can certify that the ballot was validly cast in secret and
personally cast by the authorized voter. The problem with the electoral process in
Puerto Rico is that the access to voting for citizens overseas is expressly reserved,
as previously mentioned, for those employed in official State functions.

In order to implement in Puerto Rico a truly democratic self-determination proc-
ess, the Puerto Rican diaspora must be allowed to participate. A Constitutional As-
sembly is the way for the people of Puerto Rico to achieve self-determination and
preserve the principle of democracy.

I would be happy to respond in writing to any question you might have.

Dear Senator Wyden and Committee Members:

For the last 50 years I've been involved in a quest for equality and full democratic
participation in our nation’s democratic processes for 3.7 million Hispanic Ameri-
cans in Puerto Rico.

I read the CRS report on Puerto Rico’s political status. As a Puerto Rican, as a
Hispanic American from Puerto Rico and as an American citizen, I feel outraged at
the fact that the CRS report completely sidesteps the issue of discrimination against
Hispanic Americans in Puerto Rico. The report completely fails to even mention the
inequality, the disfranchisement and the denial of full democracy to Hispanic Ameri-
cans in Puerto Rico.

Discussion of status is a way to ignore and to keep ignoring the real issue: denial
of voting rights, denial of participating in our nation’s democratic process and denial
of economic equality and opportunities for Hispanic Americans in Puerto Rico.

Our nation is the example and inspiration of democracy throughout the world. It
was the inspiration on the Chinese demonstrations in Tiananmen Square; it was the
inspiration in the struggle for democracy in the revolution against communist dicta-
torships in Poland, East Germany, the Soviet Union itself and other nations
throughout the world. However, when it comes to existing prejudice and disenfran-
chisement of 3.7 million Puerto Ricans in our nation’s process, everyone looks the
other way and talks about status instead of equality and democracy.

As American citizen’s we in Puerto Rico are entitled to equal rights, privileges
and benefits as well as equal duties and obligations as all other American citizens
and as American citizens we are entitled to the right to vote for our President and
to full representation in Congress.

The Puerto Rican issue is not status. Our real issue is one of equality and democ-
racy, and until our nation’s Congress and our President accept the reality of the dis-
crimination against Hispanic Americans in Puerto Rico which has denied us the
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right to vote and to participate in our nation’s democratic process during the past
96 years, our nation lacks the moral authority to preach democracy throughout the
world. How can Congress and the President justify spending billions of dollars and
risking the lives of our young men and woman by sending them in harm’s way to
take “democracy” to Irak and Afganistan, who do not want nor do they fully under-
stand democracy, while denying equality and participation in our Nation’s demo-
cratic processes to 3.7 million Hispanic Americans in Puerto Rico, who are natural
born American citizens?

Our nation’s Congress has the duty to recognize this discrimination as it has rec-
ognized the discrimination against African Americans, against the LGBT groups,
and we are presently discussing discrimination against Hispanic American immi-
grants who are not citizens.

Until the discrimination against the Hispanic Americans in Puerto Rico is ac-
knowledged, our nation has no moral authority to preach democracy around the
world. It is important that the issue of equality and democracy for Puerto Rican
Americans be addressed NOW.

Yours truly, 3
CARLOS ROMERO BARCELO,
Governor of Puerto Rico,
(1977-1985).
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