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WHISTLEBLOWER AND VICTIM’S
RIGHTS PROVISIONS OF H.R. 2067,
THE PROTECTING AMERICA’S WORKERS ACT

Wednesday, April 28, 2010
U.S. House of Representatives
Subcommittee on Workforce Protections
Committee on Education and Labor
Washington, DC

The subcommittee met, pursuant to call, at 10:07 a.m., in room
2175, Rayburn House Office Building, Hon. Lynn C. Woolsey
[chairwoman of the subcommittee] presiding.

Present: Representatives Woolsey, Shea-Porter, Payne, Bishop,
Hare, Sablan, and McMorris Rodgers.

Staff Present: Aaron Albright, Press Secretary; Andra Belknap,
Press Assistant; Jody Calemine, General Counsel; Lynn Dondis,
Labor Counsel, Subcommittee on Workforce Protections; David
Hartzler, Systems Administrator; Sadie Marshall, Chief Clerk;
Richard Miller, Senior Labor Policy Advisor; Revae Moran,
Detailee, Labor; Alex Nock, Deputy Staff Director; James Schroll,
Junior Legislative Associate, Labor; Michele Varnhagen, Labor Pol-
icy Director; Kirk Boyle, Minority General Counsel; Ed Gilroy, Mi-
nority Director of Workforce Policy; Rob Gregg, Minority Senior
Legislative Assistant; Alexa Marrero, Minority Communications Di-
rector; Brian Newell, Minority Press Secretary; Jim Paretti, Minor-
ity Workforce Policy Counsel; Molly McLaughlin Salmi, Minority
Deputy Director of Workforce Policy; Linda Stevens, Minority Chief
Clerk/Assistant to the General Counsel; and Loren Sweatt, Minor-
ity Professional Staff Member.

Chairwoman WOOLSEY. A quorum is present. The hearing of the
Subcommittee on Workforce Protections will come to order.

I will open the hearing with my own remarks and then yield to
my ranking member, who is on her way, but she probably doesn’t
care if she doesn’t hear my opening remarks. She will read them,
read them in the record.

So, welcome, everybody. Today is Workers Memorial Day, a day
when Americans from all walks of life remember and honor work-
ers who have been killed or seriously injured in the workplace. We
have in our audience today many, many family members and loved
ones of workers who have been killed in the workplace. I thank you
for coming. This is an honor for us, the very idea that you would
take your time and come here, knowing how important PAWA is
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but also how emotional this must be for you, so thank you very
much for being here.

Workers Memorial Day started on April 28, 1989, a day which
is also the anniversary of the Occupational Safety and Health Act,
OSHA. This is the 40th anniversary. Well, this is the 40th year.
It is the 39th anniversary.

Unfortunately, over 20 years later, it is the 21st century, and
workers continue to die on the job. This past month has been a
particularly tragic one for American workers.

Last week, on April 20, 11 workers were lost and 17 injured fol-
lowing an explosion on the Transocean Deepwater Horizon drilling
ship leased by British Petroleum, BP, in the Gulf of Mexico 50
miles off the coast of Louisiana.

On April 5, 29 miners were killed and two injured in a massive
explosion which ripped through Massey Energy’s Upper Big Branch
mine in Montcoal, West Virginia.

Three days earlier, on April 2, a blast at the Tesoro Oil Refinery
in Anacortes, Washington, caused the deaths of seven workers who
were engulfed in a fire wall.

There are thousands of equally tragic deaths that occur in ones
and twos away from the limelight.

Last Friday, another West Virginia miner was killed at ICG
Beckley Pocahontas mine after he was crushed between a contin-
uous miner and a rib vault.

Last month, the committee held a hearing on the civil and crimi-
nal penalties of H.R. 2067, the Protecting America’s Workers Act,
which we call PAWA, and I will refer to it as that for the rest of
the day. It is shorter. These changes are long overdue, and they are
changes and reforms to the OSH Act.

Today’s legislative hearing will examine the victims’ rights and
whistleblowers’ rights as they are contained in the March 9 discus-
sion draft of the same bill that further improves PAWA. When
workers are Kkilled on the job, family members need to be included
in the investigations, as they may be a rich source of knowledge.
Victims want investigations to get to the whole truth and to ensure
that the death of their loved one was not in vain, and they want
meaningful changes so that other workers do not meet the same
fate.

One of our witnesses today is Tonya Ford. Hi, Tonya. Her uncle
fell 90 feet to his death from a continuous-belt-operated man lift at
an Archer Daniels Midland plant in Nebraska. The company re-
placed this one man lift as part of its agreement with OSHA but
not the others located throughout the plant and other plants that
they own. Tonya’s father, who still works at the plant, rides up and
down on this inherently dangerous equipment on a daily basis.

Unfortunately, families have been marginalized by the Occupa-
tional Safety and Health Administration during the investigations.
Families oftentimes get investigation results, and when they do it
too often arrives after OSHA has met privately with the employers
and reached a closed-door settlement. Some employers will insist
the deceased worker is responsible for the tragedy in closed-door
meetings with OSHA, yet OSHA informally settles these cases
without the benefit of input from the families, those nearest to the
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victim, those who could have inside information shared with them
by their loved ones.

OSHA'’s current policy assumes communication with the next of
kin. This policy, however, is not consistently implemented and cer-
tainly does not meet the needs of families.

The discussion draft of PAWA strengthens existing policy by
bringing family members into the process.

The OSH Act recognizes that providing healthy and safe work-
places depends on the willingness of workers to raise concerns with
their employers or to blow the whistle by reporting unsafe practices
to government agencies if or when the concern is not addressed.

Too often, however, workers are fired, demoted or punished for
raising concerns with OSHA; and OSHA fails to protect them
enough by recovering their back pay or getting them their jobs
back. One of the main reasons for this is that section 11(c) in the
OSH Act, as the oldest whistleblower statute, lacks due process
and other essential protections and really is stuck back in the 20th
century, as a matter of fact. As a result, few cases that are filed
are found to have merit, but when they are considered merit cases
and OSHA cannot settle the case between the parties, its only op-
tion, OSHA’s only option is to refer it to a solicitor of Labor. The
solicitor then has the sole discretion whether or not to pursue the
case in court.

Between October 21, 1995, and October 1, 2009, fewer than 7
percent of the merit cases sent to the solicitor were ever litigated,
because it appears that, first, the solicitor’s office only takes those
cases that have a very high chance of winning and, second, de-
mands on that office far exceed its scarce resources. And, further,
agency policies tend to discourage litigation where the amount that
can be recovered for the worker or the worker’s family is small
compared to the resources needed to litigate the claim.

One of our witnesses, Neal Jorgensen from Preston, Idaho, will
testify how he lost his job after filing a safety complaint with
OSHA. He filed a whistleblower claim; and while OSHA found his
case had merit, the solicitor declined to prosecute because it did not
think either of the two Federal judges in Idaho, who would be the
ones to hear the case, would be receptive to it.

Under current law, Mr. Jorgensen had no right to file a case in
court. PAWA modernizes the OSH Act to bring it in line with mod-
ern whistleblower laws such as the Consumer Product Safety Im-
provement Act.

A safe workplace depends on workers reporting unsafe conditions
to their employers or the government without fear of retaliation
and with the knowledge that the government will be there to back
them up if the employer does retaliate. The legislation before us
today will achieve that goal.

I am pleased the administration supports the victims’ rights and
whistleblower provisions and look forward to the testimony from
our wonderful panel of witnesses.

With this, I would defer to our ranking member, Cathy McMorris
Rodgers, who isn’t here yet. She will give her opening statement
Eefore we hear from all of our witnesses and before the questioning

egins.

[The statement of Ms. Woolsey follows:]
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Prepared Statement of Hon. Lynn Woolsey, Chairwoman,
Subcommittee on Workforce Protections

Today is Workers Memorial Day, a day when Americans from all walks of life re-
member and honor workers who have been killed or seriously injured in the work-
place.

Workers Memorial Day started on April 28, 1989, a day which is also the anniver-
sary of the Occupational Safety and Health Act (OSH Act).

Unfortunately, over 20 years later, in the 21st century, workers continue to die
on the job.

This past month has been a tragic one for the American worker.

Last week, on April 20, eleven workers were lost and seventeen injured following
an explosion on the trans-ocean deepwater horizon drilling ship leased by British
Petroleum in the Gulf of Mexico, fifty miles off the coast of Louisiana.

On April 5, twenty-nine miners were killed and two injured in a massive explo-
sion which ripped through Massey energy’s Upper Big Branch mine in Montcoal,
West Virginia.

Three days earlier on April 2, a blast at the Tesoro oil refinery in Anacortes,
Washington caused the deaths of seven workers who were engulfed in a “firewall.”

There are thousands of equally tragic deaths that occur in ones and twos, away
from the limelight.

Last Friday another West Virginia miner was killed at the ICG Beckley Poca-
hontas mine after he was crushed between a continuous miner and the rib wall.

Last month the subcommittee held a hearing on the civil and criminal penalties
in H.R. 2067, the Protecting America’s Workers Act (PAWA), which makes long
overdue reforms to the OSH Act.

Today’s legislative hearing will examine the victims’ rights and whistleblower pro-
visions as they are contained in the March 9 discussion draft of the same bill that
further improves PAWA.

When workers are killed on the job, family members need to be included in inves-
tigations, as they may be a rich source of knowledge.

Victims want investigations to get to the whole truth and ensure that the death
of their loved one was not in vain.

And they want meaningful changes so that other workers do not meet the same
fate.

One of our witnesses today is Tonya Ford.

Her uncle fell 90 feet to his death from a continuous belt-operated manlift at an
Archer Daniels Midland plant in Nebraska.

The company replaced this one manlift as part of its agreement with OSHA, but
not the others located in the plant.

And Tonya’s father, who still works at that plant, rides up and down on this in-
herently dangerous equipment on a daily basis.

Unfortunately, families have been marginalized by the Occupational Safety and
Health Administration (OSHA) during investigations.

Families oftentimes don’t get investigation results, and when they do, it too often
arrives after OSHA has met privately with the employers and reached a closed door
settlement.

Some employers will insist the deceased worker is responsible for the tragedy in
closed door meeting with OSHA.

Yet, OSHA informally settles these cases without the benefit of input from fami-
lies * * * those nearest the victim * * * who could have inside information shared
by their loved one.

OSHA’s current policy assumes communication with the next of kin.

This policy, however, is not consistently implemented and certainly does not meet
the needs of families.

The discussion draft of PAWA strengthens existing policy by bringing family
members into the process.

The OSH Act recognizes that providing healthy and safe workplaces depends on
the willingness of workers to raise concerns with their employers, or, to ‘blow the
whistle’ by reporting unsafe practices to government agencies, if or when, the con-
cern is not addressed.

Too often, however, workers are fired, demoted or punished for raising concerns
with OSHA, and OSHA fails to protect them by recovering their back pay or getting
them their job back.

One of the main reasons for this is that section 11(c) in the OSH Act, as the oldest
whistleblower statute, lacks due process and other essential protections.
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As a result, few cases that are filed are found to have “merit,” but when they are
considered “merit” cases and OSHA cannot settle the case between the parties, its
only option is to refer it to the Solicitor of Labor (SOL).

The Solicitor then has the sole discretion whether or not to pursue the case in
court.

Between October 1, 1995 and October 1, 2009, fewer than 7% of the merit cases
sent to the Solicitor were ever litigated, because it appears that first, the Solicitor’s
office only takes those cases that have a very high chance of winning, and second,
demands on that office far exceed its scarce resources.

And further, agency policies tend to discourage litigation where the amount to be
rfbcovered [for the worker] is small compared to the resources needed to litigate the
claim

One of our witnesses, Neal Jorgensen from Preston, Idaho, will testify how he lost
his job after filing a safety complaint with OSHA.

He filed a whistleblower claim, and while OSHA found his case had merit, the
Solicitor declined to prosecute because it did not think either of the two federal
judges in Idaho who would hear the case would be receptive to it.

Under current law, Mr. Jorgensen had no right to file a case in court.

PAWA modernizes the OSH Act to bring it in line with modern whistleblower
laws, such as the consumer product safety improvement act.

A safe workplace depends on workers reporting unsafe conditions to their employ-
ers or the government without fear of retaliation, and with the knowledge that the
government will be there to back them up, if the employer does retaliate.

The legislation before us today will achieve that goal.

I am pleased the administration supports the victims’ rights and whistleblower
provisions and look forward to the testimony from our witnesses.

I defer to ranking member, Cathy McMorris-Rodgers for her opening statement.

Chairwoman WOOLSEY. Without objection, all Members will have
14 days to submit additional materials for the hearing record.

Now I would like to introduce our panel of witnesses. They are
a very distinguished panel, and we are very pleased to have you
here this morning. We will start at my left, and that will be the
order of the testimony. I will introduce you all, and then we will
go from one to the other to the other as we progress through the
hearing.

First we have Mr. Jordan Barab, who is the Deputy Assistant
Secretary of Labor of the Occupational Safety and Health Adminis-
tration. He formerly served as a senior labor policy advisor on this
committee, so we are really out front with you that we love Jordan
very, very much, and we respect his words.

He also worked as a health and safety specialist at the U.S.
Chemical Safety Board and served as a special assistant to the
OSHA administrator. Prior to his government service, Jordan was
the director of Health and Safety at the American Federation of
State, County, and Municipal Employees, called AFSCME. He
holds a master’s degree from Johns Hopkins University and an un-
dergraduate degree from Claremont McKenna College.

Thank you for being here, Jordan.

Ms. Tonya Ford is a resident of Lincoln, Nebraska, and the niece
of Robert Fitch, who died, as I told you earlier, in a preventable
accident at the Archer Daniels Midland plant in Lincoln. As the
family member of a worker killed on the job, she has worked to
raise awareness of the need for better workplace safety.

Mr. Dennis Morikawa is a partner in the Morgan, Lewis &
Bockius law firm, where he heads the Occupational Safety and
Health practice. He represents management regarding labor and
employment law issues, focusing on matters arising under the Oc-
cupational Safety and Healthy Act and Mine Safety and Health
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Act. Mr. Morikawa received his JD from Syracuse University and
a BA from Denison University.

Dr. Celeste Monforton is an assistant research professor in the
Department of Environmental and Occupational Health at the
George Washington University School of Public Health and Health
Services. She worked as a policy analyst at OSHA from 1991 to
1995 and at MSHA from 1996 to 2001 as special assistant to the
assistant secretary. Dr. Monforton earned a bachelor’s degree from
the University of Michigan and earned a master’s degree and a
doctorate of public health from George Washington University.

Mr. Neal Jorgensen. Neal is a whistleblower who lives in Pres-
ton, Idaho. He filed a complaint with OSHA under section 11(c) of
the Occupational Safety and Health Act in 2004 after being fired
from his job at Plastic Industries, and he has a real story to tell
us.
Mr. Lloyd Chinn. Mr. Chinn is a partner at the Labor and Em-
ployment Law Department at Proskauer Rose law firm. He liti-
gates employment disputes before Federal and State courts, arbi-
tration tribunals, and before administrative agencies. Mr. Chinn
received his JD from New York University and a BS from George-
town University.

Ms. Lynn Rhinehart. Lynn is the general counsel at the AFL-
CIO, and her focus is on safety and health law policy. She is a
former staffer to Senator Howard Metzenbaum on the Senate
Labor Committee and is a member of the Obama Transition Team
for the National Labor Relations Board. She has also served as co-
chair of the ABA Committee on Occupational Safety and Health
Law. Ms. Rhinehart received her BA from the University of Michi-
gan and her JD from Georgetown University.

We are going to stop at this moment, and I am going to introduce
our ranking member, Congresswoman McMorris Rodgers, for her
opening remarks.

Mrs. McMoORRIS RODGERS. Thank you, Madam Chairwoman. I
sincerely apologize for being late. We are going to do a better job,
because I have a terrible record here, and I am sorry. I was over
on the Senate side, and it just takes a while.

Since today is recognized around the world as Workers Memorial
Day, I would like to begin my comments by acknowledging the fam-
ily members who have come to Washington, D.C., to share their
stories about loved ones injured or killed on the job. Yesterday, the
House passed House Resolution 375 honoring those who lost their
lives in the workplace, and I would like to extend my deepest sym-
pathies and condolences to them.

Turning to the focus of today’s hearing, I would like to thank the
chairwoman for providing another opportunity to further examine
H.R. 2067, the Protecting America’s Workers Act. We have before
us a large panel of distinguished witnesses; and I look forward to
hearing their expertise on two specific issues, whistleblowers and
victims’ rights.

As I mentioned during our hearing last month, providing a safe
workplace should be an employer’s number one responsibility; and
it should be a shared responsibility, one that reflects partnerships
between the Federal, State, local governments, the private sector,
employers, and other interested stakeholders.
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Notwithstanding these shared efforts, there is no doubt in my
mind that workers should be able to report illegal or unsafe prac-
tices without fear. I don’t think anyone here would have sympathy
for an employer who did not take safety seriously.

The provisions in the current OSH Act that protect employees
who report these illegal and unsafe practices from retaliation are
the subject of today’s hearings hearing. I look forward to hearing
from our witnesses as to how these protections are implemented,
what changes are needed, why they are needed, and why the
changes proposed by H.R. 2067 are the most appropriate. I say this
because with any legislative proposal, particularly one that changes
long-standing policies, we have to be certain that we are not doing
more harm than good.

In addition, today’s hearing will examine what is known as vic-
tims’ rights, the information and cooperation afforded to those em-
ployees who are injured and families who have lost a loved one in
the workplace. We will hear from one family about OSHA’s failure
to inform them of conclusions reached in fatality investigations,
which is unacceptable. Current OSHA policy should have precluded
this oversight, and I am interested to learn why these policies were
not implemented appropriately.

Finally, I would just like to thank the chairwoman for interest
in this topic, for giving us the opportunity to look more closely at
workplace safety. This hearing is the latest in a series of hearings
looking at the aspects of H.R. 2067, the Protecting America’s Work-
ers Act, and the broader issue as how to keep Americans safe and
healthy on the job.

I look forward to a productive, lively debate this morning and
yield back.

[The statement of Mrs. McMorris Rodgers follows:]

Prepared Statement of Hon. Cathy McMorris Rodgers,
Ranking Minority Member, Subcommittee on Workforce Protections

Thank you Madam Chair and good morning everyone.

Since today is recognized around the world as Worker Memorial Day, I would like
to begin my comments by acknowledging the family members who have come to
Washington, DC to share their stories about loved ones injured or killed on the job.
Yesterday, the House passed H. Res. 375 honoring those who lost their lives in the
workplace. I would like to extend my deepest sympathies and condolences to them.

Turning to the focus of today’s hearing, I would like to thank the Chairwoman
for providing another opportunity to further examine H.R. 2067, the Protecting
America’s Workers Act. We have before us a large panel of distinguished witnesses
and I look forward to hearing their expertise on two specific issues: whistleblowers
and victim’s rights.

As I mentioned during our hearing last month, providing a safe workplace should
be an employer’s number one responsibility.

And, it should be a shared responsibility—one that reflects partnerships between
the federal, state, and local governments, the private sector, employers, and other
interested stakeholders.

Notwithstanding these shared efforts, there is no doubt in my mind that workers
should be able to report illegal or unsafe practices without fear. I don’t think anyone
here would have sympathy for an employer who did not take safety seriously.

The provisions in the current OSH Act that protect employees who report these
illegal and unsafe practices from retaliation are the subject of today’s hearing. I look
forward to hearing from our witnesses as to how these protections are implemented,
what changes are needed, why they are needed, and whether the changes proposed
by H.R. 2067 are the most appropriate.

I say this because with any legislative proposal, particularly one that changes
lon%standing policies, we must be certain that we are not doing more harm than
good.
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In addition, today’s hearing will examine what’s known as “victim’s rights”—the
information and cooperation afforded to those employees who are injured and fami-
lies who have lost a loved one in the workplace. We will hear from one family about
OSHA’s failure to inform them of conclusions reached in fatality investigations,
which is unacceptable. Current OSHA policy should have precluded this oversight.
I am interested to learn why these policies were not implemented appropriately.

Finally, I would just like to thank the Chairwoman for her interest in this topic
and for giving us the opportunity to look more closely at workplace safety. This
hearing is the latest in a series of hearings looking at aspects of H.R. 2067, the Pro-
tecting America’s Workers Act, and the broader issue about how to keep Americans
safe and healthy on the job.

I look forward to a productive, lively debate this morning and yield back.

Chairwoman WOOLSEY. Thank you very much.

Now just for those of you who have not been witnesses in the
past, I would like to explain our lighting system.

We will turn on a green light when you begin your testimony,
which means you have 5 minutes. When the light turns orange,
you know you have 1 minute left, and we would hope you would
be wrapping up your testimony at that point. I assure you, the floor
does not open up, you do not fall into outer space if you get beyond
the 5 minutes, but in order to keep the hearing going and have ev-
erybody have time. If you miss some point, then when the members
are asking their questions, you can probably get to your point at
that time.

So now we are going to hear from our witnesses, starting with
Deputy Assistant Secretary Barab.

STATEMENT OF JORDAN BARAB, DEPUTY ASSISTANT SEC-
RETARY OF LABOR, OCCUPATIONAL SAFETY AND HEALTH
ADMINISTRATION, U.S. DEPARTMENT OF LABOR

Mr. BARAB. Thank you, Madam Chair, Ranking Member McMor-
ris Rodgers, and members of the subcommittee.

I recognize the significance of today’s hearing being held on the
39th anniversary of the creation of the Occupational Safety and
Health Administration, OSHA, and Workers Memorial Day. Today
is the day set aside to recognize workers killed, disabled, injured,
or sickened by their work; and today we meet under the shadow
of three recent tragedies, the loss of 29 miners in West Virginia,
7 refinery workers in Washington State, and the 11 workers still
missing from the Deepwater Horizon.

Now more than ever is the time to think seriously and act coura-
geously to ensure that OSHA has the tools it needs to enforce safe
working conditions and that this government provides workers and
the victims the tools they need to help ensure those safe working
conditions.

Secretary Solis’ vision for the Department of Labor is good jobs
for everyone. Good jobs are safe jobs, but American workers still
face unacceptable hazards.

The administration supports the Protecting America’s Workers
Act, which would make meaningful, substantial, and long-overdue
statutory changes in the Occupational Safety and Health Act, pro-
viding OSHA with important tools to strengthen and expand its en-
forcement programs. Two of the critical tools included in PAWA are
the enhanced whistleblower protections and increased victims’
rights.



9

OSHA'’s inspectors are not able to visit more than a small frac-
tion of this Nation’s workplaces. The OSH Act therefore relies
heavily on workers to help identify hazards at their workplaces.
The authors of the OSH Act realize that employees are not likely
to participate in safety and health activities if they fear they will
lose their jobs. That is why Congress wrote 11(c) to protect employ-
ees from discrimination and retaliation when they report safety
and health hazards or exercise other rights under the OSH Act.
Without robust whistleblower protection, these voices may be si-
lenced.

PAWA would strengthen 11(c) by providing workers with basic
rights like other, more recent whistleblower laws passed with
broad bipartisan support have provided workers. PAWA would bet-
ter protect the workers’ rights to participate in making those work-
ing conditions safer by providing workers with a private right of ac-
tion, an important element that is lacking in OSHA’s current 11(c)
provision. We believe it is critically important that if an employer
fails to comply with an order providing relief, both OSHA and the
workers should be able to file a civil action.

PAWA will also grant workers the right to further pursue their
case if OSHA does not proceed in a timely fashion, codify a work-
ers’ right to refuse to perform unsafe work, protect employees who
refuse work because they fear harm to other workers, prohibit em-
ployer policies to discourage workers from reporting illnesses or in-
juries and prohibit employer retaliation against employees for re-
porting injuries or illnesses.

PAWA would also increase the existing 30-day deadline for filing
an 11(c) complaint to 180 days. Over the years many complainants,
who might otherwise have had a strong case of retaliation, have
been denied protection simply because they did not file within the
30-day deadline.

Finally, PAWA would codify a number of OSHA’s high standards
for professionalism and transparency and conducting whistleblower
investigations that are of critical importance to this administration.
For example, PAWA requires OSHA to interview complainants and
to provide them with a response and the evidence supporting the
respondent’s position. PAWA affords complainants the opportunity
to meet with OSHA and to rebut the employers statements or evi-
dence.

Turning to victims’ rights, OSHA has long known that workers
and often their family can serve as OSHA’s eyes and ears, identi-
fying workplace hazards. Injured workers and their family often
provide useful information to investigators because employees fre-
quently discuss work activities and coworkers with family mem-
bers.

I want to thank Tonya Ford, whose uncle, Robert Fitch, was
killed at Archer Daniels Midland on January 29, 2009, for coming
to Washington today to testify and describe the tragic cir-
cumstances of Mr. Fitch’s death and the unnecessary problems that
she and her family faced getting information about what happened.
We appreciate her suggestions on how to enforce or how to improve
our enforcement proceedings to better involve victims and their
families.
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It is OSHA’s policy to talk to families during the investigation
process and inform them about our citation procedures and settle-
ments. Families are normally provided a copy of the citations when
issued.

We found, however, that some of OSHA’s policies on victims’
rights have not always been implemented consistently and in a
timely manner. It is also clear that a letter is not adequate. There-
fore, we will be strengthening those policies by putting them into
a directive and adding them to the field operations manual.

We will also be instructing our area directors to call the family
to express condolences, advise that a letter is coming, and assure
families that we will be staying in contact. In addition, we will be
appointing family liaisons in every one of OSHA’s 70 area offices.

In general, OSHA supports the changes in PAWA for victims and
their families. Our only concern is that we find a way to both fully
ensure family and victim participation without unduly burdening
or lengthening the process.

Madam Chair, I appreciate the opportunity today to have discuss
PAWA and how it would improve whistleblower protections and
victims’ rights. I believe stronger whistleblower protections and
more substantial rights for victims and their families can lead to
safer job sites and, ultimately, more men and women who go home
safely to their families at the end of the day.

I would be happy to answer your questions.

[The statement of Mr. Barab follows:]

Prepared Statement of Hon. Jordan Barab, Deputy Assistant Secretary for
Occupational Safety and Health, U.S. Department of Labor

Chair Woolsey, Ranking Member McMorris Rodgers and Members of the Sub-
committee, thank you for the opportunity to testify today on the Protecting Amer-
ica’s Workers Act (PAWA) particularly on the issues of whistleblower protections
and victim’s rights in OSHA’s enforcement process.

I recognize the significance of today’s hearing being held on both the 39th anni-
versary of the creation of the Occupational Safety and Health Administration and
Workers Memorial Day. Today is the day set aside to recognize workers killed, dis-
abled, injured or sickened by their work—to honor the men and women who have
died on the job and to rededicate ourselves to improving safety and health in every
American workplace.

This commitment is especially needed now, as we commemorate this Workers Me-
morial Day not only to remember the 29 brave miners who lost their lives at the
Upper Big Branch mine, the 7 refinery workers who were killed the week before
at the Tesoro refinery in Washington, but also the 14 workers who die on the job
every day in this country.

This hearing focuses on two areas that are crucial to reaching the goal set by the
Occupational Safety and Health Act (OSH Act) to assure safe and healthful working
conditions for all working men and women in the United States: 1) ensuring that
workers are safe from retaliation for exercising their health and safety rights; and
2) ensuring victims of workplace incidents and their family members have informa-
tion and a meaningful role in OSHA enforcement activities.

Whistleblower protections

Congress realized that OSHA inspectors would never be able to visit more than
a small fraction of the nation’s workplaces. The OSH Act therefore relies heavily on
workers to help identify hazards at their workplaces. The authors of the OSH Act
also realized that employees are not likely to participate in safety and health activi-
ties if they fear that they will lose their jobs or otherwise be retaliated against. That
is why Congress wrote Section 11(c)—to protect employees from discrimination and
retaliation when they report safety and health hazards or exercise other rights
under the OSH Act. The OSH Act was one of the first safety and health laws to
contain a provision for protecting whistleblowers.
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Section 11(c) was innovative and forward looking in 1970, but 40 years later it
is clearly antiquated and in dire need of substantial improvement. Achieving Sec-
retary Solis’ goal of Good Jobs for Everyone includes strengthening workers’ voices
in1 theia workplaces. Without robust whistleblower protections, these voices may be
silenced.

This Administration strongly supports the whistleblower provisions of the Pro-
tecting America’s Workers Act (PAWA), which expands the OSH Act’s anti-retalia-
tion provisions, codifies a worker’s right to refuse to perform unsafe work, prohibits
employer policies that discourage workers from reporting illnesses or injuries, pro-
hibits employer retaliation against employees for reporting injuries or illnesses, and
grants workers the right to further pursue their case if OSHA does not proceed in
a timely fashion.

OSHA currently administers the whistleblower provisions of sixteen other stat-
utes, protecting employees who report violations of various trucking, airline, nuclear
power, pipeline, environmental, rail, consumer product, and securities laws. In the
four decades since the OSH Act became law, Congress has enacted increasingly ex-
pansive whistleblower protections in these other laws, leaving section 11(c) of the
OSH Act in significant ways the least protective of the 17 whistleblower statutes.
It is time to bring OSHA’s protections up to the same level of these other laws.

Notable weaknesses in section 11(c) include: inadequate time for employees to file
complaints; lack of an administrative forum for the adjudication of cases; lack of a
statutory right of appeal; lack of a private right of action; and OSHA’s lack of au-
thority to issue findings and preliminary orders, so that a complainant’s only chance
to prevail is through the Department of Labor filing an action in U.S. District Court.

PAWA would strengthen section 11(c) by including the full range of procedures
and remedies available under the more modern statutes and by codifying certain
provisions, such as exemplary damages and the right to refuse work that could re-
sult in serious injury or illness, which have been available but not expressly author-
ized by current statute. There is no reason that workers speaking up about threats
to their safety and health should enjoy less protection than workers speaking up
about securities fraud or transportation hazards. PAWA would also make explicit
that a worker may not be retaliated against for reporting injuries, illnesses or un-
safe conditions to employers or to a safety and health committee. This protection
is already implicit in the OSH Act, but PAWA would leave no doubt in employers’
or employees’ minds about this right.

PAWA is an improvement on OSHA’s current law in significant ways. It would
increase the existing 30-day deadline for filing an 11(c) complaint to 180 days,
bringing 11(c) more in line with some of the other whistleblower statutes. Over the
years many complainants who might otherwise have had a strong case of retaliation
have been denied protection simply because they did not file within the 30-day dead-
line. For example, we received an 11(c) complaint from a former textile employee
who claimed to have been fired for reporting to management that he had become
ill due to smoke exposure during the production process. The worker contacted
OSHA to file an 11(c) complaint 62 days after he was fired, compelling OSHA to
dismiss the case as untimely under existing law. Under PAWA, however, OSHA
would be able to investigate the merits of cases such as this one. Increasing the fil-
ing deadline to 180 days would greatly increase the protections afforded by section
11(c).

PAWA'’s adoption of the “contributing factor” test for determining when illegal re-
taliation has occurred would be another significant improvement in 11(c). This test,
which examines the employer’s decision to take adverse action against the employee
following whistleblower activity, is less stringent than the current “motivating fac-
tor” test to which OSHA is currently restricted. Adoption of the “contributing factor”
test would make 11(c) consistent with other more recently enacted whistleblower
statﬁtes and would strengthen the whistleblower protections afforded to America’s
workers.

The private right of action is another key element of whistleblower protections
that is lacking in OSHA’s current 11(c) provision and is contained in PAWA. It is
critically important that, if an employer fails to comply with an order providing re-
lief, both DOL and the complainant should be able to file a civil action for enforce-
ment of that order in a U.S. District Court. We strongly support this provision.

PAWA also allows complainants to move their case to another prescribed venue
if the Department does not make prompt decisions or rulings. For example, PAWA
would allow complainants to “kick out” from an OSHA investigation to a de novo
Administrative Law Judge (ALJ) hearing if the Secretary has not issued a decision
within 120 days from the case filing; “kick out” from an ALJ hearing to district
court if an ALJ has not issued a decision within 90 days of the request for a hear-
ing; or “kick out” from an Administrative Review Board (ARB) hearing to district
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court if the ARB has not issued a final order within 60 days of the request for an
administrative appeal. “Kick-out” provisions have become a standard feature of
whistleblower protection statutes, and OSHA believes it is appropriate for 11(c) com-
plainants to have the same right.

The provision in PAWA allowing employees in states administering OSHA-ap-
proved plans to choose between Federal and State whistleblower investigations
would likely result in a significant increase in the number of Federal complaints.
All 22 states and territories that administer private sector plans are required to pro-
vide protections at least as effective as Federal OSHA’s. We have some reservations
about this provision because we are not convinced it would add much protection to
workers in those states and it would be a significant drain on OSHA and Solicitor
resources. We would welcome further discussions on how to best ensure whistle-
blower protections in these states.

Finally, PAWA would codify a number of OSHA’s high standards for profes-
sionalism and transparency in conducting whistleblower investigations that are of
critical importance to this Administration. For example, PAWA requires OSHA to
interview complainants and to provide them with the respondent’s response and the
evidence supporting the respondent’s position. PAWA affords complainants the op-
portunity to meet with OSHA and to rebut the employer’s statements or evidence.
While we train our investigators on the critical importance of conducting thorough
interviews with complainants and involving complainants in the rigorous testing of
proffered employer defenses, we believe that requiring these investigative steps by
statute would assist OSHA in its mission of providing robust protection to occupa-
tional safety and health whistleblowers.

These legislative changes in the whistleblower provisions are a long-overdue re-
sponse to weaknesses that have become apparent over the past four decades. This
legislation makes good on the promise to stand by those workers who have the cour-
age to come forward when they know their employer is cutting corners on safety
and health and guarantees that they do not have to sacrifice their jobs in order to
do the right thing.

Not only do we support the provisions of PAWA intended to improve whistle-
blower protections, we would like to explore areas where we might want to go fur-
ther.

I would propose amending the OSH Act to provide for assessment of civil pen-
alties against employers who violate the whistleblower provisions. Currently, while
an employer found to be discriminating against an employee must make the em-
ployee whole again, there is no provision for civil penalties against employers. The
provisions are not in the current version of PAWA but similar provisions were in-
cluded in the S-MINER Act that was passed by this Committee and the full House
of Representatives in 2008. Under such a provision, any employer found to be in
violation of Section 11(c) of the Act would be subject to civil penalties of not less
than $10,000 and not more than $100,000 for each occurrence of a violation.

Additionally, as conclusion of these cases can often take many months, a provision
should be made to reinstate the complainant pending outcome of the case. The Mine
Safety and Health Act provides that in cases when the Mine Safety and Health Ad-
ministration (MSHA) determines that an employee’s complaint was not frivolously
brought, the Review Commission can order immediate reinstatement of the miner
pending final order on the complaint. OSHA’s 11(c) complainants should have the
same reinstatement rights.

Victims’ rights

OSHA has long known that workers, and often their families, can serve as
OSHA’s “eyes and ears,” identifying workplace hazards. Workers injured in work-
place incidents and their friends and family often provide useful information to in-
vestigators, because employees frequently discuss work activities and co-workers
with family members during non-work hours.

We are dedicated to findings ways to involve workers and their families in
OSHA’s enforcement investigations. Both Assistant Secretary Michaels and I make
it a priority to set time aside to talk with victims’ families whenever we have the
opportunity.

Last month, as part of an effort to reach out and hear from stakeholders on a
variety of safety and health issues, we hosted “OSHA Listens.” As part of the event,
we heard recommendations from the family members of workers killed on the job
on how to enhance victims’ and families’ participation in the enforcement process.

I want to thank Tonya Ford whose uncle, Robert Fitch, was killed at Archer Dan-
iels Midland on January 29, 2009, for coming to Washington today to testify and
describe to us the tragic circumstances of Mr. Fitch’s death and the unnecessary
problems she and her family faced getting information about what happened and
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what OSHA was doing. We appreciate the suggestions she has on how to improve
our enforcement process and better involve victims and their families.

Katherine Rodriguez, whose father was killed at the BP Texas City Refinery on
September 2, 2004, also spoke at OSHA Listens and made several recommendations
to OSHA officials on how to enhance the rights of victims’ families. She said that
before her father died in the hospital her family received information about the inci-
dent that might have been useful to OSHA investigators, noting that “fellow cowork-
ers are more willing to talk to the family members than any investigator.”

Family members and co-workers are sincerely and understandably interested in
learning how an incident occurred, finding out if anything could have been done to
prevent it, and knowing what steps employers and employees will take in the future
to ensure that someone else is not injured or killed in a similar situation.

It is OSHA’s policy to talk to families during the investigation process and inform
them about our citation procedures and settlements. OSHA first contacts the family
at the beginning of the inspection. All families get a letter from the Area Director
discussing the process and advising that they will be kept informed. In some cases
the families initially get a phone call. Families are then normally provided a copy
of the citations when issued.

However, we have found that some of these policies have not always been imple-
mented consistently and in a timely manner. It is also clear that a letter is not ade-
quate. Therefore, we will be putting these policies into a directive and adding them
to our Field Operations Manual. We will also be instructing the Area Directors to
call the family to express condolences, advise that a letter is coming, and assure
families we will be staying in contact.

In addition, we need to work on interacting with families following a tragedy. As
might be expected, many OSHA inspectors understandably have trouble knowing
how to interact with a person who has just lost a loved one in tragic circumstances.
While brief training on this issue is provided to Compliance Officers at the Initial
Compliance Course at the OSHA Training Institute, clearly more training is needed
and will be developed. We will also develop webinars and webcasts for training of
all compliance officers, team leaders, and Area Directors.

In general, OSHA is supportive of expanding interactions with families and vic-
tims. Therefore, the Agency is examining the issue of victims’ rights from the ad-
ministrative level to seek ways to better ensure the rights of victims and their fami-
lies to participate in OSHA’s enforcement efforts. OSHA supports many of the
changes to the OSH Act embodied in PAWA for victims and their families.

PAWA would place into law, for the first time, the right of a victim (injured em-
ployee or family member) to meet with OSHA regarding the investigation and to
receive copies of the citation or resulting report at the same time as the employer
at no cost. PAWA would also enable victims to be informed of any notice of contest
and to make a statement before an agreement is made to withdraw or modify a cita-
tion.

However, we also want to ensure—and I think the families would also want to
ensure—that the provisions of PAWA do not unduly slow down the inspection, en-
forcement and adjudication process, which only hurt victims and their families in
the long run. We believe therefore that clarification is needed of the provisions al-
lowing victims or their representatives to meet in person with OSHA before the
agency decides whether to issue a citation, or the right to appear before parties con-
ducting settlement negotiations. This could be logistically difficult for victims and
OSHA’s regional and area offices, resulting in significant delays in the negotiations
and ultimate citation. OSHA would be happy to work with the Committee to ad-
dress this issue.

Madam Chair, I appreciate the opportunity to appear today to discuss PAWA and
how it would improve whistleblower protections and victim’s rights. I believe strong-
er whistleblower protections and more substantial rights for victims and their fami-
lies can lead to safer jobsites and ultimately, more men and women who go safely
home to their families at the end of the day. I would be happy to answer your ques-
tions.

Chairwoman WOOLSEY. Thank you.
Ms. Ford.
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STATEMENT OF TONYA FORD, NIECE OF ROBERT FITCH,
A WORKER KILLED AT ARCHER DANIELS MIDLAND PLANT

Ms. ForD. Dear Chairman Woolsey, Ranking Member McMorris
Rodgers and members of the committee, my name is Tonya Ford,
and I live in Lincoln, Nebraska.

I would like to start off by saying thank you so much for this op-
portunity. It is a great honor to sit here and represent my family
and other families who have lost their loved ones due to prevent-
able work-related accidents.

I support the Protect America’s Workers Act because of what
happened on January 29, 2009, when I lost my Uncle, Robert Fitch,
or as I called him, Uncle Bobby, to a horrible, preventable work-
related accident at the Archer Daniels Midland plant in Lincoln,
Nebraska. My Uncle Bobby was 51 years old.

Our lives changed forever that day when my uncle stepped into
a belt-operated man lift in order to go to his work break, fell ap-
proximately 40 feet. As he fell, he impacted each wall in the ce-
ment elevator shaft and landed on the air duct, hitting it so hard
it slid 19 feet from the connection point. At that point, my uncle
slid off and fell through a manhole and then fell another 40 feet
to the cement ground below. My dad, Uncle Bobby’s brother-in-law,
found him that day. My dad still works at this ADM plant.

Since that moment, my life has become filled with gathering
dates, statistics, evidence, and information. I started our research
to answer our family’s simple rules or—sorry—questions: What
happened? Did he suffer? Did the device malfunction? Was the de-
vice too old and unsafe for my uncle and other employees that work
at ADM?

Something went terribly wrong that day; and my cousins, Jessica
and Jeremy Fitch, my mom, and the rest of our family deserve to
know what happened and why.

I have come to the conclusion that if PAWA had been passed
when it was first introduced, my uncle might have been alive 3
weeks ago to place a rose on his mother’s casket. Instead, when my
grandmother passed away last month, we placed a single rose on
an empty chair where he should have sat.

PAWA is important not only because it included tougher pen-
alties to discourage companies letting safety problems continue, be-
cause it extended additional rights to family members. If PAWA
had been in place when my uncle died, my family would not have
learned about the findings against ADM from a local news re-
porter. With the television camera rolling, the reporter asked me,
what do you think about the penalties assessed by ADM? I could
only respond we are not aware what the penalty is and that the
investigation was even closed.

This is how our family learned that ADM was fined $0 for having
an old and dangerous belt-operating man lift in their plants. This
piece of equipment caused my uncle’s death, and that I have since
been informed is inherently unsafe and very scary to use, a device
that you should require specialized training for anyone to use it
and a device that causes many injuries and even deaths. Yet ADM
received no monetary penalties for having this deadly equipment in
their plants.
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We asked why was ADM not fined from OSHA for the device
that took my uncle from us? Nine months after hearing about zero
penalties assessed to ADM, my family still did not have the an-
swers. I reached out to OSHA for answers in January, 2010, and
OSHA agreed to meet with us. I was ready to ask them all the
questions that resulted in my months of research in belt-operating
man lifts. To my amazement, I learned that OSHA issued two cita-
tions to ADM that were classified as serious and specifically related
to the dangerous belt-operating man lift. However, as part of the
informal settlement between OSHA and ADM, the two citations re-
lated to the man lift and the monetary penalties were deleted.

When we asked why OSHA told us that these dangerous man
lifts were not covered by an OSHA standard under an OSHA
standard issued in 1971, man lifts installed prior to August 1971
are grandfathered in, meaning that OSHA standards did not apply
to them. OSHA explained that because of this grandfather clause
they could not have pulled the citation if ADM contested it, but
through their settlement with the company ADM agreed to replace
the belt-operating man lift that killed my uncle with an elevator.

OSHA thought this was a good compromise, getting ADM to get
rid of a highly dangerous piece of equipment and install something
safer in its place. That is not good enough and here is why. This
ADM facility where my uncle was killed and my dad still works
had a total of five of these belt-operating man lifts. Stating they
only had to replace just one of them did not get rid of the problem.
These man lifts are operating in other ADM facilities across the
country. This equipment kills workers. A company like ADM with
a stock market value of $18.31 billion should be compelled to re-
place all of these dangerous lifts immediately.

I urge Congress to pass the Protect America’s Workers Act be-
cause it would improve OSHA’s ability to ensure workers are pro-
tected from dangers on jobs. I support the provision to increase
OSHA'’s penalties and have them routinely adjusted for inflation,
but penalties are only effective if OSHA has the ability to compel
abatement, even if the employers contests the citation and pen-
alties.

The Federal mine safety agency has this authority for the
300,000 workers it covers, and OSHA needs it for the 111 million
workers who rely on its protection. As a family, we believe if we
are going to prevent more deaths and hurt, OSHA must be able to
force abatement during the contest period.

We strongly support all the provision of PAWA, including the
new rights that would be given to family members. We believe it
is very important for OSHA to meet with a family or their rep-
resentatives before the agency finishes its investigation and for the
families to have the opportunity to make a victims’ impact state-
ment if the case proceeds to the Occupational Safety and Health
Review Commission.

My Uncle Bobby gave 32 years to ADM, often working 7 days a
week. My dad still works there, as do many other men and women.
This month alone we have seen too much deaths and grief because
of preventable workplace hazards. If the companies do not set the
bar high enough for workers’ health and safety, then OSHA must
be empowered to do so. Thank you.



16

[The statement of Ms. Ford follows:]
Prepared Statement of Tonya Ford, Niece of Robert Fitch

DEAR CHAIRWOMAN WOOLSEY, RANKING MEMBER MCMORRIS-RODGERS AND MEM-
BERS OF THE COMMITTEE: My name is Tonya Ford and I live in Lincoln, Nebraska.
I would like to start off by saying thank you so much for this opportunity. It is a
great honor to sit here and represent my family and other families who have lost
their loved ones due to preventable work-related accidents.

I support the “Protecting America’s Workers Act” (PAWA) because of what hap-
pened on January 29, 2009 when I lost my Uncle Robert Fitch or as I called him
Uncle Bobby to a horrible preventable work-related incident at the Archer Daniel
Midland plant in Lincoln, NE. My Uncle Bobby was 51 years old.

Our lives changed forever that day when my uncle stepped onto a belt-operated
manlift in order to go on his work break and fell approximately 40 feet. As he fell,
he impacted each wall in the cement elevator shaft, and landed on the airduct, hit-
ting it so hard it slid 19 feet from the connection point. At that point, my uncle slid
off and fell through a manhole, and then fell another 40 feet to the cement ground
below. My dad, uncle’s Bobby’s brother-in-law found him that day. My dad still
works at this ADM plant.

Since that moment, my life has become filled with gathering dates, statistics, evi-
dence, and information. I started my research to answer our family’s simple ques-
tions:

What Happened?

Did he suffer?

Did the device malfunction?

VXaDs I\/E’}?le device too old and unsafe for my uncle and the other employees working
at ?

I have come to the conclusion that if PAWA had been passed when it was first
introduced, my uncle might have been alive three weeks ago to place a rose on his
mother’s casket. Instead, when my grandmother passed away last month, we placed
a single rose on the empty chair where Uncle Bobby should have been seated.
PAWA is important not only because it includes tougher penalties to discourage
companies letting safety problems continue, but because it extends additional rights
to family members. If PAWA had been in place when my uncle died, my family
would not have learned about the fines assessed against ADM from a local news
reporter.
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With the television camera rolling, the reporter asked me “What do you think
about the penalty assessed to ADM?”

I could only respond: “We are unaware what the penalty is and that the investiga-
tion was closed.”

This is how our family learned that ADM was fined $0.00 for having the old and
dangerous belt-operated man-lift in their plant. This piece of equipment caused my
uncle’s death, and that have since been informed it was inherently unsafe and very
scary to use. A device that should require specialized training before anyone should
use it a device that causes many injuries and even deaths. Yet, ADM received no
monetary penalty for having this deadly equipment in their plant.

We asked: Why was ADM not fined by OSHA for the device that took my uncle
from us?

Nine months after hearing about zero penalty assessed to ADM, my family still
did not have answers. I reached out to OSHA for answers in January 2010, and
OSHA agreed to meet with us. I was ready to ask all of the questions that resulted
from my months of research on belt-operated manlifts.

To my amazement, I learned that OSHA issued two citations to ADM that were
classified as serious and specifically related to their dangerous belt-operated
manlift. However, as part of an informal settlement between OSHA and ADM, the
two citations related to the manlift and the monetary penalties were DELETED.

When we asked why, OSHA told us that these dangerous manlifts were not cov-
ered by an OSHA’s standard. Under an OSHA standard issued in 1971 (29 CFR
1910.68.), manlifts installed prior to August 1971 were “grandfathered in,” meaning
the OSHA standard did not apply to them. OSHA explained that because of this
“grandfather clause” they could not uphold the citation if ADM contested it, but
through their settlement with the company, ADM agreed to replace the belt-oper-
ated manlift that killed my uncle, with an elevator. OSHA thought this was a good
compromise: getting ADM to get rid of a highly dangerous piece of equipment and
install something safer in its place. That’s not good enough. Here’s why: This ADM
facility where my uncle was killed and where my dad still works had a total of 5
of these belt-operated manlifts. Stating that they only had to replace just one of
them does not get to the root of the problem. These manlifts are operating in other
ADM facilities across the country. This equipment kills workers. A company like
ADM, with a stock market value of $18.31 billion, should be compelled to replace
all of these dangerous lifts immediately.

I urge Congress to pass the Protecting America’s Workers Act (H.R. 2067 and
S.1580) because it would improve OSHA’s ability to ensure workers are protected
from dangers on the job. I support the provisions to increase OSHA penalties and
have them routinely adjusted for inflation. But, penalties are only effective if OSHA
has the ability to compel abatement even if the employer contests the citation and
penalty. The federal mine safety agency (MSHA) has this authority for the 300,000
workers it covers, and OSHA needs it for the 111 million workers who rely on its
protections. As a family, we believe that if we are going to prevent more deaths and
hurt, OSHA must be able to force abatement during the contest period.

We strongly support all the provisions of PAWA, including the new rights that
would be given to family mem>bers. We believe it is very important for OSHA to
meet with a family or their representative before the agency finishes its investiga-
tion and for a family to have the opportunity to make a victims’ impact statement
if the case proceeds to the Occupational Safety and Health Review Commission.

My Uncle Bobby gave 32 years to ADM, often working seven days a week. My
dad still works there, as do many other men and women. This month alone we have
seen too much death and grief because of preventable workplace hazards. If compa-
nies do not set the bar high for worker health and safety, then OSHA must be em-
powered to do so.

Thank you.
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Chairwoman WOOLSEY. Thank you.
Mr. Morikawa.

STATEMENT OF DENNIS MORIKAWA,
MORGAN, LEWIS & BOCKIUS LLP

Mr. MoORIKAWA. Thank you very much, Chairwoman Woolsey,
Ranking Member McMorris Rodgers, members of the sub-
committee, and fellow members of this panel.

My name is Dennis Morikawa, and I am a partner at the Phila-
delphia law firm of Morgan, Lewis & Bockius. I appreciate the op-
portunity to appear before you at this hearing to address the vic-
tims’ rights provisions of the latest draft of the Protecting Amer-
ica’s Workers Act legislation. I am testifying today on behalf of the
U.S. Chamber of Commerce and my testimony, and comments are
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not intended to represent the views of Morgan, Lewis & Bockius
or its clients.

On this very special Workers Memorial Day, I want to assure
that our thoughts and prayers are with the families and victims
who have lost their lives on the job. I think it should be a common
goal of all of us to prevent accidents and to end fatalities in the
American workplace, and I share Ms. Ford’s sentiment with respect
to that issue.

As I mentioned, I am a partner with Morgan, Lewis, having been
with them since 1974; and during that time I have practiced in the
area of Occupational Safety and Health law. As a consequence of
that, I have had a good opportunity to see the inner workings of
how OSHA works both in the inspection, in the citation, the settle-
ment, and the litigation process of OSHA cases. I have literally
represented clients in hundreds of OSHA cases.

However, the aspect of my practice in which I am most proud has
been in providing the basis for the creation of coalitions of employ-
ers dedicated to cooperating for the purpose of ending accidents
and fatalities on the job.

I refer specifically to the work that I did with the Electrical Con-
tractors Transmission and Distribution Strategic Partnership for
Safety, better known as the ET&D partnership, which represents
a coalition of six of the largest union and nonunion electrical trans-
mission contractors in the United States who, in 2004, banded to-
gether to create a unique partnership which matched these con-
tractors with the International Brotherhood of Electrical Workers,
the National Electrical Contractors Association, and the Edison
Electric Institute.

The express purpose of that partnership was to bring about a
substantial reduction in injuries and fatalities in the electrical con-
struction industry and to create rigorous standards for best prac-
tices to be utilized by companies in that industry to bring about a
real change in the industry safety culture, in other words, to really
make a difference.

I am very proud to tell you that the statistics that have been
done with respect to the success of this partnership indicate that
between 2003 and 2009 fatality rates for ET&D partners declined
by almost 80 percent; and the lost workday injury and illness rate
for partners was reduced to a remarkable. 89, which represents
less than one injury per 100 workers in an industry which has long
been characterized by OSHA as a high hazard industry.

It demonstrates that when a coalition of employers and labor and
employees and associations get together for the common purpose of
ending accidents, stopping injuries, and stopping fatalities on the
job, it can, in fact, be effective and be a 21st century model for new
safety and health approaches.

Let me make it clear today that my brief comments are intended
to focus solely on the issue of victims’ rights in section 306 of
PAWA. As you are aware, the Chamber has made previous com-
ments earlier on March 16 with respect to broad aspects of this leg-
islation. It is important to point out that the basic substance of vic-
tims’ rights as set forth in section 306 of PAWA is in many respects
a codification of existing procedures already set forth in OSHA’s
Field Operations Manual, or the FOM, or FOM, as it is referred to.
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I think Deputy Assistant Secretary Jordan Barab did an excel-
lent job in talking about and summarizing the OSHA procedures
that have been in effect for over 15 years, which address commu-
nications with and the provision of information to victims and their
family members. We commend Mr. Barab for his recognition that
some of the FOM policies have not always been followed by OSHA
consistently and in a timely manner, and Mr. Barab has pledged
to place new policies into a directive and to make new amendments
to the FOM to address these issues.

Mr. Barab also states that OSHA will be revising their training
and compliance office to address interactions with victims’ families.
We applaud OSHA’s initiatives in that regard.

But in contrast to the FOM procedure, section 306 now provides
that victims and their family members are to be given the right to
meet with OSHA prior to OSHA’s decision to issue or not issue a
citation and requires that, prior to OSHA entering into any agree-
ment to settle a citation, OSHA must notify the victims or the rep-
resentatives of the victims about the settlement meeting in order
to give the victim or their representative an opportunity to appear
and make a statement in front of the parties conducting those set-
tlement negotiations.

We agree with Assistant Secretary David Michaels’ view ex-
pressed on March 16 that victims and their families desire to be
more fully involved in the remedial process, but we also agree with
Dr. Michaels’ comments given to the subcommittee in which he
urged that clarification was needed with respect to section 306,
particularly as to the provisions allowing victims and their rep-
resentatives to meet in person with OSHA before the agency de-
cides to issue a citation and also to make statements at contested
hearings that follow. Dr. Michaels has pointed out that this could
create logistical difficulties for victims as well as OSHA’s regional
and area offices, which could result in significant delays in the ne-
gotiations and ultimate resolution of cases which, according to Dr.
Michaels, could hurt the victims and their families in the long run.
Deputy Assistant Secretary Barab’s comments today strongly sup-
port that point.

In addition to the issues identified by Dr. Michaels, we would
add that section 306 is made potentially more problematic by the
provision for the involvement of representatives of the victim, as
that term has not been defined specifically in the section. While
section 306 does define victim and family member, the section does
not make clear what representatives are contemplated within 306.

Now, Tonya Ford’s moving and eloquent tribute to her uncle this
morning is an excellent example of where a family member rep-
resents the deceased loved one in conveying the thoughts and emo-
tions of her family; and we thank her for those comments. How-
ever, we would submit that further clarification needs to be made
with respect to whether the “representatives” of the victim con-
templated by this section is intended to be somebody other than a
family member, such an attorney, for example, the involvement of
which may, in the concept of Assistant Secretary Michaels, create
delays that could hamper the process.

In conclusion, we urge this committee to more clearly clarify the
rights, duties, and responsibilities of the entities covered under dis-
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cussion in draft section 306, which purports to address victims’
rights, and to determine if section 306 truly advances the interests
of safety and health through a fair, efficient, and prompt resolution
of matters before OSHA and the Commission.

We would point out that OSHA needs the opportunity to exercise
prosecutorial discretion with respect to the matters that they han-
dle. They are an understaffed agency with a very, very big mission.
We support their efforts, and we hope that they will continue those
efforts towards ending accidents and fatalities on the job.

Thank you.

[The statement of Mr. Morikawa follows:]

Prepared Statement of Dennis J. Morikawa, Partner, Morgan, Lewis &
Bockius LLP, on Behalf of the U.S. Chamber of Commerce

Good morning, Chairwoman Woolsey, Ranking Member McMorris Rodgers and
members of the Subcommittee. My name is Dennis J. Morikawa and I am a Partner
with the Philadelphia office of Morgan, Lewis & Bockius LLP. I appreciate the op-
portunity to appear before you at this hearing to address the victim’s rights provi-
sions in Section 306 of the latest draft of the Protecting America’s Workers Act leg-
islation (HR 2067; S 1580). My testimony will largely focus on these provisions but
I would be happy to answer questions on any of the important issues raised by this
proposed legislation.

I am testifying today on behalf of the U.S. Chamber of Commerce, the world’s
largest business federation with over three million businesses of all sizes, sectors
and regions, as well as state and local chambers and industry associations. Critical
to the issues that I will be discussing this morning, approximately 96% of the
Chamber’s members are small businesses employing 100 or fewer employees. I have
been a participant in activities of the Chamber’s Labor Relations Committee and
have appeared before and participated in meetings of the OSHA Subcommittee. My
testimony and comments are not intended to represent the views of Morgan, Lewis
& Bockius LLP or any of our clients.

Background and experience in occupational safety and health law

I have been with Morgan, Lewis & Bockius LLP since 1974. In the 36 years that
I have practiced law, I have devoted a significant part of my practice to labor and
employment matters, specifically focused on workplace safety and health, including
matters arising under the Occupational Safety and Health Act (“OSH Act”) and
OSHA state plans. I am past Management Co-Chair of the American Bar Associa-
tion Committee on Occupational Safety and Health Law and have participated in
numerous panels and symposiums on OSHA Law with representatives from OSHA,
the Occupational Safety and Health Review Commission, leading trade associations
and labor unions as well as leading practitioners in this field.

Morgan Lewis’s OSHA Practice Group, which I lead, has a combined total of more
than 100 years of experience and includes among others, the former Acting Assist-
ant Secretary of Labor and Deputy Assistant Secretary for OSHA, Jonathan L.
Snare, as well as the past Solicitor of Labor, Howard M. Radzely. Throughout my
years of practice, I have represented numerous clients in a wide variety of indus-
tries, such as oil refineries, construction, manufacturing, electrical utilities, retail,
shipping, shipbuilding, meat packing and poultry processing, supermarkets,
healthcare, chemical manufacturing, steelmaking and auto making.

Over the course of my career, I have represented clients in every conceivable type
of OSHA-related activity including rulemaking, advice and counseling, strategic
planning and handling OSHA inspections and citations. On the enforcement side of
my practice, I have participated in all stages of the contested case process before
the Occupational Safety and Health Review Commission (“Commission” or
“OSHRC”), as well as with OSHA’s state plan partners, from the initial contest deci-
sion, through discovery and trial, as well as appeals, and including numerous settle-
ment negotiations and mediations. On the compliance side of my practice, I have
assisted clients in developing methods and strategies to comply with all applicable
OSHA workplace safety and health rules and requirements.

In fact, the area of my OSHA practice in which I have been involved that has
given me the greatest sense of achievement has been my work with OSHA compli-
ance and cooperative programs and, in particular, the Electrical Contractors Trans-
mission and Distribution (“ET&D”) Strategic Partnership for Safety, a coalition of
six of the largest union and non-union electrical transmission construction contrac-
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tors in the United States representing over 70% of the employees in that industry.
In August of 2004, these contractors, along with OSHA, the International Brother-
hood of Electrical Workers (IBEW), the National Electrical Contractors Association
(NECA) and the Edison Electric Institute (EEI) created the ET&D Strategic Part-
nership whose principal purpose was to change the safety culture of their industry
in order to reduce injuries and fatalities involving industry workers.

In the six years since the ET&D Partnership was created, there have been dra-
matic reductions in injuries and fatalities with fatality rates of the Partners being
reduced by almost 80% and the Lost Workday Injury Rates of Partners reduced to
a remarkable .89 (less than one injury per 100 workers) in an industry which has
long been regarded by OSHA as a “high hazard industry.” In our view, the ET&D
Partnership represents a prototype 21st century model for effective management of
workplace safety and health which places the greatest emphasis on the prevention
of injuries and fatalities rather than focusing only on OSHA violations. In my view
and based on my experience during my 36 years of legal practice, the vast majority
of employers do take safety seriously and many employers have made extraordinary
efforts to bring about positive changes in their industries as evidenced by the ET&D
Partnership.

Comments on the Protecting America’s Workers Act victim’s rights provisions

At the outset, let me be clear that the brief comments I am offering this morning
are not intended to focus on the broad issues set forth in the PAWA discussion
draft, but are limited to the issue of Victim’s Rights as set forth in draft Section
306. As you may be aware, on March 16, 2010, my Partner, Jonathan Snare, testi-
fied with respect to the broad scope of PAWA and its subparts and I do not intend
to reiterate the points that he made at that time. Rather, I have been asked today
to speak to the issue of what rights should be accorded to a victim or the represent-
ative of a victim, either in matters before OSHA or in contested matters pending
before the Commission.

While we have some questions, we understand the discussion draft as saying that
an employee who has sustained a work-related injury, or a family member on behalf
of that employee (because the employee dies on the job or is physically incapacitated
and unable to exercise his or her rights under this Section), would be able to meet
with the Secretary regarding the inspection or investigation prior to the time that
the Secretary has made a decision to issue a citation or to take no action. There-
after, the victim or his/her representative is entitled to receive copies of any citation
or reports issued as a result of the inspection or investigation, to be informed of any
Notice of Contest or addition of parties to the proceedings and finally to be provided
notification of the date and time of any proceedings, service of pleadings or other
relevant documents, as well as to be informed of his/her rights in a proceeding
under Section 10(c).

With respect to matters pending before the Commission, it is our understanding
that the victim or representative of the victim will, in addition to being notified of
the time and dates of any proceedings before the Commission, receive pleadings and
any decisions related to the proceedings and will be provided an opportunity to ap-
pear and make a statement in accordance with the rules prescribed by the Commis-
sion. In addition to the above, Section (¢) “Modification of Citation” provides that,
before entering into any agreement to withdraw or modify a citation, the Secretary
must notify the victim or the victim’s representative and provide such person the
opportunity to appear and make a statement before the parties conducting settle-
ment negotiations.

The provisions of Section 306 basically codify provisions of OSHA’s Field Oper-
ations Manual (“FOM”) which provides in Chapter 11-12(G) that OSHA must con-
tact the family members of employees who have been involved in fatal or cata-
strophic occupational accidents or illnesses and provide them with information re-
garding OSHA’s activities with respect to any inspection and citation which may re-
sult from the fatal or catastrophic occupational accident or illness. Indeed, Chapter
11-12(G)(4) of the FOM provides that contact persons on behalf of the family should
be kept up-to-date on the status of the investigation and OSHA will provide family
members or their representatives with a copy of all citations, subsequent settlement
agreements or Commission decisions that are issued as a result of the investigations
and citations. In compliance with the Freedom of Information Act (“FOIA”), case
files and other confidential investigative information assembled by OSHA as part
of its investigation and citation are not made available to the family or their rep-
resentatives until after the litigation has been completed.

As evidenced by the FOM provisions, OSHA has for many years provided to vic-
tims or the families of victims’ information that is very similar to that which is pro-
vided for in Section 306. However, as set forth in the FOM, the procedures for noti-
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fying family members with respect to the status of investigations have never re-
quired face-to-face meetings with OSHA to discuss possible citations or settlements
or opportunities to appear and make statements to the parties prior to any settle-
ment of the citations. Nor have the Commission’s rules included the rights of vic-
tims to appear at proceedings before the Commission. To that end, we fully concur
with the comments of Assistant Secretary of Labor for OSHA, Dr. David Michaels,
at this Subcommittee’s March 16, 2010 hearing on PAWA, that further clarification
needs to be made because provisions for face-to-face meetings and the making of
public statements could present logistical challenges which could delay resolution of
the citations and, in Dr. Michaels’ words, “hurt the victim in the long run.” (Mi-
chaels Statement at p. 14)

Another issue which needs further clarification is what is intended by the use of
the term “representative of the victim.” (Section 306, of the discussion draft adding
Section 9A(a) to the OSH Act.) The term “victim” is defined in Section 9A(f) to in-
clude a “family member” “if” (and thus only if) the victim is deceased or incapaci-
tated and thus cannot appear. The term “representative” is not defined and could
be read to include yet another person in the proceedings. Because the structure of
Section 9A(f) provides that a representative in the form of a family member may
only appear when the victim is deceased or incapacitated, the term “representative
of the victim” should be clarified to include only family members. Any broader read-
ing of the term “representative” would fundamentally change the impact of the pro-
vision.

For example, a “representative of the victim” could be interpreted to include a pri-
vate attorney who is involved in third-party litigation related to the matter. The in-
volvement of an attorney could create the potential for further delays as envisioned
by Dr. Michaels in his March 16, 2010 testimony (Michaels Statement at p. 14) and
exacerbate the settlement process. Further, involving a private attorney in settle-
ment meetings at any level could have a “chilling effect” on those settlement meet-
ings by discouraging the parties from engaging in the candid discussions which are
necessary in order to accomplish the settlement of OSHA cases. Because OSHA is
committed in the first instance to enforcing OSHA laws and standards on behalf of
employees, it stands to reason that OSHA must have the prosecutorial discretion
with respect to its investigation to determine what actions it needs to take to en-
force OSHA standards, consistent with its resources and priorities, without inter-
ference and/or delays related to meetings with outside parties. (Michaels Statement
at p. 14) In our view, providing information directly to victims or the victims’ fami-
lies is fully consistent with past practice as set forth in the FOM and has been prov-
en to be a manageable and non-disruptive method for involving victims or victims’
families in the OSHA enforcement process.

This discussion of representation at settlement meetings raises another issue in
the draft version of PAWA requiring clarification. In my many years of experience
I have found that settlements, particularly in the types of complex cases that arise
following a fatality, require several meetings to reach settlement. Often the first
meeting is an Informal Conference with OSHA. Thereafter, for any contested case
before the Commission with penalties over $100,000, such case is assigned to Man-
datory Settlement Proceedings including a meeting with an assigned Settlement
Judge. Section 9A(c) of the discussion draft provides in the singular that a victim
may make “a statement.” However, the discussion draft version of PAWA does not
address when that statement will be made except that the opportunity must be pro-
vided prior to entering into an actual agreement. Thus that version of PAWA is un-
clear on whether the victim must be provided an opportunity to appear at a par-
ticular proceeding or, when there are multiple meetings, whether the victim must
be provided the opportunity to appear at multiple proceedings. Consistent with the
structure of the discussion draft version of PAWA, the opportunity to appear at a
single meeting to make a statement would be consistent with the goals of the legis-
lation and would not be disruptive. On the other hand, requiring that victims, or
their representatives, be included in all settlement proceedings would create sched-
uling difficulties and likely delay proceedings.

By these comments we do not mean to diminish in any way the tragedy of em-
ployee injuries and fatalities which have occurred, particularly those in recent
weeks. Our thoughts and prayers are with the victims and their families. We are
fully supportive of the right of victims or their families to be kept fully informed
as to OSHA’s inspections, citations and subsequent enforcement actions with respect
to any accident or other catastrophe that may have caused serious injuries or death
to these employees. However, we are also mindful of the need for OSHA to have
the ability to make reasoned and independent prosecutorial decisions with respect
to the nature and manner of their investigations and whether, and to what extent,
citations should be issued with respect to these investigations. Similarly, decisions
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related to settlements or litigation of matters must continue to be within the exclu-
sive province of those entities which are statutorily mandated to enforce the Occupa-
tional Safety and Health Act and to act as the “representative” of the employee in
terms of assuring that employees are provided with a safe and healthy workplace.

Conclusion

Accordingly, for all of the reasons I have outlined above, I believe further clarifica-
tion of the rights, duties and responsibilities of the entities covered under discussion
draft Section 306, which purports to address Victim’s Rights, is necessary to truly
advance the interests of safety and health in the workplace. Indeed, as I previously
mentioned, we all agree that employees who are injured on the job and families who
have lost a loved one due to workplace accidents should be an important part of this
process, and we all deeply sympathize with all such employees and their families.
In fact the most important goal of any OSHA legislation that this Subcommittee
considers, including the Section 306 that we have discussed here today, is whether
it will result in the prevention of workplace injuries and fatalities. Preventing inju-
ries and fatalities would reduce the number of injured employees, as well as families
of employees who lost their lives, who need to rely upon the victim’s rights provi-
sions in Section 306 of PAWA. This should be our ultimate objective.

Thank you for providing this opportunity for me to discuss these important issues
with you today, and I would be happy to answer any questions that you may have.

Chairwoman WOOLSEY. Thank you very much.
Dr. Monforton.

STATEMENT OF CELESTE MONFORTON, ASSISTANT RE-
SEARCH PROFESSOR, DEPARTMENT OF ENVIRONMENTAL
AND OCCUPATIONAL HEALTH, THE GEORGE WASHINGTON
UNIVERSITY

Ms. MONFORTON. Chairwoman Woolsey and members of the sub-
committee, I am Celeste Monforton, an assistant research professor
at the George Washington University School of Public Health. I ap-
preciate the opportunity to be here today and ask that my written
statement be made part of the hearing record.

One of the most rewarding and enlightening experiences of my
public health career was my involvement in 2006 in the Sago Mine
disaster investigation, and some of those family members are here
today. I came to understand and appreciate that family member
victims can make a meaningful contribution to the accident inves-
tigation process.

I heard then and I still hear today that family members will im-
pede the investigation, that family members have a conflict of in-
terest, or that family members are just too emotional to be useful
in fact finding. My experience tells me that nothing is further from
the truth.

With Sago, no one paid closer attention to the details, pressed
the investigators harder for answers, and raised the bar higher for
mine safety reforms. I relish the opportunity in the question and
answer period to respond to Mr. Morikawa’s comments about hav-
ing attorneys representing family members.

It is my experience, working with the Sago families and other
family member victims that inform my views today. OSHA does
have a long-standing policy related to victims’ families. From my
experience, however, the objective of that policy is vague, leading
to vastly different experiences among family members, depending
on the OSHA area office or the State plan.

A condolence letter sent to the wife of Ray Gonzalez, for example,
was mailed to her in September, 2004, after he suffered burns at
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the BP Texas City facility. Mr. Gonzales, however did not die until
November, 2004.

In addition, in the second and third paragraphs of the letter, it
does not mention her husband but a different deceased worker.
Gross and insensitive errors such as this do not give families much
confidence in the quality of OSHA’s accident investigations.

In my testimony, I describe the experience of Maureen Ravetta,
whose husband was killed in September, 2009. No widow should
feel incompetent for not understanding or comprehending OSHA’s
procedures. It should be OSHA’s duty to make sure that family
members understand their procedures, taking into account how
shock and grief can affect one’s ability to process information.

I also heard at last month’s hearing the witness representing the
Chamber of Commerce asserting that involving family members
does not appear to add much value other than to sensationalize.
That comment is terribly uninformed, particularly with the reality
of what families can offer to investigators. Speak to any of the fam-
ily members present here today. They will impress you with their
knowledge of the factors that contributed or caused their loved
one’s death and their suggestions for ways a worker injury and ill-
ness prevention system can be improved.

PAWA could go further and build on provisions for a family liai-
son, as contained in the Miner Act of 2006. Family liaison require-
ments must be strengthened and elevated to statutory duties of the
agency. Rights for family members and injured workers are too im-
portant to be contained in policy.

I fully support PAWA’s provisions to reform the whistleblower
protections in section 11(c) of the OSH Act. When I worked at
OSHA in the early 1990s, it was apparent to me, a newcomer to
the Labor Department, that the 11(c) program was a stepchild of
the agency. The whistleblower witness here today, Mr. Neal
Jorgensen, is an excellent example of why individuals should not
be held captive because of Labor Department’s failures.

Whether the problems at the DOL are resource constraints, lack
of interest, litigation anxiety, or their client is a secretary, not the
claimant, health and safety whistleblowers must be afforded a pri-
vate right of action to pursue their case.

At one time, I thought that the whistleblower protection func-
tions delegated to OSHA could be at the heart of a health and safe-
ty protection system, but I no longer believe that to be the case.
The subcommittee should consider a bolder reform to improve pro-
tection for whistleblowers. I applaud your efforts, Chairwoman
Woolsey, and your leadership on this crucial issue; and I support
your proposal from the 110th Congress to create a separate, inde-
pendent agency to administer all Federal whistleblower statutes.

Vigilant defense of workers who exercise their whistleblower
rights, especially issues related to health and safety, is funda-
mental to an effective occupational injury and illness prevention
system. I am pleased to answer your questions.

[The statement of Ms. Monforton follows:]
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Prepared Statement of Celeste Monforton, DrPH, MPH, Department of En-
vironmental & Occupational Health, School of Public Health and Health
Services, George Washington University

CHAIRWOMAN WOOLSEY, RANKING MEMBER RANKING MEMBER MCMORRIS-ROD-
GERS AND MEMBERS OF THE COMMITTEE: I am Celeste Monforton, an assistant re-
search professor in the Department of Environmental and Occupational Health at
the George Washington University School of Public Health & Health Services, and
immediate past chair of the Occupational Health & Safety Section of the American
Public Health Association.

Today, people around the globe are marking Worker Memorial Day, the day set
aside to remember workers killed, disabled, injured or made unwell by their work,
and to act to improve protections for the world’s workers. In the U.S, if we compare
our occupational fatality injury rate to those, for example, in Germany or Norway,
their rates are 82% and 150% better than ours. [See Appendix A] We can do much
better. Let’s honor the men, women and young workers whose lives were cut short
or irreparably harmed by on-the-job conditions by making needed changes to our na-
tion’s worker health and safety system. The Protecting America’s Workers Act (H.R.
2067) is a step in the right direction. I appreciate the opportunity to appear before
you today to discuss provisions of the bill, in particular those related to whistle-
blowers’ and victims’ rights.

Section 306: Victims’ rights

One of the most rewarding and enlightening experiences in my public health ca-
reer was my involvement in the 2006 Sago mine disaster investigation. I came to
understand and appreciate that family-member victims can make a meaningful con-
tribution to the accident investigation process. There is no one more interested in
finding the truth about the cause of an on-the-job death than a worker’s loved one.

I heard then (and still hear today) that family members will impede the investiga-
tion, that family members have a conflict of interest, and that family members are
too emotional to be useful in the fact-finding. My experience tells me that nothing
is further from the truth. With Sago, no one paid closer attention to details, pressed
the investigators harder for answers, or raised the bar higher for mine safety re-
forms than those daughters, wives and brothers.

Putting oneself in the family members’ shoes, you realize that dozens of people
(people you don’t know and have never met) are learning the circumstances that led
to your loved one’s death, but you—his parent, his wife, his child—are left in the
dark. As I talked with family members in the early days of the Sago investigation,
as these interviews were first taking place, I realized that we needed to balance the
families’ right to know with the needs and the legal responsibilities of technical in-
vestigators. Although not ideal for the families because they were forced to wait
until all interviews were completed, we gave each family a complete set of the tran-
scripts. Despite the unease and anxiety expressed by some, including the histori-
cally based assertion that such disclosures would impede the investigation, no ca-
lamity ensued. In fact, some of the family members devoted long days and nights
to studying the transcripts and were able to alert us to inconsistencies in witnesses’
testimony and identify topics deserving closer scrutiny.

It is my experiences working with the Sago miners’ families and since that time
providing advice and encouragement to other family-member victims that inform my
views.

At the subcommittee’s hearing on March 16, 2010, OSHA assistant secretary
David Michaels indicated that OSHA:

“k % * for the past 15 years has informed victims and their families about our
citation procedures and about settlements, and talked to families during the inves-
tigation process.” !

It’s true that OSHA has a policy about sending a condolence letter and giving
family members an opportunity to discuss the circumstances of their loved one’s
work-related death.2 From my experience, however, the objective of that policy is
vague, leading to vastly different experiences among family members depending on
the OSHA area office or State Plan. Some of policy’s failures are illustrated by the
errors contained in the condolence letters sent by OSHA. For example, a letter sent
to the wife of Ray C. Gonzalez, 54, by the OSHA area office expressing sympathy
for her loss was sent to her in September 2004 shortly after he suffered severe
burns at the BP Texas City facility. Mr. Gonzalez did not die, however, until No-
vember 12, 2004. In addition, the letter mentioned her husband, Ray Gonzalez, in
the first paragraph, but in the second and third paragraphs, it listed Mr. Maurice
Moore, Jr., another worker who was fatally injured in the deadly incident. Gross
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and insensitive errors such as this do not give families much confidence in the qual-
ity of OSHA’s work, let alone its accident investigation.

Other failures involve the appropriateness or usefulness of the information pro-
vided to a family. For example, Ms. Maureen Ravetta’s husband Nicholas, 32, was
killed on September 3, 2009 in an explosion at a U.S. Steel plant in Clairton, PA.
Maureen recalls receiving a condolence letter from OSHA and knew that they were
investigating the circumstances surrounding his death. In mid-March, she had been
corresponding on the social networking site Facebook with other family members
and wanted advice on how to find out the status of OSHA’s investigation. Before
contacting her, I did a little research and discovered that OSHA finished their in-
vestigation and closed the case on February 2nd (exactly six months after their in-
vestigation began.)

Tammy Miser of United Support and Memorial for Workplace Fatalities
(USMWF) and I immediately called Maureen Ravetta to tell her what I'd learned
about her husband’s case. She was shocked to learn the case was closed and hurt
that she didn’t know it. She said something like:

“I feel like a fool. I've been sitting around waiting for OSHA to call or let me
know, and now I find out they closed the case 5 weeks ago.”

I dreaded hearing, but anticipated her next question: “What did OSHA find?”

Regretfully, I explained that information I found on OSHA’s website indicated
that U.S. Steel was not cited for any violations related to her husband’s death and
no monetary penalties were assessed. I tried to explain both OSHA’s investigation
process and their focus on identifying violations of specific safety standards. I could
tell that none of that was making any sense to her; she was numb from the news.

I asked if she had received a letter from OSHA following her husband’s death and
if it explained the agency’s procedures. She recalled the letter, but said it didn’t
mention anything about a six-month deadline for issuing citations. Ms. Ravetta said:

“Had I known about the six-month deadline, I would have picked up the phone
on that exact date and called OSHA to hear what they found. Instead, I've been
waiting for them to contact me.”

She repeated again, “I feel like a fool.”

No widow should feel incompetent for not comprehending OSHA’s procedures. It
should be OSHA’s duty to make sure that family members understand their proce-
dures, taking into account how shock and grief can affect our ability to process infor-
mation. For some individuals, a simple letter may suffice, but for others, perhaps
most, OSHA may need to follow up with a phone call, or to check in from time to
time during the investigation and contest period to see if the family has questions
or concerns. I hear about the luncheons and speeches that OSHA officials attend
across the country throughout the year to keep trade associations and business
groups apprized of OSHA activities. Surely, frequent and open communication with
victims’ families should take a higher priority.

At the subcommittee’s hearing last month, the witness representing the U.S
Chamber of Commerce asserted that involving family members “does not appear to
be much value * * * other than to sensationalize presumably already emotional and
sensitive matters.” That comment is terribly uninformed, particularly to the reality
of what family members can offer to investigators. I would invite Members of this
Subcommittee to speak to any of the family members present here today. They will
impress you with their knowledge of factors that contributed to or caused their loved
ones’ deaths, and their suggestions for ways our worker injury and illness system
can be improved.

I've reviewed the victims’ rights provisions of the discussion draft of H.R. 2067.
It will offer family members the following opportunities to be involved in the inves-
tigation process:

1. Meet with the Secretary’s representative (e.g., OSHA official) before a decision
is made to issue a citation or take no action. This is particularly important for those
family members who may have information or physical evidence that may be ger-
mane to OSHA’s investigation.

2. Receive any citations or other documents at the same time as the employer re-
ceives them. This should eliminate the situation experienced by numerous victims’
families who learn through a news report that their loved one’s employer received
:(j) Scitztion and penalty (or none at all), rather than being informed directly by

HA.

3. Be granted the opportunity to appear and make a statement before OSHA and
the employer during informal and formal settlement negotiations. This will shine a
light on the process, allowing victim’s families the chance to observe how OSHA,
DOL Solicitor’s Office lawyers and company attorneys bargain over classification of
violations and penalty amounts.
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4. Be afforded the right to appear and make a victim’s impact statement before
the Occupational Safety and Health Review Commission (OSHRC) in those in-
stances when a case proceeds to it for adjudication.

At the subcommittee’s hearing on March 16, 2010, the OSHA assistant secretary’s
testimony noted that the provision requiring OSHA to meet with family members
before a citation is issued or to appear before parties in settlement negotiations
“could be logistically difficult for victims and OSHA’s regional and area offices.”
Under the current statute, OSHA has six months to conduct inspections, including
fatality investigations. I find it hard to believe that during this six-month period,
OSHA field staff would not be able to coordinate a time to meet or speak on the
phone with the victim’s family. In fact, some OSHA area offices already do this, and
the affected families sincerely appreciate it.3

It’s true that OSHA is under certain time constraints. There is a 15 working day
time period in which the employer and OSHA may negotiate an informal settlement
in lieu of a formal contest before the OSHRC. We know that many cases are han-
dled through this informal conference process, with OSHA and the employer moti-
vated to have the hazards abated and resolve the citations and penalties. This moti-
vation compels the parties to identify a date and time to meet during this three-
week window, whether in person or by phone.

It’s only fair that family members who’ve lost so much because of workplace haz-
ards have a chance to witness negotiations to reduce penalties and/or the severity
classification of violations. PAWA would give the victim’s family the right to be noti-
fied about these meetings and be given an opportunity to attend and make a state-
ment during them.

Just as many employers will juggle their schedules in order to meet with OSHA
during this pre-contest period, I believe family members would do the same. Ms.
Deb Koehler-Fergen, whose son Travis was asphyxiated in a confined space incident
in February 2007, told me:

“I would have done anything to be at a meeting between NV-OSHA and Boyd
Gaming when they discussed Travis’ case. If my boss told me I couldn’t have the
day off of work, I would have quit my job to be at that meeting.”

I do not believe that the rights extended to family members under PAWA would
be as “logistically difficult” as OSHA officials claim.!

Furthermore, OSHA may find that participating family members turn out to be
their best allies for securing health and safety improvements. Family members may
endorse the terms of the informal settlement if they believe that the employer’s pro-
posed corrective actions will substantially improve safety for their loved one’s co-
workers. In fact, the mantra I hear from family members more often than any other
is this:

“We don’t want this to happen to any other family; we don’t want them to go
through what we’ve been through.”

I believe that involving family members in finding solutions to workplace hazards
has }fhe pé)tential to substantially advance occupational injury and illness prevention
in the U.S.

I support PAWA’s provisions to provide family members copies of citations or re-
ports at no costs. I would go further and recommend that family members be given
access to all documents gathered and produced as part of the accident investigation,
including records prepared by first responders and state and federal officials. In ad-
dition, all fees related to the production of documents should be waived for family
members. The release of this information should be prompt, and no later than the
day that any citations are issued to the employer. Exceptions should be permitted
when bona fide evidence demonstrates that a criminal investigation could be ham-
pered by such release.

PAWA could go further and build on the provision for a family liaison contained
in the MINER Act of 2006.4 Congress should consider directing the Secretary to ap-
point a Department of Labor official to serve as a family liaison in cases of worker
fatalities or serious injuries. Some OSHA area offices already make sincere efforts
to provide information and timely updates to family members, but the agency’s and
the State Plan States’ performance in this regard is inconsistent and needs to be
improved. Family liaison requirements must be strengthened and must be elevated
to statutory duties of the agencies. Rights for family member and injured worker
are too important to be contained only in policy.

Title 1I: Whistleblower protections

I fully support PAWA’s provisions to reform and improve the whistleblower pro-
tections in Section 11(c) of the OSH Act. I applaud Chairwoman Woolsey for her
leadership on whistleblower protection legislation, and for this Subcommittee’s focus
on this critically important topic.
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I agree that whistleblowing is a vital safeguard for our democracy and ensuring
justice, and that individuals who stand up for what is right often suffer devastating
personal consequences.5 As we read the recent newspaper accounts of deaths and
injuries in U.S. workplaces, and we hear President Obama emphasize that workers
need to be empowered to report safety problems,® it’s vital that we have the laws
in place to protect whistleblowers.

When I worked at OSHA in the early 1990’s, it was apparent to me, a newcomer
to the Labor Department, that the 11(c) program was a step-step child of the agen-
cy. At that time, OSHA only had a few statutes to administer; now it’s responsible
for 17 whistleblower laws. Still, about 60% of all the complaints filed are related
specifically to workers exercising their health and safety rights, rights allegedly pro-
tected under Section 11(c) of the OSH Act. Defending workers in these situations
is essential to OSHA’s core mission, yet this program continues to be treated worse
than a second-class citizen. My characterization is based on investigations conducted
by the Government Accountability Office (GAO), Congressional teams, independent
researchers and individuals who have attempted to use the system on behalf of ag-
grieved workers.

PAWA'’s whistleblower provisions will substantially improve the protections and
procedures for workers who raise concerns about safety and health problems. They
will revise the law to make it comparable to other more modern whistleblower stat-
utes. Most importantly, it will allow workers to pursue their discrimination case
independently, if the Solicitor of Labor (acting on behalf of the Secretary) declines
to take the case or fails to act in a timely manner. This private right of action is
already granted to workers employed in the nation’s mining industry,” and simple
fairness warrants its extension to workers covered by the OSH Act. The whistle-
blower witness here today, Mr. Neal Jorgensen, is an excellent example of why indi-
viduals should not be held captive because of the Labor Department’s failures.
Whether the problems at the Labor Department are resource constraints, lack of in-
terest, litigation anxiety or that their client is the Secretary, not the claimant,
health and safety whistleblowers must be afforded a private right of action to pur-
sue their case. PAWA would do just that, and this improvement is sorely needed.

The Subcommittee should consider a bolder reform to improve protections for
whistleblowers. I support Chairwoman Woolsey’s proposal from the 110th Congress,
the Private Sector Whistleblower Protection Streamlining Act (H.R. 4047) to create
a separate independent agency or bureau to administer all federal whistleblower
statutes. From my 20 years of observing the administration of the whistleblower
program at OSHA, it is subordinate to the agency’s core mission, thus individuals
with valid whistleblower complaints are relegated to a system without independent
leadership and commitment. The small staff of investigators and program managers
is responsible for 17 different statutes,® [and will soon (if not already) be adding the
whistleblower provisions contained in “The Patient Protection and Affordable Care
Act”?] yet it is constrained within a deep administrative hierarchy and a system rid-
dled with “inadequate internal controls.” 8

At one time, I thought that the whistleblower protection functions delegated to
OSHA could be at the heart of our worker health and safety protection system, but
I no longer believe that is possible. Vigilant defense of workers who exercise their
whistleblower rights—especially on issues related to health and safety——is funda-
mental to an effective enforcement system. As Jason Zuckerman of the Employment
Law Project warned that failing to aggressively investigate and pursue allegations
of discrimination will embolden these lawbreaking employers.1? I believe Congress
should consider creating an independent bureau or agency to administer all the fed-
eral whistleblower statutes. With dedicated leadership, specialized investigators and
skilled attorneys it could operate efficiently by focusing exclusively on the investiga-
tion and defense of valid whistleblower complaints.

Investigations of worker fatalities and serious injuries

PAWA would direct OSHA to investigate worker fatalities and serious injury
events, and require employers to notify OSHA promptly of these incidents. This is
a needed improvement to the OSH Act; however, I recommend an important modi-
fication. Under the MINER Act of 2006, the law was changed to require miner oper-
ators to notify MSHA within 15 minutes of the time that the employer realizes that
the death of an individual has occurred, or an injury or entrapment has occurred
which has a reasonable potential to cause death.”1! Under OSHA’s current regula-
tions, employers are given 8 hours to report such events, potentially delaying the
commencement of their investigation by a day or more. Worker deaths and life-
threatening injuries would receive the public attention can spur much-needed regu-
latory reforms, if immediate notification were required of all employers, not just
those in the mining industry.
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Injury and illness prevention requires abatement of hazards

Under the OSH Act, employers are not required to correct a hazardous condi-
tion(s) until the citation(s) assessed by an OSHA inspector become(s) a final order
of the OSHRC.12 PAWA would change this situation and require abatement of haz-
ards—hazards that can kill or injure workers—while the employer contests them.
If a person gets pulled over for violating a traffic law, such as driving without a
license, that person isn’t allowed to get right behind the wheel and proceed to break
the law just because s/he plans to challenge the ticket. Likewise, if a health inspec-
tor finds evidence of live rodents and roaches, or cross-contamination of raw and
prepared meats, the restaurant owner has to fix the problem immediately if it wants
to open its doors for business. The same should hold true when OSHA inspectors
identify violations of health and safety standards.

OSHA inspectors should have comparable authority to that extended to their
counterparts at the Mine Safety and Health Administration (MSHA). Under the
Mine Act, when a federal mine inspector identifies a violation of an MSHA standard
or regulation, mining companies are required to begin fixing the problem imme-
diately. Employers in the mining industry have the right to challenge citations and
penalties before the Mine Safety and Health Review Commission (MSHRC), but an
employer’s decision to litigate an inspector’s finding and/or the proposed penalty
does not give that employer permission to let workplace hazards persist. OSHA
needs comparable authority, and PAWA would provide it. I strongly support this
provision of PAWA.

Currently, an employer cited by OSHA has the right to contest four aspects of the
citation: (1) the classification of the violation (e.g., serious, willful); (2) the OSHA
rule, standard or statutory clause affixed to the violation; (3) the abatement date;
and/or (4) the proposed penalty. Briefly, when an employer receives an OSHA cita-
tion and penalty, s/he has 15 working days to (1) accept the citation, abate the haz-
ards and pay the penalties; (2) schedule an informal conference with the local OSHA
area director to negotiate an informal settlement agreement; or (3) formally contest
the citation and/or penalty before the OSHRC.

Instead of formally contesting one of these aspects, an employer may request to
meet with the director of the local OSHA office for an informal conference before
the 15-day period to file a notice of contest expires. The majority of employers who
receive OSHA citations participate in informal conferences, and the majority of
OSHA inspection cases are resolved this way. The adverse consequence, however,
is that OSHA’s managers in its local offices across the country often have to choose
between levying a tough penalty or getting a hazard corrected quickly.

OSHA'’s area directors have the authority to reclassify violations (e.g., downgrade
from willful to serious, serious to other-than serious); withdraw or modify a citation,
an item on a citation or a penalty; and negotiate the proposed penalty. If both par-
ties agree to the negotiated terms, the employer must then abate the hazard in the
agreed-upon time period; if no agreement is reached, the employer will likely choose
to formally contest it through the OSHRC system and can refrain from correcting
the safety problem in the meantime.

When cases move through the OSHRC system, the administrative law judges and
Commissioners typically reduce the penalty amount proposed by OSHA. (OSHA pro-
poses a penalty amount, but the OSHRC determines the final penalty.) In practical
terms, when a citation is contested, years can pass before an employer can be com-
pelled to abate the workplace safety or health problem. Even if the employer doesn’t
succeed in its OSHRC appeal, they have bought substantial time (and saved money)
by not correcting the hazard during the appeal process. Furthermore, by holding in
abeyance the correction of hazardous conditions, these employers have gained an
economic advantage over their competitors: employers who do obey OSHA standards
and regulations.

OSHA'’s area directors offer penalty reductions and reclassifications of citations
(e.g., from serious to other-than-serious) in order to compel prompt correction of the
hazard. From a local OSHA manager’s perspective, s/he would rather get the dan-
gerous situation rectified so that workers at the site are protected from potential
hfu"m, rather than risk a chance that the employer will contest the citation and pen-
alty.

OSHA'’s inspectors and local managers are truly in a difficult position because the
citations and penalties are linked to hazard abatement. The principle of prevention
must be enshrined in our workplace OHS regulatory system. This means providing
OSHA the authority to compel immediate abatement of hazards that are known to
contribute to serious injury, illness or death. We can’t make advances in preventing
harm to workers when our system forces local OSHA staff to bargain with employ-
ers for worker protections that they are already required to implement. The infor-
mal settlement process should not only expedite abatement of the hazard, but also



32

give OSHA leverage to require employers to implement measures that go above and
beyond what is required by OSHA.

Further, PAWA discussion draft, provides employers with a right to seek an expe-
dited review of abatement if they believe it is unwarranted. This due process protec-
tion will ensure that employers are not forced to make investments where they can
argue it is unnecessary. This is intended to prevent a backlog of cases before the
OSHRC and avert the situation now experienced by the Mine Safety and Health Re-
view Commission.

Civil and criminal penalties

Ultimately, our nation’s health and economy would be served best by an occupa-
tional health and safety regulatory system that prevents work-related injuries and
illnesses. In a regulatory system like OSHA’s, penalties must be severe enough to
compel violators to change their behavior, and to deter lawbreaking by those who
might be tempted to flout safety and health regulations in an effort to increase pro-
duction or cut costs.

Our occupational health and safety (OHS) regulatory system should require the
equivalent of “points on their permanent record.” Employers who flagrantly, will-
fully or repeatedly violate laws designed to protect workers from injuries and ill-
nesses should see their finances and reputations suffer. Our system should take ad-
vantage of the times when such employers are caught, and capitalize on these griev-
ous situations for their value as a deterrent for companies nationwide. It may not
deter other bad actors, but it will catch the attention of those who might be tempted
to cut a few corners when under pressure.

I believe the majority of employers respect worker health and safety laws and in-
tend to comply with them. At times, however, competing forces color their judgment,
and they break a rule because the likelihood of causing harm is low, as 1s the risk
of getting caught. Responsible employers know that workplace OHS standards are
based on lessons learned and have a public health and safety purpose. But, from
time to time, when certain competing forces weigh on them, they make a calcula-
tion. They weigh the risk of suffering harm or causing harm to another and the like-
lihood of getting caught breaking the law.

The deterrent effect of OSHA’s penalty system could be amplified to outweigh the
influence of competing forces. This is particularly relevant today; the U.S. needs an
effective system to prevent occupational injuries and illnesses, but OSHA’s respon-
sibilities are grossly mismatched with its budget and resources. I strongly support
PAWA'’s provisions to increase OSHA penalties and ensure they are adjusted regu-
larly for inflation. I also endorse the proposed criminal provisions, especially the
classification from misdemeanor to felony, and the extension to include serious bod-
ily injuries, not just worker fatalities. OSHA’s penalty calculation should also in-
clude a specific factor that assesses the economic benefits reaped by an employer
for violating health and safety regulations, which will level the economic playing
field for firms that invest in progressive, effective OHS labor-management systems.

The OSH Act places a duty on employers to provide safe and healthy work-
places,'3 but it imposes no obligation on them to address hazards on a company-
wide basis. Congress should mandate such a duty on large companies. When a seri-
ous hazard has been identified by OSHA at one facility, the firm should be required
to conduct an audit to determine whether the same hazard exists at other facilities.
If comparable hazards or violations are found at another site, citations for those vio-
lations should be classified using the new category of “reckless disregard.” The cor-
responding civil penalty should be hefty (e.g., $220,000 as provided in the MINER
Act of 2006).14

I appreciate the opportunity to appear before you today, and would be pleased to
answer any questions you may have.

APPENDIX A
COMPARISON OF FATAL INJURY RATES FOR SELECTED NATIONS (2005-2007)*

2005 2006 2007

Canada 6.8 5.9 6.3
France 2.7 3.0 34
Germany 24 2.5 22
Norway 2.1 1.3 1.6
Russian Federation 12.4 11.9 12.4
Sweden 1.6 1.6 1.7

United States 401 401 401
*Per 10,000 workers.
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Source: International Labour Organization (ILO), LABORSTA.
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Chairwoman WOOLSEY. You get the prize. You didn’t even go all
the way for 5 minutes, but we will get you later.
Mr. Jorgensen.

STATEMENT OF NEAL JORGENSEN, WHISTLEBLOWER AND
FORMER EMPLOYEE, PLASTIC INDUSTRIES

Mr. JORGENSEN. Thank you for inviting me here today. My name
is Neal Jorgensen. I live in Preston, Idaho. I became a whistle-
blower after being fired by Plastic Industries for filing a complaint
with OSHA about the company’s safety problems.

Here are some things to think about while I am giving my testi-
mony. If you are my friend and you had violations in your work-
place and you came to me and asked my opinion, I would say, work
safe, look for a new job. You work safe so you don’t get hurt and
look for a new job because it will cost you your job and twice as
much as it cost the employer.

The company fired me 2 weeks after I filed the complaint be-
cause OSHA went to the company and conducted a safety inspec-
tion and found eight safety violations, including two serious, con-
sidered serious, by OSHA and one for not having machine guards
on a band saw and one for not having proper shut-off controls on
a bailing machine and a pressure washer. After the company fired
me, I filed another complaint with OSHA known as a whistleblower
complaint. Filing that complaint did not work well for me. I was
not protected by OSHA law.

The reason I am here to tell my story is that my employer got
away with firing me without any consequences. Although OSHA in-
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vestigated the facts of my case, found it was sound, and tried to
collect the wages I would have earned if I had not been fired, the
government lawyers decided not to take my case to court. Under
OSHA law, only the government can take these cases to court.
That does not seem fair to me.

It also does not seem fair that the only thing that the owner of
the company, Rex Pitcher, was asked to pay was the fines for the
violations OSHA found during this safety inspection; and those
fines were later reduced, a lot. OSHA initially asked the company
to pay $2,550, but it was later reduced to $1,500.

OSHA recommended the government lawyers take my case to
court, but they decided not to. The main reason they gave was it
was a resource-intensive case and two judges in Idaho who would
get these cases were not likely to decide in my favor.

I was advised that lawyers sent a memo which says, we believe
we have an approximate 25 percent chance of success. There are
two U.S. District Court judges in Idaho, one of whom routinely is
not well disposed towards government cases and the other who can
go either way.

It is sad to me that the company can treat an employee this way
and get off scot-free. Isn’t the purpose of the whistleblower laws to
protect workers who report unsafe conditions?

I thought I did the right thing, but the system did not work for
me. The OSHA law did not provide the protections I needed; and
the only lesson the owner of the company learned is that he can
treat his employees any way he likes, then lie about it and nothing
will happen to him, nothing.

Would I recommend that someone would file a whistleblower
complaint? No way. Absolutely not. The way the law is written, not
a chance.

I have found in my life for something that will really make an
impression it has to have teeth in it. When I was 5 years old, I fol-
lowed some friends on my trike up to a pond to go frog hunting.
My parents found me and my tricycle, and my tricycle got a ride
home with mom. I got to ride a switch home in front of Dad all
the way home.

The next time I went to that pond, I was about 11 years old, and
it was winter, no chance of drowning there. I think OSHA needs
a “switch”, something with some teeth in it.

Thank you for letting me tell my story. I hope you are able to
do something to improve the OSHA law that is supposed to protect
workers.

[The statement of Mr. Jorgensen follows:]

Prepared Statement of Neal Jorgensen, Whistleblower and Former
Employee, Plastic Industries

Thank you for inviting me here today.

My name is Neal Jorgensen. I live in Preston, Idaho. I became a whistleblower
in 2004 after being fired by Plastic Industries for filing a complaint with OSHA
about the company’s safety problems.

Here’s something to think about while I'm giving my testimony. If you were a
friend and you had violations in your place of work and asked my opinion, I would
say “work safe, so you don’t get hurt, and look for a new job, because it will cost
you your job and twice as much as the employer is fined if you report the viola-
tions.”
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The company fired me two weeks after I filed the complaint because OSHA went
to the company and conducted a safety inspection, and found eight safety viola-
tions—including two that were considered “serious” by OSHA: one for not having
machine guards on a bandsaw, and one for not having the proper shut-off controls
on a baling machine and a pressurized washer. OSHA originally fined the company
$2,550 for these violations. After the company fired me, I filed another complaint
with OSHA known as a “whistleblower” complaint. Filing that complaint did not
work out well for me—I was not protected by the OSHA law.

The reason I am here to tell my story today is that my employer got away with
firing me without any consequences. Although OSHA investigated the facts of my
case, found it was sound, and tried to collect the wages I would have earned if I
had not been fired, the government lawyers decided not to go to court on my behalf
to enforce the law. I found out that I could not have taken the company to court,
even if I could have afforded it. The OSHA law does not allow individuals who file
these types of whistleblower complaints to go to court—only the government can
take these cases to court. That does not seem fair to me.

It also does not seem fair that the only thing the owner of the company, Rex
Pitcher, was asked to pay was the fines for the violations OSHA found during its
safety inspection. And those fines were later reduced a lot. Although OSHA initially
asked the company to pay $2,550, it was later reduced to $1,500.

I filed my whistleblower complaint and an investigator from OSHA interviewed
several people at the company to check out the facts. However, the owner, Rex
Pitcher, lied to OSHA. First, he told OSHA I was fired because I was a temporary
employee and had found another job. Then, he changed his story and said I was
fired for poor performance.

Luckily, the OSHA investigator was pretty good and said the company’s expla-
nations for my firing were inconsistent and not believable. He also found there was
no evidence to support the company’s claim that I was only given a job until I found
work elsewhere. The only reason I got a second job was because I needed it to sup-
port my family. The owner knew I had gotten a second job and had no problem with
it.

The OSHA investigator found no evidence of any of my so-called performance
problems in the company files. He also found out that, after I filed the whistleblower
complaint, Rex Pitcher asked a shift foreman to write a letter to the company about
my work. He did, but when the investigator showed the foreman the typewritten
letter and asked him if he wrote it, the foreman said he sent a handwritten letter
to the company and that the good things he said about my work were deleted. The
foreman said the company must have removed the positive comments before typing
it up and giving it to OSHA! Again, the owner of the company lied.

In October 2004, OSHA completed its investigation and decided that my case was
worth pursuing. OSHA tried to get the owner to pay me back wages of $2,912, but
he refused.

October 2004 was a pretty bad month for me. In addition to Rex Pitcher refusing
to agree to pay the back wages I was owed, my wife left me and filed for divorce.
I also found out that her lawyer was also representing my former employer in my
whistleblower case! I told the OSHA investigator about this. He contacted the gov-
ernment lawyer and asked about this apparent conflict of interest. The lawyer said
it wasn’t a problem because he was “against Neal either way.” At that point, I felt
I could not win.

In December 2004, OSHA sent the case to the Department of Labor’s lawyers and
recommended that they take the company to court. Sadly, the lawyers decided not
to pursue my case. They sent it back to OSHA to do more digging. After OSHA did
this, the government lawyers decided not to go to court.

The main reason they gave was that the two judges in Idaho who get these cases
were not likely to decide in my favor. The lawyers stated—and I'm quoting here:

“we believe we have an approximate 25% chance of success. There are two
U.S. District Court judges in Idaho, one of whom is routinely not well dis-
posed towards the government’s cases, and the other who can go either
way.”

I have attached a copy of their report to the written version of my testimony.

It’s sad to me that the company could treat an employee this way and get off scot
free. Isn’t the purpose of the whistleblower laws to protect workers who report un-
safe conditions?

I thought I did the right thing, but the system did not work for me. The OSHA
law did not provide the protections I needed and the only lesson the owner of the
company learned is that he can treat his employees any way he likes, and then lie
about it, and nothing will happen to him. Nothing.
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Would I recommend that someone file a whistleblower complaint with OSHA? Ab-
solutely not, the way the law is written.

I have found to really make an impression on someone, there has to be some real
consequences. Let me illustrate.

When I was 4 or 5, I followed my neighbors to a pond to go frog hunting. My par-
ents found out and found me on my tricycle just before I got to the pond. Mom took
my trike home and Dad chased me home with a switch. The next time I even
thought of going to that pond I was 11 and it was winter, so there was no chance
of fdrowning. OSHA needs a “switch” to provide more help to workers to keep them
safe.

I have also worked for companies that have had dealings with the EPA, which
seems to be able to deal with possible safety and health problems better than
OSHA. For example, at the company where I work now, the manager found there
was a floor drain under the extruder, so the water that flows into the drain could
have been contaminated. Because the company had previously been fined by EPA
for a similar situation, it decided to spend a lot of time and money to recycle the
water back to the extruder so the drain could be closed, which eliminated the chance
of violating EPA’s rules. The EPA has some teeth, unlike OSHA, which needs to be
able to provide more help to workers to keep them safe.

Thank you for letting me tell my story. I hope you are able to do something to
improve the OSHA law that is supposed to protect workers.

Chairwoman WOOLSEY. Thank you, Mr. Jorgensen.
Mr. Chinn.

STATEMENT OF LLOYD CHINN, PARTNER,
PROSKAUER ROSE LLP

Mr. CHINN. Yes. Thank you. Good morning, Chairwoman Wool-
sey.

Chairwoman WOOLSEY. I don’t believe you have your microphone
on. If you do, put it closer to you.

Mr. CHINN. My apologies for that. If that’s the worst trouble I get
into today, that would probably be a successful day. In any event,
I will start again.

Good morning, Chairwoman Woolsey, Ranking Member
McMorris Rodgers, members of the subcommittee, my fellow panel
members, and representatives of employers in the audience, as well
as the individuals in the audience who are family members of those
who have been killed or injured terribly while working on the job.

My name is Lloyd Chinn; and I am a partner in a law firm,
Proskauer Rose. I practice labor and employment law. I advise em-
ployers as to what they need to do to comply with the laws. I liti-
gate disputes between employers and their employees.

A significant component of my practice is the litigation of what
may generically be referred to such as whistleblower or retaliation
claims; and it is a privilege and an honor for me to speak with you
today about this important topic, this topic as it is addressed in the
Protecting American Workers Act, or, as I believe we have license
to call it from the chairwoman, PAWA.

I am going to focus on Title II of PAWA, which I think we would
all agree completely rewrites the current section 11(c) of the OSH
Act.

The first question for me is what exactly is motivating this com-
plete rewrite of the statute. I mean, at the end of the day, it may
well make sense to do some of this, but I think it is an appropriate
question at the outset to pose.

The purpose of the statute, as stated in the statute and as every-
one on this panel would agree, is to advance workplace safety. It
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is not to promote employment litigation. This is not an employment
litigation statute as such, like Title VII of the Civil Rights Act.

The claim apparently is that the current whistleblower protec-
tions in the statute are inadequate, but what is the evidence to
support that claim? There are something like 1,200 to 1,300 claims
per year made under 11(c) of the OSH Act. And while it tugs at
the heartstrings to listen to Mr. Jorgensen’s story, and I admit
that, one, I don’t think it is appropriate to formulate policy based
on one example or perhaps an example in Ms. Rhinehart’s paper
of a Mr. Wood who had an incredible odyssey through the legal sys-
tem that lasted something like a decade in the 1990s. I don’t think
it makes sense to base policy involving thousands of claims made
per year based on minimal anecdotes, a minimal number of anec-
dotes like that.

And while it may be unpopular to say this in this room, for every
example like Mr. Jorgensen’s, there are hundreds of meritless
claims filed per year, and everybody, if people are being honest,
Mr. Barab, who is currently in this role at OSHA, will agree that
the overwhelming majority of claims, measured by any objective
standard filed with OSHA, are meritless. And, for that matter, that
is true for virtually every statute, employment statute on the
books, and there really is no disputing this.

Now, again, this story about meritless claims and the expenses
associated with those claims, or defending those claims, is not the
sort of story that is going to bring a tear to your eye, as did Ms.
Ford’s as I was listening to it.

But in a time when we have approximately 10 percent unemploy-
ment in this country, it strikes me that it is at least relevant, it
is at least worth putting into the mix, into the arguments being
considered, every action you take, like these whistleblower protec-
tions in PAWA, will be an additional expense to employers. That
is, it will make it more expensive to employ someone should you
enact these provisions.

Now, you may decide, as one might be willing to do, that it is
worth it. But I think that it is at least worthwhile to have that
issue on the table. And the primary way in which PAWA will in-
crease the expenses of litigation is that PAWA bestows significant
new rights of action on 11(c) complainants.

PAWA'’s simultaneously provides section 11(c) whistleblowers the
opportunity to take their claims to the OALJ, the Office of Admin-
istrative Law Judges, or to the Administrative Review Board and
sets very tight timelines within which those bodies must reach
final decisions on those claims. This is not realistic. Of the total
whistleblower claims under all statutes addressed by OSHA per
year, those filed under 11(c) account for a large majority, approxi-
mately 65 percent in 2007. This is a potential tripling of the pool
of cases that will be going through the OALJ and ARB system; and
I am unaware, although Mr. Barab may be able to address this, of
any plans to expand those bodies in a significant fashion to address
these additional claims.

So what this means, in reality, is that every OSH whistleblower
will really have an immediate right to go to court, because OALJ
and ARB will never meet these timelines that are in the statute
currently, and nobody in this room can debate that. I really don’t
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think that is a debatable point. Liberal academics writing in the
field agree completely with what I am saying right now.

So what we have here is this logjam that already exists in the
OALJ and ARB. It will be worsened dramatically by this addition
of new cases, so everything goes to Federal court then.

My understanding is that there is a lot of criticism of the time
it takes for these complaints to be addressed. Well, for those of you
who litigate in Federal court in this room, I assure you that the
Federal litigation process is not the most efficient for resolving dis-
putes of this matter. It is very lengthy, very time-consuming, and
very expensive.

If you look at the GAQ’s recent report, interestingly enough the
most efficient procedure described in that report is the appeals
committee that addresses 11(c) complaints. That appeals committee
addresses matters on a far rapid, far more efficient basis than ei-
ther OALJ, ARB, and certainly the Federal courts.

In closing, I would simply ask the subcommittee to maintain an
open mind with respect to certain particulars of the statute, which
we will be talking about more during the course of the hearing.

Thank you very much.

[The statement of Mr. Chinn follows:]

Prepared Statement of Lloyd B. Chinn, Partner, Proskauer Rose LLP

Good morning Chairwoman Woolsey, Ranking Member Rodgers and Members of
the Subcommittee. My name is Lloyd Chinn, and I am a partner with the law firm
Proskauer Rose LLP in its New York City office. It is an honor to appear before
you at this hearing to address the Protecting America’s Workers Act (“PAWA?”), spe-
cifically Title II “Increasing Protections for Whistleblowers.” My testimony is not in-
tended to represent the views of Proskauer or any of the firm’s clients.

Although I practice out of my firm’s New York City office, I have handled employ-
ment matters in federal and state courts and administrative agencies around the
country. My eighteen year legal career has been almost exclusively devoted to the
representation of employers in employment matters, whether engaged in counseling
for the purpose of avoiding employee disputes or litigating those disputes as they
arise. Throughout, I have advised and represented clients in connection with liti-
gating or avoiding retaliation and whistleblower claims.

PAWA'’s rewriting of the OSH Act whistleblower provisions

Title IT of PAWA re-writes Section 11 (c¢) (29 U.S.C. 660 (c)) of the Occupational
Safety and Health Act, fundamentally changing the statute in a variety of ways in-
cluding:

e Adding an entirely new form of protected whistleblower activity—an employee’s
refusal to perform his or her duties—that is (i) unprecedented among the seventeen
statutes whistleblower statutes administered by OSHA; and (ii) supplants an al-
ready comprehensive and reasonable OSHA regulatory scheme on the topic.

e Modifying the current statute of limitations by triggering the commencement of
the running of limitations period not only upon the date of the alleged violation but
alternatively upon the date that a complainant “knows or should reasonably have
known” that a violation occurred.

e Allowing any a complaint to bring any time-barred claims (other than a termi-
nation claim) provided that just one alleged adverse action is timely.

e Lengthening the current limitations period from 30 to 180 days.

e Providing the right for a de novo hearing before an administrative law judge.

e Providing the right for an administrative appeal to the Secretary of Labor (in
effect, the Department of Labor’s Administrative Review Board).

e Providing a complainant the right to bring a de novo action in a United States
District Court, if either the administrative law judge or the Secretary of Labor has
failed to meet very strict (and unrealistic time periods).

e Providing a right of appeal to the United States Court of Appeals following a
final decision.
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o Allowing either the Secretary of Labor or the complainant to commence an ac-
tion in the United States District Court to enforce any order—even if preliminary—
issued under this statute.

o Adopting a complainant-favorable burden of proof, requiring only that the com-
plainant prove that his or her protected activity was a “contributing factor” in the
alleged adverse action.

e Providing a variety damages recoverable by a complainant including, in addi-
tion to backpay, unlimited “consequential” damages and attorneys’ fees and costs—
while notably providing no right of recovery of costs or attorney’s fees by a pre-
vailing employer.

e Prohibiting (at least arguably) pre-dispute arbitration agreements, whether exe-
cuted by individual employees or contained within a collective bargaining agree-
ment.

Where is the empirical rationale?

Before turning to the more problematic of these provisions, a rather obvious ques-
tion is “Why?” The stated purpose of the Occupational Safety and Health Act of
1970 is “to assure so far as possible every working man and woman in the Nation
safe and healthful working conditions and to preserve our human resources.” 29
U.S.C. 651(b). None of the provisions alluded to above bears directly on the question
of workplace safety; rather, they all enhance the position of complainants in employ-
ment litigation. If PAWA is, in fact, about workplace safety, it is only by virtue of
several unstated assumptions: (i) that Occupational Safety and Health whistle-
blowers (“OSH whistleblowers”) contribute to overall workplace safety by bringing
to light dangerous conditions; (ii) OSH whistleblowers will only come forward if
there are adequate legal protections to prevent retaliation and; (iii) the current legal
protections for such whistleblowers are inadequate. While it may be fair to assume
the truth of assumptions (i) and (ii), at least for the sake of argument, the third
proposition rests on a questionable empirical judgment about the inadequacy of pro-
tections provided under the current law.

I am unaware of any empirical data supporting the assertion that the current
statute fails to protect occupational safety and health whistleblowers. Indeed, my
concern is that this assumption is supported by nothing more than cherry-picked
anecdotes or conclusory assertions that occupational safety and health OSH whistle-
blowers do not “win often enough.” According to data for fiscal year 2007, OSHA
received 1205 OSH whistleblower complaints under the Occupational Safety and
Health Act alone. U.S. Gov’t Accountability Office, “Whistleblower Protection Pro-
gram: Better Data and Improved Oversight Would Help Ensure Program Quality
and Consistency,” 26 (2009) [hereinafter 2009 GAO report]. Pointing to one or even
a handful of anecdotes is of no statistical significance when addressing numbers like
this.

Moreover, to decry the fact that the “win rate” for OSH whistleblowers is “low”
assumes that either that there is an objective standard for judging whether the
“win” rate is high or low—and there isn’t—or that there has been a study of case
outcomes, and (based on some objective criteria) those outcomes incorrectly favored
employers. The recent GAO study of OSHA’s Whistleblower Protection Program ex-
pressly disavowed undertaking any such analysis, “{W]e did not address the quality
of [OSHA’s] investigations or the appropriateness of whistleblower outcomes because
these aspects were beyond the scope of the engagement.” 2009 GAO report, at 4-
5

In fact, although PAWA apparently posits access to the federal courts as a pan-
acea for OSH whistleblowers, there is no reason to believe the “win” rate there will
be any better than before OSHA. Indeed, in every administrative forum and court
system in which I've practiced as an employment lawyer, it has been well under-
stood that, in the aggregate, employment litigation plaintiffs lose more often than
they win. This state of affairs is not, in my opinion, because of any particular bias
in any of these court or administrative systems against plaintiffs; rather, it is sim-
ply because in the context of a particular employment statute, there is some sub-
stantial number of meritless claims filed.

And finally, if assumptions (i), (ii) and (iii) were each valid, then one would expect
(all other things being equal) that inadequate OSH whistleblower protections have
led to a less-safe workplace. But Bureau of Labor Statistics data support no such
conclusion. According to BLS, both nonfatal injuries as well as fatalities in the
workplace have continually declined over the past decade. See BLS, http://
www.bls.gov | iif [ oshwe [ cfoi | cfch0007.pdf;  http:/ [ www.bls.gov /iif | oshwe/osh/os/
osnr0032.txt.
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Particular concerns regarding PAWA

Given the degree to which PAWA re-writes Section 11 (c), one could go on at some
length about the proposed changes. I will focus my remarks on a few sections that,
in my view, merit some discussion.

Refusal to Work

PAWA amends 29 U.S.C. 660(c), to add an entirely new form of protected activity
under the act. It prohibits the discharge or any other form of discrimination against
an employee “for refusing to perform the employee’s duties if the employee has a
reasonable apprehension that performing such duties would result in serious injury
to, or serious impairment of the health of, the employee, or other employees.” To
receive protection under the section, the complainant must merely conclude, as a
“reasonable person” would, that there is “bona fide danger of a serious injury, or
serious impairment of health, resulting from the circumstances.” Id.

It is, of course, a sensible proposition that an employee should not have to engage
in work that will result in his or her injury or death. But PAWA’s particular defini-
tion of protected activity appears to be unprecedented in federal whistleblower stat-
utes.! And, moreover, OSHA regulations already address the issue of when an em-
ployee may refuse to work due to work conditions in a comprehensive and reason-
able fashion.

Current OSHA regulations already prohibit discrimination against an employee
who refuses to work. 29 CFR § 1977.12. But the regulations make clear that “as
a general matter, there is no right afforded by the Act which would entitle employ-
ees to walk off the job because of potential unsafe conditions at the workplace.” 29
CFR § 1977.12(b)(1). The regulations recognize that “an employer would not ordi-
narily be in violation of section 11(c) by taking action to discipline an employee for
refusing to perform normal job activities because of alleged safety or health haz-
ards.” Id. To avoid frivolous employee complaints and work stoppages, OSHA regu-
lations provide that for an employee’s refusal to work to be protected, a reasonable
person must agree that there is “a real danger of death or serious injury.” 29 CFR
§ 1977.12(b)(2). The employee must also demonstrate that he or she has refused to
work in “good faith.” Id. In addition, before discontinuing work, OSHA regulations
require that an employee take various steps to place the employer on notice of the
unsafe working conditions: (i) apprise the employer of the alleged hazard, if possible;
(ii) ask the employer to rectify the danger; and (iii) unless there is insufficient time,
“resort to regular statutory enforcement channels.” Id.

Section 202 of PAWA’s use of the “reasonable apprehension” standard and its fail-
ure to incorporate the employer protections contained in the OSHA regulations have
the potential to encourage excessive litigation and false claims. If it is truly nec-
essary to address this issue through legislation, the standards set forth in the
OSHA regulations should be used as a guide.

Statute of Limitations Issues

Section 203 of PAWA amends the existing statute of limitations provision in three
ways: (i) by incorporating an alternative “discovery rule” concept for triggering the
limitations period; (ii) by permitting “continuing violation” claims of virtually any
sort, without regard to whether there is any connection between the timely asser-
tions and the untimely ones; and (iii) by extending the current limitations period
from thirty (30) to one hundred—eighty (180) days.

The most dramatic of these statute of limitation changes permits a complaint to
be filed on the later of either the “date on which the alleged violation occurs” or
“the date on which the employee knows or should reasonably have known that such
alleged violation occurred.”2 The latter option, a “discovery rule”, is a foreign con-
cept in employment law. For example, of the seventeen OSHA-enforced whistle-
blowing laws, the statute of limitations under all of these statutes only begins to
run when the alleged violation occurred. A discovery rule is not only unprecedented

1 Although some states recognize, either at common law or by statute, a cause of action for
being retaliated against for failing to perform certain job duties, these states generally limit the
protection to a refusal to perform unlawful activities. For instance, under Texas law, employees
may refuse to work in unsafe work environments if they were to perform an illegal act that
carries criminal penalties. See Hancock v. Express One Intern., Inc., 800 S.W.2d 634, 636 (Tex.
App. Dallas 1990), writ denied, (Nov. 11, 1992). Likewise, N.Y. LAB. LAW § 740 prohibits em-
ployers from taking retaliatory action against an employee who “objects to, or refuses to partici-
pate in an activity, policy or practice of the employer that is in violation of law, rule or regula-
tion,”fif “the violation creates and presents a substantial and specific danger to the public health
or safety.”

2Proposed paragraph 4(A) in Section 203 refers to “paragraph (3)(A)”, although there does not
appear to be a subparagraph (A) to paragraph 3.
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with respect to the OSHA-enforced whistleblowing statutes, it is not expressly
adopted in any other federal employment statute, including the staples of employ-
ment discrimination law: Title VII of the Civil Rights Act of 1964, the Americans
with Disabilities Act, or the Age Discrimination in Employment Act. It is hard to
imagine how an OSH whistleblowing claim so unique that it would be alone among
federal employment laws to apply a discovery rule.

Legislatures and courts have presumably rejected a discovery rule in employment
litigation because it is a bad idea. “One can never be sure exactly when on that con-
tinuum of awareness a plaintiff knew or should have known enough that the limita-
tions period should have begun. A discovery rule thus substitutes a vague and un-
certain period for a definite one.” J.D. Hamilton v. 1st Source Bank, 928 F.2d 86,
88 (4th Cir. 1990). As a discovery rule has no firm outer limit, it would permit
claims to be asserted years after the fact. Over the course of time, witnesses become
unavailable and memories fade. Records are lost as electronic storage systems
change. Moreover, it is not at all clear how a discovery rule benefits workplace safe-
ty—stale claims advanced many months or years after the fact will unlikely have
any effect whatsoever on a practice that may well have changed with time. Indeed,
that is precisely why the OSHA-enforced whistleblower statutes contain relatively
brief (30—180 day) statutes of limitation—so to encourage the prompt reporting of
conduct that is allegedly violative of the underlying statutes. While one can imagine
the rationale behind a discovery rule in the context of certain personal injury-type
cases (e.g., a surgical instrument left inside a person following surgery), there is no
similar imperative in the employment litigation field.

Section 203 also provides that, for statute of limitations purposes, except for a ter-
mination, any series of alleged violations is timely provided that one alleged viola-
tion occurred within the limitations period. Although this subparagraph is labeled
“Repeat Violation”, it really should be referred to as “Continuing Violation.” In the
Title VII context, the Supreme Court has held quite clearly that discrete discrimina-
tory acts outside the limitations period are time barred, even if related to alleged
acts that are timely. National Railroad Passenger Corp. v. Morgan, 536 U.S. 101
(2002); see also Delaware State College v. Ricks, 449 U.S. 250 (1980). Even the more
liberal approaches to the continuing violation doctrine adopted by the circuit courts
of appeal that existed prior to Morgan required some relationship between the time-
ly allegations and the untimely ones. See, e.g., Morgan v. Amtrak, 232 F.3d 1008,
1015-1016 (9th Cir. 2002). Under PAWA, no such requirement exists. A complainant
could theoretically link an act taken years earlier, of a completely different nature,
by different managers, in response to a totally distinct complaint, to a timely ad-
verse action and proceed against the company with respect to both claims.

Finally, PAWA extends the existing statute of limitations period by a factor of six,
from 30 to 180 days. In other words, of the OSHA-administered whistleblower stat-
utes, the OSH whistleblower provision is now among the longest instead of among
the shortest. As noted above in a different context, it is unclear how this length-
ening of the limitations period improves workplace safety, given that it encourages
complainants to sit on claims instead of advancing them promptly.

New rights of action

Currently, 29 U.S.C. § 660 (c) allows a complainant to file a complaint with the
Secretary of Labor, which the Secretary of Labor is to investigate. The Secretary
may then bring an action in the United States district court against the employer.
By regulation, an employee submits his or her initial complaint to OSHA, and it
is investigated. 29 CFR § 1977.15. Once an initial determination is made, only the
whistleblower (not the employer) may request a review by OSHA’s Appeals Com-
mittee. The Appeals Committee either returns the matter for further investigation
or denies the appeal.

While it is true that, of the 17 OSHA-administered whistleblower statutes, only
three follow this particular procedure (the other two are the Asbestos Hazard Emer-
gency Response Act and the International Safe Container Act), there is a sensible
policy rationale for employing this process for the OSH whistleblower provisions.
The substantive OSH Act is, after all, the area of law most familiar to the typical
OSHA investigator. It is the one substantive Act (out of the seventeen) on which
all OSHA whistleblower investigators are trained. 2009 GAO report, at 39.

Permitting OSH whistleblowers to take their claims before the Department of La-
bor’s Office of Administrative Law Judges (“OALJ”) and Administrative Review
Board (“ARB”) will have a significant impact on these bodies. OSH whistleblower
claims make up, by far, the largest number of whistleblower claims addressed by
OSHA under the 17 whistleblower statutes. For fiscal year 2007, of the 1,864 whis-
tleblower complaints addressed by OSHA, 1,205 (approximately 65%) were OSH
whistleblower claims. In essence, the adoption of PAWA would increase by approxi-
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mately 200 percent the number of potential cases to be addressed by the OALJ and
ARB. So doing will undoubtedly cause substantial delays in the processing of these
claims. It is unclear how such delays will result in a safer workplace. What is cer-
tain is that employers will be forced to expend substantial sums defending OSH
whistleblower claims through these additional processes—the majority of which will
ultimately be found to be meritless.

Of course, PAWA would permit OSH whistleblowers to proceed to United States
district court if the OALJ has not issued a decision and order within 90 days of a
hearing request or if the ARB has not issued a decision within 60 days of receiving
the administrative appeal. Given that the vast majority of cases handled by the
OALJ and ARB do not currently meet these timelines, it seems particularly unlikely
they will do so once their pool of cases is dramatically increased. So the assumption
under PAWA should be that every OSH whistleblower will at least have the oppor-
tunity to take his or her claims to United States district court. Again, it is not at
all clear how this expansion of United States district court jurisdiction will improve
workplace safety, but subjecting employers to federal court litigation in 1200 poten-
tial additional cases per year will certainly cost employers dearly.

Chairwoman WOOLSEY. Thank you.

Before we go to Ms. Rhinehart, those with placards, you need to
hold them down and please don’t stand up. Thank you very much.
I mean, yes, in front of you but just not up. Thank you. Thank you.

Ms. Rhinehart.

STATEMENT OF LYNN RHINEHART, GENERAL COUNSEL,
AFL-CIO

Ms. RHINEHART. Thank you, Chairwoman Woolsey, Ranking
Member McMorris Rodgers, and the other members of the panel for
holding this hearing and for inviting me here today to testify on
the need to strengthen the anti-retaliation whistleblower protec-
tions in the Occupational Safety and Health Act.

My name is Lynn Rhinehart, and I am the general counsel at the
AFL-CIO. We are a labor federation representing about 11 million
workers across the United States, and we are in strong support of
the Protecting America’s Workers Act and the provisions in it to
strengthen the penalties and strengthen the whistleblower protec-
tions in the law. We really appreciate your holding this hearing
today on Workers Memorial Day, a day when we honor and pay
tribute to workers who are killed on the job.

I want to acknowledge the family members who are here on the
panel and here in the room and express our sympathies for their
loss. We are all here for the same reason, which is that we believe
strongly that those fatalities should not have occurred in vain and
that we need to redouble our efforts to take measures, strengthen
the law, do what we need to do to make sure that further fatalities
don’t happen in America’s workplaces; and, frankly, we have a lot
of work to do.

Still today, 5,000 workers, more than 5,000 workers, die on the
job each year. That is 14 workers each and every day who are
killed from workplace hazards, and millions more are injured. Five
thousand workers a year is the population of many small towns
across America, and it is that number of workers killed on the job
each and every year from workplace hazards. It is just an unac-
ceptable level of tragedy in America’s workplaces that we have
much work to do to address.

I think everybody on the panel would agree that in order to ad-
dress workplace hazards and to try to get preventive actions in
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place before injuries, illnesses, and fatalities occur, that you need
the full and active involvement of workers. Workers are the eyes
and ears in the workplace. It is their jobs. They see the hazards.
They know the hazards. They know what solutions might be put
in place to address those hazards.

So employers who are being proactive about health and safety in
their workplaces want and need the full and active involvement of
their workers in identifying hazards, and especially given the fact
that OSHA can’t be everywhere at all times. In fact, it would take
them 137 years to be in each workplace just once, all the more rea-
son why we need the active and full involvement of workers in
idﬁntifying hazards and protecting their health and safety on the
job.

In order to have that active involvement, workers need to feel se-
cure that if they raise a hazard, if they bring a concern forward,
if they file a complaint with OSHA, that their jobs are going to be
secure. They are not going to be fired or demoted or transferred or
suff(flr other retaliation for speaking out. The system really depends
on that.

And, unfortunately, we don’t have that situation today. As Mr.
Jorgensen’s story so painfully shows, workers today do not have a
right to speak out about job hazards without retaliation and have
a remedy behind them for speaking out and pursuing their rights.

It is even more important in today’s bad economy that the law
be strengthened. The fear of retaliation, the fear of losing one’s job
is even more intense when you are looking at an almost 10 percent
unemployment situation, and that just exacerbates workers’ fears
of speaking out.

Workers who are covered by a union contract are in a better posi-
tion because they have their union in that contract backing them
up if they suffer retaliation for reporting job hazards. But, unfortu-
nately, that is protection that is only afforded this moment to a mi-
nority of workers in America’s workplaces.

So most workers are left with the protections of the Occupational
Safety and Health Act; and these protections, by any measure, are
exceedingly weak. They are the weakest of any of the 17 whistle-
blower laws that OSHA itself enforces. How ironic that the weakest
law enforced by OSHA is the OSH Act.

I attached a chart to my testimony that laid out some of the
ways that the OSH Act’s anti-retaliation whistleblower protections
fall short of the standard laid out in so many other laws, including
Sarbanes-Oxley, including the Surface Transportation Act, includ-
ing the recent health care reform that was adopted. By any mean-
ingful measure, the OSH Act whistleblower protections fall short of
the mark.

The statute of limitations is exceedingly short, only 30 days.
There is no right under the OSH Act for workers to get their job
back, for preliminary reinstatement while their cases are pending,
and they have no right to get a hearing before an administrative
law judge or a court. They are completely dependent on the Sec-
retary of Labor bringing their cases forward; and, as we have
heard, that rarely happens.

And the burdens on the Department of Labor are significant as
well. They can’t pursue an administrative process themselves. They
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need to go to Federal District Court to pursue these whistleblower
cases in court.

So the law is extremely weak. There is a saying in the law that
rights without remedies are really no rights at all; and, frankly,
that is what we are talking about here with the whistleblower pro-
tections and the Occupational Safety and Health Act. The provi-
sions are so weak as to really be meaningless.

So we support the provisions in the Protecting America’s Work-
ers Act. We think that they would make a real, positive difference
in protecting workers’ ability to raise safety and health hazards on
the job. It would update the law, bring it up to par with other anti-
retaliation protections in other laws, including laws that have been
passed over the past 5 years with bipartisan support and signed
into law by both Republican and Democratic Presidents. We think
that these measures would give workers more meaningful rights to
participate in safety and health on the job and bring about preven-
tive efforts before injuries, illnesses, and fatalities occur.

I would like to make just two other brief comments in the time
that I have. One is that, while we fully support the provision in the
Protecting America’s Workers Act that would give workers a right
to pursue their own case before an ALJ or a Federal court if the
Secretary did not pursue their case or if the case was proceeding
too slowly, we don’t do that right as a substitute for the Secretary
of Labor still having her own robust anti-retaliation whistleblower
program. We think that you need both. You need the agency pro-
gram, and you need the private right of action.

The other comment I would make is that it really seems to me
that employers ought to support the provisions, the anti-retaliation
provisions in this legislation, because employers who want their
workers to feel secure speaking out about job hazards should sup-
port there being a law to back workers up when they do step for-
ward and exercise those rights.

These are modest measures. They are not novel. They are not
radical. They would simply bring the OSH Act into the mainstream
and make it more uniform with other anti-retaliation whistleblower
laws that have been passed by Congress over the years. So we
think it is necessary, we think it is overdue, and we urge their
prompt adoption.

Thanks very much.

[The statement of Ms. Rhinehart follows:]

Prepared Statement of Lynn Rhinehart, General Counsel, AFL-CIO

Chairman Woolsey, Ranking Member Rodgers, and Members of the Sub-
committee:

My name is Lynn Rhinehart, and I am the General Counsel of the AFL-CIO, a
federation of 56 national unions representing more than 11.5 million working men
and women across the United States. Thank you for the opportunity to testify today
about the urgent need to strengthen the anti-retaliation provisions in the Occupa-
tional Safety and Health Act (OSH Act), and about how H.R. 2067, the Protecting
America’s Workers Act, addresses this need.

Today is Workers Memorial Day, a day unions and others here and around the
globe remember those who have been killed, injured and made ill on the job. The
recent tragedies at the Massey coal mine in West Virginia, the Tesoro refinery in
Washington State, and the Kleen Energy Systems facility in Connecticut, are vivid
and painful reminders of the need to continue and redouble our efforts to assure
safe and healthful working conditions for all workers. In 2008, the last year for
which comprehensive data are available, 5,214 workers were Kkilled on the job—an
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average of 14 workers each day, and millions of workers were injured. Clearly, more
needs to be done to bring about the OSH Act’s promise of safe and healthful jobs
for all workers. We greatly appreciate your holding this hearing today, on Workers
Memorial Day, to focus attention on workplace safety and health, on shortcomings
in the existing law, and on proposals to strengthen it.

Today marks the 39th anniversary of the day the Occupational Safety and Health
Act took effect. In the nearly 40 years since the OSH Act’s enactment, it has never
been significantly amended or strengthened.! As a result, many provisions in the
law, including its penalty provisions and its anti-retaliation provisions, have fallen
far behind other worker protection, public health, and environmental laws. It is past
time for these provisions to be updated and strengthened.

There is universal agreement about the importance of workers being involved in
addressing safety and health hazards at the workplace. Workers see first-hand the
hazards posed by their jobs and their workplaces, and they are an important source
of ideas for addressing these hazards. But in order for workers to feel secure in
bringing hazards to their employer’s attention, they must have confidence that they
will not lose their jobs or face other types of retaliation for doing so. All too often,
fear of retaliation for “rocking the boat” leads workers to stay quiet about job haz-
ards, sometimes with tragic results, as we saw with the Massey mine explosion ear-
lier this month.2

The importance of workers being able to raise concerns about workplace hazards
with their employers without risking their jobs is especially acute under the OSH
Act, because, given limited resources and the vast number of workplaces under
OSHA’s jurisdiction, actual inspection and oversight of workplaces by OSHA inspec-
tors is quite rare. In its most recent annual report on the state of workplace safety
and health, released today in conjunction with Workers Memorial Day, the AFL—
CIO found that, according to the most recent statistics, it would take 91 years for
federal and state OSHA inspectors to conduct a single inspection of each of the 8
million workplaces in the United States.3 Given the paucity of inspectors and in-
spections, OSHA needs workers to be the eyes and ears on the ground, bringing
problems and hazards to the attention of their employers to bring about prompt, cor-
rective action before injuries, illnesses, and fatalities occur.

Unfortunately, the anti-retaliation provisions in the OSH Act are exceedingly
weak. Ironically, they are far weaker than the other 16 anti-retaliation laws that
are also enforced by OSHA, and they are weaker than the anti-retaliation provisions
in the Mine Safety and Health Act. As a consequence, workers who are fired or face
other retaliatory action for filing an OSHA complaint or raising concerns about
workplace hazards are left with very little recourse, unless they are fortunate
enough to be covered by a union contract, which provides far stronger protections
and quicker remedies.

The U.S. Government Accountability Office (GAO) surveyed seventeen whistle-
blower statutes enforced by OSHA and found that the OSH Act contains much
weaker whistleblower provisions than these other federal laws.* Four weaknesses
are particularly problematic: (1) the Act’s short statute of limitations for filing whis-
tleblower complaints; (2) the absence of preliminary reinstatement while cases are
proceeding through the system; (3) the lack of an administrative process for hearing
cases; and (4) the absence of a private right of action for workers to pursue their
own cases before the agency or in federal court in situations where the Secretary
of Labor fails or chooses not to act.

Short Statute of Limitations. Under the OSH Act, workers must file a retaliation
complaint within 30 days or their claims are barred by the statute of limitations.
This is an exceedingly short statute of limitations when compared to other laws,
which provide a minimum of 60 days and more typically 180 days for workers to
file a complaint.

Indeed, many of the whistleblower statutes enforced by the Department of
Labor—ranging from the Surface Transportation Assistance Act (which protects
whistleblowers who complain about violations of federal truck safety regulations) to
the Energy Reorganization Act (which protects whistleblowers who work at nuclear
facilities) to the Sarbanes-Oxley Act (which protects whistleblowers who report cor-
porate fraud) to the whistleblower provisions contained in the newly-passed Patient
Protection and Affordable Care Act (which protects whistleblowers who complain
about violations of the health care law) allow employees between 60 and 180 days
to file a complaint.®> And, of course, the many anti-discrimination statutes enforced
by the Equal Employment Opportunity Commission (EEOC), such as Title VII and
the Americans with Disabilities Act, allow employees either 180 or 300 days (de-
pending on the state) to file a charge based on retaliation for complaining about dis-
crimination.
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The OSH Act’s exceedingly short statute of limitations makes it far more likely
that workers who face discharge or other retaliation will miss the deadline for filing
a complaint, meaning that they will have no real recourse under the OSH Act.

No Preliminary Reinstatement. The second major shortcoming in the OSH Act’s
anti-retaliation provisions is the absence of language authorizing preliminary rein-
statement of a worker while his or her case is pending and working its way through
the process. Here again, almost all of the other anti-retaliation laws enforced by
OSHA authorize the Secretary to order preliminary reinstatement where she finds
reasonable cause, after an initial investigation, to believe that a violation has oc-
curred. The preliminary reinstatement provisions in the Federal Mine Safety and
Health Act are even stronger. They call for the Federal Mine Safety and Health Re-
view Commission to order immediate preliminary reinstatement in all cases unless
the Secretary determines that the complaint was frivolously brought. 30 U.S.C. §
815(c).

Preliminary reinstatement is an important component to a meaningful anti-retal-
iation process, because it means that a worker will not be out of work losing pay
and benefits while the case is pending. It is a common feature of other anti-retalia-
tion statutes, including statutes enforced by OSHA, and it has proven workable. It
should be added to the OSH Act.

No Administrative Process. Unlike most other whistleblower laws enforced by
OSHA, there is no administrative process for pursuing anti-retaliation claims under
the OSH Act. Instead of conducting an investigation and issuing a preliminary
order, with review before an administrative law judge within the agency, as is the
case with most other whistleblower laws, the Secretary must file suit on the work-
er’s behalf in federal district court—a costly, resource intensive, and time-consuming
process that the Secretary rarely pursues.

According to data provided by OSHA, in FY 2009, OSHA received 1,280 com-
plaints alleging violations of the 11(c) anti-retaliation provisions in the OSH Act, 29
U.S.C. § 659(c). The majority were dismissed. Nearly 20 percent of the cases (246
cases) settled. OSHA recommended that the Secretary pursue litigation in 15 cases;
4 cases were actually brought. Since 1996, the Secretary of Labor has filed only 32
cases in federal district court under Section 11(c). And, because the OSH Act does
not authorize workers to pursue their cases on their own, workers in the thousands
of cases the Secretary did not pursue were left without meaningful recourse.

The absence of an administrative process greatly weakens the effectiveness and
utility of the anti-retaliation provisions in the OSH Act.

No Right of Appeal or Private Action. The fourth major shortcoming in the OSH
Act’s anti-retaliation provisions is the absence of a right for workers to get a hearing
or pursue their own case before an administrative law judge or the court. Under
the OSH Act, workers are entirely dependent on the Secretary of Labor to pursue
their cases, because there is no administrative process for them to access and no
right to bring their case in federal district court if the Secretary elects not to pro-
ceed. As the statistics outlined above reveal, the Secretary pursues only a handful
of cases each year, leaving the rest of workers without a forum to pursue their own
cases.

The absence of a private right of action for workers to pursue their own cases be-
fore an administrative agency or the court makes the OSH Act’s anti-retaliation pro-
visions far weaker and far outside the mainstream of other anti-retaliation laws. As
the chart attached to this testimony shows, other whistleblower provisions enacted
by Congress provide workers with the ability to seek a hearing before an adminis-
trative law judge, or a de novo hearing before a federal district court, or both. In
contrast, an employee who brings a whistleblower complaint under the OSH Act is
wholly dependent on the Secretary of Labor to vindicate his or her rights; if the Sec-
retary delays or declines to pursue the employee’s case—which, as explained above,
is what happens in the vast majority of cases—the whistleblower has no recourse
under the law. This is a serious shortcoming that greatly undermines the effective-
ness of the OSH Act and its anti-retaliation provisions.

The case of whistleblower Roger Wood illustrates the problem. Wood was an expe-
rienced electrician who worked at a chemical weapons disposal facility, a facility
where the working conditions were described by a federal court as “probably as dan-
gerous as any undertaken in the world.” ¢ Wood repeatedly complained about unsafe
working conditions, including inadequate safety equipment, resulting in an OSHA
investigation and the employer being cited for two serious safety violations. Subse-
quently, Wood was fired after he refused to work in a toxic area without adequate
safety equipment.” Wood filed a whistleblower complaint with the Department of
Labor, and a regional Department of Labor official recommended that the agency
file suit on Wood’s behalf. But after over five years of internal review, the Depart-
ment ultimately declined to pursue Wood’s case. Wood sued in federal court seeking
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to force the Department of Labor to file suit on his behalf. A full ten years after
he was fired, the U.S. Court of Appeals for the D.C. Circuit denied Wood’s claim,
finding that the Occupational Safety and Health Act’s whistleblower provision left
a%‘l liiegerrélinations as to whether to bring suit solely in the hands of the Department
of Labor.

The Anti-Retaliation Provisions in the Protecting America’s Workers Act Will
Help Bring the OSH Act’s Protections into the Mainstream

The Protecting America’s Workers Act (PAWA) will update and improve the OSH
Act’s anti-retaliation provisions and bring them up to par with other anti-retaliation
laws enforced by OSHA. By providing more meaningful anti-retaliation protections
to workers, PAWA will help encourage employees to speak out when they become
aware of hazardous workplace conditions, which will help bring about corrective ac-
tion and prevent injuries, illnesses, and deaths on the job.

PAWA accomplishes these goals by making the following common-sense changes,
as reflected in the March 9, 2010 Discussion Draft of Modifications to H.R. 2067:

o It extends the statute of limitations for filing complaints from the current 30
days to 180 days;

o It establishes clear and reasonable timeframes for the Secretary of Labor to
complete her investigation and for administrative law judges to hear and decide
cases, and authorizes workers to pursue their cases before an ALJ or federal court
when these deadlines are missed,;

o It provides for preliminary reinstatement of workers after an investigation and
determination by the Secretary of Labor. The Secretary is given 90 days to inves-
tigate cases and issue a preliminary order. In cases where the Secretary of Labor
finds reasonable cause to believe that a violation of the anti-retaliation provisions
has occurred, the bill allows the Secretary to issue a preliminary order reinstating
the employee to his or her position, along with other relief;

o In the event that the Secretary dismisses a complaint, or does not issue a time-
ly preliminary order, i.e., within 120 days, PAWA permits an employee to request
a hearing before an administrative law judge;

e If an administrative law judge does not timely issue a decision (i.e., within 90
days), or there is no timely decision on an internal appeal of an ALJ decision, PAWA
authorizes workers to bring their case to federal district court;

o PAWA codifies the longstanding rule that workers are protected against retalia-
tion when they refuse in good faith to perform work they reasonably believe poses
an imminent danger to their health or safety. OSHA’s regulations to this effect have
been upheld by the U.S. Supreme Court, see Whirlpool Corp. v. Marshall, 445 U.S.
1 (1980); PAWA codifies these rules;

o PAWA also codifies OSHA’s existing regulations providing that the OSH Act’s
anti-retaliation protections extend to workers who report injuries and illnesses, 29
CFR § 1904.36. The General Accountability Office has found that fear of discharge
or other retaliation is a significant factor in workers being reluctant to come forward
to report workplace injuries and illnesses.? Explicitly stating that workers are pro-
tected against retaliation for reporting injuries will help ensure that workers are not
discouraged from coming forward when they are injured on the job;

o PAWA clarifies the remedies that are available to workers who are victims of
unlawful retaliation. These remedies are well-established, even in the few cases that
have been brought under the OSH Act, but including them in the statute removes
any doubt about their availability.

In sum, there is nothing novel about any of these improvements to the OSH Act’s
anti-retaliation protections. Rather, all of PAWA’s proposed improvements are well-
established means to protecting whistleblowers that Congress has routinely included
in other federal statutes in the four decades since the Occupational Safety and
Health Act was passed. It is essential that Congress incorporate these sound and
proven protections into the Occupational Safety and Health Act, so that workers
who raise concerns about hazardous working conditions receive the same basic pro-
tections against retaliation as those who complain about corporate malfeasance, en-
vironmental or transportation hazards, or health care fraud.

As the Subcommittee considers legislative change to improve worker protections,
including the ability to speak out about job hazards without retaliation, we suggest
that the Subcommittee also look at additional measures for protecting these rights,
such as the civil penalty provisions for violations of the anti-retaliation provisions
of the Mine Safety and Health Act that were adopted by Congress in 2008 as part
of the S-MINER Act, H.R. 2768. The S-MINER Act authorized civil penalties of not
less than $10,000 and not more than $100,000 for each violation of the Mine Act’s
anti-retaliation provisions. Adopting a civil penalty for violations, in addition to the
individual remedies provided for in the Protecting America’s Workers Act, would
strengthen the tools for enforcing these rights and help deter violations of them.
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The AFL-CIO urges prompt action on the Protecting America’s Workers Act. It
is past time to update and strengthen the Occupational Safety and Health Act so
that workers in this country will be better protected from job hazards and better
protected when they speak out about them.

Again, thank you for the opportunity to testify today. I would be happy to respond
to any questions.
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Chairwoman WOOLSEY. Thank you very, very much.

I need to say, before we start our questions, I have two commit-
tees that are both marking up legislation. So if I get up and leave,
I will be back. It is because I have to go vote at another committee,
and one of our members will take the chair. So please don’t take
it personally. But so far, so good.

So I am going to begin the questioning with you, Jordan.

At last month’s committee hearing on OSHA penalties, Assistant
Secretary Michaels testified that OSHA had reservations about cer-
tain victims’ rights provisions in PAWA, namely, allowing a family
member to meet with OSHA before the agency decides to issue a
citation and family members appearing before the parties con-
ducting settlement discussions. You have also reiterated this in
your testimony today.

So, you know, the family members are here. You have heard
from them. We have all—we can’t question whether what we are
doing is necessary or not necessary. What we want to find out is
how to do it so it works, works for them, and doesn’t get all bogged
down. We have learned some things from MSHA. So how does the
MSHA'’s experience relate to your reservations and how can we set-
tle those reservations? Or do we need to continue discussion on it?
What would you think would be the best way to proceed?

Mr. BaraB. Well, first of all, let me clarify. Dr. Michaels ex-
pressed—I wouldn’t—I would say we have not even reservations.
We have some concerns. We obviously need the law, and everybody
needs the law—workers, families—to work as efficiently as pos-
sible.

But I want to reiterate that we fully support family involvement.
We fully support the provisions in this law. In fact, we are already
going to be implementing some of the provisions of this law even
before it is passed, which we hope will happen soon. So our state-
ments of concern, you know, are in no way—should in no way com-
municate that we are not fully in support of this or fully in support
of family participation.
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We do want to talk to—we have been actually talking to MSHA.
We realize MSHA has learned some important lessons certainly
from Sago and Crandall Canyon on how to relate to families and
how this can be done best, and we will be talking to them. We are
talking to them, we will be talking to them more, and we will be
learning from them.

We learned an incredible amount just from the families that are
here today. They came into town. They talked with Secretary Solis
yesterday. We are in frequent contact with them.

We have already, you know, told our field staff not only to make
sure that we implement what we already have consistently, but we
will be actually assigning OSHA staff to be family liaisons. We do
want to improve the way we are doing things; and, again, we fully
support what is in the law.

So I don’t want it to be taken, because we have expressed some
concerns that this work right, that we aren’t—we don’t have full
confidence that that can be done, either through the law or through
the regulatory process.

Chairwoman WOOLSEY. Okay. I hear that. But tell us how, what
needs to be fixed to work right, with the idea that this administra-
tion follows 8 years of not giving a hoot. So how do we make sure
we put into place the right programs, the right policies that will
carry on from administration to administration?

Mr. BARAB. Okay. Just one example that was raised today that
Ms. Ford has raised, which I think was quite legitimate, that she
and her family found out about the settlement we reached with
ADM through the news media.

Now we followed the letter of our instructions of informing the
family immediately. But by “inform”, we meant we dropped a letter
in the mail. Obviously, that was not adequate. That was, in retro-
spect, particularly inexcusable. That is no way to inform a family
of a settlement, and we are going to be changing that.

And we are going to be redefining the word “inform” to you call
them. You call the family. You talk to the family before the media
is notified, certainly.

We are going to be doing training for our field staff to make sure
that they are comfortable. Some of the problem we have is people,
you know, understandably are just not comfortable dealing with
family members who are in the midst of tragedy, and we are going
to be dealing with that as well.

So there are a number of actions we are going to take, a number
of things we have learned and have been learning. And, again, we
fully support what you are doing here.

Chairwoman WOOLSEY. Congresswoman McMorris Rodgers.

Mrs. McMORRIS ROGERS. Well, again, just let me say thank you
to everyone for being here. Your testimony is extremely helpful to
us as we are working on this legislation. And the previous adminis-
tration, the 8 years before this administration, I believe that we ac-
tually saw both injury and workplace-related death rates decrease.

And, as I sit here, I think that part of the key is making sure
that we have better partnerships between everyone that is involved
and working together, because we do have a shared goal, and not
make it adversarial.
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Mr. Jorgensen, I wanted to ask, because I understand that these
whistleblower complaints are to be anonymous, and I just wanted
to ask how you think your employer learned that you were the one
that had brought the case forward.

Mr. JORGENSEN. Previous to my blowing the whistle——

Chairwoman WOOLSEY. Do you have your microphone on, Mr.
Jorgensen?

Mr. JORGENSEN. Previous to my turning in the complaint, my
wife and a friend of hers had worked there, and they quit quite
fiery. And when the complaint come down, it was kind of—I think
it was kind of obvious the route that it came from. They were dis-
gruntled. I was upset because I had talked to a couple of the em-
ployees there who had had their finger cut in the band saw, which
was my concern, but I think they kind of figured it out because my
wife and her friend had quit.

Mrs. McMORRIS ROGERS. Okay. Thank you.

Mr. Chinn, your testimony highlighted the many provisions in
the draft legislation that would make changes to the current whis-
tleblower system. Are there any provisions that you believe merit
more attention?

Mr. CHINN. Yes, I do. Thank you for that question, because I
think there are a couple of areas that—even if you accept every-
thing that has been said so far in the testimony, I think there are
a couple of areas here that deserve some attention, and maybe it
is the sort of attention that only a lawyer who lives these kind of
phrases and words and provisions in litigation, you know, can ap-
preciate, I suppose.

One area that I think deserves some particular attention is the
limitations area, that is, the statute of limitations. And I will save
for last my comments on what has been the focal point so far, and
that is simply the increase in the period from 30 to 180 days.

What I would like to focus on first is, in this statute there is a
novel, at least as employment law goes, insertion of something that
lawyers refer to as a discovery rule for the purpose of commencing
the limitations period. That is, the limitations period begins either
within a certain period of the alleged violation itself, that is the
norm, or the date on which the employee knows or reasonably
should have known that such a violation occurred. And it is that
second component that I think is troubling.

To my knowledge, it is a foreign concept in employment litiga-
tion, completely. It is a vague and uncertain standard; and, more-
over, it doesn’t really make any sense in the context of retaliation
and whistle blowing. It might make sense in the context of, like,
a medical malpractice case where a surgical instrument is left in-
side a person and it is not discovered for years afterwards. But
here we are talking about the whistleblower context.

Think about what Mr. Jorgensen described. We are talking about
cause and effect. We are talking about—and that is the crux of a
whistleblower complaint. That is, I complained and something hap-
pened to me because of that complaint. It is not a mystery. There
is not some mysterious—if it really is true, if someone is being fired
because they are a whistleblower, there is going to be some tem-
poral connection between those concepts. So there is no need for—
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ev}e;n if this weren’t foreign to employment law, there is no need for
it here.

Secondly, with respect to the limitations period provisions in the
statute, there is an extremely broad continuing violation provision
lurking behind a heading called repeat violations. And essentially,
what that means, as written, is if you have one timely

Chairwoman WOOLSEY. Finish your thought.

Mr. CHINN. Okay. If you have one timely complaint to make, you
may also complain about any untimely complaints that you want
to going back as many years as you want to relating to any sorts
of incidents, prior complaints, prior actions you want to.

Chairwoman WOOLSEY. Okay. Mr. Hare.

Mr. HARE. Thank you, Madam Chairman.

Mr. Chinn, I don’t know if you noticed when you were testifying
but several of the people in the audience were holding up pictures
of their families, family members. I want to be very honest with
you. A couple of times, you know, you were talking about the ex-
pense to the employers and things of this nature and that this—
you know, about the numbers of meritless cases.

It would seem to me, from my opinion, that looking at these fam-
ilies—these are sisters, brothers, husbands, wives, dads, grand-
fathers. We just lost 29 miners because you had an employer that
cared more about profits than he cared about keeping the people
safe. And we have had four of those.

And I have to be honest with you. I don’t know. I am much less
interested in the expense to the employers to keep their workers
safe than keeping the workers actually safe. I mean, I think that
every employer has a responsibility and I think every worker has
every right to assume that when they go into work every day that
they are going to go to work under safe circumstances, as best they
can, and be able to come home to their families. I don’t think it is
rocket science.

I also think that when you referred to Mr. Jorgensen’s case, here
is a guy that saw something and reported it and lost his job. And
then he was told, you can’t even—basically, because you got a cou-
ple of lawyers out there you are probably going to roll the dice on
whether or not you are going to be able to prevail in your case.

This system is upside down. It is completely upside down.

I would much rather look at the statistics, as was mentioned,
that 5,000 people every year die in this country. And I think there
are a number of good employers in this country. But they have an
obligation, those that aren’t, to clean up their act. And if they don’t,
they shouldn’t just be fined. They ought to end up in prison if they
are not going to change what they are doing, the way they are act-
ing. They would rather pay fines than keep people safe. I think
that is—I don’t know how these guys can go to sleep at night, to
be honest with you.

But I just wanted to ask, if I could—the person from the AFL—
CIO, you were kind of shaking your head when some of that was
being testified—I am sorry—Ms. Rhinehart—the testimony that
will lead to excessive litigation and false claims and those kinds of
things. I wondered if, you know, you didn’t get an opportunity to,
but you could probably tell this is a very emotional issue to me. I
came out of a factory.
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I would like to hear your take maybe to respond to what Mr.
Chinn had to say. Maybe I got it wrong, but I was shaking my
head, too, to be honest with you.

Ms. RHINEHART. Thank you for the opportunity to address some
of those points. I tried not to shake too hard, but I couldn’t help
myself.

A couple of things. In terms of the concern that actually giving
workers a remedy for these rights would lead to false claims, I com-
pletely disagree. Workers are not going to file these claims lightly.
Filing a claim about retaliation with the government is a big deal.
Workers know that they can lose their jobs. They know that these
cases take a long time to be pursued. They know that there is no
assurance that they are going to win at the end of the day.

What we get in this legislation is workers get a fair shot. They
get a fair shot to bring their case forward and to try to prove up
their case, which is much more than they have right now under
current law.

The information that we have shows the problem isn’t frivolous
claims. The problem is workers don’t have the right right now to
bring forward their claims, and that is the problem that the PAWA
legislation is seeking to address and the reason why we fully sup-
port it.

If T could just say a word about the notion that the statute of
limitations in the legislation is somehow an outlier and bizarre in
the area of employment law. That is just not the case. The dis-
covery rule that the statute of limitations is from the time of the
act or from the time the victim discovered the act is well settled
in employment law, in Title VII law, even under the Occupational
Safety and Health Act for whistleblower cases, and so it is just not
accurate to say that this is a novel or bizarre concept in the area
of labor and employment law.

If T could make just one final point, which is one of the premises
of Mr. Chinn’s testimony seemed to be that whistleblower protec-
tions don’t have anything to do with safety and health. They have
to do with employment litigation, but they don’t have anything to
do with worker safety and health.

We couldn’t disagree more. We think they have everything to do
with workers feeling secure to speak out, raise hazards, and be in-
volved in protecting their health and safety on the job before inju-
ries and illnesses occur.

Mr. HARE. Well, I know I am out of time, but it would just seem
to me that if Mr. Jorgensen or any worker sees something that is
dangerous, that could be harmful to people that they work with,
and they report it and they get fired for doing that, A, that is ob-
scene to fire the person. And B, it doesn’t allow the employer to do
anything to correct the problem for the people that are there in the
plant or wherever to keep them out of harm’s way. It makes abso-
lutely no sense to me.

Chairwoman WOOLSEY. Ms. Shea-Porter.

Ms. SHEA-PORTER. Thank you very much.

I have several concerns that I heard in front of me.

First, I would like to start, Ms. Ford, and say I am very sorry
about your loss. And I wondered if you have spoken to other fami-
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lies that are in the same situation, and do they feel like they have
been shut out.

Ms. ForD. I have spoken to many of the families behind me. I
have spoken to many families in Nebraska, many families. I have
spoken to an individual that actually fell from a grain elevator
after my uncle passed in the accident. And they said, we can’t come
forth because he still works there. I don’t think that is right.

Ms. SHEA-PORTER. So you think having a voice and allowing
them to speak early would help other families as well?

Ms. FOrD. Oh, yes. I mean, from day one after this accident I
started my research and there was so much I had found out. And
if I had understood about the whole 6-month time frame this out-
come would have been so different. I mean, I sat at my kitchen
table and spoke to the OSHA representative and said, no, this was
not grandfather-claused in. And it wasn’t. I was right. And I find
out in January, 2010, that I was right; and it could have been pre-
vented. Things could have changed.

Ms. SHEA-PORTER. You could have had a voice at the table.

Ms. FORD. Yes.

Ms. SHEA-PORTER. And, Dr. Monforton, what about that 8-hour
rule that they have that they don’t have to report a death or some-
thing that could have led to a death in 8 hours? What is your con-
cern about that?

Ms. MONFORTON. That is a very big disparity between the Mine
Safety Act and the OSHA law. Under the Mine Safety Act, it was
immediate notification of a fatality, which was fuzzy language. So
after the Miner Act passed, they stipulated that within 15 minutes
of the employer learning of the incident, not just of a fatality but
for a serious injury that is likely to cause a death, and under the
OSHA statute it is 8 hours for a fatality which, for many reasons,
is problematic, including, you know, the employer could actually
change the scene of the crime, so to speak.

And, also, under OSHA, it is only if there are three or more peo-
ple that are hospitalized. So there are huge disparities between the
two statutes.

And T think something that this subcommittee could look at is
how do we take some of the things that are terrific in the Mine Act
and extend them to all workers and vice versa, OSHA to MSHA.

Ms. SHEA-PORTER. And, in all fairness, it could be accidental,
where they don’t realize over the 8-hour period of time that they
are changing or interfering with some evidence. So it could be acci-
dental, simply trying to clear things up.

Ms. MONFORTON. Right. Maybe just, you know, cleaning up the
scene.

Ms. SHEA-PORTER. But the point is that the evidence should be
intact, I think is what you are getting at.

Ms. MoONFORTON. Exactly. So as soon as OSHA knows, you know,
if it is the type of thing they hear the initial information, they may
want to give the employer some instruction about what to do or
what not to do.

Ms. SHEA-PORTER. Okay. Thank you.

I also had a question for you. The U.S. Chamber of Commerce
testified at a recent hearing that small businesses should have the
right to recover attorneys’ fees from employees who file whistle-
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blower claims and then fail to prevail at a hearing. Do you think
that would have any kind of chilling effect? Do you have any con-
cerns about the loser having to pay?

Mr. BARAB. Yeah, I think it is clear it would have a chilling ef-
fect. Workers already face enough intimidation about filing com-
plaints, and I think the fact that they not only might lose that or
be fired due to a failure to sustain a whistleblower complaint but
to think that they also might be essentially fined for that I think
would have a chilling effect. We don’t want to just allow workers
to file whistleblower complaints or file health and safety com-
plaints. We want to encourage them to do that. And this goes in
exactly the opposite direction.

Ms. SHEA-PORTER. Thank you.

Do you agree, Mr. Chinn?

Mr. CHINN. Do I agree as to the attorneys’ fees provision?

Ms. SHEA-PORTER. Yes.

Mr. CHINN. As PAWA is written, I don’t see that there is any
possibility of an employer recovering, if the employer prevails.

Of course, in Federal court, if the action proceeds to Federal
court, the matter would be governed by rule 11 of the Federal
Rules of Civil Procedure. If the matter were frivolous, an employer
could recover attorneys’ fees under that provision.

Ms. SHEA-PORTER. But I wondered if you just agreed with the
chambers perspective on that.

Mr. CHINN. Well, if what Ms. Rhinehart said was true, I don’t
agree with what was just stated. Ms. Rhinehart said that employ-
ees will not bring forward meritless claims. Now, we know statis-
tically that that 1s just an incorrect statement. I mean, even under
the Obama OSHA, claims are rejected as meritless.

But if Ms. Rhinehart were accurate, then claimants have nothing
to fear, because they will always win under this legislation. There-
fore, there should be, at least for small businesses or, at a min-
imum, if the matter is frivolous or brought in bad faith, there
should be some provision for attorneys’ fees, but nobody here
should be concerned about it because, as Ms. Rhinehart said, no ac-
tion will ever be brought without merit.

Ms. SHEA-PORTER. And in all fairness then you would also have
to say that, since cases are found to be meritless, that there is
enough protection in there for business as well.

Thank you. I yield back.

Chairwoman WOOLSEY. Congressman Payne.

Mr. PAYNE. Thank you very much.

Mr. Barab, looking at the testimony, although I didn’t hear it,
but Mr. Jorgensen testified that he had filed a complaint with
OSHA regarding unsafe working conditions, and he was terminated
a week after the inspection. Despite the employer claiming that he
was fired for poor performance, the OSHA inspector discovered that
the employer altered job performance documents which they gave
to OSHA omitting anything positive about Mr. Jorgensen.

So I guess my question is, is it correct that OSHA investigators
found that Mr. Jorgensen’s case had merit? And, if so, did Mr.
Jorgensen have a strong case? And how do you feel about the way
the law treats Mr. Jorgensen and other people like him?

Mr. BARAB. Thank you, Mr. Payne.
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Yes, OSHA did find merit. OSHA found that it was a strong case.
And as Mr. Jorgensen related, the solicitors decided not to take
that, not to litigate that case.

Quite frankly, I am appalled by this. I am appalled that in the
21st century, 40 years after the Occupational Safety and Health
Act was passed, that workers still have to be afraid to exercise
their rights under this law. I am not going to sit here—I mean, we
did find merit. The solicitors didn’t take it. I am not going to sit
here and certainly condemn the solicitors. They have their own pri-
orities. They have their own resource decisions. They have to make
some very difficult decision about this, and I am sure it hurts them
as much as it hurts us that this wasn’t taken forward.

The fact is, though, that we are both—both us, OSHA, the solici-
tors, and certainly workers are operating in what is now basically
a dysfunctional system. It just doesn’t work. And what we are ask-
ing you to do, what PAWA is asking you to do, what PAWA would
do is really fix that system so that workers actually have a chance
to exercise their rights under the law and succeed if they are dis-
criminated against for that.

Mr. PAYNE. Since you brought up the solicitors, let me ask you
this. And you indicate they have a tough time. But over the past
14 years the Solicitor’s Office has brought suit in only 7 percent of
the 467 merit cases it sent to OSHA and declined to prosecute 60
percent of those cases. Is Mr. Jorgensen’s case an isolated one, or
do you believe there are other meritorious claims which have been
left by workers who were left, really, without any real recourse,
sort of left high and dry? Why do you feel that the Solicitor’s Office
has such a low rate of success?

Mr. BaraB. Well, I think clearly Mr. Jorgensen’s case is not an
isolated case. There are many, many cases on those. I mean, the
figures speak for themselves. And I am not with the Solicitor’s Of-
fice. I am not going to really testify for the solicitors. But I do want
to kind of outline the general environment that we all work in.

I mean, the solicitors have to make—they have got, you know,
X amount of resources. They have to make some difficult decisions.
They may have, for example, class action suits that may affect
thousands of workers. They may have a very difficult penalty case,
settlement case for a worker fatality that they have to deal with.
And then they also may have whistleblower cases that may only af-
fect one worker for a few thousand dollars.

I am not saying at all that these aren’t important certainly to
that worker who is unfairly fired for exercising his health and safe-
ty rights. But the fact is that there are some difficult decisions that
have to be made here.

But, again, let me reiterate that those difficult decisions are
forced upon them because we are working in this dysfunctional sys-
tem, and that is what we need to change. We need to change the
system.

Mr. PAYNE. Well, let me say that I also feel that we need to
strengthen the system. We should really be protecting workers.
Even worse, back about 10 or 15 years ago, there was a move afoot
by the then-controlled Republican Congress to have OSHA have in-
spections done and that the company would pay for the inspections
and that the results would be given to the company without the
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public knowing what was in it; and, therefore, the company then
would supposedly use this as a working tool to go and try to correct
problems that the OSHA inspector found.

Of course, it, fortunately, really did not get off the ground, be-
cause it is difficult enough under the environment that we cur-
rently have for the workers to get justice. If you had the company
paying for the inspection, it would be total injustice, in my opinion.

So, with that, thank you and I will yield back the balance of my
time.

Chairwoman WOOLSEY. We are going to have a second round of
questions, and I will yield to Congresswoman McMorris Rodgers.

Mrs. McMORRIS ROGERS. Thank you, Madam Chairwoman.

Much of the work of this subcommittee focuses on how we can
get employers and employees to work more proactively to prevent
accidents and illnesses from occurring and encourage that partici-
pation. And Mr. Morikawa mentioned the results of your electrical
contractors transmission and distribution strategic partnership for
safety and the success of it. I wanted to ask you how you believe
we could translate that experience into OSHA’s everyday practices,
especially as the agency has announced cuts in this area.

Mr. MORIKAWA. Thank you very much for that question.

The work with the ET&D partnership has been particularly posi-
tive and reinforcing because you took parties who were traditional
adversaries and competitors and you pulled them all together for
a common purpose and that common purpose was to reduce inju-
ries and fatalities on the job. So it starts with that philosophy. It
is an attitude. It is a desire to make a cultural change in an indus-
try, which is very significant. As you can see, when you get every-
body together in a cooperative basis, join hands to try to reduce in-
juries and fatalities and to find the causes and to stop them, you
can have dramatic effect.

Now, the issue I am concerned with is the fact that—first of all,
I don’t take issue with the fact that OSHA needs to have a strong
and vibrant enforcement program. Neither the chamber nor I per-
sonally have ever taken the view that an enforcement program
should be replaced by cooperative programs. What I think should
be done, however, is that groups of employers or individual employ-
ers that have indicated a commitment to prevention of accidents
and fatalities on the job should be encouraged by OSHA. They
should be incented to do the right thing.

Now, commonly, there is the notion that companies that go into
partnerships are supposed to gain some sort of strategic advantage,
that they are looking for some type of immunity or they are looking
for some sort of special treatment from OSHA. ET&D is an excel-
lent example of that. These issues came up at the time we formed
ET&D. The question was asked by OSHA, what sorts of immunity,
what special treatment would you like as a result of it? Is that
what you are really after here?

And, resoundingly, the members of the partnership—again, re-
member this, union, non-union companies, together with one of the
largest labor unions in America, along with these trade associa-
tions—got together and said, no, we are not looking for any special
treatment. In fact, we are not looking for inspection immunity, cita-
tion immunity. We are not looking for special points and privilege,
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et cetera. We are looking for your cooperation so that we can get
together as a group and solve these problems as a group and not
do it by fighting with each other.

Again, the partnership never took the position that they
shouldn’t be cited if they violated OSHA standards. But what we
did do is we focused on compliance cooperatively, and you can see
the dramatic impact that has had. OSHA should be encouraged to
do that.

Mr. BARAB. Just for the record, we fully support that partner-
ship. We love that partnership. We think it has been very effective,
and we have not cut back funding for these partnerships.

Mrs. McMORRIS ROGERS. Okay. Great. Great. Thank you.

And, Madam Chairwoman, I have a case I would like to submit
for the record. This is on April 19, 2010, the National Labor Rela-
tions Board found that the International Union of Operating Engi-
neers, local 513, in violation of the National Labor Relations Act
for fining a union member for reporting another union member’s
safety violation to their employer. IUOE had fined an employee
$2,500 for informing his employer that a fellow employee and union
member had violated a safety protocol, and I would like to submit
that for the record.

Chairwoman WOOLSEY. Without objection.

[The information follows:]
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International Union of Operating Engincers, Local
513, AFL=CT0 and Ozark Constructors, LLC, A
Fred Weber—AST Joint Venture., Case 14-CB-
10424 .

April 19,2010
DECISION AND ORDER

BY CHAIRMAN LIEBMAN AND MEMBERS SCHAUMBER
AND PEARCE

The single issue in this case is whether the Respondent
violated Section ¥(b)(1)(A) of the Act by fining em-
ployee Mark Overton $2500 because, in compliance with
the Charging Party Employer’s salety rules, which are
incorporated by reference in the parties’ collective-
bargaining agreement. Overton reported a safety viola-
tion by another employee to the Employer. The judge
found the violation as alleged.

he National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided o
aftirm the judge’s rulings. findings, and conclusions and
to adopt the recommended Order.”

The Respondent contends that by disciplining Overton
it did not restrain or coerce him in the exercise ol his
rights under Section 7 of the Act because Overton acted
alone and not concertedly. The Board has consistently
found Section 8(bX (A violaled, however. where a
union disciplines an employee for reporting a work-rule
infraction by another employee, it the disciplined em-
ployee is under a duty to make such reports, notwith-
standing that the disciplined employee acted alone. Sce
Teamsters Local 439 (University of the Pacific). 324
NLRB 1096 (1997 Carpenters District Council of San
Diego (Hopeman Bros.. 272 NLRB 384 (1984); Chemi-
cal Workers Local 604 (Essex International). 233 NLRB
1239 (1977} entd. mem. 588 F.2d 838 (7th Cir. 1978).
We find these precedents controlling.”

" On September 4, 2008, Admmistative Law Judge Michael A
Rusas issued the attached decision. The Respondent Union filed excep-
tions and a supporting bricf. the General Counsel and the Charging
Party Emplover filed answering briefs, and the Respondent filed a reply
brief.

* The judge’s proposed notice has been moditied o conform to the
Board's standard remedial language  Teamsters Local 896 (Anheuser-
Buschy. 339 NLRB 769, 770-771 (2003).

Y Accord Teamsters Local 896 (Amhewser-Busch). supra (finding
unfawful union’s threat to discipline emplo; who complied with
contractual duty to report fellow employees safety violations where,
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We reject as untimely the Respondent’s argument.
raised for the first time on exceptions, that Overton ex-
ceeded his collective-bargaining agreement obligations
by reporting both the safety incident and the person re-
sponsible for it. We find that by failing to make this ar-
gument to the judge below, the Respondent has waived
it Sce, e.g., Smoke House Restawram. 347 NLRB 192,
195 (2006).

Finally, for the reasons stated by the judge. we reject
the Respondent’s contention that it disciplined Overton
tor “abusive™ conduct toward fellow Operating Engi-
neers. not for reporting a safety violation.!

ORDER

“The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge and
orders that the Respondent, International Union of Oper-
ating Engineers. Local 313, AFL-CIO, its officers,
agents, and representati all take the action set forth
in the Order, except that the attached notice is substituted
for that of the administrative law judge.

“Dated, Washington, D.C. April 19,2010

Wilma B. Licbman, Chairman

Peter C. Schaumber, Member

Mark Gaston Pearce, Member

NATIONAL LABOR RELATIONS BOARD

C(SEAL)

mter alia, threat contravened Act's basic policy of promoung collective
bargaining)  We do not rely on the judge’s conglusion that an em-
ployee who complics with an employer's rule 0 report co-employ e
misconduct 15 deemed 1o engage n Sec. 7 actwity because that em-
plovee has refrained Trom joining fellow employees in ignornng an
outstanding order. See Teamsters Local 439 (Umversity of the Pacificl,
sipra, 324 NLRB at 1096 fn ) (omitung the judge’s “reframing from’
halvsis from the S(bY HCA) rationale)

# We correct two errors i the judge’s characterizauon of precedent
The judge stated that the Board found concerted actvity i Teamsters
Local 439 (Universiy of the Pacifich, supra, and Chemical Workers
Local 604 (Essex fmernationali. supra. The Board did not so find in
either case
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APPENDIX
NOTICE TO EMPLOYEES AND MEMBERS
POSTED BY ORDER OF THE,
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice

FEDERAL LAW GIVES YOU THE RIGHT TOQ

Farm, join, or assist a union

Choose representatives to bargain on your behalf
with your employer

Act together with other employees for your bene-
d protection

Choose not Lo engage in any ol these protected
aclivities.

Federal law provides that labor organizations may set
their own internal rules regarding acquisition and reten-
tion ol union membership and governance of their inter-
nal atfairs, including the imposition ol internal discipline
on members.  Such procedures. however, may not be
improperly used to affect the union members” employ-
ment relationship.

We represent certain employees of Ozark Construc-
tors, LLC ({Ozark). and have entered into collective-
bargaining agreements or contracts with Ozark concern-
ing those employees.  Our current contract incorporates
by reference Ozark’s salety rules. Those safety rules
provide that covered employees have the responsibility
to  report o management  any safely  “acci-
dents/incidents.”  Thus, making such reports is part of
covered employees contractual and work duties.

Since our members covered by this contract have the
obligation to report to management any safety acci
dents/incidents, and since this obligation may include the
responsibility to report on fellow union members, we
give our members, all of whom have this responsibility.
the following assurances.

WE WILL NOT impose a fine on any employee because
he or she reports another employee-member Lo his or her
emplover for safety rule infractions. at a time when doing
50 is part of the work duties of the employee who makes
the report

WE WILL NOT in any like or related manner restrain or
coerce you in the exercise of the rights listed above.
which are guaranteed you by Federal tabor law.

Wi WILL rescind in full the fine levied against Mark
Overton on or about January 20, 2009.

DECISIONS OF THE NATIONAT LABOR RELATIONS BOARD

WE WILL. within 14 days from the date of the Board's
Order, remove from our files any and all references to the
internal union proceedings against Mark Overton in con-
nection with the fine levied against him on or about
January 20, 2009, and WE WILL. within 3 days thereafier,
notify Overton in writing that this has been done and that
we will not use this matter against him in any way.

WE WILL, within 14 days from the date of the Board's
Order, request that the International Union of Operating
Engineers purge its records of the proceedings brought
against Mark Overton in connection with the fine levied
against him on or about January 20, 2009. and WE WILL
concurrently furnish Overton with a copy of this request.

INTERNATIONAL UNION OF OPERATING ENGINEERS.
LOCAL 513, AFL-CIOQ

Ranmi Solanke, Esq., for the General Counsel.
Jeftrey B Hariet, Esq. and James Faul. Esq. {Bartiey
L Goffstein, LLC), of St Louis. Missouri. for the Respon-
o dent
Russell Riggan, £sq (Lewis. Rice & Fingersh. LLC), of St
Louis. Missouri. for the Charging Party

DECISION

STATEMENT OF THE CASE

MicHAFL A, Rosas. Administrative Law Judge. This case
was tried in St Louis. Missouri, on May 18, 2009, The charge
was filed January 21, 2009, and the amended charge was filed
March 25, 2009, The complaint issued March 31. 2009. It al-
1 that the Respondent, Intemational Union of Operating
Engineers, Local 513, AFL-CIO, violated Section 8(b)1HA)
of the National Labor Relations Act (the Act) by filing an inter-
nal union charge against employee Mark Overton, and fining
him  $2500 because. in compliance with the collective
bargaining agreement and safety po in effect. he reported
a salety violation by an employee to the emplaver and therehy
engaged in protected concerted activity within Section 7 of the
Act!

© At the canclusion of the General Counsel’s case-in-chicf, the
Union moved 1o dismiss the complaint on the basis that no
prima facie e was presented. The Union presented no evi-
dence inits defense.

© On the entire record, including my observation of the de-
meanor of the witne and after considering the briefs 11
by the General Counscl. the Charging Pavty, and the Respon-
dent. | make the following

Fivnings oF Fact

L JURISDICTION

©The Charging Party. a Missouri limited liability company
swith an office and place of business in St. Louis. Missouri, has
teen engaged in the construction industry with a construction

' All dates are from November 2008 to April 2009 unless otherwise
indicated
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jobsite at the Taum Sauk upper reservoir dam in Missouri.
During the 12-month peried ending February, the Charging
Party. in conducting its business operations at the Taum Sauk
upper reservoir dam jobsite. purchased and received goods
valued in excess of 850,000 direetly from points outside the
State of Missouri. The Union admits and 1 find that it is a labor
organization within the meaning of Section 2(5) of the Act and
that the Charging Panty is an employer engaged in commerce
within the meaning of Section 2(2). (6). and (7) of the Act

I ALLEGED UNFAIR LABOR PRACTICES

A The Tawm Sauk Reservoir Project

Fred Weber, Ine. (FWI), of St. Louis. Missouri, is a union-
afliliated heavy and highway construction company. ASI Con-
structors, Inc. (ASI). a nonunion dam construction company
from Pucblo, Colorado. In 2007, FWT and ASI entered into a
Joint venture (the Company) for the purpose of reconstructing
the Taum Sauk Reservoir in southeast Missouri (the project).

The Taum Sauk Reservoir is a hydroelectrie facility contain-
ing five operating plants and a large crushing plant.’ The Com-
pany sery the project’s general contractor. The project has.
at times. employed up to 700 people. Roger Gagliano, of FWI,
and Lee Schermerhor, of ASIL serve as the project’s construe-
tion: managers (mg.lidrm generally handles the personnel and
collective-barg, while Schermerhom oversees the
day-to-day construction operations.  Andy ~Westbrook and
Kevin Delo serve as the project’s two general superintendents
The project’s peneral superintendents, safety manager, and
engingering manager report to Gaghiano and  Schermerhorn
Leadmen, also known as working foren are embedded with
work crews on the project '

The equipment at issue in this controversy involves the tele-
belt. a heavy picce of construction equipment operated by the
project’s operating engincers. An attached conveyer belt, span-
ning approximately 130 feet, transfers materials such as roller-
compacted conerete, coarse aggregate, and other materials for
the various parts of the project site. The telebelt sits on a truck
and is stabilized by four steel leg alled outriggers. The out-
riggers have to be fully extended on level ground to prevent the
telebelt from overtuming.”

B. The National Maimtenance Agreement

Sinee 1971, some form of a National Maintenance Agree-
ment (NMA) has been utilized by labor organizations. man-
agement, and owners on construction projects employing mem-
bers of the International Union of Operating Fngincers. F(Tec-
tive April 2. 2007, the Union, the Company and the project’s
owners adopted the “Revised 19967 version of the NMA as the
general colleétive-bargaining agreement applicable to the oper-
ating engineers on the project. The NMA incorporates by refer-

"GO Exh 3
"1 found the General Counsel’s witne ~(aghano, Overton, and
‘Westbrook—ta be credible witiesses and nearly all of their tesumony
\wnl unrefuted (Tr. 31-38, 4012, 47-52, 62, 101102 )
! The testimony of Gaghano and Overton regarding the proper and
safe set up of the telobelt was not disputed (GC Exhs. 7(a). 7(h). and
10, Tr 4546, 58=60, 106-108, 125}
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ence the local collective-bargaining agreement previously en-
tered into between FWT and the Union tor a Seyear term come-
mencing May 1, 2004, The local colle argaining agrec-
ment covers work at various Missouri locations. including the
projeet site, and automatically renews for additional 1-ye:
periods until such time as cither party provides 60-days’ prior
natice of termination. Accordingly, union members working on
the project are y\umr.d by the NMA and tocul collective-
bargaining agreement.

I'he Union, one of four Jabor organizations on the project,
represents the approximately 200 operating wwyneew mapluv;d
there. Approximately 6 of those opers
s of operating ¢ neers” locals spe
struction in other parts of the country and work on the project
pursuant a traveler permit. The issue of “travelers™ has been a
sore topic with the Union, given the fact that travelers are being
hired for the project in liew of unemployed union members

The NMA recognizes the applicability of the Company’s
safety rules and regulations at article XVIE “The employees
covered by the terms of this Agreement shall at all times while
in the emplay of the Employer be bound by the safety rules and
regulations as established by the ()\\umr, the Employ
agreement, or by applicable Safety Laws.

g

. The Company s Safery Regulations
“The Company’s Safety Orientation check-of1 sheet (safety
orienlation) cont; a comprehensive list of the salety topics
dmcu&ud during unrﬂn}.w 0 |Lnlal|nn Thc sal nriml.mnn

~report all accidents/incidents to
ely. no matter how slight. This
allows us to provide prompt care. and investipate & elimi-
nate hazards that may cause others to be injured

35. Fmployees are expected Lo feamn and comply with
all project satety rules, regulations and policies applicable
1o their specilic work tasks, as a condition of employment.

The last page of the salely orientation consists of a signed
\\quguncnl by the emplovee that he or she pﬂrlu.lpdl&d
ty orientation during which all of the safety toj
sed. fully understands all of the Company’s safety
s. rules and regula . and knows where 1o find the
manual. Fvery operating engineer on the project signed
the safety orientation acknowledgment sheet. In addition, the
L'ump.m\ holds daily meetings onsite to discuss various safety
issues. The failure to report a safety violation subjects an em-
¢ 1o discipline.”

GO Fxhs 43

“That the Company was able to employ travelers given te negative
viéws of the Union indicates that otherwise eligible, but unemplovedd
union members were not previously tramed to operate a telebelt See
art XIX of the NMA and sec. 3 03(C) of the local collectve-baugaining
agreement (GC Exh. 4 at p. 11, GC Exh S atp 15, Tr 3540, 67-68,
162)

T GCExh datp 11

¥ The safety orientation and the NMA both refer 1o the Company s
safety rules and regulations, but no written proof of such rules or a
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0. Overton is Issued a Traveler Permit

Mark Overton. a Colorado resident. has worked as an operat-
ing engineer for AST on dam construction projects in several
states. He is a member of the International Union of Operating
Engineers, Local 953, AFL-CIO (Local 933). based in Albu-
querque, New Mexico. In December 2007 hired Overton
to work on the project as a telebelt operator and trainer. As a
telebelt operator, Overton receives directives from supervisors
on the placement of telebelts on the project coordinates the
placement and operation of the project’s four telebelts, and
trains others in the operation of the telebelts,

Upon ariving at (he project, Overton applied for union
membership by attempting to transfer his membership from
Local 953, Given his position on the employment of nonbar-
gaining unit members on the project. Stephen Gunter, the Un-
jon’s business representative. denied Overton’s appli
the ground that the hall was “ov
eler permit to work as an operating engineer at the project site
pursuant to the 5 of the local collective-bargaining agree-
ment, As such. Overton is paid by Ozark as an hourly employvee
in accordance with the pay scale set forth in-the local collec-
tive-bargaining agreement.”

E. Qverton Becomes a Working Foreman

In September 2008, Overton was promoted 1o the job classi-
fication of a working foreman. In that capacity, he leads a crew
ol about nine operating engincers and laborers who work with
telebelts and pump trucks. Although he has training duties and
reports directly to the superinten Andy Westbrook and
Kevin Delo, Overton does not have supervisory functions or
responsibilities. as he does not have the authority to hire, fire,

3 ed part of the col-
o, working foreman have filed
grievances against the Company and have been represented by
the Union in that regard.”

Prior to November 20. Overton’s performance as a working
foreman had been relatively uneventful. There were two in-
stances during the summer of 2008 when Pat Kammer, a shop
steward and foreman, complained to Overton that laborers were
performing the bargaining umit work of operating engineers
However, neither Kammer. nor anyone ver complained to
the Company about Overon's treatment of” bargaining unit
members.'" Gunter would have had an apportunity to cxpress

disciphnary policy were offered 1n evidence Nevertheless, i the ab-
sence of tesumony or evidenee by the Unton 1o refute the testmony of
the General Counsel's witnesses that the Company had such rules n
place. [ find that they existed (GC Fxhs. 6,11 Tr 4244, 60-61, 108~
109, 151-154)

" Overton's estimany regarding his background and communication
with the Umion was also credible and unrefuted. (Tr 98-122)

"1 considered, but did not end up giving much weight w Gagliano's
reference to Overton as a “working supervisor”™ in his protestation letter
fo the Union, dated December 11, Consistent with an evaluation as o
an employee’s potential supervisory status in these cases, | considered
all of the actual functions served by Overton on the: praject. (GC Exh
9 Tr 41-42, 4748 52, 7476, 97 100-102, 116, 158-159)

' Westbraok credibly tesuificd that, except for one comment about
how Overton was leading hns crew, he never recerved a complaint about
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such concerns during his weekly med s with Gagliano and
Westhrook, as well as the monthly tipartite meetings with
them and the project’s owners to discuss work, safety. and per-
sonnel matters. Yet, he never did at any time prior 1o March
2009 On the other hand, Overton’s status un the project as a
traveler has evoked criticism by Gunter and other union repre-
sentatives and members. "

F. The Allison Safety Violation

As he arrived at the project site during the morning of No-
vember 20, Overton observed a telebelt with an outrigger that
was not fully extended. As a shortened outrigger could ca
the telebelt to become unstable and overtumn, resulting in ser
ous personal injury or property damage, this condition consti-
tuled a safety violation.

Being required 1o report the incident, as explained during
safety orientation. Overton immediately went to the office of
Jim Andrews, the Company's safety officer. Overton and An-
drews then proceeded w the telebelt and measured the outrig-

el cy found that the fully extended outrigger measured 64
inches. while the shortened outrigger measured only 30 inches

Afier confirming the safety violation, Overton sought to deter-
mine who aperated that telebelt. Overton called Steve Newton,
nion steward, who reported that Ryan Allison, an operating
engineer and union member, was the last one (o operate the
telebelt. Overton also spoke with Dwayne Wehner, another
operating. engineer and union member, who reported that he
helped Allison set up the telebelt that night.”

On the same day. Overton reported the safety violation o
Westbrook. Westbrook then directed Overton to prepare an
incident report, as employees were instrucied to do during
ty orientation. The failure o report the incident would have

subjected Overton to discipline.

Oventon's treatment of bargaining unit members. While the General
Counsel offered twe exhibits contaming vague statements about Over-
ton’s allegedly abusive behavior, the record contuns no specific exam-
plés of any abusive conduct by Overton (GC Exhs 8B and 17Tt 63—
64 157, 165-166 ) In fact, it was not until March 2009, well after the
unfair labor pracuce charges were filed. that Gunter complamed al a
tnipartile meeting about the alleged mistreatment of bargaining unit
members by Overton (Tr 66-67_135-157 )

* Despite no mention of problems with Overton, Gunter has filed
several gnevances and raised other issues with Gagliano (Tr. 61-66)

' Although t was conceded that Overton had a “gruff™ nature, the
lack of union testimony leaves me 1o rely solety on the testimony of
Overton and Westbrook that there were na complaints by the Union or
uther employees of abusive conduct prior to the filing of the Com-
pany’s unfair kibor pracuce charge (Tr 122-123, 142, 144, 156157,

" Oventon’s description of the positioning of the outriggers was nol
dispated (Tr. 110=111,147, 152, GC Exhs. 1014}

* Wehner's role in helping Allison set up the telebelt wis never
clanified. However, coupled with the informanon he received from both
Wehner and Newton, | find that Overton reasonably concluded that
Allison was primanily responsible for the telebelt setup  (Tr 60, 111-

" The testimany of Overton and Westbrook that any emplayee
would have been required to report the safety violation was credible
corroborated by item 32 of the salety onentation and not refuted by any
other evidence. (Tr, 60-61, 113-116, 151-152)
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After confirming the incident with the safety department,
Westbrook issued a letter, dated November 20, suspending
Allison for 3 days on the following ground:

During the set up of the equipment. you failed to fallow estab-
lished safety instructions by not having the out 3
equipment fully extended. 1t is the respansibility of cach op-
erator o operate his or her equipment in a sale and conscien-
tious manner. Your failure to follow established protocals
could have resulted in serious injury o one of your coworkers
as well as extensive damage to the equipment.

The suspension letier was copied to Gagliano and Kemmer.
and faxed (o Gunter on November 21, Allison did not grieve
the discipline and served a 3-day suspension from Navember
211023

G. The Union Rewliates Against Overton

Upon receiving the suspen letier on Nuwmlxr 21,
Kemmer faxed a copy of it to Gunter. |
November 24, Gunter filed internal union charges a
ton for “violation of Article XX1. Section 21:01, subd
(T} Giross disloyalty or conduct unbecoming a member”.
charge further stated, in pertinent part:

Mark Overton wrote up Ryan Atliso for failing o hav
outrigger fully extended on the telebelt, when he had already
been informed that Duane Wehner was the operator who had
failed o fully extend the outrigger.

The above isn’t the first incident of Mark Overton being ad-
versarial with Local 513 operators. There has been an ongoing
problem with him screaming at and speaking in an abusive
manner 1o his brother operators, which he has been warmned
about repeatedly. Also. numerous operators have run the tele-
belt for an extended period of time and he eventually finds a
way to get rid of them.

It appears that Mark Overton has been dissatisfied with
working in Local 31375 jurisdiction ever since he was informed,
some months ago. that he wouldn't ne allowed to bring his
buddics in from other states to run the telebelts. but instead he
would have fo train Local 513 operators on them
way justifies Mark Overton’s misconduct and behavior.”

By letter dated the same day, Dan McNamee, the Union’s
recording secretary. provided Overton with a copy of the union
charges and informed Overton of his right to respond in writing
rges within 3 ks of receipt of the letter
MeNamee's letter further informed Overton -of the Union's
procedural process:

You will be required to appear before the Executive
Board. at a later date, a1 which time a pre-trial hearing will
be held to determine il the charges have merit, and in
hopes that the charges may be resolved at this pre-trial
hearing.

You will be notified of the time and place of when the
next Executive Board meeting will be held.

GC Exh. SB
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Failure to appear al this pre-trial hearing or o notify us
in time of a reason why cannol appear on the scheduled
date may convince the Board of your guilt, and will obli-
gate the Board o forward the Lharg.;s 1o the membership
for consideration and a vote as w your guilt [or| innocence
of the charges.['*]

()\crlon provided Gagliano with a copy of the Union's
charges. Gaghano responded with a letter to McNamee. dated
December 11 with copies 1o Dick Dickens, the Union™s presi-
dent. and Gunter. In his letter, Gagliano disputed the charges by
questioning why the Union did not comply with the NMAs
dispute resolution procedures or file a grievance challen ing
the discipline. He also noted that the Union made no previous
mention of abusive treatment of its members by Overton at any
project meetings, suggested that the union charges were an
atlempt to intimidate the working foremen on the project. and
demanded the Union withdraw the charges. "

‘The Union did not respond to Gagliano’s letter. Instead,
MeNamee sent Overton a letter, dated January 6, 2009, inform-
ing him that the Union would proceed to the next step at its
Junuary 20 exceutive board meeting:

You are requested to appear before this meeting at
which time the charges that have been filed apainst you
will be reviewed and a pretrial held. so that we may de-
ne il the charge has merit Lo present to the entire
membership at the next regular meeting.

Failure to appear before the mecting may convinee the
boar of your guill. and will then recommend that the
charges be presented to the entire membership to vote and
decide you're your guilt or innocence.

Overton did not attend the Union’s exceutive board meeting
on January 20. The minates reflect that “[mlerit was found in
charges and a fine of $2500 was recommended i he wishes to
not go to trial by the membership However, McNamge's
letter on behalf of the Union. dated January 26, indicated, in
pertinent part. that it was more than a recommendation;

This letter is to inform you that merit was found in the
. charges of November 24, 2008 and a fine of $2.500.00
+ was levied against you.

It you wish not 1o aceept ne, you also have a
right to trial at the next Local Union Meeting. Please no-
tify me immediately so | know whether ta set up a trial al

- the next Local Meeting.

It is also my duty to inform you that you have a right

1o file an appeal with the General Fxceutive Board in

" Agamn, while Overton learned that Wehner had a role i helping
Allisun set up the wlebelt, Allison did not grieve his suspension and, as
such. wok full responsibility for the safety violation Given that docu-
mentary background, Overton’s credible tesumony and the lack of any
testimony by Allison or Wehner, T find that Overton reasonably be-
lieved that Allison esther had primary or sole responsibility for setting

up the telebelt (GC Exh 8ALTr 1162117
GC Exh 9
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W.r.hmgc)n D.C.. but before you may appeal, you must

irst have paid the fine. in accordance with Article XXIV,
Subdivision 7. Section (f) of the International Consti
tution [}

On January 21, 2009, the Company responded by filing an

unfair labor practice charpe against the Union. The Company’s

amended charge (GC Exhb. [d)y alleged the Union
[R]estrained and coerced employees of Ozark Constructors,
1.LC in the exercise of righis guaranteed to them in Section 7
of the Act. as amended by filing internal union charges and
assessing a $2.500 fine against employee Mark R, Overton in
retaliation for reporting to his emplayer a violation of safety
standards [*]

In its March 2 position statement responding the charges, the
Union insisted that its intemnal cha against Overton were
not related to the Allison discipline. 1L states. in pertinent part

[Tihe charges against Mr. Overton were based upon his abu-
sive treaiment of fellow members. The Board refused to con-
matters r-claun!- to satety. Overton was found guilty of
\uml abuse of fellow members, conduct of which the com-
pany had been made aware on numerous oce s by several
individuals.

As 1o Ryan Allison, Overton was told by another member at
the time of the incident that it was that member, not Allison,
who committed the purported safety violation. Overton &
the member that he was going to charge the violation to Alli
son anyway. This was simply another incident of Mr. Overton
being abusive to fellow members, His conduct toward Allison
is not “employment” refated, but an abuse of a fellow mem-
ber ']

Legal Analysis and Discu

on

ion B(b){ 1A of the Act recognizes the right of a labor
zation to “prescribe its own rules respect to the ac-
tion or retention of membership therein.” In that regard,
the Board has consistently held that a union has a lepitimate
interest in promoting harmony within its ranks and may law-
fully seek to protect this interest by imposing internal union
discipling pursuant to a properly adopted rule prohibiting mem-
hers from reporting misconduct by fellow members to their
employer.  Communications. Workers Local 5795 (Western
Flectric Co ), 192 NLRB 336 (1971). Letrer Carviers Local
3825, 333 NLRB 343, 345 (n. 4 (2001, Letter Corriers tPostal

Service). 316 NLRB 1294, 13031304 1995y Electrical
Workers Local 1547 (Redt ciricl, 300 NLRB 604, 607
(1990},

Such a right is limited, however, to the extent that the disci-
e affects a member’s employment status.  See NLRE v
$iis-Chalmers Mfg Co., 388 U.S. 175, 195 (1967). In Scafield
v NLRB. 394 1.8, 423, 430 (1969). the Supreme Court subse-
gquently refined that fest 1o a determination as to whether the

FGC Fxh 13, 119121
Exh 1fa, dy
Y The Union essentially reiterated this position at tnal (GC Exh
17, Tr 89
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unmn di plim. or rule; (1) is geared to a legitimate union in-
terest: (2) impairs no poli i
is reasenably enforeed against a union member who
Im\c the union. In both cases. employees had been fined by a
union when they engaged in concerted ac

More recently. in Office Employees Local ’5[ {Sandia Na-
tional Laboratoriest, 331 NLRB 1417, 14181419 (2000). the
Board articulated its latest approach for reviewing the propriety
of union dis pline under Section 8(h){ 1 MA):

[Wle find that Section 8(b)(1XA)'s proper scope. in union
discipline cases. is to proscribe union conduet against union
members that impacts on the employment relationship. im-
pairs access Lo the Board's processes. pertains o mum.pl.abic
methods of union coercion, such as phys
ganizational or strike contexts, or otherwise impairs policies
imbedded in the Act

In determining whether an internal union rule is geared w a
legitimate union interest or affeets a member’s employment
status, the Board must determine whether enforcement of the
rule h:m an external effect and. thus. tends (o restrain or coeree
employees in the exercise of their Section 7 rights. Circume
stances of union discipline that have an unlawful external effect
| into two arcas. The first includes instances where union
mémbers make statements pursuant to the grievance process.
Coment Workers 1-357 (Southwestern Portland Cementl, 288
NLRB 1156 (1988). The other instance, applicable here. is
where un employee is required by his employer to report certain
information that contravenes the interests of the union or its
members, (il Workers Local 7-103 (DAP, [nc.j. 269 NLRB
129, 130131 (1984). The reason that union discipline would
unlawfully coerce or restrain in the latter instance is be
would affeet the union member’s employment st
Scoficld v. NLRB. supra at 428 NLRE v. Aliis-Chalm,
Co.. supra at 195, Accordingly. the Board has i
that a union commits an unfair labor practi plines a
member who reports a work rule inlraction by a co-employee to
his employer when that member is required to do so by his
employc Shipbuilders Local 9 (Todd Pacific). 279 NLRB
617 (1986); Carpenters (Hopeman Brosj. 272 NLRB 584
(1984); Chemical Workers Local 604 (Essex Internationali.
233 NLRB 1239 (1977), enfd. 588 .2d 838 (7th Cir. 1978).

Tt is undisputed that Overton reported a safety violation by
another employee-member, which he was required 1o do pursu-
it to the afety rules and the NMA that incorpu-
ruted them as part of employees” terms and conditions of ¢m-
playment. Overton’s failure to report the incident could have
resulted in his discipline and. thus, affected the employer rela-
nship. Morcover. il is reasonable 1o expect that Overton’s
failure Lo act on a safety violation. which could have resulted in
sérious personal injury or death. would have contravi
NMA, as well as numerous Federal and State labor law:
ing worker safety. Lastly, Overton was faced with the ¢l
Hobson™s choice. since he was required by the whbea
member of the Union—albeit under the status of a permilied
“rave —and, thus, was not reasonably free to simply
“Jeave” the Union and remain employed on the project.

Z
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Overton’s Section 7 Activities

The Union contends that Overton was not: ¢
certed activity because he acted alone in repo
safety violation. The Union’s strict construetion of
certainly  consistent with the Supreme Court’s decision in
Meyers Industries, 268 NLRB 493, 497 (1984), which ¢l
that. general oncerted” activily consisted ‘of an empl
activity engaged with or o the authority of ather employees,
and not solely by and on behalf of the employee. Such interpre-
tation, however, does not refleet the evolution of court and
Board decisions providing Section 8(b)(1)A} with a much
broader scope than those analyzed under Section 8{ai(1). See
Elevator Constructors (Otis Elevator Co.j, 349 NLRB 3583,
596-397 (2007} (employec-member's conduct in following
supervisor’s direction to stand aside while subcontractor’s em-
ployee performed bargaining unit work considered Sec. 7 activ-
ity Teamsiers Local 439 (University of the Pacifici. 324
NLRB 1096 (1997), enfd. 175 F.3d 1173 (9th Cir. 1999)
{newly appointed 1o -member engaged in concerted activ-
ity by reporting. as required, nonperformance of fellow union
member). Chemical Workers Local 604 (Essex International).
above; employec-member engaged in concerted activity by
reporting, as required. fellow member's work rule violation).
Commications Workers Local 13000 (Verizon Communica-
ttonsj, 340 NLRB I8 (2003} {potential disobedience by an em-
ployce-member of union rule requiring members 1o refuse
“mandatory” overtime).

An employee who complies with an employer’s rule (0 re-
port coemployee misconduct is deemed o engage in concerted
activity within the context of Seetion 8(h)(1)1{A) because See-
i s employees “the right 1o refrain from any or all
by refusing 1o join with other employecs who
wished 10 ignore the employer’s owstanding orders. Fven
where nonsupervisory leadmen act alone. the Board has broadly
interpreted Section 8(b) 1A} il compliance with the Union’s
actions or mandate would affected the employee-member’s
employment status, See Teamsters Local 439, supra at n. 1,
and Carpenters (Hopeman Bros.), above. Under the circum-
stances, Overton was engaged in Section 7 activity when he
reported, as required. Allison’s safety violation

Qverton's Discipline

The Union contends that the General Counsel failed to estab-
lish a prima facie case by offering testimony that a fine was
actually imposcd on Overton. It also argues that, without such
testimony. the documentary evidence merely establishes that a
fine was merely recommended and not imposed. This defense
is unfounded in two respects

TFirst. the actual imposition of union discipline is not required
in order 1o find a vielation of Section $(h)(1HA). A union’s
mere threat of internal discipline violates an employec-
member’s Section 7 rights where: (1) it reasonably tends to
restrain or coerce members from exercising their Section 7
rights o complain concertedly to management about safety
violations. including those committed by a fellow member: or
(2) reasonably would compel union members to act in contra-
vention nl'ﬂ collective-bargaining agreement. Sce Anheuser-
Busch, Inc., 339 NLRB 769 (2003): Stationary Engineers Local

39 fSan Jose Hospital), 240 NLRB 1122 (1979). Clearly. the
internal Union charges served an Overton conveyed the mes-
sage that any he needed to refrain from exereising his Section 7
rights in the future by not reporting. as required, coworker
safety violations. Morcover, by lailing or r g to report the
safety violation in contravention of the Company’s safiety rules,
he would have been violating the provisions of the applicable
labor agreements.

“In any event. not counsel’s s, the re-
cord evidence demonstrates that Overton was tried and issued a
fihe on January 20 because he reported a safety violation by
another union member. While T indeed sustained a form objec-
tion when Overton was asked about the fine.”” the undisputed
record evidence reveals that, on January 20, the Union’s execu-
tive board pronounced that “merit was found in the charges and
a'fine of $2500 was levied against |Overton].”™" 1t is wue that
the fine was merely a rec dation, but the testi ¢ of
Qv establishes that he took no further action to appeal |hu
action. By its terms. the letter elearly indicated that the “levi
fine certainly did not go away

g
B

The Position Statement

The General Counsel’s offered the position statement as evi-
dence of the Union’s reason for engaging in conduct violative
of Section B(b)( I }A). The n objected that it was irrelevant
v sets forth the Union™s generalized statement of po
tion. 1 overruled the objection and recetved the position state-
ment in evidence in accordance with fongstanding Board law,
The Union. having lost that argument. advances the novel ar-
gument that, based upon its position statement nding with-
ottt comment. and supported by the record in the General Coun-
sél’s case. the General Counsel has faited 10 carry its burden
The charge must be dismissed.™”

* Position statements are frequently received as evidence in
Board cases as admissions against interest if those assertions
conflict with the party’s current litigation position or the testi-
mony of the party’s witness. Union-Tribune Publishing Co..
353 NLRB No. 2 slip op. at 13 (2008); Jerry Ryce Buiiders,
352 NLRB 1262, 1264 fn. 6 (2008); Evergreen America Corp..
348 NLRB 178, 187188 (2006); Rogers Corp., 344 NLRB
504 (2005, United Scrap Metal. fnc., 344 NLRB 467, 468
(2003); Smucker Co., 341 NLRB 35, 40 (2004): Tarmac Amer-
ica, Inc.. 342 Nl RB 1049, 1049 fn. 2 (2004, Navigaior Com
munications Systems, 331 NLRB 1036, 1038 fn 10 (2000).
Me. ymm.‘ngmﬂrme( 0., 326 NLRB 473. 485 fn, 6 (1998).

lhu, fact that the Union did not call any witnesses, while the
ion statement was offered on the General Counsel’s case.
i i sue. The position statement alleges. in
essence. that the Union brought charges ag.mm Overton be-
cause of his abusive conduet toward fellow union members and
that the violation report was the last straw in that se-
quence of events. The General C ouuscl offers as relevant evi-
dence only that portion of the position statement that asserts
lh.ll the Union charges Overton because he reported Allison

a2l
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The Union., on the other hand, suggests that the portion of the
position statement alleging abusive behavior by Overton is
somehow fatal to the General Counsel’s prima facie case.

I tend 1o agree with the General Counsel on this point. The
position statement contained an admission by the Union that. at
feast in part. explains that its motivation for charging Overton
was due to his reporting Allison’s safety violation. Such dl\
tion :umvhnr.m.:, the testimony of the General Cou

it also contains ulh.m.\lmm that the General
the fagt is that the General Counsel did not
olfer the document for that purpose. The position statement
thus contains & mixed bag ol allegations—some favorable o
the General Counsel and some not. Contrary to the Union’s
assertions. however, the portions of the position staiement that
are unfavorable w the General Counsel’s case did not go un-
denied, uncontradicted, or unimpeached. The record contains
eredible and unrefuted testmony by Overton, Gagliano, and
‘Westbrook that there were no complaints by the Union or other
employee-members about abusive weatment by Overton. Ac-
cordingly, T disagree with the Union’s contention that its posi-
tion statement defeats the General Counsel’s prima facie case.
Under the circumstances, the Company’s actions constituted a
violation of Section 8(bJ(1){A).

CONCLUSIONS OF Law

and the record as a
I make the following con-

On the basis of the above findings of
whole and Seetion 10(¢) of the Act,
clusions of faw.

1. The Union is & labor organization within the meaning of’
Section 2(3) of the Act

2. The Company is an employer engaged in commerce
within the meaning of Seetion 2(2), (6). and (7) of the Act.

3. At all material times, the Union was the exclusive bargain-
ing representative within the meaning of Section 9¢a)y of the Act
of the Company’s emplovees. including the operating engi-
nee:

4. By the fine levied against him on or about January 20,
2009, the Union restrained and coerced Mark Overton and
other similarly situated employees within the meaning of Sce-
tion BB HAY of the Act.

ReMiny

Having found the Union engaged in certain unfair labor prac-
tices. 1 recommend that it be ordered to cease and desist there-
from and take the following affinative action designed Lo ef-
fectuate the purposes of the Act. Thus, my recommended Order

nion is required
to the internal pro-
hiect of this case and
y ction has been taken and
that this matter will not be considered in any future proceed-
ings. The Umion is also required to request that the International
Union of Operating Engincers purge its records of this matter
and furnish Overton with a copy of that request. Finally, the
Union is required to post official notices o members concern-
ing this matter and (o provide signed copies of that notice to the
Company for posting il it so desires.
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On these findings of fact and conclustions of law and on the

entire record. T issue the following recommended™
ORDER

“The Union. International Union of Operating Engincers. Lo-
cal 513, AFL-CIO. us officers. agents, and representatives.
shall

'I. Cease and desist [rom

‘ta) Imposing a fine on any employee because he or she re-
purts another employee-member o his or her employer for
work rule infractions, at a time when it is part of the work du-
tigs of the employee who makes the report 1o do so.

b1 In any like or related manner restraining or coercing em-
plovees in the exercise of their rights guaranteed by Section 7
of the Act.

2. Take the following affirmative action necessary to effec-
tuate the pohcm of the Act

(a) Rescind in fll the fine levied
about January 20, 2009,

((b) Within 14 days from the date of this Order, remove from
ity files any and all references to the internal union procecdings
against Mark Overton in connection with the fine levied against
him en or about January 20. 2009, and within 3 days thereafier
notify Overton in writing that it has done so and that it will not
use this matter against him in any way

{¢) Within 14 days from the date of this Order. request that
the Tnternational Umion of Operating Engineers purge its re-
cords of the proceedings brought against Mark Overton in eon-
neetion with the fine levied against him on or about January 20
2009, and concurrently furnish Overton with a copy of th
request.

(d) Within 1} days afier service by the Region, post at its of-
fice in St. Louis, Missouri, and other places where notices to
members are customarily posted copies of the attached notice
marked ““Appendix.””" Copies of the notice, on forms pro-
vided by the Regional Director for Region 14, after being
signed by the Union’s authorized representative. shall be posted
by the l!n:un immediately upon receipt 'md maintained for 60
P pla luding all places
where natices 10 cmpluu. s are customarily posted. Reasonable
steps shall be taken by the Union to ensure that the notices are
not altered, detaced. or covered by any other material.

{¢) Sign and return to the Regional Director sufficient copics
of the natice for posting by the Company. il willing. at all
places where its notices o employees are customarily posted.

(1) Within 21 days after service by the Region. file with the
Regional Director a sworn certification of a responsible official
on a form provided by the Region auesting to the steps that the

st Mark Overton on or

LI no excepuions are filed as provided by Sec 10246 of the
Board’s Rules and Regulatons, the I\ndm;:\. conclusions. and recom-
mended Order shall, as provided in Sec. 10248 of the Rules, be
adopted by the Board and all objections (o them shall he deemed
waived for all purposes
¥ 1f this Order 15 enforced by a judgment of a United States court of
appeals, the words i the notice reading ~Posted by Order of the Na-
tonal l.-hur Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
Nationat Labor Relations Board ™




OPERATING ENGINEERS LOCAL 313 (OZARK CONSTRUCTORS)

Union has taken (o comply.

APPENDIX
NOTICE To MEMBERS AND EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Ciovemment
The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and abey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form. join, or assist a union

Choose representalives to bargain with us on your be-
halt

Act together with other employees for your benefitand
protection

Choose not to engage in any of these protected activi-
ties.

W WILL NOT in any like or related manner restrain or coerce

vou in the exercise of the rights guaranteed you by Section 7 ol
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the Act

W WILL NOT impose a fine against an employee-member be-
cause he or she reports another employee-member o his or her
employer for work rule infractions, at a time when the cm-
ployee-member’s work duties require such reports.

WE wiLL fully rescind the fine levied against Mark Overton
on or about January 20, 2009,

WEWILL, within 14 days from the date of this Order, remove
from our files any, and ask the Company to remove from the
Company’s files. all references to the internal union proceed-
i ainst Mark Overton in connection with the fine levied
him on or about January 20, 2009, and within 3 days
thereafler notify the employcee it has been done

WE WILL. within 14 days from the date of this Order, request
thét the International Union of Operating Engineers purge its
records of the proceedings brought against Mark Overton in
connection with the fine levied against him on or about January
20, 2009, and Wiz WiLL furnish Overton with a copy of this re-
quest.

INTERNATIONAL UNION OF OPERATING ENGINEERS,
Locat 513, AFL-CIO

' Mrs. MCMORRIS ROGERS. And I would like to ask, Ms. Rhinehart,
if the AFL is examining any changes to protect whistleblowers
within the union.

Ms. RHINEHART. Thanks for the question. I am not familiar with
the case that you just mentioned, but I will take a look at it.

The stronger whistleblower protections in PAWA would apply to
unions as employers just as they apply to private sector employers,
and we fully support that.

Mrs. MCMORRIS ROGERS. Okay. And I yield back.

_Chairwoman WOOLSEY. I was quite surprised that Mr. Chinn can
sit here this morning and ask what motivates updating PAWA,
why brmging section 11(c) into the 21st century, 11(c) of the OSH
Act, is—what motivates us to do that, after hearing the Secretary
and hearing the witnesses before you and knowing the stories of
the family members sitting behind you. That just—I find that very
hard to believe. So then the idea that—from that statement to dur-
ing times of bad economic situations around the country, 10 per-
cent unemployment—that we can’t upgrade and fix what is so nec-
essary to our workers and for our workers. So I would like to ask
the members—the witnesses if they think there is a time and place
when it is too—we can’t afford to take care of our workers and we
can’t afford to update their worksites and our laws that protect
them. Starting with you, Ms. Rhinehart.

Mr. JORGENSEN. May I speak for a second?

Chairwoman WOOLSEY. Oh, sure. Mr. Jorgensen.

Mr. JORGENSEN. Two points here. First of all, OSHA should be
a police officer. And, you know, just for the record, I am on the mi-
nority side of the House when it comes to my political group.

Chairwoman WOOLSEY. Oh, gosh. Then we are not going to listen
to you. Go ahead.

Mr. JORGENSEN. I think, you know, if a person comes forward
and says something and he gets beat up for it, he is going to tell
ia'll his friends and nobody else is going to come forward. Bottom
ine.
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Like I said, I took my—you know, when I was asked, was talked
about coming here, I went to my employer, my current employer,
which is Sunoco out of South Carolina. I explained what had hap-
pened to me, what was—what I knew of what the law was for and
said, should I go? Because, you know—and mentioned, you know,
I know it will be a good experience. And my manager said, you
sh(ﬁﬂd go, not just because it is a good experience, because it is
right.

Chairwoman WOOLSEY. Oh, thank you to that manager. Thank
you for sharing that, Mr. Jorgensen.

Ms. Rhinehart.

Ms. RHINEHART. Thank you. Just a couple of comments.

One is, there is a desperate need to update and strengthen this
law. And I just want to reinforce a point that has sort of come out
in the course of this discussion but that really needs to be made
clear, and that is what an outlier the whistleblower protections in
the OSH Act are relative to really virtually any other law and the
absence of a private right of action and ability of workers like Mr.
Jorgensen to bring their case forward if the Secretary of Labor
can’t act. It is—the OSH Act is way out of the mainstream, and it
is past time to bring it into the mainstream of other whistleblower
laws. So thank you for your efforts to that end.

Chairwoman WOOLSEY. Okay. Thank you.

Dr. Monforton.

Ms. MONFORTON. As a professor of public health and someone
who studies history, I mean, we have heard through the time of the
OSHA law that there is, you know, you never have a perfect time
to reduce injuries and illnesses. If you listen to the business com-
munity and you look at the difficult time that OSHA has had in
regulating many, many hazards, you know, we would never get
anything done if people were looking for the perfect time.

And I also would like to draw people’s attention to the hearing
yesterday in the Senate which focused also on worker health and
safety. And it came through loud and clear that during the most
difficult time, when our economy is in the tank, that is the exact
time that workers are most at risk of being exploited, and that is
when we need very strong whistleblower protection laws. And peo-
ple will take risks if they are afraid of losing their job or they are
laid off, and that is why we really need these strong whistleblower
protections.

Chairman WoOLSEY. Thank you.

Mr. Morikawa—I am going to take the prerogative of the chair
and let Ms. Ford and Jordan speak, also—would you like to re-
spond to that?

Mr. MORIKAWA. Well, first of all, I think that PAWA is an act
which has significant merit. There is no question that there are
issues that have been raised, that have led everybody here to this
meeting today. I think what we are discussing really are aspects
of PAWA which we think just don’t necessarily work in real prac-
tice, and what we have tried to inject into the discussion today is
a real-life experience that places us in a somewhat unique position
of actually agreeing with each other.

I am actually talking to Mr. Barab, who I have known for many
years, and we have had differences in the past, but we certainly
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have no disagreement here about the impact that certain aspects
of this legislation can have in terms of taking an agency which is
really faced with a difficult mission of trying to enforce laws for so
many millions of workplaces in America with a very, very small
staff. And, as a consequence of that, they are faced with a chal-
lenge of trying to decide which cases to pursue, how to pursue them
and when to pursue them, issues of timing, resource deployment,
et cetera. And in that respect we certainly respect and we give def-
erence to the prosecutorial discretion that agencies such as OSHA
and the Solicitor’s Office need to have in order to enforce the laws
that they have been charged to enforce. So, in that respect, they
really are acting and should be acting as the representative of em-
ployees in these types of cases.

Chairman WoOLSEY. Okay. Thank you.

Ms. Ford.

Ms. ForbD. Like Dr. Monforton said, I would have to agree, there
is probably no time, the best time to fix to make safety. However,
in saying that, I hope the employers know that it was the hard
work of people like my uncle and my father who make these com-
panies what they are today. They have the name, but it is the peo-
ple that make it, and if it was not for them, they wouldn’t be where
they are.

Chairman WoOLSEY. Thank you very much.

Secretary Barab.

Mr. BARAB. Thank you.

I have been working in this field for close to 30 years, and one
thing that is more and more obvious to me is that OSHA doesn’t
work and workplace health and safety doesn’t work unless workers
are actively involved, and the only way workers are going to be ac-
tively involved is if they do not fear retaliation. And that is not the
situation now.

Now, I just want to mention one thing. It is true that OSHA only
finds merit in 25 percent of these cases. That does not mean, how-
ever, and I certainly don’t agree with the fact that OSHA thinks
that the other 76 percent of these cases are frivolous. All this
means is that these workers—nor does it mean that these workers
didn’t actually have a good-faith belief that there was a health and
safety problem or that there was a health and safety problem. It
simply means that, under the way the law is written now, they
could not assemble the kind of evidence that they needed to prevail
in the case. So, again, I totally reject that that figure means that
these cases were frivolous.

And, secondly, just in terms of responding to Mr. Morikawa, I do
understand, obviously, we all understand, that there are serious re-
source problems. And I will take your comments as an endorsement
for increasing our resources. But I also want to say that just for
that reason is why we need Protecting America’s Worker’s rights,
why we need a private right of action and the other elements that
are in the whistleblower provisions of this law. So this is—it has
been 40 years now since this law was passed. There are some very
clear, very obvious problems that are keeping workplaces from
being as safe as they can be, and now it is high time to actually
make those changes.

Chairwoman WOOLSEY. Okay. It appears I am really out of time.
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Ms. Shea-Porter.

Ms. SHEA-PORTER. Thank you.

I just have a quick question, but, first, I wanted to say that I do
know that most companies are very interested in keeping their
workers safe; and I think that, you know, they do everything they
can. I did work in factories through college, and I saw some pretty
awful things, and I saw some pretty wonderful employers. I think
that really reflects, you know, what the world is like; and that is
why we have to have a strong agency for the few who would not
follow the rules. But, mostly, I think that we have come a long way
since I was in college, and I am happy to see that.

I do go to factories and I look very closely at so many markers
that maybe other people wouldn’t know to look for, and I appre-
ciate that I had seen a tremendous improvement.

Having said that, Ms. Rhinehart, I felt I needed to give you an
opportunity to respond to Mr. Chinn’s comments at the end of my
last 5 minutes. Because I agree with Mr. Barab about what those
numbers really signify, but I wanted to give you a chance to talk
about whether they are frivolous suits and exactly what is hap-
pening out there, in your opinion.

Ms. RHINEHART. Thank you.

Really, very little is known about the reasons why the cases were
dismissed by OSHA, withdrawn by the complainant, not processed
further through the system. In a good number of cases, I imagine
the worker missed the statute of limitations, which is a problem
that is addressed by the pending legislation to lengthen the exceed-
iAngly short statute of limitations that currently exists in the OSH

ct.

If a worker was fired for filing an OSHA complaint and filed
their whistleblower complaint on day 35 as opposed to day 30, that
case would have been dismissed. It wouldn’t have merit under the
current law, but it doesn’t mean that the worker wasn’t wrongfully
terminated. They just missed the statute of limitation. So that is
just one example.

There are a lot of things that go into whether or not a case is
withdrawn, dismissed, or doesn’t proceed further through the sys-
tem. So I think that you can’t just assume that they they all didn’t
proceed because they were not meritorious or they were frivolous.
There is just no evidence to support that.

And, as I said earlier on this point, workers don’t bring these
cases forward lightly. They know the consequences of coming for-
ward and filing a claim with the government against their em-
ployer and what that could mean for them in their job and future
jobs and so forth. They don’t bring these claims forward lightly,
which is all the more reason why we need a stronger law to protect
them when they do come forward to raise these concerns. Thank
you.

Ms. SHEA-PORTER. Thank you.

And, also, I would add that sometimes has an impact on them
in their community, in their social life because of the role, if it is
a very prominent role, that the business has in a community. So
I would agree that, for the most part, they don’t step forward light-
ly. It is a serious issue.

Thank you, and I yield back.
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Chairwoman WOOLSEY. Well, in closing, I would like to thank
this wonderful panel of witnesses. Every one of you participated ab-
solutely to the degree that we were hoping. We have learned from
you, and your testimony will make a difference. And thank you,
families, again, for being here and loved ones and friends of those
who have died at the workplace.

Today, as we said, is Workers Memorial Day, a day when we
honor fallen workers and recommit ourselves to ensuring the safety
and health of all workers. As our witnesses have testified, it has
been 40 years since the OSH Act was amended and, well, passed
in the first place and fully amended. In those 40 years, we have
learned a lot about working and what needs to be changed; and
PAWA will modernize the OSH Act, give workers and their families
the protections they need to report unsafe and unhealthy practices
and be involved in the process when an incident causes a fatality
or a serious injury.

I am looking forward to our bill, PAWA, proceeding through the
committee and the floor for a vote. It wouldn’t have been possible
without your input and without your interest, and I thank you all
very much for that and thank you for coming.

As previously ordered, members have 14 days to submit addi-
tional materials for the hearing records. Any member who wishes
to submit follow-up questions in writing to the witnesses should co-
ordinate with the majority staff within 14 days.

Then I ask unanimous consent to include the following 14 items
into the hearing. So, without objection, I would like to place the fol-
lowing letters into the record: 1, the discussion draft for Protecting
America’s Workers Act of March 9, 2010; 2, data on the Solicitor
of Labor’s disposition of 11(c) retalitaion cases from 1995 through
2009; 3, statistics and outcomes on whistleblower cases filed with
OSHA for 2008; 4, OSHA’s actions on 11(c) cases completed in fis-
cal year 2009; 5, DOL’s letter to Neal Jorgensen dated April 7,
2005; 6, the ADM Miling Company informal settlement agreement;
7, an e-mail from OSHA to Ms. Ford; 8, the Kansas Supreme Court
Case, Flenker v. Willamette Industries, Inc.; 9, the Missouri Court
of Appeals case, Shawcross v. Pyro Products, Inc.; 10, the U.S.
Court of Appeals case, Wood v. Department of Labor; 11, an Ad-
ministrative Law Journal article by Eugene Fidell, titled Federal
Protection of Private Sector Health and Safety Whistleblowers; 12,
an Employee Rights and Employment Policy Journal by Jarrod
Gonzalez titled, A Pot of Gold at the End of the Rainbow: An Eco-
nomic Incentives Based Approach to OSHA Whistleblowing; 13, a
GAO report titled Better Data and Improved Oversight Would Help
Ensure Program Quality and Consistency; and, finally, 14, Com-
parison of Anti-Retaliation Provisions in Other Laws, prepared by
AFL—CIO; and 15, National Labor Relations Board case dated April
19 of 2010.

[The information follows:]
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[DISCUSSION DRAFT]
[As OF MARCH 9, 2010]

[Modifications to HR 2067, Protecting America’s Workers Act]

111TH CONGRESS
2D SESSION H. R.

To amend the Occupational Safety and Health Act of 1970 to ex-
pand coverage under the Act, to increase protections for whis-
tleblowers, to increase penalties for certain violators, and for
other purposes.

IN THE HOUSE OF REPRESENTATIVES

Ms. WOOLSEY introduced the following bill; which was referred to
the Committee on

A BILL

To amend the Occupational Safety and Health Act of 1970 to ex-
pand coverage under the Act, to increase protections for whis-
tleblowers, to increase penalties for certain violators, and for
other purposes.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Protecting America’s Workers Act”.
SEC. 2. REFERENCES.

Except as otherwise expressly provided, wherever in this Act an amendment or
repeal is expressed in terms of an amendment to, or repeal of, a section or other

provision, the reference shall be considered to be made to a section or other provi-
sion of the Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et seq.).

TITLE I—COVERAGE OF PUBLIC EMPLOYEES
AND APPLICATION OF ACT

SEC. 101. COVERAGE OF PUBLIC EMPLOYEES.

(a) IN GENERAL.—Section 3(5) (29 U.S.C. 652(5)) is amended by striking “but
does not include” and all that follows through the period at the end and inserting
“including the United States, a State, or a political subdivision of a State.”.

(b) CONSTRUCTION.—Nothing in this Act shall be construed to affect the applica-
tion of section 18 of the Occupational Safety and Health Act of 1970 (29 U.S.C. 667).

SEC. 102. APPLICATION OF ACT.

Section 4(b) (29 U.S.C. 653(b)(1)) is amended—

(1) by redesignating paragraphs (2), (3), and (4) as paragraphs (5), (6), and

(7), respectively; and

(2) by striking paragraph (1) and inserting the following:

“(1) If a Federal agency has promulgated and is enforcing a standard or regula-
tion affecting occupational safety or health of some or all of the employees within
that agency’s regulatory jurisdiction, and the Secretary determines that such a
standard or regulation as promulgated and the manner in which the standard or
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regulation is being enforced provides protection to those employees that is at least
as effective as the protection provided to those employees by this Act and the Sec-
retary’s enforcement of this Act, the Secretary may publish a certification notice in
the Federal Register. The notice shall set forth that determination and the reasons
for the determination and certify that the Secretary has ceded jurisdiction to that
Federal agency with respect to the specified standard or regulation affecting occupa-
tional safety or health. In determining whether to cede jurisdiction to a Federal
agency, the Secretary shall seek to avoid duplication of, and conflicts between,
health and safety requirements. Such certification shall remain in effect unless and
until rescinded by the Secretary.

“(2) The Secretary shall, by regulation, establish procedures by which any per-
son who may be adversely affected by a decision of the Secretary certifying that the
Secretary has ceded jurisdiction to another Federal agency pursuant to paragraph
(1) may petition the Secretary to rescind a certification notice under paragraph (1).
Upon receipt of such a petition, the Secretary shall investigate the matter involved
and shall, within 90 days after receipt of the petition, publish a decision with re-
spect to the petition in the Federal Register.

“(3) Any person who may be adversely affected by—

“(A) a decision of the Secretary certifying that the Secretary has ceded ju-
risdiction to another Federal agency pursuant to paragraph (1); or
“(B) a decision of the Secretary denying a petition to rescind such a certifi-

cation notice under paragraph (1),
may, not later than 60 days after such decision is published in the Federal Register,
file a petition challenging such decision with the United States court of appeals for
the circuit in which such person resides or such person has a principal place of busi-
ness, for judicial review of such decision. A copy of the petition shall be forthwith
transmitted by the clerk of the court to the Secretary. The Secretary’s decision shall
be set aside if found to be arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law.

“(4) Nothing in this Act shall apply to working conditions covered by the Fed-
eral Mine Safety and Health Act of 1977 (30 U.S.C. 801 et seq.).”.

TITLE II-INCREASING PROTECTIONS FOR
WHISTLEBLOWERS

SEC. 201. EMPLOYEE ACTIONS.

Section 11(c)(1) (29 U.S.C. 660(c)(1)) is amended by inserting before the period
at the end the following: “, including the reporting of any injury, illness, or unsafe
condition to the employer, agent of the employer, safety and health committee in-
volved, or employee safety and health representative involved”.

SEC. 202. PROHIBITION OF DISCRIMINATION.

Section 11(c) (29 U.S.C. 660(c)) is amended by striking paragraph (2) and insert-
ing the following:

“(2) No person shall discharge or in any manner discriminate against an
employee for refusing to perform the employee’s duties if the employee has a
reasonable apprehension that performing such duties would result in serious in-
jury to, or serious impairment of the health of, the employee or other employees.
The circumstances causing the employee’s apprehension of serious injury or se-
rious impairment of health shall be of such a nature that a reasonable person,
under the circumstances confronting the employee, would conclude that there
is a bona fide danger of a serious injury, or serious impairment of health, re-
sulting from the circumstances. In order to qualify for protection under this
paragraph, the employee, when practicable, shall have sought from the employ-
ee’s employer, and have been unable to obtain, a correction of the circumstances
causing the refusal to perform the employee’s duties.”.

SEC. 203. PROCEDURE.
Section 11(c) (29 U.S.C. 660(c)) is amended by striking paragraph (3) and insert-
ing the following:

“(8) COMPLAINT.—Any employee who believes that the employee has been
discharged, disciplined, or otherwise discriminated against by any person in vio-
lation of paragraph (1) or (2) may seek relief for such violation by filing a com-
plaint with the Secretary under paragraph (5).

“(4) STATUTE OF LIMITATIONS.—

“(A) IN GENERAL.—An employee may take the action permitted by para-
graph (3)(A) not later than 180 days after the later of—
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“{1) the date on which an alleged violation of paragraph (1) or (2)
occurs; or

“(i1) the date on which the employee knows or should reasonably
have known that such alleged violation occurred.

“(B) REPEAT VIOLATION.—Except in cases when the employee has been
discharged, a violation of paragraph (1) or (2) shall be considered to have
occurred on the last date an alleged repeat violation occurred.

“(5) INVESTIGATION.—

“(A) IN GENERAL.—An employee may, within the time period required
under paragraph (4)(B), file a complaint with the Secretary alleging a viola-
tion of paragraph (1) or (2). If the complaint alleges a prima facie case, the
S(ﬂ:r(ﬂ:ary shall conduct an investigation of the allegations in the complaint,
which—

“(1) shall include—

“(I) interviewing the complainant;

“(II) providing the respondent an opportunity to—

“(aa) submit to the Secretary a written response to the
complaint; and

“(bb) meet with the Secretary to present statements from
witnesses or provide evidence; and

“(III) providing the complainant an opportunity to—

“(aa) receive any statements or evidence provided to the

Secretary;

“(bb) meet with the Secretary; and
“(cc) rebut any statements or evidence; and

“(i1) may include issuing subpoenas for the purposes of such inves-
tigation.

“(B) DECISION.—Not later than 90 days after the filing of the complaint,
the Secretary shall—

“(1) 1ssue a decision on whether to order relief; and

“(i1) notify, in writing, the complainant and the respondent named
in the complaint of such decision.

“(6) PRELIMINARY ORDER FOLLOWING INVESTIGATION.—If, after completion of
an investigation under paragraph (5)(A), the Secretary finds reasonable cause
to believe that a violation of paragraph (1) or (2) has occurred, the Secretary
shall issue a preliminary order providing relief authorized under paragraph (14)
at the same time the Secretary issues a decision under paragraph (5)(B). If a
de novo hearing is not requested within the time period required under para-
graph (7)(A)(i), such preliminary order shall be deemed a final order of the Sec-
retary and is not subject to judicial review.

“(7) HEARING.—

“(A) REQUEST FOR HEARING.—

“(1) IN GENERAL.—A de novo hearing on the record before an ad-
ministrative law judge may be requested—

“(I) by the complainant or respondent within 30 days after re-
ceiving notification of a decision or preliminary order for relief
issued under paragraph (5)(B) or (6), respectively;

“(II) by the complainant within 30 days after the date the com-
plaint is dismissed without investigation by the Secretary under
paragraph (5)(A); or

“(III) by the complainant within 120 days after the date of fil-
ing the complaint, if the Secretary has not issued a decision under
paragraph (5)(B).

“(i1) REINSTATEMENT ORDER.—The request for a hearing shall not
operate to stay any preliminary reinstatement order issued under para-
graph (6).

“(B) PROCEDURES.—

“(1) IN GENERAL.—A hearing requested under this paragraph shall
be conducted expeditiously and in accordance with rules established by
the Secretary for hearings conducted by administrative law judges.

“(il) SUBPOENAS; PRODUCTION OF EVIDENCE.—In conducting any
such hearing, the administrative law judge may issue subpoenas. The
respondent or complainant may request the issuance of subpoenas that
require the deposition of, or the attendance and testimony of, witnesses
and the production of any evidence (including any books, papers, docu-
ments, or recordings) relating to the matter under consideration.

“(1ii) DECISION.—The administrative law judge shall issue a deci-
sion not later than 90 days after the date on which a hearing was re-
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quested under this paragraph and promptly notify, in writing, the par-

ties and the Secretary of such decision, including the findings of fact

and conclusions of law. If the administrative law judge finds that a vio-
lation of paragraph (1) or (2) has occurred, the judge shall issue an
order for relief under paragraph (14). If review under paragraph (8) or

(11) is not timely requested, such order shall be deemed a final order

of the Secretary that is not subject to judicial review.
“(8) ADMINISTRATIVE APPEAL.—

“(A) IN GENERAL.—Not later than 30 days after the date of notification
of a decision and order issued by an administrative law judge under para-
graph (7), the complainant or respondent may file, with objections, an ad-
ministrative appeal with the Secretary (or an administrative review body
designated by the Secretary).

“(B) STANDARD OF REVIEW.—In reviewing the decision and order of the
administrative law judge, the Secretary (or designated administrative re-
view body) shall affirm the decision and order if it is determined that the
factual findings set forth therein are supported by substantial evidence and
the decision and order are made in accordance with applicable law.

“(C) DEcIsION.—If the Secretary grants the administrative appeal and
finds that a violation of paragraph (1) or (2) has occurred, the Secretary
shall issue, within 60 days of receipt of the administrative appeal, a final
decision and order providing relief authorized under paragraph (14), and
such decision and order shall constitute a final agency action.

“(9) SETTLEMENT IN THE ADMINISTRATIVE PROCESS.—

“(A) IN GENERAL.—At any time before issuance of a final order, an in-
vestigation or proceeding under this subsection may be terminated on the
basis of a settlement agreement entered into by—

“(i) the Secretary or an administrative law judge conducting a
hearing under this subsection;

“(i1) the complainant; and

“(iii) the respondent.

“(B) PUBLIC POLICY CONSIDERATIONS.—The Secretary or an administra-
tive law judge conducting a hearing under this subsection may not accept
a settlement that contains conditions conflicting with the rights protected
under this Act or that are contrary to public policy, including a restriction
on a complainant’s right to future employment with employers other than
the specific employers named in a complaint.

“(10) INACTION BY THE SECRETARY OR ADMINISTRATIVE LAW JUDGE.—

“(A) IN GENERAL.—The complainant may bring a de novo action de-
scribed in subparagraph (B) if—

“(i) an administrative law judge has not issued a decision and order
within the 90-day time period required under paragraph (7)(B)(ii); or
“(ii) the Secretary has not issued a decision and order within the

60-day time period required under paragraph (8)(C).

“(B) DE NOVO ACTION.—Such de novo action may be brought at law or
equity in the United States district court for the district where a violation
of paragraph (1) or (2) allegedly occurred or where the complainant resided
on the date of such alleged violation. The court shall have jurisdiction over
such action without regard to the amount in controversy and to order ap-
propriate relief under paragraph (14). Such action shall, at the request of
either party to such action, be tried by the court with a jury.

“(11) JUDICIAL REVIEW.—

“(A) TIMELY APPEAL TO THE COURT OF APPEALS.—Any party adversely
affected or aggrieved by a final decision and order issued under this sub-
section may obtain review of such decision and order in the United States
Court of Appeals for the circuit where the violation, with respect to which
such final decision and order was issued, allegedly occurred or where the
complainant resided on the date of such alleged violation. To obtain such
review, a party shall file a petition for review not later than 60 days after
the final decision and order was issued. Such review shall conform to chap-
ter 7 of title 5, United States Code. The commencement of proceedings
under this subparagraph shall not, unless ordered by the court, operate as
a stay of the final decision and order.

“(B) LIMITATION ON COLLATERAL ATTACK.—An order and decision with
respect to which review may be obtained under subparagraph (A) shall not
be subject to judicial review in any criminal or other civil proceeding.

“(12) ENFORCEMENT OF ORDER.—If a respondent fails to comply with an
order issued under this subsection, the Secretary or the complainant on whose
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behalf the order was issued may file a civil action for enforcement in the United
States district court for the district in which the violation was found to occur
to enforce such order. If both the Secretary and the complainant file such ac-
tion, the action of the Secretary shall take precedence. The district court shall
have jurisdiction to grant all appropriate relief including, injunctive relief, com-
pensatory or exemplary damages, and reasonable attorneys’ fees and costs.

“(13) BURDENS OF PROOF.—

“(A) CRITERIA FOR DETERMINATION.—In adjudicating a complaint pursu-
ant to this subsection, the Secretary or a court may determine that a viola-
tion of paragraph (1) or (2) has occurred only if the complainant dem-
onstrates that any conduct described in paragraph (1) or (2) with respect
to the complainant was a contributing factor in the adverse action alleged
in the complaint.

“(B) PROHIBITION.—Notwithstanding subparagraph (A), a decision or
order that is favorable to the complainant shall not be issued in any admin-
istrative or judicial action pursuant to this subsection if the respondent
demonstrates by clear and convincing evidence that the respondent would
have taken the same adverse action in the absence of such conduct.

“(14) RELIEF.—

“(A) ORDER FOR RELIEF.—If the Secretary or a court determines that a
violation of paragraph (1) or (2) has occurred, the Secretary or court, respec-
tively, shall have jurisdiction to order all appropriate relief, including in-
junctive relief, compensatory and exemplary damages, including—

“(1) affirmative action to abate the violation;

“(i1) reinstatement without loss of position or seniority, and restora-
tion of the terms, rights, conditions, and privileges associated with the
complainant’s employment, including opportunities for promotions to
positions with equivalent or better compensation for which the com-
plainant is qualified;

“(iii) compensatory and consequential damages sufficient to make
the complainant whole, (including back pay, prejudgment interest, and
other damages); and

“(iv) expungement of all warnings, reprimands, or derogatory ref-
erences that have been placed in paper or electronic records or data-
bases of any type relating to the actions by the complainant that gave
rise to the unfavorable personnel action, and, at the complainant’s di-
rection, transmission of a copy of the decision on the complaint to any
person whom the complainant reasonably believes may have received
such unfavorable information.

“(B) ATTORNEYS’ FEES AND COSTS.—If the Secretary or a court grants
an order for relief under subparagraph (A), the Secretary or court, respec-
tively, shall assess, at the request of the employee against the employer—

“(i) reasonable attorneys’ fees; and

“(1) costs (including expert witness fees)) reasonably incurred, as
determined by the Secretary or court respectively, in connection with
bringing the complaint upon which the order was issued.

“(15) PROCEDURAL RIGHTS.—The rights and remedies provided for in this
subsection may not be waived by any agreement, policy, form, or condition of
employment, including by any pre-dispute arbitration agreement or collective
bargaining agreement.

“(16) SAVINGS.—Nothing in this section shall be construed to diminish the
rights, privileges, or remedies of any employee who exercises rights under any
Federal or State law or common law, or under any collective bargaining agree-
ment.

“(17) ELECTION OF VENUE.—

“(A) IN GENERAL.—An employee of an employer who is located in a
State that has a State plan approved under section 18 may file a complaint
alleging a violation of paragraph (1) or (2) by such employer with—

“(i) the Secretary under paragraph (5); or

“(ii) a State plan administrator in such State.

“(B) REFERRALS.—If—

“(i) the Secretary receives a complaint pursuant to subparagraph
(A)1), the Secretary shall not refer such complaint to a State plan ad-
ministrator for resolution; or

“(i1) a State plan administrator receives a complaint pursuant to
subparagraph (A)(ii), the State plan administrator shall not refer such
complaint to the Secretary for resolution.”.
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SEC. 204. RELATION TO ENFORCEMENT.

Section 17() (29 U.S.C. 666(j)) is amended by inserting before the period the
following: “, including the history of violations under section 11(c)”.

TITLE III—INCREASING PENALTIES FOR
VIOLATORS

SEC. 301. POSTING OF EMPLOYEE RIGHTS.

Section 8(c)(1) (29 U.S.C. 657(c)(1)) is amended by adding at the end the fol-
lowing new sentence: “Such regulations shall include provisions requiring employers
to post for employees information on the protections afforded under section 11(c).”.

SEC. 302. EMPLOYER REPORTING OF WORK-RELATED DEATHS AND HOSPITALIZATIONS AND
PROHIBITION ON DISCOURAGING EMPLOYEE REPORTS OF INJURY OR ILLNESS.

Section 8(c)(2) (29 U.S.C. 657(c)(2)) is amended by adding at the end the fol-
lowing new sentences: “Such regulations shall require employers to promptly notify
the Secretary of any work-related death or work-related injury or illness that results
in the in-patient hospitalization of an employee for medical treatment. Such regula-
tions shall also prohibit the employer from adopting or implementing policies or
practices by the employer that have the effect of discouraging accurate record-
keeping and the reporting of work-related injuries or illnesses by any employee or
in any manner discriminates or provides for adverse action against any employee
for reporting a work-related injury or illness.”

SEC. 303. NO LOSS OF EMPLOYEE PAY FOR INSPECTIONS.

Section 8(e) (29 U.S.C. 657(e)) is amended by inserting after the first sentence
the following: “Time spent by an employee participating in or aiding any such in-
spection shall be deemed to be hours worked and no employee shall suffer any loss
of wages, benefits, or other terms and conditions of employment for having partici-
pated in or aided any such inspection.”.

SEC. 304. INVESTIGATIONS OF FATALITIES AND SIGNIFICANT INCIDENTS.

Section 8 (29 U.S.C. 657) is amended by adding at the end the following new
subsection:

“(i) INVESTIGATION OF FATALITIES AND SERIOUS INCIDENTS.—

“(1) IN GENERAL.—The Secretary shall investigate any significant incident or an
incident resulting in death that occurs in a place of employment.

“(2) APPROPRIATE MEASURES.—If a significant incident or an incident resulting
in death occurs in a place of employment, the employer shall promptly notify the
Secretary of the incident involved and shall take appropriate measures to prevent
the destruction or alteration of any evidence that would assist in investigating the
incident. The appropriate measures required by this paragraph do not prevent an
employer from taking action on a worksite to prevent injury to employees or sub-
stantial damage to property or to avoid disruption of essential services necessary to
public safety. If an employer takes such action, the employer shall notify the Sec-
retary of the action in a timely fashion.

“(3) DEFINITIONS.—In this subsection:

“(A) INCIDENT RESULTING IN DEATH.—The term ‘incident resulting in death’
means an incident that results in the death of an employee.

“(B) SIGNIFICANT INCIDENT.—The term ‘significant incident’ means an inci-
dent that results in the in-patient hospitalization of 2 or more employees for
medical treatment.”.

SEC. 305. PROHIBITION ON UNCLASSIFIED CITATIONS.

Section 9 (29 U.S.C. 658) is amended by adding at the end the following:

“(d) No citation for a violation of this Act may be issued, modified, or settled
under this section without a designation enumerated in section 17 with respect to
such violation.”.

SEC. 306. VICTIMS’ RIGHTS.

The Act is amended by inserting after section 9 (29 U.S.C. 658) the following:
“SEC. 9A. VICTIM’S RIGHTS.

“(a) RIGHTS BEFORE THE SECRETARY.—A victim or the representative of a vic-
tim, shall be afforded the right, with respect to an inspection or investigation con-
ducted under section 8 to—
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“(1) meet with the Secretary regarding the inspection or investigation con-
ducted under such section before the Secretary’s decision to issue a citation or
take no action;

“(2) receive, at no cost, a copy of any citation or report, issued as a result
of such inspection or investigation, at the same time as the employer receives
such citation or report;

“(3) be informed of any notice of contest or addition of parties to the pro-
ceedings filed under section 10(c); and

“(4) be provided notification of the date and time or any proceedings, service
of pleadings, and other relevant documents, and an explanation of the rights of
the employer, employee and employee representative, and victim to participate
in proceedings conducted under section 10(c).

“(b) RiGHTS BEFORE THE COMMISSION.—Upon request, a victim or representa-
tive of a victim shall be afforded the right with respect to a work-related bodily in-
jury or death to—

“(l)dbe notified of the time and date of any proceeding before the Commis-
sion; an

“(2) receive pleadings and any decisions relating to the proceedings; and

“(3) be provided an opportunity to appear and make a statement in accord-
ance with the rules prescribed by the Commission.

“(c) MODIFICATION OF CITATION.—Before entering into an agreement to with-
draw or modify a citation issued as a result of an inspection or investigation of an
incident under section 8, the Secretary shall notify a victim or representative of a
victim and provide the victim or representative of a victim with an opportunity to
appear and make a statement before the parties conducting settlement negotiations.
In lieu of an appearance, the victim or representative of the victim may elect to sub-
mit a letter to the Secretary and the parties.

“(d) SECRETARY PROCEDURES.—The Secretary shall establish procedures—

“(1) to inform victims of their rights under this section; and

“(2) for the informal review of any claim of a denial of such a right.

“(e) CoMMISSION PROCEDURES.—The Commission shall establish procedures re-
lating to the rights of victims to be heard in proceedings before the Commission.

“(f) DEFINITION.—In this section, the term ‘victim’ means—

“(1) an employee, including a former employee, who has sustained a work-
related injury or illness that is the subject of an inspection or investigation con-
ducted under section 8, or

“(2) a family member (as further defined by the Secretary) of a victim de-
scribed in paragraph (1), if—

“(A) the victim dies as a result of a incident that is the subject of an
inspection or investigation conducted under section 8; or

“(B) the victim sustains a work-related injury or illness that is the sub-
ject of an inspection or investigation conducted under section 8, and the vic-
tim because of incapacity cannot reasonably exercise the rights under this
section.”.

SEC. 307. RIGHT TO CONTEST CITATIONS AND PENALTIES.

Section 10 (20 U.S.C. 659) is amended—
(1) in the first sentence of subsection (b)—

(A) by inserting “, with the exception of violations designated as seri-
ous, willful, or repeated,” after “(which period shall not begin to run”;
(2) in subsection (¢)—

(A) in the first sentence—

(i) by inserting after “that he intends to contest a citation issued
under section (9)” the following: “(or a modification of a citation issued
under this section)”;

(i) by inserting after “the issuance of a citation under section 9”
the following: “(including a modification of a citation issued under such
section)”;

(iii) by inserting after “files a notice with the Secretary alleging”
the following: “that the citation fails properly to designate the violation
as serious, willful, or repeated, that the proposed penalty is not ade-
quate, or”;

(B) by inserting after the first sentence, the following: “The pendency
of a contest before the Commission shall not bar the Secretary from inspect-
ing a place of employment or from issuing a citation under section 9.”; and

(C) by amending the last sentence—

q (1) by inserting “employers and” after “Commission shall provide”;
an
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(i1) by inserting before the period at the end “, and notification of
any modification of a citation”.

(3) by adding at the end the following:

“(d) CORRECTION OF SERIOUS, WILLFUL, OR REPEATED VIOLATIONS; ABATEMENT
PENDING CONTEST AND PROCEDURES FOR A STAY.—

“(1) PERIOD PERMITTED FOR CORRECTION OF SERIOUS, WILLFUL, OR REPEATED
VIOLATIONS.—For each violation which the Secretary designates as serious, will-
ful, or repeated, the period permitted for the correction of the violation shall
begin to run upon receipt of the citation.

“(2) FILING OF A MOTION OF CONTEST.—The filing of a notice of contest by
an employer—

“(A) shall not operate as a stay of the period for correction of a violation
designated as serious, willful, or repeated; and

“(B) may operate as a stay of the period for correction of a violation not
designated by the Secretary as serious, willful, or repeated.

“(3) CRITERIA AND RULES OF PROCEDURE FOR STAYS.—

“(A) MOTION FOR A STAY.—An employer may file with the Commission
a motion to stay a period for the correction of a violation designated as seri-
ous, willful, or repeated.

“(B) CRITERIA.—In determining whether a stay should be issued on the
basis of a motion filed under subparagraph (A), the Commission shall con-
sider whether—

“(i) the employer has demonstrated a substantial likelihood of suc-
cess on its contest to the citation;

“(i1) the employer will suffer irreparable harm absent a stay; and

“(iii) a stay will adversely affect the health and safety of workers.
“(C) RULES OF PROCEDURE.—The Commission shall develop rules of pro-

cedure for conducting a hearing on a motion filed under subparagraph (A)

on an expedited basis. At a minimum, such rules shall provide:

“(1) That a hearing before an administrative law judge shall occur
not later than 15 days following the filing of the motion for a stay (un-
less extended at the request of the employer), and shall provide for a
decision on the motion not later than 15 days following the hearing
(unless extended at the request of the employer).

“(i1) That a decision of an administrative law judge on a motion for
stay is rendered on a timely basis.

“(ii) That if a party is aggrieved by a decision issued by an admin-
istrative law judge regarding the stay, such party has the right to file
an objection with the Commission not later than 5 days after receipt
of the administrative law judge’s decision. Within 10 days after receipt
of the objection, a Commissioner, if a quorum is seated pursuant to sec-
tion 12(f), shall decide whether to grant review of the objection. If,
within 10 days after receipt of the objection, no decision is made on
whether to review the decision of the administrative law judge, the
Commission declines to review such decision, or no quorum is seated,
the decision of the administrative law judge shall become a final order
of the Commission. If the Commission grants review of the objection,
the Commission shall issue a decision regarding the stay not later than
30 days after receipt of the objection. If the Commission fails to issue
such decision within 30 days, the decision of the administrative law
judge shall become a final order of the Commission.

“(iv) For notification to employees or representatives of affected
employees of requests for such hearings and shall provide affected em-
ployees or representatives of affected employees an opportunity to par-
ticipate as parties to such hearings.”.

SEC. 308. CONFORMING AMENDMENTS.

(a) SECTION 17.—Section 17(d) (29 U.S.C. 666(d)) is amended to read as follows:

“(d) Any employer who fails to correct a violation designated by the Secretary
as serious, willful or repeated and for which a citation has been issued under section
9(a) within the period permitted for its correction (and a stay has not been issued
by the Commission under section 10(d)) may be assessed a civil penalty of not more
than $7,000 for each day during which such failure or violation continues. Any em-
ployer who fails to correct any other violation for which a citation has been issued
under section 9(a) of this title within the period permitted for its correction (which
period shall not begin to run until the date of the final order of the Commission
in the case of any review proceeding under section 10 initiated by the employer in
good faith and not solely for delay of avoidance of penalties) may be assessed a civil
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penalty of not more than $7,000 for each day during which such failure or violation
continues.”.

(b) SECTION 11(A).—The first sentence of section 11(a) (29 U.S.C. 660(a)) is
amended by—

(1) by inserting “(or the failure of the Commission, including an administra-
tive law judge, to make a timely decision on a request for a stay under section
10(d))” after “an order” ;

(2) by striking “subsection (c)” and inserting “subsections (c) and (d)”; and

(3) by inserting “(or in the case of a petition from a final Commission order
regarding a stay under section 10(d), 15 days)”after “sixty days”.

SEC. 309. CIVIL PENALTIES.

(a) IN GENERAL.—Section 17 (29 U.S.C. 666) is amended—

(1) in subsection (a)—

(A) by striking “$70,000” and inserting “$120,000”;

(B) by striking “$5,000” and inserting “$8,000”; and

(C) by adding at the end the following: “If such a violation causes the
death of an employee, such civil penalty amounts shall be increased to not
more than $250,000 for each such violation, but not less than $50,000 for
each such violation, except that for an employer with 25 or fewer employees
such penalty shall not be less than $25,000 for each such violation.”;
(2) in subsection (b)—

(A) by striking “$7,000” and inserting “$12,000”; and

(B) by adding at the end the following: “If such a violation causes the
death of an employee, such civil penalty amounts shall be increased to not
more than $50,000 for each such violation, but not less than $20,000 for
each such violation, except that for an employer with 25 or fewer employees
such penalty shall not be less than $10,000 for each such violation.”;
(3) in subsection (c), by striking “$7,000” and inserting “$12,000”;
(4) in subsection (d), by striking “$7,000” and inserting “$12,0007;
(5) by redesignating subsections (e) through (1) as subsections (f) through

(m), respectively; and

(6) in subsection (j) (as redesignated by paragraph (5)), by striking “$7,000”
and inserting “$12,000;”.

(b) INFLATION ADJUSTMENT.—Section 17 (29 U.S.C. 666) (as amended by sub-
section (a)) is further amended by inserting after subsection (d) the following:

“(e) Amounts provided under this section for civil penalties shall be adjusted by
the Secretary at least once during each 4-year period to account for the percentage
increase or decrease in the Consumer Price Index for all urban consumers during
such period.”.

SEC. 310. OSHA CRIMINAL PENALTIES.

(a) IN GENERAL.—Section 17 (29 U.S.C. 666) (as amended by section 309) is fur-
ther amended—

(1) by amending subsection (f) to read as follows:

“(f)(1) Any employer who knowingly violates any standard, rule, or order pro-
mulgated under section 6 of this Act, or of any regulation prescribed under this Act,
and that violation caused or contributed to death to any employee, shall, upon con-
viction, be punished by a fine in accordance with section 3571 of title 18, United
States Code, or by imprisonment for not more than 10 years, or both, except that
if the conviction is for a violation committed after a first conviction of such person
under this subsection or subsection (i), punishment shall be by a fine in accordance
with section 3571 of title 18, United States Code, or by imprisonment for not more
than 20 years, or by both.

“(2) For the purpose of this subsection, the term ‘employer’ means, in addition
to the definition contained in section 3 of this Act, any officer or director.”;

(2) in subsection (g), by striking “fine of not more than $1,000 or by impris-
onment for not more than six months,” and inserting “fine in accordance with
section 3571 of title 18, United States Code, or by imprisonment for not more
than 2 years,”;

(3) in subsection (h), by striking “fine of not more than $10,000, or by im-
prisonment for not more than six months,” and inserting “fine in accordance
with section 3571 of title 18, United States Code, or by imprisonment for not
more than 5 years,”;

(4) by redesignating subsections (j) through (m) as subsections (k) through
(n), respectively; and

(5) by inserting after subsection (i) the following:

“(G)(1) Any employer who knowingly violates any standard, rule, or order pro-
mulgated under section 6, or any regulation prescribed under this Act, and that vio-
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lation causes or contributes to serious bodily harm to any employee but does not
cause death to any employee, shall, upon conviction, be punished by a fine in accord-
ance with section 3571 of title 18, United States Code, or by imprisonment for not
more than 5 years, or by both, except that if the conviction is for a violation com-
mitted after a first conviction of such person under this subsection or subsection (e),
punishment shall be by a fine in accordance with section 3571 of title 18, United
States Code, or by imprisonment for not more than 10 years, or by both.

“(2) For the purpose of this subsection, the term ‘employer’ means, in addition
to the definition contained in section 3 of this Act, any officer or director.

“(3) For purposes of this subsection, the term ‘serious bodily harm’ means any
circumstance, deficiency, or shortfall that could result in an injury or illness includ-
ing, risk of death, unconsciousness, physical disfigurement, or loss or impairment
(whether permanent or temporary) of the function of a bodily member, organ, or
mental facility.”.

(b) JURISDICTION FOR PROSECUTION UNDER STATE AND LOCAL CRIMINAL LAWS.—
Section 17 (29 U.S.C. 666) (as amended by subsection (a)) is further amended by
adding at the end the following:

“(0) Nothing in this Act shall preclude a State or local law enforcement agency
from conducting criminal prosecutions in accordance with the laws of such State or
locality.”.

TITLE IV—EFFECTIVE DATE

SEC. 401. EFFECTIVE DATE.

(a) GENERAL RULE.—Except as provided for in subsection (b), this Act and the
amendments made by this Act shall take effect not later than 90 days after the date
of the enactment of this Act.

(b) EXCEPTION FOR STATES AND POLITICAL SUBDIVISIONS.—The following are ex-
ceptions to the effective date described in subsection (a):

(1) A State that has a State plan approved under section 18 (29 U.S.C. 667)
shall amend its State plan to conform with the requirements of this Act and
the amendments made by this Act not later than 12 months after the date of
the enactment of this Act. The Secretary of Labor may extend the period for
a State to make such amendments to its State plan by not more than 12
months, if the State’s legislature is not in session during the 12-month period
beginning with the date of the enactment of this Act. Such amendments to the
State plan shall take effect not later than 90 days after the adoption of such
amendments by such State.

(2) This Act and the amendments made by this Act shall take effect not
later than 36 months after the date of the enactment of this Act in a State, or
a political subdivision of a State, that does not have a State plan approved
under section 18 (29 U.S.C. 667).

Solicitors’ Dispositions of OSHA 11(c) Merit Cases
From 10/1/1995 to 10/1/2009

Between 10/1/1995 to 10/1/2009 (14 years) 6.9% of the cases referred to SOL were
litigated. Out of 467 cases OSHA referred to SOL in this period, only 32 lawsuits
in 11(c) cases have been filed. Two hundred and seventy-nine merit cases have been
rejected.

CASES REFERRED TO SOL 10/1/1995 TO 3/24/2009

Region 1 Region 2 Region 3 Region 4 Region 5 Region 6 Region 7 Region 8 Region 9 Region 10  Total

Litigated and lost ......... 1 1 0 0 1 0 0 0 0 0 3
Litigated and won ........ 1 5 1 0 0 1 0 0 0 0 8
Rejected by SOL ........... 20 16 42 29 70 67 9 18 6 2219
Settled before litigation 14 12 5 15 42 26 9 20 1 12 156
Settled during litigation 0 9 0 1 2 1 1 0 0 7 21

Total Referred .. 36 43 48 45 115 95 19 38 i 21 467
Percent Litigated ...... 56% 349% 21% 22% 26% 21% 53% 00% 00% 303% 6.9%

(Data from IMS Activity Measures Report)
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STATISTICS AND OUTCOMES ON WHISTLEBLOWER CASES FILED WITH OSHA

[Break-out of meritorious]

Cases : Litigation

was el B o Tl R S s
AHERA/ISCA 2 0.09% 1 0 1 0 0 0 0
AIR21 .. 82 3.72% 65 5 50 12 3 7 2
CPSIA 0 0.00% 0 0 0 0 0 0 0
Environmental .. 52 2.36% 50 6 37 10 1 6 3
39 177% 30 i 23 5 0 1 )
42 1.90% 16 2 12 2 1 1 0
1,388 62.95% 1,259 227 834 261 15 203 43
18 0.82% 6 0 7 0 0 0 0
3 0.14% 1 0 1 0 0 0 0
232 10.52% 189 24 128 42 0 15 27
347 15.74% 322 30 183 116 8 9 14
Totals 2,205 1,939 296 1,276 448 28 327 93

Total Determinations™ .......... 2,020

*This number doesn’t equal Cases Completed because each complainant recieves his or her own findings, so where a case has mutiple
complainants, it has mutiple outcomes.

Source: DOL.

OSHA'’s Actions on 11(c) Cases Completed in FY 2009

In FY 2009, federal OSHA completed 1,205 11(c) cases and recommended that the
Department of Labor’s Office of the Solicitor (SOL) litigate 24 of the cases (2%);
state-plans states completed 999 11(c) cases and recommended that 50 of the cases
(5%) be litigated.

FY 2009 Total cases Withdrawn by Dismissed by Settled by Settled the Litigation
completed 0SHA2 0SHAa 0SHAa parties recommended b
Fed OSHA 1,205 (100%) 188 (16%) 729 (60%) 210 (17%) 54 (4%) 24 (2%)

States 999 (100%) 151 (15%) 662 (66%) 106 (11%) 30 (3%) 50 (5%)

Total ...cccoooovrreer 2,204 (100%) 339 (15%) 1,391 (63%) 316 (14%) 84 (4%) 74 (3%)

aCases shown as withdrawn, dismissed, and settled by OSHA include cases withdrawn, dismissed, and settled by the state safety and
health enforcement agencies in state-plan states.
bCases sent to the SOL for litigation may later be settled by the SOL or the courts.
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. 8. DEPARTMENT OF LABOR Occupational Safets & Health Administration
1111 Third Avenue, Suite 715
Seattle, Washington 93101 - 3212
Telephone No. 208-553-5930
Fax No. 206-553-6499

Via Certified Mail, Retum Receipt Requested

April 7, 2005

Neal Jorgensen
60 East First S., Apt. C
Preston, ID 83263

Re: Plastic Industries, Inc./Jorgensen/0-0160-04-018
Dear Mr. Jorgensen:

Your complaint of discrimination alleging a violation of Section 11(c) of the
Occupational Safety and Health Act of 1970 (the Act), 29 USC §650(c), has been
reviewed by the Office of the Solicitor. As a result of the Solicitor's review, it was
determined that there is insufficient evidence to support a finding of a violation of
Section 11(c) of the Act by the respondent in this case. Therefore, the case was
deemed unsuitable for litigation. The complaint is hereby dismissed.

Any appeal of this determination must be filed by letter with:

Mr. Richard Fairfax, Director with a copy to: Vicky Coleman

Directorate of Enforcement Programs Team Leader/Lead Investigator
U.S. Department of Labor-OSHA Federal-State Operations

200 Constitution Avenue, N.W. U.S. Department of Labor-OSHA
Room N 3603 1111 Third Avenue, Suite 715
Washington, D.C. 20210 Seattle, WA §8101-3212

QSHA

wawi 05NA.GGY
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This appeal must be received in Washington, D.C. within 15 days from your receipt of
this letter

Sincerely,

by

I« 7l
A |
Vicky.Coleman

Team Leader/Lead Investigator

Office of Federal and State Operations
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U.S. DEPARTMENT OF LABOR OCCUPATIONAL SAFETY AND
HEALTH ADMINISTRATION

In the Matter of: A DM MILLING CO

OSHA No.(s): 311465157 Serious Citation 1

INFORMAL SETTLEMENT AGREEMENT

The undersigned Employer and the undersigned Occupational Safety and Health Administration (OSHA),
in settlement of the above citation(s) and penalties which were issued on 03/13/09, hereby agree as

follows:

1.

The Employer agrees to correct the violations as cited in the above citations or as
amended below.

The Employer agrees to pay the proposed penalties, if any, as issued with the above
citation(s), or, if amended by this agreement, as amended below.

The Employer and OSHA agree that the following citations and penalties, if
any, are not being amended: N /f?

OSHA agrees that the following citations and penalties are being amended as

shown below:

[:m%'%n} |- Toews |, 213
The employer, by signing this informal settlement agreement, hereby waives
its rights o c'on[gst the above citation(s) and penalties, as amended in
paragraph 4 of this agreement.
The employer agrees to immediately post a copy of this Settlement Agreement
in a prominent place at or near the location of the violation(s) referred to in

paragraphs 3 and 4 above. This Settlement Agreement must remain posted
until the violations cited have been corrected, or for 3 working days (excluding

weekends and Federal Holidays), whichever is longer.
[\‘ ™

1/7
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7. The employer agrees to continue to comply with the applicable provisions of
the Occupational Safety and Health Act of 1970, and the applicable safety and
health standards promulgated pursnant to the Act.

8. The employer agrees to comply with the requirements of 29 CFR 1903.19 for all
.citation related to this settlement agreement.

9. The Employer agrees to improve it’s overall safety and health program to meet or
exceed the gu:dclmec as gwen m OSHA s "Safety and }{ea.l?.h Mam\gcmem D
Guidelines" Federd=Reg: - i 51

Specifically, the company w1ll put mto pld(.i! Actwn Plans that ensure effective
implementation of these elements:

a. Management commitment and employee mvolvement.
b. Worksite analysis to identify existing hazards.

c. Hazard prevention and control.

d. Safely a.m:l health training of all personnel.

In settlemént af the citations issued for the manhft Lhe employer
agrees to remove and replace the belt manlift dén Elevator "C" with
alternate means other than a belt manlift. Alternate means such as

a caged elevator, stair system, approved ladder system or a combination

of alternate means. The Employer will complete installation within one year
of this agreement and provide quarterly updates of the progress

to this office. The employer will put this informatign in writing

’ i BEN BARE, CIH

For The Employer
For The Occupational Safety
And Health Administration

3fre fo9 5/2‘:/%‘?
Date !

m;ag_::o’s'i‘

Date

NOTICE TO EMPLOYEES

The law gives you or your representative the opportunity to object to any abatement date set for a
violation if you believe the date to be unreasonable. Any contest to the abatement dates of the
citations amended in paragraph 3 of this Sertlement Agreement must be mailed to the U.S.
Department of Labor Area Office at 6910 PACIFIC STREET, OVERLAND WOLF CENTRE,
STE. 100, Omaha, NE 68106, within 15 working days (excluding weekends and Federal Holidays)
of the receipt by the Employer of this Settlement Agreement. You or your representative also have
the right to object to any of the abatement dates set for violations, which were not amended,
provided that the objection is mailed to the office shown above within the 15-working-day period

established by the original citation.

217

—Original Message——

From: Bare, Ben—OSHA [mailto:Bare.Ben@dol.gov]
Sent: Monday, February 01, 2010 11:35 AM

To: tford@neb.rr.com
Subject: RE: Emailing: Establishment Search Results Page.htm

Dear Ms. Ford,

Thank you for the note of sympathy for Mr. Wilson’s family. We will let his family

know.

To follow-up on the information for the manlift fatalities and the number of inspec-
tions for ADM, we found 21 manlift fatalities and 9 injuries for the period 1972 to

present.

For the ADM inspection history, we could only run a query back to 1999. For this
period, there are 87 inspections. Running a report from 1972 to present causes an
error due to the great number of hits using several name variations for ADM.
Please let me know if the inspection history from 1999 to present meets your needs.
If not, I can have the reports run in 10-year periods. It will require a couple more

days to get the information.
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I hope the manlift fatality information meets your needs.
Please let me about the inspection history.

Thank you

Ben

—Original Message——

From: tford@neb.rr.com [mailto:tford@neb.rr.com]

Sent: Sunday, January 31, 2010 9:18 AM

To: Bare, Ben—OSHA

Subject: RE: Emailing: Establishment Search Results Page.htm

Dear Mr. Bare,

I know you are probably very busy with the death of Mr. Tim Wilson, and I know
the death was caused by a lift accident as well, however I know they are very dif-
ferent lifts. I am sure that you are someone else will speak with the family. I would
greatly appreciate if you could give them our condolences.

Thank you

Tonya Ford

Bare wrote:

Thank you

Talk with you next week

From: tford@neb.rr.com [mailto:tford@neb.rr.com]

Sent: Sat 1/30/2010 9:56 AM

To: Bare, Ben—OSHA

Subject: RE: Emailing: Establishment Search Results Page.htm

Dear Mr. Bare,

No I am sorry for the confusion I received the accident report and investigations
that you guys were doing regarding my Uncles accident on January 29, 2009.

Please let me know if you have any more questions.

Thanks

Tonya Ford

Bare wrote:

Dear Ms. Ford,

Just so I clearly understand your message below, you have received the paperwork
needed for the number of ADM inspections? If so, do you still want me to get the
information?

I just want to make sure I'm getting what you need.

Sincerely,

Ben

From: tford@neb.rr.com [mailto:tford@neb.rr.com]

Sent: Fri 1/29/2010 11:45 PM

To: Bare, Ben—OSHA

Subject: RE: Emailing: Establishment Search Results Page.htm

Dear Mr. Bare,

I want to thank you for all your time and effort in researching this, I did receive
the inspection paperwork today and I thank you for that as well.

Thank you and I look forward to receiving this information

Tonya Ford

Bare wrote:

Dear Ms. Ford,

I'm still collecting and verifying the information. I apologize this is taking longer
than expected.

The data shows 21 manlift fatalities inspections and 9 accident inspections that in-
volved injuries. That is for all industries not just grain. The ADM inspection data
is more sensitive due the possible spelling of the name and volume of establish-
ments with ADM etc as part of the company name. I want to provide the best pos-
sible information and I need another day or two next week to finalize the informa-
tion.

Thanks for your understanding,

Ben
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—Original Message——

From: Bare, Ben—OSHA

Sent: Thursday, January 28, 2010 5:13 PM

To: ‘tford@neb.rr.com’

Subject: RE: Emailing: Establishment Search Results Page.htm

Dear Ms. Ford,

Just wanted to touch base and let know I haven’t the information for the ADM in-
spection numbers and manlift fatalities. Should have the information tomorrow
afternoon.

Sorry for the delay,

Ben

—Original Message——

From: tford@neb.rr.com [mailto:tford@neb.rr.com]

Sent: Wednesday, January 27, 2010 12:21 PM

To: Bare, Ben—OSHA

Subject: Re: Emailing: Establishment Search Results Page.htm

Thank you so much for explaining how this lovely site works....I have to admit my
background is Web design and this baffled me. Thank you and I look forward to
getting the other information

Tonya Ford

Bare wrote:

Dear Ms. Ford

Below is the inspection information involving your Uncle.

To run this report go to establishmnet search, enter the A D M Milling. Use spaces
between the letters. Select open case option. The prefilled date range should be cor-
rect. Below is the result I got I have asked for additional assistance to help identify
the number of manlift fatalities and the total number of ADM inspections. I should
the aditional information for you in a day or two.

Hope this helps.

Sincerely,

Ben

SUPREME COURT OF KANSAS

DAVID FLENKER, APPELLANT, v. WILLAMETTE INDUSTRIES, INC., APPELLEE.
No. 80,408; 266 Kan. 198; 967 P.2d 295; 1998 Kan.

CASE SUMMARY

PROCEDURAL POSTURE: The United States Court of Appeals for the Tenth Cir-
cuit certified the action initiated by appellant employee to the court to determine
whether the remedy provided by OSHA, 29 U.S.C.S. § 660(c), precluded the filing
of a state common law discharge claim against appellee employer. Appellant con-
tended that he was discharged in retaliation for filing OSHA complaints.

OVERVIEW: Appellant employee filed OSHA complaints against appellee em-
ployer. Appellant was subsequently terminated by appellee. The federal court cer-
tified the action to the court to determine whether the remedy provided by OSHA,
29 U.S.C.S. § 660(c), precluded the filing of a state common law wrongful discharge,
pursuant to the Kansas Act Against Discrimination, Kan. Stat. Ann. § 44-1001, et
seq., claim against appellee. The court held that OSHA did not occupy state com-
mon-law retaliation claims and did not conflict or preempt such state law. Pursuant
to the alternative remedies doctrine, OSHA would be substituted for the state retal-
iation claim if the substituted statute provided an adequate alternative remedy. The
court held that OSHA’s alternative remedies were not adequate and that OSHA did
not preempt appellant’s state wrongful discharge claim. The court answered the fed-
eral court’s determination and held that OSHA did not provide an adequate alter-
native remedy under the circumstances.

OUTCOME: The court answered the federal court’s determination and held that
OSHA did not provide an adequate alternative remedy to appellant employee’s state
common law wrongful discharge claim filed against appellee employer pursuant to
the Kansas Act Against Discrimination. The court held that OSHA did not occupy
state common-law retaliation claims and that the federal statute did not conflict or
preempt the state law.

CORE TERMS: retaliatory discharge, alternative remedy, collective bargaining
agreement, public policy, common-law, public policy exception, retaliation, dis-
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charged, at-will, certified question, cause of action, certification, state law, common
law, statutory scheme, statutory remedy, deems appropriate, appropriate relief, ar-
bitration, preemption, aggrieved, corrugated, plant, remedy provided, employee’s
right, wrongful discharge, violation of state, adequately protected, civil action, termi-
nation

At-will employment is the general rule in Kansas. In the absence of a contract,
expressed or implied, between an employee and his employer covering the duration
of employment, the employment is terminable at the will of either party.

There public policy exceptions to the at-will employment doctrine, including the
whistle-blower’s exception. Termination, in retaliation for the good faith reporting
of a co-worker’s or employer’s serious infraction of rules, regulations, or law per-
taining to public health, safety, and the general welfare, is an actionable tort. How-
ever, exceptions to the at-will employment doctrine should be limited to situations
where there is no adequate alternative remedy.

The availability of remedies for wrongful discharge under Kansas Act Against Dis-
crimination, Kan. Stat. Ann. § 44-1001, et seq., precludes expanding the remedies
available at common law.

The trial court must investigate the adequacy of an alternative remedy before
classifying a situation as being under the public policy exception to the employment-
at-will doctrine. Kansas Act Against Discrimination, Kan. Stat. Ann. § 44-1001, et
seq., provides an adequate and exclusive state remedy for violations of the public
policy against wrongful termination of whistleblowers.

A retaliatory discharge action for filing a workers compensation claim is based on
a violation of state public policy independent of a collective bargaining agreement.
An arbitration procedures provided for in the collective bargaining agreement are
a “limited remedy,” and might not result in the employee’s right being “adequately
protected.”

Preemption is an application of law concept in which federal law must be applied
to the exclusion of state law for uniformity of interpretation.

The alternative remedies doctrine, referenced sometimes as preclusion, is a substi-
tution of law concept. Under the alternative remedies doctrine, a state or federal
statute would be substituted for a state retaliation claim if the substituted statute
provides an adequate alternative remedy. The question to ask in resolving recogni-
tion of a state tort claim for retaliatory discharge is whether the statutory remedy
is adequate and thus precludes the common-law remedy.

See 29 U.S.C.S. § 660(c)(1) and (2).

In Ohio, an at-will employee who is discharged or disciplined for filing a complaint
with OSHA, 29 U.S.C.S. § 660, et seq., concerning matters of health and safety in
the workplace is entitled to maintain a common-law tort action against the employer
for wrongful discharge/discipline in violation of public policy.

OSHA, 29 U.S.C.S. § 660, et seq., only allows an employee to file a complaint with
the Secretary of Labor who then decides whether to bring an action on the employ-
ee’s behalf. 29 U.S.C.S. § 660(c)(2). The employee’s right to relief is even further re-
stricted in that the complaint must be filed within 30 days of the discrimination or
discharge. The decision to assert a cause of action is in the sole discretion of the
Secretary of Labor and the statute affords the employee no appeal if the secretary
declines to file suit. Although an employee may obtain any type of relief possible
under the Fair Labor Standards Act through the employee’s own actions, the relief
available under OSHA is limited to what the Secretary of Labor deems appropriate.
Unless an employee acts immediately and files a complaint with the Secretary of
Labor, there is no remedy available without the public policy exception.

All appropriate relief in OSHA, 29 U.S.C.S. § 660, et seq., includes punitive dam-
ages, and the federal courts have the power to award any appropriate relief in a
cognizable cause of action brought pursuant to a federal statute.

OSHA, 29 U.S.C.S. § 660, et seq., says that the secretary shall cause such inves-
tigation to be made as he deems appropriate, and if upon such investigation, the
secretary determines that the provisions of the section have been violated, he shall
bring an action. No guidance is given as to what factors the secretary must or may
consider to constitute an investigation. The Secretary’s discretion is a significant
limitation on the employee’s right of redress. In addition, the limitation period for
filing an OSHA, 29 U.S.C.S. § 600, et seq., complaint is 30 days from discharge.

OSHA, 29 U.S.C.S. § 660, § 11(c) (1) declares discharge in retaliation for filing
a complaint to be a violation of OSHA.

The factfinding process in arbitration does not equate with judicial factfinding.
Rules of evidence do not usually apply; the rights and procedures common to civil
trials such as discovery, compulsory process, cross-examination, and testimony
under oath are often severely limited or unavailable. The same observation can be
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made about the investigation that the Secretary of Labor is directed to make under
OSHA, 29 U.S.C.S. § 660, § 11(c).

Under OSHA, 29 U.S.C.S. § 660, § 11(c), the decision to pursue an employee’s
claim of retaliatory discharge is made by an administrative agency. Unless there is
some kind of administrative appeal of OSHA’s decision not to pursue the complaint,
an employee is limited to voting against an incumbent legislator or against the cur-
rent administration. A ballot box exercise provides less recourse than a suit against
one’s labor union in federal or state trial court.

Under the Energy Reorganization Act (ERA), 42 U.S.C.S. § 5851, et seq., if the
complainant has made a prima facie showing, 42 U.S.C.S. § 5851(b)(3)(A), upon re-
ceipt of a complaint the secretary shall conduct an investigation without OSHA’s “as
he deems appropriate” language of the violation alleged. 42 U.S.C.S. § 5851(b)(2)(A).
If the ERA investigation reveals the complaint has merit and after a public hearing,
the secretary shall order preliminary relief and may order compensatory relief after
a final order is entered. 42 U.S.C.S. § 5851(b)(2)(A) and (B). Further, an employee
is given the right to file suit in federal court to require compliance with such an
order. 42 U.S.C.S. § 5851(e).

Under the adequate alternative remedy test, the administrative remedy provided
by OSHA, 29 U.S.C.S. § 660, § 11(c), is less adequate than the remedy under the
Energy Reorganization Act, 42 U.S.C.S. § 5851, et seq. Although OSHA entitles an
employee to file a complaint under 29 U.S.C.S. § 600, § 11(c), there is no provision
for an employee to bring a private action in federal court.

See 42 U.S.C.S. § 2000e-5(b).

See U.S.C.S. § 2000e-5(H)(1).

Under Title VII of the Civil Rights Act, 42 U.S.C.S. § 20004, et seq., an aggrieved
person is not left without a remedy if the administrative agency does not pursue
the complaint; the complainant is given permission to sue. Also, there is no agency
discretion language in the Title VII provision providing for agency investigation.
The employee’s remedy is more effective under Title VII than it is under OSHA, 29
U.S.C.S. § 660, et seq.

An employee is adequately protected contractually from retaliatory discharge. Em-
ployees who are fully covered and protected by a collective bargaining agreement
are barred from bringing an action in tort for a retaliatory discharge.

Syllabus by the Court

The remedy provided by the Occupational Safety and Health Administration §
11(c) (29 U.S.C. § 660[c] [1994]) for employees who allege that they have been dis-
charged in retaliation for filing complaints under that statute does not preclude the
filing of a Kansas common-law wrongful discharge claim under Kansas’s public pol-
icy exception to at-will employment.

On a certification of a question of law from the United States Court of Appeals
for the Tenth Circuit, ROBERT H. HENRY, judge.

COUNSEL: Stephen J. Dennis, of Overland Park, argued the cause and was on
the brief for appellant.

Rody P. Biggert, of Seyfarth, Shaw, Fairweather & Geraldson, of Chicago, Illinois,
argued the cause, andJohn L. Vratil, of Lathrop & Gage, L.L.C., of Overland Park,
was with him on the brief for appellee.

JUDGES: The opinion of the court was delivered by SIX, J.

OPINION BY: SIX

OPINION

[*198] [¥*297] The opinion of the court was delivered by

SIX, J.: The United States Court of Appeals for the Tenth Circuit has certified
the following question to this court under K.S.A. 60-3201:

“Does the remedy provided by OSHA § 11(c) [***2] [29 U.S.C. § 660(c) (1994)] for
employees who allege that they have been discharged in retaliation for filing com-
plaints under that statute preclude the filing of a Kansas common law wrongful dis-
charge claim under Kansas’s public policy exception to at-will employment?”

The answer is, “no.”

This case arises out of the March 11, 1994, firing of David Flenker, a worker at
Willamette Industries, Inc.’s (Willamette) corrugated paper manufacturing plant.
Willamette’s basis for firing Flenker was that he failed to comply with the terms
of the rehabilitation agreement he had signed under Willamette’s alcohol and drug
use policy. Flenker contends that he was fired because he [¥199] reported unsafe
working conditions to Willamette and the Occupational Safety and Health Adminis-
tration (OSHA).

Our analysis of the certified question is advanced by posing and answering two
secondary questions.
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1. Does the rule in Coleman v. Safeway Stores, Inc., 242 Kan. 804, 812-13, 752
P.2d 645 (1988), extend to situations other than the collective bargaining agreement
context? The answer is “yes.”

2. If Coleman extends beyond the collective bargaining context, is the remedy in
OSHA § 11(c) “adequate”? [***3] The answer is “no.”

FACTS

The Tenth Circuit Certification Order informs us that:

“Mr. Flenker worked as a Class C mechanic for Willamette, a corrugated paper
manufacturer. After a dispute with his temporary supervisor concerning the safety
of a piece of machinery known as a corrugated downstacker device, Mr. Flenker
made it known at the plant that he intended to file a complaint with OSHA regard-
ing the machinery.

“Mr. Flenker received a disciplinary warning as a result of the dispute with his
temporary supervisor. The next day, Mr. Flenker received a three-day suspension
from his supervisor for his improper installation of gauges and for the improper re-
pair of sprockets on the bandler line.

“Mr. Flenker later filed his OSHA complaint, alleging violations concerning the
safety of the corrugated downstacker and other matters. OSHA subsequently made
a surprise investigation of the Willamette plant. Although the downstacker met
OSHA slzfltfiety standards, OSHA found that several of Mr. Flenker’s other complaints
were valid.

“About a month later, plant manager Dale McGinnis terminated Mr. Flenker’s
employment, contending Mr. Flenker failed to obey the terms of a Rehabilitation
Agreement [***¥4] he had signed under Willamette’s Alcohol and Drug Use Policy.
Mr. Flenker claims he was fired because he reported unsafe working conditions to
Willamette and to OSHA.

[*%298] “Shortly after his termination, Mr. Flenker filed a section 11(c) retaliatory
discharge complaint with OSHA, which he later withdrew. Mr. Flenker was in-
formed, presumably by an OSHA employee, that because he had fixed the machine
in question, which had been a part of his section 11(c) claim, he no longer had a
claim under OSHA. In September 1995, he filed this action in state court. Willam-
ette removed the action to federal court pursuant to 28 U.S.C. § 1446(b).

“Mr. Flenker claims that he was discharged because he exercised his statutory
right to report unsafe working conditions to his employer. He seeks compensatory
damages for lost wages and benefits and emotional pain and suffering.”

[*200] Flenker chose to litigate his claims in state court; however, Willamette re-
moved the lawsuit to federal court.

DISCUSSION

We restate the certified question:

Does the remedy provided by OSHA § 11(c) for employees who allege that they
have been discharged in retaliation for filing complaints under that statute preclude
the filing [***5] of a Kansas common law wrongful discharge claim under Kansas’
public policy exception to at-will employment?

At-Will Employment and Exceptions

At-will employment is the general rule in Kansas. We said in Johnston v. Farmers
Alliance Mutual Ins. Co., 218 Kan. 543, 546, 545 P.2d 312 (1976): “In the absence
of a contract, expressed or implied, between an employee and his employer covering
the duration of employment, the employment is terminable at the will of either
party.”

We have recognized public policy exceptions to the at-will employment doctrine.
For a review of the Kansas case law, see Worth and Landis, Fire at Will? The Sta-
tus of Judicially Created Exceptions to Employment-at-Will in Kansas, 64 J.K.B.A.
22 (1995). The so-called whistle-blower’s exception was first announced in Palmer
v. Brown, 242 Kan. 893, 752 P.2d 685 (1988). Termination, in retaliation for the
good faith reporting of a co-worker’s or employer’s serious infraction of rules, regula-
tions, or law pertaining to public health, safety, and the general welfare, is an ac-
tionable tort. 242 Kan. at 900. Palmer involved an employee’s reporting of allegedly
improper medicaid billing practices [***6] to “unspecified authorities.” 242 Kan. at
894.

Willamette argues that Flenker has no independent state law tort claim, relying
on Polson v. Davis, 895 F.2d 705 (10th Cir. 1990). Federal courts in Kansas have
followed Polson’s interpretation of Kansas law (exceptions to the at-will employment
doctrine should be limited to situations where there is no adequate alternative rem-
edy), e.g., Conner v. Schnuck Markets, Inc., 906 F. Supp. 606, 614 (D. Kan. 1995).



91

[*201] Polson observed that Kansas federal district courts were split on whether
the public policy exception should be extended to cover conduct protected under a
statutory scheme, specifically the Kansas Act Against Discrimination (KAAD),
K.S.A. 44-1001 et seq. 895 F.2d at 709. Wynn v. Boeing Military Airplane Co., 595
F. Supp. 727 (D. Kan. 1984) held that the public policy exception permitting an
independent cause of action should apply in cases in which a worker’s termination
is alleged to stem from conduct proscribed by KAAD. Judge Theis in Wynn reasoned
that the fact that the various remedies might differ is sufficient to require recogni-
tion of a state common law remedy. 895 F.2d at 709. [*#*7]

In contrast, Judge Rogers in Tarr v. Riberglass, Inc., 1984 U.S. Dist. LEXIS
19784, No. 83-4234, 1984 WL 1481 (D. Kan. February 3, 1984), and Judge O’Connor
in the lower Polson decision, 635 F. Supp. 1130 (D. Kan. 1986), and Robinson v. Colt
Indus. Operating Corp., No. 84-2471 (unpublished D. Kan. March 5, 1986), held that
the availability of remedies under KAAD precludes expanding the remedies avail-
able at common law. 895 F.2d at 709.

Polson chose to follow the preclusive approach, discerning in Coleman v. Safeway
Stores, Inc., 242 Kan. at 813-14, a reliance on “inadequacy of arbitration to com-
pensate employees for torts committed by employers.” 895 F.2d at 709. Polson
[**299] concluded: “It appears that we must investigate the adequacy of the alter-
native remedy before classifying a situation as being under the public policy excep-
tion to the employment-at-will doctrine.” 895 F.2d at 709. Polson reasoned that this
court would adopt the view that KAAD provides an adequate and exclusive state
remedy for violations of the public policy at issue. 895 F.2d at 709. We note, how-
ever, that Polson seems to employ a strict view of “adequate,” finding there is no
evidence that the [*¥*8] remedies provided for in KAAD were “constitutionally inad-
equate to compensate plaintiff,” or “so inadequate to enforce the stated public policy
as to require bolstering by a common law cause of action.” 895 F.2d at 709-10.

Coleman v. Safeway Stores

Our discussion of Polson necessarily leads to a review ofColeman. Coleman is im-
portant here because our answer to the certified [*202] question is based on our
precedent, not on federal rulings interpreting Kansas law.

Coleman overruled Cox v. United Technologies, 240 Kan. 95, 727 P.2d 456 (1986),
Smith v. United Technologies, 240 Kan. 562, 731 P.2d 871 (1987), and Armstrong
v. Goldblatt Tool Co., 242 Kan. 164, 747 P.2d 119 (1987). The overruled cases in-
volved the interrelationship of Kansas tort law and the law of labor union contracts.
In each of the three overruled cases: (1) a discharged employee was covered by a
collective bargaining agreement, (2) the agreement prohibited the employee’s dis-
charge except for just cause, and (3) the employee was held not to have a cause of
action in tort for wrongful discharge. Colemanreasoned that a retaliatory discharge
action for filing a workers compensation [¥¥*9] claim is based on a violation of state
public policy independent of a collective bargaining agreement. 242 Kan. 804, Syl.
P1, 752 P.2d 645. Coleman also concluded that the arbitration procedures provided
for in the collective bargaining agreement were a “limited remedy,” and might not
result in the employee’s right being “adequately protected.” 242 Kan. at 813-14.

Preemption and Alternate Remedies Preclusion

Preemption is not an issue here. Willamette does not contend that OSHA pre-
empts state common-law retaliation claims. The Tenth Circuit in a footnote to its
certification order says “Congress did not intend for OSHA § 11(c) to occupy this
field of law, nor does OSHA conflict with state law, thereby preempting it. See,
Schweiss v. Chrysler Motors Corp., 922 F.2d 473, 475-76 (8th Cir. 1990).” Preemp-
tion is an application of law concept in which federal law must be applied to the
exclusion of state law for uniformity of interpretation. English v. General Electric
Co., 496 U.S. 72, 110 L. Ed. 2d 65, 110 S. Ct. 2270 (1990); see also, Annot., Federal
Pre-Emption of Whistleblower’s State-Law Action For Wrongful Retaliation, 99
A.L.R. Fed. 775, 810.

The alternative remedies [***10] doctrine at issue here, referenced sometimes as
preclusion, is a substitution of law concept. Under the alternative remedies doctrine,
a state or federal statute would be substituted for a state retaliation claim if the
substituted statute [¥203] provides an adequate alternative remedy. Bair v. Peck,
248 Kan. 824, 838, 811 P.2d 1176 (1991). Masters v. Daniel, Intern. Corp., 917 F.2d
455, 457 (10th Cir. 1990), relied on Polson.The question to ask in resolving recogni-
tion of a state tort claim for retaliatory discharge is whether the statutory remedy
is adequate and thus precludes the common-law remedy. 917 F.2d at 457 (held the
Energy Reorganization Act, 42 U.S.C. § 5851 et seq. [1994], provided an adequate
alternative remedy).
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Willamette argues that “the majority of other jurisdictions that have addressed
the issue preclude common law retaliatory discharge claims when there is an ade-
quate alternative state or federal remedy.” The large number of cases Willamette
cites is misleading. Most of them simply state the court’s conclusion without an
analysis of why the alternative remedy is adequate. See Walsh v. Consolidated
Freightways, Inc., 278 Ore. 347, 563 P.2d 1205, 1208 [***11] (“We feel that existing
remedies are adequate.”) Furthermore, two of Willamette’s cases, List v. Anchor
Paint Mfg. Co., 910 P.2d 1011, 1014 (Okla. 1996) (finding that the Age Discrimina-
tion in Employment Act, 29 U.S.C. § 621 et [**300] seq. [1994], precludes retaliatory
discharge claim), and Wehr v. Burroughs Corp., 438 F. Supp. 1052 (E.D. Pa. 1977)
(“The legislature would have provided additional relief in the [Human Rights] stat-
ute if it thought it necessary.”) evaluate the adequacy of statutory schemes other
than OSHA. Listand Wehr are not controlling of the ultimate question here, wheth-
er OSHA, in particular, provides an adequate alternative remedy. Because of the
Coleman rule that an alternative remedy must be adequate, whether a statute other
than OSHA is adequate is irrelevant here. The question is whether OSHA’s remedy
is adequate.

The Sub-issues

We now examine whether Coleman extends to situations other than collective bar-
gaining agreements. The parties have skirted this inquiry by focusing on Polsonand
other federal cases, in which the interrelation of state law and usually federal statu-
tory schemes was directly presented. [*¥*12] Coleman’s reasoning is a dominant in-
fluence in answering the certified question. Although Coleman arose in the collective
bargaining context, we extend its ruling to employees [¥204] protected by statutory
schemes such as OSHA. In Coleman, we said: “Our recognition of such causes of
action is limited to wrongful discharge in violation of state public policy clearly de-
clared by the legislature or by the courts.” 242 Kan. 804, Syl. P4, 752 P.2d 645. Ap-
plicability of the Coleman rule here, therefore, depends on whether whistle-blowing
is protected by a clearly declared public policy. It is. Palmerheld: “It is declared the
public policy of the State of Kansas to encourage citizens to report infractions of the
law pertaining to public health, safety, and the general welfare.” 242 Kan. 893, Syl.
P1, 752 P.2d 685.

Having extended Coleman’s shadow beyond the facts of collective bargaining, we
next ask: Is the remedy in OSHA § 11(c) [29 U.S.C. § 660(c)] “adequate”? We con-
clude it is not.

OSHA § 11(c) states:

“(1) No person shall discharge or in any manner discriminate against any em-
ployee because such employee has filed any complaint or instituted or caused to be
instituted any proceeding [***13] under or related to this chapter or has testified
or is about to testify in any such proceeding or because of the exercise by such em-
ployee on behalf of himself or others of any right afforded by this chapter.

“(2) Any employee who believes that he has been discharged or otherwise discrimi-
nated against by any person in violation of this subsection may, within thirty days
after such violation occurs, file a complaint with the Secretary alleging such dis-
crimination. Upon receipt of such complaint, the Secretary shall cause such inves-
tigation to be made as he deems appropriate. If upon such investigation, the Sec-
retary determines that the provisions of this subsection have been violated, he shall
bring an action in any appropriate United States district court against such person.
In any such action the United States district court shall have jurisdiction, for cause
shown to restrain violations of paragraph (1) of this subsection and order all appro-
priate relief including rehiring or reinstatement of the employee to his former posi-
tion with back pay.” 29 U.S.C. § 660(c)(1) and (2) (1994).

Willamette cites six cases in which the statutory remedies in OSHA were held to
be adequate: [***14] Miles v. Martin Marietta Corp., 861 F. Supp. 73 (D. Colo.
1994); King v. Fox Grocery Co., 642 F. Supp. 288, 290 (W.D. Pa. 1986); Grant v.
Butler, 590 So. 2d 254 (Ala. 1991); Corbin v. Sinclair Marketing, Inc., 684 P.2d 265
(Colo. App. 1984); Burnham v. Karl & Gelb, P.C., 1997 Conn. Super. LEXIS 645,
*11-15, 1997 WL 133399 *5-6 (Conn. Super. Ct. 1997); Walsh v. Consolidated
Freightways, [¥205] 278 Ore. 347, 563 P.2d 1205 (1977). None of the six cases fo-
cuses on a Coleman-style search for an adequate alternative remedy.

Willamette acknowledges four cases from New Jersey and California support
Flenker’s position that OSHA’s remedies should not preclude a state common-law
claim for retaliatory discharge: Jenkins v. Family Health Program, 214 Cal. App.
3d 440, 262 Cal. Rptr. 798 (1989); Hentzel v. Singer Co., 138 Cal. App. 3d 290, 188
Cal. Rptr. 159 (1982); Cerracchio v. Alden Leeds, Inc., 223 N.J. Super. 435, [**301]
538 A.2d 1292 (1988); and Lepore v. National Tool and Mfg. Co., 224 N.J. Super.
463, 540 A.2d 1296 (1988).
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The Ohio Supreme Court has also permitted a common-law tort retaliatory dis-
charge claim in an OSHA setting. Kulch v. Structural Fibers, Inc., 78 Ohio St. 3d
134, [***15] 677 N.E.2d 308 (1997). Kulch held that “an at-will employee who is dis-
charged or disciplined for filing a complaint with OSHA concerning matters of
health and safety in the workplace is entitled to maintain a common-law tort action
against the employer for wrongful discharge/discipline in violation of public policy.”
78 Ohio St. 3d at 162.

The Missouri Court of Appeals in Shawcross v. Pyro Products, Inc., 916 S.W.2d
342 (1995), a retaliatory discharge preemption case, has analyzed the inadequacy
of OSHA’s remedy:

“OSHA only allows an employee to file a complaint with the Secretary of Labor
who then decides whether to bring an action on the employee’s behalf. 29 U.S.C.
§ 660(c)(2) (1985). The employee’s right to relief is even further restricted in that
the complaint must be filed within thirty days of the discrimination or discharge.
Id. The decision to assert a cause of action is in the sole discretion of the Secretary
of Labor and the statute affords the employee no appeal if the Secretary declines
to file suit. Id. It is obvious from the language of the two statutes that although
an employee may obtain any type of relief possible under FLSA [Fair Labor [***16]
Standards Act] through the employee’s own actions, the relief available under OSHA
is limited to what the Secretary of Labor deems appropriate. It should also be noted
that unless an employee acts immediately and files a complaint with the Secretary
of Labor, there is no remedy available without the public policy exception.” 916
S.W.2d at 345.

Because of Coleman’s specific requirement that an alternative remedy be “ade-
quate,” we examine OSHA § 11 (c¢) in detail. The remedy under § 11(c), as
Shawecross observes, is the right to file a complaint with the Secretary of Labor. Wil-
lamette overstates what [¥206] happens next. Willamette suggests that upon receiv-
ing the complaint, “the Secretary is directed to investigate the complaint,” and if
the Secretary finds a violation, the Secretary “shall bring an action in any appro-
priate district court” to recover “all appropriate relief.” Willamette cites cases that
hold that “all appropriate relief” in the statute includes punitive damages,e.g., Reich
v. Skyline Terrace, Inc., 977 F. Supp. 1141 (N.D. Okla. 1997), and that the “federal
courts have the power to award any appropriate relief in a cognizable cause of ac-
tion brought pursuant [¥**17] to a federal statute.” Franklin v. Gwinnett County
Public Schools, 503 U.S. 60, 71, 117 L. Ed. 2d 208, 112 S. Ct. 1028 (1992).

Willamette neglects to point out clearly that OSHA § 11(c) says that the Secretary
“shall cause such investigation to be made as he deems appropriate,” and “if upon
such investigation, the Secretary determines that the provisions of this subsection
have been violated, he shall bring an action.” (Emphasis added.) As the certification
order notes no guidance is given “as to what factors the Secretary must or may con-
sider to constitute an investigation.” Flenker correctly comments that the Sec-
retary’s discretion is a significant limitation on the employee’s right of redress.
What would, in a common-law tort action, be the decision of the plaintiff and plain-
tiff’'s counsel is, under § 11(c), the decision of a government employee. The concerns
of the government employee could range from budget constraints to political pres-
sure. In addition the limitation period for filing an OSHA § 11(c) complaint is 30
days from discharge.

The Tenth Circuit in its certification order remarked: “This remedy [section 11(c)]
has been recognized as a ‘limited’ [***18] one, providing only for administrative pro-
ceedings and suit in federal court which may be brought by the Secretary if the Sec-
retary so elects. Holmes v. Schneider Power Corp., 628 F. Supp. 937, 939 (W.D. Pa.),
aff'd 806 F.2d 252 (3d. Cir. 1986).” We agree.

The facts here illustrate the type of agency ruling for which the employee cannot
receive redress. The certification order says that after Flenker filed his complaint
with OSHA, “Mr. Flenker was informed, presumably by [*#302] an OSHA employee,
that because he had fixed the machine in question, which had been a part of his
section [*207] 11(c) claim, he no longer had a claim under OSHA.” Section 11(c) (1)
declares discharge in retaliation for filing a complaint to be a violation of OSHA.
Fixing the defective equipment in question does not cancel the wrong of retaliatory
discharge. The OSHA statute, however, does not appear to provide a second chance
for Flenker to try to convince the agency to see things his way.

The inadequacy of the OSHA remedy is not outweighed by the factors cited by
Willamette. Willamette suggests that under OSHA (1) there is a lower burden of
proof, (2) the Secretary of Labor has considerable resources and expertise [*¥%19]
in investigating the complaint, (3) the available federal discovery process is for gath-
ering evidence for use at trial, and (4) the employee has the Secretary’s experienced
representation at trial without cost to the employee. If the complaint is only half-
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heartedly investigated, or a suit is not filed by the Secretary of Labor, the OSHA
factors do not benefit the discharged employee at all.

In evaluating the collective bargaining remedy we held to be inadequate in Cole-
man, we noted: “The factfinding process in arbitration does not equate with judicial
factfinding. Rules of evidence do not usually apply; the rights and procedures com-
mon to civil trials such as discovery, compulsory process, cross-examination, and tes-
timony under oath are often severely limited or unavailable.” 242 Kan. at 814 (citing
Alexander v. Gardner-Denver Co., 415 U.S. 36, 56-57, 39 L. Ed. 2d 147, 94 S. Ct.
1011 [1974]). The same observation can be made about the investigation that the
Secretary of Labor is directed to make under OSHA § 11(c).

We noted in Coleman that the decision to enter a collective bargaining agreement
is made by majority vote. Such agreements are not designed to protect [**¥20] indi-
vid(lilal workers, but to balance the individual against the collective interest. We
said:

“The potential result of a union’s emphasis on the collective good is that, in some
cases, the employee may be left without a remedy for an employer’s violation of
state public policy. Here, Coleman’s union has decided for the good of the union not
to support Coleman’s claim by arbitration. If there is no independent state action
for retaliatory discharge, and no avenue for Coleman to pursue her state public pol-
icy right against her employer, Coleman is limited to proceeding against her rep-
resentative, the union, in federal or state court under * * * the [¥208] [Labor Man-
agement Relations Act] for her union’s breach of its duty of fair representation.” 242
Kan. at 814-15.

Similarly, under OSHA § 11(c), the decision to pursue an employee’s claim of re-
taliatory discharge is made by an administrative agency. Unless there is some kind
of administrative appeal of OSHA’s decision not to pursue the complaint, which nei-
ther party has suggested exists, an employee is limited to voting against an incum-
bent legislator or against the current administration. A ballot box exercise provides
less recourse than [*¥%21] a suit against one’s labor union in federal or state court,
which we found inadequate in Coleman. 242 Kan. at 814-15.

Other Federal Statutory Remedies

It is instructive to compare OSHA § 11(c) to other federal statutory remedies.
Under the Energy Reorganization Act (ERA), if “the complainant has made a prima
facie showing,” 42 U.S.C. § 5851(b)(3)(A), “upon receipt of a complaint * * * the Sec-
retary shall conduct an investigation [without OSHA’s ‘as he deems appropriate’
language] of the violation alleged.” (Emphasis added.) § 5851(b)(2)(A). If the ERA
investigation reveals the complaint has merit and after a public hearing, the Sec-
retary shall order preliminary relief and may order compensatory relief after a final
order is entered. 42 U.S.C. § 5851(b)(2)(A) and (B). Further, an employee is given
the right to file suit in federal court to require compliance with such an order. 42
U.S.C. § 5851(e).

Under the adequate alternative remedy test, the administrative remedy provided
by OSHA § 11(c) is less adequate than the remedy under the ERA. Although OSHA
entitles an employee to file a complaint under [**303] § 11(c), there is no provision
for an employee to bring a private [***22] action in federal court.

We next turn to examine the employment discrimination provisions of the Civil
Rights Act. 42 U.S.C. § 2000a et seq. (1994). Title VII provides in part:

“Whenever a charge is filed * * * alleging that an employer * * * has engaged
in an unlawful employment practice, the [Equal Employment Opportunity] Commis-
sion shall serve a notice of the charge * * * and shall make an investigation there-
of.” 42 U.S.C. § 2000e-5(b) (1994).

[*209] “The person * * * aggrieved shall have the right to intervene in a civil ac-
tion brought by the Commission. ¥ * * If a charge filed with the Commission * * *
is dismissed by the Commission, or if within one hundred and eighty days from the
filing of such charge * * * the Commission has not filed a civil action under this
section * * * the Commission * * * shall so notify the person aggrieved and within
90 days * * * a civil action may be brought against the respondent named in the
charge * * * by the person claiming to be aggrieved.” 42 U.S.C. § 2000e-5(f)(1).

Under Title VII, the aggrieved person is not left without a remedy if the adminis-
trative agency does not pursue the complaint; the complainant is given permission
to sue. [¥*%23] Also, there is no agency discretion language in the Title VII provision
providing for agency investigation. The employee’s remedy is more effective under
Title VII than it is under OSHA.

Polson was correct in surmising the Kansas rule to be that an adequate alter-
native remedy precludes a common-law retaliatory discharge action. However, nei-
ther the Polson facts nor KAAD is before us here. This is an OSHA case. We are
not reviewing Polson’s conclusion that we would find that KAAD provided an “ade-



95

quate and exclusive state remedy for violations of the public policy enunciated
therein.” 895 F.2d at 706.

Coleman, while never specifically saying so, assumes that an adequate alternative
remedy would preclude a common-law cause of action for retaliatory discharge. The
cases overruled by Coleman (Cox, Smith,and Armstrong) make the same assump-
tion.

In Cox, we said: “An employee is adequately protected contractually from retalia-
tory discharge.” (Emphasis added.) 240 Kan. at 99. In Smith we said, “In Cox, we
declined to extend the tort of retaliatory discharge * * * [citation omitted] to in-
clude an employee adequately protected [**%24] contractually from such discharge
by a collective bargaining agreement.” (Emphasis added.) 240 Kan. at 572. In Arm-
strong, we held that the decision in Cox controlled, and plaintiffs who are “fully cov-
ered and protected by a collective bargaining agreement” are barred from bringing
an action in tort for a retaliatory discharge. (Emphasis added.) 242 Kan. at 168.

The Colemanmajority found the arguments in the Cox and Armstrong dissents
persuasive, and, applying the adequate alternative [¥210] remedy test, held that Cox
“did not fully recognize the limited remedy afforded the injured employee through
collective bargaining.” 242 Kan. at 813. Thus, Coleman overruled Cox, Smith, and
Armstrong on the ground that the overruled cases wrongly found the remedy under
the collective bargaining agreements to be adequate, not on the ground that “ade-
quacy” was not the test. Coleman, Cox, Smith, and Armstrong apply the same “ade-
quate remedy” test.

We answer the certified question in the negative, on the ground that OSHA §
11(c) (29 U.S.C. § 660[c]) does not provide an adequate alternative remedy under
the facts certified [***25] here.

SANDRA SHAWCROSS, aAND GAYE BAILEY, PLAINTIFFS/APPELLANTS,
vs. PYRO PRODUCTS, INC., DEFENDANT/RESPONDENT.
NO. 67859
COURT OF APPEALS OF MISSOURI, EASTERN DISTRICT, DIVISION FOUR
916 S.W.2d 342; 1995 Mo. App. LEXIS 2126

December 26, 1995, OPINION FILED

PRIOR HISTORY: [**1] Appeal from the Circuit Court of Jefferson County. Hon.
John L. Anderson.

DISPOSITION: We reverse and remand for further proceedings.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiff former employees sought review of a decision
of the Circuit Court of Jefferson County (Missouri), which dismissed, for failure to
state a claim upon which relief could be granted, their petition against defendant
former employer for wrongful discharge under Missouri’s public policy exception to
the employment at-will doctrine, based on their allegation that they were fired in
retaliation for complaints about safety problems.

OVERVIEW: The employees alleged that the employer’s fireworks production fac-
tory was unsafe. When their employer learned that they had contacted the United
States Department of Labor to determine if any of the conditions at the factory
plant violated the Occupational Safety and Health Act (OSHA), they were fired. The
employer argued that OSHA provided their exclusive remedy. The court reversed
the trial court’s dismissal of their petition against the employer for wrongful dis-
charge. The court held that the employees’ allegations were sufficient to state a
claim for wrongful discharge under Missouri’s public policy exception to the employ-
ment at will doctrine for a discharge precipitated by an employee’s report of viola-
tions of law or public policy. Under OSHA, 29 U.S.C.S. § 660(c)(2), an employee
could file a complaint for wrongful discharge within 30 days after the discharge, but
the Secretary of Labor had sole discretion to determine whether to bring a wrongful
discharge action in federal court. Because OSHA did not provide a complete remedy,
it did not displace the common law remedy under Missouri’s public policy exception
to the employment at will doctrine.

OUTCOME: The court reversed the circuit court’s dismissal of the employees’ peti-
tion.

CORE TERMS: public policy exception, at-will, wrongful discharge, statutory rem-
edy, state law, pre-emption, wrongful discharge, occupational safety, cause of action,
retaliatory discharge, reporting, working conditions, plant, Health Act OSHA, En-
ergy Reorganization Act, federal law, common law, state remedies, employee’s
rights, remedy provided, remedy available, sole discretion, remedial measures, rein-
statement, discharging, discharged, pre-empted, pre-empts, contacted, factory
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In reviewing a trial court’s dismissal of an action, the appellate court accepts as
true the facts properly pleaded, giving the averments a liberal construction and
making those reasonable inferences fairly deducible from the facts stated. Viewing
the pleadings in this light, the court determines if the pleader has demonstrated
any basis for relief.

An employer may discharge an at-will employee, with or without cause, and not
be subject to wrongful discharge liability. However, while employers may terminate
employees at-will for no reason, or for an arbitrary or irrational reason, there is no
right to discharge an employee for an unlawful reason or purpose which goes
against public policy.

When the discharge of an at-will employee violates a clear mandate of public pol-
icy, the employee has a wrongful discharge claim. Missouri courts have recognized
four categories of cases under the public policy exception: (1) discharge of an em-
ployee because of his or her refusal to perform an illegal act; (2) discharge because
an employee reported violations of law or public policy to superiors or public au-
thorities; (3) discharge because an employee participated in acts that public policy
would encourage, such as jury duty, seeking public office, asserting a right to collec-
tive bargaining, or joining a union; and (4) discharge because an employee filed a
worker’s compensation claim. Missouri courts have limited the public policy excep-
tion to apply only to those cases when the discharge of an employee violates a con-
stitutional provision, a statute, or a regulation based on a statute.

The Occupational Safety and Health Act (OSHA) prohibits employers from dis-
charging or discriminating in any way against an employee because that employee
has filed a complaint, instituted an action, or otherwise exercised any right avail-
able under OSHA. 29 U.S.C.S. § 660(c)(1).

The Occupational Safety and Health Act permits an employee to file a complaint
with the Secretary of Labor within 30 days after the discrimination or discharge has
occurred. 29 U.S.C.S. § 660(c)(2). The Secretary has sole discretion in deciding
whether to bring an action in federal court regarding the employee’s rights. 29
U.S.C.S. § 660(c)(2). Should the Secretary choose to do so, the statute allows for re-
instatement of the employee to the employee’s former position with back pay. 29
U.S.C.S. § 660(c)(2). The statute provides no means of appeal for an employee whose
complaint is not acted upon by the Secretary. 29 U.S.C.S. § 660(c)(2).

The Occupational Safety and Health Act does not bar a state wrongful discharge
claim.

The remedial measures provided for in the Occupational Safety and Health Act
do not preempt a state law wrongful discharge claim.

Preemption can occur when (1) federal law expressly preempts state law; (2) fed-
eral law occupies the field so completely that preemption may be inferred; or (3)
there is a conflict between federal and state law.

The Occupational Safety and Health Act only allows an employee to file a com-
plaint with the Secretary of Labor who then decides whether to bring an action on
the employee’s behalf. 29 U.S.C.S. § 660(c)(2). The employee’s right to relief is even
further restricted in that the complaint must be filed within 30 days of the discrimi-
nation or discharge. 29 U.S.C.S. § 660(c)(2). The decision to assert a cause of action
is in the sole discretion of the Secretary of Labor and the statute affords the em-
ployee no appeal if the Secretary declines to file suit.

A statutory remedy shall not be deemed to supersede and displace remedies other-
wise available at common law in the absence of language to that effect unless the
statutory remedy fully comprehends and envelopes the remedies provided by com-
mon law.

JUDGES: CLIFFORD H. AHRENS, Presiding Judge. James A. Pudlowski and
Stanley A. Grimm, JJ., concur.

OPINION BY: CLIFFORD H. AHRENS

OPINION

[*343] Plaintiffs appeal the circuit court’s dismissal of their petition for wrongful
discharge against their employer under Missouri’s public policy exception to the em-
ployment at-will doctrine for failure to state a claim upon which relief can be grant-
ed. Plaintiffs alleged defendant violated public policy by firing them in retaliation
for filing complaints regarding the safety problems in defendant’s factory. We re-
verse and remand.

In reviewing a trial court’s dismissal of an action, “we accept as true the facts
properly pleaded, giving the averments a liberal construction and making those rea-
sonable inferences fairly deducible from the facts stated.” Petersimes v. Crane Co.,
835 S.W.2d 514, 515 (Mo. App. 1992). Viewing the pleadings in this light, we deter-
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mine if the pleader has demonstrated any basis for relief. Luethans v. Washington
University, 838 SW.2d 117, 119 (Mo. App. 1992).

Plaintiffs, in [**2] their petition, alleged the following facts: Plaintiffs, Sandra
Shawcross and Gaye Bailey were employed by defendant Pyro Products, Inc., in its
fireworks production factory in Jefferson County, Missouri. Plaintiffs concede they
were employees at-will. On numerous occasions prior to March 23, 1994, they com-
plained to defendant that working conditions in defendant’s plant were unsafe.
Plaintiffs also contacted the United States Department of Labor to determine if any
of the conditions at defendant’s plant violated the Occupational Safety and Health
Act (“OSHA”). On March 23, 1994, plaintiffs met with Ronald Walker, an officer of
defendant, discussed their concerns regarding safety in the plant, and informed Mr.
Walker that they had contacted the Department of Labor. On March 24, 1994, de-
fendant discharged plaintiffs as a direct result of their contacting the Department
of Labor.

Generally, an employer may discharge an at-will employee, with or without cause,
and not be subject to wrongful discharge liability. Dake v. Tuell, 687 S.W.2d 191,
193 (Mo. 1985). However, this court, while recognizing that employers may termi-
nate employees at-will “for no reason, or for an arbitrary or [**3] irrational reason,”
has specifically determined that there is no right to discharge an employee for an
unlawful reason or purpose which goes against public policy, and has recognized the
public policy exception to employment at-will. Petersimes, 835 S.W.2d at 516.

When the discharge of an at-will employee violates a clear mandate of public pol-
icy, this court has determined that the employee has a wrongful discharge claim.
Id. The courts of this state have recognized four categories of cases under the public
policy exception: (1) discharge of an employee because of his or her refusal to per-
form an illegal act; (2) discharge because an employee reported violations of law or
public policy to superiors or public authorities; (3) discharge because an employee
participated in acts that public policy would encourage, such as jury duty, seeking
public office, asserting a right to collective bargaining, or joining a union; and (4)
discharge because an employee filed a worker’s compensation claim. Lynch v.
Blanke Baer and Bowey Krimko, Inc., 901 S.W.2d 147, 150 (Mo. App. 1995).

The courts of this state have limited the public policy exception to apply only to
those cases when [*#4] the discharge of an employee violates a constitutional provi-
sion, a statute, or a regulation based on a statute. See Luethans, 838 S.W.2d at 120.

Plaintiffs’ petition asserts a wrongful discharge action under Missouri’s public pol-
icy exception to the employment at-will doctrine. [¥344] Plaintiffs alleged in their
petition that their discharge by defendant violated OSHA because that section pro-
tects employees reporting to the Department of Labor from retaliatory discharge. 29
U.S.C. § 660(c)(1) (1985). OSHA prohibits employers from discharging or discrimi-
nating in any way against an employee because that employee has filed a complaint,
instituted an action, or otherwise exercised any right available under OSHA. Id.

Plaintiffs further alleged that because the purpose of OSHA is to assure workers
“safe and healthy working conditions” and because OSHA prohibits employers from
discharging employees for exercising their rights under OSHA, defendant’s dis-
charge of plaintiffs was a violation of public policy. Plaintiffs alleged they were em-
ployed by defendant at-will. They alleged that OSHA promotes public policy by en-
suring safe working conditions. Finally, they alleged defendant [**5] violated public
policy when it fired plaintiffs for reporting to the Department of Labor. We believe
plaintiffs have alleged facts sufficient to state a claim for wrongful discharge under
Missouri’s public policy exception.

Defendant argues that the public policy exception does not apply to cases such as
this one where the statute, which is the basis for the public policy exception, pro-
vides its own remedy. OSHA permits an employee to file a complaint with the Sec-
retary of Labor within thirty days after the discrimination or discharge has oc-
curred. 29 U.S.C. § 660(c)(2) (1985). The Secretary has sole discretion in deciding
whether to bring an action in federal court regarding the employee’s rights. Id.
Should the Secretary choose to do so, the statute allows for reinstatement of the em-
ployee to the employee’s former position with back pay. Id. The statute provides no
means of appeal for an employee whose complaint is not acted upon by the Sec-
retary. Id. Defendant contends the remedy provided by the statute is the exclusive
remedy available to employees in those situations.

Defendant bases its argument on this court’s decision in Hendrix v. Wainwright
Industries, [**6] 755 S.W.2d 411 (Mo. App. 1988). The employee in Hendrix did not
allege the employer’s actions violated Missouri’s public policy, as plaintiffs have in
the instant case. 755 S.W.2d at 412-413. The petition in Hendrix asserted only a
conspiracy to violate OSHA. However, defendant points to the general statement of
law in Hendrix:
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Any remedy for retaliatory discharge must come from within the agency. There
is no private cause of action for violation of the Occupational Safety and Health Act.

Id. at 413. This pronouncement of the law was taken from Taylor v. Brighton
Corp., 616 F.2d 256, 264 (6th Cir. 1980). Since Taylor, the Eighth Circuit has exam-
ined the same issue and determined that OSHA does not bar a state wrongful dis-
charge claim. Schweiss v. Chrysler Motors Corp., 922 F.2d 473, 475 (8th Cir. 1990).
In Schweiss, as in the instant case, the plaintiff alleged she was discharged for re-
porting violations of OSHA at her workplace. Schweiss, 922 F.2d at 474. The Eighth
Circuit determined that those allegations were sufficient to state a cognizable claim
under Missouri law. Id. The only issue which remained for the court’s decision [¥*7]
was whether OSHA pre-empted plaintiff’s state law claim. Id.

The Eighth Circuit found no language in the statute expressly pre-empting state
law. Schweiss, 922 F.2d at 474. It also found no reason to infer pre-emption from
the language of the statute, noting that “l{OSHA] expressly allows for state regula-
tion in the occupational safety field of law.” Id. The court specifically held that the
remedial measures provided for in OSHA did not preempt a state law wrongful dis-
charge claim. Id. at 475.

In reaching its decision in Schweiss, the Eighth Circuit relied on a recently de-
cided U.S. Supreme Court case, English v. General Electric Co., 496 U.S. 72, 78-
79, 110 S. Ct. 2270, 110 L. Ed. 2d 65, 74 (1990). In English, the Supreme Court
examined whether the Energy Reorganization Act of 1974 pre-empted a state law
tort claim. That statute provides remedial measures to retaliatory discharge similar
to those provided for in OSHA. 42 U.S.C. § 5851 (1995). Although defendant dis-
agrees, we believe the issue in this case is also whether [*345] OSHA pre-empts
plaintiff’'s wrongful discharge claim. Pre-emption can occur when: (1) federal law ex-
pressly pre-empts [*#8] state law; (2) federal law occupies the field so completely
that pre-emption may be inferred; or (3) there is a conflict between federal and state
law. English, 496 U.S. at 78-79. The Supreme Court found no pre-emption of the
state tort claim by the federal statute, noting, “ordinarily the mere existence of a
federal regulatory or enforcement scheme, even one as detailed as [the Energy Reor-
ganization Act], does not by itself imply pre-emption of state remedies.” Id. at 80.
The court found no actual conflict between the federal and state remedies, and thus
no pre-emption. Id. at 81. The Eighth Circuit applied English to the facts of
Schweiss and held that OSHA allows a state wrongful discharge claim under Mis-
souri’s public policy exception. Schweiss, 922 F.2d at 475.

We believe Schweiss and English promote the more just policy of allowing plain-
tiffs remedies in addition to the single narrow remedy provided by OSHA. For these
reasons, we follow Schweiss and English.

Defendant further contends that state law simply does not apply where a federal
statutory remedy exists, regardless of preemption. Defendant relies on Clark v. Bev-
erly Enterprises-Missouri, [*%9] 872 S.W.2d 522, 525 (Mo. App. 1994) for this rule.
However, the rule is merely dicta in Clark. The statute in Clark did not provide
a remedy and plaintiff was allowed to assert a private cause of action. Defendant
also relies on Prewitt v. Factory Motor Parts, Inc., 747 F. Supp. 560, 565 (W.D. Mo.
1990), which was cited by the Western District in Clark as authority for this rule.
Prewitt is distinguishable.

The employee in Prewitt brought suit for wrongful discharge under the Fair Labor
Standards Act (“FLSA”). 29 U.S.C. § 215(a)(3) (1965). In Count I of the employee’s
complaint, she alleged wrongful discharge under FLSA. Id. at 561. Count II was a
claim for wrongful discharge under Missouri’s public policy exception to the employ-
ment at-will doctrine. Id. The federal district court concluded the employee had not
stated a claim upon which relief could be granted as to Count II. 747 F. Supp. at
565. The court reasoned that FLSA provided a complete range of remedies for the
employee and thus the public policy exception did not apply in that instance. Id.

The distinction between Prewitt and the instant case lies in the statutory rem-
edies. [**10] FLSA allows an employee to bring a claim in either federal or state
court to recover “employment, reinstatement, promotion, and the payment of lost
wages and an additional equal amount as liquidated damages.” 29 U.S.C. § 216(b)
(1995 Supp.). In contrast, OSHA only allows an employee to file a complaint with
the Secretary of Labor who then decides whether to bring an action on the employ-
ee’s behalf. 29 U.S.C. § 660(c)(2) (1985). The employee’s right to relief is even fur-
ther restricted in that the complaint must be filed within thirty days of the discrimi-
nation or discharge. Id. The decision to assert a cause of action is in the sole discre-
tion of the Secretary of Labor and the statute affords the employee no appeal if the
Secretary declines to file suit. Id. It is obvious from the language of the two statutes
that although an employee may obtain any type of relief possible under FLSA
through the employee’s own actions, the relief available under OSHA is limited to
what the Secretary of Labor deems appropriate. It should also be noted that unless
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an employee acts immediately and files a complaint with the Secretary of Labor,
there is no remedy available without the public [*#11] policy exception. We agree
that, in instances such as Prewitt, a complete statutory remedy should replace the
common law remedy, but such a result should not occur, in cases such as this,
where the statutory remedy is incomplete.

A statutory remedy shall not be deemed to supersede and displace remedies other-
wise available at common law in the absence of language to that effect unless the
statultory remedy fully comprehends and envelopes the remedies provided by com-
mon law.

Prewitt, 747 F. Supp. at 565, citing Detling v. Edelbrock, 671 S.W.2d 265, 271-
272 (Mo. banc 1984).

We find OSHA does not provide a complete remedy and therefore we conclude
that Missouri’s public policy exception is applicable [¥346] notwithstanding the ex-
istence of the federal statutory remedy under OSHA. Plaintiffs have stated a claim
of wrongful discharge under the public policy exception to Missouri’s employment
at-will doctrine.! We reverse and remand for further proceedings.
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OPINION

[*108] KAREN LECRAFT HENDERSON, Circuit Judge: Appellant Roger Wood
seeks review of the district court’s dismissal of his appeal from the decision of the
Department of Labor (DOL) declining to file suit on his behalf for retaliatory dis-
charge under section 11(c) of the Occupational Safety and Health Act (Act), 29
U.S.C. § 660(c). The district court held that the DOL’s decision not to sue was com-
mitted to the agency’s discretion by law and thus not subject to judicial review pur-
suant to the United [¥*2] States Supreme Court’s decision in Heckler v. Chaney, 470
U.S. 821, 84 L. Ed. 2d 714, 105 S. Ct. 1649 (1985). In light of the limited issue Wood
raises on appeal, we affirm the district court’s dismissal of his complaint but on a
different ground.

I. Wood was employed as a senior electrician by United Engineers and Construc-
tors (UE&C)! at the Johnston Atoll Chemical Agent Disposal System (JACADS).2
JACADS is a facility consisting of several chemical weapons incinerators located on
the Johnston Atoll in the Pacific Ocean. The facility is operated by UE&C pursuant
to a U.S. Army contract to dismantle and destroy the lethal chemical weapons stock-
pile stored on the island. Due to the type of weapon handled at JACADS, the work-
ing 1%{onditions at the facility are probably as dangerous as any undertaken in the
wor

1 We express no opinion on the merits of plaintiffs’ claims.

1UE&C is a subsidiary of Raytheon Industries.

20n a motion to dismiss, the facts as alleged in the complaint are taken as true and all rea-
sonable inferences therefrom are drawn in the plaintiff’s favor. See Sugar D. Co. v. Niagara
Frontier Tariff Bureau, Inc., 476 U.S. 409, 411, 90 L. Ed. 2d 413, 106 S. Ct 1922 (1986).
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[*#3] According to his complaint, before working at JACADS, Wood was employed
at the Pine Bluff Arsenal in Arkansas, where he gained extensive experience in the
field of chemical weapons destruction, making over 1000 “toxic entries”® with var-
ious levels of protective clothing and respirators. Upon his arrival at JACADS in
1990, Wood discovered that management and many of his co-employees failed to ap-
preciate the dangers associated with the destruction of chemical weapons. In par-
ticular, he found basic safety equipment and training, the norm at Pine Bluff, inad-
equate at JACADS. As a result, Wood began making a number of safety complaints
about conditions at the facility. In November 1990, Wood’s concerns were confirmed
when an investigation conducted [*109] by the Occupational Safety and Health Ad-
ministration (OSHA) resulted in the issuance of a “serious”* citation for two viola-
tions. The violations included the provision of unapproved respirators, 29 C.F.R. §
1910.134(c), and the standby team’s use of improper protective equipment, 29 C.F.R.
§ 1910.134(e)(3)(iii). Coincident with the citation, OSHA mandated that all toxic en-
tries be [¥¥4] discontinued until JACADS complied with a schedule of specific safety
precautions.

Subsequently, Wood and his supervisors had a number of clashes regarding safety
issues at JACADS. The supervisors saw many of Wood’s allegations as scare tactics,
intended to frighten his co-workers. The disputes culminated in Wood’s refusal to
work in a toxic area because UE&C had not provided him with new corrective
lenses for the facepiece of his protective mask. Because he had already received a
final reprimand for refusal to work,> Wood was discharged for insubordination on
February 4, 1991.

[**5] On February 15, 1991 Wood filed a complaint with OSHA alleging that his
discharge violated section 11(c)(2) of the Act, which prohibits reprisals against em-
ployees who raise health and safety concerns. See 29 U.S.C. § 660(c).6 OSHA re-
gional investigator John Braeutigam was initially assigned to investigate Wood’s al-
legations and, based on his investigation, the San Francisco Regional OSHA Office
concluded that UE&C had violated section 11(c)(2) of the Act by terminating Wood
for making safety complaints about the conditions at JACADS. When attempts at
settlement proved unsuccessful, the Regional Office forwarded the complaint to the
DOL Regional Solicitor with the recommendation that “a case be filed on Wood’s be-
half.” After further research, the Regional Solicitor concluded that the case was in-
appropriate for litigation due to a possible jurisdictional conflict with the Depart-
ment of the Army (Army), which, he concluded, was responsible for setting the safe-
ty standards at JACADS. As a result, DOL’s Office of the Solicitor (DOL Solicitor)
referred Wood’s claim to the Army. The Army conducted its own investigation and,
in February 1996, finally returned [**6] the case to DOL without taking any action.

In April 1996 OSHA and the DOL Solicitor reviewed Wood’s case again. In a let-
ter dated May 3, 1996 the OSHA Assistant Secretary notified Wood that OSHA
would take no further action. Explaining that the right to refuse to work is very
limited, the Assistant Secretary concluded that Wood’s refusal to participate in toxic
entries did not meet the applicable legal test and thus his termination did not vio-
late section 11(c). The Assistant Secretary also [**7] suggested that UE&C’s prob-
able jurisdictional defense based on the Army’s [*110] authority over JACADS
would “further complicate the litigation.”

On October 2, 1998 Wood filed the instant action seeking judicial review of the
DOL Secretary’s decision declining to bring a civil action on his behalf pursuant to
section 11(c)(2) of the Act. Count I of his complaint alleged that the Secretary “de-
termined that Raytheon, [Wood’s] employer, had violated 29 U.S.C. § 660(c)” and
then “unlawfully declined to file suit in an appropriate U.S. district court against
Raytheon.” Compl. P P 57-58. Counts II and III alternatively charged that the state-
ment of reasons regarding the decision not to sue contained in the Assistant Sec-

3 A toxic entry is an entry into an environment where toxic contamination exists. See Compl.
P 15.

4“Serious” means a “hazard, violation or condition such that there is a substantial probability
that death or serious physical harm could result.” See 29 C.F.R. § 1960.2(v).

50n February 2, 1991 Wood had received and signed a “FINAL REPRIMAND” letter detailing
his refusal to work as directed. The reprimand stated that “any further incidents, in which your
actions are interpreted as insubordination * * * will result in the immediate termination of
your employment at JACADS.” JA 123.

6Section 660(c) has three subsections. Defining “protected activity” under the Act, section
660(c)(1) provides: “No person shall discharge or in any manner discriminate against any em-
ployee because * * * of the exercise by such employee * * * of any right afforded by this chap-
ter.” 29 U.S.C. § 660(c)(1). Section 660(c)(2) provides the complaint procedure and describes the
prohibited action, see infra p. 6, and section 660(c)(3) sets forth the Secretary’s notice deadline
once a complaint is filed.
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retary’s May 3, 1996 letter violated the Administrative Procedure Act (APA), 5
U.S.C. § 706(2)(a).” Defendants DOL and the DOL Secretary moved to dismiss.

[*%8] On June 23, 2000 the district court dismissed Wood’s complaint, concluding
that the Secretary’s decision declining to bring a section 11(c) suit was not judicially
reviewable. Wood v. Herman, 104 F. Supp. 2d 43, 48 (D.D.C. 2000). The district
court relied on the holding in Heckler v. Chaney, 470 U.S. 821, 84 L. Ed. 2d 714,
105 S. Ct. 1649 (1985), in which the Supreme Court declared that an agency deci-
sion declining to initiate an enforcement action is generally “presumed immune from
judicial review” unless the statute “has provided guidelines for the agency to follow
in exercising enforcement powers.” Wood v. Herman, 104 F. Supp. 2d at 45-46
(D.D.C. 2000) (quoting Chaney, 470 U.S. at 832-33).8 “Unable to discern any mean-
ingful guidelines for the Secretary to follow in deciding whether to bring an enforce-
ment action,” the district court held that “the Chaney presumption of
nonreviewability must govern.” 104 F. Supp. 2d at 46. Without separately discussing
the*APA claims, the district court dismissed the entire action. This appeal followed.

[**9] II.

On appeal, as he did in the district court, Wood frames the issue as “whether the
Secretary of Labor’s decision not to bring an enforcement action, despite having
found a violation under 29 U.S.C. § 660(c), is reviewable.” Appellant’s Br. at 2. We
review the dismissal of Wood’s complaint de novo. Gilvin v. Fire, 259 F.3d 749, 756
(D.C. Cir. 2001). In deciding a purely legal question, we need not adopt the rea-
soning relied upon below. See Eldred v. Reno, 345 U.S. App. D.C. 89, 239 F.3d 372,
374-75 (D.C. Cir. 2001). While we affirm the district court’s dismissal of Count I,
we do so on a different basis from the one used below. We conclude that Count I
fails to state a claim on which relief can be granted, Fed. R. Civ. P. 12(b)(6), because
‘Kle Secretary did not determine that Wood’s discharge violated section 11(c) of the

ct.

In challenging the Secretary’s non-enforcement decision, Wood relies principally
upon the language of section 11(c)(2). We allow Wood to fall on his statutory
“svzkord.” The pertinent language of section 11(c)(2) of the Act provides:

[*111]

Any employee who believes that he has been discharged or otherwise discrimi-
nated [**10] against by any person in violation of this subsection may * * * file a
complaint with the Secretary alleging such discrimination. Upon receipt of such
complaint, the Secretary shall cause such investigation to be made as he deems ap-
propriate. If upon such investigation, the Secretary determines that the provisions
of this subsection have been violated, he shall bring an action in any appropriate
United States district court against such person * * *

29 U.S.C. § 660(c)(2) (emphasis added). Count I mirrors the statutory language,
alleging that the Secretary determined that Wood’s employer had violated section
11(c)(2) and then “unlawfully failed to bring an action.” In light of the congressional
mandate reflected by the “shall” language, Wood argues, the Chaney presumption
of non-reviewability is inapplicable.

Wood’s contention is based on the premise that the Secretary’s statutory duty to
bring suit under section 11(c)(2) arises only if the Secretary first finds a violation.
As discussed below, the Secretary made no such determination here and concluded
instead that Wood’s refusal to work was not protected activity under the Act. Wood
appears to view [**11] the Secretary’s determination that the subsection was not
violated and the Secretary’s decision not to bring suit as two sides of the same coin
so that he may challenge the latter without regard to the former. As the complaint
itself appears to recognize, however, the Secretary’s determination that section
11(c)(2) has been violated at all is a requisite precondition to her enforcement deci-
sion. Count I alleges “the Secretary conducted an investigation into plaintiff’s claim
of retaliation; confirmed its merits; and determined that Raytheon, plaintiff's em-
ployer, had violated 29 U.S.C. § 660(c) by terminating plaintiff in retaliation for pro-
tected activity.” Compl. P 57 (emphasis added). In his Reply Brief, Wood further ar-
gues that because the “Secretary of Labor unquestionably found a violation of §
11(c),” the DOL “was obligated to file suit on his behalf.” Reply Br. at 1 (emphasis
added). Although Count I (paragraph 57) of the complaint alleges that the first step

7Count II also challenged the Assistant Secretary’s additional rationale included in his May
3, 1996 letter that the jurisdictional issue would likely complicate the litigation of Wood’s claim.
Counts IV, V and VI laid out additional grounds for relief which are not before us on appeal.

8 Chaney noted that an agency’s decision to decline enforcement is “generally committed to
an agency’s absolute discretion” and “involves a complicated balancing of a number of factors
which are peculiarly within [agency] expertise.” 470 U.S. at 831 (citations omitted). In addition,
“the agency is far better equipped than the courts to deal with the many variables involved in
the proper order of its priorities.” Id. at 831-32.
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of the statutory directive detailed above was met, Wood’s complaint also recites the
contents of the Assistant Secretary’s May 3rd letter, which states in part that “we
conclude [¥¥12] that your refusal to work does not meet the test set forth in [section
11(c)].” Compl. P 50 (emphasis added). See generally 5A Charles Alan Wright & Ar-
thur R. Miller, Federal Practice and Procedure § 1357, at 319-20 (2d ed. 1990). On
its face, then, the complaint foretells its own demise. Wood’s challenge to the Sec-
retary’s decision not to bring suit on his behalf, which forms the basis of Count I,
cannot be heard if the Secretary did not first determine that UE&C violated section
11(c)(2).

Section 11(c)(2) designates the Secretary as the official who decides whether and
to what extent an investigation is “appropriate” and, based on that investigation,
whether the complainant has made out a claim that his employer discriminated
against him, by discharge or otherwise, for his protected activity. 29 U.S.C. § 660(c).
To demonstrate that the Secretary “unquestionably” found a violation, Wood
sweepingly contends that “every single Department of Labor official and attorney
who investigated the facts found a strong merit case.” Reply Br. at 1. His conten-
tion, even if true, is irrelevant. Only the Secretary of Labor is authorized to “deter-
mine” whether [¥¥13] the “subsection has been violated.” The Secretary has dele-
gated to the Assistant Secretary for Occupational Safety and Health “the authority
and assigned [*112] responsibility for administering the safety and health programs
and activities of the Department of Labor * * * under * * * the Occupational Safe-
ty and Health Act of 1970.” See Secretary’s Order 3-2000, 65 Fed. Reg. 50017 (Au-
gust 16, 2000). Using this authority, the Assistant Secretary for Occupational Safety
and Health John Deer determined on May 3, 1996 that Wood’s refusal to work was
not protected activity under section 11(c)(2) and therefore UE&C did not violate the
Act by discharging him. The first step of section 11(c)(2) not having been taken,
then, Wood cannot as a matter of law make out a retaliatory discharge claim as set
forth in Count I.9

[*#14] For the foregoing reasons, the district court’s dismissal of Count I of Wood’s
complaint is

Affirmed.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant employee sought review of the United
States District Court for the District of Columbia’s dismissal of his appeal from the
decision of defendant Department of Labor, which declined to file suit on his behalf
for retaliatory discharge under § 11(c) of the Occupational Safety and Health Act,
29 U.S.C.S. § 660(c).

OVERVIEW: The employee had filed a complaint with the Occupational Safety
and Health Administration (OSHA) alleging that he had been discharged for raising
health and safety concerns. The employee alleged that the Secretary of the Depart-
ment of Labor (DOL) had determined that the employer had violated 29 U.S.C.S.
§ 660(c) and then unlawfully declined to file suit against the employer. The district
court held that the DOL’s decision not to sue was committed to the agency’s discre-
tion by law and was not subject to judicial review. The court affirmed the district
court’s decision, but on a different basis. The court found that as a matter of law,
the employee could not make out the retaliatory discharge claim because the Assist-
ant Secretary for Occupational Safety and Health, who had been delegated the au-
thority to decide whether a complainant had made out a claim that his employer
discriminated against him, had determined that the employee’s refusal to work was
not protected activity under 29 U.S.C.S. § 660(c) and that, therefore, the employer
did not violate the Occupational Safety and Health Act by discharging him.

OUTCOME: The court affirmed the dismissal of the count alleging that the sec-
retary had unlawfully declined to file suit against the employer.

CORE TERMS: protected activity, regional, judicial review, chemical weapons, de-
clining, file suit, bring suit, enforcement action, jurisdictional, protective, reprimand,
retaliatory discharge, agency decision, unquestionably, discriminated, destruction,
terminating, retaliation, respirators, discharged, unlawfully, reviewable, confirmed,
guidelines, assigned, insubordination, termination, supervisors, complicate

9In holding that the Secretary’s decision not to sue was unreviewable, the district court did
not reach Counts II and III, Wood v. Herman, 104 F. Supp. 2d at 45; on appeal Wood did not
raise, in the alternative, an issue on either, and accordingly, Wood has waived any objection
to their dismissal. Moreover, the court does not reach the questions whether either the Sec-
retary’s determination of a violation vel non or her determination upon finding a violation not
to file a complaint are subject to judicial review.
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INTRODUCTION

Few areas of federal labor law are currently the subject of such wide public interest as “whistleblowing,” a now familiar
term for employee dissemination of information critical of or reflecting adversely on an employer, typically for the purpose
of correcting or preventing some violation of law or other harm. [FN1] A recent widely publicized episode involved two
engineers employed at Morton Thiokol, Inc., a major National Aeronautics and Space Administration contractor for the ill-
fated Challenger space shuttle. The engineers alleged that they were retaliated against for whistleblowing in matters affecting
safety.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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L. TAXONOMY AND TERMINOLOGY

Although much of the business of ensuring that laws are observed has become the responsibility of the government,
rather than of private citizens, the Supreme Court has rejected the notion that private citizens have no role to play. [FN12]
‘Whistleblower protection provisions are among the tools available to government for the achievement of public objectives.
Some of these tools are used directly by the government itself, while others are used by private individuals. Imprisonment,
fines, penaltics, and forfeitures are, for example, familiar sanctions used by government as direct disincentives to violations
of the law. [FN13) Rewards [FN14] or qui tam provisions might, by contrast, be thought of as indirect incentives to obey the
law because they encourage private interests to assist in the achievement of public ends. In some circumstances, the law may
create an indirect negative incentive to encourage private citizens o assist in suppressing crime. The Tarill Act, for example,
provides that refusing to assist a Customs officer is a misdemeanor. [FN15 Federal whistleblowing anti-retaliation
provisions remove disincentives for private assistance in achieving public ends. Such provisions hold harmless*6 those
employees whose information must reach the government in order to help achieve public goals. [EN16]

There are certain terminological pitfalls in the whistleblowing area. The phrase “employee protection” is, for example,
occasionally used to describe whistleblowing anti-retaliation measurcs, [FN17] This term, however, has been used in contexts
other than whistleblowing. Another recent enactment [EN18] uses the vague and essentially meaningless term “public
protection.”

The terms “discrimination” and “affirmative action” respectively describe protected whistleblowing and the fashioning
of remedies. Obviously, these terms have particular meanings in society; their use in this context can inappropriately imply a
legal or doctrinal kinship with the race relations area, thereby bringing into play very different concerns and values from
those that underly public policy in the whistleblowing area.

II. THE COMMON LAW CONTEXT

The background against which the federal legislation addressed in this Article arose may be briefly sketched. [FN19] At
common law (American, incidentally, rather than English), the rule evolved that an employee could be dismissed at the will
of the employer unless his contract provided otherwise. [FN20] This doctrine is said to have originated in 2 treatise published
a little more than a century ago, [FN21] and was embraced promptly and uncritically. Eventually, however, some courts
began to *7 carve exceptions from the rule. Doctrines have arisen in a number of jurisdictions which hold that there is a
“public policy exception” to the employment-at-will rule. In summary, such exceptions hold that an employer cannot
discharge an employee for conduct that advances a recognized public policy. The law on this point is essentially state law,
[FN22] and the extent to which it applies to any particular set of facts is likely to vary dramatically from one jurisdiction to
another

1Il. THE FEDERAL LEGISLATIVE RESPONSE

In addition to judicial recognition of a public policy exception to the employment-at-will doctrine, Congress and a
number of state legislatures have enacted specific provisions ensuring protection against retaliation for employees who assert
various rights. The federal legislation includes a variety of statutes, only some of which deal with public health and safety
programs. [FN23] This Article is confined to the measures protecting health and safety whistleblowers, although a broader
study may be desirable at a later date to explore the need for rationalizing the entire federal legislative scheme.

A. Public Sector Employees

Table 2 [FN24] lists the various federal statutes that seek 1o protect from retaliation those public employees who engage
in whistleblowing. These statutes are beyond the scope of this Article, but a few words may still be in order. The key statute
is the Civil Service Reform Act of 1978 (CSRA), [FN25] which created broad protection for disclosures by civilian federal

© 2009 Thomson Reuters'West. No Claim to Orig. US Gov. Works.
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found to have merit. [FN50] In 1985 58 merit findings were issued. [FN51] In fiscal year 1985, the Labor Department's
Office of Administrative Law Judges (OALJ) docketed 20 STAA cases following OSHA investigation, and conducted six
administrative hearings.

Third in frequency are retaliation complaints under the Federal Mine Safety and Health Act. [FN52] MSHA investigated
205 complaints of safety- or health-related discrimination that were filed during fiscal *11 vear 1983. [ENS3] The Labor
Department's Office of Administrative Law Judges adjudicates cases under a broad range of statutory programs, most of
which have nothing to do with whistleblowing. The Office is, however, also responsible for a substantial part of the overall
whistleblower caseload. The OALJ received 77 such cases during fiscal year 1985 under the various whistleblowing statutes
it administers (including the 20 STAA cases referred to above). OF these, the vast majority were nuclear cases brought under
the Energy Reorganization Act (ERA). [FN54] The OALJ received 264 whistleblowing cases between 1980 and late 1986.
[EN55] However, there have been very few discrimination complaints under the Surface Mining Control and Reclamation
Act (SMCRA). [FN56] The number of whistleblower complaints received by the Department of Labor was not available at
the time of publication of this Article, but it appears that in fiscal year 1985 the Wage and Hour Division conducted
approximately 50 investigations under the statutes for which it is responsible, of which about one-half were found to be
mertorious.

Statistics concerning the incidence of whistleblowing cases brought before the NLRB were also unavailable, although
case summaries furnished by the Board's Office of General Counsel indicate that health and safety issues are not uncommon
in Board proceedings. [FN57] For comparative purposes, during fiscal vear 1985, the Office of Special Counsel of the Merit
Systems Protection Board received 135 whistleblowing disclosures from federal employees. [FN58]

IV. SHORTCOMINGS OF THE CURRENT ARRANGEMENTS
A. Jurisdictional Lacunae

The most obvious shortcoming of the current federal legislation protecting*12 health and safety whistleblowers is the
omission of coverage for major sectors of the economy where health and safety are unquestionably at stake. For example,
Congress has yet to extend whistleblowing protection to aviation, acrospace, vessel construction and operation, food and
drugs, medical devices, and consumer products generally. Also, while the major i l laws admi by EPA
include whistleblower provisions, one-the Noise Control Act of 1972 [EN59]-does not. Even where the indusiry itself is
covered, the statute may be written to exclude persons whose jobs have safety implications. [FN60]

Government contractors constitute a major omission fo the extent that their activities are not covered by any of the
bject pecific anti-retaliation statutes, For ple, in 1974 the Department of Labor and the Atomic Energy
Commission acknowledged that the whistleblower provisions of the OSH Act are inapplicable to the working conditions of
Atomic Energy Commission (AEC) contractor employees who work in facilities which are owned or leased by the
government, but operated by the contractor, so long as the AEC prescribes and enforces radiological and nonradiological
occupational safety and health standards. [FN61] This kind of gap has been addressed in a variety of ways, including internal
agency regulations or contractual provisions. [FN62]

Congress has also begun to recognize the need for coverage of government contractors in general. For example, in the
aftermath of the Challenger disaster, Representative Markey observed: “If the Morton Thiokol engineers were Federal
employees, they would have recourse through the Civil Service Reform Act and the Office of Special Counsel. But as
employees of a Government contractor, they have no *13 protection.” [FN63

Protection of whistleblowers such as the Morton Thiokol engineers may well raise difficult drafting problems, since it
appears that the engineers' expressions of concern were not couched in terms of violations of federal regulations, but rather
spoke to the degradation of safety standards peculiar to the shuttle effort. The protection of safety concerns voiced within a
company is, not surprisingly, a matter of considerable controversy. Congress should, in framing generic whistleblower
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Retaliation against concerted activity in response to safety concerns has been held to be an unfair labor practice by the
National Labor Relations Board, but the Board has recently emphasized that it “was not intended to be a forum in which to
rectify all the injustices of the workplace.” [FN75] Given the requirement for concerted activity, and the Board's emphasis on
the fact that the employee in Meyers Industries [FN76] might have an action under state law or (had it been in effect at the
time) under the STAA, it seems improbable that the NLRA [FN77] will prove to be of substantial benefit to whistleblowers
who act alone-*16 particularly if their conduct might also be protected under other legislation, [FN78] Indeed, the current
Board has expressly disclaimed an interest in “laking it upon ourselves to assist in the enforcement of other statutes.” FN79
This narrow perspective appears to be at odds with the philosophy underlying whistleblower provisions, the basic purpose of
which is to assist in the achievement of substantive federal health and safety objectives. Because the statute of limitations for
unfair labor practice complaints is longer than most of the whistleblowing statutes, contraction of the NLRB's role effectively
reduces the protection available to employees. Meyers Industries suggests that Congress should not look to the broad
coverage of the NLRA as a reason to refrain from enacting generic private sector whistleblower legislation. [FN80]

2. Refusals to Work

Employee refusals to work are protected under the Energy Reorganization Act, [EN81] the Federal Mine Safety and
Health Act, [FN82] the Federal Railroad Safety Authorization Act, [FN83] the Labor Management Relations Act, [FN84] the
National Labor Relations Act, [FN85] and the Surface Transportation Assistance Act, [FN86] The NLRA protects only
“concerted activity” under section 7, [EN87] rather than individual conduct. [FN88] Unless the refusal to work is part of a
group effort or is an individual effort intended to enlist the support of others, or involves the assertion of a right grounded in a
collective bargaining agreement, [FN89] it will not be protected. {EN90] *17 Section 502 of the LMRA applies to employees
who stop work “in good faith because of ab Iy d conditions,” [FNS1] but it is unclear whether the provision
protects only those workers actually at risk, or others who join with them. In addition to these statutory provisions, safety-
based refusals to work are protected by a regulation [FN92] issued under the OSH Act, and upheld by the Supreme Court in
Whirlpool Corp. v. Marshall. [FN93

The refusal to work provisions typically require that the employee have an actual reasonable belief that he is in danger.
FN94] For example, the STAA provides:

No persen shall discharge, discipline, or in any manner discriminate against an employee . . . for refusing to
operate a vehicle when such operation constitutes a violation of any Federal rules, regulations, standards, or orders
applicable to commercial vehicle safety and health, or because of the employee's reasonable apprehension of serious
injury to himself or the public due to the unsafe condition of such equipment. The unsafe conditions causing the
employee's apprehension of injury must be of such nature that a reasonable person, under the circumstances then
confronting the employee, would conclude that there is a bona fide danger of an accident, injury, or serious
impairment of health, resulting from the unsafe condition . . . . [EN95.

C. Limitation of Actions

The range of statutes of limitations applicable to health and safety whistleblowing complaints is considerable and, given
the plain kinship among these statutes, intellectually indefensible. [FN96] Absent some showing that would justify
differences from one setting to another-and this author has been unable to discern the basis for such a showing-a single
statute should govern.

‘What should the limitation period be? This is necessarily a matter of *18 legislative judgment and should reflect the fact
that employers are unlikely to inform the employee that he or she is being dismissed as a reprisal for whistleblowing.
Because of this, the employee may not be aware at the time of discharge that a statutory right has been tolled. If an employee
must file more than a “notice of appeal” to trigger the whistleblowing hearing process, [FN97] a 30-day statute of limitations
is unreasonable, even if a notice is required to be posted at the workplace advertising the complaint process. Moreover, an
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the Secretary of Labor, In any event, there is no need to create a new agency or additional staff for this purpose; the non-
OSHA caseload data suggest that interagency transfers would suffice to meet any shift in agency responsibilities. Tf, on the
other hand, substantial new categories of employees are brought under whistleblower provisions, some net increase in staff
would probably be necessary.

The program ageecies should play an active role in support of the investigative agencies, even if they do not themselves
have investigative responsibility. In technical cases, the program agencies can (and already do, on occasion) furnish technical
advice to the investigative agencies. They can also provide expert witnesses or technical interrogators for hearings. At times,
they might wish to appear as amici in the whistleblower hearings. [FN107] And they should receive reports on the outcome
of each hearing so that they may take whatever follow-up actions may be appropriate in light of the facts developed in the
adjudicatory process. These reports should include the adjudicatory decisions as well as the investigative agency's comments
and analysis, where appropriate. The program agencies should take affirmative steps to aid whistleblowers, including the
issuance of employee protection regulations*21 that could be enforced in the licensing context, where appropriate, such as
the NRC has done. [FN108 Agency regulations could also impose useful notice-posting requirements that would
adviseemmployees in advance of their rights under the employee protection statutes. [FN109] This is particularly appropriate
if Congress continues to insist on unrealistically short statutes of limitations.

Concern has been expressed over the short time typically allotted to the investigative agencies for processing employee
complaints, Rather than simply eliminating the investigative phase (e.g., permitting the employee to institute an APA
[FN110] hearing without prior agency screening), [EN111] attention might be given to allowing an APA hearing upon
request, if the investigative agency has not completed its investigation within a fixed period. [FN112] The disadvantage of
such an amrangement would be that the employee and employer would be deprived of the potentially useful initial reaction of
the agency. At present, a favorable initial ruling by the agency may be critical to the employee's ability to obtain counsel on a
contingent fee basis. [FN113

Another issue concerns the desirability of requiring or encouraging an employee (o exhaust employer-provided remedies
s a precondition to an agency hearing. [FN114] Many firms today have internal mechanisms *22 for the receipt of employee
safety complaints; a few have contracted with outside companies fo provide external private dispute-ventilation machinery.
[EN115] Before a broad requirement for such programs is imposed, however, serious thought should be given to the fact that
an exhaustion requirement may only retard employee access to the public adjudicatory process. Arguably, the exhaustion
requirement could also provide the employer with an unfair opportunity for carly discovery, possibly even before the
employee has legal representation.

If such programs are required, the concerned agencies will have to address the discoverability of documents generated
during the process [FN116] and the need to toll the statute of limitations during the exhaustion period. One attomey
representing employers has indicated that documents and statemients generated by both sides in the course of exhaustive
internal channels would be discoverable. [FN117] On the basis of the information currently available, the public interest in
prompt disposition of employee protection complaints outweighs the competing interest in potentially reducing the need for
recourse to formal governmental processes. Certainly public policy “should not aim at driving every internal dispute toward
litigation,” [FN118] but the system should also not create excessive hurdles.

E. Adjudicatory Procedures

Nowhere is the lack of consistency in federal protection of whistleblowers more apparent than in the arrangements
Congress has set for the adjudication of complaints. In eight instances [FN119 (involving *23 cases arising under the
environmental laws and the STAA), on-the-record APA hearings [EN120] and recommended decisions [FN121] are the task
of the DOL Office of Administrative Law Judges, [FN122] subject to final action by the Secretary of Labor, [FN123] with
the assistance of the DOL Office of Administrative Appeals. One source of concern has been the lack of detailed regulatory
guidance concerning the procedures to be followed in connection with review by the Secretary of Labor. [FN124] The
Department of Labor has shown its concern over the case backlog in the Office of Administrative Appeals. [FN125] The
DOL should streamline the final layer of agency review by promulgating formal rules of appellate procedure. It has also been
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The failure of the current arrangements to provide for judicial enforcement of DOL subpoenas should be remedied as
soon as possible by providing for enforcement of DOL subpoenas in the manner provided for other agency subpoenas.
[EN142] Until Congress takes such action, the main protection against stonewalling in discovery is the availability of adverse
inferences [FN143] or sanctions akin to those provided under I;m}j{&lg)ﬂmhc_h_da‘@l Rules of Procedure.
Sanctions alone, however, do not provide a sufficient response to a willful failure 1o cooperate with discovery in a health or
safety whistleblowing case; more is at stake in a whistleblowing case than merely the outcome of the individual action. The
public interest may require that the facts be developed in such a case, not simply that the individual employee obtain relief,
whether through sanctions or a settlement, Moreover, even with judicial enforcement of subpoenas, ALT's should still be at
liberty to draw adverse inferences or impose sanctions in the event of failure to allow discovery, because the requirement of
applying to a federal court for subpoena enforcement may be too time consuming and costly for the party seeking
enforcement [FN144]-even though enforcement proceedings are supposed to be summary in nature. [FN145] A party's failure
1o press *27 for judicial enforcement of an agency subpoena should, for this reason, not preclude either adverse inferences or
appropriate agency sanctions.

Misconduct by counsel-another of the charges levelled by the complainants' bar-is a serious matter that can thwart the
achievement of congressional objectives and thereby endanger public health and safety. The arrangements currently in place
give agency decisionmakers ample authority to penalize such misconduct, and this authority should be invoked upon a
showing of good cause. [FN146] In the unlikely event that ALJ's prove to be indifferent on this score, the Secretary of Labor
can be expected 1o take a firm stand on review. In addition, the usual forums for the consideration of ethical violati remain
available. If the misconduct deprives a party of a fair hearing, the decision should be set aside on Jjudicial review.

F. Remedies

The basic remedies available under the employee protection statutes consist of backpay, reinstatement, and attorneys’
fees. In some instances, additional relief may be ordered. For example, a number of statutes authorize actual damages, and a
variety of kinds of injury have been compensated under those provisions. [FN147] These include medical expenses, front
pay, and job search expenses. In one ERA case, an employee was awarded $10,000 for mental pain and suffering and injury
to reputation. [FN148] Another employee received $70,000 “to cover past and future medical expenses . . . and as
recompense for . . . humiliation and mental suffering.” [FN149

Only two of the environmental employee protection provisions (SDWA and Toxic Substances Control Act (TSCA))
specifically authorize punitive damages. The Department of Labor has held such damages to be unavailable in other contexts.
[EN150] The reason for this disparity is unclear, although TSCA [FN151] and SDWA [FN1 152] were developed *28 from a
common model. With no conceivable explanation for the differences available, a single rule should apply.

Agencics are also authorized to order the abatement of the employer’s conduct as well as “affirmative action,” although
little, if any, use. has been made of the latter power. Future cases will probably sce increasing use of the affirmative action
power.

Under the FMSHA [FN153] and STAA, [FN154 Congress authorized interim relief in the form of temporary
reinstatement while the employee's complaint is pending. Significantly, the STAA provision has been sustained against
constitutional challenge. [FN155]

Other remedies may be available through the program agency if, for example, the agency licensed the employer in some
fashion. Under the Atomic Energy Act, [EN156] the NRC has taken administrative action against licensees because of
retaliation against whistleblowing. [FN157] However, as the NRC has indicated, “the action taken by NRC focuses on the
licensee to change the conduct of the discriminator. Tt is not a direct remedy to the employee.” [FN158

G. Judicial Review
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before the OALJ had a more difficult time ascertaining the law. This caused proceedings 10 be less focused, as well as made
more difficult for employers and employees to know their basic rights. In addition, it thwarted the desirable goal of cross-
fertilization between the OALJ and other whistleblower adjudi ¥ s. This insulation makes little sense and,
building on the statutory patchwork, tends to retard the development of a coherent body of law in this area.

The sufficiency of the publication of the OALJ decisions remains an open question. At present, research that steps from
one anti-retaliation program to another is needlessly cumbersome because of the variety of reporting services. Publication of
the OALJ cases will only partially alleviate that problem. If digesting and indexing of whistleblowing cases continue to
Tollow separale systems within each agency, the present network will have been only slightly improved.

This does not suggest that the bar currently confronts a “Tower of Babel” in the whistleblowing arca, but the present
arrangements necessarily leave the door open to doctrinal variations where they may be unwarranted. If Congress decides to
bring all private sector health and safety whistleblowing jurisdiction under one “roof,” with a single set of statutory
provisions administered by a single agency, this concern will disappear. If Congress does not, serious attention should be
given fo integrating the reporting arrangements,

*31 V. RECOMMENDATIONS

Clearly, Congress must address important questions regarding the current arrangements for the protection of private
sector health and safety whistleblowers. Based on the findings outlined above, Congress and involved agencies should take
the following steps.

Congress should enact omnibus whistleblowing legislation to replace all extant federal private sector health and safety
whistleblowing provisions. This legislation should include: (1) protection for all private sector employees (including
govemment contractor employces) and state and local government employees against retaliation for whistleblowing with
respect to violations of federal safety and health requirements; (2) assignment of investigative responsibility to the Secretary
of Labor for all private sector health and safety whistleblowing retaliation cases; (3) provision for on-the-record Department
of Labor APA hearings [FN177] in all private sector health and safety whistleblowing cases, with discretionary review by the
Secretary of Laber, judicial review in the courts of appeals, and enforcement in the district courts; (4) provision for a single
definition of “protected conduct™; (5) provision for a single statute of limitations of not less than 180 days; (6) provision for a
single set of remedies (including debarment and suspension of government contractors); (7) provision for a grant of subpoena
power to the Secretary of Labor for whistleblowing investigations and hearings, with provision for judicial enforcement; and
(8) provision for a grant of rulemaking authority to the Secretary of Labor with respect to investigative and adjudicatory
procedures, notice-posting requirements, and mandatory coordination with program agencies.

Subject to the actions taken by Congress as recommended above, the Secretary of Labor should: (1) promulgate rules of
appellate procedure governing practice and procedure in connection with the Secretary's review of decisions of the Office of
Administrative Law Judges; (2) transfer all private sector health and safety whistleblowing investigative responsibility to the
Occupational Safety and Health Administration, since (under section 11(c) of Occupational Safety and Health Act [FN178]
and section 405 of the Surface Transportation Assistance Act [EN179]) OSHA currently receives by far the largest number of
private sector health and safety whistleblowing complaints; (3) develop, in Itation with the ies responsible for the
substantive regulatory program, detailed written procedures, as nearly uniform as the Secretary *33 deems practicable, for
coordinating investigation, adjudication, and follow-up in whistleblowing cases; and (4) cause all ALY and Secretarial
decisions in whistleblowing cases to be indexed and published, including those rendered prior to January 1, 1987.

In addition to these changes, Congress and the Executive Branch may wish to address a number of related issues, such as
the question of preemption. As was persuasively explained at a public hearing conducted by the Administrative Conference
of the United States, [FN180] there is a considerable amount of whistleblowing litigation in the state and federal courts,
resting not on federal whistleblowing protections, but on state law doctrines such as the public policy exception to the
employment-at-will doctrine. [FN181] State law doctrines are evolving rapidly in this area, and it would be premature to
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CONCLUSION

The protection of private sector health and safety whistleblowers is an issue of fundamental workplace fairness and an
issue affecting a large portion of the federal regulatory scheme. The current panoply of federal whistleblower statutes is
complex and confusing, even to the experienced labor law practitioner, Although the increasing congressional interest in
protecting. health and safety whistleblowers i5 to be commended, the present conglomeration of statytes and regulations
inhibits, rather than furthers, the rational development of Jaw in this area.

[EN189] Moreover, legislation has been introduced that would achieve many of the same goals, [ENI90] Without such
action, we run the *3¢ risk that the present arrangements, which were conceived as means of Temedying real-life problems,
will collapse under the crushing burden ofcumplexily. inconsistency, and irrationality,

*37TABLE |

PRIVATE SECTOR EMPLOYEE PROT ECTION STATUTES

(Health & Safety)

Statute Program Tnvestigative Adjudicatory Statute of Judicial Review
Agency Agency Agency iIF_;:;?El.':ticns""‘
AHERA™ EPA DOL Dist Cts 90 days N/A
[FNI31)
CAATNINIZL - pp WHD QALY 30 days Ct Apps
) sCERCLAm EPA WHD OALJ 30 days Dist Cts
FN193]
DOD87™ DOD DOD NomeinAct  NoncinAet Ny
[FNI94}
ERATINIT ype WHD OALJ 30 days Ct Apps
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FWPCA™ EPA WHD 0ALJ 30 days Ct Apps

[FN208]

TABLE 2

PUBLIC SECTOR EMPLOYEE PROTECTION STATUTES

(Health & Safety)
Statute Program Investigative Adjudicatory Statute of Judicial Review
Agency Agency Agency Limitations
- 'g\]SHDCA“ EDUC None in Act None in Act None in Act N/A
o l?‘]-IE‘RJ\FN EPA DOL Dist Cts 90 days N/A
ol RA™ OFPM 0sc MSPB 20 days Fed Cir
N2

_ boDsa™ DOD DODIG + OASD(A) NoncinAct  Dist Cts
F212) Components or Regs

_EO12196"™ All (less DOL Program None N/A
P21z military) Agencies

FNI. The limitation periods refer to the time for filing a complaint with the investigative agency, rather than for seeking
Jjudicial review,

[ENa] Klores, Feldesman & Tucker, Washington, D.C. B.A., Queens College (1965); LL.B., Harvard University (1968).

This Article was originally prepared as a consultant report for the Administrative Conference of the United States. The
views expressed are the author's alone and do not necessarily reflect those of the Conference, its committees, or its staff,
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[EN12]. See United States v. New York Tel, Co.. 434 U.S. 159 175 n. 24 (1977).

[EN13]. Congress could, for example, criminalize acts that interfere with or discourage whistleblowing in areas under federal
regulation. Although the literal terms of the Ku Klux Klan Act, 18 US.C. § 241 (1982), might cover such misconduct. the

Act has been accorded a narrow interpretation, and there is no evidence of it having been used in this fashion.

[EN14]. 18 US.C. § 3059 (1982).

FNI5]. See 19 U.S.C. § 507 (1982) (providing that customs officer, after making known his identity, may demand and must
receive assistance of citizens in performance of his duties); see also Anti-Drug Abuse Act of 1986, Pub.L. No. 99-570, §
3152. 100 Stat. 3207 (to be codified at 18 U.S.C. § 981) (providing immunity from civil prosecution for persons who render
help at request of Customs officer).

[EN16]. Another disincentive to removal would be to debar government contractors who retaliate against whistleblowers.
This was proposed in response to the case of the Morton Thiokol engineers referred to above, HR.J. Res. 634, 99th Cong., 2d
Sess.. 132 CONG.REC. 2758 (1986), but the matter died in committee. One of the engineers has sued the company and also
asserted a FICA claim, 28 U.S.C. § 1346(b) (1982}, against NASA, Boisjoly v. Morton Thiokol, No. §7-194 (D.D.C. filed
Jan. 28, 1987), noted in N.Y. Times, Jan. 29, 1987, at Al6, col. 1.

[EN17]. For example, 29 C_E.R, §§ 24. 1987) implements various federal “employee protection” provisions for which
Secretary of Labor has been given responsibility. E.g., Safe Drinking Water Act, 42 U.S.C. § 300(j)- 9(i) (1982); Federal

P
Water Pollution Control Act, 33 U.S.C. § 1367 (1982); Toxic Substances Control Act, 42 U.S.C. § 2622 (1982): Energy
Reorganization Act of 1974, 42 U.S.C. § 5851 (1982).

4.9 (

[EN18]. Asbestos Hazard Emergency Response Act of 1986, Pub.L. No, 99-3 9.
at 15 U.S.C. § 2641).

§ 211,100 Stat. 2970, 2987 (1o be codified

EN19]. The growth of interest in the whistleblowing area is evidenced by the fact that scholarly writers now no longer feel a
need to set out the history of the area. Jenkins, supra note 11, at 467 & n. 11 (1983); Comment, Retaliatory Discharge: A

Public Policy Exception to the Emplovment At-Will Doctrine in Maine, 38 ME.LREV. 67, 70 n. 6 (1936).

[EN20]. L. LARSON & P. BOROWSKI, supra note 5, § 2.04.
IN21]. See Feinman, The Development of the Employment at Will Rule, 20 AM.J. LEGAL HIST. 118, 126-27 (1976).

[FN22]. L. LARSON & P. BOROWSKI, supra note 5, § 11.04 ( izing federal law develop in area of
wrongful discharge).

EN23]. The best single catalogue of the federal statute appears in L. LARSON & P. BOROWSKI, supra note 5, § 11.02-.03,
Thoughtful articles have been written by William R. Jenkins, supra note 11, and Kohn & Kohn, An Qverview of Federal and
State Whistleblower Protections, 4 ANTIOCH L.J. 99 (1986). Federal regulations also require state OSHA plans to include

employee protection provisions. 29 C.E.R. § 1902.4(c)(2)(v) (1986).

[EN24]. See infra p. 38 (Table 2).

[EN25). 5US.C. § 2101 (1982).

[EN26]. Pub.L. No. 99-661, § 942(a)(1). 100 Stat. 3816 (whistleblowing provision to be codified at 10 U.S.C. § 2409).
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employer’s retaliatory discharge of employee who files OSHA complaint); Holmes v. Schneider Power Corp.. 628 F.Supp
937 (W.D.Pa.1986) (holding no private right of action for employee); see also L. LARSON & P. BOROWSKI, supra note 5,
§ 1L.03[20). This doctrine applies only to conventional whistleblowing actions; in refusal-to-work situations, the employee
can seck mandamus requiring the Secretary to enforce the statute, 29 U.S.C. § 662(d) (1982).

[EN43]. See Note, The Employment-at Will Doctrine: Providing a Public Policy Exception to Improve Worker Safety, 16
U.MICH.L.L. REFORM 435, 439-40 (1983) (noting deficiencies in DOL personnel and resources); B. MINTZ, OSIHA
HISTORY, LAW AND POLICY 342 (1984) (lamenting 429 “meritorious™ cases languishing in Solicitor's Office at DOL).

FIN44]. But see 73 DEP'T LAB ANN REP. FYS5 121 (1986) (refering to “substantial increase” in section 1 1(c) caseload,
ameong others),

FN45]. Solomon & Garcia, Protecting the Corporate WhistleBlower Under Federal Anti-Retaliation Statutes, 5 J.CORP.L.
275, 283 (1980).

[EN46]. 1984 OSHA ANN.REP. 56.
[EN4T7]. 49 US.C. § 2305 (1982).
[FN48]. 48. 1984 OSHA ANN.REP. 56.

[FN49]. Labor Dept's Enforcement of “Whistleblower” Law Found Weak, CONVOY DISPATCL, Feb. 1986, No. 59, at 3,
col. 3.

[EN50]. Td,

(FN517, Id.

[FN52], 30 U.S.C. § 801 (1982),

ENS3]. In fiscal years 1985 and 1986, the full MSHRC decided 11 cases involving safety complaints or refusals (o work.
Three cases involved both kinds of discrimination, five involved only safety or health complaints, and three involved only a
refusal to work. 73 DEP'T LAB.ANN.REP. FY85 63 (1986); see Letter from L. Joseph Ferrara, General Counsel, MSHRC,
to Eugene R. Fidell (Oct. 31, 1986) (discussing MSHRC litigation).

[ENS4]. 42 US.C. § 5851 (1982).

FN55]. Private Sector Whistleblower Protection Statutes, 1986: Public Hearings Before the Administrative Conference of
the United States 45-46 [[[hereinafter ACUS Whistleblower Hearings Transeript] (testimony of Nahum Litt, Chief Judge,
OALI).

[ENS6]. 30 U.S.C. § 1293 {1982).
INS7]. Letter from James Y. Callear, Freedom of Information Officer, NLRB, to Eugene R. Fidell (Sept. 4, 1986).
[FN58). OFFICE OF SPECIAL COUNSEL OF MERIT SYSTEMS PROTECTION BD.ANN.REP. FY§S 15 (1985).

[ENS9]. 42 U S.C. § 4901 (1982 & Supp. 111 1985),
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[EN73]. Compare Brown and Root v. Donovan, 747 F.2d 1029, 1032 (St Cir.1984) (holding internal whistleblowing is not
protected unless employee has contact with government) with Kansas Gas & Elec. Co. v. Brock, 180 F.2d 1505 (10th
Cir.1985), cert. denied, 106 S.Ct. 3311 (1986) (holding whistleblower protection extends to internal complaint) and
Mackowiak_v. University Nuclear Systems. 735 F.2d 1159 (9th_Cir.1984) (holding internal complaints protected) and
Caterpillar Tractor Co., 108 T1l.2d 502, 485 N.E.2d 372 (1983) (holding complaint need not be made to regulatory
authority), cert. denied, 106 S.Ct. 1641 (1986).

EN74]. S. KOHN, supra note 5, at 28-29,

NT5] Meyers Industries, 1986 NLRB Dec. (CCH) § 18,184, 281 NLRB No. 118, at 19 (Sept. 30. 1956), affd sub nom.
NLRB, 835 F.2d 1481 (D.C.Cir. 1987),

FN76]. Meyers Industries involved a truck driver who was retaliated against for refusing to work and reporting a safety
violation to state authorities. 281 NLRB No, 118.

ENT7]. National Labor Relations Act, 29 U.8.C. §§ 151-169 (1982 & Supp. 111 1985).

ENT78]. The Supreme Court has recognized that “parties may have a choice of federal remedies,” Cornell Constr. Co. v.
Plumbers and Stcamfitters Local Union 100, 421 U.S. 616. 635 n. 17 (1975), but one wonders whether dual federal remedies
are necessary in the whistleblowing area. If federal whistleblowing legislation were ized as recommended herein,
there would be less need to be concerned about limitations on the gloss applied to the NLRA, and no need for two federal
agencies to address a single issue.

[EN79]. Mevyers Industries, 281 NLRB No. 118, at 19.

EN8O]. Indeed, on appeal the District of Columbia Circuit affirmed the NLRB's decision in Meyers Industries, holding that
the Board's interpretation of “concerted activity” was reasonable, Prill v, NLRB, 835 F.2d 1481, 1485 (D.C.Cir.1987).

ENS1]. 42 US.C. § 5851 (1982). While the statute is silent, the Secretary of Labor has construed the ERA 1o protect good
faith, reasonable refusals to work on the theory that the ERA and FMSHA are in pari materia. Pensyl v. Catalitic Inc., No. 83-
ERA-2, slip op. at 5 (SOL Jan. 13, 1984).

[ENS21. 30 US.C, § 815 (1982).
[FN83]. 45 U.S.C. § 441 (1982).
[EN84]. 29 ULS.C. § 143 (1982).

[FN8S]. 29 ULS.C. §§ 151-169 (1982 & Supp. I11 1985)

[EN86]. 49 U.S.C. § 2305 (1982).

FNS87]. 29 U.S.C. § 157 (1982).

ENS8]. See generally Nothstein, Employee Refusals to Work, LABOR (Fall 1982).
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[EN106]. Pub.L, No. 99-661. § 942, 100 Stat, 3942 (to be codified at 10 U.S.C. §2409).
[EN107]. See 29 CF.R.§ 1 8.12 (1986) (amici restricted to filing briefs).

[EN108]. 10 C.ER. § 50.7(c) (1987).

[EN109]. The Nuclear Regulatory Commission (NRC) has already taken this tep. 10 C.ER. § 50.7(e) (1987). Wage and
Hour Division regulations impose other notice-posting requirements. 29 . § 500.76(d)(1) (1986); see id. § 516.4

(providing notice posting requirements for minimum wage and overtime provisions).

:

EN110]. Administrative Procedure Act, 5U.S.C. § 551-559 (1982).

[EN111]. ACUS Whistleblower Heari gs Transcript, supra note 55, at 57-60 (testimony of Kennedy P. Richardson); see
Letter from Kennedy P. Richardson to Jeffrey S. Lubbers, Director of Research, ACUS (Dec. 2, 1986) (suggesting, in
alternative, that 30-day limit for Wage and Hour Division investigations be precatory),

[EN112]. See 42 U.S.C. § 2000e-5 (1) (1982) (providing aggrieved persons may institute civil action if EEQC dismisses
complaint or fails to sue within 180 days of filing of charges).

[FN113]. ACUS Whistleblower Hearings Transcript, supra note 55, at 84 (testimony of Stephen M. Kohn). But it has been
argued that:

The hypothesis that the Wage and Hour Division investigation is necessary to induce private atlorneys to
prosecute section 210 cases is refuted by the fact that no such inducement has ever been necessary for common law
wrongful discharge claims and the fact that section 210 authorizes the administrative law judge to award attorney’s
fees which may well exceed what the attomey would otherwise receive under a typical contingent fee agreement. Nor
is the Wage and Hour Division investigation necessary to 'sereen out' frivolous claims since most privatc attorneys will
decline to undertake cases with no plausible merit.

Letter from Kennedy P. Richardson to Jeffrey S. Lubbers, Director of Research, ACUS (Dec. 2, 1986).

FN114]. See ACUS Whistleblower Hearings Transcript, supra note 55, at 14 (testimony of Sen. Charles E. Grassley)
(suggesting agencies could be required to bring in outside counsel to identify and investigate employee concerns). Another
approach might be to encourage or require professionals such as engineers to avail themselves of professional socicties'
safety commitices when ethical issues arise, Unfortunately, however, these mechanisms are not well known. D. Lindorff,
Engineers' Duty to Speak Out, THE NATION, June 28, 1986, at 881. In addition, employees often do not have the luxury of
being able to formulate a request for an opinion, and such committees lack the tools to find needed facts on issues which are
often hotly contested.

FN115]. See generally Wargo, Tracking Employee Concerns, 32 NUCLEAR INDUSTRY No. 1, at 3 (Jan. 1985),

EN116]. Durham v. Butler Service Group, No. 86-ERA-9 (OALJ 1986), discussed in Safety Concerns Programs Challenged

by Intervenors, NUCLEAR INDUSTRY, No. 6, at 16-17 (June 1986). Access to documents obtained under the SAFETEAM
program marketed by a subsidiary of the Detroit Edison Co. was permitted subject to a protective order in Texas Utilities
Electric Co., Nos. 50-445 to 446 (ASLB Dec. 23, 1985) (Comanche Peak Units 1 and 2). See generally Heffner, Limiting
Risk: Improving Public Perception of Nuclear Plant Safety Through SAFETEAM (remarks at American Nuclear Society
Annual Meeting, Nov. 12 1985).

[EN117]. See Letter from Kennedy P. Richardson to Jeffrey S. Lubbers, Director of Research, ACUS (Dec. 2, 1986).

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Provisions that Vary by Statute

Private Right

of Action (to
Preliminary Punitive Attorney's | "Kick-out" enforce
Statute | Reinstatement | Damages Fees Provision orders)
11(c)
AHERA no yes no no no
ISCA
STAA yes yes 210 days no
CAA yes
CERCLA no nia
FWPCA nla
no
SDWA no yes no
SWDA no nfa
TSCA yes no
yes

ERA 1 year
AIR21 no

no
SOX 180 days
PSIA no yes

yes

NTSSA

yes
FRSA 210 days
CPSIA no
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Berstler v. Hirsch, No. 83-6122 (E.D.Pa. July 10, 1983); Atchison v. Brown & Root, Inc,, No. $3-20880 (Harris Co.,
Tex.Dist.Ct.), on removal, No, H85-3568 (S.D.Tex.)). Stokes and Parks were remanded to the California courts, Stokes v.
Bechtel N.Am. Corp.. 614 F.Supp. 732, 735 n. 1 (N.D.Cal.1985).

(FN182]. 285 U.S. 262 (1932)

[FN183]. Id. at 311 (Brandeis, 1., dissenting),

EN184]. Anaya v. Hansen, 781 ¥.2d 1. 7 & n. 8 (1st Cir.1986).

[FN185]. Administrative Conf Recommendation No. 84-5, Preemption of State Regulation by Federal Agencies, 1
C.F.R. § 305.84-5 (1987).

[FN186]. With respect to any recommendations regarding the allocation of responsibility for judicial review, the views of the
Judicial Conference of the United States and the Federal Judicial Center should first be secured.

[EN187]. 29 U.S.C. § 660(c) (1982).

[EN188]. Asbestos Hazard Emergency Response Act of 1986, Pub.L. No. 99-519, § 211, 100 Stat. 2970, 2987 (1986) (to be
codified at 15 U.S.C. § 2641).

[EN189]. 52 Fed.Reg. 23,629, 23.631 (1987) (to be codified at 1 C.F.R. § 305.87-2).

FN190]. Uniform Health and Safety Whistleblower Protection Act, S. 2095, 100th Cong., 2d Sess., 134 CONG.REC. 81447
(daily ed. Feb. 23, 1988).

[EN191]. Asbestos Hazard Emergency Response Act of 1986 (AHERA), Pub.L. No. 99-519, § 211, 100 Stat. 2970 (to be
codified at 15 U.S.C. § 2641).

EN192]. Clean Air Act (CAA), 42 U.S.C. § 7622 (1982).

EN193]. Comprehensive Environmental Response, Compensation and Liability Act of 1980 (CERCLA), 42 U
(1982).

. § 9601

FN194]. Department of Defense Authorization Act of 1987 (DODS87), Pub.L. MNo. 99-661. § 942, 100 Stat. 3816 (1o be
codified at 10 U.S.C. § 2409).

[FN195]. Energy Reorganization Act of 1974 (ERA), 42 US.C. § 5851 (1982).

[FN196]. Federal Mine Safety and Health Act of 1977 (FMSHA), 30 U.S.C. § 815 (1982).
N197]. Federal Railroad Safety Authorization Act of 1980 (FRSAA), 45 U.5.C. § 421 (1982).
{FN198]. Tnternational Safe Containers Act (ISCA), 46 U.S.C. § 1501 (1952).

[EN199]. Labor Management Relations Act (LMRA), 29 U.S.C. § 141 (1982).

[EN200]. Migrant S 1 and Agricultural Worker Protection Act (MSAWPA), 29 U.S.C. § 1855 (1982).

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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F.2d 281 (6th Cir,1982)).

U;'NI49 . English v. General Elec. Co., No, 85-ERA-00002, slip op. at 18 (ALJ Aug. 1, 1985), noted in Franklin, Dismissed
Nuclear Worker Awarded $10,000, N.Y. Times, Aug. 4, 1985, at 23, col. 1. '

[EN150]. Landers v. Commonwealth-Lord Joint Venture, No. 83-ERA-5, slip op. at 17 (1983), noted in S. KOHN, supra note
5,at 64 & n. 18. Under :cv?n‘ll statutes, exemplary damages may be awarded if a civil action is brought 1o secure compliance
with the Secretary's order. TSCA, 15 U.S.C. § 2622(d) (1982); SDWA, 42 U.S.C. § 300-9(i)(4) (1982); FRA, 42 US.C. §
5851(d) (1982); CAA, 42 U.S.C. § 7622(d) (1982), -

(ENI51]. 15 U.S.C. § 2622 (1982).

[EN153]. 30 U.S.C. § 815(c) (1982).

[EN154], 49 U.S.C. § 2305 (Supp. I 1985).

[FN155]. Brock v. Roadway Express Inc.. 107 S.Ct. 1740 (1987). But sec Southern Ohio Coal Co. v. Donovan, 774 F.2d 693
(6th Cir.1985) (holding itutional certain procedures of Federal Mine Safety and Health Review Commission).

[EN136]. Pub.L. No. 79-585, 60 Stat. 755 (codified as amended at 42 U.S.C. § 2011 (1982)).

[EN137]. 10 C.F.R. § 50.7(c) (1987).

[FN138]. Letter from A.B. Beach, Deputy Director, Enforcement Staff, Office of Inspection and Enforcement, NRC, to
Jeffrey S. Lubbers, Director of Research, ACUS (Dec. 10, 1986).

[EN159]. See sources cited infra p. 37 (Table 1).

[EN160]. See Leber v. Pennsylvania Dep't of Envil. Resources, 780 F.2d 372 (6th Cir.1986) (state agencies not subject to
employee protection proceedings), cert. denied, 106 S.Ct. 3294 (1986),

[EN161]. 29 U.5.C. § 660(c) (1982).

[EN162]. Pub.L. No. 99-519, § 211, 100 Stat. 2970, 2987 (to be codified at 15 U.S.C. § 2641).

[EN163]. The fact that a section 11(c) case must be brought by the government harms employers by rendering inapplicable
any statute of limitations. Marshall v. Intermountain Elec. Co.. 614 F.2d 260 (10th Cir,1980).

vhistleblowing. MERIT SYSTEMS PROTECTION BOARD, WHISTLEBLOWING AND THE FEDERAL EMPLOYEE
27-31 (1981), cited in Martin, The Whistleblower Revisited, 8 GEO. MASON L.REV. 123 (1985).

[EN165]. 47 Fed.Rep. 54.585 (1982), discussed in Kansas City Gas & Flec. Co. v. Brock. 780 F.2d 1505, 1509-10 (10th
Cir.1983), cert. denied, 106 S.Ct. 3311 (1986); see also 29 C.F.R. § 244(a) (1986) (program agency o receive copy of all
complaints).

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

[The article, “A Pot of Gold at the End of the Rainbow: An Eco-
nomic Incentives-Based Approach to OSHA Whistleblowing,” by
Jarod S. Gonzalez, may be accessed at the following Internet ad-
dress:]

http:/ | papers.ssrn.com [ sol3 [ papers.cfm2abstract—id=1538336

[The GAO report, “Whistleblower Protection Program: Better
Data and Improved Oversight Would Help Ensure Program Quality
and Consistency,” January 2009, may be accessed at the following
Internet address:]
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http:/ |www.gao.gov | new.items | d09106.pdf

COMPARISON OF ANTI-RETALIATION PROVISIONS IN OTHER LAWS

Statute of  Preliminary Mgt {0 get

Statute limitations reinstatemgwt hiﬂ";% Egz?{e
Federal Railroad Safety Act (amended 2007) 180 days Yes Yes
Consumer Product Safety Improvement Act (2008) 180 days Yes Yes
Surface Transportation Assistance Act (1982, amended 2007) ......cccccoevverrneeee 180 days Yes Yes
Aviation Investment And Reform Act (2000) 90 days Yes Yes
Sarbanes-Oxley (2002) 90 days Yes Yes
Patient Protection and Affordable Care Act (2010) 180 days Yes Yes
Clean Air Act (1977) 30 days Yes Yes
Mine Safety and Health Act (1977) 60 days Yes Yes
OSH Act (1970) 30 days No No

The AFL-CIO urges prompt action on the Protecting America’s Workers Act. It
is past time to update and strengthen the Occupational Safety and Health Act so
that workers in this country will be better protected from job hazards and better
protected when they speak out about them.

Again, thank you for the opportunity to testify today. I would be happy to respond
to any questions.

[Additional submissions of Mr. Miller follow:]

JASON M. ZUCKERMAN,
THE EMPLOYMENT LAW GROUP,
May 11, 2010.

Hon. GEORGE MILLER, Chairman,
Committee on Education and Labor, 2181 Rayburn House Office Building, Wash-
ington, DC 20515.

RE: Statute of Limitations in Whistleblowers Provisions of PAWA.

DEAR REPRESENTATIVE MILLER: I am a principle at the Employment Law Group
and my practice focuses on representing employees in whistleblower retaliation ac-
tions. I commend the leadership of the Workforce Protections Subcommittee of the
House Education and Labor Committee for focusing on the critical need to amend
the whistleblower protection provision of the Occupational Safety and Health Act.
The lack of a private right of action and the 30-day statute of limitations render
the whistleblower provision wholly ineffective. Workers should not be forced to jeop-
ardize their safety and health in order to keep their jobs. I have represented individ-
uals who made the difficult choice to complain to management about the unsafe
work conditions and as a result thereof, suffered swift and severe retaliation. As
written, the whistleblower provision in the Protecting America’s Workers Act (H.R.
2067) takes a balanced approach to providing long overdue whistleblower protec-
tions to workers. In light of the recent oil rig explosion off the coast of Louisiana,
the tragic deaths of 29 miners at the Upper Big Branch mine, and other workplace
fatalities, ensuring the right of workers to report unsafe work conditions should be
a no-brainer.

During the hearing held on April 28, 2010 a witness criticized the statue of limita-
tions provision in Section 203, asserting that the “discovery rule’ is a foreign con-
cept in employment law” and that a discovery rule is “not expressly adopted in any
other federal employment statute including the staples of employment discrimina-
tion law: Title VII of the Civil Rights Act of 1964, the Americans with Disabilities
Act, or the Age Discrimination in Employment Act.” In fact, the “discovery rule” has
been applied to employment discrimination statutes. See, e.g., Eber v. Harris Coun-
ty Hosp. Dist., 130 F. Supp. 2d 847, 864 (S.D. Tex. 2001) (“The Fifth Circuit has
adopted a discovery rule for determining when a party’s claim under the ADA ac-
crues. An ADA cause of action accrues when the employee receives unequivocal no-
tice of facts giving rise to his claim or a reasonable person would know of the facts
giving rise to the claim.” [internal cites and quotes omitted]); Deily v. Waste Man-
agement of Allentown, 118 F. Supp. 2d 539, 542-543 (E.D. Pa. 2000) (fact issue on
when Plaintiff discovered his termination); Brickings v. Bethlehem Lukens Plate, 82
F. Supp. 2d 402, 409 (E.D. Pa. 2000; Conners v. Maine Medical Center, 42 F. Supp.
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2d 34, 51-52 (D. Me 1999), on reconsideration, 70 F. Supp. 2d 40 (D. Me. 1999); Silk
v. City of Chicago, 1996 WL 312074, at *7 (N.D. Ill. 1996); Washburn v. Sauer-
Sundstrand, Inc., 909 F. Supp. 554, 558 (N.D. Ill. 1995). For example, the Seventh
Circuit held Cada v. Baxter Healthcare Corp., 920 F.2d 446 (7th Cir. 1990) that “the
rule that postpones the beginning of the limitations period from the date when the
plaintiff is wronged to the date when he discovers he has been injured is the “dis-
covery rule” of federal common law, which is read into statutes od limitations in fed-
eral-question cases (even when those statutes of limitations are barrowed from state
law) in the absence of a contrary directive from Congress.” Id. At 450.

Significantly, the Supreme Court held in Ledbetter v. Goodyear Tire & Rubber
Co., Inc., 550 U.S. 618 (2007) that the discovery rule may apply to claims under the
Title VII of the Civil Rights Act of 1964 and the Equal Pay Act. Ledbetter, 550 U.S.
618, 642 n. 10 (“We have previously declined to address whether Title VII suits are
amenable to a discovery rule. National Railroad Passenger Corporation v. Morgan,
536 U.S. 101, 114, n. 7, 122 S. Ct. 2061, 153 L.Ed.2d 106 (2002). Because Ledbetter
does not argue that such a rule would change the outcome in her case, we have no
occasion to address this issue.”).

Other recent decisions acknowledge that the statute of limitations should begm
to run when the plaintiff has actual knowledge of a discriminatory injury. See, e.g.,
Foster v. Gonzales, 516 F. Supp. 2d 17, 23 n.5 (D.D.C. 2007) citing Del. State Coll.
v. Ricks, 449 U.S. 250 261 (1980)) (180 day period begins running on date on which
“plaintiff had notice of final (as opposed to a tentative) termination decision”); see
also James v. England, 332 F. Supp. 2d 239, 245 (D.D.C. 2004) (holding that Ricks
controls start of limitations period for Title VII claims by private sector employees).

The Third Circuit discussed Ricks in Colgan v. Fisher Scientific Co. 935 F. 2d
1407 (3d Cir. 1991). By noting that Prof. Ricks has received “explicit notice that his
employment would end” upon expiration of his terminal contract after his denial of
tenure, the Court implicitly provided a notice requirement to trigger the limitations
period; i.e., when the employer has established its official position and made that
position apparent to the employee by explicit notice. See Colgan, 935 F. 2d at 1416-
17. In Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F. 3d 1380 (3d Cir. 1994),
the Third Circuit said that the discovery rule (so famous in tort cases) is implicit
in the Ricks holding that the limitations period begins to run at the time the alleg-
edly discriminatory decision is made and communicated to the employee. See id. At
1386 n.5 (citing Ricks, 449 U.S. at 258); see also Merrill v. Southern Methodist
Univ., 806 F.2d 600.604-05 (5th Cir. 1986) (stating that limitations period in Title
VII cases starts to run on date when plaintiff knows or reasonably should know that
discriminatory act has occurred, not on date victim first perceived that discrimina-
tory motive caused act).

In sum, there is substantial precedent in employment law for applying a discovery
rule to the statute of limitations. Please feel free to contact me at 202-261-2810 if
you would like additional information.

Very truly yours,
JASON M. ZUCKERMAN,
The Employment Law Group, PC.

OFFICE OF THE SOLICITOR
Strategic Goals and Performance Measures

1. Maintain an Effective Litigation Strategy That Advances Departmental Goals.

1.1 Percent of favorable outcomes in cases submitted for litigation. [Repeat annual
targets of 95%].

1.2 Close an increasing percentage of all cases annually. [Ascending Target.]

1.3 The ratio of total resources expended for litigation to program recoveries dem-
onstrates that the cost of litigation is a decreasing percentage of the total
amount of restitution, recoveries and penalties awarded. [Descending Target.]

1.4 Percent of favorable outcomes, in whole or in part, in appellate matters. [Repeat
annual target of 98%.]

1.5 Successfully establish/defend and important legal principle in 75% of all cases
submitted for litigation and 75% of appellate matters.

2. DOL Regulations Achieve Agency Policy Objectives and Comply with All Legal Re-
quirements.

2.1 The major provisions of final DOL rules and regulations are not successfully
challenged an increasing percentage of the time. [Ascending Target.]
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2.2 Increase the rate of completion of major task regarding legal review and drafting
by the SOL Divisions of regulation within deadlines established in advance with
the responsible DOL agency. [Ascending Target.]

3. DOL Actions Are Based on Sound Legal Advice.

3.1 Increase in average legal opinions/advice per FTE devoted to that
function. [Ascending Target.]

4/21/10

[Questions submitted to witnesses and their responses follow:]

[VIA EMAIL],
U.S. CONGRESS,
Washington, DC, May 3, 2010.
Hon. JORDAN BARAB, Deputy Assistant Secretary,
U.S. Department of Labor, Occupational Safety & Health Administration, 200 Con-
stitution Avenue, Washington, DC 20210.

DEAR MR. BARAB: Thank you for testifying at the Workforce Protections Sub-
committee’s hearing on “Whistleblower and Victim’s Rights Provisions of H.R. 2067,
the Protecting America’s Workers Act,” held on Wednesday, April 28, 2010.

Committee Members have additional questions for which they would like written
responses from you for the hearing record.

Representative Lynn Woolsey (D-CA) asks the following questions:

1. Under Section 18 of the OSH Act, OSHA and “state-plan” states share joint
jurisdiction over section 11(c) anti-retaliation cases, and workers are free to file in
either venue. However, in practice OSHA has a policy, which sends claims from
workers employed in state-plan states back to the states to investigate. PAWA
makes clear that it is the option of workers in state-plan states to file with federal
OSHA or the state, and OSHA cannot remove a case back to the state once a worker
makes a selection. Your testimony questions whether this provision is necessary, im-
plying that since state plans are presumed to be “at least as effective as” federal
OSHA, there is no need to give workers in state-plan states the right to select a
venue.

A) Has OSHA completed its audit of all 22 state plans under the enhanced review
launched by the Administration?

B) Do you have evidence based on case file reviews that all 22 state plans are
currently “at least as effective as” federal OSHA in implementing anti-retaliation
provisions? If not, when will you have this information?

C) If PAWA is enacted, it will take at least two years before all states enact
changes to their whistleblower laws under Section 11(c). Does the Administration
believe workers who lose their jobs during this transition period should be required
to file 11(c) complaints in states with state plans that provide inadequate whistle-
blower relief, while workers in federal OSHA states enjoy better protections?

D) Your testimony raised a concern about giving workers the freedom to choose
the venue in which they want to bring a whistleblower claim, based on a concern
about agency resource demands. Could you please explain why Congress should
enact legislation which deprives workers of their current statutory right to select
what they believe is the best venue for their anti-retaliation claims?

2. If PAWA’s whistleblower provisions are enacted, the Office of Whistleblower
Programs at OSHA would be responsible for administering these claims. Will it be
relatively easy to get this reformed 11(c) process up and running?

3. Since PAWA provides 11(c) whistleblowers with access to an administrative
hearing process plus a private right of action if DOL fails to act on a timely basis,
isn’t it the case that the Solicitor’s office would be relieved of having to use its
scarce resources to evaluate and prosecute a large percentage of these 11(c) anti-
retaliation cases?

4. Mr. Chinn’s testimony contends that none of the 17 whistleblower statutes ad-
ministered by OSHA use the “discovery rule” for determining whether the statute
of limitation should be extended in cases where workers did not know they were
the subject of retaliatory action until later on.

A) Isn’t it the case that OSHA regulations at 29 CFR 1977.15(d)(3) extend stat-
utes of limitations in ways that are similar to the discovery rule?

B) Are there other whistleblower statutes administered by OSHA, which also
allow for extending the statute of limitations in instances where the complainant
learned of the discriminatory conduct outside the time period set forth in the statute
of limitations?
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5. The U.S. Chamber of Commerce testified at a recent hearing that small busi-
nesses should have the right to recover attorney’s fees from employees who file
whistleblower claims and fail to prevail at a hearing.

A) Does the Administration support a loser pay provision where workers would
have to pay an employer’s legal costs in a retaliation case?

6. Tonya Ford testified about the January 29, 2009 incident at an Archer Daniels
Midland plant in Lincoln, Nebraska that killed her uncle, Robert Fitch and ques-
tioned the sufficiency of the citations for which the Company was cited.

(A) Does OSHA have any policy directives relating to use of the OSHAct’s general
duty clause in cases where portions of that standard deal with the design require-
ments of grandfathered man lifts installed prior to 19717

(B) In addition to the specific standards for which ADM was cited in regard to
the man lift, was OSHA prohibited from using the OSHAct’s general duty clause
to cite ADM for failure to maintain a workplace free from recognized hazards that
led to the death of Mr. Fitch? If there was no prohibition, why wasn’t ADM also
cited under the general duty clause?

(C) As part of its informal settlement agreement with ADM, why didn’t OSHA re-
quir? t1;1{1)e Company to replace all 5 of the man lifts at this plant instead of just one
manlift?

(D) Does OSHA plan to issue a new directive with regard to the man lift standard
(Part 1910.68) and the applicability of the general duty clause?

Please send an electronic version of your written response to the questions in
Microsoft Word format to Lynn Dondis at lynn.dondis@mail.house.gov and Richard
Miller at richard.miller@mail.house.gov by close of business Wednesday, May 12,
2010, the date on which the hearing record will close. If you have any questions,
please do not hesitate to contact Ms. Dondis or Mr. Miller at 202-226-1881.

Sincerely,
GEORGE MILLER,
Chairman.

OSHA Responses to Additional Questions for the Hearing Record
REPRESENTATIVE LYNN WOOLSEY (D-CA)

Question 1: Under Section 18 of the OSH Act, OSHA and “state-plan” states share
joint jurisdiction over section 11(c) anti-retaliation cases, and workers are free to file
in either venue. However, in practice OSHA has a policy, which sends claims from
workers employed in state-plan states back to the states to investigate. PAWA makes
clear that it is the option of workers in state-plan states to file with federal OSHA
or the state, and OSHA cannot remove a case back to the state once a worker makes
a selection. Your testimony questions whether this provision is necessary, implying
that since state plans are presumed to be “at least as effective as” federal OSHA,
there is no need to give workers in state-plan states the right to select a venue.

A. Has OSHA completed its audit of all 22 state plans under the enhanced review
launched by the Administration?

B. Do you have evidence based on case file reviews that all 22 state plans are cur-
rently “at least as effective as” federal OSHA in implementing anti-retaliation provi-
stons? If not, when will you have the information?

C. If PAWA is enacted, it will take at least two years before all states enact changes
to their whistleblower laws under Section 11(c). Does the Administration believe
workers who lose their jobs during this transition period should be required to file
11(c) complaints in states with state plans that provide inadequate whistleblower re-
lief, while workers in federal OSHA states enjoy better protections?

D. Your testimony raised a concern about giving workers the freedom to choose the
venue in which they want to bring a whistleblower claim, based on a concern about
agency resource demands. Could you please explain why Congress should enact legis-
lation which deprives workers of their current statutory right to select what they be-
lieve is the best venue for the anti-retaliation claims?

Answer:

A. OSHA’s Regional Offices are in the process of completing their baseline en-
hanced evaluations of 21 of the 22 comprehensive State Plans, covering both the pri-
vate and public sectors, and 4 of the 5 Public Employee Only State Plans. (Evalua-
tion of the Nevada Plan was completed previously in 2009, and the Illinois public
employee plan was only recently approved and is not yet operational.) The reports
will be submitted to the Assistant Secretary for review prior to public issuance. We
anticipate that the reports should all be issued by the end of August.
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B. The evaluations will be focused primarily on enforcement, but if deficiencies
are identified in a State Plan’s anti-retaliation program, the report will include rec-
ommendations for improvement. As indicated above, OSHA anticipates that the re-
ports should all be issued by the end of August. At that time OSHA will be better
able to assess the overall effectiveness of State Plan discrimination programs.

It should be noted that the State Plans operate under authority of State law and
have statutory nondiscrimination provisions parallel to those of Section 11(c) of the
OSH Act. The States also extend these protections to State and local government
employees. Should a State’s occupational safety and health anti-retaliation program
be found to be seriously flawed, OSHA would temporarily discontinue its referral
of complaints to the State for investigation and would concurrently accept com-
plaints filed directly with the State for dual Federal filing, thus assuring the protec-
tion of the workers’ rights.

C. No. If PAWA is enacted, the States will be expected to enact parallel amend-
ments to their State laws within 12 months, as specified in the current bill. Until
such time as State law is amended, OSHA would expect most complainants to take
advantage of their right to file their complaints with Federal OSHA under PAWA.
Federal OSHA would investigate those complaints. Until such time as each State’s
statutory authority is upgraded, OSHA would require the States to advise complain-
ants of the expanded rights available to them under the Federal program and of
their right to file their complaint with Federal OSHA instead of the State.

D. Under current law, Federal OSHA retains authority to accept and investigate
complaints of discrimination filed by private sector workers in State Plan States
even when the State has achieved final approval status and the authority for con-
current Federal enforcement jurisdiction has been relinquished under Section 18(e).
Complainants may file either with Federal or State OSHA or they may timely file
with both in order to retain their rights. Dual investigation by both authorities is
an inappropriate use of scarce resources. Thus OSHA routinely defers its investiga-
tion of such dually filed complaints to the State, but retains the authority to act
later on the complaint should the State investigation be found lacking. OSHA simi-
larly refers Federally filed complaints from workers in State Plan States to the
State for investigation. When a complainant files his/her discrimination complaint
only with the State Plan, Federal OSHA’s authority is limited to monitoring the
State’s performance through investigation of Complaints About State Program Ad-
ministration (CASPAs). OSHA is providing Federal funding to allow the States to
run effective State Plans, including a required anti-retaliation program. Where the
State anti-retaliation program, after any revisions mandated by PAWA have been
accomplished, is determined to be at least as effective as the Federal, resources can
be most effectively utilized by allowing the State to conduct the investigation.

Once the states have made the statutory changes needed to comply with PAWA,
their whistleblower programs will be as effective as OSHA’s. Providing workers a
choice between equivalent protections would not necessarily strengthen whistle-
blower protection. States with approved plans contribute valuable expertise, staffing
and funding to the nation’s overall safety and health effort, and their assistance is
also much needed in enforcing workplace anti-retaliation laws. We feel that, from
a resource allocation standpoint, it is better to leave the choice of state or federal
remedies to OSHA rather than individual complainants. One alternative might be
a provision that filing a complaint with either OSHA or a state constitutes a valid
filing with the other authority; OSHA would have the discretion to proceed in a case
where OSHA believes its involvement would add value.

Question 2: If PAWA’s whistleblower provisions are enacted, the Office of the Whis-
tleblower Protection Programs at OSHA would be responsible for administering these
claims. Will it be relatively easy to get this reformed 11(c) up and running?

Answer:

The reforms entailed by the enactment of PAWA would necessitate revision of 29
CFR Part 1977. OSHA’s whistleblower investigation procedure regulations are not
subject to the notice and comment procedures of the APA; nevertheless, we initially
promulgate such regulations as interim final rules and provide the public with the
opportunity to submit comments. A final rule will be published after the agency re-
ceives and reviews the public’s comments.

Changes to the law enacted by PAWA would, of course, become effective on the
date specified by Congress. Therefore, until Part 1977 is revised, OSHA would have
to take several immediate steps to make the regulated community aware of the
changes. We would reach out to employers and employees through our Web site, up-
dated fact sheets and OSHA posters, and possibly other means. In addition, when
a section 11(c) complaint is filed, we would explain in the notification letters to the
employee and employer that recent amendments to the Occupational Safety and
Health Act resulted in new procedures and we would enclose a copy of the revised



125

statute. Finally, OSHA would quickly revise the chapter on section 11(c) in the
Whistleblower Investigations Manual.

Question 3: Since PAWA provides 11(c) whistleblowers with access to an adminis-
trative hearing process plus a private right of action if DOL fails to act on a timely
basis, isn’t it the case that the Solicitor’s office would be relicved of having to use
its scarce resources to evaluate and prosecute a large percentage of these 11(c) anti-
retaliation cases?

Answer:

Under the existing Section 11(c), complainants have no private right of action, a
key element of whistleblower protections that is available under all but two other
whistleblower statutes enforced by OSHA. The private rights of action under PAWA
would ensure a hearing for complainants, and could also reduce the demand on
SOL’s litigation resources.

Question 4: Mr. Chinn’s testimony contends that none of the 17 whistleblower stat-
utes administered by OSHA use the “discovery rule” for determining whether the stat-
ute of limitation should be extended in cases where workers did not know they were
the subject of retaliatory action until later on.

A. Isn’t it the case that OSHA’s regulation at 29 CFR 1977.15(d)(3) extends the
statutes of limitations in ways that are similar to the discovery rule?

B. Are there other whistleblower statutes administered by OSHA, which also allow
for extending the statute of limitations in instances where the complainant learned
of the discriminatory conduct outside of the time period set forth in the statute of
limitations?

Answer:

A. 29 CFR 1977.15(d)(3) narrowly addresses one application of the principle of eq-
uitable tolling, by which a filing deadline may be delayed or suspended if the em-
ployer has concealed or misled the employee regarding the grounds for discharge or
other adverse action. PAWA addresses a somewhat different principle, which comes
into play when a complainant only discovers he has been retaliated against after
the normal filing period has elapsed. This “discovery rule” would come into play in
situations where, even though an employer has not affirmatively misled the com-
plainant, the complainant only discovers after the end of the filing period that he
did not receive a pay increase afforded to others, or discovers that instead of being
temporarily laid off, his employer had decided not to call him back. PAWA would
clarify that in such cases the filing period does not begin to run until the complain-
ant knows or should reasonably have known that he has been retaliated against.

B. The Supreme Court held in Delaware State College v. Ricks, 449 U.S. 250, that
the date of an adverse action is when the decision is made and communicated to
the employee. Therefore, if an employer has not yet communicated the adverse deci-
sion to the employee until much later, then for purposed of evaluating timeliness,
the adverse action has not occurred until the date on which it was communicated.
In addition, OSHA accepts untimely complaints in certain circumstances under the
doctrine of equitable tolling. The principle of equitable tolling, which applies in some
situations, including where an employer has concealed or misled an employee about
the grounds for adverse action, is well established in case law under the various
anti-retaliation statutes, although it is not expressly set forth in the statutes them-
selves. OSHA’s Whistleblower Investigation Manual has adopted that principle for
all anti-retaliation laws administered by OSHA. I am not aware that such a dis-
covery rule exists under any of these statutes.

Question 5: The U.S. Chamber of Commerce testified at a recent hearing that small
businesses should have the right to recover attorney’s fees from employees who file
whistleblower claims and fail to prevail at a hearing.

A. Does the administration support a loser pay provision where workers would
have to pay employer’s legal costs in a retaliation case?

Answer:

The possibility that an employee—in many cases, an out-of-work former em-
ployee—might become responsible for paying an employer’s attorney fees would be
a powerful disincentive to any worker who considers filing a retaliation complaint,
and would have a chilling effect on the exercise of employee rights in the workplace.
Moreover, the Chamber assumes that any complaint that isn’t found to have merit
was brought frivolously. OSHA does not believe that a complainant’s motive for
bringing reasonably believed occupational safety or health concerns to the attention
of their employers or the government should be called into question. We strongly
oppose such a provision.

Question 6: Tonya Ford testified about the January 29, 2009 incident at Archer
Daniels Midland plant in Lincoln, Nebraska that killed her uncle, Robert Fitch and
questioned the sufficiency of the citations for which the Company was cited.
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A. Does OSHA have any policy directives relating to the use of the OSH Act’s gen-
eral duty clause in cases where portions of that standard deal with the design re-
quirements of grandfathered man lifts installed prior to 19717

B. In addition to the specific standards for which ADM was cited in regard to the
man lift, was OSHA prohibited from using the OSH Act’s general duty clause to cite
ADM for failure to maintain a workplace free from recognized hazards that led to
the death of Mr. Fitch? If there was no prohibition, why wasn’t ADM also cited under
the general duty clause?

C. As part of its informal settlement agreement with ADM, why didn’t OSHA re-
quire the company to replace all 5 of the manlifts in the in the plant instead of just
one manlift?

D. Does OSHA plan to issue a new directive with regard to the manlift standard
(Part 1910.68) and the applicability of the general duty clause?

Answer:

A. Yes. OSHA issued a directive on October 30, 1978 regarding inspections of man
lifts. That directive is still in effect, however, OSHA will be updating the directive
to clarify the intent.

B. OSHA is not prohibited from using the general duty clause to cite design re-
quirements of manlifts. OSHA did not identify “design” deficiencies on the manlift
in question at ADM. Rather, the citations addressed maintenance and inspection.
Where existing standards apply to particular hazards, citing the general duty clause
is not permitted under Occupational Safety and Health Review Commission case
law.

C. The accident involved only one manlift, therefore the investigation was limited
in scope and did not include the other manlifts. The investigation was not expanded
to the other manlifts, primarily for two reasons: 1) OSHA did not observe numerous
significant deficiencies with the manlift associated with the accident, and 2) during
employee interviews, no concerns were identified with other manlifts. When a viola-
tion is found on one manlift the employer is then put on notice to review others and
make appropriate corrections where needed. Manlifts are permitted under 29 CFR
1910, therefore OSHA cannot require employers to replace manlifts with other
forms of personnel transport. During the informal conference the employer proposed
removing the manlift completely and installing an elevator. The proposed abatement
was more extensive and more costly than compliance with the OSHA manlift stand-
ard. Other manlifts were not discussed, as they were not a point of concern during
the informal conference, and the employer had already volunteered to abate beyond
what OSHA could require.

During a follow-up inspection, OSHA found that two manlifts, the Feed Mill and
Elevator “A” manlifts, had not been in service for over 5 years. One had been de-
energized, with all electrical connection removed completely, and the other had the
belt removed completely.

Two other manlifts, Elevator “D” and the Mill Area manlift, were operational and
used by employees. OSHA inspected both manlifts. The follow-up inspection is still
open.

D. Yes.

[VIA EMAIL],
U.S. CONGRESS,
Washington, DC, May 3, 2010.
Ms. ToNYA FORD,
333 W. Chadderton Drive, Lincoln, NE 68521.

DEAR Ms. ForD: Thank you for testifying at the Workforce Protections Sub-
committee’s hearing on “Whistleblower and Victim’s Rights Provisions of H.R. 2067,
the Protecting America’s Workers Act,” held on Wednesday, April 28, 2010.

Committee Members have additional questions for which they would like written
responses from you for the hearing record.

Representative Lynn Woolsey (D-CA) asks the following questions:

1. If you had been permitted to participate in the OSHA settlement discussions
with ADM, would you have raised the fact that abatement should have required re-
placement of the other four man lifts at the plant and not just the one that was
replaced under the settlement agreement?

2. T understand that you had been trying for quite a while to make meaningful
contact with OSHA, and at this point, you have had conversations with the local
and the national office. Have they told you everything you need to know, and if not,
why not? How would you recommend Congress remedy this problem?
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Please send an electronic version of your written response to the questions in
Microsoft Word format to Lynn Dondis of the Subcommittee staff at
lynn.dondis@mail.house.gov by close of business Wednesday, May 12, 2010, the date
on which the hearing record will close. If you have any questions, please do not hesi-
tate to contact Ms. Dondis at 202-226-1881.

Sincerely,
GEORGE MILLER,
Chairman.

Ms. Ford’s Response to Written Follow-up Questions

DEAR CHAIRWOMAN WOOLSEY, RANKING MEMBER MCMORRIS-RODGERS AND MEM-
BERS OF THE COMMITTEE: I want to thank you again for the opportunity to testify
to you about my family, and how we want to make sure no families go through what
we have in the last 18 months. I hope we can work together to make a difference
and my Uncles life will not be in vein.

1. If you had been permitted to participate in the OSHA settlement discussion with
ADM, would you have raised the fact that abatement should have required replace-
ment of the other four man lifts at the plant and not just the one that was replaced
under the settlement agreement?

I want to start off by saying many families that I have met in the last 18 months
have the same feelings, we are here to make sure that other families do not go
through what we are going through today. There is no price on my Uncle’s life, noth-
ing can bring him back and the completion of our family will never return. We stand
up and speak in honor of our loved ones that we have lost. I promised my Uncle
that his death would not be in vein. I stand by those words today and will until
I can honestly say to my Uncle; I tried with all my heart and soul for your horrible,
preventable death to save a life and to protect a family from the hurt we feel.

I truly believe that if my family would have had the chance to participate in the
OSHA informal settlement discussion with ADM, we would have raised the fact that
the abatement should definitely have required that all 5 of the belt operated man
lifts in the Archer Daniel Midland plant be replaced. As stated in my testimony,
I have done so much research on these devices and they are inherently unsafe. It
is a device that causes many injuries and even deaths. My Uncle, Father and even
my Grandfather worked for ADM. My Uncle worked 32 years at this plant, going
up down these devices. He knew the rules, the regulations and he followed them.
So do all the other men and women that work at this and many other grain milling
plants in Nebraska and in the United States. No matter how safe a worker is, these
device are a hazardous device and should not have been in this plant. The average
age of the employees at the Archer Daniel Midland plant, located in Lincoln, NE,
are employees that have been employed with ADM for 30+ years putting them at
an average age of 50-55 years old. The chance of a man or women having heart at-
tack increases each year after age of 45. Could you image having a heart attack on
a device with no walls near you, nothing to hold to, nothing to jump too, the nearest
landing 40 ft below?

If we would have had the chance to participate in the settlement discussion with
ADM, we would have made sure that OSHA knew that this was not the only belt-
operated man lift in the plant. OSHA’s decision to allow ADM to replace just one
of the five man lifts was not sufficient to protect the lives of the other workers at
that plant. Again, nothing is going to bring my Uncle back, however the men and
women that work not only at this Grain Milling plant, but others around the Nation
deserve to be safe. Going to work should not be a grave mistake, and my Uncle,
Father and Grandpa were just three of the men that helped make Archer Daniel
Midland Plant what it is today and that is a company that has the stock market
value of $18.31 billion dollars.

2. I understand that you had been trying for quite a while to make meaningful
contact with OSHA, and at this point you have had conversations with the local and
the national office. Have they told you everything you need to know, and if not, why
not? How would you recommend Congress remedy this problem?

I have to admit the past 18 months have been frustrating. Hearing from the local
news the fines and penalties against ADM were deleted by OSHA was really dis-
respectful to both my Uncle and our entire family. I've heard from OSHA that they
wants to receive our family’s input on how they can communicate better with us
and other families that have lost loved ones. I have openly given them suggestions
and honestly can say that the local OSHA representative has tried to be responsive
to us. We still don’t have all our questions answered and it seems as though the
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answers need to come from OSHA headquarters in Washington, DC, but I feel they
have not been eager to speak with us. I will be honest many families will listen and
respect what OSHA has concluded in their loved ones investigation. Many families
do not understand all of OSHA rules and regulations, I chose to listen and learn
and educate myself on the investigation process. Maybe that was my fault but,
today I need closure, I believe my family deserves the right to know why ADM, a
company that makes so much money was not ordered to remove all of those belt
operated man lifts. Why a company found all around the world was able to delete
the citations from their records. We can’t delete my Uncle from our memory and
yet they deleted an accident that took a man’s life that worked for them for 32
years.

Family members want open lines of communication throughout the investigation
process. We deserve that. We realize that through this communication we may find
out things that are painful, such as what our loved ones went through in their last
moments. We may find out the horrible way our loved ones died. We need to know
each detail of their last breath. The fact is we want to know this. We need to know
this to get some measure of closure. We want to know someone cares. We need to
know what went wrong that day and how OSHA is working to ensure it does not
happen again to another family.We know that OSHA will not necessarily know all
facts, but we want to know what they know.

I truly believe that it is very beneficial for Congress to pass PAWA (Protecting
America’s Workers Act). It is time for families to honor their loved ones and for all
of us to work as a team, to make a difference and make work a safer place to be.

I have one question to all employers, why don’t you want to protect and honor
the men and women that make your company what it is today and what it will be-
come tomorrow?

[VIA EMAIL],
U.S. CONGRESS,
Washington, DC, May 3, 2010.

Dr. CELESTE MONFORTON, Assistant Research Professor,

U.S. Department of Labor, Occupational Safety & Health Administration, 200 Con-
stitution Avenue, Washington, DC 20210.Dept. of Environ & Occup Health,
School of Public Health & Health Services, George Washington University, 2100
M Street NW, Ste 203, Washington, DC 20037.

DEAR DR. MONFORTON: Thank you for testifying at the Workforce Protections Sub-
committee’s hearing on “Whistleblower and Victim’s Rights Provisions of H.R. 2067,
the Protecting America’s Workers Act,” held on Wednesday, April 28, 2010.

Committee Members have additional questions for which they would like written
responses from you for the hearing record.

Representative Lynn Woolsey (D-CA) asks the following questions:

1. Your testimony raised a question about the views of the U.S. Chamber of Com-
merce regarding victims’ rights. In particular, their witness, Mr. Snare testified on
March 16 that:

“Given the legal nature of these proceedings, there does not appear to be much
value to this presentation [by families of victims] other than to sensationalize, pre-
sumably, already emotional and sensitive matters.”

A) Is it not the case that the OSHA’s regulations and procedures already allow
workers or their representatives to meet with OSHA Area Directors prior to settle-
ments?

B) What value could family members provide to OSHA’s process of informal or
formal settlements?

C) Some employer representatives have suggested that having families in the
room at the same time as employers could inappropriately influence the settlement
process, and urged that meetings with families take place separately from meetings
with employers. Is it imperative that meetings with the Area Directors and families
include the employers or their attorneys at the same time?

2. Mr. Morikawa, who was testifying on behalf of the US Chamber of Commerce
at the April 28 hearing, noted that PAWA does not define the term “representative”
in Section 306 of the discussion draft pertaining to victim’s families.

A) How would you recommend that the term “representative” in the PAWA Sec-
tion 306 be defined? Or should it be left undefined?

B) Should the law prohibit any attorney from representing victim’s families in
these meetings between families and OSHA?

3. How does inclusion of family members in an investigation improve the inves-
tigation?
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4. Your testimony supports the idea of requiring abatement of serious hazards
pending employer contest of citations. Do you think that this provision in PAWA,
if enacted, would have had an impact of the outcome of OSHA’s informal settlement
involving ADM?

5. Should the right of families to be involved with the modification of or settle-
ment of citations include formal settlements or informal settlements, or both? Is the
text of Section 306 of the March 9 discussion draft sufficiently clear on the types
of settlement proceedings which should include families?

Please send an electronic version of your written response to the questions in
Microsoft Word format to Lynn Dondis of the Subcommittee staff at
lynn.dondis@mail.house.gov by close of business Wednesday, May 12, 2010, the date
on which the hearing record will close. If you have any questions, please do not hesi-
tate to contact Ms. Dondis at 202-226-1881.

Sincerely,
GEORGE MILLER,
Chairman.

Dr. Monforton’s Written Responses to Questions for the Record

1. Your testimony raised a question about the views of the U.S. Chamber of Com-
merce regarding victims’ rights. In particular, their witness, Mr. Snare testified on
March 16 that:

“Given the legal nature of these proceedings, there does not appear to be much
value to this presentation [by families of victims] other than to sensationalize, pre-
sumably, already emotional and sensitive matters.”

A) Is it not the case that the OSHA’s regulations and procedures already allow
worker;s or their representatives to meet with OSHA Area Directors prior to settle-
ments?

RESPONSE: In OSHA’s current Field Operations Manual (FOM), the agency pro-
vides guidance to its field offices on allowing workers or their representatives to par-
ticipate in its settlement processes. For an informal conference, which must be held
within 15 working days of the date the citations were issued, the FOM states:

“If an informal conference is requested by the employer, an affected employee or
his representative shall be afforded the opportunity to participate.” (FOM 7-3)

To the extent that an affected worker or an employee representative is aware of
the employer’s request for an informal conference, h/she may request to participate.
I understand, however, that some employee representatives do not learn of the em-
ployer’s request for an informal conference with OSHA until after the fact, making
null this “opportunity to participate.” Setting aside this deficiency in OSHA’s appli-
cation of this policy, the OSH Act explicitly states that affected workers or their rep-
resentative have a right to participate in these proceedings.

B) What value could family members provide to OSHA’s process of informal or for-
mal settlements?

RESPONSE: I disagree strongly with the U.S. Chamber of Commerce’s assertion
that family member participation in OSHA’s informal or formal settlement process
adds no value “other than to sensationalize” matters. I believe that the victim’s
rights provisions in the Protecting America’s Workers Act (H.R. 2067), which are
quite modest, have the potential to advance worker health and safety in a positive
way. First, family members often have information or physical evidence that can be
useful to the OSHA investigators. Allowing family members to participate in the in-
formal contest discussions would be a final opportunity for OSHA to receive this po-
tentially vital information. Second, allowing a family member representative to par-
ticipate in discussions between OSHA and the company will make the settlement
process more transparent and accountable to the public. Currently, these negotia-
tions are held behind closed doors, and family members are not privy to the evi-
dence and arguments offered by each side. Family members should have the right
to know more than just the final terms of the settlement. The why and who benefits
from the terms of the settlement will help the families and the public at large un-
derstand how our worker health and safety enforcement system operates (or fails
to operate as intended.) Finally, many family member victims of workplace fatalities
want steps to be taken by employers and OSHA so that other families are spared
from suffering a similar loss. Family members may turn out to be our nation’s best
allies for securing improvements in worker health and safety.

C) Some employer representatives have suggested that having families in the room
at the same time as employers could inappropriately influence the settlement process,
and urged that meetings with families take place separately from meetings with em-
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ployers. Is it imperative that meetings with the Area Directors and families include
the employers or their attorneys at the same time?

RESPONSE: I expect that having family members in the room at the same time
as employers and OSHA will influence the settlement process. That’s the point and
why I strongly support these provisions of H.R. 2067.

I believe that family members should have the opportunity to witness the negotia-
tions between OSHA and the employer during an informal or formal settlement
process. It is imperative that if the family requests to participate that the employer
or his attorney be present to face the victim’s family.

2. Mr. Morikawa, who was testifying on behalf of the US Chamber of Commerce
at the April 28 hearing, noted that PAWA does not define the term “representative”
in Section 306 of the discussion draft pertaining to victim’s families.

A) How would you recommend that the term “representative” in the PAWA Section
306 be defined? Or should it be left undefined?

RESPONSE: The term “representative” should be defined as any individual des-
ignated by the victim’s next of kin, including herself or himself, as well as a sub-
stitute representative when necessary. (E.g., if a victim’s mother wants to represent
herself, but on a particular occasion wants her sister to participate on her behalf,
the designation process should be flexible to accommodate this mother’s wishes.)

B) Should the law prohibit any attorney from representing victim’s families in
these meetings between families and OSHA?

RESPONSE: No. The law should not prohibit any class, occupation, or personal
or professional distinction of an individual from representing the victim’s family in
the meetings between the company and OSHA. The family of a worker killed on the
job should have the right to select whomever they wish to serve as their representa-
tive. Some may want to represent themselves, others may want their pastor, their
counselor, or an attorney.

There are some who suggest that family members should be barred from desig-
nating a private attorney as their representative because somehow it will “lawyer-
up” the process. This argument is unconvincing. Federal OSHA relies on the Solici-
tor’s Office for legal advice, and many employers retain attorneys, especially in fa-
tality cases. Lawyers are already part of the informal and formal settlement process.
A family member victim of a workplace fatality should have the option of choosing
an attorney as their family representative. One witness at the Subcommittee’s April
28, 2010 hearing suggested:

“involving a private attorney in settlement meetings at any level could have a
“chilling effect” * * * by discouraging the parties from engaging in candid discus-
sions which are necessary in order to accomplish the settlement of OSHA cases.”
(Dennis J. Morikawa, April 28, 2010)

I disagree. There are some employers who are eager to blame a deceased worker
for his/her own death. I believe these employers will be less likely to do so with the
victim’s family present and may be forced to examine their firm’s own practices and
violations of health and safety standards. Moreover, some employers may be com-
pelled to abate the identified hazards and improve their safety performance if they
know that the victim’s family will be present in the settlement negotiations. Finally,
the objective of the negotiation should not be to merely “accomplish the settlement
of OSHA cases.” Rather, the objective should be to compel a change in the employ-
er's and the respective industry’s behavior about eliminating hazards and pre-
venting injuries, disease and deaths among the workforce. I don’t foresee a “chilling
effect,” but rather, sunshine on a process that demands more openness.

3. ?How does inclusion of family members in an investigation improve the investiga-
tion?

RESPONSE: Family members potentially have information or physical evidence
that can be useful to the OSHA investigators. The information may relate to haz-
ards or worksite practices the deceased worker communicated to his family, may
lead investigators to former or current employees with whom OSHA investigators
should speak, or examples of hazardous conditions that exist at other worksites
under the control of the same employer.

4. Your testimony supports the idea of requiring abatement of serious hazards
pending employer contest of citations. Do you think that this provision in PAWA, if
enacted, would have had an impact of the outcome of OSHA’s informal settlement
involving ADM?

RESPONSE: Yes, I support PAWA’s provision requiring abatement of serious haz-
ards pending employer contest. My experience working at the Mine Safety and
Health Administration informs my view and makes me a firm proponent of this pro-
vision. Employers should not be allowed to disregard known serious hazards and
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hold hostage the correction of hazards in order to strike a deal with OSHA to reduce
a monetary penalty or the severity classification of the violation.

In the case that resulted following the fatal fall in January 2009 of Mr. Robert
Fitch at the Archer Daniels Midland plant, OSHA made several errors. The outcome
of the case might have been quite different in several respects, including had the
PAWA provision requiring abatement of serious hazards been adopted. We can’t
make advances in preventing harm to workers when our system forces local OSHA
staff to bargain with employers for worker protections that they are already re-
quired to implement. The informal settlement process should not only expedite
abatement of the hazard, but also give OSHA leverage to require employers to im-
plement measures that go above and beyond simply compliance with OSHA’s min-
imum standards.

5. Should the right of families to be involved with the modification of or settlement
of citations include formal settlements or informal settlements, or both? Is the text
of Section 306 of the March 9 discussion draft sufficiently clear on the types of settle-
ment proceedings which should include families?

RESPONSE: Yes, family members should have the right to participate in the
modification of or settlement of citations whether in the formal or informal setting.
The text contained in Section 9A and Section 306 make it clear that family members
will be granted the following rights:

1. Meet with the Secretary’s representative (e.g., OSHA official) before a decision
is made to issue a citation or take no action.

2. Receive any citations or other documents at the same time as the employer re-
ceives them.

3. Be granted the opportunity to appear and make a statement before OSHA and
the employer during informal and formal settlement negotiations.

4. Be afforded the right to appear and make a victim’s impact statement before
the Occupational Safety and Health Review Commission (OSHRC) in those in-
stances when a case proceeds to it for adjudication.

[VIA EMAIL],
U.S. CONGRESS,
Washington, DC, May 3, 2010.
DENNIS J. MORIKAWA, Partner,
Morgan, Lewis & Bockius LLP, 1701 Market Street, Philadelphia, PA 19103-2921.

DEAR MR. MORIKAWA: Thank you for testifying at the Workforce Protections Sub-
committee’s hearing on “Whistleblower and Victim’s Rights Provisions of H.R. 2067,
the Protecting America’s Workers Act,” held on Wednesday, April 28, 2010.

Committee Members have additional questions for which they would like written
responses from you for the hearing record.

Representative Lynn Woolsey (D-CA) asks the following questions:

1. Dr. Montforton has testified that Congress should strengthen the Act by assign-
ing designated family liaisons in each area office. Do you agree with that approach?

2. Your testimony suggests that PAWA should define at what point in time and
how often families should have an opportunity to make a statement before the
OSHA Review Commission on cases which are contested. The discussion draft of
PAWA leaves it up to the OSHA Review Commission to determine the proper role
of a family member in its proceedings. Isn’t the Commission is in the best position
to spell out that process in its regulations?

Please send an electronic version of your written response to the questions in
Microsoft Word format to Lynn Dondis of the Subcommittee staff at
lynn.dondis@mail.house.gov by close of business Wednesday, May 12, 2010, the date
on which the hearing record will close. If you have any questions, please do not hesi-
tate to contact Ms. Dondis at 202-226-1881.

Sincerely,
GEORGE MILLER,
Chairman.
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Margan, Lewis & Bockius LLp .
170? Market Street Morgan LﬁWlS
Philadeiphia, PA 19103-2921 COUNSELORS AT LAW
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Dennis J. Morikawa
Partner
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May 13, 2010

VIA FEDERAL EXPRESS

The Honorable George Miller, Chairman
Committee on Education and Labor
United States House of Representatives
2181 Rayburn House Office
Washington, DC 20515-6100

Re:  Your letter of May 3, 2010 — “Whistleblower and Victim’s Rights Provisions of
H.R. 2067, the Protecting America’s Worker’s Act.”

Dear Chairman Miller:

Many thanks for your letter of May 3, 2010 regarding my testimony at the Workforce
Protections Subcommittee’s Hearing on “Whistleblower and Victim’s Rights Provisions of H.R.
2067, the Protecting America’s Worker’s Act,” which was held on Wednesday, April 28, 2010. I
was honored to have the opportunity to testify before this Subcommittee on these important
issues, and I am happy to respond to the supplemental Questions for the Record from
Chairwoman Woolsey (D-CA) as a result of my testimony. As [ testified on behalf of the U.S.
Chamber of Commerce, my responses below should be considered a continuation of that
statement:

1. Dr. Montforton has testified that Congress should strengthen the Act by assigning
designated family liaisons in each area office. Do you agree with that approach?

As | pointed out during my testimony before the Subcommittee on March 28, 2010,
OSHA has for many years included in its Field Operations Manual (“FOM?™) procedures related
to Area Office outreach to victims and the families of victims who have been involved in fatal or
catastrophic occupational accidents or illnesses. Indeed, it is my understanding that the
information which OSHA has historically provided is very similar to that which is called for in
Section 306 of the PAWA discussion draft. We are mindful of the concerns expressed by
witnesses such as Tonya Ford at the April 28 hearing concerning past inconsistencies in the
amount of information and involvement which OSHA has granted to victims and their families
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Morgan Lewis
George Miller, Chairman )
May 13, 2010
Page 2

following workplace fatalities. Thus, we were gratified by Deputy Assistant Secretary, Jordan
Barab’s comments at the April 28, 2010 hearing in which he acknowledged that existing policies
with respect to OSHA’s outreach and interactions with victims and the families of victims had
not always been implemented consistently and in a timely manner. As a result, Mr. Barab
pledged to create new victim’s rights policies and to add these policies to OSHA’s FOM. Mr.
Barab also promised the Subcommittee that OSHA would provide comprehensive training for
Compliance Officers, Team Leaders and Area Directors on how to interact with victims and their
families. (Barab Statement at pp. 9-10).

In light of the above commitments by OSHA to develop improved FOM policies and
procedures for dealing with interactions with victims and/or their families, it is our view that
providing in PAWA for the creation of the formal appointment of family liaisons in each Area
Office would be unnecessary and indeed redundant. There are potentially significant costs with
implementing such a directed formal designation of family liaisons which would be better spent
on existing programs. In our view, OSHA should be given the opportunity to address these
important issues as it deems appropriate through the FOM, better training, and other means,
given its available resources.

2. Your testimony suggests that PAWA should define at what point in time and how
often families should have an opportunity to make a statement before the OSHA
Review Commission on cases which are contested. The discussion draft of PAWA
leaves it up to the OSHA Review Commission to determine the proper role of a
family member in its proceedings. Isn’t the Commission in the best position to spell
out that process in its regulations?

Chairwoman Woolsey’s question suggests that my position before the Subcommittee on
that issue focused only on when and how often families should have an opportunity to make a
statement before the Review Commission in contested cases. Let me first clarify that my
comments should not be read as supporting the need for such statements to be made before the
OSHA Review Commission (the “Commission”). Rather, in both my written and verbal
testimony before the Subcommittee on April 28, 2010, I emphasized that I agreed with both
Assistant Secretary, David Michaels, as well as Deputy Assistant Secretary, Barab, that further
clarification and/or justification needed to be made with respect to the necessity of face-to-face
meetings with OSHA and the necessity of providing for public statements at Commission
proceedings in that they had the potential of slowing down the inspection, enforcement and
adjudication process. As Mr. Barab pointed out very candidly during his testimony, such delays,
“.. . only hurt victims and their families in the long run.” (Barab Statement at p. 10).

Based on my many years of experience in the OSHA practice area, I share Mr. Barab’s
concerns regarding the “significant delays” which could occur with respect to the enforcement
and adjudication process should PAWA formalize victim or family involvement in that process.
[ firmly believe that OSHA’s proposed victim's rights policies to be included in its FOM will
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adequately address concerns which were identified at the April 28 hearing while taking into
account the need by OSHA as well as the Solicitor’s Office to make reasoned and independent
prosecutorial decisions with respect to the handling of OSHA cases.

In addition to the above, I remain concerned regarding the lack of clarification of what is
intended by the use of the term, “representative of the victim” as that phrase is used in Section
306 of the PAWA discussion draft. As I pointed out during my testimony, it is one thing for the
family member of a deceased or unavailable employee to testify regarding the impact which that
employee’s death or injury has had on that person’s family and quite another to have a third-
party, such as a private attorney, to be consulted by OSHA and/or to have the opportunity to
make a statement to the parties engaged in settlement discussions related to the case. We believe
that the involvement of such outside parties has a high likelihood of creating further substantial
delays in the OSHA enforcement process as predicted by Dr. Michaels and Mr. Barab in their
respective statements to the Subcommittee. Again, let me emphasize that because OSHA is
committed to enforcing OSHA standards on behalf of employees, the Agency is in the best
position to make critical and necessary determinations with respect to inspections, citations, and
the litigation of OSHA cases. The proposed new FOM procedures spelled out by Mr. Barab in
his April 28, 2010 testimony will, in my view, provide meaningful opportunity for appropriate
outreach and involvement of injured employees and/or their familie