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OVERSIGHT OF INCENTIVE AUCTION
IMPLEMENTATION

TUESDAY, JULY 23, 2013

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON COMMUNICATIONS AND TECHNOLOGY,
COMMITTEE ON ENERGY AND COMMERCE,
Washington, DC.

The subcommittee met, pursuant to call, at 10:34 a.m., in room
2322 of the Rayburn House Office Building, Hon. Greg Walden
(chairman of the subcommittee) presiding.

Members present: Representatives Walden, Latta, Blackburn,
Scalise, Lance, Guthrie, Kinzinger, Long, Ellmers, Eshoo, Doyle,
Braley, Welch, Lujan, Dingell, and Waxman (ex officio).

Staff present: Ray Baum, Senior Policy Advisor/Director of Coali-
tions; Sean Bonyun, Communications Director; Matt Bravo, Profes-
sional Staff Member; Megan Capiak, Staff Assistant; Andy
Duberstein, Deputy Press Secretary; Kelsey Guyselman, Counsel,
Telecom; David Redl, Counsel, Telecom; Charlotte Savercool, Exec-
utive Assistant, Legislative Clerk; Shawn Chang, Democratic Sen-
ior Counsel; Patrick Donovan, Democratic FCC Detailee; Roger
Sherman, Democratic Chief Counsel; and Kara Van Stralen, Demo-
cratic Policy Analyst.

OPENING STATEMENT OF HON. GREG WALDEN, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF OREGON

Mr. WALDEN. I will call to order the Subcommittee on Commu-
nications and Technology, and welcome our witnesses for our hear-
ing on “Oversight of the Incentive Auction Implementation.”

So the subcommittee meets today to continue our oversight of the
FCC’s progress in implementing the incentive auction legislation
that Congress passed last year. As you know, a successful broad-
cast incentive auction has the potential to bring significant revenue
from the sale of the spectrum to bear on our Nation’s broadband
spectrum crunch, unleash innovation for consumers, create hun-
dreds of thousands of jobs for Americans, provide funding to begin
the process of building out a nationwide interoperable public safety
broadband network, and make significant contributions to reducing
the Nation’s deficit.

But as with most things, the devil is in the details. We convened
all five sitting FCC commissioners last December for a progress re-
port on the implementation of the law. This was a first step in
making sure that the Commission stays on track and acts within
the confines of the law. In order to ensure that the FCC continues
to follow the law, proper oversight is necessary.
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A successful auction will require the FCC to get two parts of the
equation correctly: the broadcast side and the broadband side. Now
for broadcasters, the intent of the law could not be more clear. For
those that plan to exit the market, the FCC has an obligation to
let the market work. I am sure the Commission seems to be con-
templating its judgment for that of the market when it comes to
placing a value on a broadcast license. For the incentive auction to
be successful, broadcasters that participate should be assured that
they will be compensated based on the market value of their li-
censes as determined by the auction, not based on estimates by the
FCC. The auction is voluntary, and we should askance at FCC poli-
cies that would dissuade participation.

Now for those who remain in the business of broadcasting, I have
been equally clear what I believe is needed, and the statute is clear
what they deserve is certainty. Broadcasters should be assured
they will be able to remain viable following the auction. That
means the Commission must provide the certainty that broad-
casters in the border states will not be interfered with by our
neighbors to the north and south. But beyond the statutory re-
quirements, it means the FCC should take into consideration the
unique challenges across the country as they reclaim broadcast
spectrum and repack existing channels.

For example, although ineligible to participate in the auction,
low-powered translators play a unique role in states in the moun-
tain west. The Commission should consider the ongoing need for
translators as they conduct the repacking analysis.

On the broadband side of the equation, the Commission should
carefully consider how best to promote participation in the auction
in a way that is consistent with the Communications Act.

Ultimately, a successful auction will be dependent on both broad-
cast and broadband interest. The FCC would be wise to recognize
that in an industry as competitive as commercial wireless, rarely
does the industry speak with a single voice. That is why I am en-
couraged that a large portion of the industry and broadcasters
seems to be coalescing around a band plan that promotes competi-
tion and maximizes auction proceeds. So I would like to have seen
the FCC focus on these aspects in their recent public notice on
band plans.

Finally, I would like to talk for just a moment about the auction
participation. Just like the broadcasters, potential broadband Ili-
censees should be courted as participants and not subjected to eco-
nomic manipulations at the hands of the FCC. As we have learned
time and again in spectrum auctions, well-meaning FCCs have
tried to place conditions on auctions in an effort to engineer what
it deemed a pro-competitive outcome. Recently, some have sug-
gested the FCC can place restrictions on auction participation with-
out any adverse effect on auction proceeds. It would be folly at best
for the FCC to think that it could know better than the true mar-
ket-based auction the maximum amount the auction could raise.
Carefully crafted auction that recognizes the value of participation
and has the humility to let the market decide the value of spec-
trum will best serve all the goals of the legislation.

So our witnesses today represent the many sides of this debate.
Broadcasters that want to sell and broadcasters that want to
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broadcast, two of our Nation’s four largest wireless providers, a
representative of the public interest community, and the Federal
Communications Commission. While our witnesses may not see
eye-to-eye on all the issues we will discuss, I look forward to your
testimony—I have read it—and your counsel as we all work to-
gether on this. I know that we share a desire to see a successful
broadcast incentive auction. I thank you all for being here today.
[The prepared statement of Mr. Walden follows:]

PREPARED STATEMENT OF HON. GREG WALDEN

The subcommittee meets today to continue our oversight of the FCC’s progress in
implementing the incentive auction legislation Congress passed last year. A success-
ful broadcast incentive auction has the potential to bring significant spectrum to
bear on our nation’s broadband spectrum crunch, unleash innovation for consumers,
create hundreds of thousands of jobs for Americans, provide funding to begin the
process of building out a nationwide public safety broadband network, and make a
significant contribution to reducing the deficit. But as with most things, the devil
is in the details.

We convened all five sitting FCC commissioners last December for a “progress re-
port” on the implementation of the law. This was a first step in making sure that
the commission stays on track and acts within the confines of the law. In order to
ensure that the FCC continues to follow the law, proper oversight is necessary.

A successful auction will require the FCC to get two parts of the equation right:
the broadcast side and the broadband side.

For broadcasters, the intent of the law couldn’t be more clear. For those that plan
to exit the market, the FCC has an obligation to let the market work. I am con-
cerned that the commission seems to be contemplating inserting its judgment for
that of the market when it comes to placing a value on a broadcast license. For the
incentive auction to be successful, broadcasters that participate should be assured
that they will be compensated based on the market value of their licenses—as deter-
mined by the auction—not based on estimates by the FCC. The auction is voluntary
and we should look askance at FCC policies that would dissuade participation.

For those that remain in the business of broadcasting, I have been equally clear
what I believe is needed—and the statute is clear what they deserve—is certainty.
Broadcasters should be assured that they will be able to remain viable following this
auction. That means the commission must provide the certainty that broadcasters
in the border states will not be interfered with by our neighbors to the north and
south. But beyond the statutory requirements, it means the FCC should take into
consideration the unique challenges across the country as they reclaim broadcast
spectrum and repack existing channels. For example, although ineligible to partici-
pate in the auction, low-power translators play a unique role in states in the moun-
tain west. The commission should consider the ongoing need for translators as they
conduct their repacking analysis.

On the broadband side of the equation, the commission should carefully consider
how best to promote participate in the auction in a way that is consistent with the
Communications Act.

Ultimately, a successful auction will be dependent on both broadcast and
broadband interest. The FCC would be wise to recognize that in an industry as com-
petitive as commercial wireless, rarely does the industry speak with a single voice.
That’s why I am encouraged that a large portion of the industry—and broad-
casters—seems to be coalescing around a band plan that promotes competition and
maximizes auction proceeds. I would like to have seen the FCC focus on these as-
pects in their recent public notice on band plans.

Finally, I would like to talk for just a moment about auction participation. Just
like the broadcasters, potential broadband licensees should be courted as partici-
pants not subjected to economic manipulation at the hands of the FCC. As we have
learned time and again in spectrum auctions, well-meaning FCCs have tried to
place conditions on auctions in an effort to engineer what it deems a “pro-competi-
tive outcome.” Recently, some have suggested that the FCC can place restrictions
on auction participation without any adverse impact on auction proceeds. Let me be
clear: it would be folly at best for the FCC to think that it could know better than
a true market-based auction the maximum amount the auction could raise. A care-
fully crafted auction that recognizes the value of participation and has the humility
to let the market decide the value of spectrum will best serve all of the goals of the
legislation.
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Our witnesses today represent the many sides of this debate. Broadcasters that
want to sell and broadcasters that want to broadcast; two of our nation’s four larg-
est wireless providers; a representative of the public interest community; and, the
Federal Communications Commission. While our witnesses may not see eye to eye
on all of the issues we will discuss, I look forward to their testimony and counsel
and know they share our desire to see a successful broadcast incentive auction.

# # #

Mr. WALDEN. I would yield the balance of my time to the vice
chair of the subcommittee, Mr. Latta.

Mr. LaTTA. Well thank you, Mr. Chairman, and thank you very
much for holding this very important hearing today.

Spectrum has been a priority for this subcommittee over the past
several years, and it is incumbent upon Congress to exercise over-
sight over the incentive auction. The Spectrum Act passed as part
of the Middle Class Tax Relief and Job Creation Act in 2011 was
landmark legislation with the authorization of the broadcast spec-
trum incentive auction. The success of this auction, which will be
the most complicated the world has ever seen, is absolutely critical
for bringing more spectrum to the market for mobile broadband as
Wellkas for funding our nationwide public safety broadband net-
work.

There is no question that success hinges on the incentive auc-
tion’s design. I look forward to hearing from each of our distin-
guished witnesses on the incentive auction implementation and the
benefits or consequences of the certain auction designs. I look for-
fvard to the testimony, and as we continue this very critical dia-
ogue.

And with that, Mr. Chairman, I yield back the remainder of my
time.

Mr. WALDEN. Gentleman yields back his time. Chair now recog-
nizes the gentlelady from California, Ms. Eshoo, the ranking mem-
ber, for 5 minutes.

OPENING STATEMENT OF HON. ANNA G. ESHOO, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Ms. EsHoO. Thank you, Mr. Chairman. Good morning to all of
my colleagues and to those that are testifying today.

As former FCC Chairman McDowell wisely stated last year, the
upcoming voluntary incentive auction will “literally be the most
complex spectrum auction in world history.” To drive new invest-
ment, create jobs, and spark a new era of wireless broadband, we
need to make sure this auction is done right the first time. We
have to get this right.

We all know the storyline by now. Consumer demand for wireless
broadband continues to skyrocket. More than half of all Americans
now own a smartphone and as the number of wireless devices in-
creases, so has data consumption. Last year alone, mobile devices
in the U.S. downloaded more than 1.4 trillion megabits of data.
That is nearly four times more demand than in 2010, and 2010 was
not all that long ago.

As the FCC structures its auction rules and band plan to meet
this growth, there are two areas that deserve enhanced attention.
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First, with a rare opportunity to auction beachfront spectrum
under 1 gigahertz, we must promote a competitive wireless land-
scape in which carriers of all sizes, both regional and national,
have an opportunity to bid competitively for licensed spectrum.
Today in the top 10 U.S. markets, the two largest wireless carriers
control 86 percent of all beachfront spectrum below 1 gigahertz. As
the Department of Justice observed earlier this year, an auction
that protects and promotes a healthy, competitive wireless market-
place enhances consumer choice and serves the public good. Con-
sistent with statute, the FCC should heed this advice by developing
rules that promote competition and broad carrier participation.

Second, the FCC should structure a band plan that ensures a na-
tionwide block of spectrum under 1 gigahertz dedicated for unli-
censed innovation. The economic benefits of such an expansion are
well-documented with recent studies concluding that the unlicensed
wireless sector contributes between $50 and $100 billion per year
to the U.S. economy. That is with a B. That is not million, that is
billion.

Just this month, West Virginia University became the first uni-
versity in the country to use TV white spaces to deliver wireless
broadband service across the campus. Following on the successes of
WiFi, Bluetooth, and RFID, the upcoming incentive auction can
provide a unique opportunity to fuel a new generation of unlicensed
technologies, supporting rural broadband, connected hospitals,
smart grid networking, and so much more.

So I thank all of the witnesses that are here today to share your
perspectives. I look forward to your testimony that will support our
subcommittee’s ongoing oversight.

Ms. EsHoo. I don’t know—where is the clock? With that, I would
like to yield the balance of my time to my colleague, Mr. Doyle.

Mr. DoYLE. I thank my friend.

This is a critical time for the future of competition in the wireless
marketplace. Large carriers currently hold over 80 percent of the
licenses for spectrum below 1 gigahertz. This spectrum provides the
best in-building coverage, something that is crucial in urban areas,
like many parts of my district in Pittsburgh.

The increasing disparity in carrier spectrum assets which the De-
partment of Justice and the Commission have both recognized, pre-
sents significant risks such as slowing innovation, stifling price and
service competition. If we are going to ensure more competitive mo-
bile services marketplace, the Commission must ensure that all
carriers have the opportunity to acquire high quality spectrum to
meet the skyrocketing demand for mobile broadband services.

In the Spectrum Act we passed last year, we specifically pre-
served the Commission’s authority to adopt and enforce rules con-
cerning spectrum aggregation that promote competition. Holdings
of lower band spectrum are already dangerously concentrated. I
hope the FCC uses its authority to prevent further concentration
in this upcoming incentive auction.

With that, I yield back my time and thank my colleague and
friend, Ms. Eshoo.

Ms. EsHOO. Mr. Chairman, may I just submit something for the
record? This is a letter from a broad coalition of Fortune 100 com-
panies, rural wireless carriers, and small businesses who believe
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every wireless carrier should have a fair opportunity to compete in
the upcoming auction.

Mr. WALDEN. Without objection.

[The information appears at the conclusion of the hearing.]

Ms. EsHOO. Thank you.

Mr. WALDEN. Gentlelady yields back her time. Turn now to the
vice chair of the full committee, Ms. Blackburn, from Tennessee,
for 5 minutes.

OPENING STATEMENT OF HON. MARSHA BLACKBURN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF TEN-
NESSEE

Mrs. BLACKBURN. Thank you, Mr. Chairman, and I want to
thank each of you for being here. I have to tell you, we all have
questions and we are looking forward to having your feedback
today as we look at what we think is a pretty important issue, and
that is the spectrum auctions. There are questions that are unan-
swered regarding both the policy and the process. We are hoping
that we can clear up some of those. We think the law is clear and
if we follow the law, then we are going to have a successful auction.
Anfgl ilf we don’t, then I think that we are pretty much guaranteed
to fail.

It is important for us to keep in mind also that going through
the spectrum auction process, this is not a science fair project, and
we want to make certain that we do our due diligence. This is
going to be a complicated process and it doesn’t mean the FCC
should exclude participants in order to show favoritism to certain
telecommunication competitors. Gerrymandering the auctions, par-
ticularly the below 1 gigahertz level, to give regulatory favor to
some competitors at the expense of those who have earned their
success puts all of the work that we have done up to this point at
risk. It violates the law and it also threatens our ability to stand
up the public safety network, to provide revenue for deficit reduc-
tion, and to find a repacking solution.

So we are going to have a lot of questions for you today. Again,
I thank you all for being here, and we look forward to proceeding
in an orderly manner.

And I yield back—I will yield time to Mr. Long, Ms. Ellmers,
whomever is——

Mr. WALDEN. If either of you seek time? If not

Mrs. BLACKBURN. If no one is seeking time, I will yield back.

Mr. WALDEN. Yield back. Chair now recognizes former chairman
of the committee, the gentleman from California, Mr. Waxman, for
5 minutes.

OPENING STATEMENT OF HON. HENRY A. WAXMAN, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI-
FORNIA

Mr. WAXMAN. Thank you, Mr. Chairman.

Today we continue our oversight of the FCC’s implementation of
the public safety inspector MACT that Congress passed last year
with strong bipartisan support, and I want to thank Chairman
Walden for working with us to assemble an outstanding panel of
witnesses. We are delighted to have you all here.




7

We will hear divergent views today on how the auction should
be implemented, but equally strong, we will hear agreement that
we have a need to make this groundbreaking auction a success.

When Congress enacted this landmark legislation, we knew that
implementation would be challenging. The FCC quickly retained a
group of world class experts to help design the complex spectrum
auction, and the FCC staff immediately started working around the
clock to get this right. I want to thank the dozens of FCC staffers
who have worked so hard to address the challenges posed by this
auction.

In my view, the success of the auction will be measured by how
well we meet the goals laid out by the law. Congress enacted the
law with multiple goals in mind: to help relieve the spectrum
crunch, and to meet the exploding demand of wireless data, to raise
revenue, to fund multiple public priorities, including the creation of
the broadband network for first responders, or FirstNet, to promote
competition in the wireless marketplace, and to spur continued in-
novation such as the creation of new super Wi-Fi services. The law
we passed reflects all of these goals. To promote competition, the
law expressly preserves the ability of the FCC to establish limits
on spectrum aggregation where necessary to ensure competition. To
promote innovation, the law called for the establishment of a na-
tionwide guard bands that can be used for unlicensed use.

Not surprisingly, some parties are now engaged in revisionist
history, suggesting that the FCC has less authority than the stat-
ute provides. Others are trying to erect straw men, arguing that
proponents of a competitive auction want to exclude AT&T, In-
spect, and Verizon from bidding. No party that I am aware of is
urging the FCC to exclude the biggest wireless companies from
participating in the auction. In fact, my own view is that both com-
panies should be able to compete in the auction. But it makes no
sense to allow the two biggest companies with an already dominant
market position to acquire all of this high quality beachfront spec-
trum. The Justice Department wrote the FCC earlier this year to
emphasize how important it is for competition and consumers that
this low band spectrum not be dominated by the two big carriers.
This expert views from the antitrust division deserve careful con-
sideration.

Others have challenged the creation of guard bands, but guard
bands are important to enhance the value of the spectrum being
auctioned, and to create spectrum that can be used for the next
generation of Wi-Fi services. The FCC’s job will not be easy, but
the goals of the statute are the right ones and they are all achiev-
able. With carefully designed rules, the FCC can make new spec-
trum available to wireless carriers, raise the revenue needed for
FirstNet, and promote competition and innovation. Our job should
be to resist the importuning of special interests and help the FCC
make this groundbreaking auction an historic success.

I look forward to the testimony of our distinguished witnesses,
and I would like to ask unanimous consent to put two documents
into the record. One is a letter from public interest groups, Public
Knowledge, The New America Foundation, the National Hispanic
Media Coalition, Free Press of the Writers Guild of America, in
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support of pro-consumer limitations on spectrum concentration as
part of the auction of the 600 megahertz band by the FCC.

Mr. WALDEN. Without objection.

[The information appears at the conclusion of the hearing.]

Mr. WAXMAN. And the second is to enter into the record an ex
parte by the U.S. Department of Justice concluding that the rules
for the 600 megahertz auctions are necessary to ensure competition
in the wireless market.

Mr. WALDEN. Without objection.

[The information appears at the conclusion of the hearing.]

Mr. WAXMAN. Thank you, Mr. Chairman. I yield back the balance
of my time.

Mr. WALDEN. Gentleman yields back the balance of his time.
Now we will turn to our distinguished panel of witnesses who have
agreed to provide us with great testimony and counsel today. We
appreciate you all being here.

We will start with Gary Epstein, who is the Senior Advisor and
Co-Lead of the Incentive Auction Task Force, the Federal Commu-
nications Commission, the man who has the biggest weight on his
shoulder to do it all, and do it all right, make it all work. Mr. Ep-
stein, thanks for the work you are doing for the country at the
FCC. We look forward to your comments today, sir.

STATEMENTS OF GARY EPSTEIN, SENIOR ADVISOR AND CO-
LEAD, INCENTIVE AUCTION TASK FORCE, FEDERAL COMMU-
NICATIONS COMMISSION; HAROLD FELD, SENIOR VICE
PRESIDENT, PUBLIC KNOWLEDGE; RICK KAPLAN, EXECU-
TIVE VICE PRESIDENT, STRATEGIC PLANNING, NATIONAL
ASSOCIATION OF BROADCASTERS; PRESTON PADDEN, EXEC-
UTIVE DIRECTOR, EXPANDING OPPORTUNITIES FOR
BROADCASTERS COALITION; KATHLEEN HAM, VICE PRESI-
DENT, FEDERAL REGULATORY AFFAIRS, T-MOBILE; AND
JOAN MARSH, VICE PRESIDENT, FEDERAL REGULATORY,
AT&T

STATEMENT OF GARY EPSTEIN

Mr. EpPSTEIN. Thank you very much. Good morning, Chairman
Walden and Ranking Member Eshoo, and members of the sub-
committee. My name is Gary Epstein. I am the Senior Advisor and
Chair of the Federal Communications Commission Incentive Auc-
tion Task Force. Thank you for the opportunity to discuss the Com-
mission’s efforts to carry out Congress’ statutory direction in de-
signing and implementing the broadcast television spectrum incen-
tive auction.

In our effort to design and implement the incentive auction, the
Commission is guided by four primary public interest objectives.
One, relieving the spectrum crunch by creating a market-based
process for repurposing the maximum amount of UHF spectrum for
licensed and unlicensed flexible use to address the expected growth
in mobile data usage, which is predicted to grow by a factor of nine
by 2017. Two, fulfilling our statutory obligations and congressional
objectives that include reimbursing repack broadcasters, funding
FirstNet, and deficit reduction. Three, providing a unique financial
opportunity for participating broadcasters while preserving our
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healthy broadcast services for those who choose not to contribute
their spectrum. And four, promoting the innovation in a vibrant
mobile market.

As we pursue these objectives, we are focused on both the engi-
neering and economics issues, and are drawing on the expertise of
the world’s leading economists, auction design experts, and engi-
neers, both inside and outside the agency. We are engaging with
all interested parties in an open and transparent process in which
we will learn from the robust public record we are building, aim
for simplicity, and adjust our proposals as necessary to ensure that
the auction succeeds.

With respect to process, it is also important to remember that we
are in the middle of an open proceeding and the Commission has
made no final determinations. The staff’s role in the incentive auc-
tion proceeding, under the direction of the Commission, is to con-
duct as comprehensive and exhaustive an examination of the full
range of policy options as practicable in order to best advise the
Commission. Ultimately, within the bounds of the statute, it is the
Commission that will determine the design of the incentive auction.

The Commission has moved swiftly since Congress passed the
Spectrum Act. A guiding principle has been to “get it done on time
and to get it done right.” Under Acting Chairwoman Clyburn, the
staff has continued our steady progress toward a 2013 report and
order and a 2014 auction.

In the first 6 months after the Act was passed, the Commission
quickly formed a cross-agency task force, retained auction design
experts, adopted a channel sharing order, and officially launched
the proceeding by adopting a comprehensive and specific notice of
proposed rulemaking.

Since adopting the Notice, we have hosted several workshops and
participated in numerous industry conferences, both to inform the
public about the proceeding and solicit input on distinct incentive
auction issues. To date we have had workshops on channel sharing,
reimbursement for relocation costs, auction design, the band plan,
and the Notice itself.

In addition, in the interests of public engagement and an open,
transparent and participatory process, the Commissioners and staff
have participated in over 180 incentive auction-related events and
meetings since the enactment of the Spectrum Act, including nu-
merous discussions with our colleagues in Canada and Mexico. Per-
haps unsurprisingly, the Task Force has met with each of my fel-
low panelists numerous times to discuss their particular views with
respect to the auction.

Since the Notice, we have also released several public notices on
issues we believe warranted further consideration and opportunity
for interested parties to provide additional input. To date, we have
received and considered over 460 comments and reply comments to
incentive auction public notices. Our public notices have solicited
input on interference calculation software, band plan design, and
in the case of a public notice we released just yesterday, the re-
packing process. Yesterday’s release includes the results of a pre-
liminary analysis of whether any particular television station could
be assigned or reassigned to particular channels in the incentive
auction repacking process, consistent with statutory and other re-
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quirements. Each public notice we have issued has proven critical
to advancing the proceeding, and we expect that yesterday’s re-
lease, which was only the first of several public notices we expect
to issue regarding repacking, will allow interested parties to better
understand some of our preliminary efforts in developing a repack-
ing methodology and elicit valuable comments on our proposals.

Finally, we are committed to an open, transparent, and inclusive
process. On several issues it appears there is emerging some agree-
ment on how to move forward. On other issues, stakeholders ap-
pear to be coming to general agreement on the surface, but there
remain important differences of opinion in the details. And on some
important topics there remain divergent positions. The key for the
Commission is to continue to solicit and carefully review ideas from
the experts, both outside and within the Commission, to enable the
Commission to make the hard decisions based on the best available
data and ideas. The Incentive Auction Task Force will make rec-
ommendations to the full Commission that we believe will result in
an auction that will serve the public interest and achieve the objec-
tives and goals Congress laid out in the Spectrum Act. The ideas
we put forth for the Commissioners to consider will be based on
substantial and valuable input from the public.

Thank you and I look forward to your questions.

[The prepared statement of Mr. Epstein follows:]
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Good morning, Chairman Walden, Ranking Member Eshoo, and members of the
Subcommittee. My name is Gary Epstein and I am the Senior Advisor and Chair of the
Federal Communications Commission’s Incentive Auction Task Force. Thank you for
the opporttunity to discuss the Commission’s efforts to carry out Congress’s statutory
direction in designing and implementing the Broadcast Television Spectrum Incentive
Auction.

In our effort to design and implement the incentive auction, the Commission is
guided by four primary public interest objectives:

» One, relieving the spectrum crunch by creating a market-based process for
repurposing the maximum amount of UHF spectrum for licensed and unlicensed
flexible use to address the expected growth in mobile data usage, which is
predicted to grow by a factor of nine by 2017.

e Two, fulfilling our statutory obligations and Congressional objectives that include
reimbursing repacked broadcasters, funding FirstNet, and deficit reduction.

e Three, providing a unique financial opportunity for participating broadcasters
while preserving a healthy broadcast service for those who do not contribute their
spectrum.

¢ And four, promoting innovation and a vibrant mobile market.

As we pursue these objectives, we are focused on both engineering and
economics issues and are drawing on the expertise of the world’s leading economists,
auction design experts, and engineers, both inside and outside the agency.

We are engaging with all interested parties in an open and transparent process in
which we will learn from the robust public record we are building, aim for simplicity, and
adjust our proposals as necessary to ensure the auction succeeds.
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With respect to process, it is also important to remember that we are in the middle
of an open proceeding and the Commission has made no final determinations. The staff’s
role in the incentive auction proceeding, under the direction of the Commission, is to
conduct as comprehensive and exhaustive an examination of the full range of policy
options as practicable in order to best advise the Commission. Ultimately, within the
bounds of the statute, it is the Commission that will determine the design of the incentive
auction. )

The Commission has moved swiftly since Congress passed the Spectrum Act. A
guiding principle has been to “get it done on time and to get it done right.” Under Acting
Chairwoman Clyburn, the staff has continued our steady progress toward a 2013 report
and order and 2014 auction.

In the first six months after the Act was passed, the Commission quickly formed a
cross-agency task force, hired auction design experts, adopted a channel sharing order,
and officially launched the proceeding by adopting a notice of proposed rulemaking

(Notice).

Since adopting the Notice, we have hosted several workshops and participated in
numerous industry conferences, both to inform the public about the proceeding and
solicit input on distinct incentive auction issues. To date we have had workshops on
channel sharing, reimbursement for relocation costs, auction design, the band plan, and
the Notice itself.

In addition, in the interests of public engagement and an open, transparent and
participatory process, the Commissioners and staff have participated in over 180
Incentive Auction-related events and meetings since the enactment of the Spectrum Act,
inctuding numerous discussions with our counterparts in Canada and Mexico. Perhaps
unsurprisingly, the Task Force has met with each of my fellow panelists numerous times
to discuss their particular views with respect to the auction.

Since the Notice, we have also released several public notices on issues that we
believe warranted further consideration and opportunity for interested parties to provide
additional input, including the 600 MHz band plan and interference calculation software;
to date, we have received and considered over 460 comments and reply comments to
incentive auction public notices. Each public notice that we have issued has proven
critical to advancing the proceeding.

Finally, we are committed to an open, transparent, and inclusive process. On
several issues it appears that there is emerging some agreement on how to move forward.
On other issues, stakeholders appear to be coming to a general agreement on the surface,
but there remain important differences of opinion in the details. And for some important
topics there remain divergent positions. The key for the Commission is to continue to
solicit and carefully review ideas from the experts from outside and within the
Commission to enable the Commission to make the hard decisions based on the best
available data and ideas. The Incentive Auction Task Force will make recommendations
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to the full Commission that we believe will result in an auction that will serve the public
interest and achieve the objectives Congress laid out in the Spectrum Act. The ideas we
put forth for the Commissioners to consider will be based on substantial and valuable
input from the public.

Thank you and I look forward to your questions.
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Mr. WALDEN. Mr. Epstein, thank you, and again, thank you for
what you and your team are doing to try and get this right and
get it done on time. So we appreciate that.

Mr. EPSTEIN. Thank you, Mr. Chairman.

Mr. WALDEN. We are going to go now to the Senior Vice Presi-
dent of Public Knowledge, Mr. Harold Feld. We appreciate your
being back before our subcommittee to testify, and we look forward
to your comments.

STATEMENT OF HAROLD FELD

Mr. FELD. Thank you very much, Chairman Walden, Ranking
Member Eshoo. Thank you for inviting me here to testify today.

Two years ago, I testified before this subcommittee that a prop-
erly structured incentive auction could be a rare public policy
trifecta, a win-win-win that provided more licensed spectrum, more
efficient access to unlicensed spectrum in this extremely useful set
of frequencies. In addition to raising revenue for an interoperable
public safety network, now called FirstNet, the auction of licenses
in this band for mobile broadband could also enhance competition
to the benefit of consumers.

At the same time, while reallocation of a portion of the TV band
from broadcasting to licensed wireless service would mean the loss
of spectrum for white spaces in some areas that raise the possi-
bility of creating more access in crowded urban markets. Through
the reallocation of the spectrum and subsequent repacking of the
remaining broadcasters, the FCC could create a national unli-
censed band that would encourage developers to build new devices
and offer more innovative services that take advantage of the
unique properties of these frequencies.

The last 2 years have proved both the importance of unlicensed
access, especially in the TV bands, and the importance of stimu-
lating competition on the licensed side. In this time period, we have
seen the cable industry recognize the value of offering unlicensed
access as a supplement for their broadband networks. Ad hoc unli-
censed networks proved their value in the aftermath of Superstorm
Sandy. We now talk of carrier grade Wi-Fi as a critical tool for the
wireless industry. Wireless ISPs are using unlicensed spectrum, in-
cluding TV white spaces, to bring affordable broadband to rural
America.

We have also seen the value of regulatory steps to promote com-
petition. In 2011, the FCC imposed data roaming rules, and with
the Department of Justice, jointly blocked the effort of AT&T to ac-
quire T-Mobile. In 2012, they pushed Verizon to divest spectrum
to competitors as part of its acquisition of spectrum co-licenses. As
a result, we have seen more investment in the wireless market in
the last year than we had for many years before. Billions of dollars
of new investment float into the market as both T-Mobile and
Sprint attracted new interest. These revitalized competitors have
offered new equipment plans and service plans, and in response,
AT&T and Verizon have redoubled their efforts to deploy 4G LTE
networks as rapidly as possible and respond with their own new
pricing plans. In short, competition works and needs to be pre-
served.
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All of this highlights the importance of getting rules for this in-
centive auction right. The Department of Justice has identified ac-
cess to low band spectrum as critical for competition. This spec-
trum is highly valued for its propagation qualities, its ability to
travel long distances and penetrate buildings and trees. Companies
looking to invest in unlicensed, such as Comcast, Google, and
Microsoft have likewise identified the broadcast band as critical for
developing the next generation of unlicensed services.

What does getting it right mean? First, it means we must stop
creating false choices and pushing the FCC to choose sides. Con-
gress passed a compromised bill that gave the FCC the authority
to use the auction to enhance unlicensed and promote competition,
but within limits. We should collectively embrace this compromise
rather than refighting old battles. The priorities of this auction
must work together, not push against each other and fly apart.

Second, we need to respect the FCC staff as they work through
this difficult process. We cannot have the transparency and trust
we need if people unhappy with the substantive choices browbeat
them over procedure. We should recognize that well-structured
guard bands will both provide adequate spectrum for unlicensed
use and increase the value of the service as a whole. This is not
about artificially inflating guard bands to the point where it would
undermine the license service; this is about being mindful to
achieve all our goals. Instead of setting this up as a false choice
where every megahertz of guard band is seen as lost revenue, we
should recognize that well-structured guard bands will serve the
interest of licensed and unlicensed users alike.

Finally, we need to make sure that we have enough participation
in the auction to make it worth holding. The best way to ensure
that enough bidders to show up is what we call a “No Piggies
Rule.” Don’t ban anyone from the auction, but limit the number of
licenses that any one company can win. Opponents of a No Piggies
Rule argue that we need to have AT&T and Verizon in the auction.
That is true, but the beauty of the No Piggies Rule is it lets AT&T
and Verizon participate; it just makes sure there are enough li-
censes to make it worthwhile for competitors to show up as well.
An auction with only AT&T and Verizon will be just as much a fail-
ure as an auction that banned AT&T and Verizon.

To conclude, the key to a successful incentive auction is a bal-
anced approach. We get there by continuing our current delibera-
tive process. We can still achieve a public policy trifecta, a win-win-
win for mobile broadband competition and unlicensed access and
build an interoperable public safety net that we all need. It would
be a shame to miss this chance by fighting old battles instead of
working together.

Thank you, and I look forward to your questions.

[The prepared statement of Mr. Feld follows:]
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Good morning Chairman Walden, Ranking Member Eshoo, and members of the
subcommittee. Iam Harold Feld, Senior Vice President at Public Knowledge, a public interest
nonprofit dedicated to the openness of the Internet and open access for consumers to lawful

content and innovative technology. Iam pleased to have the opportunity to appear before you

once again to discuss the implementation of the FCC’s first ever spectrum incentive auction.

Executive Summary
A bit more than 2 years ago, I testified before this Subcommittee about what was then a
proposal to consider giving the FCC authority to conduct incentive auctions. As I said at the
time, the incentive auctions provide a rare case for a ‘win-win-win’ in public policy. Done
thoughtfully, the incentive auction could provide new low-band spectrum licenses for wireless
carriers to meet expanding demand and enhance competition and provide revenue to pay fora
national wireless network for first responders, while enhancing the efficiency of the unlicensed

TV white spaces service and preserving free over-the-air television.

1 still believe we can do this, But we cannot succeed if we rush heedlessly forward out of

impatience to hold an auction however ill-designed. Nor will we achieve this by forcing false
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choices between licensed and unlicensed spectrum, or between enhancing competition and
paying for FirstNet. To the contrary, efforts to follow what seems like the straightforward path to
maximizing revenue by minimizing guard bands or refusing to adopt rational spectrum

aggregation limits are likely to make this auction a failure rather than a success.

Perhéps most importantly, we must give the FCC staff time to develop a proper record
and to do their jobs. Constantly hectoring staff that they are moving too fast or two slow, issuing
too many public notices or not enough, being too generous to broadcasters or not generous
enough, scheming to undermine licensed spectrum with inflated guard bands or being in the
pocket of this or that faction of the industry is worse than not helpful. It creates an atmosphere of
suspicion and pushes staff to retreat into the bowels of the Portals at a time when we need the

maximum amount of transparency and trust between staff and stakeholders.

Background

Congress” inclusion of Title V1 in the Middle Class Tax Relief and Job Creation Act of
2012 was a groundbreaking and critical step forward for U.S. communications policy and the
advancement of new and innovative technology in the 21* century. It was groundbreaking
because of the creation of the FCC’s authority to create and execute a two-sided incentive
auction for the first time in history. This mechanism for fairly repurposing spectrum that is
already allocated uses market based principles to encourage more efficient use of this valuable
public resource and make room on the spectrum allocation for new uses and technologies to
develop. The legislation was a critical step because it opened up spectrum to allow for greater

growth and competition in the licensed wireless broadband market, while preserving a
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commitment to unlicensed spectrum to be used for new innovative services, some of which may
not even have been invented yet. The legislation also balance the priorities of repurposing
spectrum for new uses with the goals of funding an interoperable public safety wireless network

in accordance with the recommendations of the 9/11 Commission.

I continue to believe that all these goals remain possible. Certainly it takes patience and a
well developed record to find the way to balance these competing goals. I commend the FCC for
working so diligently to get the numerous details right so that all these working parts will mesh

together, rather than fly apart.

Conversely, I find it very unfortunate that some continue to try to create artificial choices
among the goals Congress created. We are well aware that the final language of the Act
represented a compromise between Members and stakeholders with very strongly held opinions
on the appropriate policy to follow. Rather than refight these battles again and again, we should
embrace the compromise. Rules that ignore the compromise struck by Congress, pretending that
one faction triumphed over the other when it did not, do more than violate the language of law.
Such efforts threaten to unbalance the complex machinery Congress dictated for running the

auction, potentially dooming all these efforts.

Allow the FCC to do its job
Perhaps most importantly, Congress should remember that every economist that testified
on incentive auctions — regardless of political affiliation — urged that the FCC must have

maximum discretion to design and run the auction. Certainly Congress must maintain oversight.
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But Members should also recognize both the tremendous skill and experience the FCC has
brought to bear on this complex problem and the FCC’s history of success since Congress
authorized spectrum auctions 20 years ago. It is entirely appropriate to require the FCC to
explain its choices. It is counter-productive to tell the FCC before it even makes choices that it

has chosen wrong.

Since passage of the Act, the FCC has moved quickly to design this first-ever incentive
auction to reflect the several goals of the legislation and with the input of all critical
stakeholders. In order for the incentive auction to be successful two things are necessary. First,
all stakeholders and FCC staff need to work in a transparent, participatory way to determine the
various aspects of auction design, band plan options, and repacking processes. Second, the FCC
must enact rules that respect and balance the various goals of the legislation rather than bowing

to pressure from one interest in favor of another.

Most importantly for those following from outside, the structure created by Congress
depends on maximizing the difference between what it has to pay broadcasters and what it can
persuade wireless carriers to pay. If the FCC recovers 120 MHz of spectrum, but ends up giving
90% of the proceeds to broadcasters to facilitate recovering that much spectrum, the auction
cannot pay for FirstNet. By contrast, an auction that recovered somewhat less spectrum, but
where the Federal government kept much more of the revenue, would potentially produce far
more revenue for the government. As a result, the FCC must strike a balance between providing

real incentive to broadcasters to return some or all of their spectrum use rights — particularly in
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constrained markets — while not proving so generous that the government fails to meet its
revenue goals.

This means that, invariably, some stakeholders will not get the rules they want.
Furthermore, because the interest of the federal government is somewhat at odds with the interest
of both wireless carriers (who would prefer to acquire licenses as cheaply as possible) and
broadcasters (who would prefer to sell for the highest value possible), any so-called “industry

consensus” requires very careful examination.

Finally, even where consensus on major issues emerges, the details matter — more than
usual. To say there is a “consensus” for a particular approach can be misleading if the consensus

runs one-molecule deep and then splinters into different positions.

Unjustified and Counter-Productive Browbeating

In May, the FCC’s Wireless Bureau released a fairly routine Public Notice on alternatives
to the incentive auction band plan. The Public Notice acknowledged up front that nearly all
wireless carriers and bl:oadcasters had opposed the initial “down from 51/down from 377
proposal in the Notice of Proposed Rulemaking (NPRM). The public notice therefore sought to
explore possible variations in a pure “down from 517 either proposed in the record or suggested

by staff based on the record and the public band plan workshop.

This form of public sorting out of the technical details of a first-of-its-kind auction

proceeding is to be expected by the expert agency for spectrum management. It was transparent,
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and yet it was a reaction to previous concerns about plans that had been raised by commenters in

the record and at a band plan workshop a few weeks prior.

The reaction by some to this routine Public Notice was disappointing and unproductive,
especially in such a challenging proceeding. Several mobile companies criticized FCC staff for
not favoring the plan that they preferred instead of searching for consensus. Oddly,
Commissioner Pai issued his own statement blasting the Wireless Bureau for not recognizing
what he believed to be the consensus band plan, even claiming that staff had exceeded their
authority. However, the record will show that many consumer groups, competitive mobile
companies, and tech companies have shown that the perspective of large incumbent mobile

providers are not the only view to be considered.

1t is one thing to disagree on substance, but it is another to browbeat staff for conducting
an open and transparent process. An incentive auction designed by large incumbent mobile
companies alone would be a disaster. Consumers and other stakeholders rely on an independent
FCC staff to conduct transparent processes. Public political pressure by Commissioners and
others, based on FCC staff efforts to simply do the job the American people expect of them, only
serves to intimidate future efforts to include all opinions in the proceeding and could potentially
harm the creation of balanced rules for the incentive auction that serves all the goals of the

statute.

Recently, some stakeholders (including some that complained about release of the May

Public Notice) have complained that staff should release further details with regard to auction
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details such as repacking methodology and auction rules. It is simply not fair to berate FCC staff
for having the temerity to release a Public Notice, to go so far as to accuse the staff of exceeding
their delegated authority by issuing the Public Notice, then ask, “Why aren’t you issuing more

public notices.” That this Committee has recently considered a bill to further constrain the ability
of staff to act on delegated authority likewise sends a clear message to staff that the safest course

is to do nothing.

Browbeating of staff over process, in a rather obvious effort to try to drive how staff
considers substance, does a disservice to the hardworking staff at the Commission and
undermines any hope of developing the incentive auction rules in an open and transparent way. If
we want to see more Public Notices that help develop the record and focus stakeholders on the

remaining critical issue, parties cannot respond to transparency with hostility.

Balanced Goals

Returning to substance over process, we must likewise remain focused on the statute as
written. Since the Middle Class Tax Relief Act was passed, many folks have worked to reframe
the goals of the law. The statute however is clear and provides for a variety of goals and

outcomes that if implemented well, should all be attainable.

As an initial matter, the Middle Class Tax Relief Act preserved existing FCC authority
both generally, and specifically with regard to implementation of the TV “white spaces™ service,

unless explicitly altered by statute.! The statute did nothing to alter the overall goals of the

1 §6403(i)
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FCC’s auction authority to promote the public interest by adopting rules that encourage
innovation” and that “avoid[] excessive concentration of licenses.™ Congress also retained the

prohibition on consideration of auction revenue as a public interest benefit.*

Congress did make several specific alterations with regard to both unlicensed operation in
spectrum recovered from broadcasters and with regard to limits on participation in the incentive
auction. These explicit provisions provide the outlines of the balanced path the FCC must follow
to actualize the goals Congress included in the Middle Class Tax Relief Act provisions on

spectrum.

Nurturing Continued Innovation In Unlicensed

As members of Congress and FCC Commissioners across the political spectrum have
repeatedly stated, unlicensed spectrum remains one of our great spectrum innovations. The
United States became the first country in the world to authorize flexible access to spectrum
through a simple certification mechanism that dramatically lowered barriers to entry and
innovation. Simply try to imagine a world today without such everyday devices such as garage
door openers or free Wi-Fi in public buildings, from coffee shops to the halls of Congress.

Bluetooth technology which operates over unlicensed spectrum has made phone conversations in

247 U.S.C. §309(G)(3XA).

% 47U.S.C. §309G)3)(B).

* 47 U.S.C. §309()(7)(B). By implication, Congress clearly intended that the combination of
revenue from the incentive auction and the additional auctions required by Section 6401, but
there is a considerable difference between an expectation expressed in the statute that a
combination of spectrum auctions would raise $7 billion to cover FirstNet’s construction costs
and a command to maximize auction revenue for the incentive auction in direct violation of 47
U.S.C. §309GX7)B).
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cars safer with hands free technology, and the automobile industry is already testing the use of

unlicensed spectrum to move the idea of auto piloted cars from science fiction to reality.

In particular, authorization to use TV white spaces (TVWS) under Republican FCC
Chairman Kevin Martin, and subsequent modifications under Democratic Chairman Julius
Genachowski, have opened the door to a dramatic advances in hared spectrum technology. Just
this month, West Virginia University announced that it would utilize TVWS to provide wireless
broadband for its entire campus and surrounding neighborhoods, including free Wi-Fi on public
transit. In Cape Town, South Africa Google is piloting wireless broadband connectivity using
TVWS to rural areas that lack electricity using solar powered devices. With the large reserve of
TVWS in rural areas of the U.S., many communities will look to TVWS networks as a possible
solution to the economic challenge of rural broadband deployment. It is too early to know if this
will succeed, but initial projects on college campuses through Air U. and in small cities like

Wilmington, NC will help answer these questions over the coming years.

Congress knew that the incentive auction could either enhance the efficiency of TVWS
and encourage new investment, or wipe out this promising new technology altogether. Congress
opted for the first course, instructing the FCC to structure the incentive auction in a way that
compensated for the loss of spectrum in some markets by creating the potential for meaningful

use in all markets through unlicensed in the 600 MHz guard bands.

The final version of the Act rejected both the initial House approach of restricting TVWS

use solely to the surviving broadcast bands, and the Senate approach of authorizing a direct

10
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allocation for exclusive unlicensed use if the FCC recovered more than 84 MHz of spectrum
from broadcasters. The compromise version explicitly preserved the use of the remaining
broadcast service for TVWS, while permitting the FCC to authorize unlicensed use in the 600
MHz guard bands.® At the same time, the use of unlicensed spectrum should not undermine
licensed use of the 600 MHz band either by causing harmful interference® or by inflating the

guard bands beyond what is “technically reasonable.”’

This compromise illustrates the necessary balance the Commission should adopt.
Congress clearly intended to foster the further development of unlicensed technology and TVWS
in particular. The FCC may consider how to facilitate this development through the use of guard
bands, and may certainly take the impact of its decisions on the development of the TVWS into
account. At the same time, consideration for unlicensed use alone cannot drive the Commission’s

decision making.

In short, according to the Middle Class Tax Relief Act, unlicensed remains an important
part of the wireless ecosystem. But it is only one part. The size of guard bands can — and should -
- reflect, among other things, a desire to ensure sufficient national access to unlicensed spectrum

to encourage investment and deployment in urban markets as well as rural markets, At the same

? See §§6403(1); 6407.

© §6407(e).

7 §6407(b). By adopting this language, Congress explicitly rejected the alternative — and more
restrictive — language that guard bands be no bigger than ‘technically necessary.” The word
‘reasonable’ denotes discretion (albeit bounded discretion), especially when combined with the
Commission’s responsibility (unaltered by the statute) to encourage innovation and flexibility.
See, 47 U.S.C. §§303(g); 309()(3)(A).
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time, concerns over unlicensed use cannot so dominate the Commission’s thinking that they

actively undermine the viability of licensed services.

It is in this context that I am particularly pleased to see recent statements by
Commissioner Pai that the Act clearly authorizes use of unlicensed in the guard bands, and that
we should focus on how to do so without causing harmful interference to licensed services. The
best way to focus on this question would be for staff to hold a workshop and issue a Public

Notice specifically on this question.®

Until details can be filled in, Public Knowledge continues to support calls from a broad
range of stakeholders such as Comcast, Broadcom, The Wireless ISP Association (WISPA), and
Google -- along with public interest organizations such as Free Press, Consumer Federation of
America, and the New America Foundation — to create a 20 MHz contiguous block of spectrum
for unlicensed in the “duplex gap™ between the uplink and downlink paired spectrum. Based on
previous experience with duplex gaps, and in light of the propagation characteristics of the 600
MHz spectrum, this size would represent the optimum trade-off for licensed services to build
inexpensive handsets that minimize internal filters and potential self-interference while providing

adequate spectrum on a national basis for broadband in both urban and rural settings.

Critically, the 20 MHz duplex gap is not the only way to provide adequate unlicensed

spectrum to meet urban and rural needs. This is why a further public notice is imperative.

8 Staff previously committed to holding a workshop on this issue at the band plan workshop on
May 3, 2013.

12
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The Myth of “Inflated” Guard bands

Opponents of unlicensed use have repeatedly stated that the law prohibits the use of
unlicensed in the guard bands. Some have even gone so far as to argue that the law prohibits
guard bands entirely, or requires the FCC to confine them to some arbitrary minimum. As noted
above, this ludicrous claim violates the plain language of the statute, which not only explicitly
preserves FCC authority to create band plans with guard bands but which rejected the more

restrictive “technically necessary” for the more flexible “technically reasonable.”

The alternative argument of opponents of unlicensed use is the effort to create a false
choice between guard bands and auction revenue. This ignores that well managed guard bands
enhance the value of licensed portions of the spectrum by lowering the cost of equipment design.
Similarly, the increasing synergistic use between licensed and unlicensed spectrum, notably in
the development of “Wi-Fi offload” and “carrier grade Wi-Fi,” show how permitting Wi-Fi in

the guard bands would actually enhance value and thus increase auction revenue.

To illustrate this point, consider the following analogy. The development firm of Henry
and Anna decide to develop some prime real estate for residential use. They build houses with
lawns and driveways so that people can invite guests and hold parties while protecting the
neighbors from each other’s noise. They leave some open common space for playgrounds and to
enhance the feeling of community. They use some land for green space to set the houses back

from the main road. They end up building 20 houses.
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Fred and Greg, rival developers who hold a similar plot of land, can’t believe how much
money they think Henry and Anna are leaving on the table with all this “wasted” space. They
build townhouses jammed up as close to each other as possible, with the bare minimum number

of parking spaces. By leaving no common space or open area, they cram in 30 houses.

But a funny thing happens. Henry and Anna can sell their houses for $500,000 a house,
because they have all this space and it makes a very nice community. Fred and Greg can only get
SISQ,OOO for their houses, because no one wants to pay as much for houses jammed on top of
each other, with everyone hearing their neighbor’s business, no place for friends or relatives to

park when they visit, and houses flush against the street.

At the end of the day, Henry and Anna make $10,000,000, while Fred and Greg make
only $4,500,000. Despite all the wasted “green space,” Henry and Anna end up making

$5,500,000 more than Fred and Greg.

The same logic holds true with guard bands. Maximizing the number of MHz auctioned
by having licenses piled one on top of the next with no guard bands does not mean more revenue
from the auction any more than maximizing the number of houses in a development

automatically means more money for the developer.
Competition: Spectrum Aggregation/Band Plan

Perhaps the most important goal to consumers in the construction of a balanced incentive

auction implementation is the assurance that the rules will promote competition in the mobile

14
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broadband industry. Following the dominance of the 700 MHz Auction in 2008 by AT&T and
Verizon, it became conventional wisdom that the overwhelming advantage of AT&T and
Verizon in low-band spectrum meant a long, slow slide to duopoly. Only aggressive action by
the Commission in 2011 and 2012 ~ adoption of data roaming rules, blocking AT&T’s effort to
acquire T-Mobile, and pressure on Verizon to divest spectrum to T-Mobile as part of the

Spectrum Co. Review — created any expectation that competition remained viable.

The benefits of competition have become increasingly visible since the FCC and the
Department of Justice Antitrust Division (Do) took steps to ensure that the market would
contain at least 4 national firms. Billions of dollars of new investment flowed into the market as
both T-Mobile and Sprint attracted new interest. AT&T began a process of “refarming” it’s 2G
spectrum for 4G use and, spurred by competitive pressure, has moved rapidly to deploy LTE
nationally. A revitalized T-Mobile has offered the first innovation in handset upgrades in years,

forcing AT&T and Verizon to respond.

It is no coincidence that this dynamic market action follows regulatory action to promote
competition, whereas the market remained virtually moribund from 2008-2012 when
competition appeared dead. Only competition forces companies to invest in network
improvements and pass along efficiencies of scale to customers rather than shareholders. By
contrast, when competition declines, the surviving dominant firms can afford to decrease capital

expenditures on network improvements because frustrated customers have nowhere else to go.
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AT&T and Verizon continue to enjoy dominance in part because of their superior holding
of spectrum below 1 GHZ, aka “low band spectrum.” These companies acquired this advantage
in substantial part from free low band licenses distributed to the incumbent local exchange
carriers (ILECs) before the Commission began to auction spectrum in 1993. To pretend that this
market distorting regulatory largess constitutes a free market triumph that regulators should

respect is therefore quite disingenuous.

Likewise, the claim that AT&T and Verizon need additional spectrum because of their
large customer base profoundly misstates the facts. To the contrary, as noted above, it is
competition that forces companies to become efficient and pass those efficiencies on to their
customers. As both the Department of Justice and the FCC transaction team found in the
AT&T/T-Mobile transaction, AT&T in particular has used spectrum acquisitions to support a
profoundly inefficient network architecture. Indeed, the fact that Verizon supports more
customers with less spectrum demonstrates that the problem for AT&T is not a spectrum
shortage to meet demand, but a refusal to reengineer its network to provide more efficient

coverage.

The DolJ has emphasized the importance of getting low band spectrum into the hands of
competitors. Because the incentive auction represents the last chance to put valuable low band
spectrum in the hands of competitors, the FCC should adopt rules of general applicability — as
permitted by the Middle Class Tax Relief Act of 2012 — to prevent AT&T and Verizon from

capturing the lion’s share of the licenses.

16
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The “No Piggies” Rule

The FCC can achieve this competitive goal in two ways. First, it can adopt a total limit on
the amount of spectrum, particularly low band spectrum, a single company can hold. The
Commission had such a hard “spectrum cap” until 2003\. Not coincidentally, elimination of the
spectrum cap initiated a period of steady consolidation and a dramatic decline in competition to

the detriment of consumers.

Alternatively, the Commission could adopt an auction specific rule that would prohibit
any one company from capturing too many licenses in the 600 MHz auction. This “No Piggies”
rule would permit AT&T and Verizon to participate, while leaving significant spectrum on the

table to attract many smaller bidders.

No Piggies Means More Auction Revenue

Auction experts will tell you that maximizing revenue requires two things. First, lots of
bidders need to show up. Second, they cannot collude to divide the licenses among each other.”
To achieve step one requires creating a set of rules that encourages as many bidders as possible
that they can actually win enough licenses they need to make showing up worth the expense of
playing. Participating in an auction costs a great deal of money. Companies go to capital markets
to arrange for both the large “up fronts” needed to participate and to be able to pay for the
licenses if they win. The companies set up huge “war rooms” with auction experts to track and
advise them. Failing to win licenses, not only means the vast expenditure of money and

resources is wasted. Publicly traded firms will lose significant stock value if they fail to win

® See, e.g., Paul Klemperer, “Using and Abusing Economic Theory,” Journal of the European
Economic Association, 2003, 1, 272-300.
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licenses deemed critical to their future growth, or if they are deemed to have been forced by

AT&T and Verizon to significantly overpay.

Unless a firm believes it has some chance of success in the auction that will justify the
cost and the potential risk of market backlash for a failed auction attempt, it will do better to sit

on the sidelines.

Without the No Piggies Rule, there is every reason to believe that AT&T and Verizon
will repeat their success from 2008 700 MHz auction. No matter how much T-Mobile or Sprint
{or other competitors) may need the spectrum in absolute terms, it is not worth the risk if they

cannot win.

A simple analogy illustrates the problem. My neighborhood association sponsors a
basketball tournament with a $10 entry fee and a $500 prize. Should I enter? Well, if we pretend
I am a decent amateur player, then it would make sense. The entry fee is relatively small, and
even if I am not the best basketball player in the neighborhood, I am close enough to my

neighbors that I believe I have a chance to win.

Now pretend that instead of playing my neighbors, I have the option to participate in a
basketball tournament against the 1985-86 World Champion Boston Celtics. The entry fee is
$50,000, but the prize is $10 million! This is a much higher potential return on my investment
than the previous example, albeit for a much higher upfront cost and with a much reduced (i.e.,

non-existent) chance of winning. Should I enter?
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In less I'm in the market for a divorce, the obvious answer is no. This bet makes
absolutely no sense despite the potential return on investment. I would need to mortgage my
house and go into crippling debt simply to enter the competition, fully aware I would have no

chance of winning against Larry Bird today, never mind when he was at the peak of his career.

Similarly, in the absence of a No Piggies Rule, it makes no sense for T-Mobile or Sprint
to spend millions of dollars to enter the spectrum auction because they have virtually no chance
of winning enough licenses to justify participation. Sadly, spectrum auctions are not Disney
movies. Failure is always a (very painful) option, and the need to win does not make winning
any more likely than not really needing to win. The fact that these companies really need the
spectrum does not, oddly enough, make it any more likely they will win or make it cheaper for
these companies to get the necessary capital. To the contrary, the fact that they need the spectrum
to remain competitive but are unlikely to win it drives up the cost of capital and increases the

backlash when they lose.
Even without a No Piggies Rule to encourage smaller players to participate, the number
of potential bidders has dropped significantly since the 700 MHz auction in 2008. Alltel and

MetroPCS no longer exist. Leap may not exist by the time the auction takes place.

Opponents of the No Piggies Rule like to paint a stark picture of the auction failing if

AT&T and Verizon do not participate. But an auction limited to AT&T and Verizon is equally

19



35

likely to fail. The FCC must bring all potential bidders to the table, something only a No Piggies

Rule can hope to accomplish.

Band Plan, Bidding Rules and Other Factors

Numerous other factors impact the likely success of the auction. With regard to bidding
rules and other factors such as repacking, we lack a good sense of the FCC’s current thinking.
These matters will, hopefully, becomes the subject of future public notices to further develop the

record.

With regard to the band plan, the one thing agreed upon by nearly all competitors agree
upon is that the band plan should optimize paired spectrum. Inclusion of supplemental downlink
(SDL) spectrum below Channel 37 appears more likely to increase competition problems in light
of the difficulties in integrating spectrum below Channel 37 with other low band spectrum below
1 GHz. Furthermore, based on the current experience with 700 MHz A & 700 MHz B block
spectrum, it seems unlikely that manufacturers will develop equipment for supplemental

downlink unless AT&T and/or Verizon capture significant SDL licenses.

Market Variability

Finally, the Wireless Bureau’s May Band Plan Public Notice raised the question of
“market variability.” This would give the FCC flexibility to recover more spectrum in some
markets than in others. Market variability potentially resolves the problem of holdouts in the

most constrained markets. Without such flexibility, the FCC is limited in every market to the
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spectrum available in the most constrained market. This could essentially starve the auction for

spectrum.

At the same time, too much variability creates significant problems. It is highly unlikely
that equipment will be developed for a the markets where large amounts of spectrum can be
recovered given that the largest markets are most likely to be constrained. Commenters have also
noted significant interference potential if there is too much variability in the band plan caused by

market variation.

To balance these concerns, the Commission needs a uniform core with flexible edges.
The Commission should establish a clear limit on the potential variation from the uniform core
set by the most constrained market. This would reduce the value of holding out in the most
constrained markets, without introducing so much uncertainty in the band plan as to undermine

the ability of potential bidders to adequately assess the value of the licenses.

Thank you to the members of the subcommittees for your time and I look forward to the

opportunity answer your questions.
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Mr. WALDEN. Mr. Feld, thank you for your testimony. We will
now go to Mr. Rick Kaplan, who is the Executive Vice President,
Strategic Planning, at the National Association of Broadcasters.
Mrl.1 Kaplan, welcome back. We look forward to your testimony as
well.

STATEMENT OF RICK KAPLAN

Mr. KAPLAN. Good morning, Chairman Walden, Ranking Member
Eshoo, and members of the subcommittee. Thank you for inviting
me on behalf of the National Association of Broadcasters to testify
before you today.

NAB is committed to lending its expertise to the subcommittee
and the FCC to ensure the successful completion of the world’s first
ever broadcast incentive auction to the benefit of America’s con-
sumers, the U.S. Treasury, and public safety. A properly run auc-
tion is also critical to the future of the Nation’s broadcast industry.

Now, a casual observer of today’s hearing might be led to believe
that the upcoming incentive auction is primarily a wireless indus-
try issue. He or she will hear about licensed and unlicensed spec-
trum, spectrum aggregation limits, and the drive to maximize the
amount of spectrum freed up by paying handsomely private equity
funds and others on the fringes of broadcasting to relinquish spec-
trum. The reality, however, is that the industry on which this auc-
tion will have the greatest impact is the broadcast industry.

To offer some perspective, according to OSTP and the National
Economic Council, the U.S. commercial wireless industry will soon
control more than 660 megahertz of spectrum, more than any other
commercial enterprise, and well more than its counterparts in
nearly every other country. This amount is more than double the
spectrum allocated to the broadcast industry, and that is before the
incentive auction. In fact, a wildly successful incentive auction will
likely contribute less than 15 percent of new spectrum to the wire-
less industry’s overall stockpile.

By contrast, this auction will leave an indelible mark on the
broadcast industry. Some 30 percent of the channels on which
broadcasters operate will be gone, and we will have to reallocate
upwards of 50 percent of the stations that remain on the air. More-
over, potential changes to our coverage areas could greatly impair
the ability of a significant number of the nearly 60 million Ameri-
cans who rely exclusively on over-the-air television to receive the
local stations they count on most.

Our goal at NAB is to help those broadcasters who remain on the
air continue to have the same opportunities to serve the American
people they had prior to the auction: the opportunity for the station
in Boston to offer wall-to-wall coverage of the terrifying bombings,
the opportunity for the Tri-State area station to help direct local
residents to lifesaving services during Hurricane Sandy, and the
opportunity for the station in Oklahoma to warn its viewers about
the path of deadly tornadoes.

Some have described this auction as a win-win-win, although
with the final victory being awarded to the broadcasters. To be can-
did, from what we have seen so far, we will be lucky to escape with
a tie. In any event, to avoid a loss for the broadcast industry, the
FCC must ensure three things. First, broadcasters who remain on
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the air should not be harmed by the voluntary auction. The Spec-
trum Act dictates that broadcasters must be able to serve the same
coverage area and same viewers they did the day after the auction
as they did the day before. The FCC should not, for example, move
the goalpost by altering the formula by which they calculate these
coverage areas. No harm also means that the FCC should not force
remaining broadcasters to go out of pocket for reasonable expenses
when they are forced to make way for the wireless industry. The
Commission must treat the TV Broadcaster Relocation Fund as its
relocation budget. If not, broadcasters could face significant costs
associated with moves they never sought and that offer them no
benefits whatsoever.

Second, the Commission must develop a band plan that avoids
interference between broadcasters and wireless operators. The en-
gineering behind the FCC’s variable plan has not yet been vetted
in an open forum, and the time has come to put the staff’s engi-
neering assumptions to the test. As we know from experience, post-
auction interference problems take far longer to fix than if they
had been addressed openly, transparently, and thoroughly up front.
For the same reason it is essential that the FCC complete inter-
national coordination prior to the auction and repacking, an unfin-
ished product leaves the Commission with far less revenue and also
forces the Commission into a jagged variable band plan where it
has to match broadcasting wireless services in an unprecedented
manner across the northern third of the Nation.

Third, despite the fact that low power television and TV trans-
lators are not formally protected in the statute, the Commission
must nevertheless do all it can to preserve these critical services.
As last week’s letter signed by 57 House members representing
rural and mountainous districts made clear—and I would like to
submit that letter for the record, if possible——

Mr. WALDEN. Without objection.

Mr. KAPLAN. Translators are indispensable means by which rural
communities, especially out West, receive their free over-the-air
news, weather, and emergency news information. Also at a time
where the Commission and many Members of Congress have ex-
pressed concerns about diversity in media ownership or program-
ming, low power television provides one important answer. If the
Commission repacks too aggressively, literally thousands of trans-
lators and many more low power television stations will disappear
and never return.

In closing, the NAB continues to vigorously support the vol-
untary market-based incentive auction authorized by Congress and
to see it conducted as expeditiously as possible. But we must also
remember that getting it done right is more important than simply
getting it done right now. Our aim is to preserve a healthy and ro-
bust broadcast industry and to continue to serve our local commu-
nities in a way that no other service can duplicate. Thank you
again for the opportunity to testify, and I look forward to your
questions.

[The prepared statement of Mr. Kaplan follows:]
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Good morning, Chairman Walden, Ranking Member Eshoo and members of the
subcommitiee. Thank you for inviting me, on behalf of the National Association of
Broadcasters, to testify before you today.

One of NAB's highest priorities is to assist the Federal Communications
Commission (FCC or Commission) in successfully conducting the world’s first-ever
incentive auction. To that end, we have focused specifically on the myriad of
engineering challenges inherent in implementing an auction of this magnitude. For
example, the auction will be heavily dependent on a repacking framework never before
attempted, and may take the unprecedented step of requiring broadcasters to occupy
the same channels as wireless carriers in adjacent markets. Throughout the process,
NAB has engaged in constructive and fruitful discussions with the wireless and
technology industries, as well as the public interest community, to identify potential
pitfalls and develop corresponding consensus-based solutions so that the Commission
has the best chance for success in this ambitious undertaking.

At the outset, it is important to remember Congress’s goals in authorizing the
voluntary broadcast incentive auction. It not only envisioned raising revenue for the
Treasury, funding a public safety network and generating additional spectrum for mobile
broadband, but also preserving a healthy and robust broadcast industry. Congress, and
this Committee in particular, understand that broadcasting plays an essential role in the
fabric of American life. As we have seen time and time again, the free services that the
nation’s broadcasters provide to the American public are without equal. Whether it's
coverage of Hurricane Sandy, the tornadoes in Okiahoma or the horrific attack in

Boston, we all — including the President — turned to local broadcasters for critical, timely
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and in some cases, lifesaving information. Indeed, the wireless industry itself refers its
customers to local broadcasters to deliver critical information through its mobile
telephone alert service. And unlike other services, we remain on the air, reliably
available to the public.

Spectrum is the lifeblood of the broadcast industry much as it is for the wireless
industry. We are on the cusp of driving new innovations in broadcasting, as we are
constantly striving to deliver our local news, and information and unrivaled content to
consumers in new, richer formats and on the devices of their choice. To be an
innovative force in American life broadcasters, too, need spectrum, and are working
every day to help the U.S. lead the world in broadcasting as well as broadband.

The success of this auction is critical for broadcasters, broadband providers and
the American public. As Congress conducts its oversight of the incentive auction
process, NAB believes that three critical elements will define whether the auctionis a
SUCCess:

First, the Commission must design an auction that maximizes revenue in light of
engineering constraints and the other valuable services already operating in the 600
MHz band. The simple truth is that, based in part on the promise of the National
Broadband Plan, Congress expects to raise substantial revenue from this auction. The
auction must pay for itself, provide compensation for the volunteering broadcasters, pay
to relocate the non-volunteer broadcasters and invest in a nationwide interoperable
public safety network.

To accomplish this, the Commission must maximize licensed paired spectrum,

and do so nationwide. Anything beyond that — whether it be unpaired spectrum, a
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jagged variable band plan or a wide swath of unlicensed spectrum in the middle of the
new wireless band — will yield little revenue and drive down overall auction revenues.

By focusing exclusively on paired spectrum — and not gobbling up additional
spectrum in markets simply because it can through repacking — the Commission would
be achieving at least two additional policy goals. First, maintaining focus solely on
maximizing paired spectrum nationwide will prevent the Commission from overreaching
and therefore will enable unlicensed services to flourish as part of the TV white spaces.
On the other hand, if the Commission repacks broadcasters more tightly to squeeze
every last megaheriz out of the TV band, many unlicensed spectrum proponents have
correctly noted that the Commission will concurrently be eliminating unlicensed TV
white spaces use, which the FCC has repeatedly explained is a valuable piece of the
600 MHz equation.

In addition, a measured repacking — one tied to achieving nationwide bands of
paired spectrum — minimizes the inevitable negative impact the auction will have on TV
translators and low power TV. Every megahertz reclaimed through repacking,
especially in the West, threatens to eliminate television service to thousands of viewers
who rely exclusively on translators for news, weather and emergency information. The
impact is particularly acute in tribal areas, where broadcasting via a translator is often
the only link to the region, as neither wireless nor even wireline services may be
available.

The same holds for low power TV, which is often a major source of ownership
and programming diversity in many markets. These outlets are not formally protected in

the Spectrum Act, but their importance is undisputed and the FCC shouid do everything
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it can to keep those stations on the air. A measured repacking is the best way to
accomplish that goal and to serve the purpose of the statute.

The ability to maximize revenue is also greatly affected by how much progress
the FCC makes in coordinating with Canada and Mexico prior to the auction. By treaty
and by the Spectrum Act, the FCC is required to coordinate spectrum frequencies with
Canada and Mexico. If this coordination process is not successful, the FCC will leave
potentially billions of dollars on the table and risk widespread harmful interference
between wireless and broadcast services. To maximize revenues, international
coordination must be a priority for the Commission and a plan must be in place prior fo
repacking broadcasters.

Second, a successful auction will preserve and promote a healthy and robust
broadcast industry. Some have described the auction as a win-win-win, the final win
being for the broadcast industry. Frankly, NAB does not see a “win” for broadcasters
who remain on the air and nothing in the incentive auction Notice of Proposed
Rulemaking (NPRM) suggests there is one to be had. At this point, we would settle for
a win-win-tie.

For those television stations that choose not to participate in the auction, they
must be made whole. If a broadcaster is forced to relocate as a consequence of the
augction, it must be fully compensated for reasonable expenses. That was the
commitment of former FCC Chairman Julius Genachowski and the intention of
Congress in creating the TV Broadcaster Relocation Fund. In addition, every television
broadcaster, to the greatest extent possible, should have its coverage area and the

viewers it serves preserved. Nearly 60 million Americans rely solely on free, over-the-
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air television, and that number is growing every year. Congress clearly sought in the
Spectrum Act to protect viewers’ ability to receive the same stations over the air as they
do today, so long as those stations keep broadcasting. Technologies that allow
broadcasters to play their critical role informing the public must also be protected,
including maintaining exclusive channels for wireless microphone use.

NAB has serious concerns as to whether this goal will be met. To offer some
perspective, two of the lone actions taken by Commission staff since the NPRM was
issued have hurt or will, if adopted by the Commission, hurt broadcasters. The first, a
Public Notice announcing new changes to the long-standing methodology described in
OET Bulletin No. 69 (OET 69), has introduced enormous uncertainty into the repacking
process, has produced contradictory results, and threatens to seriously reduce the
coverage areas and viewers served by stations across the country. In a nutshell, OET-
69 is the method by which the Commission calculates the area each broadcaster
serves. In the Spectrum Act, Congress expressly forbade the Commission from altering
that method for the incentive auction. We encourage Congress to remind the
Commission that the Spectrum Act specified the methodology by which the Commission
should generate stations' coverage areas, and it expects the Commission to follow the
law.

The FCC’s Media Bureau has also taken the aggressive step of freezing all new
and pending applications by television stations to modify their service areas. As a
result, a station with an application pending for years at the Commission, now arbitrarily
has no chance of it being processed because the Media Bureau believes the station

might be impacted by decisions in the incentive auction proceeding. NAB believes that
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no applications should be frozen, and the Commission should continue to process
applications in a routine manner until it makes its final determinations. Thatis
especially true in cases where applications were filed before the Media Bureau's
previous May 31, 2011 freeze on channel change rulemaking petitions, which was
instituted nearly a year before the Spectrum Act was passed. Both broadcasting and
broadband are crucial communications services. Simply because an undefined auction
is on the horizon, the Commission should not relegate broadcasters to a frozen in time —
or effectively second-class — status. At the very least, the Commission could decide the
question of which stations are protected in repacking and to what extent. This action
would eliminate the alleged need for a freeze and allow the Commission to move
forward with parts of the incentive auction proceeding where the record is complete.

Third, the creation of the 600 MHz band plan must be informed by the
interference challenges faced by the Commission in the recent past and should avoid
any harmful interference among services. The auction process does not simply end
with the final bid. It will take time to determine whether the new band plan is a success.
No matter how much money the auction raises, if it ultimately results in millions of
consumers — whether wireless or broadcast ~ experiencing difficulty receiving the
signals that power their devices, the auction will be a failure. Therefore, we must have
an open and frank discussion about the engineering implications of our band plan
choices — including the challenge of employing market variability ~ and tackie head-on
the difficulties presented.

One final point bears mentioning. An essential element in any process, and

especially one this complex, is transparency. The process by which the auction is
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developed must be with maximum stakeholder participation and information needs to
flow both to and from the Commission. While we applaud Acting Chairwoman Ciyburn
for taking some important recent steps to increase transparency, the agency’s record to
date is lacking in this area.

For example, in February 2013, an FCC staff presentation (attached) included
what the FCC staff believed to be the seven “Key Components” of the voluntary
broadcast incentive auction. They are:

e Broadcaster Options

+ Reverse Auction Design

e Repacking of Broadcast Stations

e Forward Auction Design

e 600 MHz Band Plan

« Integration of Forward and Reverse Auctions
o Unlicensed Use / TV Whitespaces

This list is remarkable for the fact that, almost a year and a half after passage of
the Spectrum Act, the affected industries still have no clear idea how and when the FCC
plans to address these key components. Aside from “Broadcaster Options” -~ which are,
for the most part, statutorily mandated -- and a workshop and public notice regarding
potential band plan options, the resolution of the remaining key components are still a
complete mystery for much of the outside world.

Rather than just providing a high level overview of these issues, it is essential
that staff actively and consistently engage with stakeholders to exchange ideas for
developing a successful auction. If stakeholders remain in the dark, the odds of
success go down dramaticaily. We and our counterparts in other industries and the
public interest community have a great deal to offer, and are eager to contribute to the

final outcome.
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We thank the Committee for assuming its oversight function in this process. This
role is essential, especially to ensure that the Commission faithfu!ly adheres to the
statute this body crafted so carefully to achieve a balance between broadcast and
broadband. | urge this Committee to continue to hold such hearings, as it sheds a much
needed light on the process and will ultimately lead to a better result.

Thank you again for inviting me here today. The NAB is anxious to see a
successful incentive auction and will play an active role in ensuring that happens. |look

forward to answering your questions.
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Attachment
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Mr. WALDEN. Thank you, Mr. Kaplan. We appreciate your coun-
sel.

Now we will turn to Preston Padden, the Executive Director, Ex-
panding Opportunities for Broadcasters Coalition. Mr. Padden, wel-
come back and we look forward to your comments.

STATEMENT OF PRESTON PADDEN

Mr. PADDEN. Thank you, Chairman Walden and Ranking Mem-
ber Eshoo and members of the subcommittee. My name is Preston
Padden and I am the Executive Director of the Expanding Oppor-
tunities for Broadcasters Coalition of more than 70 television sta-
‘(ciions interested in participating in the auction, under the right con-

itions.

Chairwoman Clyburn has provided great leadership in moving
this auction forward. Commissioners Pai and Rosenworcel are very
constructively engaged in these auction issues. Auction Chair Gary
Epstein, Bureau Chiefs Ruth Milkman, Bill Lake, and dJulius
Knapp are working diligently to develop recommendations for the
auction design and rules.

We are cheerleaders for this auction. In 2014, the FCC can re-
allocate the full 120 megahertz in the National Broadband Plan,
even in the largest markets, as we would be happy to demonstrate
in detail to the committee staff. The number one challenge facing
the FCC is to make sure that payments to broadcasters are suffi-
ciently large to induce a substantial number of TV spectrum sellers
to participate in the auction. If a large number of TV stations of-
fered to sell their spectrum, the FCC will succeed in reallocating
120 megahertz and in raising the revenues necessary to pay the
selling TV stations, pay the repacking expenses of non-partici-
pating stations, fully fund FirstNet, and contribute to deficit reduc-
tion. If an insufficient number of TV spectrum sellers participate,
the auction will fail at its inception, and there will be no need to
debate other issues such as band plans and wireless carrier eligi-
bility. All TV stations enjoy a range of attractive alternatives other
than participating in the incentive auction.

To be sure, economists and lawyers easily could construct rules
and auction designs such as scoring stations and weighting the
auction that would have the effect of limiting payments to potential
TV spectrum sellers. But this would lead to less spectrum being of-
fered,d less spectrum being reallocated, and less revenue being gen-
erated.

Prominent legislators of both parties have expressed their con-
cerns about counterproductive proposals to diminish incentives. On
March 13, Chairman Walden issued a statement noting “without
broadcasters, there is no spectrum to auction,” and adding “it
would be foolhardy to limit the incentives from the get-go.” On
June 4, the chairman emeritus of the full committee, Congressman
Dingell, wrote a letter asking the FCC to estimate the effect of
scoring and weighted auctions on the number of participating TV
spectrum sellers and on the amount of spectrum recovered. The
FCC will be buying spectrum, not TV station businesses. Scoring
based on characteristics of the station is irrelevant to the auction,
and the statute authorizes the FCC to pay stations based on com-
petitive bidding, not based on scoring.
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Finally, as we understand the FCC’s likely auction design, it will
freeze those stations with the greatest clearing and repacking im-
pact at high-priced early rounds of the auctions, while stations
with lesser clearing and repacking impact continue to descend to
lower priced rounds, thereby automatically paying more to the sta-
tions most important to the FCC’s clearing goal. Simply put, the
FCC should offer the same high initial prices to all stations in the
same market and rely on the statutorily prescribed auction to dis-
cipline final prices.

We urge the Commission to provide broadcasters with more in-
formation about auction design and rules. If there are border mar-
kets where the FCC cannot recover 120 megahertz at this time, we
support a variable band plan to avoid a lowest common denomi-
nator limitation on nationwide spectrum recovery. The FCC should
allow stations to channel share with any other station in their
DMA, and to change their city of license to match the host sharing
partner. The FCC should continue its productive discussions with
Mexico and Canada without making the final conclusion of those
discussions an obstacle to holding the auction in 2014, just as the
FCC previously has conducted other auctions without final resolu-
tion of border issues.

Finally, the clear congressional priorities of funding FirstNet and
making a dent in the deficit militate against restricting participa-
tion in this auction by any wireless carrier. We need robust com-
petition among all wireless carriers to assure that the auction pro-
duces the maximum revenues possible. Concerns about market con-
centration should be left to another proceeding on another day
when they may well have been obviated by the recent dramatic
marketplace strengthening of Sprint and T-Mobile.

Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Padden follows:]
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Intro ion u

Thank you Chairman Walden, Ranking Member Eshoo and
members of the Subcommittee. My name is Preston Padden, and  am
the Executive Director of the Expanding Opportunities For Broadcasters
Coalition. Our Coalition represents more than 70 television Stations
interested in participating in the Incentive Auction under the right
conditions. We are cheerleaders for a successful Auction in 2014.

Chairwoman Clyburn has provided great leadership in moving the
Auction forward with an admirable commitment to openness and
transparency.! Commissioners Pai and Rosenworcel are very
constructively engaged in Auction issues and both have offered
insightful comments and suggestions.2 Auction Task Force Chair Gary
Epstein and Bureau Chiefs Ruth Milkman, Bill Lake and Julius Knapp -all

people of great experience and integrity - are working diligently to

develdp recommendations for the auction design and Rules.

1 See Prepared Remarks of FCC Acting Chairwoman Mignon L. Clyburn to CTIA 2013 (May 21, 2013),
available at http:/ /www.fce.gov/document/remarks-fcc-acting-chairwoman-mignon-l-clyburn-ctia-
2013.

2 See Prepared Remarks of FCC Commissioner Jessica Rosenworcel to CTIA 2013 {May 22, 2013),
available at http: / /www.fcc.gov/document/commissioner-rosenworcels-speech-ctia-2013; Opening
Remarks of FCC Commissioner Ajit Pai at CTIA 2013 Panel “Spectrum Incentive Auctions: Step Right
Up!” (May 22, 2013), available at http://www.fcc.gov/document/commissioner-pais-speech-ctia-
2013.
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ximizing The Prospect Of A Succ ncentive Auction

The number one challenge facing the FCC is to make sure that
payments to broadcasters are sufficiently large to induce a substantial
number of TV spectrum sellers to participate in the Auction. The
Incentive Auction will not succeed, and the policy goals underlying the
Middle Class Tax Relief and Job Creation Act of 2012 (the “Spectrum
Act”) will not be fulfilled, unless a sufficient number of TV spectrum
sellers voluntarily walk through the front door of this Auction. If alarge
number of TV Stations offer to sell their spectrum, the FCC will succeed
in reallocating 120 MHz of spectrum and in raising the revenues
necessary to pay the selling TV Stations, to pay the repacking expenses
of non-participating Stations, to fully fund FirstNet, and to contribute to
deficit reduction. However, if an insufficient number of TV spectrum
sellers participate, the auction will fail at its inception and there will be
no need to debate other issues such as band plans and wireless carrier
eligibility.

The “Incentive” that Congress chose to effect this historic transfer
of spectrum from broadcasting to wireless broadband is payments to TV

Stations. If Stations are offered prices that meet or exceed their
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expectations for the value of their spectrum, as repurposed for wireless
broadband, they will sell. The prospect of large payments will attract
spectrum sellers. But, the converse is true as well. The prospect of
smaller prices will discourage participation. All TV Stations enjoy a
range of attractive alternatives other than participating in the Incentive
Auction - from continuing to operate profitable enterprises, to selling
their stations in a hot M&A market, to awaiting the next incentive
auction or even an opportunity to sell their spectrum directly to one or
more wireless providers who are willing to pay more for the spectrum
than the FCC.

To be sure, economists and lawyers easily could construct Rules
and Auction designs, such as “scoring” stations and “weighting” the
Auction that would have the effect of limiting payments to potential TV
spectrum sellers. But, this would lead to less spectrum being offered,
less spectrum being reallocated, and less revenue being generated.

Making sure that payments meet the expectations of TV spectrum
sellers is not a partisan issue. Prominent legislators of both parties have
expressed their concerns about counterproductive notions of

diminished incentives. On March 13, 2013, Chairman Walden iSsued a
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Statement noting, “Without broadcasters there is no spectrum to
auction,” adding that “it would be foolhardy to limit the incentives from
the get go.”3 On June 4, 2013, the Chairman Emeritus of the full
Committee, Congressman Dingell, wrote a letter asking the FCC to
estimate the effect of “scoring” and “weighted auction” proposals on the
number of participating TV spectrum sellers and on the amount of
spectrum recovered.*

It is important to remember that the FCC will be buying spectrum,
not TV station businesses. Scoring based on characteristics of the
Station is irrelevant to the Auction. And, the Spectrum Act authorizes
the FCC to pay Stations based on “competitive bidding” - not based on
scoring. Finally, as we understand fhe FCC’s likely Auction design, it will
freeze those Stations with the greatest clearing/repacking impact at
high priced early rounds of the Auction while Stations with lesser
clearing/repacking impact continue to descend to lower priced rounds,
thereby automatically paying more to the Stations most important to

the FCC's clearing goal. Simply put, the FCC should offer the same high

3 See Press Release, Rep. Greg Walden, Keeping the Incentive in Incentive Auction (Mar. 13, 2013).
4 See Letter from Rep. John Dingell to Hon. Mignon Clyburn, Acting FCC Chairwoman (June 4, 2013).

4
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initial prices to all Stations in the same market and rely on the
statutorily prescribed Auction to discipline final prices.

Price is only part of the equation. ‘Broadcasters have received
only a very limited amount of information regarding Auction design and
Rules since the FCC adopted its Notice of Proposed Rulemaking last
September. This information vacuum could severely disrupt the
incentive auction as television stations pursue other alternatives that
provide greater certainty and, potentially, more lucrative returns. The
recent sales of entire station groups, including stations in some of the
largest markets with the greatest spectrum needs, demonstrate that
broadcasters are rife with opportunity.

Our Coalition believes that the goal, first articulated in the FCC's
National Broadband Plan, of reallocating 120 MHz nationwide, is readily
attainable in the great majority of the country. If there are border
markets where the FCC cannot recover 120 MHz, those markets should
not artificially restrict the transfer of spectrum and the corresponding
incentive auction revenues in the rest of the country. Instead, our

Coalition supports a variable band plan, which would avoid a “lowest-
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common-denominator” limitation by allowing the FCC to recover as
much spectrum as practicable in all areas.

The FCC also should maximize the amount of spectrum available
in border areas by continuing its productive discussions with Mexico
and Canada. At the same time, the final conclusion of those discussions
should not serve as an obstacle to holding the Auction in 2014, The FCC
previously has conducted Auctions without final resolution of border
issues, and it should do the same here.

Another excellent idea from the National Broadband Plan is
channel sharing - where two stations that currently occupy 12 MHz of
spectrum could relinquish one of the channels at auction and
consolidate into a single, 6 MHz channel. This will enable the FCC to
recover much needed spectrum while strengthening stations that elect
to share. But Congress and the FCC must not allow rules from a bygone
era to interfere with this win-win solution. Under the FCC’s existing
rules, channels would be limited to sharing “partners” that deliver a
broadcast signal over their city of license. So a television station could
go off the air entirely, with no objection, but that same station would be

unable to relinquish its spectrum and share with another station in the
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same Designated Market Area that does not cover the original station’s
city of license. This makes no sense and is antithetical to Congress’
goals in adopting the Spectrum Act. The FCC should allow Stations to
“channel share” with any other Station in their DMA and to change their
city of license to match the host sharing partner.

Finally, the clear Congressional priorities of funding FirstNet and
making a dent in the deficit militate against restricting participation in
this Auction by any wireless carriers. We need robust competition
among all wireless carriers to assure that the Auction produces the
maximum revenues possible. Concerns about market concentration
should be left to another proceeding, on another day, especially given
that such concerns may well have been obviated by the recent dramatic
marketplace strengthening of Sprint and T-Mobile.>

Conclusion
We appreciate this opportunity to discuss one of the most
important issues shaping our nation’s communications future. Our

members want to be a part of the solution to the issues driving this

5 See, e.g., Joan Engebretson, New Sprint, T-Mobile Plans Threaten AT&T, Verizon Dominance,
Telecompetitor (July 12, 2013, 10:55 a.m.)}, available at http:/ /www.telecompetitor.com/new-sprint-
t-mobile-plans-threaten-att-verizon-
dominance/?utm_source=feedburner&utm_medium=feed&utm_campaign=Feed%3A+Telecompetito
r+%28Telecompetitor%29.



65
auction, and we look forward to continuing to work with the Committee

and the FCC to make the incentive auction a reality.
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Mr. WALDEN. Mr. Padden, thank you for your testimony. We will
now move to Kathleen Ham, who is the Vice President, Federal
Regulatory Affairs of T-Mobile. Welcome.

STATEMENT OF KATHLEEN HAM

Ms. HAM. Thank you. Good morning, Chairman Walden, Ranking
Member Eshoo, and members of the subcommittee. My name is
Kathleen O’Brien Ham, and I am the Vice President for Federal
R%gulatory at T-Mobile U.S. Thank you for inviting me to testify
today.

T—Mobile is the fourth largest wireless carrier, serving about 43
million subscribers and employing 38,000 people in the U.S. Since
the government blocked our merger with AT&T 18 months ago, we
have been reinvigorating our brand and our network. Earlier this
year, we announced our uncarrier strategy, setting us apart from
our larger competitors. We dropped traditional price plans in favor
of affordable, simple choice plans. We said there is no need for an-
nual service contracts anymore. We gave customers the option to
bring their own device or buy one from us, interest free. We
launched JUMP, so customers can upgrade their phones when they
want, not when they are told.

These innovative moves are putting pressure on our larger com-
petitors who are now copying our offers. That is what healthy com-
petition achieves. On top of all this, we are rolling out our 4G LTE
at a record-shattering pace.

The upcoming incentive auction is critical to the future of wire-
less competition. Spectrum is the air we breathe. Without it, we
cannot compete and we cannot innovate. The FCC should maximize
the amount of spectrum auction for mobile use. More spectrum is
good for competition and good for auction revenues, plain and sim-
ple. We commend the Commission for its ongoing work to develop
auction rules. To ensure the rules promote competition and con-
sumer choice, the FCC should consider three critical objectives.

First, encourage broadcaster participation to maximize the
amount of spectrum auctioned. Second, adopt a 600 megahertz
band plan that maximizes auctioning paired spectrum for mobile
use. Finally, and most important, adopt reasonable spectrum ag-
gregation limits so the dominant carriers do not foreclose other
competitors from this last best opportunity to acquire low band
spectrum.

All carriers agree there needs to be competitive limits on spec-
trum. The only dispute is how and when to employ them. T-Mobile
has proposed an overall limit on the amount of low band spectrum
that any carrier can hold, and we have said no carrier would be
shut out of the incentive auction in any market, even if they other-
wise exceed the limit.

Despite what you may be hearing, limits on spectrum concentra-
tion are consistent with Congress’ 1993 directive to promote com-
petition. It is that visionary law that is the basis of the billions of
dollars in investment and the creation of millions of jobs that wire-
less competition has channeled into the U.S. economy for the past
2 decades.

Why do we need reasonable spectrum aggregation limits? Three
reasons. First, all spectrum is not created equal. The 600 mega-
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hertz spectrum penetrates buildings, is cheaper to deploy in both
rural and certain urban settings. Today, the two largest carriers
control about 80 percent of the spectrum below 1 gigahertz, half of
which they got for free from the government in the 1980s. All car-
riers need a mix of both high and low band spectrum to effectively
compete. T-Mobile, even with its good high band spectrum position
today, holds no low band spectrum. Second, the two dominant car-
riers have much to lose from competition. Their market power
gives them a significant incentive, an ability to acquire spectrum
to block competition. By contrast, T-Mobile and other smaller car-
riers value spectrum solely based on its use. Without market
power, you don’t pay more for spectrum than the use value derived
from it, no matter who your shareholders are. In a letter shared
with the subcommittee yesterday, smaller and rural carriers joined
T-Mobile in calling for low band limits to protect competition. Fi-
nally, up front limits enhance auction revenue. Without them,
smaller bidders may decide to sit out the auction or curtail their
participation.

Without a doubt, this auction will have a critical impact on the
competitive future. The right policy choices will foster competition
and investment. The wrong choices will move us backward. Thank
you for inviting me to testify today, and I am happy to take any
questions.

[The prepared statement of Ms. Ham follows:]



68

TESTIMONY OF KATHLEEN O’BRIEN HAM
VICE PRESIDENT, FEDERAL REGULATORY AFFAIRS,
T-MOBILE US, INC.

on

OVERSIGHT OF INCENTIVE AUCTION IMPLEMENTATION

before the

SUBCOMMITTEE ON COMMUNICATIONS AND TECHNOLOGY
HOUSE COMMITTEE ON ENERGY AND COMMERCE

July 23,2013



69

TESTIMONY OF KATHLEEN O’'BRIEN HAM
VICE PRESIDENT, FEDERAL REGULATORY AFFAIRS,
T-MOBILE US, INC.

Good morning Chairman Walden, Ranking Member Eshoo, and Members of the
Subcommittee. My name is Kathleen O’Brien Ham, and 1 am the Vice President of Federal
Regulatory Affairs for T-Mobile US, Inc. Thave responsibility for T-Mobile’s policy agenda
before the FCC and other governmental bodies, and have worked at the company for more than
nine years. Prior to joining T-Mobile in 2004, T worked for fourteen years at the Federal
Communications Commission in a number of top policy positions, including Deputy Chief of the
Wireless Telecommunications Bureau and as the first Chief of the FCC’s Spectrum Auctions
Program. Thank you for inviting me today to testify regarding the upcoming incentive auction of
600 MHz broadcast spectrum.

T-Mobile is Shaking up the Wireless Industry

Headquartered in Bellevue, Washington, T-Mobile offers nationwide wireless voice, text,
and data services to individual and business customers. We are the fourth largest wireless carrier
in the United States and serve‘approximately 43 million subscribers, employ almost 38,000
people with a payroll of more than $2 billion, and invested more than $3.5 billion last year in the
U.S. Since the government scuttled our acquisition by AT&T 18 months ago, we have been
busy re-introducing ourselves to consumers and reinvigorating our brand and our network.

Most recently, we merged with the 5th largest wireless carrier MetroPCS and we are moving
ahead to integrate that value player into our business and extend the MetroPCS brand to new

markets for the benefit of consumers and the economy.
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T-Mobile is the upstart innovator in the wireless market today, and the last several
months have been especially eventful for us. In March, we announced our “Un-carrier” strategy
to set us apart from our larger competitors and address the pain points that are at the heart of
consumer frustration with wireless. In just a short time, we have eliminated traditional pricing
plans in favor of affordable new “Simple Choice” plans that offer unlimited talk, text and Web,
and we have addressed the worst pain point of all — by eliminating the need for annual service
contracts. T-Mobile customers can now bring their own device to our network or they can buy
and even finance it with us, interest free — and this includes the iPhone. We also launched
JUMP, a groundbreaking offer that allows customers to upgrade their phones when they want,
not when they are told.

T-Mobile’s innovative moves are putting pressure on our competitors, forcing other
carriers — including AT&T and Verizon — to follow suit and start treating their own customers
differently. That’s what healthy competition achieves. And on top of all this, we are also rolling
out 4G LTE at a record-shattering pace ~ recently achieving service in 116 metro areas with
plans to make LTE available to 200 million people by the end of this year. In just six months,
we have gone from covering from zero to 150 million people with commercial LTE service —
from 7 markets to 116 areas between March and July.

The Future is Now for Competitive Carriers

T-Mobile firmly believes the incentive auction should be designed to maximize the
amount of spectrum that can be auctioned for mobile broadband services. That will in turn
ensure significant auction revenues and promote competition in the wireless marketplace.

As a wireless carrier, spectrum is the air that we breathe. Without it, we cannot compete.

Sufficient spectrum is also necessary for carriers to provide the range and quality of services that
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benefit the entire economy. But spectrum supply is uniquely controlled by the government and
is in limited supply. All carriers, including T-Mobile, are doing their best to fill in gaps in
coverage by buying and swapping spectrum in the secondary market, but that is not good enough
for the future. The 2012 Spectrum Act took an important step toward alleviating the well
acknowledged spectrum crunch by giving the FCC “incentive auction” authority to reclaim
broadcast spectrum in the 600 MHz band and convert it to wireless broadband use. T-Mobile
commends Chairmen Upton and Walden, Ranking Members Waxman and Eshoo, and this
Subcommittee, for their leadership and commitment to promoting growth, competition, and
innovation in mobile broadband services for all Americans by passing this critical legislation.

Making broadcast spectrum available for wireless use provides a unique opportunity to
help meet growing spectrum needs by providing access to critical low-band frequencies that are
vitally important in providing in-building and wide-area coverage on an efficient basis.

The FCC is now taking steps to implement the Spectrum Act by developing rules that
will govern the incentive auction. We commend the Commission and its staff for their hard
work over the past months in developing auction rules and a band plan for the recovered
spectrum. In order to ensure that this spectrum is put to its best use in a way that promotes
competition and consumer choice, the FCC’s final rules should fulfill three critical objectives.
First, the FCC should encourage widespread broadcaster participation in the auction so as to
maximize the amount of spectrum auctioned. Second, the Commission should adoi)t a band plan
for the 600 MHz spectrum that maximizes the amount of paired spectrum auctioned for wireless
broadband services. Third, the FCC should adopt reasonable limits on spectrum aggregation to
ensure the two dominant carriers do not foreclose other competitors as the Department of Justice

has warned could happen. No one argues that there should be ro limits on spectrum aggregation,
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either generally or in the incentive auction in particular; the only dispute is about the means by
which the Commission should implement this policy.

Taken together, these measures will promote a robust auction that will favor competition
and consumer choice and deliver generous revenue for the Spectrum Act’s objectives.

The Commission Should Structure the Reverse Auction So that Broadcasters Are “All In”

A successful forward auction is one in which there is a lot of recaptured broadcast
spectrum. To ensure that happens, the Commission should adopt clear reverse auction rules and
get the word out to broadcasters about the benefits of participation. The incentive auction is
100% voluntary. No broadcaster has to participate, but we believe many will want to and should
be encouraged to participate. After all, the value of a spectrum license is derived from the value
of how that spectrum is used, and the demand for wireless broadband continues to explode year
after year, while the number of Americans receiving over-the-air broadcasts continues to fall.

Give Broadcasters Bidding Options

To promote broadcaster participation, the FCC has said it wants to make submitting a bid
both simple and financially rewarding for the broadcasters. We think that is a critical piece of
the auction puzzie. Broadcasters should not only have the option to turn in their licenses and
cease broadcasting (in exchange for payment), but also the option to shift to another band or
share spectrum with another broadcaster. The FCC should start the reverse auction with high
opening prices to attract broadcasters and increase the chances that there will be enough
broadcaster participation to clear the target amount of spectrum. Then, if there are more
broadcasters willing to sell than necessary, the FCC can lower the price. Flexibility for

broadcasters, coupled with high opening bids in the reverse auction increases the chances that
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broadcasters participate and get paid, and that spectrum is transferred to a more socially efficient
use.

Make Post-Auction Rules Transparent

After the broadcast auction, some broadcasters will be required to relocate to different
spectrum, or be “repacked.” The Commission’s repacking plans should also maximize the
amount of spectrum made available for wireless use by laying out clear rules about how
repacking will occur and how broadcasters will be reimbursed for repacking costs. The
Spectrum Act requires the Commission to make “reasonable efforts” to maintain coverage area
and the population served. To do that, the Commission can and should require all broadcasters
to provide it with an inventory of their equipment and facilities that will be affected, along with
an estimate of the repacking costs. Finally, the FCC should also adopt firm milestones that a
broadcaster must satisfy prior to receiving full payment for relinquishing its spectrum to ensure
timely and predictable relocation.
The Band Plan for 600 MHz Should Promote the Most Efficient Use of the Spectrum

T-Mobile is a strong advocate for maximizing the amount of spectrum available for
auction. More spectrum is going to translate into more competitive opportunity and more
revenue — plain and simple. We have proposed arranging the reclaimed spectrum so that it can
be paired, with specific spectrum dedicated to handset use and other spectrum allocated for base
stations. A paired configuration offers flexibility depending on how much broadcast spectrum is
recaptured, is the most efficient use of the spectrum, and is the method most preferred by

carriers.
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The Down From 51 Plan Allows Multiple Competitors

There is no single perfect band plan for the recovered broadcast spectrum, and the
Commission staff has offered a range of thoughtful alternatives for structuring these frequencies
for broadband use. Interested stakeholders have also offered proposals. T-Mobile joined AT&T,
Verizon, the National Association of Broadcasters, Intel and Qualcomm in endorsing the so-
called “Down from 51" band plan, which would designate the reclaimed spectrum in the
frequencies adjacent to the TV channels next to channel 51 for uplink (handset) use, with
downlink (base station) spectrum below that and a duplex gap between the two. T-Mobile
proposed that these frequencies be organized into two 35 megahertz blocks of paired spectrum,
consisting of seven paired five-megahertz licenses (a total of 10 megahertz for each license).

As shown in Figure 1 below, this band plan assumes that the FCC will recapture the
equivalent of eight broadcast channels, or 84 megahertz, with 10 megahertz serving as the duplex
gap between the uplink and downlink and a 4 megahertz guard band between the downlink and
TV channel 37. We recommend that no matter the result of the broadcast reverse auction, there
be a uniform amount of spectrum designated for downlink, or base station operations, across
regions which would promote interoperability across the entire band. If there is more than 84
megahertz of recaptured spectrum, it would be designated for flexible use operations, below TV

channel 37.
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Figure 1: T-Mobile’s proposed 35x35 MHz band plan.

T-Mobile’s Proposed *Down From 517 Approach

T-Mobile’s proposed configuration increases the opportunity for bidders to acquire
critical, high-value low-band spectrum. It also allows up to three competitors each to acquire
enough contiguous spectrum (assembling spectrum in paired 10 megahertz blocks) to operate at
the highest possible levels of efficiency. In addition, this plan offers the greatest public benefits
with the fewest and least extensive technical, economic and competitive deficiencies.

We are optimistic that there will be at least 84 megahertz cleared in a substantial majority
of markets. In most markets, the number of stations that would have to sell their licenses to get
to 84 megahertz is fairly small. The availability of spectrum will depend in part on the plan
adopted by the FCC for repacking the broadcast band, and we look forward to working with the
FCC on that plan to ensure it both protects broadcasters and provides an opportunity to auction a
robust supply of new spectrum for mobile broadband.

However, our plan also recognizes that the FCC may not be able to capture 84 megahertz
of spectrum in every market. In those circumstances, the amount of downlink spectrum would
remain the same, and the shortfall would come out of the uplink band, where broadcast
operations would continue. While incorporating broadcasters anywhere above TV channel 37 is
not optimal because it could otherwise be used for wireless broadband, the potential for some
degree of “market variability” and broadcast use of what is in other places wireless broadband

spectrum does not pose a serious interference threat, especially so long as only a minority of

7
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markets are affected. As we’ve shown in our comments to the FCC, broadcasters can operate in
the uplink band and interference concerns are unlikely to occur under real-world conditions
using filtering technology. Assertions of the need for enormous separation between broadcast
and mobile broadband operations are not accurate.

T-Mobile and others also have recommended that the FCC adopt a flexible approach to
the band plan depending on the spectrum clearing target. In a typical auction, the FCC knows
how much spectrum it will assign before it starts selling licenses, and the agency designs the
band around the total megahertz involved. The incentive auction is different. Here, the FCC
will not know how much spectrum it can assign until affer the auction ends. Unless the FCC
makes a very good guess about the total number of megahertz sold, the agency runs the risk that
the band plan design will be ill suited to the number of licenses sold.

Rather than run the risk of guessing wrong, the FCC could allow for different band plans
for different levels of spectrum cleared. And it can do this largely because the intent is to sell
fungible blocks of spectrum. T-Mobile has recommended the FCC consider this type of
contingent band plan to ensure that — no matter how much spectrum is cleared — the FCC makes
as much spectrum as possible available for broadband use in the most efficient manner possible.
The Upcoming 600 MHz Auction Can Help Drive Competition

In the wake of spectrum scarcity, the 600 MHz auction represents the last best chance to
promote competition — providing an important opportunity for carriers to enhance their spectrum
portfolios with valuable low-band spectrum. There is no other low-band spectrum on a scale like
this to be sold by the government for the foreseeable future. To meet this objective, however, the
FCC must impose reasonable limits on how much spectrum any one entity can bid for in the

“forward auction” of spectrum that is reclaimed from the broadcasters, not unlike what the
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Commission has employed before in very successful auctions. T-Mobile has proposed a one-
third limit for below 1 GHz spectrum to effect the Commission’s statutory obligation to “avoid
excessive concentration of licensees,” and that would ensure availability of this spectrum for all
providers, fostering a competitive wireless industry that will continue to develop new and
innovative services. Aggregation limits will help ensure competition from the widest array of
providers — small and large, regional as well as national — giving consumers the benefits of
marketplace choice. Without appropriate limits, by contrast, the two dominant carriers could
squeeze out competitors, reducing consumer choice and thwarting the type of innovation that T-
Mobile and smaller carriers are introducing to the wireless marketplace today.

That said, I want to emphasize that under our version of spectrum limits, no carrier
would be shut out of 600 MHz spectrum in any market, consistent with Congress’s directive that
the Commission not prevent qualified entities from participating in the auction. Our “minimum
access plan” would ensure that a carrier could always acquire a 10-megahertz block of paired
spectrum even where they would otherwise exceed the proposed sub-1 GHz limit, and at the
same time limit the ability of the two largest carriers to foreclose competition from one of the
most important spectrum auctions the FCC has run in more than a decade.

Aggregation Limits Are Particularly Important in Low-Band Spectrum

Reasonable limits are particularly important for the spectrum that will be offered in the
incentive auction, because it is located below 1 GHz. This low-band spectrum is uniquely
valuable because it penetrates buildings much better and covers a much wider geographic area
with fewer transmitters and at a lower cost than spectrum above 1 GHz. These advantages
cannot be replicated as efficiently with only higher-band spectrum, even if carriers make the

investments needed to deploy and operate systems in those bands, as T-Mobile has. Cost-
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effective service provision requires a portfolio of low-band and high-band spectrum. Today, the
two largest carriers hold about 80% of the spectrum below 1 GHz — about half of which they got
for free from the government in the early 1980s when cellular licenses were handed out to the
local telephone companies. A reasonable limit on how much more they can get in the future will
ensure that all carriers have a shot at the mix of high- and low-band spectrum that enables a
provider to compete most effectively.

Congress and the FCC Have Long Recognized the Importance of Reasonable Spectrum
Aggregation Limits

When Congress passed the auction statute in 1993, it specifically directed the FCC to
“promote economic opportunity and competition” by disseminating licenses among a wide
variety of applicants. That is still the law today. Limits for the incentive auction are consistent
with that directive and with the Commission’s long-standing efforts to ensure that the wireless
marketplace is competitive. For example, in the past the FCC imposed a hard cap that prohibited
the two cellular licensees from obtaining more than 10 megahertz of broadband personal
communications service (*PCS”) spectrum and prohibited carriers from obtaining more than 40
megahertz of total spectrum allocated to broadband PCS. The Commission later replaced this
rule with another cap, this time of 45 megahertz of spectrum designated for commercial mobile
radio service systems. The procompetitive policies enacted by Congress and implemented by the
Commission triggered the investment of hundreds of billions of dollars in wireless networks and
services that have in turn fostered growth and development in every sector of the economy.
These pro-competitive policies are the reason T-Mobile exists today; they enabled our company
to enter the wireless market at a time when an entrenched cellular duopoly thrived.

1t also cannot be overlooked that ensuring a competitive wireless marketplace leads

directly to many economic benefits. The Commission has successfully raised more than $50

10
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billion dollars by promoting wireless competition and conducting over 80 wireless spectrum
auctions. History has also shown that when carriers like T-Mobile acquire new spectrum, they
put it to good use enlarging and enhancing their national network, which translates into
significant capital investment and new job opportunities throughout the U.S.

Without Limits in the Auction, the Two Dominant Carriers Can Foreclose Competitors

Spectrum aggregation limits in the auction are even more important today, given the
structure of today’s marketplace, where 75% of customers are served by the two largest carriers,
Economists acknowledge that all resources have a “use” value — the amount of return on
investment a carrier can earn from the asset. But economists also know that in highly
concentrated markets, resources can have a “foreclosure” value — the additional return on
investment a dominant player with market power can earn by preventing its competitors from
gaining access to these important resources. The risk is especially pronounced in the upcoming
600 MHz incentive auction. Given the current market positions of the two largest carriers and
their concentrated holdings in the valuable spectrum below 1 GHz — nearly 80% —they have
much to lose from increased competition. That gives them a significant incentive and ability to
acquire spectrum to prevent other wireless carriers from doing so.

Contrast that with T-Mobile and other smaller carriers. We do not place a “foreclosure
value” on spectrum. Rather, we value spectrum solely based on the use we can make of it. And
that doesn’t change because our largest shareholder has substantial financial resources. You
don’t pay more for spectrum than the value you derive from it, no matter who your shareholders
are. Nor do we have the luxury of waiting several years to deploy spectrum after acquiring it for

billions of dollars as the two largest carriers have.

i1
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In a recent filing with the FCC, the Antitrust Division of the Department of Justice
(“DOJ™, the agency charged with protecting competition, raised exactly this concern — that the
two largest carriers might engage in bidding driven by the desire to foreclose rivals from
obtaining spectrum, rather than by their desire to obtain spectrum for its “use value.” To address
this concern, DOJ proposed that the FCC adopt reasonable spectrum aggregation limits. DOJ
also noted that it is particularly important to guard against the excessive concentration of
spectrum below 1 GHz because “[t]oday, the two leading carriers have the vast majority of low-
frequency spectrum, while the two other nationwide carriers have virtually none.”

Clear Limits Provide More Certainty in Auctions

Some have suggested that there should be no limits on bidding because the FCC can
evaluate the spectrum holdings of auction winners, on a case-by-case basis, after the auction has
concluded. While this approach is fine for private transactions between carriers, it would not
work in an auction. An upfront limit would allow all auction participants to know in advance
how much spectrum both they and their rivals could purchase in the auction.

Clear up-front rules that prevent the auction from being dominated by just a few carriers
will also encourage auction participation. High participation, in turn, will increase bidding and
produce higher auction revenues, providing the funds needed to compensate broadcasters, meet
the needs of the nation’s first responders, and reduce the deficit. Without a clear spectrum-
aggregation limit, smaller bidders may simply assume that defeat is inevitable and may not
participate, which could reduce bidding and thus auction revenues.

After-the-fact remedies, such as those AT&T has supported, are no substitute for pro-
competitive limits adopted prior to the auction. Implementing FCC-mandated spectrum

divestitures after an auction has never been done before to effect a competitive auction because it

12
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just doesn’t work. Smaller carriers, faced with the uncertainty of an after-the-fact review, may
decide to avoid the auction and commit their limited financial capital to other activities. Even
large bidders would be affected by this uncertainty, discounting their bids to reflect the risk that a
post-auction review could require them to divest some of the licenses they win. Moreover, if the
post-auction review requires divestiture, a carrier is typically under no obligation to sell assets to
the carrier that values the resource most highly or will best use it to drive down prices or improve
the terms of service. By contrast, upfront spectrum limits would avoid the gamesmanship, costs,
and delays associated with post-auction regulatory reviews and avoid prolonging the uncertainty
about how spectrum would be allocated.

Pro-Competitive Limits Will Not Affect the Auction Revenues or the Amount of Spectrum
in the Market

We are confident that reasonable aggregation limits will not reduce auction revenues, and
that in fact they could actually increase revenues by fostering a more competitive auction. But to
ensure that the auction achieves the Spectrum Act’s revenue targets, we have proposed a
Dynamic Market Rule (“DMR™) that could be seamlessly and simply incorporated into the FCC
auction design. The DMR will also ensure that our proposed spectrum aggregation limits have
no detrimental effect on the amount of broadcast spectrum tendered for auction or adversely
affect television broadcasters (both those who want to sell and those who wish to continue
broadcasting).

Under the DMR, the auction would first proceed with the one-third limit on spectrum
holdings below 1 GHz we propose. If the FCC’s revenue target is met while the limit is in place,
the auction would close under its usual rules. If the revenue target is not met, the spectrum
aggregation limit would be gradually relaxed. Because the gradual relaxation could lead to

aggressive bidding competition between companies who were initially limited on how much

13
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spectrum they could obtain, the DMR could lead to greater revenues than an auction with no
restrictions at all.
Conclusion

The upcoming incentive auction is a critical opportunity for wireless carriers like T-
Mobile and other smaller carriers to secure the low-band spectrum capacity needed to meet
escalating consumer demand and effectively compete against our larger competitors. We
encourage Congress to work with the FCC to adopt the auction rules I have outlined today in
order to ensure that the opportunity is realized. A successful incentive auction will maximize the
amount of spectrum made available for wireless broadband, encourage robust participation, raise
significant revenues and provide the framework for a competitive wireless marketplace of the

future.
Thank you again for the opportunity to appear before you today. T-Mobile appreciates

this Subcommittee’s continued focus on this important issue and we look forward to continuing

to work with you.
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Mr. WALDEN. Thank you very much, Ms. O’Brien Ham. We ap-
preciate your being here.

We now turn to Joan Marsh, who is Vice President, Federal Reg-
ulatory Affairs for AT&T. We welcome you here, Ms. Marsh, and
please go ahead with your testimony.

STATEMENT OF JOAN MARSH

Ms. MARSH. Thank you, sir, and thank you, Chairman Walden
and Ranking Member Eshoo for inviting AT&T to join in this very
important discussion today.

To quote former FCC Chairman Julius Genachowski, “This is a
big deal.” The 600 megahertz auction presents the next best oppor-
tunity to reallocate valuable spectrum for wireless broadband use,
and could be the only one like it for years to come. But this auction
is not just about new wireless allocations; it is also about critical
public safety goals. There is wide agreement that the auction must
generate up to $7 billion to fund construction of the first nation-
wide interoperable wireless broadband public safety network. Auc-
tion revenues will also support broadcaster relocation, public safety
research, next generation 911 services, and much needed deficit re-
duction.

The importance of these goals has been underscored by both
sides of the Aisle in letters to the Commission, urging them to
adopt policies that will enhance the ability of the auction to meet
these critical statutory goals. We agree. But success in meeting
these goals is by no means a guarantee. This is, by far, the most
complex auction proceeding ever undertaken, and the Commission
must persuade two different sets of auction bidders to participate
in two separate but interrelated auctions.

In the face of this enormous complexity, there are a few key prin-
ciples that should guide decision-making at every turn. You will be
happy to hear I agree with two of the principles Ms. Ham ex-
pressed today. I would like to discuss how our one remaining prin-
ciple in which there is some disagreement.

The primary principle is straightforward: allow free and open
participation in the auction by all qualified bidders. This approach
is the only one that will maximize auction revenues and thereby
maximize the chances for an auction that achieve all of Congress’
stated goals. If qualified bidders are excluded or limited in their
bidding activity, less spectrum may be relinquished by broad-
casters, the spectrum that is offered will sell at lower prices, and
the chances of a successful auction will be diminished. Unfortu-
nately, as always in the case of regulatory proceedings of signifi-
cant import, there are some who want the Commission to gain the
rules in favor of certain competitors over others. These proposals
vary in their specifics, but they share a common theme: restricting
AT&T and Verizon from full participation in the auction while
steering spectrum to other bidders, including Sprint and T-Mobile,
neither of which participated in the last major auction. These pro-
posals are ill-advised, as they are unlawful. For starters, we believe
they are unnecessary. Sprint already has, by far, the largest spec-
trum portfolio of any U.S. wireless provider, vastly exceeding that
of both AT&T and Verizon. Indeed, given this it is by no means cer-
tain that Sprint will choose to participate in the 600 megahertz
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auction. Sprint also has at its disposal substantial new capital re-
sources from its owner, Japanese-based SoftBank to fund any fu-
ture spectrum purchases it might choose to make. For its part, T—
Mobile is owned by Deutsche-Telekom, one of the largest tele-
communications companies in the world. It too has recently ac-
quired substantial amounts of new spectrum, including from
AT&T, Verizon, and the former Metro PCS. In fact, T-Mobile now
runs ads in the marketplace claiming that its network is less con-
gested and provides greater capacity than does AT&T’s.

In short, there is no basis upon which to conclude that Sprint or
T-Mobile have a greater need to win spectrum at this auction than
any other bidder. More importantly, to the extent these carriers
choose to participate, there is no basis to conclude that they lack
the resources to bid competitively and win, absent auction rules
that either make it easier or cheaper for them to do so. Conversely,
restricting or limiting bidder participation will come at a heavy
price. If AT&T or Verizon are restricted, or relegated to a separate
shadow auction with its own set of rules, spectrum values at auc-
tion will be suppressed and revenues reduced. This result would ef-
fectively ask U.S. taxpayers to subsidize the auction, undermining
the auction’s revenue goals, including that of deficit reduction.
Such rules could also impact the calculation that broadcasters will
make in deciding whether to participate or not.

For these reasons, AT&T has urged the Commission to adhere to
its statutory mandate and conduct an open and competitive auction
that awards spectrum to the highest bidder. This approach is not
only consistent with the law, but it would also offer the best pros-
pect for a successful auction that meets all of Congress’ goals.

My written testimony includes comments in other areas of great
interest to AT&T, including the band plan, the need to get the en-
gineering right, the efforts of the industry to find consensus, and
the role unlicensed services can play in this auction. As to broad-
caster participation, AT&T believes that broadcasters who come to
the auction table are not selling a broadcast business. They are re-
linquishing their rights to 6 megahertz of spectrum, much needed
for mobile wireless use. An evaluation mechanism adopted in the
reverse auction should be consistent with that reality and opening
prices should be set at a level that will encourage participation.

In conclusion, this auction presents enormous opportunity and
risk. The stakes are as high as the issues are complex. AT&T re-
mains confident that under the able leadership of Chairwoman Cly-
burn, Commissioners Pai and Rosenworcel, and Commission staff
led by Mr. Epstein, the FCC will adopt auction rules that maximize
participation and prospects for a successful auction, with all the in-
tended benefits envisioned by Congress.

Before I conclude, one comment on something Ms. Ham said. She
indicated that we got a lot of our low band spectrum for free. That
is incorrect. Although the 850 allocations were originally allocated
to incumbents, those licenses have changed hands many times in
the secondary market, and the vast majority of AT&T’s portfolio of
850 spectrum was purchased in the secondary market, and I can
assure you, we paid big values for that spectrum. I just wanted to
correct that one fact, and I appreciate your time.

[The prepared statement of Ms. Marsh follows:]
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WRITTEN TESTIMONY OF JOAN MARSH
VICE PRESIDENT, FEDERAL REGULATORY, AT&T
BEFORE THE HOUSE ENERGY & COMMERCE COMMITTEE
SUBCOMMITTEE ON COMMUNICATIONS AND TECHNOLOGY
ON
OVERSIGHT OF INCENTIVE AUCTION IMPLEMENTATION
JULY 23,2013
Thank you, Chairman Walden and Ranking Member Eshoo, for inviting AT&T to join in

the discussion today.

To quote former FCC Chairman Julius Genachowski, “this is a big deal.”! Spectrum is
the lifeblood of the mobile revolution, but with exploding bandwidth consumption, the United
States faces a looming spectrum crisis. “[Vlirtually every expert confirms the vital need to free

92

up new spectrum, because demand is rapidly exceeding supply.”™ This auction presents the next,
best opportunity to achieve that goal, and the only one like it for years to come. Its success is
critical to ensuring that sufficient bandwidth is available to sustain the United States’ world

leadership in mobile broadband services and to fueling the continued virtuous cycle of

investment, innovation, and jobs creation that have resulted from that status.

But as crucial as it is, this auction is not just about freeing up spectrum to keep the United
States on the cutting edge of the mobile broadband revolution. It is also about public safety. In

passing, the Middle Tax Relief and Job Creation Act of 2012% Congress included a list of

! Statement of Julius Genachowski , Incentive Auction Notice of Proposed Rulemaking, Oct. 2, 2012.
*

* P.L.112-96 (Feb.22, 2012)
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priorities, with specific dollar amounts, where the funds raised by the auctions must be allocated.
For example, the auction is expected to generate up to $7 billion to fund construction of the first
nationwide, interoperable, wireless broadband public safety network, a recommendation of the
9/11 Commission that has yet to be implemented. And the auction is expected to generate
specific additional revenues to support public safety research, support for next generation 911

services, and deficit reduction.

The importance of these goals was underscored in a letter sent just last week by
Chairman Dingell and seven other Members urging the Commission “not to adopt policies... that
will jeopardize the ability of the auction to generate winning bids that are sufficient to fund each

of these important public policy goals.

But success in achieving these goals is by no means a guarantee. This is by far the most
complex set of spectrum auctions ever held by any country. Unlike past auctions, where the
Commission simply defines the frequency blocks it commits to clear and solicits bids for those
blocks, the Commission must persuade two different sets of auction bidders to participate in two
separate auctions designed to create forward-auction revenues that exceed winning reverse-

auction bids by an amount sufficient to meet the overall objectives of the auction.

In the face of this enormous complexity, there are certain basic principles that should
guide Commission decision-making to help ensure a successful outcome. I’d like to discuss a
few of the most important principles today. Notably, both relate directly to what must be the
central guiding force as the FCC devises auction rules — ensuring the revenues needed for a

successful auction.
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The first principle is straightforward: allowing unfettered participation in the auction by
all qualified bidders will maximize auction revenues and thereby maximize the chances for a
successful auction that addresses all of Congress’ stated goals. Conversely, if qualified bidders
who might place the highest value on certain spectrum blocks are excluded from bidding for
them, that spectrum will sell for a lower price, reducing auction revenues and diminishing
chances for a successful auction. Chairman Dingell and the other signators of last week’s letter
recognized this common sense principle and accordingly urged the Commission to “adopt
transparent and simple rules to encourage participation by the broadest possible group of
broadcasters and wireless providers because doing so will contribute in great part to a successful
auction that, in turn, will generate the revenues needed to fulfill our shared commitment to public

safety and achieve the other goals of the Act.”

Unfortunately, as is always the case in regulatory proceedings of significant import, there
are some who want the Commission to game the rules to favor certain competitors over others.
These proposals vary in their specifics but they share a common thread: restricting or preventing
AT&T and Verizon from participating in the spectrum auction, while steering spectrum to

others, in particular, Sprint and T-Mobile.

These proposals are as ill-advised as they are unlawful. For starters, they are
unnecessary. Sprint already has by far the largest spectrum portfolio of any U.S. wireless
provider, vastly exceeding that of both AT&T and Verizon Wireless, despite having fewer
subscribers. Indeed, a report issued by Deutsche Bank just last week noted that “Sprint has more

spectrum free-and-clear to deploy LTE than [AT&T, Verizon, and T-Mobile] combined” and
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concluded that Sprint is thereby positioned “to deploy the highest capacity (and potentially

highest speed) LTE network in the us.*

In addition to having the deepest spectrum position in the industry, Sprint also has at its
disposal a substantial cash infusion from its new owner, Japan-based Sofibank, as well as
Softbank’s considerable resources to fund any spectrum purchases it might choose to make at the
600 MHz auction, Indeed, given the spectrum it already has at hand, it is by no means a given

that Sprint even will choose to invest substantial resources at the upcoming 600 MHz auction.

For its part, T-Mobile is owned by Deutsche Telekom, one of the largest
telecommunications companies in the world; and it has recently acquired substantial amounts of
spectrum from AT&T, Verizon Wireless, and the former MetroPCS. T-Mobile recently has been

running ads claiming that its network is less congested than AT&T’s.

The salient point here is that there is no basis upon which to conclude that Sprint and T-
Mobile have a greater need for spectrum resources at this auction than other providers, including
AT&T. Nor, more importantly, is there any basis for concluding that, to the extent these carriers
choose to participate in the auction, they lack the resources to bid competitively without

regulatory favors that make it easier and cheaper for them to do so. To the contrary, in the

* See Deutsche Bank Markets Research, Sprint Nextel Corp., The New Spectrum Powerhouse: Reinstating
Coverage at Buy (July 11, 2013) attached to the July 17, 2013 Ex Parte filed by Verizon “Expanding the Economic
and Innovation Opportunities of Spectrum through Incentive Auctions, GN Docket No. 12-268; Policies Regarding
Mobile Spectrum Holdings, WT Docket No. 12-269,” The filing is available at

http://apps. fee.goviects/document/view2id=7520931273
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AWS-1 auction, among a field of 168 bidders, T-Mobile emerged as the top winner of spectrum,
without any rules that handicapped the other bidders. Neither Sprint nor T-Mobile won spectrum
at the FCC’s 700 MHz auction but that is because they chose not to participate. As Chairmen
Upton, Chairman Walden, Chairman Whitfield, Vice Chairman Blackburn, Vice Chairman Latta
and Representative Long aptly put it, in an April 19 letter to the FCC, if “the highest use value of
the spectrum would come from rivals to [AT&T and Verizon], those rivals should be able to

raise the capital needed to win the licenses at auction.”

But restrictions on the ability of AT&T and Verizon to participate in the auction are not
merely unnecessary and unwarranted. They also will necessarily drive down the price paid by
others, thereby reducing auction revenues. Such restrictions would thus effectively force US
taxpayers in effect to subsidize the spectrum purchases by those other carriers, a perverse result
for sure in this time of massive deficits, spending cuts, and debates about possible tax increases.
Moreover, those reduced revenues would artificially constrain the amount of spectrum freed up
at the auction, as well as jeopardize funding for the public safety network, E911, and the
anticipated reduction in the national debt. Indeed, they could suppress auction bidding to such a

degree that the auction would fail altogether.

Accordingly, AT&T urges the Commission to adhere to its statutory mandate and
conduct an open and competitive auction that awards spectrum to the highest bidder. That
approach not only would comply with the law, but would also offer the best prospect for a

successful auction that meets all of Congress’ stated goals.

5 See April 19, 2013 letter to the FCC from Chairman Upton, Chairman Walden, Chairman Whitfield, Vice
Chairman Blackburn, Vice Chairman Latta; and Representative Long at 3.
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The Band Plan

The second principle that should guide FCC decision making is that maximizing the
utility of the spectrum to be auctioned will maximize revenucs and chances for success. Simply
put, the better the band plan addresses interference and technical challenges, the more the
spectrum will be worth to wireless carriers. From AT&T’s perspective, the guiding principle
must be to get the engineering right.

Understanding the importance of this principle, a broad array of wireless carriers,
broadeasters, and equipment vendors have reached a consensus supporting a particular band-plan
framnework that retains some key characteristics of the FCC proposal, but modifies some others.
AT&T participated in this coalition and believes this consensus approach strikes the best balance
between addressing interference challenges and meeting the other goals of the proposed auction.
We also believe that, given the extensive support for this approach in the Commission’s record,
the Commission should focus on resolving any remaining differences on how this framework
should be implemented and seek to finalize a band plan for the auction this year.

In that regard, AT&T believes that unlicensed services can and should be permitted in
appropriate portions of the 600 MHz band, but only if prospective providers of such services can
demonstrate that their operations will not cause harmful interference to licensed commercial
wireless services. It would make no sense to build a technically strong band plan, only to
undermine it by permitting unlicensed uses that introduce new interference challenges. This

would devalue the spectrum for auction and suppress auction revenues.
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Finally, a word about broadcaster participation. Broadcasters who come to the auction
table are not selling a broadcast business. They are relinquishing their rights to 6 MHz of
spectrum much needed for mobile wireless use. Any valuation mechanism adopted in the
reverse auction should be consistent with that reality and opening prices should be set at a level
that will encourage participation. The two-sided nature of the auction will discipline pricing
once the auction is underway.

Conclusion

This auction presents enormous opportunity and risk. The stakes are as high as the issues
are complex. AT&T has every hope that, under the able leadership of Chairwoman Clyburn,
Commissioners Pai and Rosenworcel, and Commission Staff, the FCC will devise auction rules
that maximize prospects for a successful auction with all the attendant benefits Congress

envisioned.
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Mr. WALDEN. Thank you, Ms. Marsh. We appreciate your testi-
mony.

Now we will go to the question phase, so again, we want to
thank you all for your testimony today, and your counsel.

Mr. Epstein, although ineligible to participate in the auction, low
power translators play a unique role in the States, especially in the
mountain West where thousands of viewers rely exclusively on
translators for news and weather and emergency information. Is
the FCC considering auction rules and repacking procedures that
will minimize the negative impacts the auction will have on TV
translators and low power TV where possible?

Mr. EPSTEIN. Mr. Chairman, Commission in its notice recognized
the public interest concerns that you just stated. The Congress
made the decision not to include low power and translators in the
inc;:ntive auction, but it doesn’t mean that they are not highly val-
ued——

Mr. WALDEN. Right.

Mr. EPSTEIN [continuing]. Aspects and yes, in considering the re-
packing and other aspects of the incentive auction, that trans-
lators—we asked specific questions about translators and low
power.

One other point that I would like to quickly make——

Mr. WALDEN. Yes, sir.

Mr. EPSTEIN [continuing]. And that is that in our—and this may
be a misapprehension on some people’s part. In any of our band
plan deliberations, what we are seeking to do is to have a core
amount of spectrum across most of the United States. There may
be some areas which are impaired because of issues which I am
sure we will discuss, but in rural areas, we are not seeking to eke
out the last amount of spectrum, and that is especially in recogni-
tion of the issue you just stated.

Mr. WALDEN. I appreciate that. Thank you.

Again, Mr. Epstein and Mr. Kaplan, the Spectrum Act requires
the FCC to follow the methodology in OET Bulletin 69 when re-
packing the broadcast band. But the FCC has released multiple
public notices on changes to the software and inputs it intends to
use to run the repacking analysis, including the use of new data
and assumptions. Mr. Kaplan, do you believe that the proposed
changes to the OET 69 software comport with the Act, and Mr. Ep-
stein, why are those changes necessary?

Mr. KAPLAN. I believe the changes now on the fourth round of
changes as of last night are both unlawful and unwise.
hMl‘;. WALDEN. OK. Mr. Epstein, do you have a different view of
that?

Mr. EPSTEIN. Yes, I do. I have a different view.

Mr. WALDEN. I figured as much.

Mr. EPSTEIN. Statute requires us to maintain the methodology
utilized in OET 69. We believe we are maintaining the method-
ology. What we are looking at is updating the inputs. We are doing
such things as using 2010 census instead of 2000 census. It seems
to make a lot of sense to us to update the inputs to the software.
The original software is just not capable of operating with the in-
centive auction

Mr. WALDEN. So you are making changes in the methodology?
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Mr. EPSTEIN. We are not.

Mr. WALDEN. OK. Mr. Kaplan, why do you think these are un-
wise, illegal, and whatever else you said?

Mr. KaAPLAN. Well when I worked at the FCC, when Congress
told us to do something, we did it. Those were the easiest times,
when it was clear. Congress made it very clear as to what the FCC
should do. There was a very simple methodology—actually very
complicated for most of us, but for engineers, very simple—about
how to go about calculating our coverage areas. Congress was wise
to not allow the FCC to move the goalpost, mostly to create cer-
tainty, which you talked about in your opening statement, about
what broadcasters will participate, what won’t and where we might
cover. As we did our analysis on the changes that are occurring in
OET 69, they become widely inaccurate. We get different results
each run we do, and they surprisingly—or unsurprisingly—shrink
our coverage areas quite a bit in certain areas of the country. And
so therefore, we think it runs far afoul of what Congress intended.

Mr. WALDEN. All right. We will follow up on this discussion.

Mr. Epstein, the FCC staff has taken the unusual step of freez-
ing not only new but also pending applications by TV stations to
modify their viewing areas. Some of these modifications have been
pending for years. These mods will allow broadcasters that wish to
remain on the air to bring local news emergency information to a
larger audience in local markets. Is the Commission considering
any kind of analysis to determine whether some can be granted
without disrupting the incentive auction? And Mr. Kaplan, do you
know of an approach that would prevent the mods from making the
repacking process more difficult?

Mr. EPSTEIN. Mr. Chairman, yes we are analyzing the station ap-
plications that are pending. Just two sentences worth of back-
ground. You and Congress and the statutes set a specific date for
applications to be considered in the repacking. These applications
were either pending or not granted by that date. The FCC found
in its notice it had the discretion to grant them, but put a tem-
porary freeze in place so we can analyze them.

Mr. WALDEN. But you are in that process?

Mr. EPSTEIN. We are in that process.

Mr. WALDEN. Because I would think there would be some mar-
kets as you described where——

Mr. EpPsTEIN. We have also

Mr. WALDEN [continuing]. You would get into a problem.

Mr. EPSTEIN. We have also put in place a waiver request for par-
ticular hardship. So the answer to your question is yes, we are ana-
lyzing those stations.

Mr. WALDEN. Mr. Kaplan, do you care to comment?

Mr. KAPLAN. Any time you freeze—and this goes for any indus-
try—you freeze an industry from acting, you freeze investment and
you freeze any outside investment, especially in that industry. And
that is what is going on right now in the broadcast industry. We
have actually proposed another solution, perhaps, that we hope the
FCC would adopt, which is, I think—and everyone can agree might
help the process in general, which is to move forward on this por-
tion of the incentive auction order, and not wait for issues like
band plan, competition, other things, but actually adopt an order
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making the decisions that are—of things that are proposed in the
notice of proposed rulemaking on these issues. Therefore, you won’t
have a need for a freeze because you will—the FCC will then have
decided where they come down on what stations are protected and
what stations aren’t, and we would fully support that.

Mr. WALDEN. Mr. Epstein, did you want to comment?

Mr. EPSTEIN. Just briefly. This is an overriding comment. Any-
thing that I say with respect to recommendations ultimately has to
be acted on by the Commission.

Mr. WALDEN. Sure.

Mr. EpPSTEIN. What the staff does is make recommendations to
the Commission, and the Commission is the actual decision maker
here. We are analyzing stations. What we are concerned about is
in the process, and a complicated process like the incentive auction,
we don’t want to get ahead of ourselves and make decisions which
we may regret later, which will completely—which will signifi-
cantly affect our repacking. So we are doing exactly as Mr. Kaplan
said. We are trying to determine whether these stations will have
any effect on repacking.

Mr. WALDEN. All right. I appreciate your answers to my ques-
tions.

We will now turn to the gentlelady from California, the Ranking
Member, Ms. Eshoo, for questions.

Ms. EsHOo0. Thank you, Mr. Chairman, and thank you to each
one of you. I think that this is not only a very important panel, but
your testimony is—I mean, we are hanging on every word that
each one of you are saying. Obviously there are differences between
you.

I want to go to Ms. Marsh first. There is something that is really
bothering me about this is as Mr. Waxman said, a straw man being
set up, that there are those that want to exclude or seeking to have
AT&T and Verizon excluded from this process. There isn’t anyone
that has suggested that. I haven’t found that. I have tried Googling
it. I have asked my staff to research it. There isn’t anyone that has
suggested that or is for that. I think I heard a suggestion that if
it isn’t—if this isn’t set up the way you want it, that AT&T is sim-
ply not going to participate, which I think is a threat that unless
it goes exactly the way you want it, the entire auction is going to
fail, that we won’t be able to reduce the deficit, we won’t produce
the dollars for the interoperable nationwide public safety network,
and the auction won’t be successful. Are you actually stating that
if you don’t get your way that you are just not going to participate?

Ms. MARSH. No, ma’am, and I apologize if I suggested that. I cer-
tainly did not suggest that AT&T will not participate. But we do
believe if there are limitations imposed, even if they are not exclu-
sions by name, they could act to exclude——

Ms. EsHOO. So let me just ask you this. If, in fact, there is not
room for competition by smaller carriers, you think that the auc-
tion will fail?

Ms. MARsH. No, I believe that the auction can be set up so there
is room for all bidders to come and win, and that is exactly what
we have seen in the last two major auctions at the FCC.

Ms. EsH0O. So how, Ms. Ham, does that—I think she just said
something that may please you.
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Ms. HaM. Yes. Well, we are in favor of broad participation, yes.
I used to run the spectrum auctions program at the FCC, and I ran
the early PCS auctions and I saw what a successful auction looked
like. Successful auction is one where you have a lot of bidders bid-
ding in a lot of markets, OK? That is what T-Mobile would like to
see in this auction. That is what we think will be accomplished
with reasonable spectrum aggregation limits. As you indicated, we
and others are not saying exclude AT&T and Verizon. What we are
worried about—and bear in mind, we are not even sure how much
spectrum there is going to be in this auction. It all really depends
on what broadcasters show up.

Ms. EsHOO. Voluntary, right.

Ms. HaM. And if there is less spectrum here, there is a much
greater likelihood that AT&T and Verizon can divide and conquer,
OK? So to Harold’s No Piggies Rule, I think that is what we are
talking about.

Ms. EsHOO. I was waiting for someone to bring that up on the
panel.

Ms. HaMm. I think what we are talking about—but anyway, it is
ensuring that there is competition after this auction. The FCC
hasn’t run an auction in 5 years. This is the most important auc-
tion that they have run since the PCS auctions. Back then, there
was a duopoly. There was a cellular duopoly, and guess what the
Commission did? The Commission put in place reasonable aggrega-
tion limits. T-Mobile stands here today as a competitor because of
that good policy. That is what we are for.

Ms. EsH00. Thank you.

Mr. Epstein, this is just a curiosity question. Do you think that
the FCC will meet its goal of holding the auction in 2014?

Mr. EpsTEIN. What our charges from Chairwoman Clyburn is for
the staff to do whatever it can to place the options before the Com-
mission to adopt a report and order in 2013 and to hold the auction
in 2014. That is what we plan and intend to do.

Ms. EsH0O. You have confidence that it can happen in 2014,
though?

Mr. EpPSTEIN. Whether it happens in 2014 I guess is above my
pay grade, but we will do everything we can to empower the Com-
mission to make that decision and to hold the auction.

Ms. EsHOO. You are a wonderful diplomat.

I think everyone in this room knows that—how strongly I feel
about unlicensed spectrum, you know, the fight to get that into the
spectrum bill. T think a real victory for the country that we did,
and that we continue on that path to not only protect it, but en-
large it. In 2011, the Stanford Institute for Economic Policy Re-
search—it is known at home as SIEPR—it is a very important or-
ganization at Stanford. It looked at the economic benefits of unli-
censed and concluded that making more of it available would “like-
ly add significantly to government revenue and could result in
higher auction revenue than if all new bandwidth were sold under
exclusive licenses.” Mr. Feld, do you agree with that assessment?

Mr. FELD. Absolutely. We have seen historically every time that
we have, you know, added more unlicensed spectrum and made
that more available, it has just led to a fantastic boom in new serv-
ices and new devices that product exciting new economic opportuni-
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ties. '99—in ’89, rather, when we first went to garage door openers;
in ’97 we opened up the UNII band which laid the ground work for
Wi-Fi and all of the innovations that that has brought. With TV
white spaces in only the short time that it has actually been avail-
able for us to certify equipment, we have got a huge backlog of or-
ders among WISPs. We are seeing other countries in Europe, we
are seeing Kenya and South Africa, New Zealand all looking at this
technology with pilot projects popping up all over the world. This
is just a fantastic engine of not just innovation, but also of eco-
nomic opportunity and growth.

Ms. EsHOO. Thank you very much.

I have other questions, Mr. Chairman, but I will submit them to
the witnesses. Is there a timeframe in which witnesses need to re-
spond to us when we submit questions to them? I don’t know the
answer to that one.

Mr. WALDEN. Ten days.

Ms. EsHOO. Ten days? Good. OK, thank you very much.

Mr. WALDEN. The lady’s time is expired, and the chair recognizes
the lady from Tennessee, the vice chairlady, Representative
Blackburn for 5 minutes.

Mrs. BLACKBURN. Thank you, Mr. Chairman. Again, I thank you
all for being here. I have to tell you, it is interesting to hear such
a spirited conversation, and I think that we all appreciate this. I
hope we are all focused on the same goal, and that is getting this
spectrum out to the marketplace so that we don’t end up with a
spectrum crisis.

Ms. Ham, I want to come to you because I know that you all
have been running an ad that claims that your network is less con-
gested than AT&T’s. And then I saw a Deutsche Bank financial
statement that said Sprint is the new spectrum powerhouse and
has more spectrum for LTE than all of its competitors combined.
And then you are talking about AT&T being excluded. So if your
ads a})re true, why would you not want AT&T in the spectrum auc-
tions?

Ms. HAm. Well again, to clarify, we are not talking about exclud-
ing them. In fact, it helps us to have AT&T and Verizon in our
neighborhood, OK? I mean, we were the leaders of building out
AWS spectrum. We did that alone, OK? It helps to have your com-
petitors out there buying from vendors, et cetera, et cetera. It
brings down the costs so we want them in the neighborhood, OK?
That is not what this is about. And you know, in terms of our ads,
none of those ads—I mean, T-Mobile, going back 18 months I think
I referenced since our deal, so we got some spectrum from AT&T
as part of that deal, OK? We got some spectrum from Verizon as
part of the Verizon spectrum co-deal, and we recently merged with
Metro PCS. So we are in a stronger position than we were 18
months ago——

Mrs. BLACKBURN. Let me ask you this, then.

Ms. HaM [continuing]. With upper band spectrum.

Mrs. BLACKBURN. OK. Then if the sub-1 gigahertz spectrum is so
important, then why did T-Mobile—why didn’t they even partici-
pate in the 700 megahertz auction?

Ms. HAM. Sure, thank you. Well first of all, with all due respect,
I think we have to take the market as it is today, not as it was
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in 2006. The market has changed dramatically since then. There
were barely even smartphones back in 2007. T-Mobile did partici-
pate in the 2006 auction, and we very aggressively built that spec-
trum out. That spectrum was encumbered with 22 federal agencies,
OK? We were deep in the throes of that and I know we visited a
lot of your offices during that time about that issue, because clear-
ing the Department of Justice and the Department of Defense is
no easy job, OK?

So the other thing I would say is we have to take the spectrum
in the order we get it, OK? The 700 megahertz auction came after
the AWS auction. At the time the AWS auction occurred, T-Mobile
was hot to trot to get our 3G spectrum so we could compete with
these guys, OK? That was the spectrum that was on the auction
block. We put our resources into it and we put our resources into
clearing it. And today, we are using that spectrum. We are prob-
ably using it the most of anybody. That is our LTE spectrum. So
T-Mobile knows how to get its spectrum and use its spectrum, but
we don’t have any low band spectrum, and low band spectrum is
what this auction is about.

Mrs. BLACKBURN. OK. Now Mr. Feld has his hand up and I am
going to recognize him, even though he has a No Piggies Rule and
he is trying to hog the time. So Mr. Feld, I am going to recognize
you for your comments, but then also in your written testimony,
you were comparing the auction if AT&T and Verizon were in it,
it would be akin to the Boston Celtics trying to play an amateur
team. I am not certain, I think your testimony is a little exagger-
ated there. You know, ask your question, but then I also want to
hear you respond, why do you have so little faith in these wireless
providers?

Mr. FELD. Well first of all, let me say I cannot help but think
fondly and nostalgically of the ’85-86 Celtics, but that is just a
product of growing up in Boston. The issue I just wished to raise
was there were many other competitors comparable to T-Mobile
and Sprint who—both of whom were going through their own inter-
nal spectrum issues, T-Mobile buying and clearing AWS, Sprint
and the rather horrific 800 megahertz rebanding, that participated.
They all got beat. Alltel came out with nothing. They had not
choice but essentially to exit the field after they came up empty.
Leap came up empty. Metro PCS came up practically empty. All of
these players came in because when push came to shove, Verizon
and AT&T were able to bring the most resources to bear on the li-
censes that they wanted to have, and nobody else could hope to
outbid them. You know, that is what happened in 700 megahertz,
and if T-Mobile had been there, they would have gone the same
way as Alltel.

Mrs. BLACKBURN. My time has expired, but I will just mention
for the record, I read a Citibank report in preparation for this, and
I think that Verizon now has less spectrum per million post-paid
subscribers than any of you at the table. And so as we—I think we
need to be careful about talking about trying to keep people out or
restricting the auctions, and I yield back.

Mr. WALDEN. The gentlelady yields back, and at this time the
chair recognizes the gentleman from California, the ranking mem-
ber of the full committee, Mr. Waxman, for 5 minutes.



98

Mr. WAXMAN. Thank you very much, Mr. Chairman.

As I said in my opening statement, Congress enacted this law,
the Public Safety Inspector MACT, with multiple goals in mind.
These goals include using auction revenue to fund multiple prior-
ities, such as the creation of a nationwide public safety broadband
and network known as FirstNet, as well as ensuring that the wire-
less marketplace remains competitive after the auction closes.
These goals are not mutually exclusive. I would rather just ask the
panelists, I can ask you all answer affirmative, but do any of you
think that the FCC is not capable of conducting an auction that ad-
vances both of these critical goals? Seeing no one responding, then
I will accept——

Ms. HaM. They are absolutely capable of doing that.

Mr. WaxmaN. OK, thank you.

Now I would like to ask a hypothetical question. It is a simple
hypothetical of our panelists. Let’s assume that the incentive auc-
tion clears enough spectrum for the FCC to make available for sale
seven paired spectrum licenses at every market throughout the
United States. Should the FCC allow any one bidder to acquire all
seven licenses available in a market? Maybe get a yes or no. Mr.
Feld?

Mr. FELD. No, certainly not.

Mr. WAXMAN. And Mr. Epstein, do you want to answer that?

Mr. EPSTEIN. Whatever diplomatic skills I exercised with Rank-
ing Member Eshoo I would like to exercise again, because we are
the initial decision makers on that issue.

Mr. WaxMAN. Well I wanted a yes or no, so if you don’t feel you
can do a yes or no, maybe because we are asking about the FCC
I will ask the other panelists.

Mr. Kaplan, yes or no?

Mr. KAPLAN. It is not an issue that NAB has taken a position
on, but I don’t believe anyone on this panel will answer that ques-
tion yes, I think that only one bidder should win. I don’t think any-
one has answered that.

Mr. WaxMaN. OK, Mr. Padden?

Mr. PADDEN. Congress has asked a great deal of this one small
proceeding, and that is to convince enough broadcasters to come in
and volunteer their spectrum to raise enough money to

Mr. WAXMAN. But should the FCC allow, under my hypothetical,
any one bidder to acquire all seven licenses, if that is what we have
available, in the market?

Mr. PADDEN. We believe the priority has to be to maximize the
revenue in this market—in this auction to achieve the public inter-
est goals Congress has set, including funding FirstNet.

Mr. WAXMAN. So you think that FCC should allow it if it
backs

Mr. PADDEN. We would defer to the market forces of the auction
to determine the outcome.

Mr. WAXMAN. Ms. Ham?

Ms. HaM. No, I don’t think any one bidder should acquire all of
it, and I think you can have a healthy competition and maximize
the revenue.

Mr. WaAxMAN. Ms. Marsh?
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Ms. MARsH. I think that it is highly unlikely, if you look at prior
auctions, that that would ever happen. We have always had a di-
versity of winners, even when auctions were open and free to all
participants, and as a backstop to that, the FCC would always re-
tain its general authority over spectrum aggregation. AT&T has
never suggested that general authority would not continue to exist.

Mr. WaxMAN. OK, thank you.

Let me ask this to Mr. Feld and Ms. Ham. When Congress first
granted the FCC the authority to conduct spectrum auctions in
1993, the law included specific instructions about what the Com-
mission must consider to protect the public interest. Under Section
309(j) of the Communications Act, the FCC is required to promote
“economic opportunity and competition” and ensure that “new and
innovative technologies are readily accessible to the American peo-
ple by avoiding excessive concentration of licenses and by dissemi-
nating licenses among a wide variety of applicants.” Furthermore,
statute prohibits the FCC to base a public interest finding solely
or predominantly on the expectation of revenues from an auction.
M(Ii F?eld, Ms. Ham, do you think these provisions are equally valid
today?

Mr. FELD. Absolutely. In fact, the Spectrum Act of 2012 explicitly
states in Section 6043(i) that nothing in this subsection shall be
construed to expand or contract the authority of the Commission,
except as otherwise expressly provided. Those provisions remain.
They were not explicitly addressed. What was addressed was a
methodology in which Congress said the rule by which you imple-
ment those things is to say you can’t—it must be a rule of general
applicability, which is what the Commission has before it today,
and those remain not only legal, but we would argue under the
statutes that you have cited, necessary.

Mr. WAXMAN. Ms. Ham, you were there in the original auction.

Ms. HAMm. Yes, I was there. No, I think those provisions are very
wise and valid, and as I indicated before, it is the reason why T-
Mobile exists today and the reason why billions have been invested
into this industry and millions of jobs have been created since that
law was enacted. So yes, I think it is wise and it is good public pol-
icy.

Mr. WAXMAN. I want to conclude by asking Mr. Feld, as you
know, the Department of Justice filed a letter with the FCC earlier
this year in support of its spectrum aggregation rules. The Depart-
ment expressed concern that the dominant wireless incumbents
may have the incentive to pay foreclosure value to acquire spec-
trum licenses for the purpose of blocking competition and pre-
venting rivals from improving their competitive position through
the acquisition of better spectrum. An article in the Wall Street
Journal recently suggested that AT&T’s proposal to acquire Leap
Wireless is evidence that foreclosure might be a real concern, given
that AT&T is willing to spend more than eight times Leap’s 2013
earnings to acquire the carrier. Do you think that the DOJ was cor-
rect to raise this concern with the FCC?

Mr. FELD. I absolutely think the DOJ was correct, particularly
with regard to the low band spectrum, because this is all there is.
There is no spectrum fracking that we can use to get low band
spectrum out of spectrum shale. There are no new spectrum mines
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that could be open now that the price of low band spectrum has
become more valuable. This is our last chance to get low band spec-
trum into the hands of competitors, and therefore there is every in-
centive for those companies that could block competitors from get-
ting it to do so. Verizon is advertising its low band spectrum on its
LTE network. To borrow Ms. Blackburn’s proof, they are adver-
tising that you can get better reception in the woods on a Verizon
system using 700 megahertz low band spectrum. That is really val-
uable stuff that they expect even the consumers who don’t know
what a megahertz is to understand. It is incredibly valuable and
we need to make sure that competitors have some.

Ms. MARsH. Can I respond on the foreclosure point?

Mr. WAXMAN. It is up to the chairman, but I certainly would
want you to be able to.

Mr. WALDEN. Well, the gentleman’s time has expired, but if you
could make it very, very brief.

Ms. MARSH. Yes, the foreclosure point is fully addressed by the
FCC’s build requirements. The FCC today and in the prior auction
and all transactions have very stringent build requirements that
requirement any licensee that acquires spectrum to build it in very
specific timeframes, or face significant consequences. We think that
that completely eliminates any potential threat of buying spectrum
simply to foreclose competitors.

Mr. WAxMAN. Thank you. Thank you very much, Mr. Chairman.

Mr. WALDEN. Thank you very much. The gentleman’s time has
expired, and yields it back. At this time, the chair recognizes him-
self for 5 minutes. Again, I want to thank all the witnesses for your
testimony today. I think it is another outstanding panel that we
have here today.

Let me just start, Mr. Kaplan, with some of your testimony that
you gave today, and if I can just get a little more comment on this.
I just read a little bit from page 7 you were talking about in Feb-
ruary of this year that the FCC’s staff presented what the FCC
staff believed to be the seven key components of the voluntary
broadcast incentive auction, and you list those seven. But then you
say this: this list is remarkable for the fact that almost a year and
a half after passage of the Spectrum Act, the affected industries
still have no clear idea how and when the FCC plans to address
these key components. Would you care to comment on that?

Mr. KAPLAN. Sure, thank you. One concern we have is trans-
parency, and not just transparency for transparency’s sake, but
transparency and engagement, and that means, on the list of seven
that is there, aside from the first one which actually was mandated
by Congress, the options that were available to the FCC for partici-
pation by broadcasters, but is bringing people together. And actu-
ally, we had a very nice conversation before this hearing, so thank
you for bringing this panel together, because I think we have al-
ready accomplished some things before the hearing—to work to-
gether prior to things coming out to figure out how we, I guess to
quote Jerry Maguire, how we can help you. So in other words, we
would love to be of assistance, as I know T-Mobile and AT&T, Har-
old, Preston, to the Commission, but understanding where they are
in the process is enormously important, because otherwise, we are
shooting in the dark. So all of our comments about transparency
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are about transparency and engagement. And to Ms. Eshoo’s point
before about the auction in 2014, to get that done, we all need to
be engaged. We are ready to do it. We want to do it expeditiously,
but not knowing where things stand and then finding out, let’s say,
the night before a hearing where we might be and then trying to
figure out things really quickly is not necessarily a recipe for suc-
cess. So we are ready to do it, but I think transparency and en-
gagement are central.

Mr. WALDEN. Thank you very much. Mr. Epstein, I know this is
an issue that is very important to both Chairman Emeritus Dingell
and to me because of our districts, where we are located. Mr. Din-
gell’s being in Michigan and mine being in northwest Ohio, and of
course, with Ontario being our next-door neighbor. Has there been
further progress on coordination of efforts on setting a timeline in
getting things worked out on international agreements with the
Canadians, especially when we are looking at the whole issue of
spectrum and we are looking at trying to get that completed prior
to or after? What is it looking like right now at the FCC?

Mr. EPSTEIN. Yes, Mr. Chairman, if you would indulge me for a
moment, I would like to respond to Mr. Kaplan. I can either do
that now or——

Mr. WALDEN. Go ahead.

Mr. EPSTEIN. OK. Just very briefly, I think I agree with the need
for transparency and engagement. I do slightly disagree with what
the Commission has done over the last year. There have been, you
know, four workshops, there have been public notices that have
come out, there are 460 comments that have been filed. I have ac-
tually—of all of the panel members that are here, I think the NAB
has been in more than 15 times to have meetings with the Com-
mission’s staff. We welcome their engagement and we welcome the
engagement of everybody on this panel. If we can do better, we will
do better with respect to that. But I think that is a crucial and im-
portant part of the incentive auction process.

With respect to the question about border issues, we agree that
it is important to allow us to do as much as we can to reach agree-
ments with Canada and Mexico to allow us to repack, to allow us
to reclaim more spectrum in the border areas. We intend, of course,
to follow the statutory requirement to coordinate with Canada and
Mexico. We are committed to advancing the process. We are work-
ing very closely, both with the International Bureau and the De-
partment of State. Staff level meetings have been held for at least
the last 4 or 5 months on technical matters. Chairwoman Clyburn
places this at the highest priority level. She is traveling to Canada
this Thursday and has asked me to accompany her to engage in
further high level discussions in order to attempt to reach agree-
ments. What we intend to do by the time of the auction is to ad-
vance the process sufficiently to provide as much certainty as pos-
sible.

It is not a different or all that unusual problem with respect to
spectrum discussions and negotiations. In almost all of the auc-
tions, like the 700 megahertz auction, the analog to digital transi-
tion, we have had similar issues and have had similar successes.
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Mr. WALDEN. Thank you very much, and my time has expired,
and the chair at this time recognizes the gentleman from Michigan,
Chairman Emeritus Mr. Dingell, for 5 minutes.

Mr. DINGELL. Mr. Chairman, I thank you for your kindness.

As you know, I am strongly interested in seeing that the incen-
tive auctions authorized by the Middle Class Tax Relief and Job
Creation Act of 2012 proceeds in a fair and transparent manner.
With respect to the reverse auction, broadcasters should be treated
fairly, and I will do my level best to ensure that the Commission
takes no action that would deprive constituents in border areas of
free over-the-air television. Concerning the forward auction, the
Commission should implement simple rules in a transparent man-
ner that allows the greatest number of parties to bid on reclaimed
broadcaster frequencies. As the representative of the Act’s imple-
menter, I will be most interested to hear Mr. Epstein’s response.
Consequently, my questions this morning will be directed at him.
They will require only a yes or no.

Mr. Epstein, I want to begin with the reverse auction. Section
6403(b)(1) of the Act specifies that the Commission may, subject to
international coordination along the border with Mexico and Can-
ada, reassign and reallocate broadcast frequencies. Is that correct?

Mr. EPSTEIN. Yes.

Mr. DINGELL. Mr. Epstein, in the Commission’s July 2, 2013, re-
sponse to my letter of inquiry about the reverse auction, you made
the following statement. The language used in Section 6403(b)(1) of
the Act is, and I quote, “identical to that used by the Commission
in describing its handling of the earlier DTV transition, in which
the Commission adopted our proposed allotments for these stations,
subject to our continuing negotiations with Canada, notwith-
standing the broadcasters’ request to the contrary.” One could rea-
sonably assume that based on that statement, that the Commission
may assign and reallocate broadcast frequencies pursuant to the
Act while negotiations with Canada and Mexico are still ongoing.
Is that correct?

Mr. EPSTEIN. Yes.

Mr. DINGELL. Is that going to happen?

Mr. EPSTEIN. As I stated in response to the prior question that
we are doing everything we can to provide as much certainty as we
can——

Mr. DINGELL. My people are not feeling much certainty on this
matter, and I would remind you that this is subject to very intense
discussions, or should be, between the United States, Mexico, and
Canada in order to ensure that the services to our people up there
do not go dark.

Is it correct that the Commission has not yet finalized its order
to implement Section 6403 of the Act, yes or no?

Mr. EPSTEIN. Yes.

Mr. DINGELL. In that case, Mr. Epstein, I would urge that the
Commission in its final order not to reassign or reallocate the
broadcast frequencies until it has concluded negotiations with Mex-
ico and Canada. As I noted earlier, my constituents live in a border
region and stand to see television stations go dark if the Commis-
sion doesn’t get this right. For their sake, I prefer you measure
twice and cut once when it comes to broadcast repackaging.
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Now Mr. Epstein, I would like to turn my attention to the for-
ward auction. I note that the Commission has had a proceeding
pending on its spectrum screen since September, 2012. Does the
Commission intend to complete this proceeding before releasing
new rules for the forward auction authorized by Section 6403(c) of
the Act? Yes or no?

Mr. EPSTEIN. Congressman, that is above my pay grade. The
schedule for the Commission acting on this order is something that
the Commission will take up. What I do know is that the Commis-
sion has expressed a desire to provide clarity before the incentive
auction goes forward.

Mr. DINGELL. You are comforting me but only slightly.

Now, Mr. Epstein, Section 6403(c) contains an interesting sub-
paragraph which provides that the Commission may not grant li-
censes through the forward auction, reassign or reallocate broad-
cast frequencies, or will revoke spectrum usage rights unless it pro-
ceeds—unless the proceeds of the former—forward auction are
greater than the following three factors combined: those factors are
the total amount of compensation that the Commission must pay
successful bidders in the reverse auction; the costs of conducting a
forward auction; and the estimated costs for the Commission to pay
for broadcaster reallocations. In addition, it is in the public interest
that the Commission ensure that the auction raises a significant
amount of money in order to help fund the build-out of FirstNet.
Together, these constitute significant pressure on the Commission
to maximize the auction’s revenue, do they not? Yes or no?

Mr. EPSTEIN. Yes, it does. Yes.

Mr. DINGELL. OK. Now Mr. Epstein, to that effect, will the Com-
mission adopt transparent and simple rules to encourage participa-
tion by the broadest group of wireless providers in the forward auc-
tion? Yes or no?

Mr. EPSTEIN. Yes.

Mr. DINGELL. Now I would like to ask unanimous consent, Mr.
Chairman, that the July 16 letter sent by Mrs. Engel, Butterfield,
Green, Braley, Matheson, Barrow, Tonko and I to the Commission
about the forward auction as well as any response that the Com-
mission may tend or may care to send to be included in the record.

[The information appears at the conclusion of the hearing.]

Mr. DINGELL. The entire incentive auction must be subject to rig-
orous and ongoing oversight in order to assure the transparency
and that it achieves to Congress’ intent as set forth in the Act.

I thank you for your courtesy, Mr. Chairman. Thank you, Mr.
Epstein.

Mr. WALDEN. Mr. Chairman, without objection, your letter will
be, and its response, entered into our record.

Mr. DINGELL. Thank you, sir.

Mr. WALDEN. Yes, sir. Now turn to gentleman from Illinois, Mr.
Shimkus, for 5 minutes.

Mr. SHIMKUS. Thank you, Mr. Chairman. I think my questions
are going to follow right along with Mr. Dingell’s point, and I will
go to Mr. Epstein.

You have studied the Spectrum Act to a sufficient degree that
you and I can walk through—this is a question—through the auc-
tion revenues proceeds from the forward auction that are con-
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templated by this Act, so I want to go through the sections, and
you are prepared to maybe answer?

Section 6413(b)(3) we have $7 billion for FirstNet. 6413(b)(2),
$135 million for State and local implementation funds. 6413(b)(4),
$100 million for public safety research. 6413(b)(5), $20.4 billion for
deficit reduction. We are good on the numbers so far?

Mr. EPSTEIN. Congressman, I don’t have the statute in front of
me, but it sounds correct, subject to my confirmation.

Mr. SHIMKUS. OK. So we have got $115 million for Next Gen,
$200 million for wireless, $1.75 billion for TV broadcasters’ reloca-
tion. That comes to about $28.7 billion is what is projected under
the Act, I am being told. Will the auction rules that you are devis-
ing enable the production of the proceeds in this amount?

Mr. EPSTEIN. I can’t predict, OK, how much money we will raise
in the auction. It is a market-based auction. What our job is is to
make the auction attractive and simple and get maximum broad-
caster participation.

Mr. SHIMKUS. OK, let me go. If in addition to this proposed hope-
fully $28.7 billion, do we also—might we also need additional pro-
ceeds to pay broadcasters who participate in the incentive auction?

Mr. EPSTEIN. The total amount of money that we will need will
inﬁlude the amount, of course, that we have to pay broadcasters
who

Mr. SHIMKUS. So it might be more than $28.7?

Mr. EPSTEIN. Again, I don’t have the exact numbers.

Mr. SHIMKUS. So here is the crux of the question, and it is line
with the letter that the Democrats sent. Are you designing an auc-
tion that will produce only “minimum proceeds” described in the
Spectrum Act, or are you trying to design an auction that reaches
the goals of the Spectrum Act that we just kind of went over?

Mr. EPSTEIN. I think I—in my testimony, I talked about the four
goals that were put before us by Congress, which include to maxi-
mize the amount of spectrum which is repurposed. The second
goals are the fiscal goals, which are equally important, and they—
I talked about the statutory requirements that are to pay the
broadcasters, to pay the reimbursement, to pay our——

Mr. SHIMKUS. OK, so let me follow up, because again, there is
another one I want to get to. If we impose restrictions to AT&T and
Verizon, can we get these dollars?

Mr. EPSTEIN. It is an issue which is before the Commission. It
is an issue you heard today being debated by two of the major car-
riers. They take different positions on them. One carrier here says
that you will maximize auctions by limiting participation. Another
carrier takes the exact opposite view. So these are the difficult
issues that will be before the Commission to determine which of
these is correct and in the public interest——

Mr. SHIMKUS. The public interest, the public policy designed by
the legislation which was passed——

Mr. EPSTEIN. Correct.

Mr. SHIMKUS [continuing]. Which was to ensure that we had the
funds available to roll out our first responder communications sys-
tem, and all these other applications. So we have to get it right,
and that is kind of why we are focusing on this. We know there
is a struggle, but this is our best spectrum. It is not a small pro-
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ceeding. This is a big deal. It is our best spectrum, and really, our
biggest bite at the apple, and hence the oversight hearing on this.

Let me just finish up with a question, Mr. Feld. You almost had
me when you talked about fracking, because I was there with you
until—but you do propose a position which I find is more chal-
lenging for me that when you pull away some spectrum for other
use, the remaining spectrum is going to be more valuable. I would
like Ms. Ham and Ms. Marsh to respond whether they agree with
that, and why or why not?

Ms. Ham. Thank you. Well one thing I wanted to clarify to make
sure you understand, you guys were wise in putting other spectrum
bands into the Spectrum Act so it is not just the broadcast spec-
trum that is going to raise money for public safety. There are at
least 65 megahertz, and if you want to put some of that additional
DOD federal spectrum in there, you know, that can raise
money——

Mr. SHIMKUS. That is a debate for another time.

Ms. HAM [continuing]. As well. So there are other sources, and
I just want to make sure that you understand that. And then
again, your other question—excuse me——

Mr. SHIMKUS. Is when you in essence apportion some of the spec-
trum and you have a limited amount, does that make that more
valuable in the overall proceeds might be more?

Ms. HaMm. Well, you know, there are a lot of different factors that
go into, you know, auctions, OK, and one of the biggest factors is
the amount of spectrum that is in this auction. T-Mobile is calling
for a band plan that has 20 more megahertz in the auction than
AT&T, OK, as part of the band plan. That is going to have a huge
impact on revenue, so we want to see the maximum amount of
spectrum in the auction and we want to see the maximum amount
of participation. We think that is going to raise the most revenue.

Ms. MARSH. And just to correct that, so there are different vari-
ations of band plans on the record, but we all agree we need to
maximize spectrum available for auction. We believe, though, we
have to get the engineering right, and we cannot put forward a
band plan that has engineering challenges or introduces inter-
ference. On your specific question, which I take it to be about unli-
censed allocations, AT&T supports unlicensed allocations if they
can exist in guard bands, including the duplex gap, and not create
interference. The biggest challenge would be if we introduced unli-
censed services, and they interference with adjacent licensed alloca-
tions, we will suppress the value of the licensed allocations and we
will suppress the revenue raised at auction.

Ms. HAM. Yes, and I would just say on the unlicensed piece, 1
think we agree with that. We would like—you know, we want to
make sure that whatever guard bands are set up for unlicensed—
T—Mobile likes unlicensed. We use unlicensed. We have Wi-Fi call-
ing in all our phones, but you know, we have to have reasonable
interference

Mr. SHIMKUS. My time is way expired. Thank you, Mr. Chair-
man.

Mr. WALDEN. Those were good answers, and you are right, we
don’t want this interference thing. We have had hearings on things
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like light-squared GPS and things of that nature, and that is—we
will go now to Mr. Doyle from Pennsylvania for questions.

Mr. DoYLE. Thank you, Mr. Chairman.

Mr. Epstein, maybe just to follow up on what my friend, Mr.
Shimkus, and Ms. Ham said. Much has been made about the role
the auction is going to play in funding FirstNet, and yet, part of
the Act that created the incentive auction process also provided for
multiple funding opportunities in the form of partial proceeds from
other auctions going forward for the funding of FirstNet, which Ms.
Ham just referred to. Just for the record, what other auctions will
FirstNet draw its funding from, and how does the FCC view its ob-
ligation to raise these funds?

Mr. EPSTEIN. Let me apologize. I am innately and completely fo-
cused on the incentive auction.

Mr. DoyLE. Good.

Mr. EPSTEIN. The Wireless Bureau is running a number of other
auctions, you are exactly right. There are a series of auctions which
will also contribute to the FirstNet and other emergency funding
obligations that are there, and I can supply you with a list of those
auctions which are teed up.

Mr. DoYLE. Thank you.

Ms. Ham, let me ask you also. You know, members of the com-
mittee and stakeholders that we have heard from today have ex-
pressed concerns that spectrum aggregation limits will result in
lower auction revenue. However, when I read your testimony, T—
Mobile and other carriers are arguing quite the opposite. So tell us,
how can an auction with limits on bidder eligibility result in higher
revenues?

Ms. HaMm. Well I think through greater participation. I think, you
know, again as I said earlier, we don’t really even know how much
spectrum there is going to be in this auction, and if there isn’t a
lot of spectrum, I think it is easier for AT&T and Verizon that have
an 80 percent concentration in this spectrum today to be able to
divide and conquer it. I think all the bidders who sign on to the
letter that was put into the record I think would attest to the fact
that having some reasonable limits—and again, we are not calling
for the exclusion of AT&T and Verizon. Bear in mind, they already
have 80 percent of the lower band spectrum. We are talking about
reasonable aggregation limits to give everybody else an oppor-
tunity, a foothold on this very important spectrum.

Mr. DOYLE. So you are saying if these reasonable limits you talk
about are in place, that this will encourage more participation from
smaller companies?

Ms. HawMm. Yes, absolutely.

Mr. DOYLE. I mean, how does it drive up higher

Ms. HAM. Absolutely, and I draw from my experience, you know,
running these spectrum auctions in the early PCS auctions. We ex-
actly did that. We had limits on the amount. You had a situation
there where you had two cellular duopolies who had 25 megahertz
of spectrum, and the Commission put in place limits on the ability
for those duopolies to acquire PCS spectrum. The point of putting
PCS spectrum out in the mid-"90s, remember those huge phones
you used to have and the lack of innovation and the high prices we
were paying? You know, we don’t want to go back there, OK? Put-
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ting new spectrum into the market is the most important auction
that the Commission is going to run that I can think of, OK, at
least a decade. It is very important to competition, so you need to
get—you need to take into consideration the competitive structure
of the market and the importance of this spectrum to competition
going forward.

Mr. DoYLE. Mr. Epstein, I want to follow up on something that
my friend Ms. Eshoo talked about, too. I am also very concerned
that the band plans that are being offered by some stakeholders do
not provide adequate spectrum for unlicensed usage. What do com-
ments in the records at the FCC reflect on unlicensed spectrum,
and how does the FCC view those comments in light of its respon-
sibility to encourage innovation and flexible uses of spectrum?

Mr. EPSTEIN. Congressman Doyle, our original notice recognized
the importance of both licensed and unlicensed spectrum. It is one
of the four policy goals I talked about in my opening remarks. The
Act permits use of unlicensed spectrum in the guard bands without
auction, and what the notice does and what the Commission is
committed to doing is a balanced approach. We will, of course, com-
ply with the statutory requirement that the guard bands are not
larger than technically reasonable, and the Commission will make
the ultimate determination recognizing the importance of unli-
censed spectrum as part of the overall plan.

Mr. DoYLE. I would urge the FCC to issue a public notice and
hold a workshop to address those issues.

Finally, Mr. Epstein, I—and again, just for the record, because
there is some concern about transparency and whether there is en-
gagement in transparency going on at FCC. I did hear you mention
that there were, what, 15 ex parte meetings with NAB. Just for the
record, can you tell us how many times you have—that the Com-
mission has met with witnesses here today on the panel?

Mr. EPSTEIN. I can, but I do want to preface by saying I consider
this extremely positive things that the Commission has done. We
get a lot out of these meetings. We hope they will continue, and
we encourage and welcome them. What our records show is that we
have had 15 meetings with the NAB. We have had 11 meetings
with EOBC, the Padden organization, Public Knowledge, 3, AT&T,
8, and T-Mobile, 16.

Mr. DoYLE. Thank you very much. Mr. Chairman, thank you. I
will yield back.

Mr. WALDEN. Gentleman yields back and we turn now to the
gentleman from Louisiana, Mr. Scalise, for 5 minutes.

Mr. ScALISE. Thank you, Mr. Chairman. Appreciate you holding
this hearing. I thank all the panelists. I know you are all working
hard to ultimately get to the point we want to get to, and that is
to have a successful spectrum auction.

I do want to take a moment to commend again the chairman,
which I don’t do a whole lot, but I usually just make fun of him.
But you know, the fact that his legislation moved forward after
years and years and years of people talking about this and trying
to do it, he ultimately made it happen and so I do think it is impor-
tant to note that. You know, when you see how hard it is to get
things done in Congress, you know, the fact that he got us to this
point is important, and that is why I think it is so important that
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we make sure now that it is done right. You know, when you look
at the two purposes that were brought forward when the chairman
brought the legislation that was ultimately included in the final
Act, it was to, number one, make sure that we had the $7 billion
to go and build out a national public safety network, something
that hadn’t been done since September 11, and been promised by
a lot of people, but ultimately finally is now at the forefront of
being ready to happen. But the other part of that was to also gen-
erate additional revenue to reduce the federal deficit, and that is
an important point that can’t be lost when we are talking about
how to set up the rules, and the rules of any game are very impor-
tant because ultimately, they can have a major impact in how the
game is going to be played.

And so Mr. Epstein, I want to ask you, we have had a lot of dif-
ferent testimony. There have been a lot of people for months and
months trying to make sure that the rules are set up in a way that
is fair, and in some cases, they want to make sure it is fair to
them. I understand that is their job. But your role is to make sure
it is not only fair for the people that will be participating, but it
is also fair for the American taxpayer, because the American tax-
payer has a big role in this. Because if it is not set up properly and
there are limitations to entry that don’t allow for the amount of
bidding that ultimately yields the greatest amount of revenue, then
that is less money that goes to reducing the national deficit. And
that is something that we have got to watch out for, not only as
legislators, but you as a regulator who is drafting these rules. If
there are limitations put in place to entry that ultimately would re-
duce that competition, then that can reduce the revenue, not only
to build out an interoperable network for our first responders, but
also to pay down the deficit.

So when you are looking at that, are you thinking about that in
addition to all the interest you are getting from the people that will
hopefully be coming to bid, but also are you thinking about the fact
that you need to make sure that yielding the most revenue was a
big component of this Act passing so that we can reduce the deficit?

Mr. EpPSTEIN. Yes, Congressman, we are looking at that as a
major goal. We are also looking at the overall statute, which has
a series of goals and I think as many people have stated here,
many Congress people have stated here today, it is a balancing act
but the goal that you point out, of course, is an extremely impor-
tant part of that balance that must be struck.

Mr. ScALISE. Thank you, and I would encourage you to continue
to keep that mind in view as well.

I want to ask both Ms. Ham and Ms. Marsh, because you have
competing views on how that set of rules is established. I guess,
Ms. Ham, I have trouble when you say that limitations on auction
access will increase competition. I guess I am not quite under-
standing that, so I want to get your take, and then also get Ms.
Marsh’s comment on that as well.

Ms. HAM. Sure. Thank you for that question. I think the broad
participation—in the auctions that I have had experience with
where you had broad participation, so you have a lot of bidders bid-
ding on a lot of markets, those are the healthy auctions that are
going to raise revenue, OK? Plain and simple. I think T-Mobile, to-
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gether with large regional carriers that submitted the letter today
all are calling for limits, OK, because they believe that it will make
it more likely that they will participate than if you don’t have those
limits. So reasonable limits—and again, I think T-Mobile is not
suggesting excluding AT&T and Verizon, OK, understanding they
have 80 percent of the low band spectrum today, OK, we are not
saying exclude them, we are saying give other people a shot at this
very important spectrum, OK:

Mr. SCALISE. So if I could get Ms. Marsh’s

Ms. HaM. And we think getting strong competition in the auction
is the way to raise the revenues.

Mr. ScALISE. Thanks. Ms. Marsh?

Ms. MaRrsH. Yes. I think to understand what is going to happen
at this auction, we don’t need to go back to the PCS auction. We
should look at what happened in the last major auction, the 700
megahertz auction. There, there were 214 qualified bidders, and of
those—and it was an open participation auction. No one was lim-
ited or excluded in any way. One hundred and one bidders won li-
censes at that auction and even though it was a difficult economic
climate at the time, revenues exceeded congressional expectations
by over $10 billion. An open auction can succeed and produce a di-
versity of winners. Now Mr. Feld suggested a lot of companies were
shut out. Let me point to a couple of companies who signed the let-
ter that Ms. Ham just referred to that won significant spectrum at
that auction. DISH won 168 licenses, including spectrum covering
most of the United States. King Street Wireless, who is partnered
with U.S. Cellular, deploy LTE services in 700 megahertz, was the
fourth largest winner in that auction a megahertz POPS basis. C
Spire, who is also deploying LTE services in its territory, was the
tenth largest winner. An open auction with full participation can
result in a diversity of bidders, and it will maximize revenues con-
sistent with congressional intent.

If T have a moment, I would also like to respond to some of the
comments made about low band spectrum. There has been a lot of
discussion about the importance of this auction because it is low
band spectrum. In a broadband world it is about capacity, and ca-
pacity i1s driven by two things: the width of the band you can put
together, regardless of where it sits, it is about how wide the chan-
nels are and how dense you build the network. And that type of
environment, it is not about low band or high band spectrum. It
is about putting together wide band spectrum and building very
dense networks, and any advantage that may have been perceived
from the low band spectrum in a voice world is very much negated
in a broadband world, where it is really about capacity and not cov-
erage.

Mr. ScALISE. Well thanks. I appreciate your testimony and look
forward to a successful spectrum auction. I do want to mention
that the broadcasters ought to be treated fairly, because they are
an active participant in this—sometimes may be inactive—but they
ought to be treated fairly and the impact it will have on them. I
know FCC is looking at that as well. And with that, Mr. Chairman,
I yield back the balance of my time.

Mr. WALDEN. Gentleman yields back, and I would like to ask
unanimous consent to enter into the record a letter from the Tele-
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communications Industry Association, the leading trade association
with global manufacturers, vendors, and suppliers of information
communications technology, supporting broad auction participation
and maximizing licensed spectrum. Without objection, that will be
entered into the record.

[The information appears at the conclusion of the hearing.]

Mr. WALDEN. I think that concludes our hearing for today. We
really appreciate your testimony, your counsel, the work that you
are doing. Obviously there are some issues that still need to be re-
solved. We took note of that, but we commend you as you move for-
ward to work this out so we have a successful auction, so we con-
tinue to be the generator of innovation and new technologies, and
generate some revenue to pay for first responders and lower our
deficit.

Ms. HAM. Thank you.

Ms. EsHOO. Mr. Chairman, may I ask——

Mr. WALDEN. Yes.

Ms. EsHoO. Just I would like to thank you for the excellence of
this hearing, and bringing together the witnesses that we have
here today. Very important. You have all been instructive, and
bravo, Mr. Chairman. So this is really enlightening for the sub-
committee, and I am very pleased that there are two women.

Ms. HAaM. Go girl.

Ms. EsHOO. Even though they don’t agree with each other, two
women in very high positions in very important American compa-
nies, so thank you again, Mr. Chairman.

Mr. WALDEN. It is a team effort, as you know, organizing our
panel, so we appreciate you and your staff’s work as well.

And with that, we will stand adjourned.

[Whereupon, at 12:25 p.m., the subcommittee was adjourned.]

[Material submitted for inclusion in the record follows:]

PREPARED STATEMENT OF HON. FRED UPTON

It has been nearly a year and a half since the Middle Class Tax Relief and Job
Creation Act of 2012 was signed into law—important legislation that included a pro-
vision granting the FCC the authority to conduct a broadcast television spectrum
incentive auction. This unique auction not only fulfills long standing recommenda-
tions to create a nationwide public safety network, but it also helps to meet the
soaring demand for commercial mobile broadband services. This auction has the po-
tential to create jobs, spur innovation and breakthrough technologies, and make a
substantial down payment toward the national debt. However, in order for the auc-
tion to succeed, the FCC must resolve several concerns that both stakeholders and
my colleagues here in Congress have regarding the implementation of the law. We
continue to exercise our oversight role in the effort to keep the auction on track as
intended.

As the FCC works to implement this law, it must ensure coordination of television
stations along the borders with Mexico and Canada. My home state of Michigan is
particularly affected by this which is why earlier this year I was joined by my
friend, Chairman Emeritus Dingell, and the entire Michigan Congressional delega-
tion, in a letter to the FCC expressing our concerns. If we fail to get border coordi-
nation right, the consequences will be less spectrum cleared for auction and less
money to pay for the nationwide public safety network and the reduction of our na-
tional debt. It is critical that we get the coordination done, and done before we ask
broadcasters to take a leap of faith in the incentive auction.

In addition to the important border issues that must be resolved, robust and un-
fettered competition among bidders is a critical element needed for a successful auc-
tion. The FCC must not pick winners and losers by excluding certain parties from
the auction or constraining parties’ ability to bid. Doing so would not only reduce
revenues but also violate the statute.
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We only have one shot to make this auction successful. Incentive auctions are ca-
pable of driving incredible technological and economic benefits. Let’s make sure we
do it right.
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July 19, 2013
The Honorable Fred Upton The Honorable Greg Waiden
Chairman Chairman

Committee on Energy & Commerce
U.S. House of Representatives
2125 Rayburn House Office Building
Washington, D.C. 20515-6115

The Honorable Henry Waxman
Ranking Member

Commitiee on Energy & Commerce
U.S. House of Representatives
2125 Rayburn House Office Building

Subcommittee on Communications & Technology
Committee on Energy & Commerce

U.S. House of Representatives

2125 Rayburn House Office Building
Washington, D.C. 20515-6115

The Honorable Anna Eshoo

Ranking Member

Subcommittee on Communications & Technology
Committee on Energy & Commerce

U.S. House of Representatives

2125 Rayburn House Office Building
Washington, D.C. 20515-6115

Washington, D.C. 20515-6115

Dear Chairmen Upton and Walden and Ranking Members Waxman and Eshoo:

The upcoming incentive auction of the 600 MHz band offers a unique opportunity to strengthen
competition in wireless broadband services, benefit consumers, and raise revenues for the u.s.
Treasury. With these goals in mind, the undersigned parties, who represent a broad-based
group of Fortune 100 companies, rural wireless carriers, and small businesses, write to voice
their support for policies that will encourage wide participation in the upcoming auction.
Increased auction participation will advance competition, thereby benefiting consumers. At the
same time, increased auction participation improves the potential for high spectrum auction
revenues to fund the public safety broadband network and for deficit reduction that benefits all
American taxpayers.

Expanding auction participation and promoting aggressive bidding depends upon drawing many
different bidders into the 600 MHz auction. Contestants will be hesitant to play a game they
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cannot win. Without some constraint on the ability of the two dominant carriers to acquire all of
the high-quality spectrum available in the 600 MHz auction, smaller rivals and upstarts will be
significantly disadvantaged from acquiring the spectrum resources in the auction they need to
compete against those carriers. If defeat seems inevitable, smaller carriers will not incur the
significant costs involved in planning for and participating in the 600 MHz auctions. And without
competitive pressure from smaller bidders, the two dominant incumbents can acquire the
auctioned spectrum at below-market rates, reducing auction revenues for the U.S. Treasury and
further constraining competitive alternatives for wireiess consumers.

The Department of Justice’s (‘DOJ") ex parte submission in Aprii to the Federal
Communications Commission (the “Commission”) described this dynamic in detail. The DOJ
also discussed the broadband-friendly performance characteristics of 600 MHz spectrum that
make excessive concentration of low-frequency ficenses in the hands of the industry’s two
dominant wireless carriers especially threatening to wireless competition. As noted by the DOJ,
the nation’s two largest wireless carriers already hold 78 percent of the low-frequency
broadband-capable spectrum and account for more than 80 percent of wireless industry
revenues. These carriers have every incentive to employ their extensive market power to
foreclose smaller competitors from participating in the 800 MHz auction and thus compromise
the growth of the broadband economy.

None of the undersigned parties have advocated for any qualified entity to be excluded from the
auction. On the contrary, having the two dominant incumbents participate — and win — their fair
share of the 600 MHz licenses helps ensure sufficient economies of scale to make wireless
deployment profitable. The goal is not exclusion, but rather a transparent, balanced approach
prior to the auction that ensures every wireless carrier has a fair opportunity to compete and win
in the auction.

Sensible spectrum-aggregation limits will increase competition, investment, and innovation in
the wireless marketplace. Reasonable limits also have the potential to increase auction
revenue by attracting a wider base of potential bidders ~ bidders that might otherwise be
deterred from participating. For these reasons, the undersigned parties support pro-
competitive, spectrum-aggregation limits in the upcoming 600 MHz auction.

Respectfully submitted,

Kathleen Ham Cathy Sloan
Vice President, Federal Regulatory Vice President, Government Relations
T-Mobile USA, Inc. Computer & Communications  Industry

Association
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Rebecca Thompson Caressa D. Bennet

General Counsel General Counsel

Competitive Carriers Association Rural Telecommunications Group, inc.
Jeffrey Blum Lawrence R. Krevor

Senior Vice-President and Deputy General Vice President, Legal and Government Affairs
Counsel Sprint Corporation

DISH Network LLC

Eric B. Graham Alan Hilt

Senior Vice President - Strategic Relations Senior Vice President, Government Relations
C Spire Wireless COMPTEL

Jill Canfield Grant Spelimeyer

Director, Legal & Industry and Assistant Vice President, Federal Affairs & Public Policy
General Counsel US Cellular

NTCA~the Rural Broadband Association



114

2 WRITERS
L (e7-\0% GUILD oF
o AMERICA WEST

NeEw AMERICA
FOUNDATILIP ON

freep;:‘esis' y)

www, fraepress net

July 22, 2013

The Honorable Fred Upton
Chairman

Committee on Energy & Commerce
U.S. House of Representatives

2125 Rayburn House Office Building
Washington, D.C. 20515-6115

The Honorable Henry Waxman
Ranking Member

Committee on Energy & Commerce
U.S. House of Representatives

2125 Rayburn House Office Building
Washington, D.C. 20515-6115

The Honorable Greg Walden

Chairman

Subcommittee on Communications & Technology
U.S. House of Representatives

2125 Rayburn House Office Building
Washington, D.C. 20515-6115

The Honorable Anna Eshoo

Ranking Member

Committee on Energy & Commerce
U.S. House of Representatives

2125 Rayburn House Office Building
Washington, D.C. 20515-6115

Dear Chairman Upton, Chairman Walden and Ranking Members Waxman and Eshoo:

We urge you to support policies in the upcoming incentive auction of the 600 MHz band by the
Federal Communications Commission (“FCC™) that will encourage the greatest possible
participation by the largest number of participants. The spectrum being auctioned is especially
valuable because of its broadband-friendly performance characteristics, and it is important for
the future competitiveness of the mobile market that the two dominant carriers are not allowed to
acquire the lion’s share of this valuable and high-quality spectrum.

These two dominant carriers—AT&T and Verizon—currently hold 78 percent of available low-
frequency spectrum, and take in over 80 percent of wireless industry earnings. These dominant
players have the size and power to foreclose smaller bidders from participating in the auction,
and no regional carrier or new entrant to the market will invest the considerable time, energy and
money needed to plan for participation in such an auction if they feel certain in advance that the
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outcome is predetermined. If smaller carriers decline to participate in such an auction, AT&T
and Verizon will be able to acquire this valuable low-frequency spectrum at below-market rates,
threating both consumers and the future competitiveness of the mobile wireless marketplace.
Below-market rates for the broadcast incentive auction spectrum will also mean reduced auction
revenues for the U.S, Treasury and all American taxpayers, including funding earmarked for the
FirstNet public safety network initiative.

Broad-based competition in wireless broadband services plays an important role in stimulating
wireless innovation, providing independent outlets for commerce and free expression, and
protecting consumers against onerous rates, terms, and conditions. The Department of Justice
has properly concluded that rules for the 600 MHz auction are necessary to ensure that wireless
competition can flourish by providing non-dominant operators, which largely lack low-frequency
spectrum, a fair opportunity to access to this critical resource. Congress should heed this advice.

While no qualified entity should be barred from participating in the upcoming auction, clear,
transparent, and fair limitations on how much low-frequency spectrum any one carrier can
acquire do not bar participation. A pro-competitive, pro-consumer limitation on spectrum
concentration benefits consumers by allowing all interested bidders a legitimate chance of
winning the spectrum they need to deliver wireless broadband services while also promoting less
predictable, more aggressive bidding for a valuable national resource.

Establishing rules to increase the participation of smaller carriers in the 600 MHz auction not
only will lay the groundwork for future competition in the mobile wireless market, but also will
give rise to consumer benefits in the form of improved service offerings nationwide and will
benefit taxpayers by increasing the amount of revenue generated. We ask you to support rules
that promote the public interest in competition, consumer protection, innovation, rural service,
and accelerated broadband deployment. '

Respectfully submitted,

Gigi Sohn Ellen Stutzman

President and Co-Founder Director of Research & Public Policy
Public Knowledge Writers Guild of America, West
Michael Calabrese Matt Wood

Director, Wireless Future Project Policy Director

Open Technology Institute Free Press

New America Foundation

Alex Nogales

President & CEO

National Hispanic Media Coalition
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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554
In the Matter of
Policies Regarding Mobile Spectrum Holdings WT Docket No. 12-269

Ex Parte Submission of the United States Department of Justice
Executive Summary

In this filing, the Department of Justice’s Antitrust Division reviews the importance
of spectrum to competition and innovation in the wireless industry. The Department
believes that a set of well-defined, competition-focused rules for spectrum acquisitions,
particularly in auctions, would best serve the dual goals of putting spectrum to use quickly
and promoting consumer welfare in wireless markets. The Department notes that bands of
spectrum have different characteristics that may affect the competitive landscape. In
particular, for instance, the propagation characteristics of lower frequency spectrum permit
better coverage in both rural areas and building interiors. A carrier’s position in low-
frequency spectrum may determine ifs ability to compete in offering a broad service area,
including its ability to provide coverage efficiently in rural areas. Therefore, the
Department concludes that rules that ensure the smaller nationwide networks, which
currently lack substantial low-frequency spectrum, have an opportunity to acquire such
spectrum could improve the competitive dynamic among nationwide carriers and benefit

consumers.
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1. Introduction

The United States Department of Justice (“Department”) provides this filing in
response to a Federal Communications Commission (“FCC” or “Commission”) Netice of
Proposed Rulemaking (“Notice™), published in the Federal Register on October 9, 2012.}
The Notice requests comments to assist the FCC in a comprehensive review of its policies
governing mobile spectrum holdings. The last comprehensive review was in 2003. The
FCC seeks to ensure that its rules provide “greater certainty, transparency and
predictability to make investment and transactional decisions, while also promoting the
competition needed” for continued innovation.”

The Department of Justice’s Antitrust Division, as a federal agency responsible for
enforcing the antitrust laws and promoting competition, has significant expertise in
telecommunications issues and has participated in prior Commission proceedings that
addressed the role of competition in telecommunications.

Over the last thirty years, the Department has helped to facilitate the transformation
of the telecommunications industry, either directly in its role as an agency that enforces the
antitrust laws or indirectly in its role as competition policy advocate and statutory
respondent in cases involving appeals of Commission orders under the Hobbs Act.® Thus,
from the critical decisions involved in resolution of the AT&T antitrust litigation and the
implementation of that consent decree, to the decisions related to the design of the wireless
telecommunications marketplace and the implementation of the Telecommunications Act

of 1996, the Department has ensured that the preservation of competition in the

! policies Regarding Mobile Spectrum Holdings, 77 Fed. Reg. 61,330 (proposed Oct. 8, 2012) (1o be codified

gt 47 CF.R. pt. 20), available at www.gpo.gov/fdsys/pkg/FR-2012-10-09/pdf2012-24790.pdf (“Notice™).
Id. 8t 61,334,

? Hobbs Anti-Racketeering Act, 18 U.S.C. § 1951
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telecommunications industry has been a key priority.® Similarly, with respect to its merger
review authority, the Department has evaluated a series of transactions that have reshaped
the telecommunications marketplace, including investigations of the evolving roles of
broadband Internet access and wireless services.®

Most recently, in 2011, after close coordination with the FCC, the Department filed
a lawsuit to block a transaction that would have combined two of the only four wireless
carriers with nationwide networks, AT&T Inc. and T-Mobile USA, Inc., ultimately leading
the parties to abandon the merger.®

In 2012, the Department and the Commission reviewed a transaction in which
Vm'zdn, the largest wireless carrier in the nation, entered marketing agreements with and
acquired spectrum from four of the nation’s largest cable companies. The Department
obtained limitations on the scope and duration of Verizon’s agreements with the cable

companies to prevent competitive harm and approved the acquisition of spectrum after

* See, e.g., United States v. American Telephone & Telegraph Co., 552 F. Supp. 131 (D.D.C. 1982), aff'd sub
nom, Maryland v. United States, 460 U.S. 1001 (1983) (Modification of Final Judgment requiring Bell
System break-up}; Reply Comments of the United States Department of Justice, it re Amendment of the
Commission’s Rules To Establish New Personal Communications Services, FCC Gen. Docket No. 90-314,
E.T. Docket No. 92-100 (Jan. 19, 1993) (addressing competition between cellular and PCS providers and
ocation of PCS spectrum to promote competition); Evaluation of the U.S. Department of Justice, /n re
dpplication by SBC C: ions Inc., South n Bell Telephone Company, and Southwestern Bell
Communications Services, Inc., d/b/a Southwestern Bell Long Di; Jor Provision of In-Region,
InterLATA Services in Texas, FCC CC Docket No. 00-4 (Feb, 14, 2000) (regarding Regional Bell Operating
Company eniry into long distance scrvices under Section 271 of the Telecommunications Act). More
recently, the Department participated in the Commission’s initial “net neutrality” proceeding. Ex Parte
Filing of the United States Department of Justice, /n re Broadband Industry Practices, FCC WC Docket 07-
52 (Sept. 6, 2007).
* See case filings involving United States, et al. v. Cingular Wireless Corp., SBC Comme 'n Inc., BellSouth
Corp., and AT&T Wireless Serv's, Inc., available at www justice. gov/atr/cases/cingular htm; United States,
etal. v. Verizon Comme'n Inc. and Alitel Corp., available at wew justice.gov/atr/cases/verizon3.htmy; United
States v. AT&T Inc. and Dobson Comme'n Corp., available at www.justice.gov/atr/cases/dobson.htm; United
States et al. v. AT&T Inc. and Centennigl Comme’n Corp., available at
www.justice.gov/atr/cases/attcentennial htm.
¢ See Press Release, U.S. Dep't of Justice, Justice Department Issues Statements Regarding AT&T Inc.’s
Abandonment of Its Proposed Acquisition of T-Mobile USA Inc. (Dec. 19, 2011), available at
www.justice.gov/atr/public/press_relcases/2011/278406.pdf.
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Verizon agreed to sell a significant portion of that spectrum to T-Mobile.” In these cases
and numerous other matters, the Department coordinated closely with the FCC.

In its Notice, the Commission sets forth a series of important questions. The
Notice seeks comments on the Commission’s current approach to product market
definition in light of changes to technology and consumer demand, its approach to
geographic market definition, and the most appropriate means for considering both local
and national competitive effects. In addition, the Notice requests comments on how the
Commission should approach differing characteristics of spectrum bands and how best to
evaluate the spectrum holdings of each licensee.

The Commission also seeks comments on the costs and benefits of a case-by-case
analysis of mobile spectrum aggregation to consumers and competition, and it requests
comments on how thosé costs and benefits might differ when applying case-by-case
analysis specifically to spectrum auctions. Furthermore, the Commission asks for
comments on the application of bright-line limits to initial licenses acquired through
competitive bidding.

The Department and the FCC, utilizing their respective expertise and statutory
authority, work in complement to foster innovation and efficiency in our nation’s
telecommunications industry, to the benefit of consumers. For instance, the Commission
possesses technical expertise in technology and spectrum, and the Department has broad
expertise in analyzing how markets are structured and the dynamics of how they function.
Under the federal antitrust laws, the Department’s responsibilities include enforcing laws

that prohibit transactions or conduct that substantially lessen competition or tend to create

7 See Press Release, U.S. Dep't of Justice, Justice Department Requires Changes to Verizon-Cable Company
Transactions to Protect Consumers, Allows Procompetitive Spectrum Acquisitions to Go Forward {Aug. 16,
2012), available at www justice.gov/atr/public/press_releases/2012/286098 pdf.

4
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a x:m:onopoly.8 At the same time, the Commission has a statutory framework vital for
managing the Nation’s scarce spectrum resources across a variety of essential public and
private uses, making it possible for the Commission to more broadly serve the “public
interest, convenience, and necessity” in promoting a better competitive environment in
wireless markets.” As a result, the Department’s ability to benefit from the Commission’s
expertise greatly enhances its review of transactions and conduct in the
telecommunications industry, while the Department provides market analysis that assists
the Commission in crafting policies that promote competition under its statutory
framework. '

The Department, the Commission, or both can further the goals of competitionina
variety of ways, including: (a) merger enforcement; (b) prohibitions or prosecutions of
business practices that thwart innovation; (c) distribution or allocation of public assets
{such as spectrum); and (d) other public policies that affirmatively lower entry barriers
facing new entrants and new technologies. In this filing, the Department discusses the
importance of spectrum to competition and innovation in the wireless industry and the
factors the Department considers to be important in assessing the competitive effects of

transactions in wireless markets.

II. The Importance of Competition in Wireless Markets
Competition has been a major force in driving innovation in telecommunications,

bringing consumers a wider range of choices of products and services and better prices.

*I5US8.C. § 1 erseq.
247 U.S.C. § 310(d).
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Since the breakup of the Bell System in 1984'° and passage of the Telecommunications
Actof 1996,'! the telecommunications industry has experienced significant technological,
economic, and regulatory changes. Technological development has made it possible for
providers of traditional telephone and video services to enter each others’ markets while
also bringing widespread access to mobile wireless data and broadband Internet services.
At the same time, since the passage of the 1996 Act, federal laws and government policy
increasingly have favored the provision of telecommunications services on a competitive
basis. The Department’s work with the Commission in support of this development is
founded on the belief that competition generally represents the best method of ensuring
that consumers receive low-priced, high-quality products and services, greater choice
among providers, and important innovation.

Rivalry among competitors provides strong pressures to maintain existing demand
and to win over new customers in a number of ways, such as seeking out means for
lowering costs or for developing new or better products and services, through new
technology, new business methods, or other sources of efficiency. Indeed, competitive »
forces have been a central driver of innovations that have enabled carriers to expand
capacity and improve service quality. For instance, when challenging the proposed merger
of AT&T and T-Mobile, the Department noted that AT&T felt competitive pressure from
T-Mobile’s network improvements, and that AT&T upgraded its own services in

response.'? In the year since the proposed AT&T and T-Mobile transaction was

*® United States v. American Telephone & Telegraph Co., 552 F. Supp. 131 (D.D.C. 1982), aff’d sub
nom. Maryland v. United States, 460 U.S. 1001 (1983),
" Telecornmmunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1995), codified at 47 US.C. § 151 et

seq.
2 Complaint at 13-14, United States et al. v. AT&T Inc., T-Mobile USA, Inc. and Deutsche Telekom AG
(@.D.C. filed Sep, 30, 2011) (No, 11-1560).
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abandoned, T-Mobile has continued to develop new plan structures designed to win
customers from AT&T, including by offering customers the choice of service plans that do
not build in the cost of expensive handset subsidies.”* In addition, T-Mobile and other
carriers have aggressively pursued strategies for addressing their network constraints, such
as reclaiming spectrum currently being used for older technologies, utilizing new “small
cell” technology, or creating business models for commercializing new spectrum.'®

Preserving rivalry and limiting or eliminating market power enables competitive
forces to work to benefit consumers. The ability to exercise market power can take various
forms and harm competition in multiple ways, Market power can lead directly to
consumers paying higher prices, can insulate a carrier from the competitive pressures to
expand service or improve quality, and can diminish innovation. Moreover, the fewer
competitors in a market, the higher the risk that competitors can coordinate or act in
concert to the detriment of consumers and innovation,

In its recent merger reviews the Department has found that the four largest wireless

carriers (AT&T, Verizon, Sprint, and T-Mobile) compete across many dimensions,

1 See, .g., Salvador Rodriguez, T-. Mobile to disch phone subsidies, go afier AT&T in 2013, LOS ANGELES
TiMES (Dec. 7, 2012), available at www lati logy/la-fi-ta-t-mobile-i
subsidize-att-20121206,0,26 10892 story {describing T-Mobile’s strategy to “aggressively tuget AT&T” with
plans that “offer customers lower rates for their cellular services by disassociating it with the price of a
subsidized phone™).

W See, e.g., Greg Bensinger, T-Mobile to Pump $4 Billion Into Network, 4G LTE Buildout, WALL ST. J. (Feb.
24, 2012) {describing T-Mobile’s plans to re-deploy some of its spectrum currently dedicated to 2G services
in order to launch LTE); Marguerite Reardon, AT&T execs are confident about spectrum position, CNET
(Nov. 7, 2012), news.cnet.com/8301-1035_3-57546288-94/at-t-cxecs-are-confident-about-spectrum-position
(describing AT&T’s efforts to “chart a new path,” including AT&T’s plan to deploy LTE to cover 300
million Americans, and quoting an AT&T executive saying “AT&T is well-positioned now™); Marguerite
Reardon, 4G spectrum spat settled: Sirius and AT&T can coexist after all, CNET (Oct. 17, 2012),
pews.cnet.com/8301-13578 _3-57534378-38/4g-spectrum-spat-setiled-sirius-and-at-t-can-coexist-after-all
(describing an agreement between AT&T and Sirius paving the way for WCS spectrum to be used for
wireless services); David Goldman, AT&T’s about-face on 4G, CNN MONEY (Nov. 7, 2012),
money.cnn.com/2012/11/07/technology/mobile/att-4g/index.himl (noting that AT&T was able to “charter[] a
pew path” after the merger in part using the WCS spectrum).

7
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including coverage, nefwork speed, network technologies, and price.’s Moreover, the
different arrays of choices offered by each of these carriers are important to consumers,
creating an environment in which carriers are forced to compete and reposition themselves
to improve and differentiate their offerings. Even though the carriers engage in this
competition, the marketplace is not uniformly competitive. Carriers do have the ability
and, in some cases, the incentive to exercise at least some degree of market power,
particularly given that there is already significant nationwide concentration in the wireless
industry. Therefore, the Department believes it is essential to maintain vigilance against
any lessening of the intensity of competitive forces.

The Department also believes that spectrum policies that promote competition and
enhance the éotential for entry and expansion in the wireless market play a vital role in
protecting, and indeed enhancing, the competitive dynamic to the benefit of American
consumers. We therefore welcome the opportunity to provide our views on the
relationship between the work of the Commission as it designs its auction and other
spectrum-related rules and the preservation of the competitive forces that are a critical

engine for innovation in the wireless market.

1. The Importance of Spectrum to Competiﬁoﬁ and Innovation

The Department of Justice’s principal concern is that acquisitions of spectrum,
whether at auction or through subsequent transactions, should not be used to create or
enhance market power. For its part, the Department is charged with preventing

transactions that are harmful to consumers and competition, including transactions

¥ In some local areas, smaller carriers may also offer alternatives that consumers value; for instance, in some
rural areas, a local carrier operating with low-frequency spectrum may offer particularly strong coverage.
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involving the acquisition of spectrum. It is equally important, however, that spectrum
auctions set the stage for the wireless industry to innovate and for consumers to fully
realize the benefits of competition.

A. Spectrum Is a Key Input for Mobile Wireless Services

Our nation’s ability to improve the competitive environment in wireless markets
hinges on the availability of spectrum. In recent years, mobile wireless markets have
undergone tremendous change. Mobile wireless telecommunications devices have evolved
into a profusion of smartphones, feature phones, tablets, data cards, e-readers, and other
devices, feeding into consumer demand for faster, more reliable mobile broadband
connections that drive further innovation. These changes in technology and demand have
made spectrum a critically scarce resource. Consequently, the Department strongly
supports the Commission in taking on this comprehensive review of its mobile spectrum
holdings policies as it also moves to reallocate a considerable array of spectrum and make
it available for mobile wireless services.

For each wireless carrier—whether an incumbent national provider, a small carrier
looking to expand into new markets or services, or a new entrant—spectrum in part
determines the carrier’s capacity. Therefore, carriers will need to acquire additional
spectrum and make more efficient use of spectrum if they are to respond to growing
consumer demand for a wide array of wireless services and devices.'

B. Spectrum Acquisitions Should Lead to Efficient Use of Spectrum

The goal in assigning licenses to spectrum reallocated for commercial services

'8 See Notice at B (citing the Council of Economic Advisers® finding that “the spectrum currently allocated to
wireless is not sufficient to handle the projected growth in demand, even with technological improvements
allowing for more efficient use of existing spectrum and significant investment in new facilities.” Council of
Economic Advisers, The Economic Benefits of New Spectrum for Wireless Broadband, at § (Feb, 2012)).

9
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should be to ensure that it generates the greatest ultimate benefit to the consumers of those
services. However, due to the scarcity of spectrum, the Department is concerned that
carriers may have incentives to acquire spectrum for purposes other than efficiently
expanding their own capacity or services.”” Namely, the more concentrated a wireless
market is, the more likely a carrier will find it profitable to acquire spectrum with the aim
of raising competitors’ costs. This could take the shape, for example, of pursuing spectrum
in order to prevent its use by a competitor, independent of how efficiently the carrier uses
the spectrum. Indeed, a carrier may even have incentives to acquire spectrum and not use
it at all. The result is that spectrum may not be put to its most efficient use, which harms
all consumers of wireless services and can have an exclusionary effect on the carrier’s
competitors.

Put another way, as the Department has explained prsviously,'8 once new spectrum
is identified and freed up for broadband, there remains the issue of how to assign it to
individual providers. When market power is not an issue, the best way to pursue this goal
in allocating new resources is typically to auction them off, on the theory that the highest
bidder, i.e., the one with the highest private value, will also generate the greatest benefits to
consumers. But that approach may not lead to market outcomes that would ordinarily
maximize consumer welfare due to the presence of strong wireline or wireless incumbents,
since the private value for incumbents in a given locale includes not only the revenue from
use of the spectrum but also any benefits gained by preventing rivals from improving their

services and thereby eroding the incumbents® existing businesses. The latter might be

V7 See Ex Parte Submission of the United States Department of Justice, In the Matter of Economic Issues in
Broadband Competition: A National Broadband Plan for Our Future, FCC GN Docket No. 09-51 (January
;18, 2010) (hereinafter “U.S. Dep't of Justice Broadband Comments™), at 23-24,

i
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called “foreclosure value” as distinct from “use value.” The total private value of spectrum
to any given provider is the sum of these two types of value. However, the “foreclosure
value” does not reflect consumer value; to the contrary, it represents the private value of
foreclosing competition by, for instance, forestalling entry or expansion that threatens to
inject additional competition into the market.

The Department believes that consideration of the role that “foreclosure value”
might play in how spectrum is used is crucial because local mobile wireless markets across
the nation are relatively concentrated. In a highly concentrated industry with large margins
between the price and incremental cost of existing wireless broadband services, the value
of keeping spectrum out of competitors’ hands could be very high. For example, if
competitors acquire spectrum to provide broader service offerings, expand coverage, or
increase capacity, prices for existing customers would fall, threatening the margins being
earned. Also, a competitor’s lack of spectrum may require higher capital expenditures,
such as having to build more cell towers, in order to provide competitive service. Thus, a
large incumbent may benefit from acquiring spectrum even if its uses of the spectrum are
not the most efficient if that acquisition helps preserve high prices. Accordingly, the
Commission should consider the potential that the acquisition of specific blocks of
spectrum may have to foreclose or raise the costs of competitors in its policies on spectrum
acquisition.

This potential risk, in turn, underscores the need for additional spectrum. Based on
the Department’s experience with highly concentrated telecommunications markets, and
more generally, there are substantial advantages to making available new spectrum in order

to enable smaller or additional providers to mount stronger challenges to large wireless

i
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incumbents.'® Absent compelling evidence that the largest incumbent carriers are already
using their existing spectrum licenses efficiently and their networks are still capacity-
constrained, the Department would normally expect the highest use value for new
spectrum that is in the public interest to come from rivals to the leading firms that could
effectively make use of additional spectrum to expand capacity, improve coverage, or
introduce new services in an effort to challenge the dominant firms.

C. The Competitive Significance of Different Spectram

To determine whether a transaction will result in competitive harm in any relevant
markets, the Department assesses each carrier’s ability to compete, including its capacity to
meet consumer demand. Since each carrier’s portfolio of spectrum holdings in part
determines its capacity, the differing characteristics of bands of spectrum are important. In
its review of mergers involving spectrum transfers, the Department considers the
characteristics of the spectrum being acquired and the capacity needs of the acquirer. For
example, Jow-frequency spectrum (usually referring to frequencies below 1 GHz) has
superior propagation characteristics, permitting better coverage in both rural areas and
buildings. To the extent carriers have low-frequency spectrum available, often they seek to
allocate at least some of that spectrum to each of their deployed technologies (as has been
the case with 2G, 3G, and 4G) to ensure that customers with handsets utilizing each
technology can maintain excellent coverage thronghout the network. On the other hand,

when a carrier is attempting to augment the capacity of its network in dense urban areas,

9 1n the AT&T-Cingular merger, the Department required divestitures of bare spectrum in several markets,
The Department was particularly concerned that, without the divestitures, the merged entity would control
100 much spectrum in those areas and therefore there would not be sufficient competition for new third
generation high-speed data services. Compstitive Impact Statement at 14-15, United States et al. v. Cingular
et al. (D.D.C. filed Oct. 29, 2004) (No. 04-1850).

12
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for example, higher-frequency spectrum may be just as effective as low-frequency
spectrum. Therefore, the Department believes it is important to consider the differing
characteristics of spectrum in determining its contribution to a carrier’s competitive
position.

The value of any particular block of spectrum also depends on the availability of
networking equipment and consumer devices that support the use of that spectrum. When
new spectrum first becomes available, it may be years before original equipment
manufacturers can accommodate the spectrum in handsets. Because supporting each
additional spectrum band class adds weight and cost to consumer devices, carriers usually
seek to meet their capacity needs using as few different types of spectrum as possible. For
the same reason, carriers may favor spectrum that is harmonized with the frequencies used
by carriers in other countries, so that customers may continue to use their devices when
travelling internationally. In addition to differences in propagation and device availability,
spectrum can have a number of other characteristics that affect its value to a carrier, such

as differing interference problems or regulatory obligations.

IV. Technical Considerations for Competitive Analysis of Wireless Markets
A. Considerations for Analyzing the Competitive Significance of Spectrum

1. Carriers will be most competitive with at least some low-frequency
speciram to provide a good coverage layer

As noted above, different bands of spectrum have characteristics that may have a
crucial bearing on how the allocation of spectrum affects the competitive landscape. In
particular, the propagation characteristics of low-frequency spectrum permit better

coverage in both rural areas and building interiors. In previous wireless investigations, the

13
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Department has paid careful attention to whether merging wireless carriers had a
particularly strong position in low-frequency spectrum,? This factor is particularly
important for determining a carrier’s ability to compete in offering coverage across a broad
service area, including its ability to provide coverage efficiently in rural areas. As such,
the Department believes it is important that the Commission devise policies that address
the allocation of low-frequency spectrum in particular so that acquisitions of such
spectram do not hamper the ability of carriers to compete in markets where that spectrum
is important. Particularly if low-frequency spectrum remains scarce, the Commission must
ensure that the allocation of spectrum at auction does not enable carriers with high market
shares to foreclose smaller carriers from improving their customers’ coverage. Today, the
two leading carriers have the vast majority of low-frequency spectrum,’ whereas the two
other nationwide carriers have virtually none. This results in the two smaller nationwide
carriers having a somewhat diminished ability to compete, particularly in rural areas where
the cost to build out coverage is higher with high-frequency spet:trum.22 The
Commission’s policies, particularly regarding auction of new low-frequency spectrum, can
potentially improve the competitive landscape by preventing the leading carriers from

foreclosing their rivals from access to low-frequency spectrum.

2 See, e.g., Competitive Impact Statement at 10, United States, et al. v. Verizon Commc'n Inc. and Alltel
Corp. (DD.C. filed Oct. 30, 2008) (No. 08-1878) (noting that the merging parties owned the only two 850
MHz cellular licenses—the only low-frequency spectrum in use at the time—in a number of areas, and thus
were one another's closest competitors for a significant mumnber of customers in those markets).

2t According to the most recent Comumnission report, the two leading carriers have 78% of low-frequency
(celiular and 700 MHz) spectrum. See Impl ion of Section 6002(b) of the Omnibus Budget
Reconciliation Act of 1993, Annual Report and Analysis of Competitive Market Conditions with Respect fo
Commercial Mobile Services, WT Docket No. 10-133, Fifteenth Report, 26 FCC Red 9664, § 298 (2011).
Even this may understate the dominant position the two leading carriers hold in low-frequency spectrum
given that the figure does not account for more recent transactions, and that there are interference and other
concerns with a significant portion of the 700 MHz spectrum held by other carriers.

2 A lack of low-frequency spectrum may also impair the ability of a local or regional carrier to provide an
additional, significant, competitive option in particular local areas.
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2. There are cost efficiencies associated with owning larger blocks of
spectrum

Although a wireless carrier with a large market share may have the ability and
incentive to harm competition by buying up significant quantities of spectrum independent
of its need for that spectrum or its intention to use it in a timely manner, as described
above, the Department also recognizes that there may be substantial efficiencies associated
with ownership of relatively large blocks of spectrum. Specifically, due to the nature of
wireless technology, for example, twice the spectrum may under certain conditions provide
over twice the amount of capacity.

Similarly, there may be capital cost efficiencies associated with deploying larger
blocks of spectrum. Running & wireless network typically involves high fixed capital
investments in towers and radio equipment and comparatively lower costs on the ongoing
maintenance and operation of the network.”? Even if a carrier has not yet identified a use
for specific spectrum to accommeodate its customers’ data consumption, deploying the
spectrum can provide a significant increase in user throughput at relatively low cost,

Thus, the Commission should develop policies on spectrum holdings with the
above considerations in mind, but should not needlessly prevent carriers from assembling
spectrum portfolios that can take advantage of these efficiencies.

3. The efficiencies associated with owning larger blocks of spectrum
taper off

However, the benefits of large blocks of spectrum may become more limited for
larger and larger blocks of spectrum. For instance, although in some circumstances a

carrier may be able to add incremental spectrum to existing cell sites to provide a

# Some capital equipment, for example, base station controllers, can accommodate significant spectrum
bandwidth at little or no incremental cost,
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significant increase in capacity and peak user throughput at very low cost, beyond a certain
point, deploying more spectrum may require sizeable investments in equipment at each
site. Without a pressing capacity need, carriers may have limited incentive to incur the
incremental costs of fully deploying such great quantities of spectrum and may instead
leave some of it unused solely to keep it from rivals.*

Qver time, the Department expects that carrier aggregation technology currently
under development will permit wireless carriers to realize some of the efficiencies
-described above even with small, non-contiguous blocks of spectrum in different bands.
This technology will enable carriers to achieve many of the capacity and peak throughput
advantages previously attainable only with large blocks of contignous spectrum by instead
pairing small blocks of spectrum currently being used for older technologies with
relatively small blocks of newly-allocated spectrum. Accordingly, larger incumbent
carriers may be able to take significant advantage of economies of scale by acquiring
relatively small blocks to pair with their existing holdings rather than acquiring large
contiguous blocks. The Commission, therefore, may want to enable the acquisition of such
smaller blocks even if it seeks to restrict the acquisition of larger blocks.

B. Measuring and Balancing Efficiencies

In addition, the Commission should consider the serious potential, described above,
that carriers with large market shares could pursue an input foreclosure strategy at auction.
We urge the Commission to weigh the risk of consumer harm from an input foreclosure
strategy. Economies of scale should be balanced against those risks.

In numerous wireless transactions, including most recently in the proposed

2 O, In re Applications of Cellco Partnership d/b/a Verizon Wireless and SpectrumCo LLC and Cox TMI,
LLC, FCC Docket No. 12-175, §Y 108-109 (relcased Aug, 23, 2012} {(questioning whether Verizon Wircless
would use more than 40 MHz of AWS spectrum in any market in the near term).
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AT&T/T-Mobile merger and Verizon Wireless’s acquisition of spectrum from a
consortium of cable companies, the Department carefully considered assertions that the
economies of scale arising from greater spectrum concentration will ultimately yield
substantial benefits for consumers. As in any transaction, the key to this analysis is
whether the efficiencies that could be realized as a result of the acquisition would reduce
the marginal cost of service sufficiently to outweigh the often substantial benefits of
additional competition.® Notably, the economies of scale often present in wireless
networks are significantly tempered compared to those the Department has encountered
when analyzing competition among wireline networks, since it is easier and less costly to
expand capacity over a fixed amount of spectrum than it is, for example, to reduce the cost
of constructing the physical “last-mile” link to each premises.?®

Therefore, in the Department’s experience in these and other matters, it is important
that the efficiencies described above are assessed accurately, including accounting for all
alternative means for carriers to use their existing spectrum resources to expand capacity or
launch new services. For example, in the course of investigating the proposed transaction
between AT&T and T-Mobile, the Department cast doubt on the parties’ claims that there
were few alternatives to deal with spectrum shortages. Since abandoning the transaction,
both companies have announced plans to deploy LTE more extensively than they had
earlier suggested would be possible by, for instance, deploying spectrum previously

dedicated to older technologies.

* See U.S. DEP'T OF JUSTICE & FED. TRADE COMM™N, HORIZONTAL MERGER GUIDELINES § 10 (2010),

available at www.usdoj.gov/atr/public/guidelines/hmg-2010.pdf (hereinafter Merger Guidelines).

* See U S. Dep't of Justice Broadband Comments, at 13-14 (noting that “[t}he enormous sunk cost of
broadband ks makes it unlikely that additional wired broadband competitors will enter many

geographic areas” but that “the sunk costs associated with deploying [wireless] networks are far fess than

those for wireline facilities™).
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As stated above, spectrum is a scarce resource and a key input for mobile wireless
services. The Commission has an opportunity through its policies on spectrum holdings to
preserve and promote competition and to ensure that the largest firms do not foreclose
other rivals from access to low-frequency spectrum that would allow them to improve their
coverage and make them stronger, more aggressive competitors.

C. The Appropriate Market Analysis for Promoting Competition

The Commission is secking comment on the appropriate product and geographic
markets for evaluating wireless spectrum holdings, and specifically whether it should
modify the relevant market definition to reflect differentiated service offerings, devices,
and contract features,

The Department evaluates mergers under Section 7 of the Clayton Act, which
prohibits acquisitions the effect of which “may be substantially to lessen competition, or to
tend to create a monopoly.” The Department analyzes wireless mergers essentially the
same way it does transactions in other industries, as explained in the Horizontal Merger
Guidelines jointly issued by the Department of Justice and Federal Trade Commission.
The Department’s legal role is fundamentally one of enforcement, on a case-by-case basis,
rather than an exercise in prospective rule-making, and it investigates mergers when they
are proposed and examines the specific circumstances surrounding each transaction.

The Department believes that competition typically is best served by a thorough,
case-by-case analysis of the competitive effects of each transaction. In past proceedings,
the Department has recommended that the Commission develop a classification for

evaluating the degree of competition in different markets using a method of analysis
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similar to that set forth in'the Horizontal Merger Guidelines*’ Over time, the Commission
and the Department have aligned more closely their respective processes for analyzing

transactions.

As part of its review of each transaction, the Department considers any and all
factors relevant to the question of whether a transaction may give the parties the ability to
exercise market power in any relevant antitrust market. Under the Horizontal Merger
Guidelines, the touchstone for this inquiry should be the functional experience from the
perspective of the customer, not the particular technologies used by the provider. Thus,
when the Department evaluates a “market” for antitrust purposes, it assesses the extent to
which consumers view various services as substitutes.?® As the Department explains in the
Guidelines, this involves defining the relevant geographic and product markets for the
transaction.

For many wireless transactions, the Department has identified geographic areas of
concern for mobile wireless telecommunications services via a fact-specific, market-by-
market analysis. This analysis has included consideration of a number of factors,
including, but not limited to, the number of mobile wireless service providers and their
competitive strengths, weaknesses, and market shares; whether additional spectrum is
likely to be currently or imminently available; whether any providers are limited by
insufficient spectrum or other factors in their abilities to add new customers; the breadth
and depth of coverage by different providers in each area and in surrounding areas; each
carrier’s network coverage in relation to the population density of the license area; each

provider's retail presence; local wireless number portability data; the likelihood that any

71,8, Dep't of Justice Broadband Comments, at 13. A screen on spectrum consolidation in conjunction
with a case-by-case analysis can also be effective.
» Merger Guidelines § 4.
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provider would expand its existing coverage or that new providers would enter; and other
market characteristics.”

Generally, mobile wireless telecommunications services are sold to consumers in
local markets, though these markets are affected by nationwide competition among the
larger service providers. It is therefore appropriate both to identify local markets and to
identify the nature of nationwide competitive effects affecting local markets. In its
wireless investigations, the Department has typically considered the Cellular Market Areas
(CMAs) that the Commission has identified and used to license mobile wireless services
for certain spectrum bands as approximations of the local areas within which customers
have the same competitive choices.”

In recent investigations of transactions involving mobile wireless carriers, the
Department has defined mobile wireless telecommunications services as a relevant product
market. For example, in its lawsuit challenging AT&T Inc.’s proposed acquisition of T-
Mobile USA, Inc., the Department found that there are no cost-effective alternatives to
mobile wireless telecommunications services: because neither fixed wireless services nor
wireline services are mobile, they are not regarded by consumers of mobile wireless
telecommunications services as reasonable substitutes.>’ However, because markets are
dynamic, so are definitions of antitrust product markets: as wireless services have
expanded to include offerings such as broadband access, consumer demand for new

services can dictate different relevant product markets. This is one way the Department’s

® See, e.g., Competitive Impact Statement at 10, United States, et al. v. Verizon Comme'n Inc. and Alltel
Corp. (D.D.C. filed Oct. 30, 2008) (No. 08-1878).

3 See, e.g., Complaint at 9-10, United States et al. v. AT&T inc., T-Mobile USA, Inc. and Deutsche Telekom
AG (D.D.C. filed Sep. 30, 2011) (No. 11-1560); Comphaint at 7, United States v. Verizon and Alltel (D.D.C.
filed Oct. 30, 2008) (No. 08-1878).

* Complaint at 7, United States v. AT&T and T-Mobile.
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competitive analysis accounts for changes in technology and consumer demand.

In addition, for some matters the Department also has considered whether business
or government customers constitute a distinct set of customers. (In various industries, the
Department has denoted such custorners as “enterprise customers.””) For these customers,
in addition to effects in local markets, the Department also analyzes the extent to which
such customers value a carrier that can provide services to employees, facilities, and
devices that are geographically dispersed, including whether these customers require
services that are national in scope. As such, the Department considers the potential for
transactions to have broader geographical competitive effects, including at a national level.
Consequently, the same transaction can require competitive analysis in both local markets
and regional or national markets to ensure competition is fully protected. >

D. Spectrum Allocation Should Provide Certainty and Predictability

The Commission is seeking comment on whether a case-by-case analysis affords
auction participants sufficient certainty to determine whether they would be allowed to
hold a given license post-auction. In considering the appropriate policy for evaluating
purchases at auction, the Commission should weigh the time and resources involved in
conducting a thorough case-by-case review against the advantages to competition of a
quick allocation of spectrum pursuant to an easily administered rule. Secondary market
transactions typically come before the Commission and the Department one at a time,
permitting staff to carefully evaluate the likely competitive consequences of the

transaction. However, a case-by-case review of every acquisition by a winning bidder ina

2 Complaint at 8, United States v. AT&T and T-Mobile; see also Competitive Iropact Statement at 10, United
States v. Verizon and Alltel; Competitive Impact Statement at 11, United States, et al. v. Verizon Commc'n
Inc., CellCo P’ship d/b/a Verizon Wireless, Comcast Corp., Time Warner Cable Inc., Cox Comme'n, Inc.,
and Bright House Networks, LLC (D.D.C. filed Aug. 16, 2012) (No. 12-1354).
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large auction could strain the agencies’ resources and delay the quick allocation of
spectrum critical for innovation and increased competition. As the Commission has found,
the exploding demand for wireless broadband use and the time and resources historically
involved in allocating spectrum to new use urge a more expedient process that increases
clarity and predictability.”® Therefors, in allocating spectram at auction, the Commission’s
approach should reduce the time to make available scarce, much-needed spectrum while
also preventing the transfers most likely to harm competition and minimizing the potential
risk that procompetitive acquisitions would be erroneously prevented.

Moreover, for spectrum auctions the Department believes that predictability is
especially important. On the occasions that the Commission auctions off significant
quantities of spectrum—with different frequency bands auctioned by different geographic
boundaries—the Commission may put specific regulatory restrictions on the use of some
bands of spectrum being auctioned, but not on others. In addition, the value to any
wireless carrier of any particular spectrum license depends in part on how complementary
that license is to the carrier’s other wireless holdings. For example, operating a network
using too many different spectrum band classes increases the cost of handsets and radio
network equipment, since the devices require hardware to support all of the band classes.
Carriers also seek enough spectrum to meet their needs in all of the geographic areas
within their networks.

For these reasons, before crafting a bid on one license in an auction, a wireless
carrier considers all alternative licenses available and the likelihood that the carrier may be

able to purchase any of those licenses. A carrier might, for example, be willing to bid

3 FEp. COMMCNS COMM™N, CONNECTING AMERICA: THE NATIONAL BROADBAND PLAN 79 (2010)
(highlighting that reallocations of spectrum historically have taken 6-13 years); see also FCC National
Broadband Plan, September Commission Meeting, at 63, 66, 71, 73-74 (Sept. 29, 2009).
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more on a particular block of spectrum if it knows it will also be permitted to acquire an
adjacent block. Alternatively, if a carrier knows in advance it will only be permitted to
purchase one of the available blocks of spectrum, it may be willing to bid higher to ensure
that it is able to secure the block most complementary to fts existing holdings. These
complex interdependencies demonstrate that carriers’ certainty of what spectrum they will
be permitted to acquire can have a significant effect about whether the spectrum auction
can achieve allocations that best serve the public interest.

Therefore, the Department believes that a set of well-defined rules for spectrum
acquisitions in auctions would best serve the dual goals of putting spectrum to use quickly
and promoting competition in wireless markets.>* Such rules could both provide
predictability and prevent foreclosure of entry or expansion. Given the characteristics of
different spectrum bands, as discussed above, different rules, weights, or caps could, for
example, apply based on the kinds of spectrum frequency put up for auction. F;>r instance,
rules that ensure that the two smaller nationwide carriers are not foreclosed from access to
more spectrum, and particularly low-frequency spectrum, could benefit consumers.
Auction rules of this nature would ensure the smaller nationwide networks, which
currently lack substantial low-frequency spectrum, would have an opportunity to acquire it,

Such an outcome could improve the competitive dynamic among nationwide carriers. As
such, using a pre-announced set of rules would allow the Commission to realize substantial
benefits to competition from quick allocation of new spectrum while minimizing the

potential risk that procompetitive acquisitions would be prevented.

* In the context of mergers and otber secondary market transactions, spectrum guidelines or screens can
provide useful guidance while maintaining the flexibility inherent in a case-by-case analysis. See supra Part
v.e.
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In this proceeding, the Commission reaffirms its interest in crafting rules that

address spectrum aggregation in a manner that promotes competition and innovation in

telecommunications markets. The Department strongly supports this effort, and

‘commends the FCC in taking on this comprehensive review of its mobile spectrum

holdings policies as it also moves to reallocate a considerable array of spectrum to make it

available for mobile wireless services. The Department looks forward to working with the

Commission in this and other proceedings as the Commission develops policies that ensure

that the allocation of spectrum continues to support growth and innovation in the nation’s

economy.

Respectfully submitted,
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Antitrust Division

Renata B. Hesse
Deputy Assistant Attorney General

Terrell McSweeny
Chief Counsel for Competition Policy

W. Robert Majure
Economics Director of Enforcement

April 11,2013

24

Robert A. Potter
Chief, Legal Policy Section

Scott A, Scheele
Chief, Telecommunications and Media
Enforcement Section

Lawrence M. Frankel
Asst. Chief, Telecommunications and
Media Enforcement Section

Oliver M. Richard
Asst. Chief, Economic Litigation Section

Douglas B. Rathbun
Matthew C. Mandelberg
Robert A. Lepore
Attorneys

William H. Gillespie
Economist



140

Eongress of the Hnited States
Washinglon, BYE 20515

July 16, 2013

The Honorable Mignon Clyburn

Acting Chairwoman

U.8. Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

Dear Acting Chairwoman Clyburn:

We write concerning the Commission’s implementation of the spectrum auction
authorized by section 6403 of the Middle Class Tax Relief and Job Creation Act of 2012 (“the
Act”). In carrying out that section, the Commission will play a critical role in determining
whether the Act achieves one of its intended primary objectives: funding of the construction of a
nationwide interoperable public safety communications network, also known as FirstNet. Our
purpose in writing you is to encourage you and your colleagues to adopt rules that will achieve
this important congressional objective.

Congress passed the Act in order to achieve several distinct and important goals. First,
the Act is designed to alleviate the spectrum shortage that now constrains wireless providers’
ability to meet consumer demand. Second, the Act incents broadcasters to participate in the
auction by permitting them to receive a portion of the auction proceeds when their frequencies
are acquired by wireless providers. Third, the Act contains provisions to compensate
broadeasters which do not participate in the auction for the costs involved in moving fo new
channel assignments in order to maximize the amount of spectrum available for mobile
broadband services. Fourth, Congress provided that up to $7 billion of the proceeds from the
auction will be used to fund the construction of FirstNet. Finally, Congress intended that the
auction generate sufficient revenues to make a meaningful contribution to reducing the national
deficit.

Congress is relying upon the Commission to ensure that each of these important goals is
met. The Commission faces an enormously complex task of adopting technical and auction
design rules to make certain that the auction authorized by the Act serves the interests of
broadcasters, wireless providers, public safety, and the American public. Doing so may well
entail compromises, but we urge you not to adopt policies in this or any other proceeding that
will jeopardize the ability of the auction to generate winning bids that are sufficient to fund each
of these important public policy goals.

In closing, we hope the Commission will avoid any action that would serve as an
impediment to the successful build-out of FirstNet. More specifically, we are concerned that the
Commission may take action which would have the effect of excluding entities in the forward
auction authorized by the Act. All carriers should have a meaningful opportunity to bid for
spectrum. Since September 11, 2001, Congress, the Commission, the 9/11 Commission, and
others have recognized the urgent need for nationwide interoperable public safety
communications. Nearly 12 years later, however, we have failed to achieve this goal. Indeed,




The Honorable Mignon Clyburn
Page 2

the Commission’s prior effort to auction the Upper 700 Megahertz D Block spectrum for public
safety use failed due to overly complex and uncertain auction rules adopted by the Commission.
We very respectfully request that the Commission avoid repeating that mistake in carrying out
the Act’s forward auction. Instead, we hope that the Commission will adopt transparent and
simple rules to encourage participation by the broadest possible group of broadeasters and
wireless providers because doing sc will contribute in great part to a successful auction that, in
turn, will generate the revenues needed to fulfill our shared commitment to public safety and

achjeve the other goals of the Act.

John D. Dingell 4
Member of Congress

(e

Bruce Braley Iy
Member of Congress U
JohnfBarrow

Member of Congress

Chin L Esis

Eliot L. Engel
Member of Congress

iy
ff%é Lz

Gene Green
Member of Congress

Jim fatheson
Mgber of Congress

(R0 D all s

Paul Tonko
Member of Congress
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ADYARCING GLOIM‘ COMMUNICATIONS
TIAORLINE.ORG

July 22,2013

The Honorable Greg Walden - - The Honorable Anna Eshoo

U.S. House of Representatives U.S. House of Representatives
2182 Rayburn House Office Bulldmg 241 Cannon House Office Building
Washington, DC 20515 Washington, DC 20515

Dear Chairman Walden and Ranking Member Eshoo:

The Telecommunications Industry Association (TIA), the leading trade association for global ]
manufacturers, vendors, and suppliers of information and communications technology, wishes to thank
you for holding an oversight hearing this week regarding the FCC’s implementation of voluntary
incentive auctions. We urge you to focus on the following areas:

Ensuring Prompt Action. Congress should continue to press the FCC to ensure that the voluntary
incentive auction be conducted by the end of 2014. Speedy action by the FCC is necessary simply to
keep pace with the exploding demand for commercial wireless services, as well as to support the timely
deployment of the nationwide interoperable public safety broadband network — a network that will itself
harness the benefits of wireless broadband technology for first responders and other public officials. -

Maximizing Licensed Spectrum. The FCC should develop a spectrum “re-packing” plan that maximizes
the amount of spectrum available at auction for licensed mobile services. In doing so, the FCC must
abide by Congress’ mandate that guard bands be minimized so that they are no larger than is technically
reasonable to prevent harmful interference between licensed services.

Simplifying Auction Rules and Broadcaster Education. The reverse auction rules should be as simple as
possible to attract the greatest possible number of broadcast participants. In advance of the auction, the
FCC should educate broadcasters on their options, paying particular attention to broadcasters in the
nation’s largest cities where spectrum needs are most critical. The spectrum law gives the agency only
one chance to “get this right.”

Allowing Broad Participation. The success of the incentive auction ultimately hinges on the participation
of all possible bidders in the forward auction. The FCC should not limit the eligibility of participants, and
the rules should also provide for the earliest possible repacking / reclaiming of the broadeast spectrum.
This is essential to ensure that the auction will raise sufficient funds for the public safety network.

For more information, please contact Danielle Coffey at (703)-907-7734 or by email at
deoffey@tisonline.org. TIA once again thanks you for holding this important oversight hearing.

Sincerely,

ézj ;
Grant E. Seiffert »
President
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FRED UPTON, MICHIGAN HENRY A WAXMAN, CALIFORNIA
CHAFMAN BANKING MEMBER

ONE HUNDRED THIRTEENTH CONGRESS

Congress of the United States

Bouge of Vepregentatives
COMMITTEE ON ENERGY AND COMMERCE

2125 Raveurn House Orrice Buons

on, DC 20815-8115

September $, 2013

Mr. Gary Epstein

Senior Advisor and Co-Lead, Incentive Auction Task Force
Federal Communications Commission

445 12th Street, S.W.

Washington, D.C. 20554

Dear Mr. Epstein:

Thank you for appearing before the Subcommittee on Communications and Technology on
Tuesday, July 23, 2013, to testify at the hearing entitled “Oversight of Incentive Auction
Implementation.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions by the close of
business on September 19, 2013, Your responses should be e-mailed to the Legislative Clerk in Word
format at Charlotte.Savercool@mail.house.gov and mailed to Charlotte Savercool, Legislative Clerk,
Committee on Energy and Commerce, 2125 Rayburn House Office Building, Washington, D.C. 20515.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee,

Sincerely,

Woddo—

reg Walden
Chairman
Subcommittee on Communications and Technology
ce:  Anna Eshoo, Ranking Member, Subcommittee on Communications and Technology

Attachment
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The Honorable Greg Walden

1. Will the auction design automatically yield higher prices for stations with significant
repacking/clearing impact and lower prices for stations with less significant
repacking/clearing impact? If so, would that obviate the need for FCC “scoring”?
What is the significance of artificial measurements, such as population served, when it
comes to spectrum that will be resold in blocks without regard to these factors?

Scoring is a term for a possible auction design approach that could be used to increase the ability
of the reverse auction to select bids that contribute the most to the recovery of spectrum, the
generation of revenue in the forward auction, and the successful close of the incentive auction.
While the Commission has reached no final conclusions with respect to auction design, without a
scoring system, a descending clock auction would treat bids in the order of their individual self-
valuations, without reference to the effect of a bidder exiting the auction on repacking stations
and clearing spectrum in subsequent auction rounds. By accounting for the impact that bidders
would have on repacking and clearing in subsequent auction rounds, scoring could decrease the
overall cost of clearing spectrum, while simultaneously increasing the amounts received by
bidders with the most significant impacts on repacking and clearing. The Commission is
studying a broad range of possible scoring metrics in-order to determine those metrics that best
reflect the impact of bids on repacking and clearing in later rounds. The Commission has
reached no conclusions about the use of scoring metrics.

The Honorable Renee Ellmers

1. While I was serving on the conference committee that used this spectrum auction to pay
for parts of deficit reduction, I remember there were different opinions about how
much we might actually raise. While the Spectrum Act anticipates that this auction will
derive about $27.95 billion with about $20.4 billion attached to deficit reduction, I am
still wondering how much we think we will actually be able to raise. Do you think this
estimate is on the mark? As you are working on the rules to design the auction, what
factors are you considering to be the most important? Are you focusing on maximizing
revenue or something else?

The Spectrum Act requires the proceeds of the auction to be sufficient to pay: (1) the successful
bidders in the reverse auction, (2) the FCC’s administrative costs of conducting the auction, and
(3) up to $1.75 billion to reimburse costs reasonably incurred by eligible broadcasters who are
reassigned to new channels following the auction. The statute also directs that, once these three
prerequisite revenue conditions are met, net proceeds from the auction be deposited into the
Public Safety Trust Fund and used to fund FirstNet, Next Generation 911 and for deficit
reduction. The Commission’s Incentive Auction Task Force is working hard to present
recommendations to the Commissioners which will result in an auction that will meet Congress’
direction with respect to revenues, unleash significant amounts of spectrum for licensed and
unlicensed flexible use, while preserving a healthy and diverse broadcast television service. Our
goal is to ensure that the auction elicits broad, robust broadcaster and wireless carrier
participation. Ultimately, the total amount of money the incentive auction raises will depend on
the market.
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FRED UPTON, MICHIGAN HENAY AL WAXBAN, CALIFORMIA

CHARBAN RANKING MEMBER

ONE HUNDRED THIRTEENTH CONGRESS

Congress of the United States

Fhouse of Repregentatives
COMMITTEE ON ENERGY AND COMMERCE

2125 Ravauan House Oerce Buowe

Wasm n, DO 20816-6115

September 5, 2013

Mr. Harold Feld

Senior Vice President

Public Knowledge

1818 N Street, N.W,, Suite 410
Washington, D.C. 20036

Dear Mr. Feld:

Thank you for appearing before the Subcommittee on Communications and Technology on
Tuesday, July 23, 2013, to testify at the hearing entitled “Oversight of Incentive Auction
Implementation.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days o permit Members to submit additional questions for the record, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions by the close of
business on September 19, 2013, Your responses should be e-mailed to the Legislative Clerk in Word
format at Charlotte.Savercool@mail house.gov and mailed to Charlotte Savercool, Legislative Clerk,
Committee on Energy and Commerce, 2125 Rayburn House Office Building, Washington, D.C. 20515,

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sincerely,

Gre Waldghjoq’aab&"
Chédrman

Subcommittee on Communications and Technology
cc: Anna Eshoo, Ranking Member, Subcommittee on Communications and Technology

Attachment
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Mr. Harold Feld

Senior Vice President

Public Knowledge

1818 N Street, N.W., Suite 410
Washington, D.C. 20036

The Honorable Anna Eshoo

1. You stated in your testimony that “the overwhelming advantage of AT&T
and Verizon” in having spectrum located below 1 GHz means a “long, slow
slide to duopoly.” Can you elaborate on what you mean by that?

Lowband spectrum provides unique advantages. In particular, lowband spectrum
penetrates buildings and other natural obstacles. In densely populated urban areas,
lowband spectrum allows carriers to reach subscribers inside buildings and deep in the
“concrete arroyos” of modern streets. In more rural areas, the ability lowband spectrum to
penetrate foliage and curve around terrain makes the cost of rural deployment
significantly lower and enables the carrier to remain in contact with the subscriber.

In the absence of lowband spectrum, competitors are unable to provide reliable “always
on” service in urban and rural areas comparable to that of AT&T and Verizon. In
addition, the lack of lowband spectrum drives up the cost of network depoloyment. While
there are some technical tricks that can help to compensate for this disadvantage, they
require both significantly more higher band spectrum, combined with significant and
expensive changes in network architecture. Even then, however, the advantages of
lowband spectrum cannot be entirely overcome.

Because competing carriers cannot offer a network as reliable as that of AT&T and
Verizon with their abundance of lowband spectrum, the competing carriers must offer
their service at a lower price. But the absence of lowband spectrum actually increases the
cost of deployment, This creates an inherently unsustainable situation, which must result
in AT&T and Verizon steadily buying out their competitors and further increasing their
advantage until no competitors remain.

2. In July, West Virginia University became the first university in the country
to use “TV White Spaces” to deliver wireless broadband service across their
campus. Without a nationwide block of unlicensed spectrum under 1 GHz,
do you believe universities in dense urban areas like San Francisco or New
York could offer such innovative services to their students and faculty?

I do not believe it is possible for colleges and universities to offer such innovative
services without a nationwide block of unlicensed spectrum under 1 GHz. As discussed
above in response to Q1, lowband spectrum has unique physical properties that make it
ideally suited to mobile broadband, particularly in urban areas. The limited range and
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inferior propogation characteristics of other unlicensed bands — including the 5 GHz now
under consideration for unlicensed — do not enable services such as these in urban areas
because these frequencies cannot penetrate buildings.

Even in rural areas, higher frequency would make it difficult or impossible for colleges
and universities to offer such services. Higher frequencies experience “tree fade,”
degradation of the signal when passing through foliage. For the same reasons that
lowband spectrum is critical to competition in the licensed space, lowband spectrum is
equally critical for innovation and affordable service in the unlicensed space.

In addition, what is critically important about “unlicensed spectrum,” as opposed to
spectrum licensed for exclusive use, is that it is open for innovation by anyone, and free
for anyone to deploy whatever equipment is certified by the FCC, for any purpose. By
contrast, licensed spectrum is under the exclusive control of the licensee.

The result is that unlicensed allows for innovation, particularly of general use technology
like WiFi and TVWS. Once these become available to the public, economies of scale
make the equipment for deployment increasingly affordable, driving further innovation.

What is critical, however, is that the spectrum be available on a national basis to enable
economies of scale. If unlicensed spectrum is not available on a national basis,
particularly in urban areas where most potential customers live, it is impossible to
develop economies of scale. Indeed, in the absence of urban markets, it may be
practically impossible to attract development at all. But even if development occurs for
specific uses, the limited number of markets assures that equipment would be far too
expensive for colleges and universities to deploy innovative services.

The evolution of traditional Wi-Fi illustrates both the evolution of a general purpose
application on unlicensed spectrum and the need for a national band to promote
economies of scale. The FCC opened the first unlicensed bands in 1989, primarily for
devices such as garage door openers and remote control devices. As the Internet
revolution grew in the 1990s, it became clear that wireless networking would have
enormous benefits. Because unlicensed spectrum was available for use without
permission on a national basis, the IEEE developed the protocos for Wi-Fi on these
bands. Chip manufacturers began incorporating the new Wi-Fi into devices for wireless
networking at a time when in the licensed space economic factors drove carriers — and
therefore wireless equipment makers — to focus exclusively on voice. The proliferation of
chips for laptops and printers drove down the price, making Wi-Fi affordable for home
use. As chips became ever cheaper because of the economies of scale, people found more
innovative uses for them. This virtuous cycle was only possible because the national
availability of a block of unlicensed spectrum atlowed manufacturers to make products
they could sell anywhere in the country to anyone.

Contrast this to the more limited 3.65 GHz band, the “licensed lite” band used primarily
by wireless Internet service providers (WISPs). It had been hoped that in addition to
higher-power equipment for WISP use, manufacturers would put lower-power chips in
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laptops to repeat the virtuous cycle of Wi-Fi. But the 3.65 GHz band has large exclusion
zones to protect certain users. As a result, no one can use 3.65 GHz in the Northeast,
along the West coast, or in the Great Lakes region. Without access to the largest markets
in the United States, device manufacturers have had no interest in developing chips for
lower-power mobile 3.65 GHz use. Rather than evolve as a general purpose technology,
the 3.65 GHz band has remained limited primarily to rural WISPs.

The future of the TVWS in the United States, for colleges and universities and everyone
else, depends on the availability of a sufficient national spectrum block open for TVWS.
Happily, with proper planning, this can be achieved.

The Honorable Henry Waxman

1. The FCC has been criticized by NAB and AT&T for putting out a public
notice seeking additional comment on band plans because it seemed to be
ignoring an “industry consensus” on what the band should look like. Do
you agree that there is a consensus band plan?

There is no consensus plan. To the contrary, while many commenters have expressed
criticism of certain proposed plans, there is no consensus around an actual band plan.
This criticism of the FCC is entirely unjust and seems to derive from some confusion
over the FCC’s proper steps to comply with Administrative Procedure Act and develop a
more complete record.

In the Public Notice seeking further comment on the Band Plan (“Band Plan Public
Notice”) issued by the Wireless Bureau on May 17,! the Bureau noted certain limited
points of common agreement among the majority of commenters. Specifically, as the
Public Notice clearly stated, there was widespread criticism of the initial plan proposed in
the Notice of Proposed Rulemaking.

The Band Plan Public Notice then observed that while there had been widespread
criticism of some aspects of the initial plan, there was no consensus around a specific
plan. The Band Plan Notice described certain positions from different commenters,
including those of NAB, those of AT&T and Verizon, and those of competitive carriers
such as Sprint and T-Mobile, rural carriers, and others. The Band Plan Notice also recited
certain concerns on the part of staff in light of certain physical characteristics of the
spectrum. The Band Plan Notice therefore sought comment on several new proposals.

! Public Notice, “Wireless Telecommunications Bureau Seeks to Supplement The Record
On 600 MHz Band Plan,” GN Docket No. 12-268 (May 17, 2013) available at:
http://transition.fcc.gov/Daily _Releases/Daily_Business/2013/db0517/DA-13-
1157A1.pdf
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NAB, AT&T and others criticizing the Notice appear to have either mistaken this for an
effort to rehabilitate the original proposal in the Notice of Proposed Rulemaking ~ which
it clearly was not — or were seeking to browbeat staff into accepting their proposed band
plan, But to claim that staff ignored a “consensus band plan” is simply false to fact.

Consensus around what elements of the initial proposed band plan the majority of carriers
reject is not the same thing as consensus for a specific band plan. The Band Plan Public
Notice clearly acknowledged the negative consensus, and also properly acknowledged
there was no affirmative consensus for a specific band plan.
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FRED UPTON, MICHIGAN . HENRY A WAXMAN, CALIFORNIA
CHAIRMAN RAMKING MEMBER

ONE HUNDRED THIRTEENTH CONGRESS

Congress of the Uniteh States
Bouse of Representatives
COMMITTEE ON ENERGY AND COMMERCE

2125 Ravsunn House Qrrce Butoime
Westanoton, DC 20515-8118
Et:

September 5, 2013

Mr. Rick Kaplan

Executive Vice President, Strategic Planning
National Association of Broadcasters

1771 N Street, N.W.,

Washington, D.C. 20036

Dear Mr. Kaplan:

Thank you for appearing before the Subcommittee on Communications and Technology on
Tuesday, July 23, 2013, to testify at the hearing entitled “Oversight of Incentive Auction
Implementation.” .

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions by the close of
business on September 19,2013. Your responses should be e-mailed to the Legislative Clerk in Word
format at Charlotte.Savercool@mail.house.gov and mailed to Charlotte Savercool, Legislative Clerk,
Committee on Energy and Commerce, 2125 Rayburn House Office Building, Washington, D.C. 20515.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sincerely,

g Walden
Chairman
Subcommittee on Communications and Technology
cc: Anna Eshoo, Ranking Member, Subcommittee on Communications and Technology

Attachment
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Responses from Rick Kaplon to questions submitted subsequent to the July 23, 2013 hearing
entitled, “Oversight of incentive Auction Implementation.”

Questions for the Record
The Honorable Henry Waxman

1. NAB has highlighted the engineering challenges of employing market variability in the band plan.
Could you please explain your concerns with market variability and also explain what the FCC
should do to deal with the problem. ‘

| would like to thank the Subcommittee on Communications and Technology for the opportunity to
testify at the July 23, 2013, “Oversight of Incentive Auction Implementation” hearing,

In my testimony, | highlighted the engineering challenges of incorporating “market variability” into the
new post-auction 600 MHz band plan. Market variability is a concept whereby the Commission recovers
different amounts of broadcast spectrum in different markets. While variable recovery does have a
number of positives in theory, in practice it has the strong potential to create widespread harmful
interference both to broadcasters and wireless carriers. This is because it requires, for the first time,
broadcasters and wireless carriers to share channels in adjacent markets. So, for example, after the
auction the FCC could license channel 47 to a high-power TV broadcaster in New York, but license that
same channel to a wireless carrier in Philadelphia or New Haven. Without significant mitigation
technigues - such as large geographic separation between the services — the result will be a serious
impairment of both services.

As I explained in my testimony, due to the inherent interference challenges, | believe that the FCC
should do everything it can to avoid using market variability. That approach introduces great complexity
into the process and unnecessarily threatens harmful interference and/or will ultimately reduce the
value of many ficenses across the country.

Several factors animate our concerns with employing market variability. At the outset, if wireless
carriers and television broadcasters are to share channels in adjacent markets (e.g., both on channel 47),
the Commission must develop rather sizeable “separation distances” to protect one from the other.
These protection zones are necessary because the only reliable technigue to avoid or mitigate co-
channel interference (i.e., interference between services sharing the same channel in adjacent markets)
is geographic separation. To get an idea of the impact of market variability, NAB analyzed the
separation distances (both co-channel and adjacent channel) required to avoid interference between
wireless broadband and television broadcasts:
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jacent Channel
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As is apparent from the above chart, where wireless operation is contemplated on the same and/or
adjacent channels(s} as broadcast service in adjacent markets, wireless operations will be severely
curtailed. For example, in the case of TV stations operating co-channel with wireless carriers in adjacent
markets, wireless base stations receivers will be limited to operating as much as 375 km away from the
broadcast service. In practical terms, this means that the wireless licensee forced to operate co- or
adjacent channel with a TV broadcaster will have a much smaller area, if any, in which it can provide
service.

There are two additional elements that augment the challenge of accounting for market variability in the
incentive auction context. First, a mismatch in “channelization” hetween broadcast channels and the
future wireless channels means that more blocks of spectrum will be affected by a variable market plan.
This is because, as envisioned by the Commission, the new 600 MHz wireless band will utilize 5 MHz
channels for mobile broadband, while television broadcasting uses 6 MHz channels. This means that the
channelization in any broadband band plan will not align with the current channelization used for digital
television. The result is that most wireless carriers forced to share a channel with a broadcaster in an
adjacent market will interfere with two TV channels and each TV channel will also cause co-channel
interference to two wireless broadband channels {see Appendix A).

Second, because the service areas for broadband and broadcasting are different, there is a geographic
mismatch between the licenses. In this instance, the FCC has proposed to license wireless broadband
service on the basis of Economic Areas (EAs}. EAs cover different areas than those served by TV stations
{i.e., Designated Market Areas). Thus, if the FCC employs market variability, a television market could
cover — and thus interfere with — multiple EAs rather than just a single one.

At bottom, these factors, taken together, mean that market variability is likely to impair a great number
of licenses across the country. NAB's view is that this kind of impairment and complication threatens
the prospects for a successful auction. Employing a national band plan, on the other hand — where all
markets recover the sarne amount of spectrum ~ heips avoid all of these tricky interference difficulties.
By rermoving these interference variables, we believe that the FCC can focus less on designing the most
academically pleasing auction and more on one that will work and will raise the money necessary to
help fund the public safety network without guaranteeing years of sorting out novel and difficult
interference issues between and among broadcasters and wireless carriers.
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FRED UPTON, MICFHIGAN HENRY A WaAXMAR, CALIFORNIA

CHARMAN RANKING MEMBER
ONE HUNDRED THIRTEENTH CONGRESS
Congress of the United States
TBouse of Repregentatibes
COMMITTEE ON ENERGY AND COMMERCE

2125 Ravauan Houss Orrce Butoms
Wassvgton, DO 20815-6115

September 5, 2013

Mr. Preston Padden

Executive Director .
Expanding Opportunities for Broadcasters Coalition
1301 Canyon Blvd., #306

Boulder, CO 80302

Dear Mr. Padden:

Thank you for appearing before the Subcommittee on Communications and Technology on
Tuesday, July 23, 2013, to testify at the hearing entitled “Oversight of Incentive Auction
Implementation.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains -
open for ten business days to permit Members to submit additional questions for the record, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions by the close of
business on September 19, 2013. Your responses should be e-mailed to the Legislative Clerk in Word
format at Charlotte.Savercool@mail.house.gov and mailed to Charlotte Savercool, Legislative Clerk,
Committee on Energy and Commerce, 2125 Rayburn House Office Building, Washington, D.C. 20515.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sincerely,

Walden
Chairman
Subcommittee on Communications and Technology
cc: Anna Eshoo, Ranking Member, Subcommittee on Communications and Technology

Attachment
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House Committee On Energy and Commerce

July 23, 2013 hearing of Subcommittee On
Communications and Technology - “Oversight of
Incentive Auction Implementation”

Questions For The Record for Preston Padden,

Executive Director, Expanding Opportunities For
Broadcasters Coalition

Question#1:

You stated that broadcasters interested in relinquishing spectrum have concerns
about auction participation restrictions. Please elaborate on potential spectrum
sellers’ interest in not limiting participation in the forward auction.

Question # 2;

Mr. Padden, do you believe the FCC should use any measurements or valuation to
determine winning bids in the reverse auction? What will scoring do to broadcaster
participation? Can you elaborate on other effects of “scoring” a bid?

Combined Answer:

The Expanding Opportunities For Broadcasters Coalition (“Coalition”) is committed
to working constructively with the FCC toward the goal of a successful Incentive
Auction. The Coalition has confidence in the FCC’s Auction Task Force, and we are
very appreciative of the helpful information recently made available to broadcasters
including the revised TV Study and the pair-wise station interference data.

The Coalition is concerned about three issues - (1) the lack of information about the
prices the FCC intends to offer broadcasters in the reverse auction, (2) the proposal
to “score” stations based on population covered or other station characteristic and
(3) proposals to restrict auction participation by AT&T and Verizon in the forward
auction. The Commission has not yet attracted anything close to the critical mass of
willing seller broadcasters that will be required for a successful auction. All three of
our concerns impact the level of broadcaster participation.

The key to attracting broadcasters to the auction (and thus having spectrum to
auction) is the prospect of substantial payments ~ payments reflective of wireless,
rather than broadcast, spectrum values. The FCC can afford to be generous in the
relatively small number of markets where it will need to buy spectrum because it
will reap the forward auction revenues from the vast majority of markets essentially
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for free, paying only repacking costs. To date the FCC has not given broadcasters
any concrete information about the level of payments they can expect and the
Commission will not attract sufficient TV station participation until it does so.

The FCC'’s proposal to “score” stations based on population covered or other station
characteristic is perceived by broadcasters as an economist’s strategy to limit
payments to some stations. This is discouraging, rather than encouraging,
broadcaster participation. The FCC Staff has indicated that its interest in scoring is
driven by a desire to pay more to those stations most important to clearing

spectrum. The good news is that the Staff is working on a feasible and workable

auction design that automatically will vield higher payments to those stations most
important to clearing. The auction design accomplishes this by freezing at early,

high-priced, rounds of the auction those stations most difficult to repack and hence
most important to spectrum clearing. Under the auction design, stations easier to
repack will descend to later, lower-priced, rounds of the auction. Thus the Staff can
accomplish its goal of paying more to the stations most important to clearing
without any need for scoring.

The Staff has indicated a desire to run simulations to determine what additional
efficiency, if any, might be gained by adding scoring to the basic auction design.
While that is a quite reasonable way to proceed, the Coalition urges the Staff, and
ultimately the Commissioners, to weigh carefully any perceived increase in auction
efficiency against the fact that scoring based on population or other staticn
characteristic almost certainly will deprive the Commission of the critical mass of
broadcasters it needs to make the auction a success.

Finally, the Coalition opposes proposals to limit auction participation by AT&T and
Verizon. The Commission will need all the revenue it can get to pay exiting
broadcasters, pay repacking costs for broadcasters remaining on the air, pay for
FirstNet, pay other expenses and contribute to deficit reduction. Restricting AT&T
and Verizon will reduce auction revenue. The Coalition understands that T-Mobile
and Sprint would like to get spectrum for less than they would have to pay if they
are required to bid against AT&T and Verizon. But, their objective is simply
inconsistent with the Commission’s funding responsibilities under the statute.

By conventional anti-trust standards, the wireless market is at least “workably
competitive”. And, recent marketplace developments have caused industry analysts
to predict significant strengthening of T-Mobile and Sprint’s competitive position.
See, e.g., Joan Engebretson, New Sprint, T-Mobile Plans Threaten AT&T, Verizon
Dominance, Telecompetitor (July 12, 2013, 10:55 a.m.}, available at
www.telecompetitor.com/new-sprint-t-mobile-plans-threaten-att-verizon-
domman 2utm source=feedburner&utm medium=feed&utm campaign=Feed%3

A+Telecompetitor+%28Telecompetitor%29.

For all of the reasons above, the Coalition urges the FCC (1) to provide information
to broadcasters about the prices it intends to offer in the reverse auction, (2) to not
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“score” stations based on population or other station characteristic and (3) to not
restrict AT&T and Verizon in the forward auction.
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FRED UPTON, BICHIGAN HENRY AL WAXMAN, CALIFORNIA
RANKING MEMBER

ONE HUNDRED THIRTEENTH CONGRESS

Congress of the United States

House of Repregentatives
COMMITTEE ON ENERGY AND COMMERCE

2125 Raveurn House Oeece Bunoing
Wasrnaron, DC 205168118

September 5, 2013

Ms. Kathleen Ham

Vice President, Federal Regulatory Affairs
T-Mobile US, Inc.

601 Pennsylvania Avenue, N.W.

North Building, Suite 800

Washington, D.C. 20004

Dear Ms, Ham:

Thank you for appearing before the Subcommittee on Communications and Technology on
Tuesday, July 23, 2013, to testify at the hearing entitled “Oversight of Incentive Auction
Implementation.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains
open for ten business days to permit Members to submit additional questions for the record, which are
attached. The format of your responses to these questions should be as follows: (1) the name of the
Member whose question you are addressing, (2) the complete text of the question you are addressing in
bold, and (3) your answer to that question in plain text.

To facilitate the printing of the hearing record, please respond to these questions by the close of
business on September 19, 2013. Your responses should be e-mailed to the Legislative Clerk in Word
format at Charlotte.Savercool@mail. house.gov and mailed to Charlotte Savercool, Legislative Clerk,
Committee on Energy and Commerce, 2125 Rayburn House Office Building, Washington, D.C. 20515.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sincerely,

Watd~

Ghdg Walden
Chairman
Subcommittee on Communications and Technology

cc:  Anna Eshoo, Ranking Member, Subcommittee on Communications and Technology

Attachment
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I - -Mobile~

601 Pennsylvania Ave., NW
Suite 800 ~ North Building
Washington, DC 20004
202-654-5900

September 18, 2013

The Honorable Greg Walden

Chairman

Subcommittee on Communications and Technology
Committee on Energy and Commerce

2125 Rayburn House Office Building

Washington, DC 20515-6115

Dear Chairman Walden:
Thank you once again for the opportunity to allow me to testify before the Communications and
Technology Subcommittee. 1hope you found my testimony as valuable as I found the hearing to

be.

Enclosed are my responses on behalf of T-Mobile US to the questions for the record, along with
a chart that supplements my answer to the first submitted question.

Please let me know if you have any questions, and please don’t hesitate to reach out if I, or
anyone on T-Mobile’s federal government affairs team, can be helpful to you.

Sincerely,

Kathleen O’Brien Ham
Vice President, Federal Regulatory Affairs

Enclosure
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RESPONSES OF KATHLEEN O’BRIEN HAM TO QUESTIONS FOR THE RECORD
FROM HON. ANNA ESHOO

1. In your testimony, you indicated that the two largest carriers received about half of
their “beachfront” spectrum below 1 GHz for free from the government in the early 1980s
when cellular licenses were handed out to the local telephone companies. AT&T disputed
this statement at the hearing. Can you explain what you meant?

AT&T’s and Verizon’s spectrum holdings below 1 GHz include 20 MHz of cellular
spectrum in the 800 MHz band that was granted for free to the local Bell operating companies in
each of their markets in 1981, and the additional 5 MHz of cellular spectrum granted to them for
Jfree in 1986. While it’s true that the Bells have since supplemented their free spectrum by
purchasing additional cellular licenses from their competitors, such as Metromedia and McCaw
Cellular, those licenses were also originally issued for free. Attached to my answers is a brief
history of AT&T’s acquisitions of cellular spectrum.

2. You testified that “beachfront” spectrum below 1 GHz is uniquely valuable, but
AT&T argued that you were overstating the importance of this spectrum — that eapacity,
not coverage, is what is important. Can you explain the significance of spectrum below 1
GHz, even in urban areas where coverage may not be as much of an issue as in rural areas?

Low-band spectrum is uniquely valuable because, in addition to providing superior rural
coverage, it can penetrate buildings far better than high-band spectrum. Carriers need to be able
to provide good in-building coverage in order to be able to compete effectively. That’s true in
urban and rural areas. The significance of reliable in-building penetration was reinforced by a
recent Cisco study suggesting that 80% of wireless data communications takes place indoors.”
For many younger adults, lower-income Americans, and minorities, cell phones are often a
primary device for accessing online content.”’

Notwithstanding AT&T’s efforts at the hearing to downplay the importance of low-band
spectrum, AT&T itself has consistently recognized that this spectrum is critical to providing in-
building coverage. For instance, Randall Stephenson, AT&T’s Chairman and CEO, has
characterized 700 MHz spectrum as “beachfront property” that “propagates like a bandit.” In
explaining the difference between cellular and higher-band spectrum, AT&T’s website says that
cellular band spectrum at “850 MHz offers better in-building coverage because the signal can

v See Cisco, Connected Life Market Watch, at 28 (Aug. 2011), available at
http://www.cisco.com/web/about/ac79/docs/clmw/CLMW_Service Delivery US_Short.pdf.
¥ See Pew Research Center, Cell Internet Use 2013, at 2 (Sept. 16, 2013), available at
http://pewinternet.org/~/media//Files/Reports/2013/PIP_CelllnternetUse2013.pdf.
3

See Craig Matsumoto, AT&T Parties Like It's 1999, HEAVY READING, available at

http://www.heavyreading.com/document.asp?doc_id=140162; Transcript: AT&T’s Randall Stephenson
on the Network’s Strength, CNN MONEY (July 18, 2012), available at
http://tech.fortune.cnn.com/2012/07/18/randall-stephenson-att/.
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294/

better penetrate walls than signals at other frequencies.”” AT&T public statements have also

highlighted this benefit.”

The Commission and the Department of Justice have also consistently recognized that
spectrum below 1 GHz is more valuable than spectrum above 1 GHz because its more favorable
propagation characteristics allow for better coverage inside buildings and across larger
geographic areas.” As a recent filing by the Competitive Carriers Association (“CCA”) showed,
regulatory authorities in other nations have likewise noted that low-band spectrum is particularly
important to promoting the cost-effective deployment of mobile broadband service in urban as
well as rural areas because of its superior in-building and geographic coverage.”

3. In your testimony, you stated that Congress and the FCC have long recognized the
importance of reasonable spectrum aggregation limits. In support of this statement, you
referred to the auction statute of 1993 and the spectrum cap that the FCC imposed in the
PCS auction shortly thereafter. Doesn’t the Public Safety and Spectrum Act from last year
preserve the FCC’s anthority to take similar actions with respect to the incentive auction?

The Spectrum Act specifically preserves the FCC’s authority to “adopt and enforce rules
of general applicability, including rules concerning spectrum aggregation that promote
competition.”S/ Band-specific spectrum limits would be well within this authority. Such limits
would apply to all potential bidders in the auction, i.e., no bidder could acquire in any market an
amount of new spectrum over the specified limit.

Y AT&T, “About Us, What You Need to Know About Your Network,”
http://www.att.com/gen/press-room?pid=14003.

i AT&T Press Release, AT&T Offers Nation's Fastest 3G Network (July 10, 2008), available at
hitpy//www.att.com/gen/press-

room?pid=4800&cdvn=news&newsarticleid=2592 | &mapcode=financialimobile-devices (“[The
company is deploying additional 3G coverage using 850 megahertz (MHz) spectrum that is now available
from the recent sunset of its older TDMA network. This spectrum extends farther and better covers the
interior of buildings.”).

¢ See, e.g., Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993;
Annual Report and Analysis of Competitive Market Conditions With Respect to Mobile Wireless,
Including Commercial Mobile Services, Sixteenth Report, 28 FCC Red 3700, § 121 (1]t is well
established that lower frequency bands possess certain more favorable spectrum propagation
characteristics than spectrum in higher bands . . . . In particular, “low-band” spectrum can provide
superior coverage . . . inside buildings and vehicles.”); Ex Parte Submission of the United States
Department of Justice, WT Docket No. 12-269, at 13 (filed April 11, 2013) (“In particular, the
propagation characteristics of low-frequency spectrum permit better coverage in both rural areas and
building interiors.”).

7

See Letter from Rebecca Murphy Thompson, General Counsel, Competitive Carriers Association,
to Ms. Marlene H. Dortch, Secretary, FCC, WT Docket No. 12-269 and GN Docket No. 12-268 (filed
Sept. 4, 2013). T-Mobile is a member of CCA.

¥ 47 U.S.C. § 309G)(17).
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While the impact of spectrum limits on a particular entity will depend on the entity’s
existing spectrum holdings, it is well established that a rule is of general applicability even if its
effect is limited to only a subset of entities within an industry sector. Indeed, courts have
affirmed that a rule of general applicability is one that has “a direct and significant impact upon
the substantive rights of the general public or a segment thereof”g/ As long as the rule is based
on a “genuine classification,” such as, for instance, the amount of band-specific spectrum a
carrier could hold, the rule would be considered a rule of general applicability even if it affected
only a few parties.w A rule need not have “industry-wide” effect in order to be considered
generally applicable.

Finally, it is worth noting that the Spectrum Act did not alter the statutory directive to the
Commission to design auctions to promote the deployment of new products and services,
economic opportunity, competition, and the dissemination of licenses “among a wide variety of
applicants.”'” Reasonable spectrum limits would promote these goals by ensuring that all
carriers to have a meaningful opportunity to participate in future auctions.

o Lewis v. Weinberger, 415 F. Supp. 652, 659 (D.N.M. 1976) (emphasis added); see also Aiken v.
Miller, 442 F. Supp. 628, 653-54 (E.D. Cal. 1977) (“A substantive rule of general applicability .. .isa
substantive rule which changes existing practice and has a substantial impact on a segment of those
regulated.”).

wor See Am. dirlines v. Civil Aeronautics Bd., 359 F.2d 624, 631 (D.C. Cir. 1966) (finding that rules
based on a “genuine classification” are permissible as generally applicable rules even if they have the
effect of treating different classes of competitors within an industry differently, as long as the “classes . . .
[are] analyzed both functionally and in terms of capacity for furthering the promotional purposes of the
[statute]” and the rule is not “individual in impact and condemnatory in purpose™).

s 47 U.S.C. § 309G)(3)A)-(B).
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BRIEF HISTORY OF AT&T’S CELLULAR SPECTRUM HOLDINGS

1981: The FCC allocates one of two 20 MHz blocks of 800 MHz cellular frequencies to local
telephone companies, who receive licenses for free. That includes AT&T, through its ownership
of the Bell Operating Companies. The other 20 MHz block (the “non-wireline” block) is made
available to other entities, who must compete for it through comparative hearings.

1982: Congress passes a law authorizing the FCC to use lotteries to award non-wireline cellular
licenses.

1984: At the breakup of AT&T, the cellular frequencies issued to AT&T are passed to the
divested Regional Bell Operating Companies (“RBOCs”). The RBOCs include Southwestern
Bell, Pacific Telesis, Ameritech, and Bell South.

1986: The FCC allocates an addition 5§ MHz to each cellular licensee, again for free.

1986: The Commission allows Pacific Telesis to buy the non-wireline cellular license outside its
local telephone area. This sparks a wave of acquisitions of non-wireline systems by other Baby
Bells. The Justice Department, the FCC, and the courts agree that such acquisitions are allowed
by the terms of the Bell System breakup.

1987: Southwestern Bell, the predecessor of today’s AT&T, purchases Metromedia’s non-
wireline and paging licenses for $1.65 billion.

1994: AT&T Corp., the long-distance predecessor of the current AT&T, acquires McCaw
Cellular for $11.5 billion. McCaw’s owner, Craig McCaw, bought the cellular rights of non-
wireline lottery winners across the country and combined them with the cellular rights he
acquired in the initial lottery of cellular licenses. The company is renamed AT&T Wireless.

ey
o

95: Southwestern Bell changes its name to SBC Communications Inc.

e
NA

97: SBC Communications Inc. merges with Pacific Telesis.

ey
Nd

99: SBC Communications Inc. acquires Ameritech.

[
=
==

4: Cingular Wireless — which was jointly created and owned by SBC Communications Inc.
and BellSouth Corp. — purchases AT&T Wireless for $41 billion, creating the country’s largest
mobile phone provider.

2005: SBC Communications purchases AT&T Corp. in a $16 billion transaction. The company
becomes AT&T, Inc.

2006: AT&T Inc. and BellSouth Corp. merge, thereby consolidating ownership of Cingular
Wireless under one brand, AT&T.
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