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AGENCY PERSPECTIVES

FRIDAY, JULY 11, 2014

HOUSE OF REPRESENTATIVES
OVER-CRIMINALIZATION TASK FORCE OF 2014
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Task Force met, pursuant to call, at 9:06 a.m., in room 2237,
Rayburn Office Building, the Honorable Spencer Bachus presiding.

Present: Representatives Bachus, Goodlatte, Conyers, Scott, and
Jeffries.

Staff Present: (Majority) Robert Parmiter, Counsel; Alicia
Church, Clerk; (Minority) Ron LeGrand, Counsel; and Vanessa
Chen, Counsel.

Mr. BacHUS. Good morning. The Over-Criminalization Task
Force hearing will come to order.

Without objection, the Chair is authorized to declare recess of the
Task Force at any time.

We welcome our witnesses here today. And at this time, I will
turn to the Chair of the full Committee, Mr. Goodlatte, to introduce
our first witness, Mr. Heaphy.

Mr. GOODLATTE. Mr. Chairman, thank you very much for holding
this hearing, and thank you for allowing me the honor of intro-
ducing my United States Attorney, who has represented us well in
the Western District of Virginia for the past several years. He is
someone who is very interested in not only the enforcement of the
law, but in criminal law and public policy. So I am delighted to
have him here today to testify.

Tim, welcome.

Mr. BacHUS. Thank you. Our other witnesses, we have the Hon-
orable Irene M. Keeley from West Virginia. She is from Clarksburg,
West Virginia, a U.S. District Judge. She received her under-
graduate degree from the College of Notre Dame of Maryland in
Baltimore, and her master’s degree from West Virginia University,
who will be playing the University of Alabama in its first game.

Before attending law school, she was employed as a secondary
education teacher. She received her juris doctorate from West Vir-
ginia University College of Law.

We welcome you, Judge.

From 1980 to 1992, she practiced law with the firm Steptoe &
Johnson.

Was that here in Washington?
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Judge KEELEY. It was in the original office in West Virginia.

Mr. BAcHUS. Okay, so they originally are a West Virginia firm.
Okay, thank you.

She was appointed a Judge in the United States District Court
for the Northern District of West Virginia by President George
H.W. Bush in 1992. She served as Chief Judge of the Northern Dis-
trict from March 2001 to March 2008.

Currently, she serves as chair of the Criminal Law Committee at
the Judicial Conference of the United States.

We welcome you.

Our next witness is the Honorable Patti Saris, who is no strang-
er to this Committee.

We welcome you back.

She has served as the chair of the United States Sentencing
Commission since December 2010. Judge Saris has served as
United States District Judge for the District of Massachusetts since
1994, having been nominated to the Federal bench by President
Clinton.

Prior to her appointment to the District Court, Judge Saris
served as an Associate Judge for the Massachusetts Superior
Court. Previously, Judge Saris served as a Federal Magistrate
Judge for the United States District Court for the District of Mas-
sachusetts.

Judge Saris served as staff counsel to the United States Senate
Committee on the Judiciary. She also served as a law clerk to the
late Justice Robert Braucher of the Massachusetts Supreme Judi-
cial Court. She then became an attorney in the Civil Division of the
Justice Department and held the position of Chief of the Civil Divi-
sion in the Office of United States Attorney from Massachusetts.

Judge Saris received her B.A. from Radcliffe College and her J.D.
from Harvard Law School. She is the sister-in-law of Jim Segal,
who many of you know, whose office was right down the hall for
several years and served as Chief of Staff for Chairman Frank.

Mr. GOODLATTE. Mr. Chairman, if I might?

Mr. BAcHUS. The Chairman is recognized.

Mr. GOODLATTE. I just want to say that I shortchanged my
United States Attorney, and I never want to do that, by leaving out
his credentials.

He is a graduate of the University of Virginia and the University
of Virginia School of Law. And upon graduation from law school,
he served as a law clerk to the Honorable John A. Terry in the Dis-
trict of Columbia Court of Appeals. He subsequently spent 2 years
as a litigation associate at Morrison Foerster in San Francisco.

In addition to practicing law, he has taught several classes as a
lecturer at the University of Virginia School of Law, and he has
also lectured frequently at the U.S. Department of Justice’s Na-
tional Advocacy Center in Columbia, South Carolina.

Prior to becoming a United States Attorney, he served 12 years
as an Assistant United States Attorney, both in the West District
of Virginia and the District of Columbia, and he has prosecuted a
broad spectrum of criminal matters.

Thank you, Mr. Chairman.

Mr. BAcHUS. Thank you, Mr. Chairman.
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Well, we have at least two Virginia grads. Our last witness is
Mr. David Patton. He has been executive director and attorney in
chief of the Federal Defenders of New York since July 2011. Mr.
Patton, from 2002 to 2008, worked at the Federal Defenders as a
trial attorney in the Manhattan office. During that time, he also
served as adjunct professor at New York University School of Law.

In 2008, Mr. Patton taught as an assistant professor at the Uni-
versity of Alabama. And from 2010 to 2011, he was a visiting asso-
ciate professor of law at Stanford Law School.

He currently teaches professional responsibility in criminal law
and is an adjunct professor of law at NYU.

Mr. Patton clerked for the Honorable Claude Hilton of the
United States District Court for the Eastern District of Virginia.
He is a graduate of University of Virginia School of Law.

We welcome you to the Committee.

We are expecting our first and only votes of the day at 10:15, so
without objection, Members’ opening statements will be made a
part of the record.

[The information referred to follows:]

Prepared Statement of the Honorable Bob Goodlatte, a Representative in
Congress from the State of Virginia, and Chairman, Committee on the Ju-
diciary
Thank you Chairman Bachus. I am very pleased to be here today to hear from

representatives of our major Federal criminal justice agencies. Today’s panel will

offer their perspectives on the various topics covered in the Task Force’s yearlong
series of hearings on issues related to over-criminalization.

While past hearings have examined over-criminalization from more of an aca-
demic point of view, today’s hearing is designed to fill in the blanks by eliciting the
practical, working knowledge of the agencies at the heart of the nation’s Federal
criminal justice system. The Justice Department, the Judicial Conference of the U.S.
Courts, the U.S. Sentencing Commission, and the Federal Public Defenders are
uniquely situated to provide valuable insight into the over-criminalization concerns
examined by this Task Force. I look forward to hearing their perspective on all the
issues faced by this Task Force in the past year, including criminal intent, regu-
latory crime, the need for criminal code reform, over-federalization, and many oth-
ers.

Concerns with fundamental fairness abound in the area of over-criminalization.
During its existence, this bi-partisan Task Force has endeavored to closely examine
the problems posed by over-criminalization and over-federalization, and to identify
potential solutions in order to prevent the regrettable circumstances that inevitably
arise from the tangled web of Federal criminal provisions. Examples of individuals
convicted of offenses despite no proof of any level of criminal intent, have been de-
tailed in prior hearings and are far too commonplace.

Additionally, Iam very supportive of taking responsible legislative action to ensure
that offenders who have served their debt to society are given the opportunity to
become productive citizens and avoid returning to a life of crime. This result serves
multiple purposes, including enhancing public safety, alleviating overcrowding in
Federal prisons, and saving taxpayer dollars.

It is my hope that the members of today’s panel can share their thoughts on these
issues as well others the Task Force has considered. I believe that with their input,
it may be possible to begin resolving many of the problems we have examined dur-
ing the previous eight hearings on the over-criminalization issue.

Again, I thank our distinguished witnesses for appearing today and look forward
to their testimony. I would also like to reiterate my continued appreciation for the
work of my colleagues on the issues before this Task Force, and I yield back the
balance of my time.

Mr. BAcHUS. Mr. Heaphy, you are recognized for your opening
statement.
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Does that suit everybody? No objections?

TESTIMONY OF THE HONORABLE TIMOTHY J. HEAPHY,
UNITED STATES ATTORNEY, WESTERN DISTRICT OF VIR-
GINIA, UNITED STATES DEPARTMENT OF JUSTICE

Mr. HEAPHY. Thank you very much for inviting the Department
of Justice today, and thank you, Congressman Goodlatte, for that
very nice introduction. We very much appreciate the opportunity to
appear at today’s hearing.

Last August, in remarks at the annual meeting of the American
Bar Association’s House of Delegates, my boss, the Attorney Gen-
eral of the United States, spoke of his desire to forge a more just
society and to reform and strengthen America’s criminal justice
system. He said it is our duty to identify those areas we can im-
prove in order to better advance the cause of justice for all Ameri-
cans.

On behalf of the Attorney General, I want to thank the Members
of this Task Force for your pursuit of the goal of reform. Your work
has contributed and will continue to contribute significantly to the
discussion of potential improvements to make our system more fair
and efficient.

The department has an interest in all of the issues that this
Task Force has explored. In our written testimony, we address
issues regarding so-called regulatory crimes, the possible uniform
mens rea standard for Federal crimes, and criminal code reform,
issues which have been a major focus of the Task Force.

I look forward to answering questions on those issues and other
topics today. But in this opening statement, we would like to use
my very limited time to focus on the crucial and urgent need to im-
prove Federal sentencing and correctional policies.

As the Task Force has recognized, our crime reduction strategies
have included, over the last 20 years, a greatly expanded use of the
criminal sanction. Incarceration rates in this country have sky-
rocketed. Our Nation now has the greatest number of prisoners of
any country in the world, nearly one in every 100 adults in Amer-
ica is in prison or jail, a rate that is five to 10 times higher than
rates in Western Europe and other democracies.

Such extensive use of prison is expensive and unsustainable.
Currently, our State and Federal Governments spend about $74
billion a year on incarceration. At the Department of Justice,
spending on prisons in detention now amounts to almost a third of
our overall operating budget, compared to only about a quarter in
2000.

As a result, prison spending has increasingly displaced other cru-
cial justice and public safety investments, including resources for
investigation, prosecution, prevention, intervention and assistance
to State and local law enforcement agencies.

In response to the increasing percentage of our resources devoted
to incarceration, the Attorney General has launched a Smart on
Crime initiative that began in August of last year.

Smart on Crime requires all Federal prosecutors, the men and
women with whom I work every day, to ensure that we are devot-
ing our enforcement resources to the most deserving of the Federal
criminal charge.
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Smart on Crime also augments our support for State and local
law enforcement as well as our funding and other support of pre-
vention and reentry programs.

The goal is to maintain our ability to fulfill our core enforcement
function while also pursuing other priorities in a comprehensive
approach to community safety.

One important component of Smart on Crime is the department’s
support for reform of sentencing practices for low-level drug offend-
ers. Of the 217,000 people in BOP custody today, nearly half are
serving time for drug-related offenses.

The department is committed to modifying charging and sen-
tencing policies for these offenses, both to help control Federal pris-
on spending and to ensure that people convicted of certain low-
level, nonviolent Federal drug crimes will face sentences appro-
priate to their individual conduct.

To most effectively address that issue, however, congressional ac-
tion is necessary. We strongly urge this Task Force and the full
Committee to take up sentencing reform legislation this year.

The department strongly supports the legislation introduced by
Congressman Scott and Labrador, the Smarter Sentencing Act. By
modestly reducing statutory penalties for certain nonviolent drug
offenders, the bill could allow billions of dollars to be reallocated
to other critical public safety priorities while enhancing the effec-
tiveness of our Federal sentencing system.

The kinds of reforms the department supports have already prov-
en successful at the State level. State leaders, Republicans and
Democrats, have begun to transform sentencing and corrections
policy across the country. Changes in State laws and justice prior-
ities have demonstrated that it is possible to spend less money on
incarceration without sacrificing public safety.

In fact, many of these States have seen a drop in recidivism since
they enacted sentencing reform legislation.

So by controlling prison spending, shifting away from an overreli-
ance on incarceration, we can focus our limited resources on the
most important law enforcement priorities, such as violence pre-
vention and protection of vulnerable populations.

The department has committed to an approach that is not only
more efficient and more effective at deterring crime and reducing
recidivism, but also more consistent with our Nation’s commitment
to treating all Americans as equal under the law.

We cannot achieve these critical goals without the support of
Congress. We urge you to seize this opportunity to make our crimi-
nal justice system fair and keep the American people safe.

Thank you.

[The prepared statement of Mr. Heaphy follows:]
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Chairman Sensenbrenner, Ranking Member Scott and Members of the Task Force —
Thank you for providing the Department of Justice the opportunity to appear at today’s hearing.

Last August, in remarks at the Annual Meeting of the American Bar Association’s House
of Delegates, the Attorney General spoke of his desire to forge a “more just society,” and “to
reform and strengthen America’s criminal justice system.” He said it was “our duty” to “identify
those areas we can improve in order to better advance the cause of justice for all Americans.”
You have been leaders in precisely that endeavor — leading an important conversation about our
justice system.

This Task Force has examined many critical issues and raised many important questions,
for example: Has Congress enacted too many Federal crimes? What are the proper roles of the
criminal and civil justice systems in protecting our health, safety and environment? Do
particular criminal laws contain sufficient mens rea requirements to ensure that defendants are

held responsible for their offenses?



. However, we urge the Task Force to be carefulas it considers changes to criminal
statutes. Each statute must be examined in light of its specific purpose; its specific and general
deterrence goals; the particular conduct it seeks to penalize; and the harm it is meant to prevent.

In addition, the Task Force held several hearings critical of so-called “regulatory crimes.”
Again, we strongly encourage the Task Force to proceed cautiously. The “regulatory” laws the
Government enforces are critical to protect the health and safety of our citizens. In enacting the
Clean Air Act, the Clean Water Act, the Federal Food, Drug, and Cosmetics Act, the Mine
Safety and Health Act, and the Occupational Safety and Health Act — to name just a few —
Congress rightly determined that it is in our national interest to ensure our families, our
neighbors and our communities can breathe clean air and drink clean water, our children
consume safe food and medicine, and workers are safe at their plants, mines, factories and
offices.

The Task Force has also raised concerns about laws that impose strict liability for certain
crimes. Although the vast majority of criminal statutes require the government to prove some
level of mens rea, or criminal intent, strict liability statutes, such as those aimed at preventing
drunk driving, have long been a part of our criminal justice system. They play an important role
in protecting the public welfare, including protecting consumers from unsafe food and medicine.
In such situations, the law places the burden of compliance on those who are in the best position
to ensure that their products and activities are safe, rather than on the people who cannot protect
themselves from the harms that those products and activities can cause.

Some witnesses before the Task Force have criticized the enforcement of some health,

safety, and environmental laws. They have tended to focus on a handful of cases that have raised

_2.



concerns — some legitimate, some not. But, we also urge the Committee to consider the
enormous difference these laws have made in the lives of the American people.

The Department of Justice has prosecuted some of the most egregious violators of our
Nation’s regulatory laws. Those cases have involved illegal pesticide applications that resulted in
the deaths of innocent children, hazardous materials violations that caused explosions that killed
workers, failure to comply with worker safety rules that caused employees to die from exposures
to deadly gases, and Clean Air Act violations that caused explosions killing and injuring
company employees. These laws also make it possible to determine responsibility for major
disasters, like the BP oil spill and the Upper Big Branch Mine Disaster, and to hold accountable
those who endanger the public and the environment through their illegal conduct.

Criminal violations of these laws and regulations that are designed to protect people and
our environment can and do have serious consequences.

Congress should think very carefully before weakening these laws.

The Department has an interest in these issues that the Task Force has explored, and we
look forward to working with you and to answering your questions about them. For today’s
purposes, however, we want to focus on a number of initiatives the Department has undertaken
to improve Federal sentencing and corrections policies and to urge Congress to enact legislative
reforms.

Over the last 20 years, the combined work of Congress, Federal law enforcement,
prosecutors, judges, and our State and local partners has been part of a dramatic and
unprecedented reductions in violent crime rates across the country to their current, generational

lows. As aresult of these efforts, communities from coast to coast are safer and more
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prosperous. This is a phenomenal achievement of government, and as we look to make further
improvements in public safety and justice, we should recognize these achievements.

It is important to also recognize, though, that our crime reduction strategies have included
a greatly expanded use of the criminal sanction. As a result, incarceration rates in the country
have skyrocketed. Our nation now has the greatest number of prisoners of any country in the
world: with just five percent of the world’s population, the United States holds nearly a quarter
of the world’s inmate population." About 1in 100 U.S. adult residents is currently incarcerated
in a state or federal prison, a local jail, or a privately operated correctional facility.> While the
number of persons in state prison decreased by almost 55,000 prisoners between 2009 and 2012
(almost 4%), the federal prison population continued to increase.® The Federal prison population
alone has more than doubled since 1994.*

The large proportion of our citizens behind bars has had serious budget implications that,
unless addressed, will negatively affect public safety. The fact is such extensive use of prison is
expensive and unsustainable. Currently, State and Federal governments spend about $74 billion
a year on incarceration. At the Department of Justice, spending on prisons and detention now

amounts to almost a third of our budget, compared to 27% in 2000.> As a result, prison spending

LINTHRNATIONAL CENTRE FOR PRISON STUDIES, WORLD PRISONKR POPULATION LISt (2010), available at
hittp://www idcr.org.uk/wp-content/uploads/2010/09/WPPL-9-22.pdr.

? LAREN E. GLAZE AND BRINN T, HEBERMAN, CORRECTIONAL POPULATIONS IN TIIE UNITED STATES

, 2012, Bureau of Justice Statistics (2013), p. 2, availahle at hittp.//www bis. gov/content/pub/pdficpus i 2. pdf.

3 E. ANN CARSON AND DANIELA GOLINELLI, PRISONERS IN 2012 - ADVANCE COUNTS. BUREAU OF JUSTICE
STATISTICS (2013; NCJ 242467): Table 1. available ot http://www.bjs.gov/content/pub/pdf/p12ac pdf.

* HEATIER C. WEST, LT AL.. PRISONERS IN 2009, BUREAU OF JUSTICE STATISTICS (2010). Fg. 3. p. 3. available at
http://www .bjs.gov/content/pub/pdl/pl}9.pdl; see also SraTsTICS, FEDERAL BURKAU OF PRISONS (updated weekly)
available at http://www bop.gov/about/statistics/population_statistics jsp.

3 Statement of Michael E. Horowitz, Inspector General, U.S. Dept. of Justice, before the U.S. House of
Representatives, Comum. on Appropriations, Subcommittee on Commerce. Justice, Science and Related Agencies.
concerning oversight of the Dept. of Justice (Mar. 14. 2013), available at

_4.
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has increasingly displaced other crucial justice and public safety investments, including
resources for investigation, prosecution, prevention, intervention, assistance to State and local
law enforcement agencies, and victims’ support.®

At the same time that spending on prisons and detention has drastically increased, the
Budget Control Act of 2011 sent an unmistakable message that the steady growth in the budgets
of the Department of Justice, other Federal enforcement agencies, and the Federal courts that we
experienced over the previous 15 years has come to an end. Sequestration imposed further
spending cuts, making it even more evident that a rebalancing of Federal criminal justice
spending is needed to effectively ensure public safety and protect our families and communities.

As the budgetary threats to criminal justice operations have increased dramatically at all
levels, the choices we all face — Congress, the Judiciary, the Executive Branch — are clearer and
more stark: control Federal prison spending or see significant reductions in the resources
available for all non-prison public safety initiatives. If we fail to reduce our prison population
and related prison spending, there will continue to be fewer agents to investigate Federal crimes,
fewer prosecutors to bring charges; less support to State and local law enforcement, criminal
justice partners and crime victims, less support for treatment, prevention and intervention
programs; and cuts in other public safety priorities.

In addition to being expensive, our excessive reliance on incarceration and insufficient

investment in prisoner reentry has undermined our ability to effectively address recidivism,

httpfwww cepract/docaments/publications/incarceration-2010-06 pdf.

http://appropriations.housc. gov/uploadedfiles/hhrg-113-ap19-wslatc-horowilzmn-20130314.pdf, at 8 (DOJ requests
$6.9 billion lor Burcau of Prisons in FY2013, approximatcly 26 percent of DOJ’s (otal budget request for the year).
“In Fiscal Year 2000, prisons and detention comprised 27% of the total DOT budget, 19% for the FBI, 26% for
grants, and 28% for all other Department functions, including U.S. Attomeys. In Fiscal Year 2013, prisons and
detention comprised 3 1% of the budget. compared to 30% for the FBL 31% for other Department functions, and just
8% for grants.

-5-



12

which is a significant part of our crime problem. Prison overcrowding has contributed
significantly to the diminished inability of correctional facilities to accomplish two of their
primary goals: deterrence and rehabilitation. . In an April 2014 publication, the Bureau of
Justice Statistics reports that “Overall, 67.8% of the 404,638 state prisoners released in 2005 in
30 states were arrested within 3 years of release, and 76.6% were arrested within S years of
release.” Although recidivism rates are lower in the Federal system, they are still unacceptably
high. Unreasonably high recidivism rates may cause many Americans to lose confidence in the
criminal justice system. The NAACP suggests that the cycle of poverty, criminality, and
incarceration has deprived already marginalized individuals of the opportunity to escape
poverty.® Such failures of our current approach to criminal justice highlight a need for
considerable changes.

Ultimately, our remarkable public safety achievements of the last 20 years would be
threatened unless reforms are instituted to make our public safety expenditures smarter and more
productive. The Department of Justice already has begun to prioritize and implement key
improvements. At the direction of the Attorney General, we have extensively studied all phases
of the criminal justice system — including charging, sentencing, incarceration and reentry — to
identify which practices are most successful at preventing crime and deterring, incapacitating,
treating, and rehabilitating criminals. Qur findings indicate a need for significant changes in our

approach to enforcing the Nation’s laws, and through the Attorney General’s Smart on Crime

7 ALEXIA D, COOPER, ET Al., RECIDIVISM OF PRISONERS RELEASED IN 30 STATES IN 2005: PATTERNS FROM 20035 10
2010, BUREAU OF JUSTICE STATISTICS (2014), 1, available at http://www bjs.gov/index.cfm?ty=pbdetail&iid=4986.
8 See NAACP Supports Passage of Comprehensive Ex-Offender Reentry Legislation, NAT'L ASSOC. FOR THE
ADVANCEMENT OF COLORED PEOPLE, http://www.naacp.org/action-alerts/entry/naacp-supports-passage-of-
comprehensive-ex-offender-reentry-legislation.

_6-
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Initiative, we are making those changes. While the aggressive enforcement of Federal criminal
statutes remains essential — and we U.S. Attomeys take a back seat to no one in our vigorous
enforcement of these laws — many of our current practices, including most notably long
incarceration sentences, are financially unsustainable. The Department has identified a set of
initial reforms that we hope this Task Force will embrace and help to bring about, including —
changing statutory drug penalties; improving reentry programming; reforming prison credits and
other incentives to promote more efficient use of prison resources while simultaneously reducing
reoffending; investing in evidence-based diversion programs — for example, drug treatment
initiatives and veterans courts — that can serve as alternatives to incarceration in some cases; and
reducing unnecessary collateral consequences for formerly incarcerated individuals seeking to
rejoin their communities.

In August 2013, the Attorney General announced the Department’s commitment to
addressing these priority policy areas when he announced the Smart on Crime Initiative, which,
in part, prioritizes reforming sentencing practices for low-level drug offenders. Of the 217,000
individuals in the Bureau of Prisons’ custody, nearly half are serving time for drug-related
offenses.” The Justice Department is committed to modifying charging and sentencing policies
for these offenses both to help control Federal prison spending and to ensure that people
convicted of certain low-level, nonviolent Federal drug crimes will face sentences appropriate to
their individual conduct. While we continue to support mandatory minimum sentencing statutes,

we believe they should be applied only to the most serious criminals. By reserving the harshest

° FEDERAL BUREAU OF PRISONS, INMATE STATISTICS, OFFENSES, available ot

http://www bop.gov/about/statistics/statistics_inmate offenses.jsp. See also Press Release, Department of Tustice,
Attorney General Holder Urges Changes in Federal Sentencing Guidelines to Reserve Harshest Penalties for Most
Serious Drug Traffickers (Mar. 13, 2014) available at http:/fwww justice.gov/opa/pr/2014/March/14-ag-263 html.

-7-



14

penalties for dangerous and violent offenders, we can better promote public safety, deterrence,
and rehabilitation by saving billions of taxpayer dollars and reinvesting the savings to strengthen
communities. .

The Smart on Crime Initiative is already allowing the Justice Department to make critical
improvements; to hold offenders accountable; to conserve precious public safety resources; to
improve outcomes; and to disrupt the destructive cycle of poverty, incarceration, and crime that
traps too many Americans and weakens entire neighborhoods. However, to most effectively
address the issue, congressional action is necessary. The fact that several members of this task
force — Congressmen Scott, Labrador, and Bachus — plus Congressmen Chaffetz as well as
Senators Durbin, Lee, Leahy and Paul have introduced sentencing reform bills — shows an
emerging bipartisan consensus that reform is urgently needed. We strongly urge this Task Force
and the House Judiciary Committee to take up this issue this year. Advancing commonsense
reforms to make the Federal criminal justice system more effective, more efficient and more just
will help us to enhance justice and battle crime more effectively.

The Department strongly supports the legislation introduced by Congressmen Scott and
Labrador: the Smarter Sentencing Act. By modestly reducing statutory penalties for certain non-
violent drug offenders, the bill could allow billions of dollars to be reallocated to other critical
public safety priorities while enhancing the effectiveness of our Federal sentencing system.
Enactment of the Smarter Sentencing Act will ensure that law enforcement continues to have the
tools needed to protect national security, combat violent crime and drugs, fight financial fraud,
and safeguard the most vulnerable members of our society. Enactment of the Smarter

Sentencing Act also would address a basic issue of fair treatment for similar offenders: drug

_8-
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offenders with mandatory minimum sentences imposed before the Fair Sentencing Act would
receive the same benefit as those convicted afterwards.

In addition to front-end reforms to the Federal sentencing system, the Department
believes that we need “back-end” reforms to enhance the prospects that Federal prisoners will
successfully return to their communities. Although enhanced reentry programs alone will not be
sufficient to address the Department’s budgetary challenges, they can make an important
contribution. Although the Department has some technical concerns, we share the overall goals
of legislation introduced by Congressmen Chaffetz and Scott: to improve Federal prisoner
reentry, better control the Federal prison population, and reward prisoners who successfully
participate in evidence-based programs that assist prisoners with successful reentry.

The kinds of reforms the Department supports are not unprecedented. Indeed, they build
on innovative, data-driven reinvestment strategies that have been pioneered at the State level.
State leaders — Republicans and Democrats — have begun to transform sentencing and corrections
policy across the country. Their efforts have been driven more by practical, on-the-ground
knowledge and data than by and ideology. In fact, in recent years, at least 18 States — supported
by the Department’s Justice Reinvestment Initiative and led by governors, legislators and law
enforcement officials from both parties — have directed significant funding away from prison
construction and toward evidence-based programs and services — such as community supervision
and drug treatment — that are proven to reduce recidivism while improving public safety. The
States that have implemented these reinvestment reforms include: Arkansas, Delaware, Georgia,
Hawaii, Kansas, Kentucky, Missouri, Louisiana, Mississippi, New Hampshire, North Carolina,

Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South Dakota, and West Virginia.

-9.
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Three additional States that are pursuing Justice Reinvestment but have not yet implemented
legislation are, Michigan, Nebraska, and Washington. Rather than increasing costs, a new report
funded by the Bureau of Justice Assistance projects that these States will actually save $4.6
billion over an 11-year period."® Many have already seen drops in recidivism and overall crime
rates even as their prison populations have declined. Although the full impact of our Justice
Reinvestment policies and other reforms remains to be seen, it is clear these efforts have
achieved important milestones and are continuing to show significant promise across the
country.

While the content of Justice Reinvestment legislation differs according to the specific
needs and challenges of different jurisdictions, State reforms commonly include two elements
that we believe are needed at the Federal level: (1) redirected funding and incentives to reduce
reoffending and (2) adjustments to sentencing for non-violent drug offenders. Recent
advancements in these areas suggest policymakers and law enforcement agencies at the Federal
level can learn a lot from these State initiatives. For example, the reforms in States such as
Texas—an early pioneer in the justice reinvestment approach—and the more recent examples of
North Carolina and Georgia have already produced tangible results in corrections spending and
prison population management, and have coincided with improvements in public safety.

In Texas, the State prison population increased by 300 percent between 1985 and 2005."

Between 1997 and 2006, probation revocations to prison increased by 18 percent.'? In 2007 the

Y URBAN INSTITUTE, ET Al., JUSTICE REINVES TMENT INITIATIVE STATE ASSKSSMENT REPORT 3 (2014), availuble at
http://www urban.org/uploadedpdf/4 12994 -Justice-Reinvestment-Initiative-State- Assessment-Report. pdf.

" Statement of Jerry Madden, Texas House of Representatives, U.S. Dept. of Justice, before the U.S. House of
Representatives, Comm. on Appropriations, Subcommittee on Commerce, Justice, Science and Related Agencies,
(2009).

- 10 -
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Texas legislature enacted Justice Reinvestment legislation reforming corrections by reducing
sentencing terms for drug and property offenders from a maximum of ten years to a maximum of
five years and by increasing prison capacity for drug and mental health treatment. The law also
invests in progressive sanctioning models; social and behavioral intervention programs; and
expansion of drug and other specialty courts. The new legislation immediately reduced the
anticipated corrections spending from $523 million to $241 million."”® Moreover, from
December 2008 to August 2010, the prison population decreased by 1,125 individuals.'* There
has also been a 25 percent decrease in parole revocations. According to the FBI Uniform Crime
Reports, the violent crime rate in Texas peaked in 1991, at 840 violent crimes per 100,000
persons (the violent crime rate for the nation also peaked in 1991)."> After Texas implemented
it’s sentencing reforms in 2007, the violent crime rate continued to decline, from 510 offenses
per 100,000 people in 2007 to 409 per 100,000 in 2011.*6

North Carolina has had similar success. Before Justice Reinvestment, North Carolina’s
prison population was projected to grow by 10 percent over the next 10 years."” It was expected
to cost the State $378 million to build and staff new prison facilities.'® Probation revocations

accounted for 53 percent of prison admissions while only 15 percent of those released from

'? TExAS, THE COUNCIL OF STATE GOVERNMENTS JUSTICE CENTER (2014), http://csgjusticecenter. org/jr/tx/.
'3 THE JUSTICE CENTER, COUNCIL OF STATE GOVERNMENTS, JUSTICE REINVESTMENT IN TEXAS 2 (2009). available
at http/fwww.neslorg/portals/1/Documents/cj/texas. pdf.
M MARSHALL CLEMENT, KT AL, THE NATIONAL SUMMIT ON JUSTICK REINVESTMENT AND PUBLIC SAFKTY:
ADDRESSING RECIDIVISM, CRIME, AND CORRECTIONS SPENDING 38 (2011).
'3 See FBI Uniform Crime Reporting Stalistics database: hitp://www.ucrdatatool.gov/.
1% FEDERAL BURKAU OF INVESTIGATION, UNIFORM CRIME REPORTS, hitp:/Avww.[bi.gov/about-us/cjis/ucrfucr-
publications#Crime.
" URBAN INSTITUTE, ET AL., JUSTICE REINVESTMENT INITIATIVE STATE ASSESSMENT REPORT, NORTH CAROLINA 1
1(30 1), available at http:/Avww . urban.org/uploadedpdf/TRI_CaseStudy_North_Carolina.pdf.

Id.
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prison received post-release community supervision.' In 2011, North Carolina passed the
Justice Reinvestment Act, which, among other things, requires mandatory supervision of felony
parolees; empowers probation officers to recommend the use of swift and certain jail sanctions;
and diverts nonviolent, first-time felony drug offenders from prison using second-chance
incentives, saving both prison bed space and tax dollars.” As a result of this legislation, North
Carolina now has its lowest prison population since 2007.>! The probation revocation rate is
down by nearly 15 percent and now accounts for far less than half of new entries to prison.”
These policies are projected to save the State up to an estimated $346 million over six years in
reduced and averted spending on operations and $214 million in averted construction costs. >
Georgia is another of the many Justice Reinvestment States that have been able to bring
about impressive improvements in incarceration spending and public safety. During the two
decades prior to making these criminal justice reforms, the State’s prison population more than
doubled to nearly 56,000 inmates.* This caused Georgia to have one of the Nation’s highest
proportions of adult residents under correctional control.” Such an explosion in the number of
incarcerated individuals placed a substantial burden on Georgia’s taxpayers. The State was

spending more than $1 billion annually on corrections, up from $492 million in 1990.% Yet

.

*Jd. at 2.

2 Id. at 3.

22 NORTII CAROLINA, TIIE COUNCIL OF STATE GOVERNMENTS JUSTICE CENTER (2014).
http://csgjusticecenter.org/jt/nc/.

2 URBAN INSTITUTE, ET AL, JUSTICE REINVES TMENT INFIIATIVE STATE ASSESSMENT REPORT, NORTH CAROLINA 2
(2014) available at http:/fwww . uban org/uploadedpdf/ TRI CaseSmdy North Carolina pdf.

M2 URBAN INSTITUTE, I AL., JUSTICE REINVESTMENT INITIATIVE STATE ASSESSMENT REPORT, GHORGIA 1 (2014)
available athitp://www nrban.org/uploadedpdf/JRI_CaseStudy_Georgia.pdf.
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despite this growth in prison costs, the recidivism rate remained unchanged at nearly 30 percent
throughout the past decade.”” Tn 2012, Georgia’s General Assembly enacted a law focused on
providing prison space for serious offenders and strengthening probation and court supervision.
It also created graduated degrees of penalties for burglary and forgery; raised felony theft
thresholds; relaxed mandatory sentences for some drug trafficking; expanded the use of
electronic monitoring; required evidence-based corrections practices; and established procedures
for risk and needs assessments.”® The legislation is expected to avert the projected prison
population growth of about 5,000 inmates during the next five years and reduce the population
from current levels.” Furthermore, policy makers were able to reinvest $17 million in
accountability courts and residential programs for fiscal year 2013

In addition to increasing adoption of Justice Reinvestment practices and legislation,
several States have also taken the initiative to reform their drug laws and related sentencing
policies. For instance, in New York, a 2009 bill revised New York’s Rockefeller drug laws by
eliminating mandatory minimums for first time offenders convicted of a Class B, C, D, or E drug
felony and second time drug offenders convicted of a Class C, D, or E drug felony.*>! The law
also eliminated mandatory minimums for second time offenders convicted of a Class B drug
felony who are drug dependent® Mandatory minimum sentences for second time Class B and C

drug felony offenders with a prior nonviolent conviction were reduced from 3.5 to two years and

' RAM SUBRAMANIAN & REBECK A MORENO, DRIG WAR DETENTE ? A REVIEW OF STATE LEVEL DRUG LAW REFORM,
2009-2013. VERA INSTITUTE OF JUSTICE 6 (Apr. 2014).
32

Id.
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from two to 1.5 years, respectively. Similarly, Arkansas’ legislature passed reforms in 2011 that
shortened mandatory minimum sentences for certain drug offenders™

In 2011, Idaho and Kentucky also amended their treatment of certain drug offenses.
Idaho expanded eligibility for drug courts to defendants charged with certain violent crimes.™
Kentucky repealed the automatic sentence enhancement for certain subsequent drug offenses,
including possession and some offenses involving prescription drugs.®  Additionally, the
Kentucky law changed the way drug possession offenses interact with the State’s persistent
felony offender statute. Under this new law, for example, a first degree drug possession
conviction no longer leads to second degree persistent felony offender status upon another non-
drug conviction *®

All of these evidence- and results-based efforts across the country have demonstrated that
there is much to be learned from the experience of the States. It is time to apply these lessons at
the Federal level. Qur Smart on Crime initiative and the various legislative proposals are derived
from, and complement these State efforts. By controlling prison spending and shifting away
from an over-reliance on incarceration, we can focus our limited resources on the most important
law enforcement priorities, such as violence prevention and protection of vulnerable populations.
Our ongoing initiative is only the beginning of our efforts to modernize the criminal justice
system. In the months ahead, the Department will continue to hone an approach that is not only
more efficient and more effective at deterring crime and reducing recidivism, but also more

consistent with our nation’s commitment to treating all Americans as equal under the law. We

¥ 1d at8
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cannot achieve these critical goals, however, without the support of Congress. We urge you to
seize this opportunity to make our criminal justice system fairer and to keep the American people
safer.

Thank you, once again, for the opportunity to appear before you today. I would be happy

to answer your questions.

-15-
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Mr. BAacHUS. At this time, I will recognize Judge Keeley for her
opening statement.

TESTIMONY OF THE HONORABLE IRENE KEELEY, UNITED
STATES DISTRICT JUDGE, JUDICIAL CONFERENCE OF THE
UNITED STATES

Judge KEELEY. Thank you, Chairman Bachus and Ranking Mem-
ber Scott and distinguished Members of the Task Force for inviting
me to testify today. It is an honor to appear before you and along-
side such distinguished witnesses, especially my good friend and
colleague, Chief Judge Saris.

I testify today on behalf of the Judicial Conference of the United
States, the policymaking body for the Federal Judiciary. The con-
ference’s Committee on Criminal Law that I chair oversees the
Federal probation and pretrial services system, and reviews legisla-
tion and other issues relating to the administration of criminal law.

My committee has watched this Task Force’s progress with keen
interest. The Judicial Conference has submitted letters for the
record at past hearings, and I thank you for accommodating us
with regard to that.

I offer for your consideration today several strategies to address
the pressing problem of over-criminalization in the Federal system.
Each of these points—curbing over-federalization, reforming man-
datory minimum sentences, and amending the guidelines—are dis-
cussed at length in my written testimony.

At the outset, however, I do wish to emphasize that major crimi-
nal justice reforms currently under consideration, frontend and
backend sentencing reform legislation, executive clemency, and re-
forms to the sentencing guidelines, will increase the Federal Judi-
ciary’s workload.

Congress must provide the courts, which currently are operating
at 1997 staffing levels, with adequate resources to shoulder those
additional burdens. The failure to do so will result in further delays
for your constituents and ultimately could have public safety con-
sequences.

For nearly a century, the Federal Judiciary has expressed con-
cern about the federalization of crime. The conference encourages
Congress to conserve the Federal courts as distinctive judicial
forum of limited jurisdiction in our system of federalism. It is the
conference’s long-standing position that Federal prosecution should
be limited to charges that cannot or should not be prosecuted in
State courts.

To this end, the conference has identified five types of crimes
that are appropriate for Federal prosecution: first, offenses against
the Federal Government or its inherent interests; second, criminal
activity with substantial multistate or international aspects; third,
criminal activity involving complex commercial or institutional en-
terprises most effectively prosecuted using Federal resources or ex-
pertise; fourth, serious high-level or widespread State or local gov-
ernment corruption; and fifth, criminal cases raising highly sen-
sitive local issues.

The conference also recommends that Congress review existing
Federal criminal statutes with the goal of eliminating provisions
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that no longer serve an essential Federal purpose, an idea that I
know has been discussed at past hearings of this Task Force.

Another pressing problem related to the issue of over-criminal-
ization is the burgeoning population of the correctional system,
caused in part by the proliferation of crimes carrying a mandatory
minimum sentence.

Mandatory minimums, in the opinion of the conference, are
wasteful of taxpayer dollars by unnecessarily increasing correc-
tional costs, which are borne both by the Bureau of Prisons and by
Ehe probation and pretrial services system, which is within the Ju-

iciary.

For 60 years, the Judicial Conference has consistently and vigor-
ously opposed mandatory minimum sentences. Mandatory mini-
mums are incompatible with guideline sentencing, a point on which
Judge Saris may expand.

In the absence of mandatory minimums, judges would not have
unfettered discretion in sentencing. The sentencing guidelines that
have been carefully developed with the benefit of the Sentencing
Commission’s congressionally endorsed expertise would remain
fully in force. Departures or variances from the guidelines would be
reviewable on appeal for reasonableness.

Mandatory minimums also cause disproportionality in sentencing
by treating similarly offenders who actually may pose very dif-
ferent risks to society. The Judicial Conference endorses amending
Section 924(c) to preclude the stacking of counts and to clarify that
additional penalties only apply when one or more convictions have
become final prior to the commission of the next offense.

The conference has already shared draft legislation in this regard
with Congress, which I would be pleased to resubmit to this Task
Force.

One example of the significant cost of stacking is the case of
Weldon Angelos, a first-time nonviolent offender whose 55-year
sentence resulted from stacking mandatory minimums.

I would urge your Task Force to consider whether taxpayers are
truly well-served by spending $1.4 million or more to incarcerate
Mr. Angelos for 55 years.

Thus, the Judicial Conference has agreed to seek legislation,
such as the Safety Valve Act of 2013. The Judicial Conference also
supports the policies contained in the Smarter Sentencing Act of
2013, legislation that I know several Members of this Task Force
have cosponsored.

The third major public policy initiative that the Judicial Con-
ference supports relating to over-criminalization is the Sentencing
Commission’s April 2014 decision to amend the guidelines to lower
the base offense levels in the drug quantity table across drug types.
The commission is currently considering whether to make this deci-
sion retroactive.

The Judicial Conference endorses these reforms on principles of
fairness, nevertheless recognizing that they will impose costs upon
the Judiciary. Retroactivity, in particular, would cause a dramatic
influx of offenders out of prison and into the probation system.

Inadequate resources or preparation for this event would imperil
public safety. The Judicial Conference, therefore, endorses retro-
activity only if release of the first wave of prisoners is delayed by
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6 months in order to give the probation system time to prepare for
the first wave of new supervisees and if the commission coordinates
a national training program among all of the affected agencies.

Thank you for inviting me to testify today and for considering
the conference’s views on curbing over-federalization, reforming
mandatory minimum sentences, and amending the sentencing
guidelines. I look forward to answering your questions.

[The prepared statement of Ms. Keeley follows:]
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Page 2

Chairman Sensenbrenner, Ranking Minority Member Scoit and Distinguished Members of the

Task Force,

Thank you for soliciting the views of the Judicial Conference of the United States. My
name is Irene Keeley and [ am a District Court Judge in the Northern District of West Virginia. 1
also sorve as the Chair of the Judicial Conference’s Committee on Criminal Law. The Criminal
Law Clommittee is tasked with overseeing the fedcral probation and pretrial services system and
reviewing legislation and other issues relating to the administration of criminal law.

My Committee is kecnly interested in the work of the Task Force and is closely following
the policy initiatives being considercd and implemented throughout the federal eriminal justice
system. [ am pleased to have the opportunity to share with the Task Force several views of the
Tudicial Conference related to the administration of the federal criminal justice system: curbing
over-federalization of criminal law; reforming mandatory minimum sentences, which are
inefficient, wastcful, and create sentencing disparitics; and, amending the Sentencing Guidelines.

The entire Judicial Branch’s appropriation is less than two-tenths of one percent of the
federal budget. To put this figurc in further perspective, the current appropriation for the entire
TJudieiary is approximately one-fourth of the Department of Justice’s current appropriation alone.
Any policy reform, even if it achieves overall net savings to taxpayers, that would shift additional
costs onto the Judicial Branch would severely impact the Judiciary’s budget and programming,
given the siall size of our budget.

The Judicial Conference appreciates the support that Congress has shown the Judiciary

and hopes thal it can continue to rely on that support in the ycars ahcad, especially in light of the
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Starement of the Judicial Conference Page 3
serious discussions occurring in all three branches of government related to sentencing and
corrections reforms. The Conference is closely following these efforts, which are designed, in
part, to reduce the “crisis™ that has been reported in the Federal Bureau of Prisons (BOP)
stenuning from an inmate population that is over its rated capacity.

In addressing this crisis — whether threugh legislation; executive action, such as
clemency; or policy changes, such as amending the Sentencing Guidelines — policy-makers must
not create a new public safety crisis in our communities by simply transferring the risks and costs
from the prisons to the caseloads of already strained probation officers and the full dockets of the
courts. Instead, lasting and meaningful solutions can be attained only if the branches work
together to ensure that the correci cases are brought into the federal system, just scatcaces are
imposed, and offenders are approptiately placed in prison or under supsrvision in the community.

I Curbing the Over-Federalization of Criminal Law

The Judicial Conference has long opposed the over-federalization of ¢riminal law, which
is a cause of overcrowding in our federal prisons. For nearly a century, the Judiciary has
encouraged preserving the limited role of the federal criminal justice system. For example, Chief
Justice William Howard Taft expressed concerns about the federalization of crime during a 1922
address to the American Bar Association. The Judicial Conference since has reitcrated its “long-
standing position that federal prosecutions should be limited to charges that cannot or should not

352

Dbe prosecuted in state courts,” and has suggested that the “jurisdiction of the federal courts

! See Hon, William Howard Taft, Possible and Needed Reforms in Adminisiration of Justice in Federal
Courts, 8 AB.A.J. 601 (1922).
? JCUS-SEP 91, p. 45.
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should be limited, complementing and not supplanting the jurisdiction of the state courts.”

The Judiciary appreciates the importance of reducing crime, Accordingly, in 1995 the
Conference adopted policies encouraging Congress “to conscrve the federal courts as a
distinctive judiciat forum of limited jurisdiction in our system of federalism,” and emphasized
that “[i]n principle, ctimiral activity should be prosecuted in a federal court enly in those
instances in which state court prosccution is not appropriate or where federal interests are
paramount.™ At that time, the Conference specifically identified five types of criminal offenses

deemed appropriate for federal jurisdiction:

1. Offenses against the federal government or its inherent interests;
2. Criminal activity with substantial multistatc or international aspects;
3. Criminal activity involving complex commercial or institutional enterprises most

effectively prosecuted using federal resources or cxpertise;

4. Serious, high-level or widcspread state or local government corruption; and,

5. Criminal cases raising highly scnsitive local issues.

The Conference recommends that Congress review existing federal criminal statutes with
the goal of eliminaling provisions that no longer serve an essential federal purposc. In addition,
the Conference recommends that Congress consider using “sunset” provisions to require periodic
reevaluation of the purpose and need for any new federal offenses that may be created. Finally,
the Conference recommends that Congress and the Executive Branch undertake cooperative

efforts with the states to develop a policy to determinc whether offenses should be prosceuted in

3 JCUS-SEP 93, p. 51.
* JCUS-SEP 95, pp. 39, 40.
% 7d at40.
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the federal or state systems.®

1I. Reforming Mandatory Minimum Sentences

A. The Failure of Mandatory Minimum Sentences

For sixty years, the Judicial Conference has consistently and vigorously opposed
mandatory minimum sentences and has supported measures for their repeal or to ameliorate their
effects.” The Conference has had considerable company in its opposition to mandatory minimum
sentences,® which belies the claim that judges are motivated by a parochial desire to increase
their own power in sentencing. Judges routinely perform tasks in which the individual judge has
no or very little discretion—but the Judicial Conference does not advocate for the repeal of these

legislatively mandated tasks.®

¢ See id.

7 JCUS-SEP 53, p. 28; JCUS-SEP 61, p. 98; JCUS-MAR 62, p. 22; JCUS-MAR. 65, p. 20; JCUS-SEP 67,
p- 79; ICUS-OCT 71, p. 40; FCUS-APR 76, p. 10; JCUS-SEP 81, p. 90; JCUS-MAR 90, p. 16; JCUS-SEP 90, p. 62;
JCUS-SEP §1, pp. 43, 56; JCUS-MAR 93, p. 13; JCUS-SEP 93, p. 46; JCUS-SEP 95, p. 47; JCUS-MAR 09, pp.
16-17; JCUS-SEP 13, p. 17.

* See, e.g., Federal M ory Mini ing: Hearing Before the Subcomm. 6n Crime and
Criminal Justice of the H. Comm. on the Judiciary, 103rd Cong. 66 (1993) [hereinafter 1993 Hearing] (statcment of
Tudge William W. Wilkins, Ir., Chair, U.S. Sentencing Commission) (“The conference of every circuit with criminal
jurisdiction in the federal judicial system,...the U.S. Scatencing Commission, prosecutors and defense attorneys,
[and] federal corrections experts. .. have all spoken of their concerns [about mandatory minimum scntcreiug}. 1t is
important to note this developing consensus because we occasionally hear the comument that criticisms of mandatory
minimums should be dismissed as coming from judges who are unhappy about limits on their discretion.... [TThe
spectin of viewpoints represented by those who have concoms about mandatory minimums is far broader than the
toderal judiciary. It includes representatives of virtually all sectors in (he criminal justice system.”).

9 See Mandatory Mini) s and Uni) ded Consequences: llearing Before the Subcomm. on Crime,
Terrorism, and Homeland Security of the H. Comm. on the Judiciary, 111th Cong. 39 (2009) [hereinafter 2009
Hearing] (statement of Judge Julie E. Carnes, Chair, Committce on Criminal Law, Judicial Conference of the United
States) (“In reality..., district judges are continually dictated to in a variety of ways, in both civil and criminal cases.
In fact, much of a judge’s daily activity is consumed with executing ‘mandatory’ tasks, using a decision-making
process that is ‘mandated’ by some other entity. Thus, a judge must adjudicate a civil case, according to the
prescribed standards, whether or not the judge agrees with the policy judgment made by Congress that gave rise to
the causc of action or to the recognized defenses. A judge must instruct a jury as (o what lhe applicable statute and
precedent tequire, regardless of the judge’s possible disagreement with some of these instructions. Myriad other
examples abound, Tudges understand and accept these constraints hecause judges know that they do not crcate the
law; this is Congress’s role. Rather, judges interpret that law and apply it to the facts of the case, within whatever
ambit of discretion is deccmed permissible for the particular issue.”).

.
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Though mandatory minimurns have been criticized on numerous grounds,"” there are
three objcctions that we wish to highlight. First, statutory minimums cost taxpayers excessively
in the form of unnecessary prison and supervised release costs. Second, they impair the efforts of
the United States Sentencing Commission to fashion Guidelines according to the principles of
the Sentencing Reform Act, including the careful calibration of sentences proportionate to
severity of the offensc and the research-based development of a rational and coherent set of
punishments. Finally, mandatory minimurns are inherently rigid and often lead to inconsistent
and disproportionately severe sentcnccs.

1. Mandatory Minimum Sentences Unnccessarily Increase the
Cost of Prison and Supervision in the Community

Mandatory minimums have a significant impact on correctional costs. As the Sentencing
Commission stated in its 2011 report to Congress, mandatory minimums have proliferated over
the past twenty vears. Between 1991 and 2011, the number of mandatory minimum penalties
more than doubled, from 98 to 195.!! There are approximately 195,000 more inmates

incarcerated in fedcral prisons today than there were in 1980, a nearly 790 percent increase in the

"% See, e.g,, U.8. Scntencing Commission, Report to the Congress: Mandatory Minimum Penalties in the
Federal Criminal Justice System (Oct. 2011), al 90-103, available ar: http:/fwww.ussc.gov/Legislative
_and_Public_Affairs/ Congressional Testimony_and_ Reports’Mandatory Minimum_ Penalties/ 20111031
RIC_PDF/Chapter_03.pdf {reviewing policy visws against mandatory minimum psnalies, including that: they are
applied inconsistently; they transfer discretion from judges to prosecutors; they are ineffective as a deterrent or as a
law enforcement tool to induce pleas and cooperation; they are indicative of the “overfederalization™ of criniinal
justice policy and as upsctting the proper allocation of rospansibility between the states and federal povernment; and
they unlairly impact racial minorities and Ihe economically disadvantaged); Hon. Tric [older, Attomey CGioneral of
the United Statcs, Remarks at the Annual Meeting of the American Bar Association’s House of Delegates (Aug.
2013), available at: htp:fiwww justice.gov/iso/opa‘ag/specches/201 3/ag-speech-1308 1 2.html (“Because they
oftentimes generate unfairly long sentenves, [mandatery minimums] breed distespect for the system. When applied
indiscriminately, they do not serve public safety. They — and some of the enforcement priorities we have set - have
had a destabilizing effect on particular communities, largely poor and of color. And, applied inappropriately, they are
ultimately counterproductive.™).

.S, Sentencing Commission, Report to the Congress, supra notc 10, at 71
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federal prison population.’ This growth “is the result of several changes to the federal criminal
justice system, including expanding the use of mandatory minimum penalties; the federal
governiment taking jurisdiction in more criminal cascs; and eliminating parole for federal
inmates.”

Longer prison sentences also mean longer terms of supervised release. Legislation
ameliorating the cffects of mandatory minimums can save taxpayer dollars, not only through a
reduction in the prison population, but also by lowering superviscd release caseloads. In a 2010
report, the Sentencing Commission noted that the average term of supcrvised release for an
offender subject to a mandatory minimum was 52 months, which compared to 35 months for an
offender who was not subject to a mandatory minimum—a difference of 17 months."* Based on
fiscal year 2013 cost data, the cost of supervising an offender for one month is approximately
$264. Thus, mandatory minimums cost the Judiciary alonc, on average, almost $4.5 miltion in

supervision costs per 1,000 offenders (i.e., $264 x 17 months x 1,000 offenders = $4.488

milkion). If the Judiciary were called upen to play a role in reducing prison over-crowding (which

12 Congressional Rescarch Scrvice, The Federal Prison Population Buildup: Overview, Policy Changes,
Issues, and Options (Jan. 2013), at 51, available at: hitp:/feww.fas.org/sgp/ers/mise/R42937 pdf.

2 1d.; see also U.8. Sentencing Commission, Keport to the Congress, supra note 10, at 63 (“Statutes
carrying mandatory minimum penalties have increascd in number, apply to more offensc conduct, require longer
terms, and are used more often than they were 20 years ago. These changes have occurred amid other systemic
changes to the federal criminal justicc system. .. that also have had an impact on the size of the federal prison
population. Those include expanded federalization of criminal law, increased size and changes in the composition of
the federal criminal docket, high rates of imposition of sentences of imprisenment, and increasing average senlence
longths. [Tlhe changes to mandatory minimum penalties and these co-oceurring systemic changes have combined to
increase the federal prison population significantly.”).

Y See also David Adair, Revocation of Supcrvised Releasé - A Judicial Functior, 6 FED. SENT'G REP. 190,
191 (1994) (“[Slome argue that persons who serve the langer terms of imprisonment that have resultcd from
mandatory minirmum sentences and the sentencing guidelines may present greater problems in supervision simply by
virtue of the longer periods of incarceration.”}. .

15 U.S. Sentencing Commission, Federal Offenders Sentenced to Supervised Release (July 2010), at 51-52,
available at: http://www.ussc.gov/Research/Research_Publications/Supervised Refease/20100722 _Supervised
_Release pdf.
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is a direct result of mandatory minimums) through legislative or executive action transferring
inmates to supervision by probation officers, then the Judiciary certainly would require increased
appropriations to carry this new burden.

2. Mandatory Minimum Sentences are Incompatible with the
Sentencing Reform Act

Mandatory minimum statutes impair the congressional mandate of the Sentencing
Commission to fashion Sentencing Guidelines in accordance with the principles of the
Sentencing Reform Act. In 1984, Congress passed the Sentencing Reform Act after years of
consideration and debate. The Act creat‘ed the Sentencing Commission and charged it with the
responsibility to create a comprehensive system of guideline sentencing.

But mandatory minimum sentences have severely hampered the Commission in its task of
establishing fair, certain, rational, and proportional Guidelines. They deny the Commission the
opportunity to bring to bear the expertise of its members and staff upon the development of
sentencing policy. Since the Commission has embodied within its Guidelines mandatory

minimum sentences,'® the Guidelines have been skewed out of shape and upward by the

' The Sentencing Commission has taken the position that minimum sentences mandated by statute require
the Sentencing Guidelines faithfully to reflect that mandate. The Commission has accordingly rellected those
mandalory minimums at ar near the lowcst point of the Sentencing Guideline ranges. The Criminal Law Committee
Thas expressed its converns to the Commission about the subversion of (he Sentencing Guideline scheme caused by
mandatory mininim sentences. The Committee believes that setting the Sentencing Guidelines® base offense levels
irrespective of mandatory minimum penaltics is the best approach to harmonizing what are csscatially two competing
approaches to criminal sentencing. See, ¢.g., Terter from Judge Sim Lake, Chair, Committee on Criminal Law,
Tudicial Conference of the United States, to members of the U.S. Sentencing Commission (Mar. 8, 2004) (on file
with the Administrative Office ot the 1U.S. Courts); Letter from Judge Paul Cassell, Chair, Committee on Criminal
Law, Judicial Conlerence of the United States, to Judge Ricardo Hinojosa, Chair, U.S. Sentencing Commission
(Mar. 16, 2007) (on file with the Administrative Office of the U.S. Courts); see also United States v. Leitch, No. 11-
CR-00609(G), 2013 WL 753445, at *2 (E.D.N.Y. Feb. 28, 2013) (“[T]he Commission can {ix this problem by
delinking the Guidelines ranges from the mandatory minimum sentences and crafting lower ranges hased on
empirical data, expertise, and morc than 25 years of application experience demonstrating that the current ranges are
not the *heartlands’ the Commission hoped they would become.”).
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inclusion of scntence ranges which have not been empirically constructed.” Consideration of
mandatory minimums in setting Guidelines® base offense levels normally eliminates any
relevance of the aggravating and mitigating factors that the Commission has determined should
be considered in the establishment of the sentencing range for certain offenses and offenders.

As the Commission explained in their 1991 report to Congress on mandatory minimums,
the simultancous existence of mandatory sentences and Sentencing Guidelines skews the “finely
calibrated . . . smooth continuum” of the Guidelines, and prevents thc Commission from
maintaining system-wide proportionality in the sentencing ranges for all federal crimes.'® The
Commission concluded that the two systemns are “structurally and functionally at odds.”"
Similarly, in 1993, Chief Justice William Rehnquist stated that “one of the best arguments
against any more mandatory minitaums, and perhaps against some of those that we already have,
is that they frustratc the careful calibration of sentences, from onc end of the spectrum to the
other, which the Sentencing Guidelines were intended to accomplish.”™ Likewise, Senator Orrin
Hatch has expressed grave doubts about the ability to reconcile the federal sentencing guidelines

and mandatory minimum sentenccs.?’

17 1993 Hearing, supra note 8, at 108 {statement of Tudge Vincent L. Broderick) (*This superimposition of
mandatory minimum sentences within the Guidelines stcture has skewed the Guidelines upward.... As a
consequence, offenders committing crimes not subject to mandatory minimums serve sentences that are more severe
than they would be were (here no mandatory minimurms. Thus mandatory mininim penalties have hindered the
development of propertionality in the Guidelines, and are unfair not only with respect to offenders who are subject to
them, but with respect to others as well.”).

12 1.8. Sentencing Commission, Special Report tv Congress: Mandatory Minimum Penalties in the Federal
Criminal Justice System (Aug. 1991), available ar: hitp:/f'www.ussc.gov/Legislative_and_Public Affairs/
Congressional_Testimony_and_Reports/Mandatory_Minimum Penalties/199108_RtC_Mandatory_Minimum. hitm

¥ Id.

2 Chief Justice William H. Rehnquist, Luncheon 4ddress (Tane 18, 1993), in 1.S. Sentencing Commission,
Proceedings of the Inaugural Symposium on Crime and Punishment in the United States 287 (1993).

*! See Hon. Orrin G. Haich, The Role of Congress in Sentencing: The United States Sentencing
C ission, Mandatory Mini; Sentences, and the Search for a Certain and Effective Sentencing System, 28
WaKE FOReST L. REV. 185, 194 (1993).
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3. Mandatery Minimum Sentences Cause Unwarranted

Disproportionality in Sentencing

By deviating from the carefully calibrated Sentencing Guidelines, mandatory minimums
arc structurally flawed and often result in disproportionately severe sentences. As past chairs of
the Judicial Confercnce’s Criminal Law Committee havc testified, there is an inherent difficulty
in crafting a statutory minimum that should apply to every casc. Unlike the Sentencing
Guidelines, applied by judges on a case-by-cage basis and allowing a considcration of multiple
factors that relatc to the culpability and dangerousncss of the offender, mandatory minimums
typically identify one aggravating factor and then pin the prescribed enhanced sentence to it.
Such an approach means that any offender who is convicted under the particular statute, but
whose conduct has been extenuated in ways not taken into account, will necessarily be given a
sentence that is excessive. This rcduccs proportionality and creates unwarranted uniformity in

treatment of disparate offenders. As two former Criminal L.aw Committce chairs have put it,

mandatory minimums “mean one-size-fits-all injustice”™ and are “blunt and inflexible tool[s].””

2 Mandatory Minimum Sentencing Laws - The Issues: Hearing Before the Subcomm, on Crime, Terrorism,
and Homelund Security of the H, Comm. on the Judiciary, 110th Cong. 46 {2007} | hereinafter 2007 Hearing]
(statement of Judge Paul Cassell, Chair, Comrmittee un Criminal Law, Judicial Conference of the United States)
(*Mandatory minimumn scntences mean one-size-fits-all injustice. Each offender who comes before a federal judge
for senlencing deserves ta have their individual facts and circumstances considcred in determining a just sentence.
Yet mandatory minimutn sentetices require judges to put blinders on to the unique facts and circumstances of
particular cases.”).

2 2009 Hearing, supra note 9, at 42 {statermnent of Judge Julie T, Cames); see also 1993 Hearing, supra
note 8, at 67 (statement of Judge William W. Wilkins) (“[Mandatory minimums] ireat similarly offenders who can be
quite different with respect to the seriousness of their conduct or their danger to socicty. This happens because
mandatory minimums generally ke account of only one ar two oul of an array of potentially important offense or
offender-related facts.”); U.S. Scntcncing Commission, Report to the Congress, supranote 10, at 346 (“For...a
sentence to be reasonable in every case, the tactors triggering the mandatory minimum ponalty must always warrant
the prescribed mandatory minimutn penalty, regardless of the individualized circumstances of the offcnsc or the
offender. Fhis cannot necessarily be said for all cases subject to certain mandatory minimum penalties.”) (emphasis
in original).
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Mandatory minimum sentences typically are adopted to express opprobrium for a certain
crime or in reaction to a particular case where the sentence seemed too lenient. And in some
cases, of course, the mandatory penalty wili seem appropriatc and reasonable. When that
happens, judges are not concerned that the sentence was also called for by a mandatory
sentencing pravision because the sentence is fair. Unfortunately, however, given the severity of
many of the mandatory sentcnces that are most frequently utilized in our system, judges are often
required to impose a mandatory sentenee in which the minimum term seems greatly
disproportionate to the particular crime the judge has just examined and terribly cruel to the
person standing before the judge for sentencing.

This is frequently the case with drug distribution cases, where the only considerations are
the type and amount of drugs?' Former Criminal Law Committee Chair Judge Vincent Broderick
testified two decades ago that mandatory minimums for drug distribution offenses are often
unfair and result in sentences disproportionate to the level of culpability because they are based

on the amount of drugs involved,? the weight of which is calculated regardless of purity,” they

2 11 its recent report to Congress, the Sentencing Commission reported, based on fiscal year 2010 data, that
aver 75% of convictions of an offense carrying a mandatory minimum penalty were for drug trafficking offenses.
U.S. Scntencing Commission, Report to the Congress, supra note 10, at 146.

3 1993 Hearing, supra note 8, at 106 (“Use of the amownts of drugs by weight in setting mandatory
minimum sentences raises issues of fairness because the amount of drmgs in the offense is more often than not totally
unrelated to the rolc of the affender in the drug encerprise. Individuals operating at the top levels of drug enterprises
routingly insulare themselves from possession of the drugs and participation in the smuggling or transfer functicns of
the business. It is the participants at the lower levels — those that transport, sell, or possess the diugs -- that are
caught with large quantities. These individuals make up thc cndless supply of low-paid mules, runners, and street
traders, many of them aliens.™).

% Jd. (“The weight of inert substances used to dilute the drugs or the weight of a carrer medium (the paper
or sugar cube thal contains LST) or the weight of a suitcase in which drugs have been ingeniously imbedded in the
construction materials of the suitcase) is added to the total weight of the drug to determine whether a mandatory
senlence applies. A defendant in possession of a quantity of pure heroin may face a lighter sentence than another
defendant in possession af a smaller quartity of heroin of substantially less purity, but more weight because of the
diluting substance. Since the relation of the carrier medium to (he drug increases as the drug is diluted in movement
to the retail level, the unfairness of imposing automatic sentences based on amount without regard to role in the
offense is compoundzd by failure to take purity into accounl.™); Neal v. United States, 516 U.8. 284, 296 (1956) (a
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apply conspiracy principles to drug sentences,” and the most culpable offenders (who often are
not caught personally in possession of large quantities of drugs) are able to avoid mandatory
minimums by coaperating with prosecutors because they have more knowledge of the drug
conspiracy than lower level affenders.”

Tn her congressional testimony five years ago, Judge Julie Carnes (former Chair of the
Criminal Law Committee) provided a specific example of how disproportionately severe
sentences may result from the mandatory minimum structure governing drug-related offenses.”
Section 841(b)(I)(A) of Title 21 provides that, when a defendant has heen convicted of a drug
distribution olTense involving a quantity of drugs that would trigger a mandatory minimum
sentence of ten years imprisonment—e.g., five kilograms of cocaine—the defendant’s ten-year
mandatory sentence shall be doubled to a twenty-year sentence if he has been previously
convicted of a drug distrihution-type offense. Now, if the defendant is a drug kingpin running a
long-standing, well-organized, and cxtensive drug operation wha has been previously convicted

of another serious drug offense, a twenty-year sentence may be just. The amount of drugs may be

sentencing court is required by statute to take into account actual weight of blotter paper with its absorbed LSD in
determining whether there is sufficient weight of 1.SD to require mandatory mininum sentencc).

! 1996 ffearing, supra note §, at 106 {*Anothr significant factor of unwarranted unfaimess in mandatory
sminimum sentencing is the application of conspiracy prineiples to quantity-driven drug crimes....[Alccomplices with
mincr rofles may be held accountable for the foreseeable acts of other conspiralors in furtherance of the conspiracy. A
low-level conspirator is subject to the sarme penalty as the kingpin. .. despite the fact that [he or she] ha[s] little
knowledge of the nature [or amount of the drugs involved].”).

% Jd. at 107 (“Who is in a position to give such ‘substantial assistance’? Not the mule who knows nothing
more about the distribution scheme (han his own role, and not the strect-lovel distrbutor. The highly culpable
defendant managing or operating a drug trafficking enterprise has more information with which to bargain. Low-
level offenders, peripherally involved with less responsibility and knowledge, do not have much information to
offer....There are fow federal judges engaged in criminal sentencing who have not had the disheartening expericnce
of seeing major players in crimes before them immunize themselves from the mandatory minimum sentences by
blowing the whistle on their minions, while the low-level offenders find themselves sentenced to the mandatory
minimum prison term so skitlfully avoided by the kingpins.”).

? See 2009 Hearing, supra note 9, at 43.
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a valid indicator of market share, and thus culpability, for leaders of drug manufacturing,
importing, or distributing organizations. But, kingpins are, by definition, few in number, and they
are not the drug defendant whom we see most frequently in federal court.

Instead of a drug kingpin, assume that the defendant is a low-level participant who is one
of scveral individuals hired to provide the manual labor used to offload a large drug shipment
arriving by boat. The quantity of drugs in the boat will easily qualify for a ten-year mandatory
sentence. This is so even though in cases of employees of these organizations or others on the
periphery of the crime, the amount of drugs with which they are involved is often merely
fortuitous. A courier, unloader, or watchman may rcecive a fixed fee for his work, and not be
fully aware of the type or amount of drugs involved. A Iow-level member of a conspiracy may
have littlc awarcness and no control over the actions of othcr members. Further, assume that the
low-level defendant has one prior conviction for distributing a small quantity of marijuana, for
which he served no time in prison. I'inally, assume that since his onc marijuana conviction, he
has led a law-abiding life until he lost his job and made the poor decision to offload this drug
shipment in order to help support his family. This defendant will now be subject to a twenty-ycar
mandatory minimum sentence—but should he receive the same sentence as the kingpin? It is
difficult to defend the proportionality of this type of sentence, which is not unusual in the federal

criminal justice system.

® See, ¢.g., Leitch, supra note 16, at *2 (“[MJany low-level drug tralficking defendants are receiving the
harsh mandatory minimum sentences that Congress explicitly created only for the leaders and managers of drug
vperations.”).
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4. Stacking of Firearms Counts Exaccrbates the Unwarranted
Disproportionality of Mandatory Minimum Sentences

Section 924(c) of Title 18 provides for enhanced punishments for using or carrying a
firearm during the commission of a crime of viclence or a drug trafficking offense. Specifically,
depending on whether the gun was carried, brandished, or discharged, the defendant must be
semtenced to at least five, seven, or ten years, respectively, and that sentence must be made to ran
consecutively to any other sentence imposed.*’ The same statute provides that, “[i]n the case ofa
second or subsequent conviction under this subsection,” the defendant shall be sentenced to a
terrn of not less than twenty-five years, which again must run consecutively to any other sentence
imposed.*”

Congress did not define the term “second or subsequent conviction™ when it cnacted
Section 924(c). Ambiguily about the meaning of this phrase led to litigation about whether
conviction on two counts charged in one indictment would render the second count *a second or
subsequent conviction” that would trigger the twenty-five-year enhancement. The Supreme Court
determined that each Section 924(c) count for which a defendant is convicted constitutes a
conviclion subject to the enhanced penalties provided for in Section 924(c).” The Court’s
holding therefore permits the “stacking” of mandatory Section 924(c) sentences bascd on one
judgment for an indiciment containing multiple Section 924(c) counts.

The injustice of stacking mandatory minimum sentences is stabrkly illustrated by the ease

of United States v. Angelos, in which a first-time offender received a 55-year prison sentence for

18 ULS.C. § 924(c)(1XA), (D)L}
2 1d. § 924(c)1)(C)().
* Deal v. United States, 508 U.S. 129 (1993).
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carrying a gun to two $350 marijuana deals; several additional handguns were found at his home

when the police executed a search warrant.*

Because he was convicted of distributing marijuana
and rclated offenses, the prosecution and the defense agreed that Angelos, a twenty-four-year-old
with two young children, should serve about six-and-a-half yeurs in prison. But Angelos was also
subject to three Section 924(c) offenses. The government recommended a prison term of no less
than 61% ycars: 6% years for drug distribution followed by 55 years for three counts of
possessing a firearm in conncction with a drug offense. The judge concluded that a sentence of
660 months (55 years) was adequate, and that he did not need to punish Angelos with an
additional 78 months. Accordingly, he used his ﬁuthon'ty under 18 U.S.C. § 3553(a) and imposed
a 55-year sentence.

Because Section 924(c) penalties are mandatory minimums, the judge in Angelos was
unable to imposc a Icsser punishment proportionate to the crimes. The judge later denounced the
situation as “irrational.”** The same day that this judge imposed a 660-month sentence upon
Angelos, he followed the prosccution’s recommendation and sentenced the second-degree
murderer of an elderly woman to 262 months (21 years, 10 months).*® To put this in perspective,
Angelos’ sentence was two-and-a-half times longer than the second-degree murderer’s and more
than double the sentence for many other serious crimes under the Guidelines (e.g., aircraft

hijacker, 293 months;** terrorist who detonated a bomb i a public place, 235 months;*® racist

* United States v. Angelos, 345 T. Supp. 2d 1227 (). Utah 2004); United States v. Angelos, 433 F3d 738
(10th Cir. 2006).

3 United States v. Booker: One Year Later-Chaos or Status Quo? Hearing Before the Subcomm. on Crime,
Terrorism, and Homeland Security of the H. Comm. on the Judiciary, 109th Cong. 62 (2006} (statcrnent of Judge
Paul G. Casseli, Chair, Committee on Criminal Law).

* United States v. Visinaiz, 428 F.3d 1300 (10th Cir. 2005).

T U.8.8.G. § 2A5.1 (2003) (base offense level 38). All calculations assume a first offender, like Mr.
Angelos, in Criminal History Categary I, under the 2003 Sentencing Guidelines.

®.8.5.G. § 2K1.4(a)(1) (cross-referencing § 2A2.1(a)(2) and enhanced for terrorism by § 3A1.4(a)).
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who attacked a minority with the intent to kill and inflicted permanent or life-threatening injuries,
210 months;” second-degrec murderer, 168 months;* rapist, 87 months™).

B. Solutions to Ameliorate the Effects of Mandatory Minimum Penalties

Last year, the Conference endorsed seeking legislation “such as the Justice Safety Valve
Act of 2013, that is designed to restorc judges’ sentencing discretion and avoid the costs
associatcd with mandatory minimum sentences.”® Though it favors the repeal of all mandatory
minimum penaltics, the Conference also supports steps that reducc the negative effects of these
statutory provisions. Thus, the Judicial Conference supports the policies contained i the Smarter
Sentencing Act of 2013,

The Judicial Conference also endorscs an amendment to 18 U.S.C. § 924(c) to preclude
the “stacking” of counts and to clarify that additional penalties apply only when one or more
convictions of such person have become final prior to the commission of such offense.” The
Judicial Confercncc specifically recommends that Section 924(c) be amended to make it
consistent with 21 U.S.C. § 962(b). Section 962(a) sets forth the penalty for second or
subsequent offenses under subchapter 1l of Title 21 but, unlike Section 924(c), Scction 962(b)
defines the phrase “second or subscquent offense.” Section 962(b) provides that “a person shall
he considered convicted of a second or subsequent offense if, prior to the eommission of such
offense, one or more prior convictions of such person for a felony drug offense have become

final.”* Under the Conferencc’s approach, an offender would be subject to an cnhanced twenty-

¥ U.8.5.G. § 3A1.1 (basc offense level 32 + 4 for life-threatening injuries + 3 for racial
selection under § 3A1.4{a)).

0 15.8.5.G. § 2A1.2 {base offense level 33).
H1U.8.5.G. § 2A3.1 {basc offcnse level 27).
 JCUS-SEP 13, p. 17.

# JCUS-MAR 09, pp. 16-17.
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five-year sentence if he or she had been convicted in the past of a Section 924(c) offense and,
following that conviction, committed and was again convicted of another Section 924(c) offense.

All mandatory minimum sentences can produce results contrary to the interests of justice,
but Section 924(c}) is particularly egregious. Stacked mandatory sentences (counts), even more so
than most mandatory terms, may produce sentences that undermine confidence in the
administration of justicc. The Conference recommends that 18 U.8.C. § 924(c) be amended to
preclude stacking so that additional penalties apply only for true repcat offenders.

The good intentions of their proponents notwithstanding,* mandatory minimums have
created what Chief Justice Rehnquist aptly identified as “unintended consequences.™ Far from
benign, these unintended consequences waste valuable taxpayer dollars, undermine guideline
sentencing, create tremendous injustice in sentencing, and ultimately could foster disrespect for
the criminal justice system. We hope that Congress will act swiftly to reform federal mandatory
minimum sentences.

1L1I.  Amending the Drug Quantity Table of the Sentencing Guidclines

On January 17, 2014, the Sentencing Commission published for comment several
proposed amendments to the Sentencing Guidelines Manual, including one that would lower by
two levcls the offensc levels in the Drug Quantity Table.® At its April 10, 2014, public hearing,

the Commission voted to approve the amendment, and assuming that Congress docs not take

# See 2009 Hearing, supra note 9, at 37 (statement of Judge Julie E. Carnes) {“I start by attributing no ill
will or bad purpose to any Congressional member whe has promoted or supported parlicular mandatory minimums
sentences. To the contrary, many of these statutes were enacted out of a sincere belief that certain types of criminal
activity were undermining the order and safety that any civilized society must maintain and out of a desire to create
an effective weapon that could be wielded against those who refuse o comply wilh these faws.™).

* Luncheon Address, supra note 20}, at 286 (suggesting that federal mandatory minimum sentencing statutes
are “perhaps a good example of the law of unintended consequences™).

* Request for Public Comment, 79 Fed. Reg. 3279 (Jan. 17, 2014},
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action to the contrary, the amendment will become effective on November 1, 2014, The
Commission expects the lower guidelines to prospectively impact 70 percent of all drug cases,
and reduce sentences by an average of eleven months. The Criminal Law Committee submitted a
Tetter to the Commission supporting the prospective amendment citing, among other things, its
longstanding view that the Guidelines, which were calibrated to be consistent with mandatory
minimum penalties, should be set irrespective of any mandatory minimum.

Also at its April meeting, the Commission voted to publish a notice seeking public
comment on whether the amendments to the Drug Quantity Table should be applied
retroactively.” The Commission sought comments on whether any guidance or limitations should
be put in place in connection with the amendment.

At its June 2014 meeting, the Criminal Law Committee discussed at length whether to
support the retroactive application of the proposed amendment.* Before its deliberations, the
Committee reviewed the impact analysis preparcd by the Sentencing Commission’s staff and
solicited the viewpoints of judges in many of the districts most affected by the amendment if it
were applied rctroactively. The Committee also received input from the Administrative Office of
the United States Courts’ Probation and Pretrial Services Chiefs Advisory Group and will work
collaboratively with the Judicial Conference’s Défender Services Committee to ensure the right

to counsel would be protected. Members of the Committee wrestled with many difficult issues

4 Request for Public Comment, 79 Fed. Feg. 25996 (May 6, 2014).

* [n September 1990, the Judicial Conference authorized the Cominittee: to act with regard to submission
from time to time to the Sentencing Commission of proposed amendments to the sentencing guidelines, including
proposals that would increase the flexibility of the guidelines. JCUS-SEP 90, pp. 69-70. On several prior occasions
(e.g., 1994, 2007, and 2011) the Comumiliee supported retroactive application of amendments lowering the offense
Tevels in the Urug Quantity Table.
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including how to balance fairness and public safety, and the reality of significant financial
pressurcs on the Judiciary and other components of the criminal justice system.

After significant and careful thought and cvaluation, the Committee voted, by a large
majority, to support making the proposed amendment retroactive, but only if: (1) the courts are
authorized to begin accepting and granting petitions on November 1, 2014; (2) any inmate who is
granted a sentence reduction will not be eligible for reicasc until May 1, 2015; and (3) the
Commission helps coordinate a national training program that facilitates the devclopment of
procedurcs that conscrve scarce resources and promote public safety. On June 10,2014, 1
testified before the Sentencing Commission at its public hearing and conveyed the Judicial
Conference’s position on this matter (the Committce is authorized to speak for the Conference on
amendments to the Sentencing Guidelines).

A majority of the Committee’s members do not believe that the datc a sentence was
imposed should dictate the length of imprisonment; rather, whenever possiblc, fundamental
faimess dictates that the defendant’s conduct and characteristics sbould drive the sentence. The
retroactive application of the amendment in this case will put previously sentenced defendants on
the same footing as defendants who commit the samc crimes in the future. Another important
consideration for the Committee’s position is that the retroactive application of the amendment
will further reduce the influence of mandatory minimurns on the Sentencing Guidclines and, in

turn, reduce the disproportionate cffect of drug quantity on the sentence length,
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However, the Conference is acutely aware of the diminished resources of the probation
and pretrial services system,™ and of the significant demands that will be imposed on the system
by the retroactive application of the amendment. The Conference hopes that a six-month delay in
cases being released to supervision will allow additional time for the probation system to be
provided needed resources and fill probation officer vacancies. The additional time also will
allow the probation and pretrial services system to marshal its existing resources as much as
possible to process petitions and to minimize the threat to community safety stemming from too
many inmates being released without adequatc planning and supervision.

CONCLUSION

Thank you for soliciting the views of the Judiciary as your Task Force continues its
diligent study of the issue of over-criminalization in the federal system. Curbing over-
federalization of criminal law and reforming mandatory minimums are significant reforms that
would strengthen our system while conserving taxpayer dollars. With adequate resources,
including a six-month delay in the relcasce of inmates to supervision and a national training .
program coordinated hy the Sentencing Commission, the Judicial Conference supports
retroactivity for the pending amendments to the Drug Quantity Tablc of the Scatencing
Guidclines. Working together, the branches can ensure that the correct cases are brought into the
federal systcm, just scntences arc imposed, and offenders are appropriately placed in prison or

under supervision in the community.

* Between fiscal years 2003 and 2013, staffing strength in probation and pretrial services declined by 5
percent, falling from ¥,176 full-time cquivalents {F'IEs) to 7,745, During the same time period, the daily post-
conviction supervision population increased by 19 perecnt, growing from 110,621 to 131,869 persons.
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Mr. BAcHUS. Thank you, Judge Keeley.
At this time, we will hear from Judge Saris.

TESTIMONY OF THE HONORABLE PATTI B. SARIS, CHAIR,
UNITED STATES SENTENCING COMMISSION

Judge SARIS. Good morning to everyone. Chairman Bachus,
Ranking Member Scott, distinguished Members of the Task Force,
thank you so much for providing me with the opportunity to testify
on behalf of the United States Sentencing Commission. We are so
pleased that the House Judiciary Committee has set up this Over-
Criminalization Task Force. I have been waiting for this hearing,
and { am thrilled that we are all here with such a distinguished
panel.

The commission identified reducing cost of incarceration and
overcapacity as a priority for the amendment cycle this year and
last year. In doing so, the commission is carrying out its statutory
duty, and I quote the statute, “We are required to ensure that the
sentencing guidelines minimize the likelihood that the Federal
prison population will exceed the capacity of the Federal prisons.”

While State prison populations have begun to decline slightly due
to reforms, the Federal prison population has grown by about a
third in the past decade and exceeds capacity by 32 percent overall
and by 52 percent in high-security facilities. Drug offenders make
up a third of the offenders sentenced federally every year, and a
majority of the prisoners serving in the Federal Bureau of Prisons.
So they are extremely important to the size and nature of the Fed-
eral prison population.

Can you hear me better now? Usually, hearing me is not a prob-
lem. [Laughter.]

The commission set out to determine ways to address the crisis
in the Federal prison budget and population that are fair and ap-
propriate. We sought out the perspectives of law enforcement to be
sure that any proposed changes will be consistent with the goal of
promoting public safety.

The commission found in its 2011 review of mandatory minimum
penalties that certain mandatory minimum provisions apply too
broadly, are set too high, or both. And as a result, certain manda-
tory minimums penalties are applied inconsistently from district to
district, and even within districts.

We also found that 23 percent of all drug offenders were couriers
who are usually low-level, and nearly half of these were charged
with offenses carrying mandatory minimum sentences.

The category of drug offenders most often subject to mandatory
minimum penalties—that is, who didn’t receive any kind of relief
from mandatory minimums like the safety valve—were street-level
dealers who are many steps below high-level suppliers and leaders
of drug organizations.

We are concerned, too, about the differences in how mandatory
minimum penalties apply and relief is granted in different racial
and demographic groups.

Mandatory minimums have contributed to the growth in Federal
prison populations. The numbers tell the story. The number of of-
fenders in Federal custody who are subject to a mandatory min-
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imum penalty at sentencing increased from 29,603 in 1995 to
75,000 in 2010, a 155 percent increase.

So the bipartisan, seven-member commission has accordingly
unanimously recommended that Congress reduce statutory manda-
tory minimum penalties for drug trafficking; that the provisions of
the Fair Sentencing Act of 2010 should be made retroactive; and
that Congress should consider expanding the safety valve that is
allowing sentences below mandatory minimum penalties for non-
violent, low-level drug offenders to offenders with slightly greater
criminal histories than currently permitted.

The commission also this year unanimously approved an amend-
ment to the guidelines to reduce by two levels the base offense lev-
els assigned to most drug trafficking offenders based on drug quan-
tity. Why? The guidelines were originally set slightly above the
mandatory minimum penalties, so that even those offenders with
no enhancements and minimal criminal history would benefit from
pleading guilty and otherwise cooperating.

Congress subsequently created the safety valve, which gives low-
level offenders a much greater benefit for cooperating. So setting
the guidelines above the mandatory minimum is no longer nec-
essary for that purpose.

Indeed, after a similar reduction for crack offenders in 2007, the
rates at which the crack cocaine defendants pled guilty and cooper-
ated with authorities remained stable.

In addition, at the time the original guideline levels were set, the
guidelines only had one enhancement for a gun, but now it has 14
enhancements for specific conduct, which reduces somewhat the
need to rely so heavily on drug quantity in setting guideline levels.

We were encouraged. We recently did a recidivism study of those
offenders who sentences were reduced following the 2007 two-level
reduction for crack offenders. After 5 years, there was no statis-
tically significant difference in recidivism rates between those of-
fenders and other ones who were released the previous year after
serving their full sentences. This study indicated that a modest re-
duction in drug sentences may not lead to any increase in recidi-
vism.

The amendment we approved this spring, if it goes into effect on
November 1, is an important but modest—and I underline “mod-
est”—first step to addressing prison costs and crowding consistent
with the law on public safety.

But more comprehensive change needs to come from Congress.
The commission has been encouraged to see the bipartisan legisla-
tion introduced here in the House and in the Senate that is con-
sistent with the recommendations we have made. We hope to see
further progress toward enacting legislation in this area, and stand
ready to work with you and others in Congress.

So thank you very much, and I am sorry I if I spoke too quickly.
I am the bane of my court reporter. So, thank you.

[The prepared statement of Ms. Saris follows:]
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July 11, 2014

Chairman Sensenbrenner, Ranking Member Scott, and distinguished members of the
Task Force, thank you for providing me with the opportunity to testify on behalf of the United
States Sentencing Commission about current sentencing issues in the federal criminal justice
system.

We are particularly pleased that the House Judiciary Committee has set up this Over-
Criminalization Task Force and that the Task Force has chosen to look in a bipartisan way at
1ssues like mandatory minimum penalties, over-incarceration, and federal sentencing policy —
issues that have long been a focus for the Commission. The recent bipartisan interest in criminal
justice reform and in sentencing issues in particular is a welcome development. Other issues that
the Task Force has focused on, including regulatory crimes, intent requirements, immigration
offenses, and the federalization of crime, are also important and worthy of consideration.

The Commission identified reducing costs of incarceration and overcapacity as a priority
for its 2013-14 amendment cycle.! While state prison populations have begun to decline slightly
due to reforms in many states, the federal prison population has grown by about a third in the
past decade.? Tn the past few months, the Federal Bureau of Prisons’ (BOP) population has
begun to decrease slightly, perhaps because budget cuts have reduced the number of prosecutors
and agents.® Nonetheless, the size of the federal prison population remains a serious problem
that needs to be addressed. The size of the BOP’s population exceeds the BOP’s capacity by 32
percent and by 52 percent in high security facilities.* Meanwhile, the nation’s budget concerns
have become more acute. The overall Department of Justice budget has decreased, meaning that
as more resources are needed for prisons, fewer are available for other components of the
criminal justice system that promote public safety, including law enforcement officers,
prosecutors, assistance to victims, and crime prevention programs. Federal prisons and other

! See U.S. Sentencing Comm’'n. Notice of Final Priovities, 78 Fed. Reg. 51.820-821 (Aug. 21. 2013) (Notice of
Final Priorities).

2 E. Ann Carson & Daniela Golinelli. U.S. Dep’t of Justice. Burean of Justice Statistics. Prisoners in 2012 —
Advance Counts 2 (July 2013), hitp://www bjs.gov/content/pub/pd/p12ac.pdl.

3 Testimony of Charles Samuels, Director, Fed. Bureau of Prisons at the U.S. Sentencing Comm’n Public Hearing
on Proposed Amendments to the Federal Sentencing Guidclines (Mar. 13, 2014) (Samucls Testimony), March 13,
2014 Public Hearing Transcript (Transcript) at 46-47_ 75 littp://www ussc.gov/sites/default/files/pdf/amend ment-
process/public-hearings-and-meetings/201403 13/transcript.pdf.

1 ]1d. at47.
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detention of federal offenders now cost well over $6 billion a year and account for more than a
quarter of the overall Department of Justice budget.”

Consistent with its statutory charge to both promote public safety and take into account
federal prison capacities, this year the Commission set out to determine ways to address the crisis
faced by the federal prisons in ways that are fair, appropriate, and safe. In conducting this
review, the Commission has sought out the perspectives of law enforcement to be sure that any
proposed changes to the federal sentencing system will not undermine the safety of our
communities. The Commission has identified several approaches to sentencing reform that we
believe are consistent with the twin goals of reducing the strain on the federal prison population
and promoting public safety.

The Commission has found that existing federal mandatory minimum penalties apply too
broadly and create problematic disparities, in addition to contributing to the growth in federal
prison populations. The bipartisan seven-member Commission® has accordingly unanimously
recommended statutory changes to reduce and limit mandatory minimum penalties. These
recommendations, which are intended to address concerns about federal prison costs and
overcapacity and improve the federal sentencing system consistent with public safety, include
the following:

* Congress should reduce the current statutory mandatory minimum penalties for drug
trafficking,

o The provisions of the Fair Sentencing Act of 2010, which Congress passed to reduce
the disparity in treatment of crack and powder cocaine, should be made retroactive.

o Congress should consider expanding the so-called “safety valve,” allowing sentences
below mandatory minimum penalties for non-violent low-level drug offenders, to
offenders with slightly greater criminal histories than currently permitted.

In addition, recognizing that drug trafficking offenders comprise a significant portion of
the federal prison population, the Commission reviewed the sentencing guidelines for drug
offenses and determined that a modest reduction in the drug quantity table was appropriate to
account for several changes in the law and the guidelines since the drug quantity table was
developed. Accordingly, this spring, the Commission unanimously approved an amendment to
the sentencing guidelines to reduce by two levels the base offense levels assigned to most drug
trafficking offenders based on drug quantity.

3 See U.S. Dep’t of Justice, Federal Prison System, I'Y 2014 Budget Request at a Glance 1 (2013) (USDOJ FY2014
Budget Request), hitp://www justice.gov/jmd/20 14summary/pdl/bop.pdl; U.S. Dep’t of Justice, Federal Prison
Svstem FY 2013 Congressional Budget 1 (2013) http://www justice.gov/jmd/20 1 3justification/pdf/fy 13-bop-bf-
justification.pdf.; see also Letter from Jonathan Wroblewski, U.S. Dep’t of Justice, to Hon. Patti Saris, U.S.
Scnlcncing Comm’n, 8 (July 11, 2013)
(http://www.ussc.gov/Meetings_and_Rulemaking/Public_Comment/20130801/Public_Comment_DOJ_Proposed_Pr
iorities.pdf).

® By statute, no more than four menibers of the Commission may be of the same political party. 28 U.S.C. § 991(a).

2



49

1. Task Force Priorities

Before turning to the sentencing issues that have been the focus of the Commission
recently, it is worth noting some of the other important issues that the Over-Criminalization Task
Force has been examining. The Task Force has given significant consideration to issues of
regulatory crime, mens rea, and criminal code reform. These are significant issues, and the
Commission appreciates the Task Force examining them. The Commission is statutorily charged
with advising Congress on penalty levels as opposed to identifying criminal elements or
determining what conduct should be made criminal, and our sentencing data is not collected in a
manner that generally permits an analysis based on whether offenses are regulatory in nature or
have intent requirements. Still, the Commission does collect data based on statutes of
conviction, so if the Task Force were to identify specific regulatory crimes of concern, we would
be happy to be as helpful as we can be.

The Task Force has also considered whether there has been excessive federalization of
crime. The Commission found in a 2011 report that federalization of crime seems to have
increased over the past several decades and that this increased federalization had contributed to
the increasing size of the federal prison population.” The Commission pointed to both the
continuing creation of new federal criminal statutes covering conduct traditionally addressed by
states and to Department of Justice initiatives to increase prosecution of certain types of crime as
contributing to this trend *

The Task Force has also examined alternatives to incarceration. The sentencing
guidelines provide for alternative penalties within certain zones of the sentencing guidelines
table,” and the Commission included in its proposed priorities for the next amendment cycle a
study of the availability of alternatives to incarceration in the federal system.!® The Commission
is also engaged in a multi-year study of recidivism, which may provide insights into the
effectiveness of various alternatives to incarceration. We hope to have more to say on this
important issue in the next several years.

Finally, members of the Task Force have expressed significant interest in immigration
offenses. In fiscal year 2013, there were 24,972 federal immigration offenders, making up 31.2
percent of offenders in the federal system.!! The number of immigration offenders has declined
the past two years, but had been steadily increasing for many years before that. The Commission
agrees that this is an important area for federal sentencing policy and has included a study of the

7 U.S. Sentencing Comm’n, Mandatory Minimum Penalties in the Federal Criminal Justice System 63-64 (October
2011) (Mandatory Minimum Report), http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_
Testimony_and_Reporis/Mandatory_Minimum_Penaltics/20111031_R(C_Mandatory_Minimurm.clm.

8 7d. at 64-66.
? U.S. Sentencing Comm’n. Guidelines Manual §§ 5B1.1, 5CL.1.

1% See U.S. Sentencing Comm’n, Notice of Proposed Priorities and Request for Public Comment, 79 Fed. Reg.
31.409 (June 2. 2014) (2014 Notice of Proposed Priorities).

1 See U.S. Sentencing Comun’n, 2013 Sourcebook of Federal Sentencing Statistics S-12 (2014) (2013 Sourcebook).
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guidelines applicable to immigration offenses among its proposed priorities for the next
amendment cycle.'? Offenders convicted of immigration offenses are overwhelmingly male
(93.6%) and Hispanic (95.4%).1* Almost all of them (99.4%) plead guilty,'* and the average
sentence for an immigration offense is 16 months.'> We are happy to provide additional data and
analysis in this important area.

Drug offenders make up about a third of the offenders sentenced federally every year and
a majority of the prisoners serving in the BOP,'® so they are extremely important to the size and
nature of the federal prison population. Accordingly, the Commission’s testimony will discuss
issues concerning sentencing of drug offenders in depth.

I1. Mandatory Minimum Penalties

In our 2011 report to Congress entitled Mandatory Minimum Penalties in the Federal
Criminal Justice System,’” the Commission set out in detail its findings that existing mandatory
minimum penalties are unevenly applied, leading to unintended consequences. We set out a
series of recommendations for modifying the laws governing mandatory minimum penalties that
would make sentencing laws more uniform and fair and help them operate as Congress intended.
Since issuing that report, our increasing concern about federal prison populations and costs has
only heightened our sense that these statutory changes are necessary.

The Commission found that certain severe mandatory minimum penalties lead to
disparate decisions by prosecutors and to vastly different results for similarly situated offenders.
The Commission further found that, in the drug context, statutory mandatory minimum penalties
are often applied to lower-level offenders, rather than just to the high-level drug offenders that it
appears Congress intended to target. The Commission’s analysis revealed that mandatory
minimum penalties have contributed significantly to the overall federal prison population.
Finally, the Commission’s analysis of recidivism data following the early release of offenders
convicted of crack cocaine offenses after sentencing reductions showed that reducing these drug
sentences did not lead to an increased propensity to reoffend.

Based on this analysis, the Commission continues to recommend unanimously that
Congress consider a number of statutory changes.'® The Commission recommends that
Congress reduce the current statutory mandatory minimum penalties for drug trafficking. We

12 See Nolice of Proposcd Prioritics, supra note 10.
132013 Sourcebook, supra note 11, at S-14-15.

M Id.at S-26.

!5 Id. at S-29.

16 Carson & Golinelli, supra note 2, at 2; 2013 Sourcebook, supra note 11 at S-12.
" Mandatory Minimum Report, supra notc 7.

'® This testimony locuscs on scveral of the most important recommendations and those under consideration by
Congress presently. The Mandatory Minimum Report included a broader array of recommendations. For more
information on the report’s recommendations, see Mandatory Minimum Reportt, supra note 7, at 345-369.
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further recommend that the provisions of the Fair Sentencing Act of 2010, which Congress
passed to reduce the disparity in treatment of crack and powder cocaine, be made retroactive.
Finally, we recommend that Congress consider expanding the so-called “safety valve,” allowing
sentences below mandatory minimum penalties for non-violent low-level drug offenders, to
offenders with slightly greater criminal histories than currently permitted.

Republican and Democratic members of this Task Force and others in Congress have
proposed legislation to reform certain mandatory minimum penalty provisions. The Commission
strongly supports these efforts to reform this important area of the law.

A. The Commission’s Findings on Mandatory Minimum Sentences

Congress created the United States Sentencing Commission as an independent agency to
guide federal sentencing policy and practices as set forth in the Sentencing Reform Act of 1984
(“SRA”).2 Congress specifically charged the Commission not only with establishing the federal
sentencing guidelines and working to ensure that they function as effectively and fairly as
possible, but also with assessing whether sentencing, penal, and correctional practices are
fulfilling the purposes they were intended to advance.?'

In section 4713 of the Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act
of 2009, Congress directed the Commission to evaluate the effect of mandatory minimum
penalties on federal sentencing.’ In response to that directive, and based on its own statutory
authority, the Commission reviewed legislation, analyzed sentencing data, studied scholarship,
and conducted hearings. The Commission published the Mandatory Minimum Report in
October 2011 and has continued to perform relevant sentencing data analysis since the report
was published. That comprehensive process has led the Commission to several important
conclusions about the effect of current mandatory minimum penalty statutes.

i Severe Mandatory Minimum Penalties Are Applied Inconsistently

The Commission determined that some mandatory minimum provisions apply too
broadly, are set too high, or both, for some offenders who could be prosecuted under them.
These mandatory minimum penalties are triggered by a limited number of aggravating factors,
without regard to the possibility that mitigating circumstances surrounding the offense or the
offender may justify a lower penalty.? This broad application can lead to a perception by those
making charging decisions that some offenders to whom mandatory minimums could apply do
not merit them. As a result, certain mandatory minimum penalties are applied inconsistently
from district to district and even within districts, as shown by the Commission’s data analyses

19 Pub. L. No. 111-220, 124 Stal. 2373 (2010).
20 See 28 U.S.C. § 991(b); 18 U.S.C. § 3553(a)2).
728 US.C.§99L.

2 Div. E of the Nat’] Def. Authorization Act for Fiscal Year 2010, Pub. L. No. 111-84, 123 Stat. 2190, 2843
(2009).

% Mandatory Minimum Report, supra note 7, at 345-46.
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and our interviews of prosecutors and defense attorneys. Mandatory minimum penalties, and the
existing provisions granting relief from them in certain cases, also impact demographic groups
differently, with Black and Hispanic offenders constituting the large majority of offenders
subject to mandatory minimum penalties and Black offenders being eligible for relief from those
penalties far less often than other groups.

Interviews with prosecutors and defense attorneys in thirteen districts across the country
revealed widely divergent practices with respect to charging certain offenses that triggered
significant mandatory minimum penalties. These differences were particularly acute with
respect to practices regarding filing notice under section 851 of title 21 of the United States Code
for drug offenders with prior felony drug convictions, which generally doubles the applicable
mandatory minimum sentence. In some districts, the filing was routine. In others, it was more
selectively filed, and in one district, it was almost never filed at all.>* Our analysis of the data
bore out these differences. For example, in six districts, more than 75 percent of eligible
defendants received the increased mandatory minimum penalty for a prior conviction, while in
eight other districts, none of the eligible drug offenders received the enhanced penalty.?

Similarly, the Commission’s interviews revealed vastly different policies in different
districts in the charging of cases under section 924(c) of title 18 of the United States Code for the
use or possession of a firearm during a crime of violence or drug trafficking felony. In that
statute, different factors trigger successively larger mandatory minimum sentences ranging from
five years to life, including successive 25-year sentences for second or subsequent convictions.
The Commission found that districts had different policies as to whether and when they would
bring charges under this provision and whether and when they would bring multiple charges
under the section, which would trigger far steeper mandatory minimum penalties.*® The data
bears out these geographic variations in how these mandatory minimum penalties are applied. In
fiscal year 2013, just 16 districts accounted for 49.7 percent of all cases involving a conviction
under section 924(c), even though those districts reported only 30.0 percent of all federal
criminal cases that year. In contrast, 36 districts reported 10 or fewer cases with a conviction
under that statute.

When similarly situated offenders receive sentences that differ by years or decades, the
criminal justice system is not achieving the principles of fairness and parity that underlie the
SRA. Yet the Commission has found severe, broadly applicable mandatory minimum penalties
to have that effect.

The current mandatory minimum sentencing scheme also affects different demographic
groups in different ways. Hispanic offenders constituted 44.9 percent of offenders convicted of
an offense carrying a mandatory minimum penalty in 2013; Black offenders constituted 28.1
percent, and White offenders were 24.5 percent. The rate with which these groups of offenders
qualified for relief from mandatory minimum penalties varied greatly. Black offenders qualified
for relief under the safety valve in 11.0 percent of cases in which a mandatory minimum penalty

# id at 111-13,
2 Id. at255.
% Id at 113-14.
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applied, compared to White offenders in 18.9 percent of cases, and Hispanic offenders in 45.5
percent.”’ Because of this, although Black offenders in 2013 made up 25.2 percent of drug
offenders convicted of an offense carrying a mandatory minimum penalty, they accounted for
33.7 percent of the drug offenders still subject to that mandatory minimum at sentencing.

ii. Mandatory Minimum Drug Penalties Apply to Many Lower-Level Offenders

In establishing mandatory minimum penalties for drug trafficking, it appears that
Congress intended to target “major” and “serious” drug traffickers.?® Yet the Commission’s
research has found that those penalties sweep more broadly than Congress may have intended.
These mandatory minimum penalties are tied only to the quantity of drugs involved, but the
Commission’s research has found that the quantity involved in an offense is often not as good a
proxy for the function played by the offender as Congress may have believed. A courier may be
carrying a large quantity of drugs, but may be a lower-level member of a drug organization.
Similarly, an offender convicted as part of a drug conspiracy can be held responsible for all the
drugs trafficked as part of the conspiracy even if that offender personally handled a much smaller
quantity or had a minor role in the conspiracy.

Mandatory minimum penalties currently apply in large numbers to every function in a
drug organization, from couriers and mules who transport drugs often at the lowest levels of a
drug organization all the way up to high-level suppliers and importers who conspire with others
to bring large quantities of drugs into the United States?® For instance, in the cases the
Commission reviewed, 23 percent of all drug offenders were couriers, and nearly half of these
were charged with offenses carrying mandatory minimum sentences. The category of drug
offenders most often subject to mandatory minimum penalties at the time of sentencing — that
is, those who did not obtain any relief from those penalties — were street-level dealers, who
were many steps below high-level suppliers and leaders of drug organizations.>® While Congress
appears to have intended to impose these mandatory penalties on “major” or “serious” drug
traffickers, in practice the penalties have swept more broadly.

¥ Qffenders were most ofien disqualificd from safcty valve relicl becausc of their criminal history or because of
involvement of a dangerous weapon in conmection with the offense. See Mandatory Minimum Report, supra note 7,
at xxviii,

* See U.S. Sentencing Comm’'n, Report to Congress: Cocaine and Federal Sentencing Policy 6 (2002),
http://www.ussc.gov/Legislative_and_Public_Affairs/Congressional_Testimony_and_Reports/Drug_Topics/200205
_RIC_Cocainc_Scnicncing_Policy/index.him; see also 132 Cong. Ree. 27,193-94 (Scpt. 30, 1986) (statement ol
Sen. Byvrd) (“For the kingpins ... the minimum term is 10 years. ... [Flor the middle-level dealers ... a minimum
term of 5 years.”): 132 Cong. Rec. 22.993 (Sept. 11. 1986) (statement of Rep. LaFalce) (“[S]eparate penalties are
cslablished for the biggest trallickers, with another sct of penaltics for other scrious drug pushers.™).

% To provide a more complete profile of federal drug offenders for the Mandatory Minimum Report, the
Comunission undertook a special analysis project in 2010. Using a 15% samplc ol drug cascs rcported to the
Commission in fiscal year 2009, the Commiission assessed the functions performed by dmg offenders as part of the
offense. Offender function was determined by a review of the offense conduct section of the presentence report. The
Comunission assigned cach offender o one of 21 scparale function calcgorics based on his or her most scrious
conduct as described in the Presentence Report and not rejected by the court on the Statement of Reasons form. For
more information on the Commission’s analysis, please see Mandatory Minimum Report, supra note 7. at 165-66.

3 1d. at 166-70.
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iii. Mandatory Minimum Penalties Have Contributed to Rising Prison
Populations

The federal prison population has increased dramatically over the past two decades, and
offenses carrying mandatory minimum sentences have played a significant role in that increase.
The number of inmates housed by the BOP on December 31, 1991 was 71,608.3! By December
31, 2012, that number had more than tripled to 217,815 inmates.>”

Offenses carrying mandatory minimum penalties were a significant driver of this
population increase.*® The number of offenders in the custody of the BOP who were convicted
of violating a statute carrying a mandatory minimum penalty increased from 40,104 offenders in
1995 t0 111,545 in 2010, an increase of 178.1 percent.’* Similarly, the number of offenders in
federal custody who were subject to a mandatory minimum penalty at sentencing — who had not
received relief from that mandatory sentence — increased from 29,603 in 1995 to 75,579 in
2010, a 155.3 percent increase.*

These increases in prison population have led not only to a dramatically higher federal
prison budget, which has increased from $1.36 billion for fiscal year 1991 to well over $6
billion this year,?” but also to significant overcrowding, which the BOP reports causes particular
concern at high-security facilities and which courts have found causes security risks and makes
prison programs less effective *® Changing the laws governing mandatory minimum penalties
would be an important step toward addressing the crisis in the federal prison population and
prison costs.

iv. Recent Reductions in the Sentences of Some Drug Offenders Have Not
Increased Offenders’ Propensity to Reoffend

The Commission recognizes that one of the most important goals of sentencing is
ensuring that sentences reflect the need to protect public safety.>* The Commission believes

31 Allen J. Beck & Darrell K. Gilliard, Prisoners in 1994, Bureau of Justice Statistics Bulletin 1 (1993).

32 Carson & Golinelli, supra note 2, at 2.

% An increase in the number of prosecutions brought and individuals convicted overall, including for offenses
wilhoul mandatory minimum penaltics, has also contributed o the increasing federal prison population. See
Mandatory Minimum Report, supra note 7, at 81-82.

3 1d. at 81.

3 1d

36 Pub. L. No. 101-515, 104 Stat. 2101, 2114 (1990).

¥ USDOJ FY 2014 Budget Request, supra note 5.

* Mandatory Minimum Report, supra note 7, at 83 (quoting Testimony of Harley Lappin, Director, Fed. Bureau of

Prisons, to U.S. Sentencing Comm’n (Mar. 17, 2011)); Brown v. Plata, 563 U.S. __ | 131 S.Ct. 1910, 1923 (2011)
(finding the “exceptional” overcrowding in the California prison sysicm was (he “primary causc ol the violation ol a
Federal right” and affirming a decision requiring the prison system to reduce the population to 137.5% of its
capacity).

¥ 18 U.S.C. § 3553(a)(2)(B) and (C).



55

based on its research that some reduction in the sentences imposed on drug offenders would not
lead to increased recidivism and crime.

In 2007, the Commission reduced by two levels the base offense level in the sentencing
guidelines for each quantity level of crack cocaine and made the changes retroactive. The
average decrease in sentences among those crack cocaine offenders receiving retroactive
application of the 2007 amendment was 26 months, which corresponds to a 17 percent reduction
in the total sentence.* In order to determine whether drug offenders serving reduced sentences
posed any increased public safety risk, the Commission undertook a study in 2011 of the
recidivism rates of the offenders affected by this change. The Commission studied the
recidivism rate of offenders whose sentences were reduced pursuant to retroactive application of
this guideline amendment and compared that rate with the recidivism rate of offenders who
would have qualified for such a reduction, but were released after serving their full sentence
before the 2007 changes went into effect.*! The analysis showed no statistically significant
difference between the two groups.*?

Of the 848 offenders studied who were released in 2008 pursuant to the retroactive
application of the 2007 sentencing amendment, 30.4 percent recidivated within two years. Of the
484 offenders studied who were released in the year before the new amendment went into effect
after serving their full sentences, 32.6 percent recidivated within two years. The difference is not
statistically significant.** An updated study of the same offenders conducted this year showed
that, after five years, there continued to be no statistically significant difference in the recidivism
rates of the two groups.**

The Commission’s study examined offenders released pursuant to retroactive application
of a change in the sentencing guidelines, not a change in mandatory minimum penalties. Still,
the Commission’s 2011 study found that federal crack offenders released somewhat earlier than
their original sentence were no more likely to recidivate than if they had served their full
sentences. That result suggests that reductions in drug penalties can be accomplished without
significantly impacting public safety, particularly when, as the Department of Justice has
asserted, these reductions in penalties would allow more resources to be devoted to catching and

4 U.S. Sentencing Comm’n, Guidelines Manual. App. C. Amendments 706 and 711 (effective November 1, 2007).
These changes predated the statutory changes (o crack senlencing levels in the Fair Senlencing Act. See Fair
Sentencing Act, Pub. L. No. 111-220, 124 Stat. 2373 (2010).

4 U.S. Sentencing Comm’'n, Recidivism Among Qffenders with Sentence Modifications Made Pursuant (o
Retroactive Application of 2007 Crack Cocaine Amendment (May 31, 2011),
http://www.ussc.gov/Research_and_Statistics/Research_Projects/Miscellaneous/20110527_Recidivism_2007_Crack
_Cocainc_ Amendment.pdl.

2 1d a2
3 Id at4-7.

" US. Sentencing Comm'n, Recidivism Among Offenders Receiving Retroactive Sentence Reductions: The 2007
Crack Cocaine Amendment (May 2014),
hitp://www.ussc.gov/sites/delaull/liles/pdl/rescarch-and-publications/rescarch-projects-and-
surveys/miscellaneous/20140527 Recidivism 2007_Crack Cocaine Amendment.pdf.
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punishing the most serious criminals and to other programs and initiatives that more effectively
prevent crime and thus would promote public safety.*

B. The Commission’s Recommendations for Statutory Changes

Based on the Commission’s research and analysis in preparing our 2011 report and in the
years since, we support several statutory changes that will help to reduce disparities, help federal
sentencing work more effectively as intended, and control the expanding federal prison
population and budget.

i. Reduce Mandatory Minimum Penalties for Drug Offenses

In the Mandatory Minimum Report, the Commission recommended that, should Congress
use mandatory minimum penalties, those penalties not be excessively severe. The Commission
focused in detail on the severity and scope of mandatory minimum drug trafficking penalties.
The Commission now recommends that Congress consider reducing the mandatory minimum
penalties governing drug trafficking offenses.

Reducing mandatory minimum penalties would mean fewer instances of the severe
mandatory sentences that led to the disparities in application documented in the Commission’s
report. It would also reduce the likelihood that lower-level drug offenders would be convicted of
offenses with severe mandatory sentences that were intended for higher-level offenders.

Reducing mandatory minimum penalties for drug trafficking offenses would reduce the
prison population substantially. For example, under one scenario, a reduction in drug trafficking
mandatory minimum penalties from twenty, ten and five years to ten, five and two years,
respectively, would lead to savings for those offenders sentenced in the first fiscal year after the
change of 42,120 bed years over time and would lead to a total reduction in the BOP population
of 15,507 after five years.* That bed savings would translate to significant cost savings,*” with
corresponding savings over time for each subsequent year of reduced sentences, unless offense
conduct or charging practices change over time,

** Teslimony of Hon. Eric H. Holdcr, Jr., U.S. Allorncy General, U.S. Dep’t of Justice at the U.S. Senlencing
Comm’n Public Hearing on Proposed Amendments to the Federal Sentencing Guidelines (Mar. 13, 2014) (Holder
Testimony), Transcript, supra note 3, at 18, 23-24.

46 This analysis was based on a scl of broad assumplions, some or all of which might not in fact apply should the
law change. These assumptions included, among others, the assumption that offenders subject to a mandatory
minimum penalty at the time of sentencing would have their sentences reduced by an amount proportional to the
reduction in that mandatory minimum (i.c., offenders subject to the 20- and 10-ycar mandatory minimum penaltics,
which would be reduced to 10 and 5 years respectively in this model. would have their sentences reduced by 50%;
offenders subject to the 5 year mandatory minimum, which would be reduced to 2 years in this model, would have
their sentences reduced by 60%). For those offenders convicied of an offensc carrying onc of these mandatory
minimum penalties but receiving relief from that mandatory minimum becanse of substantial assistance or the safety
valve, this model assumed a lesser reduction in the sentence.

" The Bureau of Prisons estimated the average annual cost per inmate to be $26,359. Bureau of Prisons. Federal
Prison System Per Capita Costs (2012), hitp://www.bop.gov/foia/ly12_per_capila_costs.pdl. This cost cstitnate
docs nol (ake into account potential increased costs for the Uniled States Parole Commission, the United States
Probation Office, and other aspects of the criminal justice system should certain offenders be released earlier.
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A reduction in the length of these mandatory minimum penalties would help address
concerns that certain demographic groups have been too greatly affected by mandatory minimum
penalties for drug trafficking. As noted above, currently available forms of relief from
mandatory minimum penalties affect different demographic groups differently, particularly
Black offenders, who qualify for the “safety valve” much less frequently than other offenders.
These changes would lead to reduced minimum penalties for all offenders currently subject to
mandatory minimum penalties for drug trafficking.

ii. Make the Fair Sentencing Act Statutorily Retroactive

The Fair Sentencing Act of 2010 (FSA),*® in an effort to reduce the disparities in
sentencing between offenses involving crack cocaine and offenses involving powder cocaine,
eliminated the mandatory minimum sentence for simple possession of crack cocaine and
increased the quantities of crack cocaine required to trigger the five- and ten-year mandatory
minimum penalties for trafficking offenses from five to 28 grams and from 50 to 280 grams,
respectively ** The law did not make those statutory changes retroactive. The Commission
recommends that Congress make the reductions in mandatory minimum penalties in the FSA
fully retroactive.

In 2011, the Commission amended the sentencing guidelines in accordance with the
statutory changes in the FSA and made these guideline changes retroactive. In making this
decision,” the Commission considered the underlying purposes behind the statute, including
Congress’s decision to act “consistent with the Commission’s long-held position that the then-
existing statutory penalty structure for crack cocaine ‘significantly undermines the various
congressional objectives set forth in the Sentencing Reform Act and elsewhere’*! and
Congress’s statement in the text of the FSA that its purpose was to “restore fairness to Federal
cocaine sentencing” and provide “cocaine sentencing disparity reduction.”*? The Commission
also concluded, based on testimony, comment, and the experience of implementing the 2007
crack cocaine guideline amendment retroactively, that although a large number of cases would
be affected, the administrative burden caused by retroactivity would be manageable.” To date,
12,572 offenders have petitioned for sentence reduction based on retroactive application of
guideline amendment implementing the FSA, and courts have granted relief'in 7,503 of those

" Fair Sentencing Act, Pub. L. No. 111-220, 124 Stat. 2373 (2010) (FSA).
¥ FSA§2.

% The Commission, in deciding whether to make amendments retroactive, considers [actors including “the purposc
of the amendment. the magnitude of the change in the guideline range made by the amendment, and the difficulty of
applying the amendment retroactively.” USSG §1B1.10, comment. (backg’d).

L U.S. Sentencing Comm’'n. Notice of Final Action Regarding Amendment on Retroactivity, Effective November
1, 2011, 76 Fed. Reg. 41,332-33 (Jul. 13, 2011) (2011 Notice of Final Action Regarding Retroactivity).

52

See generally FSA.

33

2011 Notice of Final Action Regarding Retroactivity, supra note 31 at 10.
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cases.** The average sentence reduction in these cases has been 30 months, which corresponds
to a 19.9 percent decrease from the original sentence.””

The same rationales that prompted the Commission to make the guideline changes
implementing the FSA retroactive justify making the FSA’s statutory changes retroactive. Just
as restoring fairness and reducing disparities are principles that govern our consideration of
sentencing policy going forward, they should also govern our evaluation of sentencing decisions
already made. A large number of those currently incarcerated would be affected, and recent
experiences with several sets of retroactive sentencing changes in crack cocaine cases
demonstrate that the burden is manageable and that public safety would not be adversely
affected.

The Commission has determined that, should the mandatory minimum penalty provisions
of the FSA be made fully retroactive, 8,829 offenders would likely be eligible for a sentence
reduction, with an average reduction of 53 months per offender. That would result in an
estimated total savings of 37,400 bed years over a period of several years and in significant cost
savings. The Commission estimates that 87.7 percent of the inmates eligible for a sentence
reduction would be Black.

iii. Consider Expanding the Statutory Safety Valve

In the Mandatory Minimum Report, the Commission recommended that Congress
consider “expanding the safety valve at 18 U.5.C. § 3553(f) to include certain non-violent
offenders who receive two, or perhaps three, criminal history points under the federal sentencing
guidelines.”* The “safety valve” statute allows sentences below the mandatory minimum in
drug trafficking cases where specific factors apply, notably that the offense was non-violent and
that the offender has a minimal criminal history. The Commission recommended that Congress
consider allowing offenders with a slightly greater criminal history to quality.

The Commission found that the broad sweep and severe nature of certain current
mandatory minimum penalties led to results perceived to be overly severe for some offenders
and therefore to widely disparate application in different districts and even within districts.>’
The Commission also found that in the drug context, existing mandatory minimum penalties
often applied to lower level offenders than may have been intended. It would be preferable to
allow more cases to be controlled by the sentencing guidelines, which take many more factors
into account, particularly in those drug cases where the existing mandatory minimum penalties
are too severe, too broad, or unevenly applied. Accordingly, Congress should consider allowing
a broader group of offenders who still have a modest criminal history, but who otherwise meet

4 1.8. Sentencing Comm’n, Preliminary Crack Retroactivity Data Report Fair Sentencing Act, Table 3 (April
2014), http://www.ussc. gov/sites/default/files/pdf/research-and-publications/federal-sentencing-statistics/fsa-
amendment/20140415-USSC-Crack-Retro-Reporl-Post-FSA.pdl.

5% {d. al Tablc 8.
% Mandatory Minimwm Report, supra note 7, at XXxi.

7 Id. at 346.
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the statutory criteria, to qualify for the safety valve, enabling them to be sentenced below the
mandatory minimum penalty and in accordance with the sentencing guidelines.

In 2013, 7,706 offenders received relief under the safety valve provision in the sentencing
guidelines.®® 1f the safety valve had been expanded to offenders with two criminal history
points, 737 additional offenders would have qualified. Had it been expanded to offenders with
three criminal history points, a total of 1,289 additional offenders would have qualified * While
this change would start to address some of the disparities and unintended consequences noted
above, it would likely have little effect on the demographic differences observed in the
application of mandatory minimum penalties to drug offenders because the demographic
characteristics of the offenders who would become newly eligible for the safety valve would be
similar to those of the offenders already eligible.® For reduced sentences to reach a broader
demographic population, Congress would have to reduce the length of mandatory minimum drug
penalties.

111. The Role of the Sentencing Commission and New Amendments to the Guidelines

The above recommendations, which impact statutory mandatory minimum penalties and
require statutory change, can only be effectuated by Congress. However, the Commission is
dedicated to working within its authority and responsibilities to address the issues of
unwarranted sentencing disparities and over-incarceration within the federal criminal justice
system. First, the Commission is committed to working with Congress to implement the
recommendations of the Mandatory Minimum Report. We identified doing so as a major
priority for this past year and again for the coming year,®! and we have supported legislative
initiatives and worked with Congress to help members craft and pass appropriate legislative
provisions that are consistent with our recommendations. We have also called on Congress to
request prison impact analyses from the Commission as early as possible when it considers
enacting or amending mandatory minimum penalties. This analysis may be very helpful for
congressional consideration, particularly at this time of strained federal resources.®

The Commission also continues to believe that a strong and effective sentencing
guidelines system best serves the purposes of the SRA. Should Congress decide to limit
mandatory minimum penalties, the sentencing guidelines will remain an important baseline to
ensure sufficient punishment, to protect against unwarranted disparities, and to encourage fair
and appropriate sentencing. The Commission will continue to work to ensure that the guidelines

% 2013 Sourcebook, supra note 11, at S-113.

% These totals include offenders not convicted of offenses carrying a mandatory minimurmn sentence. but subject to
safety valve relief under the sentencing guidelines because they meet the same qualifying criteria. The guidelines
would nced (o be amnended o correspond to the proposed statulory changes (o realize this level of relicl. These
totals also represent the estimated maximum number of offenders who could qualify for the safety valve since one of
the requirements, that the offender provide all information he or she has about the offense to the government, is
impossible (o predict. See 18 U.S.C. § 3553(D.

% Mandatory Minimum Report, supra nole 7, at 356.
81 See 2013 Notice of Final Priorities, supra note 1: 2014 Notice of Proposed Priorities. supra note 10.

2 See Mandatory Minimum Report, supra note 7, at Xxx.
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are amended as necessary to most appropriately effectuate the purposes of the SRA and to ensure
that the guidelines can be as effective a tool as possible to ensure appropriate sentencing going
forward.

The Commission has recently acted on its own authority to amend the guidelines to
reduce drug sentences for many offenders in a way that is consistent with the existing statutory
framework but will act in a modest way to address many of the concerns set out above.
Specifically, in April, the Commission unanimously approved an amendment which revises the
guidelines applicable to drug trafficking offenses by changing how the base offense levels in the
Drug Quantity Table in §2D1.1 of the guidelines incorporate the statutory mandatory minimum
penalties for such offenses.®

When Congress passed the Anti-Drug Abuse Act of 1986,% the Commission responded
by generally incorporating the statutory mandatory minimum sentences into the guidelines and
extrapolating upward and downward to set guideline sentencing ranges for all drug quantities.
The quantity thresholds in the Drug Quantity Table were set so as to provide base offense levels
corresponding to guideline ranges that were slightly above the statutory mandatory minimum
penalties. Accordingly, offenses involving drug quantities that trigger a five-year statutory
minimum were assigned a base offense level (level 26) corresponding to a sentencing guideline
range of 63 to 78 months for a defendant in Criminal History Category I (a guideline range that
exceeds the five-year statutory minimum for such offenses by at least three months). Similarly,
offenses that trigger a ten-year statutory minimum were assigned a base offense level (level 32)
corresponding to a sentencing guideline range of 121 to 151 months for a defendant in Criminal
History Category | (a guideline range that exceeds the ten-year statutory minimum for such
offenses by at least one month). The base offense levels for drug quantities above and below the
mandatory minimum threshold quantities were extrapolated upward and downward to set
guideline sentencing ranges for all drug quantities,*® with a minimum base offense level of 6 and
a maximum base offense level of 38 for most drug types.

The 2014 amendment changes how the applicable statutory mandatory minimum
penalties are incorporated into the Drug Quantity Table while maintaining consistency with such
penalties.®®  Specifically, the amendment reduces by two levels the offense levels assigned to the
quantities that trigger the statutory mandatory minimum penalties, resulting in corresponding
guideline ranges that include the mandatory minimum penalties. Accordingly, offenses
involving drug quantities that trigger a five-year statutory minimum are assigned a base offense
level of 24 (51 to 63 months at Criminal History Category I, which includes the five-year (60
month) statutory minimum for such offenses), and offenses involving drug quantities that trigger
a ten-year statutory minimum are assigned a base offense level of 30 (97 to 121 months at

% U.8. Sentencing Comm’n, Notice of (1) Submission to Congress of Amendments to the Sentencing Guidelines
Effective November 1, 2014: and (2) Request for Comment, Amend. 3, 79 Fed. Reg. 25.996 (May 6, 2014).

% Pub. L. 99-570, 100 Stat. 3207 (1986).
55 See §2D1.1, comment, (backg'd.).

5 See 28 U.S.C. § 994(b)(1) (providing thal cach scnlencing range must be “consistent with all pertinent provisions
of title 18, United States Code™); see also 28 U.S.C. § 994(a) (providing (hat the Commission shall promulgatc
guidelines and policy statements “consistent with all pertinent provisions of any Federal statute™).
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Criminal History Category 1, which includes the ten-year (120 month) statutory minimum for
such offenses). Offense levels for quantities above and below the mandatory minimum threshold
quantities similarly are adjusted downward by two levels, except that the minimum base offense
level of 6 and the maximum base offense level of 38 for most drug types are retained, as are
previously existing minimum and maximum base offense levels for particular drug types.

The Commission determined that setting the base offense levels slightly above the
mandatory minimum penalties is no longer necessary to achieve its stated purpose. Previously,
the Commission had set base offense levels at guideline ranges slightly higher than the
mandatory minimum levels to leave some room to adjust downward for defendants who plead
guilty or otherwise cooperate. However, changes in the law and recent experience with similar
reductions in base offense levels for crack cocaine offenses indicate that setting the base offense
levels above the mandatory minimum penalties is no longer necessary to provide a benefit to
those who accept responsibility and save resources by pleading guilty or who otherwise
cooperate with authorities.

In 1994, after the initial selection of levels 26 and 32, Congress enacted the safety valve
provision, which applies to certain non-violent drug defendants and allows the court, without a
government motion, to impose a sentence below a statutory mandatory minimum penalty if the
court finds, among other things, that the defendant “has truthfully provided to the Government
all information and evidence the defendant has concerning the offense or offenses that were part
of the same course of conduct or of a common scheme or plan.”®” The guidelines incorporate
the safety valve at §5C1.2 and, furthermore, provide a 2-level reduction if the defendant meets
the safety valve criteria.®® These statutory and guideline provisions provide a framework that
rewards defendant who accept responsibility and save resources by pleading guilty. Commission
data indicate that defendants charged with a mandatory minimum penalty in fact are more likely
to plead guilty if they qualify for the safety valve than if they do not. In fiscal year 2013, drug
traftficking defendants charged with a mandatory minimum penalty had a plea rate of 99.2
percent if they qualified for the safety valve and a plea rate of 94.4 percent if they did not.

Recent experience with similar reductions in the base offense levels for crack cocaine
offenses indicates that the amendment should not negatively affect the rates at which offenders
plead guilty or otherwise cooperate with authorities. The Commission’s 2007 amendment
reducing guideline levels for crack offenses worked the same as the amendment approved this
spring, so that the quantities that trigger mandatory minimum penalties were assigned base
offense levels 24 and 30, rather than 26 and 32.%

During the period when crack cocaine offenses had a guideline penalty structure based on
levels 24 and 30, the overall rates at which crack cocaine defendants pled guilty remained stable.

5 See 18 U.S.C. § 3553(1).
% See §§2D1.1(b)(16).

8 See U.S. Sentencing Comm’n, Guidelines Manual, App. C, Amend. 706 (effective November 1, 2007). In 2010,
inimplementing the emergeney directive in section 8 of the Fair Sentencing Act of 2010, Pub. L. 111220, the
Commission moved crack cocaine oflenses back 1o a guidcline penalty structure based on levels 26 and 32, See id.,
Amend. 748 (effective November 1. 2011).
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Specifically, in the fiscal year before the 2007 amendment took effect, the plea rate for crack
cocaine defendants was 93.1 percent. In the two fiscal years after the 2007 amendment took
effect, the plea rates for such defendants were 95.2 percent and 94.0 percent, respectively. For
those same fiscal years, the overall rates at which crack cocaine defendants received substantial
assistance departures under §5K 1.1 were 27.8 percent in the fiscal year before the 2007
amendment took effect and 25.3 percent and 25.6 percent in the two fiscal years after the 2007
amendment took effect. This recent experience indicates that this year’s amendment, which is
similar in nature to the 2007 crack cocaine amendment, should not negatively affect the
willingness of defendants to plead guilty or otherwise cooperate with authorities.

The amendment also reflects the fact that the guidelines now more adequately
differentiate among drug trafficking offenders than when the Drug Quantity Table was initially
established. Since the initial selection of offense levels 26 and 32, the guidelines have been
amended many times — often in response to congressional directives — to provide a greater
emphasis on the defendant’s conduct and role in the offense rather than on drug quantity. The
version of §2D1.1 in the original 1987 Guidelines Manual contained a single specific offense
characteristic: a 2-level enhancement if a firearm or other dangerous weapon was possessed.
Section 2D1.1 presently contains fourteen enhancements and three downward adjustments.
These numerous adjustments, both increasing and decreasing offense levels based on specific
conduct, reduce somewhat the need to rely on drug quantity in setting the guideline penalties for
drug trafficking offenders, and the amendment permits these adjustments to differentiate among
offenders more effectively.

These structural considerations complemented the Commission’s interest in addressing
the significant overcapacity and costs of the Federal Bureau of Prisons, as explained above. The
Sentencing Reform Act directs the Commission to ensure that the sentencing guidelines are
“formulated to minimize the likelihood that the Federal prison population will exceed the
capacity of the Federal prisons.”’ Federal prisons are now 32 percent overcapacity, as noted
above, and drug trafficking offenders account for approximately 50 percent of the federal prison
population.

In response to these concems, the Commission considered the amendment an appropriate
step toward alleviating the overcapacity of the federal prisons. Based on an analysis of the
24,968 offenders sentenced under §2D1.1 in fiscal year 2012, the Commission estimates the
amendment will affect the sentences of 17,457 — or 69.9 percent — of drug trafficking
offenders sentenced under §2D1.1, and their average sentence will be reduced by 11 months —
or 17.7 percent — from 62 months to 51 months. The Commission estimates these sentence
reductions will correspond to a reduction in the federal prison population of approximately 6,500
inmates within five years after its effective date.

The Commission carefully weighed public safety concerns and, based on past experience,
existing statutory and guideline enhancements, and expert testimony, concluded that the
amendment is consistent with the goal of protecting public safety. In particular, the Commission
was informed by the studies described in detail above that compared the recidivism rates for

" See 28 U.S.C. § 994(g).
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offenders who were released early as a result of retroactive application of the Commission’s
2007 crack cocaine amendment with a control group of offenders who served their full terms of
imprisonment. The Commission detected no statistically significant difference in the rates of
recidivism for the two groups of offenders after two years, and again after five years. This study
suggests that modest reductions in drug penalties such as those provided by the amendment will
not increase the risk of recidivism.

Furthermore, existing sentencing enhancements for offenders who possess firearms, use
violence, have an aggravating role in the offense, or are repeat or career offenders, ensure that
the most dangerous or serious offenders will continue to receive appropriately severe sentences.
In addition, the Drug Quantity Table as amended still provides a base offense level of 38 for
offenders who traftic the greatest quantities of most drug types and, therefore, sentences for these
offenders will not be reduced under the amendment. Similarly, the Drug Quantity Table as
amended maintains minimum base otfense levels that preclude sentences of straight probation
for drug trafficking offenders with the smallest quantities of most drug types.

Finally, the Commission relied on testimony from the Department of Justice that the
amendment is consistent with protecting public safety and advancing law enforcement initiatives.
The Commission received testimony from the Department and other stakeholders that the
amendment would permit resources otherwise dedicated to housing prisoners to be used to
reduce overcrowding, enhance programming designed to reduce the risk of recidivism, and to
increase law enforcement and crime prevention efforts, thereby enhancing public safety.”!

The Commission believes that this amendment is a modest but important first step toward
addressing prison costs and populations while promoting public safety. We believe this action
complements legislation under consideration by Congress.

Pursuant to statutory requirements, the Commission also began consideration of whether
this amendment should be applied retroactively.”> We asked our staff to study the impact of
retroactive application of the amendment, and we have now made that study publicly available. ™
We held a hearing on the issue on June 10 and solicited public comment on whether the
amendment should be made retroactive. We welcome your input on this important question.

IV. Conclusion

The Commission is pleased to see the Task Force and others in Congress undertaking a
serious examination of important criminal justice issues including federal sentencing policy. The
bipartisan Commission strongly supports legislative provisions that are consistent with the
recommendations outlined above and stands ready to work with you and others in Congress to
enact these statutory changes. We also look forward to discussions with you to further explain

1 See, e.g.. Holder Testimony, supra note 45 at 22-24, 36-39; Samuels Testimony, supra note 3, at 79-80.

2 See 28 U.S.C. § 994(u).

3 See U.S. Sentencing Comm’n. .dnalysis of the Impact of the 2014 Drug Guidelines Amendment If Made
Retroactive (May 27. 2014), http://www.ussc.gov/sites/defanlt/files/pdf/research-and-publications/retroactivity -

analyscs/drug-guidelincs-amendment/20140527_Drug_Retro_Analysis.pdf.
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the amendment we have approved to address similar concerns through modifications of the
sentencing guidelines. The Commission thanks you for holding this very important hearing and
looks forward to continuing to work with you on these issues in the months ahead.
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Mr. BAcHUS. Thank you.
Mr. Patton, look forward to your testimony.

TESTIMONY OF DAVID E. PATTON, EXECUTIVE DIRECTOR,
FEDERAL DEFENDERS OF NEW YORK, EASTERN AND SOUTH-
ERN DISTRICTS OF NEW YORK

Mr. PATTON. Thank you, Mr. Chairman. Thank you, Members. It
is truly an honor for me to be here.

Mr. Chairman, as you said, I am the Federal public defender in
New York City.

It is good to see you, Representative Jeffries.

Together with my defender colleagues from around the country
and court-appointed attorneys who are assigned to cases, we collec-
tively represent all those accused of Federal crimes who are too
poor to afford a lawyer. Nationwide, that means we represent over
80 percent of all defendants in the Federal criminal justice system.

And I can tell you that we are grateful to this Committee for
holding these hearings on a very important topic of over-criminal-
ization.

When I think of the term “over-criminalization,” I think of a
quote by the late Harvard Law Professor William Stuntz who
wrote, “Legal condemnation is a necessary but terrible thing, to be
used sparingly, not promiscuously.”

As I think this Committee knows, the Federal criminal justice
system has become remarkably promiscuous by any measure,
whether it is by the size of the Federal Criminal Code, which has
doubled since 1970; whether it is the sheer number of people ar-
rested and prosecuted for Federal offenses, which has tripled since
1980; or, most significantly, if measured by the number of people
the Federal Government imprisons.

The Federal prison population has increased by 1,000 percent
since 1980. And in the past 10 years, it has increased at a rate
three times the rate of State prison populations, and this is at the
time of historically low crime rates. So it is not an increase in
crime that is driving the increase in incarceration.

So what is driving it? Two things in the Federal criminal justice
system: one, a vast increase in the number of Federal prosecutions
of basic, routine crimes that were once solely the province of State
and local law enforcement; and two, vast increases in the severity
of Federal sentences, largely driven by mandatory minimums that
prevent sentencing judges from imposing what would otherwise be
reasonable, common-sense appropriate levels of punishment.

You have already heard a great deal about the human toll this
state of affairs has taken and the fiscal toll it has taken. I would
like to focus in my brief time on the toll it is taking on the very
structure of the Federal criminal justice system.

What do I mean by that? I will summarize it with one number:
2.7—217 is the percentage of Federal criminal defendants who go
to trial.

Thirty years ago, the trial rate was five times that number. It
is a state of affairs that caused the Supreme Court just 2 years ago
to state that criminal justice today is, for the most part, a system
of pleas, not a system of trials.
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This vanishing trial rate poses a serious threat to the quality of
justice in Federal courts. Why is that? Well, first, we have to ask,
why are they disappearing? And the answer is straightforward:
The disappearing trial rates correspond precisely with the enor-
mous increase in power we have given prosecutors via severe and
mandatory sentencing regimes.

Prosecutors have always had enormous discretion in charging,
but they now have full control over many cases from start to finish.
And they control whether to charge a mandatory minimum or not.
It is entirely at their discretion. And that power is used largely to
create a spread in the sentence that someone will receive if they
plead guilty versus if they go to trial. And that spread can be enor-
mous, orders of magnitude, 10, 20, 30 years or more.

Why is that a problem? It is a problem because juries are funda-
mental to our criminal justice system. They are the most direct
way that ordinary citizens can check government overreach. They
are vital to a constitutional democracy like ours. And they also
happen to be the best way we know in the history of the world at
transparently and accountably getting at the truth of various mat-
ters.

Juries teach us that sometimes government agents make mis-
takes. Sometimes witnesses make stakes mistakes. Sometimes wit-
nesses lie. And those truths get lost in a system where only 2.7
percent of defendants can go to trial, because they can’t risk the
decades of additional time they might face if they go to trial, not
based on the severity of the offense, but purely based on their exer-
cise of that trial right.

It is a system that our Founders would surely find unrecogniz-
able. It is a system that does great damage to our constitutional
values.

I see that my time is up, and I look forward to answering your
questions. Thank you, Mr. Chairman.

[The prepared statement of Mr. Patton follows:]
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STATEMENT OF DAVID E. PATTON

Exeécutive Diréctor
Federal Defenders of New York
Eastern and Southern Districts of New York

House Judiciary Committee’s Ove;-Criminalizétion Task Force
“Agency Perspectives™

Fuly 11,2014

INIRODUCTION

Thank you for holding this hearing and for thé opportunity to speak with you regarding
over-criminalization in the federatl system.  { head the Federal Detenders of New York, and
togethier with my colleagues from around the-country who serve.in federal public defender
offices or on panels of appointed private atiomeys; we tepresent defendants in federal eriminal
cases who are too poor to-afford lawyers. Nationwide, out clienls comptise over 80 pereent of
all federal defendants.

I am honored 1o speak with vou at this time of great erisis and great opportunity for the
criminal justice system. ‘The crisis isobvious-from the truly staggering rates of incarderation in
the United States — rates that set us far-apart from our own Ametican history and from every
modern country in the world: The numbers have become numbingly familiar: with only five
percentaf the world’s pepulation Armericahas 25% of the wotld’s prisoners; one in one hundred
American adulls is.-incarcerated; and one in thirty is under the supervision of the criminal justice
system. The federal prison population has increased 1000% since 1980 and has grow at a rate
three times higher than state prison populations in the past 10 years,

Inrecent years, mass incarceration has been heavily criticized from both the Teft and right
side of the politieal spectrum. Conservatives denobunce the unnccessary and unwise fiscal costs,
the assaull on personal liberty, and the harshness of a systerii that has become immoored fiom
foundational religious principles suchi-as redemption and mercy.: Liberals foeus theircritieismon
the social injustices created by the vastly disproportionate number of poor and minority
defendants arrested and prosecuted, and the resulting damage o the families and communities
Teft behind. :

The great epportunity for the criminal justice system is precisely that both sides ave now
vigorously airing those concerns. - Government accountability and commitmsnt to individual
liberty are not ideological issues, and a growing consensus is emerging that fundamental
American values are advanced when we exercise a measure of restraint in the proseéution of
criminal laws. As the late Professor William Stuntz wrote in his recent, final book, “The
Collapse of American Criminal Justice” (o distinctly non-partisan critique of the justice system):
“Legal condemnation is-a necessary but terrible thing ™~ to be used sparingly; not promiscucusly.”

The Task Force on Over-Criminalization deserves great eredit for reminding s of that
honorable- American tradition and for investigating ways-to return to-it. Here, I discuss the
federsl criminal justice system from my perspective as a foderal public defender and offer
thoughts about how the damaging effecls of over-ctintinalization: cam be addressed.

I
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L Over-Criminalization: A Defender Perspective

Commentators mean many different (hin gs when using the term “gvetieriminalization™ in
‘the context of the federal eriminal justice systen. This is:so because “over™ deéscribes almost
everything about the curment system. The term can beé uséd to-describe:

s the sheer proliferation in the number of eriminal faws (the federal criminal code
fias tnereased to-over 4 000 critmes, about double what it was in 1970 and one
third more than 198075

e the vastly expanded enforcement of those laws (100,366 persons were charged
with federal crimes in 7010 p from 39,914 in 1980, 66,341 in 1950, and §3,963

in2000),2

=+ the explosionin the prison population (from a federal inmate population of
24,252 in 1980't0: 209,771 2010, and growing at o pace three times fister than
stane inmates between 2000201037

s the high rategof pretrial detention (in 1984 before passage of the Bail Reform
Act, 74% of defendants were released onbail; last year 34% were released);

s the ever muliplying number of conditions and restrictions associated with
probation or-supervised release (including life time terms of supervision, fnvasive
peiile plethysmograph; limitations or contact with farily and fnends DNA
collection for everyorie, residency restrictions, and many others);* or

e the large number of collateral consequences that attend most convictions, often
affecting hiot only the individuals convicted but also their fanilies (restricting
aceess to publichousing, employment opportunities, government benefits
mchuding nutrition assistance, loans for education, accessto professmna}
licenses, and civic participation xm]udzng Voting and jury service).?

The Task Force has alveady heard from numerous withesses about many of those topies.
Bryan Stevenson spoke eloqueéntly about the human toll of severity and over-incarceration. Mare
Levin, froni Right on Crime, testified about the fiscal costs and the damage to traditicnal notions
of federalism.  And Mathias Heck, a prosecutor, and Rick Jones, a-defense lawyer, spoke on
behalf of the ABA and NACDL, respectively, about the ever-expanding colluteral consequenices
that attend criminal convictions — consequences that impede suu,essﬁd rehabilitation and
productivity, and ultimately barm public safety

As part of today's panel on the effects of over-criminalization, I will discuss two
additional harmg that perhaps receive less sitention in public discourse: (1) damage to the
traditional role of the American jury; and (2) the strain on defender resources and lack of parity
between defenders and prosecutors: Beth developmems have troubling consegquences for the
quality of justice in America,

A. Qver-Criminalization: The Demise of the Jury-and the Age of Inquisition

Ifthere is a-single defining featire 6f the American jistice system, it 15'the jury. “The
Constitution's insistence that ordinary citizens stand as a check on the govermment’s-power to
deprive individuals of life or liberty expresses one of America’s highest commitments to

T
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restraining government overreach. Indeed; jury service is the most direct and meaningful form
of demoeracy most citizens will ever-exercise.

Sadly, we are now witnessing the decline of this great institution.. In'its place we-are left
with the govermmient itself, via prosecitors, determining guilt, innocence, snd punishment, with
little check from other actors. I the federal ctiminal justice system today, 4 mere 2.7% of
‘defendants exercise their right to'a jury trial, Asthe Stupreme Court stated two years ago in
Lafler }:, Cooper, “erimingl jistice today is-for the most part a systeni‘of pleas tot a system of
trials.”"

This “system of pleas™ is not reuted in raditional American values.. For the first haif of
ourcountry’s history, pleas were Iooked apon with disfaver, and at times found to be
constitutionally suspect.” Even throughout mostof the 20% Century as guilty pleas became a
routine part of the crifminal justice system, they did not represent the overwhelming feature of
criminal justice in the way they: do today. A mere 30 years ago, the trial rate in federal court was
five tithes higher thar itis today.’

1. Why dre Federal Trials Disappearing?

So what caused therecent precipitous decline in trial rates? Most scholars point to the
significant changes in federal criminal faws beginning in the mid-1980s that corvespend precisely
with disappedring trials, including (1) the combination of greatly increased severity il sentencing
laws, {2) woprecedented rigidity inseritencing via mandatory minimurms and sirictly enforced
Sentencing Guidelines, and (3) the enactment of the Bail Reform Act which greatly reduced the
nuniber of accused persons who were released pending the determination of their guilt,

These ¢hanges brought an enormous shift in power from judges and juries to prosecutors,
The: shift occurred because prosecutors, who always had unfettered charging discretion, now
became empowered to determine sentences with nearly the same esse, This mieant that
prosecutors could create stark differences in‘the amount of time an accused person faced based:
on nothing more than whethet the person wenit 1o trial - the so-called “wrial penalty.” Prosctutors
used that leverage chiefly to pressure those charged with orines to-either cooperate o plead
guilty. And as the 97% plea rate has shown, prosecutors used that new found power liberally.

Prosecutors have been:most prolific about using their leverage in drug cases. In 1980, of
the 6,343 persons charged with Tederal drug erimes, niearly 25% went ta trial.? 1n 1990; three
times the number of people were charged -« 19,271 < andionly 16.9% went to mak 9 Ry 2010,
28,756 people were charged with federal dmg erimies; and only 2.9% went to trial. ! A big reason
is surely that the trial pcnalty indrug cases is'd sentence three titnes #s long as'the sentérice for
those who plead guilty.”?

Althotigh the statutes carrying five and. 10-year mandatory minimuth sentences were
nigant by Congress to apply only to the most seriots offendérs - managers of drag trafficking
organizations:and the leaders-and organizers of the operations, réspectively -= thiey have been
used far more indiscritninately, capturing mostly Iower level offenders. This happens because.
the tole in the offense does not actually triggér a mandatory sentence -- the weight of the drugs
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involved does.” Thus, even a minor participant in-a largér conspiracy can face the most
draconian of sentences.

The visible exaritples of injustices relating to the trial peralty 4ré those where defendarnts
turn down a plea offer; go to trial, and suffer an extracrdinary senternce as:aresult. One such
example from my home district 1§ United States v, Midyer, 07 C£. 874 (KANMNE.DINY. Juné
17,2010). Tyquan Midystt was charged with selling small quantities of crack cocaine at the Age
of 26 aftet a short lifetime of substance abuse which began at the age of 14 whenhe was in foster
care. Hewas charged during the time when the 100:1 crack/powder cocaine disparity was still in
effect. His-Guidelines range called for approximately 7-9 years imprisonment; but he faced 1,10+
year mandatory minimum (absent the crack/powder disparity, his Guidelines range would have
been roughly 4:10:4 1% years). He lurned-down the “offer” of a mandatory 10 years at which
point the Government filed a “prior felony information™ pursuant to 18 U.S.C. §851. Section
851 allows prosecutors: to double or increase to life the alrcady steep mandatory misitmuny if a
defendant has one or two prior convictions for selling or merely possessing drugs; no matter how
old, and no matter if no jail time was imposc:d.M Midyett went fo tidal, lost; and was sentenced to
themandatory mininium of 20 years. It was a sentence four times:longer than even the
Department of Justice had claimed was fair -- before he ‘went to trial.

The stoty of Tyquan Midvett is relaved by United States District Tudge JTohn: Gleeson,
himself a former ptosecutor (and not 4 sheépish one), in arecent opinion he authored tegarding
another sentencing. That case, United Stares v. Kupa, 11 Cr. 345 G (BDN.Y. 2013),
represents the less visible, yet far more common scenario in which mandatory minimum
sentences regularly distort the justice system.” Cases ke Kupa’s - and his co-defendant Joseph
[da -~ are stark examples of why we see trials disappeating,

Kupa was charged with being part of a conspiracy to distribute cocaine and faced a 10-
year mandatory minimum. Because he had prios convietlons for marijuana distribution; he 'was
subject to the filing of a prior feloriy information = just like- Midyett had been. The prosecutot
initially offered a plea agreement of roughly 9-11 years in prison. Kupa tarted it down, As the
trial approached, the prosecutor informed Kupa that it he went to trial the government would file
a prior felony information containing both of his prior marijuana convictions, The result would
be'a mandatory life sertence after conviction.. Ultimately, Kupa agresd to yeta-different “offer,”
pled guilty, and ‘was sentenced to 140 monthsimprisonment. Assuming he lives to the age of 73,
his trial penalty would have been-anadditional 30 years imprisonment. Indeed, even the mere
consideration and planning for trial cost him three years — the difference between his first offer
and the last. k

Kupa's co-delendant, Ida, was considered by the Government to-have played a minor role
in the:conspiracy, yet it charged him with-a count carrying a F-year mandatory minimum. To
persuade him to plead guilty, the prosecutor agreed 10.a roughly five-year prisun term. - Like
Midyett, had he pote to trial, the etfect would have been a doubling of his sentence: -- for
someong the govermment itself believed played a- minorrole.

The Kupa and Ida scenarios aré hidden fromi any statistical compilation, vet they
represent routing business in federal courts: When Judge Gleeson questioned the prosecutor

4
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about why the United States Attorney was using the threat-of a prior felony information to coerce
a guilty plea, the prosecutor claimed that the decision was based-on an “individualized
assessment™ of the defendant and gehericatly listed-things such as “the seriousness of the
defendant’s erimes, the defendant’s role in those crimes; the duration of the orimes, and whether
the defendant uséd or threatened communities and society as 4 whelc ” To:that, Judge Gleeson
responded:

That sounds nice; but'actions speak louder than words. Whatever the result of the
“individualized assessment” with regard to Kupa, he wag indisputably stuck-with-a prior
felony information — and a life sentence - only if he went to trial, and he was indisputably
not stuck. with it only ifhe pled guilty: Despite the government’s patter, there 'was only
orie individualized consideration that mattered in his-case, and it was flat-out dispositive:
Wag Kopa insisting oma tfial ornot? Ifhe was, he would have to pay for a nonviolent
drug-olfense with a mandatory life sentence, a sentv.nce no.onecould réasonably arpue
was justified.

Even proponents of severe sentences carinot reasonably ¢laim that severity should be
determined almost exclusively by an dcoused pérson’s deciston to exercise the constitutional
right to-a jury ‘trial.. And yet that is the result of granting so much unchecked power to
ProSEcutors.

2. Why Should We Care that Criminal Trials Aie Disappearing?

Some defenders of the current state of prosecutorial control and mass incarceration
essentially respond, *So:what?" Those commentators make-the claim that increased
prosecutorial power and the steep rise in rates of imprisonment worked: over the past thiee
decades to reduce erime dramancally =30 much 5o that the fradeofls in the Toss of individualized
justice-and faitness are worth it."* Whatever one might think of the merality of that trade off; the
evidence shows they are sitiply wrong.

Two of the' meost highly respected cri rmno]ogy scholars, Professors Michael Tonry and
Pavid Farrington, have convineingly:shown that mahy other western countries, including
Canada, experienced a tise and fall in crime rates that closely mirror those of the United States

over the past several decades, yet none of those countries saw a significant increase in

incarceration rateb - mych less.am increase remotely-close to the quadrupling of ratesiin ths
United States.'® And the vast majority of researchers agree that no matter one’s view of how
severe penaltics-ought to be, severity of pumshmcm as-amethod for reducing crime 18 almost
certainly the weakest msthod of those available.!’

So what are we sacrificing in the name of a benefit most researchers think is not-
existent? Sadly, theanswer is an awful Tot. Jury trialsare a vital part of the criminal justice
sysiem not just for the symbolic role they play in our constitutional democragy. They are vital
becduse they dctually represent the best mechanism in the history of the world for sorting facts;
separating the guilty from the innotence, and holding the government to aseount ina responsible
and transparent way. ‘
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We know that even with the checks and balances that exist-at tiial, mistakes getmade.
The revelations in the past decade from the Innoeence Praject in which over 300 people have
been conclusively proven innocent through the use-of DNA evidence, including 18 people who
were sentenced to death, has demoenstrated this point bevond any doubt: But perhaps one of the
most: shocking statistics to those not familiar with the criniinal justice system is'that aver 10
percent of those: conclusively shown to have been innocent had pled guilty.

Of course, a tiny fraction of all cases are subject to conclisive proof of mnocence. Butas
United States District Judge Jod Rakofl' noted in‘a recent speech entitled, “Why Ininocent People
Plead Guilty,” if even a small fraction-of accused persons are wrongfully convicted, the raw
numbers are staggering. A mere 5% errorrate in the federal courts would mean that more than
1,000 innocent people are curtently iricarcerated in federal prisons,

Wher I think about the possibility of m innocent person pleading guilty, Tthink'ofa:
recent ¢ase from my office. Justin Rodriguer'® was charged in the Southern District of New
York with robbing a grocery store in the Bronx by holding up the clerk at gunpoint. The:
evidence included a confident eyewithess and the store’s seeurity video. The likely sentence was
in the range of 20 t0 25 years, much:of it mandatory, because of My, Rudrigdez’s pnor record
and the gun enhiancement pepalty provisions of 18 U.S.C. § 924(c).

Mr. Rodriguez insisted that He was innnce'm. But he was a recovering heroin addict, had
a long tap sheet, and no one believed him, ‘We 'were assigned to his case; and to be Honest; even
our lawyer-and her investigator were skeptical of his claims. Butthey dug into the case the way
great professionals dig in regardless of what'a case looks like at the outset. They started finding
pieces of evidence that-dida’tadd up: The han in the videéo had tattoos on hiis armé that dida't
seem to match Mr: Rodrignez’s. - Our attorney went to the prosecutors, but the prosecutors were
ot convineed., They thought there were explanations for why the video might appear different
or possible ways:that his arm’s appedrance could have been altered. We filed a tiotiot t¢
suppress the identification of the eyewithess because of how unreliable it was. The prosecutors
stronghy objected in a lengthy briefin which they explained all the reasons why our client was
chviously guilty.

In the meantime, our investigator followed up on the places that Mr. Rodriguez might
have been during the time of the robbery. -Mr. Rodriguez was nmrried, had a yoting daughier,
and had been steadily putting his life back fogether after recovering from years of substance
abuse. He couldi®t recall precisely where he had heen at the time oF the robbery. Our
investigators went to one of many places he mentioned 4s a possibility 4 ¢hildren’s furniture
store where hie'and his-wife had returned a chair for his daughter. They retrieved the security
video from the day of the crime, and stre enough, it showed Mr: Rodiignez and his wife. They
were at the furniture store far from the robbed grocery store at the time of the robbery. We
presented the evidence 1o the prosceutors, and they dropped the case.

I'think of that case because I wonder what would have happened if we had not been so
diligentand lucky in finding that security video.  What if'the government had offered M.
Rodriguez a plea offer to. 10 years tather than the 25 he faced after a trial? Given his criminal
record and the evidence against him, he could have sasily decided that a guilty plea was his best
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option. By pleading guilty, he could cnsure his release from prison intime for his daughters
teenage years rather than missing her childhood entirely: And as his lawyer, I alimost surely
would have agreed — and possibly even encouraged him, an innocent man; to plead guilty.

Trigls are vital not just for the case:at hand but for the tessons they teach afl of us;
including defense lawyers and prosecutors. They teach us that cooperating witnesses sometimes
lie. Law enforcement agents sometimes make mistakes, Defendants are sometimes improbably
foolish but not criminally malevolent. Tiia system where plea batgaining is the central means of
resolving cases; those truths rarely come to light. There is a reason the great legal scholar John
Henry Wigmore famotsly said that cross-examination, not plea barpaining, *ig the greatest legal
engine ever invented for the discovety of truth.”

B. Over-Criminalization: The Resource and-Tnformation lithalance

My office, the Federal Defeniders of New York, répresents indigent federal defendants in
the Southern.and Eastern Districts of New York. “Those two federal districts cover all of New
York City, five-counties north of the citv, and Lorg Island, We have a total of 39 lawyers. For
those same two districts; there are approximately 300 federal prosecutors in the ciiminal
divisions of the United States Attorney’s Offices. Thatis:a nearly 8101 ratio even though we
represent more than a third of all defendants.” :

When budget crises hit, we are-hit particularly hard, That is because we-don't have the
ability to-choose what work we will do: we are entirely fesponsive to thie ¢ases and elieiits who
are-assigned to us. Unlike the Department of Justice, we cannot “reprogram” money and shift
enforcement priorities.  And we have no “fat” 1o cut tn our program — 80 % ‘of our budget goes to
the salaries of our already understaffed offices, and the other 20% goes to-things ke rent and
other basic expenises that cannct be cut. Tnour bestyears, we are vastly under-resourced as
compared to the U.S: Atiorney’s Office. Ina bad year like the one we just experienced during
sequestration, we are simply not abie to adequately perferm our Constitutional and professional
duties. Last year my emoployees and I took 12 days of unpaid fufloughs - miore than two weeks
of not being paid - pay that will never be recouped. T was also foreed tolay off several staff
members and léave many positions vacant when others-voluntarily Tef, Our clients and the
cause of justice suffered in-ways that.cannot bie measured, And what is the truly absurd aspect of
the cuts to our office? When we are cut; it dctually costs the taxpayer moire money because the
cases we cannot handle are assigned to private attorneys who are paid statutdry tates at higher
expense.

The disparity in the number of staff only tells part of the story about the resource
imbalance between the prosecution and defense. Federal, state, and local law enforcement
agencies bring additional, vast resources to bear on the cases we must defend.. Increasingly, even
simple factual scenariog call for complicated research and expert services. Prosecutors routinély
use cell phone records and computer data to niake claims abouta person’s whereabouts,
activities, and communications, Those clairs can be cerliral to the determination of someone’s
guilt or inntocence, but they can alse be wrong. Inthe past year, my office has represented
clients against whom cell site-data was incotrectly used-to.allege that they were in plices they
were riot. In other cases, computer “meta data” purporting to show when Gertain documents or
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photographs were created or stored was showit to be inconclusive, contrary o initial government
claims.. The only way to challenge such evideénce is to-hire ¢xpénsive-experts and to spend time
aid money examining the details of the government charges. Sonetimes we public defenders
have neither to spare.

Adding to the imbalance are discovery rules that severely constrsin the defense in
attempting to gather informiation. Unlike the Federal Rules of Civil Procedure, which encourage
full factual disclosure incivil cases through the use-of such devices as document requests,
interrogatories, and-depositions of relevant withesses, criminal defendants receive only the barest
of information. Notonly are defendants unable 1o depose witnesses against them, there igno
requirement that the government inform defendants of the identity of the witnesses againist them
‘until the very moment the witnesses are celled at trial. Norare defendants typically given aecess
to witness stateinents until the eve of trial at the carlicst. And the government and law
enforcement have virtually unchecked discretion to decide whether they must disclose evidence
tending to show a'defendant’s innocence to the defense, a situation which recently promipted a
prominent Reagan-appointed federal appeals-court judgeto declare: “There is-an epidemic of
Brady violations abroad i1t the land.”

C. Qver-criminalization:  The Way Forward

These resotree and information imbalances when combined-with the awesome power
prosecutors wieldin making charging and sentencing decisions create a justice $ystem that'is too
one=sided to expect anything other than 4 “promiscuous’™ use of the crinvnal laws. The resulting
state of midss incarceration, with its human and. fiscal toll and its damage to the cause of a.
transparent and accountable demoeracy, is the inevitable Tesult of policy decisions granting
prosecutors too- much control over the entire course of a crlmmal case — from the initial charping
decision to the final sentence.

The good news is that thers sxe straightforward, common sense refoims that would retun
the criminal justice system to its more traditional form.

o  Congress should work to alleviate and ultimately cllmmale manaatory minimum
sentences. They do not result in more uniformity in sentencing; viot'do they réflect
the serfousness of offenses. They only diminish the traditional rale of jurics and
judges, reduce transpareicy, and provide pmseuutors with 'enetmous; unchecked
pPOWer.

» - In particular, Congress should eliminate the truly dr‘moman penalty provisions.of
I8 U.S.C.§ 851 and 18 U.S.C. § 924(c). They distort the criminal justice sysiem
beyond all recoghition by threatening defendants with decades and sometimes life
in:prison for offenses far lesy serious than many others that carsy much loveer
sentences.

s When Congress amends sentencing laws to make them miore just; it should make
them refroactively applicable. If a sentence imposed the day aftera law is passed
would be considered unjust, surely it wasunjust the day before the law passed.
Judgnsents invelving the highest of stakes should not be left 1o the fortuity of
legistative timing.
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e Congress should increase funding for public defenders and other appointed
counsel so that the large resonrce disparities that currently exist between
prosecutors-and defense counsel for the poor can be ameliorated. The'quality of
justice dispensed in federal courts should nat depend so heavily on the size of
defendants’ wallets. k

@ Eongress should support expanded discavery in ¢riminal cases. More information
will only resultin a better truth-seeking process. In appropriate cases where there
are compelling individualized reasons for prosecutors to withhold cerfain
evidence, they should be permitied 1o do so.. But the baséline standard should be
greater disclosure: k

There are, of course, many other reforms that vould improve the quality of justice in
American courts, but those five changes would dramatically improve our system and help to
solve the problem of over-eriminalization.

Coniclusion

Every time naw [aws are passed that expand the crimingl code, increase severily, or
impose mandatory sentences, proseeutars aceinmulate more unchecked power. When that
hiappens; it is niot stuprising that the authority will be.abused. We have a system of ¢checks and
balances precisely because we believe ina nation of laws; nota nation of men, As John Adais
famously said on the éve of American independence: “There is danger from all men. The only
maxim of a free government ought to be to trust no man living with power to endanger the public
liberty.”

Again, I'am profoundly grateful to-the Committes for reminding us all of these preat
principles. ‘

'See, e.g, John Baker, Jrisdictional and Sepavarion of Powers Strcte gies to Limit the Expanision of
Federa'z' Crimes, 54 An. UL L. REv: 545 (2005).

% Judicial Facts: 'md F1gures Table 5 1 avallable at
WWW.USCOUES: BOV/ BRSO ialFacisandFigures/ 2012/ Table 50 L.odf ; see-also, Sara Sun
Beale, The Many Faces of Cvercriminalizotion: - From-Morals and Marress Tags to Overfederalization,
54 AN U L REV. 747, 755 (2005).

*HINDELANG (.RIMINAL JUSTICE RESEARCH T FR UNY, AT ALBAN\!, S()UR( EBCOK-OF CRIMINAL

JUSTICE STATISTICS ONLINED]L6:30.201 0 (Kathleen Maguire ed.) available-at

i’tm iy albany edu/sourdebon feo302010, pdz‘ (showing state pnsOn populations grew al a pace of
A% from 2000-200%; whereas the federal rate of growth was 4. 1%),

‘See generaily Guide toJudiciary Policy, Ch. 2: Cenditions of Supervision (2014); Jonathan Hitz,

Removing Disfavored Faces firom Facelioak: I' he Freedom of Speech Implications of Banning Sex

Offeriders from Social Medio, 89 Tnd. L1, 1327 (2014); 18 K1.S.C: § 3663A (restitution): 18 1.8.C.§ 3600

(DNA testing); 18 U.8:C. § 3583 (supervised release terms and conditions).
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YSee ABA, National Inventory of the Collateral Consequences of Conviction, available at
hptp:/iwww abacolfateraleonseguentes.org(cataloguing collateral consequences fnall U.S: jurisdictions).

1328, Ct 1376, 1388.(2012). , ~

See, ¢.g., Ronald Wright, T¥ial Distoption-and the End of Invocence in-Federal Crimnal Justice, 154 U.
Prrn. Lo REV. 79, 91-92:(2005):

*HINDELANG CRIVINALJUSTICE RESEARCHE TR, UNIV, AT ALBANY, SOGURCEBGOK OF CIIMINAL
JUSTICE STATISTICS ONLINELBLS.22.20 10 (Kathleen Maguire ed.), )
hitp:fwww.albany edw/sourcebook/pdft5222010.pdf (shawing that in 1980, cut'of a total 0F 36,560
defendants “disposed of in U:8, District Courts,” 6,816 défendants ' were convicted ar acquitted-after tejal
(18.6%), whereas the corresponding nambers for 2010 weie 2,746 out.of a total of 98,311 (2.7%)).

*1d at1bl. 5:37.2010. L

B

M. ;

“See Human Rights Watch, A Offer You Can’t Refuse: How US Federal Progecutors Force Drug
Defendanis to Plead Guilty {Dec. 5, 20133, http:/www.hrw ore/node/ | 20896 ssction/11.:

BSewr United States v. Dossie, 851 'FSapp2d 478 (EDN.Y. 2012} providing a thorough explanation of
the history and rationale of federal mandatory minimum sentences in drug cases). ;

"“The term “prior conviction for a felony diug offense™ includes simaple possession of drugs, which can
include misdemeanors. hn-states where misdemeanors are ponishable by more than'one year (such as
Colorado, Connecticut, Jowa, Maryland; Massachusetts; Michigan, Pennisylvania, South Carolina, and
Vermont), and includes diversionary dispositions where the defendant was not.convicted in state court. It
also places no-Jimit o how old the conviction or-diversionary disposition can be.

BSee; e.g, Willizm Otis. Starement of Willion G- Otis Before the: House Judiciary Commitiee Gver-
crinvnalization Fask Force of 2004 Hearing on “'Penalties” (May 30,.2014),

" Michael Tonry & David P. Fardington, Punishmient and Crime Across Space and Tiwe, 33 CRIVME &
JUST. 1'(2006). ) |

VSee Nat’l Resource Council, Tie Growih of Ingcarceration in the United States: Exploring Causes and
Consequences 13440, 337 (2014) (examining empirical studies:and concluding that because the marginal
deterrent effect of long seatences, ifany, is so small and so far outweighed by the increased costs of
inearceration, long sentences are “not an-effective detervént™); Dandel Si Nagin, Detervence in ihe Twenty-
First Century, 42 Crime & Justice 199,202 (“[Ljengthy prison senténces cannot be justified ona
deterrence-based, crime prevention basis.™); see also Francis T. Collenezal., Prisons Do Not Reduce
Recidivism: The High Cost of Ignoring Science, Prison Journal 91: 488(201 1) Steven N, Durlaut &
Daniel S. Nagin, fiprisonnient and Crime: Can Both Be Rediced? 10 Criminology & Pub. Poly 13; 37
(201 1), Michael Tonry, Purposes and Funcrions of Senfencing, 34 Crime & Justice: A Review of
Research 28-29-(2006); Jlyana Kuziemko & Steven D. Levitt, dn Empivical drudvsis of Imprisoning Drug
(ffenders, 88 §. of Pub. Econ. 2043, 2043 (2004) (“[1]t is unlikely that the dramatic increase in'drug
imprsonment was cost-effective™; )

" “Jostin Rodriguez” is not our client’s real name, For privacy’s sake, T have changed it

" Roughly 75% of federal defendants i the SDNY and EDNY require appointed counsel. My office
represents every defenidant with whom we do not have a conflict. “The tost common conflict arises from
wulti-defendant cases — in which we can répresent only one deferidant. The: remaining defendants are:
represented by private attomeys who:serve on-the Criminal Justice Act Panel:and are paid statutory: hourly
rates.
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Mr. BAcHUS. Thank you very much.

At this time, we are going to have questions from Members. I am
going to go directly to Mr. Scott, and I will reserve my questions,
if there is enough time.

Mr. Scort. Thank you, Mr. Chairman.

I wanted to thank all the witnesses for their testimony and ask
Judge Keeley, on mandatory minimums, I want to thank the Judi-
cial Conference for their opposition to mandatory minimums. They
have been studied. They violate common sense. They discriminate
against minorities. They waste taxpayer money and frequently re-
quire judges to impose sentences that violate common sense.

Now, if we eliminate mandatory minimums, not just in the
Smarter Sentencing Act but in the Safety Valve Act that would
allow judges to sentence below the mandatory minimum when the
sentence violates common sense, would the departure from the sen-
tencing guidelines be an appealable issue?

Judge KEELEY. Yes, as I noted in my comments, whether it is a
departure specified under the guidelines or variance pursuant to
the 3553(a) factors of the Sentencing Reform Act, it is reviewable
on appeal for reasonableness, so no judge has unfettered discretion
in that area.

Mr. Scort. Thank you.

Judge Saris, on the retroactivity, you mentioned the fact that
those who got retroactive benefit last time recidivated at a rate sta-
tistically insignificant. In fact, is was actually a little lower than
those who did not, is that right?

Judge SARIS. Yes, it was.

Mr. SCOTT. Are there any statutory barriers that we need to look
at that slow up the work of the Sentencing Commission?

Judge SARIS. That slow up our work? No. I mean, if I had a wish
list, I could probably go through them.

But I think right now, we are a bipartisan commission working
at the crossroads. I think we feel as if we have worked well with
Congress. We feel as if we have our hearings. At this point there
are no statutory barriers to doing what we want.

There are certain things that we would love, but the commission
at this point feels as if we are able to work very well on the whole
area of recommending changes to the Congress, as well as doing
our own work with respect to the guidelines.

Mr. ScotT. Thank you.

Mr. Heaphy, are you prepared to discuss prison issues?

Mr. HEAPHY. Yes, I think so.

Mr. ScotT. Okay, can you tell me some prison programs that
help reduce recidivism?

Mr. HEAPHY. The Bureau of Prisons has created a reentry coordi-
nator position in every Federal prison. Director Samuels has an as-
sistant director who focuses exclusively on reentry programs.

It is imperative that we spend time for people, men and women
who are incarcerated, to develop skills so that when they get out,
they can be productive. In our view, the vast majority of them want
very much to make choices that are productive and not criminal,
but they need assistance.

And there are programs from anger management to substance
abuse counseling to job skills, educational programs from GED on
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up to college classes. We are working very hard in Virginia, actu-
ally, to get some of the online content providers like Liberty Uni-
versity to provide content to the prisoners in the Virginia system.

There is a great bipartisan movement across the country to pro-
vide more of these very tangible services to those who are incarcer-
ated, to help reduce recidivism when they get out.

Mr. ScorT. Have those programs been studied to ascertain
whether they are effective?

Mr. HEAPHY. Those studies really are ongoing because a lot of
those programs are new. Anecdotally, we have lots of evidence that
they absolutely work.

And the Second Chance Act, which I think you pioneered, has
been hugely successful. And we would urge that it continue to be
fully funded.

Mr. ScorT. What about employment programs like Unicor?

Mr. HEAPHY. Unicor also provides tangible skills to those incar-
cerated. That translates to job opportunities when they get out. If
Unicor also provides a bonding opportunity or certification for those
incarcerated, then those are very portable skills that are used on
the outside.

Mr. Scott. That pays for itself, is that right?

Mr. HEAPHY. Absolutely, it does.

Mr. ScorT. And the recidivism rate for those who have had the
opportunity to get into Unicor, how does that compare to the gen-
eral recidivism rate?

Mr. HEAPHY. I can’t give you a specific figure, but absolutely
lower, Congressman.

And it makes common sense that when you have a skill, and you
can get a job, then you are less likely to make a criminal choice.

Mr. ScorT. And the opportunity to get into Unicor, as I under-
stand it, is a great management tool?

Mr. HeapPHY. It is. It enforces discipline within an institution,
and people who are involved in prison programs generally have a
lot fewer disciplinary actions when they are incarcerated.

Mr. ScorT. Can any of the panelists discuss the need to get a
mens rea requirement before we prosecute people?

Mr. HEAPHY. The vast majority of criminal statutes do include a
specific mens rea standard. There are some, however, that do not.

The department believes that there is a role for the very careful
use of some strict liability offenses where there are highly regu-
lated industries that impact health and safety or environmental
protection. There are occasions when we believe statutes that pro-
vide for strict liability are appropriate. They just have to be very
judiciously used.

Mr. Scort. Thank you, Mr. Chairman.

Mr. BAcHUS. Now the Ranking Member and the former Chair-
man of the full Committee, Mr. Conyers.

Mr. CoNYERS. Thank you, Mr. Chairman. I welcome the contribu-
tions of the witnesses.

I can’t emphasize too much how important this Task Force is in
the Judiciary Committee, and I am so glad that this discussion is
taking place.

Judge Saris, the commission’s own impact analysis demonstrates
that 70 percent of the 51,000 inmates eligible for the “drugs minus
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two” amendment are of color, Black or Hispanic. Would you agree
that denying retroactivity would disproportionately impact minori-
ties who have already been prosecuted and sentenced at dispropor-
tionate rates?

Judge SARIS. Let me start off by saying we haven’t made our de-
cision yet. We vote next week, actually, next Friday. I am back in
D.C., 1 o’clock, we vote. So we have not yet made a decision on
retroactivity.

We have, however, held extensive hearings, had innumerable let-
ters from everyone from law enforcement to the courts to people
from the various stakeholders groups, religious groups, prisoners.
We have heard from everyone. And we will be making that decision
next week.

What I will say is that mandatory minimum penalties and our
drug sentencing scheme overall have had a particularly significant
impact on racial and ethnic minority communities, and that more
than 70 percent of offenders subject to mandatory minimums are
minorities, Black and Hispanic.

One of the reasons for that is, especially Black offenders, they
have qualified for the safety valve less, so that the mandatory
minimums have disproportionately affected minority populations.

Mr. CoNYERS. Thank you so much.

Could I ask for the opinions of Judge Keeley and David Patton
on the same issue, please? Thank you.

Judge KEELEY. Thank you, Ranking Member Conyers. I wanted
to remind everyone that our committee, the Criminal Law Com-
mittee, did have authority from the Judicial Conference to make a
decision regarding retroactivity. And at our June meeting of the
Criminal Law Committee, we voted by a large majority in favor of
making the “drugs minus two” amendment retroactive.

Mr. CoNYERS. Thank you.

Mr. Patton, would you comment on this, if you choose?

Mr. PAaTTON. I think it is safe to say defenders would strongly en-
courage the commission and Congress to make any ameliorative
changes retroactive.

It really does not serve the interest of justice for the amount of
time somebody serves to just depend on the fortuity of when the
law goes into place. If it is an unjust sentence, it is unjust for those
people serving the time now, in addition to people who will be sen-
tenced tomorrow.

And it would, I think, greatly help to ameliorate some of the ra-
cial disparities, the significant racial disparities, that we see in the
system.

Mr. CoNYERS. Thank you.

My last question is directed to Judge Saris, Judge Keeley, and
Mr. Patton, and here it is. Congress intended mandatory mini-
mums to be imposed against drug kingpins, but as we found out,
it is often low-level offenders, often people of color, who receive it.

Does this comport with your experience?

Judge SARIS. I am just going to jump in, because Congress asked
us a few years ago to do a study on exactly this issue, and we
issued our report in 2011. And at least as of that time, we studied
it, and in fact the mandatory minimums, as we said, apply very
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broadly, not just to serious and major drug offenders, but they are
also applying to street-level dealers, couriers, and mules.

Now many of those get safety valve relief, but they are being hit
at very high levels with convictions of statutes carrying mandatory
minimums, and particularly the street-level dealers are, in the end,
subject to them.

Mr. CoNYERS. Thank you.

Can I finish, Mr. Chairman, by asking Judge Keeley to weigh in
on this, please?

Judge KEELEY. As you know, I speak for the conference, and the
conference for 60 years has opposed mandatory minimums. One of
the basic reasons we have opposed it is because of the
disproportionality in sentencing that results by treating similarly
offenders who actually may pose very different risks to society.

And so to the extent that the statistics demonstrate that that
disproportionality affects the African-American and the Hispanic
community in a more disparate fashion, that is a result of the fact
that mandatory minimums are viewing an offender who isn’t simi-
lar in a very similar way, instead of individually, which is the way
sentencing ought to result.

Mr. CoNYERS. David Patton, would you give us your opinion?

Mr. PATTON. Absolutely. To your initial point about the fact that
mandatory minimums sweep in people that they were not origi-
nally intended for, I think that the evidence is in. That is abso-
lutely the case.

Congress intended for mandatory minimums to apply to man-
agers and organizers of large-scale drug organizations, and instead,
they have swept in much lower level offenders.

Mr. CoNYERS. Thank you all very much.

Thank you, Mr. Chairman.

Mr. BAcHUS. Thank you.

At this time, I recognize the gentleman from New York, Mr.
Jeffries.

Mr. JEFFRIES. Thank you, Mr. Chairman.

Let me first just thank the distinguished panel for your presence
here today, and, of course, your tremendous service to our country.

Let me start with Mr. Patton.

It seems to me that there are four primary actors in the criminal
justice system. You have the prosecution, the defense, the presiding
judge, and the jury. But if you have a trial participation rate—I be-
lieve the number was 2.7 percent—it seems to me that the course
of the criminal prosecution, as you point out in your testimony, is
largely determined by only one of those four actors, the prosecu-
tion, to the exclusion of the other four contemplated to bring about
a just result in our constitutional system. Meaning the presiding
judge, largely excluded. Certainly, the jury, largely excluded. The
opportunity to mount a meaningful defense, largely excluded.

So the system is out of balance, in my view, I think it is fair to
say.
What would be your recommendations in terms of how to restore
some balance to the system in a manner that allows for meaningful
engagement and participation by all of the actors in a criminal jus-
tice system, so that we can have a better shot of reaching the most
just result?
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Mr. PATTON. I think the Committee is probably growing tired of
hearing it, but the answer is straightforward in one respect, and
that is to ameliorate and eliminate mandatory minimums.

Prosecutors have always had a great deal of authority, and they
always will, in the charging process. But when they control the
backend of the process as well, that is an unhealthy state of affairs.

And I want to be clear, I am not suggesting—I think most pros-
ecutors like most Americans are trying to do the right thing, most
of the time. But we are a Nation of laws, not of men. We are very
wary, historically, and with good reason, of investing too much
power in nontransparent decision-making. And that is what hap-
pens in the plea bargaining process.

When a judge imposes a sentence, it is on the record. There is
a transcript. It can be appealed. Others can review it. Congress can
look at the reasoning and decide whether or not changes need to
be made.

But charging decisions about whether or not to stack multiple
924(c)s or file an 851 that exponentially increased somebody’s sen-
tences, those are done not transparently and not accountably.

Mr. JEFFRIES. Well, thank you. Let me pick up on that point with
Mr. Heaphy.

Thank you for your service and your testimony, and the progres-
sive positions that are being articulated. But I want follow up on
this point in terms of prosecutorial incentives to move forward.

Notwithstanding the direction I think appropriately that has
been given by the Attorney General, in the context of a U.S. Attor-
ney receiving a performance evaluation, a line attorney, is it nor-
mal practice that that performance evaluation is based in part on
their conviction rate?

Mr. HEAPHY. No, absolutely not.

Mr. JEFFRIES. How is prosecutorial advancement determined?

Mr. HEAPHY. It depends on the individual, but it is about judg-
ment. It is about fairness. It is about compliance with our dis-
covery, and obligations, and our legal requirement to provide what
is material and exculpatory to the defense.

I have never, in my 20 years as a Federal prosecutor, been asked
about a conviction rate. I don’t even know what it is, and I don’t
keep track of that for the lawyers in our office.

Our paramount objective is to do justice, and we evaluate our
people on their consistency with the pursuit of that goal.

Mr. JEFFRIES. So how do you measure judgment and discretion,
and the ability to do justice, consistent with what a prosecutor’s ul-
timate obligation is?

Mr. HEAPHY. It is hard to do that empirically or statistically. I
don’t think justice is always reflected in a conviction rate or in a
number of cases handled. It is really a product of a case-by-case
evaluation of whether or not someone is fair, has an innate sense
of justice, and is achieving outcomes that in the view of the man-
agement of the office are fair and are just, and that is what our
people are trying to do every day.

Mr. JEFFRIES. So some have articulated a concern based on per-
formance evaluations being largely measured by conviction rate
and/or enhanced length of sentencing. I am pleased to hear, at
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least from your perspective from what you sit in your capacity, that
is not your view. Hopefully, that is the case across the country.

The other side of the coin is the notion of what are the disincen-
tives for prosecutorial misconduct? Can you cite instances where
examples of bad judgment, perhaps even judgment that crosses the
legal boundary into potentially unlawful conduct, has actually been
sanctioned in a way that every other American citizen has to face
consequences in the context of the criminal justice system when
they make a grievous error?

Mr. HEAPHY. In the Federal system, we have the Office of Profes-
sional Responsibility that very closely monitors, receives com-
plaints, and then investigates allegations of professional mis-
conduct. State bars do the same thing.

There is a doctrine of sovereign immunity, that actors, whether
they are law enforcement or prosecutors, in good faith attempting
to their job, if they make decisions that are later view to be unwise,
are protected with immunity.

But there are tremendous checks and balances internal within
our department to ensure that our lawyers, our junior lawyers on
up to senior decision-makers, are playing by the rules and are
doing what is right.

Mr. JEFFRIES. I think my time has expired, so I yield back.
Thank you.

Mr. BAcHUS. Thank you.

Let me first go to our U.S. Attorney. You mentioned environ-
mental crimes, where there may not be need to be a mens rea.

We have had testimony before this Committee, and I personally
know of two businessmen in my district that were convicted in the
1980’s of violation of environmental statutes.

I have actually looked at the statutes and none of them are actu-
ally criminal statutes. By regulation, it was made a crime, and the
regulation basically said the storing of toxic materials.

In both of those cases, what happened, and I will just give you
one example, a gentleman who was a Vietnam War veteran, a busi-
nessman, bought a piece of property, which had been a business,
an ongoing business. He found on that site some barrels, and he
reported it to the EPA that he had found these barrels. He was told
that he needed to dispose of them.

He then contacted them back and said it was going to cost over
$1 million. He started disposing of them, but they gave him a dead-
line, and he didn’t meet that deadline.

Here was an individual who bought a piece of property, not
knowing there are chemicals stored on it, notified the agency, start-
ed disposing of them. But it was hard to get people to take these
chemicals. That is a very expensive process.

And then going with Mr. Patton, what he is saying, his testimony
on page 7, I can actually see in a lot of cases where the U.S. Attor-
ney’s Office for the Environmental Protection Agency, they have all
the resources. He is faced with a situation of hiring an attorney.
He actually was indicted.

He is offered a year and a day to serve 60 days. He is told that
if he doesn’t accept that, that he could get 10 years. He spent over
$100,000 in the 1980’s on attorneys.
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And what Mr. Patton said, he can go to court. He can roll the
dice. He can pay his attorneys money he doesn’t have, borrowed
money.

But he chooses to take a plea. He is obviously very bitter about
this, because he thinks he has done everything.

And he says to me, “Everybody says, well, why didn’t you go to
trial?” Of course, he’s saying, “I can’t. I can’t risk this. I have young
children.” He has a criminal record. He can’t vote. That is how I
fli)und out about one of the situations. I don’t think many people

new.

Mens rea to me, and you mentioned environmental, so that trig-
gered it. Shouldn’t there be some intent? I mean, is intent to vio-
late the law, even after you notify an agency of something that you
didn’t cause?

Does anybody have any comment on that? And I have been told,
I actually talk to people up here on various Committees and the
Judiciary Committee, former staffers, they said, oh, there were a
slew of these convictions back in the 1980’s. There were literally
thousands of these cases.

Mr. HEAPHY. Congressman, I appreciate the question.

I would not want someone 20 years from now to second-guess
every charging decision. But that said, if that case, just on the facts
as you described and nothing more, came to me today, that would
not be a Federal criminal case.

Mr. BAcHUS. Now it is not. I think it has changed. They do not,
as a matter of policy, prosecute right now.

Mr. HEAPHY. But let’s assume that instead of it being an indi-
vidual, sole practitioner, or someone that has a piece of property,
found the barrels, that it is a company who routinely deals with
hazardous waste, has sophisticated professionals who are aware of
the regulations, perhaps are warned that you must dispose, or you
will face a legal consequence, and they affirmatively choose not to,
knowingly do not, then that probably should be a crime.

And this gets down to prosecutorial discretion. The reality that
we are dealing with, Congressman, is I don’t have enough people,
we don’t have agents, we don’t have enough prosecutors, to deal
with the 100 statutes, the guns, the drugs, the fraud, the child ex-
ploitation, that we face every day, because we have so many people
in prison and our budgets are so stretched.

So in a case like an environmental regulation of someone not ap-
propriately disposing of a barrel of waste, to be honest, that is
anomalous and peripheral matter that I am even less likely to
reach now, because I can’t get my core work done.

It is only if we really look hard at sentencing reform that we in-
crease the amount of resources available for us to get our core work
done(:i, that we are really going to be sustain the system going for-
ward.

Mr. BACHUS. Anybody else have any comment on it?

My time has expired.

Mr. Scott?

Mr. Scort. Thank you, Mr. Chairman.

Mr. Chairman, I don’t know if we usually introduce guests in the
audience, but a group of Sixth Mount Zion Baptist Temple children
just arrived.
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Could they stand, so we know where they are?

Thank you. They are touring the Capitol and wanted to see what
a congressional hearing looks like.

Mr. BAcHUS. So what church?

Mr. Scott. Sixth Mount Zion Baptist Temple church.

Mr. BACHUS. Where are they located?

Mr. ScorT. Hampton, Virginia.

Mr. BacHUS. Oh, okay. That is your district, isn’t it? [Laughter.]

You have an outstanding Congressman. [Laughter.]

Thank you very much.

Mr. Scort. Thank you.

I wanted to follow-up on the questions to Mr. Heaphy.

You suggested that, perhaps, strict liability may not be appro-
priate if health and safety is not a factor. Even if it is a factor, we
have willful disregard to get past the strict liability, and we have
civil fines.

What rational basis would there be even on health and safety
where the people just didn’t know? It is no deterrent effect, if you
didn’t know.

Mr. HEAPHY. Congressman, I think there is a greatly enhanced
deterrent effect, if there is a criminal sanction. When you are talk-
ing about people who work in highly regulated industries like food
and drugs, and the protection of public health and safety, then it
is a policy choice that Congress has made to force those people to
know the rules. And if they do not know the rules, then there is
a criminal sanction.

We had a recent case involving Jensen Farms. This was a busi-
ness that produced fresh fruit, and they had cantaloupes that were
insufficiently washed and they had listeria bacteria on the canta-
loupe. Those cantaloupes got into the stream of commerce of 20 or
30 States and ultimately were tied to 33 deaths because of the in-
gestion of that listeria.

There is no evidence that the two proprietors or the two owners
of the business, the Jensens, intentionally sent tainted cantaloupe.
But because they are operating a business that directly has that
kind of impact on the health, the strict liability misdemeanor of
being responsible for ensuring that that did not happen was em-
ployed by the department.

Mr. ScoTT. You mentioned misdemeanor. That was not a felony?

Mr. HEAPHY. It was not a felony. It was a misdemeanor.

Mr. ScoTT. And civil fines were insufficient?

Mr. HEAPHY. The judgment of the prosecutor in that case is that
if it is a business problem that can be ameliorated by writing a
check and resolving a civil case, it is insufficient deterrence. That
is a policy determination that Congress made, and we, frankly,
agree with it.

Criminal sanction has a greater attention-getting deterrent effect
with corporate entities.

Mr. Scort. But all of this would be limited to situations where
health and safety are involved?

Mr. HEAPHY. Generally, strict liability offenses—the BP oil spill,
for example. There is no one who intentionally injected oil into the
Gulf of Mexico, but it was of such magnitude that a responsible
corporate officer could be held responsible, as could the company.
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Generally, those crimes in that area are highly regulated indus-
tries with sophisticated actors who would have to make it their
business to know the rules and ensure that people are protected.

Mr. ScotT. Highly regulated is an important factor because they
know about the highly regulated nature of the business they are
in.

Mr. HEAPHY. Congress has decided that we will put the onus on
them. Essentially, the public, the person eating the cantaloupe, he
can’t really protect himself. That is why as a policy matter, the
onus is on the company that distributes that to ensure health and
safety is protected.

Mr. Scort. Thank you.

Judge Keeley, you mentioned State offenses should not be tried
in Federal court. Should we repeal the statutes or rely on the dis-
cretion of the prosecutors to reduce the number of State offenses
that are tried in Federal court?

Judge KEELEY. I think the response of the conference would be
that we have always urged Congress to do reasonable review of
s}tlatutes to see if they are still effective, if there is still a need for
them.

So, in those circumstances, it would make sense to review those
statutes. It would, of course, be within the discretion of Congress
to determine whether the statutes should remain in place or be re-
pealed.

Mr. ScOTT. Is the decision to try something in Federal court rea-
sonable if there is a differential in punishment? Should that be a
factor in ascertaining whether or not the Federal Government
ought to prosecute?

Judge KEELEY. Certainly, it is not within the conference’s prerog-
ative to say what crimes should be prosecuted in Federal court for
a particular reason, but we would say that among the factors that
we have recommended to Congress to review, that would not be one
of them.

Mr. Scort. Thank you.

Thank you, Mr. Chairman.

Mr. BACHUS. Back to me, I guess.

Let me pursue again just some of the line I was hearing, and I
know that when people read laws, they say, “Well, Congress in-
tended this.” Many times, Congress didn’t intend.

You read a statute that says you shall not store hazardous waste.
When that statute was passed, I don’t think Members of Congress
realized they were saying that if you buy a piece of property and
discover toxic waste on it, or stored chemicals in barrels, or you
buy a building and there are some chemicals stored in that build-
ing in an ongoing business, and you almost immediately report
that, and you find out what it is and you report it, and the cost
is several times even more than what you bought the piece of prop-
erty for.

I am back to this gentleman, because this is a real example. He
actually said to the EPA, you can just have the property. But he
said, can you just take the property?

I am not sure that Congress ever intended, and it may be a mis-
demeanor, but a civil fine or forfeiture of a property or something
of that nature.
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Do each of you agree that maybe there should just be a tighter
general statute on mens rea? I will just start with you.

Mr. HEaPHY. No, candidly, Congressman Bachus. No matter
what we do, the system depends upon the individual discretion of
decision-makers. And if you came to my office on behalf of that cli-
ent who had the barrel of hazardous waste, again, I cannot imagine
why I would bring that case.

Mr. BAcHUS. Oh, I agree.

Mr. HEAPHY. It just does not make sense without more facts.

But to apply a uniform mens rea standard, without a careful re-
view, case-by-case, statute-by-statute, in our view, it would be wild-
ly overinclusive, because there may be cases, rare cases, with more
sophisticated actors, more persistent conduct, where a responsible
corporate officer should be held accountable as a matter of policy.

And Congress really, again, has passed these statutes in the area
of health and safety, so, again, Congress needs to be explicit, obvi-
ously, when drafting statutes. Generally, they are.

Judges try hard to interpret them, and apply certain standards
to their interpretation. But a blanket standard that would apply
universally we think would be overinclusive.

Mr. BACHUS. Judge Keeley?

Judge KEELEY. Mr. Bachus, as you know, I am appearing here
today as a conference witness, and I can only speak on issues on
which the conference has taken a position, and it has not taken a
position on the mens rea question.

Mr. BAcHUS. Judge Saris?

Judge SARIS. As you know, the commission focuses on penalties,
not on the elements of a crime, so we have not taken a position
there either.

Mr. BAcHUS. Okay.

Mr. PATTON. And I am sure that it won’t come as a surprise to
you, Mr. Chairman, that most of our clients are not facing regu-
latory misdemeanors. [Laughter.]

Mr. BAcHUS. I am sitting here asking these questions and kind
of the elephant in the room is this is maybe a half of 1 percent of
all cases. We are not dealing with the 99.5 percent here.

I read on page 7 of your testimony, I saw this last night, and I
am thinking this is Custer’s last stand almost, but you say my of-
fice of the Federal defenders of New York represents indigent de-
fendants in the Southern and Eastern Districts of New York. Those
two Federal districts cover all of New York City, five counties north
of the city, and Long Island.

You have 39 lawyers. For those same two districts, there are 300
Federal prosecutors—39 to 300.

Now, of course, my first question is, I read that and I didn’t read
the next sentence, of “Well, a lot of them hire attorneys.” But you
have even considered that and you say, even after that, you rep-
resent over a third of those defendants. So over one third of them
don’t. And there is still an 8-to-1 ratio of prosecutors to defense at-
torneys.

Now, there is no way that you can try all of those cases.

Mr. PATTON. And, I would say, Mr. Chairman, that that really
understates the resource imbalance, because that doesn’t take into
account all of the Federal and local law enforcement agencies, and
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all of the resources they bring to bear. And cases require more and
more time and energy these days.

Mr. BAcHUS. DNA. So 90 percent of your budget is for salaries,
so you have 10 percent. I wouldn’t think that you could pay for
many DNA tests.

Mr. PATTON. Well, we can. I don’t want to overstate it. I think
that the Judicial Conference works with us to help us with our
funding.

But it is out of whack. It is thoroughly out of balance with the
resources on the other side of the aisle.

Even a routine case today, not even a complicated case, will often
involve cell phones or computers that need to be examined. The
government will make claims based on cell site data or metadata
on a computer.

These are things that require experts, that require diligence and
time and energy to investigate. And we are, certainly, outgunned
in that regard.

Mr. HEAPHY. Could I jump in on that? The people who are with
me are probably going to be upset that I am jumping in on any
question, but I have to, very quickly.

The Federal public defender, very talented lawyers, only rep-
resent in every district a percentage of all of the indigent criminal
defendants. If a defendant cannot afford counsel of his or our
choice, then they are appointed a lawyer who has to be constitu-
tionally effective. It could be the Federal public defender. It could
be a private lawyer who is on a list from which a judge selects.

But we agree. The department strongly supports adequate fund-
ing of indigence defense. It is important for the system to work ef-
fectively that the resources are relatively balanced, that if a de-
fendant needs a DNA expert or wants to bring a witness in from
some other place, that he be able to do that, and that if he is indi-
gent, that the court pays for that.

The Attorney General has consistently spoken of the need for
adequate funding for indigent defense. I as a trial lawyer, I know
that I am frankly in a better position if my opponent on the de-
fense side is an effective advocate. I think juries want to see a fair
fight. And that is fair. That is the way the system should work.

So we agree with David that indigent defense, Federal public de-
fenders, and the Criminal Justice Act-appointed lawyers need to be
well-resourced.

Mr. BAcHUS. And I guess you mentioned you were a trial lawyer.
I was a trial lawyer and you know if you have the resources, it is
a tremendous advantage.

I have actually sued the railroad, and I represented the rail-
roads, and I appreciate the difference in resources. [Laughter.]

Mr. HEAPHY. You ought to go into environmental defense too.
There is a future there.

Mr. BAcHUS. My people, you are talking about your people, my
people want me to ask this question. How would a requirement
that a person, we are talking about cases where there doesn’t seem
to be any overt act or intention to violate, how would a require-
ment that the person actually acted willfully, did something, not
just failed to do something—but I guess the food case you were
talking about was a failure—but acted willfully to prevent prosecu-
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tion of these types of egregious cases that I have described. And
their characterization is “egregious.”

Mr. HEAPHY. The cases in which we have charged a person or
company for doing something that was not willful, are extremely
rare.

Let me just emphasize again, they are a very, very small per-
centage of the overall number.

But again, there are instances where Congress has made a policy
judgment, and we agree that it is important as a matter of strict
liability to hold someone accountable because they should have
known the rules.

The biggest example of strict liability offense in American justice
is drunk driving. You don’t necessarily have to hurt anyone. But
if you make a decision to get behind the wheel while intoxicated,
you are strictly liable even if you cause no harm.

And again, that is because drunk driving——

Mr. BAcHUS. Of course, that is a willful act, getting behind the
wheel.

Mr. HEAPHY. That is true. But it doesn’t necessarily have to
cause injury.

And I guess what we believe is that there are times when hold-
ing a company or an individual responsible, even if they weren’t
willful, they didn’t take steps to prevent an injury, those rare in-
stances we believe ought to be an arrow in our quiver to use in an
appropriate case.

Mr. BAcHUS. Of course, your case on food, there were deaths.

Mr. HEAPHY. There were, yes.

Mr. BAcHUS. That was sort of different. In this case, it was toxic
chemicals that had been stored there, and only just continued to
be stored there. But there was actually an affirmative act of report-
ing. “I have something here. What do I need to do?”

Mr. HEAPHY. We had a case in our district years ago involving
a pharmaceutical firm that was marketing a pain-killing medica-
tion, OxyContin, affirmatively hiding evidence of its addictiveness.
And in that case, my predecessor in this job had three individual
executives of that company plead guilty because they were respon-
sible corporate officers who should have been aware that the mar-
keting was deceptive. And they pled guilty to those misdemeanors.

Mr. BAcHUS. And I understand, they acted willfully. They con-
cealed, or they were warned. They were cautioned. I understand.

Do you have any final comments?

Mr. ScotT. Yes, Mr. Chairman. Willful blindness is prosecutable
under a mens rea requirement. The problem is when people hon-
estly did not know if it violated some arcane regulation and end up
in criminal court.

I don’t think there is any limitation on civil fines in that situa-
tion. But getting into a criminal prosecution is one of concern.
When you are dealing with health and safety, I guess you can have
different standards.

But at some point, you have to know you were actually commit-
ting a crime.
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Mr. Chairman, I ask unanimous consent that three documents,
one from the Urban Institute,* one from Families Against Manda-
tory Minimums, and a letter from Ranking Member Conyers and
myself to the Sentencing Commission be entered into the record.

Mr. BAcHUS. Well, thank you. In fact, without objection, all
Members will have 5 legislative days to introduce any extraneous
materials or statements, or to submit written questions to the wit-
nesses.

[The information referred to follows:]

*The material from the Urban Institute, “Stemming the Tide: Strategies to Reduce the
Growth and Cut the Cost of the Federal Prison System,” is not reprinted in this hearing record
but is on file with the Subcommittee and can be accessed at http://www.urban.org/uploadedpdf/
412932-stemming-the-tide.pdf
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Families Against Mandatory Minimums (FAMM) is a national nonpartisan, nonprofit
organization that advocates for sentencing laws that are fair, cost-effective, and fit both the crime
and the offender. Thank you for this opportunity to share, once again, our view that mandatory
minimum sentencing reform is essential to any effort by this Task Force to reduce the
unsustainable fiscal and human costs resulting from our expanding federal criminal code and
prison system.

The Problem

Three decades of lengthy federal mandatory minimum drug sentencing laws have driven
dramatic and costly increases in the federal criminal caseload and prison population. A recent
Congressional Research Service (CRS) report' traces the source of the current prison
overcrowding and budget crises to policy choices made by Congress and the U.S. Sentencing
Commission. CRS has identified four factors causing over-incarceration: (1) increased numbers
of federal offenses carrying mandatory minimum sentences; (2) the increase in the length of
mandatory minimums, which has compelled the creation of increasingly lengthy sentencing
ranges under the federal sentencing guidelines; (3) the creation of more federal offenses; and (4)
the elimination of parole.’

Prison populations, costs, and overcrowding increase when more people are convicted,
incarcerated for lengthy prison stays, and required to serve virtually all of their sentences.
Despite a drop in crime over the same period, the number of people sentenced in federal courts
almost doubled from 42,436 in FY 1996 to 80,035 in FY 2013.° The number of federal prisoners
has grown from roughly 25,000 in FY 1980 to nearly 219,000 in FY 2013.* The Federal Bureau
of Prisons’ (BOP) budget has grown accordingly, from $330 million in FY 1980 to $6.874
billion in FY 2014 ° The Inspector General (IG) of the Department of Justice (DOJ) anticipates
that, absent significant changes, the BOP’s 25% share of the FY 2013 DOJ budget will grow to
28% by 2018.° The BOP currently operates at 36% above its rated capacity.” The IG describes
the system’s outlook as “bleak: ... the BOP projects system-wide crowding will continue to rise
to 44% over rated capacity through 2018.”* The BOP’s inmate-to-correctional officer ratio has
been 10-to-1 for a decade, far exceeding the 6-to-1 ratio of the five largest state prison systems.’
This puts correctional officers and prisoners alike at greater risk of harm. '

Keeping this behemoth prison system running has grown even more difficult in the era of the
sequester and flattening budgets. The DOJ recently reprogrammed $90 million in funds from the
FBI'! and an additional $60 million from other DOJ programs to keep BOP staff on duty in the
face of automatic funding cuts.'” Community Oriented Policing Services and Byrne Justice
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Assistance Grants were reduced by 44 and 34 percent, respectively, between FY 2010 and FY
2013, to the detriment of state, local, and Tribal law enforcement and victim services providers.13
The Urban Institute recently concluded that “[i]n these fiscally lean times, funding the expanding
BOP population crowds out other priorities, including federal investigators and prosecutors and
support for state and local governments.”"*

Indeed, two statistics in particular highlight the detrimental public safety impact of the last 30
years of federal sentencing policies: one of every three federal offenders sentenced annually is a
drug offender,” and half of all federal prisoners are drug offenders.'® These offenders are
overwhelmingly low-level and nonviolent. In FY 2013, half of all federal drug offenders had
little or no criminal record;'” 84 percent did not possess or use weapons;lg only seven percent
played a leadership role in the offense;'” yet 62 percent were subject to the five-, 10-, or 20-year
mandatory minimum prison sentences”" that Congress intended for “major” and “serious”
traffickers.”’ The person most likely to receive a mandatory minimum drug sentence in federal
court is not a kingpin, but a street-level seller distributing grams and ounces, not kilograms, of
drugs.? Every dollar spent on locking up such a person is a dollar that cannot be spent on
fighting violent crime and terrorism, hiring police and prosecutors, or serving victims and
treating the addicted.

Even formerly ardent supporters of harsh mandatory minimum sentences have begun to question
whether these policies are effective. Economist Steven D. Levitt once believed that “the social
benefits approximately equaled the costs of incarceration,” but told the New York Times in
December 2012, “I think we should be shrinking the prison population by at least one-third ”*
Former National Rifle Association president David Keene now supports mandatory minimum
sentencing reform because “spending too much on prisons skews state and federal budgetary
priorities, taking funds away from things that are proven to drive crime even lower, such as
increasing police presence in high-violence areas and providing drug treatment to addicts.”**

The Solution
The solution lies with Congress, and the solution is mandatory minimum sentencing reform.

Reforming federal mandatory minimum drug sentencing laws is a first step to solving the
problems facing the agencies testitying at today’s hearing. Incarceration — and particularly
mandatory incarceration for lengthy minimum periods of time — costs money. Congress’s
unanimous enactment of the Fair Sentencing Act of 2010 (FSA)* is a recent example of how
lowering mandatory minimum prison terms reduces costs by reducing time spent in prison. The
legislation raised the triggering quantities for crack cocaine mandatory minimums from five to
28 grams for the five-year term and from 50 to 280 grams for the 10-year term.”* The FSA has
affected both sentence length and how many people are subjected to mandatory minimum
sentences for crack cocaine offenses. In FY 2013, 2,851 defendants sentenced for crack cocaine
received average sentences of 100 months,”” which is 11 months shorter than the average for
crack offenders sentenced in FY 2010.% Today, it costs the BOP, on average, $29,291.62 per
year to incarcerate a federal prisoner.” Using these figures, savings generated from the FSA’s
sentence reductions last year alone were $76,551,207 A
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The FSA has also reduced the total number of federal convictions and prison sentences for crack
cocaine offenses. While the number of people sentenced for most other federal drug offenses has
risen since 2010,”' the number of individuals prosecuted federally for crack cocaine offenses fell.
Judges sentenced 4,742 defendants for crack cocaine offenses in FY 2010°%; by 2013 the number
had fallen to 2,851.* That 40 percent drop in federal crack cocaine prosecutions represents
millions of dollars and thousands of prison bed years saved. A 40 percent decline in crack
cocaine trafficking in the last three years seems unlikely. Rather, the FSA’s sentence adjustments
may have refocused federal prosecutors on large-quantity crack cocaine traffickers, or perhaps
discouraged state and federal prosecutors alike from federalizing low-level crack offenses that
can be better handled by state authorities. If fewer federal prosecutions are an admirable goal, the
FSA is apparently accomplishing it, with significant monetary savings attached.

Like the FSA, passage of the Smarter Sentencing Act (HR. 3382) would produce significant cost
savings and prison population reductions by reducing mandatory minimum drug sentences. The
Smarter Sentencing Act was introduced by two of this Task Force’s members — Representatives
Robert Scott (D-VA) and Raul Labrador (R-ID) — and is cosponsored by 41 other members of
the House, including five other Task Force members — Representatives Spencer Bachus (R-AL),
Karen Bass (D-CA), Steve Cohen (D-TN), Hakeem Jeftries (D-NY), and Hank Johnson (D-GA).
The bill has a Senate companion (S. 1410), introduced by Senators Mike Lee (R-KY), Richard
Durbin (D-IL), and Patrick Leahy (D-VT). It has been approved by the Senate Judiciary
Committee and has 25 other Senate cosponsors.

The Smarter Sentencing Act takes a first step toward solving the federal prison crisis by reducing
current 20-, 10-, and five-year mandatory minimum sentences for nonviolent drug offenses to 10,
five, and two years, respectively. One conservative estimate shows that these sentence reductions
would yield savings of at least $2.485 billion and 240,000 prison bed years in the first decade
alone, not including the averted costs of building new prisons and the savings from prison
closures as the federal prison population shrinks** According to The Urban Institute, these
reforms would not just reduce the federal prison population, but have a “monumental effect on
the prison system”: ten years after the Smarter Sentencing Act’s enactment, the BOP’s prison
population would be at a manageable level, at 120 percent of capacity rather than at the 155
percent of capacity projected if Congress does nothing.**

These savings would not come at the cost of public safety. By alleviating prison overcrowding,
reducing the need for new prisons and more correctional officers, and lowering the BOP budget,
the Smarter Sentencing Act would restore funding for DOJ and law enforcement priorities that
protect the public from violent offenders and terrorists (alternatively, such savings could be used
to reduce the federal deficit or be returned to taxpayers in the form of tax cuts). Federal drug
offenders would still receive significant punishments, but experience shows that shorter drug
sentences do not produce more crime. Thirty states have reduced or eliminated their mandatory
minimum drug sentences in the last decade, and no crime wave has resulted.*” In fact, crime
has dropped in states that have reduced their prison populations,*® and voters of all parties
support the rejection of mandatory minimum sentences for drug crimes.™ Crack cocaine
sentencing guideline changes in 2007 reduced sentences for more than 16,500 federal prisoners
by an average of 26 months; they went on to reoffend at slightly lower rates than those who
received no such reductions.*” This raises a serious question for Congress: if taxpayers can

(5]
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receive the same level of public safety using less incarceration, at lower costs, why should we
persist in using our current excessive mandatory minimum drug sentences?

The Smarter Sentencing Act’s other provisions also reduce sentences, cut costs, and downsize
prisons, without increasing crime. The legislation would apply the FSA’s crack cocaine
sentencing reforms retroactively to approximately 8,800 people — 88 percent of whom are black™
— still serving the old, repudiated sentences in federal prisons. No sentence reductions are
automatic. Rather, prisoners must petition the court for a sentence reduction in accord with the
FSA’s penalties. Prosecutors would be permitted to oppose and argue against a sentence
reduction, and courts could deny the reductions to protect public safety. This reform would save,
conservatively, $229 million and 21,000 prison bed years over 10 years.*?

Finally, the Smarter Sentencing Act moderately expands one of the only and oldest means to
being sentenced below a mandatory minimum drug sentence, the five-part drug “safety valve” at
18 U.S.C. § 3553(f). Safety valve exceptions to mandatory minimum terms also save money. For
example, in 2010, 5,539 federal drug offenders received sentences below the applicable
mandatory minimum sentence because they met the safety valve’s strict criteria of being low-
level, non-violent drug offenders who did not possess weapons, pled guilty, and had minimal
criminal records.*’ These offenders received sentences averaging 49 months* — a full 83 months
shorter than the average sentence of 132 months* received by defendants who did not receive
the benefit of the safety valve. It is impossible to know how much of a sentence reduction each
person received, but even if all 5,539 defendants received sentences just 12 months shorter than
the applicable mandatory minimum, the savings in FY 2010 alone was 35,539 prison years and at
least $156,665,076.% The Smarter Sentencing Act would increase the cost-saving power of the
safety valve by making it applicable to low-level, nonviolent drug offenders with up to three
criminal history points under the U.S. Sentencing Guidelines. This small expansion would save
$544 million and 53,000 prison bed years over 10 years, conservatively.?’

Combined, the Smarter Sentencing Act’s modest reforms would save at least $3 billion over 10
years, without harming public safety. ™ These reforms far outstrip cost and bed savings
projections for any other currently proposed reforms.* In short, meaningful mandatory minimum
drug sentencing reform is the key to solving the prison budget and overcrowding crises plaguing
our federal criminal justice system.

Conclusion

Thank you for your leadership and thoughtful evaluation of the factors driving the enormous
budget and population growth in our federal prison system. After your careful deliberations, the
time has come to act. This dilemma is not an accident, but one of our own making. Though well-
intentioned, the mandatory minimum sentencing policies of the 1980s have produced realities
that are counterproductive and unsustainable in the 217 century. After three decades of
experience, advances in crime prevention and addiction treatment, and successful reforms in 30
states, it is time to adopt more cost-effective federal sentences. We thank the Task Force for
considering our views and those of the agencies making heroic efforts to grapple with these
problems, and we respectfully urge this Task Force and the full House Judiciary Committee to
support and advance mandatory minimum sentencing reforms as soon as possible.
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Chiair Patti Saris

U.5, Sentencing Contmission

Qne Celumbus Circle NE, Suite 2-500
Washington, DC 20002-8002

Attn: Public Affairs-Retroactivity Public Comment
Dear Chair Saris:

We witte to express our support for amending U.S.8.G. § 1B1.10 to make Anmendment 3,
the “drugs minus two” amendment submitted by the U.S. Sentencing Commission to Congress
on April 30, 2014, retroactive.

The “drugs minus two” amendment should be made retroactive without restriction or
limitation, as a matter of equity and fundamental faimess. Retroactive application of the
amendment will save billions of dollars, ease overcrowding in federal prisons, and lessen the
disproportionate impact that drug sentences have had on teus of thousands of people and
coramunities of color. It will also improve public safety and, as past experience proves, can be
handled efficiently by the courts, U.S. Probation (“Probation™), federal public defenders, and the
Department of Justice (*DOJ”L

As a threshold matter, the “drugs minus two” amendment fixes a flaw in the gnidelines
that has resulted in excessive sentences for approximately 51,000 currently incarcerated federal
drug offenders who have been sentenced since 1987, Since 1987, the “low end” of the
calculated guideline drug sentence has actually been kigher than the mandatory minimuan prison
term. As a direct result, as the Commission has recognized, the drug guidelines have been
higher-than-necessary for many years. This amendment would bring federal drug guidelines into
fine with the mandatory minimums Congress created.

It is commendable that this fix will go into effect on November 1, 2014 and apply
automatically to everyone sentenced after that date. Its anticipated benefits are notable: a
reduction in the federal prison population by 6,500 inmates in the first five years in additiofi to
federal drug sentences after that date that will be, on average, 11 months shorter than what the
current guidelines require.
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But the truly critical and significant benefit is in giving this amendment retroactive effect.
In order to remedy the excessively harsh sentences that have resulted from this flaw in the
guidelines since 1987, the “drugs minus two™ amendment should be applied retroactively to
those sentenced before Novemiber 1, 2014. Applied retroactively, this amendment would make
those 51,000 currently incarcerated federal drug offenders---70% of which are Black and
Hispanic---eligible for sentence reductions averaging 23 months.

Fundamental fairmess demands that all eligible prisoners receive a chance to seek
punishments that hew more closely to the mandatory minimum drug sentences that set the
baseline for the drug sentencing guidelines. The Commission has a long and commendable track
record of recognizing that corrections to flawed drug sentencing guidelines shouid, as a matter of
fairness, be made retroactively applicable. The Commission has previously applied guideline
changes to sentences retroactively for LSD (1993), marijuana (1995), and crack cocaine (2007
and 2011). The same concern for fairness that drove the Commission to make those guideline
adjustinents retroactive applies to the “drugs minus two™ amendment today: justice should not
depend on something as arbitrary as the date a person was sentenced, especially when the flaw
being corrected has been present since the guidelines’ creation in 1987,

Retroactivity of the “drugs minus two” amendment will not harm public safety. First; na
cursently incarcerated prisoner would receive an autematic sentence reduction. The statute
goventing sentence modifications, 18 U.S.C. § 3582(c)(2), requires individualized review and
specific procedures in each case. If the amendment applied retroactively, the prisoner would
need to file a request with the court, the prosecutor and law enforcement agent may oppose it
based upon the facts of the case, and the court would make the ultimate highly individualized
determination after its consideration of the facts, including any additional ones adduced at a
hearing. Of particular iimportance to the court is the consideration of the prisoner’s
dangerousness; courts can and will deny sentence reductions if the prisoner poses a threat to
public safety. After the 2007 crack cocaine retroactive amendment, courts denied 6% of all
sentence reduction requests on public safety grounds, Moreover, under current statutory law,
career offenders will not be eligible for sentence reductions.

Both in 2007 and 2011, there were no automatic sentence reductions. Courts reviewed
each motion for sentence reduction presented to it and, when merited, denied retroactive
sentence reductions to crack cocaine otfenders whe posed a danger. Experience and the
statutory mandate in § 3582(c)(2) demonstrate that courts will centinue to employ this highly-
individualized review and procedure to ensure our continued public safety when the “drugs
minus two™ amendment is given retroactive effect. Furthermore, the Commission’s previous
retroactive crack cocaine gnideline fixes did not increase recidivism; in fact, those who received
sentence reductions re-offended at a lower rate (43%) than those who did not receive retroactive
reductions (47%) within five years of their release.

For the retroactive crack cocaine guideling amendments in 2007 and 20611, courts,
prosecutors, federal defenders, and probation officers all ably handled retroactive sentence
reduction requests from over 25,000 and 17,000 applicants, respectively, when the Commission
changed crack cocaine sentencing guidelines. For this “drugs minus two™ amendment, to be
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clear, many of the approximately 51,000 prisoners who would be eligible for retroactive sentence
reductions will still have many vears left to serve ou their sentences before they would be
cligible for release. This allows the courts, prosecutors, federal defenders, and probation officers
to do what they have always done: employ planning and foresight to prioritize cases based upon
amended relzase dates so as to prevent any disruption to case and docket managerment,

Furthermore, the impact on Probation would be lower now than in previous reduction
years 2007 and 2011, This is because Probation’s caseloads are down 5% since FY 2012, Itis
also due to the fact that many of these federal drug offenders do not have legal status in the
United States or their convictions are deportable/temovable offeuses such that upon their release,
would be immediately transferred and placed into U.S. Department of Homeland Security
Immigration and Custormns Enforcement custody and deported or removed, thus eliminating the
need for Probation’s involvement,

Our federal prison system is currently at 132% overcapacity---half of all federal prisoners
are drug offenders---and consumes more than 25% of the DOJ’s budget. This level of
overcrowding and funding is unsustainable and threatens the safety of correctional officers,
inmates, and the general public.

The Commission’s own analvsis estimates that making the “drugs minus twe” fix
retroactive will save 83,525 prison bed years over the period of more than 30 years, Assuming
an average sentence reduction of 23 months for those eligible and then applying the current
annual cost of federal incarceration of approximately $29,000, making the “drugs minus two™ fix
retroactive equates to $2.42 billion in savings.

In conclusion, the Commission sheuld apply Amendment 3 retroactively to all those who
are eligible, without limitation or restriction. It should reject DOJ’s proposal to limit the
retroactivity of this amendment to “lower level, nonviolent drug offenders without significant
criminal histories.” To begin with, criminal history is already included in the guidelines
calenlation and the judge’s consideration and imposition of the sentence, including any
enhancement or upward departure or variance. Thus, the sentence the offender is serving is
already calibrated to reflect and account for prior criminal records. A retroactive reduction
without restriction would be a reduction from a sentence that has already been increased due to

criminal history.

Not only does the DOJ's proposal automatically cut the pool of eligible prisoners by
almost hatf---thus halving the beneficial impact on prison overcrowding and costs-—-but 1t
disproportionately excludes Black offenders, leaving them to serve what the Commission has
already determined are excessive, unfair, and empirically-unsound sentences. This is particularly
troubling because the federal “war on drugs”™ and owr corresponding drug sentencing laws and
guidelines have disproportionately impacted communities of color,

According to the Commission’s own retroactivity impact analysis, almost 75% of the
people eligible for retroactive application of the “drugs minus two™ amendment are Black or
Hispanie. While national data show that people of all races use drugs at about the sane rate;
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Black and Hispanic men and women are sentenced and imprisoned for federal drug offenses at
disproportionately high rates, for virtually every kind of drug. For exemple, in FY 2013, Blacks
and Hispanics comprised almost 75 percent of all federal drug offenders and more than 80
percent of offenders sentenced for powder cocaine, crack cocaine, and heroin offenses.
Currently, almost 40 percent of all federal inmates are Black; 35 percent are Hispanic.

Making the “drugs minus two” amendinent retroactive will niot only provide the more
proportionate sentences that cligible offenders of color should bave received to hegin with, but
also restore these offenders to their communities and families sconer, strengthening communitics
of color and increasing the perception — and reality — that the justice in our system applies
equally to everyone, irrespective of race or proxies for race. Proposals to categorically exclude
certain offenders based on criminal history category end gun enhancements or convictions will
disproportionately impact prisoners of color and thus should be rejected. These prisoners of
color were not excluded from previous retroactive amendments in 2007 and 2011 nor should
they be for this amendment. As noied before, public safety concerns can and must be taken into
consideration by reviewing courts as part of their statutory mandate in granting or denying these
roquests.

For all these reasons, we urge the Commission to make Amendment 3 fully retroactive,
without limitation or restriction as it did with other amendments in 2007 and 2011, We thank
vou for vour leadership and commitment to repairing the flaws in our sentencing guidelines. We
appreciate your continued commendable record of ensuring that equal justice under the law.

Sincerely,

\» e Linassia o Balodirt

e John Confers; 1k} Robert €. "Bobby® Seott
C o Ranking Member Ranking Member, Subcommittee on Crime,
- Terrerism, Homeland Security, and
Investigations

ce: The Honorable Bob Goodlatte, Chairman, House Committee on the Judiciacy
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Mr. BACHUS. And at this time, I am going to recognize the Chair-
man of the full Committee for questions.

Mr. GOoDLATTE. Mr. Chairman, thank you very much. I apolo-
gize for having to slip away. We have a Task Force that the Speak-
er appointed regarding the issue of our border, and children and
others coming to the border, and I had to go to that meeting, but
I am glad I got back in time to ask a few questions.

I will address this to U.S. Attorney Heaphy. We learned recently
that the Solicitor General’s office filed briefs with the Supreme
Court in three cases that reflect the Department of Justice’s new
position that the “willfully” element of 18 USC Sections 101 and
1035 requires proof that defendant made a false statement with
knowledge that his conduct was unlawful.

So my question to you is, do you believe it is appropriate to re-
quire proof of knowledge of unlawfulness for every Federal crime?
And what about for every element of a crime?

Mr. HEAPHY. Yes, I am familiar with the recent position taken
by the Solicitor General. It is limited to false statements in Federal
health care programs, 1035 and 1001, which is the general statute,
which prohibits false statements in a matter of Federal interest.

But “willfully” in those statutes has to be read in context. I feel
like I am giving you a very lawyerly answer, but it is important
because the language matters.

There are other contexts and statutes in which the word “will-
fully” has a different interpretation, like in the Securities Act or in
tax offenses. There is no specific intent requirement, even though
the word “willfully” appears there, and that has been repeatedly
upheld by the Supreme Court.

So the Solicitor General opinion was limited to 1035 and 1001,
but it does not touch the long-settled view of how “willfully” is de-
fined in other areas of the law because of a different context.

Mr. GOODLATTE. I would imagine that would cause a lot of confu-
sion for those who are not as lawyerly as you and I try to be. And
I wonder, do you believe that the definition of “willfully” should be
consistent?

Mr. HEAPHY. Again, I think it depends on the sentence in which
it appears. I think most of us understand

Mr. GOODLATTE. As a legal term, so that when one is being given
legal advice, and when one is attempting to abide by the law and
not act in a willful way that would cause them to encounter that,
would it not be helpful to have a definition that was consistent
across the law?

Mr. HEAPHY. I think the department’s position was based on sort
of a similar view that it was important to make clear that “will-
fully” in the context of 1001 and 1035 meant someone had to know
that the statement was false. As a matter of fair notice, the impor-
tant goal that you flagged, yes, it is important for people to under-
stand that certain decisions will or will not violate the law.

But again, Congressman, a uniform standard that would apply
to that word in every context, we would not go that far.

Mr. GOODLATTE. And with regard to the underlying question of
the appropriateness of requiring proof of knowledge of unlawful-
ness for every crime, I take it your answer is that you wouldn’t re-
quire that in every case.
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Can you give us some examples of cases where it would not be
appropriate to require that the person have mens rea or criminal
intent?

Mr. HEAPHY. Yes. Right when you walked in, we were talking
about the Purdue Pharma case, which you are probably familiar
with that happened right in our district. And that was a respon-
sible corporate officer prosecution, where Purdue Pharma was mar-
keting OxyContin, explicitly not flagging the addictiveness of the
medication. Three executives from the company, with no evidence
that they were personally aware of and monitoring the marketing
messages that were sent by the company, but they should have,
and under that responsible corporate officer doctrine, they were
charged with and pled guilty to a misdemeanor, essentially, respon-
sible corporate officer doctrine misdemeanor.

So again, these are rare cases, and I want to emphasize that we
are talking here about a very miniscule percentage of the overall
portfolio of the work that we have to do. The garden-variety,
malum in se, day-to-day work in our department, as you know, Mr.
Chairman, is dealing with garden-variety crimes. And that is what
we are underresourced to do, and that is why we are talking so
much about sentencing reform.

But there are limited circumstances, like the Purdue Pharma
matter, where we think that it is appropriate as a policy matter to
hold people accountable even if they didn’t know because they
should have known, given that they work in a regulated industry.

Mr. GOODLATTE. And what about the rule of lenity and the possi-
bility of codifying this rule, that, as I understand it, is a judicial
construction that says when a statute is not clear, it should be in-
terpreted in favor of the defendant?

Mr. HEAPHY. Yes, it would be anomalous for Congress to say, if
we are ambiguous, give the benefit of the doubt to the defendant.
Judges do that. That, as you said, is a canon of statutory construc-
tion.

The answer is for Congress to very specifically identify intent
standards, and we don’t need a rule of lenity. That only kicks in
if the language is ambiguous.

So we would always urge Congress to be very specific in terms
of what level of intent is required in defining crimes.

Mr. GOODLATTE. Congress tries, but with 4,500 separate Federal
criminal statutes, it is not always as clear as one might think, es-
pecially when you don’t have the real-life case matter before you
that you are applying the test of that language to.

And that is why I think some of the criminal law scholars who
testified before us have advocated for something like that.

Let me ask any of the panel witnesses if they have anything to
offer on either of those two subjects.

Judge KEELEY. I had mentioned earlier, Chairman Goodlatte,
that the Judicial Conference has not take a position on mens rea,
and I am here as the conference representative, so I don’t have any
additional comments.

Judge SARIS. As I mentioned, as well, we focus on penalties, not
on elements. The commission doesn’t have a position.

Mr. GOODLATTE. All right. You are the representative of defend-
ants in these cases, but what do you think?
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Mr. PATTON. I am, Congressman. And a few moments ago, to
many laughs, I noted that we don’t deal with too many regulatory
offenses, in my line of work. Most of our clients are facing more se-
rious felonies.

Of course, as a broad principle, I think mens rea is

Mr. GOODLATTE. But this could apply in any type of criminal vio-
lation of the law.

Mr. PATTON. It could, and, certainly, we do deal with issues of
false statements. And I do think that the mens rea requirement in
those situations, outside of the health and environmental and regu-
latory situations, which we really don’t deal with on a regular
basis, but as a general principle, I, of course, agree that mens rea
is vital.

It is what often distinguishes criminal from civil misconduct, and
it is an important distinction. It is why we impose some sort of sep-
arate moral sanction because of the person’s intent and what they
meant or didn’t mean to do.

Mr. GOODLATTE. Well, thank you. I want to thank you all. I do
have a concern that individuals who believe they are acting in good
faith and do not know that they are willfully violating the law, I
think the overall effectiveness of the rule of law is weakened when
you don’t take into account a requirement that you have a showing
of mens rea.

And I would be happy to work with you, Mr. Heaphy, and others
on whether there is a narrow band of exception to that. But I
think, in general, that should be a requirement.

Thank you, Mr. Chairman.

Mr. BAcHUS. Thank you.

At this time, we are going to adjourn. Do any of you have closing
statements you want to give?

I will say this, there is a bipartisan recognition in this Congress,
and I am retiring after 22 years, but I have never seen such a bi-
partisan recognition about the urgency to address over-criminaliza-
tion, over-federalization of criminal cases, and sentencing reform,
particularly. There is broad agreement among U.S. Attorneys,
judges, Members of Congress, I think the general public. And it is
a very important thing.

And I commend Members of this Committee and our Chairman
for recognizing that, Mr. Scott and Mr. Conyers and others for of-
fering legislation, which we have some of our most conservative
Members and our most liberal Members on.

So hopefully, it is something that we can do. If we have to do it
incrementally, I don’t think there is any perfect solution, but I
would hope that we can take some action on that.

It looks like some of the other issues are going to be much harder
to gain consensus.

We appreciate your testimony. Our Federal judges have been
telling us in my district for years we had a problem, and they con-
tinue to tell us. And I know our inaction, to a certain extent, is pre-
cipitating the problem.

So I thank you for your attendance, and this is important testi-
mony. As we read your testimony, we may have additional ques-
tions for you.
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We have a vote and less than 5 minutes remaining on the floor,
and some of us are not as fast as others, so this hearing is ad-
journed.

[Whereupon, at 10:31 a.m., the Task Force was adjourned.]

O
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