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IRRIGATION PROJECTS IN INDIAN COUNTRY

WEDNESDAY, SEPTEMBER 10, 2014

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:30 p.m. in room
628, Dirksen Senate Office Building, Hon. Jon Tester,
Chairman of the Committee, presiding.

OPENING STATEMENT OF HON. JON TESTER,
U.S. SENATOR FROM MONTANA

The CHAIRMAN. The Committee will come to order.

Good afternoon to everybody. Today the Committee is holding an
oversight hearing on the management of irrigation systems
throughout Indian Country. Irrigation systems are vitally impor-
tant for economic development on a number of reservations in this
Country. Often these systems benefit both Indian and non-Indian
communities. There are over 100 irrigation systems across Indian
Country that are owned and managed by the Department of Inte-
rior. These systems range in size, the smallest may focus on only
subsistence farming while some of the larger projects can span tens
of thousands of acres of critical components for the tribal economies
that they serve.

All together, these irrigation systems reach about 1 billion acres,
billion with a B. A smaller set of revenue-generating irrigation
projects make up the bulk of that acreage, and BIA estimates that
the projects lead to about $300 million worth of agricultural crops
grown each year.

While these irrigation projects are important to reservation
economies, they have been allowed to deteriorate for decades. In
2006, a GAO study found that these projects had hundreds of mil-
lions of dollars in deferred maintenance needs. And I can assure
you, we have not made much of an investment since 2006.

More recent estimates by the BIA place the maintenance needs
at about $600 million. The GAO study also found some issues with
staffing levels and the BIA’s communication with the irrigation sys-
tem stakeholders. I look forward to hearing about any improve-
ments that the BIA has made on these issues from both our Fed-
eral and our tribal witnesses.

This is not the first time the Committee has looked into this
issue. Senator Barrasso presided over a field hearing in Wyoming
on this issue last Congress. And from a review of the testimony
submitted by witnesses today, it doesn’t seem that much has im-
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proved. However, I do know that the BIA is taking steps to better
assess the unmet needs. Solving the problem is largely an issue of
funding, so I am happy to work with my colleagues to find ways
to provide the resources to fix and improve and make these irriga-
tion infrastructure projects functional once again.

The Vice Chairman has also expressed interest in this area, with
provisions he added to the Authorized Rural Projects Completion
Act. The bill was reported out of the ENR Committee last fall and
would address funding for both irrigation maintenance and future
tribal water settlements.

I want to thank everybody who is going to testify today, espe-
cially those who traveled great distances to be here. I appreciate
you making that sacrifice. Our tribal witnesses should shed light
on how important these irrigation systems are for our communities,
and I suspect all the witnesses today will share ideas on how we
can address fixing these irrigation systems as we move forward.

Senator Barrasso is not here. When he comes, we will accommo-
date his opening statement. But for right now, I want to welcome
our first witness, Mr. Larry Roberts, who is Principal Deputy As-
sistant Secretary for Indian Affairs at the Department of Interior.
Mr. Roberts, I will remind you and well, before we get to you, we
have the honorable Senator from Wyoming here. I will kick it over
to you, John, for your opening statement.

STATEMENT OF HON. JOHN BARRASSO,
U.S. SENATOR FROM WYOMING

Senator BARRASSO. Thank you, Mr. Chairman. Thank you for
holding this important meeting on Indian irrigation.

I want to welcome my friend, Mitch, who is here, a tribal water
engineer from the Eastern Shoshone and Northern Arapaho Tribes
in Wyoming. I am looking forward to the testimony that you are
going to present today. You testified at the field hearing in 2011
in Wyoming in Fremont County, and you are very familiar with the
challenges that face irrigation projects, specifically in Wyoming.

There are 16 irrigation projects that were initiated in the late
1800s and early 1900s by the Department of Interior. When they
were first built, these Indian irrigation projects were intended to
be a central component for the tribal economy. One of those
projects is in the Wind River Reservation in my home State of Wy-
oming. The other irrigation systems are in States of members of
this Committee. We have Montana, Washington, Arizona, New
Mexico, Idaho.

The Wind River irrigation project, like the 14 other Indian irriga-
tion projects, is “revenue generating,” and in theory, is supposed to
be self-sustaining. In 2006, the Government Accountability Office
found that many of these projects were never completed and are
not sustaining themselves. The Committee field hearing held in
Wyoming in 2011 confirmed a serious backlog in deferred mainte-
nance that exists and continues to grow.

However, the projects are still a very important source of income
and economic development. So Mr. Chairman, the Federal Govern-
ment’s promise to Indian Country to build and maintain these
projects needs to be fulfilled.
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Last year I offered an amendment to S. 715, the Authorized
Rural Water Projects Completion Act, which was pending before
the Energy and Natural Resources Committee. That amendment,
which was strongly supported by the Committee and the tribes,
would provide much-needed assistance for the rehabilitation of In-
dian irrigation projects. I want to work with you, Mr. Chairman,
and the Administration, in continuing to address these serious irri-
gation issues. The Department of Interior submitted to this Com-
mittee an accomplishments report in January of 2013 that summa-
rized several policies established to improve the Indian irrigation
program. So I look forward to hearing from the witnesses today on
how the Department has implemented the policies and what other
improvements are needed to address these important projects.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Barrasso, for your com-
ments.

Mr. Roberts, you and the second panel, I would ask you to hold
our comments to about five minutes each, as close to that as you
can make it. It will give us an opportunity to ask further questions.
Know that you all, all of your full written statements will be a part
of the official record. So I want to thank you all again for coming
today.

Larry, you may begin.

STATEMENT OF LARRY ROBERTS, PRINCIPAL DEPUTY
ASSISTANT SECRETARY, INDIAN AFFAIRS, U.S. DEPARTMENT
OF THE INTERIOR

Mr. RoOBERTS. Thank you, good afternoon, Chairman Tester, Vice
Chairman Barrasso, members of the Committee. My name is Larry
Roberts, I am the Principal Deputy Assistant Secretary for Indian
Affairs at the Department of Interior. I am a citizen of the Oneida
Nation of Wisconsin.

With me today is David Fisher, Chief of our Irrigation and Power
Branch. I want to thank you for inviting the Department to provide
testimony on irrigation projects in Indian Country. We appreciate
the Committee’s continued leadership on this issue. It is a
daunting challenge, and it is a challenge that is similar to a num-
ber of different infrastructure issues we face across the Country.

As the Committee knows, the Federal Government has been in-
volved with Indian irrigation since the Colorado River Indian irri-
gation project that was authorized in 1867. Today the BIA irriga-
tion program is responsible for oversight and administration of 15
revenue-generating Indian irrigation projects that provide services
and deliver water to over 25,000 customers and over 750,000 acres
of land in Indian Country.

BIA’s irrigation asset inventory includes approximately 6,200
miles of canals and drains and over 58,000 irrigation structures.
The asset inventory and program responsibilities also include two
BIA-owned facilities at non-revenue generating irrigation projects,
including the Navajo Indian irrigation project in New Mexico and
the Pyramid Lake irrigation project in northern Nevada.

Historically, the Bureau has not charged sufficient operation and
maintenance rehabilitation rates, O&M rates, to allow for adequate
project maintenance and replacement. Over time this has resulted
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in less maintenance accomplished and a steady increase in deferred
maintenance. This contributed to the critical reviews by the Office
of the Inspector General in the 1990s and the Government Ac-
countability Office in 2006.

In response to these reviews, the Bureau implemented a number
of reforms. The BIA has increased the level of engineering and
technical support and management oversight for project managers,
as recommended by the reports, by putting these projects under the
direct supervision of regional or central irrigation office staff or by
implementing more stringent protocols for engineering review and
approval of actions taken at the projects. BIA is also holding water
using meetings at least twice annually. This policy was imple-
mented to solicited input from project stakeholders and provide
};‘ral(lisparency on the planned use of operation and maintenance
unds.

In addition to collecting more feedback on its management per-
formance, BIA is providing more opportunity for direct stakeholder
involvement in all or parts of its projects.

And finally, as both Chairman Tester and Vice Chairman
Barrasso have mentioned on a number of occasions, the issue of de-
ferred maintenance. As part of our efforts to address that issue, we
have been conducting condition assessments. Nearly all of those as-
sessments are completed. We have three remaining assessments
that are ongoing. Those are scheduled to be completed in 2017.

So today, some of the 15 revenue-generating Indian irrigation
projects operate with annual O&M fees that are near or at the full
cost of service. But we believe that rates need to be set at levels
to extend the growth of deferred maintenance. But the existing
level of deferred maintenance, the existing $600 million backlog
that we have, is such that it cannot be economically addressed
through increasing O&M rates.

The 2013 deferred maintenance estimate for BIA-owned irriga-
tion facilities is approximately $600 million. We understand this is
a longstanding issue and we know that the Department and BIA
have worked closely with Committee staff over the years to address
the issue. As both of you mentioned today, this Congress has intro-
duced legislation that would provide resources to address the de-
ferred maintenance backlog at many of the BIA irrigation projects.
We stand ready to continue our work with the Committee on that
legislation.

Many of the key structures still function today. They are the
same structures that were constructed over 100 years ago. In spite
of their current condition, BIA estimates that irrigated lands
served by the 15 BIA revenue-generating irrigation projects had
approximately $300 million in revenue and supports almost 10,000
jobs. So with that, I am happy to answer any questions that the
Committee may have.

[The prepared statement of Mr. Roberts follows:]

PREPARED STATEMENT OF LARRY ROBERTS, PRINCIPAL DEPUTY ASSISTANT
SECRETARY, INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR

Good afternoon Chairman Tester, Vice Chairman Barrasso, and members of the
Committee. My name is Lawrence Roberts and I am the Principal Deputy Assistant
Secretary for Indian Affairs at the Department of the Interior (Department). Thank
you for inviting the Department to provide testimony on Irrigation Projects in In-
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dian Country. We appreciate the Committee’s continued leadership on this issue, as
it is a daunting challenge similar to other infrastructure challenges faced across the
Nation.

I will begin with a brief discussion of the history of the Bureau of Indian Affairs
(BIA) Irrigation Program, provide an overview of the 17 BIA irrigation projects, and
discuss the work BIA has been doing on this issue.

Background

The Federal Government has been involved with Indian irrigation since the Colo-
rado River Indian Irrigation Project was authorized in 1867. In the early 1900s,
Congress began authorizing funding for construction of numerous Indian irrigation
projects in the western United States. At that time, the Indian Irrigation Service
led construction and early administration of the projects. In the late 1930s and
through the 1940s, as construction activities wrapped up on most projects, the In-
dian Irrigation Service ceased to exist and operation and maintenance, referred to
hereafter as O&M, was transferred to the BIA, where it continues today. The BIA
irrigation program is responsible for oversight and administration of fifteen rev-
enue-generating Indian irrigation projects that provide service and delivers water
to over 25,000 customers and 750,000 acres of land in Indian Country. BIA’s irriga-
tion asset inventory includes approximately 6,200 miles of canals and drains and
over 58,000 irrigation structures. The asset inventory and program responsibilities
also include BIA-owned facilities at non-revenue generating irrigation projects, in-
cluding the Navajo Indian Irrigation Project in New Mexico and Pyramid Lake Irri-
gation Project in northern Nevada. At these facilities the BIA does not assess O&M
charges to irrigators; those charges are instead paid through appropriations or other
means. The BIA irrigation program also provides limited support to over 100 irriga-
tion systems that were constructed in the early 1900s, most of which are operated
and maintained by tribes.

Overview of the Irrigation Projects in Indian Country

BIA irrigation projects are vital economic contributors to the local communities
and regions where they are located. Recent BIA studies show that the irrigation
projects in Indian Country are in various states of disrepair. Many of the key struc-
tures still functioning today are the same structures that were constructed over 100
years ago. In spite of their current condition, BIA estimates that irrigated lands
served by the 15 BIA revenue generating irrigation projects add $490M in revenue
and supports almost 10,000 jobs.

The BIA operates its irrigation projects consistent with numerous laws, regula-
tions and policy guidance and many projects have extensive, specific legislative his-
tories. For example, specific statutory authorities require that BIA charge O&M as-
sessments to both Indian and non-Indian customers, and to reimburse the Federal
Government for such O&M costs. Most of the 15 revenue-generating projects receive
little or no appropriated funds. Whenever possible and practical, BIA works to lever-
age cost-share opportunities with any other funding that is made available to tribes
and water user organizations. BIA increased its funding request in the FY15 Presi-
dent’ Budget Request for irrigation project rehabilitation to $2,612,000 from
$998,000, an increase of $1,614,000. The appropriated Construction Funds for In-
dian Irrigation Projects are prioritized using multiple factors, including Critical
Health and Safety factors and the Rehabilitation Priority Index (RPI) values deter-
mined from the BIA’s Condition Assessment process. Projects are submitted from
our Regional Office engineers and ranked by our Central Office engineering team
using a formal ranking process. Emergency repair situations also come into play
given the large deferred maintenance backlog, occasionally requiring the reprogram-
ming of those funds to address those needs. Projects that have received these funds
in the past include lining of the Tyhee Siphon, a critical feature for the Fort Hall
Project in Idaho; repair of the Two Medicine Canal failure on the Blackfeet Irriga-
tion Project in Montana; and repair of the Dr. Morrison canal failure on the Pine
River Irrigation Project in Colorado. We will use this same process for determining
the FY15 projects that will be funded. As discussed below, without new funding de-
ferred maintenance remains an enormous challenge.

Historically, BIA has not charged sufficient Operation, Maintenance & Rehabilita-
tion (OM&R) rates to allow for adequate project maintenance and replacement. Over
time, this has resulted in less maintenance accomplished and a steady increase in
deferred maintenance. This contributed to critical reviews by the Office of Inspector
General in the 1990s and the Government Accounting Office in 2006.

Fifteen of the seventeen BIA projects operate with annual O&M fees near or at
the full-cost of service. We believe that rates are now set at levels to stem the
growth of deferred maintenance, but the existing level of deferred maintenance is
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such that it cannot be economically addressed through increased O&M rates. Over
the past decade or more, BIA has made significant progress in systematically in-
creasing O&M rates at projects where O&M rates are insufficient. In fact, over the
past 10 years, O&M rates have increased approximately 29 percent on average at
BIA irrigation projects, with one project’s rates increased by 74 percent.

Program Accomplishments

The BIA irrigation program has made significant strides over the past eight years
in addressing a variety of issues critical to the program. These efforts include set-
ting O&M rates at levels we believe are more sustainable for current operations,
and these efforts need to continue in this area to ensure sustainability of operations
and maintenance into the future.

There are other Department initiatives BIA is implementing that address chal-
lenges at BIA irrigation projects. Some of these initiatives are in response to rec-
ommendations by the Department’s Office of Inspector General and the GAO. One
recommendation made in those reports was that BIA should increase the level of
engineering technical support and management oversight for project managers by
putting these projects under the direct supervision of regional or central irrigation
office staff, or by implementing more stringent protocols for engineering review and
approval of actions taken at the projects. In February 2007, BIA established policies
to ensure adequate technical oversight and assistance is given to project managers
of the BIA irrigation projects.

In addition to these managerial reforms the BIA is working more closely with
water users, which include the tribe(s), tribal members, and non-Indians, to be re-
sponsive to their concerns and giving the water users a greater role in Project oper-
ations.

In July 2006, a policy was established requiring BIA to hold water users meetings
at least twice annually. This policy was implemented to solicit input from project
stakeholders and provide transparency on the planned use of O&M funds. In addi-
tion to collecting more feedback on its management performance, BIA is providing
more opportunity for direct stakeholder involvement of all or part of the project. For
example, the Wind River Irrigation Project utilizes a Memorandum of Agreement
(MOA) with the Crowheart Bench Water Users Association, and a tripartite agree-
ment among the BIA, the LeClair Unit and the Riverton Valley Irrigation District
to conduct O&M activities on BIA’s behalf.

In 2008, the BIA revised irrigation regulations published in 25 CFR 171, titled
“Irrigation Operation and Maintenance.” The revision contains two key features that
were included to benefit all BIA irrigation projects, Annual Assessment Waivers and
Incentive Agreements. The Annual Assessments Waivers are designed to allow for
an easy method to waive the O&M assessments if the BIA cannot deliver irrigation
water to a customer. Past regulations required BIA to bill the water user and in
order to receive a refund, the water user had to formally appeal the bill. The new
regulations streamlined that process to minimize administrative requirements for
both BIA and the water users. Many BIA projects have lands that have become idle
and have not been farmed for many years. To assist the BIA and land owners, and
provide incentive to potential lessees to bring these lands back into production, the
new regulations allow for Incentive Agreements. Incentive Agreements allow the
project to waive the irrigation O&M assessment for up to three years if the land-
owner or lessee agrees to make improvements to the lands to bring them back into
production. These agreements benefit both the land owner and the project by im-
proving land value and increasing Project O&M revenues.

Irrigation Project Condition Assessments

BIA has taken measureable steps to acquire better information about the irriga-
tion projects to better understand the deferred maintenance backlog. Beginning in
2007, as required by the Department and BIA’s Asset Management Plans, BIA
began conducting engineering condition assessments. Condition assessments identify
the costs to repair and replace infrastructure and includes the development of prior-
ities based on health and safety and the asset priority in relation to the overall
project. Since 2007, condition assessments have been completed or are currently
being conducted for all of BIA’s revenue generating irrigation projects. These studies
are funded through appropriations to BIA’s irrigation program at the national level
as opposed to passing this cost on to project irrigators. The remaining three assess-
ments are scheduled to be completed by 2017.

As the remaining condition assessments are completed, BIA’s deferred mainte-
nance estimate will more accurately reflect conditions in the field. In our next round
of condition assessments we will also include estimates for road crossing and build-
ing repairs, which were not evaluated in the initial assessments. As water settle-
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ments are implemented, like the Crow Water Rights Settlement Act of 2010 and the
Arizona Water Settlement Act of 2004, BIA’s estimate of deferred maintenance will
bgcome more refined and better estimates of what might be needed should be avail-
able.

Where tribes have received water settlement funding for irrigation rehabilitation,
infrastructure is being rehabilitated and modernized to provide reliable irrigation
service to customers of BIA-owned and operated facilities for years to come. One ex-
ample of where water settlement funding is providing large-scale capital improve-
ments and rebuilding an old, dilapidated system into a new, state-of-the-art project
is in Arizona at BIA’s San Carlos Irrigation Project, which serves the Gila River In-
dian Community.

Addressing Deferred Maintenance

The 2013 deferred maintenance estimate for BIA-owned irrigation facilities is ap-
proximately $600 million. The Department understands that the deferred mainte-
nance backlog at Indian irrigation projects is a longstanding issue. As discussed
above, we have completed a number of assessments and anticipate completing the
last three assessments by 2017. Without significant capital investment, we believe
overcoming the deferred maintenance backlog is unachievable given the current ag-
ricultural economies of irrigated agriculture in rural Indian Country.

At the Wind River Irrigation Project in Wyoming, for example, the deferred main-
tenance backlog is approximately $35 million and the project assesses approximately
35,000 acres. Relying solely on O&M revenues would increase costs to such an ex-
tent that irrigated agriculture would likely not be economically viable. The Depart-
ment and BIA worked closely with Committee staff on this issue over the years.
This Congress introduced legislation that would provide resources to address the de-
ferred maintenance backlog at many of BIA’s irrigation projects. We stand ready to
continue our work with the Committee on such legislation.

This concludes my prepared statement. I will be happy to answer any questions
you may have.

The CHAIRMAN. Thank you for your testimony, Larry.

We are going to flesh out this O&M fee thing a little more here.
If the irrigation systems had no deferred maintenance, if this $600
million, if we spent the $600 million and took care of that backlog,
are you saying that the O&M fees that are charged the users right
now would cover? Are they adequate to cover any kind of mainte-
nance over the next year?

Mr. ROBERTS. My understanding of the situation is that at some
of our projects, those rates are high enough. But if Congress were
to pass legislation to affect the deferred maintenance issue, our
goal would be to have all of those O&M fees basically be self-sus-
taining. So it is a careful balance, because obviously we want the
farms and farmers to be economically viable. The goal is to have
those rates reflect actual O&M costs. We are there at some of the
projects right now.

The CHAIRMAN. We are there with some of the projects and not
with others?

Mr. ROBERTS. That is right.

The CHAIRMAN. Do you have the information to be able to do
that, to know what to set those O&M fees at? And as long as I am
talking, all the projects, small ones, big ones?

Mr. ROBERTS. My understanding of the larger projects, there are
17 projects that the Bureau runs. There is another 100 plus
projects that the Bureau does not run on a daily basis, those are
run by tribes or water authorities. So with the 17 projects, we have
done an analysis in terms of how much those rates would need to
be. I think those rates, quite frankly, would probably need for some
of the projects to be implemented over time.

The CHAIRMAN. Yes.
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Mr. ROBERTS. But I think that S. 715 also talked about imple-
menting that maintenance over time as well. So that is sort of our
goal, is when we are going to, if such legislation were to be enacted
into law, that we don’t want to end up in the same place we are
right now.

The CHAIRMAN. Okay. Governor Paisano of the Sandia Pueblo
will testify that the Pueblos in his area get their water from a Bu-
reau of Rec’ owned irrigation system that BIA pays a local con-
servation district to provide sufficient amounts of water for the
Pueblos’ needs. So we have two Federal agencies involved in trust
responsibilities for the Pueblos, yet Governor Paisano’s testimony
says that they are treated worse than any other water users on the
system. Are you familiar with this?

Mr. ROBERTS. I am familiar with the issue. I know that Assistant
Secretary Washburn and more specifically, Director Mike Black,
have been personally involved in those conversations, in negoti-
ating O&M rates. We do have responsibilities there with all the
Pueblos. Quite frankly, in those negotiations, my understanding is
that we have withheld payment because we were basically advo-
cating for the tribal rights there, and wanting those O&M rates to
be set appropriately. So those conversations are ongoing and Direc-
tor Mike Black is personally involved in those.

The CHAIRMAN. You are dealing with the Bureau of Rec.

Mr. ROBERTS. Bureau of Rec, but we are also dealing with the
Middle Rio Grande Water District that we contract with.

The CHAIRMAN. Okay. So do you have the ability to require those
folks to treat folks equally? The conservation district in particular.

Mr. ROBERTS. We have to get to a fair rate on O&M costs. And
like I said, I know that we have withheld payments. And we are
in active negotiations right now. So it is a complicated issue. We
are working with them and like I said, I think Director Black has
spent a lot of time on this issue personally.

The CHAIRMAN. Do you consult with tribes on their funding prior-
ities?

Mr. ROBERTS. We do.

The CHAIRMAN. So where are irrigation projects? When you do
your consultation, are they on the list, number one, and where are
they if they are?

Mr. ROBERTS. We consult with tribes through the tribal budget
committee that the Department of Interior has. All regions are rep-
resented there. It is an issue that is raised. We have 17 facilities,
so it doesn’t impact every tribe like for example education, law en-
forcement, social services. So it is a priority. I don’t know that it
is the top priority that we hear from Indian Country.

The CHAIRMAN. But it is a priority, and the Department knows
it is a priority for the tribes?

Mr. ROBERTS. Yes, Senator.

The CHAIRMAN. Senator Barrasso?

Senator BARRASSO. Thank you, Mr. Chairman.

Mr. Roberts, during recent drought years, the irrigation system
operated by the Bureau of Indian Affairs on the Wind River Res-
ervation experienced significant water shortages. In some cases,
the agency had to shut offer water to several users.
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Meanwhile, same time, the neighboring Crowheart Irrigation
System managed by the water users themselves, they appear to
have done well during the drought, handled it much more effi-
ciently. Could you explain what the Bureau of Indian Affairs is
doing to improve management of the irrigation system so that all
water users can continue to access water even during droughts?
There is an interesting difference between Crowheart versus BIA.

Mr. ROBERTS. Yes. My understanding of that situation with
Crowheart is that that is in a separate drainage and that drainage
had more storage there for that year, whereas, I think there were
other drainages that didn’t have as much storage capacity. But I
think there were also issues with other drainages where essen-
tially, some of the diversions that ultimately fed into those drain-
ages had issues related to a pipeline. So there is a pipeline crossing
one of the drainages that we were concerned about sending too
much water and that that water would hit that crossing pipeline.

So my understanding is that the BIA is working with the tribal
water utility during the off-season here to move that pipeline so
that it is not an issue, and that we will be able to send more water
to some of those areas where we haven’t. But I think ultimately,
at l}elast on some of those, it was limited storage capacity that led
to that.

Senator BARRASSO. On the next panel, we are going to hear from
Mitch Cottenoir, from Fremont County in Wyoming. According to
his written testimony, little has changed on the Wind River Irriga-
tion Project since the Committee’s 2011 field hearing. He specifi-
cally notes that the BIA does not have a long-term plan for reha-
bilitation of this project. The Bureau of Indian Affairs Irrigation
Program Overview dated January 3rd of last year, of 2013, cites
persistent drought, water availability and tribal politics as unique
challenges for this project.

So can you talk a little about how these unique challenges pro-
hibit the agency from developing a long-term rehab plan? And
when will you provide this Committee with a long-term plan for ad-
dressing the deferred maintenance for the Wind River irrigation
project?

Mr. ROBERTS. In terms of a long-term plan addressing deferred
maintenance, I think at this point, as I said, it is not a situation
where we are going to be able to address it through raising O&M
rates. It is a situation where we are able to stem some of the de-
ferred maintenance through O&M rates now, but we are not able
to do that with the current funding that we receive. So some of the
things that we are doing, we see more droughts, we see more ex-
treme weather conditions, we see more issues not only related to
water delivery but other areas on Indian reservations. And so part
of what we are doing is working with tribes to help develop that
capacity in terms of dealing with those extreme weather events.
The other thing that we are doing is we are working with the Cali-
fornia Poly Irrigation Training and Research Center and we re-
cently provided training at Wind River to better measure water, so
that we have a more accurate read of the water in the system and
make better use of that.

So in terms of a, to get back to your final question about a long-
term plan, Senator, I don’t know that we have that plan, that we
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have a time frame for that plan. I think what we would want to
do is finish all of the assessments. We have three more to finish
by the end of 2017. That is our estimated time frame. And from
there, we will have a much better sense of the overall deferred
maintenance.

Senator BARRASSO. Thank you. Thank you, Mr. Chairman.

The CHAIRMAN. Senator Udall?

STATEMENT OF HON. TOM UDALL,
U.S. SENATOR FROM NEW MEXICO

Senator UDALL. Thank you, Chairman Tester. I really appreciate
your attention to this.

I believe I told your office, Mr. Roberts, about an urelated ques-
tion that I wanted to ask about. Because we have you here today,
I want to just take a moment to bring up an unrelated issue that
has recently come to my attention. It is my understanding that the
K-12 Pinehill Schools in the Ramah Navajo Chapter have a height-
ened fire risk as a result of non-working fire alarms, sprinkler sys-
tems and smoke detectors. These life and safety hazards have been
allowed to persist. It is unacceptable; it puts the lives of children
and their education and adults at serious risk. It is contrary to
BIE’s own policies and procedures.

It is my understanding that Pine Hill’s BIA elementary school
that was constructed three years ago was never issued a final cer-
tificate of occupancy because it never had a working fire alarm. As
a result, this new school has never opened. Again, the waste and
lack of attention to vital safety concerns is unacceptable.

I would ask Mr. Roberts and his team to look into these out-
standing issues at Pine Hill and expedite steps to put in place
these very simple but important safety measures.

My question is, Pine Hill schools are not on the priority list of
BIA school facilities in poor condition needing renovation or re-
placement. Yet there are life safety issues at its schools, including
non-working fire alarms and sprinkler systems, certificates of occu-
pancy taking months if not years to be issued, delaying the use of
needed facilities. What steps will the BIA take right now to remedy
these situations at BIA grant schools like Pinehill?

Mr. ROBERTS. Thank you, Senator. I do know that our staff is
working with your staff on this issue and we appreciate that.

In terms of life safety issues with the school that you raise, that
is of utmost concern to us. My understanding is that the southwest
region does have a contract in place to address the fire alarm issue
at that school, which is I guess campus-wide. And then you men-
tioned the new elementary school that’s been constructed. My un-
derstanding is that we contracted with the tribe’s school district for
that construction and that it is 98 percent complete. We are work-
ing with the tribe’s school board to bring that to full completion.
So this is an issue that I will raise both with director Monty
Roessell when I get back today and make sure that, obviously, the
safety issue there on fire alarms we want to get fixed immediately.

And this issue about construction, I think we need to figure out,
since the tribe has contracted for that function, how to get that one
across the finish line. My understanding is that it is about 98 per-
cent complete.
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Senator UDALL. Thank you very much. This issue has been lin-
gering for a long time. It has been out there. So I think we really
need to get expedited attention to it, and I appreciate your atten-
tion to it.

Thank you, Chairman.

The CHAIRMAN. Senator Udall, did you just say that they built
a new school, didn’t finish for three years and it is not open be-
cause they don’t have a fire alarm system in it?

Senator UDALL. That is right. That is exactly what I said.

The CHAIRMAN. We will have a hearing on this if you guys don’t
fix it. It should have been done three years ago. I mean, truthfully,
this is the kind of stuff that gives government a bad name.

Mr. ROBERTS. I agree.

The CHAIRMAN. Senator Fischer isn’t here, but I have some more
questions on irrigation. The BIA oversees almost all those Indian
irrigation systems. The BOR has some irrigation systems, too. Do
you know if the BOR backlog is equivalent to or similar to what
the BIA backlog is?

Mr. ROBERTS. I don’t know. That is information, Senator, that I
can provide to the Committee. My understanding of BOR is that
they construct the irrigation project then they turn it over, they
don’t operate it actually. So I don’t know whether they have the
same O&M issue or not. But that is something that I will certainly
follow up with the Bureau of Reclamation and provide that infor-
mation to the Committee.

The CHAIRMAN. Okay. Thank you for that.

Many of the recent water settlements authorized tribes to use
the Self-Determination Act contracts to manage many aspects of
the water infrastructure construction projects. However, a lot of
these projects are overseen by Reclamation rather than the BIA.
The Crow chairman who is sitting pretty darned close to you is
going to testify that Reclamation has required the tribe to use their
own funds and then get reimbursed, and this creates a burden, be-
cause there is not a lot of extra bucks flowing around. And it is
contrary to the Self-Determination Act.

Just a question for you, you have to speak for the Department,
but why would the Department of the Interior refuse to comply
with the Indian Self-Determination Act?

Mr. ROBERTS. Chairman, I am not up to speed on the specifics
of Reclamation’s work with the Crow Tribe. But that is something
that I can, information that we can provide to the Committee. I
don’t know if there were specific instances there or not. But is in-
formation I would be happy to provide.

The CHAIRMAN. I would appreciate it if you would pass that on,
Larry. And then the last question that I have is, have any of the
tr}ilbeis?assumed management of the irrigation projects in part or in
whole?

Mr. ROBERTS. I know that the Duck Valley Shoshone Paiute
Tribe, they have compacted to run the project there.

The CHAIRMAN. Are there any others that come to mind?

Mr. ROBERTS. San Carlos may have as well. But I would have to
double check that.

The CHAIRMAN. So when they did the contract, was there a lot
of deferred maintenance on those when they did the compact?
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Mr. ROBERTS. I think for Duck Valley, their deferred mainte-
nance was addressed in large part through their water settlement.

The CHAIRMAN. Okay. I was just trying to see if I could get any
comparison between tribally-compacted irrigation systems and
their deferred maintenance versus the ones that the BIA oversees.
But I want to make sure we are comparing apples to apples.

Mr. ROBERTS. We can ask our staff to follow up with the Com-
mittee on that to see if there are any others that I am just not
thinking of.

The CHAIRMAN. I appreciate your work, Larry, in the Depart-
ment. I appreciate your work with the irrigation systems. I think
you understand how important they are to the economy, and you
also understand if we lose this infrastructure, it is more costly to
get back. The maintenance issue is big.

And I don’t mean to be too hard on you on the school thing. If
it is our fault, if there is something we haven’t done, that stops you
from fixing that, then let us know and we will fix it. But if it isn’t,
then you can move on. You don’t need to respond to that. Thank
you very much.

I am going to welcome our second panel up as Larry gathers up
his papers. I appreciate you making the trek over.

And on our second panel, we are going to have Chairman Old
Coyote, Darrin Old Coyote, from the Crow Tribe of Montana. We
are then going to hear from Governor Stuart Paisano of the Sandia
Pueblo Tribe of New Mexico. Then we have Ruth Jim, Council-
woman from the Yakama Nation of Washington State. Finally, we
are going to hear from Mitchell Cottenoir, an engineer with the
Shoshone and Arapaho Tribes of the Wind River Reservation that
Senator Barrasso talked about. I want to thank you all for being
in front of us today. I would remind you to keep your statements
to five minutes; it would be very, very much appreciated. It will
allow time for questions.

Senator Udall, did you want to introduce Governor Paisano?

Senator UDALL. Yes, I would like to introduce Governor Paisano,
if that is okay.

The CHAIRMAN. You bet.

Senator UDALL. Thank you, Chairman Tester. I will save any
other comments for later.

But first of all, this is tremendously important to the tribes in
my State, what you are holding this hearing on, the irrigation in-
frastructure. And it is something that is often neglected. I really
appreciate you making sure that this isn’t overlooked.

I would like to welcome to the Committee my good friend Gov-
ernor Stuart Paisano. He is the Governor of Sandia Pueblo and
Chairman of the Coalition of Six Middle Rio Grande Pueblos. Gov-
ernor Paisano has served in Pueblo leadership for many years. He
was first appointed as Governor in 2000, the youngest ever gov-
ernor to represent the Pueblo. As Governor of Sandia, Governor
Paisano represents a long history of farmers who rely on the Rio
Grande for maintaining crop land in our arid State. The Governor
can speak to the specific needs of members of his Pueblo who are
dealing with crumbling irrigation infrastructure, and can also
speak to the difficulty Sandia Pueblo has working with local enti-
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ties and the BIA, so that the deliveries of the tribe’s senior water
rights are carried out.

As Chairman of the Coalition of Six Middle Rio Grande Pueblos,
Governor Paisano understands the larger issues that confront the
six Pueblos who depend on the Middle Rio Grande for community
agriculture. The Governor knows the challenges the River Pueblos
face working with local conservation and irrigation districts and
the need for funding Pueblo infrastructure. After years of drought
and centuries of compact negotiation and water lawsuits, water is
no simple issue for New Mexico.

I look forward to the Governor’s testimony, and look forward to
working more with him to address the issues that Sandia Pueblo
and the other Rio Grande Pueblos face.

Thank you, Senator Tester.

The CHAIRMAN. Thank you, Senator Udall.

Chairman Old Coyote, you may begin.

STATEMENT OF HON. DARRIN OLD COYOTE, CHAIRMAN, CROW
NATION

Mr. OLD COYOTE. Good afternoon, Chairman Tester, Vice Chair-
man Barrasso and members of the Committee.

Thank you for holding this hearing on irrigation projects in In-
dian Country. This is an important subject for not only the Crow
people but for Indian Country in general.

My name is Darrin Old Coyote and I am the Chairman of the
Crow Nation. I am honored to be here on behalf of the Crow Nation
to testify on our experiences with the Crow Irrigation Project, or
the CIP. I would like to provide the Committee with a summary
of the historic issues we experienced with our irrigation system,
what has been done and what is being done in the future to
achieve a well-run and efficient irrigation system.

The CIP is located on the Crow Indian Reservation in south cen-
tral Montana and has been a subject of problems for many decades.
Construction on the CIP began in the late 1800s, and currently
consists of 11 units with a total area of over 60,000 acres. Histori-
cally the CIP was operated and maintained by the BIA, who spent
the majority of the operation and maintenance budget on personnel
costs rather than actual maintenance on the system.

The CIP was also underfunded, because the BIA failed to collect
assessments from users of the system. Together, the deferred main-
tenance and underfunding resulted in a very run-down and ineffi-
cient irrigation system. The historical problems at the CIP led to
rehabilitation and improvement of the system being a major compo-
nent of the Crow Tribe Water Rights Settlement Act of 2010. The
Crow Water Settlement otherwise, $132 million for CIP rehab, of
this amount $74 million was mandatory appropriations.

We cannot emphasize enough the importance of this mandatory
funding that was only possible because of Chairman Tester’s and
Senator Baucus’s diligent efforts to find funding offsets. We would
like to thank both of them for their hard work on behalf of the
Crow Nation. We recommend that future Indian water rights set-
tlements include mandatory funding as well.

The CIP project also requires ongoing annual appropriations to
maintain the construction schedule that we are finalizing with



14

BOR. Most if not all current and future Indian water settlements
have a similar annual appropriations need. We urge Congress to
continue to appropriate all the necessary funds to complete the
critical work on the CIP.

Another aspect of our settlement that benefits the CIP is the pro-
vision that allows for flexibility in the transfer of funds between
two large construction project accounts: the CIP and the MR&I
Clean Drinking Water System. We have already noticed the bene-
fits of carving this type of flexibility into legislation and rec-
ommend that future Indian water settlements include such provi-
sions.

The settlement also established BOR as the lead Federal agency,
rather than the BIA. In 2011, we entered into a 638 agreement
with BOR to carry out the rehabilitation improvement activities.
While the tribe supported BOR serving as the lead on the CIP mov-
ing forward, we have experienced early obstacles. In fiscal year
2012, there seemed to be very little oversight from BOR before the
agency abruptly increased oversight in 2013 and crippled the
project’s progress. This inconsistent oversight by BOR halted fund-
ing to the tribe from March 2013 to January 2014, and caused con-
struction crew layoffs for the entire construction season. The BOR
also demanded that the tribe advance construction funds from the
tribe’s general fund account and seek reimbursement. This is im-
possible for any tribe.

After difficult discussions and negotiations with BOR, we have
evolved to today’s level of oversight that is a happy medium and
have worked out a funding mechanism that does not require the
tribe to advance the construction costs from our general fund budg-
et. Despite these initial obstacles, construction commenced on the
CIP in 2012 and we are now in a position to move forward aggres-
sively to rehab the CIP. One of the benefits of funding irrigation
projects is that the results are tangible. You can see the before and
after gictures of the difference that Federal dollars make on the
ground.

Forty jobs will be created in 2015 and we will continue to in-
crease the number of local jobs for the next 10 years. In closing,
every Indian irrigation system is unique and poses its own chal-
lenges. In our case, we are dealing with several decades of deferred
maintenance on the CIP that must be remedied on a strategic, for-
ward-thinking approach in order to make the most out of the Crow
water settlement funds. Even though we have experienced a few
temporary setbacks in implementation of the settlement, we are
headed in the right direction and are optimistic that we will be suc-
cessful in restoring the CIP.

Thank you again for the opportunity to provide testimony today.
I am happy to answer any questions that the Committee may have.

[The prepared statement of Mr. Old Coyote follows:]

PREPARED STATEMENT OF HON. DARRIN OLD COYOTE, CHAIRMAN, CROW NATION

I. Introduction

Good afternoon. My name is Darrin Old Coyote and I am the Chairman of the
Crow Nation. On behalf of the Crow Nation, I would like to thank Chairman Tester
and members of the Senate Committee on Indian Affairs for holding this Oversight
Hearing on Irrigation Projects in Indian Country and inviting the Tribe to provide
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testimony on our experience with the Crow Irrigation Project within the Crow Res-
ervation.

As I will discuss in further detail below, the Crow Irrigation Project (“CIP”) has
been the subject of considerable problems on the Crow Reservation for many dec-
ades. Historically, the CIP was operated and maintained by the Bureau of Indian
Affairs (“BIA”), with a majority of the Operation and Maintenance (“O&M”) budget
weighted towards personnel costs and deferred maintenance that resulted in exten-
sive deficiencies with the CIP. Funding problems were compounded by a failure to
collect assessments from users of the system, which left the system seriously under-
funded. Thus, in an effort to remedy the vast failings of the CIP, the Crow Tribe
Water Rights Settlement of 2010 was enacted to, among other things, rehabilitate
and improve the CIP and provide meaningful Federal funding for such work. Today,
we share our experience both in terms of the historic issues that have surrounded
the CIP, as well as our current and future work with the Department of Interior
through the Bureau of Reclamation as it has evolved since passage of the Crow
Water Settlement legislation.

II. Brief Overview of Crow Irrigation Project

A. Brief History of Crow Irrigation Project

The CIP is located on the Crow Reservation in south-central Montana. The Crow
Tribe’s first reservation, established in the Fort Laramie Treaty of 1851, was 35 mil-
lion acres of land in Montana and Wyoming. In the Fort Laramie Treaty of 1868,
the Crow Tribe agreed to reside on an 8-million acre reservation in south-central
Montana and established the senior tribal water right claim of the Crow Tribe on
May 7, 1868. Later land cessions from the Crow Tribe to the United States in 1882,
1891, and 1904 reduced the Reservation to its current 2.3 million acre size today.
Importantly, each land cession and subsequent land sale by the United States to
meet its treaty obligations to the Crow Tribe constituted the original and early sub-
sequent appropriations for the Federal CIP.

In 1920, Congress passed the Crow Allotment Act, which triggered a massive land
conversion from collective tribal to individual allotted Crow. The amount of land and
the number of individual Crow allottees both doubled within fifteen years of this
Act. However, for reasons outside of this testimony and despite a federal prohibition
on the amount of acreage to ever be owned by a non-Indian individual (1,280 acres)
or a corporation (1,920 acres), hundreds of thousands of acres ultimately passed to
non-Indians within the Crow reservation. That historical fact, the legal issues, and
claims associated with the lands subject to the 1920 Act remain in dispute to the
present day. See 1920 Crow Allotment Act, Section 2, 41 Stat. 751 (1920); Crow
Tribe v. Campbell Farming Corp., 31 F.3d 768 (9th Cir. 1994).

The first irrigation works, the Reno Ditch, was constructed by the Federal Gov-
ernment in 1885. Surveys for the present CIP began in 1890. The first general au-
thorization for the construction of the irrigation project on the Crow Reservation
was contained in the agreement between the Crow Tribe and the United States,
dated December 8, 1890, and ratified by Section 31 of the Indian Appropriation Act
of March 3, 1891 (26 Stat. 989, I Kappler 407, 432). Designs, surveys, and construc-
tion for the CIP were performed by the United States Reclamation Service, now the
Bureau of Reclamation (Reclamation), for the BIA until 1922. Reclamation con-
structed nine of the eleven units from 1885 to 1922. Further construction on the ir-
rigation units was performed by the BIA after 1922. The remaining two irrigation
units were privately constructed, with lateral ditches off of the main canals con-
structed by Reclamation in the early 1920s to serve Crow allotted lands. Active ex-
pansion of the irrigation units ceased in 1925 and nearly all of the irrigation facili-
ties were completed before 1940.

Subsequent Congressional acts provided for continued construction and develop-
ment on the CIP. The Act of July 1, 1932 repealed collection of construction costs
against Indian owned lands under government irrigation projects until the land is
no longer under Indian ownership. Public Law 79-468 (60 Stat. 333), Section 9
states, “[n]o further construction work on the Crow Indian Reservation shall be un-
dertaken by the United States without the prior consent of: (1) the Crow Tribe; (2)
the irrigation district or districts affected, and; (3) the Congress of the United
States, and without the prior execution of repayment contracts by non-Indian water
users or irrigation district or districts, obligating the non-Indian lands for the repay-
ment for their share of such construction costs.” Public Law 79-468 further states,
“that such consent shall not be necessary to construct laterals necessary to irrigate
the lands within the CIP as now determined and classified as irrigable by the land
designation committee report, as approved by the Secretary of the Interior in 1944.”
The Public Law also cancelled all back debt to the United States government owed
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by all Indian owned land and also cancelled United States government debt to the
Crow Tribe for funds expended from treaty settlements for the irrigation projects.

B. CIP Overview

The Crow Irrigation Project consists of eleven units with a total area of 63,365
acres. There are eleven diversion dams, one storage dam, nine canal systems and
five drainage systems. Specifically, the eleven CIP irrigation units consist of the
Bighorn, Agency, Forty Mile, Reno, Lodge Grass #1, Lodge Grass #2, Bozeman Trail,
Upper Little Horn (Wyola), Pryor, Soap Creek, and Two Leggins Units. The Upper
Little Horn Unit is also referred to as Wyola throughout as attributed to the fact
that Wyola is the more common name used. Of these eleven units, the Bozeman
Trail and Two Leggins Units are privately owned and operated, with the remaining
nine CIP Units operated and maintained by the BIA’s office located in Crow Agency,
Montana. The rehabilitation and betterment of the Bozeman Trail and Two Leggins
Units will only occur where land is held in Trust by the United States for the Tribe
and Crow Allottees are beneficiaries.

The CIP lands are located along the Bighorn and the Little Bighorn Rivers, Pryor
Creek, Lost Creek, Sunday Creek, Soap Creek, and Lodge Grass Creek, all of which
are tributaries to the Yellowstone River. The eleven units are located entirely in the
Pryor, Lower Bighorn, and Little Bighorn Sub-basins, with the general direction of
flow within both basins from southwest to northeast. Across the eleven units, the
CIP consists of eleven diversion dams, one storage dam with a capacity of about
23,000 acre-feet, approximately 122 miles of main canals, 43 miles of drains, 257
miles of additional canals (e.g., laterals, sublaterals, and wasteways), and approxi-
mately 3,800 irrigation structures (including both BIA and non-BIA-owned struc-
tures) such as checks, drops, headworks, flumes, siphons, turnouts, road crossings,
spillways, and diversion dams. All units are gravity fed and lack any automated
flow measurement or gate controls, with the exception of the Bighorn Unit, which
has automated gates controlled by Reclamation at the main diversion point
(headworks) at the Afterbay below the Yellowtail Dam and Bighorn Reservoir.

In 2006, the CIP served approximately 1,118 water users. Current irrigation prac-
tices include both surface and sprinkler methods, with most irrigation methods con-
sisting of flood, furrow, wheel-lines, gated pipe, and sprinklers with both unlined
and lined ditches as distribution systems. Additionally, several select laterals and
sublaterals have been converted to pipe, particularly in the Two Leggins Unit. The
CIP serves both Tribal and non-Tribal landowners. Non-Tribal landowners in the
two irrigation districts (Bighorn and Little Bighorn Districts) and private ditch com-
panies (Bozeman and Two Leggins) in the CIP are organized as legal entities under
Montana statutes. The Irrigation District Boards are chartered under state law and
only represent owners of fee simple lands.

Most of the reservation is comprised of grasslands and plains with the Wolf
Mountains to the east and Bighorn and Pryor Mountains to the southwest. The cli-
mate on the reservation varies from humid above 7,000 feet in the Bighorn Moun-
tains, with 24 inches of annual precipitation, to semi-arid around 2,900 feet near
Hardin, with 12 inches of annual precipitation. The primary source of water for the
CIP originates on Tribal lands in the Bighorn Mountains. All CIP irrigation water
is supplied by surface water sources. The primary irrigated crops are hay and al-
falfa, irrigated pasture, sugar beets, corn, and grains. Precipitation averages 12-18
inches annually, with temperatures that vary from -48 to +110 degrees Fahrenheit,
and the average growing season is 135 days from mid-May to the end of September.

Over the years, the Tribe asserted that the BIA’s role in overseeing and maintain-
ing the CIP fell short of the United States’ trust obligation to the Tribe and Crow
allottees to maintain the system. We saw that the vast majority of funds on the CIP
were weighted towards personnel costs rather than much needed O&M. Most re-
cently, for example, there has only been one BIA operator for the entire CIP system
who performs such operations with 25 year-old equipment. Accordingly, the CIP con-
tinued to wear down and operate at a sub-optimal efficiency level. Indeed, the dilap-
idated conditions on the CIP spurred the Tribe’s efforts to ultimately settle the
Tribe’s claims against the United States for failing to fulfill its trust obligations to
the Tribe, and which resulted in the Crow Tribe Water Rights Settlement Act of
2010.

III. Crow Tribe Water Rights Settlement

The Montana Reserved Water Rights Compact Commission was established by
the Montana legislature in 1979 for purposes of concluding compacts for the equi-
table division and apportionment of waters between the State and its peoples and
the Indian Tribes claiming reserved water rights within the State. In 1999, the
Montana State Legislature ratified the Crow Tribe-Montana Water Compact. MCA
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85-20-901 (1999). By entering into this Compact, all interested parties settled their
claims with the State of Montana and the Crow Tribe and avoided costly and
lengthy litigation.

In 2010, the United States Congress passed the Crow Tribe Water Rights Settle-
ment Act which further authorized, ratified and confirmed the Crow Tribe-Montana
Water Rights Compact entered into by the Tribe and the State of Montana in 1999,
and was signed into law by President Obama on December 8, 2010. Claims Resolu-
tion Act, P.L. 111-29, Title IV, 124 Stat. 3097 (“Crow Water Settlement”). One of
the critical components of the Crow Water Settlement was Interior’s obligation to
fulfill its trust obligation to properly maintain the CIP, which the Tribe asserted the
United States had failed to do. The Crow Water Settlement specifically provided for
Reclamation to carry out such activities as necessary to rehabilitate and improve
the water diversion and delivery features of the CIP, in accordance with an agree-
ment to be negotiated between the Secretary of Interior and the Crow Tribe. Crow
Water Settlement, Sec. 405. In 2011, the Tribe and Reclamation entered into a Self-
Determination Contract, commonly referred to as a 638 contract, to carry out the
rehabilitation and improvement activities envisioned by the Crow Water Settlement.

Significantly, the Crow Water Settlement also authorized $132 million, adjusted
to reflect changes since May 1, 2008, in construction cost indices applicable to the
types of construction involved in the rehabilitation and improvement of the CIP. Of
that authorized amount, $73, 843,000 was a mandatory appropriation, with the re-
maining $58,000,000 as authorized discretionary funds. Crow Water Settlement,
Sec. 414(a). We cannot emphasize enough the importance of the mandatory funding
that was included in our Settlement, which was a direct result of Chairman Tester
and former Senator Baucus’ diligent efforts to find funding offsets. As you are keen-
ly aware, the mandatory appropriations provide direct funding to enable the Tribe
to begin work immediately on the CIP. That being said, it has been emphasized that
the discretionary portion of the BIA irrigation funding, approximately $8 million per
year, will need to be substantially increased in the upcoming fiscal years to avoid
layoffs and cyclical employment.

Notwithstanding the anticipated increase in construction costs as the project pro-
gresses, the mandatory funding element of the Settlement is critical towards the
overall intent and success of the Settlement. Thus, while we recognize that identi-
fying offsets and providing for mandatory funding in Indian Water Settlements is
a difficult task to say the least, we highly recommend that future Indian water set-
tlements strive to include mandatory funding. We also urge Congress not to forget
that the mandatory funding for our and other Indian water settlements will run out
and we will need Congress to be prepared to appropriate the funds necessary to
complete the critical work of our settlement, including our work on the CIP.

Lastly, with respect to the Crow Water Settlement legislation itself, we were able
to include a provision within the Settlement that allowed for flexibility between our
two large construction projects—the CIP and the MR&I System (clean drinking
water system). Section 414(h) provides that the Secretary of Interior may transfer
funds between the CIP account and the MR&I account as the Secretary, with the
concurrence of the Tribe, determines to be necessary. We have already noticed the
benefits of carving this type of flexibility into the legislation, which in our case was
especially important as we work to rehabilitate the existing CIP system and con-
struct a new MR&I System within the Crow Reservation. Again, we would rec-
ommend that future Indian water settlements consider such provisions in their set-
tlements if they envision needing a certain level of flexibility between their relevant
construction activities.

IV. Current and Future Outlook for the CIP

The Crow Water Settlement provides much needed funding and directives to Rec-
lamation to carry out the necessary construction to improve the overall efficiency
of the CIP. Unlike the historical management of the CIP by the BIA, the Crow
Water Settlement provided that Reclamation would serve as the lead agency on the
project going forward. While the Tribe certainly supported Reclamation serving as
the lead on the CIP moving forward, we have experienced early obstacles (perhaps
due to an expected learning curve by Reclamation with Indian irrigation projects as
opposed to their standard non-Indian projects), both in terms of the level and bal-
ance of BOR oversight on the project, as detailed below.

Once construction and improvement continues we expect that project-wide effi-
ciency of the irrigation system to the farm turnouts will be roughly 30 percent.
Moreover, future irrigation water demands should decrease from the current exist-
ing irrigation system demands with improved system efficiency resulting from reha-
bilitation and betterment efforts. Efficiencies of 50-70 percent could potentially be
realized through a combination of CIP rehabilitation and betterment efforts and im-
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proved system O&M. CIP rehabilitation and betterment, in conjunction with im-
proved O&M, may also help to increase irrigation wastewater quality by decreasing
pollutant concentrations within the system (e.g., sediments, chemicals, etc.). Reduc-
tions in water pollutant concentrations in wastewater ultimately, however, will be
largely dependent on individual on-farm irrigation methods and practices.

The total irrigated acres may increase if additional acres currently in TNA (Tem-
porarily Non-Assessed Acres, which are currently not receiving water for various
reasons) status can be brought into PA (Presently Assessed acres) status. Currently
8,200 acres of land are identified as TNA. Some of these tracts of land have poten-
tial to be irrigated and assessed with minor rehabilitation. The addition of on-farm
improvements in other areas may also add more irrigated land, as would the devel-
opment of additional lands for irrigation (Dunmore Bench).

A. CIP 638 Contract

As discussed above, the Crow Tribe entered into a 638 Contract with Reclamation
to implement the CIP. In the first two years of the Settlement Act implementation,
we experienced inconsistent oversight, both from the Tribe’s perspective and Rec-
lamation’s perspective (as referenced above), that resulted in minimal funding to the
Tribe from March 2013 to January 2014 and that caused construction crew layoffs
for the entire irrigation season. In contrast, FY 2012 seemed to have very little over-
sight from Reclamation, and then an abrupt change occurred that resulted in sig-
nificant Reclamation oversight—thus crippling the project’s movement. Fortunately,
after difficult discussions and negotiations, we have evolved to today’s level of over-
sight that is a happy median, which we believe will lead to successful interactions
with Reclamation in the future.

Additionally, the Tribe encountered another substantial obstacle during this first
phase of implementation under the 638 Contract when Reclamation demanded that
the Tribe advance the funds for construction from the Tribe’s general government
operating fund (approximately $20 million per year) and be reimbursed after each
Reclamation audit. As would undoubtedly be the case for many tribal budgets, this
became impossible for the Tribe (it would have caused other tribal department shut-
downs and layoffs to provide the advance funding for the water projects). We voiced
these concerns with Reclamation and ultimately worked out a mechanism in which
the Tribe will no longer have to advance the funds from the Tribe’s general fund.
Hence, this year’s 2015 Annual Funding Agreement (AFA) appears to be on track
and we are optimistic that the following important milestones will be achieved.

1. Crow Irrigation Project Master Plan

The 638 Contract executed by the Tribe and Reclamation in 2011 included a re-
quirement that the parties draft a CIP Master Plan of project construction activities
and responsibilities under the Contract. The Final Draft CIP Master Plan was re-
viewed by Reclamation and the BIA, with all final comments received on August 29,
2014. The Final CIP Master Plan was submitted to Reclamation last week for final
review and acceptance.

It is anticipated that Reclamation will provide a formal response to the Final CIP
Master Plan in the form of a letter, and provided that no additional comments war-
ranting revision in the Master Plan are supplied, the Final CIP Master Plan will
then be provided for final signature by the Crow Tribe’s Chairman, Crow Tribal
Water Rights Office Director, and Engineer of Record (Bartlett & West). The Master
Plan is important as an overarching document with generalized approval of projects
over the duration of the settlement with expected oversight of project specifications,
funding adjustments, and other issues as they arise.

2. CIP Environmental Assessment

The CIP Environmental Assessment (EA) is also nearing completion. The CIP EA
has been reviewed internally be Reclamation, and is scheduled to be distributed for
a one month public comment period by September 15, 2014. Following the public
comment period, a response to all comments will be prepared, and all EA documents
are expected to be finalized. The issuance of a signed FONSI by Reclamation is an-
ticipated by the end of 2014.

B. CIP Completed and Future Work

Construction work on the Crow Irrigation Project under the Settlement Act com-
menced in 2012, and has continued since that time but in a somewhat reduced scope
of activities. Construction work on projects during this timeframe has been pri-
marily limited to smaller rehabilitation projects, and is contingent upon final sign
off on the CIP Master Plan to proceed forward at full scale construction. A number
of large rehabilitation projects are scheduled to commence construction in calendar
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year 2015, and include major structures on the Bighorn and Forty Mile Units, as
well as the Willow Creek Feeder Canal (Lodge Grass Feeder Canal).

Another significant issue that we have encountered (after engaging in more spe-
cific project reviews and implementation) is that the current condition of the irriga-
tion structures and redesign options from original cost estimates by engineering con-
sultants have increased in many cases (e.g., originally undersized bridges, culverts,
etc.). This fact poses new challenges for the Tribe and Reclamation to fulfill the ob-
jectives of the CIP while staying within the $132 million budget. We recognize that
this ultimately means that the Tribe will need to search for more creative solutions
to resolve underlying unanticipated and major estimated design system flaws (based
primarily on poor oversight and enforcement of the system by the BIA in the past).

One of the benefits of funding the rehabilitation and improvement of irrigation
systems on Indian Reservations is that the results are tangible. You can see a tan-
gible difference that Federal dollars make on the ground in the day-to-day
functionality of the systems in Indian country. As such, we have provided a few ex-
amples below of what the CIP looked like before and after the Crow Water Settle-
ment implantation began to demonstrate how the appropriated funds have made a
difference on the Crow Reservation to rehabilitate and improve much needed seg-
ments of the CIP.

2012 Completed Projects
a. Agency Diversion

The Agency Diversion Riprap Repair project was completed by the Crow Tribe
Water Rights Department (“CTWRD”) during the fall of 2012 and spring of 2013.
Work completed under this project generally consisted of:

e Placing compacted soil to fill the eroded bank area on the east side of the Little
Big Horn River.
e Placing geotextile fabric and rock to armor bank area.
e Site grading, surface restoration and seeding.
b. Lodge Grass No. 1
The Lodge Grass Canal No. 1 Headworks rehabilitation project was completed by
the CTWRD during the winter of 2012 and 2013. Work completed under this project
generally consisted of:
Construction of cofferdams and dewatering in Lodge Grass Creek.
Demolition of a portion of the old deteriorated headwall.
Construction of a concrete overlay over the deteriorated headwall.
Construction of two new concrete walkway support walls.
Installation of a new steel walkway over Lodge Grass Creek.
Site grading, surface restoration and seeding.

After:

c. Lodge Grass No. 2

The Lodge Grass Canal No. 2 Headworks rehabilitation project was completed by
the CTWRD during the winter of 2012 and 2013. Work completed under this project
generally consisted of:

o Construction of cofferdams and dewatering in Lodge Grass Creek.
e Demolition of a portion of the old headworks structure.

e Construction of new headwork structures including cast-in-place concrete walls
and slab and installation of precast concrete box culverts and three slide gates.

e Construction of two new concrete walkway support walls.
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o Installation of a new steel walkway over Lodge Grass Creek.
e Site grading, surface restoration and seeding.

Before:

2. 2013 Completed Projects
a. Bighorn High Check Emergency Repair

Emergency repairs were completed in the spring of 2013 to stabilize the structure
and to prevent its failure until it could be fully rehabilitated in FY 2015. Work con-
sisted of the following:

o Backfill was imported to fill in the erosion

o Extended downstream concrete apron

e Install EPDM liner with riprap ballast to reduce further erosion

Before: After:

~aW

b. Reno O&M Road Improvements

It was determined that O&M road improvements were necessary from the Old
Hwy 87 Frontage Road to the Reno Diversion Dam and Headworks. The improved
road will provide all weather access to the Reno Diversion Dam and Headworks and
Siphon. It will also help facilitate construction when the Reno Diversion Dam and
Headworks and the Siphon are rehabilitated and for future O&M activities on the
structures thereafter. The Reno Diversion Dam and Headworks is planned for reha-
bilitation in FY2015. The Reno Siphon is planned for replacement in FY2015.
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Before: After:

c. Rotten Grass Wasteway
It was determined that stabilization and erosion protection improvements were
necessary for the Rotten Grass Wasteway. Immediate efforts were needed to protect
the structure and downstream channel from further erosion and damage, and allow
for continued operation of the wasteway.

Before: After:

3. 2014 Completed Projects
a. High Check O&M Road Improvements

It was determined that O&M road improvements were necessary from the Little
Owl Loop Road to the vicinity of High Check. The improved road would provide all
weather access to High Check and the turnout for Lateral 728. It would also facili-
tate construction when High Check and High Drop are replaced and for future O&M
activities on the structures thereafter.
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Before: After:

4. Major Upcoming Construction Projects
There are a number of projects that are planned for 2015.
a. Willow Creek Feeder Canal Phase I, II, & III

e Install riprap below the diversion dam and headworks structures and install
new slide gates on the headworks.

o Replace the existing stop logs in the wasteway with a slide gate and restore the
radial gate to operation.

e Remove brush and trees and reshape the canal prism.

e Install earthen lining for select reaches of the canal to address seepage con-
cerns.

e Construction of a new terminal drop structure.
b. Reno Diversion Dam, Headworks, and Flume

o Install one Obermeyer gate and construct a radial gate sluiceway.

e Remove and construct a new headwork structure.

¢ Remove and replace existing ramp flume.
c. Forty Mile Headworks & O&M Road

e Remove the existing headworks and construct a new structure with a new slide
gate.

e Remove the existing Parshall flume and constructing a new Parshall flume.

e Stabilize river bank adjacent to the new structure.

e Complete improvements to the existing O&M road including leveling, grading,
and placing gravel.
d. Bighorn High Check

e Removing old structure and replacing with a new check structure.

V. Conclusion

Every Indian irrigation system is unique and poses its own challenges. In our
case, we are dealing with several decades of deferred maintenance on the CIP that
must be remedied on a strategic and forward-thinking approach in order to make
the most out of the Crow Water Settlement funds. As we make progress, we will
also have to ensure that the future funds for operation, maintenance and replace-
ment are collected from users on a timely basis or we will face the same funding
shortfalls that plagued the system in the past. Even though we have experienced
a few temporary setbacks in the implementation of the Settlement, we are headed
in the right direction and are optimistic that the CIP will ultimately be restored to
the state it was originally intended to be for the Crow Indian Reservation.

The CHAIRMAN. You are getting pretty darned good at this, Mr.
Chairman. You have two seconds left. Thank you very much for
your testimony.

Governor Paisano, you are up.



23

STATEMENT OF HON. STUART PAISANO, GOVERNOR, PUEBLO
OF SANDIA

Mr. PAisaNoO. Good afternoon, and greetings from the Pueblo of
Sandia. Chairman Tester, Vice Chairman Barrasso, and our good
friend and Senator Tom Udall and Committee members, thank you
for the opportunity to appear before you today and to testify con-
cerning some of the problems with the irrigation infrastructure
serving the Six Middle Rio Grande Pueblos in New Mexico.

The Coalition of the Six Middle Rio Grande Pueblos, as the name
implies, is comprised of the six Pueblos whose lands are within the
Middle Rio Grande Valley: the Pueblos of Cochiti, Santo Domingo,
San Felipe, Santa Ana, Sandia and Isleta. The Coalition, which
used to be called the Pueblo Irrigation Committee, focuses exclu-
sively on water and irrigation issues.

The six Pueblos are the aboriginal occupants of the valley, which
now includes close to a million people located primarily in and
around the City of Albuquerque. The Pueblos’ lands are largely
rural in character and we continue to practice and rely on irrigated
agriculture for our culture, as we have for centuries.

Unfortunately, the six Pueblos, largely because they are located
in the most populous area of the State, no longer have their own
separate diversions and canals. Instead, the Pueblos now depend
on irrigation facilities that are owned by the U.S. Bureau of Rec-
lamation, but which are operated and maintained by an entity
known as the Middle Rio Grande Conservancy District, or the
MRGCD. Under Federal law the MRGCD is obligated to maintain
certain on-Pueblo irrigation facilities and to deliver water to meet
congressionally and federally recognized prior and paramount
water rights of the Pueblos, without charge, in exchange for vital
rights-of-way across the Pueblos.

For congressionally-recognized water rights for the Pueblos’
newly reclaimed lands served by the same Middle Rio Grande
Project, the Bureau of Indian Affairs contracts with the MRGCD
for operation and maintenance services. It is a complicated agree-
ment and one that, frankly, has historically not worked for the
Pueblos. Specifically, irrigation facilities that only serve Pueblo
lands have not been maintained as well as those serving non-Pueb-
lo lands. Consequently, the Pueblos often have a more difficult time
than our non-Indian neighbors irrigating their lands and obtaining
operations and maintenance services. Attached to my statement
are some pictures illustrating the MRGCD’s unequal maintenance
of facilities on the Pueblo versus non-Pueblo lands.

The irrigation facilities serving the Coalition Pueblos were not
reviewed and evaluated by the GAO back in 2006 because they are
not part of a BIA project, but it certainly would have been useful
had the GAO done such a review.

The BIA must do a better job in ensuring that the MRGCD oper-
ates and maintains facilities serving the Pueblo lands on an equal
basis with facilities serving non-Pueblo lands. To its credit, the BIA
has recently shown an interest in achieving this goal and Director
Black has become personally involved in negotiating for a new
O&M agreement between the BIA and the MRGCD. I also under-
stand that Director Black and Assistant Secretary Washburn have
worked to secure sufficient funds for a conditions assessment of ir-
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rigation facilities on Pueblo lands and that BIA expects to enter
into a contract for this assessment work next month.

While the Coalition Pueblos greatly appreciate Assistant Sec-
retary Washburn’s and Director Black’s efforts, serious problems
still remain. Each year the vast majority of the limited funds budg-
eted by BIA for operations, maintenance and betterment of irriga-
tion facilities serving the six Pueblos goes for water delivery oper-
ations and routine maintenance, such as mowing and dredging, not
betterment work. Thus, our antiquated and inefficient irrigation
systems continue to deteriorate. Without improved and efficient ir-
rigation systems, there is little incentive for our farmers to invest
in higher value crops or to increase the acreage they irrigate.

Inefficient systems also means that more water must be diverted
from the Rio Grande, which is a river that is sufficiently over-ap-
propriated. These problems were recognized several years ago by
former Senators Domenici and Bingaman who co-sponsored legisla-
tion passed in 2009 known as the Rio Grande Pueblos Irrigation
Infrastructure Improvement Act. It directs the Secretary, through
the Bureau of Reclamation, to conduct a study of irrigation infra-
structure serving all of the Pueblos in the Rio Grande Valley, based
on the results of that study, to develop a list of projects to repair,
rehabilitate or reconstruct irrigation infrastructure. The Act fur-
ther authorizes an appropriation of $4 million for the study, and
$60 million over a ten-year period for irrigation system repairs and
projects to modernize our systems and to make them more efficient.

Unfortunately, funds have yet to be appropriated for any of the
work directed by the Act. To address this, Senators Udall and
Heinrich recently introduced a drought relief bill, S. 2470, which
includes as one of its provisions reauthorization of the Pueblos Irri-
gation Infrastructure Improvement Act. This reauthorization would
extend the time period for, and increase the amount of, funding
under the Act. The Coalition Pueblos strongly support the reau-
thorization and the appropriations to accomplish the Act’s purpose.

Thank you again for inviting me to testify this afternoon and I
will be pleased to respond to any questions.

[The prepared statement of Mr. Paisano follows:]

PREPARED STATEMENT OF HON. STUART PAISANO, GOVERNOR, PUEBLO OF SANDIA

Chairman Tester, Vice Chairman Barrasso and Committee members, thank you
for the opportunity to appear before you today and to testify concerning some of the
problems with the irrigation infrastructure serving the Six Middle Rio Grande Pueb-
los in New Mexico.

The Coalition of Six Middle Rio Grande Pueblos, as the name implies, is com-
prised of the six Pueblo tribes whose lands are within the Middle Rio Grande Val-
ley—the Pueblos of Cochiti, Santo Domingo, San Felipe, Santa Ana, Sandia and
Isleta. The Coalition, which used to be called the Pueblo Irrigation Committee, fo-
cuses exclusively on water and irrigation issues.

The six Pueblos are the aboriginal occupants of the Valley, which now includes
close to a million people located primarily in and around the City of Albuquerque.
Unlike Albuquerque and its environs, however, the Pueblos’ lands are still largely
rural in character and we continue to practice and rely on irrigated agriculture, as
we have for centuries. And—unlike relatively newer irrigation projects serving lands
that were never historically irrigated—the Pueblos’ agriculture, and the diversions,
ditches and water associated with it, have long been an integral part of Pueblos’ cul-
ture and traditions.

Unfortunately, the six Pueblos, largely because they are located in the most popu-
lous area of the state and surrounded by non-Indian lands, no longer have their own
separate diversions and canals. Instead, the Pueblos now depend on irrigation facili-
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ties that are owned by the U.S. Bureau of Reclamation,! but which are operated
and maintained by an entity known as the Middle Rio Grande Conservancy District
or the MRGCD. Under federal law the MRGCD is obligated to maintain certain on-
Pueblo irrigation facilities and to deliver water to meet Congressionally-recognized
prior and paramount water rights of the Pueblos, without charge, in exchange for
vital rights-of-way across the Pueblos. For Congressionally-recognized water rights
for Pueblo “newly reclaimed lands” served by the same Middle Rio Grande Project,
the Bureau of Indian Affairs contracts with the MRGCD for operation and mainte-
nance services. It is a complicated arrangement and one that, frankly, has histori-
cally not worked well for the six Pueblos.

Specifically, irrigation facilities that only serve Pueblo lands have not been main-
tained as well as those serving non-Pueblo lands. Consequently, the Pueblos often
have a more difficult time than our non-Indian neighbors irrigating their lands and
obtaining operations and maintenance services. Attached to my statement are some
pictures illustrating the MRGCD’s unequal maintenance of facilities on Pueblo
versus non-Pueblo lands. The irrigation facilities serving the Coalition Pueblos were
presumably not reviewed and evaluated by the GAO back in 2006 because they are
not part of a BIA project, but it certainly would have been useful had GAO done
such a review.

The BIA must do a better job in ensuring that the MRGCD operates and main-
tains facilities serving Pueblo lands on an equal basis with facilities serving non-
Pueblo lands. To its credit, the BIA has recently shown an interest in achieving this
goal and Director Black has even become personally involved in negotiations for a
new O & M agreement between the BIA and the MRGCD. I also understand that
Director Black and Assistant Secretary Washburn have worked to secure sufficient
funds for a conditions assessment of irrigation facilities on Pueblo lands and that
BIA expects to enter into a contract for this assessment work next month.

While the Coalition Pueblos greatly appreciate Assistant Secretary Washburn’s
and Director Black’s efforts, serious problems remain. Each year the vast majority
of the limited funds budgeted by BIA for operations, maintenance and betterment
of irrigation facilities serving the six Pueblos goes for water-delivery operations and
routine maintenance, such as mowing and dredging, not betterment work. Thus, our
antiquated and inefficient irrigation systems continue to deteriorate. Without im-
proved and efficient irrigation systems, there is little incentive for our farmers to
invest in higher value crops or to increase the acreage they irrigate. Inefficient sys-
tems also mean more water must be diverted from the Rio Grande—a river that is
significantly over-appropriated.

These problems were recognized several years ago by former Senators Domenici
and Bingaman who co-sponsored legislation passed in 2009, known as the Rio
Grande Pueblos Irrigation Infrastructure Improvement Act. This Act was drafted
primarily by Mike Connor, the current Deputy Secretary of the Interior and former
Commissioner of the Bureau of Reclamation. It directs the Secretary, through the
Bureau of Reclamation, to conduct a study of irrigation infrastructure serving all
of the Rio Grande Pueblos and, based on the results of that study, to develop a list
of projects to repair, rehabilitate or reconstruct irrigation infrastructure. The Act
further authorizes an appropriation of $4 million for the study, and $60 million over
a ten year period for irrigation system repairs and projects to modernize our sys-
tems and make them more efficient.

Unfortunately, funds have yet to be appropriated for any of the work directed by
the Act. To address this, Senators Udall and Heinrich recently introduced a drought
relief bill, S. 2470, which includes as one of its provisions reauthorization of the
Pueblo Irrigation Infrastructure Improvement Act. This reauthorization would ex-
tend the time period for, and increase the amount of, the funding under the Act.
The Coalition Pueblos strongly support this reauthorization and the requisite appro-
priations to accomplish the Act’s purposes.

Thank you again for inviting me to testify this afternoon and I will be pleased
to respond to any questions.

Attachments

1Except for the Isleta diversion dam, which is owned by the Pueblo of Isleta and is currently
operated by the MRGCD without any legal authorization.
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Sinkhole on ditch bank. Causes leaking and safety concerns for vehicles on
ditch road.

Ty

S
Damaged MRGCD culvert under Pueblo road.
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Corrales Feeder on Sandia Pueblo, October 8, 013

#

Corrales Feeder in Corrales, October 8, 2013
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Albuquergue Main at north Sandia Reservation Boundary. Clean ditch bank in background is in
Bernalillo. Vegetation in foreground is on Sandia Pueblo, October 8, 2013

Albuquerque Main at north Sandia Reservation Boundary, picture taken from the Bernalillo side
looking toward Sandia Pueblo. Clean ditch bank in foreground is in Bernalillo. Vegetation in
background is on Sandia Pueblo, October 8, 2013
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Sandia Acequia on Sandia Puiet_)__lq, October 8, _2_013
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Ranchitos Drain at Santa Ana Pueblo South Boundary — Looking North toward Santa Ana Pueblo,
October 2013

Ranchitos Drain South of Santa Ana Pueblo in Bernalillo, October 2013
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Albuguerqgue Main Canal at Santa Ana Pueblo South Boundary — Looking North to Santa Ana,
October 2013

X

Albuguerque Main Canal at Santa Ana Pueblo South Boundary — Looking South to Bernalillo,
October 2013
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Albuquergue Main Canal at Santa Ana Pueblo South Boundary — Looking South to Bernalillo
(Aocess te on Left marks Santa Ana Pueblo South Boundary), October 2013
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Honorable Chairman Jon Tester and Honorable Members of the Committee, thank you for
leaving lhe hearing record open for additional writlen testimony 1o the Senate Commilter: on
Indian Affairs Oversight Hearings on Irrigation Projects in Indian Country. W respzetfully
submit the following for the record,

The Fueblo of Sandia has been engaged in developing its water and related infiasiructure to
provide for our people, proteel the Iand and strengthen our self-povernunce,  As Governor
Paisano testified before the Commiitee on S=ptember 10, 2014; water is vital to aur culture,
religion, livelihood and economic security. Here we would like to provide a bif of background
on the Pugblo of Sandia’s efforts do what the fedemn] government has fallen shotd in doing under
its “lrust responsibility™.  We would also request support for a project which has lies lo irigation
and hiabitat that we will degeribe later In Lhis writtcn submittal. 'We have understood for a few
decades now that the trust responsibility is not just the responsibility of the Dureau of Indian
Alfairs but resides with other Departments and ageneies of the federal government as webl. The
list of Federal Departments and Agencies that we interact with is almost as extensive as the
whole of Federal government itsell,

Science and lechnology is now lelling us what Ihose ihal have gone beloe us have known for
cenluries, oll water ont our Mother Earth is connected in some form be it snow, rain, surlace or
ground water. To afford our People the life and livelihood from onr remaining lands; we have
developed cur polable waier supplies, wastewater frentment facilities that incarporaled reuse of
water, we have developed drainage structures to capture run off as well as protect life and
fucilities and we have develeped rain catchmenis to help the wildlifi survive in times of draught.
We are also undartaking through the P.1. 93-638 process itrigation infrastrueture improvements
within our lands. In 1993 we altained Treatment as a State and took primacy for the Pucblo’s
water guality standards as approved by the US Environmental Protection Agency and have used
our standards to improve watcr quality not only on our lands but beyond our frust lands as well.
We hope ene day to allow our people to safely draw water fram the Mother River (lhe Rio
Grande) with earthen pots and renew Centuries old practices,

This work Is never done nor will it ever be, Water related facilitics will continee to be nzeded,
existing infrnstructure and facilities will need to be operated and mainiained and all of this will
be part of our capital planning process that will includs high slandards for the development,
aperations, maintenance and replecement on our lands, This work must continue despite the
continued hurdles found in the lack of federal and state funding, bureaneratic systems and
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regulatlons that delay development and increase the costs of development. As neted by Principal
Depuly Assistant Secretary, Lawrence Roberts before this Cammittee on Seplember 10, 2014 “it
is n dounting challenpe similar to other infrastructure challenges faced acrass the Nation™, For
our small Sandia Pueblo nation of people it is indeed a daunting 1ask; & task that we Iske one step
at a lime knowing the full scope of the task will continue with new generations.

Novw to the specific request for support that is chosen as it could serve as an example of posling
resanrees in a cooperative effort of federal, state and Pueblo peopla. Attached is a white paper
on the Corrales Siphon which is being exposed to risks of failure due to the incising of the Rio
Grande *The incising is believed o b the resnlt of lack of serlimentation due to the Cochili
Dam, a facility of the US Army Comps of Engineers, The Corrales Siphon was built aboul 1931
and is part of the federal works tmed over fo the Middle Rin Grande Conservancy District,
Unfortunately the MRGCD is alveady drawing on its cash reserves for current operations and
likely will not have the resaurces to {ully underwrite (he Corrales Siphon project that must
include consideration for the habitat and ground water levels that strround the Siphon. [t should
be known that the Corrales 3iphon is » vital economic link that crosses the Middle Ric Grande.

What we ask is that mur stretch of the Mother River not be forgotten in the massive projects and
biltions in fanding that this Nation needs for rebuilding its detericrating infrastructure. What we
request is that you as Henerable Committes Members ask esch Federal Department, Agency and
New Mexico Stafe agency representalive that may appear before you if they are willing to assist
the Pueblo of Sandia in taking each step to address what is indeed a daunting task.

Thank you very mueh for your kind attention ta the Pueblo of Sandia’s econtribulions to what is
indecd a Nalional challenge,

* The information referred to has heen retained in the Committee files.

The CHAIRMAN. Thank you, Governor. Thank you for your testi-
mony.
Council Member Ruth Jim, you may proceed.

STATEMENT OF HON. RUTH JIM, COUNCIL MEMBER,
CONFEDERATED TRIBES AND BANDS OF THE YAKAMA NATION

Ms. JiMm. [Greeting in native tongue.]

Good afternoon. My name is Ruth Jim. I would like to recognize
the Creator, because water is very sacred. Without water, irriga-
tion can’t happen.

Thank you for allowing me to testify today. I will now summarize
my testimony. I am a member of the Yakama Nation’s Tribal Coun-
cil and Chair of the Tribal Council’s Roads, Irrigation and Land
Committee. Our Tribal Council is the governing body of the
Yakama Nation and of the Yakama Reservation.

I am testifying today because the Bureau of Indian Affairs,
through the Wapato Irrigation Project, WIP, needs to satisfy its
trust duty to the Yakama Nation and its members. WIP has had
some serious problems, and it is falling apart. There have been nu-
merous studies of the WIP by the GAO and the Department of In-
terior. The BIA knows what the problems are. The BIA needs to
fix WIP so WIP can deliver water to our Indian lands.

The problems can be solved if the BIA spends the money needed
to fix WIP, so that it can deliver water reserved in our treaty of
1855 to our lands. Old structures need to be replaced or repaired.
WIP is 100 years old this year, and needs work. The problem is es-
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pecially hard for our Indian lands. Most of the lands within WIP
are owned by the Yakama Nation and its members. Many of our
Indian lands cannot get water from WIP because the project cannot
physically deliver water to all of the land within the project bound-
aries. In some cases, it would require new canals, or in other cases,
the lands, for instance, on steeply-sloped areas, wouldn’t hold
water.

However, WIP still continues to bill us for O&M, even when
water isn’t delivered. Many of our lands are also not being irrigated
because the BIA has not helped us get the lands developed. The
BIA has both failed to help Indian farmers develop the lands and
failed to get the land leased by others if the Indian owner wants
to lease the land. Many of our lands are also in probate and are
fractionated, which makes management of them difficult. In some
cases, especially when highly fractionated, we do not even know all
of the owners. The lands that are not in production are referred to
as idle lands.

Prior to 1980, the BIA helped fund the WIP operating budget.
Suddenly, the BIA designated WIP as a Class 1 self-sustaining
project, even though it had never been self-sustaining. The com-
bination of having 20 percent or more of the project lands in idle
status, the loss of BIA funds and the sugar beet industry leaving
the area all occurred in close proximity to one another and created
a serious financial burden on WIP. While the BIA had already to-
tally shirked its responsibility to repair the project, it then got
worse and deferred maintenance became standard operating proce-
dure.

There are solutions to these problems and we are working on
them. There are identified lands we hope to move to production.
There are areas outside of WIP, but on the reservation on which
we are examining the potential of transferring WIP water rights.
We are trying to be innovative, but we cannot solve these problems
without more time and an influx of Federal funds. The Congress
should direct that the Class I self-sustaining status be changed to
its former status.

We also ask that Congress please enact S. 715, including the
Barrasso amendment, which is now Title IV of that bill, as re-
ported by the Energy and Natural Resources Committee. Title IV
will quite appropriately allow projects such as WIP to access the
Reclamation Fund. Washington State is a Reclamation Act State
and that statute creating this fund indicates that it is “to be used
in the examination and survey for and the construction and main-
tenance of irrigation works for the storage, diversion and develop-
ment of waters for the reclamation of arid and semi-arid lands in
the said States.”

There is no reason why irrigation projects on Indian reservations
such as WIP or Wind River in Wyoming should be denied access
to the Reclamation Fund dollars, particularly at a time when the
fund is flush and we understand they have $12 billion in it. These
funds would definitely allow us to fix the project and use our treaty
water on our reservation.

Once again, I thank you, and I would be pleased to answer any
questions. I also have an article from the Yakama Herald where
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the BIA was almost, the water irrigators filed suit against the BIA,
a tort claim, to submit with my testimony. Thank you.
[The prepared statement of Ms. Jim follows:]

PREPARED STATEMENT OF HON. RUTH J1M, COUNCIL MEMBER, CONFEDERATED
TRIBES AND BANDS OF THE YAKAMA NATION

My name is Ruth Jim. I am a member of the Yakama Nation’s Tribal Council and
Chair of the Tribal Council’s Roads, Irrigation and Land Committee. Our Tribal
Council is the governing body of the Yakama Nation and of the Yakama Reserva-
tion. For many years our Tribe has been dealing with problems related to the
Wapato Irrigation Project, a Bureau of Indian Affairs irrigation project on the
Yakama Reservation.

I. Background

The Wapato Irrigation Project (“WIP” or “Project”), operated by the Bureau of In-
dian Affairs (BIA), is an Indian irrigation project located entirely on the Yakama
Indian Reservation. WIP operates under the direction of the Bureau of Indian Af-
fairs Regional Director. The Yakama Reservation covers an area of approximately
1.7 million acres in south central Washington State. Water was reserved by the
Yakama Nation in the Treaty of June 9, 1855. The Nation’s Treaty water is deliv-
ered through WIP to Tribal and allotted lands. The three units comprising the WIP
have a combined total between 140,000 and 150,000 acres of land within their
boundaries.

Irrigation under the auspices of the BIA began in the Nineteenth Century on the
Reservation in the Toppenish Creek area shortly after the Reservation was created.
Irrigation also occurred from Ahtanum Creek which forms the northern border of
the Reservation. Assistance by the Federal Government for the provision of irriga-
tion water from the Yakima River itself was initiated by the Indian Service (which
is now the BIA) with the construction of the Irwin or Old Reservation Canal in
1896-1897.

WIP was authorized by the United States government and planned by the BIA
in the early 1900s. In 1912, a report from the Department of the Interior was pre-
sented to Congress which confirmed that the water provided to the Yakama Nation
from the Yakima River was inadequate. As a result of this report the Secretary was
ordered in the 1912 Congressional appropriations act to develop a plan to get more
Treaty water onto the Reservation:

That the Secretary of the Interior be, and he is hereby, authorized and directed
to investigate the conditions on the Yakama Indian Reservation . . . with a
view to determine the best, most practicable and most feasible plan for pro-
viding water for such lands . . .

Act of August 24, 1912, 37 Stat. 518

A report was also produced by Congress that recommended that work proceed on
enlargement of WIP for the use of additional Treaty water for the Yakama Reserva-
tion. “Report of the Condition of the Yakama Indian Reservation, Washington,” H.
Rept. Doc. No. 1299 (62nd Cong., 3d Sess.) (Jan. 24, 1913). Pursuant to this author-
ity and this Report, Congress appointed a commission to investigate and make rec-
ommendations on providing additional Treaty irrigation water for the Yakama Na-
tion and its Reservation and the “construction of an irrigation system” on it. Act
of June 30, 1913, 38 Stat. 77, Sec. 23. Most of the facilities comprising the Project
were constructed between 1917 and 1950.

WIP is divided into three units. The surface water for the bulk of the irrigated
land is diverted to the Wapato-Satus Unit from the Yakima River near Parker
Washington. There are also smaller irrigation units on Ahtanum Creek and on
Toppenish and Simcoe Creeks which deliver natural flow from those creeks for irri-
gation. Of the designated lands entitled to delivery of water through the Wapato-
Satus Unit of WIP, a disproportionate number, about 27, 973 acres are idle Indian
lands as of 2000. “Idle” means in this context that these lands are entitled to a de-
livery of water through WIP but are not being irrigated. The land is not being irri-
gated due to a number of factors outside of the control of the owner including an
inability of WIP to actually deliver water to many of those acres. Some of the idle
land included in the project is marginal for irrigation due to slopes and other factors
such as its location near the end of laterals resulting in poor water supply. Such
land can be farmed but requires the investment of a great deal of money that is
not available. Up to 7,000 acres of such land was included in the project in the
1930’s with the understanding that it would not pay O & M because it could only
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occasionally be farmed. The problems for these lands specifically and the Project in
general can be corrected but it will take a great deal of time and money to do so.

II. Problems With the Wapato Irrigation Project

As the above shows, WIP has been in existence for over a hundred years. Many
of the constructed works are between 50 and 100 years old. Because of a lack of
funds, necessary maintenance for this Project has been repeatedly postponed. As it
relates to all of the BIA irrigation projects the Government Accountability Office has
concluded that because “ . . . .the BIA has historically not had adequate funds to
operate and maintain the projects, the projects are in a serious state of disrepair.”
Indian Irrigation Projects—Numerous Issues Need to Be Addressed to Improve
Project Management and Financial Sustainability GAO 06-314 (Feb. 2006) at p. 30.
Reviews of WIP, in particular, have repeatedly found problems in funding. In 1995
the Inspector General’s office of the BIA found that “ . . . sufficient funds were not
available to properly maintain the Project, and it has deteriorated to the extent that
several studies have concluded that the continued ability of the Project to deliver
water is in doubt.” Final Audit Report of the Wapato Irrigation Project, Bureau of
Indian Affairs, (No. 95-1-1402) (Sept. 30, 1995) at p. 5. The Inspector General found
that WIP budgets would exclude the “costs of needed capital improvements . . . ”

thus creating a situation where “ . . . maintenance was performed only on an ex-
ceptional basis, whenever funds were available to the Project.” Id. at p. 6. The In-
spector General concluded that “ . . . [t]he lack of adequate maintenance, com-

bined with the increased age of Project facilities, has resulted in the deterioration
of the Project.” Id. This was followed by a later GAO report on WIP. See, Indian
Programs, BIA’s Management of the Wapato Irrigation Project, GAO/RCED-97-124
(May 1997). Most recently the BIA has released a report prepared for it by Dowl
HKM which estimated that the cost of rehabilitation and replacement of failing WIP
facilities to be between 136 and 276 million dollars in 2013 dollars. See, Engineering
Evaluation and Condition Assessment, Wapato Irrigation Project, Vol. 1 (Oct. 2013)
at p. vi (Executive Summary).

Part of the problem is due to the age of the Project. However, this problem was
exacerbated by the Department of Interior’s decision in the early 1980’s to classify
the Wapato-Satus Unit as “financially able to pay the full cost.” Report of the Cur-
rent Status of Indian Irrigation Projects Administered by the Bureau of Indian Af-
fairs (May 1988) at p. 23, 25. The Wapato-Satus Unit was arbitrarily listed as a
Category I project which the BIA called one that is “ . . . self-supporting, and
water users are required to pay the full cost of operation.” Id. at p. 23. But WIP
was never self-supporting. Hundreds if not thousands of acres of Indian land within
the Wapato-Satus Unit have never been irrigated resulting in less land producing
adequate funds to pay O & M.1

Until the 1980s, appropriated funds subsidized the operation and maintenance
costs for this idle land. The cessation of annual appropriated funds in the 1980s un-
fortunately coincided with the increase of idle lands. Marginal lands had previously
been planted with sugar beets. When the sugar beet industry collapsed in the
Yakama area about the same time, the idle lands increased dramatically. The U.S.
should have determined then that WIP was no longer self-supporting (without con-
ceding it ever was) and started providing appropriated funds but failed to do so.
This meant that there were fewer funds from O & M coming into WIP to pay for
its operation precisely at the same time that federal appropriations also stopped.2

While there has been disagreement with BIA concerning the causes of the de-
ferred maintenance problem on WIP and the liability of Indian owners of idle land
to pay the O & M, there is no disagreement about the underlying deferred mainte-
nance problem. Indian people and the Yakama Nation itself have been unwilling to
pay O & M on this long term idle land (including land that has never been irri-
gated) merely to subsidize the federal government and non-Indian farmers. In many
cases WIP cannot even deliver water to these idle lands due to deteriorated or non-
existent delivery infrastructure.

The deferred maintenance has helped cause the following problems among others:

1Indeed some Tribal and individual lands that were designated for the delivery of WIP water
were kn&)wn to be marginal lands at the time they were included and have rarely or never been
irrigated.

2The fact that the BIA would charge Indian land owners O & M fees for water delivery on
lands that had never received any water was confounding to the Indian land owners. Since the
land (a) wasn’t getting any water; and (b) wasn’t generating any income from crops to pay O
& M, many of the land owners didn’t or couldn’t pay their assessments and there were no longer
federal funds to help make up the difference.
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a.) Supplies of water delivered through WIP are increasingly unreliable due to

deteriorating infrastructure. Last year there was a failure of pumps on Unit

2 which caused a delay and failure to deliver water to certain trust and fee

lands serviced by the Unit 2 Canal of WIP. Many other key facilities critical

to the operation of WIP are in a similar state of disrepair. For example, the

Main Diversion headgates and flow control system are failing making it dif-

g(;ult to open and close the gates and regulate diversions from the Yakima
iver.

b.) Leaky, unlined delivery canals have made irrigation deliveries more difficult

and inefficient. Lack of annual cleaning and maintenance programs for these
canals exacerbate these problems.

¢.) An increasing inability to convey irrigation water within the WIP delivery

system has made it more difficult to fully deliver water to idle designated
trust and allottee lands. This has led to parcels designated for delivery not
being leased and a loss of assessed income to the WIP.

d.) Antiquated diversion structures and leaky, unlined delivery canals result in

poor water management and conveyance losses. This has required the diver-
sion of more water to meet irrigation requirements on Ahtanum, Toppenish
and Simcoe Creeks. Downstream from the diversion points the project spills
canal water and discharges polluted return flows to Toppenish and Simcoe
Creek, then diverts these return flows onto other portions of the WIP Project
thus often impairing other natural resources in these Creeks and degrading
Cultural sites. While instream flow for fish and other aquatic life is senior
in priority to all irrigation rights, pressure to divert extra water for irriga-
tion inevitably puts pressure on the environment and the Yakama Nation’s
natural and cultural resources. The Wapato Irrigation Project has a pro-
found impact on Toppenish Creek and its tributary Simcoe Creek, which
harbor their own distinct population of steelhead trout. Ahtanum, Toppenish
and Simcoe creeks are used as both a water supply and a waste conduit by
the Project. The Yakama Nation has conceptual designs for using natural
stream water more efficiently, and for rerouting Project spills and return
flows directly to canals for use on Project lands without entering these nat-
ural streams, but the Project lacks the funding to fully develop and imple-
ment them.

II1. Conclusion
The chronic deferred maintenance can be reduced if Congress does the following:

a.) Adopts S. 715, particularly Title IV, so as to allow access to the Reclamation

b.

—

Fund (which now has over $11 billion dollars in it) to be used to address
deferred maintenance on Indian Irrigation Projects and to identify WIP as
a priority project for the use of these funds.

Amend the Yakima River Basin Water Enhancement Project (YRBWEP),
P.L. 103-434, to increase funding levels for proposed WIP improvements to
account for inflation and projected increased project costs. YRBWEP cur-
rently provides $23 million in authorization for WIP improvements.
YRBWEP was enacted to address some of the water availability and fish-
eries issues both on and off Reservation. Unfortunately, this authorizing
language for the Yakama Reservation, which was passed during the 103rd
Congress, does not provide for adjustments to current day dollars. This lack
of adjustment to current day dollars is inconsistent with other sections of
YRBWEP which do provide adjustments for inflation for other portions of
the Act. We believe that this exclusion of the WIP improvement project
funding from having an inflation adjustment was a technical oversight. This
is an important issue to resolve because funding of the Priority Irrigation
Water Conservation and Management Measures Plan for the Wapato Irriga-
tion Project (Priority Measures Plan)3 developed through the YRBWEP pro-
gram will require approximately $53 million (in 2004 dollars) to complete.
The Priority Measures Plan was developed to identify priority items for WIP
conservation and improvements after a much more comprehensive list of re-

3The Plan was partially certified by the Secretary of Interior for funding and implementation
through the YRBWEP. Its major components consisted of upgrading the Satus Unit of the WIP
through installation of a new downriver pumped diversion on the Yakima River and piping
water to users in the Satus, improved measurement facilities to enable better Project water
management and measurement of on-farm water deliveries, development of a tiered O&M as-
sessment classification for irrigated parcels and creation of a water transfer/leasing system to
enable irrigation water transfer within the WIP.
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habilitation and reconstruction items for WIP were determined to exceed the
YRBWEP authorization. Thus a shorter (although certainly not complete)
list of priority items was identified. Without the ability to adjust the original
$23 million authorized for this project for inflation and provide an increase
in the original authorization limit amount, YRBWEP will not provide the
necessary funding to complete the construction of the conservation measures
outlined in the WIP Priority Measures Plan.

Congress should also request that the Secretary of the Interior consult con-
cerning the YRBWEP Priority Measures Plan and help implement this so as
to address the underlying WIP problems. The Priority Measures Plan was
partially certified on August 28, 2006 in a letter from the Secretary’s office.
However, the Secretary did not at that time certify two components of the
Plan concerning a change in the WIP operation and maintenance rate struc-
ture and a plan to facilitate water leasing and transfer within the Reserva-
tion. The Secretary has agreed to continue to work on this without certifi-
cation to address the WIP structural problems. We ask your help in facili-
tating resolution of these issues and provide authorized funding for these
key components of the Wapato Irrigation Project.

Attachment

N

C.

WATER WORRIES PERSIST WITH WAPATO IRRIGATION PROJECT—POSTED ON JULY 2,
2014—BY R0oss COURTNEY, YAKIMA HERALD-REPUBLIC

WHITE SWAN—Federal authorities have declined to award damages to farmers
who claimed they lost crops last year due to neglience that contributed to broken
pumps and motors at the beleaguered Wapato Irrigation Project.

Now many of those growers plan to sue.

"They denied every one of those claims,” cattle rancher Larry Doman said. “Paid
nothing, accepted nc responsibility.”

After a few months of easing tensions this spring, frustration is high again on the
Unit 2 canal, a remote ditch that irrigates 3,336 acres of orchards, hay, mint and
other crops southeast of White Swan, along the base of the Toppenish Ridge.

Officials with the Bureau of Indian Affairs, which operates the Wapato Irrigation
Project, denied a total of between $750,000 and $1 million in tort claims filed by
ii farmers who say a June 2013 failure at the pumphouse that supplies the canal
left them with inadequate water during the hottest stretch of summer.

Fields of corn and hay withered and died as growers prioritized their irrigation
rotation on the highest value crops.

Bureau attorneys argued the farmers provided no evidence the problems were cre-
ated by negligence.

”After reviewing your claim, I find no credible evidence to establish any negligent
or wrongful act or omission on the part of the government in this matter that would
qualify for compensation under the FTCA (Federal Tort Claims Act),” wrote Alex-
andra James, the regional solicitor for the bureau in Portland, in a letter to all ii
growers. “Accordingly, your claim is hereby denied.”

Some of the growers are searching for attorneys to help them take the fight to
federal court.

”] can’t blame them,” said Bodie Shaw, deputy regional director of the bureau’s
Northwest Regional Office in Portland. “I've been a farmer. If put in the same situa-
tion, I would do the same thing.”

Doman is trying to rally support for a class-action case, hoping to find strength
in numbers.

"The smart move for these guys is for all of us to band together,” Doman said.

Some farmers are preparing an appeal directly to the BIA while also exploring
a lawsuit, which must be filed within six months, said Aaron Olson, another denied
Unit 2 rancher.

Troubles with equipment and canals are nothing new on the 17 irrigation districts
operated by the bureau throughout the West. Scathing Government Accountability
Office reports dating back to the 1970s decry weed-choked canals, dilapidated fish
screens and numerous other maintenance deficiencies, as well as hundreds of mil-
lions of dollars in funding shortages due to complicated assessments and billing dis-
putes.

The irrigation projects must pay for their own maintenance and operations ex-
penses through grower assessments. They receive no subsidies from the federal gov-
ernment, Shaw said.

The Wapato Irrigation Project, which supplies Yakima River irrigation water to
225 square miles of the Yakama reservation, is the largest of the 17 and it has the
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same problems as the rest. But things were worse than usual last year on the Unit
2 canal.

The canal is supplied by the Toppenish Creek Pumphouse, built in 1933 and
housed with World War II-era equipment.

Early last summer, a pipe that burst drenched pumps and motors, forcing officials
to haul in temporary pumps, which ended up having their own mechanical glitches.

The problems combined to leave growers with rationed water during the hottest
periods of the summer and prompted the project to send all three motors and some
gf the pumps to Portland, Idaho and Spokane for repairs to the tune of nearly

650,000.

"They’re arguing that no WIP employee is responsible for those pumps going
down,” Olson, using an expletive, said. He lost much of his corn and hay last year.

Both farmers and irrigation project officials have discussed the need for mainte-
nance, specifically at the Toppenish Creek Pumphouse, at least as early as 2011,
according to meeting minutes and letters of the Yakama Reservation Irrigation Dis-
trict, the association of water clients that pays the Wapato Irrigation Project
through annual assessments.

”"We were screaming this needed to be taken care of,” Olson said.

Meanwhile, the pumphouse problems still are not completely fixed.

The facility has a total of four pumps.

One is a small “primer” pump, used just in the startup process each season.

The biggest is a 1,500-horsepower machine that, when operating properly, sends
roughly 60 cubic feet of water from a Toppenish Creek pool up the slope of
Toppenish Ridge to the headwaters of the Unit 2 canal.

Two others are 800-horsepower backup pumps that together provide about the
same amount.

Earlier this spring, the two smaller pumps were reinstalled and hooked up to
their motors. They are now providing 57 cubic feet of water—just shy of the canal’s
capacity of 60.

The motor of the big pump, sent away for rebuilding, still is not working. Mean-
while, one of the smaller pumps has a bearing with a tendency to get too hot, said
Ed Lewis, administrator of the Wapato Irrigation Project.

That means the whole operation is relying on dicey backup equipment, much like
driving a car aroum on an already bald spare tire, the growers argue.

Lewis said Riverside Electric Motor & Pump Specialists, the Parma, Idaho, con-
tractor hired to rebuik the motor for the large pump, delivered by the May 31 dead-
line. But electrical problems have plagued the equipment since then and the con-
tractor’s electrician took weeks to visit the Yakima Valley to diagnose it himself,
Lewis said.

Now, the equipment is scheduled to be repaired by July 7, Lewis said.

The contractor has reliably repaired equipment before, Lewis said. But he admit-
ted he is getting frustrated.

”If we can’t get this thing resolved ... we'll have to start talking about voiding out
the contract, doing something there,” he said.

Simply buying new pumps is way out of the project’s price range, Lewis said.
They would have to be custom-built.

Lewis declined to discuss the tort claims but disagreed that neglect caused the
problems.

"I would disagree with that statement,” he said.

The CHAIRMAN. Thank you, Councilwoman Jim. I appreciate your
testimony.
Mitchel Cottenoir, you are up.

STATEMENT OF MITCHEL T. COTTENOIR, TRIBAL WATER
ENGINEER, EASTERN SHOSHONE AND NORTHERN
ARAPAHO TRIBES OFFICE OF THE TRIBAL WATER
ENGINEER

Mr. COTTENOIR. Chairman Tester, Vice Chairman Barrasso and
members of the Committee, thank you for inviting me to represent
the Eastern Shoshone and Northern Arapaho Tribes to appear be-
fore you today.

I have submitted a detailed statement and now I will summarize
that statement. As Senator Barrasso earlier stated, little has
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changed on the Wind River Irrigation Project since the April 2011
field hearing held in Riverton, Wyoming. Operation and mainte-
nance assessments have continued to rise and deferred mainte-
nance continues to rise as well. The Bureau of Indian Affairs, the
entity that owns and operates the project, continues to not have a
long-term plan for rehabilitation nor a short-term plan for rehabili-
tation. The major rehabilitation efforts that have been undertaken
have been led by the Eastern Shoshone and Northern Arapaho
Tribes.

The Bureau of Indian Affairs Irrigation staff at Wind River is
significantly understaffed and the system is operated inefficiently
with only minor necessary improvements. In an effort to provide
the required operational and maintenance needs of the system the
Tribes have encouraged irrigators in the system to form users asso-
ciations. These users associations negotiate cooperative assistance
agreements, CAAs, with the Bureau of Indian Affairs to assume
the operation and maintenance on their designated portion of the
system. A percentage of the irrigation assessment is returned to
the association to provide funding for operation staff and needed
maintenance. Under the CAA the association has seen a dramatic
improvement over the overall operation and maintenance of their
part of the system compared to the past service provided by the
Bureau of Indian Affairs. Nevertheless, the overall project is still
in dire need of major improvement.

It is hoped that each association can accumulate a rehabilitation
fund that can be leveraged to acquire additional funding from
sources such as the Wyoming Water Development Commission. The
Eastern Shoshone and Northern Arapaho Tribes strongly endorse
the Barrasso amendment, Title IV of S. 715, the Authorized Rural
Water Projects Completion Act. The funds that would be provided
through this bill would provide for the much needed rehabilitation
of the Wind River Indian Irrigation Project that has for decades
been neglected by the Bureau of Indian Affairs.

Additionally, these funds could be leveraged to acquire additional
funding from the State of Wyoming. While we understand that S.
715 is not pending before the Indian Affairs Committee, the East-
ern Shoshone and Northern Arapaho Tribes ask you as individuals
to support successfully moving the bill forward.

The Reclamation Fund now has surplus funds in it, certainly
more than has been expended in any one year. We live in the mid-
dle of one of the Reclamation States. It is really not fair that In-
dian Irrigation projects have not previously been able to tap into
that funding.

The Tribes have compiled a successful track record doing reha-
bilitation work on the project. In 2004, in an effort to facilitate the
rehabilitation of the Wind River Irrigation Project, the Eastern
Shoshone and Northern Arapaho Tribes, through the efforts of the
Wind River Water Resource Control Board applied to and were
granted a $3.5 million grant from the Wyoming Water Develop-
ment Commission to aid in the rehabilitation of irrigation struc-
tures. The State appropriation was a 50 percent grant that re-
quired an additional $3.5 million in matching funds before the
State funds could be used. Once again through the efforts of the
Wind River Water Resource Control Board, in conjunction with the
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efforts of Senator Mike Enzi, a Federal appropriation of $3.72 mil-
lion was secured to match the $3.5 million in State funds.

These funding sources were utilized to rehabilitate 15 major
structures that were crucial to the operation of the irrigation sys-
tem and were considered to be in critical need of repair or replace-
ment. The total cost of this phase of the rehabilitation project was
$7.7 million. Without the efforts of the Shoshone and Arapaho
Tribes, this phase would not have even taken place.

The current Federal and State appropriations have been depleted
now, and the Water Resource Control Board is going forward with
approaching the State of Wyoming to acquire additional funds for
rehabilitation. The Eastern Shoshone and Northern Arapaho
Tribes again, once again, endorse the Barrasso amendment to S.
715.

Maintenance fees on the Wind River Irrigation Project continue
to rise. And our maintenance continues to decrease. According to
a 2008 HKM assessment, the total replacement cost is about $69.6
million. Today those costs are $77.1 million.

I could go on more and more about the Wind River Irrigation
Project, but it is clear that the Bureau of Indian Affairs has ne-
glected it over decades. We encourage this Committee to help move
S. 715 forward to help with our further irrigation rehab.

Thank you once again for having me, and I look forward to an-
swering your questions.

[The prepared statement of Mr. Cottenoir follows:]

PREPARED STATEMENT OF MITCHEL T. COTTENOIR, TRIBAL WATER ENGINEER,
EASTERN SHOSHONE AND NORTHERN ARAPAHO TRIBES OFFICE OF THE TRIBAL
WATER ENGINEER

Chairman Tester, Vice Chairman Barrasso and members of the Committee, thank
you for inviting me as a representative of the Eastern Shoshone and Northern Arap-
aho Tribes to appear before you today.

Little has changed on the Wind River Reservation Irrigation Project since the
April 2011 Field Hearing held by Senator Barrasso in Riverton, WY. Operation and
Maintenance Assessments have continued to rise and deferred maintenance con-
tinues to rise as well. The Bureau of Indian Affairs, the entity that owns and oper-
ates the project, continues to not have any long term plan for rehabilitation of the
Wind River Irrigation Project. The major rehabilitation efforts that have been un-
dertaken have been led by the Eastern Shoshone and Northern Arapaho Tribes, the
Wind River Water Resource Control Board and the Office of the Tribal Water Engi-
neer.

The Bureau of Indian Affairs Irrigation staff at the Wind River project is signifi-
cantly understaffed and the the system is operated inefficiently with only minor nec-
essary maintenance. In an effort to provide the required operational and mainte-
nance needs of the system the Tribes have encouraged irrigators in the system to
form water users associations. These associations have negotiated Cooperative As-
sistance Agreements (CAA) with the Bureau of Indian Affairs to assume the oper-
ation and maintenance of their designated portion of the system. A percentage of
the irrigation assessment is returned to the association to provide funding for oper-
ating staff and needed maintenance. Under the CAA each association has seen a
dramatic improvement the overall operation and maintenance of their part of the
system compared to the past services provided by the Bureau of Indian Affairs.
Nonetheless the overall project is in dire need of major repair.

It is hoped that each association can accumulate a rehabilitation fund that can
be leveraged to acquire additional funding from sources such as the Wyoming Water
Development Commission. We have had some success in such efforts in recent
years.

The Eastern Shoshone and Northern Arapaho Tribes, the Wind River Water Re-
source Control Board and the Office of the Tribal Water Engineer strongly endorse
the Barrasso amendment (title IV) to S. 715, the Authorized Rural Water Projects
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Completion Act. The funds that would be provided thru this bill would provide for
the much needed rehabilitation of the Wind River Irrigation Project that has for
decades been neglected by the Bureau of Indian Affairs. Additionally, these funds
could be leveraged to acquire additional funding from the State of Wyoming. While
we understand that S.715 in not pending before the Indian Affairs Committee, the
Eastern Shoshone and Northern Arapaho Tribes ask for your individual support in
successfully moving the bill forward. The Reclamation Fund now has surplus funds
in it, certainly more than has ever been expended in any year and we live in the
middle of one of the Reclamation States. It is really not fair that Indian Irrigation
projects have not previously been able to tap into this fund.

The Tribes have compiled a successful track record doing rehabilitation work on
the project. In 2003, the Wyoming Legislature passed House Bill 144 which allowed
the Tribes to participate in state funding toward water development projects. That
bill was strongly supported by both the Joint Business Council and the Wind River
Water Resource Control Board.

In 2004 in an effort to facilitate the rehabilitation of the Wind River Irrigation
Project, the Eastern Shoshone and Northern Arapaho Tribes through the efforts of
the Wind River Water Resource Control Board applied to and were granted a $3.5M
grant from the Wyoming Water Development Commission to aid in the rehabilita-
tion of irrigation structures that were in dire need of repair or replacement. This
State Appropriation was a 50 percent grant that required an additional $3.5M in
matching funds before the State funds could be used. Once again through the efforts
of the Wind River Water Resource Control Board in conjunction with the efforts led
by Senator Mike Enzi, a Federal appropriation of $3.72M was secured in 2005 and
2006 as matching funds for the $3.5M in State funds.

These funding sources were utilized to rehabilitate 15 major structures that were
crucial to the operation of the irrigation system and were considered to be in critical
need of repair or replacement. These structures include: the Johnstown and
Lefthand Ditch diversion and waste-way structures on the Big Wind River, the Coo-
lidge Canal—Trout Creek diversion structure, the Mill Creek—Ray Canal Crossing
structure, the Ray Canal—South Fork of the Little Wind diversion structure, the
Coolidge Canal—Little Wind diversion structure, Ray Canal 11C, 39C and 59C di-
version structures, Coolidge Canal 14B diversion structure, the Sub-agency Canal—
Little Wind River diversion structure, the North Fork of the Little Wind River di-
version chute structure, and the Willow Creek and Meadow Creek diversion struc-
tures in the Crowheart area.

Incorporated in the design and construction of the Coolidge and Sub-agency struc-
tures are Fish Ladders. In addition to a Fish Ladder, a Fish Screen structure was
also designed and constructed on Ray Canal. The fish passage will mitigate the loss
of hundreds of thousands of fish to the irrigation system. The fish passage project
was a combined effort among the Tribes, the US Fish and Wildlife Service, the Bu-
reau of Indian Affairs, Trout Unlimited and the State of Wyoming.

8 The total cost of Phase I of the Wind River Irrigation Rehabilitation Project was
7,713,695.

Without the efforts of the Eastern Shoshone and Northern Arapaho Tribes
through the Wind River Water Resource Control Board, even these phases of reha-
bilitation of the Project would not be occurring.

The current Federal and State appropriations are now depleted. The WRWRCB
plans on pursuing additional funds from both the Federal Government and the
State of Wyoming. The Tribes and the Wind River Water Resource Control Board
request the aid and assistance of both Senators Barrasso and Enzi and the Senate
Committee on Indian Affairs to help secure future funding for the ongoing rehabili-
tation of the Wind River Irrigation System. For this reason, the Eastern Shoshone
and Northern Arapaho Tribes, the Wind River Water Resource Control Board and
the Office of the Tribal Water Engineer again endorse the Barrasso amendment
(title IV) to S. 715, the Authorized Rural Water Projects Completion Act. The 38,300
irrigated acres of the Wind River Irrigation Project are assessed Operation and
Maintenance Fees to finance the Irrigation Project’s operations, maintenance and
administrative functions. These O&M assessments have been historically low, but
over the past 20 years these rates have risen from a low of $10.90 in 1991 to $22
in 2014. With each irrigation season comes additional assessment costs to cover in-
creased budget shortfalls caused by mandated pay raises for Bureau of Indian Af-
fairs Irrigation Project employees. Even with the rising assessment fees, little reha-
bilitation efforts have been made.

According to the GAO Report 06-314 dated February 2006, the Wind River Irriga-
tion Project was authorized for construction in 1905 but construction was never
completed.
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The Wind River Irrigation Project is comprised of 3 storage facilities, 11 canals
and 377 miles of canals and laterals. These facilities provide water to 38,300 acres
of which 67 percent is Indian owned and 33 percent non-Indian owned.

According to the 1994 Natural Resource Consulting Engineers (NRCE) Project As-
sessment and Plan, no Project-wide rehabilitation of the delivery system has oc-
curred since the 1930’s. According to that study due to deferred maintenance over
many years, 60 percent or 1200 structures were in need of repair or replacement
and 45 percent or 190 miles of canals and laterals need repair or reconstruction.
According to the study structure failures were routine resulting in the progressive
loss of control of Project water and that catastrophic failure of segments of the deliv-
ery system was imminent. According to the 1994 NRCE Project Assessment and
Plan due to the Project’s current configuration, it only has 66 acres of irrigated land
per mile of canal. In comparison, Midvale Irrigation District has over 160 acres per
mile of canal. As a general guideline, the Bureau of Reclamation suggests that irri-
gation projects, in the region, need at least 140 acres of irrigated land per mile of
canal to be economically self sufficient. The study also stated that the resulting poor
delivery performance had contributed to a progressive deterioration in crop quality
and the water users’ ability to pay assessments. It is apparent that the Wind River
Irrigation System cannot be considered self sufficient.

The condition of the Wind River Irrigation Project sadly continues to deteriorate
and little has changed since the 1994 NRCE Wind River Irrigation Project Assess-
ment, the 2006 GAO Report numbered 06-314 or the 2008 HKM Wind River Irriga-
tion Project Engineering Evaluation and Condition Assessment. The 2008 HKM
Wind River Irrigation Project Engineering Evaluation and Condition assessment es-
timated the costs for needed replacement construction to be $69,640,000. Inflation
raises those cost to approximately $77,091,500 in 2014.

Clearly something needs to be done. While we hope the Congress will enact S. 715
with the Barrasso Amendment, we understand the odds of that happening this year
are not good. If funds are not made available to deal with the repairs needed, the
project will continue to lose water, and both the Indian and non-Indian people who
rely on the project, as well as the fisheries impacted by the project, will all suffer.
Allowing for congressionally directed appropriations as Senator Enzi was once able
to do for us needs to be brought back and the leaders in the highest levels of the
Department of the Interior and at OMB need to be forced to own up to what their
neglect of this project has caused.

What follows is a report on the Irrigation Rehab Project for which the Tribes have
submitted Level II Phase II Storage Site Study Applications to the WWDC. These
studies will identify at least 2 suitable storage sites on each of the Big and Little
Wind Rivers. The need for additional storage on the Wind River Reservation has
been graphically demonstrated during drought years when irrigators have been shut
off early in the summer months as early as the first or second week in July. These
photos graphically show what progress looks like, i.e., what we can jointly accom-
plish when we have the funding as well as demonstrate what happens when main-
tains is deferred and the project is allowed to deteriorate.

In order for the rehabilitation effort to move forward, it will take a united effort
from the Eastern Shoshone and Northern Arapaho Tribes, the Bureau of Indian Af-
fairs, the Wyoming Water Development Commission, and our State and Federal
Legislators.

Your strong support of the Tribes and their efforts is of the utmost importance.
Our efforts will bring much needed relief to both Tribal and non-Tribal irrigators
on the Wind River Reservation.

We look forward to working closely with you now and in the future. Thank you
for your time and consideration.

Attachments

WIND RIVER IRRIGATION REHAB UPDATE BY THE OFFICE OF THE TRIBAL
WATER ENGINEER

The Wind River Water Resource Control Board and the Office of the Tribal Water
Engineer appreciates this opportunity to up-date the members of the United States
Senate Committee on Indian Affairs on the progress of the Wind River Irrigation
Rehabilitation Project.

In 2004 the Wyoming State Legislature appropriated $3,500,000 thru the Wyo-
ming Water Development Commission to assist in the rehabilitation of the Wind
River Irrigation Project. These funds were matched with two Federal appropriations
in 2006 and 2007 totaling $3,722,500. The combined funding was utilized to reha-
bilitate irrigation structures in critical need of repair. To this date the total esti-
mated cost of rehabilitating the Irrigation Project remains in the $90M range.
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Ray Canal Diversion Structure and Fish Passage

During the 2010-2011 and 2011-2012 construction seasons the following rehabili-
tation project structures were completed:

Coolidge—Trout Creek Diversion Structure
Johnstown Diversion Structure

Lefthand Ditch Diversion and Waste Way Structures
Ray Canal—Mill Creek Crossing Structure

Ray Canal Diversion Structure

Coolidge Canal Diversion Structure

Ray Canal Fish Screen Structure

Structures: 39-C, 11-C, 59-C, and 14-B

Total cost of rehabilitating these structures was $5,097,095.

In addition to replacing the Ray and Coolidge Canal diversion structures, fish lad-
ders were installed on both diversion structures to enable aquatic life to migrate the
stream above and below the diversion structures. A fish screen structure was also
constructed in the Ray Canal down steam of the diversion structure. The fish screen
will prevent the loss of thousands of fish to the Ray Canal irrigation system. The
fish screen structure was built thru the collaborative efforts of various agencies.
Funding partners for the fish passage and screens were: USF&W, Trout Unlimited,
the Wyoming Wild Life Trust Fund, BIA Wildlife Resources Branch, the WWDC and
the Eastern Shoshone and Northern Arapaho Tribes. These funding partners con-
tributed an additional $720,760.
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Ray Canal Fish Screen

The 2013-2014 construction season brought this phase of the Wind River Irriga-
tion Rehabilitation Project to a close. WWDC and Federal Funding have been de-
pleted with the start of the 2014 irrigation season. Projects constructed during this
period were:

e North Fork Chute

e Willow Creek Diversion Structure
e Meadow Creek Diversion Structure
e Sub-agency Diversion Structure

The total construction costs of these structures were $2,616,599.29.
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Meadow Creek

Willow Creek



North Fork Chute

It should be noted this rehabilitation project has provided an economic boost to
Fremont County, the State of Wyoming and the Wind River Indian Reservation.
State and local contractors and sub-contractors have been utilized during the con-
struction projects. These contractors include:

e Inberg-Miller Engineers (Riverton, WY)
e Lowham Walsh LLC (Lander)

e Dowl HKM (Lander)

e High Country Construction (Lander)

e 71 Construction (Riverton)

e Reiman Corp. (Cheyenne)

This phase of the Irrigation Rehab Project has barely scratched the surface of the
overall needs of the Wind River Irrigation Project. As stated before the estimated
cost of total rehabilitation is in the $90M range. The Office of the Tribal Water En-
gineer has begun the process of developing a Phase III list of priorities for rehabili-
tation. This list and a cost estimate will be brought to the WWDC during the next
funding cycle, in November of 2014.

*Phase III photos of structures on the priority list have been retained in the
Committee files*

The CHAIRMAN. Thank you, Mitchel, thank you for your testi-
mony. Thank you all for our testimony.

Senator Barrasso?

Senator BARRASSO. Thank you very much, Mr. Chairman.
Thanks to each and every one of you for bringing these stories to
us today.

If I could ask just a couple of questions, first, Chairman Old Coy-
ote, in your written testimony, you noted that despite some tem-
porary setbacks in improving the Crow Irrigation Project, that ulti-
mately progress is being made in the right direction. You also
noted that the improvements to the system did actually provide
tangible results.

Can you just tell us a little bit about how your tribal members
and the economy can benefit, have benefited or will benefit from
the improvements to the Crow Irrigation Project?
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Mr. OLD COYOTE. There is a portion in the settlement that an-
ticipates the tribes buying land for farming, taking land into trust,
using provisions in the settlement and developing that land for
tribally-owned farms. We will be using those provisions as the
project develops.

We do not currently anticipate any significant non-tribal develop-
meglt of additional acreage. So that is one of the impacts on the
tribe.

Senator BARRASSO. Thank you.

Mr. Cottenoir, last fall we talked a little bit about that amend-
ment, S. 715, to the Authorized Rural Water Projects Completion
Act, which would assist in the rehabilitation of Indian irrigation
projects. Your written testimony states that the irrigation funding
could then be leveraged to access additional funding for rehab and
repairs.

Can you just tell us a little bit more about how this rehab would
benefit the tribes, the members, the local economies that surround
the Wind River Reservation?

Mr. COTTENOIR. Yes, Vice Chairman Barrasso. The funding that
we could get through S. 715 could be leveraged through to acquire
funds from the State of Wyoming through the Wyoming Water De-
velopment Commission. Our previous matching funds were ac-
quired through the efforts of Senator Enzi, that was $3.72 million.
We were able to able to match the $3.5 million with the State of
Wyoming to acquire the $7.7 million that we used in our irrigation.

Those funds over the past few years have been an economic boost
to not only the Wind River Reservation but to Fremont County and
the State of Wyoming. We have utilized local contractors that pro-
vided all the work, all the contractors were from within the State
of Wyoming. Through our TERO ordinance, the contractors had to
employ Indian contractors and Indian workers. So that provided
dramatic boosts to our economy over that period of five years.

Senator BARRASSO. The other thing that caught my eye when
reading your written testimony and also hearing your oral testi-
mony today was how the water users on the Wind River Reserva-
tion have formed associations, associations to assume the operation
and maintenance of their portion of the Wind River Irrigation Sys-
tem. And the associations, as you said, have seen a dramatic im-
provement in the overall operation and maintenance of their part
of the system compared to the past services from the BIA.

So can you just explain a little why there is such an improve-
ment when the associations take over the operations and the main-
tenance of the system?

Mr. COTTENOIR. Yes, Senator Barrasso. As you mentioned, the
O&M costs on the Wind River continue to rise and the deferred
maintenance continues to increase. BIA does little if any mainte-
nance. It is mostly operations. All the funds that they collect go
mainl%r for the statutorily mandated wage increases for BIA per-
sonnel.

In our irrigation associations, which the tribes are encouraging
to be going out and negotiating more and more cooperative agree-
ments, the BIA collects the O&M still, but then they return a por-
tion of that, probably 50 percent of that, to the association. The as-
sociation goes out and hires their own operational people and they
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have their own maintenance schedule. They are able to fund
through their own efforts the maintenance necessary on their por-
tion of the irrigation system. And the Crowheart has two of these
associations, and we have a Ray Canal Association which was just
formed. Since the time of the formation of those groups, there has
been a drastic improvement over the services and over the mainte-
nance that has been provided. BIA, through their inefficient and
ineffective management and operation, they can’t provide those
services and they can’t provide the maintenance necessary. The
CAAs enable the water users to go ahead and take care of their
needs, the needs that they see that are needed and the mainte-
nance and operation that the BIA cannot or will not provide.

Senator BARRASSO. Thank you very much. Thank you, Mr. Chair-
man.

The CHAIRMAN. Thank you. Senator Udall?

Senator UpALL. Thank you, Senator Tester, and thank you for
the courtesies on the time here.

Let me thank, first of all, all the witnesses. I think you have
given very good testimony on these irrigation issues. The thing that
is important here is I think throughout this there is a theme about
BIA neglect on these irrigation issues that this Committee needs
to take notice of.

I have a couple of comments and then a couple of questions to
Governor Paisano. As you mentioned, Governor Paisano, Senator
Bingaman had a piece of legislation called the Rio Grande Pueblos
Irrigation Infrastructure Improvement Act. We have built on that
act in terms of putting in, Senator Heinrich and I, the New Mexico
Drought Relief Act. We put that in to address this and other irriga-
tion and water delivery issues. It calls for the reauthorization of
Senator Bingaman’s act, and an increase in funding for infrastruc-
ture. This legislation would also authorize emergency and non-
emergency funding to further support water deliveries and irriga-
tion for New Mexico Pueblos and other communities.

I would also like to just mention the Navajo Irrigation Project,
which has begun to accumulate a backlog of maintenance, despite
being years from completion of the project. This project is vital to
the Navajo economic development and is a result of a decades-old
agreement with the Federal Government. The project is years be-
hind schedule and this demands the attention of our Committee
and the BIA. I would invite my colleagues on the Committee to
work with me, to increase appropriations for Pueblo infrastructure
and for the Navajo Irrigation Project and other tribal irrigation
funding through the Interior Department appropriations.

Now, Governor Paisano, can you just give us a sense of how
much of a priority is irrigation infrastructure improvement and re-
lated water issues for your administration at Sandia Pueblo and for
the other six Middle Rio Grande Pueblos?

Mr. PAisaANO. Chairman Tester, Senator Udall, water is such a
huge priority. One thing I didn’t mention here, because of the sen-
sitivity of time, is related to the cultural aspects of water, what
that means to us. My colleague here, Councilwoman Jim, recog-
nized that at the beginning.

You can’t even place a value on that culture, the history and the
traditions. It is hard to convey in the English language. But be-
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sides that, water delivery to our farmers in order to provide food
for our community, food for the families, to provide a source of eco-
nomic development for them, is a priority for the six Pueblos of
New Mexico. We consistently are fighting with the BIA. We are
caught in the middle between two Federal agencies, that is the
Reclamation and BIA. And then another third party, the MRGCD,
which is a totally different entity, and our farmers and the Pueblos
are caught in the middle.

We are being left out because we are not the ones writing the
check. So we typically don’t get listened to, so to speak. So it 1s an
uphill battle for us. Over the years it has become a little bit better
with the increased involvement with the BIA. But we need funding
to help fix the infrastructure in order to get that water delivered
to the six Pueblos.

So that is our number one priority right now. Because of the cul-
tural sensitivity of it, providing nutrition for the members of our
communities and to also provide a sense of economic development
for our farmers in growing higher value crops, such as alfalfa, the
sweet sudans, and/or foods like corn, lettuce, tomatoes, chili, et
cetera.

Senator UDALL. Thank you, and it is very important, the empha-
sis on the cultural side of this. You are struggling to maintain your
language, you are struggling to maintain your culture. Water is in-
timate to that. And the production of agricultural products really
makes a difference there. I am glad you emphasized that, and the
other witnesses did too.

Could you in just a few seconds here, because I am running out
of time, give us an idea what you think the BIA could be doing to
be more supportive of your situation? They are a key agency here.

Mr. PAISANO. One key thing probably would be the instability of
the staff. Over the last five years, we have gone through three des-
ignated engineers. That is the individual who is assigned by the
BIA to help coordinate this water delivery and maintenance of our
infrastructure with the MRGCD. There is a lot of turnover in the
BIA, and that doesn’t help us. That is probably one key priority
that ;clhey could help us with. Obviously the funding already men-
tioned.

Senator UDALL. Well, we have to do everything we can, I think,
Senator Tester, to help push the BIA to get more involved in all
these irrigation situations. Thank you so much for bringing the at-
tention to this. I really, really appreciate it.

The CHAIRMAN. Thank you, Senator Udall, for your questions,
and thank you for your interest in the issue. A lot of these prob-
lems aren’t going to be solved unless we appropriate the kind of
money we need to be able to support the projects.

You had a question or comment?

Ms. JiM. Mr. Chairman, I would like to make a correction to my
testimony.

The CHAIRMAN. Sure.

Ms. JiM. I stated $12 million. It is supposed to read $12 billion.
I want you to excuse me for that.

The CHAIRMAN. A small bit.

[Laughter.]

Ms. JiMm. Thank you for allowing me to make that correction.
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The CHAIRMAN. Absolutely. I have a few questions here. Chair-
man Old Coyote, your testimony stated that a couple years back
there was negotiating between yourselves and the Bureau of Rec
since your tribal water settlement has been approved. A couple of
things, what kind of issues came up, but more importantly, what
is your relationship with the Bureau of Rec?

Mr. OLD COYOTE. Thank you, Chairman Tester. There were a lot
of issues, some technical oversight issues, some on budget. The big-
gest issue I mentioned in my testimony initially was that they were
requiring the tribe to advance all the money from our general fund
budget, which was nearly impossible. These have largely been re-
solved, and now we have the master plan, which we are hoping, we
expect to have approved very soon. With a big ramp-up in construc-
tion right now, there is close to 28 construction jobs. And with the
master plan being approved, that will ramp up to like 50 for the
next three or four years.

So our relationship with BIA, we have always had an excellent
relationship with Mike Connor. He has been one of the most prag-
matic and decisive people we have dealt with. Our relations with
the region have not always been as good, but currently are in a
fairly good place and we hope they stay there.

The CHAIRMAN. The Crow irrigation project was included in the
2006 GAO report, which stated the project had over $50 million in
deferred maintenance back in 2006. The maintenance for the
p}ll"oject was included in the tribal settlement that was passed since
then.

Based on your tribe’s experience of coupling the irrigation infra-
structure with water settlements, I just want to make it clear, I
think you addressed this in your testimony, but I want you to
make it clear, what advice do you have for us lawmakers as far as
considering laws that would improve tribal access to water and
coupling maintenance with water settlements, for example?

Mr. OLD CoYOTE. Chairman Tester, thank you. First, the future
water settlements must include a sufficient level of mandatory ap-
propriations. The Crow Tribe, the Crow Nation is extremely fortu-
nate that our settlement included mandatory funding, thanks to
you and Senator Baucus for seeing the need there for mandatory
funding.

Another aspect of funding that Congress should include is the
flexibility to shift funding among relevant accounts. Right now we
have a CIP and MR9, both accounts shifting among relevant ac-
cmﬁlts. That is another area that we would make suggestions as
well.

The CHAIRMAN. Okay. Question for you, Governor Paisano, and
thank you, Chairman Old Coyote. Your testimony states that the
BIA pays the Middle Rio Grande Conservancy District for the oper-
ations and maintenance of the irrigation system on Pueblo lands.
But that same conservancy district has not done a very good job
of treating Pueblo lands equally with others. Do they give you any
reasons for that?

Mr. PA1SANO. Chairman Tester, quite honestly, no. The BIA has
appropriated about a million dollars a year for the services. The
BIA automatically takes off about $150,000 of that for salaries, I
guess, for the designated engineer. So what is left to negotiate for
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those services is about $850,000. Whatever is left is very little,
typically, in order to improve our infrastructure. But it is kind of
a give and take. It is all relationship building in New Mexico. And
we don’t have a good working relationship with the MRGCD at the
upper echelon. We do with the on the ground folks.

But the on the ground folks, when we ask them, we literally, and
I have seen it happen, bribe them to, we will go out and get them
breakfast burritos, we will take them doughnuts, and so forth, and
theyll mow our irrigation ditches. That is literally what it has
come down to, is building that relationship.

But when they get upset at you, they say, sorry, we haven’t been
paid, we are not going to cut the weeds, we are not going to fix the
ditches. It is quite a mess, quite honestly.

The CHAIRMAN. Is there any accounting of Middle Rio Grande
Conservancy District’s use of the funds that they get from the BIA?

Mr. PaisaNno. We have started to build our own. That is some-
thing we have asked to have done. To my knowledge, I don’t be-
lieve it has been officially. We take photographs, we mark the date
that they are out there doing some work for us. And we then give
that information to the BIA. Then we somewhat have an internal
document that we will sign off on before the BIA will pay the funds
to MRGCD for the services rendered.

But if they are not paid, once again that goes back to, hey, we
did this much, and BIA says, oh, no, you only did a quarter of a
mile, then they stop all work on all the Pueblos until they get paid.

The CHAIRMAN. Thank you, and thank you for your testimony
also.

Councilwoman Jim, it is good to have you here too. Your testi-
mony indicates that the Wapato Irrigation Project was erroneously
listed as a self-sustaining project by the DOI back in the 1980s. So
could I ask you, even if we come up with the funding to fix the de-
ferred maintenance issue, the project itself would not be collecting
enough O&M fees to keep the maintenance up to date. Is that a
correct assessment or am I off on that one?

Ms. JiM. No, it isn’t, because the Wapato Irrigation Project is on
the Yakama Reservation. We do have our lands that are owned by
tribal members that are leased. But being that they are
fractionated, then you run into the incapability of leasing that
land, because maybe the biggest share landowner has expired and
then so it is in probate. Then you have probate upon probate.

The CHAIRMAN. So I would assume you guys are involved with
the buyback program?

Ms. Jim. We did put a letter of intent in. But we were informed
by Genevieve or GG, whatever the lady that is in charge now, not
to do anything for 60 months.

The CHAIRMAN. We will follow up on that, too. It is an important
issue for tribes across this Country and it was set up to help rem-
edy situations exactly like you have. I say that as I am looking at
the Crow and they are in the same program, probably all of you
are, quite frankly.

You have a number of projects, as per your testimony. And you
have a large number of acres that aren’t irrigated on your reserva-
tion. If we fix the deferred maintenance, would that save enough
water to open up some more acres?
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Ms. JiM. Yes, it would. Like I stated in my testimony, there have
been numerous studies on all Indian irrigation projects. During the
last study, they said it would cost approximately $136 million to
$276 million just to do the rehab of Wapato Irrigation Project. And
this wasn’t even recent.

The CHAIRMAN. Well, thank you for being here today, thank you
for your testimony. We very much appreciate it.

Mitchel, your testimony discussed some of the construction
projects to repair the Wind River Irrigation Project in the last 10
years, after getting some funding from the State and the Feds. Can
you estimate how many jobs this funding helped to create?

Mr. COTTENOIR. Senator Tester, I believe that it is in the order
of 100 jobs that were created for construction people. We employed
five different engineering firms to do design work.

The CHAIRMAN. Over how long of a period?

Mr. COTTENOIR. Since 2006, I believe, is when the design work
began. The construction phase just concluded this past spring.

The CHAIRMAN. Okay. Could you discuss the impact that the
Wind River Irrigation Project has on both tribal and the non-tribal
community, both, what impact does it have?

Mr. COTTENOIR. The impact on both tribal and non-tribal are the
same. We are pretty much a checkerboard area, where tribal and
non-tribal irrigators are side by side. So both tribal and non-tribal
irrigators are dependent on this inefficient and mismanaged sys-
tem that we have had for decades. It is just a hardship for every-
one, tribal and non-tribal. It doesn’t distinguish between tribal and
non-tribal.

The CHAIRMAN. This question is for all of you. It is just a ques-
tion on who benefits from these irrigation systems. Is it the tribes?
I am talking about the tribal government and the tribes. Are they
able to take advantage of irrigation systems and improvements? Or
does the primary advantage go to individual farmers that may ei-
ther have or lease tribal lands?

Mr. OLD COYOTE. The benefit is to landowners, it increases the
value of their lands. Also the farmers and ranchers, for the crops
and farming, it increases their farming as well. So the benefit goes
to the farmer. The reason why I say farmer is that a lot of times,
the landowners are tribal members and the farmers are non-Indi-
ans. So it benefits both.

The CHAIRMAN. Okay. Governor Paisano, how about in your neck
of the woods?

Mr. PA1saNO. Chairman Tester, in New Mexico, in the Middle
Rio Grande Valley, probably, I have to say that the individuals that
benefit the most are the non-Pueblo irrigators. You see in the pic-
tures that I provided to this Committee, because the infrastructure
is so outdated and not maintained within the reaches of the Pueb-
lo, the water just goes straight through and then everything is
being cleaned and maintained and so forth to non-irrigators. And
whatever water we don’t use, it gets dumped back into the Middle
Rio Grande River to help support the silvery minnow, which is
under the Endangered Species Act, and then it goes further south
to a reservoir called Elephant Butte, that then goes to Texas to
help with the compact routine, Colorado, New Mexico and Texas.
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The CHAIRMAN. Do you have additional acres that you could put
under irrigation if there was water available to irrigate?

Mr. PAISANO. Yes.

The CHAIRMAN. Councilwoman Jim, same question. Who gets the
advantage out of the improvements? Is it the tribes, the members,
the farmers, who is it in Washington?

Ms. JiM. All of the above.

The CHAIRMAN. Really? Okay.

Ms. JiM. Yes, because the Tribe owns a lot of land, tribal tracts.
We still have a lot of Indian landowners. And we have a lot of
farmers in the Yakima Valley.

The CHAIRMAN. Mitchel, how about you?

Mr. COTTENOIR. Senator Tester, I think I agree, all of the above
are the ones that get the advantage to improvements on our irriga-
tion system. At Wind River we have a water code that has 15 bene-
ficial uses, and they are outlined in the code. It goes all the way
from domestic to cultural to irrigation. But each and every one of
those uses are held at the same priority.

I think that ultimately, right now, the people that most benefit
from our irrigation system are the downstream water users, the
water users off the reservation. Because of our inefficient system,
the deferred maintenance, the lack of storage, we can’t use the
water when we have it. So the actual beneficiaries of our water at
the present are the downstream users off the reservation.

The CHAIRMAN. Once again, thank you all. We appreciate your
testimony and appreciate the answers to the questions today, and
I appreciate your making the trek here to Washington, D.C. Note
that the hearing record will be open for two weeks from today for
any additions.

With that, this hearing is adjourned. Thank you all.

[Whereupon, at 3:50 p.m., the hearing was adjourned.]






APPENDIX

PREPARED STATEMENT OF HON. EDWARD T. BEGAY, CHAIRMAN OF THE BOARD OF
DIRECTORS, NAVAJO AGRICULTURAL PRODUCTS INDUSTRY

Introduction

Good afternoon Chairman Tester, Vice Chairman Barrasso, and members of the
Senate Committee on Indian Affairs. I am Edward T. Begay and I am the Chairman
of the Board of Directors for the Navajo Agricultural Products Industry (NAPI), an
agricultural company chartered under the laws of the Navajo Nation. I am pleased
to submit this Statement for the Record relating to the Committee’s Oversight Hear-
ing titled, “Irrigation Projects in Indian Country.”

Background on the Navajo Indian Irrigation Project

In 1868, the United States Senate ratified a Treaty with the Navajo Nation which
recognized the importance of agriculture to the self-sufficiency of the Navajo people.

In 1962, after ten years of intense negotiations between the Navajo Nation, the
State of New Mexico, and the United States, Congress authorized the Navajo Indian
Irrigation Project (“NIIP,” Pub.L.87-483), to fulfill, in part, the United States treaty
obligations to supply water and a farming operation for the Navajo Nation. The leg-
islative history, as well as the text of the 1962 statute, makes clear the Federal com-
mitment to build an 110,630-acre, irrigated-farm. The 1962 Act authorized $135 mil-
lion for these purposes. In 1970, Congress amended the Act and increased the au-
thorized appropriations to $206 million. In 2005, the Bureau of Indian Affairs (BIA)
indexed this figure to 2005 dollars and estimated that there might be as much as
$229 million in funding that could be appropriated without the need for a fresh au-
thorization.

It was originally estimated that the NIIP would be completed in about twelve
years, in tandem with a companion project—the San Juan-Chama Project. The Nav-
ajo Nation made valuable concessions in exchange for the NIIP, allowing water from
the San Juan Basin (to which the Navajo Nation had valid claims) to be transported
to the Rio Grande Basin in New Mexico, for the substantial benefit of non-Navajos.
The San-Juan Chama Project was completed in 1976, and the residents and busi-
nesses of the Rio Grande Basin have been enjoying the benefits of the bargain for
nearly forty years.

The NIIP construction began in 1964 and fifty-two years later, only seventy per-
cent has been completed and, as one would expect, the NIIP’s physical infrastruc-
ture has begun to fall into serious disrepair.

NAPI’s Operations and Economic Importance

On April 16, 1970, NAPI was established by the Navajo Nation Council as a tribal
enterprise to manage and operate the NIIP. The idea behind NAPI was to both
manage the NIIP and to create economic opportunities for the Navajo people and
to build a foundation of commitment, pride, and dedication to their Nation.

Today, NAPI operates a 75,000-acre farm in Farmington, New Mexico, generates
$69 million in revenues to the Navajo Nation and San Juan County, employs more
than 417 people in the Four Corners Area, and purchases tens of millions of dollars
in goods and services both locally and across the Nation. In its operations, NAPI
has stressed the use of the state-of-the-art technology and environmentally-friendly
practices. NAPT’s agribusiness features state-of-the-art farming equipment, includ-
ing high-tech radio control, and a computerized center pivot irrigation system that
reduces operational costs and efficiently manages water resources.

NAPI produces premier “Navajo Pride” brand agricultural products, including al-
falfa, corn, wheat and small grains, potatoes, and pinto beans. NAPI also operates
a flour mill and leases land for cattle grazing, and specialty crops, including pump-
kins, popcorn, and chipper potatoes used for potato chips. Our products have earned
the iiistinction of being “New Mexico Grown” by the New Mexico Department of Ag-
riculture.

(59)
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Through its Operation & Maintenance Division, NAPI manages the operation and
maintenance of the NIIP pursuant to Pub.L.93-638 (Indian Self-Determination and
Education Assistance Act), including Operations and Maintenance (O&M), On-Farm
Development (OFD), and Agricultural Testing Research Laboratory. While the Bu-
reau of Reclamation, a contractor to the BIA, is responsible for the planning, design,
and construction of the NIIP, the BIA has the sole responsibility, including funding
requirements, to complete the NIIP.

NIIP Funding Inadequacies

Annual funding for the NIITP O&M was approximately $26 million per year during
the Clinton Administration and $14 million during the Bush Administration. De-
spite promises of unconditional support by the Obama Administration, the budget
for the NIIP O&M has been reduced by more than $9 million to a paltry $4 million
for the past three fiscal years. The Fiscal Year 2015 budget request includes $3.384
million for the NIIP.

The NAPI Board believes the NIIP O&M funding is wholly inadequate. This level
of funding creates a large deferred maintenance backlog. The BIA Irrigation O&M
account receives approximately $11 million annually and is used primarily for court-
mandated payments, statutory requirements, and water storage costs. Currently, as
much as one-third of the $3.384 million NIIP O&M funding pays for electricity for
pumping.

NAPI is currently facing an urgent dilemma with the NIIP’s 3500 linear foot main
canal which requires concrete canal lining replacement and drainage embankment
repairs. The NAPI Board has urged the BIA to address these matters to prevent
a possible catastrophic failure of the main canal during normal operations, which
would result in a failure to deliver water to most of the NAPI farming land.

The Authorized Rural Water Projects Completion Act (S. 715)

In April 2013, former Senator Max Baucus (D-MT) introduced the Authorized
Rural Water Projects Completion Act (S. 715). The measure establishes, in the U.S.
Department of the Treasury, a Reclamation Rural Water Construction Fund. An
amendment sponsored by Vice Chairman Barrasso added three additional accounts:
the Rural Water Project Account, the Indian Irrigation Account, and the Reclama-
tion Infrastructure and Settlement Implementation Account.

S. 715 directs the Secretary of the Treasury to transfer $150 million and any in-
terest earned from the existing Reclamation Fund into the proposed fund annually
through 2035. This amount includes annual funding of $80 million for rural water
projects, $35 million for Indian reclamation infrastructure and settlement claims,
and $35 million for Indian irrigation projects. The bill authorizes appropriations of
annual deposited amounts plus earned interest to complete underfunded rural water
projects, settles Indian water claims, and maintains irrigation projects on tribal
lands. Indian irrigation projects that have not been funded for the last fifteen years
would be given a priority.

In addition, S. 715 directs the Secretary of the Interior to consult with tribal gov-
ernments and conduct a study that evaluates options for improving programmatic,
project management, and performance of irrigation projects managed and operated
by the BIA.

The NAPI Board strongly supports S. 715 and urges the Committee to support
passage of the bill in the 114th Congress. Further, we wish to thank Vice Chairman
Barrasso for his support in proposing a strong tribal amendment to S. 715.

Conclusion

The history of Federal funding and support for the NIIP and related activities re-
veals that partial and delayed funding has resulted and continues to result in de-
layed or derailed economic opportunities, job creation, and chronic problems in
maintaining physical infrastructure and irrigation equipment.

This concludes my written statement. Thank you for providing me the opportunity
to submit this Statement for the Record.

PREPARED STATEMENT OF HON. FRED S. VALLO, GOVERNOR, PUEBLO OF ACOMA

The people of the Pueblo of Acoma are residents of the longest continuously occu-
pied community in the United States. For centuries, our people have relied upon
traditional farming as a means of survival and as a deeply held cultural belief.
Crops like traditional Acoma white corn are used in religious ceremonies. As the
Committee is aware, torrential rains and floods during 2010, 2011, 2013, and 2014
resulted in serious damage to our irrigation facilities. These environmental catas-
trophes paired with years of inadequate maintenance to existing structures have



61

created serious problems with diversions along the system. We provide this com-
ment in strong support of significant funding to restore and renovate Pueblo irriga-
tion ditches.

Anzac Irrigation Ditch was significantly damaged by flooding events, and we have
since struggled to initiate and complete repairs under Force Account while coordi-
nating traditional irrigation events and usage with seasonal restrictions and other
flood disaster events. Unfortunately, the continual onslaught of environmental
events along with other issues have resulted in unavoidable delays to our repairs,
which continually compound the problem of irrigation water delivery and pro-
gressing damage. In April 2014, we contracted repair services with a priority sched-
ule to make full repair and restoration. Concerns over potential quantity and unit
cost overruns were brought to the attention of all participants, including the New
Mexico Department of Homeland Security and Emergency Management (DHSEM).

Ditch cleanup and lining removal revealed damage and repairs well beyond the
original FEMA scope of work. Once the sediment was removed from ditches, it was
apparent much of the damage sustained was below the sediment deposit and normal
operational flow level. There is also extensive erosion behind the concrete lining that
is minimally accounted for. Once major cleaning and demolition work was com-
pleted, a new estimate of the final damage was determined. Unfortunately, the dam-
agekrepairs and costs are substantially more than the original PW 370 scope of
work.

The use of irrigation water is critical to Acoma Pueblo’s inherent right as the
original and first users of area waters. There is a decades-old water litigation court
case State v. KerrMcGee that is ongoing; in light of that case, it is essential that
Acoma continue to demonstrate the continued use of waters to farm our lands.
Without this ability, non-Acoma water users will increase their use and share of
water, which will negatively impact Acoma Pueblo for issues that are beyond the
Pueblo’s control. Lack of maintenance and environmental catastrophes have resulted
in the poor condition of our irrigation system today.

The Acoma Pueblo irrigation system is a traditional, cultural, sacred site. It is
47.9 miles in length. Every year, traditional irrigation Ditch Bosses are appointed
by our traditional leaders and male members of the community are required to per-
form seasonal work to clean and maintain the ditch using only hand tools. Ditch
work is a community service. Minimal federal and non-federal funds are used only
to purchase propane and hand tools. Approximately 85 percent of the irrigation sys-
tem is lined with concrete and is currently under a phased assessment project to
address the issues outlined above. Immediate funding is needed to complete the as-
sessment project, and to thereafter improve and repair the 47.9 miles of traditional
irrigation ditches.

Clearly, the Pueblo of Acoma, along with other pueblos in New Mexico, have a
great need for funding to apply to irrigation projects. These projects generate jobs
and profits not only for tribal members, but for non-members as well. Acoma urges
Congress to appropriate the funds needed for these culturally essential and agri-
culturally necessary projects.

Thank you for your time and consideration, we would be pleased to answer any
questions you may have regarding this comment.

PREPARED STATEMENT OF HON. J. MICHAEL CHAVARRIA, GOVERNOR, SANTA CLARA
PUEBLO

The people of the Santa Clara Pueblo are the original occupants of what is now
Rio Arriba County, New Mexico; our Pueblo currently numbers approximately 3,500.
Water plays a major cultural role in our beliefs, and we continue to be reliant on
traditional farming and agricultural practices as well. As the Committee is aware,
our Pueblo faces a number of issues stemming from the Las Conchas fire. This envi-
ronmental disaster paired with years of inadequate maintenance to the existing
structure has created serious problems with diversions along the system. We pro-
vide this comment in strong support of significant funding to restore and renovate
Pueblo irrigation ditches.

First, the main ditch inlet from the Rio Grande River must be reconstructed to
divert water to Santa Clara’s irrigation ditches. Years of upstream flooding has
damaged the structure beyond simple repairs; the approximate cost to adequately
construct the project is $226,575. Monthly maintenance of the river channel to
maintain proper water flow will be tribally funded. However, major maintenance
lfikedtree removal and concrete repairs, which have an annual cost of $110,000, lack
unding.
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Regarding the Canyon Ditch/Guachupangue, this diversion was destroyed by
flooding subsequent to the Las Conchas fires. Approximately 1,000 feet of under-
ground irrigation pipe, repairs to the irrigation diversion, and the clearing of 22 cul-
verts from the canyon head gate through the Pueblo and to the south fields have
been funded.

Clearing the sediment from the canyon irrigation diversion has only been funded
once, despite it being necessary monthly maintenance. It is currently also funded
by Santa Clara. The Guachpanque earthen ditch was destroyed; as a result, at least
one apple orchard has been lost by the Pueblo. Funding is needed for the annual
and monthly maintenance of the Guachpanque ditch.

A culvert at the Rio Grande River has been excavated and cleared by a contractor
at the River Ditch. A survey of the ditch has been tentatively funded by the United
States Department of Agriculture, but is not yet confirmed. River Ditch starts just
south of Santa Clara Creek at the Rio Grande, and runs south for approximately
3 miles. The survey is needed to determine the elevation and slope of the ditch to
determine if water will flow, or if additional work is needed.

Santa Clara Pueblo also has a need for funding to hire a seasonal ditch caretaker
and 6 to 8 temporary laborers for six-week periods to clear brush, and dig ditches
and culverts. These positions are currently funded by the Pueblo. Some specific
equipment is needed as well, including a wheeled excavator, to dredge the river and
canyon diversions for adequate flow throughout the season, as well as a farm tractor
and mower to keep the ditches clear. The latter equipment has been partially fund-
ed.

The Main Ditch has yet to be completed—approximately 2 miles must be relined
with concrete at an estimated cost of $580,000. This project is not funded. Addition-
ally, the Pueblo Ditch has smaller culverts that are in need of replacement at a cost
of $250,000.

Clearly, Santa Clara Pueblo, along with other pueblos along the Rio Grande, have
a great need for funding to apply to irrigation projects. These projects generate jobs
and profits not only for tribal members, but for non-members as well. Santa Clara
urges Congress to appropriate the funds needed for these culturally essential and
agriculturally necessary projects.

Thank you for your time and consideration, we would be pleased to answer any
questions you may have regarding this comment.

PREPARED STATEMENT OF HON. CLEMENT J. FROST, CHAIRMAN, SOUTHERN UTE
INDIAN TRIBE

On behalf of the Southern Ute Indian Tribe (the Tribe), I am pleased to submit
this statement for the record regarding the Committee on Indian Affairs’ September
10, 2014, Oversight Hearing on Irrigation Projects in Indian Country.

The purpose of the Oversight Hearing was to receive testimony from federal offi-
cials and tribal leaders on the current state of Indian irrigation projects and the fi-
nancial resources required to rehabilitate and maintain them. The hearing was con-
ducted in the context of bills pending in the House (H.R. 4420) and Senate (S. 715)
known as the Authorized Rural Water Projects Completion Act. The Tribe is greatly
interested in promoting progress to resolve issues of irrigation project deterioration
that are a part of the bills’ intent, and wishes to provide its perspectives on these
important matters.

The Tribe is heartened that the Congress continues to deliberate the best method
for the United States to meet its obligation to work with tribes to resolve an issue
of great importance for many of the western Indian tribes. Our Tribe has a par-
ticular interest in this issue because the Pine River Indian Irrigation Project
(PRIIP) on the Southern Ute Indian Reservation has suffered many decades of ne-
glect and mis-management. Wholly inadequate management of the PRIIP by the
U.S. Bureau of Indian Affairs has resulted in a rehabilitation and maintenance
backlog variously estimated at between $20 million and $60 million.

The PRIIP has been an important part of the economy and culture of the local
Indian and non-Indian community since the late 1800s. Its continued deterioration
through the decades has caused economic hardship for both Indians and non-Indi-
ans. The project long ago reached a point where conditions created a disincentive
for aggressively practicing agriculture. Now, as the Tribe pursues greater efforts to
maintain a diversified economy, the state of the PRIIP is a major impediment to
economic progress.

The disrepair of the system has still not been adequately catalogued but the fol-
lowing illustrate the system’s deplorable condition:



63

e only an estimated 15 percent of the project’s 175 miles of canals can be consid-
ered in good condition;

e some of the project’s major diversion structures date to the 1930s, with no
major rehabilitation or improvements since the 1960s;

e an estimated 40 percent of the project’s irrigable acreage is not being irrigated,
and a significant amount of that simply cannot be irrigated given the current
state of the project;

e the project’s largest canal, serving over 4,500 acres of Indian and non-Indian
land, has breached twice in less than a year and is only delivering water due
to temporary, stop-gap measures;

e dozens of smaller drop structures constructed pre-1920s have collapsed and sim-
ply been abandoned;

e many newer structures have already failed due to erosion, poor design, and poor
maintenance;

o ditches have been abandoned and lands that were previously irrigated have be-
come derelict, requiring costly rehabilitation; and

e erosion has created miles of incised canals and ditches where elevated head-
gates no longer allow for the diversion of water to lands that historically were
irrigated.

The vast amount of work that is needed to even bring the system to functionality
is staggering.

While the Tribe has worked with Congress in the past on PRIIP-specific legisla-
tion, at this time we are strongly supportive of the tribal-specific planning and fund-
ing approach outlined in the Senate version of the pending legislation, which in-
cludes amendments offered by Vice Chairman Barrasso. The Tribe believes this ap-
proach can be part of the way forward in addressing the problems of the PRIIP.

In addition to our Tribe’s pressing need on its own Reservation, we strongly sup-
port and advocate for a system-wide solution to this issue. Furthermore, we believe
that the solution to the problem of irrigation project rehabilitation, maintenance,
and continued operation must be based on sound planning intended to create long-
term agricultural sustainability and economic viability. Only with a clear financial
basis, and with commitment from both the United States and the tribes, can these
issues be resolved in a manner that prevents this from continuing to be a perpetual
burden for the United States and the Tribes.

The Tribe supports both the House and Senate legislation, and strongly endorses
S.715 with the Barrasso language included and encourages Congress to commit to
working with affected tribes to meet its obligation to resolve this long-standing prob-
lem.

I thank you for considering these comments and would be happy to elaborate on
the Tribe’s experience and perspectives on irrigation projects in general and the
PRIIP in particular.
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PREPARED STATEMENT OF HON. RONALD TRAHAN, CHAIRMAN, CONFEDERATED SALISH
AND KOOTENAI TRIBES

1lear Senutor Tester:

‘Tha Confederated Salish and Koctenat Tribes of the Flathead Mation loceted in northwestern
Moatane are plensed 1o prosont lestimony about the Inding lrsigation Project located on our
Resevvedion.

Fieet of afl, we have cornpleted negotisiions with the United States, Deoperiment of the Inferics,
end the Stets of Montam o2 a Proposed Reserved Water Rights Compact. The Proposed
Compact wae presented tn the 2613 Mentaon Legislatwee, bt failed in Committee, We
anticipate that a very similer Propased Compact will be presented in the 2015 Leglelutors and if
that Compaet is adopted we will participate in the established process for presenting the Cornpact
to the United States Congress for approval and for » Petleral Contribution to Settlement.
Conscauently, we do not prescat testimony at (his tine oo the Flathead Indian liripation Project
Infrastmetme (which i aritieally deteriorated) , Bt do prasent testitmony on the BEA Safaty of
Dlams Program, which revelves sepneate Federal fanding, and remains an integrst past of the
Fiathead Tnding Totigaiion Projest.

The Szfty of Dams Progrm voe compacted Som {he Buesw of Indian Al fnfee 1580,
“There are 135 hiph bezavd dins on the Fathead Reseryation and two whish o outside the
exierior bonnderies of the Roservation which are moititared and rebwbiilated when they become
saftty hazards to the gublic. The dems on the Flaiheud Resorvation were originally constructed
es port of the Flathead [udian rigation Projest. Seme af the dams are preater than 100 years
Dldn

The majority of damz on the Flathend Reservation are in veried siates of distopair and thercfore
unsafe. Some dasms have recenily gope through pardial rehabiliiation upprades, but this “band
58" approach o an inherently uneafe faciity continues to loanve the public alrisk, To proporiy
rehakilitedn ol oF the dams on the Fiathead Reservation additional zocens to funding s wesded, Tt
is yery cosiy to perform: rehabiliiafion profoots ont Hhese facliiies bocewme fony Ats vivy complex
weg exitemely large in soope.

The Bureau of Indian Affalry currently has an anmus] operations and maintenaunce budpet of 820
million, which is thinly spread asress the 136 dems in their inventory, Of these 136 dams,
12.5% are located on the Flathead Reservation.

To bring all of the Flathead dams Infa = snfficientty safe copdition, the estimated cost far
nddminigiration, operafionsfinaintenanse, engineecing design aad construction is far in exeass of
$100 millien, Dueo tho repidly increasing cost of heavy oivit construcifon, fids inoreass needs
to keppen in the near fiture 25 the cosls will coptie to olingh, Ruther exscorbating the peoblem,

"To fait fo address the problom of deterierating dums on the Flafhead Reservation, iy ie failto
address a natural Tesmurees key responsibility eckpowiedped in the Trust Comission Report
dated December 2013, This report acknowledged thet the management of frrigatist penjects and
associated water resouroes 15 a trust responsibilicy.

Because dams Jovated within Indian Imipation Projects veceive separate and distinet Faderal
funding, snd becanso addressing dam deficicneies and safbty is & trust respansibility, we ask you
ter innlnde and nerease dam safaby Anding in any tegtstution proposed,

Thank you for the cpporfunity (o preseat this jestimeny.

PREPARED STATEMENT OF HON. MARCELINO AGUINO, GOVERNOR, OHKAY OWINGEH

Chairman Tester, Vice Chairman Barrasso and members of the Committee, thank
you for the opportunity to provide written testimony for the recent oversight hearing
on irrigation projects in Indian Country. I am providing these comments on behalf
of Ohkay Owingeh.

Ohkay Owingeh is located 25 miles north of Santa Fe, New Mexico, at the con-
fluence of the Rio Grande and the Rio Chama. The Pueblo Grant is within our an-
cestral lands. Our people have been diverting water and capturing rain water for
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crops for more than 1000 years. Archeologists have found our ancestors’ irrigated
agricultural fields dating to the 12th century. Our name, Ohkay Owingeh, is Tewa
for “place of the strong people”, a truly fitting name to be sure. Ohkay Owingeh is
the home of the leader of the Pueblo revolt of 1680, Po’pay. Today, Po’pay is one
of only seven Native Americans honored in the U.S. Capitol with a statue in the
National Statuary Hall Collection.

For all of these centuries and relatively until recent times, the Pueblo was able
to rely upon a clean, and sufficient supply of water. Population increases, an in-
creasing demand for water, water quality concerns, and drought have caused our
water supplies to become less reliable. Our ability to maintain our homeland for the
future for Ohkay Owingeh people depends on our ability to protect our culture and
livelihood, maintain our traditions and ceremonies, protect our rivers, wetlands and
lands, and develop our economy. A healthy homeland can only be attained through
the continued availability of an adequate supply of safe and clean water. As we have
for centuries, the Pueblo continues to rely on irrigated agriculture as a way of life
and a key part of our economy. Effective, reliable irrigation projects are essential
for economic development both for the Pueblo and for our neighbors, the non-Indian
communities that surround us.

Unfortunately, the condition of water and irrigation projects in Indian Country is
deteriorating every day. A 2006 Government Accountability Office (GAO) study
found that irrigation projects in Indian Country had hundreds of millions of dollars
in deferred maintenance costs. There exists a current backlog in maintenance of ap-
proximately $598 million for 15 projects. And, because maintenance is being de-
ferred, the infrastructure is falling further into disrepair all across Indian Country.

There is legislation that would begin to address this problem. But much more will
need to be done. We support Chairman Tester’s bill, the Authorized Rural Water
Project Completion Act (S. 715) as well as Senator Udall and Senator Heinrich’s
drought relief bill (S. 2470) which contain language reauthorizing the Pueblo Irriga-
tion Infrastructure Improvement Act. Unfortunately, these two pieces of legislation
will not fix a problem that has been allowed to worsen with years of deferred main-
tenance costs and severe federal budget cuts. As a sovereign government, Ohkay
Owingeh is ultimately responsible to protect and care for the Ohkay Owingeh peo-
ple. Consequently, we work closely with our non-Indian neighbors, the acequia asso-
ciations, to do everything we can to maintain irrigation ditch systems that, in some
instances, are hundreds of years old.

Ohkay Owingeh is in active discussions with the State of New Mexico, the United
States, Santa Clara Pueblo, the City of Espanola, and multiple acequia associations
to confirm our right to sufficient water to meet our current and future needs while
also protecting the existing uses of our neighbors. We are currently using surface
water for irrigation of crops and pasturelands, and to restore native plants and the
wetlands of the Rio Grande bosque. Our source of water for domestic, commercial
and municipal uses is groundwater. The aquifer underlying the Grant may have un-
acceptable levels of natural toxins such as arsenic. The Pueblo cannot rely upon that
groundwater to meet its future needs without thoroughly analyzing the water qual-
ity, and the economic feasibility of using it. It will require several hundred thousand
dollars to assess the groundwater’s quality and quantity. Those are funds the Pueb-
lo does not have—Ohkay Owingeh looks to its trustee, the United States, for assist-
ance in analyzing its groundwater resource. Our Grant is only a small part of
Ohkay Owingeh’s ancestral lands and having safe groundwater is essential to our
economic security.

For many years the Pueblo has been restoring the Rio Grande bosque for cultural,
ceremonial and environmental purposes. It is critical that we return the River’s nat-
ural flow patterns while removing non-native species while also creating a native
habitat for all native, and listed endangered species in order to rehabilitate the
bosque.

Water is essential to life for all of us. For Ohkay Owingeh, water is woven
through every part of our lives—it is necessary for our ceremonies, is a part of our
traditions, and is central to the Pueblo’s ability to achieve economic self-sufficiency.
The State of New Mexico is deeply committed to quantifying the water rights of all
of its citizens. It has commenced litigation to determine the Pueblo’s water rights.
We must respond. We have made two commitments in that response: that we will
ensure that our people have a safe, clean, reliable and sufficient water for the fu-
ture, and that our neighbors, the non-Indians who live with us in these lands, will
be able to continue their existing uses of water. To achieve both of these goals, it
is essential that a federal negotiating team be appointed to provide the expertise
and resources needed to resolve these complex issues in a timely and cost-efficient
manner. The commitment by the U.S. government of sufficient resources to achieve
this fair and reasonable settlement is considerably more economical than assigning
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government resources to years of litigation of multiple cases in which Ohkay
Owingeh must assert water rights claims.

In summary, Ohkay Owingeh supports these bills, and supports the efforts of
members of Congress to attend to the woefully neglected water supply systems of
Indian country.

Thank you for this opportunity to provide testimony on behalf of Ohkay Owingeh
for the record.

YAKAMA RESERVATION
IRRIGATION DISTRICT
PO BOX 1689
YAKIMA WA 98907
September 2, 2014
Mr. Michael Black Me. David Shaw
Bureau of Indian Affairs Superntendent-Yakama Agency
M5-4606 Bureau of Indian Affairs
1849 C Streat, MWW, 401 Fort Road
Washington, B.C. 20240 Poc Box 632
Toppenish, WA 98048

Mr. Stanley M. Speaks Mr. Jefirey Haran
Burzau of indian Affairs Bureau of Indian Affalrs
Northwest Regional Director Portland Raglonal Office
911 NE. 19™ Avenus 811 NE 11" Avenue
Porfland, OR, 972324189 Portland, OR 572324189

Mr. Travis Teegarden
Agrieultural Enginser

BIA Division of Water & Power
2021 4% Avenue North, #415
Billings, MT 59101

Re: Wapata Irrigation Project
Gentlemen:

Thank you for giving the hoard members of Yakama Reservation frrigation District the
opperiunity ta meet with all of you on August 13, 2014. Your time and attention to this
impartant project is very much appreciated.

As you now know, the Yakima Valley is ane of Washington State's most productive and
diverse agrisulivral areas, The Wapato lirigation Project (“WIP") provides critical
irrigation water to over 100,000 acres {0 non-tribal irfgators consisting of landewners
and lessees of tribal parcels on the Yakama Indian Reservation, His an impartant waler
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resource to the Yakama Tribe and {o non<dndian feg land owners, providing essential
water for crops and snergy gengration. For decades, the WIP has delerioraied hecause
of the lack of funding, etaffing and maintenance. The chalenges with WIP era
numerous and complicated,

We appreciate having the opporiuntly address the foliowing specific and Sime sensitive
matiers with your (1) the priical need for & project engineer o lzad the Wapaio
imigation Praject, (2) the lack of ready access fo enginsering supper fo the Wapaio
Iigation Project personnel, (3) the need for hetier mid-leve! managerment and fraining,
{(4) numeraus issues of years of deferred maintenance, (5} emplayee safety and health
issues, (6) the need to address emplayee hiring and retention issues o compete with
nelghboring irigation projects for the best employees, (¥) the use of infraret cameras fa
identify problams while the equipment is under full load as a preventative mantenance
toal; {8} needed support of Senaie Bill 715 as a means to fund imarovemants to the
infrastructure, and (E) Toppenish Creek pump house fort claims.

The Board feels # is Imperative that these issves be addressed iy 2 finely fashion and
wold apgreciate any sssistance you may he ahle to provide in order for ths Wapate
Irrigation Project to agcomplish them,

Sincereiz. Kiﬁr@%a—‘

Lon K, inaba
President

RESPONSE TO WRITTEN QUESTIONS SUBMITTED BY HON. JOHN MCCAIN TO
LARRY ROBERTS

Mir. Roberts, the Colorado River Indian Tribes [mrigation praject is one of the oldest in the
country, and like the other projects we heard about from the witnesses, it has been drametically
nuderfunded. One vnigue feature about the CRIT Jrigation project, however, is that it alsa
inciudes a Bureau of Reclamation hydrosieciric dars whick wes built into the system in the
1940z, The BLA collects revernes for the wibe from this generstion facilify in an icterest
gensrafing "385{c)" pecount, but the finds can only be used for limited purprses sach as repaits
io the dam. The nales prohibit expendiiures sven though the account balance is more than
adequate $a ensure that even catastrophic maintenance needs are met.

Provided there were provisions which required that the account maintain a sufficient
balance to meet all routine and catastrophic maintenance needs, wounld the Depuriment
support legislativn to aflow ke Trike to spend a swall poviion of (hat money, such as the
iuterest generated by fhe account, on self-determination projecis such as ereating a
Bepartment of Energy to help admigister water and power disitibution programs?

Responsz: The Depertment is supportive of rihal seif-determinztion and would be willing to

work with Senator MeCain 2ad the Senate Committes on Indian Afkirs fo further consider
expanded uses of these fimds and poteniatly cmit appropriate legisiation.

O
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