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U.S. COPYRIGHT OFFICE

THURSDAY, SEPTEMBER 18, 2014

HOUSE OF REPRESENTATIVES

SUBCOMMITTEE ON COURTS, INTELLECTUAL PROPERTY,
AND THE INTERNET

COMMITTEE ON THE JUDICIARY
Washington, DC.

The Subcommittee met, pursuant to call, at 2:14 p.m., in room
2141, Rayburn Office Building, the Honorable Howard Coble,
(Chairman of the Subcommittee) presiding.

Present: Representatives Coble, Marino, Chabot, Issa, Holding,
Collins, DeSantis, Nadler, Conyers, Chu, DelBene, Jeffries, and
Lofgren.

Staff Present: (Majority) David Whitney, Counsel; Olivia Lee,
Clerk; (Minority), Norberto Salinas, Counsel; and Jason Everett,
Counsel.

Mr. CoBLE. The Subcommittee on Courts, Intellectual Property,
and the Internet will come to order.

Without objection, the Chair is authorized to declare recesses of
the Subcommittee at any time.

We welcome our witness today, and we will introduce her at a
subsequent time, imminently.

With that in mind, let me give my opening statement.

Within Congress, the Judiciary Committee is responsible—strike
that.

I want to apologize to all of you for our belated commencement
time. We had votes on the floor. That is why we are running about
10 minutes late.

Within Congress, the Judiciary Committee is responsible for
overseeing and legislating on matters that derive from or are sub-
stantially affected by the Constitution’s grant of authority under
Article 1, Section 8, Intellectual Property Clause. In the context of
today’s hearing, there are two points I want to make regarding this
authority.

First, the Constitution’s drafters didn’t merely give Congress the
authority to grant exclusive rights to authors and inventors; they
gave the Congress the responsibility to execute it by literally pre-
scribing the means of securing these exclusive rights.

Secondly, since the 19th century, the Congress has sought to ad-
minister and secure these rights through a design that has largely
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been left unchanged, a statutorily created Copyright Office housed
in the Library of Congress.

Today’s hearing will focus on the operations of the U.S. Copy-
right Office. In doing so, we will not merely gaze backwards to as-
sess how the Office has constructed its business in recent years.
We will look forward and begin to examine the more difficult and
substantial questions of whether we are equipping the Office to
succeed and ask what steps we need to take to position it to pro-
mote the interests of authors and the public and perform its statu-
tory responsibilities in the 21st century.

From time to time, we need to step back and see not only if we
should make changes to substantive law but also whether we
should continue to do things as we have done them for years. On
the substantive side, the Committee is engaged in an ongoing and
historic comprehensive review of copyright law. On the process and
operations side, we need to begin a complementary effort to ensure
that we are considering how to administer the law and whether we
are furthering its constitutional and statutory objectives on a sub-
stantial basis.

Over the years, I think the location of the Office in the Library
of Congress served largely to serve the objectives and interests of
both organizations and the American people as well, but we live in
a dynamic and increasingly digital environment and it is clear that
the Office’s structure was designed for an analog era or an analog
age. Today, the Office serves as a repository for vital information
that helps to promote and advance the interest of free expression
and has an epicenter of commercial activity that educates and en-
tertains not only Americans but citizens throughout the world. This
will only increase tomorrow.

Congress has looked to alternatives in the past. In the mid-
1990’s, we contemplated reorganizing the PTO as a government
corporation and one of the proposals reviewed would have been to
combine the Copyright Office with the PTO. We subsequently
adopted reforms to the PTO organization but put aside the ques-
tion of whether the Copyright Office and, more importantly, the
principles we seek to advance through the institution of the Office
would be of benefit therefore.

The Subcommittee has been concerned about the Office’s ability
to perform its functions and duties for some time. It is an open
question whether the Office has the support it needs from the Li-
brary, and I don’t mean to be in any way critical of the Library.
But nonetheless, I think that is the case. Its operations and func-
tion are 24/7 as a marketplace requires and the American people
deserve.

This discussion needs to be a public one, and it needs to be ap-
proached with an open mind, with the clear objective of building
a 21st century digital Copyright Office.

We look forward to receiving the testimony of Ms. Pallante, the
United States Register of Copyrights. But before she begins I want
you to know that she recently delivered an important address enti-
tled “The Next Generation of Copyright Office: What It Means and
Why It Matters.” In those remarks, she reported on the progress
the Office has made in modernizing its operations under existing
authorities and made recommendations for needed improvement.
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Without objection, I ask that we include a copy of that speech in
the record.
[The information referred to follows:]
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THE NEXT GENERATION COPYRIGHT OFFICE:
WHAT IT MEANS AND WHY IT MATTERS

by MARIA A. PALLANTE*

INTRODUCTION

Tonight I would like to discuss the improvements that some of you
have been calling for with respect to the core services and technical capac-
ity of the U.S. Copyright Office, many of which I agree with and all of
which deserve further consideration. I will also report on the conclusions
of some of the special projects that my colleagues and I conducted from
October 2011 through October 2013 for the purpose of assessing deficien-
cies and vulnerabilities of the Office and preparing it for future challenges.
To the many stakeholders who engaged with us on issues of law, business,
and technology during this process, we express our gratitude and
appreciation.

Where possible, we have already adopted new programs. For exam-
ple, in the past year, in the category of supplementing our lean staff, we
commenced research partnerships with law schools (beginning with Stan-
ford), announced the Abraham Kaminstein Scholar in Residence Program
(for professors and other substantive experts) and the Barbara A. Ringer
Copyright Honors Program (for law school graduates).!

In the category of education and training, we launched the Copyright
Matters public education program (focused on copyright law and market-
place developments);? established the internal Copyright Academy (for

*Maria A. Pallante is Register of Copyrights and Director of the U.S. Copyright
Office. This is a longer version of the Eleventh Annual Christopher A. Meyer
Memorial Lecture delivered on November 20, 2013 at George Washington Univer-
sity Law School and co-sponsored by the Copyright Society of the USA.

Mr. Meyer was a Policy Planning Advisor at the Copyright Office from 1983 to
1987, in addition to holding other positions in the federal government and private
sector. A recognized expert in domestic and international copyright law, he was a
partner with the Washington firm of Meyer & Klipper, PLLC at the time of his
untimely death in 1999.

The author would like to acknowledge the foundational work of her predecessor,
Marybeth Peters (Register 1994-2010), who implemented the first generation of
electronic registration in 2008.

1 U.S. Copyright Office Announces Ringer Fellowships and Kaminstein Scholars,
Names Brauneis of The George Washington University, U.S. COPYRIGHT
Orrice NewsNET, no. 516 (Sept. 5, 2013), http://www.copyright.gov/news
net/2013/516.html.

2 The Office has hosted a dozen Copyright Matters events since 2011, including
Copyright & The American Songwriter; Copyright Conversations with the
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purposes of much-needed staff training); undertook a major revision of
registration standards and practices (the Compendium of Copyright Office
Practices, Third Edition); and began to reorganize business units to ad-
dress certain under-resourced areas of the Copyright Office (including le-
gal work, digital file security, metadata standards, database functionality,
and public information services).

Other improvements will take more time. That is, while the Copy-
right Office should and will continue to effectuate whatever progress it can
under its existing structure and authority, some projects are more systemic
and will require significant resources and/or congressional direction. In-
deed, if stakeholders are largely correct in their assessments and advice —
and I believe they are — we may well require a number of paradigm shifts
in the years ahead. These shifts would affect several primary services
under the copyright law, including: how the Office examines creative
works and secures deposit materials; how it registers claims to copyright;
how it records assignments, security interests, and other commercially im-
portant documents; how it manages technology and otherwise interacts
with the broader marketplace; and how it is funded.

While no one has suggested that investing in the Copyright Office
would be inexpensive, people seem to agree that it would be widely bene-
ficial. This came through during our public comment process. For exam-
ple, BMI suggested that it would be useful for the Office to collect and
incorporate short digital samples of musical works as part of its registra-
tion records, to help people identify copyright ownership.?> The American
Society of Media Photographers and the Graphic Artists Guild suggested
it would be helpful for the Office to invest in image recognition technolo-
gies to help people find works of visual art.# The Association of American
Publishers said it would be helpful to the book publishing industry if the
Office adopted commercially successful metadata standards for digital

United Kingdom; and Nimmer on Copyright: Celebrating 50 Years, to name
afew. See Copyright Matters Lecture Series, U.S. CoryriGHT OFFICE, http:/
/www.copyright.gov/copyrightmatters.html.

3 Broadcast Music, Inc. (“BMI”), Comments Submitted in Response to U.S.
Copyright Office’s Mar. 22, 2013 Notice of Inquiry at 2 (May 21, 2013). See
Notice of Inquiry, Technological Upgrades to Registration and Recordation
Functions, 78 Fed. Reg. 17,722 (Mar. 22, 2013). The comments the Office
received in response to this Notice of Inquiry are available on the Copy-
right Office website, http://www.copyright.gov/docs/technical_upgrades/
comments.

4 American Society of Media Photographers (“ASMP”), Comments Submitted
in Response to U.S. Copyright Office’s Mar. 22, 2013 Notice of Inquiry at 5
[hereinafter “ASMP Comments”]; Graphic Artists Guild (“GAG”), Com-
ments Submitted in Response to U.S. Copyright Office’s Mar. 22, 2013 No-
tice of Inquiry at 10 (May 21, 2013).
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content, such as ONIX.5> And SoundExchange said that if the Copyright
Office could develop APIs,® then rights management organizations and
aggregators could create innovative applications for collecting and dissem-
inating information regarding copyrighted content across the supply
chain.” In a publication about the Copyright Office released in 2010, Pub-
lic Knowledge observed that “[t]he long term cost savings created by an
easy-to-use, comprehensive registry should easily outweigh the costs asso-
ciated with its creation.”®

1. THE WORLD AROUND US

[N]early every copyright-related industry sector is in the midst of profound
changes . . . . It should not come as a surprise that the rapid changes hap-
pening in the copyright world might require change to how and what the
Copyright Office does.

- Members of the Copyright Principles Project, January 1, 2010°

As many have observed, the Copyright Office sits at the center of a
considerable copyright marketplace, one that seems to become more dy-
namic and more sophisticated every year. Consumers of all ages are de-
manding the ability to both access and share creative works (books,
games, movies, videos, photographs, and music) in their homes and
through a variety of mobile devices and other platforms. The copyright
industries are investing not only in the content itself, but also in the
software and hardware to deliver it securely.l® Technology companies

5 Association of American Publishers (“AAP”), Comments Submitted in Re-
sponse to U.S. Copyright Office’s Mar. 22, 2013 Notice of Inquiry at 8 (May
21, 2013) [hereinafter “AAP Comments”).

6 An API (or application programming interface) is a set of data structures, pro-
tocols, and other building blocks that facilitate the functionality of web-
based software applications, and provide a channel for applications to work
with each.

7 SoundExchange, Inc., Comments Submitted in Response to U.S. Copyright
Office’s Mar. 22, 2013 Notice of Inquiry at 6 (May 21, 2013) [hereinafter
“SoundExchange Comments”].

8 See MicHAEL WEINBERG ET AL., PusLic KNOwLEDGE, A CoryRiGHT OFFICE
FOR THE 21ST CENTURY: RECOMMENDATIONS TO THE NEW REGISTER OF
Copyrigats 10 (2010), available ar http://www.publicknowledge.org/files/
docs/A CopyrightOfficeforthe21stCentury.pdf.

9 Pamela Samuelson & Members of the Copyright Principles Project (“CPP”),
The Copyright Principles Project: Directions for Reform, 25 BERKELEY
TecH. L.J. 1175, 1202 (2010).

10 See, e.g., STEPHEN E. Stwek, EcoNoMisTS INCORPORATED, COPYRIGHT IN-
DUSTRIES IN THE U.S. EcoNomy: THE 2013 ReporT 2 (2013) (prepared
for the International Intellectual Property Alliance (“IIPA”)), available
at http://www.iipa.com/pdf/2013_Copyright_Industries_Full_Report. PDF
(stating that the value of the core copyright industries to U.S. gross domes-
tic product (“GDP”) exceeded $1 trillion ($1,015.6 billion) in 2012, account-
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continue to expand their businesses, making delivery over the Internet
faster, more interactive, and more global than ever before.11

Earlier this year, I offered my thoughts as to why marketplace devel-
opments like these may require Congress to consider additional protec-
tions, remedies, and clarifications in the law for the benefit of most
everyone in the ecosystem, including authors, distributors, and consum-
ers.12 While the courts are indispensible to the evolution of copyright law,
and while they frequently perform yeomen’s work in applying the law to
the facts of new technologies, Congress remains uniquely situated and au-
thorized to weigh the larger themes of copyright policy, including the
ongoing viability of the law and the protection of the public interest.

Part of the equation involves assessing the relative state of the Copy-
right Office and its ability to administer the legal provisions of a twenty-
first century law. But how does a government institution like the Copy-
right Office stay relevant to the public interest that it serves, particularly
when its mission and services also support a business environment as dy-

ing for 6.48% of the U.S. economy, and that the value of total copyright
industries to U.S. GDP exceeded $1.7 trillion ($1,765 billion), accounting
for 11.25% of the U.S. economy); EcoN. & STATISTICS ADMIN. & U.S. PAT-
ENT AND TRADEMARK OFFICE, INTELLECTUAL PROPERTY AND THE U.S.
Economy: Inpustries IN Focus at v (2013), available at http://www.esa.
doc.gov/sites/default/files/reports/documents/ipandtheuseconomyindustries
infocus.pdf (noting that intellectual property rights “support innovation and
creativity in virtually every U.S. industry™).

11 See Chris Williams, Davide Strusani, David Vincent & David Kovo, The Eco-
nomic Impact of Next-Generation Mobile Services: How 3G Connections
and the Use of Mobile Data Impact GDP Growth, in THE GLOBAL INFOR-
MATION TECHNOLOGY REPORT 2013: GROWTH AND JOBS IN A HYPERCON-
NECTED WORLD 77, 77 (Beiiat Bilbao-Osorio et al. eds., 2013) (prepared for
the World Economic Forum), available at http://www3.weforum.org/docs/
WEF_GITR_Report_2013.pdf (noting that the continued evolution of In-
ternet-based distribution systems is having an “unprecedented” impact on
the U.S. and global economy); THOMAS ROGERS & ANDREW SZAMOSS-
ZEGI, CAPITAL TRADE INc., FAIR Use v THE U.S. EcoNnoMy: EcoNoMic
ConNTrRIBUTION OF INDUSTRIES RELYING ON FaIr Usk 10 (2011) (prepared
for the Computer & Communications Industry Association (“CCIA™)),
available at http://www.ccianet.org/wp-content/uploads/library/CCIA-Fair
UseintheUSEconomy-2011.pdf (noting that “[t]he advent of the Internet
and networking technology . . . has been widely credited with reviving U.S.
productivity growth after two decades of below-trend productivity”).

12 See The Register’s Call for Updates to U.S. Copyright Law: Hearing Before the
Subcomm. on Courts, Intellectual Prop. & the Internet of the H. Comm. on
the Judiciary, 113th Cong. (2013) (statement of Maria A. Pallante, Register
of Copyrights and Director, U.S. Copyright Office); Maria A. Pallante,
Register of Copyrights and Director, U.S. Copyright Office, The Next Great
Copyright Act, Twenty-Sixth Horace S. Manges Lecture (Mar. 4, 2013), in
36 CoLum. J.L. & ArTs 315 (2013).
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namic and commercially important as the creation and dissemination of
content? At what point might the success of the institution depend not
upon the faithful execution of long-established policies, but rather upon
the willingness and flexibility to reimagine itself?

The Copyright Office dates back to 189713 and its statutory duties
have evolved over time.14 But stakeholders today want a twenty-first cen-
tury enterprise. Some of their expectations arise from the premise that
functions and standards of the Office should be interoperable with those
of the marketplace it serves. This would require, for example, investing in
or certifying global data standards for identifying content and licensing
terms; adopting or certifying image recognition processes; installing com-
mercial-grade digital security measures to ensure the safety of registered
works; and making significant upgrades to the interface and operation of
the Office website, which serves as the portal for registration, recordation,
rulemakings, and other statutory obligations, including the critically im-
portant duty to administer a current directory of designated service pro-
vider agents relating to ISP liability under the Digital Millennium
Copyright Act. Some would have the Office take on yet additional roles,
such as administering an online small claims tribunal or new licensing
databases. Others see little hope that the Office can acquire the resources
or technical capacity that it needs to move forward, and would therefore
redefine its role appreciably.l®

To be fair, many of the Office’s services are now online and its web-
site is the point of contact for most communications, legal proceedings,
and services. In fact, 80% of registration applications are now submitted
in part through the website (about half these applications involve physical

13 See Act of Feb. 19, 1897, ch. 265, 29 Stat. 538, 545 (1897) (providing for the
creation of a separate Copyright Department in the Library of Congress
and the position of Register of Copyrights).

14 Copyright Office duties are enumerated in Title 17 of the U.S. Code and in-
clude: examining and registering copyright claims; recording assignments,
licenses, termination notices, security interests, and other copyright docu-
ments; administering statutory licenses (affecting online music services,
cable operators, satellite carriers, and broadcasters); delivering policy assis-
tance and expert studies to Congress; providing legal assistance to federal
agencies, for example the Department of Justice, the U.S. Trade Represen-
tative, and the Department of Commerce; participating in negotiations and
international meetings; conducting rulemakings and public hearings; re-
viewing final determinations of rates and terms for statutory licenses as set
by the Copyright Royalty Judges; and maintaining public databases, an au-
thoritative website, and related information and education services.

15 See, e.g., Members of the CPP, supra note 9, at 1203 (suggesting that the Office
should transition away from the “day-to-day operation of the copyright reg-
istry and toward a role of setting standards for and superintending a system
of separate but networked and interoperable private registries”).
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deposits that the applicant then mails to the Office). Nonetheless, the Of-
fice’s technical capacities (its bandwidth, networking equipment, elec-
tronic storage capacity, hardware and software, and the like) do not fully
accommodate these services and require both short-term and long-term
solutions.

In the long run, decisions about technology will not only inform but
decide the success of the Copyright Office and its ability to interact with
and support a modern copyright ecosystem. As the Copyright Office
evolves and matures, one question is the degree to which its systems
should continue to be intertwined with and managed through the Library’s
technology enterprises. It requires an assessment of institutional synergies,
on the one hand, and the increasingly sophisticated and specific require-
ments of the copyright law, on the other hand.1¢

This is not to minimize the extraordinary scope of the Library as both
an institution and mother agency. Its collections are incomparable by any
number of standards!” and its scholarship and programs are equally im-
measurable.1® The point is that the technology needs of the Copyright
Office are distinct and require appropriately specific consideration.1?

16 QOrganizationally, the Copyright Office is a department of the Library of Con-
gress. Like other departments, it participates in agency-wide protocols and
relies upon shared services as appropriate—for example, in the areas of
legal counsel, labor relations, human resources, financial controls, and facil-
ities support. However, the Office’s duties are prescribed by the Copyright
Act.

17 See Hearing Before the Subcomm. on the Leg. Branch of the H. Comm. on
Appropriations, 113th Cong. 2 (2013) (statement of Dr. James H. Billington,
Librarian of Congress), available at http://appropriations.house.gov/upload
edfiles/hhrg-113-ap24-wstate-billingtond-20130227.pdf (“The Library is,
quite simply, an irreplaceable asset for the United States. I have called it the
nation’s strategic information reserve. It was for instance the only institu-
tion anywhere able to give back to the Afghan people enough copies of
historical records of their own legal past to resume a tradition that had been
eradicated by the Taliban. And the Library possessed the only paper pro-
duced in the U.S. government that described from an obscure Arabic peri-
odical the basic terrorist scenario followed on 9/11 before it happened.”).

18 See Hearing Before the Committee on Science, Space and Technology, 113th
Cong. 2 (2013) (statement of Dr. Stevan Dick, Barcuh S. Blumberg NASA/
Library of Congress Chair of Astrobiology), available at http://science.
house.gov/sites/republicans.science.house.gov/files/documents/HHRG-113-
SY-WState-SDick-20131204.pdf (discussing the search for microbial or in-
telligent life in the universe and what it means for the development of both
scientific and societal theories).

19 See Nanette Petruzzelli (former Associate Register for the Registration Pro-
gram), Comments Submitted in Response to U.S. Copyright Office’s Mar.
22, 2013 Notice of Inquiry at 3 (May, 18, 2013) (“Although the Office is a
department of the Library of Congress, the Office now creates (unlike the
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II. THE FUTURE IS NOW

There is little doubt that our copyright system faces new challenges today

.. .. Even the Copyright Office itself faces challenges in meeting the grow-

ing needs of its customers — the American public.

- House Judiciary Chairman Bob Goodlatte, April 24, 201320

The customers of the Copyright Office are both copyright owners and
those who seek copyright information for research or business needs, for
example, those seeking data about copyright ownership, the termination
of legal transfers, or the expiration of copyright term. They have high ex-
pectations and their needs will only increase in the years ahead. For the
Office to ignore the growing demand for more innovative services would
be irresponsible, even though staffing shortages, budget reductions, work-
load issues, systems challenges, and the general business of the day would
seem to provide plenty of good reason. Indeed, in this environment, ask-
ing overworked public servants to contribute to the future viability of the
institution may not only be abstract, but a little unfair. We asked them
anyway, knowing that for many employees, the work of the Copyright Of-
fice is more than a job.

Throughout the summer of 2011, our senior leaders held dozens of
internal meetings with staff at all levels (e.g., examiners and other registra-
tion experts, public information staff, lawyers, systems analysts, and fi-
nance experts) in order to discuss and prioritize the needs of the Office.
From there, we crafted a number of priorities regarding future services,
and invited interested employees to join, and in some cases, lead the ef-
forts, as an adjunct to their usual duties.?!

On October 25, 2011, we announced a series of “special projects” (the
“Project(s)”) to the public and commenced a two-year work plan to carry
them out.22 As described in more detail in our 2011 Priorities and Special

Library) records of works which . . . give copyright information as opposed
to bibliographic (library) information.”).

20 Press Release, U.S. House of Representatives Committee on the Judiciary,
Chairman Goodlatte Announces Comprehensive Review of Copyright Law
(Apr. 24, 2013), available at http://judiciary.house.gov/news/2013/04242013_
2.html.

21 While many employees participated, others served in leadership capacities, in-
cluding: Doug Ament, Katrina Anderson, John Ashley, John St. Amour,
Erik Bertin, Kim Brown, Mike Burke, David Christopher, Karyn Temple
Claggett, Joanna Corwin, Melissa Crawford, Melissa Dadant, Adam Fried-
man, Annette James, Rob Kasunic, Zarifa Madyun, Wendi Maloney, Alicia
Mroczyk, Larisa Pastuchiv, Christopher Reed, Megan Rivet, Catherine
Rowland, Jacqueline Smith, Gail Sonnemann, Kathryn Sukites, Syreeta
Swann, George Thuronyi, Susan Todd, and Thomas J. Willis.

22 The Office announced the Projects as part of a broader publication that in-
cluded the history of the Copyright Office and pending policy issues. See
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Projects document,?? the Projects focused the Office on a number of criti-
cal challenges, including: (1) attracting, retaining, and training a highly
skilled and multi-talented staff; (2) creating relationships with academic
institutions and scholars; (3) meeting the increasing public demand for
copyright information and education; (4) updating, reconciling, and pub-
lishing registration practices; (5) reengineering the recordation process
and making historic records available; (6) addressing problems in technol-
ogy infrastructure and improving the website; and (7) updating the fee
schedule and improving fiscal health.

The response was positive. For example, the Software and Informa-
tion Industry Association called the Priorities document “an excellent
roadmap for the most significant legislative, international and administra-
tive copyright issues facing copyright holders and the Office now and into
the immediate future.”?# The U.S. Chamber of Commerce called it a “for-
ward-thinking vision for the Copyright Office and the American copyright
system.”25 And the Copyright Clearance Center said the U.S. Congress
should “consider the issues with urgency as recommendations are
created.”?6

IIl. THE NEXT GENERATION COPYRIGHT OFFICE

Given the increasing importance of both digital distribution and electronic
recordkeeping with respect to all manner of copyrighted works, we believe

Director of U.S. Copyright Office Announces Priorities, Special Projects for
Next Two Years, U.S. CopvriGHT OFFICE NEWSNET, no. 435 (Oct. 25,
2011), http://www.copyright.gov/newsnet/2011/435.html.

23 See MARIA A. PALLANTE, PRIORITIES AND SPECIAL PROJECTS OF THE U.S.
CopyrigHT OFFICE: OcTtoBER 2011-OcroBer 2013 (2011), available at
http://www.copyright.gov/docs/priorities.pdf.

24 Software & Information Industry Ass’n, Digital Policy Roundup: Copyright
Office Declares Priorities, Cybersecurity and Cloud Computing Still a Focus
for the Hill, SIIA DicrraL Discoursk (Oct. 26, 2011), http://www.siia.net/
blog/index.php/2011/10/copyright-office-declares-priorities-cybersecurity-
and-cloud-computing-still-a-focus-for-the-hill.

25 Chamber Applauds the Release of Copyright Office’s Strategic Plan, GLOBAL
INTELLECTUAL PROPERTY CENTER, U.S. CHAMBER OF COMMERCE (Oct.
25, 2011}, http://www.theglobalipcenter.com/chamber-applauds-release-cop-
yright-offices-strategic-plan.

26 Press Release, Copyright Clearance Center, CCC Statement on the Priorities
and Special Projects of the United States Copyright Office (Oct. 25, 2011),
available at http://www .copyright.com/content/cc3/en/toolbar/aboutUs/news
Room/newsArticles/news_2011/news_2011_10/ccc_statement_onthepriorit
iesandspecialprojectsoftheunitedstates.html.
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the Office would be remiss if it failed to position itself now to collect infor-
mation that will be of increasing importance in the digital age.
- Domestic and International ISRC Agencies, May 21, 201327

In sharing the conclusions of the Projects, I should reiterate that some
were easier to accomplish than others. Certain measured improvements
(for example, the partnerships with academic institutions and scholars, and
expert training for staff I mentioned at the outset) were possible to
achieve before the Projects phase ended. In large part this is because they
did not require significant expenditures or investments. It is also true that
these particular projects were internally driven objectives, although the
copyright community offered its enthusiastic support.

A.  Staffing

Ultimately, I believe the Copyright Office will need to create a num-
ber of new positions to support both the volume and complexity of statu-
tory, regulatory, and technology responsibilities. Meanwhile, as an initial
step to realign resources and staff where there are gaps, we have begun the
reconstruction of our Information and Records Division into two distinct
divisions. One division will be dedicated to records and repositories, in-
cluding the critical roles of: (1) making historic records available;2® (2)
improving and enforcing metadata standards for copyright records; and (3)
ensuring the security of physical and digital copyright deposits. Secure re-
positories for digital files were not created during the previous reengineer-
ing process and are now urgent. The other division will remain focused on
public information and education, including ongoing improvements to the
website, but with a level of leadership, staffing, and programming that is
required for twenty-first century demands. This is because the website is
not only an authoritative source for copyright law and related information,

27 ISRC Agencies, Comments Submitted on behalf of the International Federa-
tion of the Phonographic Industry and Recording Industry Association of
America in Response to U.S. Copyright Office’s Mar. 22, 2013 Notice of
Inquiry at 4 (May 21, 2013). The ISRC Agencies administer the Interna-
tional Standard Recording Code (“ISRC”), “an international identification
system for sound recordings and music video recordings.” What Is an
ISRC?, ISRC, http://www.usisrc.org/about/index.html (last visited Feb. 26,
2014). The ISRC Agencies’ comments were endorsed by the National Mu-
sic Publishers’ Association (“NMPA?”), including its wholly-owned subsidi-
ary, the Harry Fox Agency, Inc. See NMPA, Comments Submitted in
Response to U.S. Copyright Office’s Mar. 22, 2013 Notice of Inquiry at 1
(May 20, 2013).

28 To date, the Copyright Office has digitized 31.2 million records using a two-
step quality assurance process and has engaged with the public regarding
ways in which to make these searchable and accessible as quickly as possi-
ble, even in rudimentary form.
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but also the primary tool by which the Register carries out her statutory
duty to administer the provisions of Title 17.

Staffing is an ongoing issue, in part because of the difficult budget
environment of the past four years.2? The ability to attract experts in law
and technology is more challenging than ever. Salaries of the federal civil
workforce have remained frozen at 2010 levels, and budget cuts have had
a serious effect on morale.3° In fiscal year 2012, the Library of Congress
administered voluntary separation programs for employees as a way of
reducing payroll obligations in response to decreasing budget authority
levels. The program prevented furloughs at the time, but the Copyright
Office lost ten percent of its staff, creating more work and more pressure
for the employees that remain. During the five-year period from 2007 to
2012, the Office’s number of full-time staff fell from 483 to 396, its lowest
number in decades. In fiscal year 2013, the Copyright Office and all other
parts of the Library were required to furlough staff for a period of three
days.

B. Technical Upgrades

In the past five years, unit sales of trade eBooks have increased over
4,456%. This exponential expansion of digital content means that the tech-
nological capabilities and limitations of the Copyright Office are increas-
ingly relevant to the business efficiency of AAP member publishers.

- Association of American Publishers, Inc., May 21, 201331

The Copyright Office’s Technical Upgrades Project®? acknowledged
shortcomings that were already widely known among the Office’s major

29 See generally OFFICE OF MANAGEMENT & BUDGET, OMB SEQUESTRATION
UrpatE ReEPORT TO THE PRESIDENT AND CONGRESS FOR FiscaL YEAR
2014 (2013), available at http://www.whitehouse.gov/sites/default/files/omb/
assets/legislative_reports/sequestration/sequestration_update_august2013.
pdf.

30 A pay increase of one percent was implemented following this lecture. See
Press Release, White House, Executive Order — Adjustments of Certain
Rates of Pay (Dec. 23, 2013), available at http://www.whitehouse.gov/the-
press-office/2013/12/23/executive-order-adjustments-certain-rates-pay; Lisa
Rein, Obama Issues Executive Order Giving 1 Percent Raise to Federal
Workers, WasH. Post, Dec. 23, 2013, http://www.washingtonpost.com/polit
ics/obama-issues-executive-order-giving-1-percent-raise-to-federal-workers/
2013/12/23/9¢52531e-6¢21-11e3-aecc-85cb037b7236_story. html.

31 AAP Comments, supra note 5, at 1-2.

32 The Technical Upgrades Project was the primary responsibility of Doug Am-
ent, Chief Information Officer of the Copyright Office, with assistance from
Joanna Corwin, Project Manager, Christopher Reed, Senior Advisor for
Policy and Special Projects, Susan Todd, Registration Program Manager,
Annette James, Business Analyst, and Vcentra, LLC, an independent
consultant,
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constituencies — authors, publishers, producers, and users of copyright in-
formation — regarding the reliability, security, and searchability of Office
records. After meeting with a number of technology experts, we pub-
lished a Federal Register Notice asking for written comments on a number
of key questions.33

Public response to the Notice was extremely informative, touching on
both the registration and recordation systems, and more specifically on
shortcomings with the user interface, quality of data and public records,
standard identifiers, digital repository, information architecture and infra-
structure, and customer experience. The American Intellectual Property
Law Association said its members want the Copyright Office re-engi-
neered so that data can be processed “in a way that can be easily printed,
viewed, and forwarded outside of the system, and that allows clients to
sign applications prepared by attorneys.”34 The American Society of Me-
dia Photographers noted “a real need to upgrade the Copyright Office’s
system to incorporate cross-browser compatibility.”?> And Educational
Testing Service (which files high volumes of applications for secure tests)
indicated that the ability to link multiple account profiles to a single de-
posit account in the online registration system would do much to alleviate
unnecessary costs and burdens.36

Many cited more basic frustrations, such as the need to make the
workflow viewable throughout the registration process, including making
it possible for applicants to halt and then resume work on their applica-
tions and to access previous applications for reference.

Some asked for features such as animated wizard assistants, custom-
ized dashboards, instant message, video communication, and webinars.
Others asked for routine access to related file histories; customer support
during West Coast business hours; the ability to update contact informa-
tion easily and inexpensively; and the availability of more venues for pub-
lic engagement, if not satellite offices, outside of Washington, D.C.37

Some noted the obvious connection between the credibility of Copy-
right Office records and certain policy challenges such as solving orphan

33 See Notice of Inquiry, supra note 3.

34 American Intellectual Property Law Association (“AIPLA”), Comments Sub-
mitted in Response to U.S. Copyright Office’s Mar. 22, 2013 Notice of In-
quiry at 2 (May 20, 2013).

35 ASMP Comments, supra note 4, at 3.

36 Educational Testing Service, Comments Submitted in Response to U.S. Copy-
right Office’s Mar. 22, 2013 Notice of Inquiry at 1 (Apr. 23, 2013).

37 These issues were raised in a variety of stakeholder discussions, as well as
some of the written comments submitted to the Office. See, e.g., Comments
of ATPLA, GAG, AAP, Legal Zoom.com, the American Bar Association
(“ABA?”), and the American Society of Composers, Authors and Publishers
(“ASCAP”).
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works problems. For example, the American Association of Independent
Music said that the “Copyright Office database should become a key
searchable source for copyright information so that creators’ works are
easily identifiable and do not become Orphan Works.”38 SoundExchange
underscored the importance of incorporating the kinds of standards used
in third-party databases (such as ISRC numbers for sound recordings),
which will in turn strengthen “the public’s trust in and reliance on the
Copyright Office as a repository of valuable information.”3® ASCAP
noted the importance of aligning public registration information with the
“world musical works repertoires.”#?

C. Registering Copyrights in Digital Works

As a special bonus for copyright geeks, we will finally be getting a revision
to the Copyright Office Compendium!
- Title17.net, October 25, 201141

Nothing perhaps is as important for the Office as ensuring the ongo-
ing integrity of the registration system as measured by its technical rules
and practices. In other words, while the Office strives for speed and effi-
ciency when registering copyright claims, it cannot do so at the expense of
quality and accuracy.

Under the leadership of a project manager and senior attorneys in the
Copyright Office,*? an internal team of registration experts engaged in va-
rious schedules of auditing, reconciling, and documenting current registra-
tion practices across the Literary, Performing Arts, and Visual Arts
divisions of the Office. The team devoted special attention to legal devel-
opments in the courts, as well as the more practical developments in the
ways in which works of authorship are created and made available to the

38 American Association of Independent Music (“A2IM”), Comments Submitted
in Response to U.S. Copyright Office’s Mar. 22, 2013 Notice of Inquiry at 1
(May 21, 2013).

39 SoundExchange Comments, supra note 7, at 3.

40 ASCAP, Comments Submitted in Response to U.S. Copyright Office’s Mar.
22, 2013 Notice of Inquiry at 5 (May 21, 2013).

41 See Paul Fakler, Copyright Office Releases Report of Office Policies and Spe-
cial Projects, TrrLE17.NeT (Oct. 25, 2011), http:/title17.net/archives/221.

42 The Register’s Office assembled a team of experts to manage the rewrite of
the Compendium, including Mary E. Rasenberger (independent legal con-
sultant); Erik Bertin, Catherine Rowland, William Roberts, Maria Strong,
Christopher Reed, and Abioye Oyewole (Copyright Office attorneys);
Chad Becker, Kim Robinson, and Shawn Thompson (registration experts);
McKenna Rain (information systems); and Dayna Cooper (paralegal sup-
port). Senior attorneys Rob Kasunic (head of registration policy) and Jac-
queline Charlesworth (General Counsel) provided legal review and will
jointly conduct ongoing rulemaking and other updates to registration
practice.
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public. Two professional organizations, the Copyright Society of the USA
and the American Bar Association Section on Intellectual Property Law,
formed reading committees on behalf of their memberships to support the
highly technical drafting and editing process.

Where prior versions of the Compendium principally addressed the
Copyright Office staff, the revised Compendium addresses its customers as
well — providing statutory authority, regulatory guidance, and direction
to those who submit registration applications, record copyright transac-
tions, and inspect records. A key goal is to make the Office’s practices
more transparent and accessible: anyone who consults the Compendium
will be able to find a wealth of legal and practical guidance.

The Copyright Office is aware that deference to its expert administra-
tive authority turns upon the ongoing evaluation, upgrade, and articula-
tion of our practices and the correlation of those practices to the state of
the law. Thus the new Compendium will address authorship in the digital
age, including the registration of website content and other born-digital
works. It will provide assistance in determining whether online works are
published, present new information on group registration options, and of-
fer guidance as to what authorship or works may be covered by a given
registration. (The scope of works covered by a registration is not always
self-evident today, for instance, where a website contains a great number
of contributions from many authors and when the content changes daily or
several times a day.)

A critical part of our revision process has been reconciling practices
that evolved since the last comprehensive update in 1984. During the in-
tervening years, a combination of legal developments and practical con-
cerns — for example, changes in workflow brought about by the transition
to electronic processes — forced a number of adjustments and, in some
cases, the adoption of abbreviated measures. The Office had implemented
many of these measures to absorb and process the major backlog of regis-
tration applications that accumulated during the 2007-08 transition from a
paper to electronic system. We have reevaluated these practices and in
many cases will replace them with practices aimed at creating maximally
useful registration records. The challenge will be doing so while maintain-
ing an acceptable pace of service (the average time for electronic claims,
barring complications in the claim itself, hovers around four months).

The Compendium revision is an extremely important undertaking as
far as it gocs. But what has become clear to the Office (in part from its
discussions with stakeholders and in part from its own expertisc in law and
business) is that the Compendium revision is but the first step in develop-
ing a registration program for the twenty-first century. The symbiotic rela-
tionship between copyright law and technological change requires the
Compendium to be a dynamic document that evolves with changes to the
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marketplace. Indeed, the registration system itself must become more
flexible to meet the changing needs of the creative communities and the
general public. The Office will therefore be assessing its business organi-
zation and creating new teams of examiners with new kinds of expertise as
appropriate. For example, we are concerned about the challenges that
photographers and visual artists face within the current registration sys-
tem, and may well need to add specialized staff to examine computer
software registrations. We also understand the points raised by the re-
cording industry in suggesting that registrations would ideally identify sep-
arate tracks of recorded music, even when registered as part of an
album.43

The Copyright Office will be convening many stakeholder meetings in
the coming year to discuss the continued development of registration prac-
tices, both evolutionary and wholly new.** One complexity is the nature
of the deposit that is required both for the examination process and the
preservation of the copyright record (the Office must be able to certify the
copyright record for parties as necessary, for example, in the case of in-
fringement litigation). For published works, copyright owners must de-
posit copies that meet “best edition” criteria.4> But Title 17 provides some
flexibility to the Register to define the format and quality of the deposit as
appropriate.*6 If registration is currently too cumbersome and too expen-
sive for some, it might be significantly improved by requiring more effi-
cient deposits (MP3s for sound recordings or thumbnail images for
photographers, even for published works, for example). This kind of para-
digm shift would make it more possible to design a process that achieves
registration using an app on a mobile device.

At the same time, the Library of Congress has long been a beneficiary
of the registration system. It consults the deposits submitted for copyright
registration and makes selections for the national collection, although to
date these have been primarily physical formats.#? Addressing these com-

43 Recording Industry Association of America (“RIAA”), Comments Submitted
in Response to U.S. Copyright Office’s March 22, 2013 Notice of Inquiry at
2 (May 21, 2013) [hereinafter “RIAA Comments”].

44 These discussions will be convened jointly by the Registration Program and
General Counsel’s Office.

45 See 17 U.S.C. § 101 (2012).

46 See id. § 408(c).

47 In fiscal 2012, the Library selected approximately 8.6% of its acquisitions from
the Copyright Office registration program, i.e., works submitted by copy-
right owners for the purpose of legal examination and registration. In fiscal
2013, the number increased slightly to 10.4%. See LiBRARY OF CONGRESS,
FiscaL 2014 BUDGET JUSTIFICATION 133, 141 (2013), available at http://
www.loc.gov/about/reports/budget/fy2014.pdf (providing fiscal 2012 statis-
tics); LIBRARY OF CONGREss, FiscaL 2015 BupGeT JustiFICATION (Feb.



18

Meyer Lecture: M. Pallante 227

peting desires in the context of digital works, i.e., the desire to make the
registration process more efficient, more secure, and less expensive for
copyright owners, and the desire to supplement the Library’s collection
with works that are in preservation-quality formats is no small challenge.
It will inevitably require some imagination, as well as changes to the copy-
right law and adjustments in agency operations.*8

Data security also requires a new paradigm. As digital works become
more and more prevalent, copyright owners deserve clarity as to the secur-
ity of their digital files. Particularly in the context of registration, where
copyright owners submit their works for the purpose of obtaining legal
protections, both the Copyright Office (for its registration needs) and the
Library (for its collection needs) will have to offer and maintain secure
repositories and other safeguards that inspire confidence and participation
in the copyright system.#® This concern is further heightened for works

2014) (providing fiscal 2013 statistics) (on file with the U.S. Copyright
Office).

The concept of copyright registration predates the Library of Congress, but it be-
came a major catalyst in the Library’s growth during the period following
the Civil War. See generally JonN Y. CoLE, JEFFERSON’s LEGAcY: A BRIEF
History OF THE LiIBRARY OF CONGRESss (1993), available at http://www.
loc.gov/loc/legacy/loc.html (explaining that between the years 1865 and
1897, registered works played a crucial role in the development of the Li-
brary of Congress into a national institution); see also Act of May 31, 1790
(Copyright Act of 1790), § 3, 1 Stat. 124.

48 In one example, Mother Nature provided the impetus to move forwrd. The
March 2011 earthquake and tsunami in Japan destroyed the Sony plant re-
sponsible for 100% of the global supply of IIDCAM-SR media, 40% of the
Blu-Ray media, and other production-quality tapes. The Copyright Office
reworked its deposit requirements to allow the copyright owners of televi-
sion programs to transmit digital files to the Library’s state-of-the-art facil-
ity for audio-visual preservation in Culpepper, Virginia (David Packard
campus). Although participation in the program has been minimal, it may
nonetheless offer a starting point for discussing the registration preferences
and security expectations of stakeholders when it comes to digital files.

49 The Library also receives certain published works through the separate provi-
sions of “mandatory deposit” in Title 17, provisions that the Copyright Of-
fice administers on behalf of the Library and in accordance with the statute.
These provisions legally require copyright owners to deposit copies of their
works within three months of publication in formats specified by regulation.
See 17 U.S.C. § 407(a) (2012). Most national libraries around the world
have similar provisions and most are struggling with the complexities of de-
manding and securing works that are digital. See generally WIPO Second
Survey on Voluntary Registration and Deposit Systems, WORLD INTELLEC-
TUAL PROPERTY ORGANIZATION (2010), http://www.wipo.int/copyright/en/
registration/registration_and_deposit_system_03_10.html.
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that are unpublished, as such works generally receive a higher presump-
tion of protection against unauthorized copying or dissemination.50

D. Recording Transfers, Security Interests, and Other Documents

At a time when virtually all business-to-business communications are car-
ried out electronically, the inability of registrants to file transfers of copy-
right ownership, license agreements and other relevant documents with the
Office electronically deters copyright owners from filing relevant
documents.

- Recording Industry Association of America, May 21, 201351

There is no general requirement that copyright owners or, for that
matter, anyone, record with the Copyright Office transfers of copyright
ownership, licensing information, security interests, or other matters rele-
vant to the progression of copyright interests. But as with registration, the
law provides some incentives.’?> For those who do participate, the Office
sets certain minimum standards for the form and content of various re-
cordable documents. It also maintains true and accurate copies of docu-
ments that are generally accepted by courts of law as authentic evidence of
official transactions.”?

Originally part of the strategy to bring registration processes online,
the reengineering of the recordation system was tabled when the conver-
sion of the registration program proved more urgent and expensive than
expected. Like many things viewed in hindsight, it may in fact be advanta-
geous that this was so. The Office now has an opportunity to remake the
recordation function in a manner that will better serve the current market-
place, rather than migrating the system of the twentieth century.>* As
stated by one expert, if the Copyright Office were to create a system that
used global standard identifiers, it would make the Office data “interoper-
able with worldwide databases.”33

50 See Harper & Row Publishers, Inc. v. Nation Enters., 471 U.S. 539, 553 (1985)
(“The right of first publication implicates a threshold decision by the author
whether and in what form to release his work . . . . Because the potential
damage to the author from judicially enforced ‘sharing’ of the first publica-
tion right with unauthorized users of his manuscript is substantial, the bal-
ance of equities in evaluating such a claim of fair use inevitably shifts.”).

51 RIAA Comments, supra note 43, at 2.

52 See 17 U.S.C. §§ 205, 302(d), 304(c)(4)(A) (2012).

53 See id. § 410(c).

54 Also helpful are the 2010 congressional resolutions that validated the use of e-
signatures for online transactions. See H.R. Con. Res. 290, 111th Cong.
(2010) (enacted); S. Res. 576, 111th Cong. (2010) (enacted).

55 Paul Jessop, County Analytics, Ltd, Comments Submitted in Response to U.S.
Copyright Office’s Mar. 22, 2013 Notice of Inquiry at 9 (May 20, 2013).
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The documents recorded with the Copyright Office are not only a
helpful resource but also, at times, the authoritative source of information
for legal purposes. Among other things, people may rely on this informa-
tion to resolve ownership issues; document transfer agreements, assign-
ments, and licensing agreements; verify the legitimacy of alleged prior
transactions before entering into new ones; compile information on a cop-
yright owner’s portfolio of registrations; and research the extent to which a
work is protected by the copyright law. Notwithstanding the usefulness of
the Office’s data, there is room for significant improvement. For example,
Author Services, Inc., explained that “there is not enough information to
determine the ownership if there is a transfer and the contact information
of the parties and/or owner and/or new owner are not available as part of
the online card record.”>®

For certain termination documents (the notices sent by authors or
their heirs to terminate a prior grant of copyright interests), recordation
with the Copyright Office is mandatory to exercise the right. Termination
is a significant legal entitlement, making it possible for authors to recap-
ture the value of their works later in life, but no earlier than either thirty-
five years from execution of the grant to be terminated or fifty-six years
after the copyright was issued (depending on the date of the transfer).57
For books, movies, films, and songs that are still lucrative after many
years, the stakes can be high. Thus, the regulations and practices of the
Copyright Office must be clear, and the Office must be accurate and
timely in its review and public indexing of the notices. Many issues relat-
ing to termination notices are now becoming ripe for the first time for
transfers executed after effective date of the 1976 Act, and there is conse-
quently some urgency for the Office to maximize the usefulness of its ter-
mination records.

After meeting with law firms, businesses, and trade associations in the
past year and half, we have clarified a few issues. For example, we recog-
nize that some legal changes to the recordation process may be prudent to
make recordation optimally useful. In other words, the system ideally
would be far less voluntary than it currently is, meaning that more authors,
publishers, producers, licensees, heirs, and assignees would be incen-
tivized, if not required, publicly to assert their ownership interests as a
condition of maintaining certain remedies or other protections, including
the ability to seek statutory damages. I have discussed this issue before, as
have many others.8

56 Author Services, Inc., Comments Submitted in Response to U.S. Copyright
Office’s Mar. 22, 2013 Notice of Inquiry at 3 (May 3, 2013).

57 See 17 U.S.C. §§ 203, 304 (2012).

58 See, e.g., Remarks at the Revitalizing Formalities Symposium sponsored by the
Berkeley Center for Law & Technology and the Berkeley Technology Law
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Legal incentives to record, however, are only half the story of build-
ing a comprehensive, accessible public record of copyright transactions,
and hence of ownership of copyright interests. Recording is now a cum-
bersome, costly process that requircs manual examination and data entry
from paper documents. That process must become far easier, more effi-
cient, and less expensive than it now is. Some local government offices
that record real property documents now have systems that accept “self-
examining” and “self-cataloguing” electronic documents. The documents
contain integrated, formatted information that can be validated and used
to create catalog entries. As a result, the systems can “examine” and cata-
log most documents without human intervention, and can place processed
documents on public record within minutes.

The Copyright Office can and should work with its customers to cre-
ate similar kinds of electronic submission standards for copyright docu-
ments. We might also need to ask remitters to enter their own cataloging
information — with proper guidance, validation, and quality control from
Copyright Office staff — placing the legal burden of submitting accurate
information on the remitters. Such innovations could dramatically reduce
the cost and increase the speed of recording, and go a long way toward
making recording an inexpensive, ingrained habit of everyone engaged in
significant copyright transactions.

Whatever the answer, addressing the recordation process is not some-
thing that can wait. It is as urgent and essential as the national registration
system, and indeed, the effectiveness of one is intertwined with the other.
Unfortunately, the public won’t tolerate a system that doesn’t work well.
Said one company, when “search results are returned by the Office’s sys-
tems, they tend to include numerous irrelevant results” and that
“[i]lmplementing search filtering by work type would be a useful improve-
ment to the Office’s public-facing search capabilitics.”® And as noted at
the beginning of this lecture, if the Office could adopt unique identifiers
for authors, musical works, and sound recordings, it could significantly im-
prove the performance of registration and recordation registries. Thus, in
the months ahead (notwithstanding the long-term budget needs in this

Journal (April 18, 2013). For more information on this symposium, see
BERKELEYLAW, http://www.law.berkeley.edu/14263.htm (last visited Dec.
23, 2013); Jane C. Ginsburg, “With Untried Spirits and Formal Constancy™:
Berne-Compatibility of Formal Declaratory Measures to Enhance Title-
Searching, Columbia Public Law Research Paper No. 13-346 (2013), availa-
ble at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=22629244.

59 Music Reports, Inc., Comments Submitted in Response to U.S. Copyright Of-
fice’s Mar. 22, 2013 Notice of Inquiry at 3 (May 21, 2013).
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area), the Office will seek additional input from stakeholders and experts
through a number of public fora.6?

1. TOO SMALL TO FAIL

[We] hope that Congress will recognize the pressing need to upgrade the
Copyright Office’s digital systems and to make the same kind of continuing
investment in digital technologies as working photographers and most
businesses have had to make in order to remain in business.

- American Society of Media Photographers, May 21, 201361

Although it is small,52 the Copyright Office contributes enormously
to the development of copyright law, the economy, and cultural heritage
of the nation.%®> But funding is scarce. In fiscal year 2013, the Office had
an overall budget of just $44.2 million. About $28.7 million of that (or
two-thirds) came from fees paid by copyright owners for registration, rec-
ordation, and other public services.®* The other third (approximately
$15.5 million) came from appropriated dollars.6

60 Professor Robert Brauneis, Abraham Kaminstein Scholar in Residence at the
Copyright Office, will be coordinating these proccedings. Students from
the Copyright Office Practicum at Stanford Law School, working under the
general direction of Professor Paul Goldstein, are also studying these issues
and considering solutions.

61 ASMP Comments, supra note 4, at 6.

62 In fiscal year 2012, the Library employed 3,270 staff, as follows: Library Ser-
vices (1,350); Congressional Research Service (616); U.S. Copyright Office
(396); Library Office of Strategic Initiatives (337); Library Office of Sup-
port Operations (230); Office of the Librarian (131); National Library Ser-
vice for the Blind and Physically Handicapped (105); Law Library of
Congress (90); and Office of the Inspector General (15). LiBRARY OF CON-
GRESS, ANNUAL REPORT OF THE LIBRARIAN OF CONGRESS 88 (2013), avail-
able at http://www.loc.gov/about/reports/annualreports/fy2012.pdf.

63 See 159 Cona. Rec. H5777 (daily ed. Sept. 20, 2013) (statement of Rep. Vis-
closky), available ar http://www.gpo.gov/fdsys/pkg/CREC-2013-09-20/pdf/
CREC-2013-09-20-pt1-PgHS773-3.pdf#page=5, (“What about the U.S. Cop-
yright Office? For God’s sake, what is there to fight over in funding the
Copyright Office?”).

64 In keeping with 17 U.S.C. § 708, the Office conducts periodic studies of costs
and adjusts fees accordingly. It undertook this process most recently as one
of the Projects discussed herein. In raising some fees but not others, it con-
sidered the costs of its services as well as the objectives of the copyright
system. See U.S. CopyrRiGHT OFFICE, PROPOSED SCHEDULE AND ANALY-
sis oF CorPYRIGHT FEEs TO GO INTO EFFECT ON OR ABouT APriL 1, 2014
(2013), available at http://www.copyright.gov/docs/newfees/USCOFeeStudy-
Novl13.pdf.

65 From 2010 to 2013, the Office has absorbed a 20.7% reduction in appropriated
dollars and an 8.5% reduction in total budget authority, leading to staffing
shortages and gaps in technology maintenance plans.
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An appropriation of $15.5 million seems modest in comparison to the
public importance of the copyright system, including free access to owner-
ship information, transfers, and other data that drive commercial and cul-
tural development. Moreover, the value of the works acquired by the
Library through the Copyright Office — from registration as well as the
mandatory deposit provisions of the Copyright Act — is almost double the
annual appropriation. In Fiscal 2012, the total estimated value of works
transferred to the Library was over $30 million.6 This is a remarkable
positive return on the Office’s appropriation, making it one of the great
government bargains for taxpayers. The question is whether this system is
a sustainable equation.

How well the Copyright Office will be able to perform its services in
the future will turn on the strategies of the kind proffered by the staff and
stakeholders, as well as the investments that are put in place today. As the
fee provisions of Title 17 do not encompass capital improvements, these
would require either a statutory change or additional appropriated dol-
lars.67 (As I mentioned earlier, this also assumes more direct responsibil-
ity for the Copyright Office in managing our technology needs.)

More generally, the Office would benefit greatly from more flexibility
in its legal spending authority. Three things stand out in this regard. First
is the ability to build a reserve account from the fees collected that the
Office can rely upon both for necessitiecs and emergencies across budget
cycles, including during periods when incoming fee receipts fluctuate.58

66 See FiscaL 2014 BUDGET JUSTIFICATION, supra note 47, at 141.

67 See Press Release, Public Knowledge, Public Knowledge Commends Copy-
right Office on New Priorities (Oct. 25, 2011), available at http://www._public
knowledge.org/public-knowledge-commends-copyright-office-new-pri (“We
hope that Congress will recognize the great needs of the Office to bring its
technical registration systems into the 21st century and give the Office the
resources it needs to complete that important task.”).

68 17 U.S.C. § 708(d) states, “Such fees that are collected shall remain available
until expended.” However, in the practical context of the budget process,
Congress has frequently required the Office to offset its request for appro-
priated dollars by the amount of reserve income it may have at the end of a
fiscal year. In addition to leaving the Office with no financial cushion by
which to run its operations, this approach has left copyright owners, who
pay fees, with subpar service and the general public, who depend upon ap-
propriations, with subpar databases and other services. Cf Leahy-Smith
America Invents Act, Pub. L. No. 112-29 § 22, 125 Stat. 284, 336 (2011)
(codified at 35 US.C. §42(c) (2012)) (authorizing the U.S. Patent and
Trademark Office to deposit a portion of patent and trademark fees into a
reserve fund, which the Office may access and spend as needed to run its
operations, irrespective of its annual appropriations from Congress); Inno-
vation Protection Act, H.R. 3349, 113 Cong. (2013) (proposed legislation
providing for the permanent funding of the U.S. Patent and Trademark
Office).
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Second, and even better, would be a multiyear budget cycle, as this
would allow the Copyright Office to engage in a level of entrepreneurial
planning that is not possible under an annual appropriations process. The
Office’s budgetary challenges have been greatly exacerbated in the past
three years, in which Congress has enacted reduced budgets late in the
fiscal year. But even apart from such extremes, a twelve-month cycle is
inefficient, if not impossible, when so much of the administration of regis-
tration, recordation, and statutory licenses depends upon strategic, longer-
range improvements to information technology systems.%® And third, we
should explore whether and how costs might be assessed through more
innovative equations. This might include mechanisms to allow for the re-
covery of costs in the aggregate, or the recovery of capital costs that are in
the interest of the copyright system, as a supplement to such funds as Con-
gress may continue to appropriate and invest in the Copyright Office.

CONCLUSION

My lecture tonight reflects not the end of a process but the beginning.
The Copyright Office is an important institution, serving a diversity of cus-
tomers, a dynamic marketplace, and a field of law that continues to grow
more and more complex. The special projects of the past two years were
fulfilling, and at times exciting, but they were largely exploratory. Thus we
will continue our work, making measured improvements under the Of-
fice’s current administrative authority and working appropriately within
budget realities.

However, the larger, future-looking issues — the next generation of
services that so many of you envision — are another story. For me, these
are issues of copyright policy, but they also speak to broader themes of
government institutions and the meaning of public service. Such issues
deserve, and will undoubtedly require, the talent and participation of the
entire copyright community.

69 Unlike the U.S. Patent and Trademark Office and federal courts, the Copy-
right Office did not have the legal authority to spend reserve fees during the
October 2013 lapse in appropriations. It might otherwise have managed a
small staff to process urgent registrations, such as those required by appli-
cants for major business dealings or to get into court.
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Mr. COBLE. I am now pleased to recognize—Mr. Nadler is not
here—Mr. Conyers. I will recognize the gentleman, the distin-
guished gentleman from Michigan, former Chairman of the full
Committee, Mr. Conyers, for his opening statement.

Mr. CoNYERS. Thank you, Chairman Coble. I am delighted to join
you in welcoming the Register of Copyrights. I would like to merely
observe that this Office plays a critical role in promoting and pro-
tecting the integrity and vitality of our Nation’s copyright system.
And to that end, today’s hearing should focus on several factors.

As a fundamental matter, the Copyright Office must be on the
forefront of our fight against piracy. As I have stated many times,
copyright is critical to job development and the overall health of
our Nation’s economy. An intellectual property system that protects
copyrights, incentivizes their owners to continue to innovate—that,
of course, creates jobs and strengthens the Nation’s economy.

Unfortunately, piracy is devastating to our economy and harms
our creators and innovators. It is directly responsible for the loss
of billions of dollars and millions of jobs. The Copyright Office
helps to combat piracy by educating the public and Congress on the
seriousness of piracy and how to prevent it, and it works with
other agencies to strengthen copyright enforcement.

In addition, the Office, through its International Copyright Insti-
tute, helps deter piracy of copyrighted works by encouraging the
development of effective intellectual property laws and enforcement
abroad. Accordingly, we should encourage the Office to further ex-
plore ways to strengthen its efforts to maintain a robust copyright
system and combat piracy.

A factor integral to the success of the copyright system is for the
Copyright Office to upgrade to the digital age and become more
user-friendly, and accordingly we must support the Office’s efforts
to modernize. For example, the Office’s recordation system con-
tinues to be a cumbersome and costly process that requires manual
examination and data entry. The functionality of the Office’s data-
bases and the usability of the Office’s website frankly need im-
provements. The security of deposited digital works should be en-
hanced. The copyright community needs a system which provides
a more usable public record of copyrighted material.

The Copyright Office is aware of the need to modernize, and we
must help it do so. And most importantly, a strong copyright sys-
tem requires that we fully fund the Copyright Office, and in that
regard the Chairman of this Committee, Bob Goodlatte, joins me
in supporting that idea.

The Office performs several significant roles in our copyright sys-
tem, including examining and registering copyright claims, record-
ing copyright documents, and administering statutory licenses. Yet,
since 2010, Congress has cut the Copyright Office’s budget 7.2 per-
cent while continuing to ask the Office to do even more. And as a
result, the Office has had to rely on its small reserve fund of cus-
tomer fees to barely meet operating expenses. This reduces any op-
erating cushion the Office could otherwise use for long-term plan-
ning.

Further, the recent sequester further compounded the resource
problems at the Copyright Office. It limited the Office’s ability to
hire staff to fulfill its many duties. In fact, just considering the reg-
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istration program, it currently has 48 vacancies out of 180 staff
slots, according to our research.

Unless Congress can’t agree on a Federal appropriations plan
next year, the Office will face another mandatory sequester in Fis-
cal Year 2016. Fully funding the Copyright Office will help it carry
out the increasing volume and complex work that we expect it to
perform. This, in turn, will make our copyright system become
more effective and efficient.

And so I thank Chairman Coble for holding today’s hearing, and
I look forward to hearing from the Register of Copyrights herself.
Thank you, Mr. Chairman.

Mr. CoBLE. I thank the gentleman from Michigan.

The Chair now recognizes the distinguished gentleman from New
York, the Ranking Member of the Subcommittee, Mr. Nadler, for
his opening statement.

Mr. NADLER. Thank you, Mr. Chairman, for holding this over-
sight hearing with respect to the U.S. Copyright Office.

I would like to thank the Register of Copyrights, Maria Pallante,
for appearing again before the Subcommittee, and thank you and
your staff for serving as a resource during the Committee’s com-
prehensive copyright review. I look forward to hearing how the
Copyright Office can continue to provide valuable services for both
copyright owners and users, which is particularly important as in-
tellectual property and copyright matters constitute an increasingly
significant segment of our economy and culture.

Many people might be surprised to learn just how many func-
tions the Copyright Office performs. The Copyright Office registers
copyright claims, records documents, administers several statutory
licenses, performs regulatory responsibilities, and provides informa-
tion to the public. In addition to these administrative functions, the
Copyright Office provides expert advice to Congress, conducts stud-
ies, and makes policy recommendations.

Over the years, the Copyright Office has given Congress a num-
ber of studies on a variety of topics, including orphan works, li-
brary exceptions, statutory licensing reform, Federalization of pre-
72 sound recordings, and master digitalization of books.

The recent and ongoing reports and studies have been extremely
helpful to Members of Congress and their staffs. I am particularly
thankful for the updated report examining the issue surrounding
visual artists and resale royalties in the United States that was re-
leased in December of last year, and I look forward to reviewing
the music licensing report that will be released in the near future.

The future success of the Copyright Office will largely depend on
how technology at the Copyright Office is connected and managed
through the Library’s technology enterprises. For that reason, I am
interested in hearing about how and if the Copyright Office’s tech-
nical capacities are fully able to accommodate the long-term goals
of the Office.

Electronic submission standards for copyright documents will
also continue to grow in importance. The Copyright Office should
continue to make recordation inexpensive and workable for copy-
right transactions.

The Copyright Office has been able to perform their numerous
responsibilities with very limited funding. In Fiscal Year 2014, the
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Office had an overall budget of just $45 million, with about $28
million of that coming from fees paid by copyright owners for reg-
istration, recordation and other public services, and $17 million
from appropriated funds.

The Copyright Office continues to face staffing shortages, budget
reductions and workloads, and as the distinguished Ranking Mem-
ber of the Committee mentioned, the sequester. With these chal-
lenges, the Copyright Office may need to consider creating new po-
sitions to support the complexity of statutory technology and regu-
latory responsibilities.

Copyright owners depend now, more than ever, on searchability,
reliability, and security of Copyright Office records. Copyright own-
ers want to know that their digital files will remain secure as dig-
ital works become used more often. The Copyright Office and the
Library need to maintain secure repositories so that users can con-
tinue to have confidence in participation in the copyright system.

I know this is a goal that is shared by Ms. Pallante and her lead-
ership team, who have taken steps to improve the core services and
technical capacity at the Copyright Office. I look forward to hearing
from Ms. Pallante today about how we can continue to improve the
Copyright Office and ensure that it provides state-of-the-art serv-
ices in the years to come.

I thank you, and I yield back the balance of my time.

Mr. CoBLE. I thank the gentleman.

We have been joined by the gentle lady from California, the
gentle lady from Washington, I think, Washington or California,
the Evergreen State, and the distinguished gentlemen from Penn-
sylvania, North Carolina, and Georgia.

As T said earlier, we are honored to have the United States Reg-
ister of Copyrights as our witness today. Maria A. Pallante is the
12th appointed Register of Copyrights and Director of the United
States Copyright Office. In her position, Ms. Pallante directs the
legal policy and business activities of the Office. The position of the
Register of Copyrights is a unique, historic, and vitally important
one, and Ms. Pallante assumed control of the Office at an especially
challenging and momentous time. Among other key duties, the
Register serves as the principal adviser to Congress on matters of
copyright law and policy.

Ms. Pallante had to spend much of her career in the Office where
she previously served as the Associate Register for Policy and
International Affairs, Deputy General Counsel, and Policy Advisor.
She also served as a senior advisor to the Librarian, Dr. James
Billington, immediately prior to being appointed Register. She
spent nearly a decade as Intellectual Property Counsel and Direc-
tor of Licenses for the Guggenheim Museums in New York. She
earned her J.D. degree from the George Washington University
School of Law and her Bachelor’s degree from Misericordia Univer-
sity.

Madam Register, it is good to have you with us.

We try to comply with the 5-minute rule, if possible. When you
see the green light turn to amber, the ice on which you are skating
is becoming thin, but you won’t be penalized if you violate it. But
try to stay within the 5 minutes, if you can.

We are pleased to have you with us today.
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TESTIMONY OF THE HONORABLE MARIA A. PALLANTE, REG-
ISTER OF COPYRIGHTS AND DIRECTOR U.S. COPYRIGHT OF-
FICE

Ms. PALLANTE. Chairman Coble, Ranking Member Nadler, Mem-
bers of the Subcommittee, I would like to thank you as well as
Chairman Goodlatte and Ranking Member Conyers of the full
Committee for inviting me to testify today.

The Copyright Office is a significant Federal institution. We
interact with and provide services to businesses of all sizes, from
small proprietors to multinational corporations, many of which are
in a state of constant growth and innovation. Never has the deliv-
ery of creative content been faster, more interactive, or more global
than it is now.

In turn, it has become clear to me that the Copyright Office must
also become more forward-thinking than it is; that is, more flexible
and more interoperable with the marketplace that we serve.

In the past couple of years, I have focused the Office on two pri-
mary goals: first, carrying out the day-to-day workload of admin-
istering the law; and second, engaging in discussions with the pub-
lic about future strategies and direction for the Office. Mr. Chair-
man, we have been very transparent about this work. We have
published numerous public inquiries, we have solicited written
comments, we have conducted numerous roundtables, and we have
participated in dozens of meetings at bar associations, conferences
and seminars.

In 2011, we published and have since followed a multi-year work
plan. This included a series of special projects designed to inform
the priorities and future path of the Office. Notably, this occurred
alongside budget cuts, further challenging us to not only think big
but to think creatively about our operations. Here are some of the
highlights of what we have accomplished.

We analyzed and wrote the first revision in decades of the Com-
pendium of U.S. Copyright Office Practices, which we released in
draft form to the public last month. At 1,200 pages, the Compen-
dium is replete with our core administrative practices and helpful
examples for authors, artists, and other customers. It is the in-
struction manual for our staff in the examination process, and it
is a key legal source for the courts. We have received tremendously
positive feedback regarding both the authoritative text and the
clear presentation of the material.

I would like to underscore some of the groundwork that we have
done in the area of technical upgrades, which was really a form of
self-evaluation for the Office. Essentially, we conducted a public re-
view of our relative strengths and weaknesses in providing serv-
ices, with a focus on the user interface of our electronic systems;
the quality of our public records; security issues; the usability of
our website; industry standards, for example with respect to
metadata, copy controls and private registries; and the overall cus-
tomer experience of interacting with the Office.

We spent considerable time evaluating our recordation service,
which Ranking Member Conyers has pointed out is still a paper-
based process. Recordation is separate from registration. This is
the process by which licensing information, security interests and
other copyright documents are recorded with the Office on an ongo-
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ing basis. We need to transform it from a paper process to an inter-
operable digital platform.

We are grateful to everyone who has participated in this work,
including book publishers, public interest groups, technologists, the
music and movie industries, photographers, authors’ groups, and
others.

Turning to my final point, I want to discuss our budget, which
in turn affects staffing and technology. As mentioned, we have a
$45 million budget; about $28 million of that comes from fees. In
May 2014, we implemented a new fee schedule following a 2-year
public process, raising the general fee for registration from $35 to
$55. We did retain a lower fee for certain small actors. This was
the first time we have ever differentiated our fees, but there has
been strong public support for the concept, and I think we probably
have to do more of it in the future.

To be very clear, and notwithstanding the direction of our statu-
tory mandate on fees, I should note that the Copyright Office fees
do not recover the full cost of our services. This is because we share
IT infrastructure with the Library of Congress and receive our IT
support services from a central Library department.

If we want the public record to be better, we will need better re-
sources. And if we want the resources to come primarily from fees,
then we should expect that copyright owners will, in turn, want
better systems and services than they have now. Moreover, under
the current statutory language, we are limited to charging for the
cost we incur for providing services. That is, our fee authority does
not permit the Office to collect for capital improvements or other
forms of investment above actual cost after the IT infrastructure
that is subsidized by the Library. This equation may be something
that Congress wants to visit.

In terms of staffing, I will just say the Copyright Office is small-
er than it should be to carry out the volume and complexity of the
work that we are charged with. Unfortunately, as the staff has
been reduced, the work of the Office and the complexity of the
copyright system have increased dramatically.

Chairman Coble, that concludes my statement, but I wonder if
I might have a minute on a different point.

[The prepared statement of Ms. Pallante follows:]
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INTRODUCTION
Chairman Coble, Ranking Member Nadler, and Members of the Subcommittee:

Thank you for the opportunity to appear before you today regarding the work of the U.S.
Copyright Office. This is a significant time for the Nation’s copyright system, and [ am
grateful for your leadership in ensuring its continued effectiveness. Today’s oversight
hearing and the sixteen policy hearings you have convened to date in this Congress
underscore the extraordinary value of the American copyright system and its role in
encouraging authorship, disseminating creative works, fostering investment, and
facilitating commerce in the global marketplace.

ROLE OF THE UNITED STATES COPYRIGHT OFFICE

The Copyright Office is a department of the Library of Congress. The Office plays an
integral role in the overall functioning of the copyright system. It sits at the center of a
dynamic marketplace in which creative content drives a sophisticated chain of businesses
in the information, entertainment, and technology sectors. These businesses are both a
hallmark and reflection of the 21t century. Consumers want to access and share content
of all kinds, using devices and platforms of all kinds. Delivery of creative content is faster,
more interactive, and more global than ever before. These kinds of changes are like no
others in history. Itis therefore understandable that our customers are calling for a faster
and more nimble Copyright Office—one that is more technologically advanced and more
interoperable with the marketplace it serves.

The Copyright Office carries out a variety of statutory duties. These include examining and
registering copyright claims; recording assignments, transfers, terminations, and other

1
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copyright documents; and administering statutory licenses (affecting online music services,
cable operators, satellite carriers, and broadcasters). The Office administers the
mandatory deposit provisions of the law, in which copyright owners deposit copies of
published works with the Library of Congress for the national collection.

Pursuant to the provisions of the Copyright Act, the Register has the authority to conduct
rulemakings and prescribe regulations relating to the administration of her statutory
duties. For example, the Register may promulgate regulations addressing certain aspects
of statutory licensing or the kinds of deposits or identifying information that should be
submitted for registration. Pursuant to section 702 of the Copyright Act, all regulations
established by the Register under Title 17 are subject to the approval of the Librarian of
Congress.

Congress has also prescribed important law and policy functions for the Office. These
include delivering policy assistance and expert studies to Congress and to the public;
providing legal assistance to federal agencies (including legal interpretation of the
provisions of Title 17); participating in trade and treaty negotiations, international
meetings, and United States delegations; conducting rulemakings and public hearings; and
reviewing final determinations of the Copyright Royalty Board. The Office maintains
accurate and authoritative information for the benefit of the public, including physical and
electronic registries; databases of copyright ownership information; a public website and
public information services; and the Compendium of U.S. Copyright Office Practices.

As Congress considers updates to the copyright law, it is possible that the Copyright Office
will absorb new functions, for example with respect to statutory licenses, small claims
administration, or registration policy. Discussions about the future are invigorating, but
they highlight the need for a series of improvements that may be hoth small and large, from
minor upgrades to paradigm shifts. The Copyright Office has spent the past few years
identifying and discussing what form these improvements might take and how best the
Office might accomplish them.

THE PAST THREE YEARS

When the Librarian appointed me to the position of Register on June 1, 2011, the entire
federal government was entering a phase of fiscal review and sequestration. I was very
interested in engaging with Copyright Office customers and other stakeholders to evaluate
how we might position the Office to be both fiscally prudent and highly effective in the
years ahead, not only to assess potential changes to Office services but also to ensure that
the Office will reflect the prominence of the copyright system in the greater marketplace.

In October 2011, the Office published a comprehensive document laying out seventeen
legal and administrative priorities and a series of ten special projects designed to evaluate
its capabilities and inform the future development of its services. (Priorities and Special
Projects of the Copyright Office, October 25, 2011). The document was very well received
by the public and provided a multi-year work plan that the Office has now largely
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completed. The special projects, in particular, required outreach to the larger copyright
community.
Here are a few highlights from the special projects.

Compendium of U.S. Copyright Office Practices, Third Edition

In August 2014, the Copyright Office completed the first major revision of the Compendium
{Compendium of U.S. Copyright Office Practices, Third Edition) in decades and released it
in draft form (see our website at www.copyright.zov). The prior version was published in
1984 and was amended in partin 1988 and 1998. The new version provides more than
1200 pages of Copyright Office administrative practices and sets the stage for further
discussions and amendments in the areas of registration and recordation policy, especially
in relation to the digital environment The Compendium is a technical manual for staff, as
well as a guidebook for authors, copyright owners, licensees, practitioners, scholars, the
courts, and members of the general public.

Asin the past, the Compendium addresses fundamental principles of copyright law—for
example, standards of copyrightability, joint authorship, works made for hire, and
termination of transfers—as well as routine questions involving fees, records retrieval,
litigation documents, and other procedural matters. The Third Edition offers the
significant benefit of electronic publication for the first time ever, so it will become a living
document. More than three times the size of the previous edition, it will nonetheless be
more navigable than ever before and allow for a regular schedule of updates. In final form,
it will feature hypertext links to cross-referenced material, glossary terms, and statutory
and regulatory provisions.

Technical Upgrades Analysis

The Copyright Office commenced a public discussion of its technical capabilities in 2012 in
order to acknowledge and assess its relative strengths and weaknesses in providing
services and otherwise executing the duties of Title 17. A broad section of the copyright
community met with the Office or filed written comments, pointing out issues with the user
interface, quality of public records, security concerns, interoperability, and overall
customer experience.

Here are some of the forward-thinking suggestions we received: the Copyright Office must
enhance the security of digital works deposited; adjust the requirements of registration to
accommodate the manner in which content is created and disseminated on the Internet;
improve the functionality of the Office’s databases and the usability of the Office’s website;
establish or adopt granular metadata standards; implement platforms and data standards
that allow for business-to-business applications with programs and databases in the
copyright industries or technology sectors; encourage or require the use of unique
identifiers of authors, owners, and discrete works; and develop an application program
interface (“API1”) that will allow interoperability with third-party registration services and
databases of information about works, authors, or licensing maintained by copyright

3
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industries, new businesses, and the technology industry. These kinds of improvements
would yield a more robust public record, e.g., one that not merely identifies the copyright
owner of an album or sound recording but also every author or musician on every track.
This information could then be relied upon and leveraged by businesses operating in the
digital copyright space.t

Many stakeholders focused specifically on potential improvements to the copyright
registration system. Like other chapters of the 1976 Copyright Act, the registration
provisions reflect an era in which businesses distributed physical copies of works and
consumers typically expected to own them. Today, businesses offer many works by
streaming or displaying them via an array of technologies, and consumers watch sports
programming, read books, and listen to musical performances through a wide variety of
mobile platforms and devices. Frequently this content is licensed for access only; copies
may or may not be available for downloading. Because of the threat and reality of Internet
piracy, many copyright owners choose to keep tight controls on digital formats, including
access controls, copy controls, and other forms of digital rights management.

The Copyright Office has a responsibility to weigh these marketplace shifts against the
purpose and efficacy of the law and to ensure that Copyright Office practices and
regulations, e.g., in the area of registration, are not stuck in time but, rather, reflect the
realities of the digital environment and the business expectations of those that the Office
serves. This work requires the Office to engage with copyright owners as well as the
Library, because the advent of digital works presents challenges and tensions that were not
contemplated by the current statute.

A central question is the manner by which digital deposits—which are submitted by
copyright owners for the purpose of examination, registration and legal protection—may
be acquired, preserved, and made available by the Library to its patrons and the public
generally. Such questions may or may not be separable from the question of digital
deposits submitted in accordance with the so-called mandatory deposit provisions, under
which the Library has long received physical deposits and would like to receive digital
deposits pursuant to regulations and/or negotiated terms. These are important public
policy questions and the Copyright Office will need to address all perspectives carefully and
impartially, ultimately making regulatory recommendations to the Librarian or statutory
recommendations to Congress, or both.

From an operational standpoint, the Office’s electronic registration system was fully
implemented in 2008 by adapting off-the-shelf software. It was designed to transpose the
paper-based system of the 20! century into an electronic interface, and it accomplished
that goal. However, as technology continues to move ahead we must continue to evaluate
and implement improvements. Both the registration and recordation systems need to be
increasingly flexible to meet the rapidly changing needs of a digital marketplace.

1 The suggestions of the copyright community are described in further detail in Maria A. Pallante, The Next
Generation Copyright Office: What It Means and Why It Matters, 61 ]. COPYRIGHT Soc'y U.S.A. 213 (2014).

4



35

New Programs

Since 2011, the Copyright Office has created several programs to attract new talent and
invite robust discussions regarding complex issues. Of special importance are the Abraham
L. Kaminstein Scholar in Residence Program and the Barbara A. Ringer Copyright Honors
Program. The Kaminstein Program allows leading academics with a demonstrated
commitment to the study of copyright law and policy to join the Copyright Office, working
as paid scholars on mutually beneficial projects. The Ringer Copyright Honors Program
offers 18- to 24-month paid fellowships for top law school graduates and other attorneys in
the early stages of their careers. Ringer Fellows are selected based upon their exceptional
ability and interest in copyright law. [n addition, the Office created a program by which
professors and their students may supplement the research needs of the Office on projects
of mutual interest.

The Copyright Office has also launched two programs in the area of outreach and
education. Copyright Matters is a series of public lectures in which artists, academics,
public officials and members of the copyright marketplace discuss the practical
implications of copyright law in the 215t century. Since 2011, the Office has hosted fifteen
Copyright Matters events, including: “Current Developments in the Motion Picture

n, ",

Industry”; “The American Songwriter”; “Nimmer on Copyright: Celebrating 50 Years”; “Best
Practices in Fair Use”; “Copyright Conversations with the United Kingdom”; and programs
celebrating the 100" anniversaries of the Authors Guild, the Dramatists Guild and ASCAP,
respectively. The Copyright Academy offers in-depth classroom training to Copyright
Office staff on various aspects of copyrightlaw. Since we launched it in 2013, five courses

have been completed, and 110 Office staff have received certificates of completion.

Recordation System

The system by which copyright documents are recorded, including, for example, transfers,
licenses, and security interests, has not been fundamentally changed in many decades.
Recordingis now a cumbersome and costly process that requires manual examination and
data entry. How to bring it online has been a major focus of the Office. In the pasttwo
years, the Office has held three hearings, published several sets of public questions, and
engaged with a broad variety of customers. It was a particular focus of the Office’s first
Kaminstein Scholar, Professor Robert Brauneis of George Washington University Law
School, as well as its first academic research partner, Stanford Law School, under the
tutelage of Professor Paul Goldstein.

The recordation system is extremely important because it has the potential to connect
registration information (which is a starting point based on when a registration certificate
is issued) to the ongoing chain of commerce for a particular work (which could span
decades). It provides information regarding who has acquired what exclusive rights and
whether and how copyright ownership has changed hands. How we transform the
recordation system from a 20™ century paper-based system to a 215 century digital
platform is a key question that could have long-term consequences for the global
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marketplace. The Office is hopeful that we will have the resources and the technological
flexibility to make this system authoritative and optimally useful to authors, businesses,
technology platforms, researchers, and the public.

Fee Study and Schedule

On May 1, 2014, the Office implemented an updated fee schedule, following a two-year
study and public comment opportunities. The general fee for registration is $55, up from
the $35 fee setin 2009. (The 2009 fees were discounted to incentivize use of the new
electronic system.) However, drawing on its authority to take into account the objectives
of the copyright law, the Office retained the $35 fee for single authors filing applications for
single works. The Office also adopted new fees for the filing of statements of account by
cable and satellite operators who avail themselves of statutory licenses, as directed by
Congress under the Satellite Television Extension and Localism Act of 2010, or “STELA.”

As required under the statutory framework, the Office carefully considered its costs in
proposing and implementing its new fees. At the same time, it is important to realize that
the costs of the Copyright Office cannot be wholly or precisely accounted for in light of the
fact that the Office’s technology is intertwined with and partially offset by the technology
infrastructure of the Library of Congress, which is funded by appropriations and at the
heart of the Library's overall operation.

Legal and Policy Work

As this Committee conducts a comprehensive review of the Nation’s copyright laws, the
Copyright Office is actively supporting the effort. The Office is leading multiple studies,
public roundtables, and interagency discussions on a variety of urgent issues, from the
statutory and regulatory framework for music licensing to the scope of exclusive rights for
authors under the WIPO Internet Treaties to the problem of orphan works and outdated
library exceptions. The Office published a major report last year regarding the creation of a
voluntary small claims mechanism that would allow both copyright owners and those
responding to infringement claims to avoid the significant burden and costs of federal court
litigation.

Since 2011, the Copyright Office has delivered five policy studies to Congress. In addition
to Copyright Small Claims (September 2013), these are: Resale Royalties: An Updated
Analysis (December 2013), Federal Copyright Protection for Pre-1972 Sound Recordings
{December 2011), Legal Issues in Mass Digitization: A Preliminary Analysis and Discussion
Document (October 2011) and our Report on Marketplace Alternatives to Replace
Statutory Licenses (August 2011). The Office is completing three additional studies in the
areas of orphan works/mass digitization, music licensing, and the making available right,
respectively.

As the Copyright Office supports and advises Congress on ways to address these and other
policy issues, it is reviewing a range of statutory, regulatory, and voluntary solutions that
would make the copyright law function better. Atthe same time, the Office is working

6
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collaboratively across the government as the Administration considers its objectives
regarding the intersection of copyright law and the Internet (under an Internet Policy Task
Force of the Commerce Department). The Office’s relationship to the Administration is
defined by statute.2

Likewise, through the Office of Policy and International Affairs, which is headed by one of
four associate registers, the Copyright Office has continued its workload in bilateral and
multilateral arenas. We continue to participate on the interagency IP teams led by the
United States Trade Representative in the Trans-Pacific Partnership (TPP) and the Trans-
Atlantic Trade and Investment Partnership (T-TIP) negotiations. The Office also
participated in negotiations and diplomatic conferences of the two recent WIPO treaties,
the Beijing Treaty on Audiovisual Performances (2012) and the Marrakesh Treaty to
Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired or
Otherwise Print Disabled (2013), efforts led by the U.S. Department of State and the U.S.
Patent and Trademark Office. We also continue to work with our interagency colleagues to
review and assess foreign copyright laws.

Finally, the Copyright Office carries a significant legal and regulatory workload, which is
handled principally by the Copyright Office General Counsel and her staff, though
frequently in partnership with the Associate Register of Copyrights and Director of the
Registration Program. The Office is responsible for issuing regulations to administer the
Register’s functions and duties under the Title 17, including rules governing the national
registration and recordation systems and certain rules affecting statutory licenses. It also
handles the bulk of the work related to the triennial rulemaking mandated by the Digital
Millennium Copyright Act to consider exemptions to that Act’s anti-circumvention
provisions. Itis responsible for reviewing decisions of the Copyright Royalty Board to
ensure that they comply with the Copyright Act. In addition, the Office works closely with
the Department of Justice on litigation matters. For example, the General Counsel’s office
was closely involved in two major pieces of copyright litigation recently before the
Supreme Court: Petrella v. MGM, involving equitable defenses to copyright infringement,
and Aereo v. ABC, Inc., involving the interpretation of the public performance right in
relation to Internet retransmission of broadcast television.

OBSTACLES AND OPPORTUNITIES

The Copyright Office is very leanly funded. For fiscal year 2014, we have a budget of $45
million, which breaks down as follows: 1) spending authority in the amount of $27.9

¢ As a general matter, Section 701 of title 17 sets forth a list of functions of the Register of Copyrights,
including providing inforination and assistance to federal departments and participating in international
meetings. More specifically, the Undersecretary of Commerce for Intellectual Property (who is also the
Director of the United States Patent and Trademark Office), a Senate-confirmed advisor to the President on
intellectual property, is required by law to consult with the Register “on all copyright and related matters.” 35
US.C. § 2(c). Likewise, the Register serves as a statutory advisor to the Intellectual Property Enforcement
Coordinator, a Senate-confirmed position that was created by Congress in 2008 and is in the Executive Office
of the President. 15 U.S.C. § 8111(a), (b)(3); Prioritizing Resources and Organization for Intellectual Property
Act of 2008, Pub. L. 110-403, tit. IT], 122 Stat. 4256, 4264.
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million {congressional approval to spend this much from the fees we collect for services);
and 2) another $17.1 million in appropriated dollars.3

Since 2010, the budget has dropped by $3.51 million, or 7.2 percent. As a result, the Office
has had to rely on its small reserve fund of customer fees to meet operating expenses.
Congress sometimes offsets the Office’s request for appropriated dollars by the amount it
may have available in its reserve fund at the end of the fiscal year, thus further reducing
any operating cushion the Office could otherwise use for long-term planning or unexpected
urgencies.

Under the current statutory language, we are limited to charging for “the costs incurred by
the Copyright Office for the registration of claims, the recordation of documents, and other
services.” Our fee authority does not permit the Office to collect for capital improvements
or other forms of investment above the cost it incurs in the ordinary course of business. At
the same time, as suggested above, the true cost of the Office’s services is unknown, as the
infrastructure for the copyright systems is intertwined with, managed by, and subsidized to
some degree by the central enterprises of the Library of Congress. Notably, the value of the
works acquired by the Library through the Copyright Office—from registration as well as
the mandatory deposit provisions of the Copyright Act—is almost double the Office’s
annual appropriation. This would seem to be a remarkable positive return on our funding,
making it one of the greatest government bargains for taxpayers. The question is whether
and how we can sustain it.

The Copyright Office staff is smaller than it should be to carry out the volume and
complexity of work prescribed by Title 17. The Office is currently operating with 360 FTEs
and an authorized ceiling 0f 439.# The ceiling has been reduced by approximately 100
people over recent years. Having slimmed the Copyright Office over the past few years, we
now have an opportunity to rebuild it in a more efficient and flexible manner, replacing
dated positions with those of the 215t century. Nonetheless, we will need to attract the
kinds of professionals who are capable of performing complex work, whether leading
public roundtables and studies on the intricacies of the copyright law or planning for and
executing technological developments. In the meantime, we have reorganized existing
departments to make them more compatible with their statutory duties. These
departments oversee public information and education on the one hand, and public records
and repositories on the other hand. [ have appointed an Associate Register to head the
former and an experienced business leader to head the latter.

As stated, the Copyright Office has a particularly acute need for experienced copyright
lawyers and technology professionals, but it also needs to attract qualified registration and
recordation specialists who can be trained and promoted over time. Our legal and policy

3 These FTE usage, ceiling, and budget numbers reflect the Copyright Basic portion of the total Copyright
Office hudget and FTE usage/ceiling. Excluded are FTE usage, ceiling, and hudget for the Copyright Office’s
Licensing Division and Copyright Royalty Board.

4 This excludes twenty-four employees in the Licensing Division and the Copyright Royalty Board, both of
which are supported by separated funding.
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staffs have fewer than twenty lawyers, even though they are responsible for studies,
rulemakings, litigation, international negotiations, and policy advice on every conceivable
topic of copyright law. Aside from these general staffing challenges, the Office does not
have a sufficient number of positions at the senior level pay scale, for example deputies or
specialists, to match the volume and complexity of the workload. We will continue our
efforts in this regard, working with the Library.

The registration staff is among our immediate concerns. The registration program has been
decimated by budget cuts and early retirement packages and has forty-eight vacancies out
of a staff of 180 experts. Moreover, about 25% of the registration specialists remaining are
approaching retirement. The pendency time for processing registration claims is a source
of constant concern. At presentitis 8.2 months for paper applications and 3.3 months for
electronic applications. However, as discussed above, the level of backlog at any particular
point in time is not the only measure of progress with respect to how the Office is
performing and whether it is sufficiently poised to absorb the challenges of the future.

The recordation division is operating with only nine employees. This section receives
approximately 12,000 new documents for recordation annually, and the current average
processing time is around seventeen months. As stated above, the issues relating to
recordation are systemic and cannot be significantly ameliorated until we redesign the
recordation system and bring it online.

The Copyright Office has a very limited technology shop that addresses application-level
support for the existing registration system (twenty-three FTEs and a limited number of
contractors). For example, it develops tests and releases software modifications on an
iterative schedule. The Copyright Office uses the technical infrastructure of the Library,
including its network, servers, telecommunications and security operations. Under this
model, there are both synergies and resource challenges. Departments across the Library
compete for services and equipment. However, these services do not always support the
fact that the Copyright Office is a twenty-four-hour business with a distinct mission. The
Copyright Office intersects with a dynamic global marketplace and affects the legal rights
and economic interests of those who rely on the provisions of Title 17. In the long run,
decisions about technology will not only inform, but also decide the success of the
Copyright Office and its ability to interact with and support a modern copyright

system. This may mean that the Office will need to absorb more direct responsibility for its
needs.

OTHER DEVELOPMENTS

Government Accountability Office Reports

As the Committee and Subcommittee are aware, the Senate Appropriations Committee has
in the report accompanying its FY 2015 legislative branch appropriations bill directed the
Government Accountability Office (GAO) to examine the Copyright Office’s information
technology infrastructure. The relevantlanguage is as follows:
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The Committee recognizes that the digital revolution has transformed the copyright
marketplace and, as a result, the role of the Copyright Office in our economy. The
Committee finds that [the]| Copyright Office will also need to evolve and adapt to the
challenge of these new realities. In fact, the Committee notes that puhlic comments
suhmitted recently hy the copyright community indicate that the Copyright Office is
currently in need of significant IT and related upgrades in order to be fully
interoperable with the digital economy it serves. For example, as the Register of
Copyrights has testified, the copyright recordation system is still administered using a
paper-based process.

The Committee finds that a modern and efficient copyright process is [an] important
component of protecting and protnoting creative works and includes $1,000,000 for
modernizing the Copyright Office’s information technology infrastructure. However,
the Committee wishes to ensure that taxpayer investments in modernizing the
Copyright Office will be used efficiently and effectively, and that existing infrastructure
and resources will be used to the fullest extent possible. Therefore, the Committee
directs the [GAO] to examine the Copyright Office’s current information technology
infrastructure and identify any deficiencies or obstacles to serving the copyright
community in a modernized environment. GAO shall provide an evaluation on how the
Copyright Office can best [take] advantage of existing resources, including commercial
off-the-shelf technology, to modernize its current capabilities. Finally, GAO shall also
provide a legal and technical evaluation of the information technology infrastructure
that the Copyright Office shares with the Library of Congress. The Committee directs
GAO to submit a report summarizing these findings to the Committee within 60 days of
enactment.®

The GAO is also conducting an audit of the Library’s overall technology enterprises
pursuant to a request made by the House Appropriations Committee as part of its FY 2015
legislative branch appropriations bill.6 GAO staff are at work on both of these audits, and
the Copyright Office is assisting them in both contexts.

Intercollegiate Broadcasting System v. Copyright Royalty Board

The Committee may be aware that, in 2012, the U.S. Court of Appeals for the D.C. Circuit
addressed the constitutionality of the Librarian of Congress’s role in the appointment of
officials responsible for administering the copyright laws in a case called Intercollegiate
Broadcasting System, Inc. v. Copyright Royalty Board (“IBS").” Because the court’s decision
addresses the disposition of copyright functions generally, parts of the decision are
applicable to the Copyright Office as well as the Copyright Royalty Board.

In the case, a company challenged a decision of the Copyright Royalty Board (CRB),
arguing in part that the Librarian’s appointment of the CRB's judges violated the
Appointments Clause. The Appointments Clause requires principal officers of the United
States to be appointed pursuant to presidential nomination and Senate confirmation, and

55, Rep. 113-196, at 40-41 (2014).
6 H. Rep. 113-417, at 14 (2014).
7684 F.3d 1332 (D.C. Cir. 2012).
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requires inferior officers to be appointed only by the heads of executive departments.
Previously, the kind of work performed by the CRB (involving rate-setting and the
distribution of royalties) was performed by specially appointed arbitration panels and
before that, by a free-standing administrative tribunal. In 2004, Congress replaced the
arbitration system (the Copyright Arbitration Royalty Panels) with the current system of
Copyright Royalty Judges, placing the Judges under the Librarian.

In the IBS case, the D.C. Circuit held that the Copyright Royalty Judges were acting as
principal officers, and that their appointments thus violated the Appointments Clause.
However, the court resolved the problem by invalidating certain language in the CRB
statute to make clear that the Librarian could remove the Judges at will, thus rendering the
Judges inferior officers within the meaning of the Clause.

The decision also provides that for purposes of the appointment of inferior officers under
the Appointments Clause, the Librarian is the head of an executive department because he
is appointed by the President, confirmed by the Senate, and removable at will by the
President® As the court explained, “the powers in the Library and the [CRB] to promulgate
copyright regulations, to apply the statute to affected parties, and to set rates and terms
case by case are ones generally associated in modern times with executive agencies rather
than legislators.” In considering the rather unique constitutional structure of the Library
as an agency, the court held that “[i]n this role, the Library is undoubtedly a ‘component of
the Executive Branch.””10

CONCLUSION
Thank you, Mr. Chairman, for your attention to the Copyright Office and our overall

copyright system. As always, the Copyright Office is available and willing to assist the
Congress with further questions or assignments.

% The Librarian was not eriginally a principal officer of the United States subject to appeintment by and with
the advice and consent of the Senate. Butin 1897, Congress provided that the Copyright Office should be a
separate department of the Library of Congress and created for the first time the position of Register of
Copyrights to head it. 1n doing so, Congress was aware of the importance of the copyright system and related
questions of constitutional law. Accordingly, as part of that legislation, Congress specified that the Librarian
would henceforth need to he subject to Senate confirmation. Act of Feh. 19, 1897, ch. 265, 29 Stat. 544. The
Librarian bas been subject to this method of appointment ever since. 2 U.S.C. § 136.

9684 F.3d at 1341-42.

10 4d, at 1342 (quoting Free Enter. Fund v. Pub. Co. Accounting Oversight Bd,, 130 S. Ct. 3138, 3163 (2010)). Cf
2 U.S.C. § 166(d)(5) (functions of Congressional Research Service are to prepare and provide information to
Members of Congress and committees “to assist them in their legislative and representative functions”).
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Mr. CoBLE. Without objection.

Ms. PALLANTE. Chairman Coble, I am aware that you have pre-
sided over copyright issues on this and former Committees for close
to 3 decades, including as Chairman. As you prepare to retire, I am
moved to say that today may well be the last time that a Register
of Copyrights will appear before you. Therefore, on behalf of my-
self, my predecessors, and the entire staff of the U.S. Copyright Of-
fice, I wish to personally thank you for your dedication to our Na-
tion’s copyright system and for your service to us. We will miss you
tremendously, as will the rest of the copyright community. Thank
you. [Applause.]

Mr. CoBLE. Thank you. I appreciate that. [Applause.]

Thank you. You all know how to make an old man feel good. I
thank you very much for that, for your generous words, Madam
Register. I appreciate that. I appreciate the response from the audi-
ence as well. It is good to have all of you with us today.

I think you beat the timeframe too, Madam Pallante. I think you
beat the illumination of the red light.

Understanding there are many different views on substantive
copyright law issues, do you think, Ms. Pallante, there is a general
agreement on the importance of ensuring that the Office itself is
properly resourced and modernized for the digital age?

Ms. PALLANTE. Well, Mr. Chairman, I haven’t heard anybody say
stop looking into modernizing your operations and don’t bother
going into the 21st century. So in answer to your question, I think
copyright owners have legitimate concerns about our services,
many of which were designed in the analog age, and I think the
tech sector would like to see our database be more interoperable
and authoritative so that they can also rely on it for their work in
the chain of commerce.

Mr. CoBLE. I thank you. Old habits die hard is why I put the
question to you.

Do you have any business plans or credible estimates of what it
fv_vou?1d take to build a substantial 21st century digital Copyright Of-
ice?

Ms. PALLANTE. I am afraid I don’t, in part because I think we
have the same fee structure we have always had, which doesn’t—
I would need to work with you and work with the Committee to
figure out what portion of that should be fees and what portion of
it should be appropriated dollars, because there are things that we
can do that are reasonable, and there are things that we can do
that are really incredible, and we may have to figure out what the
goals are together.

I will say that when the electronic system was implemented in
2008, before my time, it was I think reasonably intertwined with
the Library’s existing enterprise. I think that subsidy has made it
difficult to figure out what our actual costs are. So, in other words,
we share that with the entire Library as a cultural institution, and
trying to figure out what portion of their budget is attributable to
us is not something that has really been done. That kind of cross-
accounting has not been done.

Mr. CoBLE. I thank you for that.

Yesterday, Madam Register, it was reported that Representative
Greg Walden criticized the FCC for having spent $352 million on
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IT over the last 5 years. How much have we spent on the Copy-
right Office during the past 5 years, and how much do you think
we have dedicated to the Office’s IT for consumers?

Ms. PALLANTE. We have a very, very miniscule budget for IT be-
cause our IT department has 23 people in it, plus a number of con-
tractors. It really is a liaison office to the Library. The Library’s IT
budget is somewhere in the neighborhood of $60 to $100 million.
You would have to ask the Library how that breaks down com-
pletely.

So again, we don’t have a mature, independent IT structure in
the Copyright Office. We have people who help to develop software
modifications to existing programs.

Mr. CoBLE. I thank you again, Madam Register, for your gen-
erous words. I appreciate that very much. In fact, for the record,
I think our Subcommittee has enjoyed a very excellent rapport with
not only you but your immediate predecessor. Remember me to her,
if you will, when you see her.

I am now pleased to recognize the gentleman from New York,
Mr. Nadler.

Mr. NADLER. Thank you very much, Mr. Chairman.

Madam Register, can you outline some of the steps that have
been taken to improve the copyright registration system in light of
the fact that many businesses offer works by streaming or dis-
playing them with an array of technologies?

Ms. PALLANTE. Yes. This is one of the issues I think that keeps
the leadership of the Copyright Office up at night. We are dealing
with multiple problems. We have an electronic interface for reg-
istration, but that is based on the paper-based system. In other
words, the paper system was transposed into an electronic inter-
face. We have yet to go to the next generation of really having the
real advantages of a 21st century digital system.

We also have a statute that was written in—well, enacted in
1976, written for 20 years prior to that, and it envisions a system
of analog works. So it envisions a process whereby you send us
works, we examine them, they are available for the Library’s collec-
tion.

Mr. NADLER. Does that statute need to be revised to account for
digital?

Ms. PALLANTE. I'm sorry?

Mr. NADLER. Does that statute—did you just imply that you are
mandated to do things in analog and that we should revise that to
allow for digital?

Ms. PALLANTE. I didn’t quite say that. What I said is that the
statute did not anticipate the tensions that we have now that
works are digital.

Mr. NADLER. Okay. I think you may have just answered part of
the next question, which is what are some of the improvements
that may be needed at the Copyright Office in the future?

Ms. PALLANTE. Yes. I think we really need to figure out, first and
foremost, what we want the registration system to be. So we may
not need the best possible quality of a work for purposes of exam-
ining it and keeping it safe for litigation purposes. That “best copy”
concept was designed for the Library of Congress so that it could
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preserve and have access to the best work available in the market-
place.

The Library has separate provisions, like every national library
in the world does, where it has the right to acquire copies of pub-
lished works for the national collection. That is different than reg-
istration copies.

What we have done in our copyright system, and it was done to
protect copyright owners, or at least to relieve them of the burden
of having to comply with dual systems, was say that if you register,
we will use those copies for purposes of the provisions regarding
the national collection.

I think where we are in the Copyright Office is do we now need
to kind of step back and maybe segregate those provisions? So the
registration system works for copyright owners and the public
record, and the Library has very clear regulations and statutory in-
struction about what it can and cannot acquire. And if it does ac-
quire digital works—and I wanted to say for a moment that the Li-
brary of Congress is an incredible cultural institution, and it has
actually preserved works that copyright owners have failed to pre-
serve over the years.

But assuming you want it to have access to digital works in the
future, we do need to have safeguards because we are talking about
copyrighted works.

Mr. NADLER. That was my next question. How will the Copyright
Office be able to meet the challenge of enhancing the security of
deposited digital works?

Ms. PALLANTE. We really need to apply our all-hands-on-deck on
this question. Operationally, we share servers with the Library,
and I don’t think we—well, I know——

Mr. NADLER. Is that a danger to the security?

Ms. PALLANTE. I think so. Nothing insidious and terrible has
happened, but it is certainly a risk. Again, it goes back to

Mr. NADLER. Should we consider severing your sharing that with
the Library, and would that be very costly?

Ms. PALLANTE. I think optimally we should have separate servers
for the registration system than the Library has for its other busi-
ness, yes.

Mr. NADLER. And do you have any—are we talking millions, bil-
lions, thousands?

Ms. PALLANTE. Well, here is the question that I grapple with.
What is the reasonable cost of a registration system if the copy-
right owner and the public are getting the kind of return that they
want? And if we are not charging $55 but we are charging——

Mr. NADLER. I'm sorry, you misunderstood my question. I am not
asking about the value. What is the magnitude—what would it cost
to give the Office a separate service from the Library?

Ms. PALLANTE. What would it cost as opposed to how to fund it
you mean?

Mr. NADLER. Right.

Ms. PALLANTE. I don’t know.

Mr. NADLER. What magnitude are we talking about? Millions or
a billion? Do we have any idea?
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Ms. PALLANTE. At a very high level in terms of modernizing the
Office, I think it is an investment of somewhere in the neighbor-
hood of $150 million.

Mr. NADLER. Over a time period.

Ms. PALLANTE. Of that, you could say half of that must come
from fees, do some public-private partnerships, be creative.

Mr. NADLER. And my last question, since I have the orange light,
how has the registration program been hurt by budget cuts and
early retirement packages?

Ms. PALLANTE. It has really been cut to the bone. We have huge
vacancies, and we have the kind of staff that requires several years
of training to get them to the point where they are applying the
law and the regulations and the Compendium accurately so that
courts and others can rely on it.

So they are really exhausted, and then they are dealing with an
electronic system that sometimes crashes, doesn’t work all the
time, and isn’t anywhere near the generation of services that copy-
right owners want.

Mr. NADLER. So we are talking about both operating and capital
costs there.

Ms. PALLANTE. Correct.

Mr. NADLER. Thank you very much.

Ms. PALLANTE. Thank you.

Mr. NADLER. My time has expired, Mr. Chairman.

Mr. CoBLE. I thank the gentleman.

The distinguished gentleman from Pennsylvania.

Mr. MARINO. Thank you, Chairman.

Good afternoon.

The U.S. Copyright Office was created in 1897, I believe. Then,
music was written on paper, and recorded music was listened to on
a phonograph, starting with wax records, so to speak.

Music creators and listeners use computers and mobile devices to
create, distribute, purchase, and listen to music. So could you
please tell me, would moving your Office into the 21st century cut
down on unnecessary litigation, and how?

Ms. PALLANTE. Yes, sure. Our role, I think, in the 21st century
is to have the most authoritative, accurate information about copy-
right ownership and licensing terms available anywhere, globally.
And if people can find that kind of information by clicking on a
record and getting the licensing terms and being sent to a private
registry, you begin to see how our role can really facilitate the li-
censing marketplace.

Mr. MARINO. The Copyright Office is not an agency or even a
sub-agency, and you do not report to the President; correct?

Ms. PALLANTE. Correct. I report to the Librarian of Congress.

Mr. MarINO. Okay. How would your Office in the United States
be seen internationally if your Office were independent, its own en-
tity?

Ms. PALLANTE. Well, I will say two things. In deference to all of
the Registers who have come before me and all of the talents that
they had, the Register position is recognized internationally. But
we have this system with our own interagency process where we
have people from PTO and elsewhere in the Administration really
leading the international discussions on copyright law because of
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our unique situation in terms of where we are seated. So presum-
ably we would have more authority and recognition if the position
were different.

Mr. MARINO. Could you give me an example, could you give us
an example of, if you need to do something in your Office, whether
it is equipment-wise, whether it is rearranging more space, any-
thing at all, what is the process you must go through?

Ms. PALLANTE. Well, again, we are a department of the Library
of Congress like every other department in the Library of Congress.
So for all of those kinds of infrastructure questions, they go
through central Library practices and processes.

Mr. MARINO. With all due respect to my colleagues at the Library
of Congress, which are fantastic because every time I need some-
thing they are on it just like this, but you are a copyright lawyer?

Ms. PALLANTE. Yes.

Mr. MARINO. An intellectual property lawyer?

Ms. PALLANTE. Yes.

Mr. MARINO. You are—I am making an assumption here—and I
think it is rather accurate. You are the expert over there, but yet
you have to go through an unorthodox chain to even make your of-
fice operate back in the 19th century standards; correct?

Ms. PALLANTE. Yes. Another way to look at that—I think about
this a lot, as you might imagine—there is no position in the govern-
ment like the Librarian of Congress. It would be a little bit like
having the head of the Patent Office also run the Smithsonian In-
stitution. Constitutionally, that is the situation that you have. And
I would say for almost 120 years, it served the Nation fairly well.

What we are experiencing now is an explosion of the prominence
of the copyright system. So I understand this to be about what is
best going forward.

Mr. MARINO. Well, no matter where we go today, no matter
where we go today, my kids, my mother, who is 82 years old, car-
ries one of these and does all kinds of things on it, and you are still
in a position where you are looking at documents.

So I am speaking on, I think, behalf of a lot of my colleagues.
You need to be brought into the 21st century. You need to be an
independent entity. You are part of the executive branch, and I
think your job is so important and you have done such a fantastic
job, as your predecessors have done, I think you should report to
the President. With your ability and your foresight, I am sure you
could take that Office into the 22nd century for us.

So, thank you, and I yield back.

Ms. PALLANTE. Thank you, Mr. Marino.

Mr. CoBLE. I thank the gentleman.

The distinguished gentleman from Michigan, Mr. Conyers.

Mr. CoNYERS. Thank you, Chairman Coble.

We have appreciated you coming before us and explaining your
circumstances.

Ms. Pallante, in your written testimony, you mention a 7 percent
decrease in the Office’s budget since 2010. What effect has that had
on the ability of the Office to fulfill its duties, and are there other
financial constraints that you believe are limiting the Office from
running more effectively?
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Ms. PALLANTE. Thank you, Ranking Member Conyers. We imme-
diately—one of the first things I experienced as Register right after
my appointment was to do an early-out buy-out to move people into
retif?ement, for people who were willing to do that, to reduce the
staff.

I will say, that is not necessarily a terrible thing to go through
because we have lot of people who worked for decades in the Li-
brary of Congress and in the Copyright Office, and it creates the
opportunity after those good years of service to rethink positions,
digital positions instead of, say, cataloguers.

The problem is we can’t replace them because we don’t have the
budget to fund them, and we are really, really small. I think we
are smaller than we have ever been in modern times. The irony for
us is that we are busier than we have ever been.

Mr. CONYERS. So creating a more aggravated problem. Well,
since 2008, the Copyright Office has moved into an electronic reg-
istration system. How has that worked out, and what needed im-
provements might there be required?

Ms. PALLANTE. Yes, that was a big moment for the Copyright Of-
fice. It wasn’t on my watch. I was still in New York in the private
sector. But I think our issue is that we haven’t moved past it. That
was a good foundational first-generation system. We haven’t gotten
to recordation. That is still paper-based. And we haven’t made the
registration system truly interoperable, meaning that we can’t nec-
essarily have people send us deposits of their works because we
can’t accept them because our system won’t handle them. We don’t
connect through metadata to ASCAP or BMI or SoundExchange or
other registries.

Mr. CONYERS. So what do they have to do?

Ms. PALLANTE. We need to rethink the whole thing, drawing on
the tremendous expertise of the copyright community from here to
California and back.

Mr. CONYERS. What has the Office done to rectify current issues
with recordation, and what are the major concerns thereto?

Ms. PALLANTE. Okay. So we have done everything we can do
without money. We ran numerous public processes, asking people
what the system should look like in the future. We had dozens and
dozens of meetings. We had three public hearings, one in New
York, one in L.A., and one in Silicon Valley. We assigned to the
first Abraham Kaminstein Scholar in Residence—which is a pro-
gram we started based on one of the Registers who presided over
the 76 work leading up to that Act—the task of really thinking it
through as a scholar, and he is finalizing his report. And now we
have options, and the question is how to get to a strategic plan
given budget cuts, but also the infrastructure that we have, and do
you want to invest in it the way it stands currently.

Mr. CoNYERS. Well, we know that you need help fast. What do
youd‘s?ee is going to happen if you don’t get the funding that you
need?

Ms. PALLANTE. Well, there is already a significant gap between
our services and the way the copyright marketplace actually oper-
ates, so obviously that gap will grow. I will also say, though, as
kind of the head of the staff of the Office—this sounds like a weird
term—we cannibalize our staff, right? The same people do every-



48

thing. They register, but then they are writing a compendium that
is 1,200 pages long. They are running trade negotiations with
USTR, helping Congress, writing significant regulations, and we
just aren’t big enough and we don’t have the depth of experience
that we need.

Mr. CoNYERS. Thank you very much for your candor.

Ms. PALLANTE. Thank you, sir.

Mr. CoNYERS. Thank you, Mr. Chairman. I yield back.

Mr. CoBLE. I thank you, Mr. Conyers.

The gentleman from California, the distinguished gentleman, Mr.
Issa.

Mr. IssA. Thank you, Mr. Chairman.

Boy, I'll tell you, hearings like this let us know how long it takes
to do anything here on Capitol Hill.

Let me run through a couple of quick questions. I think the pub-
lic and all of us want to sort of make sure it is in the record.

Currently, if I write a book, I can send two copies of the book
to you on paper, and you will take them, and then I have a copy-
right; right?

Ms. PALLANTE. Correct. You have enhanced protection, in fact.

Mr. IssA. Yes, or I can do nothing and I have a copyright. Is that
right?

Ms. PALLANTE. Correct.

Mr. IssA. What do you do with those two books?

Ms. PALLANTE. We have a repository by regulation, or the Li-
brary has the ability to inspect and acquire those deposits and then
use them under applicable law.

Mr. IssA. Okay, which means

Ms. PALLANTE. That is statutory.

Mr. IssA. Which means I can check out one of those two books
because it is my library, after all.

Ms. PALLANTE. Yes.

Mr. IssA. Or all of our library.

Ms. PALLANTE. The Library of Congress has arrangements with
other libraries and is the——

Mr. IssA. So for a little over 100-and-some years, this has been
kind of how it works. You send your two books in, and Congress
can get smarter, and you have the capability. There was a time
when you had to send them in to have a copyright. Works that
were not sent in simply enjoyed no copyright protection. When did
that change?

Ms. PALLANTE. Yep, they went into the public domain. We moved
to that system for international compliance purposes, or to become
more internationally harmonized, with the 76 Act. That was a sea
change for the United States.

Mr. IssA. So basically we took those things which people wanted
to protect and turned it into everything is protected.

Ms. PALLANTE. That is one way to look at it, for sure.

Mr. IssA. And this is interesting because we did it in harmony
with the rest of the world that normally doesn’t respect these
things very well. So, always interesting.

And you already stated that we haven’t come into the digital age
particularly well because if I want to make sure that you have cop-
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ies of everything digitally, every day, every newspaper, et cetera,
et cetera, you are not prepared to accept those.

Ms. PALLANTE. It is difficult.

Mr. IssA. Well, “it is difficult” is an interesting thing. We say
that a lot in Washington. If the Wall Street Journal and 400 other
newspapers tried to send you, either on paper or digitally, one copy
digitally, two copies on paper every day, you couldn’t handle them,
could you?

Ms. PALLANTE. Well, we don’t handle them well. We accept them.
We register them. But here is where we are going with our——

Mr. IssA. Look, I saw Indiana Jones and the Raiders of the Lost
Ark. They accepted the Ark, too, in that movie, and they have their
best people working on it. [Laughter.]

Ms. PALLANTE. That’s right.

Mr. IssA. We are here today because you represent the most ar-
cane part of government in many ways.

Ms. PALLANTE. Thank you.

Mr. IssA. We budget one part. We have you report to somebody
who, in fact, doesn’t really have the same mandate, while over at
the Department of Commerce we have the primary oversight that
we do, which is the Patent and Trademark Office.

Now, I am not going to put you on the spot, but hypothetically,
if we harmonized the functions of the PTO and harmonized your
functions in some acceptable way, wouldn’t that enhance the effi-
ciency of dealing with digital and non-digital media, dealing with
copyright, trademark, patent and, if you will, the potpourri if evolv-
ing intellectual property?

Ms. PALLANTE. I think so, yes.

Mr. Issa. Wouldn’t it also harmonize or improve, assuming that
they all worked together, what happens when there is an alleged
copyright violation and people want to get to justice? You don’t
have administrative law judges, do you?

Ms. PALLANTE. No.

Mr. IssA. They do, don’t they?

Ms. PALLANTE. We don’t have enforcement authority of any kind.

Mr. IssA. So we are dealing with 1897 thinking even after a 1976
enhancement which, by the way, there was an Internet then, it just
wasn’t available to anybody in the public.

So just to wrap up, budget is always a problem, but you are not
even beginning to be positioned to handle well the absorption, the
cataloging, the referencing and the searching of the media being
produced in the United States, let alone the rest of the world.

Ms. PALLANTE. I am afraid that is accurate.

Mr. IssA. And in a digital age, if we are going to protect copy-
right and we are going to make, if you will, works available to the
public, both of those have to change.

Ms. PALLANTE. Yes.

Mr. IssA. Now, let me close with just one question because every-
one is talking about, well, maybe we ought to just move you to
PTO. But let’s ask one question, because I think it is more complex
than that.

Isn’t it true that the function of the Library of Congress to en-
hance and make available for education and informational pur-
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poses to the United States and ultimately the world, that is a man-
date that the Librarian has?

Ms. PALLANTE. Yes.

Mr. IssA. And yours is, of course, the protection. Don’t we have
to modernize both of them, the availability that the Librarian has
and the systems for protection, including metadata that allows for
searches? Aren’t those both things that have to be done on this
Congress’ watch?

Ms. PALLANTE. Yes, I think that is an excellent way to state it
and a very fair way to state it for the Library. They need to be a
21st century institution as well. They are a leader among cultural
institutions.

Mr. IssA. Thank you, Mr. Chairman. I think we have outlined
some of the problem.

Mr. CoBLE. I thank the gentleman from California.

The distinguished gentle lady from California, Ms. Chu.

Ms. CHU. Thank you, Mr. Chair.

I think most people are surprised and perplexed when they learn
that our Nation’s Copyright Office is housed under the Library of
Congress because your missions are very different. The Library is
focused on preservation, while the Copyright Office is focused on
recording and registering works and, most importantly, instituting
legal and economic rights protections, and your technical needs are
so different because the Library is that of preservation, whereas
your Office functions like a 24-hour business that intersects with
the global marketplace. And I have been astounded to learn of the
implications of this.

First, you, the Register, are authorized to establish regulations,
but such regulations are subject to approval by the Librarian,
whose specialty is not copyright.

Secondly, you are able to collect fees, but you have no control
over what happens with those fees. In fact, they are managed by
the Library staff.

Thirdly, on security, the Copyright Office should be ensuring the
security of works, including digital works, but the mission of the
Library is to share works with the public.

And finally, there is the issue of the appointment and authority
that you have. Similar positions such as yours, the Intellectual
Property Enforcement Coordinator and the Executive Director of
the Patent and Trademark Office, this is a presidential appoint-
ment and you report to the President. They report to the President.
But instead, your position is appointed by the Librarian and you
report to the Librarian.

So can you talk about these specific challenges and how they im-
pede your desire to make the Copyright Office thrive in a digital
economy and support a modern copyright system?

Ms. PALLANTE. Yes. Thank you for those questions.

I will say this. Everything that you set forth is true and was rel-
atively without incident for a long time, decades, didn’t cause any
harm. I think, again, we are now seeing kind of growing pains and
natural tensions between the Library as a library and the Copy-
right Office as the copyright system of the United States.

So I do feel like we are at a point where there either have to be
safeguards put in place within the current institution or you really
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need to think on this Committee about new paradigms, maybe
some of the things that you were discussing earlier.

Interestingly, the IPEC was created recently, right? In 2008. And
the Under Secretary in the mid-"90’s. Those positions intersect with
the Register’s authority by statute, but you are correct that they
are much higher elevated than the Register position is.

I think what you are really asking me is who is the head of the
copyright system, and the truth is the Librarian of Congress is the
head of the copyright system for purposes of the Constitution. The
Register works under the general direction and supervision of the
Librarian. So there are many duties in the Copyright Act that say
“the Register shall,” but at the end of the day it is really your Li-
brarian, all of your Librarians back to 1897, who have had respon-
sibility for the system.

Ms. CHU. And so to be specific, I brought up the example of regu-
lations that are written.

Ms. PALLANTE. Yes.

Ms. CHU. These, and security of works. Could you——

Ms. PALLANTE. I don’t know if this is so different from agencies
outside of the IP space, but basically the expert in the agency and,
in turn, my experts on my staff conduct rulemakings, prepare regu-
lations. We work under the APA, by statute. The Library doesn’t.
But I send them to the Librarian for signature, and he has to ap-
prove them. So it really isn’t just a rubber stamp, and that is how
it works.

There could potentially be a conflict in the future. We haven’t
had that, really, to date. So I think, again, if we are talking about
the future, that might be a better way to think about these issues.

For example, if the Register were to say I don’t think we should
be accepting digital deposits without copy controls in the registra-
tion system because it is a conflict for the statute and for the peo-
ple registering, technically the Librarian has a right to say “that
is what I want.”

Ms. CHU. In fact, can you guarantee the security of digital works
right now?

Ms. PALLANTE. No, because we don’t have—well, I can’t. I don’t
have control of the IT system. My avenue for that is to make the
case internally. And in defense of the Library of Congress IT de-
partment, they are doing a lot of different things. We are not their
only client or customer.

Ms. CHU. And what are the implications of not having control
over your own fees?

Ms. PALLANTE. It is a legal question. People are paying us for
services, and that money is routed through centralized IT systems.
So on the one hand, you have synergies. On the other hand, you
don’t have control of the product that you are delivering for those
fees. So what stakeholders have said to me is that they—I mean,
we are talking about some stakeholders who invest tens of millions
of dollars in their copyrighted works. So a $55 fee is not a big deal
for them, and I think if they were getting the kind of service that
they want, and the security and confidence that they want, they
would pay more, and I think our fees are too low for those kinds
of copyright owners.

Ms. CHU. Thank you.
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I yield back.

Mr. CoBLE. I thank the gentle lady from California.

The distinguished gentleman from North Carolina, Mr. Holding.

Mr. HOLDING. Thank you, Mr. Chairman.

Ms. Pallante, thank you for being here. I think either in your tes-
timony or in response to a question, we were talking about the Of-
fice functioning as the principal advisor to Congress on copyright
law and policy, both domestically and internationally. And you also
have a duty as the Copyright Office to provide information assist-
ance to other Federal departments and agencies and the Judiciary
on copyright law.

So with all of the happening issues in copyright law, I was won-
dering how many lawyers do you have assigned to these discrete
tasks and what percentage of your work is this duty that you have
to provide advice to us and others?

Ms. PALLANTE. It is a huge percentage of the work right now be-
cause you have had 16 policy hearings in the last couple of years.
We have 18 lawyers in the legal departments. A couple of people
are actually lawyers and the heads of other departments. But the
people doing the legal and policy work number about 18. That is
not enough, and we have a particularly acute need for very experi-
enced copyright lawyers who can run the kinds of significant public
rulemakings and discussions and policy studies that we are respon-
sible for.

We do everything. Regulations alone could keep that number of
lawyers constantly engaged, and that doesn’t count getting on a
plane and going to Vietnam to help the USTR negotiate a Pacific
Rim trade agreement. It doesn’t include meetings at WIPO, where
we are required to be. It doesn’t include thinking through the legal
implications of the things you are asking me about, fee structures
and technology. So, we don’t have enough people.

Mr. HOLDING. Right. Are you able to supplement that at all?

Ms. PALLANTE. Again, we are really good at trying to do things
with no money. We have gotten really good at it in the last couple
of years.

We created a couple of programs to supplement our staff with
short-term costs, as opposed to long-term staffing costs. One is the
Kaminstein Scholar in Residence that brought a scholar to us for
a year. We will now try to get another scholar to come. That helps
immensely because they are extremely capable and talented and
quick and can do all the kinds of deep thinking that we need.

We created the Barbara Ringer Honors Program. We got hun-
dreds of applications. We just a couple of weeks ago started our
first two Ringer Fellows, one from New York and one from Chicago.

We created a Copyright Matters program to kind of bring people
into the Office to help us think about marketplace issues. Chair-
man Goodlatte has spoken at that. We have had artists. We have
had presentations on fair use.

And finally, we created a research partnership with law schools,
and our first success with that was Stanford Law School, where
two classes in a row under the tutelage of Professor Paul Goldstein,
who is a giant in the field, worked on some of our recordation chal-
lenges.
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So we are trying every which way to bring in talent and support
to supplement.

Mr. HOLDING. Right. Mr. Marino brought up the issue of pre-
cisely where the Copyright Office sits in the structure of govern-
ment and who it answers to ultimately. I was wondering, with the
very important role that you play as an advisor to Congress and
the other agencies on copyright law, is the stature of the Copyright
Office within the structure of the government sufficient? Does it
impact your leadership role as you are trying to foster our Amer-
ican copyright system?

Ms. PALLANTE. Well, that is a big question. Again, I think over
the decades, prior to this recent period that we are in, the Register
was given a lot of deference. But you created two positions that
now are intersecting in copyright policy in the past 20 years. One
is the IPEC, and one is the Under Secretary for Commerce, which
is the head of PTO. It is a complicated structure because the PTO’s
statute says the head of the Patent Office must confer with the
Register on copyright policy issues.

But I think what you are asking me is, is the head of the Copy-
right Office at the upper echelons of the Federal Government in the
Administration like these other positions?

Mr. HOLDING. Yes.

Ms. PALLANTE. The answer is clearly no.

Mr. HOLDING. Do you have a seat at every table that you want
to sit at to influence policy?

Ms. PALLANTE. And many stakeholders have said that to us, and
we don’t take it personally, but the answer, of course, is we are not.

Mr. HOLDING. And how does that inhibit you carrying out the re-
sponsibilities that you think Congress has vested you with?

Ms. PALLANTE. I think we are not in the room all the time, right?
We are not leading the delegations as the substantive agency. We
are not necessarily in all of the discussions of the Administration.
We are a little bit confused about which branch of government we
are in following this IBS-CRB case that came down and said all of
our functions are executive branch.

So I think it is a complicated structure, and to be fair to my staff,
I think people make it work at the staff level across this inter-
agency process, but nobody really understands it.

Mr. HOLDING. And if, indeed, which I think you are part of the
congressional branch, the legislative branch, whether or not there
is a fiduciary responsibility or not, we have that. But perhaps we
in the legislative branch are not being adequately represented be-
cause of your exclusion from some of these tables where policy is
being made.

Ms. PALLANTE. It is a fair point.

Mr. HOLDING. Thank you.

Thank you, Mr. Chairman.

Mr. CoBLE. I thank the gentleman from North Carolina.

The distinguished gentleman from New York, Mr. Jeffries, is rec-
ognized for 5 minutes.

Mr. JEFFRIES. Thank you, Mr. Chairman.

And thank you, Ms. Pallante, for your presence here today, as
well as for your leadership.
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I think I want to pick up where my colleague left off and ask you
about the recent IBS v. Copyright Royalty Board case. I believe you
are familiar with the case. You referenced it in your written testi-
mony; correct?

Ms. PALLANTE. Correct.

Mr. JEFFRIES. And the case involved a decision by the D.C. Cir-
cuit, I believe, that held that in promulgating copyright regula-
tions, setting rates and terms, the Library of Congress is undoubt-
edly a component of the executive branch. Is that correct?

Ms. PALLANTE. That is what the case says.

Mr. JEFFRIES. Now, it was already a complicated mix related to
your structure, as discussed during this hearing. How does this de-
cision impact what was already a complicated situation? How do
you interpret the decision, and what guidance can you provide to
us as to how we should interpret the decision and what it means
in terms of how we move forward?

Ms. PALLANTE. Thank you. I think it is a fairly significant deci-
sion. On the one hand, it confirms that the Library of Congress is
like no other agency in the Federal Government in that it is clearly
a hybrid agency. You have the copyright functions, clearly in the
court’s opinion, being executive branch in nature; and then you
have, for example, the Congressional Research Service, which can
only be legislative, in the same agency. As I said earlier, I think
you have this position where the Librarian of Congress has really
kind of an incredibly Herculean job where you are running Library
functions, legislative functions, and then also executive branch
copyright functions.

You are right that these issues are not new. One of the things
that is very interesting to me is that from 1802 to 1897, the Librar-
ian of Congress was not a Senate-confirmed position. It was when
Congress in 1897 formalized the copyright system within the Li-
brary that Congress—and it is very interesting to go back and read
this, speaking about constitutional issues that have now popped up
again—said these issues must be constitutionally correct. They
must flow constitutionally so that the Librarian of Congress must
be Senate confirmed. The copyright system affects the legal rights,
economic interest of those who rely on it.

Mr. JEFFRIES. Right. Well, the copyright system, in fact, or Con-
gress’ power to legislate copyright and intellectual property indeed
stems from Article 1, Section 8, Clause 8, the United States Con-
stitution, which is, I gather, why the Judiciary Committee has ju-
risdiction over this very important area of law.

Now, you mentioned in your testimony that the agency finds
itself in a situation where copyright issues have become increas-
ingly complex, and at the same time our resources have become in-
creasingly strained, a very difficult situation to be in. Could you
clarify what has increased the complexity of the copyright land-
scape?

Ms. PALLANTE. Well, the digital revolution has made it more
complex. And so where people used to, in the chain of commerce,
work with analog physical items, CDs and books and DVDs, they
are now getting their content on mobile devices and digital plat-
forms. So copies may not be involved.
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It may or may not be a generational thing as well. I happen to
have teenagers. They don’t want to own anything. They just want
access to it. So it is this real focus on display and access and
streaming, making the public performance right arguably more im-
portant in the future than the reproduction rights and distribution
rights have ever been. So we have all of that coming into the mix.

Then that requires us in our registration system to also make
those shifts. How do we examine a work that is really only made
available to the public through streaming?

Mr. JEFFRIES. Given the increased complexity as you have laid
out, and I think in a manner that is shared by a significant num-
ber of people in this institution, clearly in my view that suggests
that we have got to look at providing the agency with the resources
needed to deal with an increasingly complex landscape.

But does the complexity also suggest, in your view, that it is rea-
sonable for us to take a hard look at what an appropriate structure
would be in the 21st century?

Ms. PALLANTE. I think you have to, and I appreciate the ques-
tion. I will say it this way. A 21st century legal framework requires
a 21st century agency, and the structure, the budget, the IT, the
principal duties, the stature, all of those come into play as you look
at the question, I think.

Mr. JEFFRIES. Thank you very much.

I yield back.

Ms. PALLANTE. Thank you.

Mr. MARINO [presiding]. Thank you.

The Chair now recognizes the congresswoman from California,
Ms. Lofgren.

Ms. LOFGREN. Thank you, Mr. Chairman.

And thank you, Madam Register. It is good to see you.

Ms. PALLANTE. Thank you.

Ms. LOFGREN. As we are enmeshed in this sixth tri-annual re-
view, it just reminds me of Congress’ obligation to reform Section
1201 to prohibit not only infringing action and to not tie up inno-
cent use. I think in a way we have had an opportunity to do—“ex-
periment” isn’t the right word, but to see what happens when le-
gitimate content is offered and pirated content is available. The
public goes to the lawful content. I mean, there are always some
outliers, but in overwhelming numbers that is what the public
wants to do, and I think that is something we didn’t know for sure,
but I think it is a very welcome discovery.

I think we have also seen that when we don’t too tightly tighten
up the circumvention, we promote innovation. You take a look at
the app market, for example. It has just exploded in terms of cre-
ativity when we have not tamped down, as you could have using
section 1201.

So I think it is certainly not your responsibility. It is our respon-
sibility to make sure we go after infringement, but that we do not
squash technological innovation that has nothing to do with in-
fringement.

It is like a broken record. I have been saying that for more than
a decade. But it is time for us really to do that, and I think the
facts and the developments prove that we don’t have to be afraid
of doing that.
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Just a couple of quick questions. In the Notice of Inquiry that
your office released yesterday, I was surprised honestly to see the
intent to require separate petitions for each type of wireless
device—tablets versus readers versus hotspots versus smart
watches—and even a distinction between different kinds of wireless
and connected e-readers and tablets. It strikes me that this is
wrong.

Now, by dividing or subdividing wireless devices into different
categories, it seems the government would be protecting not copy-
righted work but business models, and that is not our job. Our job
is to provide protection to material that is protected under copy-
right. It is not to pick winners and losers among business models.
So I have a deep concern about that. There was a huge uproar, as
we know, about the ruling last year on not unlocking cell phones.
The Committee has even addressed that, although not as success-
fully I think as we had hoped. I think we are getting potentially
into a much bigger uproar if we go into distinctions between dif-
ferent kinds of readers and the like.

Then the second question—and you can answer them both to-
gether—the timeline given in yesterday’s notice I think needs re-
view. You mentioned the role of law schools and law clinics, and
I think it is a good sign, actually, and Stanford is not in my district
but it is 10 minutes out, and it is a great group of young students.

The timeline as published in the notice has everything due at
Christmas, and the law clinics that are heavily supported by stu-
dents are going to be adversely impacted by that timeframe, and
I am wondering if we couldn’t revisit that because the students, ei-
ther they are not going to have a break or they won’t be around
or it is going to be an insane type of workload that we are putting
on them. It is 45 days after the notice of rulemaking. I think we
need to revisit that, and I would welcome your comments on both
of those questions.

Ms. PALLANTE. Yes, sure. Thank you. I would just say on the last
question, we frequently extend deadlines once we publish them,
usually when a few stakeholders call and say what you just said.
The timeline was orchestrated working backwards from when it is
due.

Ms. LOFGREN. I understand. But if I could, on that point——

Ms. PALLANTE. Sure.

Ms. LOFGREN [continuing]. From the students’ point of view,
knowing there is an extension later isn’t going to help them.

Ms. PALLANTE. Yes. No, I understand.

Ms. LOFGREN. They need to go to the max doing all-nighters
while their exams are due, unless they know it is going to be ex-
tended.

Ms. PALLANTE. And we obviously want fresh, young, talented stu-
dents participating. I hear your point. So I will talk to my General
Counsel’s Office and we will look at the timeline.

On the first point, it is interesting. We spent a lot of time talking
to everybody who has participated in this proceeding over the past
decade, and consulted with the Administration about how to do it
better than it has been done before, and a number of changes were
made with that in mind.
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The subdividing of the different categories was intended to create
a better record because the lack of a good record was our problem
in the last round, and we were trying to get people to focus on
what the evidentiary standards would have to be. So it doesn’t nec-
essarily preclude us from finding that there are multiple devices
and categories that will have like treatment in the end. But the in-
flen‘ii was to do something to improve the situation, not to make it

arder.

Ms. LOFGREN. I guess I don’t understand that, and perhaps you
can fill in later with me. But if you take a look on page 55689, it
talks about petition proposing a general exemption for all wireless
devices or all tablets. It is difficult to support, in contrast with tab-
let computers, e-book readers. It just seems to me that from a Sil-
icon Valley point of view, that doesn’t make any sense at all to me.

Ms. PALLANTE. I could see how it wouldn’t make sense from a
technology perspective. We have this factor in the statute that re-
quires us to look at actual markets, not giant markets but par-
ticular markets. So to your more general point, the 1201 rule-
making is from 1998, and we are trying to fit it into——

Ms. LOFGREN. I understand that. I love Bob Kastenmeier when
he wrote the Act in ’76, he didn’t have to deal with some of these
issues. But the fact is, in terms of markets, whether I have my
Kindle, whether I have my iPad with my Kindle app, whether I
have my Kindle app on my phone or my Galaxy phone, it really
doesn’t matter.

Mr. COBLE [presiding]. The gentle lady’s time has expired.

Ms. LOFGREN. Thank you, Mr. Chairman. I would like—I would
hope that we could follow up with this because we are likely going
to have the same ugly explosion and public outcry that we had last
year on phone unlocking. It would be nice to avoid that.

Mr. CoBLE. I thank the gentle lady.

This concludes today’s hearing.

I want to thank the Register again for having served as our only
witness today. We appreciate it very much.

I want to thank those of you in the audience. Your presence indi-
cates that you have more than a casual interest in this matter, and
I thank you all for having attended as well.

Without objection, all Members will have 5 legislative days to
submit additional written questions for the witnesses or additional
materials for the record.

This hearing stands adjourned.

[Whereupon, at 3:27 p.m., the Subcommittee was adjourned.]
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The Congress shall have Power ... To promote the Progress of Science and
useful Arts, by securing for Limited Times to Authors and Inventors the exclusive
Right (o their respeciive Wrilings and Discoveries.

United States Constitution, Article I, Section 8, Clause 8

INTRODUCTION

The Subcommittee on Courts, Intellectual Property and the Intemet will conduct an oversight
hearing on the U.S. Copyright Office (Office) on Thursday, September 18, 2014 at 2:00 p.m. in
Room 2141 of the Rayburn House Office Building.

1. PURPOSE

This hearing will require the Register of Copyrights and Director of the Copyright Office to appear
before the Subcommittee and address concerns that relate to the Office’s performance (and its
ability to continue to properly perform) its statutory and related responsibilities under the
copyright law.! The hearing will focus on the Office’s progress and operations and provide the
Subcommittee the opportunity to begin considering strategic opportunities and challenges that
relate to the need to transform the Office into a 21 Century Digital Copyright Office.

2. BACKGROUND
2.1 The U.S. Copyright Office

The Judiciary Committee is responsible for oversight of the administration and operation of the
U.S. Copyright Office. The Committee exercises oversight and legislative jurisdiction over the

1 Title 17 of the United States Code.
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Office’s administrative activities, legal authorities, programs, expenditures, resources and
structure. In this regard, the Committee’s ultimate goal is to ensure the Office is appropriately
designed and fully equipped to properly administer the copyright laws enacted by Congress.

In 1897, Congress organized the Office as a separate department within the Library of Congress.
At that time, Congress authorized the appointment of a Register of Copyrights to ensure the
functions and duties of the Office were appropriately prioritized, faithfully pursued and properly
administered.

In addition to overseeing the registration and recordation functions of the Office, Congress vested
in the Register critical legal and policy functions that relate to copyright law and related matters.
The general responsibilities and organization of the Office are delineated in Chapter 7 of title 17
and specifically described in Section 701, which follows:

17LS CODE§ 70 - THE COPYRIGHT OFFICE: GENERAL RESPONSIBILUTIES AND ORGANIZATION

(a) All administrative functions and dutics under this title, except as otherwise specified, are the responsibility of the
Register of Copyrights as director of the Copyright Office of the Library of Congress. The Register of Copyrights,
logether with the subordinale olficers and employees of the Copyright Olfice, shall be appointed by the Librarian of
Congress, and shall act under the Libranan’s general direction and supervision.

(b) In addition to the functions and dutics sct out clsewhere in this chapter, the Register of Copyrights shall perform
the lollowing functions:

(1) Advise Congress on national and inlernational issues relating Lo copynight, other matlers arising under this title,
and related matters.

(2) Provide information and assistance to Federal departments and agencies and the Judiciary on national and
international issucs relating to copyright, other matters arising under this title, and related matters.

(3) Participate i mectings of international intergovermmnental organizations and mectings with forcign goverument
olTicials relating o copyright, other matlers anising under this title, and related maltters, including as a member of
United States delegations as authonzed by the appropriate Executive branch authority.

(4) Conduct studies and programs regarding copyright, other matlers anising under this title, and related matlters, the
admimistration ol the Copyright OlTice, or any [unction vested in the Copynght Office by law, including educational
programs conductled cooperatively with foreign inlellectual property oflices and international intergovernmental
organizations.

(5) Perform such other functions as Congress may dircct, or as may be appropriate in furtherance of the functions and
dutics specifically set forth in this title.

(¢) The Register of Copyrights shall adopt a scal to be used on and after January 1, 1978, to authcaticate all certified
documents 1ssued by the Copyright Office.

(d) The Register ol Copyrnights shall make an annual report to the Libranian of Congress ol the work and
accomplishments of the Copyright Office during the previous fiscal year. The annual report of the Register of
Copyrights shall be pubhshed separately and as a part of the anmual report of the Librarian of Congress.

(e) Except as provided by section 706 (b} and the regulations issued thereunder, all actions taken by the Register of
Copyrights under this title are subject to the provisions of the Administrative Procedure Act of June 11, 1946, as
amended (c. 324, 60 Stat. 237 title S, United States Code, Chapter 5, Subchapter IT and Chapter 7).

(f) The Register of Copyrights shall be compensated at the rate of pay in effeet for level IIT of the Excoutive Schedule
under section 3314 of title 3. The Librarian of Congress shall establish not more than four positions [or Associate
Registers of Copynghts, in accordance with the recommendations of the Regisler of Copyrights. The Libranian shall
malke appointments to such positions after consultation with the Register of Copyrights. Each Associate Register of
Copyrights shall be paid at a rate not to exceed the maximum annual rate of basic pay payable for GS—18 of the
General Schedule under section 3332 of title 3.
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In sum, the Office’s statutory functions and duties include: domestic and international policy
analysis; legislative and policy formulation support to Congress; legal expertise and litigation
support; support to the judiciary and executive branch agencies (including significant efforts on
trade and anti-theft initiatives); participation on U.S. delegations in meetings with foreign
governments or private parties; attendance and participation at intergovernmental meetings and
other international events; providing copyright education and training to officials from developing
countries; responding to public inquiries; and providing information and related education to the
public.

Today, the Office has approximately 360 full time employees’, the majority of whom examine and
register hundreds of thousands of copyright claims in books, music, movies, software,
photographs, and other works of authorship each year.

The Office’s registration system and the companion recordation system constitute the world’s
largest database of copyrighted works and copyright ownership information. The Office’s primary
functions are to examine and register or deny copyright claims filed by authors and other copyright
owners, and to record transfers of copyright ownership and other documents pertaining to
copyright. The Office is required to maintain and provide up to date records and indexes of these
major functions,’

The Office also administers several compulsory licenses* that manage and disperse private funds,
which are, in essence, held in trust by the government. This includes funds that pertain to copyright
owners’ rights in programming on broadcast television signals retransmitted by cable operators
and satellite carriers.

As suggested above, the Office works regularly with the Department of Justice, the Department of
State, the Office of the U.S. Trade Representative, and the Department of Commerce, including
the Patent and Trademark Office. By statute’, the Register of Copyrights is a member of the
interagency intellectual property enforcement advisory committee chaired by the U.S. Intellectual
Property Enforcement Coordinator ( IPEC ).

The Office maintains and provides records and other information about copyright law and the
Office’s regulations, practices, and procedures for public use. Finally, the Office provides
substantial support to the Library of Congress by obtaining and making available copies of works

2 The Office has an authorized ceiling of 439 employees. This number does not include 24 employees in the
Licensing Division and the Copyright Royalty Board, whose positions are supported by non-appropriated funding.

3 Scction 705 of title 17.

4 Scctions 111, 119 and 122 of tatle 17 that govern the authority to retransmit copyrighted programuning by cablc and
satellite companies.

5 The Prioniizing Resources and Organivation for Inlellectual Properly Actof 2008, which was a bipartisan effort ol
this Committee and originated in this Subcommillee, Pub. L. 110-403, tit. TIT, 122 Stat. 4256, 4264. 15U.S.C. § 8111
(@), BY3).

5
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for the Library’s collection and library exchange programs.®
22 The Register of Copyrights and Director of the U.S. Copyright Office

The Register, Maria A. Pallante, was appointed” by the Librarian of Congress, Dr. James H.
Billington, on June 1, 2011 as the 12" Register in the history of the United States. In one of her first
public acts in that capacity, Ms. Pallante testified before this Subcommittee where the
then-Chairman and current Chairman of the Judiciary Committee publicly discussed the
importance of the office of the Register providing “leadership ... at a time of great challenge and
transition” for copyright law. The Chairman and the Register also discussed the significance of one
of the Register’s first public acts being to “continue the tradition of having the Register serve as the
principal advisor to the Congress on matters of copyright policy.”®

2.3 Scope of the Hearing and Recent Office Activity

Priorities and Special Projects of the United States Copyright Office

On October 25, 2011 - shortly after Ms. Pallante became Register, the Office published the
Priorities and Special Projects of the United States Copyright Office,” which identified seventeen
priorities in policy and administrative practice and ten special projects for the Office. In the
Executive Summary, the paper noted the importance of “promoting and disseminating American
works of authorship and in sustaining large and small businesses in the information, entertainment,

6 Pursuant to authority in Scction 704 of title 17. The estimated annual value of these additions to the Library 's
collection 1s $30 million.

7 The appointment announcemert 1s available at hitp://copynght. gov/aboul/leadership/appt-bio-pallante.pdl

8 See printed pages 6-7 of pdf available at

http://judiciary . house.gov/_files/hearings/printers/1 12th/112-77 66614 PDF

Mr. Goodlatte. Our first witness is Maria Pallante, the 12th appointed Register of Copyrights in the history of the
United States. Perhaps I should allow that to sink in for a moment. For those of you who haven't heard the news. The
Librarian of Congress, Dr. Jamnes H. Billington, formally appointed Ms. Pallante as Register in a penmanent capacity
loday.

Ms. Pallante takes over leadership of the office al a tinie of greal challenge and transition.

Her immediate predecessor, Marybeth Peters, served as Register for 16 years and devoted more than 45 years to public
service.

‘We are pleased to share this momentous day with Ms. Pallante and honored that one of her first public acts as Register
will be to continue the tradition of having the Register serve as the principal advisor to the Congress on matters of
copyright policy.

Ms. Pallante. Thank you very much, Mr. Chairman. [ am deeply honored by Dr. Billinglon's appointment loday and it
is a privilege lo begin my lenure as Register by appearing before this Subcommillee.

Marybeth Peters left behind a tremendous legacy, and it is my goal to continue her work and to build the premier
copyright registration system for the United States and one that is the envy of the world.

Talso belicve that the role of my office is wicreasingly important--perhaps more important than ever before--in policy
and international affaus, and I feel very fortunate to have a talented staff and a diverse and vibrant stakcholder
communily lo draw upon lor assislance.

Thank you again, Mr. Chairman, and 1 look [orward to supporling the work ol this Subcommillee.

9 hitp://copynight.gov/docs/priorities.pd[
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and technology sectors.”

The priorities document observed that “Congress has charged the Copyright Office with
administering the Copyright Act” and that the Office must chart a course for the future that not
only attracts and retains “a dedicated and highly skilled staft” but also harnesses “the considerable
talents of the private sector” ... by maximizing, for example, “collaborations and other
entrepreneurial strategies.”

The Priorities document was intended to focus the Office’s attention over the near-term (two
years)'" on matters and strategies that the Office had the ability and existing authority to address
without requiring either significant investments in new resources or contemplating substantial
revisions to authorizing legislation.

This oversight hearing will provide an opportunity for the Members of the Subcommittee to
receive an update and assessment of the Office’s progress in implementing these near-term
objectives and to begin to consider what steps are advisable to further strengthen and position the
Office to achieve broader objectives in a sustainable environment.

Compendium of U.S. Copyright Office Practice

One of the Special Projects announced in October 2011 was to revise the Compendium of
Copyright Office Practices. This undertaking was substantially completed on August 19, 2014
when the Office published a near final draft of its first comprehensive revision of the Compendium
in three decades (the first since 1984).

The 1200-page Compendium serves as both an internal document for use by registration
specialists and other copyright practitioners as well as an external document that provides up to
date information for those who wish to learn more about copyright law or who interface with
copyright as members of the general public or users of other’s creative works. For the first time in
history, the Office will make the final version of the Compendium available for continual
updating,

Study of Fees and Services

Another of the Special Projects was to commence a study of the costs of the Office and to adjust
fees charged with respect to the registration of claims, recordation of documents, and other public
services, pursuant to the Office’s authority under 17 U.S.C. § 708 (b).

On November 14, 2013, the Office submitted a “Proposed Schedule and Analysis of Copyright
Fees to go into Effect on or About April 1, 2014.” Subsequently, in response to public comments

and input, the Office adjusted certain proposed fees.

In addition to providing a forum to discuss the Office’s adjusted fee structure, this Subcommittee

10 The Office adopled a goal of implementing the Priorities and Special Projects by the end of Oclober 2013.
5
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hearing will present the opportunity to begin consideration of related issues, ' including whether

the Office’s legal authority to recover its costs should be modified to take into account a fuller
understanding of the true and actual costs of providing services. 12

The Role of Information Technology in Modernizing the Office and Improving Services to
Authors, Other Users of the Copyright System and the Public

The transformation of the Office from a paper-based registration and recordation system to a
modern, efficient and customer-friendly electronic or digital system is essential to the proper
administration of copyright law and has been one of the highest priorities of the Subcommittee and
the current and former Register.

The 11" Register of Copyrights, MaryBeth Peters, oversaw the initial transition of the Office from
a paper-based registration system to an electronic system in the years immediately prior to her
retirement. Resource restraints and other factors led to the postponement of a digital recordation
system, the adoption of which could be enormously beneficial to not only copyright registrants but
also commercial enterprises and members of the public who wish to license works from creators.
A sustainable and viable recordation system could also be useful in resolving substantive
copyright issues including the identification of users of “orphan works” and the licensing of
creative works by innovative commercial and technology companies.

Currently, the Office lacks autonomy to control or manage its own IT as its operations are
intertwined'® with those of the Library of Congress. In addition, the Office has only 23 FTE’s and
a limited number of contractors to manage its technical infrastructure.

This arrangement has led to difficulties and disruptions'* that compromise the ability to deliver
services to the public on a real-time 24/7 basis, which is both required in the marketplace and has
been a continuing priority and objective of the Committee and Subcommittee leaders."

11 The inability of the Office to build a reserve fund to defray unexpected costs or invest in capital improvements as
well as the practice of appropriators to treat rovalties paid under compulsory licenses that should be held in trust for
disbursement to private copyright owners as “public” funds that they use to offset needed appropriations are
long-standing matters of concern.

12 For example, the contribution of the Library's information tecchuology (IT) systems to the Office’s operations arc
not accounted for in the fee schedule.

13 Inaddition to admimstrative and operational concerns, this arrangement also creales polential securily concems [or
consumers and customers of Office services.

14 For exanple, the Office’s public website was taken offline for four days in October 2013. This resulted not due to
any technical infirmity of the website, which is relied upon by applicants for registration and other third-party users of
copyrighted works, but due to a “Library-wide” policy decision.

15 By letter of March 31, 2014, Chairman Goodlatte requested that the House Appropriations Conunittce
Subcommiliee on e Legislative Brancli supporl “critical [unding to modemize the Copynglit Office’s technical
infrastructure in supporl of essential efTorts Lo build a robust digilal repository and re-engineer the document
recordation [unction.”
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Policy Recommendations and Reports

Significantly, Ms. Pallante helped initiate a comprehensive congressional review of U.S. copyright
law, through her Horace S. Manges Lecture The Next Grear Copyright Act, presented at Columbia
Law School, as well as subsequent testimony before the Committee in the spring of 2013. Tn
November 2013, she delivered the Christopher Meyer Memorial Lecture at the George
Washington University School of Law, entitled 7he Next Generation Copyright Office: What it
Means and Why it Matters."® Other speeches include Review and Reflection: Copyright Hearings
and Related Discourse in the Nation's Capital (February 2014); ASCAP at 100 (February 2014);
The Curious Case of Copyright I'ormalities (April 2013) and Orphan Works & Mass Digitization:
Obstacles & Opportunities (April 2012).

Beyond these addresses, the Office has researched and produced a number of recent reports on
copyright law and policy. These include the 2011 report mandated by the 2010 satellite
reauthorization law, separate reports on mass digitization and pre-72 sound recordings in 2011, a
report requested by former Chairman Lamar Smith on the adjudication of small copyright claims
and another requested by Subcommittee Ranking Member Nadler on a proposal to adopt a resale
royalty in the United States. Forthcoming reports include one on orphan works/mass digitization, a
second on the “making available” right and a third on music licensing.

3. WITNESS

. The Honorable Maria Pallante, Register of Copyrights and Director of the United States
Copyright Office, Library of Congress.

4. ISSUES

. How important is a 21" Century Digital Copyright Office to the ability of Congress to
accomplish its objectives in seeking to comprehensively review the copyright law?

. How are copyright registrants, users of creative works and other members of the public
being negatively affected by resource and operational issues at the Office?

. What steps has the Office taken to transition from a paper-based registration and
recordation system to a modern 21 Century Digital Copyright Office?

. Are there further steps in the Office’s control that it can take? Are input and direction from
the Committee and Congress needed to sustain and catalyze further progress?

. Is the Office serving copyright registration applicants and other members of the public
optimally?

. If the Committee agrees that the Office needs to invest more in IT in order to accomplish

Congress’ priorities and to promote a sustained ability to serve authors and the public then
are there structural or other organizational issues that need to be addressed?

. What are the most significant administrative and budget problems that confront the Office
at this time?

16 This address is particularly relevant to the subject matter of today’s oversight hearing.

7
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S. CONTACT

Please direct any questions regarding this hearing to David Whitney, Oversight Counsel for the
Majority, at 5-5741.
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Statement of Chairman Bob Goodlatte
Subcommittee on Courts, Intellectual Property and the Internet
“Oversight of the U.S. Copyright Office”

Thursday, September 18, 2014

For the past year and a half, the Judiciary Committee has engaged in a
comprehensive review of copyright law. It has been nearly four decades since we
last completed this complex and important task. Nevertheless, the copyright law
has grown and been significantly amended over that time.

From 1991 to 2011, the Copyright Law of the United States, in fact,
expanded from 126 to 351 pages. The law grew because Congress enacted new and
often increasingly sophisticated laws in response to new forms of authorship,
distribution and/or infringement.

Of course, more people are aware of the importance and relevance of
copyright law in their lives today than at any time in the past. They are also more
likely to petition Congress to protect their rights or to seek an exception or
limitation in the law. Whatever the concern, the Copyright Office is required to
administer the law as Congress wrote it.

A key focus of our goal in comprehensively reviewing the substantive
copyright law is to modernize it and adapt it to reflect changes in the manner in
which works are created by authors, made available by third parties and enjoyed by
the public in the digital age.

Concomitant with this commitment to ensure the law is substantively
adapted to the 21* century is a complementary obligation to ensure that the Office
itself is positioned to perform its vital administrative, legal and policy functions as

we transition and transform it into a 21* Century Digital Copyright Office.

1
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The Office has been extraordinarily busy during Ms. Pallante’s tenure as
Register. She assumed responsibility for its administration at a momentous time.
The Register has been transparent about what she considers to be limitations on the
Office’s ability to modernize its operations further without addressing longstanding
concerns.

And the Register is not alone in her assessment that new resources and
support are urgently required. Members of this Committee have heard similar
concerns expressed by individuals and companies that rely upon the Office to
protect the exclusive rights the Constitution recognizes as necessary for the
promotion of science and useful arts and to facilitate commercial transactions in
the marketplace.

America’s copyright system represents a competitive advantage for our
country and serves as a catalyst for investment, free expression and economic
growth. 1t encourages individual creativity and inures to the benefit of all
Ammericans and citizens the world over when it works well. But its full benefits
cannot be realized if the law is archaic or unenforceable or the office charged with
administering it is not appropnately resourced and supported.

Central to the future effectiveness of both the law and the Office are modern,
customer-focused registration and recordation systems that are adapted to the
digital age. As Public Knowledge noted recently, “If the copyright registry — in
many ways the heart of the copyright system - cannot keep up with the pace of
innovation, both creators and the public will be disserved.”

And with respect to the recordation system that holds such great potential to
umprove incentives for both creativity and innovation by facilitating licensing
transactions between copyright owners and startup companies, we can only build a

sustainable system if we ensure the Office has sufficient resources and a modern IT

2
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infrastructure that is designed for and devoted to the unique purposes and
obligations of our copyright system. This Committee has and will continue to
actively support critical funding to modemize this central function of the Office.

Today’s hearing is important because it draws attention to matters that need
to be addressed properly and urgently. [ look forward to receiving Ms. Pallante’s
testimony and know this Committee will be devoting an increasing amount of time
and public attention to our joint efforts to strengthen and modemize the Office’s
operations.

Before concluding, Mr. Chairman, [ want to draw public attention to
another timely matter. This summer, Congress enacted legislation to address
cellphone unlocking. The Office recently announced that its next triennial
rulemaking will begin soon. The law requires the Office to have a complete record
to base decisions on any proposed rulemaking. This means any exemption for
cellphones or tablets needs to be reviewed de novo and based on the evidence
submitted by interested parties during the current rulemaking. [t is therefore
important for all interested parties to take advantage of the legal process and [

encourage anyone concerned to fully participate in the next rulemaking.

With that, Mr. Chairman, I conclude my remarks.
##
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COMMITTLLE ON THE JUDICIARY
SUBCOMMITTEL ON COURTS, INTELLECTUAL PROPERTY AND THE INTERNET

Statement of Mary Rasenberger on Behalf of the Authors Guild

In Response to the September 18, 2014 [ earing on Oversight of the U.S. Copyright Office

I'he Authors Guild submits this statement in response to the recent [Hearing on Oversight of the
U.S. Copyright Office. The Guild and its predecessor organization, the Authors League of America,
have been leading advocates for authors’ copyright and contractual interests since the League’s
founding in 1912, We have a 100-year history of contributing to debates before Congress on the

proper scope and function of copyright law.

The Copyright Office has been providing important, effective services with the resources it has, but
its infrastructure, funding and status within the U.S. government are relics of the analog era. 'T'he
digital distuption that has swept through the copyright system in recent years requires a reevaluation

of the Office’s resources and authority, as the Subcommittee has recognized.

The Copyright Office can no longer be treated as a sleepy bureau in the corner of the Library of
Congress; copyright and the industries that depend on it represent an increasingly central part of our
economy and culture. The political status and funding of the Copyright Qffice must reflect this

reality if the Office is to best serve its stakeholders, which include neatly every U.S. citizen.

We submit this statement to support the testimony of the Register of Copyrights and Director of the
United States Copyright Office, Maria Pallante, betare the Subcommittee on September 18, 2014,
We note that the needs of the Copyright Office fall into three general categories: (1) infrastructure
improvement, (i) sccuring the funds for that improvement, and (iif) obtaining independent agency

status. As a society of authors whose livelihoods are secured by copyright and copyright only, it is in

our best interest—as it is in the best interest of the creative community at large—that Conpress act
swiftly on these fronts to guarantee the Copyright Office’s relevance and effectiveness in the years

to come.
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We are grateful to the Subcommuittee for acknowledging the need to reexamine the position of the
Copyright Office and for taking into consideration the perspective of the Authors Guild, this

nation’s largest and oldest society of professional authors.

1. Infrastructure
‘I'he infrastructurc of the Copyright Office has not kept pace with the times; it must be updated to
scrve the dynamic and sophisticated business models and needs of those who rely on it, both
copytight owners and uscrs—namely, the general public. This will entail the modernization of the
registration and recordation systems, a staff that in quantity and expertise can execute the amount
and complexity of work the Copyright Office performs on behalf of its staleholders, and the

independence and improvement of the Office’s IT resources.

a. Registration, Recordation—and Integration
It is widely acknowledged that the registration systern must be updated to catch up with copyright-

industry developments that have fundamentally transformed the way many warks are delivered and

reccived. ‘The statutory provisions governing registration and deposit arc a product of their time—a
fime when most copytighted works wete embodied in physical objects that were owned by their

users. A registration and recordation system thar is still largely paper-based simply cannot meet the
needs of today’s authors and businesses. The digital revolution’s increase in the speed of commerce
and in modes of distribution has ushered in a new normal: business is done more quickly and more

efficiently—and Copyright Office customers expect as much.

A morc robust and complete public copyright record is valuable for its own sake. But it would have
added benefits. A completely reliable record system would increase commerce by removing

uncertainty from corporate legal departments sccking to license works for downstream usce. It would
also substantially mitigate the problem of orphan works—copyright-protected works whose owners

can’t be tracked down—simply by minimizing the numbet of rightsholders who can’t be found.

Further, “best edition” regulations must be updated to permit the deposit of electronic copies. The
Copyright Office launched an electronic registration system in 2008, but to this day not all
applications can be filed electronically. Many group registrations and other non-standard types of

registration must still be filed on paper applications. Best edition deposit regulations require hard
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copies of most published works to be deposited even when registered electronically—this includes
purely digital works that are both created and distributed electronically. This causes great

inconvenience and inefficiencies for registrants and for the Office.

It the Library of Congress’ needs for its collections cannot be served by electronic copies, Congress
should consider separating the mandatory deposit pravisions of the Copyright Act (Section 407)—
which tequire the deposit of published works with the Copyright Office for the Library’s collections
and use—from the deposits required for registration purposces (Section 408), as the two types of
deposits serve very different needs. The latter are used by the Copyright Office for examination
purposes and by owners and litigants for evidentiary purposes. The mandatory deposit copies, on
the other hand, are intended to build the collections of the national library. In a paper-based world,

the same copy easily served both purposes. As Register Pallante testified, that is no longer the case.

It is particularly important to authors and individual rightsholders generally that copyright
documentation be processed more quickly and retricved more casily. Morcaver, it is essential that
the infarmation retricved be more tharough and be accurate and reliable. Copyright holders and
uscrs alike will benefit from an authoritative, dependable, sccure and infegrated databasce containing all
copyright information relating to a given work—both registration and recordation information—

that is, much like the USPTO’s Trademark Electronic Search System.

Currently, the registration and recordation databases are not integrated. Registration documents may
show the copyright’s original registrant and perhaps a renewal interest. But in many cases a
registration document alone presents an incomplete chain of title that can be determined only by
consulting recordation documents for licensing information, security interests and other transters of
interest in the copyright. Fven where the correct information was recorded with the Copyright
Office, 1t will appear in a separate record, one that may not even contain the registration number, so
there is no certain way to link the record with the registration. ‘This is an impediment to busincsscs
seeking to sell, buy or collateralize copyrights, as well as to users seeking permissions from current
owners or trying to determine copyright status. The Copyright Office should have a fully integrated
system like the USPTCYs. A trademarls search, for instance, will retumn all recorded information

relating to a particular mark.
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Where the repistration database has an electronic interface based on a paper system, the recordation
system is still wholly paper-based, requiring manual intake and data entry and putting an unnecessary
burden on the existing Copyright Office staff. Currently, it takes an average of 17 months (and often
longer) to examine and record documents containing essential information pertaining to transters ot
interest. This can have serious business ramifications tor authors and other copyright holders, such
as delaying sales or distribution agreements in cases where a clean chain of title cannaot be timely

cstablished.

The improvement and intepration of the registration and recordation systems will obviously entail
upgraded and independent IT capabilites—swhich this statement will address later—but a simpler
1ssue to resolve is the understatting of the registration and recordation proprams. As Register
Pallante described in her testimony, the Copyright Oftice’s authorized ceiling of 439 tull time
employees (I'TLs) was reduced by approximately 100 I'TLs in recent years, and of the remaining
positions, almost 80 are vacant due to budget constraints. Ot 180 positions in the registration
division, 48 arc vacant. Mcanwhile, the recordation division, which reccives annually about 12,000
new paper documents, has only ninc ecmployecs. ‘That recipe yiclds the average 17-month processing
time. ‘The 2013 budget sequestration severely affected the Copyright Office’s ability to hire and
maintain a staff concomitant to its workload. If sequestration resumes in 2016, in the absence of

Congressional action we’re bound to see more of the same.

b. Digital Deposits and Digital Risks
Currently, the Copyright Office uses the Library ot Congress’ IT systems and services, which were
built to serve different users with different needs. ‘The Copyright Office needs its own, independent
server for registration purposes. Of particular concern to authors and other copyright holders is the
sccurity of digital deposits of copyrighted works. In the analog cra, it was fitting that the Copytight
Office was housed in the Library of Congress and used the Library’s resources. When a prerequisite
to copyright protection was the physical deposit of the work, the Copyright Office’s mission of
examination and repistration dovetailed nicely with the Library’s mission of collection, preservation
and public access. Copies sent to the Office for registration could be easily passed to the Library for
potential inclusion in the national collection. Today, the missions are not as symbiotic due to

changes in technology.
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The Copyright Office is essentially a customer service bureau; among; its main clients are the nation’s
copyright holders, whose are concerned with the protection and security of their works. A key part
of the Library’s noble mission, in contrast, is to acquire, catalog, preserve, and make available written
and other works for the public benefit. While the missions of the Copyright Oftice and Library of
Congress are not inconsistent—both strive to turther “the progress of knowledge and creativity for
the benefit of the American peaple”-—from an I'l' sceurity perspective, the services they provide are
fundamentally at odds when it comes to digital works, as will be discussed in greater depth later in
this statement. ‘The fact that the Copyright Office must process its digital deposits on a scrver
operated by and shared with the Library of Congress, whose mission does not include the security
and protection of copyrighted works, enhances apprehensions of a security breach. The Copynght
Office should be entrusted with the responsibility of overseeing the security of digital works for the
benefit of their copyright holders—and this should happen on its own dedicated and independent

servers.

2. Funding
Increased funding is the first and most obvious solution to the Office’s need for infrastructure
improvements. ‘This lack of funding is complicated by the Libratian of Congress’s control of the
Copyright Office’s purse strings. The Register noted this irony in the recent hearing; the Copyright
Office 1s able to collect fees, but has no control over what happens to those fees. The bureau
overseeing the copyright system that contributes over one trillion dollars to the U.S. economy needs

increased funding, and it needs authority over its own allocation of funds.

Despite the success of the ULS. copyright industrics, the Copyright office has scen a 7.2% deorease in

tunding since 2010—swwhile its worlload has increased over the same period. Its current budget is
$45 million: $28 million from the fees it collects from its customers, $17 million from
appropriations. The fees it collects do not cover the costs of the services it provides, but raising fees
for individual creators is not the solution becausce it will deter tegistration. 'Lhe Copyright Office

needs more and better resources.

[rom a creators’ perspective, one of the Copynght Office’s most essential endeavors is its support
of the Subcommittee’s ongoing review of U.S. copyright law, in preparation for what we hope will

become, in the words of the Register, “the Next Great Copyright Act.” The Copyright Oftice is
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uniquely situated to serve as the hub of the copyright community during this review process. Its
admirable commitment to hearing trom all stakeholders, including individual creators, at public
roundtables and other events, and its related policy studies and reports, will help guarantee that the
copyright law revisions are calibrated to serve creators, other rightsholders and users alike in the
coming decades. To this end, we ask the Subcommittee to ensure that the Office has the budget

necessary to fulfill all of its registration, recordation and public policy functions.

3. Status and Authority of the Copyright Office
As a society of writers, we are concerned that the rights of individual creators are being overlooked
by the courts. Recent decisions concerning mass digitization and fair use underscore these worries.
(We refer, of course, to the two related cases brought by the Authors Guild, Awthors Guild v. Google
and Awuthors Guitd v. Hathi Linst, both of which led to district court decisions holding that mass
digitization of library holdings could be permitted under fair use.) The Copyright Office is the only
agency in the U.S. government that specifically serves the interests of authors, among other
stakchalders. Other federal agencics that address intellectual property rights arc primarily focused on

the interests of busines

-s. But capytighted works arc now a key part of aur cconomy, and they
would not cxist if not for authors. As authors’ rights and their ability to make a living increasingly
come under attack from many directions, they are in greater need than ever of representation within

the federal government—rfor the benefit of the nation as a whole.

a. Copyright Office Independence
The position of the Copyright Office within the Library of Congress served both bureaus well at the
Office’s inception nearly 120 years ago. Originally, and for much of the duration of the arrangement,
there was a symbiotic relationship between the entities. But that is no longer the case; and the
growing importance of the copyright industrics to our nation’s cconomy, as well as the increasing

complexities of copyright law, require Copyright Office independence.

Technologies have moved faster than legislation. It may not be practical for Congress to legislate
effectively for the long term on technology-specific matters, such as the safe harbors for online
service providers, mass digitization and other mass uses, orphan worls, digital first sale, updating
library and archives exceptions, small claims, and determining when a work is published, and when it

is performed or distributed, or otherwise made available. As we have seen again and again, as soon
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as technology-related laws are adopted, technology changes, and how the law should be applied to
those new technologies is not always clear. The Copyright Oftice could play an important role in
interpreting the law and creating guidelines. Accordingly, the Copyright Office should be given
independent agency status with the authority of an expert agency to provide guidance on complex

copyright issues.

Morcover, the political status and power of the Copyright Office should refleet the importance of
the copytight system to the U.S. cconomy. As discussed above, the Copytight Office is not an
independent government agency and is not considered part of the executive branch. This creates
some redundancy in the government and complicates federal copyright policy. Further, none of the
other agencies that have the ability to affect copyright policy, including the U.S. Patent and
Trademark Office, an agency of the Department of Commerce, or the otfice of the Intellectual
Property Enforcement Coordinator, created in 2008, specialize in the copyright system and how it

serves individual creators, to the potential detriment of the copyright system at large.

1ast, anc of the more important palicy functions of the Copyright Office is the promulgation of
copytight regulations. Yct, oddly, these remain subject to the approval of the Librarian of Congress,
who is not required to have any copyright expertise. On certain bedrock contemporary issues such
as mass digitization and security protocols, the digital era has driven a wedge between the interests
of libraries and rightsholders, as recent cases and controversies about mass digitization, library
preservation and orphan works have shown. The Copyright Office is in part a customer service
bureau; its clients are the nation’s copyright holders, whose main concerns are the protection and
sccurity of their works, and users of those works. Librarics, on the other hand, arc interested in
Inexpensive access to works and ease of distribution as 4 way to fulfill their own noble mission of
preservation and public access. Althaugh we are not aware of any contlict to date, the divergence of

missions argues against keeping the power to set copyright policy with the Librarian of Congress.

Conclusion

For the reasons above, the Authors Guild recommends that Congress act to establish the Copyright
Office as a independent government agency and that the Register be given two years to solicit
recommendations as to its most fitting place in the government structure. In the meantime, we ask

that the Subcommittee do its best to secure in the federal budget the funds necessary for the Ottice

-1
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to perform its statutory duties with the authority and efficiency its customers expect, including the
necessary technological upgrades and independence, so that our copyright laws continue to fulfill

their function: to incentivize and reward creative achievement.
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resources that its stakeholders—which include users of copyrighted works, that is, the
general public—need. Within this context, the Copyright Alliance has several
recommendations to help strengthen the performance of the Office in terms of overall
governance, information technology (IT), and budget and staffing that we believe will

ensure the successful future operation of the Copyright Office.

Status of the Register of Copyrights and Structure of the Copyright Office

Under its current structure, the Copyright Office faces significant challenges that
hinder its abilities to best serve its constituencies. Currently, the Copyright Office is housed
within the Library of Congress (LOC), and the Register is appointed by the Librarian of
Congress, but the Office has its own statutory authority.? As several Members of the House
Judiciary Committee pointed out during the September 18, 2014 Copyright Office oversight
hearing, however, the Copyright Office and the LOC have very different missions, and there
may be other ways to position the Copyright Office so thatit can more effectively and
efficiently carry out its particular mission. To that end, we recommend that Congress direct
the Register of Copyrights to conduct an inquiry to solicit input from stakeholders and the
public as to whether and how the structure of the Copyright Office should be changed, and
whether it would be beneficial to further separate the Copyright Office functions from
those of the LOC. Among the issues for consideration should be the ability of the Copyright
Office to effectively use appropriated funds to improve its registration and recordation
functions and database; upgrades to the information technology infrastructure of the
Office; and the facilitation of a more rapid transition to receiving digital deposit copies
under 17 U.S.C. § 408, while simultaneously ensuring that the LOC can continue to receive
“best edition” copies for its archival and library needs. We also recommend soliciting public
input on the placement, administration and management of the Copyright Office vis-a-vis
the LOC, and the relative policy-making functions of the Copyright Office and the U.S. Patent
and Trademark Office (USPTQ), as well as whether to physically relocate the Copyright
Office outside of the LOC. Given the ever-increasing importance of copyright law in our

society, including fulfilling its constitutional mandate to promote the creation and

217 U.S.C. §§ 701 etseq.
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dissemination of works, the public inquiry should include consideration of elevating the
position of the Register of Copyrights to that of a Presidential Appointee, which would
make the Copyright Office more empowered to act, as well as more directly accountable for

its decisions and actions.

Information Technology

Regardless of the ultimate structure of the Copyright Office, it is of paramount
importance that the Office has an advanced technology platform that supports the needs of
its primary users: copyright owners and users of copyrighted works. The creative
community requires user-friendly registration and recordation systems and an easily
searchable registration and recordation database. Furthermore, the digital content
marketplace is increasingly dynamic and requires a Copyright Office with flexible systems
that can rapidly accommodate market changes (for example, many copyrightable works are
born digital and should be easily registered in that format). The IT systems of the Copyright
Office are intertwined with those of the broader LOC, and resolving the various issues
presented by their different missions is becoming an increasing problem. The two offices
each have their own unique IT requirements, which can lead to strains on resources and
therefore impediments for the Copyright Office's users. An evaluation of the current
administration of LOC’s IT services, and how well equipped the LOC is to accommodate
needs from across the organization, including those of the Copyright Office, would help
identify challenges and opportunities for the future and help to position the LOC generally,

and the Copyright Office more specifically, to best serve their unique constituencies.

One essential improvement from developing a dedicated IT system for the Copyright
Office would be to enhance its security policies for digital works that are deposited as a
part of the examination process for a registration. We also recommend the Copyright Office
improve the search function for its records and registrations, including an acceleration of
the importing of data during registration and recordations, as well as improvements and
expansions in the data to be included in the database. In addition, the database could be

further enhanced by allowing the voluntary linking of external databases to the Copyright
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Office’s systems, with the caveat that any external data meet quality thresholds as set by

the Copyright Office.

When undergoing IT improvements, we also recommend the Copyright Office
improve the reliability and functionality of its systems. We realize that some of the
functions, instability, and user-unfriendly components of its systems can be attributed to
the Copyright Office’s IT network being tied to the LOC, when there should be an
independent Copyright Office IT system, and decisions about the system should be made
independently. For example, during the 2013 federal government shutdown, the LOC took
its websites offline, simultaneously taking down the Copyright Office’s database and
registration systems, even though registrations must, by law, be date stamped upon receipt,
for example, to grant standing to lawsuits or for remedies purposes.? This closure of the
online registration system was a significant disruption that caused a substantial backlog of
registrations and recordations, and pushed the pendency time for such completions back
significantly. Having an autonomous system would allow the Copyright Office, rather than

LOC IT administrators, to make decisions that impact copyright owners and users.

Budget & Staffing

The Copyright Office’s current funding structure does not allow it to efficiently serve
its constituency. Among the challenges it faces are reductions in appropriated funding
(appropriations that must be approved by LOCs, rather than being dedicated specifically or
exclusively to Copyright Office functions, with decisions made by the Copyright Office).
This has resulted in budget shortfalls to critical Copyright Office functions. With a current
budget of $45 million ($27.9 million authorized from fee collections, and $17.1 in
appropriated funding), the Copyright Office’s resources are stretched thin. Its budget has
been decreased by $3.51 million (7.2%) since 2010, and due to budgetary offsets put in
place by Congress that tap into its expected reserve fund, the Copyright Office is often left
without an operating cushion. Under its current fee authority from Congress, the Copyright
Office is not able to collect funds for capital improvements. As a result, the Copyright Office

is unable to fund an IT overhaul and thus unable to properly serve its purpose for its user

317 U.S.C. §§ 411, 412,



101

communities. Sound public policy commands that the general public be able to access the
records of copyright ownership maintained by the Copyright Office. The burden of
supporting an IT overhaul, however, should not rest exclusively on those registering works
or recording documents, since the Copyright Office serves both copyright owners and users
of copyrighted works (as well as playing an important role in the federal government on
copyright policy). Moreover, by increasing costs of registration or recordations,
particularly to small and medium enterprises, or to those whose creative enterprises
generate a large volume of individually copyrighted works rather than a smaller volume of
relatively high value works, the purposes of the registration system may be undermined,
and registrations and recordations would decrease, harming the amount, reliability and

overall usefulness of data in the databases for registrations and recorded documents.

In addition to budgetary restrictions on capital improvements, we share the
Copyright Office’s concern regarding staffing shortages. The office is operating with nearly
80 employees fewer than its authorized full-time equivalent (FTE) ceiling of 439. As the
digital marketplace grows and evolves, the Copyright Office needs to be able to attract
highly capable professionals to carry out its mission. Not only does the lack of staff hinder
the Copyright Office’s ability to meet the expectations of its users, but it creates internal
stresses: the pendency time for processing registrations and recordations continues to be
of concern—the current pendency times for paper and electronic registrations are 8.2
months and 3.3 months, respectively, and recordations, which are entirely paper-based
transactions take many months more. The Copyright Office is in need of more robust
funding for staffing, so it can attract quality employees by offering more positions at senior
level pay grades. If Congress does nothing else recommended in this submission, we
strongly recommend that it address the Copyright Office’s budgetary shortcomings and its
resource and manpower needs to ensure the Copyright Office can continue to serve the

needs of its stakeholders.

We appreciate the Subcommittee taking the time to consider our submission.

Thank you,

Sandra Aistars

Chief Executive Officer
Copyright Alliance
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business, education, consumers, the Internet, and entertainment.' SIIA’s members range from
start-up firms to some of the largest and most recognizable corporations in the world. They are
leading providers of, among other things: software publishing, graphics, and photo editing tools;
corporate database and data processing software; financial trading and investing services, news,
and commodities exchanges; online legal information and legal research tools; education
software and online education services; open source software; and many other products and
services in the digital software and content industries. Software is a $425 billion industry that
directly employs 2.5 million U.S. workers and supports millions of other jobs by driving

American productivity.?

SHA’s software and information members rely significantly on the copyright law to protect their
investment in the creation and dissemination of their innovative new software and information
products and services. They also use the copyright law as potential licensees interested in
licensing the works of others and researchers interested in copyright registration and recordation
data. The copyright law is therefore critical to their success and prosperity and the short and

long-term success of the U.S. economy and creation of jobs.

The Copyright Office is responsible for all administrative, policy and litigation matters relating
to the U.S. copyright law. It plays the essential role of registering the copyrighted works of
authors and recording ownership of these works. It also plays a crucial public policy role by
advising Congress on all domestic and international copyright and related rights matters and
providing information and assistance to Federal departments and agencies, as well as the

Judiciary on all copyright issues.?

' A list of the more than 800 SLIA member companies may be found at:
hitp:/fwwow.siianet/membership/inemberlist. asp.

2 Software & Information Industry Association, The U.S. Saftware Industry: An Engine for Economic Growth and
Employment, Prepared for SIIA by Robert J. Shapire, 2014 at
hittp:/vww siianet/index. php Yoption=com_docmandtask=doe dovwnload&eid=54406& Tternid=318

3 17U.8.C. 701
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As the Office responsible for administering all matters relating to copyright, few other
government offices are more important to the growth of creativity and commercial activity in our
nation than the U.S. Copyright Office. The ability of our nation’s independent creators and small
and large businesses to promptly register and record their copyright interests with the Office and
to obtain copyright information that enables them to license the copyrighted works of others
creates new industries and high-wage jobs. The services provide by the Copyright Office are

therefore critical to our global competitiveness and technological leadership.

Unlike other government offices that administer the country’s IP laws, the Copyright Office
resides in the legislative branch, within the Library of Congress. This current structure has
created numerous challenges for the Office and its users. As explained below, the Office is
significantly underfunded and understaftfed and is obligated to use the Library of Congress’
information technology systems, which is both antiquated and impractical in regards to the
Office’s underlying objectives and mission. Within the past several years especially it is proving
exceedingly difficult for the Copyright Office to effectively and efficiently provide timely and
effective services to its constituents. Consequently, it may be time to reconsider the present
structure of the Copyright Office and consider alternatives to housing the Copyright Office
within the Library of Congress if it is not possible to effectively resolve these problems under the

present structure.

Information Technology Infrastructure

The Copyright Office does not have its own Information Technology (IT) infrastructure; it uses
the network, servers, telecommunications, security and all other IT operations controlled and
managed by the Library of Congress. This is a significant problem that needs to change going
forward. The Library IT system is meant to service a library and its associated functions, not an
organization like the Copyright Office, which has a very different mission from the Library and
which is expected to provide services that atfect the legal rights and economic interests of
creators, owners, users and others who rely on the Copyright Act for their economic and creative

well-being.
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Because the Copyright Office relies on the Library of Congress to meet its 1T needs, it often
finds itself competing for resources with other departments within the Library. As the needs of
these departments are more aligned with the Library, it would come as no surprise if more often
than not, in a competition for 1T resources, the Copyright Office finds itself drawing the short

straw.

The Office needs a more advanced IT infrastructure — one that is solely dedicated to the Office
and can better support the needs of its users. Its users need a more user-friendly registration and
recordation system that is quickly adaptable to changes in the copyright marketplace and easily
searchable across numerous data fields. SIIA’s members have moved (or are moving) from
distributing their products on print, microfilm and/or discs to purely digital products and services
that are not distributed to consumers in physical form (e.g., software available in the cloud). The
Oftice’s IT system needs to be able to quickly and effectively adapt to these marketplace

changes as well as any new challenges that may be in store for the future.

As copyright registration deposits are quickly moving toward solely digital copies, SITA
members are increasingly concerned about the security of the Office’s database of copyright
deposits. For example, many SIIA publishers produce copyrighted test banks and solution
manuals that are not published or otherwise publicly distributed. For obvious reasons, these
materials are closely held by these publishers and not made available to others lightly. These
publishers are required to deposit digital copies (where there are no print copies) with the Office
as part of the copyright registration process. They are justifiably concerned about the security
measures the Office takes to protect against accidental leakage of these works or hacking into the
Office’s database. Public disclosure of these test materials would not only destroy the value of
the tests themselves, but also in many cases would also destroy the value and the integrity of the
certification and other programs built around these tests. These concerns certainly exist(ed) in
the print environment, but the ease of copying and dissemination of purely digital copies in

conjunction with the risk of hacking has exponentially increased these fears.

Improvements to the Office’s 1T system should also take into account the need for users to

access information from the Copyright Office database for various purposes, including to seek
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out potential licenses as well as text and/or data mining of the Office’s database for research
purposes. Such improvements would require enhancing access and searchability of the database.
These improvements could also have an immediate effect on various policy issues. For example,
improved access and searchability of the Office’s database could help address the orphan works

problem, which the Subcommittee has considered in the past.

Budget and Staffing

The U.S. Copyright Office is both underfunded and understaffed, especially when one considers
the impact the Office has on the U.S. economy. Since 2010, the Office’s budget has dropped
7.2% or $3.51 million.* The ability of the Copyright Office to make up the budgetary shortfall
through user fees is handcuffed because the Office is statutorily required to limit its fees to the
costs incurred by the Office for the registration of claims, the recordation of documents, and
other services. The Office may not use the money it collects from user fees for capital
improvements or other investments. As a result, the Copyright Office has no money for

infrastructure improvements, like an overhaul of its IT systems.

The Copyright Office is also significantly understaffed. The Office has 20% less staff than it had
in 2008. This places a significant burden on the Office to accomplish its registration,
recordation, policy and litigation responsibilities in a timely and effective manner. This problem
will only be exacerbated once the House Judiciary Committee completes its policy review of the
copyright law in 2015 and likely calls upon the Copyright Office for its expertise and assistance

in determining what changes to the law, if any, would be appropriate.

The Copyright Office must be able to hire additional staff to handle these challenges. The Office
needs additional lawyers in order to adequately meet the litigation and (domestic and
international) policy demands faced by the Office now and in the future. As we know from the
numerous copyright policy review hearings held throughout 2014 and the copyright debates

taking place throughout Europe and the rest of the world, there is more interest and analysis of

* Statement of Maria A. Pallante [Register of Capyrights and Director of the United States Capyright Office] to the
House Subcommittee on Courts, Intellectual Property, and the Internet at page 8 (Sept. 18 2014).

5
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the world’s copyright laws than at any other time in our history. Copyright issues are emerging
in more and more fora. And more new complex and diverse copyright issues seem to be
surfacing every day. It’s essential that the Office have the staff necessary to effectively address

these policy challenges.

The Office also needs additional staff to adequately address its registration and recordation
responsibilities. The Office currently has 360 FTEs and an authorized ceiling of 439.% In recent
years, this ceiling has been reduced by approximately 100 people. The registration program has
been further decimated by budget cuts and retirements, which has resulted in 48 vacancies out of
a staff of 180 experts.” The reduction in employees has resulted in longer copyright registration
pendency periods. At a time when the U.S. economy and the demand for entertainment and
information products are speeding up, the Copyright Office registration process is going in the

other direction.

The recordation division of the Office also faces a huge challenge. Shockingly, there are only
nine employees to handle the annual filing of 12,000 recordation documents.” This has resulted
in a processing time of 17 months — an unacceptable lag time by any measure. It significantly
affects the ability of users of the Office’s services to quickly and easily locate and identify
copyright owners for purposes of licensing, litigation or other reasons, which in turn can

adversely affect the U.S. economy and jobs.

Perhaps the most significant staffing problem is the Office’s lack of adequate IT experts. As
discussed above, the Copyright Office uses the Library of Congress’ technical infrastructure,
including its network, servers, telecommunications and security operations. As a result, the

Office has only 23 full-time employees to provide support for the existing registration system.

This budget and staffing shortfall, in conjunction with the IT challenges, described above and in

Registrar Pallante’s excellent testimony, creates a significant obstacle that hinders the Office

S1d.
S1d.

“1d.



108

from efficiently and effectively serving its users. It may be time to reconsider the present
structure of the Copyright Office and to consider alternatives to housing the Copyright Office
within the Library of Congress if it is not possible to effectively resolve these problems under the
present structure. There seemed to be broad support from the Subcommittee members to
consider this option at the September 18" hearing and we think steps should be taken to further

explore that possibility.

We appreciate the Subcommittee taking the time to review the SITA submission and to further

consider our concerns and recommendations.
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INTELLECTUAL PROPERTY OWNERS ASSOCIATION

activities; support for the courts and executive branch agencies (including significant efforts on
trade and antipiracy initiatives); participation on U.S. delegations in meetings with foreign
governments and private parties; attendance and participation at intergovernmental meetings
and other international events; hosting copyright training for copyright officials from
developing countries; and providing public information and education. The Copyright Oftice
works regularly with the Department of Justice, the Department of State, the Office of the U.S.
Trade Representative, and the Department of Commerce, including the U.S. Patent and
Trademark Office. By statute, the Register of Copyrights is also a member of the interagency
intellectual property enforcement advisory committee chaired by the U.S. Intellectual Property
Enforcement Coordinator (IPEC).

The Office administers several important statutory licenses that manage and disperse private
monies, including those pertaining to copyright owners’ rights in programming on broadcast
television signals that are retransmitted by cable operators and satellite carriers.

The Copyright Office also provides basic copyright information services. Last year, the Office’s
Information and Records Division answered hundreds of thousands of inquiries by phone and
email, performed search and retrieval functions for customers involved in research and litigation,
and served a substantial number of in-person visitors.

The Copyright Office’s registration system and the companion recordation system constitute the
world’s largest database of copyrighted works and copyright ownership information.

In light of the many important functions that the Copyright Office provides, IPO recommends
that when contemplating how best to prepare the Copyright Office for the demands of the 21
century, Congress should consider (1) increased staffing; (2) increased budget; (3) information
technology upgrades; and (4) enhanced stature and flexibility for the Copyright Office.

1) Increased Staffing

As a first priority, Congress should enable the Copyright Office to fill its vacancies and hire the
staff it needs to carry out its important policy and legal work as well as registration and
recordation functions. There is concern that the Copyright Office is understaffed relative to its
many responsibilities. TPO understands the Office has lost approximately 20 percent of its staff
since 2008. The current staffing insufficiency may be exacerbated if Congress places increased
demands on the Copyright Office as a result of its copyright review.

As an initial matter, Congress needs to enable the Copyright Office to hire additional lawyers to
handle the significant amount of policy and legal work expected of the Office. The Copyright
Office has substantial and important responsibility in domestic and international policy. The
Register testifies with some regularity at the request of Congress on copyright policy questions,
and attorneys in both the Office of the General Counsel and the Office of the Associate Register
for Policy and Internal Affairs produce significant legal analysis and studies for the benefit of
Congress, IPO members and the general public. The Copyright Office works closely with
Congressional offices on copyright legislation and related developments and coordinates with a
wide variety of stakeholders on such issues. Enforcement and antipiracy efforts of the United

_2.
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States, which are of significant importance to TPO members, are a priority for the Copyright
Office.

Lawyers in the Copyright Office’s Policy and International Affairs group are also experts in
foreign copyright law and the copyright treaty obligations of the United States. They serve on
U.S. government delegations for bilateral and regional trade and copyright treaty negotiations
between the U.S. and significant trading and copyright treaty partners. As a single but
important example, currently, the Copyright Office has proven to be a valuable source for U.S.
trade negotiators in the ongoing Trans-Pacific Partnership and Transatlantic Trade and
Investment Partnership negotiations — especially relating to copyright and rules of origin
disputes. Lawyers in the General Counsel’s Office have expertise in the statutory licenses and in
copyright registration and recordation practices. They also regularly assist the Department of
Justice in litigation involving copyright law and policy.

The Copyright Office has noted a lack of technology professionals and registration and
recordation specialists in its ranks to meet the rising needs of the 21* century. In her remarks to
the Subcommittee, Register of Copyrights and Director of the United States Copyright Office
Maria Pallante said “the Copyright Office has a particularly acute need for experienced
copyright lawyers and technology professionals, but it also needs to attract qualified registration
and recordation specialists who can be trained and promoted over time.”*

The registration program currently has 48 vacancies out of a staff of 180 experts. In the
recordation department, there are currently only 9 employees to cover approximately 12,000
annual paper applications for recordation. TPO understands that the understaffing has put
significant pressure on the recordation office and has resulted in an extension in processing time
to 17 months. To maintain the competitiveness of the U.S. copyright system, it is of paramount
importance that Congress supports the burgeoning needs of both the recordation and technology
divisions of the Copyright Office by significantly increasing its staffing.

Both the Copyright Office and Members of Congress have indicated that the overall lack of
personnel in the Copyright Office has hindered the ability of the office to act quickly and
efficiently. The staffing urgency will likely only increase with time, given that approximately
25% of current registration specialists are approaching retirement.

?) Increased Budget

1PO believes that Congress needs to increase the budget of the Copyright Office. As
Congressman Conyers said at the September 18, 2014, hearing, “Congress has cut the Copyright

? Pallantc, Maria. Statement of Maria A. Pallanie [Regisier of Copyrights and Divector of the United States
Copyright Office] vo the House Subcommirtee on Cours, Intellecrual Properiv, and the Internet. 18 Sept. 2014,
Puge 8.
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Office’s budget, while continuing to ask the office to do even more. ... Fully funding the
Copyright Office will help it perform the work we expect it to do.”*

The Copyright Office is underfunded for an agency with such a profound impact on the
copyright communities and, in turn, the U.S. economy. For fiscal year 2014, the Copyright
Office has a budget of only $45 million, which includes spending authority in the amount of
$27.9 million (Congressional approval to spend this much from user fees), and an additional
$17.1 million in appropriated, taxpayer dollars. Since 2010, the budget has dropped by $3.51
million, or 7.2 percent.

Under the current statutory language, the Copyright Office is limited to charging for “costs
incurred by the Copyright Office for the registration of claims, the recordation of documents,
and other services.”* Tts fee authority does not permit the Office to collect for capital
improvements or other forms of investment above the cost it incurs in the ordinary course of
business. Congress should reconsider this fee authority.

IPO members have a long history as applicants who pay fees for service from another Federal
agency that focuses on intellectual property, the USPTO. Traditionally, IPO members have
supported paying user fees for capital improvements or other forms of investment above the
actual cost of providing services.® IPO has also supported periodic increases in user fees,” with
the caveat that such fees are available only to the agency and are not withheld, diverted for use
by another federal agency, or sequestered.® *

This important caveat is especially significant given a seeming lack of transparency concerning
how much of the Library of Congress’s budget is dedicated to the Copyright Office. TPO was
concerned to learn that the costs of the Copyright Office cannot be wholly or precisely
accounted. The Office’s technology is intertwined with and partially offset by the technology
infrastructure of the Library of Congress, which is funded by appropriations and at the heart of

# Conyers, John, Rep (MI-13). United States. Cong. House of Representatives. Judiciary Committee:
Subcommitlee on Courls, Intellectual Property, and the Internet. Oversight of the U.S. Copyright Office. 113%
Congress, 1" sess. Washington, D.C. Prepared Statement.

3 Pullante, Maria. Sratement of Maria A. Pallanre {Register of Copyrights and Director of the United States
Copyright Office/ 1o the House Subcommittee on Courts, Intellectual Property, and the Internet. 18 Scpt. 2014,
TPage 8.

¢ Intellectual Property Owners Association. “Re: Full Funding lor the U.S. Patent and Trademark Office.” Leller
to the United Slates Senate. 17 February 2011. Web. Websile of 1PO. 10 October 2014 <htlp://www.ipo.org/wp-
content/uploads/2013/03/2011.2.17_1PO_Funding_Letter_to_Senate_|.cadership.pdt>.

7 Intellectual Property Owners Association. “Re: Full Funding for the U.S. Patent and ‘I'tademark Office.” 1etter
to the United States House of Representatives. 8 July 2011 Web. Website of TPO. 10 October 2014, <
http://www.ipo.org/wp-

content/uploads/2013/03/2011.06.08_IPO.Letter. To_ITouse Leadership.Supporting. Sect_.22.1IR1249-1.pd[>.
¥ Mikulski, Barbara Sen. (MD) and Sen. Richard Shelby (AL). “Full 2011 Funding for the U.S. Patent and
‘Itademark Oflice-An Urgent Jobs Issue™. Leller to the United Stales Louse o Representatives. 24 Nov. 2010.
Washington, 12.C. Print.

? Intcllectual Property Owners Association. “Reconsideration of Whether the U8, Patent and Trademark Office
is Subject to Sequestration.” Letler to the ITonorable Sylvia Mathews Burwell. 12 August 2013, Washinglon, D.C.
Print
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the Library’s overall operation.'® A separate, distinct and transparent appropriation for all
aspects of the Copyright Office, including its technology infrastructure (which will be discussed
at greater length below) should commence immediately so that Copyright Office stakeholders
need not fear withholding of collections or other moneys intended for the Copyright Office, or
their diversion to other, unrelated Library of Congress functions.

3) Technical Upgrades

Many of the possibilities for improving the Copyright Office’s information technology systems
that were raised at the hearing warrant serious consideration. Among the most important are
enhancing the security of digital works deposited; adjusting the requirements of registration to
accommodate the manner in which content is created and disseminated on the Internet;
improving the functionality of the Office’s databases and the usability of the Office’s website;
building on existing metadata standards that the respective copyright industries have adopted,
implementing platforms and data standards that allow for business-to-business applications with
programs and databases in the copyright industries or technology sectors; encouraging or
requiring the use of unique identifiers of authors, owners, and discrete works; and developing an
application program interface (AP1) that will allow interoperability with third-party registration
services and databases of information about works, authors, or licensing maintained by
copyright industries, new businesses, and the technology industry.

Congress should direct that any upgrades to the Copyright Office systems be done at the
direction of the Copyright Office itself and not run through or by the Library of Congress. Any
appropriated monies for such an upgrade should be separate and distinct from any monies that
Congress appropriates to the Library of Congress overall for its technology systems.

Moreover, Ms. Pallante indicated in her testimony to the Subcommittee that outdated record-
keeping and registration procedures remain a significant obstacle to the smooth running of the
Copyright Office.!! Additional needed improvements would include expanding the volume and
nature of the information in the system and enhancing access to and searchability of the
database. This would benefit rights holders and users, since the database is publicly and freely
accessible. Making the registration and recordation database material easily cross-searchable
and usable would help with licensing and identifying chains of title ownership.

The system also needs to accommodate online deposit and registration for works containing
confidential materials such as secure tests, test banks, and solutions manuals. To enable
copyright claimants to preserve the confidential nature of confidential materials, the Copyright
Office regulations permit submission of partially redacted deposit copies during a special in-

10 Pallante, Maria. Statement of Maria A. Pallante [Register of Copyrights and Director of the United States
Copyright Office] vo the House Subcommirtee on Courrs, Intellecrual Property, and the Internet. 18 Sept. 2014,
Puge 6.

' Pallante, Maria. United States. Cong. House of Representatives. Judiciary Committec: Subcommittee on Courts,
Intellectual Property, and the Internel. Oversight of the 1.5, Copyright Office. 113% Congress, 1% sess. 18 Sepl.
2014. Washington, D.C. Teslimony.
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person registration procedure at the Office headquarters in Washington, D.C. At this meeting, a
registration specialist compares the full copy with the redacted deposit copy to ensure they
match. The full copy is returned, and the redacted copy is retained to create an archival record.
The Office does not currently have the infrastructure to permit registrants to electronically
submit confidential materials and redacted deposit copies to the Office. Nor does the Office
have adequate security infrastructure that would allow registrants to securely submit
confidential materials without fear that they could be copied or disseminated.

The in-person meeting is the only way these materials can be securely deposited and registered.
This process is costly, burdensome, and discourages publishers from registering these materials.
In contrast, registrants of non-confidential works can quickly and cheaply electronically submit
deposit copies to the Office. Modernizing the Copyright Office’s information technology
infrastructure could allow registrants to securely electronically submit works containing
confidential materials to the Office.

Digitization of the deposit and registration system would represent a significant step toward
modernizing the Copyright Office. TPO understands that the Copyright Office has explored
digitalization reform prospects over the past two years, but has been hampered by resource and
personnel shortfalls, and a lack of the technological flexibility. PO believes that the paper-
based system has reduced the interoperability of the Copyright Office. This has presented
difficulties in accepting electronic deposits of works, enabling the Office to connect through
metadata to major databases, and permitting filers to check on the progress of their submissions.
A better “in-process” searchable website would help improve the pendency time for copyright
registrations.

The removal of these impediments would be instrumental in enabling innovators to secure
copyright registration. Congressman Nadler has highlighted the importance of this issue,
especially drawing attention to increased pressures on the Office as a result of digital
technology issues related to copyright.1? 1PO agrees that the paper-based system for recordation
is an issue ripe for Congressional consideration and action.

1PO members also believe a critical function of the Copyright Office is to ensure the accuracy
and integrity of the public records in its care. Copyright owners, users, and courts throughout
the world rely on the accuracy of the information in these records. As Congress is considering
how to bring the Copyright Office’s registration system into the 21st century, it may want to
look to the USPTO’s patent and trademark databases as models. The USPTO requires a
minimum of 99.9875% accuracy for its published patent data!®, and U.S. and global innovators
rely on the accuracy of the information published by the USPTO to spur additional innovation.
The USPTO’s information systems have improved over the years because of the budget,
staffing, and flexibility that the USPTO has been given to build, maintain and improve the

12 Nadler, Jerrold, Rep (NY-10). United Stales. Cong. [louse of Representatives. Judiciary Commillee:
Subeommittee on Courts, [ntellectual Property, and the Internet. Oversight of the .S, Copyright Office. 113™
Congress, 19 sess. Washington, 1.C. Prepared Statement
13 Reed Tech Info Services, Inc. and Ollice of Procurement-U. S Patent and Trademark Oflice. Award/Coniracl #
DOCSOPAPT0410001. 8 Seplember 2004, U.S. Legal Contract, p. 37. Print.
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systems. Intellectual property databases with high quality, reliable information are
“investments” that yield significant returns to intellectual property stakeholders and society at
large. Consequently, TIPO believes Congress should prioritize building such systems at the
Copyright Office.

“4) Enhanced stature and flexibility of the Copyright Office

1PO encourages Congress to consider whether a more efficient U.S. copyright system requires a
Copyright Office that can deal more nimbly and ably with the complexity of copyright. As
Congressman Issa indicated at the Sept. 14, 2014, hearing, the Copyright Office currently
reports to a Federal entity that does not have the same mandate.'* Congress should continue to
explore the relationship between the Copyright Office and the Library of Congress to ensure
that the Copyright Office has the staffing, budget, information technology, flexibility, and
autonomy it needs to meet the current and future demands of copyright owners and the public.

* * * * *

IPO appreciates the opportunity to provide these comments for the record. If we may be of
further assistance, please do not hesitate to contact us.

Herbert C. Wamsley
Executive Director

"4 “Isn’t it truc that the function of the 1.ibrary of Congress is to cnhance and make available work to the world
and United States? And yours is protection? 2, Darrell, Rep. (CA-49). Uniled Stales. Oversight of the US.
Copyright Office. 113% Congress, 1* sess. Washinglon, D.C. Testimony.
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STATEMENT FOR THE RECORD OF RICK CARNES, PRESIDENT,
SONGWRITERS GUILD OF AMERICA

BEFORE THE HOUSE JUDICIARY COMMITTEE
“Future of the Copyright Office”

The Honorable Robert Goodlatte
Chairman, House Committee on the Judiciary
U.S. House of Representatives

The Honorable John Conyers
Ranking Member, House Committee on the Judiciary
U.S. House of Representatives

Dear Chairman Goodlatte and Ranking Member Conyers:

The Songwriters Guild of America (SGA), the world’s longest established songwriter
advocacy group run solely by and for the benefit of music creators, wishes to express its
strong support on behalf of its approximately five thousand members for the Fiscal 2015
Budget Request submitted by the U.S. Copyright Office to the U.S. House of
Representatives on March 5, 2014, and for the testimony of U.S. Copyright Register
Maria Pallante before your Committee on the issue of Copyright Office Oversight on
September 18, 2014. SGA thanks the Committee on the Judiciary for this opportunity to
do so.

Moreover, SGA would like to further commend U.S. Register of Copyrights Maria
Pallante on her well-reasoned Budget Statement to the House Committee on
Appropriations accompanying her budget submission, explaining the Copyright Office’s
charge to adequately serve the needs of both the American creative community and the
American public. We note especially our firm agreement with her assertion that
“enhanced budgetary authority for the Copyright Office should be viewed as a public
investment that is both prudent and sensible.” (emphasis added) Indeed, the importance
of “investment” in the Copyright Office to support its role as an engine not only of
enhanced American creativity, but also of financial growth and the generation of a
positive trade balance, is a vital concept that must neither be overlooked nor understated.

As Register Pallante pointed out in her Budget Statement,

“[i]n terms of the U.S. economy, authors, songwriters, book and software
publishers, film, television and record producers, and others depend on the
copyright registration and recordation systems to protect their creative works and
business interests. Based on a study released in 2013 using data from 2012, these
core copyright sectors—whose primary purpose is to produce and distribute
creative works—accounted for nearly 6.5% of the U.S. domestic gross product, or

1
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exceeding $1 trillion for the first time. The core copyright industries also
employed 5.4 million workers (4.04% of U.S. workers), and that number doubled
to over 11.1 million people (8.35% of the U.S. workforce) when those who
support the distribution of copyrighted works were added into the equation.”

The Copyright Office must be provided with the support that it needs to protect this
crucial cultural and economic segment of the American landscape.

Copyright Office Circular 1a provides a detailed review of the extensive and important
duties and responsibilities carried out by the Copyright Office in service to the American
creative community. In recognition of the Committee’s close work with the Copyright
Office, it is unnecessary to repeat those many critical functions in this letter. SGA would,
however, like to underline the important point made by the Copyright Office in its
Budget Statement concerning its expanding role in an era of intensive copyright policy
review:

Congress is now involved in a particularly busy period of copyright review and
possible copyright revision that is especially important and rather rare. This kind
of review has not occurred for decades. The Register and the Copyright Office are
playing a critical role in supporting this ongoing congressional review, and have
also engaged in a multi-year effort to update and improve Copyright Office
services. The Copyright Office participates in important U.S. negotiations relating
to intellectual property, for example, treaties and free trade agreements, at both
the bilateral and multilateral levels. The Office also works with the Department of
Justice on critical copyright cases.

In her testimony before your Committee regarding Copyright Office Oversight, Register
Pallante added as follows:

As Congress considers updates to the copyright law, it is possible that the
Copyright Office will absorb new functions, for example with respect to statutory
licenses, small claims administration, or registration policy. Discussions about the
future are invigorating, but they highlight the need for a series of improvements
that may be both small and large, from minor upgrades to paradigm shifts. The
Copyright Office has spent the past few years identifying and discussing what
form these improvements might take and how best the Office might accomplish
them.

At this crucial juncture, the Copyright Office must be provided with the funds it needs to
maintain its participation in the copyright revision process at the highest possible levels,
while maintaining its facility to satisty what in the private sector is referred to as “core
business functions.” In that regard, the Copyright Office has noted a recent slow-down in
the copyright registration fulfillment process, potentially a result of resources diverted to
the utterly necessary and beneficial activities it is undertaking in furtherance of the
Copyright Law revision process. The Copyright Office must be provided with the means
to fulfill both of these functions, not one or the other.
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By way of example, the recent, continuing series of round table discussions successfully
conducted by the Copyright Office in various cities throughout the country has been
enormously appreciated by the American creative community, including the participants
representing SGA. These round tables have provided a rare opportunity for working
creators to convey directly to decision makers and government officials their opinions on
various copyright issues, and to relate real life experiences to those who will be helping
to fashion future policy. These are the types of activities and initiatives, made possible
only by adequate funding, that lead to the formulation of better, more nuanced, and more
effective policy recommendations. There is no reason that the pursuit of excellence in
policy making should force a diminution in the quality of core services that the creative
community similarly needs in order to function at its highest levels. The only answer lies
in adequate funding.

Finally, SGA would like to take this opportunity to reiterate its whole-hearted support for
the recent Congressional initiative that resulted in the drafting by the Copyright Office of
legislation that would establish a “small claims” copyright enforcement system within the
Copyright Office. In an era in which copyright infringements are epidemic, while the
cost of bringing copyright enforcement litigation hovers at over a quarter of a million
dollars per action, creators have been left with no practical ability to enforce their rights.
The carefully crafted legislative proposal offered by the Copyright Office would create
within its purview an adjudicative section known as the “Copyright Claims Board,”
which would oversee the resolution of disputes between plaintiffs and opt-in defendants.
This is exactly the type of fair and practical solution that the creative community needs to
sustain itself, and exactly the type of “investment” in Copyright Office funding that
would positively serve both the creative community and the public. SGA encourages
Congress to move forward in support of this new proposal at the earliest possible time,
and to provide the Copyright Office with the funding it needs to fulfill the mandate of the
statute once enacted.

In sum, SGA believes that one of the most important components necessary to the
fulfillment of the Constitutional imperative to “promote the progress” of science and the
arts in America is a strong, well-funded US Copyright Office. In order to fulfill its true
potential for encouraging authorship, facilitating the dissemination of creative works, and
fostering commerce in the global marketplace, the Copyright Office needs to be better
funded and more robustly staffed. Consistent with Register Pallante’s September 18"
testimony before your Committee, Congress should clarify further that the Copyright
Office is charged with exercising certain specific executive functions that are separate
from the role of the Library of Congress in the legislative branch, and therefore deserving
of greater budgetary autonomy.

For nearly a century and a half, the Copyright Office has served the needs of the
American creative community, providing timely and important core services the
successful continuation of which is tied directly to adequate funding. Many of us also
recall how former Register Barbara Ringer served as an indispensible leader in helping
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Congress to fashion the world’s first modern Copyright Actin 1976, a role that Register
Pallante and her staft are fulfilling today at the threshold of this new era of revision.

In order to continue properly satisfying these multiple mandates, and indeed expanding
its services for public benefit, the U.S. Copyright Office requires invesfment. By doing
s0, Congress will likewise be investing in American creators, in American culture, and in
the American economy.

Thank you, Mr. Chairman, for this opportunity for SGA to make its position on this
important issue known to the Committee.

Sincerely,

Rick Carnes
President
Songwriters Guild of America
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MOTION PICTURE ASSOCIATION OF AMERICA, INC.
SUBMISSION FOR THE RECORD

BEFORE THE HOUSE JUDICIARY COMMITTEE SUBCOMMITTEE ON COURTS,
INTELLECTUAL PROPERTY, AND THE INTERNET

HEARING ON COPYRIGHT OFFICE OVERSIGHT

NOVEMBER 14, 2014

The Motion Picture Association of America, Inc. (“MPAA”) is pleased to provide this
statement as part of the record of the Subcommittee’s hearing on Copyright Office Oversight,
held September 18, 2014, The MPAA is a not-for-profit trade association founded in 1922 to
address issues of concern to the motion picture industry. The MPAA’s member companies are:
Paramount Pictures Corp., Sony Pictures Entertainment Inc., Twentieth Century Fox Film Corp.,
Universal City Studios LLC, Walt Disney Studios Motion Pictures, and Wamer Bros.
Entertainment Inc. These companies and their affiliates are the leading producers and distributors
of filmed entertainment in the theatrical, television, and home-entertainment markets.

The motion picture and television industries support 1.9 million jobs across all 50 states
and contributed $111 billion in total wages in 2012, the most recent year for which data is
available. The protections afforded by copyright law enable the MPAA’s member studios to tell
the stories that audiences enjoy both in the United States and around the world. The U.S.
Copyright Office plays a vital role in administering that law and in ensuring that both the
legislative and other branches of the federal government receive the best possible advice on
copyright matters.

The MPAA greatly appreciates the hard work and dedication of the Copyright Office,
from Register Pallante down through its staff. It has become increasingly clear in recent years,

1
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however, that the Office is not optimally funded and positioned to address its increased workload
and the challenges it faces in this era of rapid change, both in technology and in the business
practices in the industries it serves.’ Below we briefly set forth two broad areas that we urge the
Subcommittee to further examine as it seeks to maintain the Copyright Office’s ability to meet
the challenges of the twenty-first century.

REGISTRATION AND RECORDATION

The MPAA’s members are large-volume users of the Copyright Office registration and
recordation systems, which secure copyright protection for their content, and provide
constructive notice of their rights, as well as priority between conflicting transfers of rights. Such
protections are vital to the MPAA members’ ability to, among other things, conduct transactions,
secure financing, and to fight piracy. The MPAA member companies also rely heavily on the
Office’s hard-copy public records and online database in searching for and conducting business
involving the copyrights of third parties. As such, we appreciate the Copyright Office’s attention
to improvements in the current registration and recordation systems for our members, and also
for the general public who use or rely on them and their associated database.

However, it has become apparent that the Office does not currently have adequate
resources to administer these systems in a timely and effective manner. As Register Pallante
noted in her testimony before the Subcommittee, it currently takes the Office on average 8.2
months to process paper registration applications, and 3.3 months for electronic applications.

Moreover, the Copyright Office’s registration records are not fully digitized, and those electronic

! The duties of the Copyright Office are many. In addition to administering the registration and recordation systems,
it: undertakes major policy studies; administers rulemakings including the triennial rulemaking under § 1201 of the
Digital Millennium Cepyright Act; advises Congress on copyright issues; provides advice and assistance on
copyright issues to other federal departments and agencies; and participates in meetings of international
intergavernmental organizations and meetings with foreign government officials relating to copyright. See generally
17 U.8.C. § 701.
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databases that it does maintain are relatively rudimentary, lacking the robust functionality that is
typical of today’s commercial database systems, and covering registrations only from 1978
forward.” The problem is more acute in the recordation system, where the current average
processing time is around 17 months, and (with one minor, recent exception) documents must be
submitted entirely on paper—more or less the same way as when the recordation system first
launched in the late nineteenth century—and those documents are not searchable or accessible
online.

Much could potentially be done to improve the registration and recordation systems and
their associated databases. Basic web site functionality could be improved. Additional staff could
be hired to reduce processing delays. The Office could implement application program interfaces
(“APIs”) to facilitate direct, computer-to-computer communication between copyright owners
and the Office, which would eliminate the need for data re-entry, thereby increasing efficiency
and reducing the potential for error. APTs would also allow for the development of third-party
applications that could interface seamlessly with the Copyright Office in much the same way that
various tax preparation software tools enable communication with the Internal Revenue
Service’s e-file system. Such APIs could also potentially facilitate appropriate connections
between the Copyright Office database and databases maintained by private registries, such as
the performance rights organizations’ databases of musical works. Among the many benefits that
would flow from improved databases is a reduction in the population of orphan works, improved
connectivity between potential licensees and copyright owners, greater accuracy of search
results, faster and more efficient data recovery, and valuable digital preservation of older and

historical data that might be lost as time passes.

2 See http://cocataleg.loc. zoviegi -hin/Pwebhrecon.cgi T DB=local &  PAGE=First
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The solution to the problems noted above is clear: The Copyright Office needs additional
resources, both IT and examiner staff. As Register Pallante noted in her testimony, the Office’s
staff has shrunk significantly in recent years; the registration program alone currently has 48
vacancies out of a staff of 180, and a full one-quarter of the remaining staff is approaching
retirement. On the IT side, the Office relies on the Library of Congress for its resources, and it
must compete with other departments within the Library, many of which have widely differing
interests. While we recognize that this Subcommittee does not itself appropriate funds, it does
have an oversight role over the Oftice, and our hope is that highlighting these issues will give
them additional prominence and lead all involved to advocate that the Copyright Office obtain
the resources necessary to fulfill its many important duties.

STRUCTURAL ISSUES

Some of the Oftice’s challenges stem from a simple lack of resources. But others are the
result of its unique position as an entity that administers the law—traditionally an executive
branch function, see [ntercollegiate Broad. Sys., Inc. v. Copyright Royalty Board, 684 F.3d 1332,
1341-42 (D.C. Cir. 2012)—yet is located within the legislative branch, as a division of the
Library of Congress, operating under the supervision of the Librarian of Congress. See 17 U.S.C.
§§ 701-02. The time is now ripe for a serious discussion about whether the Copyright Office
should remain housed within the Library, or whether it would be more appropriately placed
within executive branch, or made an independent agency. MPAA takes no position at this early
stage whether such a move is warranted, or, if so, where within the government the Copyright
Office should land. But we do believe that Congress would benefit from taking a close look at
these issues, and, with input from the Copyright Office and other stakeholders as to the pros and

cons of various potential scenarios, arrive at a conclusion that best serves the Office’s various
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mandates, which include: administering the copyright law; creating and maintaining public
records of copyright ownership through registration of claims and recordation of documents
pertaining to those claims; providing technical assistance to the Congress and to executive
branch agencies; and serving as a resource to the domestic and international copyright
communities.

There are various potential benefits to relocating the Copyright Office within the
government’s administrative structure, including increasing its prominence and stature;
providing it with an independent budget adequate to meet its staffing and IT requirements; and
eliminating some of the inherent tension between an agency that administers a copyright system
and yet is overseen by a library, which has a very different mission that includes making
copyrighted works available to the public.*

CONCLUSION

We thank the Subcommittee for the opportunity to provide this statement, and welcome
the opportunity to examine issues related to modernization of the Copyright Office in the next

Congress.

3 o : fnires/oin
See hittp/fwwny . copyright povieires/cirela.himd

* One example of such tension is the process by which registrants must submit “deposit copies™ of their works. The
Copyright Oflice requires deposit capies so that examiners can review works to determine whether they qualily to
be registered. See 17 U.S.C. § 408, The Library, on the other hand, desires deposit copices Lor traditional
library/archive purposes. 7d. § 407. Because the two categories of deposits are used for such different purposes, it
may 1ake sense to have different standards for each, especially in the digital environment; for exarnple, exarniners
reviewing a work simply to see whether it qualifies to be registered likely do not need access to the “best edition” of
such work. See id. §408(b). An examination of the deposit copy issue is particularly timely for the motion picture
industry, which is rapidly shifting from distributing its warks to theatrical exhibitors on 35 millimeter film to
“Digital Cinema Packages,” digital copies ol movies stored on hard drives.
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