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SUMMARY OF SUBJECT MATTER

TO: Members, Committee on Transportation and Infrastructure
FROM: Staff, Committee on Transportation and Infrastructure
RE: Field Hearing on “Federal Regulation of Waters: Impacts of Administration

Overreach on Local Economies and Job Creation™

PURPOSE

On Monday, April 28, 2014, at 9:00 a.m., at the Blair County Convention Center in Altoona,
Pennsylvania, the Committee on Transportation and Infrastructure will meet to receive testimony
on the potential impacts of a United States Environmental Protection Agency (EPA) and United
States Army Corps of Engineers (Corps) proposed joint rulemaking to change the scope of
federal jurisdiction under the Clean Water Act, and on the effects of tightened Corps of
Engineers permitting requirements for stream crossings of natural gas collector lines constructed
in Pennsylvania.

PROPOSED RULE TO REDEFINE “WATERS OF THE UNITED STATES”

Background

Congress enacted the Federal Water Pollution Control Act Amendments of 1972 (commonly
known as the “Clean Water Act” or the “CWA”) to “restore and maintain the chemical, physical,
and biological integrity of the Nation’s waters.” The CWA claims federal jurisdiction over the
Nation’s “navigable waters,” which are defined in the Act as “the waters of the United States,
including the territorial seas” (CWA § 502(7)). The CWA instituted a system requiring
individual permits for discharges of pollutants to navigable waters.

EPA has the basic responsibility for implementing the CWA, and is responsible for
implementing the National Pollutant Discharge Elimination System (NPDES) permitting
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program under section 402 of the CWA. Under the NPDES program, it is unlawful for a facility
to discharge pollutants into “navigable waters,” unless the discharge is authorized by and in
compliance with an NPDES permit issued by EPA (or by a state, under a comparable approved
state program).

EPA shares responsibility with the Corps for implementing the dredge and fill (wetlands)
permitting program under section 404 of the CWA. Under the wetlands permitting program, it is
unlawful for a facility to discharge dredge or fill materials into “navigable waters,” uniess the
discharge is authorized by and in compliance with a dredge or fill (section 404) permit issued by
the Corps.

The CWA does not contemplate a single, federally-led water quality program. Rather,
Congress intended the states and EPA to implement the CWA as a federal-state partnership
where the states and EPA act as co-regulators. The CWA established a system where states can
receive EPA approval to implement water quality programs under state law, in lieu of federal
implementation. Currently, 46 states have authorized programs, including Pennsylvania.

Federal Jurisdiction Under The CWA

Since enactment of the CWA in 1972, EPA and the Corps (the “Agencies™) have
promulgated several sets of regulations interpreting the Agencies’ jurisdiction over “navigable
waters.” The first of these regulations was promulgated by the Corps in 1972 and generally
limited CWA Section 404 jurisdiction to only traditional navigable waters.

The Agencies later promulgated further sets of regulations, including in 1974, 1975, 1977,
1986, and 1993, which broadened the scope of their asserted federal jurisdiction over “navigable
waters.” In the 1986 publication of regulations, the Agencies for the first time asserted
jurisdiction over non-navigable, isolated, intrastate waters that are or may be used as habitat for
migratory birds.

Federal jurisdiction under the CWA over “traditional” navigable waters has not been in
question. However, controversies quickly arose shortly after enactment of the CWA in 1972 over
whether there is federal jurisdiction over upstream headwaters, isolated waterbodies, intermittent
and ephemeral streams, manmade ditches, swales, ponds, and other non-navigable waters, and
more generally over where the outer limits of federal jurisdiction lie under the CWA.

Some interests have sought to preserve a balance of power and long-term cooperative
relationship between the federal government and the states, and have argued for a limited scope
of federal jurisdiction over waterbodies, allowing states to assert jurisdiction over waters where
the federal interest in those waters is limited or nonexistent.

Other interests have argued for an expansive (and some, an unlimited) scope of federal
Jjurisdiction over waterbodies, to include most any wet areas. This approach would undermine the
federal-state partnership that Congress originally envisioned for implementing the CWA.

o
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Supreme Court Cases on CWA Jurisdiction

There has been a substantial amount of litigation in the federal courts on the scope of CWA
jurisdiction over the past 40 years, including three United States Supreme Court cases.

[n the most recent two cases, Solid Waste Association of Northern Cook County v. United
States Corps of Engineers, 531 U.S. 159 (Jan. 9, 2001) (also known as “SWANCC™), and the
combined cases of Rapanos v. United States and Carabell v. U.S. Army Corps of Engineers, 547
U.S. 715 (June 19, 2006) (collectively referred to as “Rapanos™), the Supreme Court articulated
limits to federal jurisdiction under the CWA regarding the scope of what are considered “waters
of the United States,” and told the Agencies that they had gone too far in asserting their
authority. The SWANCC decision rejected the Agencies’ authority to regulate isolated waters
based upon the potential presence of migratory birds. The Rapanos decision affirmed that CWA
jurisdiction does not extend to all areas with a mere “hydrological connection” to navigable
waters, although the Court was unable to agree on the proper test for determining the extent to
which federal jurisdiction applies to wetlands, resulting in a split decision. This split decision left
the Agencies with nonuniform guidelines from the Court as to how to interpret the CWA’s
jurisdictional scope in the future.

Legislative Initiatives to Expand Federal Jurisdiction Under the CWA

Legislation was introduced in the House of Representatives and the Senate in the 110th and
111th Congresses that was aimed at overruling the SWANCC and Rapanos cases and redefining
the scope of CWA jurisdiction. (See, e.g., Clean Water Restoration 4ct (H.R. 2421, 110th
Congress); America’s Commitment to Clean Water Act (H.R. 5088, 111th Congress); Clean
Water Restoration Act (S. 787, 1 11th Congress).)

These bills faced overwhelming bipartisan opposition in Congress and were rejected in both
the 110th and 111th Congresses because of concerns that they would expand federal jurisdiction
to allow EPA and the Corps to exercise unlimited regulatory authority over all interstate and
intrastate waters and wet areas.

The Agencies’ Proposed Revised CWA Jurisdiction Rule

Between 2010 and 2013, the Agencies drafted and attempted to finalize new guidance to
describe their latest views of federal regulatory jurisdiction under the CWA. Those efforts were
met with strong bipartisan opposition, and the Administration ultimately halted its etforts to
finalize the guidance.

Most recently, the Administration directed the Agencies to develop a rule to redefine the
scope of the CWA’s jurisdiction. On March 25, 2014, the Agencies publicly announced a
proposed rule entitled Definition of ‘Waters of the United States ' Under the Clean Water Act.
This rule ostensibly aims to “clarify” which waterbodies are subject to federal jurisdiction under
the CWA.
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The proposed rule replaces the definition of “navigable waters” and redefines “waters of the
United States™ in the regulations for all CWA programs. The proposed rule redefines “waters of
the United States™ as:

1. All waters currently, in the past, or that may be susceptible to use in interstate or foreign
commerce, including tidal waters;

. All interstate waters, including interstate wetlands;
The territorial seas;

. All tributaries of waters identified in 1-4 above;

. All waters, including wetlands, adjacent to waters identified in 1-5 of this section; and

2
3
4. All impoundments of waters identified in 1-3 above;
5
6
7

On a case-specific basis, other waters, including wetlands, which alone or in combination
with other similarly situated waters in the region, have a significant nexus to a water
identified in paragraphs 1-3.

Many stakeholders have expressed serious concerns with the proposed rule, including that
the definitional changes contained in the proposed rule would significantly expand federal
control of water and land resources across the Nation, triggering substantial additional permitting
and regulatory requirements. Specifically:

Issue

Agencies’ Position

Stakeholders® Concerns

Broader in Scope.

The Agencies assert that the scope of CWdA
Jurisdiction is narrower under the
proposed rule than that under the existing
regulations, and that the proposed rule
does not assert jurisdiction over any new
types of waters.

The proposed rule provides essentially no limit to
CWA federal jurisdiction, It establishes broader
definitions of existing regulatory categories, such as
tributaries, and regulates new areas that are not
jurisdictional under current regulations, such as
adjacent non-wetlands, riparian areas, floodplains, and
other waters.

Inconsistent With
Supreme Court
Precedent.

The Agencies state that the proposed rule
is consistent with Supreme Court decisions
and is therefore narrower than the existing
regulations.

The Supreme Court has made clear that there is a limit
to federal jurisdiction under the CWA, specifically
rejecting the notion than any hydrological connection
is a sufficient basis to trump state jurisdiction.

Fails to Provide
Reasonable Clarity.

The Agencies state that the proposed rule
will provide clarity jor the regulated
public and the Agencies.

The proposed rule leaves many key concepts unclear,
undefined, or subject to Agency discretion.

Adversely Affects Jobs
and Economic Growth.

The Agencies state that the proposed rule
will benefit businesses by increasing
efficiency in determining coverage of the
CW4.

The proposed rule will subject more activities to
CWA permitting requirements, NEPA analyscs,
mitigation requirements, and citizen suits challenging
the applications of new terms and provisions. The
impact will be felt by the entire regulated community
and average Americans, including landowners and
small businesses least able to absorb the costs. The
potential adverse effect on economic activity and job
creation in many sectors of the economy has been
largely di d by the Agencies

Flawed Rulemaking
Process Prejudges the
Science, Undermining
the Credibility of the
Rule and the Process fo
Develop It.

The Agencies state that the rule is based
on EPA’s draft scientific study on the
connectivity of waters and is therefore
supported by the latest peer-veviewed
science.

instead of initiating the rulemaking process by
soliciting input from, and developing consensus with,
the general public, scientific eommunities, and federal
and state resource agencics to determine the
appropriate scope of CWA jurisdiction and the range
of issues to be covered by the rule, the Agencies
simply have proceeded with a rulemaking that is
based on the drafl guidance, thereby codifying their
misinterpretations of legal standards articulated by the
Supreme Court.
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In addition, EPA’s Science Advisory Board panel is
still in the process of peer-reviewing the draft
connectivity report and, at its December 2013
meeting, the pancl identified significant deficiencies
with the report,

1t does not appear the Agencies intend to give the
public an opportunity to review the final connectivity
report as part of the rulemaking.

PERMITTING STREAM CROSSINGS
IN PENNSYLVANIA FOR GAS GATHERING LINES

Background

As part of the process of developing a natural gas gathering system to transport natural gas
extracted from wells in the Marcellus Shale region to natural gas transmission systems and,
ultimately, to the market, natural gas gathering lines need to be laid across land and across
certain streams and wetlands along the lines’ path. This can result in the temporary discharge of
dredged or fill material into these waterbodies. Because of these temporary impacts to
waterbodies, these activities require a federal permit from the Corps pursuant to Section 404 of
the CWA if those waterbodies are subject to jurisdiction under the CWA.

Historically, the Corps has recognized that impacts from these types of linear facilities
crossing waterbodies are minimal and temporary. For a linear project like a pipeline, each
individual crossing of a separate waterbody, or each individual crossing of a single waterbody at
separate and distinct locations, is reviewed and authorized as a separate activity. Generally,
these small crossings have only temporary impacts when analyzed separately. Temporary
impacts are those that exist only for the duration of the project counstruction and the immediate
period of restoration that follows construction. Conversely, permanent impacts are those impacts
that are anticipated to exist in perpetuity after project implementation.

In many parts of the country, pipeline projects are authorized by a Nationwide Permit (NWP)
issued by the Corps, specifically, NWP-12. As long as specified general conditions associated
with the NWP are satisfied, NWP-12 is available for construction, maintenance, repair, or
removal of utility lines, provided that the activity does not result in the loss of greater than one-
half acre of jurisdictional waters. The impact threshold of one-half acre of waters applies
independently to each single and complete project, as discussed above.

To utilize NWP-12, a project sponsor generally must provide preconstruction notification to
the Corps. The project sponsor then may begin construction upon notification by the Corps that
the activity may proceed or if 45 days have passed since the Corps received a complete
preconstruction notice. ’

NWP-12 does not apply in Pennsylvania, as it has been suspended in favor of a state
programmatic general permit covering linear facilities known as “PASPGP-4.” The Pennsylvania
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Department of Environmental Protection administers the PASPGP-4 program, with review in
certain instances by the Corps.

Authorization Pursuant to PASPGP-4

PASPGP-4 generally is available to linear projects that impact 1.0 acre or less of waters,
including jurisdictional wetlands. PASPGP-4 categorizes such projects into three categories for
purposes of review:

Category I: Projects below certain temporary and/or permanent impact thresholds that do not
affect federal endangered species. Qualifying projects would be authorized without notice to
the Corps.

Category II: Projects below certain temporary and/or permanent impact thresholds
(generally the same as under Category [) that do not affect federal endangered species but
that do not qualify for Category I for certain reasons. Qualifying projects could be authorized
after opportunity for review and comment by the Corps.

Category HI: Projects that do not qualify for Category I or Category I, e.g., because an
impact threshold is exceeded or federal endangered species may be affected. Category I
activities receive a project-specific review by the Corps. Qualifying projects may be
authorized only after case-by-case opportunity for review and comment by all appropriate
federal and state resource agencies and a determination by the Corps that the activity would
have no more than minimal adverse environmental impacts.

PASPGP-4 uses the existing regulatory definition of single and complete project to determine
the applicability of PASPGP-4. However, PASPGP-4 expands the definition of single and
complete project for purposes of categorizing projects for review, and requires consideration of
the cumulative impact of the aggregate of all the stream crossings in the overall project. Further,
PASPGP-4 requires consideration of the temporary, as well as the permanent, impacts associated
with the project for purposes of categorization, even though most of the impacts of these
facilities are minimal and only temporary.

The practice of aggregating the cumulative impacts of an overall project has led to most
natural gas gathering line projects qualifying only for Category IHI review. This result is
inconsistent with the original rationale for the Corps having established and followed the single
and complete project definition: “The purpose of separating out linear projects within the text of
the definition for single and complete project was to effectively implement the NWP program by
reducing the effort expended in regulating activities with minimal impacts.” (See 56 Fed. Reg.
59110 (Nov. 22, 1991).)

The notion of using cumulative impacts of an overall project to screen activities for purposes
of review pursuant to a state programmatic general permit is not supported by the Corps
regulations and is inconsistent with longstanding practice in Pennsylvania and nationally.
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The process of Category Il review required by PASPGP-4 for most gas gathering line
projects adds approximately 120 to 180 days or more to the review time for each project, after
approval from Pennsylvania has been granted.

The extensive and redundant review required by PASPGP-4 stands in stark contrast to the
streamlined approach of NWP-12, where construction simply may proceed in most cases if
express authorization is not provided by the Corps within 45 days of submission of complete
preconstruction notification.

Importantly, the Corps in other states is not aggregating impacts of any overall project for
purposes of determining applicability of NWP-12 or the requirement for preconstruction
notification. In fact, the Corps’ latest reissuance of the Nationwide Permits provides a separate
definition of the term single and complete /inear project, which reinforces the rule that various
individual crossings of a linear project should not be aggregated or treated together as an overall
project.
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FEDERAL REGULATION OF WATERS: IMPACTS
OF ADMINISTRATION OVERREACH ON
LOCAL ECONOMIES AND JOB CREATION

MONDAY, APRIL 28, 2014

HOUSE OF REPRESENTATIVES,

COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,

WASHINGTON, DC.

The committee met, pursuant to call, at 9 a.m., at the Blair
County Convention Center, One Convention Center Drive, Altoona,
Pﬁ 16602, Hon. Bill Shuster (Chairman of the committee) pre-
siding.

Mr. SHUSTER. The committee will come to order. I first want to
take the opportunity to thank everybody for coming out here today.
I am pleased to welcome our panel of distinguished witnesses
today. First of all, Ken Murin, environmental program manager for
the Division of Wetlands, Encroachment and Training of the Bu-
reau of Waterways, Engineering and Wetlands from the Pennsyl-
vania Department of Environmental Protection. That is a long title,
Mr. Murin. Thank you for being here. Mr. David Spigelmyer, the
president of the Marcellus Shale Coalition; Tonya Winkler, AICP,
midstream permitting and compliance manager for Rice Energy.
Thank you for coming today. Warren Peter, the president of War-
ren Peter Construction. Thomas Nagle, president of the Cambria
County Farm Bureau and a local cattle farmer, and Jacqueline
Fidler, manager of environmental resources for CONSOL Energy.
Thank you all for being here today. Today we are going to explore
the impact and executive actions that the administration is taking
to regulate the waters and restrict the development of important
energy resources in Pennsylvania and elsewhere in the country.

Last week the President published a proposed rule that would
dramatically extend the reach of the Federal Government when it
comes to regulating ponds, ditches, and other wet areas. This is an
example of the disturbing pattern of the imperial Presidency that
seeks to circumvent Congress. Unilaterally broadening the scope of
the Clean Water Act and the Federal Government’s reach into our
everyday lives will have adverse effects on the economy and jobs,
increase the likelihood of costly litigation, and restrict the rights
that landowners and local governments enjoy regarding decision-
making on their own land.

This Federal jurisdiction—was the subject of failed legislation in
the 110th and 111th Congress, and I would like to point out that
both those Congresses were controlled by the Democrats in the
House and Senate at the time. Strong bipartisan opposition pre-
vented those Bills from moving forward. Even in Congress now the
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Obama administration is trying to achieve the power of expansion
through a rulemaking. This proposed rule supposedly aims to clar-
ify which water bodies are subject to Federal jurisdiction under the
Clean Water Act. Twice the Supreme Court has told the agencies
that there are limits to the Federal jurisdiction under the Clean
Water Act and they have gone too far in asserting authority. So
twice the Congress told the Democrats and twice the Supreme
Court had said to the administration, the EPA, you don’t have this
jurisdiction.

It is a responsibility of Congress, not the administration, to de-
fine the scope of jurisdiction under the Clean Water Act. Similarly,
the administration is taking steps to restrict the development of
important energy resources in Pennsylvania. The administration is
utilizing the Wetlands permitting process under the Clean Water
Act to throw obstacles in the way of developing and transporting
to market the gathering lines of natural gas produced in the
Marcellus Shale region. Since 2011 when the Army Corps of Engi-
neers issued Pennsylvania State a pragmatic general permit forum,
the inferred concerns from industry and the DEP regarding several
key changes have increased the permitting review time for natural
gas gathering lines, delaying the delivery of gas from the well to
the marketplace and delaying royalty payments to property owners
and revenues to the State.

I have met with and worked with industry, DEP, and the Corps
over the last 3 years to attempt to address these concerns. While
I am told the timeline has improved somewhat, the underlying
changes that caused these problems in the first place have not been
addressed. Regulations to the Nation’s water must be done in a
manner that responsibly protects the environment without unnec-
essary and costly expense to the Federal Government. We can con-
tinue to protect our waters without unreasonable and burdensome
regulations on our businesses, farmers, and families.

I look forward to hearing from all our witnesses today, about
their experience and thoughts on both the issues, and thoughts on
improvements on the next general permit issues in 2015.

I now yield to Mr. Gibbs, who is the chairman of the Sub-
committee on Water Resources and Environment, for an opening
statement.

Mr. GiBBS. Thank you, Mr. Chairman, and I want to thank the
witnesses for being here. I look forward to the testimony today.

I would also like to thank Chairman Shuster for holding this
very important and timely hearing—in Altoona. I appreciate your
leadership on these important issues.

On March 25 the EPA and the Army Corps of Engineers released
a proposal that according to the agencies would clarify the scope
of the Federal jurisdiction within the Clean Water Act. In review-
ing the proposal I have serious concerns about implementations of
water previously regulated by States rather than the Federal Gov-
ernment. When the Clean Water Act was first passed by Congress
it was done so under the constitutional authority of the—clause de-
fining jurisdiction as—waters. The proposal would effectively re-
move—resulting in the erosion of State authority and granting Fed-
eral jurisdiction to waters never intended for inclusion of the Clean
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Water Act, including ditches, manmade ponds, flood plains, and un-
seasonably wet areas.

However, the agencies have continued to claim that no waters
would be covered in the rulemaking—no new waters in the rule-
making. When I questioned Army Corps and agriculture officials in
the hearings last month about this issue, I found that rather than
clarifying the issue, they made it muddier. Additionally, we are
here today to learn about the cost regulations permitting pipeline
projects that appear to exist only in Pennsylvania.

I am particularly concerned about this new time-consuming proc-
ess that my own district in Ohio is located above a large portion
of—formation. Ohio can expect to see development of natural gas
lines—pipelines similar to here in Pennsylvania.

Once again, I would like to thank the chairman for holding this
important hearing and I look forward to hearing from the wit-
nesses.

Mr. SHUSTER. I thank the gentleman, and everybody—Mr. Gibbs
from Ohio, as he said there, I want to introduce the other Members
who made the trip here today. To my far left is Congressman Scott
Perry from York County—York County, Adams and the center
part—central Pennsylvania; Congressman Jeff Denham from Cali-
fornia—the Central Valley in California; and Congressman Tom
Rice from South Carolina, Myrtle Beach, the third most popular va-
cation spot in America.

Mr. RICE. You mean you didn’t come here for business?

Mr. SHUSTER. I told him he needed to show some love to Pennsyl-
vania because quite a few of our folks travel to Myrtle Beach for
vacation.

Mr. RICE. It——

Mr. SHUSTER. And—Pennsylvania money, too. We appreciate you
making the trip up here——

Mr. RICE [continuing]. Come back early and all.

Mr. SHUSTER. I thank each of the Members for being here and
the staff for traveling up, and again, I appreciate the witnesses
making the trip here today. I ask unanimous consent that the full
statements be included in the record of all the witnesses. Since we
have written testimony we ask that you keep your testimony to 5
minutes. I am pretty quick with the gavel, but I won’t be too quick
today. It is important, so I want to make sure you are heard, and
any Members that don’t get a chance to ask questions, we will keep
the record open for 5 days following this to pass on to you that op-
portunity.

I will ask unanimous consent that written testimony submitted
on behalf of the National Association of Realtors be included in this
hearing—on this record.

Without objection, so ordered.

[The information follows:]
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April 25, 2014

The Honorable Bill Shuster
2209 Rayburn HOB
Washington, D.C. 20515

Dear Representadve Shustet,

On March 25, 2014, the Eavironmenral Protection Agency and Army Corps of
Engineers proposed to “clarify” which waters of the United States are subject to
regulation under the Clean Water Act. The Natonal Association of REALTORS®
strongly opposes the proposal as a thinly veiled attempt to expand the federal
government’s reach to almost any property with a wet area in the country.

While asserting their proposal is “narrowet” than the existing regulations, these
agencies unapologetically add new categories and catch-all definitions to those
regulations, including:

®  “ALL Tributaries” that contribute to a jurisdictional “by tule” water. Current
regulations are limited to some tributaries, but this proposal includes an
entirely new definition of the term “tributary” that is so broad and sweeping
that few waters ean be excluded.

s “ALL adjacent waters” — current regulations extend only to adjacent
wetlands but this proposal inserts all other adjacent waters into the
regulations.

®  “Other Waters” ~ if “all tributaries” and “all adjacent waters™ isn’t broad
enough, under the proposal regalators can assert jurisdiction over any other
water that it deems has a “significant nexus” based on their case-by-case
review using their own evidence.

The Supreme Court has made clear that there is a limit to federal jurisdiction under
the CWA. But this proposed rule will extend coverage to many waters that are
remote and/or carry only minor volumes, and its provisions provide no meaningful
limit to federal jutisdiction. While it’s true the proposal will exclude some waters,
like swimming pools and farm waste ponds, these were never at issue. And the
exclusion of some waters doesn’t justify the inclusion of others.

The regulators will clam that all the new definitions and catch-alls will provide
brighter lines for what’s “in/out” and on net benefit property owners. What they are
really saying is the draft rule would save bureaucrats time in denying more permit
applications to property owners who are sceking to improve their very own property. In
teality, the proposed rule will subject more activities to CWA permitting

s, mitigatdon requirements, and citizen suits challenging

requirements, NEPA analyse
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the applications of new terms and provisions. The potential adverse impacts on
economic activity have been largely dismissed by the agencies and are not refle
BPA’s flawed economic analysis fot the proposed rule.

=d in

Thank you for holding this critical oversight heating into a potential regulatory over-
reach into properties with a wet area. We look forward to working with you o
restore the otiginal limits of the Clean Water Act and natrow the scope to the
navigable waters of the U.S. as Congress really intended.

Sincerely,

A

Steve Brown
2014 President, National Association of REALTORS®
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Mr. SHUSTER. And with that, I will start with Mr. Murin.

TESTIMONY OF KENNETH MURIN, ENVIRONMENTAL PRO-
GRAM MANAGER, DIVISION OF WETLANDS, ENCROACHMENT
AND TRAINING, BUREAU OF WATERWAYS, ENGINEERING
AND WETLANDS, PENNSYLVANIA DEPARTMENT OF ENVI-
RONMENTAL PROTECTION; DAVID SPIGELMYER, PRESI-
DENT, MARCELLUS SHALE COALITION; TONYA WINKLER,
AICP, MIDSTREAM PERMITTING AND COMPLIANCE MAN-
AGER, RICE ENERGY, INC.; WARREN PETER, FOUNDER AND
PRESIDENT, WARREN PETER CONSTRUCTION, ON BEHALF
OF THE INDIANA-ARMSTRONG BUILDERS ASSOCIATION,
PENNSYLVANIA BUILDERS ASSOCIATION, AND NATIONAL
ASSOCIATION OF HOME BUILDERS; THOMAS R. NAGLE, JR.,
PRESIDENT, CAMBRIA COUNTY FARM BUREAU, ON BEHALF
OF THE PENNSYLVANIA FARM BUREAU; AND JACQUELINE
FIDLER, MANAGER, ENVIRONMENTAL RESOURCES, CONSOL
ENERGY, INC.

Mr. MURIN. Thank you, Chairman Shuster. Thanks again for in-
viting the Department of Environmental Protection here this morn-
ing to provide testimony before the Committee on Transportation
and Infrastructure on Pennsylvania’s program for issuing permits
for projects under a consolidated permitting process, and more spe-
cifically, for oil and gas pipeline projects.

Before providing details on the process, I would like to address
another recent Federal matter that may be impacting Pennsylvania
permitting activities. Last week the Environmental Protection
Agency, EPA, and the United States Army Corps of Engineers, or
the Corps as I'll refer to, published a proposed rule regarding the
definition of waters of the United States. This definition is to be
used in determining the jurisdiction of the Clean Water Act with
respect to the requirements for permits under section 404 as well
as other Federal Clean Water Act programs.

As the publication of the rule is recent and the rule is lengthy,
the Department has not yet completed its review of the proposal.
However, as Pennsylvania is home to over 86,000 miles of streams
and rivers, and 404,000 acres of fresh water wetlands, DEP feels
that this proposed rule may be particularly relevant to Pennsyl-
vania and fully anticipates providing formal comments to EPA.

Prior to finalization of the waters in the United States rule, DEP
recommends the EPA and the Corps of Engineers reach out to
Pennsylvania to discuss the comments provided by the Depart-
ment. Once completed, DEP can provide these comments to the
committee members and make them available to the public as well.
Due to our ongoing review and our planned stakeholder outreach
I will not be providing testimony on that proposed rule today.

The Commonwealth of Pennsylvania is a water-rich State and
the protection of these abundant water resources is vital to the
health and the vitality of the Pennsylvania citizens’ environment
and economy. Pennsylvania has a vast energy portfolio, ranking
second in the Nation, in natural gas production and fourth in the
Nation in coal production. Pennsylvania is the only producer in the
Nation of high-heat anthracite coal. The role of the Department of
Environmental Protection is to ensure environmentally responsible
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development of the Commonwealth’s vast energy resources, which
includes protection of the equally abundant fresh water resources.

In Pennsylvania, the Dam Safety Encroachments Act and the ac-
companying regulations found at 25 PA Code, chapter 105, require
permits for stream and wetland encroachments complimentary to
those required under section 404 of the Federal Clean Water Act.
Under Federal regulations the Corps has the flexibility to develop
general permits on a statewide, regional or national basis. The De-
partment has worked with the Corps to develop a joint permitting
process that consolidates the State and Federal permitting process
making it more efficient and less time-consuming without sacri-
ficing environmental protection.

In 1995 the Department and the Corps negotiated a statewide
general permit, State Programmatic General Permit, or SPGP-1,
for projects in Pennsylvania that impacted one acre or less of wa-
ters of the United States, including wetlands. Projects with greater
impact cannot be authorized under this permit and were required
to obtain the individual section 404 permit directly from the Corps.
The Corps first issued its Pennsylvania State Programmatic Gen-
eral Permit on March 1, 1995. This general permit is renewed
every 5 years, with the most recent renewal or the fourth genera-
tion, also known as SPGP—4, having been issued on July 1, 2011.

During the review process that led to the most recent renewal of
SPGP—4, the Corps’ interpretation and application of several terms,
concepts and definitions used in the permit, as they relate it to
pipeline projects, were modified. Specifically, these changes were
intended to provide clarification of the process of permitting pipe-
line projects. Prior to the issuance of SPGP—4 in July 2011 the De-
partment, in cooperation with the Pennsylvania representatives to
Congress, attempted to negotiate some changes to the Corps’ clari-
fications; ultimately, however, the Corps did not make the changes
recommended by the Department and the Pennsylvania congres-
sional representatives. This is noteworthy as DEP will begin the
process of negotiating the next permit renewal with the Corps next
year, which is 2015, in order to have the SPGP-5 in place by July
1, 2016.

Under SPGP—4 the Corps defined three broad categories of im-
pacts. Category 1 and 2 activities normally do not trigger any addi-
tional review by the Corps and authorize when a department pro-
vides State law approval. Category 3 activities, however, are re-
viewed by the Corps as well as the State, and some examples of
projects that require the Corps’ review include projects with im-
pacts that threaten endangered species, impact more than one acre
of wetland, impact more than 250 linear feet of stream. Recent
data provided by the Corps indicates that approximately 13 percent
of the projects authorized from 2011 to 2013 require concurrent re-
view by DEP and the Corps. Of these projects, approximately 32
percent were pipeline projects.

To provide a perspective in context on the joint permitting pro-
gram, between July 1, 2011, and June 30, 2013, DEP reviewed ap-
proximately 9,500 authorizations under PA SPGP—4. It is impor-
tant to point out that this statewide general permit covers more
than just pipelines. It covers many activities associated with land
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development in general, such as culverts, small bridges, docks,
temporary stream crossings and intake and outfall structures.

During the period of July 1, 2006, through June 30, 2011, over
90 percent of the Corps’ authorizations were issued in less than 60
days from the date of receipt of a complete application. From there
the review delays, they were typically associated with deficient ap-
plication submissions.

SPGP—4 has been a critical tool used in consolidating the Federal
section 404 and State chapter 105 permitting processes in Pennsyl-
vania, although it was tailored to allow for one-stop authorization
of the projects under both section 404 of the Federal Clean Water
Act and the State chapter 105 regulations. PA SPGP—4 is a Corps
permit and the Corps controls the extent to which a Corps review
1S necessary.

Mr. SHUSTER. If you can just sum up——

Mr. MurIN. OK. How much time do I have?

Mr. SHUSTER. About another 30 seconds.

Mr. MURIN. OK. All right.

The consolidated State and Federal permitting processes under
SPGP have been effective, allows environmental responsible devel-
opment of the Commonwealth’s vast energy resources. As we look
to the upcoming renewal of the State Programmatic General Per-
mit in 2016 the Department is optimistic that working together
with the Corps we will be able to reevaluate the requirements of
Nationwide Permit 12 and the State Programmatic General Permit
with regard to the use of certain critical terms/definitions that
bring in greater consistency and efficiency into the implementation
of these important Clean Water Act requirements.

Thank you for your interest regarding this issue and opportunity
for the Department to provide this testimony.

Mr. SHUSTER. Thank you, and your testimony is—we have it full
in the record here and we are going to get into some questions and
we will talk to you about some of those issues.

Mr. MURIN. OK. Thank you.

Mr. SHUSTER. And with that, Mr. Spigelmyer.

Mr. SPIGELMYER. Good morning, Chairman Shuster, distin-
guished members of the House Committee on Transportation and
Infrastructure. My name is Dave Spigelmyer. I am the president of
the Pittsburgh-based Marcellus Shale Coalition, a trade association
representing some 300-some producer pipeline and supply chain
members. Our members represent the largest and most active com-
panies producing, gathering and transporting more than 95 percent
of the natural gas now being produced here in the region in the
Commonwealth of Pennsylvania. You have a copy of my formal tes-
timony which I will summarize this morning in my comments.

Increased development of natural gas here in the region has
made game-changing contributions to our economy, our energy se-
curity, and due to the increased use of natural gas, EPA has re-
ported that we have significantly reduced carbon dioxide emissions
in the region, bettering our environment. We have done so well re-
ducing energy costs for nearly every citizen in the United States.
In 2008 prices of natural gas at the well had hit $13.71 per Mcf,
or thousand cubic feet. After a nearly record-cold winter here in the
Northeast this year our well had prices and delivered utility prices
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are less than half of what they were just 6 years ago. In 2008 our
vertical drilling conventional industry produced 25 percent of the
natural gas we consume here in the Commonwealth. Today, uncon-
ventional horizontal development accounts for more than 14.3 bil-
lion cubic feet of production per day, equaling 5.2 trillion cubic feet
annually or more than 20 percent of America’s natural gas demand
being developed right here in our backyard.

These contributions are huge in terms of change in our national
energy picture, and putting men and women to work right here in
the Commonwealth of Pennsylvania. According to the Department
of Labor and Industry here in Pennsylvania more than 241,000
people in Pennsylvania are now employed either directly or indi-
rectly by our industry. One great aspect of this work is that we can
employ men and women right here at home trade in a hard hat in
Pennsylvania—trade in a helmet and military uniform abroad for
a hard hat here in the Commonwealth. And with nearly every con-
sumer product, all steel, glass, plastics, chemicals, fertilizers and
powdered metals that we touch today being manufactured through
the use of natural gas, we believe that abundant, affordable and re-
liable supplies of natural gas are poised to open up huge new man-
ufacturing opportunities here in Pennsylvania and likely all over
this Nation.

However, a critical in—shale development, including the
Marcellus and Utica Plains, is the requirement to gather and
transport natural gas to consumers. Predictable and consistent au-
thorization in the permitting process for pipelines is critical if the
benefits of shale development are to continue in our region. Today,
hundreds of completed wells await a pipeline connection to trans-
port that gas to consumers here in Pennsylvania and throughout
the region. Wells that are unable to be tied into a pipeline slows
the delivery of that product to market, and slows the royalty reve-
nues that would flow to mineral owners across the State.

The primary reason for the delay is that approving pipeline
projects rests in the review process now embraced by the Baltimore
District of the U.S. Army Corps of Engineers. Federal jurisdiction
applies to these projects in the location where pipelines cross the
waters of the United States, pursuant to section 404 of the Clean
Water Act. In Pennsylvania, authorization of these projects typi-
cally has been provided under the State Programmatic General
Permit, issued pursuant with the Clean Water Act, section 404(e).

The Pennsylvania State Programmatic General Permit #4 was
reissued effective July 1, 2011, by the Baltimore District of the U.S.
Army Corps of Engineers. As a result of this change by the Balti-
more District, the requirements for a review embodied in the State
Programmatic General Permit have created an inefficient process
that is now duplicative of the State’s review. Today, the process
being followed by the Baltimore District of the U.S. Army Corps re-
quires nearly all pipeline projects, both large and small, to undergo
individual review by the Corps, reviewing the total impacts of a
project, and not just the individual water crossing being author-
ized.

The approach for project authorization for these type of projects
reflected in the State Programmatic General Permit is inconsistent
with the goal—of the Corps’ own goal, inconsistent with its regula-
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tion, and represents a marked departure from the longstanding ap-
proach of evaluating each water crossing individually, which leads
to substantial permitting delays.

Combining the total impacts of an overall project for
preauthorization review of each individual water crossing is also
inconsistent with the Corps’ definition of a single and complete
project, and is inconsistent with the rationale expressed by the
Corps when it adopted this review process. No other district in the
Army Corps where our members operate approaches the permitting
function for gathering lines and midstream pipelines in the manner
now in place in Pennsylvania.

In all other areas of the country where gathering lines are being
built, the Corps adheres to its regulatory definition of single and
complete, and evaluates each crossing of water individually. The
adherence by other Army Corps districts to the regulatory defini-
tion of a single and complete project is in accord with the Corps’
own rules, and allows for efficient and effective review of those
projects. Furthermore, the review by the Baltimore District of the
Army Corps, under the State Programmatic General Permit, does
not alter the manner in which these projects are designed or con-
structed.

Their review of these projects is unnecessary, it is duplicative,
and it does not provide meaningful environmental benefit, yet the
Army Corps process imposes substantial administrative burden,
adds additional costs, and significant delays that could be elimi-
nated. The delays being experienced in Pennsylvania erode our
competitive standing as a location to invest capital, and can impact
the job growth that has revitalized communities all across this
Commonwealth.

I appreciate the opportunity to appear before you today, and
thank you for allowing me to testify. I welcome your questions.

Mr. SHUSTER. Thank you very much. And with that, Ms.
Winkler, you may proceed.

Ms. WINKLER. Good morning, gentlemen. I am Tonya Winkler. I
am the midstream permitting and compliance manager for Rice En-
ergy, Inc. Rice Energy is engaged—it is not on. There we go. I will
borrow this one. Start over.

Good morning, gentlemen. I am Tonya Winkler, midstream per-
mitting and compliance manager for Rice Energy, Inc. Rice Energy
is engaged in exploration and production of natural gas wells, and
gathering and transportation of natural gas from our wells to our
sales points, as well as installation and operation of water transfer
lines for the use in production of our natural gas wells in Pennsyl-
vania and Ohio.

Rice Energy currently owns and operates approximately 40 miles
of natural gas gathering lines, with a proposed 110 miles to con-
struct in the next year. Additionally, we currently operate 33 miles
of water transfer lines, with a proposed 73 miles to construct in the
next year. An integral part of that successful development of both
the Marcellus and the Utica Plains is the construction of that mid-
stream infrastructure. Consistent and timely authorization of these
pipelines, as we propose them, and other midstream projects is
vital to ensure that these constructions proceed as planned, on
schedule, and within our budgets.
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Rice Energy currently has millions of cubic feet of natural gas
waiting to flow to market, estimated $56 million this year alone in
lost revenue, just due to orphaned wells. Uncertain permitting re-
view times and delays resulting in that lost revenue not only for
Rice Energy, but loss of royalties for our landowners, loss of jobs,
both for our midstream construction, as well as our oil and gas—
or our drilling operations, loss of tax base for local, State, and Fed-
eral Government agencies as well.

The delays that Rice Energy has experienced throughout the re-
view process is not just isolated issues. For example, our mid-
stream and completions team work together and collaborate meth-
ods to utilize water transfer lines for various stages of our oper-
ations, but the untimely authorization process has led to stalled
progress more often than not. The company now has 18 wells in in-
ventory, with no pipeline installed to transport the water necessary
for production, or to produce this gas and get it to market in Penn-
sylvania. These unanticipated delays in completions have resulted
in the loss of millions of dollars over an operating year, in addition
to the $56 million stated above.

As recent—as a recent of—I apologize. As a result of these unpre-
dictable delays, Rice Energy has now started to focus our oper-
ations elsewhere, where permit review times are a little more pre-
dictable, such as in Ohio, that is—Nationwide Permit 12 review
process. As an example of what we—our permitting reviews in
Pennsylvania, we presently have 85 percent of our midstream
projects that are under DEP review also going under Corps review
for the total impacts of the overall project, rather than the limited
impact of an individual cross that is being authorized.

This does lead to regular, substantial delays in authorization of
our projects, and is hindering the ability of Rice Energy to develop
and construct our infrastructure necessary to collect, gather, and
transport this gas into market. Using recent data, Rice Energy esti-
mates it takes an average of 80 days for projects that have only
minimal and temporary impacts to waters of the United States to
receive approval. Based upon our experience, it now takes at least
1% or more years to get even the most basic midstream infrastruc-
ture pipeline project into sales.

Rice Energy is wholly committed to working with the local, coun-
ty, State, and Federal Government officials and regulators to facili-
tate our safe, responsible installation of natural gas gathering lines
and water transfer lines, both in Pennsylvania, and in Ohio. How-
ever, the delays and increased costs in connecting these producing
wells into market will continue, and does influence Rice Energy’s
strategy for future development. The loss of development relates
not only to our wells already completed and produced, but also for
future wells yet to be drilled.

I thank you for the opportunity that you gave me today to speak
to you, and I look forward to answering any of your questions.
Thank you.

Mr. SHUSTER. Thank you very much. Mr. Peter, proceed. It is
working.

Mr. PETER. Thank you, Chairman Shuster, and thank you, mem-
bers of the committee, for allowing me to testify here today. Again,
my name is Warren Peter. I am founder and president of Warren
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Peter Construction. I am located in Indiana, Pennsylvania. I am
also here on behalf of the Builders Associations, national and Penn-
sylvania, and our local association.

Home builders have been advocates for Clean Water Act since its
inception. We have a responsibility to protect the environment, and
it is a responsibility I know well, for, under the Clean Water Act,
I must obtain permits for building projects. When it comes to Fed-
eral regulatory requirements, what I desire, as a small business
owner, is a permitting scheme that is consistent, timely, and fo-
cused on protecting true aquatic resources.

Landowners have been frustrated with the continued uncertainty
over the scope of the Clean Water Act over the waters of the
United States. There is a need for additional clarity, and the ad-
ministration recently proposed a rule intended to do just that. Un-
fortunately, the proposed rule falls short. There is no certainty
under this proposal, just an expansion of the Federal authority.
These changes will not even improve water quality, as the rule im-
properly encompasses waters that are already regulated at the
State level.

The rule would establish broader definitions of existing regu-
latory categories, such as tributaries, and regulates new areas that
are not currently federally regulated, such as adjacent non-wet-
lands, riparian areas, flood plains, and other waters. And these
changes are far-reaching, affected all Clean Water Act programs,
but provide no additional protection, for most of these areas al-
ready comfortably rest under State and local authority.

I am also concerned that the terms are overly broad, giving the
agencies broad authority to interpret them. I need to know the
rules. I can’t play a guessing game of “is it jurisdictional?” We don’t
need a set of new, vague, and convoluted definitions. Under the
Clean Water Act, Congress intended to create a partnership be-
tween the Federal agencies and State governments to protect our
Nation’s water resources.

There is a point where Federal authority ends and State author-
ity begins, and the Supreme Court has twice affirmed that the
Clean Water Act places limits on Federal authority over waters,
and the States do regulate the waters under their jurisdiction. In
Pennsylvania, wetlands have been regulated under State law since
1980. Since that time, Pennsylvania has set an annual gain of wet-
land acreage. Pennsylvania takes its responsibility to protect its
natural resources seriously. I also believe that Pennsylvania’s story
is not unique. If you look around the country, you will find many
other States are protecting their natural resources more aggres-
sively since the passage of the Clean Water Act in 1972.

The proposed rule will have significant impacts on my business.
Construction projects rely on efficient, timely, and consistent per-
mitting procedures and review processes under Clean Water Act
programs. An onerous permitting process could delay projects,
which leads to greater risks and higher costs. Also, more Federal
permitting actions will trigger additional statutory reviews by out-
side agencies under laws including the Endangered Species Act,
the National Historic Preservation Act, and National Environ-
mental Policy Act. It is doubtful the agencies will be equipped to
handle this inflow of additional permitting requests.
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I am uncertain of what environmental benefits are gained by this
paperwork, but I am certain of the massive delays in permitting
that will result. The cost of obtaining a Clean Water Act permit
ranges from $28,915 to $271,956. Permitting delays will only in-
crease these costs and prevent me from expanding my business and
hiring more employees.

The agencies have not considered the unintended consequences
of this rule. Under this proposed rule, low-impact development
stormwater controls could be federally jurisdictional. Many builders
voluntarily select LID controls, such as rain gardens and swales,
for the general benefit of their communities. This rule would dis-
courage these voluntary projects if they required Federal permits.

This proposed rule does not add new protections for our Nation’s
water resources. It just shifts the regulatory authority from the
State to the Federal Government. The proposed rule is inconsistent
with previous Supreme Court Decisions and expands the scope of
waters to be federally regulated beyond what Congress envisioned.
Any final rule should be consistent with Supreme Court Decisions,
provide understandable definitions, and preserve the partnership
between all levels of government. All are sorely lacking here.

And, again, thank you for the opportunity to testify today. I look
forward to any questions.

Mr. SHUSTER. Thank you very much. And with that, Mr. Nagle,
proceed.

Mr. NAGLE. Good morning, Chairman Shuster, and members of
the committee. I am a cattle and grain farmer in Cameron County,
Pennsylvania. Clean water is important to all of us, but the hear-
ing is not about the water quality. Rather, it is about Federal agen-
cies attempting to gain regulatory control over the land use, and
using the claim clean water.

Federal Clean Act—Water Act was signed into law before I was
even born, but some have been saying—trying to claim power that
the 1972 law never intended it to give. Farmers are straight-
forward people who believe the words mean something. Those of us
in agriculture believe that the authors of the Clean Water Act in-
clude the term navigable for a reason, and, you know, as the Su-
preme Court case—have said that the Federal Government can
only regulate navigable waters.

However, recent proposals released by EPA and the Army Corps
gives conflicting messages. It also seems it is trying to gain control
over additional water bodies and lands that they touch. Just be-
cause homeowners’ lawns, or farm fields, or a school playground
collects water after rain does not mean that they should be regu-
lated under waters of the United States, but from the—what I un-
derstand, the regulatory proposal would do exactly that.

EPA has stated that farmers are exempt from the proposed rule,
and nothing will change, yet they also state that the rule will ex-
tend Federal regulations to most seasonal and rain—seasonal rain
depending streams. This is confusing. It is my understanding that
there are no protection in this proposal for common farming activi-
ties, and exemptions are available only for farmers continuing
since—farming practices since 1977. Since I was born in 1979, does
this mean the exemptions do not apply to me?
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What if ultimate effect of the rule prevents farmers from passing
their operations to their children, or prevents young people like
myself from becoming farmers? By expanding the regulation to rain
dependent streams, EPA could regulate new areas, like dry land.
What if the expansion leads to new regulations, or eliminates com-
mon accepted farm practices? What would it require for the permit
to control—for permits to control pests or mowed grass across a
ditch? There is not guarantee that such permits would be issued,
or even evidence that stopping these activities would have any real
effect on water quality.

States like Pennsylvania already have significant laws, and regu-
lations, and programs in practice—in place to protect water consid-
ered unregulated, including intermittent streams. My written testi-
mony identifies many of them. What’s more, our State DEP official
can show that water quality improvements for many of the State-
driven and State-administered programs, and what if expanded
Federal regulation harms the State’s ability to continue to improve
upon successful initiatives? I am seriously concerned about the pro-
posal, and its 370-page document, and full compliance. I—and if I
misunderstand the regulation, I could be fined $37,500 per day.
That is a pretty scary thought for a producer like myself.

Over the next 90 days farmers like myself will be hard at work
in the fields, and at least the agency should extend the comment
period to 180 days to allow farmers to fully access how the rule will
impact our business, so we can provide proper feedback. It would
even be better if Congress took action in—it would even be better
that if Congress took action—in 1972, Congress proposed to limit
EPA authority to navigable waters, and in 2010 Congress rejected
the legislation proposal that would do—that EPA now is attempt-
ing to do.

I hope that Congress will help the—help farmers convince the
agencies to ditch the rule. And thank you for the opportunity to
testify today, and I will answer any questions. Thank you.

Mr. SHUSTER. Thank you very much. Ms. Fidler, proceed.

Ms. FIDLER. Thank you. On behalf of CONSOL Energy—thank
you. On behalf of CONSOL Energy, a leading diversified energy
company headquartered in the Appalachian Basin, and CNX Gas
Company, a subsidiary of CONSOL Energy, we would like to thank
you for the opportunity to address the committee on the proposed
rule changing the definition of waters of the United States as it ap-
plies to the Clean Water Act.

The proposed rulemaking expands upon the definition of jurisdic-
tional waters, and would include waters not traditionally covered
under the Clean Water Act. The EPA has indicated that the intent
to of the proposed rule is to streamline the decisionmaking process
with regards to which waters are jurisdictional waters by increas-
ing clarity as to the definition of waters of the U.S.

CONSOL Energy feels that proposed change is unwarranted due
to current Federal regulation and robust State programs that are
already in place to protect waters of the U.S. The proposed change
will absolutely lead to increased permitting review and processing
time due to the uncertainty of jurisdictionality, which will be an
undue burden on industry. The expansion of jurisdictional waters
would have substantial impact across the energy industry, and all
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industries, by requiring permits for impacts to otherwise isolated
waters, therefore triggering additional Federal requirements with
little to no environmental benefit.

In September 2013, EPA published their draft “Connectivity of
Streams and Wetlands to Downstream Waters” report. The report
was used as a building block for expanding the Clean Water Act’s
regulatory jurisdiction, however, this was done prior to the Science
Advisory Board review of the report. Such expansion of jurisdiction
should not be based on a report that does not address the funda-
mental question of significance of any hydrological connection. The
Science Advisory Board has published a similar conclusion in their
draft review of EPA’s draft connectivity report.

In addition to the rivers, streams, and wetlands traditionally rec-
ognized as waters of the U.S., the proposed rule includes a third
category, known as riparian areas. The isolated resources in ripar-
ianS areas do not pose a significant or direct impact to waters of the
U.S.

The connectivity report also does not fully account for the Army
Corps of Engineers’ “1987 Wetland Delineation Manual,” which re-
quires three field tests for determining the existence of a wetland.
The author’s selective literature choices led to an error in the re-
quired wetland determination analysis, illustrating that the report
was not ready to be finalized when the EPA drafted the proposed
rule.

At CONSOL Energy, we pride ourselves on being excellent stew-
ards of the environment. Compliance with all regulations intended
to improve and protect the environment in the areas where we op-
erate is one of our top core values. CONSOL Energy’s environ-
mental standards go above and beyond regulatory requirements. In
working toward these values, our environmental strategy relies on
avoidance of jurisdictional waters, as currently defined. The pro-
posed rule change would significantly limit our ability to avoid
newly regulated jurisdictional waters. The additional planning, re-
training, permitting, and mitigation associated with this limitation
significantly impacts our project lead times and costs.

To demonstrate these impacts on a coal project, we have pre-
pared two exhibits. This first one shows stream resources in an im-
pact area as the rule is today. This is a large project that is just
in the planning and design phase. We haven’t had a JD completed
on it yet. This project as is right now, we are impacting 82,000 lin-
ear feet of streams. Now, if the rule were to be approved, this is
how the impact area is increased. And this is actually a liberal de-
termination, and we are only assuming a 100-foot buffer zone.

However, if the rule was interpreted in the most conservative
way, this entire area could be considered wetland area, and our im-
pact would be large. Overall, it is an increase of 10 percent stream
resources, 15 percent wetland resources, and an additional 581
acres of this riparian area. It is a significant—it has a significant
effect on our cost, and we are estimating, to mitigate this area, it
would add over $10 million just to this project.

In closing, CONSOL Energy would like to re-emphasize that we
do not support the proposed rule changing the definition of the wa-
ters of the U.S. These changes would lead to considerable permit-
ting delays, additional mitigation cost, and a loss in our ability to
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consistently avoid and minimize, while extending waters of the
U.S. coverage into areas that have no significant hydrologic connec-
tion to jurisdictional waters. Thank you.

Mr. SHUSTER. Well, thank you all. Thank you, Ms. Fidler. Just
let me start with you, Ms. Fidler. You mentioned this project here.
You are confident under the current rule, on the way you had it
laid out in the first slide, that you can protect those streams and
the quality of water there with what you are doing?

Ms. FIDLER. We will impact those streams, and we are—we plan
on impacting those streams. It is budgeted, it is planned for. We
will be mitigating in the same watershed as our impact. However,
when you look at the project, if the proposed rule were to be ap-
plied, we would still probably complete the project, however, it
would have to get some really hard—we would have to take a real-
ly hard look on whether or not we would be able to mitigate——

Mr. SHUSTER. Right.

Ms. FIDLER [continuing]. Our impact.

Mr. SHUSTER. Right. Thank you.

Ms. FIDLER. Um-hum.

Mr. SHUSTER. And I think it has been pointed out here by a
number of you that—especially Mr. Nagle, that this proposed rule,
there is great uncertainty. You are not sure how it is going to be—
once it is—if it is implemented, how it will be rolled out there by
the agency. And so I think good for us to—for me to start with the
question. Mr. Murin pointed out that when you did the first Penn-
sylvania State Programmatic General Permit, you said that you
put your comments in to the Corps, and they didn’t pay attention
to them. Is that correct? That is what your statement said?

Mr. MURIN. Generally, yes. As part of the SPGP process, both the
Corps and the Department conduct a negotiation. As I mentioned,
it is an Army Corps permit, but we did have some concerns about
some of the interpretations

Mr. SHUSTER. Sure.

Mr. MURIN [continuing]. That were being

Mr. SHUSTER. Yeah, but, going back before that, is that typical
of the Corps of Engineers, or when you are dealing with the Fed-
eral agency, that they disregard many of your suggestions?

Mr. MURIN. I wouldn’t say it is typical. I mean, it is a negotiated
process.

Mr. SHUSTER. Sure.

Mr. MURIN. So each time—especially with SPGP, as I mentioned,
that we are in the fourth iteration of it now, and so each time there
are some discussions, and some of our suggestions are taken, rec-
ommendations, sometimes they are not.

Mr. SHUSTER. Right. And Mr. Peter and Mr. Nagle, what has
your experience been in the past? Not looking forward to this new
rule, because, again, we don’t know, you know, what kind of impact
it is going to have. What has your experience been dealing with
these different agencies at the Federal level? Has it been one that
it is ever increasing the burden on you, and—with getting minimal
results?

Mr. PETER. That is correct. It is always a timely manner, you
know, and it just delays projects extensively on the time factor,
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which always increases costs. You know, there is not speedy cor-
respondence and so on, so it is very timely.

Mr. NAGLE. I have had no personal experience with any—prior
to this ruling coming, because with me—part of becoming a farmer,
I have not had to experience anything with the EPA, so that is why
the uncertainty where we go—here.

Mr. SHUSTER. And in your daily activities out there on the farm,
there are times when, what you mentioned about playgrounds and
your farm, that water will lay somewhere, maybe depending on
your farming techniques? Is that a big concern of yours?

Mr. NAGLE. That is a large concern of mine, because, you know,
if you have a rainfall that produces, you know, 2 inches of rain in
20 minutes, anyone’s ground, or especially our fields, are going to
have some streams, you know, intermittent rain streams. And we
work with—pretty closely with NRCS now to have compliance, as
far as conservation plants, nutrient management plants, to ensure
water safety. You know, we have our field conservation strip, a 90-
foot strip to prevent erosion, so we are pretty much taking all the
precautions now. And, with further regulations, things could be
more difficult for us.

Mr. SHUSTER. Right. And things like, at a construction site, or
on a farm, if you get a wet day, and you get ruts from your equip-
ment that you don’t tend to, that can potentially have an unin-
tended consequence of having water lay in it. So things as simple
as that can have an impact. Is that correct?

Mr. NAGLE. Yes.

Mr. PETER. Yeah, I would think so. I mean, something as small
as a very minor tributary that only has water in it when you have
an excessive amount of rain, if they look at that, you know, I
mean—and with our topography, especially here in Pennsylvania,
I mean, we are all hills and valleys, and, you know, we get a heavy
rain that comes down, it is going to run somewhere. You know, it
is just a rain shower, but those, you know, if they look at those as
being protected waterways, just a little stream that only happens
whenever it rains, or like you are saying, a low area, or something
in a playground that lays water, that could be just detrimental to
the construction industry, and I am sure to the overall economy.

Mr. SHUSTER. Right. It has been my concern that, you know, in
Washington, DC, we do a one size fits all for everything, and that
somebody tells these bureaucrats in Washington that, you know,
the Pennsylvanians don’t love their land. I look here, everybody
here is drinking—everybody here drank, I think, Pennsylvania
water this morning, and we all care about water quality.

And for the Federal Government to—it is not just in the environ-
ment. It is everything we do that happens in Washington, that they
feel as though we don’t love our children enough to educate them,
we don’t love our environment enough to protect it. So, again, I
have grave concerns that this is going to happen, if it does happen,
that we will see a never-ending rampup of regulations. And, again,
a site like this, it is going to cost $10 million, potentially more.

Ms. Winkler, your experience has been with the stream cross-
ings, it increases the cost of your doing business?

Ms. WINKLER. It does significantly increase our costs, not only in
additional permitting, but in the delays, which has been mentioned



18

before, which increases total project costs overall. Not just in con-
struction, but in just delay in getting gas in to market.

Mr. SHUSTER. Right. Thank you. And with that, I will yield to
Mr. Gibbs for some questions. We will probably have two rounds
of questions.

Mr. GiBBS. Thank you, Mr. Chairman. Mr. Murin, I am, you
know, earlier this month, a few weeks ago, Secretary Darcy, the
Secretary of Army Corps-Civil Works for my subcommittee, and—
we talked about this proposed rule. And, you know, I kind of tend
to almost interpret, maybe the general public might too, that by
them putting out this proposed rule, they are implying that States
aren’t doing their job.

And I would first like you to comment on that, but, I am con-
cerned, you know, Mr. Peter made some good comments about, you
know, consistency, timely—delay—possibly delay permit—further.
You know, as Chairman Shuster said, one-size-fits-all policy on
Washington. Can you just kind of expand on what your thinking
is? Is there really a need for the U.S. EPA and the Army Corps to
expand their scope of jurisdiction, you know, how that applies to,
you know, the job you are doing here in Pennsylvania as a State
regulator?

Mr. MURIN. OK. Yeah, I—at this point in time, as I mentioned
in the testimony, is that we haven’t had a chance review the pro-
posed rule yet, so, as far—it might be a little premature to antici-
pate what maybe the Corps or EPA is proposing. But at least cur-
rently, under the current rule, we see it as working pretty effec-
tively, for the most part. Certainly, as I testified, that there are
some anomalies as it deals with—especially the pipeline projects,
and how certain definitions are interpreted, what the procedures
are.

But from Pennsylvania’s standpoint, we are looking for that effi-
ciency. We want to have a consistent viewpoint. Anything that the
State can certainly handle at the local—at the State level, or at the
local level, that is something that we would like to promote. Cer-
tainly there are some differences. There will probably always be
some differences because of the different legal authorities. But,
from a State perspective, seems like things were—are working, for
most part, pretty well.

Mr. GiBBS. Does—to build on that a little bit more, I have heard
some, I think, testimony today about the Baltimore District of the
Army Corps, and it talks about the individual stream crossings, the
pipelines. Is Baltimore District doing something different here in
Pennsylvania than the rest of the districts around the country are
doing, you know, in regards to the permitting process?

Mr. MURIN. Overall in Pennsylvania, not just the Baltimore Dis-
trict—there are three Corps districts in Pennsylvania, Pittsburgh,
Baltimore, and Philadelphia. And the Baltimore Corps District is
the lead district, so it helps coordinate activities statewide. It is dif-
ferent from the standpoint that we do have the SPGP process.
Some other States do rely upon the Nationwide Permit, the Nation-
wide Permit 12, as I mentioned, and some other folks that had tes-
tified as well. So, from that standpoint, there are some differences.
I believe there are about 20 States around the country that have
a SPGP process, rather than relying upon the Nationwide Permit.
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Mr. GiBBs. All right. OK. Thank you. Mr. Nagle, a couple weeks
ago, in Ag Committee, we had Secretary Vilsack before the com-
mittee, and I asked the Secretary if normal farming operations
would be exempt under the rule, and he said absolutely. But then
he had 52, I think it was, specific exemptions especially for dealing
with the NRCS, the Natural Resources Conservation Services,
farmers. Do you have any thoughts about why they would have to
have a list of exempted rules if they think the rule—all farming op-
portunities are exempt?

Mr. NAGLE. Yeah, I don’t know why they would have all farming
exempt. I don’t know why they would have a list of exemptions
that would have to do with our current thing with NRCS, tech-
nically involved with crop insurance, and things like that. We have
to be in compliance with NRCS. So I would think, as a whole, gen-
erally, most farmers are already in compliance, so it kind of alarms
me that they are asking for additional exemptions, if they are ex-
empt. So that is kind of the problem that we—and I have, is the
cloudiness of it.

Mr. GiBBs. Yeah, I am really concerned about it too, because they
make the statement that normal farming practices are exempt, but
then they produce this list of specifics, and I don’t really know the
necessity of that. And I also would be concerned, you know, just—
I believe that this administration thinks that they already have ju-
risdiction of all waters of the United States, and then—State sov-
ereignty issues are really concerning to me. I am going to yield
back to the chairman, but we will do another round. Thank you.

Mr. SHUSTER. Thank you, Mr. Gibbs. Like you say, we will have
a second round. Now yield to Mr. Denham, chairman of the Sub-
committee on Railroads, Pipelines, and Hazardous Materials, and
he also happens to be a farmer from California, so he knows these
issues that we have been talking about here today very, very well.
So, with that, I yield to Mr. Denham.

Mr. DENHAM. Thank you, Chairman Shuster. Ms. Fidler, looking
at your map over here, what type of boats go on these different wa-
terways here? Do you have any vessels that go on those?

Ms. FIDLER. None that I am aware of.

Mr. DENHAM. No?

Ms. FIDLER. No.

Mr. DENHAM. No boats? So

Ms. FIDLER. These are very small——

Mr. DENHAM. You

Ms. FIDLER. It is a very small stream.

Mr. DENHAM. Could you even put a canoe, and maybe—put a
paddle in the water, and——

Ms. FIDLER. Not even after a large rain event.

Mr. DENHAM. So not navigable by any means?

Ms. FIDLER. Not in my opinion.

Mr. DENHAM. Do they ebb and flow with the tide? Does the tide
create any movement in these?

Ms. FIDLER. No, sir.

Mr. DENHAM. How about interstate or foreign commerce? Do you
have any vessels that go through those that create commerce in the
local area?

Ms. FIDLER. We do not.
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Mr. DENHAM. Thank you. Now, obviously I asked those ques-
tions, because that is why the Clean Water Act was set up, from
a national perspective. Mr. Murin, in California we have a State
Water Board, and that State Water Board, has a great deal of reg-
ulatory authority over our farms, our water that comes off of our
farms, certainly all of our different waterways. Do you have some-
thing similar here in Pennsylvania?

Mr. MURIN. Not that I am aware of, no.

Mr. DENHAM. So do you have any regulations over your local and
State water usage?

Mr. MURIN. Yes, yes, we do, and the Department of Environ-
mental Protection has the laws and regulations that we implement.

Mr. DENHAM. And do you feel the need to have greater regula-
tion, from a Federal perspective, or is Pennsylvania getting the job
done currently?

Mr. MURIN. I believe that we are getting the job done currently,
based upon the implementation of our laws and regulations.

Mr. DENHAM. So moving the standard from navigable waters,
which obviously these are not navigable waters, to jurisdictional
waters, waters of the United States, how is that going to adversely
affected your regulatory authority?

Mr. MURIN. I don’t know if I can answer that right now. As I
said, we haven’t fully—or fully reviewed the proposed rule. I think,
from Pennsylvania’s perspective, based upon the definitions that
we have, for what we regulate under our Acts and our regulation,
that we pretty much have all those waters already covered.

Mr. DENHAM. To what size? What size of water are you regu-
lating?

Mr. MURIN. It is—it doesn’t regulate as far as size. I mean, all
wetlands are regulated in Pennsylvania. Under the Clean Streams
Law, we do have regulation over all waters that are defined in the
Clean Streams Law. Streams, creeks, rivulets, dammed water,
ponds, it goes on. Under the chapter 105 regulations, as far as
streams, it is pretty much everything that has a defined bed and
bank, to keep it simple.

Mr. DENHAM. A bed and bank, meaning?

Mr. MURIN. A bed of a stream with an established bank. There
is a difference in elevation between where the stream flows and the
bank.

Mr. DENHAM. But a pond as well? You would have regulatory au-
thority over a pond?

Mr. MURIN. We do have some regulatory authority over that, cer-
tainly in the Clean Streams Law, and then from the Dam Safety
Encroachments Act and chapter 105; it would depend on certain
factors.

Mr. DENHAM. And this new jurisdictional—what I would consider
an overreach would not only regulate everything that you have de-
scribed, but even go further to mud hole, puddle? I mean, this be-
comes a land use policy, as well as just water use, would you
agree?

Mr. MURIN. If it is—if the—if it is as you described, it would ex-
pand it from that perspective.

Mr. DENHAM. Thank you. Mr. Chairman, my time has about ex-
pired. I will yield back.
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Mr. SHUSTER. Thank you. And, with that, go to Mr. Perry for
questions.

Mr. PERRY. Thanks, Mr. Chairman. Mr. Murin, I am trying to
figure out, and it seems that you would be the best person on this
panel, maybe, to enlighten us as to what tangible clean water bene-
fits, C;zghat water quality benefits, will be realized if this rule is en-
acted?

Mr. MURIN. Again, I am not sure the specifics of what is pro-
posed, but based upon what is existing, certainly the tangible bene-
fits are protecting wetlands

Mr. PERRY. I know what is existing. I am——

Mr. MURIN. Yeah.

Mr. PERRY [continuing]. Talking about what is proposed.

Mr. MURIN. Yeah. And I can’t

Mr. PERRY. OK. All right.

Mr. MURIN. I am sorry, at this time I can’t——

Mr. PERRY. All right. So would—based on what we think is pro-
posed, if Mr. Nagle drove his tractor through a field, and there
was, you know, there had been a rain maybe a week before, and
there is a portion of it that is a little lower, but he is trying to get
his crops in or out, maybe he gets a little close to it and leaves a
ditch. Maybe he has to pull his tractor out with another tractor be-
cause he gets it mired into the axle, and—so on and so forth, leaves
a ditch, can’t repair the ditch for some time because it is muddy.
Ditch fills up with rain, with water. Is that now, under the cur-
rent—or under the proposed rule under the jurisdiction?

Mr. MURIN. Again, I don’t know. As far as—if there is no change
to what is defined as far as a wetland, the wetland area would
have to have the soils, the hydrology, and the plant community——

Mr. PERRY. It says ephemeral bodies of water.

Mr. MURIN. Yeah.

Mr. PERRY. Is that—would that be considered ephemeral?

Mr. MURIN. No.

Mr. PERRY. It is transient, it is not permanent, but there is water
in it. What would the length of it have to be for it to be ephemeral?

1’1}/11‘. MuRIN. I think there would have to be connectivity to
other

Mr. PERRY. So if it was a low-lying area

Mr. MURIN. Yeah.

Mr. PERRY [continuing]. That is generally dry, but occasionally
wet, there is a ditch in it with water in it now, could the connection
be made?

Mr. MURIN. I guess it could.

Mr. PERRY. OK.

Mr. MURIN. Yeah.

Mr. PERRY. Yeah. Point taken. So I have got a swing set in my
backyard for my kids, and where they swing, you know, their feet
grind out the dirt. There is much that—I try to put it back in and
plant it, and so on and so forth, water in it. You are saying no, but
it is up to—is it—would it be up to interpretation?

Mr. MURIN. Yeah, I think that is——

Mr. PERRY. Yeah, that is a problem.

Mr. MURIN [continuing]. When it comes down to——

Mr. PERRY. That is a problem for me.
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Mr. MURIN. As far as the Department is concerned, those were—
would not be areas that we would
Mr. PERRY. As far as your Department is concerned right now.

Mr. MURIN. Right.

Mr. PERRY. However, you have been in a position on many occa-
sions to enact things and enforce things foisted upon us by the Fed-
eral Government, even at your displeasure or disagreement. I
would cite the Chesapeake Bay strategy, to a certain extent, to
some of that. But I don’t want——

[Inaudible.]

Mr. PERRY. Let me move on. I want to ask Mr. Spigelmyer a
question. I have got a narrative here out of the Los Angeles Times,
4/26, so this is just a couple days ago, regarding energy prices
going up for good. And it says, “The Federal Government appears
to have underestimated the impact as well. An Environmental Pro-
tection Agency analysis in 2011 had asserted that new regulations
would cause few coal plant retirements. The forecast on coal plants
turned out wrong almost immediately, as utilities decided it wasn’t
economical to upgrade their plants, and scheduled them for decom-
mission.”

In vain—in light of that, in light of increasing prices, and in light
of, you know, and other statistics in the same article, “Current reg-
ulations going into effect next year will result in 60 gigawatts of
electricity out of the grid, which is tantamount to 60 nuclear reac-
tors.” Based on that, when people say, you know, the regulations
aren’t mattering all that much, you gas drillers, you oil people, you
can go somewhere else. Taxes—you, you know, or no, you can’t go—
the gas is here. If you want the gas and the oil, you have got to
get it here. You folks in the energy industry, any other options?

Mr. SPIGELMYER. First of all, yeah, Congressman, let me come
back to the point that you made about electric power choice, and
costs there. In 2007, 2008, the Public Utility Commission and the
Commonwealth were actively talking to consumers across the—
about the rate caps coming off, and power rates going up dramati-
cally. At the same time, we were producing, you know, ample sup-
plies of natural gas, and growing that supply rapidly through hori-
zontal unconventional development.

Prices dropped fairly rapidly. Power choice was made. Many of
the generators in the Commonwealth, and this region, moved to
natural gas, saving consumers billions from where we were going
to be with rate caps coming off. Certainly added uncertainty with
regulatory—with a regulatory environment. Added costs across the
power generation sector will have an impact on price, no doubt
about that.

Mr. PERRY. Mr. Chairman, with your indulgence, just want to
draw the thread. What I am trying to show and illustrate is that
Mr. Murin, who is from the DEP, and this is his expertise, al-
though he has, you know, he is not representing the Federal Gov-
ernment, the EPA, in this regard, but he is going to be the—they
are going to be the agency that has to enforce a lot of this stuff
in the State, and any other State, their—tantamount agencies
would do the same thing, could quantify very little value in this
regulation.
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And the other side of the equation, whether you are in the farm-
ing industry, or whether—energy industry, additional regulation is
going to cause significant tangible problems, especially in the en-
ergy industry, where there is a lack of power, especially during
peak times, or unexpected things, like the polar vortex, or excep-
tionally hot periods of time, where everybody is running their air
conditioning, that we are going to have blackouts, brownouts, not
to mention—notwithstanding the increase—the great increase—46
percent is what the article says the increases in prices will be. So
nearly 50-more percent based on nothing else more than these reg-
ulations. And I yield back.

Mr. SHUSTER. Thank the gentleman. Appreciate you making
those points. With that, Mr. Rice is recognized.

Mr. RICE. Thank you, Mr. Chairman. Well, at this panel here we
have got represented food, energy, and construction, and regula-
tion. Food, energy, and construction. We are talking about a proc-
ess here that will lengthen the time for permitting, make it more
difficult, and run up the costs, right? I don’t know what we are con-
cerned about. We are just talking about food and energy, for God’s
sake. Maybe we are overreacting here. Everybody in this room
wants to protect the environment. This is one more example of Fed-
eral overreach. And my whole focus in Congress is on American
competitiveness and jobs, and certainly food cost directly affects
that, and certainly energy cost directly affects that.

I believe the current administration thinks we need to be off fos-
sil fuels altogether. I think that is their ultimate goal, and they
want to run up the cost of fossil fuels to the point that alternative
energy makes sense, because that is the only way it makes sense
in the current environment. Hey, in the long run, I hope we are
off fossil fuels eventually. I hope we are on alternative fuels. But
we are not ready yet, are we? We don’t have the technology for it.
So we have got to keep using what we have got.

And, in my opinion, we should do everything we can to make
that available, within reason. We need to protect the environment.
But if we are going to be spending money on fossil fuels, we need
to be doing it using our resources, I believe, and keeping our
wealth here, instead of sending it overseas.

I think that the cost of fuel is a fundamental factor in American
competitiveness because, on the one hand, we create jobs right here
using our own fuel, and we also keep our wealth here, which—and
we create a tax base here, and we can use the taxes to build our
own infrastructure, and all those things factor in competitiveness.
But also, by putting these additional regulations on, by dragging
our feet, not necessarily going out and stopping energy exploration,
not necessarily going and putting up roadblocks to prevent it, but
just not helping, by the Federal Government not helping with it,
that we hold costs up.

The war on coal, I have seen projections cost the average con-
sumer $40 a month on their utility bill. When the President took
office, fuel at the pump was $1.80 a gallon. Now it is $3.50 a gal-
lon. Even though those monies don’t go to the Federal Government,
there is still taxes. You still have to have the stuff. That is money
out of consumers’ pockets. That consumer spending is two-thirds of
the American economy.
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And should we wonder why we have 2.8 percent growth 6 years
after the Great Recession, should we wonder why we have 6.7 per-
cent unemployment—who here believes that 6.7 percent is an accu-
rate reflection of our unemployment in this Nation? I don’t either.
So—no, I think that this is one more example of the administration
maybe not putting up direct obstacles to energy exploration, but it
is a way they could help, a way they are dragging their feet. Key-
stone pipeline, absolute case in point.

There is a paragraph, Mr.—is Nagle or Nagle?

Mr. NAGLE. Nagle.

Mr. RICE. Nagle? In your written testimony that I thought was
great. It says, “It is extremely difficult for me and my fellow farm-
ers to trust the intentions of Federal officials in development of
this proposed rulemaking, given the history of continuous effort of
certain Federal agencies to expand their power and authority.
These Federal agencies have tried to claim authority under the
Clean Water Act of virtually any land area over which a bird flies.
Federal agencies have openly tried to lobby Congress to remove the
word navigable from the Clean Water Act. These types of actions
make me, and other farmers, very doubtful that Federal officials
will apply this new volume of regulations in a way that is fair or
reasonable to us, or considerate of our needs and daily challenges.”

Well, I don’t understand your concern. For goodness sake, you
don’t trust the Federal Government? Yeah. Who was it? Was—I
think it was you, Mrs. Winkler. Were you saying that in—looking
at a stream crossing, that the Army Corps now looks at the gas
flowing through the pipeline, and its effect when it is ultimately
used? Was that you, or was that you, Mr.—one of you was talking
about that.

Ms. WINKLER. Go ahead. I think it was you.

Mr. RICE. Yeah.

Mr. SPIGELMYER. Actually, it wasn’t necessarily the gas flowing
through the pipeline, but taking a look at overall impact, rather
than the authorized use that we are trying to permit.

Mr. RICE. So there—I know on the Keystone pipeline they are
looking at the ultimate burning of the fuel, in terms of whether or
not they are going to approve that pipeline. Are they doing that
here as well?

Mr. SPIGELMYER. Go ahead.

Ms. WINKLER. In my experience, I haven’t noticed that so much
as—really it has been the State of Pennsylvania to discuss about
how we—a topic many of us have touched upon already. I think the
State is doing a good job looking at each individual impact of every
single stream, be it ephemeral, intermittent, or perennial. In my
personal experience as a consultant, and working at Rice, I have
yet to encounter a single permit in which the Army Corps comes
in an requests anything different than what the State is already
requesting us to do for protection.

And so, in terms of the material flowing, I haven’t noticed that
they are really looking at that. But in terms of each and every indi-
vidual crossing, the State is already looking at that. The Army
Corps isn’t adding anything but additional time.

Mr. RICE. My time.
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Mr. SHUSTER. Thank you. We could talk a little bit more about
that, and I have been making the case that for the past 50 years
or so the DEP in Pennsylvania has done just that, and the Corps
just lays that layer over. I think it is Washington bureaucracy.
Looking at the Marcellus Shale clay sand, there is 50 years of gas
there. That means there is work for us, so that is why they put
that layer in there. And we have been trying, in Congress, to push
back on that. Unfortunately, we don’t have a Senate that is willing
to work with us to do that.

Can you talk about your experience, Pennsylvania versus Ohio,
when it comes to permitting? Ms. Fidler, you can

Ms. WINKLER. I think this will work better, thank you. Certainly.
Rice is actually fairly new to our operations in Ohio. We just start-
ed within the past year. But what we have noticed is our ability
to get into the construction phase our pipeline projects is incredibly
fast. And from the time that we are ready to—we are—we start
permitting to the time we are in construction, we are looking at 45
to 60 days, versus my experience in Pennsylvania for a similar type
of project, a short gathering line, maybe just a couple miles, in
Pennsylvania I am probably looking, on an average, of about 100
to 120 days.

So, again, when you are looking at a cost of doing business——

Mr. SHUSTER. Time is money.

Ms. WINKLER [continuing]. The exact same—similar type of
project, Ohio is much faster under the Nationwide Permit 12 proc-
ess. And, again, it is the exact same—similar type of controls. Rice
Energy has actually gone above and beyond what Ohio currently
requires, and we follow the Pennsylvania DEP rules for all our ero-
sion control and sediment controls for our pipeline projects in
Pennsylvania. But in just—we don’t have that double layer of regu-
lation. We aren’t going through the DEP and the Army Corps. We
are just going through one agency.

Mr. SHUSTER. And the topography, the geology over in

Ms. WINKLER. Where——

Mr. SHUSTER [continuing]. Ohio, is it similar to Pennsylvania?

Ms. WINKLER. Where we are operating in Ohio, it is similar to
Pennsylvania. We are in southeast Ohio, so the same type of rolling
hill and terrain. Same type of concerns with, you know, sediment
potentially running downhill. It is just—it is a difference of not
having to get through as much regulation. But, again, you are get-
ting the same type of controls, same result in the protection.

Mr. SHUSTER. Ms. Fidler, did you have the same experience?

Ms. FIDLER. Yeah, I think we have had the same experience as
Ms. Winkler has with rights, and—on both the coal and gas side
of our operations. You know, looking from State to State, and our
coal operations in West Virginia even, it seems the permitting proc-
ess is more organized, more consistent, and more clear. It seems a
lot easier. And so, when you are evaluating a project, Pennsylvania
kind of might land in second or third place.

Mr. SHUSTER. Right. Mr. Spigelmyer?

Mr. SPIGELMYER. Yeah. Mr. Chairman, due to the activities of
both you and your office, as well as, you know the House Com-
mittee on Transportation and Infrastructure, we have seen some
improvement in delay times at Army Corps. But, that said, it is
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still redundant, it is duplicative, and it is time consuming to go
through that process with little to no environmental benefit——

Mr. SHUSTER. Right.

Mr. SPIGELMYER [continuing]. Being achieved. And, as you men-
tioned a moment ago, time is money, and delay is money.

Mr. SHUSTER. Right. And, you know, that is the case we have
been making—Mr. Spigelmyer has been making with your coali-
tion. And whenever we bring in people from industry to sit across
the table from the Corps of Engineers, the natural inclination is,
because of the fear of the Federal Government, is the industry isn’t
punching hard enough, making their case forceful enough, and so
we have got to continue to do that.

And again, you know, I understand, when you see what the IRS
has done to groups out there, and the fear they have, again, coming
up against a Government agency, the thought is, are they going to
delay my permit a couple more days, or a couple more weeks, and
cost me even more money? But we have got to make the case. And
I guess Mr. Spigelmyer, you are the heavy hand of the industry,
to come in and punch back. You have been doing a great job of
that. But we have got to continue to make this case, because when
we see this new regulation potentially coming out on the waters of
the U.S.—I appreciate the fact that, Mr. Murin, you haven’t fully
looked at this. It looks like CONSOL is really aggressively looking
at it. That is because it is going to cost you lots of money, so you
are looking at it aggressively, but this is the first hearing we have
had on it.

The rule only came out formally about a week ago, I guess, so
Mr. Gibbs, I believe, has announced a hearing on May 8th on his
Subcommittee on Water Resources and Environment, so I would
encourage the State of Pennsylvania, DEP, to really come forward
with your views on this. And we will, of course, be urging States
across the country and industry that are going to be impacted by
it. I know that the farmers and the construction industry have
been looking at it, so again, we want to make sure that we get your
views, because you are going to be the folks that live with this, if
it is.

We are fighting it. We are going to continue to fight it. But, you
know, it is problematic, and it is—we think it is tough now with
the stream crossings, I think this will probably—Mr. Murin, would
you say that if this—although you haven’t looked at it in depth yet,
but—if a reg comes out affecting the waters of the U.S., do you
think that would affect stream crossing permitting in Pennsyl-
vania? Add——

Mr. MURIN. It certainly could. I mean, certainly it is the Depart-
ment’s perspective, again, to work with the Corps and the EPA to
identify how we can best coordinate those activities, but—and we
put in some policies and procedures ourselves to help ensure that
that is done at the State level. But certainly the unknown is what
would be done at the Federal.

Mr. SHUSTER. Right. And, Mr. Perry, you mentioned that—is it
the Los Angeles Times article that said a 46-percent increase?

Mr. PERRY. Forty-six.

Mr. SHUSTER. And what was the timeframe that they said——

Mr. PERRY. They said, I think, 15 years
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Mr. SHUSTER. Fifteen years?

Mr. PERRY [continuing]. Depends on what State you are in.

Mr. SHUSTER. And I think that is something we haven’t seen
here. I just had a coal-fired facility in my district close down, one
next door in Congressman Murphy’s district, to two coal-fired
plants. I think the estimates are, like, 390-some coal-fired plants
will shut down in the coming years.

And the American people haven't realized the impact of energy
costs going up as Mr. Perry quoted there. So that is a scary
thought, to see that our energy costs are going to go up that much
in the next decade or so because of these regulations.

With that, I will yield to Mr. Denham for any questions that he
has. OK. Any—Mr. Gibbs?

Mr. GiBBS. Thank you, Mr. Chairman. I want to comment, I am
glad Ohio is competitive. Welcome to Ohio. Come over to Ohio. I
know we have got a lot of rigs from Pennsylvania there in Ohio
right now, and you are very much welcome there.

Mr. Spigelmyer, you know, on your permitting delays, when did
the Marcellus kind of take off? What—how long has it been now?

Mr. SPIGELMYER. The first Marcellus horizontal well was drilled
in 2004, but real rampup in development began around 2008, late
2007.

Mr. GiBBS. How—what—roughly what percentage of current
wells are shut in because they can’t get the connecting

Mr. SPIGELMYER. It is probably less than 10 percent, but close to
10 percent, and that is a pretty significant number when you think
about the fact we have drilled about 7,000 wells in the Common-
wealth to date, that have changed the outlook for natural gas sup-
ply not only for this Commonwealth. We have moved from a quar-
ter of the natural gas that we consumed in the Commonwealth to
being a net exporter, producing 20 percent of America’s natural gas
demand from this region now. That is a pretty incredible feat in
a short period of time. But when you start talking about 10 percent
of your wells being shut in because of lack of pipeline infrastruc-
ture, or the delays associated with being able to build that infra-
structure, it has significant impact on those

Mr. GiBBS. Yeah, there is no doubt. I know in Ohio, in Utica, we
have—it is more wet gas

Mr. SPIGELMYER. Right.

Mr. GIBBS [continuing]. And we are building 11 separation facili-
ties——

Mr. SPIGELMYER. You bet.

Mr. GiBBS [continuing]. Currently, and we have to connect them
all up, and the gathering pipes—the pipelines to—break out the
ethylene, and all the other wet gases, and dry gas, and it was a
little different.

Mr. SPIGELMYER. Yeah. We have an interesting situation in
Pennsylvania, where we have a little bit of both. We have probably
a world-class dry gas play in the northeastern part of the Common-
wealth. Some would call it Gucci gas. It is pipeline capable gas al-
most right out of the well. And we have wells in northern Pennsyl-
vania that may be the best in the world. Southwestern Pennsyl-
vania is under-pressured. It does yield heavy hydrocarbons, ethane,
pentane, butane, isobutene, propane.
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All those liquid streams are there, and our operators are active,
and need to do that same exact work that you are talking about
in the eastern area of Ohio, building compression, building cryo-
genic facilities, pipelines, and gathering facilities. And we are very
hopeful that soon we will also have cracking technology available
to open up new opportunities of manufacturing.

Mr. GiBBs. I will just open this up to the entire panel, but I am
really concerned in the proposed nearly 400-page rule, which kind
of blows me away. I know Secretary Darcy, in my committee a cou-
ple weeks ago, made the comment about case-by-case basis. And if
you read through that rule, seems like there is a lot of discretion
by the Feds to define what a tributary might be. You know, I think
we had some discussion already. It could be a road ditch, obviously.

But does anybody want to—I really want to hear case by case,
if you talk about inconsistency, and a lack of certainty, and—I
think we see a little bit here with the Baltimore Corps District,
versus maybe the Huntington District, when—talk about pipeline
permitting. Anybody want to expound on th