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SUMMARY OF SUBJECT MATTER

TO: Members, Subcommittee on Water Resources and Environment
FROM: Staff, Subcommittee on Water Resources and Environment
RE: Water Resources and Environment Subcommittee Hearing on “Integrated

Planning and Permitting Framework: An Opportunity for EPA to Provide
Communities with Flexibility to Make Smart Investments in Water Quality”

PURPOSE

The Water Resources and Environment Subcommittee is scheduled to meet on Thursday,
July 24, 2014, at 10:00 a.m., in Room 2167 of the Rayburn House Office Building, to receive
testimony from a city mayor, a county commissioner, a city director of environmental services,
and an interstate water pollution control commission executive director on the status of the
Environmental Protection Agency’s (EPA) integrated planning and permitting initiative and
legislative efforts being made to supplement the program.

BACKGROUND

The Water Resources and Environment Subcommittee has jurisdiction, under the Clean
Water Act (CWA), over water quality and wastewater infrastructure programs administered by
EPA. Title IIl of the CWA establishes the technological and water quality-based treatment
requirements for point source dischargers, including municipalities’ wastewater treatment works.
Title IV of the CWA establishes the National Pollutant Discharge Elimination System (NPDES)
permit program for the discharge of pollutants from wastewater treatment works and certain
municipal storm sewer systems. Title VI of the Clean Water Act provides for the establishment
and capitalization of Clean Water State Revolving Loan Funds (SRFs) to aid in funding the
construction of wastewater treatment works and other wastewater infrastructure around our
Nation.

It is widely accepted that clean drinking water and public wastewater services are
necessary priorities to sustain public health, support our economy, and protect the environment,
Significant amounts of public resources have been devoted to water infrastructure in American
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communities over the last 40 years to meet these priorities. An impressive inventory of physical
assets has been developed over this period.

Our Nation’s wastewater infrastructure includes 16,000 publicly-owned wastewater
treatment plants, 100,000 major pumping stations, 600,000 miles of sanitary sewers, and 200,000
miles of storm sewers. Since 1972, with the enactment of the CWA, federal, state, and local
investment in our national wastewater infrastructure has been over $250 billion. This investment
has provided significant environmental, public health, and economic benefits to the Nation. Our
farmers, fishermen, manufacturers, and tourism industries rely on clean water to carry out
activities that contribute well over $300 billion to our economy each year.

However, our Nation’s ability to provide clean water is being challenged, as our existing
national wastewater infrastructure is aging, deteriorating, and in need of repair, replacement, and
upgrading. Old and deteriorated infrastructure often leak, have blockages, and fail to adequately
treat pollutants in wastewater, thereby creating water pollution problems.

The needs of municipalities to address wastewater infrastructure are substantial.
According to studies by EPA, the Congressional Budget Office, and the Water Infrastructure
Network, the cost of addressing our Nation’s clean water infrastructure needs over the next 20
years could exceed $400 billion, roughly twice the current level of investment by all levels of
government.

The needs are especially urgent for many areas trying to remedy the problem of
combined sewer overflows (CSOs) and sanitary sewer overflows (S80s), often associated with
systems with insufficient capacity to address wet weather conditions, and for communities
lacking sufficient independent financing ability. In recent years, EPA has established the
elimination of CSOs and SSOs and contaminated stormwater as a national enforcement priority,
which has resulted in focused enforcement attention on those municipalities with these ongoing
challenges.

EPA enforcement actions have resulted in many larger cities and smaller municipalities
entering into enforcement settlements, by signing consent agreements with the U.S. government
to implement enforceable plans to eliminate their CSOs and SSOs. Many of these settlements are
costly to implement, especially in the face of dwindling EPA infrastructure funds.

Additionally, there have been a number of additional federal and state regulatory
obligations imposed on communities to address other ongoing water quality challenges that are
placing a further demand for resources on municipalities’ utilities. A large portion of these
obligations are going unfunded by the federal and state governments. In the absence of increased
federal and state financial resources, the cost of many of these obligations ultimately rests with
local governments and ratepayers. Today, local government provides the majority of the capital
required to finance water infrastructure investments through loans, grants, bonds, and user fees.
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Need for Greater Regulatory Flexibility and Prioritization

Municipalities have urged EPA officials to provide the communities with increased
flexibility to comply with the Clean Water Act’s wastewater and stormwater requirements,
especially given municipalities’ dwindling revenues due to the economic downturn,

Municipalities have argued that integrating stormwater and wastewater requirements has
the potential to help address municipalities’ concerns because it would encourage EPA to further
evaluate a municipality’s financial capabilities to address pending requirements, and to prioritize
investments in wastewater and stormwater management based on the greatest public and
environmental health benetit and in recognition of a municipality’s ability to pay. Municipalities
are encouraging EPA to prioritize and support those activities that provide the highest
environmental return per dollar spent.

Municipalities have long asked for the authority to holistically address the statutory
obligations facing them, and have the flexibility to establish CSO and SSO containment
strategies that best reflect local circumstances.

Municipalities are seeking a more collaborative approach where EPA and state water
regulators work with communities to yield better solutions that achieve the goal of eliminating
sewer overflows and addressing other water quality issues.

EPA’s Integrated Planning and Permitting Initiative

In January 2012, EPA formally released a proposed framework, entitled Draft Integrated
Planning Approach Framework, to provide EPA, states, and local governments with guidance to
develop and implement effective integrated planning approaches to municipal wastewater and
stormwater management. The proposed framework identified EPA’s vision of operating
principles and essential elements of an integrated municipal wastewater and stormwater
management plan.

Through public workshops and written comments, stakeholders urged EPA to, among
other things, be proactive in collaboratively assisting communities across the Nation, as pilot
demonstration communities, to develop integrated plans that will show how EPA, state
regulatory agencies, and local communities can all work together to implement flexible,
practical, and affordable wet weather solutions in a more integrated, cost-effective, and flexible
manner, and also pass muster with the regulators; to create a new EPA national integrated wet
weather compliance permit that supersedes any and all local water quality permits for a set trial
period and that includes all regulatory requirements under the CWA; and to take into account a
pilot community’s “capability to pay” when determining monetary investment into an integrated
wet weather improvement plan and permit.

In June 2012, EPA released the issuance of their final framework, entitled Integrared
Municipal Stormwater and Wastewater Planning Approach Framework. (The final framework
document is dated May 2012, and the framework’s cover memo is dated June 3, 2012; see copy
of memo and framework, attached.} The seven-page document outlines principles for letting

3
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communities structure plans for addressing multiple CWA obligations one at a time in an effort
to reduce costs. The final integrated planning framework is similar to the draft.

EPA’s framework is intended to provide EPA regional offices and states with a guide on
how to help cities prioritize costly wastewater and stormwater infrastructure improvements that
are needed to address water quality issues, including preventing CSOs, SSOs, and other pollution
releases during heavy precipitation events.

The final policy was initially received by some stakeholders with cautious optimism and
hope that the framework will be a step forward in dealing with mounting financial obligations
facing cities under the CWA. Many noted that how EPA implements the policy will be critical to
evaluating its success, as there is not a lot of detail in the final policy.

The document indicated that the Agency will rely on both permits and enforcement
actions to implement the new integrated approach. The Agency says plans developed using the
framework cannot be the basis for delaying either permits or enforcement actions.

Some municipal groups have criticized the policy because they believe it includes
inconclusive language saying that a financial capability plan should be conducted and included
as a reference point in the plan, and that such an assessment “should take into consideration
current sewer rates, stormwater fees, and other revenue, planned rate or fee increases, and the
costs, schedules, anticipated financial impacts to the community of other planned stormwater or
wastewater expenditures, and other relevant factors impacting the utility’s rate base,” but it does
not set a definitive affordability threshold (for example, of two percent of a community’s median
household income) as the maximum amount that all infrastructure can cost.

There have been extensive discussions between EPA and stakeholders concerning the
affordability framework for CWA compliance. Stakeholders are pushing for financial
considerations beyond median household income (MHI), which, municipalities believe, labels a
cost that is less than two percent of MHI as “affordable.” The affordability framework being
discussed is designed to support EPA’s integrated planning framework.

Municipalities are also urging EPA to consider the cost of a municipality’s Safe Drinking
Water Act (SDWA) obligations when assessing the community’s ability to pay for CWA
compliance. EPA has stated that “[while] costs for drinking water treatment and distribution
would not be used to estimate metrics such as the residential indicator [i.e., MHI indicator]
identified in EPA’s Financial Capability Assessment guidance, the financial burden associated
with projects not required by the CWA may be considered when evaluating the overall financial
health of a community.”' The affordability discussions between EPA and stakeholders are
continuing.

Many stakeholders are pleased that the final policy includes new language endorsing the
use of adaptive management practices to ease communities” ability to comply with permit and
enforcement requirements. Many believe the inclusion of adaptive management language is

' EPA’s “Integrated Municipal Stormwater and Wastewater Planning: Frequently Asked Questions™, dated July 15,
2013,
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encouraging, because it means that there is some acknowledgment by EPA that circumstances
surrounding a project do sometimes change.

Finally, in May, 2014, EPA announced the availability of federal funding to
municipalities for technical assistance in developing municipal integrated plans. EPA requested
interested communities to apply for this funding, totalling $335,000, which EPA stated would
likely assist up to five communities to develop integrated plans. The application process for the
funding ended in June; however, EPA has yet to announce the recipients.

Relevant Legislative Proposals

In June, 2014, the President signed the Water Resources Reform and Development Act
(WRRDA) 0f 2014 into law (Pub. L. 113-121). WRRDA, among other things, amends the CWA
to increase the affordability of wastewater infrastructure funding for municipalities. For example,
WRRDA increases the length of time for which municipalities can repay loans from the Clean
Water SRF from 20 years to 30 years, thus increasing the affordability of this funding to local
communities. In addition, WRRDA authorizes state infrastructure managers to provide additional
subsidization to communities with affordability concerns (based on low-income populations).
Finally, WRRDA encourages communities, as they develop their wastewater treatment plans, to
develop plans to reduce water and energy consumption, which, over the long-term, should result
in reduced costs to communities.

There are several legislative proposals under development that attempt to address the
various issues and concerns related to EPA’s integrated planning initiative. These proposals
include H.R. 2707 (Clean Water Compliance and Ratepayer Affordability Act of 2013), H.R.
3862 (Clean Water Affordability Act of 2014}, and the draft bill entitled the Water Quality
Improvement Act of 2013.

The Clean Water Compliance and Ratepayer Affordability Act of 2013 was introduced
by Rep. Steve Chabot (OH-1) in September 2013. The bill requires selection by EPA of at least
15 municipalities for participation in a pilot program geared toward a cooperative effort between
EPA and the communities to develop wastewater and stormwater strategies that are both flexible
and cost-effective in a manner consistent with EPA’s Integrated Municipal Stormwater and
Wastewater Approach Framework. This bill would allow for the prioritization of CWA
requirements by a municipality according to the most cost-effective and environmentally-
beneficial outcomes. Also provided is clarity on the standards a municipality’s integrated plan
must meet in order to be approved.

The Clean Water Affordability Act of 2014 was introduced by Rep. Robert Latta (OH-5)
in January of 2014. The bill is an amendment to the CWA and would require the Administrator
of EPA to look at publicly-owned permittees, such as a publicly-owned treatment works, and
create an integrated planning approach to the permittees’ permit and pollutant discharge
obligations. Additionally, the bill attempts to establish mechanisms to give additional assistance
to municipalities experiencing significant financial hardship raising the funds to complete
wastewater treatment construction projects and activities required of them under the CWA.

wn
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Finally, a draft bill (the Water Quality Improvement Act of 2013) is being circulated by
several members of the U.S. Conference of Mayors to address concerns with CWA requirements
and provide greater flexibility to cities in addressing the federal regulatory mandates being
imposed on them. The draft bill seeks to address CWA mandates through a partnership between
municipalities and the federal government and takes steps to allow for and encourage the
issuance of integrated permits. Among other things, the draft bill requires EPA to issue at least
one integrated permit in each of the 10 EPA regions within one year of the draft bill’s enactment,
prohibits EPA from imposing penalties for past violations on a municipality that has come
forward with a desire to achieve CWA compliance, and requires EPA to update its affordability
guidance. Additionally, the draft bill authorizes $3 billion per year, for five years, in federal
grants to help fund controls and updates required by the CWA. This amount is less than three
percent of the $111 billion that is spent annually by municipalities to meet water and wastewater
mandates.

At Thursday’s hearing, the Subcommittec on Water Resources & Environment will hear
from state and local government representatives to get their views on the status of negotiations
on the final framework, in addition to thoughts on the foregoing proposed legislation related to
the integrated permitting initiative. The complete list of witnesses for the hearing follows, below.

WITNESSES

Mr. David Berger
Mayor of the City of Lima, Ohio
[representing the U.S. Conference of Mayors, Mayors Water Council]

Mr. Todd Portune
Commissioner
Hamilton County, Ohio Board of Commissioners

Mr. Steven Meyer
Director of Environmental Services
City of Springfield, Missouri
[representing the National Association of Clean Water Agencies)

Mr. Ron Poltak
Executive Director
New England Interstate Water Pollution Control Commission
[representing the Association of Clean Water Administrators]



INTEGRATED PLANNING AND PERMITTING
FRAMEWORK: AN OPPORTUNITY FOR EPA
TO PROVIDE COMMUNITIES WITH FLEXI-
BILITY TO MAKE SMART INVESTMENTS IN
WATER QUALITY

THURSDAY, JULY 24, 2014

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON WATER RESOURCES AND
ENVIRONMENT,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in Room
2167, Rayburn House Office Building, Hon. Bob Gibbs (Chairman
of the subcommittee) presiding.

Mr. GiBBS. The Subcommittee on Water Resources and Environ-
ment of the Committee on Transportation and Infrastructure will
come to order.

A couple of housekeeping issues first. I ask unanimous consent
that Mr. Bucshon from Indiana be included in today’s hearing.

Hearing no objection, so ordered.

I ask unanimous consent that the hearing record be kept open
for 30 days after this hearing in order to accept written testimony
for the hearing record. Is there any objection?

[No response.]

Mr. GiBBs. Without objection, so ordered.

I also ask unanimous consent that written testimony submitted
on behalf of the following be included in the hearing record: jointly
from Representatives Chabot and Fudge; jointly from Representa-
tives Latta and Walz; from the mayor of the city of Akron, Ohio;
from the Environmental Protection Agency; and jointly from Amer-
ican Rivers, Clean Water Action, Natural Resources Defense Coun-
cil, and the Southern Environmental Law Center.

Is there objection?

[No response.]

Mr. GiBBs. Without objection, so ordered.

Today we have one panel. We will welcome our witnesses in a
few minutes, but I will open here with a statement.

First of all, I would like to welcome everyone here to our hearing
today for “Integrated Planning and Permitting Framework: An Op-
portunity for the EPA to Provide Communities with Flexibility to
Make Smart Investments in Water Quality.”

This is a followup to hearings we held last Congress on EPA’s
integrated planning framework. In our previous hearings, we heard

o))



2

about how communities all across the Nation are facing increasing
regulatory enforcement and financial pressures not only to address
sewer overflows and other aging wastewater infrastructure issues,
but also to deal with numerous other burdensome regulatory issues
that recently have become national priorities.

These include more stringent and widespread regulation of
stormwater discharges, nutrients and other pollutants, total max-
imum daily loads, and public drinking water systems, which could
lead to many communities having to install and operate at great
expense advanced treatment, removal and prevention technologies.

All of these initiatives are piling up additional layers of regu-
latory requirements and economic burdens on our communities,
and somehow our communities have to deal with it. A large portion
of these regulatory mandates are going unfunded by the Federal
and State governments, with the result that many municipalities
have had to make substantial increases in investments in waste-
water and public water infrastructure in recent years. Local com-
munities and ratepayers are now increasingly getting economically
tapped out.

In response to some of these issues, EPA developed an integrated
planning and permitting policy in 2012 that was intended to pro-
vide some flexibility on how communities managed their regulatory
and enforcement mandates under the Clean Water Act. The policy
outlines how communities can prioritize multiple Clean Water Act
obligations and develop plans for addressing those obligations in a
flexible manner and reduce their cost burdens.

At earlier hearings we heard from witnesses about the imple-
mentation of the policy. Concerns that were raised included inad-
equate consideration of strained municipal budgets and afford-
ability, especially in setting compliance timelines; the continued
focus on using enforcement mechanisms in the integrated planning
process rather than permit; and insufficient regulatory flexibility to
adapt to new or changed circumstances.

Some of the witnesses also urged the EPA to become more
proactive and collaboratively assist communities through technical
assistance and pilot demonstration projects to develop flexible,
practical, and affordable integrated plan.

I am concerned that 2 years have passed since the EPA released
the final policy, and little seems to have been done to successfully
implement it. I understand that while several local governments
are working on integrated plans, no such plans have been ap-
proved, and one has been disapproved.

EPA has still not done enough to define the roles and responsibil-
ities of the EPA, the States and the communities in implementing
the policy. It has not provided clear standards for approval of inte-
grated plans.

It appears that some at the EPA, particularly in a number of
Agency regional offices, still may not be willing to provide flexi-
bility to communities and limit EPA’s enforcement efforts even
when the goal is to achieve a more efficient compliance with the
Clean Water Act.

A continued emphasis on an enforcement approach, including
consent decrees and a resistance to considering affordability and
innovative approaches to addressing water quality issues, will un-
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dermine the flexibility that the EPA ostensibly is trying to seek to
provide under this policy.

However, there might be some cause for optimism that the EPA
is finally starting to become more supportive of implementing an
integrated planning policy. I am pleased that back in May the EPA
announced the availability of some Federal funding to a few com-
munities for technical assistance in developing municipal inte-
grated plans. This will be an important first step in demonstrating
support for and implementing the policy, although EPA still needs
to do more.

To help with this, I and jointly with Ranking Member Tim
Bishop have written a letter to the House Appropriations Com-
mittee requesting their support in directing EPA resources towards
pilot projects to assist communities in developing integrated plans.

There are several legislative proposals under development that
attempt to address various issues and concerns related to the
EPA’s integrated planning initiative. These proposals include H.R.
2707, the Clean Water Compliance and Ratepayer Affordability Act
of 2013, introduced by Congressman Chabot; H.R. 3862, the Clean
Water Affordability Act of 2014, introduced by Congressman Latta;
and the draft bill entitled “The Water Quality Improvement Act of
2013” being circulated by members of the U.S. Conference of May-
ors, including Mayor Berger who is one or our witnesses today.

I would like to hear from today’s witnesses about their thoughts
on EPA’s implementation of the integrated planning policy today
and whether EPA has adequately addressed their concerns.

In addition, I would also like to hear from our witnesses about
the pending legislative proposals and how specifically the proposals
could help address their concerns and any impediments that stand
in the way of making an effective initiative for both communities
and the regulators.

It is time for a national clean water strategy to evolve from a one
size fits all mandate and enforcement approach to an integrative
strategy that recognizes the individual public health needs and
water quality benefits of water and wastewater utilities, and the
resource limitations of communities.

Our goal is clean water, and that is best achieved by focusing
more on facilitating compliance and less on punitive enforcement
mechanisms. Hopefully, this initiative will truly give our commu-
nities the flexibility they need to prioritize their water quality re-
quirements and address the huge, unfunded costs associated with
the growing number of mandates stemming from the EPA water
rules and enforcement actions.

Lastly, I should mention that we had invited the EPA to partici-
pate in this hearing in order to get the Agency’s perspective on im-
plementing the policy. Unfortunately, however, the EPA declined to
participate due to what the Agency said was other commitments.

I yield to my ranking member, Mr. Bishop, for any remarks you
may have.

Mr. BisHOP. Thank you very much, Mr. Chairman, for holding
this morning’s hearing.

In my view, today’s hearing demonstrates the challenges and the
frustrations of two intersecting trends in our efforts to improve the
overall quality of the Nation’s waters. As I have noted in the past,



4

there is significant evidence that in the last decade this Nation has
stopped making significant progress in improving the overall qual-
ity of its waters.

For example, if one reviews the last three State assessments of
water quality covering the years from 2008 through 2012, the re-
sults should be alarming. For rivers and streams, State assess-
ments show a steady decline in water quality from 50 percent of
assessed rivers and streams not meeting their State water quality
standards in 2008, to 52 percent of these waters not meeting State
water quality standards today.

Similarly for lake and reservoirs, the 2008 State assessments
showed that 64 percent of these waters failed to meet State water
quality standards. Today 68 percent of assessed lakes and res-
ervoirs fail to meet these standards.

Finally, in 2008, State data shows that 45 percent of assessed
coastal shoreline miles failed to meet State water quality stand-
ards. Today a shocking 86 percent of assessed coastal shoreline
miles fail to meet State standards.

These trends are also reflected in the Environmental Protection
Agency’s recent wadeable streams assessment. For example, in
2006, EPA noted that nationally 41.9 percent of the Nation’s
wadeable streams were given a poor rating for biological condition,
while only 28.2 percent were given a good assessment. In 2013,
EPA’s followup report noted that 55.3 percent of the Nation’s
wadeable streams have a poor rating, but only 20.7 percent have
a good rating.

This information suggests that we are moving in the wrong direc-
tion in improving the quality of our Nation’s water resources. Yet
the reality is that any significant additional improvements in water
quality will be complicated, more expensive, and more politically
challenging.

The second trend highlighted at this morning’s hearing focuses
back on the Congress and how the Federal Government has
stopped making significant Federal investments in improving our
Nation’s water quality. For example, only 4 years ago Congress ap-
propriated over $6 billion to the Clean Water SRF to finance the
cost of necessary wastewater infrastructure, $2.1 billion through
the regular appropriations process and an additional $4 billion
through the Recovery Act.

Since that time, annual appropriations for the Clean Water SRF
have been declining from an appropriation of $1.5 billion in fiscal
year 2011 to a recommendation of $1 billion in the chairman’s
mark of the Interior and Environmental Appropriations Bill for
2015. Not surprising as Federal investments in water quality im-
provements decrease, we hear more and more concern about the
risk in unfunded Federal mandates.

To be clear, I do not share the view that the recent actions of
EPA or the Corps are the result of overzealous Federal agencies.
In my view, these agencies are simply doing the job that we, the
Congress, told them to do over 40 years ago, to “restore and main-
tain the chemical, physical and biological integrity of the Nation’s
waters.”

EPA and the State regulatory agencies see the same trend lines
in declining water quality that I mentioned earlier and are trying
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to do something about them. However, in carrying out the job we
gave them, they are exposing the difficulties that I also mentioned
earlier: that continued improvement in restoring and protecting
water quality will be more complicated, more expensive, and more
politically challenging.

To our witnesses, let me clearly say that I am sympathetic to all
that the States and local communities are compelled to accomplish
with limited funding. However, I am not convinced that our con-
stituents have thrown up the white flag on making further im-
provements to our Nation’s water quality. We should not be satis-
fied that, as some have suggested, our waters are as clean as they
can ever be.

We must continue to make progress in achieving the goals we es-
tablished over four decades ago, and we, the Congress, must be
willing to put resources on the table for States and localities to ac-
complish this task.

Earlier this summer the President signed into law the Water Re-
sources Reform and Development Act, which includes the first re-
authorization of the Clean Water State Revolving Fund ever. This
new law will provide additional financial flexibilities to States and
to communities to make the cost of building water infrastructure
more affordable. Enactment of WRRDA was a tremendous first
step and one that we should take pride in discussing.

However, I think we all agree it is only the first step. Now we
must follow through on providing the Federal resources necessary
to partner with our States and our communities to get this job
done. If we remain committed to the goals of fishable and swim-
mable waters, then we must be willing to commit to providing a
portion of the funds to do so.

Investing in our water infrastructure network, like so many of
the things we do in this committee, is an investment in our Na-
tion’s future. Let us not shortchange the public environmental and
economic health for generations to come by failing to meet this
commitment.

I yield back the balance of my time.

Mr. GiBBs. At this time I yield to Mr. Bucshon for a unanimous
consent request.

Dr. BucsHON. Thank you, Mr. Chairman.

I would ask unanimous consent to submit a letter from Lloyd
Winnecke, mayor of the city of Evansville, Indiana, to Chairman
Gibbs and to Ranking Member Bishop.

Mr. GiBBS. So ordered.

[The letter presented by Dr. Bucshon follows:]



CITY OF EVANSVILLE

ONE N.W, MARTIN LUTHER KING, JR. BLVD. » ROOM 302
QFFIOE OF THE MAYOR EVANSVILLE, INDIANA 47708-1833
LOYD WINNECKE {812) 436-49682 « FAX (812) 43644066 « TDD/TTY (812) 436-4028
www.EvansvilleGov.org

Suly 23, 2014

The Honorable Bob GibbsY The Honorable Tim Bishop

Chairman Ranking Member

Water Resources & Environment Subcommittes Water Resources & Environment Subcommittee
Committee on Transportation & Infrastructure Committee on Transportation & Infrastructure
2165 Raybum House Office Building 2163 Rayburn House Office Building
Washington, DC 20515 Washington, DC 20515

Re: Hearing on EPA’s Integrated Planning, Green Infrastructure, and Affordability Initiatives

Dear Chairman Gibbs and Ranking Member Bishop,

Thank you for holding a hearing on EPA’s efforts to make wastewater infrastructure improvements
more affordable for local governments through integrated planning, the use of green infrastructure,
and more realistic evaluations of affordability.

You are receiving testimony from Mayor David Berger of Lima, Ohio on behalf of the U.5. Conference
of Mayors regarding the chalienges facing local governments and the their interaction with the above-
referenced EPA initiatives.

Like many cities, Evansville is addressing sewer overflow issues. Since 2004, Evansville has invested
over $100 mililon to upgrade its stormwater and wastewater infrastructure. Following EPA’s
integrated Planning Framework, in May 2013, we submitted a 5540 million plan to EPAto
comprehensively address these issues. However, just last month, EPA Region 5 rejected Evansville’s
plan, demanding that my city build additional controls that are not supported by the Clean Water Act
or EPA’s recent guidance on integrated planning and that will result in costs that are more than my
citizens can afford. As a member, | have shared Evansville’s experiences with the U.S. Conference of
Mayors, and { would now like to share them with you.

Evansville’s Environmental Challenges

The City of Evansville Water and Sewer Utility owns, operates, and maintains wastewater facilities that
serve approximately 67,700 households in the City and portions of Vanderburgh County, with a
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population served of over 160,000. The system contains over 800 miles of combined and separate
sanitary sewer pipelines {40% combined and 60% separate), two WWTPs with a total combined dry-
weather capacity of 67 million gallons per day, and 90 Iift stations. it has a 65-square-mile service area,

Approximately 100 years ago, Evansville and many other cities across the United States began building
sewers to carry stormwater away from homes, businesses, and strests to nearby rivers and streams.
Later, when indoor plumbing was introduced, homes and businesses connected their sewage lines to
those same storm sewers, making them “combined” sewers {sewer pipes that by design carried both
stormwater and wastewater to adjacent waterways). In the mid-20th century, Evansville and other
cities upgraded the sewer infrastructure to include intercepting sewers along rivers and other
waterways that route most of these flows to treatment plants,

In dry weather, wastewater is sent to wastewater treatment plants for treatment. During rain events
or snowmelt, CSOs occur when stormwater fills the pipes, exceeding their capacity, resulting in
overflows of storm and wastewater into local water bodies. The C50s occur by design to prevent
backups and overflows from occurring inside the city in homes, businesses, and neighborhoods. Like
most cities, as a result of infiltration and inflow, Evansville also has overflows from the part of its
system that conveys only sanitary waste to the treatment plants. These are called sanitary system
overflows or SS0s. Finally, due to its focation along the Ohio River, Evansville is subject to flooding and
the Army Corps of Engineers operates flood control structures along the River, which are near the
locations of the Evansville combined sewer outfalls.

So, Evansville has the significant challenge of addressing CSOs and 5SO0s with solutions that are
designed to prevent water from going into the Ohio River. At the same time, Evansville has to maintain
consistency with the Ohlo River flood control projects, which have the competing objective of moving
move water back into the Ohio River as quickly as possible,

Evansville’s Economic Challenges

Of the approximately 67,700 households served by Evansville, approximately 50,300 are in the City and
approximately 17,400 reside outside of the City in Vanderburgh County.

The households in Vanderburgh County outside of the City have an estimated median household
income (MHI} of $60,500 (in 2011). in contrast, the MHI of households within the City was $35,900 in
2011. A blended district MHI of $40,800 (in 2011) masks the lower City incomes and is 14% higher than
the City’s 2011 MHI even though 74% of the Utility customers reside in the City.

With an MHL of only 35,900 In 2011, the City’s MHI was only 71% of the 2011 national MHI. Thirty-four
percent of the households in the City earned less than 525,000 per year in 2011, In 2011, 19.2% of the
population was living below the poverty level, and 14.5% of the households in the City were recelving
Food Stamps and Supplemental Nutrition Assistance Program benefits, When compared to the 2011
national average (15.9% below the poverty level and 13% receiving Food Stamps and Supplemental
Nutrition Assistance Program benefits), it becomes apparent that a high percentage of residents are
already highly burdened by the cost of wastewater services. The comparison of Evansville’s economic
factors to national averages is set forth in Table 1, below.
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Table 1. Evansville Local Economic Factors

indicator Evangville _ National Average  Varlance
Poverty Level 19.2% 15.9% 121%
Household Income (less than $25,000) 22,3% 17.4% 128%
Receives Public Assistance 14.5% 13% 112%
2010 MH1 $35,939 $50,502 {141%)}

For all of these reasons, Evansville is focused on keeping sewer rates affordable for the 50,300
households that reside in the City.

Evansville's Solution

in 2009, EPA and the Indiana Department of Environmental Management (IDEM) sued Evansville,
initially demanding the city develop a plan to address CSOs and SSOs within six months and implement
the plan within 10 years. In 2010, Evansville entered into a Consent Decree with EPA and IDEM that
resolved the litigation. That Decree, which was approved by a federal court in June 2011, required
Evansville to davelop within two years a twenty to twenty five-year plan to address both CS0s and
$50s and submit that plan to EPA and the state for approval. Evansville submitted its integrated
Overflow Control Plan to the agencies in May 2013.

Evansville’s plan will reduce the number of CSO events from approximately 50 activations a year to no
more than 12 and will increase the percent of the capture of (SO volume from 35 to 92%. This level of
control will protect the water quality of the Ohio River {designated a sensitive area near the City) and
Pigeon Creek from (SO discharges.

This is consistent with EPA’s CSO Control Policy, which seeks to have cities reduce overflows to 0-12
times per year and increase percent capture to 75 to 100%. it also meets the requirements of the
Clean Water Act, which requires protection of water quality. Further reductions are not affordable and
a robust water quality analysis of Pigeon Creek and the Ohio River has shown that the waterways are
significantly impaired when they reach the City and reducing the City’s CSO activations to less than 12
in a typical year result in no additional days of water quality compliance.

To achieve these reductions, Evansville prioritizes a green infrastructure project to capture and treat all
of the discharge from its largest €SO outfall in a typical year and will use additional green infrastructure
projects to reduce flows elsewhere in the city.

Evansville’s plan also will address SS0s by using an adaptive management approach to 550 control that
focuses on continuous improvement and effective asset management.

Thus, Evansville’s plan used EPA’s Integrated Planning Framework to employ prioritization, green
infrastructure and adaptive management to achieve environmental benefits in a manner that Is the
{east unaffordable for the City.

The plan put forward by the City will result in an investment of $540 million (2013 dollars} in clean
water infrastructure over 28 years, the largest investment in the City’s history. Evansville plans to



Page 4

impose its rate increases to provide the funding when it is needed. However, the rate increases are
front foaded and from 2014 to 2019, the annual sewer bills will double, which places a rapid and heavy
burden on low income households.

As demonstrated in Table 1, below, even under the plan proposed by Evansville, by 2019 48.6% of
householts will be paying over 2% of their household income on sewer bills, 34% will be paying over
3.5% of their income, and over 11% will be paying 7% of their household income on their sewer bills as
a result of the plan that the City has put forward. Thus, additional financial burden is not tenable.

Cumulative | Cumulative | % of Suggested
Assumed Distribution | Distribution | Evansville CPHasa % of
Household | of MHI of In-City Households | MHI {in
MH! Level income Level Customers | in Category | 2019)*
Lessthan 510,000 1S 10,000} 11.2% 5,678 11.2% 7.0%
$10,000 to
$14,999 $ 12,500 |20.0% 10,158 8.8% 5.6%
$15,000to
$24,999 $ 20,000 |34.0% 17,286 14.0% 3.5%
$25,000 to
$34,999 $ 30000 |as.6% 24,719 146%  |23%
$35,000t0
$49,999 $ 42,500 |65.5% 33,323 16.8% 1.6%
$50,000 t0
$74,999 $ 62,500 |83.0% 42,202 17.5% 1.1%
$75,000> $ 75000 | 100.0% 50,864 17.0% 0.9%

¥ To support its plon, Evansville must double its rates by 2019; CHP and MH| are both based on growth
in both rates and MHI by that year.

EPA’s Response

in September 2013, EPA told Evansville that it thought the City could afford to spend more money
addressing C50s and SSOs but offered no details and did not respond directly to the City’s financial
analysis. Injune 2014, EPA disapproved Evansville’s $540 plan and suggested, again without providing
details, that fvansville could afford a plan that would result in zero overflows.

it appears that EPA has rejected both Evansvilie’s plan to use green infrastructure ~ a treatment
wetlands -- and the City's affordability analysis. In fact, EPA appears to be suggesting that the City
should add a grey technology treatment system to the wetland treatment system, notwithstanding the
fact that the City’s $540 million plan is already beyond the limit of affordability for most of its
ratepayers and the wetland treatment system will meet the requirements of the Clean Water Act.
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This disapproval Is very disappointing in light of EPA’s October 2013 Green Infrastructure Strategic
Agenda. EPA Headquarters recognizes that: “Lacking famillarity with the technology, its performance,
and associated performance measures, state and local permitting and enforcement professionals may
be reluctant to include green infrastructure in wet weather permits and control plans.” To overcome
that reluctance, the Green Infrastructure Strategic Agenda directs EPA enforcement personnel to
“ensure all water enforcement actions consider the use of green infrastructure” and to “consider green
infrastructure approaches in the development of orders and settlements related to $50s, CSOs and
MS4s and Incorporate green infrastructure as part of injunctive relief where appropriate.”

This disapproval also is very disappointing in light of EPA’s January 2013 memorandum on “Assessing
Financial Capability for Municipal Clean Water Act Requirements.” In that memorandum, EPA stated
that when evaluating affordability it will look beyond the simplistic metric of “median household
income” set forth in its 1997 Guidance for Financial Capability Assessment, and consider impacts on
iow income households.

EPA is asking for zero overflows even though Evansville has demonstrated to EPA that any further
reduction in the number of overflows will not increase the number of days that water quality standards
will be met. However, although a year has passed since we submitted our integrated plan, we do not
yet know what EPA is asking Evansville to do, or at what cost. The City has scheduled a meeting with
EPA to get answers to these questions and understand why it disapproved Evansvilles plan. But,
nothing will change the fact that Evansville’s plan is already beyond the limit of affordability for my
community and any changes have to remain within the budget we have set forth,

Thank you for your interest in the problems of cities like Evansville and your oversight of EPA.

Sincerely,

tloyd Winnecke, Mayor E

ity of Evansville

LW/mc

cc: Senator Dan Coats
Senator Joe Donnelly
Congressman Larry Buschon, M.D.



11

Mr. GiBBS. I also ask unanimous consent for Mr. Chabot to sit
on the committee. Any objection?

[No response.]

Mr. GiBBs. So ordered.

At this time other Members who have testimony may enter it for
the record.

I want to call on Mr. Chabot to allow him to introduce one of our
witnesses today.

Mr. CHABOT. Thank you, Mr. Chairman.

I will be very brief. I want to thank you and the committee for
holding this very important hearing, and I want to especially thank
one of the county commissioners from Hamilton County, Todd
Portune, who has held that office for quite a few years, and prior
to that he was also a member of Cincinnati City Council, and I was
actually a member of both of those fine institutions as well.

We are different parties, but this is an issue that we agree on,
and that is what we ought to give local communities more flexi-
bility so that they can meet the same high clean water standards
that are required now, but do it at a more reasonable cost to the
ratepayers and the taxpayers.

So I want to commend him for his leadership in this area. He has
worked with a whole coalition of other similarly situated elected of-
ficials across the country, and this is bipartisan legislation intro-
duced by another Democratic Member of Congress, Marcia Fudge
from Cleveland, and she is also the head of the Congressional
Black Caucus and also a different party than myself, but this is an
issue that we agree on.

And I want to thank Mr. Portune for his leadership in this area
and look forward to hearing his testimony today.

Thank you.

Mr. GiBBs. Thank you.

Also today we have Mr. David Berger, who is the mayor of the
city of Lima, Ohio. He is representing the U.S. Conference of May-
ors and is a member of USCM’s Mayors Water Council.

We also have Mr. Stephen Meyer, who is the director of the De-
partment of Environmental Services for the city of Springfield, Mis-
souri. He is representing the National Association of Clean Water
Agencies.

And we have Mr. Ron Poltak. Did I say it right?

Mr. PoLTAK. Poltak.

Mr. GiBBs. Poltak. OK. It was close. I am doing better. Executive
director of the New England Interstate Water Pollution Control
Commission, and he is representing the Association of Clean Water
Administrators.

Welcome to all today, and thank you for being here, and we will
turn it over to Mayor Berger for your testimony, and the floor is
yours. Welcome.
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TESTIMONY OF HON. DAVID BERGER, MAYOR, CITY OF LIMA,
OHIO, ON BEHALF OF THE UNITED STATES CONFERENCE OF
MAYORS; TODD PORTUNE, COMMISSIONER, HAMILTON
COUNTY BOARD OF COMMISSIONERS, ON BEHALF OF THE
“PERFECT STORM” COMMUNITIES COALITION; STEPHEN
MEYER, P.E., DIRECTOR, DEPARTMENT OF ENVIRONMENTAL
SERVICES, CITY OF SPRINGFIELD, MISSOURI, ON BEHALF
OF THE NATIONAL ASSOCIATION OF CLEAN WATER AGEN-
CIES; AND RON POLTAK, EXECUTIVE DIRECTOR, NEW ENG-
LAND INTERSTATE WATER POLLUTION CONTROL COMMIS-
SION, ON BEHALF OF THE ASSOCIATION OF CLEAN WATER
ADMINISTRATORS

Mr. BERGER. Good morning. Thank you for inviting me to provide
an update on integrated planning from the perspective of the U.S.
Conference of Mayors.

In my written testimony, which is some 40 pages, I cover in de-
tail four topics: the challenges local governments face with their
water and wastewater systems; the integrated planning dialogue
between EPA and the Conference of Mayors; the actual experiences
of individual cities; and finally the legislation the Conference of
Mayors has developed.

I will now concentrate on the experiences of cities which serves
as the basis of our draft Clean Water Improvement Act, which is
designed to provide solutions.

Local government, not the Federal Government, is where the job
of providing water and wastewater services gets done and is paid
for. We are on an unsustainable path, however, when it comes to
public water investment and unfunded mandates. We must change
or we will bankrupt communities and permanently impoverish
households in those communities.

EPA is to be commended for their high level and sustained in-
volvement in this integrated planning dialogue, including Deputy
Administrator Bob Perciasepe, Assistant Administrator Cynthia
Giles, and Acting Assistant Administrator Nancy Stoner. Their
leadership resulted in the issuance of a green infrastructure memo-
randum and an integrated planning memorandum.

The third anticipated product of the dialogue is a memorandum
to the regional offices on how they can be more flexible. Unfortu-
nately, local governments trying to address water issues with the
regional offices have not been afforded the flexibility discussed with
EPA Headquarters. While EPA has told us that over a dozen local
governments are working on integrated plans, no plan has been ap-
proved and one has been disapproved.

EPA recently disapproved Evansville’s $540 million integrated
plan even though they used EPA’s integrated planning framework
to integrate SSO, CSO and flood controls. Their plan uses an
adaptive management approach, relies on green infrastructure, and
recommends a 28-year implementation period to try to remain af-
fordable. It appears EPA has rejected both Evansville’s plan to use
green infrastructure and the city’s affordability analysis.

Akron, Ohio’s original plan was estimated to cost $865 million,
and the city passed rate increases totaling over 150 percent to pay
for the plan. Late last year the city advised EPA about escalating
costs to implement its plan which has now risen from $865 million
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to $1.4 billion. An analysis of the newly estimated cost by income
distribution shows that nearly 15 percent of households within the
city would pay over 10 percent, 10 percent of their annual incomes
to implement the plan.

My community, Lima, Ohio, has a median household income of
$26,900. The impact of rate increases necessary to meet our pro-
posed $100 million-plus integrated plan include the fact that some
47 percent of households in my community would experience rates
above 4 percent of their household incomes.

We have seen EPA’s integrated planning framework as a very
promising initiative that would allow us to protect the environment
in an affordable and economically sensible way. Yet more than 2
years after the integrated planning framework was issued, we are
still waiting for EPA to say yes to Lima’s integrated plan.

Cities around the Nation are finding that little or no change has
occurred in the regional offices in dealing with the challenges of the
Clean Water Act. While headquarters prioritizes integrated plan-
ning, the regional offices actively resist proposals that require flexi-
bility, longer time tables, and priority settings and instead focus on
high-cost approaches, fixed deadlines, and penalties.

While cities applaud the continuing engagement and good faith
efforts of EPA Headquarters, we must report that the message is
not getting through to the regional offices.

To fill the gap between EPA assurances and EPA action, the
Conference of Mayors developed a Water quality Improvement Act.
Mayors greatly appreciate the interest shown by Members of Con-
gress, and we are happy several pieces of legislation have been de-
veloped to address them. However, we are concerned that some of
the bills will not solve the real world problems identified by the
Conference of Mayors.

We are looking for legislation that can benefit all cities through
all parts of the country that does not leave relief for local govern-
ments subject to the discretion of the EPA. EPA discretion is what
we have now, and we are not seeing EPA use its discretion in ways
that recognize that environmental improvements must be afford-
able.

We need Congress to provide relief. We need Congress to provide
oversight and to remember the EPA has its authority because of
the way the Clean Water Act was written and enacted by the Con-
gress. We need Congress to act.

Thank you.

Mr. GiBBs. Thank you.

Mr. Portune, the floor is yours. Welcome.

Mr. PORTUNE. Mr. Chairman, Ranking Member Bishop, members
ofdthe subcommittee, thank you for this opportunity to be here
today.

As you heard from my good friend and Congressman, and he is
my Congressman, the Honorable Steve Chabot, my name is Todd
Portune, and I serve as commissioner for Hamilton County, Ohio,
and I am here testifying on behalf of the “Perfect Storm” Commu-
nities Coalition in my home community in favor of H.R. 2707, the
Clean Water Compliance and Ratepayer Affordability Act.

The coalition that I represent is made up of communities that
are dealing with the “Perfect Storm,” combinations of high unem-
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ployment, high home foreclosure rates, stagnant economic growth,
and an exodus of business and industry, all while being mandated
to meet expensive wet weather consent decrees and stormwater
regulations. We very much appreciate the subcommittee holding
this hearing and want to thank personally Representative Chabot
and fellow Ohioan, Representative Marcia Fudge, for their leader-
ship in introducing the bill and the bill’s 13 bipartisan cosponsors.

Hamilton County and our coalition emphatically support H.R.
2707, the Clean Water Compliance and Ratepayer Affordability
Act, and in answer to your question, Mr. Chairman, EPA’s inte-
grated planning policy framework and the Agency’s implementation
of it is inadequate to meet the needs of local communities. It has
been inadequate to address the concerns expressed by this commu-
nity, and it has failed the American people who want clean water,
but want clean water met in ways that are flexible, affordable and
reasonable, and the current approach is not.

The bill, H.R. 2707, does not gut the Clean Water Act, nor limit
EPA’s authorities, but on the contrary it provides congressional au-
thorization, direction and guidance in implementing EPA’ own inte-
grated planning and permitting framework.

H.R. 2707, however, will require the EPA to carry out a program
to work cooperatively with up to 16 specifically identified showcase
communities each year for 5 years to develop and implement inte-
grated plans to meet their wastewater obligations under the Clean
Water Act, and in doing so, to develop a credible body of data that
EPA, the Department of Justice and the Congress can rely upon
with respect to a new approach, green infrastructure approaches to
the obligations of the Clean Water Act that are more efficient, more
effective, and more economical to local communities.

By naming specific showcase communities, the EPA would offer
a promising opportunity to provide transparency in how it is apply-
ing these flexible and new and cost effective compliance tech-
nologies that are being optimized within the framework.

The stake are high, extremely high for the hundreds of commu-
nities across the Nation that are working diligently to conform with
EPA mandates. Over the last 10 years along over $40 billion in
mandated wastewater and stormwater upgrades have been re-
quired of communities large and small. In fact, 18 of that $40 bil-
lion, or 44 percent compliance, falls on distressed communities,
communities that are experiencing some of the worst economic con-
ditions in decades.

Hamilton County is one of those communities. Between 2000 and
2012, our poverty rate for individuals in the county ballooned by
over 66 percent. Forty percent of the county households have in-
comes of less than $35,000 per year, and one in ten in 2012 had
annual incomes of less than $10,000 per year.

These are the families that are hardest hit by the rate increases
that we project, 350 percent rate increased in order to meet the ob-
ligations of the Clean Water Act under current conditions, and yet
those same families will benefit the most from the savings that will
be realized though the flexibility and new technologies that will be
allowed through H.R. 2707 and the showcase communities pro-
gram.
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As matters stand today, a green billed approach will result in a
$500 million savings for Hamilton County alone, and with the
adoption of 2707, that will translate into additional savings for our
community and for our residents who are struggling to make ends
meet and yet to also afford the rates that are increasing to meet
Clean Water Act obligations.

Mr. Chairman and members of the committee, we believe that
H.R. 2707 is the best immediate solution to this issue of integrated
planning and permitting execution. Other proposed legislative
changes will require significant changes to the Clean Water Act or
billions of dollars of additional appropriations, neither of which ap-
pear to be politically or legislatively feasible at this time.

Our communities need relieve now. We cannot wait for a better
solution to wind its way through the difficult legislative path, but
H.R. 2707 will provide relief immediately if adopted.

Hamilton County, Ohio, and the “Perfect Storm” Communities
Coalition look forward to continuing to work with you, Chairman
Gibbs, Ranking Member Bishop and members of this sub-
committee, as well as working with the EPA in enacting and imple-
menting H.R. 2707.

I thank you for this opportunity to provide testimony and am
ready, willing and able to answers any questions you may have.

Thank you.

Mr. GiBBs. Thank you.

Mr. Meyer, welcome. The floor is yours.

Mr. MEYER. Chairman Gibbs, Representative Bishop and mem-
bers of the subcommittee, thank you for the opportunity to appear
before you.

My name is Stephen Meyer. I am the director of the Department
of Environmental Services for the city of Springfield, Missouri. I
am also the president of the Association of Missouri Clean Water
Agencies, and I serve on the board of directors for the National As-
sociation of Clean Water Agencies, and that is who I am testifying
on behalf of today.

I applaud the subcommittee for holding this important hearing
on the issue of clean water affordability and the U.S. Environ-
mental Protection Agency’s integrated planning framework for mu-
nicipal wastewater and stormwater requirements. I am also
pleased to testify in support of H.R. 3862, the Clean Water Afford-
ability Act of 2014.

NACWA applauds Representatives Bob Latta and Tim Walz for
leading the efforts in the House to raise awareness of these afford-
ability concerns and to help craft practical solutions to address
them.

The Clean Water Affordability Act of 2014 does three critical
things:

One, it codifies EPA’s integrated planning framework and
incentivizes its adoption by extending NPDES permit terms for
communities with an approved integrated plan.

Two, it helps small rural communities more affordably finance
their clean water obligations by ensuring at least 15 percent of the
State revolving funds are set aside for them.
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Third, require EPA to revise and broaden its guidance for deter-
mining a community’s financial capabilities to more accurately re-
flect a community’s financial challenges.

I urge every member of this subcommittee to cosponsor this im-
portant legislation.

I also thank you, Chairman Gibbs and Representative Bishop, for
being part of a bipartisan group of Members in the House and Sen-
ate who have requested $5 million for this upcoming fiscal year to
support an integrated planning pilot program at EPA, and I am
pleased that the House has included an appropriation in support
of this request in its fiscal year 2015 spending proposal.

Like many others across the Nation, the city of Springfield and
Green County region are addressing the challenges of increasingly
stringent environmental regulations from every front. From
stormwater, to wastewater, to air quality, and drinking water, as
regulations continue to evolve, our community is required to devote
more money and resources to comply.

Currently the city of Springfield is operating under a 7-year, $50
million amended consent judgment to correct sanitary sewer over-
flows through investments in inflow and infiltration reduction in
our collection systems. After the 7-year period concludes, we will
anticipate having to move more investments at the treatment plant
and collection system to completely eliminate overflows which will
likely cost hundreds of millions of dollars.

We also have a stormwater related TMDL developed for several
of our river segments impaired by bacteria, metals, nutrients and
other pollutants that need to be address.

While the city of Springfield is currently in attainment under the
Clean Water Act, forthcoming Clean Water Act related regulations
will likely cause us to go out of attainment quickly.

And finally, we have two closed landfills listed as Superfund sites
requiring remediation under CERCLA.

The median household income in Springfield is $42,000. Twenty-
five percent of our citizens’ household income is $20,000 or less.

Because our challenges involve multiple Federal statutes, we be-
lieve an integrated plan approach is really the only practical and
affordable way forward to ensure optimization of taxpayer re-
sources. At the heart of Springfield’s integrated plan are six guid-
ing principles: affordability; effectiveness—that assures the biggest
bang for the buck—fairness to ensure all citizens are being treated
fairly and equally; attainability, to ensure measures can be reason-
ably accomplished; measurability, that ensures progress is tracked
over time; adaptability so that we can adapt and improve based on
experiences and results.

We know we will achieve success when community resources are
directed toward managing environmental issues using the most ef-
fective solutions to address the most significant problems in a way
that is affordable to our citizens:

When we are in compliance with all Federal and State regula-
tions while addressing the specific needs of our community;

When we have the ability to address water, air and solid waste
issues holistically, allowing both our community and the regulators
to operate more efficiently;
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When our community has a high level of trust that resources are
being used to address environmental issues effectively and effi-
ciently;

When our community has a clear understanding of how funding
and other resources will be used to improve environmental quality;

When our community realizes a competitive advantage toward
growth and economic development and increases in quality of life
as a consequence of this plan. We have identified specific goals rel-
evant to each environmental resource.

In conclusion, Springfield’s integrated plan will offer a practical
yet effective approach to addressing water, land and air challenges.
NACWA remains optimistic that with Congress’ help EPA can ad-
vance its framework to address mutual concerns.

I thank you for the opportunity to appear before you today, and
I look forward to addressing any questions you may have of me.

Thank you.

Mr. GiBBs. Thank you.

Mr. Poltak, welcome. The floor is yours.

Mr. PoLTAK. Good morning. Thank you, Chairman Gibbs. Thank
you, Mr. Bishop.

My name is Ron Poltak. I am the Executive Director of the New
England Interstate Water Pollution Control Commission; been in
that position for 32 years; started my career with Senator Muskie
writing aspects of the Clean Water Act; been around a long time,
but I am a young, energetic 66-year-old. So I will try to be as quick
as I possibly can this morning.

I am here representing ACWQ, the Association of Clean Water
Administrators. ACWA has been very active over the course of the
inception of the concept of the integrated planning approach. We
have been extremely supportive of EPA and the framework and
been working earnestly to try and make it happen.

Our members agree that when the integrated plan is designed
and implemented properly, it will promote innovative solutions
that deliver results. We have collaborated with EPA. We have col-
laborated with our partners here in DC, and we have brought, as
my case in New England, three workshops where States, commu-
nities, municipalities of a larger proportion, meaning cities as well
as towns, and in addition, the consultant private sector community
together to talk about implementing the integrated planning ap-
proach of which there is tremendous interest and respect thereto.

Cities in each and every one of our New England States, as well
as New York, are vitally interested in moving forward with this
concept.

During the workshops, what I wanted to share with you this
morning is a range of implementation challenges were identified,
including the potential increased burden on State resources, con-
sistency and interpretation and application between EPA Regional
offices and EPA Headquarters; the level of detail necessary for plan
approval; and how best to handle financial capability issues.

The workshops also exposed several statutory and regulatory
challenges to implementation that must be overcome for this effort
to move forward. Progress has been made, but there still is yet a
lot to be done.
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It is clear that the integrated planning framework anticipates a
prominent role for State permitting authorities, and we appreciate
the Agency’s recognition of our role as coregulators responsible for
ensuring that the goals of the Clean Water Act are met. Yet the
details of the role are still not clear.

The framework makes clear that the State permitting authorities
will need to approve the integrated plan as developed by munici-
palities, but it does not provide details on how exactly States
should perform this role. EPA has repeatedly stated that it intends
to provide practical examples and guidance as it works through the
first integrated planning efforts, but active members are still wait-
ing for these details to be fleshed out.

The committee can assist the States by encouraging EPA to move
more quickly, to develop case studies and practical examples of how
integrated planning works, and by sustaining adequate Federal
funding to support these programs.

In addition to the lack of clarity with regard to the responsibil-
ities of State permitting authorities, ACWA members are concerned
that while EPA anticipates States taking the primary role in re-
viewing and approving integrated plans, EPA’s authority will lin-
ger over the process until the Agency makes clear that it will sup-
port State decisions.

State time and resources are at a premium, and States are con-
cerned that they will invest time and resources in the plan review
and approval only to have EPA question that decision in the end.

States are also concerned that EPA will object to a permit based
on an integrated plan that was approved by a State.

Finally, the States are concerned that after a plan is developed
and implementation is underway that EPA could come in and order
more stringent or different controls or approaches to manage pollu-
tion.

Certainly this type of action by the Agency would undermine the
economic savings envisioned by integrated planning. The role of the
States and EPA needs to be clearly defined so that the integrated
approach agreed upon by the States and municipalities can be re-
lied on by all stakeholders.

We are very much engaged and intentioned to move forward with
this process. ACWA encourages EPA to begin exploring the ways
that the permits can legally and effectively incorporate integrated
plan elements into each and every permit that is employed. The
Agency could begin developing a set of guidelines or a model permit
where the Agency is the Clean Water Act permitting authority. The
process of developing a model permit would help identify any bar-
riers to implementation and enable the Agency and the regulated
entities to test out solutions to overcoming the challenges that
many of our municipalities as well as the States are faced with.

A model permit or case study completed in a State where EPA
is the permitting authority would tremendously help the process
move along. We need a template, and we are finding that we do
not have one.

To conclude, I want to emphasize that ACWA’s members are sup-
portive of the integrated planning framework and we appreciate
EPA’s efforts and receptivity to our comments and concerns. How-
ever, many of the concerns I have outlined here today will not be
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put to rest until there are more real world case studies and guid-
ance for the States to follow. We encourage EPA to quicken the
pace of identifying and conducting case studies to test and evaluate
the best way to move forward with developing and implemented in-
tegrated plans for all of the communities, for example, that I have
in my district of authority who are anxious to move forward with-
out hesitating.

Thank you.

Mr. GiBBS. Thank you. I want to thank you all for coming in
again, and your dedication to enhancing and improving the envi-
ronment, protecting the environment, and also to protect your rate-
payers or your customers.

And I have got to single out Mr. Berger. I just understand that
your flight was canceled last night, and you got in your car and
drove last night from Lima. That is a good 10-hour drive so I can
understand you might want to take a nap later.

First of all, I wanted to start out with kind of the theme here.
You know, we are trying to figure out why the EPA came to this
committee 2 years ago and put this forth, and it looks like there
has not been the leadership from Washington, DC, into the re-
gional offices, and the first part of my question is: is it because
there is a culture within the EPA?

I know Mr. Berger talked a little bit about the enforcement and
the penalties, and what has been frustrating to me is to see when
an entity, such as the entities that you all represent, is working
hard to do what you need to do to comply with the Clean Water
Alct and at the same time you are being fined with enforced pen-
alties.

Do you think that there has been the lack of leadership from
Washington to the regional offices or is it just a culture within the
whole EPA that we have got a whole cultural problem and they
cannot adapt?

Does anybody want to answer?

Mr. PORTUNE. Mr. Chairman, Ranking Member and members of
the committee, our experience has been that there may be cultural
aspects connected to it. There are differences between the permit-
ting side and the enforcement side of EPA. Sometimes it just sim-
ply comes down to individuals and their experience, what their ex-
perience has been.

But the bottom line is that there is not consistency in terms of
delivering the message that we are receiving out there in the field.
So sometimes we are seeing differences between districts or re-
gions, I should say, in the approach, and even within a region it
depends on who shows up as a regulator sometimes in terms of
how the approach is going to be, and that is why we believe that
there is definitely a need for congressional oversight, definitely a
need for new legislation.

And that is why H.R. 2707 has embraced within it real trans-
parency and accountability.

Mr. GiBBs. Let me ask kind of a followup and anybody else can
address it, too.

Like in Lima you have been working to develop an integrated
plan, what is the involvement of the EPA during the development?
Are they there working with you or what is the status of that?
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Mr. BERGER. We have been not only developing a plan but also
negotiating a consent decree, and I can say that that has been an
entirely frustrating process. The last time we were at the table in
Chicago, folks from headquarters were in the room and had they
not been there, it would not have gone well. It was only the pres-
ence and the active engagement of folks from headquarters that ac-
tually moved the discussion. Otherwise the discussion would have
been over very quickly.

So I would assert that you can use the term “culture,” but the
fact is that the regional offices do not believe in integrated plan-
ning. They are actively resisting it, and headquarters has not had
the ability to discipline those offices to make certain that things
are happening.

I think that the issues of penalties that you raise are a very real
part of not just culture. It is policy. It is policy at DOJ and EPA
to penalize cities and other POTWs as a way of enforcing, bludg-
eoning, goading people and intimidating folks.

It has nothing to do with the shared stewardship responsibility
that cities, States and the agencies have. And that policy needs to
change, and I have had direct conversations with folks at the White
House. They have said to me they agree, but nothing yet is hap-
pening.

That policy of requiring penalties simply extracts money from
local communities that have nothing. I mean, we have lots of
things to do with those resources, and paying hundreds of thou-
sands or millions of dollars in penalties that go into the U.S. Treas-
ury effects nothing in terms of good public policy in my community
or any other community around the country.

Mr. GiBBs. I also see in Mr. Meyer’s testimony you talked about
I think it was four points, examining community priorities,
prioritizing the solutions, and then the financial capability. I like
that approach, and it goes on here in your testimony and you talk
about we have got to find the source of the pollutant as the major
problem, mitigating that, and move on to the next pollutant.

Of course part of this whole concept of integrated permitting is
to give you that flexibility to address your needs because the needs
of Lima, Ohio, are probably different than the needs in New York
City or Dallas, Texas, or wherever. Then also it gives you that
flexibility.

So I think legislation is needed here because we are hearing this
testimony, but I want to ask Mr. Meyer when you say out these
phases and do this, what are you hearing from the EPA when you
are saying you have got this plan?

We are doing this. We are trying to work with the local commu-
nity, and then we also take in the financial capabilities of the local
community to support this.

Mr. MEYER. To start off with, we were taking a Missouri solution
to clean water. Find the pollutant, find the source, remediate the
source. It is very simple, and it should be very effective.

We then move on to the next pollutant. We have formed a citi-
zens priorities task force which is currently gathering, and they are
helping us to determine what the community’s priorities are.
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The first pollutant may be a water pollutant. The second pollut-
ant may be an air pollutant. We want to be flexible enough that
we can move around to different sources.

EPA Region 7, Dr. Brooks and Director Pauley of the Missouri
Department of Natural Resources, when we developed our pro-
posal, we invited them in and explained what our proposal was.
They seemed very supportive. We had a very good discussion.

In Missouri, EPA Region 7 had delegated that responsibility for
consent decree negotiations for Springfield to the Missouri Depart-
ment of Natural Resources as well as the integrated plan develop-
ment. We have had Missouri Department of Natural Resources in
all of our technical committees, as well as a technical resource to
the citizens committee. They have been very active and very sup-
portive.

So far we have presented to EPA twice, to the senior staff. We
have kept the headquarters as well as Region 7 up to date. Every
time we have a movement forward we update them, and so far
EPA Region 7 has not said stop.

Mr. GiBBS. I am out of time, but just a quick followup. One of
the things in integrated permitting is to get longer permit time ex-
tension. It is currently 5 years, maybe 10 years or longer. When
any of you have had discussions with EPA on that, do you feel real
push-back on that or is that a nonissue on the permit extensions?

Mr. PORTUNE. Chairman Gibbs, if I may, since in Hamilton
County we are in a consent decree, it is about $4 billion that local
rate payers are paying, and one of the programs that we were re-
quired to do within the original consent decree under the new inte-
grated planning and flexibility, we were allowed to present a green
bill alternative to that.

But here is where the flexibility and the time extension stopped.
Number one, we did not have help in terms of working with EPA
as a partner on that. We had to design it on our own. So the con-
sent decree required a gray build solution that cost about twice as
much as a green build approach, but we had to come up with a
green build approach by a date certain. We had to do all of the re-
search and the evaluation behind it, and if we wanted to follow
that approach, we were not given the extension of time in order to
meet the requirement of dealing with that one issue.

So if our green build solution was not approved, we had to have
a gray build solution that was ready to go or else we faced very,
very stiff penalties.

Mr. GiBss. OK.

Mr. PORTUNE. So what we had to do was go forward on parallel
tracks and design both, very expensive, very time consuming, re-
sources wasted, as opposed to there being a flexible approach. It
was still very much in the adversarial relationship as opposed to
a partnership relationship, which is what we need in local commu-
nities and working with EPA.

Mr. GiBBs. OK. Thank you.

Mr. Bishop.

Mr. PoLTAK. Could I just add relative to the 5-year permit just
one quick?

Mr. GiBBs. Go ahead.



22

Mr. PoLTAK. The 5-year permits that ensure compliance with
water quality standards are a real problem in terms of not being
able to extend that time period associated with being able to meet
in a conceptual sense the requirements that we are trying to ad-
dress under an integrated planning approach. I mean it just goes
without saying.

Mr. GiBBs. Thank you.

Mr. Bishop.

Mr. BisHOP. Thank you very much, and thank you to the panel
both for your work on this very important issue and for you testi-
mony.

I want to stay on this 5-year permit issue, and I understand the
concern that water quality solutions obviously could take longer
than 5 years, and if you have a 5-year permit what happens at the
end of it.

But my understanding is that the EPA has built in extended pe-
riods of compliance to 5-year permits. For example, the city of
Boise has a permit that memorializes obligations for 10 years after
the permit begins; the same with the city of Chicago. For Mil-
waukee it is 7 years.

So I guess my question is: is this an example of selective use of
discretion on the part of the EPA such that it is not something that
all communities can count on?

So I guess my fundamental question, Mr. Poltak, is if the EPA
is willing to do it for the communities that I have cited, and I am
sure there are others, why is it that there is not the capacity to
do it for other communities?

Mr. PoLTAK. The way I can answer is we would expect that to
be the case nationwide. Our communities in our region are saying
that there is no financial forgiveness in the integrated planning
process, and the cities are well aware of that.

But in terms of being able to deliver on the mandates that are
mounting and the costs that are escalating, we have to have that
way of thinking incorporated into our regions through head-
quarters as a message. It has to be the case to make this work.

Mr. BisHOP. So I am sorry. I want to just put this in my own
words. So you are saying that the regional offices, let us say, that
have jurisdiction over Boise, they are getting the message from
headquarters, but the other regional offices are not. Is that basi-
cally what you are saying?

Mr. PoLTAK. I think what I am imply saying is what we are talk-
ing about here in terms of added flexibility and extended permit
time limit has to become a national policy that is allowed to be ne-
gotiated.

Mr. BISHOP. Anyone else want to comment on this particular
issue? Mr. Berger.

Mr. BERGER. I do think it is based upon individual cities, indi-
vidual relationships that get built between cities and certain Ad-
ministrators.

I think what is also important here is not just the idea of longer
permits, but the adaptive management approaches and also build-
ing that into approaches that are outside consent decrees, allowing
these to be part of the natural, the framework of permitting that
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is allowed and that gives cities the shelter that the Agency believes
the consent decrees give from citizen lawsuits.

These are things that ought to be a part of the framework avail-
able to every city, and I want to emphasize that idea of every city
in the United States having the opportunities under the Clean
Water Act framework. Part of our concern from the Conference of
Mayors with the other 2 bills that are offered is that the pilot pro-
gram is limited to a number of cities, 15 per year, and with the
I(ilean Water Affordability Act, discretion remains entirely with the

gency.

We believe that there has to be a real opportunity within the law
that limits the EPA’s discretion; that, in fact, gives cities shelter
they can rely upon, not relying upon individuals, not relying upon
the personalities of regional offices or even personalities here in
headquarters.

A big concern I have right now is that Mr. Perciasepe has an-
nounced that he is going to be leaving. A concern we have is how
much momentum is going to be lost because his leadership is leav-
ing the Agency, and does that signal to those in the regional offices
that the pressure is now off and it is back to business as usual?

Mr. BisHOP. Thank you.

I just have one more question and, Mr. Portune, it is for you. You
spoke in your testimony quite favorably about using green infra-
structure approaches as both a means of addressing a problem and
as well as saving money over both the short term and the long
term. Can you talk more about that, just what sort of broad-based
adv‘a?mtages green infrastructure approaches provide to municipali-
ties?

Mr. PORTUNE. Yes. Ranking Member Bishop, thank you very
much.

Our experience is that green infrastructure, watershed manage-
ment, daylighting streams, riparian issues, detention areas to keep
rainwater out of sewers, things of that nature give us an oppor-
tunity, number one, to transform neighborhoods because the green
solutions are also the kinds of things that people want in their
communities, so not huge gray build, overbuild type of things that
dominate a neighborhood, but they lend themselves to community
beautification and other quality of life issues that are very impor-
tant.

Second, the green build approaches tend to be less expensive,
and yet they are more efficient and quicker to put into place. So
the benefit that we see there obviously is we can get the job done
quicker. We can also get the job done cheaper, which is important
to our ratepayers.

The one issue that I mentioned earlier with respect to the two
approaches where we still had to meet the deadline, there as a sav-
ings of about $250 million. The gray build approach was almost
twice as expensive as the green building approach. So, therefore,
having the flexibility to implement new technologies, new science,
green build approaches, adaptive management, watershed manage-
ment is very important to local communities for those reasons.

I did want to say one other thing, Chairman Gibbs, if I may, with
respect to Mayor Berger’s comment about H.R. 2707. The 15 show-
case communities is not a limitation in terms of flexibility or the
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full implementation of an integrated planning process. We embrace
that fully for all cities. That flexibility has to be built in for all cit-
ies, and what that bill does is it requires reporting, accountability,
transparency with respect to all of that, and congressional over-
sight so that we have EPA consistently implementing its policy
completely.

The 15 communities is to build a partnership relationship that
becomes cultural within the Agency and to build the data so that
EPA becomes much more comfortable with green build approaches
than they are today.

Mr. BisHOP. Thank you very much.

I am way over my time, Mr. Chairman. Thank you for your in-
dulgence.

Mr. GiBBs. No problem. Mr. Crawford.

Mr. CRAWFORD. Thank you, Mr. Chairman.

I have just a quick question of all of you. In my district in Arkan-
sas, we are kind of struggling with the critical habitat designation
that will affect about 41 percent of the States. So as you can imag-
ine, there are a lot of small cities and towns, a lot of municipalities
that are concerned about how that will impact them in obtaining
permits.

I am just wondering from each of you if you can comment if you
have had any experience with obtaining permits from the EPA be-
cause of an endangered species or the potential of an endangered
species that resides in a body of water like, for example, a river
that you might utilize for discharge after treatment.

Any comments on that? We will start with Mr. Berger.

Mr. BERGER. No experience in water, but we have dealt with In-
diana bat habitat issues and associated concerns like that.

Mr. CRAWFORD. OK. Thank you.

Mr. PORTUNE. I wish I could help you, but no direct experience
with that, Congressman, in Cincinnati, Hamilton County, with
what we are doing at this point.

Mr. CRAWFORD. OK.

Mr. MEYER. Congressman, since we are neighbors, we have simi-
lar problems. Our DNR is trying to implement ammonia to protect
mussels. Missouri is unfortunately mussel rich, and we have plenty
of them. Some of the smaller communities will see increases from
$32.75 a month to $354 per month just to address ammonia for
mussels.

This is a community that has 155 residents, 45 connections. They
have absolutely no way to pay for it. The permit was issued.

Mr. CRAWFORD. Thank you.

Mr. PoLTAK. Representative, we have had a lot of experience in
New England associated with that type of issue. It is a long, costly,
negotiated process to get to an endpoint. I would be glad to put my
staff in touch with yours and follow up to any level of detail you
might be looking for in that regard.

Mr. CRAWFORD. That would be great, any input you could have
based on your experience and how you might expedite the process.
I know that it can be a problem.

Mr. Meyer, you mentioned the mussel. That is primarily the
issue that we are having in Arkansas is the Neosho Mucket and
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the rabbitsfoot mussel. So we are experiencing a similar problem
downstream from you.

Mr. MEYER. In our opinion, mussels are very delicious.

Mr. CRAWFORD. Thank you.

Mr. Chairman, I yield back.

Mrs. Napolitano.

Mrs. NAPOLITANO. Thank you, Mr. Chairman Gibbs and Ranking
Member Bishop, for holding this very important hearing on the af-
fordability and flexibility within the EPA permits.

As a former mayor, I know how devastating unfunded mandates
are to our communities that are trying to do their best and the
right thing in addressing the environmental needs of our Nation’s
communities, but also let us not forget and be aware that more
new laws and their unintended consequences could have a problem
with you.

Cities have been facing budget restrictions, and the recession has
hit them hard, and with more unfunded mandates this is not nec-
essarily something that we want to go over lightly, but be sure that
we do protect our cities.

EPA’s integrated planning framework is a very good first step to-
wards addressing the financial burden that many cities are facing
with meeting their obligations under the Clean Water Act, but
more, much more needs to be done to address the current and
growing disparity in the water costs on the poor, and I stress that,
the poor.

The biggest problem facing my district in Los Angeles County is
the expected cost of implementing a new municipal stormwater
permit. It has increased the amount of total maximum daily loads,
the TMDLs, of pollutants regulated to 33 from the last permit,
which was two TMDLs.

The Public Works Department of L.A. County, 13 million people,
say the permit will cost at least $850 million per year to comply.
That is million. That means every city with 50,000 residents will
have to pay approximately $10 million per year.

Mr. Chairman, I ask to submit for the record a letter to you and
Ranking Member Bishop from my constituent, mayor of California’s
city of Monrovia, Mary Ann Lutz, with an attached report from the
U.S. Conference of Mayors regarding financial impact of Clean
Water Act permits on just some of the economically vulnerable cit-
ies in Los Angeles County.

Mr. GiBBs. So ordered.

Mrs. NAPOLITANO. Thank you, sir.

Mayor Lutz is the leader in the L.A. County water quality issues
and helping our cities and the Council of Governments deal with
the new MS—4 stormwater permits. She states that “it has become
readily apparent that the cost for water and wastewater mandates
has grown to an alarming rate and is disproportionately impacting
our poorest and our most vulnerable citizens.”

The problem is EPA established affordability guidelines based on
median household income at a maximum of 4.5 percent, which does
not take into account personal household income. This means that
poor people pay far more as a percentage of their income towards
their water bill than anybody else.
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The Conference of Mayors report cites examples from commu-
nities in the L.A. region that were surveyed, and that is in the
record. Every city experiences the greatest financial impact
amongst the lower median income household groups, especially
those households with annual income below $15,000.

Residents of the city of La Verne in my district currently experi-
ence regressive financial impacts from public water costs in house-
holds earning up to $50,000 in annual income. The poorest house-
holds in several cities are spending a significant amount of their
actual income over a 10-year period on public water services and
the compliance with various Federal and State regulations: in the
city of Inglewood, $30 million; La Verne, $25 million; Redondo
Beach, $29 million, and La Mirada, $9 million; the poorer half of
the American households currently bear a disproportional financial
burden paying for public water services. With the new L.A. County
stormwater permit, this proportionate burden will creep into the
middle-class income groups.

Mr. Chairman, we need to seriously look at this issue and try to
find some commonsense solutions that still protect public health
and the environment, but do it in a way that does not necessarily
burden our low-income and middle-income residents.

And to that I want to add that we need to help cities develop in-
formation for their public-private partnerships and be able to find
other means of being able to support doing the remedies that are
expected of all of us. We have, of course, in the U.S. some of the
best water than other countries, and we need to be able to protect
that, but also ensure that this proportionate impact does not hurt
those communities that really cannot afford any more unfunded
mandates.

And with that I return the balance of my time.

Mr. GiBBs. Thank you.

Mr. Davis.

Mr. Davis. Thank you, Mr. Chairman.

I am glad my colleague from California talked about the afford-
ability issue. That is, frankly, why we are here. I know it was ad-
dressed a little earlier before about the disconnect between what
happens here in Washington versus what happens on the ground
in the regional offices that regulate States like mine.

As a matter of fact, just a few weeks ago in this hearing room
a Deputy Administrator from the EPA told me he was at a loss
when I brought up the fact that they were regulating aboveground
septic discharge units in Illinois when we were talking about the
new proposed rule under the Clean Water Act.

So it does not surprise me when we hear examples that Mr.
Meyer talked about of a community that is going to face a burden
upwards from $30 a month to $300 a month just to get water due
to the impacts of regulations out here in Washington, and it is af-
fordability. All Americans when you look at statistics, the wages for
American families have gone down every year since 2007. Amer-
ican families are not living in a healthy economy right now, and
they are having to do more with less.

It seems as though while we are asking American families to do
more with less, agencies like the EPA are asking cities to provide
more regardless of the cost. Now, this affordability issue has got to
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be addressed because in the end, the burden falls on the taxpayers,
falls on the hard working families in this country.

So on the affordability issue, and I want to ask each of you to
respond, how optimistic are you that the EPA will adjust its afford-
ability guidelines and move away from its enforcement approach to
the clean water requirements in order to allow communities like
yours, Mr. Meyer, and like yours in Hamilton County, to prioritize
your requirements based upon the cost versus the environmental
impact?

And what suggestions do you have to us as a legislative body to
make some positive changes in this arena?

Mr. BERGER. I have a couple of things to say in that regard. The
first would be that we applaud the current discussion. We want to
see integrated planning go forward.

But in addition Congress needs to change the Clean Water Act
because the language of the act has enabled this set of regulatory
actions to be fostered in a thoroughly unlimited way, and so, for
example, there is language in the act that says there will be no
sanitary sewer overflows. It is absolute, regardless of what the en-
vironmental impact is.

And I have sanitary sewer overflows in my community.

Mr. DAvis. Most communities do.

Mr. BERGER. There is no demonstrable public health or environ-
mental impact from spending millions of dollars to eliminate those
SSOs, but the Agency has no discretion because of the way the act
is written.

Furthermore, there is in the law what are called use attainability
analyses, and it is the fact that law requires that the Agency is to
determine that certain uses can, in fact, be obtained, but the Agen-
cy minimizes that, discourages States from using it. The law needs
to be changed to make certain that this provision for use attain-
ability analyses of the Clean Water Act, in fact, undergirds all the
regulatory decisions that are being made so that we are not spend-
ing money on streams.

I have an intermittent stream. That term means it dries up in
the summer. So when we start looking at all of the range of poten-
tial wildlife in the stream, the river may not ever make it just be-
cause it all dries up in the summer.

Those kinds of language changes within the law are necessary.
So we must have integrated planning. It must work. The regional
offices must get the message, but we have to have changes in the
Clean Water Act as well.

Mr. Davis. Thank you.

Mr. Portune.

Mr. PORTUNE. Congressman, thank you for asking the question
and also Congresswoman Napolitano for raising the issue of afford-
ability, both of you in bringing our attention around to that. It is
critically important.

First, in direct answer to your question, we do not believe any-
thing short of an act of Congress is going to compel the EPA to ef-
fectively and responsibly address the issue of affordability in a way
that provides real relief to those who need it. There is no sense of
proportionality or balance with EPA on this issue at all.
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My general fund budget for everything we do as a county, sheriff,
corrections, the courts, coroner, auditor, treasurer, general govern-
ment services is $210 million a year. I have to raise in excess of
$220 million a year new, on top of that, just to meet our consent
decree obligations under the Clean Water Act, and when we raise
those issues, the reaction that we get typically is, “Well, it is the
law. You have to do what the law requires.”

So there is no sense of proportionality in terms of prioritization,
of what is more important or things of that nature. We need Con-
gress to act.

Now, I applaud what the Conference of Mayors is doing and oth-
ers that want to change provisions in the Clean Water Act. Those
things will provide immediate relief. We have avoided proposing
that in H.R. 2707 because we thought that would, frankly, result
in a long, elongated, contentious legislative process that might not
get anything done, and we need help now. We need relief now.

So what H.R. 2707 does is, one, it codifies this entire process of
integrated planning, flexible approaches, adaptive management
practices, and compels annual reporting on that and compliance
with that and consistency among the regions and within the re-
gions on that. That will be of direct help.

And, second, the showcase communities program will develop a
body of data that all communities can benefit from with respect to
an entire new way of addressing these issues that save dollars.

The poorest in my community are poverty stricken families.
Households have gone up by 60 percent in the last 10 years. I have
got over 50 percent of children living in poverty in my community,
but those are the very families that will benefit from the $500 mil-
lion to $1 billion in savings that we will realize from a mandated
flexible approach that allows us to prioritize and use new proc-
esses, new approaches that will save money.

To us a dollar saved is just as important as a dollar given, and
being able to save money is critically important, and we need that
help now.

Mr. Davis. Thank you.

If the chairman will allow him to answer.

Mr. GiBBs. Go ahead.

Mr. MEYER. I agree that Congress needs to act. We would like
to see this committee to cosponsor H.R. 3862. We believe that does
bring some responsibility to EPA.

We also have ephemeral streams. They only flow 3 to 4 days
after it rains, yet they are classified and must be fishable/swim-
mable. Can you imagine somebody fishing in a gravel bed? And
that is what it would amount to. They only flow when it rains.

There are a number of cities that have the experience that I just
mentioned to you. They are smaller communities. We see abso-
lutely no way that they can afford these permits, and it has been
issued. In fact, the only way that we can see this village can meet
their regulations is to close their treatment systems and use the fa-
cilities in Unionville 30 miles away.

Mr. Davis. Thank you.

Mr. GiBBs. Go ahead.

Mr. PovrtaK. I will be quick. When I go around and talk to young
college students and I talk to young adults associated with the his-
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tory in our Nation of clean water, I always emphasize that the
Clean Water Act is probably one of if not the most successful stat-
utes we have had in place over time to deal with clean water
issues. That is, in fact, the case.

I just give you Boston Harbor as an example. I use a picture of
my son who is now 32 years old standing in Boston Harbor when
we could not get on a boat when he was 3 years old because it was
too contaminated to spend a day out in the harbor, and now he is
fishing for stripers off the shore in his professional working career
when he has time off.

I hate to elaborate, but my point is that the EPA has also done
a wonderful job over the years. I do not tend to bash them. Without
the EPA we would be nowhere respectful of the success stories that
we can share here today.

I want to plea to you all associated therewith that the mandates
we are talking about, the elimination of nutrients, phosphorus, the
like in our water bodies which is existing throughout New England
as a matter of course, the nonpoint source program is voluntary.
We cannot continue to ratchet down on treatment facilities and
utilities to get the job done when we are trying to at this point—
well, we just cannot go much further with it.

With that said, my point is that we need help out of Congress.
The age-old way of funding water may not be the way of the future.
We cannot sustain our needs and the obligation that the Federal
Government has to make, which has assured success in the past,
without a recommitment and reinvigorating new concept, idea,
commitment, whatever it takes.

The fact of the matter is that the greater good is served by fur-
ther Federal dollars associated with the point of clean water, and
without it we cannot get the job done. It becomes unaffordable, and
the level of commitment and burden that is placed on our citizens
is intolerable. So I mean, that is where I am coming from.

Mr. GiBBs. Thank you.

Ms. Edwards. We lost her. Mr. Mullin.

Mr. MuLLIN. Well, I will leave it to Rodney to do that. I appre-
ciate it because it sped me up. I thank you for that.

Panel, thank you for being here. Is it Berger? Is that right, Mr.
Berger?

Mr. BERGER. Yes, sir.

Mr. MULLIN. Just what the chairman said about you driving 10
hours to be here shows your dedication to your town and the im-
portance that this has on all the communities around the country.

This is also something I have dealt with. See, I have been in this
business for over 17 years, not politics, but this right here. I am
actually a licensed operator. I operate plants, and I have operated
plants, and I saw a great shift over the last 7 years where DEQ
used to regulate me, and that is where I still receive my licensing
from, and I am sure that is still where you receive your license
from, but yet they have zero impact anymore because it is the EPA
now that is calling all the shots.

My question to the panel, and I will let you kind of elaborate on
this: is where does the role play now with DEQ?

I mean, I used to complain about DEQ all the time, the Okla-
homa DEQ, Oklahoma Department of Environmental Quality, and
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I have worked in many of your all’s States with the company that
we own that is called Mullin Environmental, and we process waste
and water, and the compliancy now that the EPA is putting out
there, you cannot comply with it, not with the technology that is
here, not on the backs of these small communities.

Yet DEQ had some common sense to them because they lived,
worked, and breathed in the same communities. Now that the EPA
has come in there, and I have heard this over and over again from
the panel, there is no common sense. There is no justification or
rhyme or reason, but yet you are having to pay for it.

Mr. Meyer, I heard you say that one community, which I rep-
resent a very rural community, all the actually rural communities
in Oklahoma on the eastern side; one community where their water
bill is going to go from $30 to $300 to comply with the new man-
dates. Did I hear that right?

Mr. MEYER. Yes, sir. That is correct.

Mr. MULLIN. Because of the EPA requirements. Now, has any-
b(i)(}?y gotten sick in that community? Has DEQ failed to do their
job?

Mr. MEYER. No, sir. Nobody has gotten sick. We see very little
impact on the human health due to SSOs. We need to stop them,
but let’s do it in an affordable manner.

Mr. MULLIN. But is the EPA’s role here not to protect the health
and safety of others when it comes to pollution and clean water,
what we are drinking, right?

Mr. MEYER. That is correct.

Mr. MULLIN. Was that not the same role that DEQ was playing
inside the State?

Mr. MEYER. We have found that our DNR, and it feels great to
be here today. I have got Illinois. I have got Oklahoma. I have got
Arkansas.

Mr. MULLIN. Well, Oklahoma is better. We all know that. I
mean, come on.

[Laughter.]

Mr. MULLIN. I mean look at us. You know which one looks bet-
ter.

Mr. MEYER. But our Department of Natural Resources is cen-
tered in Jefferson City. They have delegated the work with us to
the region, which is in Springfield, Missouri. We have found that
the people on the ground do understand the issues. They do under-
stand affordability, but they also do have their hands tied.

Mr. MULLIN. So, Mr. Berger, inside your community?

Mr. BERGER. We had a long-term control plan actually approved
by the State of Ohio.

Mr. MuLLIN. By DEQ?

Mr. BERGER. By our Ohio EPA, and that was preempted 10 years
ago after 5 years of our beginning implementation, and that price
tag on that approved plan was $60 million.

What we are now negotiating is a consent decree that we have
been working on for over 10 years. That price tag is approaching
$150 million.

And so the State’s EPA, Ohio’s EPA was neutered in the process,
and we are the ones that had to insist in the last year and a half
that they needed to be back at the table because we were getting
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caught between obligations on our NPDS permit versus what the
consent decree was now obligating us to.

So, again, it goes back to the issue of a balance of relationships,
a stewardship approach that is now lacking. It is much more a top
down approach from the regional office to us and to the State.

Mr. MULLIN. I think it was you, sir, that had mentioned about
the fines.

Mr. BERGER. Yes, sir.

Mr. MULLIN. Can you elaborate a little bit just for the record of
what these fines are being paid for because of?

Mr. BERGER. My understanding is that the fines are a part of a
consent decree process which is in itself necessary because of our
violations of the Clean Water Act.

Mr. MULLIN. But you have not had any violations with your
State agencies. These are all from Washington, DC. They are the
ones giving you the fines, right?

Mr. BERGER. Correct.

Mr. MULLIN. And how much have you spent in your community?

Mr. BERGER. We are now in the process of spending another $25
million. We had spent $10 million up to that point.

Mr. MULLIN. In just fines?

Mr. BERGER. Not in fines, no.

Mr. MULLIN. In trying to comply.

Mr. BERGER. The fines we have not yet paid, and I am unwilling
to pay them.

Mr. MULLIN. And I support you in that, too. You have critical in-
frastructure needs. You are trying to comply with unfunded man-
dates, and if they are going to throw it out, then they should be
giving the States the financial resources to be able to do it, not put
it on the backs of these small communities.

But so many of these agencies, they have never even lived in
these communities, and yet they do not understand the impact it
is going to have like, Mr. Meyer, you saying one community with
150 people and their water bill is going to go from $30 a month
to $300 a month, and most of them will not be able to afford that.

Do you want to respond to that?

Mr. Chairman, do you mind if he responds to that?

Mr. MEYER. That is absolutely correct. I just want to say that is
absolutely correct.

Mr. MULLIN. Thank you, panel, for being here.

And I went over my time. Chairman, thank you for entertaining
my lateness.

Mr. GiBBS. Mr. Davis from Illinois wanted a rebuttal, but we are
not going to let him do it.

I want to thank all of the witnesses for coming in. This has been
very helpful, and it is my intent and commitment that we need to
move forward with some legislation to address all of your issues,
and we will be working that. But this hearing today was very help-
ful to get to that point.

So thank you for coming and have a safe trip back.

That concludes the hearing.

[Whereupon, at 11:25 a.m., the subcommittee was adjourned.]
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Good morning. Chairman Gibbs, Ranking Member Bishop, and members of the Subcommittee,
thank you for inviting me once again to address you. [t was two years ago on July 25, 2012 that
I was first here to address this topic of Integrated Planning, and I am pleased to be back to
provide you an update from my perspective and from the perspective of The U.S. Conference of
Mayors.

The U.S. Conference of Mayors is a national nonpartisan organization, representing cities of
30,000 or more through their chief elected official, the Mayor. We were formed in 1932, as a
result of the Great Depression, over the issues that were facing cities at that time — high
unemployment and a stagnant economy. Today we have those same issues as well as additional
challenges including decaying infrastructure and unfunded mandates.

I am Dave Berger and I am in my 25th year of serving as the Mayor of Lima, Ohio. 1 am also in
the 18th year of negotiating with Ohio EPA and USEPA over a Long Term Control Plan and my
2" year of attempting to get approval on an Integrated Plan. As a member of the Mayors Water
Council, I have participated in nearly five years of discussions around EPA’s Integrated Planning
Memorandum, including the issues of green infrastructure and affordability. So a significant
portion of my professional life over the past quarter century has been spent on this and related
matters.

I would like to cover four topics in this testimony. First, [ would like to describe the challenges
local governments face to maintain and improve their water and wastewater treatment systems.
Second, I would like to provide the Subcommittee with an update on the dialogue between EPA
and The U.S. Conference of Mayors on Integrated Planning and Affordability. Third, | would
like to provide you with an update on the experiences of individual cities that are trying to gain
EPA approval of Integrated Plans. Fourth, { would like to brief you on legislation that the U.S.
Conference of Mayors Water Council has developed to bridge the gap between our dialogue with
EPA and the experiences of individual citics and ask for your support.

L The Challenge

Local government -- not the federal government -- is where the job of providing water and
wastewater services gets done and is paid for. | am here to tell you, on behalf of the Conference
of Mayors and my city, that we are on an unsustainable path when it comes to public water
infrastructure investment and unfunded mandates. We must have change or we will bankrupt
communities and permanently impoverish households in those communities.

Public water systems now serve most urban, suburban, and increasingly, rural populations in
America. Through 2013, local governments have invested over $2 trillion in water and sewer
infrastructure and continue to spend over $115 billion a year. With this investment, local
governments have substantially improved drinking water and water quality.

Public water infrastructure and services are ultimately paid for by customers, many of which are
residential households. They pay for the annual operations, and they pay for the borrowed capital
through the rates they pay every month. Public water customers are financially exposed to rate
increases regardless of the cause. The cumulative costs of unfunded federal mandates on public

(8}
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water infrastructure and services that are paid by customers have reached or exceeded thresholds
of clear economic burden on low and fixed income households. The burden is both substantial
and widespread, affecting 25 percent or more of customers in many different cities throughout
the nation. Thus, this spending has become unaffordable for families, making all too real James
Baldwin’s assertion, “Anyone who has ever struggled with poverty knows how extremely
expensive it is to be poor.”

[ put this question to the Chairman and Committee Members, all whom are elected and
accountable like mayors for how federal agencies interact with our local constituents -- how
much of societies’, of a community’s resources should be dedicated to sustaining the health and
environmental benefits we have achieved versus how much more should be directed by EPA to
achieve national water goals if the federal government provides negligible financial assistance or
regulatory flexibility?

The Mayors of this nation believe that future investments should be prioritized to first ensure the
sustainability of existing public water infrastructure and associated public health, economic and
environmental benefits. Additional improvements that will achieve additional benefits should be
prioritized second. But investments that do not have commensurate public health, economic and
environmental benefits do not belong on the priority list, even if the language of the federal laws
and regulations require it. Local governments should not be forced to divert scare resources for
such investments.

. EPA Dialogue on Integrated Planning and Affordability

The Mayors Water Council (MWC) has worked directly with the U.S. Environmental Protection
Agency (EPA) and the Department of Justice (DOJ) since 2009 to address concerns expressed by
mayors across the country about the high cost of reinvesting in aging water and wastewater
infrastructure and the added financial challenge of complying with increasing federal and state
regulations. The widespread financial impacts of addressing wastewater and stormwater controls
is felt by many local governments, and during this period of ‘Dialogue’ with EPA and DOJ we
were joined in our efforts to seek greater flexibility by the National Association of Counties
(NACo) and the National League of Cities (NLC). Together, counties, municipalities and
townships are responsible for over 70% of all local government investment in public water
systems and services.

EPA is to be recognized and commended for their high level and sustained involvement in this
‘Dialogue’; including - Deputy Administrator Bob Perciasepe; Assistant Administrator Cynthia
Giles; and, Acting Assistant Administrator Nancy Stoner. Through their leadership they were
able to initiate a framework for change to the way the Agency works with local government on
water issues. To date, the effort has resulted in a Green Infrastructure (GI) Memorandum and an
Integrated Planning Memorandum sent from HQ to the EPA Regional Offices- and that is where
local government says the flexibility is most needed.

Both of these memoranda provide guidance to the Regions to promote Gl, and be receptive to the
need for local government to prioritize water related investments. Both of the Memoranda make
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possible the opportunity for local government to save money, and pass the savings and/or cost
containment benefits to our citizens, especially low and fixed income households.

The third anticipated product of the ‘Dialogue’ is a clarification Memorandum to the Regions on
how they can incorporate flexibility in the Financial Capability Assessment (FCA) process first
adopted by EPA in 1997. The rigidity with which the 1997 Guidance is being implemented in the
Regions is largely the reason why the Conference of Mayors, National Association of Counties,
and the National League of Cities joined together in the ‘Dialogue’ with EPA and DOIJ. We
maintain that flexibility can provide some relief from financial burdens related to compliance
costs without compromising on safe and clean water. This Memorandum is expected to be
complete this summer.

We are working with our local government partners to help EPA draft expansions to the 1997
Guidance to incorporate a greater number of relevant factors that better characterize the unique
economic situation of any community. The modifications are intended to clarify what additional
local economic information should be considered by the EPA Regional staff, and how more
flexibility in terms of compliance timeframes can be incorporated into the process. The MWC
has also requested that EPA establish a process whereby local government can appeal to a review
panel when they determine that the consent decree or permit process results in overly costly
requirements. While not every local concern can or will be addressed through these Memoranda
they do open the door to redefining the federal-state-local intergovernmental partnership, and the
opportunity to align local public water investments with national clean and safe water goals.

In order to give credit where it is due, it must be said that sometimes EPA expresses the opinion
that substantial financial distress caused by regulatory compliance costs in addition to other
important costs (such as shelter costs) imposes a substantial economic burden for families. In
connection with this admission, EPA has developed “affordability” criteria to indicate when such
mandates would cause substantial and widespread economic distress in the community. In those
cases, EPA has told us the Agency might be willing to exercise some flexibility in the mandate.

From our perspective, if EPA affordability criteria functioned properly, the economic hardship
imposed on lower-income households might be alleviated in many communities by considering
more flexible approaches that take advantage of longer timeframes, compliance goals that are
guided by local economic conditions of the community and by prioritizing investment where the
greatest public good can be achieved given limited resources.

Ii.  City Experiences with Integrated Planning and Affordability.
While we applaud the steps that EPA has taken to date, unfortunately, local governments that are
trying to address water infrastructure issues have not been afforded the flexibility and

cooperation that has been discussed with EPA Headquarters.

While EPA has told us that over a dozen local governments are working on integrated plans no
integrated plan has been approved and one has been disapproved. The experiences of Evansville,
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Indiana, Akron, Ohio, and Lima, Ohio are summarized below. We also provide perspectives
from the expetiences of other communities around the country.

Evansville, Indiana

Like many cities, the City of Evansville, Indiana is addressing sewer overflow issues. Since
2004, Evansville has invested over $100 million to upgrade its stormwater and wastewater
infrastructure. In May 2013, under a 2011 Consent Decree, Evansville submitted one of the first
sewer overflow control plans developed using EPA’s Integrated Planning Framework.
Unfortunately, EPA disapproved Evansville’s integrated plan last month.

Evansville’s plan will reduce the number of CSO events from approximately 50 activations a
year to no more than 12 and will increase the percent of the capture of CSO volume from 35 to
92%. This level of control will protect the water quality of the Ohio River (designated a sensitive
area near the City) and Pigeon Creek from CSO discharges.

Evansville’s plan is consistent with EPA’s CSO Control Policy, which seeks to have cities
reduce overflows to 0—12 times per year and increase percent capture to 75 to 100%. It also
meets the requirements of the Clean Water Act, which requires protection of water quality.
Further reductions are not affordable and a robust water quality analysis of Pigeon Creek and the
Ohio River has shown that the waterways are significantly impaired when they reach the City
and reducing the City’s CSO activations to less than 12 in a typical year result in no additional
days of water quality compliance.

To achieve these reductions, Evansville prioritizes a green infrastructure project to capture and
treat all of the discharge from its largest CSO outfall in a typical year and will use additional
green infrastructure projects to reduce flows elsewhere in the city.

Evansville’s plan also will address SSOs by using an adaptive management approach to SSO
control that focuses on continuous improvement and effective asset management.

Thus, Evansville’s plan used EPA’s Integrated Planning Framework to employ prioritization,
green infrastructure and adaptive management to achieve environmental benefits in a manner
that is the least unaffordable for the City.

The plan put forward by the City will result in an investment of $540 million (2013 dollars) in
clean water infrastructure over 28 years, the largest investment in the City’s history. Evansville
plans to impose its rate increases to provide the funding when it is needed. However, the rate
increases are front loaded and from 2014 to 2019, the annual sewer bills will double, which
places a rapid and heavy burden on low income households.

As demonstrated in Table 1, below, even under the plan proposed by Evansville, by 2019 48.6%
of households will be paying over 2% of their household income on sewer bills, 34% will be
paying over 3.5% of their income, and over 11% will be paying 7% of their household income
on their sewer bills as a result of the plan that the City has put forward. Thus, additional
financial burden is not tenable.
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Table I: Residential Water and Sewer Financial Impacts of Evansville, Indiana

Cumulative % of

Assumed Cumulative Distribution Evansville Suggested CPH

Household | Distribution of in-City Households | as a % of MHI
MH1 Level income of MHi Level | Customers in Category {in 2019)*
Less than $10,000 $ 10,000 11.2% 5,678 11.2% 7.0%
$10,000 to $14,999 S 12,500 20.0% 10,158 8.8% 5.6%
$15,000t0524,999 | $ 20,000 34.0% 17,286 14.0% 3.5%
$25,000t0$34,999 | $ 30,000 48.6% 24,719 14.6% 2.3%
$35,000 to $49,999 S 42,500 65.5% 33,323 16.9% 1.6%
$50,000 to $74,999 S 62,500 83.0% 42,202 17.5% 1.1%
$75,000 > $ 75,000 100.0% 50,864 17.0% 0.9%

* To support its plan, Evansville must double its rates by 2019; cost per household {CHP) and median
household income {MH1} includes growth in both rates and MHI by that year.

In September 2013, EPA told Evansville that it thought the City could afford to spend more
money addressing CSOs and SSOs but offered no details and did not respond directly to the
City’s financial analysis. In June 2014, EPA disapproved Evansville’s $540 plan and suggested,
again without providing details, that Evansville could afford a plan that would result in zero
overflows.

It appears that EPA has rejected both Evansville’s plan to use green infrastructure — a treatment
wetlands - and the City’s affordability analysis. In fact, EPA appears to be suggesting that the
City should add a grey technology treatment system to the wetland treatment system,
notwithstanding the fact that the City’s $540 million plan is already beyond the limit of
affordability for most of its ratepayers and the wetland treatment system will meet the
requirements of the Clean Water Act.

This disapproval is very disappointing in light of EPA’s October 2013 Green Infrastructure
Strategic Agenda. EPA Headquarters recognizes that: “Lacking familiarity with the technology,
its performance, and associated performance measures, state and local permitting and
enforcement professionals may be reluctant to include green infrastructure in wet weather
permits and control plans.” To overcome that reluctance, the Green Infrastructure Strategic
Agenda directs EPA enforcement personnel to “ensure all water enforcement actions consider
the use of green infrastructure” and to “consider green infrastructure approaches in the
development of orders and settlements related to SSOs, CSOs and MS4s and incorporate green
infrastructure as part of injunctive relief where appropriate.”

This disapproval also is very disappointing in light of EPA’s January 2013 memorandum on
“Assessing Financial Capability for Municipal Clean Water Act Requirements.” In that
memorandum, EPA stated that when evaluating affordability it will look beyond the simplistic
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metric of “median household income” set forth in its 1997 Guidance for Financial Capability
Assessment, and consider impacts on low income households.

EPA is asking for zero overflows even though Evansville has demonstrated to EPA that any
further reduction in the number of overflows will not increase the number of days that water
quality standards will be met.

Evansville is continuing to work with EPA and remains hopeful that EPA will not seek to impose
additional burdens on Evansville families, particularly when Evansville has demonstrated that
increasing controls and spending more money will not lead to increased improvement in water
quality.

Akron, Ohio

Despite not having an agreed Long Term Control Plan (LTCP) or consent decree, the City of
Akron continued to invest in projects to address sewer overflows and spent over $300 million
through 2013. To address the remaining sewer overflow issues, Akron is currently implementing
a LTCP that was developed pursuant to a consent decree with EPA and the State of Ohio. This
year alone the City expects to commit an additional $84 million on CSO construction projects.
At the same time, the City will continue to invest in the development and design of numerous
additional projects. However, Akron’s plan was developed in 2011, before EPA issued its new
policies on Integrated Planning and affordability. In 2012, Akron’s plan was estimated to cost
$865 million. To fund future projects, the City recently passed a 78% rate increase that will be
implemented over a two-year period. This increase was in addition to the 74% increase which
was passed in 2009. However, even with these rate increases, the City is unable to fund its plan
in the future.

Late last year, the City advised EPA about the escalating cost to implement its plan.
Specifically, the cost of Akron’s sewer overflow control program has risen from $865 million to
an estimated cost of $1.4 billion (adjusted for inflation based on the date the money is spent;
$1.14 billion in 2014 dollars). Adding to this problem is the City’s declining population, which
has dropped from a high of 300,000 to under 200,000 residents.

To address this issue, Akron is currently working with EPA on an Integrated Plan and is using
EPA’s Integrated Planning Framework to identify ways to modify its plan to provide greater
environmental benefits at an earlier date with lower costs. Akron is relying on EPA’s
commitment that it will allow cities to reopen consent decrees to employ integrated planning.
Based on the increased costs of Akron’s plan, it is absolutely critical that Akron be afforded the
opportunity to use this tool.

The importance of integrated planning to Akron is demonstrated in Table 2, below. Table 2
shows the impact of Akron’s current sewer overflow control plan on Akron citizens. Analyzing
those costs by income distribution reveals that nearly 68 percent of the households within Akron
would pay more than 2 percent of their income, nearly 53 percent of households would pay more
than 3 percent, and nearly 15 percent of households would pay over 10 percent.
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Midpoint

of Adj Riby
% of Total Income | CPI | Midpointof | Costper | Income

Income Distribution Households | Households Dist Adj | Income Dist | Household | Dist
Less than $10,000 12,293 14.9% $10,000 | 1.00| $10,000 $1,060 10.60%
$10,000 to $14,999 7,187 8.7% $12,500 [ 1.041 $12,899 $1,060 8.15%
$15,000 to $24,999 12,674 15.4% $20,000 | 1.04| $20,799 $1,060 5.10%
$25,000 to $34,999 11,298 13.7% $30,000 [1.04] 831,199 $1,060 3.40%
$35,000 to $49,999 12,228 14.9% $42,500 | 1.04| $44,199 $1,060 2.40%
$50,000 to $74,999 13,262 16.1% $62,500 | 1.04| $64,999 $1,060 1.63%
$75,000 to $99,999 6,533 7.9% $87,500 | 1.04 | $90,999 $1,060 1.16%
$100,000 to $149,999 4,761 5.8% $125,000 | 1.04 | $129,999 $1,060 0.82%
$150,000 to $199,999 1,024 1.2% 3175000 | 1.04 | $181,899 $1,060 0.58%
$200,000 or more 1,016 1.2% $200,000 | 1.00 | $200,000 $1,060 0.53%

Using EPA’s Integrated Planning Framework, Akron has already identified ways to modify its
plan to provide greater environmental benefits at an earlier date with fower costs and expects to
complete its Integrated Plan in a few months. The City’s ability to use this tool is critical to its
lower income citizens.

Lima, Ohio

Lima, Ohio is a proud community of modest financial means. We have shrunk from roughly
52,000 to 38,000, as more affluent households have moved to the suburbs.

Our annual household median income is $26,943. Nearly one-third of Lima citizens live under
the poverty threshold. Additionally, our demographic profile includes aging baby-boomers that
comprise a substantial and growing class of fixed income seniors. Qur low, moderate and fixed
income households are particularly vulnerable to increasing costs of basic services.

Implementation of the proposed CSO/SSO Long-Term Control Plan will raise the average annual
sewer bifl in Lima to $871.62. While this increase may have little impact on our high income
households, its impact on our poor houscholds would be enormous. Our estimates of the impact
of rate increases necessary to meet the proposed Plan include:

[1 Some 47% of households would experience rate increases above 4% of houschold
income.

{1 Almost 26% of households would experience rate increases to their annual sewer bills
between 2% and 3% of household income.

As shown in the table, below, if you add water and sewer costs together, the lowest income
household category would be required to spend over 8.7% of their household income for water
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and sewer services. Indeed, 71% of houscholds in Lima would be paying over 2% of their
income for water and sewer.

Table 3: Residential Customer Current and Projected Sewer Costs as a Percent of Actual
Income of Lima, Ohio

2% MH! Annual Avg Projected
$572.82 $585.24 $871.62
Household As Percent As Percent As Percent
tncome Household Households % of Total of Actual of Actual of Actual
Distribution income 14,537 Households Income Income Income
Less than $10,000 10,000 2,459 16.90% 5.73 5.85 8.72
$10,000t0 $14,998 | 12,500 1,398 9.60% 4.58 468 6.97
$15,00010 $24,999 | 20,000 2,682 18.40% 2.86 293 4.36
$25,000t0 334,999 | 30,000 1,953 13.40% 1.91 1.95 2.91
$35,000 to $49,999 42,500 1,815 13.20% 1.358 1.38 2.05
$50,000 to $74,899 | 62,500 2,363 16.30% 0.92 0.94 1.39
$75,00010 $99,999 | 87,500 937 6.40% 0.65 0.67 1.00
$100,000 to $149,999 | 125,000 686 4.70% 0.46 0.47 0.70
$150,000 to $199,999 | 175,000 123 0.80% 0.33 0.33 0.50
$200,000 or more | 200,000 21 0.10% 0.29 0.29 0.44

Lima is dedicated to protecting the health and safety of its citizens, and to protecting the water
quality of the Ottawa River that runs though our city. But we have to do that in a way that does
not damage the city’s financial standing, does not keep us from providing other essential services
to our residents, and does not impose unaffordable economic burdens on the citizens and
businesses who pay sewer rates. We believe that can be done, and we have seen EPA’s
Integrated Planning Framework as a very promising initiative that would allow us to protect the
environment in an affordable, economically sensible way. Lima has been very involved in the
integrated planning process since it began, both through our involvement in the U.S. Conference
of Mayors and its dialogue with EPA, and through development of Lima’s own Integrated Plan.
We started working on that plan even before the EPA process was finalized, and we have
actively engaged with EPA for more than two years on the specifics of that plan. We believe
that the Lima plan does exactly what the EPA Integrated Planning Framework calls for: it
addresses each of the city’s major compliance obligations, setting up a long-term schedule for
implementing new controls that takes into account the city’s financial resources and prioritizes
the controls based on environmental risks and impacts, This is the kind of plan that EPA should
be promoting to other communities as a model to be followed. Yet, more than two years after
the Integrated Planning Framework was issued, we are still waiting for EPA to say “yes” to
Lima’s integrated plan, so we can move ahead to implement that plan.

In this context, Lima is frustrated, not only with the amount of time and expense dedicated to this
process, but also with the nature and persistence of the hurdles yet being encountered. In this
regard, we have talked with other communities about their experiences, and we have found that
they are dealing with similar challenges. EPA staff stipulates deadlines to turn around

10
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information and then does not respond in similar timely ways. While headquarters prioritizes
Integrated Planning, the Regional Offices actively resist proposals that require flexibility, longer
timetables, and priority setting, and focus instead on high cost approaches, fixed deadlines, and
penalties. While headquarters acknowledges that cities and their citizens have financial
constraints, the Regional Offices minimize the arguments about burdensome costs and unrealistic
time tables. While headquarters embraces the idea that cities have shared stewardship roles for
improving the environment, the regional offices of both EPA and DOJ sometimes use bullying
tactics and threats of near term federal court actions. And while headquarters has been helpful in
trying to move the process forward for Lima, we still do not have approval on our Integrated
Plan.

The Lima experience is not unique. Cities around the nation are finding that little or no change
has occurred in the regional offices in dealing with the challenges of the Clean Water Act. While
we applaud the continuing engagement and good faith efforts of EPA headquarters, we must
report that the message is not getting through to the regional offices.

IV.  The Water Quality Improvement Act

While we have had a good dialogue with EPA on Integrated Planning and Affordability in D.C,
unfortunately, we have not seen as much progress on the ground, in individual communities. To
fill the gap between EPA assurances and EPA action, the Mayors Water Council developed the
Water Quality Improvement Act (attached) which we are seeking Congressional support and
SPONSOrs.

This draft legislation builds on and reflects experience with EPA’s Integrated Planning
Framework and addresses the need for a federal-local government partnership to address
affordability and flexibility. The principles embodied in the legislation were endorsed by the
U.S. Conference of Mayors and adopted at the 81st Annual Meeting in June 2013 (attached).

Restoring Federal-Local Government Partnership

In the past, the federal government funded about 75% of the infrastructure that brought most
cities into compliance with secondary treatment standards. This federal cost share made the
federal government a partner in upgrading treatment plants and improving water quality. And,
because the federal government was spending its own money as well as city money, the federal
government paid close attention to ensuring that improvements were cost effective.

Currently, the federal government provides about $2.35 billion a year in capitalization grants for
both the drinking water state funds and the wastewater state funds. These funds give loans to
cities which are paid back by the revenue raised from ratepayers and thus add to the costs borne
by the ratepayers. This funding is a very small fraction of the over $115 billion that cities spend
each year on water and wastewater.

11
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Our draft legislation would begin to address this issue by authorizing $3 billion in grants a year
for 5 years for sewer over flow control grants, treatment plant upgrades, stormwater controls, and
to retire related debt and thus provide real relief to local communities and families.

Currently EPA seeks penalties from cities even when they step up and agree to invest hundreds
of millions in environmental protection. Cities are treated like criminals instead of partners. The
draft legislation would bar EPA from extracting monetary penalties from cities for past
violations if they agree to take action to address CWA mandates. This is a problem that is
caused by a policy, not the law. If EPA changes its policy, then we can drop this provision from
the draft legislation.

Ensuring Affordability

We greatly appreciate the efforts of this Subcommittee to improve the State Revolving Loan
Fund (SRF) program to help make Clean Water Act mandates somewhat more affordable. In
particular, we appreciate your recognition that expanding loan terms to 30 years will help cities
keep annual costs lower. We can now take that provision out of our draft legislation.

We also appreciate the authorization of grants to municipalities that would experience a
significant hardship raising the revenue to pay the debt service on loans uses to finance projects.
Finally, we want to thank you for recognizing that significant hardship can be identified based on
a wide variety of data, including income and unemployment data, and population trends. We
particularly appreciate your recognition that a community faces significant hardship when part of
the community is faced with an undue financial burden. As described below, the draft legislation
takes a similar approach.

Like the authorization of grants within the SRF program, we suggest a federal cost-share.
However, we cannot assume that there will be appropriations to support a federal cost share that
would make sewer and stormwater projects more affordable. If funding is not provided, our
legislation sets up a framework to ensure that these projects are affordable.

To make sure that projects are affordable, the legislation requires EPA to determine that water
quality standards are attainable and that control measures are economically achievable and
sustainable. To achieve these objectives, EPA can provide local governments with more time to
implement projects. If that is not sufficient, EPA can work with states to change water quality
standards so that meeting those standards will not impose a “substantial and widespread
economic and social impact” on communities.

“Substantial and widespread economic and social impact” is the current standard in EPA’s
regulations for a “use attainability analysis” that justifies a change in water quality standards.
So, this is a tool that is available under current law to help make wastewater infrastructure
improvements more affordable for communities. However, EPA does little to support those
analyses and, in fact, discourages Sates from using this tool. In addition, EPA regulations do not
define what is considered “substantial” or “widespread.”
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Under the draft legislation, water quality standards or wastewater control measures are
unaffordable if meeting them and other mandates would impose costs of more than 2% of actual
household income on more than 20% of the houscholds in the service area. Thus, “substantial”
is defined as 2% of household income, and “widespread” is defined as 20% of the community.

This is similar to the approach that Congress adopted with your recent changes to title VI of the
Clean Water Act, adopted as title V of WRRDA. These changes include language that identifies
which communities would face a significant hardship meeting Clean Water Act mandates and
therefore are eligible for grant assistance. This language endorses the use of the definition of
“economically distressed” under the Public Works and Economic Development Act. Under that
Act, a community is economically distressed when the community or ar area within a larger
political boundary has per capita income at 80% or less than national average, or unemployment
1% or more greater than national average, or actual or threatened severe unemployment or
economic adjustment. The draft legislation similarly evaluates affordability based on differential
impacts on low income households within a larger political boundary.

In addition, under the Public Works and Economic Development Act, the information on
affordability that is provided by the community must be accepted by the Agency unless the
Secretary determines it is inaccurate. The draft legislation does not include such a provision, but
it would be welcome. Too often, EPA redoes a city’s financial analysis using assumptions
intended to make it look as if a city can spend more than is truly affordable.

Ensuring Flexibility

The draft legislation also includes additional areas of flexibility. For example, it would allow
cities to meet water quality standards over time (longer than a permit term), using adaptive
management approaches, if a city is meeting multiple mandates with an integrated plan. This
provision allows cities to implement sewer control measure under their permits, rather than a
consent decree or administrative order.

The legislation also would allow 10 year permits. It would allow EPA or a state to issue a permit
for unavoidable sanitary sewer overflows. Finally, it would allow blending and peak flow
treatment facilities as long as water quality standards are met. This last provision codifies a
recent 8th Circuit opinion that EPA is refusing to apply nationwide.

Comparison to other legislation

We greatly appreciate the interest shown by members of Congress in the challenges facing local
governments caused by the sewer systems that were designed early in the last century, and the
impacts on the families that have to pay for improvements to those sewer systems. Accordingly,
we are very happy to see that several pieces of legislation have been developed to address these
issues. However, we are concerned that some of the other bills will not solve the problems
identified by the Mayors Water Council.

13
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A comparison of the Water Quality Improvement Act, the Clean Water Affordability Act (H.R.
3862) and the Clean Water Compliance and Ratepayer Affordability Act (H.R. 2707) is attached
to this testimony.

In summary, we are looking for legislation that can benefit all cities and that does not leave relief
for local governments subject to the discretion of the EPA. EPA discretion is what we have right
now — and we are not seeing EPA use its discretion in ways that recognize that environmental
improvements must be affordable.

V. Conclusion

As 1 stated when 1 appeared here two years ago, cities are stewards of the public trust, a
responsibility that we share with the state and federal governments and should be accorded the
respect of a shared stewardship of our environment.

We need Congress to provide relief. We need Congress to provide oversight and to remember
that EPA has its authority because of the way the Clean Water Act was written and enacted by
the Congress. We need Congress to act.

Thank you again for this opportunity to address you.
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DISCUSSION DRAFT
August 2013

A Bill
To authorize approaches to and assistance for improving water quality.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled,

Section 1. Short title.

This Act may be cited as the Water Quality Improvement Act of 2013.

SEC. 2 FINDINGS.
Congress finds the following:

(1) The capital costs that cities bear to address combined sewer overflows
(CSOs), sanitary sewer overflows (SSOs), treatment plant upgrades, and
stormwater controls are unfunded federal mandates and are among the most
costly burdens faced by local governments.

(2) Upon the passage of the 1972 Federal Water Pollution Control Act
(Clean Water Act), Congress authorized and funded over $60 billion in
grants that created partnerships between municipalities, states and the
federal government to share the costs of upgrading publicly owned treatment
works around the country to meet the Clean Water Act mandates relating to
secondary treatment.

(3) In 1987, Congress determined that large capital grants for municipal
wastewater treatment were no longer necessary, and phased out grants to
local governments in lieu of a loan program to be managed by the states.

(4) Since 1987 many unanticipated and extremely costly new Clean Water
Act and Safe Drinking Water Act mandates have been imposed on local
governments and more are to be imposed on local governments in coming
months and years, but federal grant money is no longer provided to help
meet these mandates.
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(5) Today municipalities expend over $111 billion every year to provide
essential water services for the protection of public health and to clean the
environment and meet state and federal water and wastewater mandates, an
annual amount that is nearly double the total of all the grants that the federal
government provided over nearly 20 years.

(6) The many mandates imposed by the Clean Water Act and the Safe
Drinking Water Act have created cumulative financial burdens that cannot
be borne by municipalities, their low and moderate income families, and
their business enterprises, forcing municipalities to forego investment in
competing municipal priorities.

(7) In explicit recognition of the burden of these costs the United States
Environmental Protection Agency (U.S. EPA) has recently developed a
policy allowing local governments to create Integrated Plans through which
a local government can coordinate competing and sometimes conflicting
actions, prioritize actions that will provide the greatest environmental and
public health benefits for the funds expended, and evaluate progress and the
need for further actions to meet water quality standards through adaptive
management processes.

(8) Because U.S. EPA currently interprets the Clean Water Act to require
immediate compliance with any pre-1977 water quality standards, it relies
on aggressive enforcement tools such as consent decrees and orders as its
principal method of interacting with municipalities, resulting in overly costly
and overly prescriptive mandates that often yield negligible public benefits,
and precluding opportunities for flexibility by preempting the use of permits
and adaptive management processes to comply with Clean Water Act
obligations.

(9) In tandem with these decrees and orders, U.S. EPA and the Department
of Justice have adopted policies on penalties and fines that treat local
governments as polluters, rather than as partners and stewards in improving
our environment.

(10) Local governments that agree to implement plans to address water
quality should not be subject to penalties or citizen suits under the Clean
Water Act.

(11) Plans implemented by local governments to address water quality
should be based on economically achievable and sustainable control
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measures to meet attainable water quality standards.

SEC. 3. WATER POLLUTION CONTROL GRANTS.

Section 221 of the Federal Water Pollution Control Act (33 U.S.C. 1301)
is amended——

(1) by striking subsections (a) through (g) and inserting the following:
“(a) Grants.—The Administrator may—

“(1) make grants to States for the purpose of providing grants to local
or regional authorities or a municipality or municipal entity

(A) for use in planning, designing, and constructing treatment works

(I)  to intercept, transport, control, or treat municipal combined
sewer overflows and sanitary sewer overflows, or

() to meet with effluent limitations in a permit issued under
section 402 of this Act that are not already being met by the
treatment works on the date of enactment of this Act; or

(B) to reduce the discharge of pollutants from a municipal storm sewer;

(C) to retire debt incurred for the purposes identified in subparagraph (A)
and (B) in any case in which that debt is imposing significant and
widespread social and economic impacts on ratepayers, as
determined under the criteria in section 402(r)(3)}B); and

“(2) make a grant directly to a local or regional authority or
municipality or municipal entity for the purposes described in paragraph
(1).

“(b) Prioritization.—In selecting from among municipalities applying for
grants under this section, a State or the Administrator shall give priority to
an applicant that is a financially distressed community, as determined by the
applicable State under subsection (c).

“{c) Determination.—In determining whether a community is a distressed
community for the purposes of subsection (b), a State shall consider, among
other factors, the criteria described in section 8(b)(2)(A) of the Water
Quality Improvement Act of 2013.

“(d) Cost-Sharing.—
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“(1) FEDERAL SHARE.—The Federal share of the cost of any project or
activity carried out using funds from a grant made under subsection (a)
shall be not less than 75 percent.

“(2) NON-FEDERAL SHARE.~—The non-Federal share of the cost of any
project or activity carried out using funds from a grant made under
subsection (a) may include—

“(A) in any amount, public and private funds and in-kind
services; and

“(B) notwithstanding section 603, financial assistance, including
loans, from a State water pollution control revolving fund.

“(e) Administrative Requirements.—

“(1) In GeENErRAL.—Subject to paragraph (2), a project that receives
grant assistance under subsection (a) shall be carried out subject to the
same requirements as a project that receives assistance from a State
water pollution control revolving fund established pursuant to title VI.

“(2) DETERMINATION OF GOVERNOR.—The requirement described in
paragraph (1) shall not apply to a project that receives grant assistance
under subsection (a) to the extent that the Governor of the State in which
the project is located determines that a requirement described in title VI
is inconsistent with the purposes of this section.

“(f) Allocation of Funds.—

“(1) FiscaL YEAR 2014.—For fiscal year 2014, subject to subsection
(g), the Administrator shall use the amounts made available to carry out
this section under subsection (i)(1) to provide grants to municipalities
and municipal entities under subsection (a)(2) in accordance with the
priority criteria described in subsection (b).

“(2) FiscaL YEAR 2015 AND THEREAFTER.—For fiscal year 2014 and
each fiscal year thereafter, subject to subsection (g), the Administrator
shall use the amounts appropriated to carry out this section under
subsection (i)}1) to provide grants to States under subsection (a)(1) in
accordance with a formula that—

“(A) shall be established by the Administrator, after providing
notice and an opportunity for public comment; and

“(B) allocates to each State a proportional share of the amounts
based on the total needs of the State as identified in the most recent
survey—
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“(i) conducted under section 210; and
“(i1) included in a report required under section 516(a).”;

(2) by redesignating subsections (h) and (i) as subsections (g) and (h),
respectively;

(3) in the first sentence of subsection (h) (as redesignated by
paragraph (2)), by striking “2003” and inserting “2014”; and

(4) by adding at the end the following:
“(i) Funding.—

“(1) AUTHORIZATION OF APPROPRIATIONS.—There are authorized to be
appropriated to carry out this section—

“(A) $3,000,000,000 for fiscal year 2014;
“(B) $3,000,000,000 for fiscal year 2015;
“(C) $3,000,000,000 for fiscal year 2016;
“(D) $3,000,000,000 for fiscal year 2017; and
“(E) $3,000,000,000 for fiscal year 2018.

“(2) AVAILABILITY OF AMOUNTS.—Amounts authorized to be
appropriated under paragraph (1) shall remain available until
expended.”.

SEC. 4. INTEGRATED PLANNING PROCESS.

1. Integrated Planning Permits.

Section 402 of the Federal Water Pollution Control Act (33 U.S.C. 1342) is
amended by adding at the end the following:

“(r) Implementing Integrated Plans Through Permits.--
(1) Permit flexibility —Upon the request of the permittee, the Administrator

or Director shall issue a permit for municipal discharges' that integrates
multiple effluent standards and limitations under this Act. In such a permit-

! Add definition of “municipal discharges” as follows: “Municipal discharges means discharges from a
treatment works as defined in section 212(2) and discharges from a municipal storm sewer under section
402(p). This term includes discharges of wastewater or storm water collected from multiple municipalities
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(A) the water quality based effluent limitations shall be based on
attainable water quality standards;

(B) the control measures shall be economically achievable and
sustainable; and

(C) the authorized discharges need not immediately meet water

quality based effluent limitations as long as the discharger continues

to make reasonable progress towards meeting such limitations.

(2) Permit compliance.-- A discharge that is in compliance with a permit
under this subsection are deemed to be in compliance with effluent standards
and limitations under this Act.

(3) Attainable Water Quality Standards. — Attainable water quality standards
under paragraph (1) are standards that the Administrator or Director has
reviewed and found to be technically achievable and economically
affordable.

(A) A determination of technical achievability shall consider?
(i) Naturally occurring pollutant concentrations;
(i) Natural, ephemeral, intermittent or low flow conditions or water levels;

(iiiy Human caused conditions or sources of poliution that cannot be
remedied or would cause more environmental damage to correct than to
leave in place;

(iv) Dams, diversions or other types of hydrologic modifications where it is
not feasible to restore the water body to its original condition or to operate
such modification in a way that would result in the attainment water quality
standards; or

(v) Physical conditions related to the natural features of the water body,
such as the lack of a proper substrate, cover, flow, depth, pools, riffles, and
the like, unrelated to water quality, that may preclude attainment of water
quality standards.

if such discharges are covered by the same permit issued under section 402 to the person operating the
treatment works or municipal storm sewer.”

2 These are criteria for changing water quality standards under 40 CF.R. 131.10(g).
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(B) A determination of economic affordability shall consider whether
meeting water quality standards would result in substantial and widespread
social and economic impact.’®

(i) the economic and social impact on a person in the service area of the
permittee is substantial if the costs paid by such person to any entity for all
federally mandated infrastructure improvements, operation and maintenance,
and compliance measures, including costs incurred as a result of this Act, the
Safe Drinking Water Act, the Solid Waste Disposal Act, and the National
Flood Insurance Act, and similar mandates under state law, and the cost of
servicing any debt incurred or to be incurred to finance such costs exceeds 2
percent of the person’s household income.

(ii) an economic and social impact is widespread if twenty percent or more
of persons in the service area of the permittee face the substantial impact
described in clause (i).*

(O) In determining whether the economic and social impacts of existing and
potential additional costs, including debt service, on persons living within
the service area of the permittee are substantial and widespread, the
Administrator also shall consider:

(i) impacts on low income households and the ability of such households to
pay basic shelter costs;

(ii) whether or not there is a failing local industry or if a local industry might
fail if higher taxes or fees are imposed on it;

(iii) the population trends in the service area of the permittee;
(iv) a municipality’s capital improvement plan and whether a municipality
would have to forgo projects in its plan in order to finance improvements to

comply with existing water quality standards;

(v) the ability of a municipality to incur more debt, including its ability to
issue and find a market for additional municipal bonds;

? This is a criterion for changing water quality standards under 40 CFR 131.10(g).

* EPA can use income data by Census block to make this determination.
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{vi) whether the debt incurred to implement controls has or will result in a
lowering of the municipality’s bond rating;

(vii) whether the municipality has limited legal authority to pass increased
costs through to ratepayers and increased for costs of water quality programs
must be paid from their general fund; and

(vii) any other financial factor brought to the Administrator’s attention by a
municipality.

(D) A determination of economic affordability shall not be based on median
household income and shall not establish a minimum level of expenditure by
a municipality.

(E) A determination of economic affordability shall be based on the legally
adopted rates in effect at the time that the determination is made.

(4) Economically achievable controls. -- Economically achievable controls
under paragraph (1) means

(A) controls that will not result in substantial and widespread social and
economic impacts as determined in accordance with paragraph (3)}(B) or

(B) in any case in which a discharger is a municipality or other subdivision
of a state organized for the purpose of providing services to the public, the
annual cost to implement such controls, including debt service on bonds
issued to fund such implementation, will not exceed fifty percent of the
annual operating budget of the operating utility, unless

(i) the Administrator provides the discharger with a grant covering at least
75 percent of the total capital cost of the control measures, or

(i) the permit allows at least 40 years for the implementation of controls,
and, if requested by the discharger, the permit relies on green infrastructure.

(5) Sustainable controls.—The Administrator, or in the case of an authorized
state program, the Director, shall determine whether control measures are
sustainable under paragraph (1) by evaluating relevant environmental
impacts associated with implementation of the controls over the life of such
controls.
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(6) Reasonable progress.—The Administrator, or in the case of an
authorized state program, the Director, shall determine whether a discharger
is making reasonable progress towards meeting attainable water quality
standards by implementing economically affordable and sustainable control
measures under paragraph (1) based on

(A) the availability and effectiveness of controls,
(B) the cost of controls and the impact of such costs on ratepayers, and
(C) all environmental impacts of the control measures.

(7) Permit Term — At the discretion of the Administrator, or in the case of
an authorized state, the Director, a permit described in paragraph (1) may be
issued for a term of greater than five years, but not more than ten years.

(8) Adaptive management for the attainment of water quality standards.—

At the time of renewal of a permit described in paragraph (1), the
Administrator, or in the case of an authorized state, the Director, shall
evaluate the effectiveness of the controls identified in the permit, including
whether attainable water quality standards are being met or are expected to
be met through the controls implemented during the permit term and shall
evaluate whether the controls continue to be affordable and sustainable.

(A) If attainable water quality standards are not being met, the permit may

(1) be renewed to continue implementation of affordable and sustainable
controls identified in the permit that are expected to result in the attainment
of water quality standards in the future,

(i) be renewed to replace the controls identified in the permit with
alternative affordable and sustainable controls designed to meet attainable
water quality standards based on information developed by the discharger,
or,

(iii) if controls identified in the permit are fully implemented but water
quality standards are not yet met, require the implementation of additional
affordable and sustainable controls.
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(B) If attainable water quality standards are being met, no additional controls
on the discharge shall be required under this section.

(C) If the controls identified in the permit are no longer affordable and
sustainable, the permit may be modified to replace the controls identified in
the permit with alternative affordable and sustainable controls.

(s) Unavoidable Discharges.—

(1) Permits.- A permit under this section may authorize an unavoidable
discharge from a sanitary sewer.

{(2) Unavoidable discharges.—A discharge from a sanitary sewer overflow is
unavoidable if it is -

(A) a discharge that is necessary to prevent loss of life, personal injury, or
severe property damage; or

(B) a discharge that is a temporary, exceptional incident that could not be
prevented by proper operation and maintenance of the system, such as
exceptional acts of nature, wet weather conditions beyond the capacity of the
system, and unforeseen sudden structural, mechanical, or electrical failure
that is beyond the control of the operator.

(3) Controls on unavoidable discharges to protect water quality.-- A permit
may require controls to prevent the violation of water quality standards from
unavoidable discharges from sanitary sewers.”

SEC. 5. MUNICIPAL STORMWATER CONTROLS.

Section 402(p)(3)B)(iii) of the Federal Water Pollution Control Act (33
U.S.C. 1342) is amended to read as follows:

(iii) shall require achievable and affordable controls to reduce the discharge
of pollutants to the maximum extent practicable, including management
practices; control techniques; system, design and engineering methods; and
other achievable and affordable controls on such discharges.
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SEC. 6. INTEGRATED PERMIT PILOT PROJECTS

Title I of the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.) is
amended by adding at the end the following:

“Sec. 124. Integrated Permit Pilot Projects.

“(a) In General.-- Within 365 days of the date of enactment of this Act, each
Regional Administrator shall issue, or shall work with authorized states to
issue, at least one permit that addresses multiple regulatory requirements, as
described in section 402(r).

(b) Permit elements.—A permit described in subsection (a) shall integrate at
least two, or at the discretion of the permittee, or more, regulatory
requirements, such as

(1) controls on combined sewer overflows,

(2) controls on sanitary sewer overflows,

(3) controls on municipal stormwater discharges,

(4) wastewater treatment,

(5) controls to meet allocations in a total maximum daily load.

(¢) Prioritization and sequencing of controls.—

(1) Prioritization.~- A permit described in section 402(r) shall allow the
permittee to identify priority controls that will achieve cost-effective water
quality benefits and to implement and assess the effectiveness of such
controls before requiring implementation of other regulatory controls.

(2) Controls identified in the permit.- If the permit provides for prioritization
and sequencing of controls, any regulatory obligations that are planned to be
addressed after the term of the permit shall be indentified generally in the
permit fact sheet but shall not be mandatory elements of the permit.

(d) Report to Congress — Within two years from the date of enactment of this
section, the Administrator shall submit a report to Congress regarding the
implementation of integrated permits under section 402(r).
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SEC 7. ENFORCEMENT.

1. Inapplicability of Administrative and Civil Penalties.

Section 309 of the Federal Water Pollution Control Act (33 U.S.C. 1319 is
amended—

(A) In subsection (d) --

(a) by striking “Any person” and inserting “(1) In General — Any
person”; and

(b) by inserting at the end the following:

“(2) Compliance Plans.—Notwithstanding paragraph (1), no municipality
shall be subject to a civil penalty for past violations of the sections of the Act
referred to in paragraph (1) in any case in which the municipality adopts and
is implementing a plan to come into compliance with such sections, pursuant
to a permit under section 402, an administrative order under section
subsection (a), or a civil action under subsection (b).”

(B) In subsection (g) by adding at the end the following —

“(12) Compliance Plans.-- Notwithstanding paragraph (1), no municipality
shall be subject to an administrative penalty for past violations of the
sections of the Act referred to in paragraph (1) in any case in which the
municipality adopts and is implementing a plan to come into compliance
with such sections, pursuant to a permit under section 402, an administrative
order under section subsection (a), or a civil action under subsection (b).”

2. Implementation of Integrated Plans through Administrative Orders or
Consent Decrees.

Section 309 of the Federal Water Pollution Control Act (33 U.S.C. 1319 is
amended by adding at the end the following:

“(h) Implementation of Integrated Plans. —

(1) The Administrator shall have no authority to issue an order under
subsection (a) or to commence a civil action under subsection (b) against a
permittee for municipal discharges unless the Administrator has provided the
permittee with the opportunity to come into compliance with this Act
through an integrated plan that meets the requirements of a permit issued

12
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under subsection (r) of section 402.

(2) At the request of any permittee for municipal discharges that is
implementing one or more requirements of this Act under an administrative
order or secttlement agreement, the Administrator shall modify such
administrative order or shall seek the leave of a court with continuing
jurisdiction to modify such settlement agreement to allow the permittee to
come into compliance with this Act through an integrated plan that meets the
requirements of a permit issued under subsection (r) of section 402.

(3) At the request of any permittee for municipal discharges that is
implementing an administrative order or settlement agreement that met the
requirements of a permit issued under subsection (r) of section 402 when
issued, but no longer meets such requirements, the Administrator shall
modify such administrative order or shall seek the leave of a court with
continuing jurisdiction to modify such settlement agreement to bring the
agreement or order back into compliance with the such requirements.

SEC 8. DEFINITIONS

Section 502 of the Federal Water Pollution Control Act (33 U.S.C. 1362 is
amended by adding at the end the following—

“(25) BYPASS.—The term “bypass” means an intentional diversion of a
waste stream from any portion of a treatment system. Treatment of a waste
stream in accordance with the design of the treatment system shall not
constitute a "bypass” if the treatment system was approved or permitted by
the Administrator, or in the case of an authorized state program, the
Director, or if the discharge achieves technology and water quality based
effluent limitations at the point of discharge.’

(26) MUNICIPAL DISCHARGES . —The term “municipal discharges
means discharges from a treatment works as defined in section 212(2)
or discharges from a municipal storm sewer under section 402(p).
This term includes discharges of wastewater or storm water collected
from multiple municipalities if such discharges are covered by the
same permit issued under section 402.”

% See Iowa League of Cities v. EPA, Case No. 11-3412 (8" Cir. Mar. 25, 2013), pet. For rehearing en banc
denied July 10, 2013.
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SEC. 9. WATER POLLUTION CONTROL REVOLVING LOAN FUNDS.

(a) Extended Repayment Period.—Section 603(d)(1) of the Federal Water
Poliution Control Act (33 U.S.C. 1383(d)(1)) is amended—

(1) in subparagraph (A), by striking “20 years” and inserting “the
lesser of 30 years or the design life of the project to be financed with the
proceeds of the loan”; and

(2) in subparagraph (B), by striking “not later than 20 years after
project completion” and inserting “upon the expiration of the term of the
loan”.

(b) Authorization of Appropriations.

Section 607 of the Federal Water Quality Control Act (33 U.S.C. 1387) is
amended to read as follows:

Sec. 607. AUTHORIZATION OF APPROPRIATIONS.

There is authorized to be appropriated to carry out the purposes
of this title the following sums:

$2,000,000,000 per fiscal year for each of fiscal year 2014, 2015, 2016,
2017, and 2018.

SEC. 10. UPDATING OF GUIDANCE.

(a) Definitions.—In this section:

(1) ADMINISTRATOR.~—The term “Administrator” means the
Administrator of the Environmental Protection Agency.

(2) AFrorDABILITY.—The term “affordability” means, with respect to
payment of a utility bill, a measure of whether an individual customer or
household can pay the bill without undue hardship or unreasonable
sacrifice in the essential lifestyle or spending patterns of the individual

14
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or household, as determined by the Administrator.

(3) FINANCIAL CcAPABILITY.—The term *“financial capability” means
the financial capability of a community to make investments necessary
to make water quality-related improvements, taking into consideration
the criteria described in subsection (b)}2)(A).

(4) GuIDANCE.—The term “guidance” means the gutdance published
by the Administrator entitled “Combined Sewer Overflows—Guidance
for Financial Capability Assessment and Schedule Development” and
dated February 1997, as applicable to combined sewer overflows and
sanitary sewer overflows.

(b) Updating.—

(1) IN GENERAL.—Not later than 1 year after the date of enactment of
this Act, the Administrator shall update the guidance to ensure that the
evaluations by the Administrator of financial capability assessment and
schedule development meet the criteria described in paragraph (2).

(2) CriTERIA.—The criteria described in this paragraph are that, under
the updated guidance—

(A) in assessing financial capability of a community—-

(i) greater emphasis should be placed on local economic
conditions;

(ii) for regional systems, consideration should be given to the
economic conditions of political jurisdictions and significant
demographic groups within each region;

(iit) prescriptive formulas for use in calculating financial
capability and thresholds for expenditure should not be
considered to be the only indicator of the financial capability of
a community;

(iv) site-specific local conditions should be taken into
consideration in analyzing financial capability;

(v) a single measure of financial capability or affordability
(such as median household income) should be viewed in the
context of other economic measures, rather than as a threshold
to be achieved; and

(vi)(I) consideration should be given to the economic outlook
of a community, including the potential impact of program
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requirements over time, in the development of implementation
schedules; and

(II) the assessment should take into consideration other
essential community investments relating to water quality
improvements;

(B) with respect to the timing of implementation of water quality-
related improvements—

(i) environmental improvement implementation schedules
should be structured to mitigate the potential adverse impact on
distressed populations resulting from the costs of the
improvements; and

(ii) implementation schedules should reflect local community
financial conditions and economic impacts;

(C) with respect to implementation of methodologies—

(i) a determination of local financial capability may be
achieved through an evaluation of an array of factors the
rclative importance of which may vary across regions and
localities; and

(ii) an appropriate methodology shall consider various factors
as are appropriate to recognize the prevailing and projected
economic concerns in a community; and

(D) the residential indicator should be revised to include—

(i) a consideration of costs imposed upon ratepayers for
essential utilities;

(ii) increased consideration and quantification of local
community-imposed costs in regional systems;

(iii) a mechanism to assess impacts on communities with
disparate economic conditions throughout the entire service
area of a utility;

(iv) a consideration of the industrial and population trends of
a community;

(v) recognition that—

(I) the median housechold income of a service area
reflects a numerical median rather than the distribution of
incomes within the service area; and

16
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(It) more representative methods of determining
affordability, such as shelter costs, essential utility
payments, and State and local tax efforts, should be
considered;

(vi) a consideration of low-income ratepayer percentages; and

(vii) impacts relating to program delivery, such as water
quality infrastructure market saturation and program
management.

(3) ImpLEMENTATION.—The updated guidance should indicate that, in
a case in which a previously approved long-term control plan or
associated enforceable agreement allows for modification of the plan or
terms of the agreement (including financial capability considerations),
and all parties are in agreement that a change is needed or that the plan
or agreement contains a reopener provision to address changes in the
economic or financial status of the community since the effective date of
the plan or agreement, reconsideration and modification of financial
capability determinations and implementation schedules based on the
criteria described in paragraph (2) are appropriate.

(c) Publication and Submission.—Upon completion of the updating of
guidance under subsection (b), the Administrator shall publish in the Federal
Register and submit to the Committee on Environment and Public Works of
the Senate and the Committee on Transportation and Infrastructure of the
House of Representatives the updated guidance.

(d) Authorization of Appropriations.—There are authorized to be
appropriated such sums as are necessary to carry out this section.

17
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RESOLUTION TO REINSTATE A FEDERAL, STATE AND LOCAL GOVERNMENT PARTNERSHIP FOR
ACHIEVABLE AND AFFORDABLE WATER QUALITY IMPROVEMENTS

WHEREAS, the capital costs that cities bear to address combined sewer overflows {CSOs), sanitary
sewer overflows (SSOs), treatment plant upgrades, and stormwater controls are unfunded federal
mandates and are among the most costly burdens faced by local governments; and

WHEREAS, upon the passage of the Clean Water Act, Congress authorized and funded over $60
billion in grants that created partnerships between municipalities, states and the federal government to
share the costs of upgrading publicly owned treatment works around the country to meet the Clean
Water Act mandates relating to secondary treatment; and ‘

WHEREAS, in 1987, Congress determined that large capital grants for municipal wastewater
treatment were no longer necessary, and phased out grants to local governments in fieu of a loan
program to be managed by the states; and

WHEREAS, since then many unanticipated and extremely costly new Clean Water Act and Safe
Drinking Water Act mandates have been imposed on local governments and indeed more are to be
imposed on local governments in coming months and years, but federal grant money is no longer
provided to help meet these mandates; and

WHEREAS, today municipalities expend billions of dollars every year {$111.4 billion in 2010) to
provide essential water services and meet state and federal water and wastewater mandates, an annual
amount that is nearly double the total of all the grants that the federal government provided over nearly
20 years; and

WHEREAS, the many mandates imposed by the Clean Water Act and the Safe Drinking Water Act
have created cumulative financial burdens that cannot be borne by municipalities, their low and
muoderate income families, and their business enterprises, forcing municipalities to forego investment in
competing municipal priorities; and

WHEREAS, in explicit recognition of the burden of these costs USEPA has recently developed a
policy allowing local governments to create integrated Plans through which a local government can
coordinate competing and sometimes conflicting actions, prioritize actions that will provide the greatest
environmental benefits for the funds expended, and evaluate progress and the need for further actions
to meet water quality standards through adaptive management processes; and

WHEREAS, because USEPA currently interprets the Clean Water Act to require immediate
compliance with any pre-1977 water quality standards, it relies on aggressive enforcement tools such as
consent decrees and orders as its principal method of interacting with municipalities, resulting in overly
costly and overly prescriptive mandates that often yield negligible public benefits, and precluding
opportunities for flexibility by preempting the use of permits and adaptive management processes to
comply with Clean Water Act obligations, and

WHEREAS, in tandem with these decrees and orders, USEPA and DOJ have adopted policies on
penalties and fines that treat local governments as poliuters, rather than as partners and stewards in
improving our environment,
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NOW THEREFORE, BE IT RESOLVED, that The U.S. Conference of Mayors urges the United States
Congress to determine that large capital grants to cities are necessary to meet mandates imposed under
the Clean Water Act; to re-establish a joint environmental stewardship with cities; and, to assure that
the costs of sustaining the infrastructure and operations of water and wastewater systems of cities do
not unjustly burden low and moderate income households nor create burdensome costs for business
enterprises; and

BE IT FURTHER RESOLVED, that The U.5. Conference of Mayors urges the United States Congress
to authorize and appropriate sufficient funding for capital grants to cities facing mandates levied by the
Clean Water Act, that these grants be prioritized for financially distressed cities and be for no iess than
75 per cent of the costs of projects to be undertaken by cities, and that these grants may be used to
retire debt to which cities have obligated themselves to comply with Clean Water Act, if those debts
have imposed costs on customers that are beyond the affordability limits discussed below; and

BE IT FURTHER RESOLVED that The U.S. Conference of Mayors urges the United States Congress
to enact amendments to the Clean Water Act to address concerns related to unfunded federal
mandates, such as the following:

a) Without regard to the actual availability of federal grants or loans for addressing Clean Water
Act and Safe Drinking Water Act mandates, increased flexibility must be allowed to municipalities
seeking to comply with the mandates and that this be achieved through permits based upon integrated
plans developed by municipalities to prioritize actions providing the greatest environmental benefits for
the funds expended, and to allow municipalities to evaluate their progress and any need for further
actions to meet water quality standards through adaptive management processes; and

b) Remove regulatory barriers to the use of adaptive management and permits to implement integrated
plans by specifically determining that a municipality implementing an integrated plan will be in
compliance with its permit as long as it is making reasonable progress towards achieving Clean Water
Act goals; and

c) Authorize USEPA discretion to determine what constitutes “reasonable progress”, but do so within
certain limits. Specifically, Congress should direct that a municipality will not be out of compliance with
its permit for failing to make reasonable progress if:

* the applicable water quality standard is not achievable based on a use attainability analysis in
accordance with current EPA regulations {where substantial impact is defined as 2% of a househoid
income and a widespread impact is defined at 20% of the service area}; and

* the control measures are not economically affordable because they would result in rates that
exceed 2% of the household income of at least 20% of the families in a service area; and

* or the control measures are not economically affordable because the annual implementation
costs, including debt service, will exceed half the annual operating budget of the municipal utility and
the municipality does not receive a grant covering at least 75% of the costs or the permit does not allow
at feast 40 years for implementation of controls.

d) Provide the same flexibility for integrated plans implemented through consent decrees or
administrative orders,
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e} Authorize permits for unavoidable sanitary sewer discharges so that controls on such discharges may
be included in an integrated permit {rather than a consent decree}.

f) Allow regulators to issue permits with 10-year terms.

g) Require USEPA to issue or work with States and their Regions to issue at least one integrated permit
in each of the 10 EPA Regions within one year and to report to Congress on the implementation of
integrated permits within two years.

h) Prohibit USEPA from imposing civil or administrative penaities on a municipality for past violations if
the municipality agrees to implement a plan to come into compliance with Clean Water Act obligations.

i) Define the term “by-pass” to clarify that a system that is designed and permitted to treat excess flows
in peak flow treatment systems is not considered a by-pass to address the concern that some EPA
regions are now claiming that permitted peak flow treatment systems are somehow an illegal by-pass of
a treatment system.

j) Amend title 6 of the Clean Water Act to authorize repayment of SRF loans over 30 years instead of 20
years to make the annual costs of financing those loans more affordable for municipalities.

k) Require USEPA to update its affordability guidance to provide a more realistic and complete review of

the all the financial burdens on municipalities and their ratepayers, including burden imposed by other
federal laws and to justify flexible approaches to meeting all federal and state water-related mandates.

RESOLUTION ADOPTED JUNE 2013
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Water Resources and Environment Subcommittee
Committee on Transportation and Infrastructure

“Integrated Planning and Permitting Framework: An Opportunity for EPA to Provide
Communities with Flexibility to Make Smart Investments in Water Quality.”

H.R. 2707 — “The Clean Water Compliance and Ratepayer Affordability Act”
July 24,2014

Good moming, Chairman Gibbs, Ranking Member Bishop, and Members of the Subcommittee. My
name is Todd Portune, and I serve as a Commissioner on the Hamilton County, Ohio (County) Board
of Commissioners. I am here today testifying on behalf of the County and the “Perfect Storm”
Communities Coalition (Coalition). The Coalition is made up of communities dealing with a “perfect
storm™: combinations of high unemployment, high home foreclosure rates, stagnant economic growth,
and an exodus of business and industry, while being mandated to meet expensive CSO/SSO wet
weather consent decrees and stormwater regulations.

Hamilton County and the Coalition wholeheartedly support the swift enactment of H.R. 2707, the
“Clean Water Compliance and Ratepayer Affordability Act”. We very much appreciate the
Subcommittee holding this hearing and want to thank Representative Steve Chabot, whose
congressional district includes portions of Hamilton County, and fellow Ohioan, Representative
Marcia Fudge for their leadership in introducing the bill. We also would like to thank the bill’s 13
other bipartisan cosponsors for supporting this legislation.

H.R. 2707 requires the Administrator of the Environmental Protection Agency (EPA) to carry out
a program to work cooperatively with, and facilitate the efforts of, specifically identified pilot
showcase communities to develop and implement integrated plans to meet their wastewater and
stormwater obligations under the Federal Water Pollution Control Act, also known as the Clean
Water Act (CWA). These pilot programs are to be focus on cost-effective and flexible
compliance methods consistent with the EPA’s Integrated Municipal Stormwater and
Wastewater Approach Framework issued by the Agency in May 2012.

The bill directs the EPA Administrator, in consultation with state regulators, to select at least 15
pilot showcase communities to participate in the program each year for five years. It sets forth
selection factors, including prioritizing those communities with a history of knowledgeable,
detailed, and comprehensive efforts to develop integrated and adaptive clean water management
practices. It is important to highlight, that communities who wish to revise their existing Long
Term Control Plan to include a more cost effective and innovative approach to compliance
would be eligible for relief under this pilot program.
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H.R. 2707 would provide standards for approval of a municipality's integrated plan under the
pilot program. This would provide community planners basic transparency regarding EPA’s
expectations and alleviate mounting frustration in what many local leaders characterize as a
guessing game of regulatory expectations. The existing uncertainty of EPA’s approval criteria
forces communities such as Hamilton County to incur unnecessary and redundant expenditures
to develop both a preferred long term plan and a costly contingency plan as a precautionary
measure. Instead of finding EPA as a fully engaged partner, too often communities incur
unnecessary planning expenditures because EPA does not clearly tell them what they expect in
these adaptive plans, and default to non-adaptive approaches of big cement pipes buried deep
underground. By instructing EPA to be an active partner with pilot showcase communities, HR
2707 will immediately reduce overall project costs by eliminating the uncertainty that produces
costly contingency planning.

In addition, H.R. 2707 includes financial capability criteria, prioritization of obligations under
the CWA, and the use of innovative and flexible approaches to meet obligations. The bill also
allows priority to be given to municipalities seeking to develop and implement approaches that
adapt to changed or uncertain future circumstances.

Finally, the bill would provide additional authorities regarding selected municipalities
concerning extending the allowable National Point Source Discharge Elimination System
(NPDES) permit term from five years to up to 25 years, modifying the implementation terms of a
consent decree, and providing additional regulatory flexibility in approving and implementing an
integrated plan that includes adaptive approaches.

Enacting H.R. 2707 would allow the EPA to provide communities like mine and those of the
Coalition with the flexibility to meet these huge regulatory challenges in a more affordable and
cost-effective manner, but still consistent with achieving the environmental requirements of the
CWA and existing regulations. This bill does not “gut” the CWA or limit EPA’s authorities —
quite the contrary. H.R. 2707 provides congressional authorization, direction, and guidance in
implementing the Agency’s own Integrated Planning and Permitting Framework crafted over the
last several years, which the EPA, unfortunately, has heretofore failed to fully implement.

An important component of this Framework will enable communities to more readily apply
green infrastructure technology to storm water management. Unlike traditional gray build
projects which are removed from the public eye and serve a limited function, green infrastructure
projects provide the public additional social, economic, and environmental benefits as a return on
their investment. Not only does this technology offer a far more cost effective investment, but
also offers communities continued savings in reducing the overall amount of water that enters the
system and that must be processed. The proposed showcase communities would offer a
promising opportunity to generate large quantities of meaningful data on green infrastructure and
how it is best optimized.

The stakes are huge for the hundreds of communities beset with the massive costs of complying
with EPA mandates for CWA compliance, from court-driven consent decrees, administrative
orders, and permit compliance mandates. Over the last ten years alone, over $40 billion in
mandated wastewater and stormwater upgrades have been mandated on communities large and
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small across the nation, with many of these communities located in regions experiencing some of
the worst economic conditions in decades. The costs of using traditional methods to meet federal
CWA wet weather mandates are enormous, with some costing billions of dollars per community and
leading to massive rate increases for local ratepayers. Under normal economic conditions, these
mandates are often not affordable; but in the current economy, incurring these costs will have long-
term negative impacts. In fact, almost $18 billion, or 44% of the total compliance action costs (Figure
1), felt on these distressed communities. |

Figure 1: Distribution of Compliance
ction Costs

= Non-Distressed

S 1‘7‘5“)69,2737 Communities
969,273,
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Communities

In Hamilton County, for instance, our poverty rate for individuals living in the County escalated
from 2000 to 2012 by over 66%, translating into 40% of County households (in 2012) bringing
in less than $35,000 in total household income per year.” And, one in ten of households in the
County made less than $10,000 annually in 20127 These are the families that will be hardest hit
by the astronomical sewer rate increases set for the future in my County. These are the families
who will pay 350% more (gray-build) for sewer in the next 30 years. And, these are the families
who will benefit most from any savings to be derived from the more flexible, adaptive approach
that H.R. 2707 allows.

! The analysis considers the costs to distressed communities, using the following Economic
Development Agency (EDA) economic distress criteria.

« Unemployment rate: A region that has an unemployment rate that is, for the most recent 24-
month period for which data are available, at least one percentage point above the national
unemployment rate.

» Per capita income: A region that has a per capita income that is, for the most recent period
for which data are available, 80 percent or less of the national average per capita income.

Source: Case Data from the Integrated Compliance Information System (ICIS) Federal
Enforcement and Compliance (FE&C) Dataset. Unemployment data are from the April 2014
Current Population Survey. Income data from the Bureau of Economic Analysis and are for 2012,

2 Source: Census Bureau, American Community Survey 1-Year Estimates, 2012
Income figures are in 2012 inflation adjusted dollars

3 Ibid.
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Communities, like mine, that have been dealing with the impacts of a combination of high
unemployment, housing foreclosures, declining water and sewer use, and economic challenges
now must also face the enormous burden of complying with these mandated sewer upgrades. While
the federal government provided hefty grants for prior CWA mandates in the past, no such grant
programs exist for these new mandates. In fact, my County alone must spend over $500 million more
with a gray-build solution than with an adaptive green infrastructure approach over the next several
decades. And these cost savings have been estimated before the enactment of H.R. 2707, which we
believe could provide additional savings in the form of adaptive, flexible approaches to water quality
improvements in our County over the long-term.

Using innovative approaches to correct combined sewer overflows (CSOs), sanitary sewer overflows
(SSOs), and stormwater impacts during wet weather events can save ratepayers significantly over the
long-term. Communities must be able to develop alternative wet weather management approaches to
lessen the financial impact, and have found that they can achieve the same or better water quality
results at a lower cost using locally-driven solutions that combine watershed approaches, green
infrastructure, low impact development, gray infrastructure, and other innovative techniques to reduce
wet weather impacts.

In my County, we have proposed a watershed-based approach to dealing with our CSO issues, which
could result in 22% lower water and sewer rates for ratepayers over the more traditional “gray”
approach (Figure 2), using investments that can also provide other community benefits, such as added
green-space, day-lighted streams and wetlands, and other “green” infrastructure that will add value
and quality of life attributes to rejuvenate some of our communities while cleaning up our
environment. Again, these are pre-H.R. 2707 estimates that could benefit from the enactment of the
legislation.

$150 W ooy Your 008 = 3459 30
$400 WS, Yoar ADR = $3998 80
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We must be allowed the flexibility to try new, innovative approaches in meeting the objectives of the
CWA in a way that can both ensure these investments are made intelligently and to minimize the
impact on our already stressed ratepayers. While we believe the EPA Framework could prove to be a
solid approach towards providing more flexibility under the CWA, we question EPA’s willingness to
apply their Framework consistently, through changing leadership inevitable over time, in a long-term,
broad, transparent, programmatic, fair and balanced manner, absent specific legislative direction.

We believe enactment of H.R. 2707 is absolutely necessary in order to properly implement the
EPA Framework. As of today, we are not convinced that EPA is meaningfully committed to the
Framework, or to using pilot showcase demonstration communities in implementing their
Framework on a programmatic basis. On May 9 of this year, the EPA announced the availability
of a small amount of assistance for communities seeking technical support to develop and
implement an integrated planning approach to meeting CWA requirements for municipal
wastewater and stormwater management. In response, EPA received letters from a diverse group
of over 25 communities located in ail but one of the 10 EPA Regions across the U.S. expressing
interest in participating in and developing integrated plans.

While the interest in integrated planning under the EPA Framework appears to be great, the
small amount of resources the EPA has made available for this technical assistance would only
help a handful of these communities and does not appear to the Coalition to be a true and full
commitment to the programmatic pilot showcase community approach that H.R. 2707 would
require. For example, it does not commit EPA to stand by the selected technological choices and
not require communities to pay for a second, replacement technology if the first one is not fully
successful. While the technical assistance program provides the EPA with the ability to say that
something is being done on this issue, we do not believe this small effort will create significant
opportunities for flexibility and innovation under the CWA, nor does it provide the Coalition
with comfort as to the Agency’s programmatic commitment to implementing the Framework.

In the past, the Coalition has repeatedly requested that the EPA establish demonstration
partnerships in showcase communities across the nation currently facing expensive mandated
wet weather improvements. We wanted to see these partnerships transparently highlighted to
show the Congress and other like communities how the EPA and local partners can work
together, under the law, to implement flexible, practical, affordable wet weather solutions. By
working with pilot showcase communities, EPA could demonstrate how the use of new,
innovative approaches can result in the same or better water quality results for a smaller and
smarter investment of local taxpayer dollars.

H.R. 2707 would encourage the EPA to commit to a broader, more programmatic approach for
using the Framework process. By directing the EPA to annually name at least 15 specific
communities as pilot showcase communities over the next five years, Congress would ensure this
commitment through the open and transparent demonstration of the Framework’s newly
authorized flexibility. In our opinion, H.R. 2707 will provide the legislative foundation for EPA
to provide additional flexibility that equates to more affordable, common sense approaches to
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meeting CWA wet weather requirements by promoting innovation and adaptability, and not
simply mandating the most expensive up-front solutions available.

In the Coalition’s view, CWA tools like integrated planning, ongoing adaptive management
approaches, and innovative watershed-based permits and pollution controls (such as pollutant
trading), all mentioned in the Framework, will not be successfully implemented unless EPA is
committed (financially, legally, and technically), from EPA headquarters out to the Regions, to
make them work. Through the enactment of H.R. 2707, we believe that the naming of pilot
showcase demonstration communities, Congress would ensure swift and thorough
implementation of the Framework and ensure measurable long-term successes for these more
flexible and affordable approaches.

Additionally, communities that invest their scarce resources in developing integrated plans under
the Framework must have a long-term commitment from EPA in order to ensure the regulatory
certainty is in place to make these innovations work under the CWA. H.R. 2707 encourages
investments in innovative approaches under the Framework, activities that can only be successful
if given enough time to work. HR. 2707 ensures that pilot showcase demonstration
communities are identified and that EPA is on record as approving such integrated plans, along
with the related CWA permits or consent decrees necessary over the long-term.

If HR 2707 was enacted next week, it would start having an impact next week. The shared sense
of urgency among Coalition members was in many ways a catalyst for HR 2707. This legislation
was purposefully crafted with a limited scope and avoidance of contentious issues or spending
provisions. It is not the intention of the bill to provide a comprehensive solution to all issues of
sewer affordability. There is no doubt that a long term solution to affordability will certainly
require a far more expansive bill. Even so we are confident that HR 2707 offers Congress the
most promising vehicle to address CSO/SSO affordability in the remaining session of the 113th
Congress. By enacting H.R. 2707, Congress would provide the leadership, legal authority, and
direction to the EPA in promoting cost effective, innovative and affordable wet weather
solutions. We believe by allowing communities to prioritize these alternative solutions through
the effective implementation of EPA’s Framework, we will ensure that practical, accountable,
and affordable remedies are approved and used to reduce and eliminate CSO violations.

The current proscriptive, inflexible EPA regulatory policies and enforcement-led approaches
through consent decrees simply direct local communities to pay for massive, expensive and, in
some instances, outdated concrete and steel approaches. Innovative methods are implemented
“at the risk of the community”. Further, the current paradigm holds communities accountable for
implementing programs and projects, many of which could have been negotiated years if not
decades ago, without requiring that EPA consider community requests for flexibility based upon
evolving technology and best practices.

Across the nation, affected communities recognize the need to effectively manage their
stormwater and desire to improve their own, local water quality, particularly at a cost affordable
to local residents, We understand that ignoring wet weather issues, such as combined sewer
overflows and stormwater runoff, can contribute to damaging floods, extensive erosion and the
release of pollutants into water bodies. Yet, given the tremendous unnecessary costs associated
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with traditional “gray” infrastructure (e.g. stormwater retention tunnels) to control wet weather
events, communities must be allowed to prioritize investing their limited resources in the most
cost-effective, accountable solutions that can result in the greatest immediate water quality
benefits for local watersheds. We believe H.R. 2707, if enacted, will help to further the use of
these innovative, cost-effective approaches in complying with the CWA.

Hamilton County, Ohio and the “Perfect Storm” Communities Coalition looks forward to
continuing to work with you, Chairman Gibbs, Ranking Member Bishop, and the Subcommittee,
as well as with the EPA, in enacting and implementing H.R. 2707. We look forward to the
implementation of the EPA Framework in developing flexible, innovative approaches in meeting
wet weather challenges, including the creation of pilot showcase communities. And, through a
programmatic commitment to the Framework, EPA can assist communities like mine and those
of our Coalition in complying with the CWA using cost effective alternative approaches to better
address expensive wet weather water quality challenges.

Thank you for the opportunity to provide testimony at today’s hearing and I would stand for any
questions that you and Members of the Subcommittee may have.
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Introduction

Chairman Gibbs, Ranking Member Bishop, and members of the Subcommittee, thank you for the
opportunity to appear before you today. My name is Stephen Meyer and I am the Director of Environmental
Services for the City of Springfield, Missouri. Ialso serve on the Board of Directors for the National
Association of Clean Water Agencies’ (NACWA) and I am President of the Association of Missouri Cleanwater
Agencies (AMCA). It is my pleasure to be testifying on NACWA’s behalf coday.

NACWA’s primary mission is to advocate on behalf of the nation’s public clean water agencies and the
communities and ratepayers they serve. NACWA has nearly 300 public agency members who collectively treat
the majority of the nation’s wastewater. The employees of these agencies are public servants and true
environmentalists who ensure that the nation’s waters are clean, safe, and meet the strict requirements of the
Clean Water Act (CWA).

AMCA’s primary mission is to allow the major cities in Missouri to meet quarterly, with conference calls in
between quarterly meetings, and to share successes and concerns in complying with the requirements of the
CWA. AMCA represents 15 of Missouri’s largest cities that collectively provide wastewater services to 48% of
Missouri residents.

We applaud the Subcommirttee for holding this important hearing on the issue of clean water affordability
and the U.S. Environmental Protecton Agency’s (EPA) integrated planning framework for municipal
wastewater and stormwater requirements. NACWA is pleased to testify in support of FLR. 3862, The Clean
Water Affordability Act of 2014, and has played a leading role in urging communities to take advantage of EPA’s
integrated planning initiative. Integrated planning not only promises to provide significant and much-
needed flexibility for many communities facing significant water quality challenges, it symbolizes the
recognition that it is time to do things differently under the Clean Water Act. Simply put, integrated
planning allows a community to prioritize its obligations under the CWA so communities can spend their
limited resources on the most pressing water quality challenges.

Affordability Concerns and the Clean Water Act

There is little doubt that the nation’s water quality has improved as a result of the CWA, yet the command-
and-control nature of the statute has led ro a buildup of costly regulations on the nation’s communities and
ratepayers. The list of costly CWA requirements is well-known — from wet weather-based requirements
dealing with combined and separate sanitary sewer system overflows and non-point source pollutants in
stormwater run-off — to specific pollutant-based requirements, such as nutrient, ammonia limits and
numerous other pollutants that result in expensive rotal maximum daily loads (TMDLs). While regulations
continue to get more and more stringent, communities across the country have signed off on sewer overflow
consent decrees, with some costing individual communities billions of dollars — often to meet a single CWA
requirement.

Separate and apart from regulatory requirements, municipal clean water agencies face a looming crisis with
their aging network of pipes and systems that EPA estimates will cost between $300-500 biilion over the next
twenty years to repair and upgrade. This investment gap coupled with the decline in federal funding has
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shifted the financial burden to local ratepayers who are seeing their rates rise nationally at double the rate of
inflation. Today, 40% of households across America are paying more out of their disposable incomes for
wastewater management than what EPA says is affordable. These challenges are especially acute for smaller
communities that do not have the ratepayer base to support large investments in their water and wastewarer
infrastructure,

It is clear that the current prescription of rate increases and expanding municipal debt loads are not
sustainable. Simply stated, absent a new approach to regulatory compliance, the future of maintaining — let
alone adding to — the record of water quality gains is at risk.

H.R. 3862, The Clean Water Affordability Act

NACWA believes that Congress has an important role in ensuring that integrated planning is more than justa
symbolic acknowledgment of the need for a new approach but that it help communities take advantage of it
by encouraging broad implementation.

NACWA applauds Representatives Bob Latta (R-OH) and Tim Walz (D-MN) for leading the effort in the
House to raise awareness of these affordability concerns and help craft praceical solutions to address them.
The Clean Water Affordability Act of 2014 does three critical things: 1) codify EPA’s integrated planning
framework and incentivize its adoption by extending NPDES permit terms for communities with an approved
integrated plan; 2) help small rural communities more affordably finance their clean water obligations by
ensuring at least 15% of all State Revolving Fund monies are set-aside for them; and, 3) require EPA to revise
and broaden its guidance for determining a community’s financial capability to more accurately reflecta
community’s financial chalienges. Currently, EPA uses Median Household Income (MH]I) as the predominant
indicator of community financial health. NACWA believes that relying on a narrow matrix and a single MHI
indicator does not account for the significant and diverse fiscal constraints brought on by unique
demographic challenges such as age of population, unemployment rate, and poverty faced by communities
and their ratepayers.

H.R. 3862 would provide responsible relief to clean water agencies facing unprecedented financial challenges
and NACWA thanks Representatives Latta and Walz for their leadership on this issue. 1urge every member of
this Subcommittee to cosponsor this important legislation.

EPA’s integrated Planning Framework

NACWA has consistently played a leadership role in advocating for an integrated planning approach,
including longstanding and related efforts over the past decades to advance a holistic warershed approach.
We have also been a leading voice urging EPA to develop a more flexible and realistic approach to community
affordability and financial capability determinations under the CWA., NACWA launched its Money Matters. ...
Smarter Investment to Advance Clean Water™ campaign four years ago to shed light on the growing financial and
compliance challenges posed by CWA regulations and called for an integrated approach based on prioritizing
these competing requirements to achieve maximum water quality benefit.
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In June 2012, NACWA and AMCA were pleased to see EPA release its Integrated Municipal Stormwater and
Wast Planning Approach Fr k and initiate an effort to help local communities develop more
affordable compliance programs under the CWA.

EPA’s integrated planning framework offers a pragmatic yet effective path for communities to more
affordably improve local water quality and enhance community livability. NACWA has played a leading role
in helping get the word out about this opportunity by hosting a series of informational workshops along with
EPA’s Office of Water and Office of Enforcement and Compliance Assurance, the Association of Clean Water
Administrators, and the Water Environment Federation. We have held workshops in seven of EPA’s ten
regions and are planning a second workshop in Region two for New Jersey’s utilities. The workshops provide
a forum for municipal utilides, state regulators, and EPA headquarters and regional staff to have open
discussions on how to best craft and implement integrated plans. To date, over 400 artendees have
participated, signifying widespread interest in integrated planning.

NACWA has also been extremely active at the federal level, urging both Congress and EPA to provide
additonal support for communities who want to pursue an integrated planning approach to manage their
CWA requirements. We thank you, Chairman Gibbs and Representative Bishop for being part of a bipartisan
group of members in the House and Senate who have requested $5 million for this upcoming fiscal year to
support an integrated planning pilot program at EPA. We are pleased that the House FY 2015 spending
package contains an appropriation in support of this request. The pilot program would provide small grants
to up o five communities in each EPA region to develop integrated plans in line with EPA’s integrared
planning framework.

As a result of NACWA’s efforts and backed by broad Congressional support, on May 9, 2014, EPA announced
the availability of $335,000 in technical assistance for up to five communities seeking technical support to
develop and implement integrated plans. EPA identified extra money in its FY14 budget for this effort and
NACWA applauds them for doing so. Thus far, over 28 communities of varying sizes in nine EPA regions
have submirted letters of interest for help under this offer - clearly the appetite for this program is high.

integrated Planning and Springfield, Missouri - A Collaborative Initiative Between the City of
Springfield Missouri, Greene County Missouri and City Utilities of Springfield Missouri

The citizens and leadership of the Springfield-Greene County region understand the importance of
environmental stewardship and are widely recognized as a model community in this regard. Quality
environmental resources are especially important to the Ozarks since much of our economic development,
tourism, and overall quality of life is directly tied into the quality of our water.

The Direcror of the Missouri Department of Natural Resources, Sara Parker Pauley and the Administrator for
EPA Region 7, Dr. Karl Brooks, visited Springfield in 2012 for the dedication of the City’s Environmental
Resource Center and during that visit, the City introduced our Integrated Plan to Director Pauley and
Administrator Brooks. After the meetings both Officials made statements to the local press:
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* Director Pauley said, “We talked a little bit earlier just about how it seems that sometimes our
conservation on environmental protection is siloed. We are talking air protection, water protection,
solid waste issues separately, but the conservation needs to be much more integrated. We need to be
talking together about the best way to use our financial resources in order to protect our natural
resources.

* Dr. Brooks said, “Springfield has set the mark for communities in the Heartland. You are pointing the
way forward to think holistically about all our resources: people, water, land, air and soil.”

Like many others across the nation, our community is addressing the challenge of increasingly stringent
environmental regulations from every front. From stormwater and wastewater to air quality and drinking
water, as regulations continue to evolve, our community is required to devote more money and resources to
comply. This is a huge issue for communities who are struggling to meet these regulations with limited
resources. The EPA has realized this and the release of EPA’s Framework emphasized a commitment to work
with states and communities to implement an integrated planning approach to address environmental
objectives.

Currently, the City of Springfield is operating under a seven-year, $50 million consent decree to correct
sanitary sewer overflows through investments in inflow and infiltration reduction in our collection systems
bur once the seven-year period concludes, we anticipate having to make more investments at the treatrment
plant to completely eliminate overflows which will cost hundreds of millions of dollars. We also have
stormwater-related TMDLs developed for several of our river segments impaired for bacteria and other
pollutants that need to be addressed. While the City of Springfield is currently in attainment under the Clean
Air Act, forthcoming Clean Air Act-related regulations will likely cause us to go out of attainment quickly.
And finally, we have two closed landfills listed as Superfund sites requiring remediation under CERCLA, the
Comprehensive Environmental Response, Compensation and Liability Act. Because our challenges involved
multiple federal statutes, we believe an Integrared Planning approach is really the only practical way forward
to ensure optimization of taxpayer resources.

The leaders from the City of Springfield, Greene County and City Utilities of Springfield developed a local
approach to integrated planning titled “A Citizen Focused Approach.” This holistic approach proposes to use
local knowledge to examine our environmental resources related to wastewater and stormwater as well as
solid waste, drinking water, and air quality.

The regulatory activities of the last four decades have produced some enormous improvements in our
environmental resources, but the path we’ve taken has resulted in a siloed approach within the regulatory
agencies as well as the individual communities. We know that many of our wastewater, stormwater, solid
waste, and air quality issues are interrelated, but they are often addressed through different regulatory
departments and under different pieces of legislation. On the other hand, the money and resources needed to
fund each of these regulatory initiatives cornes from the same source. Whether in the form of udility bills,
taxes, or fees; it is the citizens of our community that pay the cost of compliance. We shouldn’t fund
environmental regulations on a “first come-first served” basis. Our Integrated Plan will take a holistic look at
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each of our environmental needs and prioritize our investments based on the most effective solutions...to address
the most pressing problems...that matter most to our communiry. By looking at the big picture of environmental
compliance, we can provide the greatest environmental benefit in a manner that is affordable to our citizens.

“An integrated planning process has the potential to identify a prioritized critical parh to achieving the water
quality objectives of the CWA by idendifying efficiencies in implementing competing requirements that arise
from separate wastewater and stormwater projects, including capital investments and operation/maintenance
requirements. This approach can also lead to more sustainable and comprehensive solutions, such as green
infrastructure, that improves water quality as well as supports other quality of life ateributes thar enhance the
vitality of communities. The Median Household Income {MHI)} in Springfield is $42,000;

*  25% of our citizen’s household income is $20,000 per year or less

*  10% of our citizens houschold income is $10,000 per year or less

*  19% of our citizens are below the poverty rate

*  14% of our citizens receive food stamps

®  25% of our citizens spend 30% or more of their income on housing

At the heart of Springfield’s Integrated Plan are six guiding principles: 1) Affordability, to ensure that the plan
is affordable, 2) Effectiveness, to ensure that the plan address environmental issues in a manner whereby
citizen’s receive the “biggest bang for their buck”, 3) Fairness, to ensure that all citizens are being treated fairly
and equally, 4) Attainability, to ensure that the plan outlines actions that can reasonably be accomplished
within the “community affordability” limit, 5) Measurability, to ensure that the plan includes performance
measures that track progress over time, and 6) Adaptability, learning must be a part of the process moving
forward. Fora plan to be effective, we must be able to adapt and improve our plan based on our experiences
and results.

Springfield is Developing a Four Phase Plan

Phase I - the Assessment Phase - this answers the question “Where are we now?” During this phase, local
stakeholder groups have been gathering data to assess the current status of our environmental resources. We
realize that we cannot measure success without first establishing a baseline from which to measure. One
component of this phase involves creating a large, comprehensive GIS database that includes everything from
stream sampling data and wastewater infrastructure to land use and geology. By using a common platform to
share information, our stakeholder groups can better see how environmental issues relate to one another

¢ Consolidate and compile information from every known source into a format where it can be viewed
and analyzed collectively; use this information to create a list of opportunities where we can
implement solutions that address specific problems.

* Documentand create a comprehensive summary of what steps have already been taken to improve
environmental quality in the Springfield/Greene County area, while addressing how each acdon
impacts our guiding principles.

®  Establish a baseline from which to measure environmental quality.
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Phase I - the Vision Phase — this answers the question “Where do we want to be?” As a community, we will
have achieved success when:

*  Community resources are directed towards managing environmental issues using the most effective
solutions to address the most significant problems in a way that is affordable to our citizens.

®  Weare in compliance with Federal and State regulations while addressing the specific needs of our
community.

e We have the ability to address water, air, and solid waste issues holistically allowing both our
community and the regulators to operate more efficiently.

*  We have a community culture that understands and supports the goal of high-quality environmental
resources and supports these effotts through stakeholder involvement. Our community has a high
level of trust that resources are being used to address environmental issues efficiently and effectively.

*  Our community has a clear understanding of how funding and other resources will be used ro
improve environmental quality.

*  Our community realizes a competitive advantage toward growth and economic development and an
increase in quality of life as a consequence of this plan.

¢ We have identified specific goals relevant to each environmental resource (for example: we will address
water quality at a watershed level).

Phase Il ~ Tactical Phase - this answers the questions “Where do we want to be?” During this phase,
technical committees and stakeholder groups will prioritize our community’s environmental needs based on
four key elements:

D

2)

3)

Identify and prioritize the most significant Sources of Pollution: Using a Multiple-Criteria Decision
Analysis (MCDA) toolset developed specifically for the Integrated Plan, we are able to take a structured
ook at how different pollutants impact the natural environment and the relative significance of each
source.

Identify and prioritize the most Effective Solutions: Using the Sustainable Return on Investment (SROI)
approach our planning team is able to evaluate the environmental, economic, and social costs and
benefits for many of the solutions considered by our community. By finding the “triple bottom line”, we
can ensure that the most effective solutions are being targeted toward the most serious problems.

Capture our Community’s Priorities: Here in the Ozarks, our quality of life and economic development
are tied directly with the quality of our natural resources. We realize the importance of protecting these
resources and the ways in which our community is unique. A citizen-based Environmental Priorities Task
Force has been assembled and with input from this group, our Integrated Plan will work to define the
issues that our community is focused on. By proactively addressing the issues that our citizens find
important, rather than simply reacting to the latest regulation, we will build trust and support for our
programs.
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4) Assess our community’s Financial Capability: Our communirty applauds the efforts that EPA has made
in working with NACWA, the US Conference of Mayors, American Water Works Association, Water
Environment Federation, and others in finding new ways to assess community affordability. Our
community will work together to evaluate financial capability and take a candid look at how community
resources should be allocated toward environmental stewardship.

Phase IV - Adaptive Management Phase - this answers the question “What does Success look like”. The
fourth phase of our approach will be iterative and will only be complete when all requirements of the Clean
Water Act, the Clean Air Act and the Solid Waste Disposal Act.

The essence of our Integrated Plan lies at the nexus oft 1) Community Priorities, 2) Prioritized Solutions, 3)
Prioritized Pollution Sources and 4) Financial Capability. It's here that we ask the question: “If we only had
one dollar to spend, what is the most effective solution we could implement....to address the most pressing
problem....that matters most to our community....and would be affordable to our citizens?”

Once we have completed Phases I through III, we will understand our communities priorities, what specific
pollutant is of concern to our community, what the source of that pollutant is and then we have the task of
remediating that pollutant so that it no longer enters the environment. Once this has been achieved, we will
address the next prioritized specific pollutant, find the source and remediate that pollutant. This process will
be continued until we have meet our definition of Success as defined above.

The Road Ahead

While the value of our Integrated Plan is apparent, how it will interact with the regulations is still unknown.
However, it appears there are several flexibilities within the existing regulatory framework that may provide
opportunities for collaboration:

Compliance Schedules

Integrated Planning doesn’t eliminate the obligation to comply with regulations. We still have to meet permir
requirements for such things as wastewarer treatment plant discharges, air emission standards, and
stormwater design requirements. However, Integrated Planning should provide us with the flexibility to
address new and existing regulations in the appropriate sequence so that we can provide the largeset overall
benefit to the environment without overburdening our citizens with cost or leaving the best solutions
unfunded. One such opportunity for flexibility within the regulatory framework can be found in compliance
schedules, or the timeframe granted by regulation to comply with the requirements of a specific permit or
regulation. By adjusting compliance schedules to address the most important things first and the least
important things last, the community can spread the cost of compliance over a longer period of time for
certain investments, making the overall investment in the environment more affordable. Integrated Planning
will allow us to target where we want to focus our environmental investments and has the potential to change
the way we address pollution and protect our environmental resources. Integrared Planning also allows us to
focus on issues thar are the highest priority for our community rather than on areas where regulatory
enforcement is most likely or where funding is readily available.
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e Muld-Benefit Solutions
Finding solutions that address multiple environmental issues will allow our citizens to address several
regulatory objectives at a reduced cost. For example: Green infrastructure techniques can address stormwater
permit requirements while providing aesthetic and air quality benefits for the community. Our Integrated
Plan will investigate these multi-benefit solutions so that our citizens can get the “biggest bang for their
buck” while meeting regulatory requirements.

e Creating Efficiencies
All of our environmental resources are intricately connected. What s in the air and on the land ends up in our
streams, lakes, and groundwater. Although these resources are regulated under different laws, their
protection often goes hand in hand. The goal of integrated planning is to address the protection of these
resources together, building efficiency in the process, This may require coordination between different
permits as well as multiple regulatory bodies at the national, state and local levels to ensure that redundant
and unnecessary requirements are eliminated and efficiencies are recognized.

The Missouri Department of Natural Resources (MDNR) has worked closely with Springfield to help develop
and implement our Integrated Planning process. MDNR swaff has been intimately involved with focus groups
and the Environmental Priorities Task Force from the beginning. The City of Springfield believes the
partnership we have developed with MDNR will be instrumental in making this a successful process for
meeting environmental regulations while still being affordable for our citizens.

Conclusion

EPA’s integrated planning framework offers a unique opportunity to put the federal, state, and local
partnership back on track to help meet our communities’ and the Nation’s water quality needs while
addressing real affordability concerns.

NACWA recognizes the Subcommittee’s concerns with the growing cost of compliance with CWA regulations
— no entity is more concerned about this than NACWA — but we rerain optimistic that with help from
Congress, EPA can advance its framework to address our mutual concerns. We look forward to continuing to
work with you on this and other important clean water initiatives.

Thank you for the opportunity to appear before you today, I look forward to any questions the Subcommittee
may have regarding my testimony.
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My name is Ron Poltak and it is my pleasure to appear before you today to provide the Association
of Clean Water Administrators’ (ACWA) perspective on the US Environmental Protection
Agency’s (EPA) Integrated Municipal Stormwater and Wastewater Planning Approach (Integrated
Planning Framework) to manage Clean Water Act (CWA) obligations. I currently serve as the
Executive Director of the New England Interstate Water Pollution Control Commission
(NEIWPCC) and am a long-standing member of ACWA. ACWA members have continuously
called for prioritization of CWA requirements and, therefore, are supportive of integrated planning.
However, as my testimony will demonstrate, the states are still concerned with the lack of detail
regarding our roles and responsibilitics, the state potential burden associated with reviewing plans,
and the lack of real-world, practical examples using the Integrated Planning Framework, especially

on the permitting side of the equation.

ACWA is the national, non-partisan professional organization representing the State, Interstate and
Territorial water quality control officials responsible for the implementation of surface water
protection programs throughout the nation. ACWA’s members are on the front lines of Clean
Water Act (CWA) roonitoring, permitting, inspection, compliance and enforcement across the
country and ACWA’s members are dedicated to Congress’ goal of restoring and maintaining the

chemical, biological and physical integrity of our nation’s waters,

The New England Interstate Water Pollution Control Commission (NEIWPCC) was established by
Congress in 1947, NEIWPCC is a not-for-profit interstate agency that utilizes a variety of strategies
to meet the water-related needs of our member states—~Connecticut, Maine, Massachusetts, New
Hampshire, New York, Rhode Island, and Vermont. We have been actively engaged with our

member states in understanding and applying the new Integrated Planning Framework.

ACWA has previously appeared before this Committee expressing our support for EPA and the
Integrated Planning Framework. Our previous testimony also identified several underlying concerns
with the Framework. ACWA members have been calling for prioritization of CWA requirements
for some time. In these times of limited budgets and staff resources, it is especially important to

allow municipalities to promote water quality problems in an effort to maximize the effectiveness of

1220 CONNECTICUT AVENLE, N.W. 2% FLOOR » WASHINGTON, IDC 20036 + TEL: 202-756-0600 « FAX: 302-756-0605 « WWW. ACWA-US.ORG
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limited infrastructure dollars. States face the same economic and resource challenges so we fully
understand the importance of prioritizing and maximizing the effectiveness of scarce resources.
States look for the same opportunities to leverage and extend funds when they look to use their

limited Clean Water State Revolving Fund dollars.

ACWA members agree that when an integrated plan is designed and implemented properly, it will
likely promote innovative solutions that deliver results. The Integrated Planning Framework
mirrors many of the efforts that states are already undertaking to synchronize permits on a
watershed basis and to consider affordability when developing compliance schedules. An
integrated planning approach enables permittees to craft more effective and efficient solutions to
achieve CWA compliance and offers the promise of balancing point source and non-point source
water quality measures. Finally, an integrated planning approach provides communities with
greater control over the pace and sequencing of water quality improvements, promotes innovative
solutions such as green infrastructure, and maximizes limited resources. As important as these
factors are, we cannot allow water quality to suffer in the quest for more efficient and streamlined

applications.

Since EPA released the Integrated Planning Framework memo, ACWA has worked closely with its
federal and municipal partners on understanding the Framework. We thank the agency for
collaboratively holding a series of workshops with us and our municipal partners on the Framework
and for being receptive to the state concerns and questions. The workshops were valuable
opportunities for EPA to present the Framework’s elements to stakeholders, answer questions, and

solicit input on the planning, approval and implementation processes.

A range of implementation challenges were identified during these workshops, including the
potential increased burden on state resources, consistency in interpretation and application between
EPA Regional Offices and EPA Headquarters, the level of detail necessary for plan approval, and
how best to handle financial capability issues. The workshops also exposed several statutory and
regulatory challenges to implementation that must be overcome for this effort to move forward.

Progress has been made as a result of these discussions but a great deal of uncertainty still remains.

1221 CONNECTICUT AVENUE NW. M FLOOR = WASTENGTON, DC 20036 » TEL: 202-756-0600 « FAX: 202-736-0605 » WWW, ACWA-US ORG
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This uncertainty is keeping many interested states and municipalities on the sidelines while they

wait for someone else to go first.

It is clear that the Integrated Planning Framework anticipates a prominent role for state permitting
authorities and we appreciate the agency’s recognition of our role as co-regulators responsible for
ensuring that the goals of the CWA are met; yet the details of this role are still not clear. The
Framework makes clear that state permitting authorities will need to approve the integrated plans
developed by municipalities, but it does not provide details on how exactly states should perform
this role. EPA has repeatedly stated that it intends to provide practical examples and guidance as it
works through the first integrated planning efforts but ACWA members are still waiting for these
details to be fleshed out. This Committee can assist the states by encouraging EPA to more quickly
develop case studies and practical examples of how the integrated planning approach works and by

sustaining adequate federal funding to support State programs.

In addition to the lack of clarity with regard to the responsibilities of state permitting authorities,
ACWA members are concerned that while EPA anticipates states taking the primary role in
reviewing and approving the integrated plans, EPA’s authority will linger over the process until the
agency makes clear that it will support state decisions. State time and resources are at a premium
and states are concerned that they will invest time and resources into plan review and approval, only
to have EPA question that decision in the end. States are also concerned that EPA will object to a
permit based on an integrated plan that was approved by a state. Finally the states are concerned
that after a plan is developed and implementation is underway, that EPA could come in and order
more stringent or different controls or approaches to managing pollution. Certainly this type of
action by the agency would undermine the economic savings envisioned by integrated planning.
The role of the states and EPA needs to be clearly defined so that the integrated approach agreed

upon by states and municipalities can be relied on by all stakeholders.
ACWA members would also like to see EPA provide guidance or a case study that demonstrates

how an integrated plan can be incorporated into a permit. Integrated planning through the

enforcement and compliance context is one thing but implementation of an integrated plan into the
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CWA’s rigorous permitting process is quite another. Enforcement actions offer a level of flexibility
for sequencing that permits on their face do not. Enforcement and compliance actions can lead to
improvements in water quality but this approach often fails to consider all of a community’s CWA
obligation holistically, and often can result in overly expensive and/or highly engineered solutions.
Moreover, the CWA permitting process is the fundamental tool for regulating discharges and
improving the quality of the nation’s waters and the agency must find a workable way to
incorporate these plans into water quality permits instead of relying on enforcement and compliance

activities.

The permitting process provides permittees with certainty and the time to adequately plan, and
increases transparency and communication among other stakeholders groups. The statutory and
regulatory requirements of the CWA pose a challenge that states and EPA must overcome. The five
year permit term limit makes it a challenge to integrate multi-year obligations into enforceable
permits that ensure compliance with water quality standards. Many of the activities and projects
likely to be included in any integrated plan will take more much than five years to implement. EPA
must work with its state partners to identify guidelines for states to follow to accomplish integration
of the plan into CWA permits and identify a workable approach to incorporating integrated plan

elements into an enforceable and effective permit.

ACWA encourages EPA to begin exploring the ways that permits can legally and effectively
incorporate integrated plan elements into a permit. The agency could begin developing a set of
guidelines or a model permit where the agency is the CWA permitting authority. The process of
developing a model permit would help identify any barriers to implementation and enable the
agency and regulated entities to test out solutions to overcoming these challenges. A model permit
or case study completed in a state where EPA is the permitting authority may help to encourage

more states and municipalities to begin the integrated planning process.
ACWA members were encouraged by the agency’s May 2014 announcement of the availability of

$335,000 in technical assistance for up to five communities to develop and implement an integrated

plan. This small amount of money will help to begin the process of further refining the details of
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integrated planning. As we continue to move forward with advancing integrated planning, it is
important to cull guidance from experience to ensure the process more forward efficiently and is

effective.

To conclude, I want emphasize that ACWA’s members are supportive of the Integrated Planning
Framework and we appreciate EPA’s efforts and receptivity to our comments and concerns.
However, many of the concerns [ have outlined here today will not be put to rest until there are
more real-world case studies and guidance for states to follow. We encourage EPA to quicken the
pace of identifying and conducting case studies to test and evaluate the best way to move forward

with developing and implanting integrated plans.

The members of this Committee can help the states and EPA in this effort be encouraging the
agency to swiftly develop additional case studies, model permits and guidelines for states and
municipalities to use when developing an integrated plan. In addition, you can encourage your
colleagues to provide additional funding to EPA to expand the technical assistance program so that
more practical examples of how to implement the different steps in developing an integrated plan

are developed.

Mr. Chairman, Members of the Subcommittee, I thank you for this opportunity to share ACWA’s
perspectives on the implementation of the Integrated Planning Framework. We remain committed
to the Integrated Planning Framework and look forward to working with our partners at EPA to
promote reasonable, invocative and cost-effective solutions that result in the greatest water quality

benefits. [am happy to answer any questions that you may have.

1221 CONNECTICUT AVENUE. N.W., 2% FLOOR » WASHING TON, DC 20036 » TUL: 202-T56-0600 « FAX: 202-756-0605 « WWW ACWA-US.ORG



DHONALD L PLUSQUELLIC, MAYOR

July 23,2014

The Honorable Bob Gibbs

Chairman

Water Resources and Environment Subcommittee
Committee on Transportation and Infrastructure
2165 Rayburn House Office building
Washington. DC 20515

The Honorable Timothy Bishop

Ranking Member

Water Resources and Environment Subcommittee
Commiittee on Transportation and Infrastructure
2163 Rayburn House Office building
Washington, DC 20513

Re: Hearing on EPA’s Integrated Planning, Green Infrastructure, and Affordability Initiatives
Dear Chairman Gibbs and Ranking Member Bishop,

Thank you for holding a hearing on EPA’s efforts to make wastewater infrastructure
improvements more affordable for local governments through integrated planning, the use of
green infrastructure, and more realistic evaluations of affordability.

I have served as mayor of Akron, Ohio for 27 years. For decades [ have been trying to address
Akron’s combined sewer overflow problems by working with Ohio EPA and then, when they
became involved, with U.S. EPA. Despite not having an agreed Long Term Control Plan
(LTCP) or consent decree, Akron continued to invest in projects to address sewer overflows and
spent over $300 million through 2013, To address the remaining sewer overflow issues, Akron
is currently implementing a LTCP that was developed pursuant to a consent decree with EPA
and the State of Ohio. This year alone the City expects to commit an additional $84 million on
CSO construction projects. At the same time, the City will continue to invest in the development
and design of numerous additional projects.
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previously served as President of the U8, Conference of Mayors and 1 am an active member of
the Mayors Water Council. As such. I have participated in the discussions with EPA regarding
Integrated Planning and alfordability.

Akron’s LICP was developed in 20110 before FPA issued its new policies on Integrated
Planning and affordability. In 2012, Akron’s plan was estimated to cost 3863 million. To fund
future projects. the City recently passed a 78% rate increase that will be implemented over a two-
vear period.  This increase was in addition to the 74% increase which was passed m 2009,
However, even with these rate increases, the City is unable to fund its plan in the future.

Late last vear. the City advised EPA about the cscalating cost o implement its plan.
Specifically, the cost of Akron’s sewer overflow control program has risen from $863 millionto
an estimated cost of $1.4 billion (adjusted for inflation based on the dute the money is spent;
$1.14 billion in 2014 dollars). Adding to this problem is the City’s declining population. which
has dropped from a high of 300.000 to under 200,000 residents.

EPA has stated that integrated planning is available to any city. even those that already have a
consent decree. In fact. citing Indianapolis as an example. EPA has said that it is willing to
reopen consent decrees to help cities lower their costs. Based on the increased costs of Akron’s
plan, it is absolutely critical that Akron be atforded the same opportunity.

The importance of this tool to Akron is demonstrated in Table 1. below. Table 1 shows the
inmpact of Akron’s current sewer overflow control plan on Akron citizens. Analyzing those costs
by income distributionreveals that nearly 68 percent of the houscholds within Akron would pay
more than 2 percent of theirincome, nearly S3 percent of houscholds would pay more than 3
percent. and nearly 13 percentof houscholds would pay over 10 percent.

Table 1: Residential Indicator by {ncome Distribution

Midpoint
of Adj Ri by
% of Total income | CPI | Midpointof | Costper | Income
Income Distribution Households : Households Dist Adi | Income Dist | Househald Dist
Less than $10,000 12,293 14.9% $10.000 | 1.00 310,000 $1.080 10.60%
510,000 to $14,999 7,187 8.7% 512,500 {104 $12,999 $1,060 8.15%

{ $15,000 to $24,899 12,674 15.4% $20,000 | 1.04 $20,799 $1,060 5 10%
$25.000 to $34,999 11,298 13.7% $30,000 | 1.04 $31,199 $1.080 3.40%
$35,000 to $49 999 12,228 14.9% $42,500 |1.04 $44,199 $1,060 2.40%
$50,000 to 574,999 13,262 16.1% $62.500 1104 $64,994 31,080 1.63%
$75.000 o $99,999 6,633 7.9% 587,500 1 1.04 $90,999 $1.060 1.16%
$100,000 to $149,989 4,781 5.8% $126,000 | 104 | $120,999 $1.060 0.82%
$150,000 to $199.999 1.024 1.2% $175000 | 104 1 $181.999 $1,060 0.58% |
$200,000 or more 1.018 12% | $200.000 {100} $200000 | $1060 1 {}5_3%“}

Using EPA's Integrated Planning Framework, Akron has already identified ways o modify and
improve its plan to provide greater environmental benefits at an carlier date with lower costs and
has presented that information to TPA. In about 10 weeks, we expeet o have finished an initial
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integrated plan. We hope EPA will carry through on the promises made by EPA Headguarters
officials to the U.S. Conference of Mayors. {f they do not, then the lower and middle income
citizens of Akron will suffer the devastating impact shown in the above table.

Thank you again for your continued oversight of EPA and these inttiatives. f they are used by
the EPA Regions and applied in a reasonable way. then they can be used to achicve protection of
human health and the environment at an affordable cost. However, if EPA does not Tollow
through with its commitments then it may be time for Congress to act.

We will keep vou informed of our progress on our lntegrated Plan and how it is received by
EPA.

DONALD L. PLL
Mayor

68 Cyathia Giles
Mark Polling
Tinka Hyde
John Moore
Cheri Cunningham



96

American Rivers e Clean Water Action e Natural Resources Defense Council @ Southern
Environmental Law Center

The Honorable Bob Gibbs
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329 Cannon House Office Building

Washington, DC 20515

The Honorable Timothy Bishop

Ranking Member, Water Resources and Environment Subcommittee
Transportation and Infrastructure Commitiee

306 Cannon House Office Building

Washington, DC 20515

July 23, 2014

RE: Water Resources and Environment Subcommittee Hearing entitled “Integrated
Planning and Permitting Framework: An Opportunity for EPA to Provide Communities
with Flexibility to Make Smart Investments in Water Quality”

Dear Chairman Gibbs and Ranking Member Bishop:

On behalf of our members and supporters, we thank you for holding this hearing entitled
“Integrated Planning and Permitting Framework: An Opportunity for EPA to Provide
Communities with Flexibility to Make Smart [nvestments in Water Quality” and for the
opportunity to comment on this important issue and we ask that this letter be included in the
record for the hearing. The broad topic of this hearing — how to address outdated and failing
water infrastructure and the future of infrastructure investments to protect clean water and public
health ~ is of critical importance to our nation. The Environmental Protection Agency (EPA), in
its 2008 Clean Watersheds Needs Survey, reported that the combined wastewater and stormwater
management needs total $298.1 billion for communities across the country. An updated report,
due to be delivered to Congress this coming December, will surely demonstrate a continuing gap
between needs and allocated resources. At the same time, fiscal pressures on municipalities and
declining levels of funding for the Clean Water and Drinking Water State Revolving Funds
(SRFs) further demonstrate the critical need for communities to develop sustainable strategies
that maximize the benefits per dollar invested.

Integrated planning and permitting offers an opportunity to more holistically approach the
management and planning of stormwater, wastewater, and drinking water infrastructure systems.
In doing so, municipalities and water utilities may be better able to use smarter and more
sustainable approaches to protect clean water while delivering sustainable water services.
Healthy floodplains, small streams, wetlands, and stream-side buffer zones are key elements of
our water infrastructure and should be considered a first line of defense against pollution, floods,
and drought. Innovative water infrastructure practices such as water efficiency and green
infrastructure have far-reaching benefits, reducing polluted runoff, increasing recharge of
drinking water supplies, and increasing valuable green space. These approaches provide multiple



97

benefits for every dollar invested and should drive any approach to integrated planning and
permitting. As long as the fundamental standards and requirements established in the Clean
Water Act to protect public health and the environment are preserved, this integrated approach
could lead to improved consolidation of water services that benefit ratepayers, taxpayers,
communities and the environment.

Under current law, EPA has ample legal authority to successfully achieve the goals of the
Framework, which we believe are broadly shared by our organizations and the regulated
community. Therefore, while Congressional oversight is essential, we do not believe that there is
aneed for legislation to effectuate or improve upon the Framework at this time.

EPA’s Integrated Planning Approach Framework, released in 2012, is just that — a “framework,”
rather than a set of prescriptions, for planning and decision-making by utilities, regulatory
agencies, and affected members of the public. As such, we expect that its implementation will
play out differently in different communities while at the same time maintaining compliance
with existing Clean Water Act requirements. Before it can be considered a success or failure, we
need opportunities to gain experience with how early-adopter cities and states, as well as EPA,
apply the Framework’s_principles to particular cases. This laboratory for experimentation will
provide lessons to guide further refinement, as necessary.

EPA’s Integrated Planning and Permitting Initiative

The Subcommittee plans to address the EPA’s framework for integrated planning and permitting,
entitled Integrated Planning Approach Framework, which was released in 2012. The integrated
approach as envisioned in this framework could allow municipalities and utilities to maximize
every dollar invested on pollution control measures that achieve water quality and community
sustainability goals. Our organizations strongly support EPA’s position that the integrated plans
under the Framework must assure compliance with Clean Water Act requirements pursuant to
existing regulations. We oppose any weakening of Clean Water Act requirements or exceptions
from timely compliance with these requirements. Protecting our communities and clean water
while at the same time funding efficient water services are both compelling and achievable
potential benefits of the integrated permitting approach.

We have highlighted to EPA certain issues that deserve special attention in the implementation
of the Framework, which we summarize below for the Committee.

Provide additional guidance on criteria and methodologies for evaluating alternatives
and prioritizing implementation efforts.

The Framework would be strengthened if the EPA provides further guidance on criteria
and methodologies for evaluating and prioritizing alternatives. The EPA should more
fully detail current flexibilities under existing legal authorities and should provide more
guidance regarding how state and federal enforcement agencies evaluate an integrated
plan. The EPA should provide greater clarity to guide the process and reduce uncertainty
in the development of an integrated plan. The Agency should incorporate expectations
and examples consistent with EPA policy to strengthen and clarify the integrated
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planning process. The EPA and states must require that integrated plans consider green
infrastructure and innovative practices equally with more traditional alternatives and that
best practices with no capital costs to the municipality, such as stormwater retention
standards for new development and redevelopment, must be included in the integrated
plan.

Provide additional guidance on measuring and determining affordability and financial
capability.

As discussed previously, there is a significant need to invest in repairs or upgrades to
outdated and failing water infrastructure. With declining funding under the Clean Water
and Drinking Water State Revolving Funds and increasing fiscal pressures on
municipalities, integrated planning can build on existing flexibilities. Any alternatives
analysis under the Framework must provide a robust assessment of both benefits and
costs of increased local investments in water infrastructure. Such an analysis would be
valid only to the extent that it considers not just impacts to ratepayers of making
infrastructure investments, but also the economic and other impacts of not making those
investments. The EPA should clarify that the failure of a utility or community to raise
water service rates as part of a sound asset management plan is not an excuse for
prolonged implementation of upgrades under an integrated framework. Integrated plans
must utilize all opportunities to supplement public funding with private investment and
demand-side management, including water conservation programs, stormwater utility fee
structures, and stormwater management regulations that drive the use of green
infrastructure on private property to reduce burdens on public sewer systems. Regarding
adequate and achievable rate increases, municipalities and utilities developing integrated
plans to address wet weather water pollution should be required to consider parcel-based
billing to more equitably distribute the burdens to ratepayers with the largest impervious
surfaces and therefore the greatest contributions to stormwater pollution. Finally, once
green infrastructure, water efficiency, and other innovative approaches are evaluated,
alternative scenarios should be re-evaluated with respect to costs, benefits, and
affordability. These strategies may provide opportunities to leverage investment or serve
multiple functions.

Ensure robust public participation in decision making, including through the use of
permits as an implementation mechanism wherever possible.

Our organizations favor utilizing the National Pollutant Discharge and Elimination
System (NPDES) permit process to govern integrated planning wherever possible, rather
than relying primarily on enforcement orders and decrees, while at the same time
recognizing legal and practical concerns. The NPDES process ensures public
participation and, with the five-year permit term, the flexibility to adaptively manage the
integrated planning process. Additionally, NPDES permits are enforceable by other
organizations, agencies, and entities that may be outside of a consent decree process. The
permit process ensures notice, comment, and an opportunity for a formal administrative
hearing where citizens can voice concerns. The EPA should use the Framework to further
promote public participation by providing additional guidelines and assurances for robust



99

public participation in the integrated planning process. The EPA should also clarify that it
is the responsibility of the municipality or the utility to demonstrate how it has
comprehensively solicited, considered, and addressed public comments throughout the
integrated planning process.

Provide additional guidance on monitoring and compliance assurance.

The ultimate goal of a NPDES permit is to ensure a discharger’s compliance with
applicable technology-based or water-quality based standards, to protect our ability to
swim, fish, and drink from our nation’s waters. It’s critical that integrated plans include
monitoring provisions that allow local governments to track the effectiveness of control
measures and enable adaptive management. EPA should provide more robust guidance
for an adequate monitoring and compliance evaluation program under an integrated plan.
A compliance assurance program based on adaptive management must include
performance targets, an adaptive management decision making process, a monitoring
program, and a maintenance program.

In summary, our organizations believe that integrated planning and permitting can offer an
important tool to municipalities and utilities to build upon existing flexibilities, maximizing
every dollar invested on pollution control measures that achieve water quality and community
sustainability goals. For more detailed comments, please refer to the attached document
submitted to the EPA on February 29, 2012 on the Agency’s draft version of the Framework.

Relevant Legislative Proposals

Our organizations thank the Subcommittee for the opportunity to discuss several legislative
proposals that have been put forward to address integrated planning and permitting. We support
integrated permitting efforts, but we believe strongly that flexibility should not come at the
expense of clean water or community health. Although we are supportive of the intent to address
implementation of integrated permitting and planning, we have serious concerns about the
legislative proposals before the Subcommittee. Many of the provisions in these bills would
weaken Clean Water Act protections and undermine successful efforts to protect public health in
communities across the country. While we oppose all of these bills in their current form, we are
especially alarmed by the draft Water Quality Improvement Act of 2013, which represents a
blatant assauit on the fundamental protections of the Clean Water Act.

H.R 3862, the Clean Water Affordability Act of 2014

The Clean Water Affordability Act of 2014 (H.R. 3862) introduced by Representative
Latta (R-OH) would amend the Clean Water Act to include language that establishes a
process for integrated permits under Section 402. Importantly, the bill would effectively
change the term limits of NPDES permits from no more than five years to allow for
permit limits of up to 25 years if the permittee has an approved integrated plan. The
current five year limit on permit terms has been a core element of the NPDES program
since the inception of the Clean Water Act, which allows for adaptive management to
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ensure that water quality goals are met. Extending permit terms to 25 years — essentially a
generation — will result in a lack of accountability for meeting Clean Water Act goals and
prevent water agencies from responding to evolutions in effective and affordable
pollution control technologies. While discussions about affordability are critical, it should
not be used as an excuse for deferring real progress for decades. Additionally, our
organizations find that the bill’s proposed changes to affordability guidance focus
exclusively on compliance costs, ignoring the broader benefits of clean water to local and
regional economies. The bill also fails to assess whether utilities have developed an
optimal financial strategy (e.g., improvements to rate structure and bonding authority,
equitable distribution of costs among categories of ratepayers, etc.) that ensures capital
programs are sufficiently funded, operated, maintained and replaced over time.

H.R. 2707, the Clean Water Compliance and Ratepayer Affordability Act

The Clean Water Compliance and Ratepayer Affordability Act (H.R. 2707) introduced by
Representative Chabot (R-OH) would establish a pilot program for integrated plans to
meet stormwater and wastewater obligations. While we are generally supportive of
efforts to establish a pilot program to begin to implement integrated processes, EPA can
do this under the existing Framework without more prescriptive legislative mandates.
Moreover, as with H.R. 3862, we strongly object to the bill’s authorization to extend
NPDES permit terms to a maximum of 25 years. The Clean Water Act was written to
eliminate pollution into our waters by 1985 using increasingly prescriptive permits
updated every five years that take advantage of best practices and innovative
technologies. As we indicated above, extending permit limits locks in place tu.hnologlcs
and controls that may be outdated and even more expensive over the course of 25 years.
Extending permit limits is not an effective way to protect clean water and meet the goals
of the Clean Water Act to ensure the health and safety of our communities. Additionally,
the bill’s language that allows the EPA Administrator to “provide additional regulatory
flexibility under the Federal Water Pollution Control Act in approving and implanting an
integrated plan” is potentially unlimited in its scope and, therefore, would undermine
accountability for meeting bedrock Clean Water Act requirements. Finally, our
organizations believe that smarter infrastructure approaches, such as green infrastructure
and water efficiency, should drive integrated water management and should be better
prioritized in an integrated permitting and planning pifot program.

The Water Quality Improvement Act of 2013

The Water Quality Improvement Act of 2013 discussion draft prioritizes reducing costs at
the expense of clean water and public health, in addition to creating additional pollution
impacts which impose real costs on the public. Our organizations strongly oppose this
legislation that would substantively weaken Clean Water Act protections, putting our
waters and the communities that rely upon them at risk.

Section 3 of this draft legisiation fundamentally and negatively alters the pollution
prevention framework of the Clean Water Act that has successfully reined in the human
and environmental impacts of water pollution for over 40 years. Under this provision, if
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a municipality isn’t meeting its water quality based pollution control requirements but has
an integrated plan, it would be excused from its obligation to comply with the Act as long
as it continues “to make reasonable progress towards meeting such limitations.” Although
the EPA Administrator would retain discretion to determine what constitutes “reasonable
progress,” a municipality would not be considered to be out of compliance with its permit
if the applicable water quality standard is not “achievable” under EPA regulations or if
the control measures are deemed to be not “affordable.” This notion flips on its head the
long-standing requirement that pollution dischargers adopt the “best” technology to
reduce their impacts and must meet all applicable water quality standards, and prioritizes
the financial status water agencies over the economic costs of pollution and public health
threats borne by the public at large. Additionally, this bill would create a mechanism for
establishing new water quality based effluent [imitations based on “attainable water
quality standards.” These “attainable standards” include no criteria relating to public
health impacts and very little relating to water quality itself. If these “technically
achievable and economically affordable” water quality standards are met, no additional
controls on the discharge are required.

This language is not only antithetical to the goals Congress set forth in the Clean Water
Act, it is unnecessary. The Act already includes provisions for temporary relief from
water quality standards based limitations, or to alter water quality standards that may not
be realistically achievable. Where a designated use is not attainable, EPA, states, or
tribes may refine or remove the use, or allow a time-limited (e.g., 3 or 5 year) variance,
provided that specific circumstances are met and the appropriate analysis is conducted.
This “Use Attainability Analysis,” and related EPA guidance, allows relaxation of (or
temporary variance from) a water quality standard following a “structured scientific
assessment of the factors affecting the attainment of the use, which may include the
physical, chemical, biological, and economic factors as described in 40 CFR 131.10(g).”
The draft legislation ignores this important safeguard in the current Act and regulations,
which renders the bill unnecessary.

Additionally, Section 3 would authorize “unavoidable discharge from a sanitary sewer,”
placing these discharges, which include discharges of raw sewage known as sanitary
sewer overflows (SSOs) under an integrated permit rather than a consent decree. This
would weaken the provisions in EPA’s “bypass” regulation that define the conditions
under which a discharge that does not receive full secondary treatment (which removes
solids, oxygen-demanding organics, and pathogens) is acceptable. According to the 2004
“Report to Congress on Impacts and Control of Combined Sewer Overflows and Sanitary
Sewer Overflows,” the EPA estimates that between 23,000 and 75,000 SSOs occur every
year which send up to 10 billion gallons of raw sewage into our waterways annually.'
Pathogens and pollutants present in SSOs pose a public health risk, such as contaminated
drinking water supplies, as well as an economic impact, such as beach closures. While
most of the illnesses caused by waterborne pathogens in the U.S. are not fatal, they can
be life threatening to infants, the frail elderly, and those with weakened immune systems.

" Report to Congress on Impacts and Control of Combined Sewer Overflows and Sanitary Sewer Overflows, U.S.
Environmental Protection Agency, 2004, Available online < http://water.cpa.gov/polwaste/npdes/cso/2004-Report-
to-Congress.cfm >.
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Section 4 of the draft legislation would amend the Clean Water Act by changing control
requirements for permits by adding the phrase “achievable and affordable” to limit the
pollution controls that must be in permits for municipal separate storm sewer systems
(MS4s). This could make it easier for dischargers to argue for the use of less stringent
controls to protect water quality. Under current law, MS4 permits must require, at a
minimum, pollution control measures that reduce stormwater potlution “to the maximum
extent practicable.” While this existing law, and other complementary provisions of the
Act, provides ample authority to EPA and the states to address our nation’s stormwater
pollution problems, implementation of the existing standard over the past two decades
has proven insufficient to protect our waters, as demonstrated by a landmark National
Research Council study in 2009. Accordingly, Congress absolutely should not weaken
the existing standard. Rather, EPA must strengthen enforcement and implementation of
the existing Clean Water Act standard, such as through a rulemaking to set minimum
national performance standards, and through stronger provisions in individual MS4
permits.

Under Section 6, the draft legislation would prohibit the EPA from imposing civil or
administrative penalties for past Clean Water Act violations for municipalities that have
implemented a plan to comply with their Clean Water Act obligations. This would
effectively give dischargers a free pass for previous violations with no requirements that
a municipality has to have fully implemented the compliance plan.

Section 7 of the draft legislation provides a new definition for a “bypass” at wastewater
treatment plants. Under the draft legislation, a “bypass” is defined as an “intentional
diversion of a waste stream from any portion of a treatment system. Treatment of a waste
stream in accordance with the design of the treatment system shall not constitute a
‘bypass’ if the treatment system was approved or permitted by the Administrator, or in
the case of an authorized state program, the Director, or if the discharge achieves
technology and water quality based effluent limitations at the point of discharge.”
Existing bypass regulations adequately provide the opportunity to bypass secondary
treatment when there is no “feasible alternative” while at the same time protecting public
health and the environment under typical conditions. The new definition in the draft bill
not only undermine current EPA regulations restricting the use of bypasses (40 C.F.R.
122.41(m)), but also directly contradicts Section 402(q) of the Clean Water Act, which
codifies EPA’s CSO Control Policy. The CSO Control Policy, which applies to
treatment facilities receiving flow from combined sewage and stormwater sewers,
expressly states that “the intentional diversion of waste streams for any portion of a
treatment facility, including secondary treatment, is a bypass,” subject to the restrictions
in EPA’s bypass regulation.” The EPA has prohibited sewage treatment bypasses except
under specific, limited circumstances in order to avoid the problems caused when
secondary treatment is omitted. Secondary treatment is critical to protect public health. A
risk model where primary and secondary treatment wastewater is blended showed that
more than 99% of the loading of pathogenic viruses and parasites come from the

%59 Fed. Reg. 18688, 18693-94.
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untreated portion of the flow, and the risks of swimming in waters receiving blended
effluent are “100 times greater than if the wastewater had been completely treated.”™

Our organizations strongly oppose the Water Quality Improvement Act of 2013 and have
significant concerns about many of the provisions contained in the legislative proposals
before the Subcommittee.

In summary, we support a holistic approach to achieving clean and reliable water for our
communities by using cost-effective and innovative investments in water infrastructure.
Fundamentally, however, this approach must maintain protections for clean water and public
health. We agree that there is a benefit to moving towards more integrated infrastructure through
better planning, evaluation, and sequencing of investments, but especially if smarter
infrastructure is driving this process. Specifically, green infrastructure, water efficiency and other
innovative solution should be a key part of integrated water management. We have significant
concerns about the above legislative proposals and urge Congress not to move forward with any
of the bills on the Subcommittee’s agenda for this hearing.

Thank you for the opportunity to provide comment on this important issue and we look forward
to working together on integrated permitting and planning in the future.

Sincerely,

Stacey Detwiler

Associate Director

Clean Water Supple and Government Relations
American Rivers

Jennifer Peters
National Water Campaigns Coordinator
Clean Water Action

Larry Levine
Senior Attorney
Natural Resources Defense Council

Navis Bermudez
Deputy Legislative Director
Southern Environmental Law Center

* R. Katonak & Y.B. Rose, Public Health Risks Associated with Wastewater Blending, Department of Fisheries and
Wildlife, Michigan State University at 18 (Nov. 17, 2003} (*Adenoviruses, Calciviruses, Piconaviruses, and
Rotaviruses cause 100,000’s of cases per year.”)
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Statement for the Record
Submitted to:

House of Representatives Subcommittee on Water Resources and Environment
July 23, 2014 Hearing on:

“Integrated Planning and Permitting Framework: An Opportunity for EPA to
Provide Communities with Flexibility to Make Smart Investments in Water
Quality”

Chairman Gibbs, Ranking Member Bishop, and members of the Committee:

We appreciate the opportunity to submit this statement for the record to express our support for
H.R. 2707, the Clean Water Compliance and Ratepayer Affordability Act. This bill provides the
necessary flexibility to address our nation’s wastewater and stormwater challenges, and we urge
the Subcommittee to give the legislation its full consideration.

Our nation’s wastewater infrastructurc includes 16,000 publicly-owned wastewater treatment
plants, 100,000 major pumping stations, 600,000 miles of sanitary sewers and 200,000 miles of
storm sewers. The cost to maintain this infrastructure and comply with Clean Water Act
mandates is enormous and ever increasing. Communities across the country are facing billions of
dollars in compliance costs, and that leads to substantial rate increases for local ratepayers. For
instance, the City of Cincinnati recently increased its water rates by 4% as part of its efforts to
fix the city’s aging sewer infrastructure.

Unfortunately, at the same time they are dealing with costly mandates from the EPA,
municipalities across the country are strapped for cash. In Cuyahoga and Hamilton Counties, for
example, the costs associated with EPA-mandated water infrastructure improvements top $3
billion in each county. Such exorbitant costs are making it next to impossible for communities to
adequately fund local priorities like police, fire and road repair, which amplifies the need to find
more efficient and affordable methods to bring their wastewater infrastructure into compliance.

We believe the best way to address this growing problem is to give local communities the
flexibility to come up with innovative, less expensive solutions to their wastewater and
stormwater challenges. That is why, last summer, we introduced bipartisan legislation, the Clean
Water Compliance and Ratepayer Affordability Act, to allow local communities to work with the
EPA 1o find the approach that works best in their respective communities.

As the Subcommittee hears testimony from state and local government representatives about the
final framework for EPA’s Integrated Planning Approach, we urge you to take action to provide
ratepayers and municipalities the relief they desperately need.
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We believe that H.R. 2707 strikes an appropriate balance, maintaining clean water while giving
communities the flexibility they need to address expensive wastewater and stormwater
obligations, and we again respectfully request its prompt consideration by the Subcommittee.

Sincerely,

Marcia L. Fudge Steve Chabot
Memmber of Congress Member of Congress
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@ongress of the United States
MWashington, BE 20515

Congressman Robert E. Latta (OH-5) and Congressman Timothy Walz (MN-1)

Statement for the Record - House Transportation & Infrastructure Committee,
Subcommittee on Water Resources & Environment
“Integrated Planning and Permitting Framework: An Opportunity for EPA to
Provide Communities with Flexibility to Make Smart Investments in
Water Quality”
July 24,2014

Today, the House Subcommittee on Water Resources and Environment will hold an important
hearing to look at the state of clean water affordability in this country and the U.S.
Environmental Protection Agency’s (EPA) new integrated planning approach for municipal
wastewater and stormwater requirements. Communities nationwide are struggling to maintain
their systems and meet their wastewater mandates without placing further hardship on their
already strapped ratepayers. Absent a new approach to regulatory compliance, the future of
maintaining the water quality our constituents have come to depend on is at risk.

Since passage of the Clean Water Act (CWA) in 1971, this country’s water quality has
indisputably improved. However, the command-and-control nature of the CWA has also led to a
buildup of costly regulations on the nation’s communities and their rate-paying residents who
foot the bill. These mandates, on top of the estimated $300-500 billion needed in wastewater
infrastructure improvements over the next 20 years, has shifted the financing burden to local
ratepayers who are seeing their rates rise nationally at double the rate of inflation. Today, 40% of
households across America are paying more out of their disposable incomes for wastewater
management than what EPA says is affordable.

In our home states of Ohic and Minnesota we are seeing firsthand the financial struggle
communities are under to meet their CWA requirements. For example, in Ohio, the City of
Defiance is under a 20-year consent decree to separate their combined sewer system. Only five
years into the project, the City and has already spent $30 million and has plans to spend tens of
millions more. This has caused water and sewer rates to skyrocket for Defiance’s 17,000
residents, who pay ten times more per month than residents outside the city. In Minnesota, new
nutrient regulations are expected to cost the City of Rochester, a city of just over 100,000 people,
$100 million in new wastewater costs with additional stormwater cost ramifications as well.
Prior to these regulations, the City was only anticipating costs of $5 million in 2014 to meet its
wastewater and stormwater permits,

In June 2011, EPA released its Integrated Municipal Stormwater and Wastewater Planning
Approach Framework to help communities meet their regulatory obligations under the Clean
Water Act in a more sustainable manner, Under the integrated planning approach, communities
can create a schedule of priority projects for wastewater and stormwater permit obligations to
ensure available funds go to those projects yielding the greatest water quality benefit first.

PRINTED ON BECYCLED PAPER
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Building on this Framework, we have introduced H.R. 3862, The Clean Water Affordability Act,
to ensure that clean water agencies that are facing unprecedented financial challenges have the
flexibility they need to undertake clean water projects in a more affordable manner. Specifically,
our legislation would do four critical things: 1) Codify EPA’s integrated planning framework to
ensure it is available to all communities; 2) Assure communities their clean water investments
will be secure for longer than five years by extending EPA permit terms to up to 25 years for
communities with an approved integrated plan; 3) Revise Clean Water State Revolving Fund
capitalization grant agreements to require states to set aside 15 percent for assistance to
municipalities of fewer than 10,000 individuals; and 4) Require EPA to revise and broaden
guidance for determining a community’s financial capability to more accurately reflect a
community’s financial challenges. Currently, Median Household Income (MHI) is used as the
predominant indicator of financial capability for a community. Relying on a narrower matrix
and the MHI indicator does not allow for determinations to take into full account the significant
and diverse fiscal constraints like age of population, unemployment rate, and poverty rate faced
by communities and their ratepayers.

H.R. 3862 would provide responsible relief to the clean water agencies around the country that
are facing unprecedented financial challenges. We thank the Subcommittee for holding today’s
hearing and we encourage all members of the Subcommittee to support this legislation,
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TESTIMONY FOR THE RECORD
U.S. ENVIRONMENTAL PROTECTION AGENCY
SUBCOMMITTEE ON WATER RESOURCES AND ENVIRONMENT
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE
UNITED STATES HOUSE OF REPRESENTATIVES

JULY 24,2014

Chairman Gibbs, Ranking Member Bishop, and members of the Subcommittee, thank you for the
opportunity to provide testimony for today’s hearing record regarding the U.S. Environmental Protection
Agency’s efforts to achieve better water quality improvements through integrated municipal stormwater
and wastewater planning (Integrated Planning) and other innovative approaches for meeting our
infrastructure challenges. The EPA is grateful for the continued interest of the Subcommittee and of
communities across the country in our efforts to promote Integrated Planning for meeting Clean Water

Act obligations.

The nation has come a long way in improving water quality, public health and the environment since
Congress enacted the Clean Water Act over 40 years ago. We have improved water quality and increased
public health protection in streams, lakes, bays, and other waters nationwide. However, significant water
pollution challenges remain. We still face difficult and expensive challenges in providing advanced
treatment for nutrients and controlling combined sewer overflows, sanitary sewer overflows, and

stormwater pollution.

Increases in impervious surfaces, aging infrastructure, climate change, and the current economic
challenges are stressing existing infrastructure and programs needed to fully attain Clean Water Act
goals. Many of our state and local government partners find themselves facing difficult financial
conditions. We recognize the challenging financial conditions that many municipalities are facing, and
the EPA continues to work with states and local governments to develop and implement new approaches

i
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that will achieve water quality and human health goals more cost effectively and sustain our nation’s

essential water infrastructure to create jobs and strengthen the economy.

As you know, the EPA, states, and municipalities have often focused on each Clean Water Act
requirement individually, without full consideration of alt Clean Water Act requirements or how various
water quality investments can be coordinated and managed as a consolidated effort. This uncoordinated
approach may have had the unintended consequence of constraining a municipality from addressing its
most serious water quality issues first. Integrated Planning offers municipalities an opportunity to meet
Clean Water Act requirements in a way that allows the highest priority wastewater and stormwater
projects to come first, and the EPA encourages incorporating sustainable solutions, such as green
infrastructure, into these efforts. The EPA’s October 2011 memorandum, “Achieving Water Quality
Through Integrated Municipal Stormwater and Wastewater Plans,” further explains the EPA’s Integrated

Planning framework and the EPA’s goals in working with communities toward these ends.'

Over the past several years, the EPA has embraced the Integrated Planning approaches described in the
2011 memorandum. The agency’s active pursuit of Integrated Planning has been most visible in the
enforcement realm where numerous settlements have either specifically included language incorporating
Integrated Planning, or otherwise incorporating the concepts in a consent decree. For example, in
settlements with King County and Seattle, Washington, where the EPA and the communities are
working to resolve wastewater issues, our agreements included specific provisions for developing an
integrated plan that would also include stormwater considerations. In other cases, such as recent
amendments to a consent decree with the Sewerage and Water Board of New Orleans, Louisiana,

Integrated Planning is not called out by name, but adjustments to the decree were made to account for

' A copy of the EPA’s October 201 1 memorandum is available at

http://water epa.gov/infrastructure/greeninfrastructure/upload/memointegratedmunicipalplans. pdf
2
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the multiple activities that needed to be prioritized in concert with the ongoing recovery from Hurricane

Katrina. Integrated Planning elements are now part of at least 10 consent decrees in settled cases.

A number of cities across the country have approached the agency about pursuing Integrated Planning in
the enforcement context to address their wastewater obligations. These cities are enthusiastic about the

opportunities to take a more holistic approach.

The Integrated Planning approach can also serve as a catalyst for an evolving National Pollutant
Discharge Elimination System permit program. While the Integrated Planning approach is voluntary, a
number of municipalities have developed or are developing integrated plans that will ultimately support
the development of conditions and requirements in their NPDES permits. NPDES permits can have an
important role in Integrated Planning by setting implementation schedules that are consistent with the
permittee’s financial capability, allowing for adaptive management, encouraging the use of sustainable
green infrastructure, and assisting in implementing trading programs. These approaches could support
more sustainable solutions that provide environmental improvement more quickly. In addition, the
Integrated Planning approach can involve a transparent public input effort that can support adaptive
management and lead to buy in and support from ratepayers, elected officials, and environmental

groups.

The EPA is encouraged that a number of communities have expressed interest in developing an
integrated plan that can assist the NPDES permitting authority in reissuing their permits. Four of these
communities have already submitted an integrated plan to their NPDES permitting authority, and we

welcome the efforts of additional communities to pursue such an approach.
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The EPA recently solicited requests for Technical Assistance that would provide contractor support to
communities working towards including Integrated Planning elements into their permits. The technical
assistance will help the EPA develop practical examples of how to develop the various components of
an integrated plan and will provide useful information to communities across the nation that are
interested in Integrated Planning. We are presently reviewing the pool of applicants with the aim of

awarding assistance to five communities this fall.

Building on the success of the Integrated Planning Framework, the EPA has been in discussions with
stakeholder groups such as the U.S. Conference of Mayors, the National League of Cities, the National
Association of Counties, the Water Environment Federation, and the National Association of Clean
Water Agencies concerning the financial challenges that communities face as they pursue the goals of
the Clean Water Act. These financial challenges are a constant concern for both the EPA and the
regulated community, and turning attention to these issues has been a natural outgrowth of our work on
Integrated Planning. With the feedback of these groups; from the Environmental Financial Advisory
Board, an independent EPA Federal Advisory Committee; and from other stakeholders, the EPA is
moving towards issuing a Financial Capability Assessment Framework as a companion document to the
Integrated Planning Framework. The FCA framework will clarify the EPA guidance — and the
flexibilities therein — for developing compliance schedules that will ensure that the financial burdens on

a utility and its customers are fully and consistently considered.

It is also important to emphasize the contributions that the 51 Clean Water State Revolving Fund
programs can and do make to financing infrastructure planning at the local and regional levels.
Integrated planning activities are typically eligible under the CWSRF. The recent enactment of the

Water Resources Reform and Development Act amended the CWSRF program in ways that will clarify
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additional avenues for communities when they make wastewater and stormwater investments — which
will assist them in implementing integrated plans. For example, these amendments specifically authorize
the CWSRF to finance measures to manage, reduce, and treat stormwater. Further,

CWSRF's can now provide additional subsidies to encourage sustainable planning, design and

construction of wastewater infrastructure.

The EPA, states and municipalities are using the flexibility in the Clean Water Act and existing
regulations to apply the Integrated Planning approach to find efficient pathways to successfully improve
water quality. The EPA believes that the Clean Water Act currently provides an appropriate framework
for implementing integrated approaches, and that amendments to the Act addressing Integrated Planning
are not necessary. As we move forward with the Integrated Planning approach, we look forward to
working with this Subcommittee, our state colleagues, municipalities, and the many other partners,
stakeholders, and citizens to implement it. We are committed to improvements in wastewater and

stormwater management and moving toward full attainment of water quality and human health goals.
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City of MONROVIA 1887

Office of the Mayor and the City Council

July 23,2014

The Honorable Bob Gibbs

Chairman, House Subcommittee on Water Resources and Environment
Transportation and Infrastructure Committee

United States House of Representatives

Washington, DC 20515

The Honorable Timothy Bishop

Ranking Member, House Subcommittee on Water Resources and Environment
Transportation and Infrastructure Committee

United States House of Representatives

Washington, DC 20515

Dear Chairman Gibbs and Ranking Member Bishop:

1 wish to thank you for holding the July 24" hearing on Integrated Planning and Permitting
Framework: An Opportunity for EPA to Provide Communities with Flexibility to Make Smart
Investments in Water Quality. Focusing attention on this important issue is critically important
1o not only my community but to nation as a whole.

As the Mayor of Monrovia and past chair and former member of the Water Quality Authority
Board for the Los Angeles Region, it has become readily apparent that the cost for water and
wastewater mandates has grown to an alarming rate and it is disproportionately impacting our
poorest and most vuinerable citizens. The problem is one that EPA created by setting
affordability keyed to more affluent income households {using Median Household income as
their base} and ignoring the reality that half of the households in America do not come close to
that kind of income, and are penalized for it with rates that represent a regressive poverty
penalty.

I have been working with the Conference of Mayors” Water Council and a number of
communities in the San Gabriel and Los Angeles County region to gather information regarding
the cost impacts of these unfunded mandates on our citizens. Please find attached an interim
report entitled, The Financial Impact Of Public Woter And Federal Mandate Costs On
Economically Vulnerable Populations In San Gabriel Valley/Los Angeles County Communities
that | would like to officially submit into the record. As you can see by the charts, people who

415 South Ivy Avenue  °  Mongovia, California 91016-2888 = (626) 932-5550 « FAX (626) 932-5520
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The Honorable Bob Gibbs

The Honorable Timothy Bishop
July 23,2014

Page 2

are on the lowest spectrum of the income scale are paying a disproportionate amount of their
income to pay for thelr water and wastewater. And with the new regulations being
implemented regarding Total Maximum Daily Loads {TMDLs), 'm afraid that the situation will
be getting far worse and more critical.

it is vitally important that we reexamine the way we approach water and wastewater
infrastructure as well as unfunded mandates. As a Mayor, 1 believe it is imperative that we first
protect public health and the environment but we must do so in a way that is economically
sustainable to the community and to our citizens. We must maintain our existing infrastructure
that protects the health of our citizens and not have our resources diverted away from that
core mission,

if you have any questions on this report or would like to talk to me further about this issue,
please contact me at your convenience. Thank you for your consideration,
Mary An#'Lutz

City of Monrovia, CA

Sincerely,

cc: Reprasentative Grace Napolitano
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THE FINANCIAL IMPACT OF PUBLIC WATER
AND FEDERAL MANDATE COSTS ON
ECONOMICALLY VULNERABLE
POPULATIONS IN SAN GABRIEL
VALLEY/LOS ANGELES COUNTY
COMMUNITIES - An Interim Report

The United States Conference of Mayor
Mayors Water Council

July 22,2014
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Introduction and Statement of Purpose

The United States Conference of Mayors (USCM) and its Mayors Water Council (MWC)
has coordinated research with the San Gabriel Valley/Los Angeles County communities to
investigate the potential financial impacts of public water, wastewater and flood control
costs on city households. The USCM has been engaged with its member cities for several
years in a dialogue with EPA concerning the affordability of public water, wastewater and
flood control costs and the pending expenditure responsibilities of households associated
with stormwater and other federal/state mandates.

The purpose of this report is to document the current costs that houscholds in each
community are paying for public water (drinking water, wastewater and flood control) costs.
The report also estimates the disproportionate financial impact on the below median income
households. These households are comprised of poverty level, low and moderate income and
fixed income households below the median income level. This information is intended to
inform mayors and local elected officials about the current cumulative costs for public water
services and federal/state water related mandates, but does not reflect additional future
compliance based costs such as the TMDL requirements now being planned in these
communities.

Background

Investment to meet federal water and wastewater requirements can impose significant
financial hardships on households, businesses, and the broader communities within which
they are located. When communities face large — and sometimes multiple — federal water
mandates the combined impact of the required expenditures can be extremely expensive for
everyone in that community who pays a water bill. The cumulative suite of required
investments that city utilities are responsible for not only strains fiscal capacity but may also
displace other investments, including critical but non-mandatory capital improvement and
infrastructure renewal projects. Recent enforcement actions taken by the U.S.
Environmental Protection Agency (EPA) have resulted in enormous investments that
communities are required to make to control stormwater and wet weather overflows. These
large mandatory investments squeeze out other important priorities, such as social safety net
programs and economic development efforts. The capital and operating expenses associated
with federal mandates are imposed on residents and local businesses in their water and
wastewater bills, and they have been growing faster than household incomes and the general
rate of inflation. Very significant affordability challenges are created, particularly for lower-
income households. The information contained in this report quantifies the financial impacts
as a percent of actual income, and in estimated dollar amounts.

EPA has developed “affordability” criteria to indicate when such mandates would cause
substantial and widespread economic distress in the community. In those cases the Agency
might be willing to exercise some flexibility in the mandate, such as allowing a longer

2
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timeframe to achieve compliance with wastewater and stormwater requirements. The
affordability of drinking water requirements is handled in a different way and can — at least
in theory and case-by-case — affect the kind of technology that must be deployed in some
small communities.

If EPA affordability criteria functioned properly, the economic hardship imposed on lower-
income households might be alleviated in many communities if compliance requirements
were more flexible or stretched-out over a longer time frame. Unfortunately, there are
several critical limitations to how EPA defines affordability and applies its assessment
criteria. This is due in part to EPA’s reliance on metrics such as median household income
(MHID), which is highly misleading as an indicator of a community’s ability to pay. Asa
result, regulatory relief is not provided in many communities where substantial and
widespread economic hardships currently exist, or are being created by the federal/state
mandates.

EPA’s Assessment of Affordability for Drinking Water Regulations

Whereas EPA’s consideration of affordability for wastewater and CSO compliance is aimed
at assessing an individual community’s ability to comply with regulatory mandates and
schedules, EPA’s consideration of affordability in the context of potable water supply is
limited to assessing the national-level affordability of regulatory options for small
communities. EPA does nof consider the affordability of drinking water requirements in any
manner that pertains to individual utilities (even small ones), or to the category of medium
and large utilities.

EPA has stated that it would consider a National Primary Drinking Water Regulation to be
unaffordable to small communities (those with populations under 10,000) if the standard
would result in a household drinking water bill in excess of 2.5% of the national average
MHI in such communities. To date, EPA has never made this finding. If EPA were to make
such a finding, it would be required to identify technologies for small systems that might not
result in meeting a particular drinking water standard but which are found to protect public
health. Then, on a case-by-case basis, states may approve the use of such affordable small
system technologies (called a variance) or approve an extended deadline for compliance
(called an exemption). States cannot approve both a variance and an exemption for the same
standard in the same community. Variances are subject to review and approval by EPA.,
States consider variances and exemptions to be difficult and expensive to issue, and have
issued very few.

Because EPA has stated that it considers potable water affordable if it costs less than 2.5%
of small community MHI, this benchmark influences the perceived affordability of
combined water and wastewater bills. Specifically, it has been inferred that EPA would
consider a combined annual water and wastewater bill of less than 4.5% of MHI to be
affordable (2.5% for water, plus 2% for wastewater services and CSQO controls).
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Remarks

EPA is to be commended for addressing affordability concerns. However, the continued
application of EPA’s current approach is inadequate. With respect to considering the impact
of rising water bills on households, a basic problem is over-reliance on median household
income (MHI). Rather than focusing on MHI alone, EPA should focus on households at the
lower end of the income spectrum. This examination cotld include households with
incomes below a certain threshold; households with the lowest income levels (such as the
lowest quintile or decile); households with housing costs above a certain threshold (such as
35% of income); or households experiencing other types of financial distress (such as
households living in areas of high poverty or unemployment). Moreover, the trend in
changing household incomes, water and wastewater consumption, employment and
demographics (such as population changes) should be taken into account in evaluating how
household economic burdens are likely to change over time.

Definitions Used in the Report

MHI — median household income as reported by the US census

Water - public drinking water

Sewer — wastewater treatment plants, or Publicly Owned Treatment Works (POTWs)
Flood Control — charges or fees for stormwater or flood controls

Income Categories — 10 household income categories as reported by the US Census, (i.e.,
$10,000 or less; 10,001 to 14,999; 15,000 to 24,999; 25,000 to 34,999; 35,000 to 49,999;
50,000 to 74,999; 75,000 to 99,999; 100,000 to 149,999; 150,000 to 199,999; and, 200,000
plus).

Poverty Penalty — the disproportionate cost for public water services and federal/state
mandates that are borne by lower median income households, {e.g., poverty, low, moderate
and fixed income populations). In the case of the tables included in this report the Poverty
Penalty quantifies the difference between EPA’s expectation that 4.5% of Median
Household Income is atfordable versus 4.5% of actual income.

Interim Results

San Gabriel Valley communities sponsored, with the USCM-MWC, a survey of cities that
asked participating communities to provide basic information on public water costs. The
information appearing in this interim report uses the survey data in combination with readily
available information from the US Census to generate current (or cumulative) costs. A key
to interpret the information for each city is found at the end of the report in Table B.
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CALCULATING COMPLIANCE BASED RATE
INCREMENTS

This key is set to the Bell Gardens, CA Fiscal Impact Table. It explains where the data come
from (the Census and the City) and how it is analyzed to determine fiscal impact across
household income distributions. Each column is described below. Note: Columns A through
E, rows 1 through 4 represent some summary metrics reported by census.gov.

Financial Impact as a Percent of Actual Household Income

Column

1.

Data are provided in 10 categories of income brackets by the Census in Census.gov
and the dropdown box in Quick Facts (and the selection of place), (rows 5 through
23).

. The income brackets in column 1 are modified in column 2 to represent the mid-

point of income for that bracket, with the exception of the lowest and highest income
categories. The $10,000 income category is represented as $10,000 for all
houscholds, but we recognize that not all households will achieve that level of
income. The highest income category is represented by the threshold figure of
$200,000, even though some households may have much higher income. The effect
of the lowest and highest income figure used is conservative in the sense that it
probably under-predicts fiscal burden by a slight amount. The number of households
is reported in this column, and are taken from census.gov Quick Facts.

The percent of households in each income category, derived from dividing the
number of households in column 3 by 9,928 (total number of households).

Census.gov reports that Median Household Income (MHI) in Bell Gardens for the
most recent time period available is $38,272. Thus, $38,272 * 0.02 = $765.44, and
this dollar amount represents how much 2% of MHI is for actual incomes by
household category.

EXAMPLE: column 4, row 15 is 6.12% of annual (actual) income. Calculated as
follows: $765.44 / $12,500 = 6.12%. For comparison, 2% of actual income for
households making $10,000.00 per year is $200.00.

Annual wastewater average costs are reported by Bell Gardens to be $150 per year.
This cost is used to calculate the percent of household income it commands.
Example: column 5, row 16 is 0.75% of annual (actual) income. Calculated as
follows: $150.00 / $20,000.00 = 0.75%.

Annual average water bills for households reported by Bell Gardens, for this time
period, are $627.28. Like column 5, column 6 calculates the percent of household
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income this cost item commands. Example: $627.28 / $10,000.00 = 6.27% (column
6, row 14).

Annual flood control costs per household are reported by Bell Gardens to be
$101.35. Thus, $101.35/ $10,000.00 = 1.01%, (column 7, row 14).

In column 8 we sum the component costs of wastewater ($150.00), water supply
($627.28), and flood control ($101.35) to derive average household total water—
related costs = $878.63. This figure was divided by household income by category to
determine what percent of actual household income it is. Example: $878.63 /
$12,500.00 = 7.03%.

Interpretation — 8% of Bell Gardens households spend, on average, 7.03% of their
income for water/wastewater/flood control each year.

Cumulatively, about 64% of Bell Gardens households are already spending 2.07% or
more of their actual income for current water-related costs. (Add column 4 rows 14
through 18 = 63.47%, and compare to any given affordability threshold).

To calculate the dollar amount of spending, choose an income category:

Example: Households with annual income of $10,000.00 are, on average, spending
$878.63 a year for water/wastewater/flood control. Two percent of actual income for
this household income category is $200. Thus, if you compare spending actual to
MHI income, these households are paying $678.63 over their actual 2% of income.
There are 643 households in this category, so, 643 * $678.63 = $436,359.00, and this
amount demonstrates how much current charges and fees are derived from
households in any income category. These figures can be compared to any
affordability threshold to gauge financial burden on the residential rate payers.

Financial Impact in Dollars for Households and Income Categories

Column

1.

Data are provided in 10 categories of income brackets by the Census in Census.gov
and the dropdown box in Quick Facts (and the selection of place), (rows 5 through
23).

The income brackets in column 1 are modified in column 2 to represent the mid-
point of income for that bracket, with the exception of the lowest and highest income
categories. The $10,000 income category is represented as $10,000 for all
households, but we recognize that not all households will achieve that level of
income. The highest income category is represented by the threshold figure of
$200,000, even though some households may have much higher income. The effect
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of the lowest and highest income figure used is conservative in the sense that it
probably under-predicts fiscal burden by a slight amount.

. The number of households is reported in column 3, and is taken from census.gov
Quick Facts.

. In column 4 we sum the component costs of wastewater ($150.00), water supply
($627.28), and flood control ($101.35) to derive average houschold total water—
related costs = $878.63. This figure was divided by housechold income by category to
determine what percent of actual household income it is. Example: $878.63 /
$12,500.00 = 7.03%.

. Column § introduces the EPA affordability threshold of 4.5% of MHI, but calculates
4.5% of actual income instead. This is calculated to represent what EPA considers
affordable for residential users.

. Column 6 calculates the difference between 4.5% of actual income and how much

households are currently spending on public water. Thus, the lowest income group in
Bell Gardens has annual actual income up to $10,000, and 4.5% of that income is
estimated to be $450. The current all-in public water costs are $878.63, so by
subtraction we estimate that holding those houscholds to a 4.5% of MHI results in
that household spending $428.63 more per year than if it was based on actual versus
median income.

. Column 7 exhibits the amount of money spent by all of the households within an
income category in excess of 4.5% of actual income. Example: $428.63 excess per
household * 643 households in this income category in Bell Gardens = $275,609 per
year.

. Column 8 exhibits the household income categories and how much they spend in
excess of 4.5% of actual income over a 10 year period.
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AU 18 2014

OFFICE OF CONGRESSIONAL
AND INTERGOVERNMENTAL RELATIONS

The Honorable Timothy Bishop

Ranking Member

Subcommittee on Water Resources and Environment
Committee on Transportation and Infrastructure
House of Representatives

Washington, DC 20515

Dear Congressman Bishop:

Thank you for your July 28, 2014, letter requesting responses to questions for the record following the
July 24, 2014, hearing before the Subcommittee titled *Integrated Planning and Permitting Framework:
An Opportunity for EPA to Provide Communities with Flexibility to Make Smart Investments in Water
Quality.”

The responses to your questions are provided in the enclosures. Again, thank you for your letter. If you

have further questions, please contact me or your staff may contact Greg Spraul in the EPA’s Office of
Congressional and Intergovernmental Relations at spraul greg@epa.gov or 202-564-0255.

Sincerely,

S

Laura Vaught
Associate Administrator

Enclosures

Internet Address (URL) « hitp:/fwww.epa.gov
Recycled/Recyciable « Printed with Vegetabis Oll Basad Inks on Paper 50% P

content)
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Enclosure A

U.S. Environmental Protection Agency
Resp to Questions from Congresswoman Napolitano
Subcommittee on Water Resources and Environment
July 24, 2014 hearing titled "Integrated Planning and Permitting Framework: An Opportunity

for EPA to Provide Communities with Flexibility to Make Smart Investments in Water Quality”

Question 1. In your statement you mention that the EPA is, "encouraged that a number of
communities have expressed interest in developing an integrated plan”. Can you please provide a
list of communities who have stated their intention to submit an Integrated Planning Framework
and the status of each of these submissions?

Response: Enclosure B provides a list of communities that have expressed interest in developing an
integrated plan that would have elements incorporated into a permit. This includes all of the
communities that applied for technical assistance that the EPA will be awarding to five communities this
fall to foster inclusion of Integrated Planning elements into permits, as well as other communities that
we are aware of who are looking to pursue this path.

In addition, there are also two entered consent decrees that specifically provide for the development of
an Integrated Plan, Seattle and King County, WA. Both of these decrees have provisions that allow the
permittee to develop an Integrated Plan within five years, recognizing that it can be a time consuming
effort. Should the Integrated Plan suggest changes to the consent decree, they may then request
modifications to accommodate a more integrated approach. What has been more common, is that the
EPA and a permittee will negotiate consent decree or administrative order requirements in such a way as
to embody an integrated planning approach without the formal inclusion of a separate Integrated Plan.
Enclosure C includes a list of communities with consent decrees where the EPA believes that Integrated
Planning approaches have been embodied in our agreements, typically without a separate Integrated
Plan document being attached.

Question 2. There seems to be a disconnect between EPA Headquarters and the Regions on
Implementing Integrated Planning and Green Infrastructure. Do you believe the Regions are
resisting implementing the policy and what is needed to encourage it?

Response: The EPA is committed to the Integrated Planning approach. The agency’s Integrated
Municipal Stormwater and Wastewater Planning Approach Framework guides the regions and
headquarters, and regions have been directed to work with our state partners to facilitate the Integrated
Planning approach. The EPA does not believe that a disconnect on implementation of Integrated
Planning exists between headquarters and the regional offices, as illustrated by the regions’ continued
involvement and support of the development and implementation of Integrated Planning and green
infrastructure efforts noted in Enclosures B and C. In addition, headquarters staff continue to be heavily
involved in negotiating municipal consent decrees, particularly where a municipality has asked to
incorporate Integrated Planning and/or green infrastructure elements.
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Enclosure B

U.S. Environmental Protection Agency
Responses to Questions from Congresswoman Napolitano
Subcommittee on Water Resources and Environment

July 24, 2014 hearing titled "Integrated Planning and Permitting Framework: An Opportunity
for EPA to Provide Communities with Flexibility to Make Smart Investments in Water Quality"”

1. Municipalities that submitted a letter of interest seeking technical support to develop and
implement an integrated planning approach under the Clean Water Act (The EPA intends to
provide assistance to five communities):

*® & & & & 5 5 T 2 & S @ B B & O S & S P 5 "B T 6 " B OE

City of Chicopee, MA

City of Worcester, MA / Blackstone Water Pollution Abatement District
Town of Durham, NH / University of New Hampshire
City of Portland, ME

City of Burlington, VT

City of Newark, NJ

Onondaga County, NY

City of Pittsburgh, PA

City of Frankfort, KY

Treasure Coast Regional Planning Council, FL.

City of North Miami, FL

City of Rockford, IL

City of Akron, OH

City of Lansing, Ml

City of Springfield, MO / Greene County, MO

City of Peculiar, MO

Fairfield, A

Paysen City Corporation, UT

Magna Water District / Salt Lake County, UT
Chippewa Cree Tribe, MT

City of Apache Junction, AZ

Commonwealth of the Northern Mariana Islands

City of Santa Maria, CA

City of Los Angeles, CA

Victor Valley Wastewater Reclamation Authority, CA
City of Oxnard, CA

City of San Diego, CA

Clean Water Services, OR

2. Municipalities that have shown an interest in having the Integrated Planning approach be used to
support Clean Water Act permit development (in addition to municipalities listed above that
submitted a letter of interest seeking technical support):
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Springfield, MA

Gloucester, MA

WISE (Water Integration for the Squamscott-Exeter) includes the towns of Exeter,
Stratham and Newfield, all in NH.

Richmond, VA

Cherokee, OK

Lawrence, KS

Boonville, MO

Park City, UT

Spokane, WA
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Enclosure C

U.S. Environmental Protection Agency
Responses to Questions from Congresswoman Napolitano
Subcommittee on Water Resources and Environment

July 24, 2014 hearing titled "Integrated Planning and Permitting Framework: An

Opportunity for EPA to Provide Communities with Flexibility to Make Smart Investments

in Water Quality”

Municipal settlements that incorporated Integrated Planning elements:

Boston Water & Sewer Commission, MA (2012)

Fitchburg, MA (entered FY2013)

Philadelphia, PA (2012 Administrative Order for Compliance)
Hampton Roads Sanitation District, VA (amended existing Consent Decree FY13)
Atlanta, GA (Consent Decree amendment, entered 2012)

Chattanooga, TN (entered FY13)

MWRD (Chicago), IL (entered FY14)

New Orleans, LA (existing Consent Decree - amendment lodged FY14)
Kansas City, KS (entered FY13)

Seattle, WA (lodged FY13)

King County, WA (lodged FY13)
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