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September 25, 2015

SUMMARY OF SUBJECT MIATTER

TO: Members, Subcommittee on Water Resources and Environment
FROM: Statt, Subcommittee on Water Resources and Environment
RE: Hearing on “The Great Lakes Restoration Initiative: A Review of the Progress

and Challenges in Restoring the Great Lakes™

On Wednesday, September 30, 2013, at 10:00 a.m. in 2167 Rayburn House Office
Building, the Subcommittee on Water Resources and Environment will meet to receive
testimony on “The Great Lakes Restoration Initiative: A Review of the Progress and Challenges
in Restoring the Great Lakes.” Witnesses will include representatives from the Environmental
Protection Agency (EPA), the Natural Resources Conservation Service, the Government
Accountability Office {GAO), the U.S. Conference of Mayors, the Great Lakes Commission, the
Great Lakes Metro Chambers Coalition, the Ohlo Agribusiness Association, and the Healing Our
Waters-Great Lakes Coalition.

BACKGROUND

Millions of people in the United States and Canada depend on the Great Lakes — the
targest system of freshwater in the world — as a source of drinking water, recreation, and
economic livelthood. The Great Lakes Basin has been vulnerable to the effects of toxic ami other
pollutants as a result of industrial, agricultural, and residential development.

The Great Lakes Basin includes parts of the states of Minnesota, Wisconsin, Hiinots,
Indiana, Ohio, Pennsylvania, and New York, all of the State of Michigan, and part of Ontario,
Canada. Over 33 million people live in the Great Lakes Basin, representing one tenth of the U.S.
poputation and one quarter of the Canadian population. The Great Lakes hold 18 percent of the
world’s fresh water supply and 90 percent of the U.S. fresh water supply.
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Over the past 200 years, the Great Lakes region has undergone significant development.
Some of the industries include mining. steel, machine tools, and automobile manufacturing.
Agriculture is also a significant component of the regional cconomy. The Great Lakes system
provides convenient waterways for the movement of goods, is the source of drinking water for
millions, supplies process and cooling water for industrial uses, and is used to generate
hydroelectric power.

In addition, the Great Lakes provide significant recreational benefits, including
sightsceing, fishing, boating, and swimming. According to a study authorized by Congress and
cartied out by the U.S. Army Corps of Engineers in partnership with the Great Lakes
Commission, one-third of all U.S.-registered recreational boats are in the Great Lakes, resulting
in $34.6 billion annually in economic activity and 244,000 jobs. Nearly $18 billion in fishing,
hunting, and wildlife watching occurs annually in the Great Lakes region, according to the U.S.
Fish and Wildlife Service.

Industrialization and development have had a significant impact on the Great Lakes
ecosystem. The Great Lakes are particularly vulnerable to contamination because outflow rates
from most of the Lakes are very slow: Lake Superior retains water for 173 years, Lake Michigan
for 62 years, and Lake Huron for 31 years. Lake Erie. the shallowest of the Lakes, has the
shortest water retention, at 2.7 years. Lakes with low outflow rates do not flush pollutants
quickly. As a result, some pollutants discharged into the Great Lakes settle into the sediments at
the bottom of the Lakes.

Non-indigenous specics and excessive nutrients from a variety of sources have greatly
impacted the Great Lakes ecosystem. More than 180 invasive aguatic species have become
established in the Great Lakes, some of which have caused extensive ecological and economic
damage. In the 1950s, the sca lamprey was introduced unintentionally into the Lakes and
decimated trout fisheries. In the 1960s. excessive growth of algac in portions of the Lakes led to
a decline in oxygen levels and excessive phosphorus (nutrient) loadings were identified as the
primary cause of this problem. More recently, in 2014, Toledo, Ohio implemented a drinking
water ban that affected 500.000 people due to a harmful algal bloom caused in part by excessive
nutrient runoff. Decades of industrial activity in the region left a legacy of polychlorinated
biphenyl (PCB) and other contamination in sediments that make up the beds of many of the
rivers and harbors in the Great Lakes. While efforts have been made to address these problems.
they remain serious concerns.

GREAT LAKES RESTORATION INITIATIVE (GLRI)

In 2004, Executive Order 13340 was issued. creating the Great Lakes Interagency Task
Force (Task Force). Chaired by the Administrator of the EPA. the Task Foree is made up of
senior officials from EPA_ nine federal depariments (the Departments of Agriculiure. Commerce.
Defense, Health and Human Services. Homeland Security, Housing and Urban Development. the
Interior, State, and Transportation), and the Council on Environmental Quality. The Task Force
was established to address nationally signiticant environmental and natural resource issues
involving the Great Lakes. In addition to the Task Force. the Great Lakes Regional Working
Group (Regional Working Group) was also established and is composed of the appropriate
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regional administrator or director with programmatic responsibility for the Great Lakes system
for each agency represented on the Task Foree.

In 2010, the Great Lakes Restoration Initiative (GLR1) was established to provide
additional resources toward critical long-term goals for the Great Lakes ecosystem, and its
progress is overseen by the Task Force. Task Force agencies conduct work themselves or
through agreements with state, local. or tribal government entities, nongovernmental
organizations. academic institutions, or other entities.

During the first phase of the GLRI Action Plan, for Fiscal Years 2010 through 2014,
GLRI resources supplemented agency budgets to fund over 2,000 projects to improve water
quality, protect and restore native habitat and species, prevent and control invasive species and
address other Great Lakes environmental problems. GLRI resources have also been used to
double the acreage enrolled in agricultural conservation programs in watersheds where
phosphorus runoff contributes to harmful algal blooms in western Lake Erie. Saginaw Bay and
Green Bay. Five Task Force agencies (EPA, Fish and Wildlife Service, National Oceanic and
Atmospheric Administration, Natural Resources Conservation Service, and the U.S. Army Corps
of Enginecrs) received 85 percent of GLRI funds made available in Fiscal Years 2010 through
2014,

The EPA transfers GLRI funds to other federal agencies in support of the program. These
funds are intended to supplement — not supplant — other agency funding. Each Task Force agency
then uses the funds to carry out GLRI work itself, or awards funds to recipients through financial
agreements, such as grants or contracts.

The second phasc of the GLRI Actton Plan is for Fiscal Years 2015 through 2019 and
consists of five major focus areas: (1) Toxic Substances and Areas of Concern, (2) Invasive
Species. (3) Nearshore Health and Nonpoint Source Poiltution, {4) Habitat and Wildlife
Protection and Restoration, and (5) Accountability, Education, Monitoring, Evaluation,
Communication and Partnerships (Foundations for Future Restoration Actions). Each of the five
focus areas has specific objectives, commitments. and measurcs of progress that are clearly
identified within the Action Plan.

The Toxic Substances and Areas of Concern Focus Area has the objectives of
remediating. restoring, and delisting Areas Of Concern (AOCs) and increasing knowledge about
contaminants in the fish and wildlife of the Great Lakes. AOCs are locations that have
experienced environmental degradation that results in an impairment of the area’s ability to
support aquatic life. The objectives of the Invasive Species Focus Area are to prevent new
introductions of invasive species. control established invasive species, and develop invasive
species control technologies and refine management techniques. The Nonpoint Source Poltution
Impacts on Nearshore Health Focus Arca aims to reduce nutrient loads from agricultural
watersheds and reduce untreated runoff from urban watersheds, while the Habitats and Species
Focus Area aims to protect. restore. and enhance habitats to help sustain healthy populations of
native species and maintain, restore. and enhance populations of native species. The Foundations
for Future Restoration Actions Focus Area was not previously addressed in the first GLRI Action
Plan. The objectives of this new focus area are to ensure climate resiliency of GLRI-funded



X

projects, cducate the next generation about the Great Lakes ecosystem, and implement a science-
based adaptive management approach for GLRIL

The President’s budget for FY 2016 requested $250 million for GLRI activities, $50
million less than the enacted FY 2015 level of $300 million.

GAO REPORT

In 2013, the GAO reviewed and reported on the implementation of the GLRI and
methods to assess GLRI progress, among other things. GAO concluded that EPA and the Task
Force agencies have made strides but face significant challenges in ensuring the future success of
the GLRI. Among other things, GAO found that information in the Great Lakes Accountability
System (GLAS), the GLRI's system for monitoring and reporting on GLRI progress. may not be
complete and may prevent EPA from producing sufficiently comprehensive or useful
assessments of GLRI progress. GAQO also found that quantifying overall Great Lakes restoration
is difficult and that it is often impossible to link specific environmental changes to specific
projects or programs.

In July 2015, GAO released a second report on the GLRI, reviewing the manner in which
GLRI funds have been used since the program’s initiation. The report examined the (1) amount
of federal funds made available for the GLRI and expended for projects, (2) process the Task
Force used to identify GLRI work and funding, and (3) information available about GLRI project
activities and results.

According to GAQO’s 2015 report, in Fiscal Years 2010 through 2014, Congress provided
$1.68 billion for the GLRI As of January 2015, $1.15 billion had been expended on 2,123
projects — about 68 percent of available funds. The Task Force agencies have not expended all of
the funds made available for the GLRI for several reasons, chief among them being that many
projects take several years to complete. GLRI funds are available for obligation for the fiscal
year the appropriation was made, and the successive fiscal year. After these two fiscal years of
availability, GLRI funds can be used for seven additional years in order to adjust these
obligations in the event that events, such as extreme weather, cause a project to he completed
later than planned.

In addition to GLRI funds. federal agencies can receive budget authority to obligate and
expend funds that contribute to the overall restoration of the Great Lakes. Federal agencies have
expended other funds on Great Lakes restoration activities such as reducing atmospheric
deposition and controlling the gencration. transportation, storage, and disposal of hazardous
wastes. GAO found that, while EPA has data on the amounts of GLRI funds atlocated, obligated.
and expended. data on other funds received, obligated, and expended by federal agencies for
Great Lakes restoration activities are not easily available for comparison. Budget crosscut reports
prepared by the Office of Management and Budget have not identified federal agencies’
obligations and expenditures for Great Lakes restoration activities. as required by recent
appropriations laws. Information on obligations and expenditures on other Great Lakes
restoration activities could be valuable to Congressional decision makers even several years
later. Without this information it is not possible for decision makers to view GLRI funding in the
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context of the funding of overafl Great Lakes restoration activities, because information on such
activities would only be available from each agency. making less information readily available
for Congressional oversight.

The GAO's 2015 report examined 19 projects funded through the GLRI and carried out
by government agencies, nongovernmental organizations, and academic institutions to identify
the activities GLRI funds were spent on and the results that were achieved.

The projects examined range from environmental education initiatives to habitat
assessment, modeling, and restoration, to soil erosion and sediment control, to green
infrastructure plans. At the time of the review, 16 of the 19 projects had been completed and
three projects were ongoing.

GAO reported that the projects studied contributed to Great Lakes restoration efforts in a
variety of ways, including — but not limited to — improving the ability of ecosystems to act as
buffers to watersheds by reducing runoff, using climate simulations to explain how nutrients
enter the Great Lakes, developing trapping technologies and protocols for invasive species in
Great Lakes tributaries, reducing the loss of sediments and nutrients, engaging teachers in
comprehensive environmental education training, and building a commitment to stewardship
among residents of the Great Lakes Basin.

GAO also found that some of the monitoring and reporting data in the GLAS database is
inaccurate, in part because EPA did not provide clear guidance on entering certain information
and GLAS did not have data quality controls. GLAS limited users to reporting progress using a
single measure, while GLRI projects may directly address multiple measures. This prevented
EPA from collecting and reporting complete progress information on each of the measures
addressed by GLRI projects.

GAO recommended in its 2015 report that EPA determine if it should continue using
GLAS or acquire a different system and ensure that the agency develops guidance for entering
data and establishes data quality control activities. EPA took action to address these
recommendations as GAO completed its work on the report. In May 20135, EPA replaced GLAS
with the Environmental Accomplishments in the Great Lakes (EAGL) information system. The
new system was accompanied by guidance on information entry and plans to establish data
control activities for ensuring reliability of the new system. GAO reviewed the actions taken by
EPA and determined that the recommendations had been addressed. As a result, GAO removed
the recommendations from the final report. GAQ had no additional recommendations in the final
report.

CHALLENGES

According to an August 2015 letter from the board of directors of the Great Lakes
Commission (Commission) to the Administrator of the EPA, Gina McCarthy, one of the main
chatlenges being faced by the GLRI is insufficient coordination and consultation with the states.
The Commission believes that a symptom of this issuc is imited funding to the states from the
GLRI to support the increasing volume of Great Lakes work that has become the responsibility

L
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of the states. In addition, the Commission indicates that there are some concerns that available
GLRI funds are not always given to projects that appropriately address the objectives of the
GLRI Focus Areas.

According to the Commission, the states are more than just stakeholders — they have
sovereign authorities and regulatory responsibilities for the Great Lakes. The states are called on
to support, coordinate, permit and sometimes manage GLRI projects underway within their
Jjurisdiction, even when they are not directly receiving funds to implement these activities.

Some initial suggestions put forward by the Commission to alleviate these concerns
related to the federal-state partnership include more regular, collective consultation between the
states and federal agencies; participation of state representatives on the Regional Working Group
or creation of a state subgroup; and annual state-specific meetings with federal agencies to
identify and coordinate investments within their jurisdiction, as currently done to support state
programs to address the AOCs.

Restoration will be a long-term effort and, in the meantime, environmental and public
health problems persist in the Great Lakes ccosystem.

WITNESSES

Panel |
Mr. Chris Korleski
Director, Great Lakes National Program Office
U.S. Environmental Protection Agency
Chicago. lllinois

Mr. Jose Alfredo Gomez
Director, Natural Resources and Environment
LS. Government Accountability Office
Washington, D.C.

Mr. Tony Kramer
Acting Regional Conservationist, Northeast Region
Natural Resource Conservation Service
Washington, D.C.

Panel 1]
Mr. Jon W, Allan

Acting Chair
Great Lakes Commission
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The Honorable John Dickert
Mayor of the City of Racine
Racine, Wisconsin

Mr. Ed Wolking, Jr.
Executive Director
Great Lakes Metro Chambers Coalition

Mr. Douglas Busdeker
Director
Ohio Agribusiness Association

Mr. Chad Lord
Policy Director
Healing Our Waters-Great Lakes Coalition






THE GREAT LAKES RESTORATION INITIA-
TIVE: A REVIEW OF THE PROGRESS AND
CHALLENGES IN RESTORING THE GREAT
LAKES

WEDNESDAY, SEPTEMBER 30, 2015

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON WATER RESOURCES AND
ENVIRONMENT,
COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m., in room
2156, Rayburn House Office Building, Hon. Bob Gibbs (Chairman
of the subcommittee) presiding.

Mr. GiBBS. Good morning. The Subcommittee on Water Re-
sources and Environment will come to order.

We welcome our panels. We have two panels today, but we will
first have some opening remarks.

The hearing today is about the Great Lakes Restoration Initia-
tivle{. It’s a review of progress and challenges in restoring the Great
Lakes.

The Great Lakes, of course, are a vital source for both the United
States and Canada to move goods; supply drinking water for indus-
trial and agricultural purposes, a source of hydroelectric power,
and swimming and other recreational activities.

But the industrialization and development of the Great Lakes
over the past 200 years has had an impact on water quality in the
Great Lakes.

The Great Lakes are a high priority to our Members from Min-
nesota, Wisconsin, Michigan, Illinois, Indiana, Ohio, Pennsylvania
and New York, particularly in those districts that border the lakes.
However, the Great Lakes are also important to our entire Nation.

The Great Lakes are the largest surface freshwater system on
the earth, with 6 quadrillion gallons of water. The Great Lakes ac-
count for approximately 20 percent of the world’s freshwater supply
and approximately 90 percent of the U.S. freshwater supply.

Thirty-five million people live in the Great Lakes region, rep-
resenting roughly one-tenth of the U.S. population and one-quarter
of the Canadian population. The lakes are the primary water sup-
ply for most of these people.

The Great Lakes constitute the largest inland water transpor-
tation system in the world, and have played an important role in
the economic development of both the United States and Canada.
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According to some estimates, the Great Lakes help support more
than $200 billion a year in economic activity in the region, and con-
tribute nearly a quarter of the Nation’s exports and 27 percent of
the U.S. gross domestic product. Over 200 million tons of cargo are
shipped annually through the Great Lakes.

The Great Lakes present a unique environmental challenge. Leg-
acy issues, including the buildup of toxic substances in lake sedi-
ments in areas of concern, and the introduction of invasive plant
and animal species, are impacting the Great Lakes. More than 180
invasive aquatic species have become established in the Great
Lakes, including at least 25 major nonnative species of fish and
zebra mussels, which invade and clog water intake pipes, costing
water and electric generating utilities $100 million to $400 million
a year in prevention and remediation efforts.

Efforts to improve the Great Lakes water quality and restore the
health of the Great Lakes ecosystem are proceeding through coop-
erative efforts with Canada as well as through the efforts of nu-
merous Federal, State, tribal, local, and private parties.

The EPA [Environmental Protection Agency], Army Corps of En-
gineers, Fish and Wildlife Service, the National Oceanic and At-
mospheric Administration, the U.S. Geological Survey, the Natural
Resources Conservation Service, the Great Lakes States, local com-
munities, industry, and other parties all are involved. With so
many parties involved in trying to restore the Great Lakes, coordi-
nation of the effort can be difficult.

To improve coordination, in 2004, the President signed an Execu-
tive order creating the Great Lakes Interagency Task Force. The
Executive order called for the development of outcome-based goals
like cleaner water, sustainable fisheries, and system biodiversity,
and called on the task force to ensure Federal efforts are coordi-
nated and target measurable results.

The task force, under the lead of EPA, brings together 11 Federal
agencies responsible for administering more than 140 different pro-
grams in the Great Lakes region, to provide strategic direction on
Federal policy, priorities, and programs for restoring the Great
Lakes.

Congress has enacted more than 30 Federal laws specifically fo-
cused on Great Lakes restoration and there are currently more
than 200 programs that provide funding and resources to Great
Lakes States for restoration activities.

In 2010, the task force released an action plan, as part of the
new Great Lakes Restoration Initiative, to accelerate efforts to pro-
tect and restore the Great Lakes. More than 2,000 projects have
been funded to date through the first action plan.

In September 2014, the Federal agencies released an updated ac-
tion plan II, which summarizes the actions that the Federal agen-
cies plan to implement during fiscal years 2015 through 2019,
using Great Lakes Restoration Initiative funding.

This action plan aims to strategically target the five biggest
threats to the Great Lakes ecosystem and to accelerate progress to-
ward long-term goals. The five focus areas in summary include:
toxic substances, invasive species, nonpoint source pollution, habi-
tat restoration, and accountability and education.



3

Since the beginning of the Great Lakes Restoration Initiative,
there has been a concern voiced by some that restoration activities
have slowed or even been halted due to a lack of coordination
among the Federal agencies that encompass the task force. Other
critiques include a lack of communication between the Federal task
force and their partners in State governments.

In response to my requests, the Government Accountability Of-
fice conducted a review of Great Lakes Restoration Initiative imple-
mentation and prepared reports of its findings in 2013 and July of
this year.

Our colleague, Congressman David Joyce, introduced H.R. 223 to
amend the Great Lakes program provisions under section 118 of
the Clean Water Act to formally authorize the Great Lakes Res-
toration Initiative for 5 years, and to carry out projects and activi-
ties for Great Lakes protection and restoration.

Under this legislation, the Environmental Protection Agency is to
collaborate with other Federal partners, including the Great Lakes
Interagency Task Force, to select the best combination of projects
and activities for Great Lakes protection and restoration.

This hearing today is intended to review the progress of the
Great Lakes Restoration Initiative and to hear from witnesses on
the implementation of the GLRI program and the types of improve-
ments that need to be made to the program.

I look forward to hearing from the witnesses, and at this time
I recognize my ranking member from California, Mrs. Napolitano.

Mrs. NAPOLITANO. Thank you, Chairman Gibbs, for today’s hear-
ing on the Great Lakes Restoration Initiative, and thus providing
the subcommittee with a chance to review the progress made in the
restoration of one of our Nation’s greatest resources, the Great
Lakes.

Welcome to our witnesses and I look forward to hearing your tes-
timony and to engaging dialogue on this very successful program.

The Great Lakes Restoration Initiative, known as GLRI, was or-
ganized in 2010 to coordinate the multitude of efforts already un-
derway to protect and restore the Great Lakes, the world’s largest
system of fresh surface water and the source of drinking water for
over 40 million Americans.

As we can imagine, the economic importance of the Great Lakes
to the country cannot be overstated. The 4.3 million recreational
boats registered in the Great Lakes alone create nearly $16 billion
in economic activities each year. That supports 107,000 jobs annu-
ally.

Specifically, the program was created to clean up toxins and ad-
dress areas of concern, combat invasive species, of which I am very
interested in how you combat the quagga mussel issue because
that’s California’s biggest issue and some of the Western States; to
protect watersheds from pollutant latent runoff; restore wetlands
and track progress; education, especially on invasive species, I
think; and collaboration with strategic partners, including State
and local governments and other stakeholders.

During the first 5 years of this program, $1.68 billion of Federal
funding was allocated to over 2,100 projects that were implemented
to improve water quality, control or eradicate harmful, invasive
species, and restore valuable ecosystems.
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In that time and because of Federal support, the Great Lakes
Restoration Initiative has enjoyed the following accomplishments:

Five areas of concern have been removed from the list of con-
taminated areas.

Forty-two beneficial use impairments in 17 areas of concern were
removed.

Target level control populations have been reached for multiple
invasive species, including the bighead carp, sea lamprey, and em-
erald ash borer. Interesting.

Federal and State local partners increased the number of acres
of farmland enrolled in agricultural conservation programs in pri-
ority watersheds by more than 80 percent.

More than 100,000 acres of wetlands and 48,000 acres of coastal,
upland and island habitat are now protected.

While much more work remains to be done, these are demon-
strable successes, and I commend today’s witnesses for their dedi-
cation to the success of this program.

In September 2013, GAO [U.S. Government Accountability Of-
fice] released a report recommending EPA develop a more com-
prehensive and useful progress assessment tool for demonstrating
the program’s accomplishment. Understand that we look at some
of these things, and we want to understand it and not have to ask
questions about what does it mean.

GAO found that the GLRI monitoring system at the time may
have been deficient, but also found as GAO and others have noted
that quantifying overall restoration progress in the Great Lakes is
a very difficult task and that it’s often impossible to link specific
environmental changes to specific programs or projects, which some
are long term.

Again, earlier this year the GAO concluded an extensive study of
the use of these funds. It examined the amount of the funds avail-
able for projects and processes used by GLRI to identify projects
and the GLRI’s reporting tools.

I am very pleased to say that EPA took action to address—thank
you very much—the recommendations made by the draft GAO re-
port prior to the release of the report and, in doing so, established
a new system for entering data and created new data control meth-
ods.

Having undertaken these efforts, EPA and its partners will be
better able to track and demonstrate the success of the program.

So in the 5 short years since this program’s inception, commu-
nities throughout the Great Lakes region have enjoyed measurable
results that have made a difference in the lives of their citizens
and their economy.

One might ask what has made the difference, and to answer this
question, I point to the GAO report published in September 2004,
which found that the lack of clearly defined organizational leader-
ship posed a major obstacle and that coordinating existing restora-
tion efforts across the many participating organizations was a sig-
nificant challenge.

So we need to be able to address that so that we can understand
it when we are able to go through and look at what improvements
and what challenges have been addressed.
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I would argue that today you have overcome these challenges.
Simply put, this is one of the most influential, coordinated inter-
agency efforts in the country and stands as an example of what we
can achieve when multiple partners agree, work together toward a
common goal, politics aside.

Again, I welcome our witnesses and thank you for your testi-
mony.

And, Mr. Chairman, I yield back.

Mr. GiBBs. Thanks.

Before I recognize our witnesses, we have a little bit of house-
keeping. I ask unanimous consent that the hearing record be kept
open for 30 days after this hearing in order to accept written testi-
mony for the hearing record. Is there objection?

[No response.]

Mr. GiBBs. Without objection, so ordered.

I also ask unanimous consent that written testimony submitted
on behalf of the following parties be included in this hearing
record: David Ullrich, executive director of the Great Lakes and St.
Lawrence Cities Initiative; Clarence Anthony, the CEO and execu-
tive director of the National League of Cities; Matthew Chase, the
executive director of the National Association of Counties; Tom
Cochran, the CEO and executive director of the U.S. Conference of
Mayors; Joanna Turner, the executive director of the National As-
sociation of Regional Councils; Tracy Mehan, the executive director
for government affairs for the American Water Works Association;
John Hall, the executive director of the Center for Regulatory Rea-
sonableness; Christopher Rissetto, general counsel for the Center
for Regulatory Reasonableness; and Adam Krantz, the CEO of the
National Association of Clean Water Agencies.

Is there objection?

[No response.]

Mr. GiBBs. Without objection, so ordered.

Today we have two panels. Our first panel is Mr. Chris Korleski.
He is the Director of the Great Lakes National Program Office, the
U.S. Environmental Protection Agency in Chicago, and also a
former director of the Ohio EPA when I was in the legislature.

We also have Mr. Jose Gémez. He is the Director of Natural Re-
sources and Environment of the U.S. Government Accountability
Office in Washington, DC.

And Mr. Tony Kramer, who is the Acting Regional Conserva-
tionist for the Northeast region of the National Resources Con-
servation Service in Washington, DC.

Welcome, panelists, and Mr. Korleski, the floor is yours.

And pull it up closer. In this room sometimes it is hard to hear.

TESTIMONY OF CHRIS KORLESKI, DIRECTOR, GREAT LAKES
NATIONAL PROGRAM OFFICE, U.S. ENVIRONMENTAL PRO-
TECTION AGENCY; JOSE ALFREDO GOMEZ, DIRECTOR, NAT-
URAL RESOURCES AND ENVIRONMENT, U.S. GOVERNMENT
ACCOUNTABILITY OFFICE; AND TONY KRAMER, ACTING RE-
GIONAL CONSERVATIONIST, NORTHEAST REGION, NATURAL
RESOURCES CONSERVATION SERVICE

Mr. KORLESKI. Is the volume OK? Can everyone hear me?
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Well, good morning, Chairman Gibbs, Ranking Member
Napolitano, and members of the subcommittee. My name is Chris
Korleski, and I am pleased to serve as the Director of U.S. EPA’s
Great Lakes National Program Office, or as we call it, GLNPO.

I am very pleased to be here this morning to discuss the remark-
able progress that has been made under the Great Lakes Restora-
tion Initiative, or as we know it, the GLRI.

The GLRI was launched in 2010 to accelerate efforts to protect
and restore the largest system of freshwater in the world—to pro-
vide additional resources to make progress toward the most critical
long-term goals for this important ecosystem.

Since its inception, the GLRI has been a catalyst for unprece-
dented Federal agency coordination to the GLRI Interagency Task
Force and the GLRI Regional Working Group, both of which are led
by EPA. This unprecedented coordination has led to unprecedented
results.

During the first 5 years of the initiative, GLRI resources have
supplemented agency-based budgets to fund over 2,600 projects in
five focus areas.

Focus Area 1, toxic substances in areas of concern. Federal agen-
cies and their partners delisted three areas of concern, what we
call AOCs, and completed all of the physical work that will lead to
the delisting of three additional AOCs. That is a major change from
the 25 years before the initiative when only one AOC was cleaned
up and delisted.

It is our hope that we can keep this momentum going and ulti-
mately achieve the delisting of all the remaining AOCs.

Focus Area 2, invasive species. Federal agencies and their part-
ners engaged in an unprecedented level of activity to prevent new
introductions of invasive species, including Asian carp, into the
Great Lakes ecosystem. Asian carp are a significant threat to the
ecological health of the Great Lakes and its multibillion-dollar
sports fishery, and the GLRI provides support to the Asian Carp
Regional Coordinating Committee to prevent bighead and silver
carp from becoming established in the Great Lakes ecosystem.

To date monitoring has not found any established, self-sustaining
populations of silver or bighead carp in the Great Lakes. Neverthe-
less, the threat of Asian carp entering the Great Lakes continues,
and the Federal partners are eager to continue the work necessary
to keep them out of the Great Lakes.

Focus Area 3, nearshore health and nonpoint source pollution.
Federal agencies and their partners targeted activities to reduce
phosphorus runoff from farmland which contributes to harmful
algal blooms in western Lake Erie, Saginaw Bay, and Green Bay.

Federal agencies used GLRI support to increase the number of
acres of farmland enrolled in agricultural conservation programs in
GLRI priority watersheds by more than 70 percent.

Focus Area 4, habitat and wildlife protection and restoration.
Federal agencies and their partners protected, restored and en-
hanced more than 100,000 acres of wetlands and 48,000 acres of
coastal, upland and island habitat. Over 500 barriers were removed
or bypassed in Great Lakes tributaries enabling access by fish and
other aquatic organisms to over 3,400 additional miles of river.
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These activities have accelerated the restoration of native fish
and wildlife populations to self-sustaining levels.

Focus Area 5, accountability, education, monitoring, evaluation,
communication and partnerships. Maybe you can see why we
changed the name in the next action plan.

Federal agencies and their partners implemented “teach the
teacher” activities and helped science teachers throughout the
basin incorporate Great Lakes-specific material into their class cur-
ricula. But what’s next?

Well, the first 5 years of the GLRI have achieved remarkable
progress. The Federal agencies are already well underway imple-
menting the GLRI Action Plan II, which summarizes the actions
that Federal agencies will implement during fiscal years 2015
through 2019. These actions will build on restoration and protec-
tion work carried out under the first action plan with a continuing
focus on cleaning up AOCs, preventing and controlling invasive
species, reducing nutrient runoff, and restoring habitat.

We have modified Focus Area 5, and while we will continue to
educate educators about the Great Lakes, Focus Area 5 now more
directly incorporates an adaptive management approach into the
GLRTI’s implementation.

It also requires that GLRI projects take into account the need for
resiliency in the face of climate change.

Action plan II is tighter and more focused than action plan I in
large part because it incorporates suggestions for strengthening the
GLRI that were contributed by the Great Lakes Advisory Board,
U.S. EPA Science Advisory Board, GAO, the Congressional Re-
1search Service, States, tribes, municipalities, and the general pub-
ic.

We are committed, devoted to improving the implementation of
the initiative and have recently adopted new budgeting and plan-
ning processes that will provide for a closer working relationship
between Federal agencies and their State and tribal partners to en-
sure that appropriate projects are being prioritized and imple-
mented.

Thank you, Chairman Gibbs, Ranking Member Napolitano, and
members of the committee. I look forward to your questions.

Mr. GiBBs. Thank you.

Mr. Goémez, the floor is yours.

Mr. GOMEZ. Chairman Gibbs, Ranking Member Napolitano, and
members of the subcommittee, good morning. I am pleased to be
here today to discuss our work on the Great Lakes Restoration Ini-
tiative.

The Great Lakes, as can be seen in the screens, is the largest
system of freshwater in the world, and it provides economic and
recreational benefits to millions of people. Decades of industrial
and agricultural activities in the region have left a legacy of con-
tamination.

In addition, more than 180 nonnative species have become estab-
lished in the Great Lakes, some of which have caused extensive ec-
ological and economic damage.

The Great Lakes Restoration Initiative, as has been noted, was
created to accelerate restoration by addressing issues such as water
quality contamination and invasive species that continue to threat-
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en the health of the Great Lakes ecosystem. The restoration is
overseen by the Great Lakes Interagency Task Force and is chaired
by the Environmental Protection Agency.

So my statement today summarizes the results of our two reports
on the topic. I would like to make three key points about the GLRI,
the initiative: first, the funding and monitoring and reporting; two,
the process used to identify restoration work; and, three, informa-
tion available about Great Lakes restoration project activities and
results.

The first point is that nearly all of the $1.68 billion in Federal
funds in fiscal years 2010 to 2014 have been allocated, and as it
can be seen in the next slide, EPA and the task force agencies have
made funding available to a range of recipients. We found that the
Great Lakes Interagency Task Force agencies conduct restoration
work themselves or by awarding funds to recipients through finan-
cial agreements, such as grants, cooperative agreements or con-
tracts.

EPA and the other 10 agencies have since expended $1.15 billion
for over 2,100 projects.

With regard to monitoring and reporting, we found that some in-
formation on restoration projects in EPA’s database is inaccurate
and may not be complete, which may prevent EPA from producing
comprehensive or useful assessments of progress.

We recommended that EPA capture more complete information
on progress, which the agency did. In May of 2015, EPA replaced
its old database with a new information system.

Second, with regards to the process for selecting each agency’s
Great Lakes restoration work, this process has evolved since fiscal
year 2010 to emphasize interagency discussion. Originally, each
agency made its own project and funding decisions in agreement
with the task force.

Now, multiple agency subgroups discuss and decide what work
should be done. In fiscal year 2012, the task force created sub-
groups to discuss and identify work on three priority issues. The
first issue was cleaning up severely degraded locations, called areas
of concern, which we have heard about already.

Number two is preventing and controlling invasive species.

And three is reducing nutrient runoff from agricultural areas.

According to EPA, the focus on priority issues allowed for two
areas of concern, the White Lake and Deer Lake areas in Michigan,
to be targeted for accelerated cleanup. Both were delisted in 2014.

Third, the task force has made some project information avail-
able to Congress and the public in three accomplishment reports
and on its Web site.

In addition, individual agencies collect information on activities
and results, although this information is not collected and reported
by EPA.

Of the 19 projects that we reviewed, 8 reported results directly
linked to restoration, such as improved methods for capturing sea
lamprey, an invasive species that can kill up to 40 pounds of fish
in its lifetime. The remaining 11 reported results that can be indi-
rectly linked to restoration. That is, the results may contribute to
restoration over time.
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In summary, the U.S. has committed enormous resources to re-
store the health of the Great Lakes ecosystem with some progress.
Currently the restoration effort is in a period of transition, as EPA
and the task force agencies are using a new action plan, new sub-
groups to identify work in funding, and a new system to collect in-
formation on projects.

Great Lakes restoration is an ongoing, long-term effort. As such,
it can benefit from continued congressional oversight.

Mr. Chairman, Ranking Member Napolitano, and members of the
subcommittee, this completes my statement. I would be pleased to
answer questions.

Mr. GiBBs. Thank you.

Mr. Kramer, the floor is yours. Welcome.

Mr. KrRAMER. Thank you and good morning. Mr. Chairman,
Ranking Member, and distinguished members of the subcommittee,
thank you for the opportunity to appear before you today to discuss
the Great Lakes Restoration Initiative and the role of the Natural
Resources Conservation Service within the U.S. Department of Ag-
riculture.

At NRCS, we know that voluntary private lands conservation is
making a difference so that producers can sustain highly produc-
tive agriculture while making progress protecting and improving a
Nation’s natural resources. As Acting Regional Conservationist for
the Northeast region, I have the privilege of serving multiple
States, including Ohio and even Michigan.

I was raised on a farm in northwest Ohio and graduated from
the Ohio State University with a bachelor’s degree in agriculture.
I have worked with NRCS in many capacities over 30 years, and
I understand personally the conservation work my agency performs
on private lands.

This is a great time for conservation, and I welcome the oppor-
tunity to share this with you today.

At NRCS, our conservationists work with State and local part-
ners, as well as private organizations to deliver conservation, tech-
nical, and financial assistance to private landowners on a purely
voluntary basis. In fiscal year 2014, NRCS provided technical as-
sistance to over 135,000 customers nationwide to address natural
resource objectives on almost 60 million acres of farm, ranch and
forest land.

NRCS technical and financial assistance is delivered to private
landowners primarily through programs authorized by the Farm
bill, which include the Environmental Quality Incentives Program,
the Conservation Stewardship Program, and the Agricultural Con-
servation Easement Program.

This assistance helps producers plan and implement a variety of
conservation practices, such as cover crops, no-till, removing
invasive species and restoring wetlands.

GLRI complements the significant investment made by NRCS
within the Great Lakes region. Since 2010 and through 2014, GLRI
has provided an additional $106 million in financial and technical
assistance for conservation through the interagency agreement be-
tween NRCS and EPA. This was used to fund over 1,500 contracts
with producers committing to implement conservation practices in



10

over 300,000 acres within the Great Lakes Basin and to provide di-
rect technical assistance to producers and landowners.

NRCS works very closely with partners across the country and
in the Great Lakes to maximize the Federal investment and lever-
age that with non-Federal contributions. Within the context of
GLRI, between fiscal years 2010 and 2014, NRCS has leveraged
about $7 million of the GLRI funds in agreements with partners
to increase the impact of the Federal investment in conservation.

Mr. Chairman and members of the subcommittee, thank you for
this opportunity to appear before you today. Conservation con-
tinues to be a solid investment in our Nation’s future. GLRI and
other NRCS conservation programs and activities supported by
Congress and the administration have demonstrated success to
helping farmers, ranchers and private forest owners achieve their
production and operational goals in balance with nature, with the
natural resource objectives which provide benefits for the rural
communities and the Nation as a whole.

I will be very happy to respond to any of your questions at this
time.

Thank you.

Mr. GiBBs. I thank you.

And I will start out with questions.

First of all, I want to thank Mr. Gémez for the report that we
requested from your office. It was very helpful.

I recognize that the EPA is implementing some of what you men-
tioned and you also mentioned in your report that they imple-
mented a big initiative before the final report came out because of
the draft report, and I want to talk about that just for a minute
and then I will get to another issue.

In your report you talk about sharing future success and the
challenges, and needing the EPA to address the issue. It is about
communication between the different agencies and States. Mr.
Korleski created subgroups from my understanding, the way I read
this, and so hopefully the intent is that the subgroups are working
together, communicating, because what we have heard, and I think
what Mr. Gomez and the study determined, is that one hand did
not know what the other hand was doing.

So do you want to elaborate a little bit about the functioning and
the mechanism going forward with the subgroups?

Mr. KORLESKI. Mr. Chairman, thank you.

Yes, I think what my colleague was referring to is that in the
early years of GLRI there was more of what we would call an allo-
cation approach where each agency would have its own projects
that it would like to do, and then we would get together and talk
about how much money should go to each agency to let them do
their projects.

I am simplifying, but that is the way it worked.

I think come 2011, there was a consensus that, wait a minute;
this is not the best way to do this. This idea of having agencies sort
of saying, “We want to do these projects,” was not we think as good
as saying, “Let us all work together and figure out, looking at that
ecosystem as a whole, what is the work that should be prioritized
without regard to what this agency would like to accomplish or
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what that agency would like to accomplish. What should we as the
GLRI accomplish?” and prioritizing that.

So that is what resulted in, I think, much more of a collaborative
approach. The subgroups were created to focus on what we agreed
were priority areas like AOCs.

Mr. GiBBS. Excuse me. The subgroups would consist of different
agencies, the EPA, NOAA [National Oceanic and Atmospheric Ad-
ministration] and all?

Mr. KORLESKI. So if I understand your question, when I think of
a subgroup, I think of a subgroup within the Regional Working
Group. So the Regional Working Group made up of EPA, NOAA,
the Corps of Engineers. There are representatives from those agen-
cies on those subgroups for, again, AOCs, invasive species, what-
ever it might be.

So that way all of the agencies were focused.

Mr. GiBBs. I think that is a good way to go forward.

Mr. KORLESKI. Yes.

Mr. GiBBs. That was one of the criticisms of the report.

But to take that further, I think the Great Lakes Restoration Ini-
tiative Action Plan for 2015 to 2019 does not include targets to
measure any progress. If the EPA and the task force do not have
targets, how are they going to measure?

You do not have in this new action plan specific targets, goals.
Am I understanding that right?

Mr. KORLESKI. Mr. Chairman, no, there are targets in the action
plan. If T can briefly, in the new action plan, specifically, there are
five focus areas. There are 12 objectives. There are 22 commit-
ments. There are 34 measures of progress, and 10 of those meas-
ures of progress have annual targets where we are actually trying
to hit numbers, for example, the number of AOCs where all of the
work has been completed or the number of BUIs [beneficial use im-
pairments] removed.

So there are most definitely targets and objectives within action
plan II.

Mr. GiBBs. OK. I wanted to ask a question on the algae issue in
western Lake Erie. Can you describe to the subcommittee how the
EPA shows deference to the expertise of other Federal agencies for
funding these activities?

For instance, the EPA recognizes NOAA as the agency with the
expertise related to harmful algal blooms. Why is it important that
that one agency not be given sole discretion over the GLRI activi-
ties?

Mr. KORLESKI. Mr. Chairman, I think a number of the agencies
have expertise in areas pertinent to harmful algal blooms. NOAA,
for example, I think has great expertise in areas, such as satellite
monitoring and monitoring the bloom.

In fact, after the Toledo drinking water crisis in 2014, we very
quickly freed up about $12 million in GLRI funds to devote. For ex-
ample, some of that money went to NOAA so they could improve
their ability to monitor algae and microsystem levels in the Toledo
area. We provided money to USGS [U.S. Geological Survey] to do
more stream monitoring, to measure the amount of phosphorus get-
ting into Lake Erie, which USGS is extremely good at.
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NRCS was provided with additional funds because our colleagues
at NRCS are very good at getting

Mr. GiBBS. My last question I wanted to just go to Mr. Kramer.

What would it take to reduce the amount of nutrients entering
the Great Lakes to prevent the algae blooms that have occurred in
the last few years?

Mr. KRAMER. That is a good question. Eliminating it, I do not
know if that is going to be possible. I think we have an opportunity
here to reduce the impact, maybe the duration.

Just since 2010 to 2013, the GLRI funding that was provided to
NRCS has reduced, we estimate, the nitrogen entering into the
Great Lakes by over 3.5 million pounds and over 600 pounds of
phosphorus.

Now, the algal blooms still develop. There are many other
sources. It is not just agriculture.

Mr. GiBBs. Yes.

Mr. KRAMER. There’s residential. There’s commercial. There’s
what we call legacy phosphorus, which there is phosphorus sitting
in Lake Erie, you know, in the sediment, on the ground or under
the surface, and turbidity, water, air temperature, water depth,
sunlight, all have an impact on whether that comes up.

Mr. GIBBS. Are we noticing more dissolved phosphorus compared
to maybe phosphorus attached to the sediment? Is dissolved phos-
phorus more of an issue than it was in previous years?

Mr. KRAMER. I can’t answer that. I do not know that we have
made that distinction, Congressman.

Mr. GiBBs. OK.

Mr. KRAMER. But we have reduced and we are looking at other
methods and processes. We do know that a lot of the dissolved
phosphorus gets out in the tile.

Mr. GiBBs. Pardon?

Mr. KRAMER. Gets out in the tile, through the farms, and as of
right now Ohio has just with assistance from GLRI funding entered
into agreement with the Ohio Farm Bureau to do demonstration
farms, you know. So there are a lot of different things going on.

Mr. GiBBS. Yes, I know. The Ohio Farm Bureau put up $1 mil-
lion towards that.

Mr. KRAMER. Yes.

Mr. GiBBS. This is my last question before I yield to my ranking
member.

On these programs, can you kind of elaborate, voluntary versus
regulatory, mandatory? You know, what is the best fit? What is the
best way to address this issue?

Mr. KRAMER. Well, for me it is voluntary, at least when it comes
to private landowners, private agricultural farms. I think the vol-
untary approach works.

One good example of why it works, and this is not just in the
Western Lake Erie Basin or the Great Lakes but across the coun-
try, every single one of the programs that NRCS offers is well over-
subscribed. We have backlogs forever.

People want to participate. They want to put conservation on
their ground, and they want some assistance to do that, and we
have shown that it does work.
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Mr. GiBBS. And I will concur with that, being a farmer, and I
would also just in closing say that, you know, farmers drink the
water first.

Mr. KRAMER. That is right.

Mr. GiBBS. I mean, it is on the land because all of their wells are
where they are getting it, and it is just critical. And they want to
do the best for the environment. We have seen that with best man-
agement practices, no-till, and a bunch of things that are hap-
pening.

And my concern has been, especially with the WOTUS rule,
when you come down with a heavy hammer at some point you just
overburden them with redtape and bureaucracy. They will throw
their hands up in the air and they are not going to do what they
would have done voluntarily. I am really concerned with the
WOTUS rule that we can actually go backwards in water quality
with the strides we have made.

So I yield to my ranking member.

Mrs. NAPOLITANO. Thank you, Mr. Chairman.

And on that note, Mr. Kramer, one of the things that a pilot
project in California is looking at is on-site new technology that
might clean the runoff, recycle the runoff right from the farms.

Is there anything being looked at or touted or at least considered
as part of the assistance to the farmers?

Mr. KRAMER. The one thing that we are doing that is not actually
cleaning, but what we called edge of field monitoring, which we
now do within NRCS. That allows, on the farms, they can monitor
the nutrient loads that are coming off that farm.

We have looked at things such as bioreactors and things of that
nature in the ground, subsurface, to clean it, but what you are re-
ferring to I am not aware of, but it is a possibility. We could look
at those different methods and processes, and within NRCS what
we typically do is take a look at something like that. If it provides
merit, we can try it on a pilot basis.

Mrs. NAPOLITANO. Well, I will check, but it was supposed to be
a pilot in Bakersfield by the Costner, the group that did the Bridge
petroleum spill.

Mr. KRAMER. OK.

Mrs. NAPOLITANO. So that might bring some change.

In the algae bloom, is not probably the temperature also respon-
sible for the creation of a lot more of the algae?

Mr. KRAMER. Yes, yes. The water temperature, air temperature.
I think we avoided it a lot this year because we did not have as
much duration of hot, humid days, and we had some winds that
kind of, you know, stirred the lake a little bit. At least that is from
the reports from NOAA that we receive on a pretty regular basis.

Mrs. NAPOLITANO. And I notice, and I am sorry but my time is
running, and I want to be sure that I take in all the questions that
I have in mind, but in the runoff, going back to the runoff, the fact
that there are more effective ways of partners working together to
combat the runoff, what else is being done to be able to help farm-
ers and the ability to restrict the amount of runoff into the streams
and rivers?

Mr. KRAMER. Well, I think, you know, one of the big things that
we do is not just controlling the runoff. It is what is being applied.
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Mrs. NAPoLITANO. OK.

Mr. KRAMER. You know, only apply what you absolutely need
through our nutrient management standard specification, which is
a widely used practice throughout the basin and throughout the
Great Lakes.

So what is being delivered on the field should be controlled first,
and a lot of producers are doing that.

Mrs. NAPOLITANO. Of course, there are great results, but some
are saying that GLRI is going after the low-hanging fruit, and
what remains is going to be a bigger challenge. Can you explain?

Mr. KRAMER. I believe maybe it is kind of what I referred to be-
fore. We have developed a Conservation Effects Assessment Project
that we have done, and our scientists have estimated that for
Western Lake Erie Basin alone, if we treated every single agricul-
tural farm, we would still only reduce the nutrients by 40 percent.

So I guess what I am trying to say is that maybe what that
statement is referring to is even in doing everything that we could
do, there are still so many other factors involved that we are not
going to be able to get there.

Mrs. NAPOLITANO. Do you have an idea of how many farms are
voluntary for partners? Is it a percentage?

You mentioned it was voluntary.

Mr. KRAMER. Yes, yes. I do not have that with me, but we could
provide that.

Mrs. NAPOLITANO. It would be nice to know.

Mr. KRAMER. The number of producers in the Great Lakes that
are actually working with us, yes. We could provide that informa-
tion.

Mrs. NAPOLITANO. Thank you.

Mr. KRAMER. Yes.

Mrs. NAPOLITANO. Mr. Korleski, your testimony notes that action
plan II incorporates fresh approaches. Can you describe the
science-based adaptive framework you plan to use and when do you
feel that it is going to be implemented?

Mr. KORLESKI. Yes, Ranking Member. I think adaptive manage-
ment is a fancy way of saying learn as we go, learn from your mis-
takes, learn from what works, learn from what does not work.

Mrs. NAPOLITANO. But who looks at those?

Mr. KoRLESKI. What is that?

Mrs. NAPOLITANO. Who looks? Who determines what works and
what is not working?

Mr. KORLESKI. The agencies implementing the projects.

Mrs. NAPOLITANO. OK.

Mr. KORLESKI. So under the action plan, the way this should
work is when projects are implemented, the agencies implementing
them should look at project results and look at project impacts and
look at, again, what worked.

If you did a project, if we tried something as a pilot project and
it did not work, we have to remember that, and we have to say,
“Yeah, that did not work. Do not do that again.”

Mrs. NAPOLITANO. But what is turnaround time? Do not forget
Government works very slowly.

Mr. KorLESKI. Well, we do adaptive management really over the
course of two different cycles. So we do an action plan every 5
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years. So one of the things that we do is when we’re drafting a new
action plan, as we did in the second action plan, we looked about
what worked, what did not work, what kind of targets did we have
in the first action plan that were not realistic, and we did not have
the technology or we did not have good measurements, and come
up with a better action plan.

But I think more importantly, adaptive management is also
looked at on an annual level when we are actually doing project se-
lection because the agencies essentially get together and look at the
potential universe of projects that could be done and say, “OK.
Given what we know, where should we prioritize?”

Mrs. NAPOLITANO. Do you share that information with other
areas that might have similar problems?

Mr. KORLESKI. For example, other geographic areas?

Mrs. NAPOLITANO. Yes.

Mr. KORLESKI. Like the Chesapeake, yes.

Mrs. NApoLITANO. OK.

Mr. KORLESKI. Yes.

Mrs. NAPOLITANO. OK. Because that would save some time in
some people having to reinvent the wheel.

The other question I have, recently, actually yesterday, there was
a news release in regard to Line 5, the pipeline, and the question,
of course, comes up about, according to the University of Michigan,
it is the worst possible location for an oil spill.

This crude coming out or transfer being out of Canada? You are
aware of that, I am sure.

Mr. KORLESKI. Yes.

Mrs. NAPOLITANO. And some of the challenges that they may face
in winter if there is a spill, and apparently there was a winter spill
test that was very challenging.

Is there a way to be able to understand? Because I understand
Senator Stabenow and Congressman Peters have a bill to ban
crude oil shipments through that region.

Mr. KorLESKI. Well, Ranking Member, if I can tell you about
EPA’s rule, maybe that will help clarify.

Mrs. NAPOLITANO. OK.

Mr. KORLESKI. So in region 5 where we are, our response office,
our Superfund program, is deeply involved in planning contingency
work, trying to anticipate what can go work, and working with
PHMSA [Pipeline and Hazardous Materials Safety Administration],
States, tribal nations, to again make sure

Mrs. NAPOLITANO. I know, but that was in summer. The program
was looking at transportation in summer, but what about winter?
Because there is a challenge there.

Mr. KORLESKI. Ranking Member, I confess I am not that familiar
with the challenge that occurred in the winter exercise. So that is
something we can follow up on. But I do know that EPA and the
Coast Guard would be the first line of response in the event of
any

Mrs. NAPOLITANO. Well, apparently there is another test being
held early next year. I would like to be able to know the results
of that because of the protection for that area.

Mr. KORLESKI. Yes, Ranking Member. We will be sure to note
that.
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Mrs. NAPOLITANO. Thank you.

And then of course, in the past 5 years the program has im-
proved the quality in the region and addressed a lot of the environ-
mental problems. How is GLRI prepared to produce the same re-
sult in the next 5 years?

Mr. KORLESKI. I am sorry. Could you repeat the question?

Mrs. NAPOLITANO. How is the GLRI prepared to produce the
same results in the next 5 years as it has in the past 5 years, con-
sidering the scope of the problems?

Mr. KORLESKI. Ranking Member, I think we actually hope to do
better in the next 5 years.

Mrs. NAPOLITANO. Based on your experience?

Mr. KORLESKI. Based on the adaptive management approach and
learning from what we learned the first 5 years. Also the fact is,
as I mentioned earlier, the agencies I think are coordinating much
better on identifying priorities. So it is not just an agency-by-agen-
cy “let us do what we want.” I think that is going to achieve better
and greater results.

So I think we have learned a lot, and we are working together
more closely.

Mrs. NAPOLITANO. Thank you.

And now I will refer back to my chairman. I have one more ques-
tion for Mr. Gémez. I will hold.

Mr. GiBBs. Mr. Ribble.

Mr. RIBBLE. Good morning, everybody. Thanks for being here. I
appreciate the work that you are all working on and doing this.

I happen to live in the Lower Fox River Watershed in northeast
Wisconsin. I live on the shoreline, and so I have been able to see
in real-time some of the improvements that are actually happening.
And, Mr. Korleski, can GLRI funds be awarded to support partner-
ships between water systems and the agriculture industry?

And by that I mean you have got both point source and nonpoint
source issues, and so can there be some combination of partnership
there and the funds be used in an equal partnership with them to-
gether?

Mr. KORLESKI. So, Mr. Chairman, Mr. Representative, I think
the short answer is yes. It would depend on how the project was
organized and who was doing what, but one of the great things
about the GLRI is that there is flexibility in terms of how we
award and provide money.

So I would think that, yes, depending on what was being pro-
posed and who was involved, that is something that we could do
and we could certainly look at it.

Mr. RIBBLE. So it is a bit of kind of an exploration of ideas, and
you are looking at the best ideas, and if someone comes up with
some type of program that makes sense to you all, that would be
something you would take a look at?

Mr. KoRLESKI. Mr. Chairman, Representative, absolutely. The
one thing that we do not pretend to have is all the answers, and
we do not pretend that we have got everything down to a science.
We do not, and we are open to new ideas.

Mr. RIBBLE. Are the hypoxic zones in Green Bay similar to the
ones in Lake Erie?
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Mr. KORLESKI. So my understanding, I am more familiar with
the Lake Erie area partly because, frankly, I am from Ohio.

Mr. RIBBLE. Yes.

Mr. KORLESKI. But I think the problem is the same. I think the
magnitude of the blooms in the Western Basin of Lake Erie have
been greater. That is not to minimize what is happening up in ei-
ther the Saginaw Bay or the Fox River area, but the problem we
believe is caused by the same issue, which is too much phosphorus
getting into the water, and we think the solutions are essentially
the same: try to figure out how to reduce phosphorus, both dis-
solved and in other forms, from getting into the water.

Mr. RIBBLE. Yes. Basically keeping the nutrient on the soil and
not in the water.

Mr. KORLESKI. Where they are needed.

Mr. RiBBLE. Ultimately where they are needed to go.

Mr. KORLESKI. Where they are needed, yes.

Mr. RiBBLE. And, Mr. Kramer, first of all, I want to commend the
work that your agency has been doing in Wisconsin and Lower Fox.

Mr. KRAMER. Thank you.

Mr. RIBBLE. One of the things I hear repeatedly from county ex-
ecutives in the entire Lake Winnebago, Lower Fox Watershed
which drains into Green Bay is that they actually could use more
conservation agents, whether they are agents that are on the
ground at the county level or with your agency.

Can GLRI funds be used by county executives to increase agency
partnership with working with agriculture?

Mr. KRAMER. Yes, they can, and as a matter of fact, NRCS has
utilized some of the GLRI funding in just such that way.

In my oral and, I believe, written testimony, it alluded to the
agreements to extend the Federal contributions. We can enter into
agreements with soil and water districts, State departments of ag-
riculture, and others to put more boots on the ground, more folks
out there in the field, and we have done that in various areas
throughout the Great Lakes.

Mr. RiBBLE. Because in this watershed, the one I am speaking
of here in northeast Wisconsin, the 71 CAFOs [concentrated animal
feeding operations], large farming operations, one of the highest
density in the country, and around 1,500 to 1,600 smaller dairies,
and there are a lot of animals in this area.

Mr. KRAMER. Yes.

Mr. RIBBLE. And reaching out to that many individual dairy
farmers is a tough task with the number of bodies there, but what
I have experienced both with your agency and working with Wis-
consin’s dairy industry is that they are anxious to start solving this
problem. They want to be part of the solution.

But for some of the smaller dairies, it does become an issue of
resources. Are funds available for some type of joint sharing of
equipment, for example, direct injection of manure into the soil as
opposed to just mass spreading it using water as a carrying agent?

But that equipment is $80,000, $90,000, $100,000. Could it be
shared by a county over a large area of land so that multiple farm-
ers would have access to that type of equipment through the grant
system?
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Mr. KRAMER. Yes, typically the NRCS program, specifically EQIP
[Environmental Quality Incentives Program], would not actually
purchase a piece of equipment, but what it would do is provide an
incentive to those farmers where if they want to go out and pur-
chase that together to share it, they could use those funds to do
that.

What we are looking for is the activity. What are they actually
doing on the farm? We are paying an incentive for that activity.
Now, if that means they have to get a piece of equipment or modify
it, that is fine, but we definitely stray from using the tax dollars
to actually purchase a piece of equipment which may not be there
in 2 to 3 years or it might be.

Mr. RIBBLE. Sure.

Mr. KRAMER. But there are ways to get to where you are going.

Mr. RiBBLE. Yes, because when you look at the technologies
available with low-till equipment, with direct injection of manure,
the things that will actually keep the nutrient in the field, those
bear a fair amount of costs.

Mr. KRAMER. Yes, they do.

Mr. RIBBLE. And then my final question, and then, Mr. Chair-
man, I will yield back. Mr. Gémez, in your report did you guys look
at the efficiency of the funding?

In other words, how much money is going to just the administra-
tion of the fund itself versus how much is actually getting to spe-
cific projects?

Mr. GOMEZ. Sure. So I mentioned earlier we did look at 19
projects in detail, and in those projects we did look at the amount
of money that was going to indirect cost, and we found that that
varied from zero to 37 percent.

In the cases where it was zero, it was because the entities had
not established an indirect cost rate. Those that were higher, those
tend to be universities that charge a higher indirect rate. So that
is the way we looked at it in terms of the projects, and we looked
at, as I said, 19 projects.

Mr. RiBBLE. Was there obviously anything that we can do to re-
duce the indirect cost so that more of it actually gets to the ground
is going to be a better use of this taxpayer funding.

Thank you, and, Mr. Chairman, I yield back.

Mr. GiBBs. Ms. Norton.

Ms. NORTON. Thank you, Mr. Chairman.

I have been listening to this very impressive collaboration which
apparently has bipartisan support even here. I note that this Great
Lakes restoration effort is not authorized, but it has been funded.
It appears that the Federal Government is the major actor pressing
forward, using its full expertise with working groups and Federal
agencies, and one is left to wonder if other areas, and somebody
mentioned the Chesapeake, for example, if this kind of collabora-
tion and effort driven by the Federal Government, the EPA and
other agencies is occurring in other watersheds or are we hearing
a unique effort that has not been exported.
hPerhaps Mr. Korleski or Mr. Kramer would be able to speak to
that.

Mr. KORLESKI. Mr. Chairman, Representative, I do know that
we, for example, have had conversations with the Chesapeake Bay
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program, which has similar problems. They are different, but they
have nutrient problems that show up in different ways.

And not that long ago we spent a couple hours on the phone with
them sharing our practices about what we were trying to do to re-
duce nutrient loadings into water bodies, and that was very help-
ful.

There is a Chesapeake Bay program within EPA as a separate
line item in the budget, I believe. So we have worked with them.
We are aware of other geographic programs which are receiving
funding from EPA.

Ms. NORTON. Are the results that you obtained repeated any-
where else or are we talking about a unique effort?

I understand there’s huge importance, massive importance of this
major water supply, the Great Lakes. I'm trying to find out wheth-
er it’s unique or not, particularly since it is driven by the Federal
Government.

Mr. KoRLESKI. I know that Federal dollars are being directed to
other programs.

Ms. NORTON. That I know. I am looking at the impressive results
that have been attained here.

Mr. Gomez, do you have any notion of whether we are talking
about a unique effort, completely federally driven, it seems to me,
by one of the great watersheds. We couldn’t do without it.

Mr. GOMEZ. Sure, sure.

Ms. NORTON. Would it go anywhere else?

Mr. GOMEZ. What I can mention is GAO has actually looked at
ecosystem restoration efforts around the country. One was men-
tioned earlier, Chesapeake Bay. We have looked there, and they
have a slightly different organizational structure. The Chesapeake
Bay States are partners with the Federal agencies and other enti-
ties are also key partners.

The Great Lakes are organized slightly differently. We looked
also at the Florida Everglades restoration efforts in years past
where, again, it is managed by the State, the Feds, and tribes.

Ms. NorTON. Is that not different here? The Federal Government
is the driver here, is it not?

Mr. GOMEZ. Yes, correct.

Ms. NORTON. And one of the problems in the Chesapeake Bay is
the same huge number of States, but where they are the leadership
with water the crosses State lines, it does not appear to me that
we get results anywhere in the ballpark of what we are seeing here
with this federally driven project.

Mr. KORLESKI. Representative, if I may, one of the things that
I would emphasize is that while the GLRI funding is Federal fund-
ing and the Great Lakes Interagency Task Force and the Regional
Working Group are made up of the Federal departments, a large
reason for the success in the Great Lakes Basin is because we do
partner very closely with States.

Ms. NORTON. How did you get the States who obviously have dif-
ferent interests, just as they do on the Chesapeake Bay, to collabo-
rate except for the force of the Federal Government, its money and
its expertise behind this project?
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Mr. KORLESKI. Representative, I think it is because they recog-
nized the GLRI brought an opportunity for significant changes to
make an improvement.

Ms. NORTON. The what?

Mr. KORLESKI. An opportunity for significant

Ms. NORTON. And what brought it? What do you say brought this
opportunity?

Mr. KoORLESKI. The GLRI and the States recognizing that
through our grants in providing them with funds and working with
them, that jointly we could get a tremendous amount of work done.

Ms. NORTON. I think it was Federal leadership, Mr. Korleski. I
think it is very difficult when you say to the Chesapeake Bay, the
nine States. I mean, there is something like that. You get together.
This is one of the great wonders of the world, and together figure
out what to do about it.

You have your own budgets, your own priorities, and everyone
speaks about how extraordinary this is, but what you do not have
is the kind of leadership that the Federal agencies have given to
this extraordinary project with extraordinary results, and you have
not been able to name a single other project which has had similar
results.

And I would with knowing nothing hazard a guess that it is be-
cause it has not had the same Federal leadership that this project
has had.

Thank you very much, Mr. Chairman.

Mr. GiBBs. Mr. Nolan.

Mr. NOLAN. Thank you, Mr. Chairman.

I want to thank Chairman Gibbs and Ranking Member
Napolitano for holding this hearing and thank the witnesses for
being here.

I first of all want to commend you all for the work that you are
doing and the importance of it. With no pun intended, I do have
a couple of areas of concern myself that are unrelated to pollution
at the Great Lakes. One of them is what appears to be a rather
abrupt shift in programming and in funding, and I will start with
you, Mr. Korleski.

You talked about the significance of the unprecedented coordina-
tion, and I applaud you for that; the unprecedented results, and I
applaud you for that; and you used that word “unprecedented co-
ordination” a number of times, and I applaud you for that.

My two concerns with regard to the shift in programming and
funding relate—forgive me for being parochial—but to the Duluth
area. We are proud to have eliminated our first area of concern on
the St. Louis River there, but based on the first 5 years of funding
where we had received $4.5 million, there has been a dramatic re-
duction of almost three-fourths, down to $1.2 million, and based on
the first 5 years of work, it had been expected that we would have
eliminated all of our areas of concern by 2019, which of course will
not happen at this point in time, and that is an area of concern
for me, and I would like you to address that.

And then secondly, we have heard from Minnesota Pollution
Control Agency and from the Minnesota Department of Natural Re-
sources, and they, like you, were celebrating the unprecedented co-
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ordination and collaboration in what I believe they referred to as
“flexible dollars.”

And now I see that funding for staffing will be restricted to
project specific, and there is a concern that I have and others have
that that will reduce the ability for that kind of collaboration and
cooperation between State and county and local on a broader basis.

So if you could address both of those concerns, it would be much
appreciated.

Mr. KoRLESKI. Mr. Chairman, Representative, yes, there is no
question that in this latest funding cycle the money that we were
able to provide to States for what I would describe as capacity
funding was less, and the main reason for that is because the first
determination of how much States, including Minnesota, would get
as capacity funds was put together back in 2010 when GLRI was
funded at a level of $475 million.

That was a 5-year allocation, if you will, and it was based on the
belief that there would be $475 million. During that 5-year period
we did not reduce that annual allocation even though the amount
dropped from $475 million to roughly $300 million a year over the
last 4 years. We did not change the allocation during that 5 years.

When that grant expired after 5 years and it was time to renego-
tiate a new grant with the States, we were looking at what was es-
sentially a 37-percent reduction in the GLRI if we were looking at
a $300 million level. If we were looking at a $250 million level that
was proposed, that was a 48-percent reduction compared to what
we had back in 2010.

That was the main reason why we had to reduce the amount of
capacity funding for the States.

Your second comment, which I am very glad you raised the issue
of this project-specific funding, one of the things that we are trying
to emphasize

Mr. NoLAN. Staffing for project specific, yes.

Mr. KorRLESKI. Exactly. One of the things that we are trying to
do is make a clear distinction between funding for capacity and
funding for projects. I will give you an example.

Capacity funding for us would be money given to a State, for ex-
ample, to allow staff to attend meetings, to allow them to travel,
to allow them to do overall budgeting over their plan as a whole.

Project specific work would be, for example, staff working on a
specific AOC-related project. And one of the things that we tried
to convey to the States is we want them to start putting their staff-
ing needs in their project applications rather than just relying on
capacity grants to take all of that into account.

So in other words, we think there should be an appropriate
amount of capacity funding to do overall planning, but if staff is
going to be working on a specific AOC project, our advice to the
States is build that number into your project application; build that
cost into the project application; and then that will be treated as
part of the project.

We would intend to fund it, assuming we had the money, but it
gets us away from this “is there enough capacity money to do both
capacity- and project-specific work?” The reason we want to do that
is because we think if we can more clearly identify when money
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has gone to specific projects, it just gives us a better ability to ac-
count for that money.

Mr. NoLAN. Well, and I appreciate that, but you know, having
staffing for a greater coordination and collaboration, you know, as
you were celebrating and I celebrate, it gives the regional groups
a greater capacity to adjust as well, depending on, you know, what
the county/State priorities are and what they might want to fund,
and so I appreciate your trying to take a look at a bigger picture.

But if the city or the State or the county wants to do something
differently, but significant, you know, with that coordination, that
collaboration, that is how you know about that, and that is how
you can adjust to it and make the things happen.

Well, I am about out of time here, but thank you very much for
all the great work that you do. This is really important, and I la-
ment the fact, Mr. Chairman, that we celebrate and, you know, we
might be able to come up with $300 million, you know, when it is
darn near $200 million short of what we are used to.

So, you know, I think we should look at trying to find some ways
to authorize a greater expenditure here for this important project.

Lastly, Mr. Kramer, and just a quick answer, you talked about
if we did away with all of the agricultural pollution we would re-
duce it like 40 percent, and you alerted to the other sources.

Do you have any statistics on exactly how much comes from mu-
nicipal and industry and other?

And if you do, could you share those with us?

Mr. KRAMER. No, Congressman, I do not. We can check with
some of our scientists and see if they have pulled some of that in-
formation, but I am not aware of that. We were just looking at the
agricultural and what reductions in phosphorus and nutrients and
nitrogen we would see from all of the treatment of all of the agri-
cultural land.

Mr. NoLAN. Well, if you come across any of that, take a look,
would you please, and let us know?

Mr. KRAMER. Yes.

Mr. NoLAN. And maybe we could have our staff look at that, too,
and that would be helpful to us in understanding the scope of this
problem.

Thank you, Mr. Chairman.

Mr. GiBBS. Before we excuse the panel, I know I have one ques-
tion. I think my ranking member has a question.

But I guess, Mr. Korleski, we are going to go to you with your
background as a former Ohio EPA director and your role now.
There has been a lot of discussion about the impact of open-lake
disposal for dredging and the legacy issues.

Can you just give us your thoughts of what the impact might be
on, you know, the legacy issues of phosphorus for the open-lake dis-
posal?

Mic, mic, mic, mic.

Mr. KORLESKI. The green button was on. You fooled me.

Mr. Chairman, that is a great question. So we know that open-
lake disposal is a huge issue, for example, in the Cuyahoga area.
There the issue is not so much phosphorus or nutrients——

Mr. GiBBs. It is PCBs [polychlorinated biphenyls].
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Mr. KORLESKI. PCBs, exactly. So that is one kind of issue you
have.

Out in Toledo where there is a much larger amount of sediment
that needs to be dredged there, there is some speculation that by
open-lake disposal that material could exacerbate the phosphorus
problem. I have never heard anyone point to any scientific cer-
tainty or as close as you can get on science.

What we are thinking about, one of the big issues that we are
thinking about with regard to open-lake disposal is in general I
think most people would prefer if it did not go into the lake.

The problem is, and the problem that we want to work on with
our partners is, finding beneficial uses for that material, whether
it is filling in old basements, whether it is for stockpiling for soil
for gardens, whatever that is. We think that beneficial use is crit-
ical.

Mr. GiBBS. Just to comment a little bit on the Cuyahoga-Cleve-
land issue, I think they have made significant progress on finding
beneficial uses, the filling in the basements of the Land Bank Pro-
gram there. The bedload interceptor, I do not know if you are fa-
miliar with that, started this spring going up the Cuyahoga River
upstream and collecting a lot of sediment before it gets more in the
contaminated legacy areas. So I am hopeful that could come in.

The good thing about that issue there, the amount of cubic yards
is a lot less than what we have in the Toledo-Maumee area.

Mr. KORLESKI. Yes.

Mr. GiBBS. And that is highly laden with phenyl phosphorus, and
I know that you said there is no scientific evidence. I did not know
if there was any thought of trying to do more studies.

I know there have been comments made by certain elected offi-
cials in Ohio that, you know, they put it out in the lake and Lake
Erie is so shallow out there, that is one of the major problems,
issues, challenges. It kind of gets washed back into it.

And we think that could be a hypothesis as a fact that maybe
it is adding to the legacy issues. Go ahead.

Mr. KORLESKI. Mr. Chairman, going back to my days at Ohio
EPA, 1 wrote a very heartfelt letter to the Corps of Engineers ex-
pressing concerns with in-lake disposal in the Toledo area because
of the volume of the amount.

During that time I talked to a lot of technical people, scientists,
about is there any—I will not even call it conclusive—hard evi-
dence that this is going to exacerbate either the phosphorus prob-
lem, the nutrient problem through any mechanism.

Mr. GiBBs. Yes.

Mr. KORLESKI. And I could not get a clear answer. So I think I
am relying on what many other people are relying on, which is it
is such a large amount of sediment there must be a better use for
it.

Mr. GiBBs. Yes.

Mr. KORLESKI. But finding that use——

Mr. GiBBS. It should be an asset instead of a liability.

Mr. KOoRLESKI. That is the way we would look at it.

Mr. GiBBs. This is the last quick question. The Western Lake
Erie Basin, you know, is so shallow, 30 feet or whatever it is, com-
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pared to maybe up in Mr. Ribble’s area of Lake Superior I have
heard 700 feet. I do not know. It is very deep.

So open-lake disposal in depths like that, common sense would
tell you that maybe it is not an issue because of the depth. Would
you concur with that?

Mr. KORLESKI. I think that, Mr. Chairman, if you are talking
about the Western Basin where I think somewhere around 20, 25
feet is the average depth——

Mr. GiBss. OK.

Mr. KORLESKI [continuing]. If you are dumping in roughly 1 mil-
lion cubic yards—I do not recall what the exact volume is—I can
see the argument that, well, OK, you are certainly just keeping this
shallow.

But, again, I would be reluctant to assert with any certainty that
I know that that is either exacerbating the nutrient problem or any
other problem.

The one thing I would say and what I pointed out several years
ago though is the question I would have is: how much are you re-
dredging that you have already dredged?

And I raised that issue back in 2010 when I believe this came
up and was not able to get a clear answer then either.

Mr. GiBBS. It would be nice if somebody put markers on there
so that you actually tracked that.

Mr. KORLESKI. Yes. Yes, it would.

Mr. GiBBs. Thank you.

Mrs. NAPOLITANO. Thank you, Mr. Chairman.

Mr. Gomez, the GAO’s report of July 2015 indicated EPA should
improve its monitoring reporting data. So before your report came
out they changed it to the EAGL system. How is that improving
and will that satisfy?

Mr. GOMEZ. So that is a good question, and, right, as we were
doing our work we had recommendations for EPA to either decide
to do away with the old system or improve the old system.

The new system that they have, which is referred to as EAGL,
when we were doing our work, EPA was still finalizing it. So we
have not looked at it to see how it is working. We do think that
it is

Mrs. NAPOLITANO. When will you know though?

Mr. GOMEZ. Well, so we are going to be tracking the development
of it. So I believe that EPA is supposed to allow data entry at the
beginning of fiscal year 2016.

Mrs. NAPOLITANO. So not until next year?

Mr. GOMEZ. So once that happens, we were also interested to
make sure. I know one thing that EPA has done already is re-
stricted who inputs information into that system so that now you
get more consistent information. In the old system, everybody I be-
lieve who was a grantee or was an entity receiving funds could
input information.

EPA has also improved the guidance that they have provided

to

Mrs. NAPOLITANO. Is it project specific?

Mr. GOMEZ. Yes. It would be project specific, and they are re-
stricting who can do it. It is just Federal agencies, and they have
better guidance.
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So we would like to see how that goes and can report back on
it.

Mrs. NAPOLITANO. How long will it take you after you review
that data next year?

Mr. GOMEZ. Well, we would have to wait until at least there is
some data entry. So once the Federal agencies enter the informa-
tion I would give it a year for us to see how well it is working.

Mrs. NAPOLITANO. How often will you track that data?

Mr. GOMEZ. Well, at this point because we did not make a rec-
ommendation, because EPA was taking action, we would probably
have to look at the effort again. So we would get a request from
you that says go back in and see how this system is working. We
would be more than happy to do that.

Mrs. NAPOLITANO. Or if it is working.

Mr. GOMEZ. The one thing that I just wanted to add which has
not been brought up, and I think it is important to mention, the
issue of nutrient runoff, and that is in the work that we did as we
talked to stakeholders, they told us about an issue that really is
not addressed by the GLRI, and that is the issue of inadequate
stormwater and wastewater infrastructure that leads to runoff.

Mrs. NAPOLITANO. Water treatment plants.

Mr. GOMEZ. So that is a big area. We refer to it sometimes as
urban runoff. I think it has maybe been referred to, but that is an
area that stakeholders said is key. It contributes to nutrient runoff,
and it’s not addressed really by the GLRI.

Obviously, you know, EPA has the State Revolving Funds and
each State then provides money.

Mrs. NAPOLITANO. What would provide the ability to be able to
not control but actually modify how it is being treated and who is
treating it?

Mr. GOMEZ. So in a lot of cases what happens with this infra-
structure, it is just one pipeline. So in heavy rains, the overflow
just goes into streams, lakes, rivers instead of the treatment plant.
So it is an issue in a lot of places, and you will probably hear from
the second panel, it is an issue that a lot of cities and towns across
the country face.

Mrs. NAPOLITANO. So are you looking at the improvement or up-
grading of the water treatment plants to be able to accommodate
that?

Mr. GOMEZ. That is one option, yes. So others are——

Mrs. NAPOLITANO. But is that being considered?

Mr. KORLESKI. So under the GLRI one of the things that we are
focusing on is controlling stormwater runoff through something
called green infrastructure. We do not spend and we are prohibited
from spending GLRI money on hard infrastructure like wastewater
treatment plants.

Mrs. NApoLITANO. OK.

Mr. KORLESKI. We cannot do that, but we are very well aware
that stormwater runoff can cause health hazards. You cannot swim
in a beach because of E. coli, whatever the problem may be. So we
have devoted a considerable amount of funds and we are con-
tinuing to focus on this concept of green infrastructure, which can
be as simple as where you have got runoff running down into a
beach area you construct a little—we would call it a swale, a little
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ditch. You put plants in it that absorb the runoff. They filter the
runoff so that before it actually gets into the lake, it has essentially
been filtered and you have captured a lot of the E. coli.

That kind of project we can do, and we have had two rounds now
of what we have called green infrastructure funding, and we plan
to continue.

Mrs. NAPOLITANO. But wouldn’t it make sense to be able to assist
the treatment plants to be able to upgrade or expand, to be able
to handle in times when you have exceeding amounts of rain?

Mr. KORLESKI. And again, part of the green infrastructure intent
is to capture some of the water before it gets into the concrete
stormwater system. By reducing that amount of stormwater getting
into the system, it can reduce the likelihood of overflows.

But again, the way GLRI is structured, we can’t offer money to
fix or update treatment plants themselves.

Mrs. NAPOLITANO. OK. Well, it might be something you might
want to consider in the future.

Now, you mentioned an issue—I think it was Mr. Kramer—on
quagga mussel infestation. Somebody did. Was it you, Mr.
Korleski?

Quagga mussel, that is very costly to reduce or clean the intake
valves in all the systems that are affected. What have you found
is, how would I say, working to be able to reduce the impact it has
on those intakes?

Mr. KORLESKI. So, Ranking Member, probably the latest news is
within the past year there has been—I am not recalling the term—
I will call it a “quaggacide” or a “zebracide.” There has been essen-
tially a pesticide that has been found to be effective against
Dreissena mussels, which are the quagga and zebra mussels.

Mrs. NAPOLITANO. The zebra, yes.

Mr. KORLESKI. And the information thus far shows that it can
have an impact on them without impacting other, for example, na-
tive mussels.

Mrs. NAPOLITANO. Would you send to this subcommittee informa-
tion on that? Because I am sure some of our entities would be glad
to know what it is that is successful in that area.

Mr. KoRrRLESKI. We would be happy to do so. The one thing I
would point out is that thus far it has only been tried on a pilot
level.

Mrs. NapoLITANO. OK.

Mr. KORLESKI. It has only been tried on a pilot level.

Mrs. NAPOLITANO. Now, California has many problems with
water, as you well know, we are facing drought. But are there any
recommendations you have for California?

Mr. KorLESKI. Ranking Member Napolitano, the only thing I can
say is I think with each passing month and year, whether we live
in California or we live in the Great Lakes Basin, we all realize
that water is precious.

Mrs. NAPOLITANO. Correct.

Mr. KORLESKI. And it is being recognized as being more precious,
and we have to protect it. Whether it is on one extreme a drought
where we have to do a better job of conserving water or on the
other extreme, you are seeing more intensive storms dumping a
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large amount of water in a short period of time; we have to plan
for that.

Mrs. NAPOLITANO. But what I find more interesting is the part-
nerships that were forged to be able to make this happen.

So thank you, Mr. Chair.

Mr. GiBBS. I want to thank the panel for coming in today and
sharing your thoughts and expertise, and I think it is in the report
and in our hearing today that collaboration, working with all of the
different agencies, and the private entities, and, Mr. Gémez, you
raised a good point about the hard infrastructure, the mine sewer
overflows and all of that issue, and we did put in the WRRDA
[Water Resources Reform and Development Act] bill the last time
a WIFIA pilot program to try to help supplement the State Revolv-
ing Funds to address the hard issues.

But also on the green side of things, as a farmer I can tell you
I have seen amazing things happen with buffer strips and grass
waterways. The filtration process in nature is really amazing, and
so there are some things that can be incorporated that I think
make a lot of sense.

I think we know the work that NRCS and all the people who do
that on a voluntary basis, working with all of the farmers in the
agricultural sector out there, is very important, and moving for-
ward I think we can make some good progress.

So again, thank you for coming in today, and you are excused,
and we will bring up the second panel.

Welcome to the House Committee on Transportation and Infra-
structure Subcommittee on Water Resources and Environment.
Today on our panel 2 we have Mr. Jon Allan. He is the acting chair
of the Great Lakes Commission; the Honorable John Dickert, the
mayor of the city of Racine, Wisconsin; Mr. Ed Wolking, Jr., the ex-
ecutive director of Great Lakes Metro Chambers Coalition; Mr.
Doug Busdeker, director of the Ohio AgriBusiness Association; and
Mr. Chad Lord, who is the policy director of Healing Our Waters—
Great Lakes Coalition.

Welcome, and, Mr. Allan, the floor is yours.

TESTIMONY OF JON W. ALLAN, CHAIR, GREAT LAKES COMMIS-
SION; HON. JOHN DICKERT, MAYOR, CITY OF RACINE, WIS-
CONSIN; ED WOLKING, JR., EXECUTIVE DIRECTOR, GREAT
LAKES METRO CHAMBERS COALITION; DOUGLAS R.
BUSDEKER, DIRECTOR, OHIO AGRIBUSINESS ASSOCIATION;
AND CHAD W. LORD, POLICY DIRECTOR, HEALING OUR WA-
TERS—GREAT LAKES COALITION

Mr. ALLAN. Thank you, Chairman Gibbs, Ranking Member
Napolitano, for holding this hearing today.

The Great Lakes Restoration Initiative remains a top priority for
the Great Lakes Commission and its member States, and we appre-
ciate your oversight and your interest in it.

I serve as director of Michigan’s Office of the Great Lakes, but
I am here today as chairman of the Great Lakes Commission. I
moved from acting to chair just the other day.

The commission was formed by eight States in 1955 to provide
a common voice on behalf of the eight States on important Great
Lakes issues.
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The Great Lakes are a great national treasure and a vital eco-
nomic interest. They provide us with multiple benefits, but most
profoundly they constitute the social and cultural background for
nearly 40 million U.S. and Canadian citizens who live within that
basin. The lakes are a significant and growing component of our re-
gional and national economies.

Restoring and properly caring for the Great Lakes is a long-
standing and a bipartisan priority for our region’s leaders, includ-
ing my boss, Governor Rick Snyder. The focus has continued
through Democratic and Republican administrations and enjoys
broad-based support among States, tribes, cities, businesses, indus-
tries, and with conservation groups.

The commission and its member States have been deeply en-
gaged with the GLRI since its inception. The States actually helped
formulate some of the original GLRI focus areas and State staff are
supporting many of the projects and actions underway either di-
rectly on projects or assisting local partners across each of our
States. The States’ contributions are vital to the program’s success.

The GLRI is a strong and well-managed program that is tar-
geting resources at our most serious problems and areas. It is sup-
ported by sound science, and is guided by an action plan with im-
portant performance metrics.

The GLRI has stimulated impressive progress over the past 5
years. Noteworthy highlights include actions to thwart bighead and
silver carp from invading the Great Lakes, targeted nutrient reduc-
tions in watersheds contributing to dangerous algae blooms, and of
course, the cleanups of the AOCs we have been talking about.

Really one of the most striking impacts, I think, has been in this
area of AOCs, where the GLRI together with State resources and
local resources and capacities is enabling communities to clear
their legacy contamination and to revitalize degraded waterfronts,
transforming them into once again valuable assets.

Last year we were very proud in Michigan that we were able to
delist two of those AOCs, and it is really not the Federal Govern-
ment that I want to think about and the States, but it is 30 years
of people in communities that worked hard towards that end. So
I want to recognize how important the communities have been. It
is important, and they feel the benefit of that progress.

I will say though that it would not have been possible under any
circumstance without GLRI to promote that activity. Communities
have been waiting for decades for this kind of progress.

While the GLRI predominantly focuses on ecosystem improve-
ments, it is also generating important cultural, social, and eco-
nomic benefits for the region and the Nation and for our commu-
nities and should be recognized and celebrated. Businesses, jobs,
wildlife, and people—people—are returning to waterfronts across
the region that were once written off, ignored, forgotten about.

Performance metrics really cannot fully capture this evolution as
much as we work towards that end, but it is profoundly important
for local economies and for our quality of life and really, human
well-being.

There is room for improvement, however. You have seen some of
that in our written testimony. The commission’s specific rec-
ommendations have been provided there. However, I will just high-
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light a few of the following things that we have already touched on,
I believe.

First, we really urge improved coordination, consultation, en-
gagement with the States. We really see ourselves as more than
just stakeholders. We have sovereign authorities. We have regu-
latory responsibilities. We have direct connections to communities,
and really work hand in hand with them and our Federal partners
as well. We see this as collateral partnerships.

Second, we need to sustain State capacity to support an effective
Federal-State partnership. We need to ensure that Federal pro-
grams are integrated with State priorities and workplans, and we
must maintain State capacity towards that end.

Third, we must maintain long-term monitoring to assess
progress, success, and as we have heard, to adapt over time.

Finally, we need to better target our nutrient reduction actions
to prioritized watersheds that contribute to the formation of harm-
ful algae.

While some of that coordination is directly beyond GLRI, it is in
other programs and other Federal programs that can be aligned
with both the Federal and the State interests, and the States can
play a very unique role in helping that coordination amongst mul-
tiple programs.

In conclusion, the commission reiterates two priorities for Con-
gress: sustained funding for Great Lakes restoration. We really
need to continue the progress that we have seen, continue the ef-
forts that really have been happening for decades with great suc-
cess recently; and ultimately to pass formal legislation authorizing
the GLRI.

The GLRI has generated real progress, progress that would not
have occurred without it and refinements such as the ones in our
testimony can build upon that success. The commission and its
member States urge Congress to support the program, and we
pledge, as States and through the Great Lakes Commission, our
continued partnership towards the restoration of the Great Lakes.

Thank you.

Mr. GiBBS. Mayor, welcome. The floor is yours.

Mr. DICKERT. Mr. Chairman, good morning, and committee mem-
bers, good morning. Ranking Member Napolitano, good morning,
and all of you watching in TV land, good morning.

I am Mayor John Dickert, mayor of Racine, Wisconsin. We are
a city between Milwaukee and Chicago on Lake Michigan, about
80,000 folks.

I sit as the vice chair of the Metro Economies Committee with
the U.S. Conference of Mayors and also serve on their Mayors
Water Council. I was the past chair of the binational Great Lakes
and St. Lawrence Cities Initiative, and I serve on Governor Walk-
er’'s Coastal Management Commission, and was president of the
Urban Alliance in Wisconsin.

What does this all mean? It means I am a little familiar with
water. I am here to testify for the U.S. Conference of Mayors and
the Great Lakes and St. Lawrence Cities Initiative, and I ask that
the testimony be inserted in the record.

We did have the best tasting water in 2011. Our Blue Wave
Beach has been consistent for 12 years, and USA Today and NRDC
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[Natural Resources Defense Council] rated us as one of the top
beaches in the world. So to say the least, we are committed to
water.

We have put our focus on it, and the importance of the Great
Lakes obviously cannot be overstated. As we saw with Toledo, 20
years ago they were actually rated as the best tasting water in
America.

We just recently had a meeting with them and Mayor Rahm
Emanuel, which we held in Chicago because of the problems that
they had in shutting down water to 500,000 people. When you don’t
pay attention to the problems, obviously we can have dramatic ef-
fects.

We are obviously seeing that 20 percent of the freshwater in the
world is from the Great Lakes, and the Conference of Mayors did
a study where only 35 percent of the mayors that responded knew
where their water was coming from in 2020. That is a sad fact, but
the mayors, we spend a lot of money on our infrastructure and our
water. In 2012, we spent $111 billion on our infrastructure to pro-
vide those two. Congress, thankfully, spent $2 billion. So we thank
you for that.

We recognize the importance of infrastructure when 94 percent
of the withdrawals that we are taking are for food, food production,
drinking water and energy. That is why GLRI is so incredibly im-
portant. You know when you look at nearly 2,700 projects have
been done since this started, this is incredible, and I have got to
tell you, Mr. Chairman and Ranking Member, thank you for doing
this. Thank you for holding this meeting and talking about this. It
is important to us.

The Conference obviously supports this. We ask and pray that
you break down the silos within the agencies so we can all work
together. We have been doing that. We have been officially and ef-
fectively using your taxpayer dollars because we know how vital
every one of those dollars is.

Closer to home in Racine, we have used GLRI money in a blend-
ing of three projects, one to take a beachfront that was so polluted
you could not even walk on it it smelled so bad, and turning that
beach around making it available to handicapped and seniors. We
then blended it with a road project where we took the road and
took the runoff into an environmentally friendly, sensitive cleaning,
and then cleaned out our harbor and worked with pervious pave-
ment to provide an opening for the largest inland fishing tour-
nament in the world.

We do this blending because we know the dollars are important.
We do it because we get peak efficiencies and cost savings by
blending all of this together, and I will tell you GLRI has been con-
sistently used to leverage multiple partners in funding because we
have redeveloped areas that would have never been redeveloped
without these funds.

We rebuild our cities, and we do them efficiently and effectively.
We are the ground game that you are talking about. When you are
asking who is doing all of the work, well, we are the ones, and we
are here because we know the dollars are precious.

Mayors have been responsible to protect the public health and
safety of our citizens. That is our job. That is what we do. So we
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are prepared to break down the silos, work with you, create that
efficiency and effectiveness, but also that flexibility.

There is a Native American saying that I wanted to end with and
maybe touch on two other points if we have a second, which is that
we do not inherit the land from our ancestors. We borrow it from
our children. So we ask you to work with us so that we can create
a future for our children that is an amazing one.

With your permission, Mr. Chairman and Ranking Member, I
would just like to say I know you have talked about brownfields
in the past, and you have had testimony on it, and I will tell you
that in cities like ours that are industrial, we would not be able
to rebuild our cities and create new growth and a new economy
without it.

So I have leveraged the brownfields funding in my city for a po-
tential of up to $200 million in growth over the last 5 years.

The last thing is that I know that you are looking at authoriza-
tion of this, as mentioned earlier. I hope you do do that.

The last piece is that I know that the appropriations language
and the EPA section 428 of Senate bill 1645 is regarding dis-
charges, and I will simply leave it at this because my time is over.
We can control discharges about as well as we can control weather,
and because of that we simply cannot prepare for all of it.

So we are doing our best, and we look forward to that conversa-
tion, but I hope you will consider that language carefully.

Mr. GiBBs. Thank you.

Mr. Wolking, the floor is yours. Welcome.

Mr. WOLKING. Thank you, Mr. Chairman, Ranking Member
Napolitano, members of the subcommittee, thank you for the oppor-
tunity to be here today.

I represent the Great Lakes Metro Chambers Coalition, which is
a group of Midwestern chambers dedicated to the competitiveness
of the Great Lakes trading region, emphasizing Federal actions
that will accelerate our region’s economic comeback. We have an
appreciation of the fundamental role of manufacturing in our re-
gion and a tight focus on targeted key issues especially important
to this region.

Together with the Great Lakes Manufacturing Council, we have
pioneered the notion that the binational Great Lakes region is the
third largest economy in the world when you take the combined
State and provincial GDPs [gross domestic products] together.

More about our agenda and our issues is in this brochure. I am
happy to make that available to the subcommittee with your leave.

At the center of our region is the Great Lakes. It is a funda-
mental transportation artery, as Chairman Gibbs has noted, but it
is also from a different perspective, a defining and precious geo-
graphic asset. It is the most important body of freshwater in the
world. It is critical to the economic well-being of our region, the so-
cial fabric of our region, and the employment of many thousands
of people, and it is key to the region’s and Nation’s future.

A critical consideration is whether you can have growth and eco-
nomic development and quality environment at the same time, and
it used to be that people thought it was a false choice between
growth and the environment and you had to choose one or another.
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But with technology and processes we have today, we can have
both clean, desirable waterways and economic growth, and that is
often cited by political, business and community leaders.

Our coalition’s Great Lakes-related priorities include what has
been mentioned here before a time or two: the Clean Water State
Revolving Fund, which is very important to the lakes; prevention
of Asian carp; and eradication from the Mississippi and Ohio wa-
tersheds which sit on the doorstep of our region, and obviously the
Great Lakes Restoration Initiative where we spend much of our
time.

The effects of this program, the GLRI, are enormous. More than
2,500 projects that GLRI has been involved in overall; over 5,300
miles of U.S. coastland; and 99 percent of the funds have been obli-
gated.

We have gone over the numbers and the five pillars from other
speakers. I will not belabor those, but those pillars are very, very
important to the region’s future.

Some have tried to pin a specific ROI [return on investment] on
this wide-ranging initiative. Our view is that that takes major
time. There is a lot of interrelated, intricate, hard to quantify mov-
ing parts. It is complicated work, but we are learning. About 10
years ago a Brookings group calculated an ROI that was about 3%
to 1. More recently a Grand Valley State University Muskegon
Lake project calculated an ROI of about 6 to 1.

These are systems approaches, however, and they are hard to
model, but we would say the real key to all of this is that every-
body in our region knows that this is the right thing to do and that
if we stay the course, good things, many good things, are going to
come of this initiative.

It is bringing activity back, and it is vital to placemaking, which
plays such a fundamental role in economic growth and decisions
today.

We support the minimum $300 million annual investment, which
we think is a sensible level in these challenging times. We heartily
support the notion of H.R. 223, the Great Lakes Restoration Im-
provement Act, for continuity purposes and to really solidify this
program for the next 5 or so years.

We are very supportive of the EPA’s action plan II and obviously
that adds up to being supportive of the fundamental work that this
initiative is accomplishing.

Many things are working in this approach. You can see the re-
sults. That is an important part of it. The multiagency inter-
disciplinary approach is key. We can build on this project, this ini-
tiative and gain momentum from our results, from learning how to
work on this together, and also from engaging more stakeholders.

A question came up, how to do better. Really there are a few
things I would recommend on high-level terms and leave the de-
tails to the experts.

Number one, a formal authorization of H.R. 223 is very impor-
tant.

Also, improved consultation, collaboration and coordination both
vertically, up and down between Federal and State agencies, and
local communities as well as across the range of Federal agencies.
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Obviously the measuring and the monitoring systems are key,
and the improvements that are coming in action plan II. The data,
the stories, making everything accessible to all, and also the Great
Lakes Restoration Initiative Action Plan II, also very, very impor-
tant to the future.

And one final comment, thinking about Canada, it is very, very
important to think of our relationship to our neighbor to the north.
They are also the other key stakeholder.

Thank you.

Mr. GiBBs. Thank you.

Mr. Busdeker, welcome. The floor is yours.

Mr. BUSDEKER. Chairman Gibbs, Ranking Member Napolitano
and members of the subcommittee, thank you for this opportunity
to be here today.

I am Doug Busdeker of Pemberville, Ohio, in northwest Ohio. I
am employed by the Andersons in Maumee, Ohio. I serve as a
board member of the Ohio AgriBusiness Association, which rep-
resents the Ohio crop nutrient industry, along with grain, feed,
seed and crop protection.

The Andersons, Incorporated, my employer, was founded in 1947
by Harold Anderson and built the first grain elevator in Maumee,
Ohio. Currently I serve as a senior manager for Northern Farm
Centers consisting of Ohio, Indiana and Michigan.

I am pleased to be here today to relate the many positive agricul-
tural activities occurring in the Western Lake Erie Basin. During
my career I have engaged with farmers, engaged as an agricultural
retailer in the region.

Following the large algal bloom that occurred in 2011 in the
Western Lake Erie Basin, many in the agricultural community rec-
ognized that agricultural retailers and farmers would need to play
a bigger role finding solutions to address water quality challenges.
Healthy water, clean, fishable and drinkable water is important to
everyone, including all in agriculture. We recognize that agri-
culture must be part of the solution.

Following the algal bloom of 2011, the Nature Conservancy
partnered with several key agricultural retailers in the Western
Lake Erie Basin to develop the 4R Nutrient Stewardship Certifi-
cation Program. This voluntary program was focused on agricul-
tural retailers since agronomists, certified crop advisers, sales per-
sonnel, and applicators were recognized as having a strong influ-
ence on nutrient use.

Currently 17 agricultural retailers have been certified rep-
resenting 1.2 million acres of cropland and 3,200 farmers in Ohio
and Michigan. Another 10 are awaiting confirmation. Since our
program launch on March 18, 2014, a total of 71 agricultural retail-
erf§ (aiu"e in the process or have indicated interest in becoming cer-
tified.

The 4R Nutrient Certification Program was founded on the Fer-
tilizer Institute’s 4R Nutrient Stewardship Principles of the right
source, right rate, right time, and right place, and includes social,
economic and environmental BMPs [best management practices].

SCS Global, a respected independent audit development firm,
was hired to create the 4R Nutrient Stewardship Certification
standard. This standard involves 41 different specific criteria that
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are audited to become certified. Many newer BMPs are already oc-
curring in the Western Lake Erie Basin. Cover crops of all types
are growing in popularity. Equipment manufacturers are offering
several new tillage options to inject crop nutrients below the sur-
face. Application of gypsum is quickly being adopted, the seques-
tered phosphorus reducing dissolved reactive phosphorus runoff.

Use of nutrient management plans to precisely determine the re-
quired nutritional balance for each crop is common. Commercial
fertilizer nutrients are one of the single largest expense for tradi-
tional growers, and overuse leads to undesirable financial implica-
tions.

Improving soil health resonates with all farmers. There is still
much work to be accomplished, but conservation activities advance
each year. On April 2, 2015, Ohio Governor John Kasich signed
Senate bill 1 into law. Senate bill 1 prohibits manure and fertilizer
application when fields are frozen, snow-covered or saturated.

In addition, Ohio Senate bill 150, which requires anyone apply-
ing fertilizer on 50 acres or more to become certified, was signed
by the Governor in May 2014.

The Ohio AgriBusiness Association fully supported passage of
both Senate bill 1 and Senate bill 150.

Research has shown that algal blooms in the Western Basin of
Lake Erie are predominantly the result of excess dissolved reactive
phosphorus in our rivers and streams. While the exact source and
why the increasing amounts of DRP [dissolved reactive phos-
phorus] is not clearly understood, research has shown that trans-
port from agricultural land plays a significant role.

In the 1970s and 1980s, when Lake Erie was in serious trouble,
through research farmers widely adapted new tillage techniques,
such as no-till conservation tillage. These practices remain in place
today and contribute greatly to a reduction in particulate phos-
phorus runoff and erosion.

Additional research is needed to identify new BMPs that support
a reduction of dissolved reactive phosphorus during periods of ex-
treme rainfall. To that end the fertilizer industry has committed $7
million to establish a 4R research fund. The goal of the fund is to
establish sustainability indicators and environmental impacts for
implementation of 4R Nutrient Stewardship across America. The
fund provides a much needed resource for the focus on measuring
and documenting the economic, social and environmental impacts
of 4R Nutrient Stewardship.

For the sake of time, I thank you again for this opportunity to
provide you with an update on the many positive activities and
projects occurring in the Western Basin of Lake Erie as we seek
solutions to improve water quality.

We all share the goal of having clean water for many generations
to come.

I would be happy to answer any questions.

Mr. GiBBs. Thank you.

Mr. Lord, welcome. The floor is yours.

Mr. LORD. Members of the subcommittee, thank you for this op-
portunity to share our coalition’s views with you today.

As you have heard, the Great Lakes are a global resource with
millions depending on their clean water. Yet the lakes still suffer
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from a legacy of toxic pollution, invasive species, harmful algal
blooms, and the loss of habitat.

Ten years ago President Bush asked our region to prepare a com-
prehensive restoration plan to address these and other problems.
The Great Lakes Regional Collaboration Strategy was created.
Four years later, President Obama proposed the Great Lakes Res-
toration Initiative that launched our region on a restoration path
barely imaginable a decade ago.

Because of the GLRI, we have been able to undertake one of the
world’s largest freshwater ecosystem restoration projects. Groups
across the region are focusing on public-private partnerships to
clean up toxic hot spots, restore fish and wildlife habitat, and com-
bat invasive species, partnerships that may never have come to-
gether had it not been for the GLRI.

The GLRTI’s size and scope means it plays a central, albeit not
the only, role in successfully restoring and protecting the Great
Lakes. The GLRI has accelerated progress and catalyzed critical
restoration action that likely would never have happened other-
wise.

For example, in Duluth, toxic mud from the bottom of Stryker
Bay was removed, making the bay safe to swim in once more.

The city of Marysville, Michigan, replaced a failing seawall with
a natural sloping shore and wetland providing valuable fish and
wildlife habitat.

The Brickstead Dairy near Green Bay planted cover crops reduc-
ing runoff to improve water quality.

How we are accomplishing this is equally as impressive. The
GLRI is a model for large, landscape-scale restoration. It ensures
the focus remains on the region’s highest priorities. It sought to fix
the problem GAO identified all the way back in 2003 that there
was inadequate coordination among Federal agencies.

Now, the EPA quickly converts the funding it receives for res-
toration activities by passing it through to other Federal agencies
so they can direct it through their existing authorized programs at
the region’s highest needs. The GAO seemed to recognize these
benefits in its most recent report. It found that Federal agencies
had allocated almost all the GLRI funds that they had received and
that it promotes efficiency and effectiveness by bringing agencies
together to agree on common goals to prioritize restoration work.

In short, the Great Lakes Restoration Initiative is working. How-
ever, no program is perfect. The GLRI should be continuously re-
viewed and updated to reflect the changes to the lakes, program
deficiencies that have arisen or yet to be addressed, or new threats
that have emerged.

So what changes should be made? First, Congress should remove
all doubt that the region is on the right path and restoration efforts
are on track. Pass H.R. 223, the Great Lakes Restoration Initiative
Act. Passing this bill creates greater certainty for the program and
allows everyone to focus on getting the job done.

Second, we support even greater targeting of GLRI funds in pri-
ority watersheds. However, we expect the GLRI to invest in all five
focus areas and to fund activities in these areas as a prescription
for recovery.
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We also want to see more consistency on when requests for pro-
posals are released each year.

Third, we remain worried that we are not as effective on larger
lakewide scales at monitoring, scientific assessment and program
project evaluation. Generally speaking, our coalition’s members
support the integration of monitoring requirements for projects
they are undertaking.

Successful monitoring has assisted HOW [Healing Our Waters]
groups in documenting short- and long-term project successes.
However, it is not clear how comprehensive and systematic moni-
toring is and how these local efforts add up to a well-monitored,
scientifically assessed system.

Since the beginning we have been saying that monitoring re-
quires more GLRI resources than it receives now, and that those
funds be available beyond just a couple of years so we can track
long-term progress. It would also help if this monitoring stems
from a Great Lakes research plan which has yet to be assembled.

Fourth, buy-in from the Great Lakes community is also critical
to the overall success of the GLRI. Agencies at every level of Gov-
ernment must talk to the public to help understand what progress
has been made, where efforts should focus next, and whether the
restoration priorities of the Great Lakes restoration community
and, therefore, the GLRI, should change based on those assess-
ments.

Annual engagement of the non-Federal stakeholder community
leads to better coordination and better alignment of resources and
work at all levels.

To sum up, the Great Lakes restoration investments are paying
off for the environment and economy. The Great Lakes Restoration
Initiative is Government at its best; agencies working with busi-
ness, civic and community groups collaboratively on a common
goal. The results are impressive and underscore why this national
effort needs to be authorized so that we can see the job through
to the end. Cutting funding will only make the job harder and more
expensive.

Thank you for inviting me to share our views with you. I am
happy to answer any questions.

Mr. GiBBs. Thank you.

I will start off with a question here.

Mr. Allan, in your testimony you describe the need for increased
coordination, consultation and engagement between the Federal
GLRI agencies and the Great Lakes States. Can you give us exam-
ples of how the current efforts by the Federal agencies in the area
are just not enough?

And then are States treated as coequal partners? Can you just
elaborate?

Mr. ALLAN. Yes, thank you.

It has been subject to our written testimony as well. I think the
States are feeling the necessity to be sort of engaged in some of the
decisionmaking process, not just as the recipients of the funds, but
really a little more upstream in that process to make sure that we
can coordinate as much as we can with other existing State pro-
grams, State resources, and really at the community level, too, to
help be part of that facilitation.
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So I think that is an important aspect. As I said, I think the pro-
gram has worked well. A lot of money gets targeted to the right
things, but I think the States would like to see some further inte-
gration sort of upstream in that decisionmaking.

We did receive a letter to our letter to Administrator McCarthy.

Mr. GiBBS. Are the States involved in the subgroups that we
talked about in the first panel?

Mr. ALLAN. They have not up to this point, but we have some
commitments from EPA that the States will be included further in
that deliberative process.

Mr. GiBBS. Yes, I think that would be a critical component. I
mean, it is a partnership.

Mr. ALLAN. Yes.

Mr. GiBBs. States ought to be involved in getting down in the
weeds.

Mayor Dickert, can you explain kind of on that same question,
as a mayor, the relationship of the municipalities with the Federal
Government on this question about the consultation and involve-
ment?

Mr. DickgeRT. Well, first of all, thank you, Mr. Chairman.

First of all, we have had a great coordination with EPA region
5. We do not as mayors, at least I do not and most of the mayors
that I know, we do not go out and just ask for money willy-nilly
and just say we want to take all the money without project coordi-
nation and dramatic results.

So the first thing is we work with the EPA and on the problem
areas that we see for the end game, and that end game is usually
not only cleaning up the environment, but providing that economic
benefit as it moves forward, whether it’s helping as business devel-
opment or overall quality of life issues for your cities.

The coordination that can go on top of that is the additional co-
ordination with the State, and when you have got all three of those
players playing in the same sandbox, you have got some really good
things going on. So they can coordinate their money for efficiency
and effectiveness with the cities and the counties and the Federal
Government. It is the perfect answer.

The issue that we deal with, candidly, is the silos within the Fed-
eral Government that there is no flexibility and that limits some-
times even the money that you can go after because it does not fit
perfectly into a box.

Mr. GiBBS. Yes, you would think with a grant process that would
help break down some of that, but that is what we need to work
on, I think, in the authorization.

Mr. DICKERT. Grants and prioritization, correct.

Mr. GiBBS. Yes. Mr. Busdeker, on the 4R Program you talk
about, nutrients, stewardship, dealing with the right source, right
rate, right time and right place, obviously that is just plain com-
mon sense to me as a farmer. Your statement about excess nutrient
supply costs money, and you cannot hardly do it especially with to-
day’s commodity prices. It is not a smart thing to do.

Has the GLRI provided any funds to help with your efforts for
the 4R Program?

Mr. BUSDEKER. Mr. Chairman, thank you for that question.
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Not directly for the 4R Certification Program. That has been
funded by industry as well as the folks who become certified that
go through the audit. They have to pay for the auditing process
and so forth.

Mr. GiBBS. Are you seeing with GPS, global positioning system,
and I know my larger green farmer friends, it is in all their equip-
ment out there, especially in northwestern Ohio, seeing more farm-
ers moving to more specific placement of nutrients using GPS? Is
that starting to happen or not?

Mr. BUSDEKER. Well, that is becoming very common. We call it
variable rate technology in terms of application of nutrients, and
I would say that is becoming commonplace. It is not 100 percent,
but it is rapidly progressing forward as the way to apply nutrients.

Mr. GiBBS. And I think for anybody listening to this or viewing
this, you know, the reason I raise that question is I think it is im-
portant because people do not realize that in any given field you
can have tremendous yield differentials and fertility levels because
the soil does change, you know, across a 5,800-acre field or what-
ever.

It helps the farmer’s bottom line by getting that nutrient placed
where it is needed and not putting excess on where it is not need-
ed, and that is where GPS would come in. I think you would concur
with that, right?

Mr. BUSDEKER. Yes, that is correct. And we have actually for
years, many, many years previously, used one rate across a field,
but today we are breaking this up into individual management
zones based on yields, and that has been occurring not on all fields,
but we are progressing that way. That is kind of becoming the way
of the industry.

Mr. GiBBS. Has the Natural Resources Conservation Service, are
they doing enough? Is there more they can do or what are your
thoughts on that?

Mr. BUSDEKER. Well, they are doing a lot in the area, especially
with the cover crops and the various things that are going on. They
are a great help, yes.

Mr. GiBBs. OK. Thank you.

Mrs. Napolitano, I yield to you.

Mrs. NAPOLITANO. Thank you, Mr. Gibbs.

And to that question, Mr. Busdeker, this is all voluntary if I re-
member correctly, the farmers utilizing fertilizer that was being
now informed in the way it is being utilized by you. Do you have
data on that?

Do you have any data that shows the trend, the lines of the ap-
plication of these nutrients to the land, both commercial and ma-
nure?

Mr. BUSDEKER. Well, the voluntary part that you have made
mention was the certification program for the agricultural retailer.

Mrs. NAPOLITANO. It is only about 70 percent certification, right?

Mr. BUSDEKER. Well, not 70 percent. We have got I think it was
17, 1 believe I said, that were certified agricultural retailers. Now,
that is not farmers. That represents about 1.2 million acres in the
Western Basin of Lake Erie and about 3,200 farmers.

But as far as the participation and all in this nutrient manage-
ment and so forth, that is a pretty high percentage of farmers be-
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cause really our sales and certified crop advisors provide that infor-
mation to the grower.

Mrs. NAPOLITANO. Do you have any of that data?

Mr. BUSDEKER. Specifically I am not sure I understand the ques-
tion.

Mrs. NAPOLITANO. The data that shows the trend of the reliance
on the application of the nutrients, commercial and manure. Are
you showing how much it is being utilized?

Mr. BUSDEKER. Well, we know based on crop production. That is
how we determine how much to apply. It starts with a soil test.
Then we go through the crop production. We determine yield goals,
and then we determine how much nutrient needs to be applied,
which includes livestock waste, if there is livestock waste, as well
as commercial nutrients.

Mrs. NapoLiTANO. OK. Well, could you provide any of that infor-
mation to this subcommittee so we know what is happening and
maybe be able to understand a little more?

Mr. BUSDEKER. Certainly.

Mrs. NAPOLITANO. Thank you, sir.

And several of you have talked about the importance of the au-
thorization of the GLRI that is in H.R. 223. Mr. Lord does raise
the importance of the reauthorization of the EPA’s Great Lakes
National Program Office and also of the Great Lakes Legacy Act.
Both are laws.

Do you agree that these programs also are important for Con-
gress to reauthorize?

Mr. DICKERT. If I may, yes, and the reason why is simply when
we are working at the local level, it is all about consistency, and
if you know, for instance, if you have a developer coming into a city
like ours where you have just done a brownfield redevelopment and
that person, that investor knows that they are coming in, but they
are going to need some additional EPA work to make that happen,
to create that better riverfront or lakefront, then if there is a con-
sistency in the program, you know that if you do not get it in the
first year, you can still apply the next year and still try to work
through those to make those blend together.

If there is no consistency, then you do not know if that money
is there. Then you are always battling back and forth to see if the
project is actually going to happen.

So for us at the local level, it is purely the consistency knowing
that the opportunity is there. It allows us to do longer planning,
create more efficiency and make our projects more effective.

Mrs. NAPOLITANO. Anybody else?

Mr. ALLAN. I would agree. Having a suite of tools available,
GLRI, Great Lakes Legacy Act, and then having a Federal agency
in this case, EPA, through the Great Lakes National Program Of-
fice, through GLNPO, being able to really sort of be that voice and
really have that set of relationships develop

Mrs. NAPOLITANO. So it does have importance.

Mr. ALLAN. We think it has great importance moving forward.

Mrs. NAPOLITANO. OK.

Mr. ALLAN. It adds to that clarity and adds to the collaboration.

Mrs. NAPOLITANO. Anybody else? No?
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Well, thank you for that, and, Mayor Dickert, I hate to bring up
the issue of the MS4 [municipal separate storm sewer system], but
that is going to have to be another issue that is going to affect all
communities, and I am sure you know Mary Ann Lutz.

Mr. DiCKERT. Oh, all too well.

Mrs. NAPOLITANO. Who is now on my staff doing the MS4 work
with EPA.

Mr. DICKERT. Yes, yes.

Mrs. NAPOLITANO. So I would want to be sure that we commu-
nicate that we need to get more of that information so that EPA
does work with the community to ensure that that is done and that
it is not heavyhanded as an unfunded mandate to our communities.

Mr. DickeRT. Right. And candidly, the unfunded mandates that
come down and sometimes the consent decrees that come down, we
are already at the local level working on. We may not have met
necessarily the goal, but I rarely know a mayor who simply sits
back and says, “Ah, whatever happens happens.”

We are trying to work ahead of everything so that we do not
have to worry about it. So any time that we can get the effort
working together, it is great. It is dealing with the consent decrees
and the mandates. I always tell everybody it is always better to
work together.

Mrs. NAPOLITANO. Well, yes, but keep Members of Congress in-
formed because they do not know anything about the stormwater
issue or many of them are not aware that it is going to be an un-
funded mandate on their communities.

Mr. DICKERT. Absolutely.

Mrs. NAPOLITANO. And they are going to be raising holy you-
know-what when it comes down as a mandate.

Mr. DICKERT. Yes, absolutely.

Mrs. NAPOLITANO. To Mr. Lord, some have criticized the GLRI
for the pace which expends the funds. Is it not true that these pro-
grams take years to complete and that a more appropriate measure
would be the total number of funds obligated to the long-term
projects?

Mr. LorD. I would agree with that. We see that this is a region
that has winter. The lakes freeze. There is snow cover. The ability
for projects to actually be implemented can take years just by the
vagaries of the weather patterns. I mean we just do not know.

So using obligations I think is a much better benchmark than
trying to use expenditures or funds.

Mrs. NAPOLITANO. Make more sense?

Mr. Lorp. I think it does and I think the GAO report that came
out in 2015 also highlights three or four reasons why expenditures
may take longer and why you may not be seeing expenditures as
quickly as you do the obligation of those funds.

Mrs. NAPOLITANO. Thank you.

A question, Mr. Allan, real quickly. The issue that the EPA’s old
reporting system is now replaced by EAGL, have you seen that sys-
tem? Have you looked at it?

Mr. ALLAN. I have not yet. I think it was still in final testing,
and I have not had a chance to take a look at it.

Mrs. NAPOLITANO. Are you being included in being able to under-
stand how it will be applicable?
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Mr. ALLAN. We will definitely.

Mrs. NAPOLITANO. OK. Thank you, Mr. Chair.

Mr. GiBBs. Mr. Ribble.

Mr. RiBBLE. Thank you, Mr. Chairman.

Mayor Dickert, it is good to have you here. I live up near Green
Bay and had a chance to visit your city on many occasions in my
35 years that I have been traveling around the country and stayed
as a commercial contractor.

My question for you, and I have got a couple questions for you
if you do not mind, I have heard from the Green Bay Clean Water
Agency as well as read in your testimony your concerns about the
Interior appropriations bill in the Senate.

It sounds a little inconsistent. I wonder if you could help me
navigate the inconsistency when you talk about opposing the lan-
guage when they are asking for no discharge. Can you expand your
comments on that a little bit? Because it seems like it is not con-
sistent with the rest of your testimony.

Mr. DICKERT. Sure, and thank you, Mr. Ribble. It is great to see
you again, Congressman Ribble.

When you come down with Senator Kirk’s proposal I believe you
are talking about, when you come down with a proposal that says
that you have to eliminate all overflows, there is no system, and
you can ask the city of Houston because I was talking with our
mayor the week that they had their storm flooding; there is no sys-
tem in America that is designed for the complexities of the weather
that we are having right now.

If we get 7 inches of rain in Milwaukee, 28 hours later it will
be in Racine, and we will be flooding, and there is nothing that we
can do about it because it is a 500-year event.

So what we are talking about is we are all working, and we
talked about this earlier. I think Congresswoman Norton brought
it up. We are all working at creating methods and systems that
capture stormwater, hold it, clean it, allow it to filter through the
ground, all working to try to prevent those big 500-year events, but
it is impossible to do that.

There is no way Houston could have prepared for what happened
with their storm that they had. They were 3 feet under water. So
to simply say that we all have to get to that level, by the time we
get to that level and that 500-year flood happens, we are probably
going to have to have an overflow at that time.

So what we ask is that we are already working as a city. We do
not have combined sewers. So we are already working as a city to
prevent all of that. We are putting in 2-million-gallon storage
tanks. We are doing all of the work environmentally. To simply say
that we have to do that, that will cost the city of Racine $700 mil-
lion for 80,000 people. Sixty-five billion dollars, I think, is the
pricetag for the country for the Great Lakes region.

It simply is unaffordable. So what I would ask is that we work
together in advance with these communities to find those best prac-
tices and work through those.

Milwaukee is a perfect example. MMSD [Milwaukee Metropoli-
tan Sewerage District] is working to do different stormwater sys-
tems with their combined sewer to make sure that that stormwater
never even makes it into the system. So we are trying to do that.
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When you look at Green Bay, 1.4 percent of the Lake Michigan
water, 30 percent of the nutrient load into that areas. You know,
there are problems that we are all trying to work through. We ask
that you focus on the big problems and work with those folks, like
Mayor Jim Schmitt in Green Bay, and try to help them out.

We are trying to do our own at the local level to prevent this
from coming in the first place, but I will tell you when a 500-year
flood hits, you pray. You pray hard because there is not a heck of
a lot else you can do besides that.

Mr. RIBBLE. I thank you for expanding your comments that you
had in writing here.

I want to also go a little bit further in your testimony. You men-
tioned the use of porous pavements and things like that in one of
the projects. Has your city gone to the point of modifying your
building codes to a 21st-century standard requiring porous pave-
ments, parking lots, sidewalks, vegetative roofing?

Mr. DICKERT. Right.

Mr. RiBBLE. Things like that that would actually bring our con-
struction practices into the 21st century as far as managing the
water runoffs during high rain events.

Mr. DICKERT. Absolutely. We do, and we work through a series
of best practices within the U.S. Conference of Mayors and the
Great Lakes groups to do that. We have actually gone above and
beyond that.

That project that I talked about earlier where we have the boat
ramp, the harbor and the road, all of those were done with environ-
mental sensibility to not only do porous pavement, but to then take
stormwater management and manage it through the process of
plants and things like that to preprocess the water.

We have the system that you talked about earlier where the
stormwater comes off and it goes through five tiers of environ-
mental purifying before it even gets to the lake. We do all of that.

The thing that we are doing on top of that because as mayors
we have to stay efficient and then we have to continue to be effi-
cient. We actually go to a road system where once we do
stormwater and water and you put the cement on top of the road,
utilities have the right to cut that road up the next day. We actu-
ally work now with our roads where we bring everybody in ahead
of time, all the utilities, including water and stormwater, so that
when we do a road, all those five layers are done so that when that
cement cap goes on top, that road is not going to be touched for
20 years.

Those types of processes in long-term planning, to the issues, Mr.
Chairman, that you brought up earlier about whether those funds
and Congresswoman Napolitano talked about whether that consist-
ency of those funds are there; that allows us to plan all of that out
so that we can create all of that efficiency so we can hold back all
of those items.

So we do that every day. The best practices we get from our col-
leagues. Mayor Daley said that, you know, the one thing you do as
a mayor is steal, and I said as a Catholic that is tough for me, but
we do. We steal each other’s ideas and we blend them into what
we are doing.
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Mr. RIBBLE. And I think it is really important because I often
read language like is in your testimony where you say, “I cannot
emphasize enough that we all must be fully engaged and fully com-
mitted to water issues if we are going to succeed. You cannot do
this halfway.”

I hear that a lot, but then when you do the deep dive on building
codes, you see that they are not really fully committed. I would also
suggest that to Mr. Wolking for the chambers to also be taking a
looﬁ at how corporate America can be a partner in this issue as
well.

It has to be all of us participating as agriculture, in dealing with
the nonpoint source, endpoint source. If we all would actually move
into the 21st century, we could preserve this very important chain
of water.

b Slg thank you very much for being here, and with that I yield
ack.

Mr. DicKERT. Thank you.

And if I may, Mr. Chairman, not just in the ordinances, but in
the bidding. Your bidding has to include that as well.

Thank you.

Mr. GiBBs. Mr. Davis, do you have any questions? Mr. Davis.

Mr. Davis. Thank you, Mr. Chairman.

I apologize for the side conversation there.

And thank you, Mr. Rokita.

First off, witnesses, we really appreciate you being here. My first
question is for Mr. Allan.

You wrote in your testimony that Federal agencies are not co-
ordinating, consulting and engaging with the States as well as they
could or should. What are some ways that the Federal agencies
need to treat the States more as coequal partners in implementing
the GLRI program?

Mr. ALLAN. Good question.

Mr. Davis. Thank you.

Mr. ALLAN. So we did pose that to the EPA in our letter to Gina
McCarthy, and she has written us back just as of a day or so ago,
and we can enter that letter into the record as a response.

And we do agree with it. She is going to invite us or open up ad-
ditional quarterly discussions with the States, with the Regional
Working Group. We think this will help really start to facilitate
more sort of that front-end planning than just, you know, here are
the priorities, here are the projects, here is where we have to go.

So as I mentioned before, we are really looking to move that up-
stream a little bit more in the decision process.

[The information follows:]
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Mr. Davis. Great. Thank you.

And, Mayor—Racine, Wisconsin, right?

Mr. DICKERT. Yes.

Mr. DAvis. Who is your Member of Congress in Racine?

Mr. DicKERT. Congressman Ryan.

Mr. Davis. Who?

Mr. DICKERT. Congressman Paul Ryan. You might know him.

Mr. Davis. Not ringing a bell. No, no.

Mr. DickeERT. He is a good looking, tall guy. You should get to
know him.

[Laughter.]

Mr. Davis. No, Paul is great, and please do tell him that we were
giving him some flak here in the T&I Committee.

Mr. DickERT. I hope to see him in a little bit. I will remind him.

Mr. DAvis. Yes. Let him know we do have other committees here
besides his vaunted Ways and Means. OK?

Mayor, I have been a supporter of public-private partnerships.
Mr. Lord mentioned more public-private partnerships in his testi-
mony. I think they are a good means of leveraging and coordi-
nating resources.

As a matter of fact, my colleague, Cheri Bustos, and I, along with
our Senators from Illinois, ensured that there was a provision in
the WRRDA package to encourage more public-private partner-
ships.

Do you see a role for P3s [public-private partnerships] in the
Great Lakes restoration projects?

And if so, how can that role lead to further success? And what
idea may you have to get the Federal agencies past their hesitance
of doing them?

Mr. DickerT. Well, first of all, I think P3s are imperative. We
use them on a regular basis because the fact is many of these com-
panies, large and small, have the expertise that you need.

If there is one thing you learn early as a mayor, there is no book
on how to do the job. So you have to go out and find the organiza-
tions, the companies that actually can provide the work, especially
viflhen you are in emergency modes to finish and help you with
these.

I think P3s are not only imperative, but I think it is part of ev-
erything that we do. How can we encourage that and move it for-
ward? I still think that the blending of the local governments, the
State priorities and the Federal priorities should be matched up a
little bit more. I think that we can get better leverage.

The other thing I would suggest is that—and I think the EPA
has allowed for this already. Regionalization of project planning, so
in other words, if you have two or three municipalities in the same
area and especially in the Maumee Valley in Ohio, looking at solv-
ing that bigger, very complex situation, allowing projects to be
worked together by one company, if there is one company that is
very good at what they are doing, allow them to work on three
projects at the same time to help blend the efficiencies and savings
of that effort.

So those are a couple of things that I would suggest.

Mr. DAviS. So you are saying the Federal agencies should let
local municipalities walk and chew gum at the same time.
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Mr. DickeERT. We would love that.

Mr. Davis. Yes, thank you. We would, too.

Mr. Busdeker, hey, thank you for being here, too. I have a ques-
tion for you. Is the NRCS doing enough to support the agricultural
community to implement conservation and best management prac-
tices to reduce nonpoint source pollution?

Yes or no?

Mr. BUSDEKER. Yes and no. They could do more. We could always
do more. There is a lot of work to be done. We are not

Mr. Davis. That was my next question. What more should they
be doing?

Mr. BUSDEKER. Well, certainly cover crops are a big piece of what
we are doing out here today; control structures on tile, and even
maybe a little bit off to the side here, research is another big piece.
We need to do more research on this edge of field work so we know
where this dissolved reactive phosphorus is really coming and what
BMPs can help mitigate it.

Mr. DAvis. Excellent. We actually just had a research hearing in
my other committee. I had another hearing which is why I was late
for this one in the House Committee on Agriculture, and in our
hearing yesterday and the subcommittee I chair focused on agricul-
tural research and working with our land-grant universities.

If you see a way to partner with our land-grants and with other
institutions within the agricultural community to get more re-
search dollars towards conservation, please do let me know.

And with that, Mr. Chairman, I yield back the second I have left.

Mr. GiBBs. Mr. Rokita.

Mr. ROKITA. I thank the chairman, and I appreciate the witness
testimony today and also from the first panel as well.

I give my apologies. Today in three committees and starting yes-
terday actually where we are getting ready to employ a concept
called reconciliation, and the Workforce Committee just did its part
of the reconciliation process for this year that originated in the
Budget Committee that I am also a part of. So it was a busy day
for a lot of us. No excuse, but just want you to know where I was
before this.

And even though I was distracted by the gentleman from my left
and though I associate with him regularly, I was able to hear a lit-
tle bit of your testimony, and so I would like to focus my questions
I think mostly, and no offense to anyone else, but I want to focus
my questions directly to Mr. Lord if that is OK.

Reading your statement last night, you talk about the number of
jobs that can be created on the Great Lakes due to these restora-
tion projects. I am from Munster, Indiana, Lake County. So we are
right up there, grew up there, and I would like to think I appre-
ciate the cultural value, the economic value, the environmental
value of those lakes.

But this committee and this subcommittee is new to me. I want
to understand more when you say this will create jobs. Do you
mean to imply that these restoration efforts are going to go on in
perpetuity or is there some day when this ends, therefore tech-
nically making the jobs temporary?

Yes, that is a trick question.
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Mr. LorD. I would suggest that that day is a while away. So the
jobs would be fairly permanent. We have a lot of work that needs
to be done in the Great Lakes region to address the decades of
problems that have been building.

While we have been able to make progress in cleaning up our
areas of concern, for example, we still have 27 that remain unat-
tended and need to have more focus. While we have been able to
make some progress in creating new habitat and wetlands, we have
had a significant amount of-

Mr. ROKITA. So in your mind, when is enough enough? When
would you be satisfied definitionally that the restoration has, in
fact, occurred? When these 20 projects are done?

Mr. LorD. Well, I do not know if it is as simple as that. That
is a very good question, but it is a very difficult question at least
for me to answer.

Mr. ROKITA. You have got 2 minutes.

Mr. LorD. Well, I will do my best. I think I don’t know when we
will be done. I think some of the indicators that we would like to
see that would help suggest when we may be close to being fin-
ished with our restoration activities would be for a system of lakes
and connecting channels that are resilient, that can accommodate
the stresses that we have put on them through the legacy of toxic
pollution or habitat loss or the introduction of new invasive species
or the impacts that we are seeing from climate change.

So we would have a better sense as to knowing that we will be
closer to being finished with this project when the reaction of the
system is such that it is able to adapt more effectively to the
changes that we are asking the system to make.

Mr. ROKITA. Thank you.

Would anyone else like to jump in my line of questioning in
terms of response? Mr. Allan?

Mr. ALLAN. I would, and I will direct it in one hand specifically
g) the Area of Concern Program. That is one of the big pieces of

LRI

Communities have set out very real markers for what they see
on all the different beneficial use impairments. When they meet
the next threshold to be able to remove that and if you remove all
of the beneficial uses, then you can delist the area of concern. So
that one has very real and definitive markers of success: habitat
replacement, loss of habitat, fish, consumption of fish, all of those
pieces.

And we see “done” in the case of GLRI and under Area of Con-
cern Programs specifically when each of those markers are met and
the community essentially agrees with the progress made.

So as principals and actions and projects take place in those com-
munities, as we continue to delist the use impairments, whatever
that is, once those are agreed to and acknowledged by the commu-
nity, we can then move on to other things.

Mr. ROKITA. Anyone else?

Mr. ALLAN. If we collect enough of those, then the community
can celebrate its success.

Mr. ROKITA. Anyone else for 10 seconds?

Mr. WOLKING. If I may, yes. I think you need to understand, too,
that getting there gets us to a point where we can say we have ac-
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complished these objectives, but we also have to be able to sustain,
and these are changing ecological and environmental systems. So
can we also sustain and can we also then find there are other
needs as well?

We do not know.

Mr. ROKITA. Thank you. My time has expired. Appreciate it.

Mr. GiBBS. I have one question. I want to kind of finish up with
Mr. Wolking.

In your written testimony, I do not think you highlighted this in
your verbal testimony, but you talk about the 5,300 miles of shore-
line and the complex work and we learn as we go. Then you talk
about the second major phase of the plan, 2015 to 2019, and the
introduction of science-based adaptive management, improvements
in prioritization, and better reporting on measures of progress and
their impact.

I see you have Brookings Institution and Grand Valley State try-
ing to get cost-benefit analysis and trying to quantify where we are
headed.

It is hard to do, but do you want to elaborate a little bit on trying
to monitor the impacts, the economic impacts for the benefit?

Mr. WOLKING. I think that is the most difficult part of this whole
process when we are talking about measuring in metrics. I think
it is easier to measure the environmental impact and results, but
then when you start talking about, well, what economic activity
proceeds from that, it is a lot more complicated than saying we are
putting a machine on the floor that can put out a certain number
of parts at a certain estimated cost, and we are borrowing X funds
at X percent.

You know, this is different, and it would seem to me that there
is a great opportunity here if we stay the course to observe as we
have finished projects and we have attained results to watch what
happens in those communities, which partly will be as a result of
what has been accomplished with the initiative.

Again, you are talking about people and systems and environ-
ment, and they all come together. There are many things that go
into the soup, but clearly I think as we get more time under our
belts observing what we have been able to accomplish and observe
what happens in the communities as we go forward I think we will
be able to see measurable results. That can at least partly be at-
tributed and tied back to the initiative.

It is the level of activity, I think. That is a great word to keep
in mind. As these things happen and are completed, you are going
to see activity as a result in those areas, whereas before you were
seeing no activity.

Mr. GiBBs. That is a good point to end this hearing, I think.

I want to thank you all for coming in.

Do you have one more point? Go ahead.

Mrs. NAPOLITANO. Just one very quickly, and that is to Mr. Lord.

Mr. Rokita touched on the job creation issue, and while it has
been 5 years and you have already created the jobs, it will hope-
fully be another 5 years. How long do you think this can continue
to create the jobs and will those jobs change as new technology and
as improvements are done?

What do you see will happen, the challenges that may be ahead?



49

Mr. LorD. Well, it depends on the type of jobs that we are talk-
ing about, but some of the things that we have seen, some of the
results that we have seen as a result of the Great Lakes Restora-
tion Initiative through some of the habitat improvements, for ex-
ample, very much sustain the kinds of outdoor jobs that we would
like to see in the region, jobs for folks that sell the guns and the
ammo and the fishing hooks and the rest of it to the people who
are going into Michigan or Ohio or any of the other Great Lake
States in order to enjoy the outdoors.

As T also noted, the restoration project that we have undertaken
while we are 5 years in, we have got a long way to go.

Mrs. NAPOLITANO. How long do you think that might have to go?

Mr. LoRD. I cannot answer that question, ma’am. It is a very——

Mrs. NAPOLITANO. Three decades, four decades?

Mr. LORD. These are large lakes with a lot of problems, and we
have, I think, made a very significant and valiant effort and a lot
of progress to date in cleaning them up, but as noted, we have got
27 AOCs, areas of concern, that remain, and they are very com-
plicated projects in terms of getting those finished.

So I think the bottom line is there is a lot more work, but the
benefits, as Mr. Wolking was highlighting, are that when we clean
up these areas of concern, for example, these communities that
have had this anchor around their necks in terms of this—it’s gone,
and so you can see the development coming, the highrises or what-
ever they may want to do in these newly cleaned up places.

We have begun to see some of that happen, and so that is the
kind of excitement that the GLRI can bring and I think will con-
tinue to bring as we make more progress in the future.

Mrs. NAPOLITANO. Thank you, sir.

Thank you, Mr. Chair.

Mr. GiBBs. Well, again, I want to thank you for coming in.

I think this was quite an interesting discussion, and hopefully we
can move forward with the formal authorization and reliable, sus-
tainable funding.

We had a hearing just recently on brownfields, Mayor. That is
a key issue. We have made a lot of progress, sir, I think, in inte-
grated permitting and planning, I think you highlighted that. We
have had hearings on that, and are trying to work with the U.S.
EPA to allow municipalities like yourselves to do integrated per-
mitting so that you can address what your needs are, which might
be different than the needs in Cleveland, for example.

And so thank you all for coming in to highlight the importance
of the Great Lakes to economic stability and job creation in the re-
gion.

Thank you very much, and this concludes our hearing.

[Whereupon, at 12:27 p.m., the subcommittee was adjourned.]
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Good Morning Chairman Gibbs and Ranking Member Napolitano, and members of the
Committee. My name is Chris Korleski and 1 serve as the Director of the U.S, EPA’s Great
Lakes National Program Office in Chicago. I am very pleased to be here this morning to

discuss the remarkable progress made under the Great Lakes Restoration Initiative (GLRI).

The GLRI was launched in 2010 to accelerate efforts to protect and restore the largest system
of fresh surface water in the world — to provide additional resources to make progress toward

the most critical long-term goals for this important ecosystem.

Restoring and protecting the Great Lakes is not just a regional imperative; it is a national one.
The lakes hold 90 to 95 percent of the nation’s fresh surface water supply providing
ecological and public health benefits, as well as direct economic and recreational benefits, to
tens of millions of American citizens (including members of Tribal nations) who live in the

Great Lakes basin.
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o Initiative Projects Funded During 2010-2014

Since its inception, the Great Lakes Restoration Initiative has been a catalyst for
unprecedented federal agency coordination ~— through the GLRI Interagency Task Force and
the GLRI Regional Working Group, both of which are led by EPA. This unprecedented
coordination has produced unprecedented rosults. GLRI resources have supplemented agency
base budgets to fund over 2,600 projects to improve water quality, to protect and restore

native habitat and species, fo prevent and control invasive species and to address other Great

Lakes environmental problems.

The GLRI Interagency Task Force and Regjonal Working Group work very hard 1o ensure
that the Initiative: identifies the key threats to the Great Lakes ecosystem; ensures that the

projects funded address those key threats: as

s projects using measures of progress to

-ommunicates those resuits through
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a Report to Congress and the President. In addition, the Task Force and Working Group

ensure that these activities are undertaken with the input of key stakeholders.

This coordinated effort is showing results:

Toxic Substances and Areas of Concern®

Dwring the first five vears of the GLRI, federal Accaterating Cleanup af Areas of Cancern

Designated Under 1987 Graat Lakes Water Quality Agrasmant

agencies and their partners delisted three Areas of ‘ e B

Concern (Presque Isle Bay in Pennsylvania and
Deer Lake and White Lake in Michigan) and
completed all of the initial work that will lead to

the delisting of three additional Areas of Concern

(Sheboygan River in Wisconsin, Waukegan

Harbor in [linois, and Ashtabula River in Ohio). That’s a major change from the 25 years
before the Initiative, during which only one Area of Concern was cleaned up and delisted.
With continued funding and the continued coordination of all our federal and state partners,
we hope to keep the momentum going and ultimately achieve the delisting of all the

remaining Areas of Concern,

1w

Areas of Concern” {AQCs) were designated under the Great Lakes Water Quality Agreement of 1987 dug to largs amounts of
legacy contaminants, primarily from industrial sources. There are 43 separate AQCs: 268 in the U.S., 12 in Canada, and 5 bi-
national.
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Invasive Species

During the first five years of the GLRI, federal agencies and their partners engaged in an
unprecedented level of activity to prevent new introductions of invasive species in the Great
Lakes ecosystem. Some of this activity was focused on Asian carp, which are a significant
threat to the ecological health of the Great Lakes and its multi-billion dollar sport fishery.

The GLRI provides support to the Asian Carp Regional Coordinating Committee to prevent
bighead and silver carp from becoming established in the Great Lakes ecosystem; to date,
monitoring has not found any established self-sustaining populations of silver or bighead carp.
Nevertheless, the threat of Asian carp entering the Great Lakes continues, and the federal

partners are eager to continue the work necessary to keep them out of the Great Lakes.

Agencies and their partners also controlled over 84,000 acres of property for terrestrial

invasive species such as Japanese knotweed; Phragmites and purple loosestrife.
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Nearshore Health and Nenpoint Source Pollution

During the first five years of the GLRI, federal agencies and their partners targeted activities
to reduce phosphorus runoff from farmiand, which contributes to harmful algal blooms in
western Lake Erie, Saginaw Bay and Green Bay. Federal agencies used GLRI support to
increase the number of acres of farmiand enrolled in agricultural conservation programs in

GLRI priority watersheds by more than 70 percent.

Great Lakes Rett v Priovity Watersheds During 2010-2014

WMatimes River Watgtshed

GLRI Funding Increased Acreage Enrolled
in Agricultural Conservation Programs in Priority Watersheds
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Habitat and Wildlife Protection and Restoration
During the first five years of the GLRI, more than 100.000 acres of wetlands and 48,000 acres
of coastal. upland, and island habitat were protected. restored and enhanced. Over 500 barriers
were removed or bypassed in Great Lakes tributaries, enabling access by fish and other
aquatic organisms to over 3,400 additional miles of river. These activities have accelerated the

restoration of native fish and wildlife populations to self-sustaining levels.

Accountability, Education, Monitoring, Evaluation, Communication and Partnerships
During the first tive years of the GLRL, less than a quarter of one percent (<0.25%) of GLRI
funding was used to implement “teach the teacher™ activities and help science teachers

throughout the basin incorporate Great Lakes-specific material into their class curricula.

The July 28, 2013 Great Lakes Restoration Initiative Report 1o Congress and the President
provides detailed progress on each focus area for fiscal years 2010-2014°, It also includes
detailed information on funding and overall performance on Action Plan measures of

progress. objectives and long-term goals.,

While the first five years of the GLRI have achieved remarkable progress. the federal

agencics are already well underway implementing GLRI Action Plan 1P, which summarizes

* Great Lakes Restoration Initiative — Report to Congress and the President, Fiscal Years 2010-2014 {july 28, 2015)
hitp/dgleeun/odfs /71050720 report_to_congress.pof

<ifs/

# Great Lakes Restoration Initiotive — Action Plan Il (September 2014): htpe/ /gl us/agtionplan/pdfs/ulri action-plan-2.pdf

6
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the actions federal agencies will implement during fiscal years 2015 through 2019. These
actions will build on restoration and protection work carried out under the first GLRI Action
Plan, with a major focus on:

« cleaning up Great Lakes Areas of Concern;

+ preventing and controlling invasive species:

* reducing nutrient runoff that contributes to algal blooms;

» restoring habitat to protect native species; and

* supporting Great Lakes resilience, education and science-based adaptive management (i.e.,

how we make even better investment decisions over time).

While 4ction Plan I will continue to focus on key Great Lakes problems, it incorporates
several fresh approaches:

It expressly incorporates a science-based adaptive management framework that will be used
to prioritize ecosystem problems to be targeted with GLRI resources. to select projects to
address those problems and to assess the effectiveness of GLRI projects. Measures of

Progress have been developed to track all actions implemented under Action Plan 1.

It commits agencies to develop and incorporate climate resiliency criteria in project selection
processes. Agencies will develop standard criteria to ensure climate resiliency of Great Lakes

Restoration Initiative-funded projects.

It incorporates feedback for strengthening the GLRI that was contributed by the Great Lakes
Advisory Board, the U.S.EPA Science Advisory Board, the U.S. Government Accountability

Office, the Congressional Research Service, states, tribes, municipalities and the general

7
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public through in-person meetings, webinars and conference calls. We will continue to
improve implementation of the Initiative and have recently adopted new budgeting and
planning processes that make it easier for federal agencies to work more closely with their
state and tribal partners to ensure that appropriate projects are being prioritized and

implemented.

Thank you Chairman Gibbs, Ranking Member Napolitano, and members of the Committee,

for the opportunity to appear before you today. 1look forward to answering your questions.
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What GAO Found

As GAO reported inJuly 2015, of the $1.68 billion infederal funds made
avallable for the Great Lakes Restoration initiative (GLRY) in fiscal years 2010
through 2014, nearly ail had been allocated as of January 2015, Of the $1.66
billion allocated, the Environmental Protection Agency (EPA} and the other 10
Great Lakes Interagency Task Force {Task Force) agencies expended $1.15
billion for 2,123 projects {see fig.).

Status of GLRI Funds, FY 2010-2014

Dofiaes in misfions
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Task Force agencies can either conduct work themselves or enter into financial
agreements, such as grants, cooperatie agreements, or contracts with others,
such as federal entities; state, local, and tribal entities: nongovernmental
organizations; and academic institutions. To guide restoration work, EPA and the
Task Force have dewsioped two consecutive multivear restoration action plans.
EPA also created a process to ensure monitoring and reporting on the progress
of the GLRYL, and EPA and the Task Force issued three accomplishment reports.

The process to identify each agency's GLRI work and funding has evolved to
emphasize interagency discussion. In fiscal year 2012, the Task Force created
subgroups to discuss and identify work on three issues: clearing up sewarely
degraded locations, called Areas of Concern; preventing and controlling invasive,
aguatic species that cause extensive ecological and economic damage; and
reducing nutrient runoff from agricultural areas, EPA officials said that the Task
Force created additional subgroups to identify all GLRI work and funding in 2015.

In July 2015, GAO found that the Task Force has made some information about
GLRI project activities and results available to Congress and the public in three
accomplishment reports and on its website. in addition, the individual Task Force
agencies collect information on activities and results, although this information is
ot coliscted and repoded by EPA. Of the 19 projects GAD reviewsd, 8 reported
results directly linked to restoration, such as improved methods for captuiing sea
lamprey, an invasive species that can kit up to about 40 pounds of fish in is
fifetime. The remaining 11 reported results that can be indirectly finked to
restoration; that is, the results may contribute to restoration over time. These
included results such as simulations and data for helping decision makers make
better restoration decisions in light of climate change, as well as education and
outreach tools o increase awareness of inasive species.

United States Governmant Accountability Office

GAO s motmakingany 0 0
‘recommendations in this festimony.
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Chairman Gibbs, Ranking Member Napolitano, and Members of the
Subcommittee:

| am pleased to be here today as you consider the Great Lakes
Restoration Initiative (GLRI) and its role in restoring the health of the
Great Lakes ecosystem. Millions of people in the United States and
Canada depend on the Great Lakes—the largest system of freshwater in
the world, containing much of North America’s freshwater supply—as a
source of drinking water, recreation, and economic fivelihood. Over the
last several decades, the Great Lakes Basin, including the five Great
Lakes—Superior, Michigan, Huron, Ontario, and Erie—has proven
vulnerable to the effects of toxic and other pollutants resulting from
industrial and agricultural activities. In addition, more than 180 nonnative
aquatic species have become established in the Great Lakes, some of
which have caused extensive ecological and economic damage. The
discovery of Asian carp near waterways connected to the lakes threatens
to increase this problem.” The GLR! was created in fiscal year 2010, after
the President’s fiscal year 2010 budget request included a new
interagency initiative to accelerate Great Lakes restoration by addressing
regional Issues, such as water quality contamination and invasive species
that continue to threaten the health of the Great Lakes ecosystem. Itis
overseen by the Great Lakes Interagency Task Force (Task Force), which
is chaired by the Administrator of the Environmental Protection Agency
(EPA) and made up of senior officials from EPA, nine federal
departments, and the Council on Environmental Quality.? According to the

"The term Asian carp refers coltectively to four species of carp—including bighead and
silver carp——that are native to Asia and were first introduced into the United States in
1963 Their rapid expansion and population increase can decrease populations of native
aquatic species, in parthy consuming vastareas of aguatic plants thatare importantas
food and spawning and nurseryhabitats.

2The Task Force was created by Executive Order 13340, Establishmentof Great Lakes
Interagency Task Force and Promotion of a Regional Coltaboration of National
Significance forthe Great Lakes, 89 Fed. Reg. 29043 (May 20, 2004).The Task Force
originallyconsisted of the Administrator of the EPA, the Secretary of State, the Secretary
of the Interior, the Secretary of Agriculture, the Secretary of Commerce, the Secretary of
Housing and Urban Development, the Secretary of Trans portation, the Secretary of
Homeland Security, the Secretary of the Army, and the Chairman ofthe Councilon
Emvironmental Quality. Another department, the DepantmentofHeaith and Human
Services, and its Secrefary, were added later.

Page 1 GAO-15-841T
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Task Force, the GLRI was created to accelerate efforts to protect and
restore the Great Lakes.

When Congress made funds available for the GLRI in fiscal year 2010,%
the conference report accompanying the appropriations act directed EPA
to take several actions, including to (1) develop a comprehensive,
multiyear restoration action plan for fiscal years 2011-2014, (2) establish
a process that ensures monitoring and reporting on progress of the GLRI,
and (3) provide detailed yearly program accomplishments beginning in
20114 EPA is authorized to transfer GLRI funds to any federal agency to
carry out activities in support of the program. EPA enters into agreements
with the Task Force agencies identifying the funds to be transferred and
describing the work to be done. To use GLRI funds on restoration
activities, Task Force agencies conduct work themselves or enter into
financial agreements, such as grants, cooperative agreements, or
contracts, with other groups to perform specific projects. Recipients of
GLRI funds can include federal entities; state, local, or tribal entities;
nongovernmental organizations; academic institutions; and others such
as agricultural producers.

My statement today focuses on (1) GLRI funding, action plans to guide
the activities of the GLRI, process to ensure monitoring and reporting,
and accomplishment reports; (2) the process used to identify GLRI work
and funding; and (3) information available about GLRI project activities
and results. This testimony is based on reports we issued in September
2013 and July 2015.% To conduct our work, we reviewed GLRI
agreements between the Task Force agencies and agencies’ policies and
guidance on financial agreements. We also interviewed officials
representing the Task Force agencies. We focused primarily on the five
Task Force agencies that received the majority—about 85 percent—of
GLRI funds made available in fiscal years 2010 through 2014. These
agencies were EPA, Fish and Wildlife Service {(FWS), National Oceanic

*Departmentofthe Interior—Appropriation, Pub. L. No. 111-88, 123 Stat, 2004,2938
(2009).

“H.R. Rep.No. 111-316,at 111 (2009).
GAO, Great Lakes Restoration Initiative: Further Actions Would Resultin More Useful
Assessments and Help Address Factors That Limit Progress, GAO-13-797 (Washington,

D.C.: Sept. 27, 2013)and Great Lakes Restoration Initiative: Improved Data Collection
and Reporting Would Enhance Oversight, GAO-15-526 {Washington, D.C.: July 21, 2015)

Page 2 GAO-15-841T
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and Atmospheric Administration (NOAA), Natural Resources
Conservation Service (NRCS), and U.S. Army Corps of Engineers
{Corps). To examine information available about GLRI project activities
and results for the 2015 report, we analyzed GLRI accomplishment
reports, the GLRI website, and project documents for a nonprobability
sample of 19 projects funded by the five Task Force agencies.® In most
cases, EPA, FWS, NOAA, and NRCS require their grant recipients to
submit quarterly, semiannual, or annual progress reports, and quarterly or
annual financial reports, consistent with the Office of Management and
Budget (OMB) circulars in effect at the time of the agreements.” In
addition, the Task Force agencies that used contracts—the Corps and
NOAA—require their contractors to submit progress reports. More details
on the scope and methodology for this work can be found in each of our
issued reports.

The work upon which this statementis based was conducted in
accordance with generally accepted government auditing standards.
Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.

Background

The Great Lakes Basin covers approximately 300,000 square miles,
encompassing Michigan and parts of llinois, Indiana, Minnesota, New
York, Ohio, Pennsylvania, Wisconsin, and the Canadian province of

SThis nonprobabilitysample provides examples of both projects with typical and large
funding amounts from a range of recipients, and is notrepresentative of alf GLRI projects.

7OMB Circular A-102, Grants and Cooperative Agreements With State and Local
Governments {Oct. 7, 1994 further amended Aug. 29, 1997)and OMB Circular A~110,
Uniform Administrative Requirements for Grants and Other Agreements with institutions of
Higher Education, Hospitals and Other Non-Profit Organizations (Nov. 19, 1993; further
amended Sept. 30, 1999). In December 2013, OMB consolidated its grants management
circulars into a single uniform guidance document, the Uniform Administrative
Requirements, Cost Principles, and Audit Requirements for Federal Awards (Uniform
Guidance), to streamiine its granis managementguidance, promote consistencyamong
grantees, and reduce administrative burden on nonfederal entities. In December 2014,
OMB, atong with grant-making agencies, issued a jointinterim final rule implementing
OMB’s Uniform Guidance for new grant awards made on or after December 26,2014,
Because we revewed GLRI projects awarded before that date, we used OMB's previous
circulars in our review. OMB circulars in effect during the first4 years of the GLRI are
available at hitp/iwww whitehouse goviombicirculars_default/,

Page 3 GAD-15-841T
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Ontario (see fig. 1), as well as lands that are home to more than 40
Native American tribes. # includes the five Great Lakes and a large fand
area that extends beyond the Great Lakes, including their watersheds,
tributaries, and connecting channels.

Figure 1: Area Comprising the Great Lakes Basin
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Numerous environmental stressors threaten the health of the Great Lakes
and adjacent land within the Great Lakes Basin. Decades of industrial
activity in the region have left a legacy of contamination, such as from
polychlorinated biphenyls (PCB), in the sediments that make up the beds
of rivers and harbors in the Great Lakes Basin. In 1987, the United States
and Canada identified a list of 43 severely degraded locations in the
Great Lakes Basin as Areas of Concern—26 of which are located entirely
in the United States; 5, shared by the United States and Canada; and 12,

Page 4 GAO-15-841T
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located entirely in Canada.® As of May 2015, 4 of the Areas of Concern
located entirely in the United States had been delisted, or removed, from
the binational list. In addition, the fertile soil in the surrounding states
makes them highly productive agricuitural areas, resulting in large
amounts of nutrients such as phosphorus and nitrogen—as well as
sediment, pesticides, and other chemicals—running off into the Great
Lakes.® Moreover, large population centers on both sides of the U.S. and
Canadian border use the Great Lakes to discharge wastewater from
treatment plants, which also introduces nutrients into the Great Lakes.
Even with progress in reducing the amount of phosphorus in the lakes in
the 1970s, harmful algal blooms are once again threatening the Great
Lakes Basin.™

The United States has long recognized the threats facing the Great Lakes
and has developed agreements and programs to support restoration
actions. For example, in 1972, the United States and Canada signed the
Great Lakes Water Quality Agreement {0 restore, protect, and enhance
the water quality of the Great Lakes to promote the ecological health of
the Great Lakes Basin. n addition, in 2002, the Great Lakes Legacy Act
authorized EPA to carry out sediment remediation projects in the 31
Areas of Concernlocated entirely or partially in the United States, among
other things.!" In 2004, the Task Force agencies collaborated with
governors, mayors, tribes, and nongovernmental organizations in the
Creat Lakes region in an effort referred to as the Great Lakes Regional
Collaboration, which led to the development in 2005 of the Great Lakes

EThese areas are defined as ‘geographic areas where a change in the chemical, physical,
or biological integrityof the area is sufficient fo cause restrictions on fish and wildlife or
drinking water consumption, or the loss offish and wildlife habitat, among other
condilions, orimpairthe area’s abilityte supportaguaticlife.”

SPollutants from these nonpaintsources remain leading causes ofimpairmentio the
naltion's waters_See GAO, Clean Water Act: Changes Needed ifKey EPA Program Isto
Help Fulfiil the Nation's Waler Quality Goals, GAO-14-80 (Washington, D.C.: Dec. 5,
2013).

“These algal blooms are aresultof increases in phosphorus and nitrogen entering the
takes from nonpointsources of runoff from urban and rural areas. According to NOAA
officials, while phosphorus is generallythe primarynutrientthat controls the amount of
algae that will grow suspended in freshwater, nitrogen can also control algal growth.
tncreases in phosphorus or nitrogen can resultin increases in algae, which canbe
detrimentalto aquaticlife by reducing the amountof sunlightand indirectyreducing the
amountof available oxygen, among other things.

"Pub. L. No. 107-303, 116 Stat. 2355 (2002),

Page 5 GAO-15-841T



65

Regional Collaboration Strategy to Restore and Protectthe Great
Lakes.™ More than 1,500 individuals participated in this effort. In 2009,
the President created the Asian Carp Regional Coordinating Committee
to coordinate efforts to prevent Asian carp from spreading and becoming
established.

Even with these actions, the Great Lakes are environmentally vulnerable.
In 2009, the President proposed $475 million in his fiscal year 2010
budget request for a new interagency initiative to accelerate the
restoration of the Great Lakes. Specifically, the President requested that
EPAand its federal partners coordinate state, tribal, local, and industry
actions to protect, maintain, and restore the integrity of the Great Lakes.
Most recently, in 2015, multiple bills to authorize the GLRI were
introduced in the House and Senate. Some of these bills, if enacted,
woutd authorize $300 million to be appropriated annually to carry out the
GLRI for fiscal years 2016 through 2020.

EPA Made Funding
Available to a Range
of Recipients, Guided
Activities through a
GLRI Action Plan,
Created a Monitoring
Process, and Issued
Accomplishment
Reports

When Congress made funds available for the GLRI in fiscal year 2010,
the conference report accompanying the appropriations act directed EPA
to develop a comprehensive, multiyear restoration action plan for fiscal
years 2011 through 2014, to establish a process to ensure monitoring and
reporting on the progress of the GLRI, and to provide detailed, yearly
program accomplishments beginning in 2011.

GLRI Funding

As discussed in our July 2015 report, ™ in fiscal years 2010 through 2014,
$1.68 billion of federal funds was made available for the GLRL ™ and as of

"Great Lakes Regional Collaboration, Great Lakes Regional Collaboration Strategy to
Restore and Protect the Great Lakes {December 2005).

BGAO-15-526.
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January 2015, EPA had allocated nearly alf of the funds, about $1.66
billion. Also, as of January 2015, Task Force agencies had expended
$1.15 bitlion for 2,123 projects {see fig. 2)." GLRI funds are available for
obligation for the fiscal year the appropriation was made and the
successive fiscal year. After these 2 fiscal years of availability, GLRI
funds can be used for 7 additional years to expend and adjust those
obligations.

MGLRI funds were made available through appropriations and transfer authority. Transfer
authority is statutory authority provided by Congress to transfer budgetauthority from one
appropriation or fund account to another. In fiscal years 2010, 2012, 2014, and 2015,
Congress did notprovide appropriations for GLRI purposes. instead, in those fiscal years,
Congress provided EPAwith transfer authority, up to a maximum amount, fo undertake
GLRI programs and projects. However, in fiscal years 2011 and 2013, Congress did
provide EPA with specific appropriations for GLRI purposes. As such, this testimonywili,
hereinafter, use ‘made available” when referring to the maximum amountoftransfer
authority and/or appropriations provided for GLRI purposes.

SFor budgeting purposes, an allocation means a delegation, authorized by jaw, byone
agency of its authority to obligate budget authority and outiay funds to anotheragency,
and it is made when one or more agencies share the administration of a program for
which appropriations are made to only one of the agencies orto the President. For funds
control purposes, an atlocation is a further subdivision ofan apportionment. Obligations
are definite commitments that create a legal liabilityof the governmentfor the paymentof
goods and senvices ordered orreceived, or a legal duty on the pari of the United States
that could mature info a legal liability by virtue of actions on the part of the other party
beyond the control of the United States. Expenditures are the actual spending of money.
thatis the outlays that figuidate obligations. See GAO, A Glossaryof Terms Used in the
Federal BudgetProcess, GAO-05-734SP (Washington, D.C.: September 2005).

Page 7 GAO-15-8417
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Figure 2: Great Lakes Resforation Initiative Funds Made Available, Allocated,
Obligated, and Expended as of January 2015

Dollars in millions
SO0

018 2818 2012 2013 2014

Fiscal year

Funds obfigated

unds expended

Soucce: GAD analysis of the Environmental Protection Agenay's January 2015 Great Lakes Restarstion (nifiative inancial
monagement update 1eports. 1 GACHSA4T

Notes: The fiscal years in this figure refer to the years inw hich the funds were made available for the
Great Lakes Restoration Initiative {GLRY).

“The Great Lakes hteragency Task Forcels chaired by the Environmental Protection Agency [EPA}
Administraior and includes senior officials fromthe US, Departments of Agriculture, Commarce,
Defense, Health and Human Services, Homeland Security, Housing and Urban Development, the
Interior, State, and Transportation and the Council on Environmental CQuality. BPA allocates GLRE
funds to the other Task Force agencies responsible for carrying out GLRI work.

Task Force agencies conduct GLRI work themselves or by awarding
funds o recipients through financial agreements, suchas grants,
cooperative agreements, or contracts. Potential recipients of GLRI funds
include federal entities; state, local, or tribal entities; nongovernmental
organizations; academic institutions; and others, such as for-profit
entities, agricultural producers, or private landowners, A single GLR1
project can involve multiple funding recipients. Table 1 shows the number
of projects funded with GLRI funds made available in fiscal years 2010

Page 8 GA5-B41T
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through 2013 by the five agencies we reviewed in our 2015 report and
type of recipient, as of July 2014. The type of GLRI funding recipients
vary depending on the agency and financial agreements involved. For
example, NOAA has entered into agreements with a variety of recipient
types, with the exception of private landowners and agricuitural
producers. Funding recipients are responsible for reporting information to
their funding agencies about the progress of their GLRI projects.

Table 1: Number of Great Lakes Restoration initiative (GLRI) Projects Funded by Five Agencies, by Type of Recipient as of
July 2014

Projects by recipient type

Nongovernme
Federal State, focal, or ntal Academic
Agency entities®  tribal entities  or izations institution: Other
Environmental Protection Agency 17 318 100 134 ¢
Fish and Wildlife Senice 181 138 148 47 1*
11°
U.S. Army Corps of Engineers 330 Q 0 0 0
Natural Resources Conservation Service 22 17 5 2 1b
18d
National Oceanic and Aimospheric 53 42 30 45 3
Administration
Total 603 515 283 228 5"
11°
18(}

Sowce: GAG f etz from the Greal Lakes Accountatil
. Natural Rescurces Conservation Ser

System (GLAS) as of July 2014, and data on GLRJ recipients from the Environmental Protection Agency, Fish and Wildife Service, U5,
anx Nattonal Oceanic. and Atmospheric. Admiristration. | GAO- 158417

Notes: This table includes only those projects that w ere identified in GLAS as of July 2014 as funded
with GLRI funds made available in fiscal years 2010 through 2013,

Recipients in this table are entities that received GLR funds directly fromthe federal agencies.
Because projects in GLAS may have multiple recipients of different types, the same projects may be
counted under multipie columns that cannot be added together to equal an agency’s tofal nurmber of
projects.

“For GLRI projects categorized under the federal entities recipient type, the recipient may be the
funding agency itself, other federal agencies to w hich they have provided funds, or an entity that was
aw arded aconfract, We have included contracts in this category because contracts are used when
the principal purpose is acquisition of proparty or services forthe direct benefit or use of the federal
government,

*For-profit entities.

“Private landow ners,

Agricultural producers.

Page 9 GAO-15-8417
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GLRI ActionPlans

As discussed in our September 2013 and July 2015 reports, ™ in response
to the conference report's direction to develop a multiyear restoration
action plan, in February 2010, the Task Force published the Fiscal Years
2010 to 2014 Great Lakes Restoration Initiative Action Plan (2010-2014
Action Plan) to guide the activities of the GLRI for those years."” The
2010-2014 Action Plan was organized into five focus areas that,
according to the Task Force agencies, encompassed the most significant
environmental problems in the Great Lakes: (1) foxic substances and
Areas of Concern; (2) invasive species; (3) nearshore health and
nonpoint source pollution; (4) habitat and wildlife protection and
restoration; and (5) accountability, education, monitoring, evatuation,
communication, and partnerships.

For each focus area, the 2010-2014 Action Plan included long-term goals,
objectives to be completed within the 5-year period covered by the plan,
and measures of progress—28 in total—that were designed to ensure
that efforts are on track to meet the long-term goals. Each of the 28
measures included annual targets for fiscal years 2010 to 2014.' The
Task Force issued an updated Action Plan for 2015 to 2019 (2015-2019
Action Plan) in September 2014 fo guide the GLRI for those years. " The
updated plan retains four of the focus areas of the 2010-2014 Action
Plan, and the fifth focus area was modified and called “foundations for
future restoration actions.”®

®GAO-13-797 and GAO-15-526.

"Great Lakes Interagency Task Force, Fiscal Years 2010-2014 Great Lakes Restoration
Initiative Action Plan (Washington, D.C.: Feb. 21, 2010)

Bror example, one measure for the habitat and wildlife protection and restoration focus
area addresses the number offish passage barriers thatare to beremoved or bypassed
annuallyfor the period of ime covered by the Action Plan. The annualtargets for the
measure are the removal or bypassing of 100 barriers in 2010, 150 in 2011 ,250in2012,
350in 2013, and 450 barriers in 2014

SGreat Lakes Interagency Task Force, Great Lakes Restoration Initiative Action Plan If
(Washinglon, D.C.: September 2014),

®The focus area “foundations for future restoration action” includes objectives to ensure
the climate change resiliencyof GLRI projects, educate future generations aboutthe
Great Lakes ecosystem, and implementa science-based adaptive management
approach.

Page 10 GAO-15-841T
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As we reported in September 2013, EPA assesses GLRI progress
primarily by evaluating performance toward meeting the annual targets for
the 28 measures of progress in the Action Plan. In our 2013 report, we
found that the 2010-2014 Action Plan did not identify the links between a
focus area's goals, objectives, and measures of progress. That is, some
of the goals and objectives in the Action Plan were not linked with any
measures. We recommended that the EPA Administrator, in coordination
with the Task Force as appropriate, identify linkages between long-term
goals, objectives, and measures in the Action Plan for 2015 to 2019, In
response to our recommendation, each focus area in the updated Action
Plan is associated with two or three objectives and several measures of
progress, clearly identifying the links between each objective and
measure of progress.

Monitoring and Reporting
on Progress

In response to the conference report’s direction to establish a process to
ensure monitoring and reporting on the progress of the GLRI, EPA
created the Great Lakes Accountability System (GLAS) in 2010 fo collect
information for monitoring GLRI projects and progress. In cooperation
with the Task Force, EPA also created a GLRI website, to provide
information to both the public and funding recipients about the GLRI
program and GLRI projects.?’ In September 2013, we found that the
information on GLRI projects in GLAS may not be complete, which may
prevent EPA from producing sufficiently comprehensive or useful
assessments of GLRI progress.* For example, GLAS limited users to
submitting information about progress using a single measure of
progress, while GLRI projects may directly address multiple measures.®
This prevented EPA from collecting and reporting complete progress
information on each of the measures addressed by GLRI projects. As a
result, we recommended that the EPA Administrator, in coordination with
the Task Force, capture complete information about progress for each of
the measures that are addressed by a project. In response to this
recommendation, EPA modified GLAS to allow GLAS users to report

21See hitpigiriusi.
2GAD-13-797.

BFor example, as we reported in 2013, a National Park Senvice GLRI project involved
managing acres for invasive species, which is one measure, as well as outreach to the
publicon practices that prevent the introduction and spread ofinvasive species, whichis
another measure, However, GLAS required the agencyto choose onlyone of these
measures for reporting progress.

Page 11 GAO-15-841T
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information in GLAS about more than one measure of progress,
beginning in January 2014.

In July 2015, we found that some GLAS data were inaccurate, in part
because recipients entered information inconsistently due fo inconsistent
interpretation of guidance, unclear guidance, or data entry errors. In May
2015, while we were completing our work for that report, EPA stopped
using GLAS and began using the Environmental Accomplishments in the
Great Lakes (EAGL) information system to collect GLRI project
information and issued initial guidance for using EAGL. EPA officials told
us that the agency created EAGL and, after consulting with Task Force
agencies, conducted pilot tests of the system while we were compieting
our review of GLAS. After the pilot tests, in May 2015, EPA officials
decided to use EAGL to collect information to monitor and report on GLR}
progress, and they made the system available to Task Force agencies for
an initial period of data entry. In our July 2015 report, we said that this is a
good first step to resolving the data inconsistencies that we identified in
GLAS, which resulted, in part, because of unclear or undocumented
definitions, data requirements, and guidance about entering important
data. However, as of that date, EPA had not yet established data control
activities or other edit checks, although in commenting on a draft of the
report, EPA stated that it planned 1o establish data control activities, such
as verifications and documented procedures, for ensuring the reliability of
the EAGL information system. Fully implementing the actions needed to
address the reliability of GLRI project data should ensure that EPA and
the Task Force agencies can have confidence that EAGL can provide
complete and accurate information. EPA officials told us that the agency
plans to use the initial data entry period to solicit feedback from the Task
Force agencies in order to make changes to EAGL and the user
guidance. The officials said their goal is to have EAGL ready for data
entry at the beginning of fiscal year 2016.

Yearly Accomplishments
Reports

As we reported in July 2015, in response to the conference report's
direction to provide detailed, yearly program accomplishments beginning
in 2011, EPA and the Task Force released two accomplishment reports in
2013 and one in 2014 that provided overviews of progress under the

#HGAO-15-526.
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GLRI for fiscal years 2010 through 2012. ?° These reports included
summary accomplishment statements for each of the five focus areas
from the 2010-2014 Action Pian, as well as specific performance
information for many of the 28 measures of progress in the 2010-2014
Action Plan.

Task Force’s Process
for Identifying GLRI
Workand Each
Agency’s Share of
Funding Has Evolved
to Emphasize
interagency
Discussion

The process for identifying each agency’s GLRI work and share of GLR!
funding has evolved since fiscal year 2010 to emphasize interagency
discussion. As discussed in our July 2015 report,® EPA officials
described four steps that Task Force agencies generally followed to
identify GLRI work and funding, and the five agencies we reviewed
followed these steps. The steps are as follows:

Agency identification of GLRI work. EPA officials said that during
the first step, each agency conducted an internal analysis to identify
GLRIwork that they wanted to conduct, either themselves or through
other entities, within a fiscal year.

- Task Force agreement on scope and funding for agencies’ work.
In the second step, the five agencies we reviewed held discussions
with the Task Force and agreed on the work that would be done in a
given fiscal year, as well as the amount of GLRI funds that would be
needed to conduct that work. In general, once the agencies made a
final determination of the work they would conduct in a fiscal year, and
the GLRI funds that would be made available, each agency entered
into an interagency agreement with EPA to transfer GLR! funds from
EPAto the agency.

» Solicitation of proposals for projects designed to carry out
agencies’ GLRIwork. In the third step, agencies solicited project
proposals from potential recipients to conduct the work identified in
the second step. Project proposals were generally solicited through an

2EPAin partnership with the Great Lakes Interagency Task Force, Great fakes
Restoration Initiative Fiscal Year 2010 Report to Congress and the President
(Washington, D.C.: March 2011); Great Lakes Restoration Initiative Fiscal Year 2011
Reportto Congressand the President{(Washington, D.C.: September 2011}, and Great
Lakes Restoration Initiative Fiscal Year 2012 Reportto Congressand the President
{Washington,D.C.: February 2014).

GAO-15-526.
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announcement, such as a request for applications, posted on an
agency’s website or in other ways, such as by e-mail. Requests for
applications included criteria that the agency would use to rank
applications and select projects, among other things. %’

« Selection of projects. In the fourth step, agency officials evaluated
project proposals and selected the projects they would fund. Officials
from the Task Force agencies we reviewed generally described
similar processes for evaluating project proposais. Specifically, they
said that agency officials with the appropriate expertise reviewed and
ranked proposals against information in the request for applications
and selected the best scoring projects for funding.

The process for identifying each agency’s annual GLRI work and share of
GLRI funding has evolved from one in which project and funding
decisions were made on an agency-by-agency basis to one in which
subgroups formed of multiple agency officials discuss and decide on what
work shouid be done. According to EPA officials, for fiscal years 2010 and
2011, the Task Force and the five agencies agreed on work that each
agency would do on an agency-by-agency basis. Officials from the
agencies said that they identified work based on existing plans and
worked with the Task Force to determine the work the agencies would do
and the funds the agencies should receive.?® Beginning with fiscal year
2012, the Task Force began emphasizing interagency discussions as it
created three subgroups made up of federal agency members, one
subgroup for each of three priority issues. The three priority issues, which
aligned with three of the five focus areas in the 2010-2014 Action Plan,
were (1) cleaning up and delisting Areas of Concern located entirely or
partially in the United States, (2) preventing and controliing invasive

TCriteria vary by requestfor application, Forexample, criteria in an EPA requestfor
application included thatapplicants would be evaluated on their plan and approach for
measuring and tracking their progress toward achieving the expected outcomes and
outpuls that apply to the retevant focus area, and on the technical and scigntific meritof
the proposed project, among other things. On the other hand, criteriain a FWS requestfor
application included thatapplicants mustspecifyin detail how habitat quantity or quatity
will be improved and mustinclude a detailed budgetindicating how the funding will be
used, among other things.

®Because the GLR} beganin fiscalyear 2010, this process did nottake place 2 years in
advance, as it would in subsequentyears. EPA officials fold us that in 2010 the agencies
also began agreeing on work for fiscal year 2011, After Congress made funds available for
the GLRIor fiscat year 2010, and again after fiscal year 2011, the Task Force revisited
the initial agreements made with each agencyto finalize the funding amounts,
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species, and (3) reducing phosphorus runoff that contributes to harmful
algai blooms.? For example, the Areas of Concern subgroup considered
how close each Area was to being delisted and what cleanup actions
were needed for delisting, as identified by the Area of Concern managers,
among other things.®

Overall, the Task Force set aside a total of $180 million of the available
GLRI funds to address the priority issues for fiscal years 2012 through
2014: $52.2 million in fiscal year 2012, $63.4 million in fiscal year 2013,
and $64.7 miliion in fiscal year 2014. For 2015, EPA officials said that the
Task Force began creating additional subgroups to identify work and
funding for all five of the focus areas in the 2015-2019 Action Plan, not
just the three priority issues.

According to EPA officials, the focus on priority issues for fiscal years
2012 through 2014 accelerated restoration results for one of the three
priority issues. Specifically, two of the Areas of Concern targeted for
accelerated cleanup by the relevant subgroup were delisted in 2014. EPA
announced in October 2014 that the White Lake and Deer Lake Areas of
Concern had been delisted—both had been identified by the Areas of
Concern subgroup for accelerated cleanup with priority issue funds—and
EPA officials told us that they expect cleanup work to be completed at
four other Areas of Concern in fiscal year 2015 as a result of receiving

e will refer 1o these three priorityissues as (1) Areas of Concern, {2) invasive species
prevention, and (3) phosphorus reduction in this testimony. EPA officials told us that the
Task Force crealed the three priority issues because of direction in congressional
conference and committee reports. Specifically, the conference reportaccompanying
EPA's fiscal year 2012 appropriation directed EPAte spend notless than the fiscal year
2011 enacted teve! for the toxic substances and Areas of Concern and the invasive
species focus areas. H.R.Rep. No. 112-331,at 1074 {2011}.in addilion, the House
committee report accompanying a fiscal year 2013 appropriation bill thatwas notenacted
and the explanatory statementaccompanying EPA's fiscal year 2014 appropriation
direcled EPA to spend notless than the fiscal year 2012 enacted level on those focus
areas. H.R. Rep. No. 112-580, at 52 (2012); 160 Cong. Rec. H475, H978 (daily ed. Jan
15, 2014), Furthermore, the House commitiee reportaccompanying the fiscal year 2013
appropriation bill thatwas not enacted identified the nearshore health and nonpoint soure
poliution focus area as critical for maintaining heaithy communities within the GreatLakes
region, and directed EPA and other federal partners fo prioritize the work surrounding
algal bloom control to improve water quatity,

Pareas of Concern are typically managed by local groups thatcan include

representatives of federal agencies, state, local, and tribal entities, nonprofitorganizations,
tandowners, businesses, and otherinterested parties.
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priority issues funds.*' In the 25 years before the three priority issues
were identified, only one Area of Concernlocated entirely in the United
States had been delisted.

In addition, EPA officials said that identifying and funding the three priority
issues for fiscal years 2012 through 2014 also allowed for continued
success ininvasive species prevention and resulted in some progress in
reducing phosphorus runoff that contributes to harmful algal blooms.
However, restoration results in those two priority issues are less clear
than in the Areas of Concern priority issue, in large part because the
factors contributing to those priority issues persist and are likely to
continue into the future.

information on GLR!
Project Activities and
Results Is Available
from Individual
Agencies

in July 2015, we reported that the Task Force, as part of its oversight of
GLRI, makes some information on GLRI projects available for Congress
and the public in two ways: annual accomplishment reports and the GLRI
website.* The annual accomplishment reports included information about
some, but not all, project activities and results. Specifically, we found that
the accomplishment report for progress in fiscal year 2011 identified 10
GLRI projects, (2 projects in each of the five focus areas in the 2010-2014
Action Plan) and included some information about project activities and
results for each project. For example, the report noted that the
“Mitwaukee River (Wisconsin)-—restoring fish passage” project removed a
dam, opening 14 miles of the river and 13.5 miles of tributaries to aliow
fish to move more freely, and reconnected the lower reach of the river
with 8,300 acres of wetlands, improving water quality. The report provided
similar information about nine additional projects. The accomplishment
reports about GLRI progress in fiscal years 2010 and 2012 also included
information about project activities and results, although most information
was not associated with individual projects. For example, a statement
from the accomplishment report for fiscal year 2012, “GLRI partners are
implementing strategic invasive species control efforts that establish or
take advantage of partnerships that will continue invasive species
monitoring, maintenance, and stewardship beyond the duration of
individuat projects,” does not identify the specific projects where these
efforts are taking place. EPA also made some information available on

3'Cleanup workincluded removing contaminated sedimentand diverting water from an
underground mine.

GAO-15-528.
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GLRI projects on the GLRI website, including a project’s funding agency,
title, funding amount and year, recipient identification, focus area, and
description. This information does not include GLRI project activities and
results because the website is not designed to include it.

Each of the five Task Force agencies we reviewed collected information
on its projects, including activities and results of the projects they funded,
although this information is not collected and reported by EPA. Overall,
for the 19 projects we reviewed, recipients reported a variety of project
activities, including applying herbicide, conducting training and
workshops, and collecting data. In addition, we found that recipients
reported a range of results. For example, funding recipients from 8
projects reported results that can be directly linked to restoration, suchas
increasing lake trout production, removing acres of invasive plant species,
and protecting acres of marshiand. For one of these projects, the Buffalo
Audubon Society reported results needed to restore critical bird habitat,
such as planting 3,204 piants and removing invasive species, among
other results. For another project, the Great Lakes Fishery Commission
reported results in the form of improved methods for capturing sea
lamprey, an invasive species, which is a parasite that was a major cause
of the collapse of lake trout, whitefish, and chub populations in the Great
Lakes during the 1940s and 1950s. According to a Great Lakes Fishery
Commission official, the results from this project will help to further
suppress sea lamprey production in the Great Lakes, thereby reducing
the damage they cause to native and desirable species. For example, a
single lamprey can kil up to about 40 pounds of fish in its lifetime.

For the 11 remaining projects, recipients reported resuits that can be
indirectly linked to restoration; that is, the results may contribute to
restoration over time. These included results such as simulations and
data for heiping decision makers make better restoration decisions in fight
of climate change, as well as education and outreach tools to increase
awareness of invasive species. In addition, a University of Wisconsin-
Madison representative told us that the university's project to improve
applied environmental fiteracy, outreach, and action in Great Lakes
schools and communities through train-the-trainer professional
development institites can contribute to restoration. Progress reports for
the university's project noted that the project resulted in more than 110
school teams that guided students in restoration, service learning, inquiry,
and citizen science monitoring during the 2013-2014 school year, among
other things. The representative said that this contributed to restoration
because participating students have implemented conservation practices,
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such as building rain gardens that slow stormwater runoff and remove
contaminants from polluted runoff.®

Chairman Gibbs, Ranking Member Napolitano, and Members of the
Subcommittee, this concludes my prepared statement. | would be
pleased to answer any questions you may have at this time.

GAO Contactand
Staff
Acknowledgments

(361664}

if you or your staff members have any questions about this testimony,
please contact me at (202) 512-3841 or gomezj@gao.gov. Contact points
for our Offices of Congressional Relations and Public Affairs may be
found on the last page of this testimony. Susan lott (Assistant Director),
Mark Braza, John Delicath, Carol Henn, Kimberly McGatlin, Jeanette
Soares, Kiki Theodoropoulos, and Michelle K. Treistman aiso made key
contributions to this testimony.

SAA rain garden is a depressed area of the ground planted with vegetation, allowing runoff
from impenvious surfaces such as parking lots and roofs the opportunityto be collected
and infiltrated into the groundwater supplyor returned fo the atm osphere through
evaporation and ranspiration.
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Statement by
Anthony “Tony” Kramer
Acting Regional Conservationist, Northeast Region
Before the House Committee on Transportation and Infrastructure
Subcommittee on Water Resources and the Environment
September 30, 2015

Good Morning. Mr. Chairman, Ranking Member, and distinguished members of the
Subcommittee, thank you for the opportunity to appear before you today to discuss Great Lakes
Restoration Initiative (GLRI) and the role of the Natural Resources Conservation Service
(NRCS) within the U.S. Department of Agriculture. Voluntary private lands conservation is
making a big difference in the Great Lakes region and demonstrating that we can sustain highly
productive agriculture while making progress in protecting and improving the Nation’s natural
resources.

The Natural Resources Conservation Service mission in brief is to “help people help the land™.
The Agency has offices in nearly every county nationwide and natural resource professionals
who assist producers to plan and implement conservation solutions that meet their
environmental and operational objectives.

Voluntary Conservation Works

At NRCS, our conservationists work with State and local partners, as well as private
organizations, to deliver conservation technical and financial assistance to private landowners. In
FY 2014, NRCS provided technical assistance to over 135,000 customers nationwide to address
natural resource objectives on almost 60 million acres of farm, ranch, and forest land.

NRCS technical and financial assistance is delivered to private landowners primarily through
programs authorized in the Farm Bill. Through Farm Bill conservation programs, NRCS
technical and financial assistance enables landowners to make conservation improvements to
their land. This assistance helps them plan and implement a variety of conservation practices,
such as planting cover crops, adopting no-till, removing invasive plants and restoring wetlands.
These programs include the Environmental Quality Incentives Program (EQIP), the Conservation
Stewardship Program (CSP). and the Agricultural Conservation Easement Program.

Voluntary conservation efforts are making a difference in the water quality of the Great Lakes.
Through the Conservation Effects Assessment Project (CEAP), NRCS and other USDA agencies
quantify the environmental effects of conservation practices and programs and develop the
science base for managing the agricultural fandscape for environmental quality. The NRCS
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CEAP estimates that the GLRI contracts from 2010 thru 2013 have reduced nitrogen delivery by
an average of 12 ibs. per acre and phosphorus delivery by 2.1 pounds per acre (at the edge-of-
field). These estimated reductions total 3,596.000 lbs. of nitrogen and 635,500 Ibs. of
phosphorus, which means fewer nutrients available to feed harmful algal blooms and hypoxia in
the lake.

The Great Lakes as a Critical National Resource

Containing 20 percent of earth’s fresh water and 95 percent of the United States” fresh surface
water, the Great Lakes are a vital natural resource. Over 30 million Americans get their drinking
water from the Great Lakes, which also support a $62-bitlion dollar economy based on fishing,
boating, and recreational activities. These vital waters of the Great Lakes are highly sensitive to
biological and chemical stresses and many of the coastal areas have become impaired by
sediment and nutrients. Wildlife in the Great Lakes region has also been impacted by habitat
fragmentation and competition from invasive species.

In the Great Lakes, excess phosphorus has been identified as a significant issue where high levels
of this nutrient contribute to algal blooms in Western Lake Erie, Saginaw Bay, and Green Bay.
These parts of the lakes receive water and excess nutrients from watersheds and lands of the
Maumee River in Ohio, Michigan and Indiana; the Saginaw River in Michigan; and the Lower
Fox River in Wisconsin. NRCS is also helping producers and land managers to plan and
implement activities to improve and protect the natural resources in watersheds throughout the
eight states within the Great Lakes basin-- llinois, Indiana. Michigan, Minnesota, New York,
Ohio, Pennsylvania, and Wisconsin.

Great Lakes Restoration Initiative — A Boost in Federal Funding

GLRI complements the significant investment made by NRCS in the Great Lakes region. Since
2010. GLRI has provided an additional $137 million in financial and technical assistance through
Interagency Agreements with the Environmental Protection Agency (EPA). Over $39 mitlion of
this was used to fund over 1,575 contracts with producers committing to implement conservation
practices on over 300,000 acres. During this same time period, NRCS planned and obligated
3,635 contracts to implement conservation on over 400,000 acres in the Great Lakes Basin, using
over $65 million in Farm Bill financial assistance funding.

NRCS has delivered these funds primarily through three conservation programs: Environmental
Quality Incentives Program, Wildlife Habitat Incentives Program (now repealed) and
Conservation Technical Assistance. With GLRI funding, NRCS has accelerated work in the
following priorities identified in the Great Lakes Action Plan: invasive terrestrial species control;
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nearshore and non-point source pollution: habitat and wildlife protection and restoration; and
accountability, education, monitoring. evaluation. communication and partnerships.

NRCS has further targeted funds into Phosphorus Priority Watersheds to maximize effectiveness
and efficiency through the voluntary efforts of producers, particularly to reduce nutrient losses
but also to accelerate wildlife habitat restoration and terrestrial invasive species control. Since
2012, produces have entered into about 400 contracts to implement critical conservation
measures on nearly 80,000 acres in these important watersheds. These Phosphorus Priority
Watersheds include:
e Subwatersheds of the Upper Blanchard River watershed in the Western Lake Erie
Basin in Ohio
e Swartz, Kearsley, and subwatersheds of the Upper Shiawasee River watershed
draining to Saginaw Bay.
+ Subwatersheds of the Lower Fox River in Wisconsin
e Several additional Phosphorus Priority watersheds were added in Indiana, New York,
and Michigan in fiscal year 2015.

Partnership is Key to Conservation

NRCS works closely with partners across the country and in the Great Lakes to maximize the
federal investment and leverage private investment. Nationwide, in FY 2014, non-Federal
partners contributed an estimated $77.9 million in in-kind goods and services along with nearly
$123 million in financial assistance to address local resource concerns that support the goal of
getting conservation on the ground. These partnerships extend the effectiveness of the federal
investment and enable more conservation work to be delivered on the ground.

Within the context of the GLRI, between 2010 and 2014, NRCS worked with 37 different
entities including 18 local soil and water conservation districts, three state conservation districts
associations, five Resource Conscrvation and Development Districts, one University, seven non-
governmental organizations, and three State Departments of Natural Resources and Agriculture.
During this time, 57 cooperative agreements werce completed leveraging $6.8 million of GLRI
funds. These agreements varied in partner match from 10% to 50% and equaled at least $2
million.

NRCS recognizes that some of the best partners and salesmen for conservation practices are
farmers who arc using conservation systems successfully and have benefitted from our programs.
NRCS is supporting this strategy in GLRI by working with local partners and farmers to
establish networks of demonstration farms. These are farms that have adopted conscrvation
practices and are open for formalized tours to neighboring farmers. So far, demonstration farms
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are established in the Lower Fox River watershed near Green Bay, Wisconsin, and we are
working with partners to establish a similar network in sub-watersheds of the Maumee River in
northwest Ohio, draining to western Lake Erie.

GLR1 has also facilitated the cooperation between the federal partners in this initiative. NRCS
has worked with USGS to establish edge-of-field monitoring with willing farmers in priority
watersheds. The knowledge gained from these monitoring stations helps to quantify water
quality improvements achieved based on practices that are implemented and provide valuable
feedback to producers who are seeking to maximize the efficiency of their operations.

Conclusion

Mr. Chairman and members of the Subcommittee, thank you for the opportunity to appear before
you today. Conservation continues to be a solid investment in our Nation’s future. GLRI and
other NRCS conservation programs and activities supported by Congress and the Administration
have demonstrated success in helping farmers, ranchers, and private forest owners achieve their
production and operational goals in balance with natural resource objectives, which provide
benefits for rural communities and the nation as a whole. T would be happy to respond to any
questions at this time. Thank you.
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Introduction

The Great Lakes Commission welcomes the opportunity to review progress in restoring
the Great Lakes under the Great Lakes Restoration Initiative (GLRI) and appreciates the
Subcommittee on Water Resources and Environment convening a hearing on a topic of
such importance to the Commission”s eight member states. This testimony is based on
approved policy of the Great Lakes Commission representing the eight Great Lakes
states. The Commission was established in 1955 by joint legislative action of the Great
Lakes states (via the Great Lakes Basin Compact) and granted Congressional consent in
1968. A Declaration of Partnership established associate membership for the Canadian
provinces of Ontario and Quebec in 1999, The Commission’s offices are located in Ann
Arbor, M1

The Great Lakes: A Vital Asset for the Great Lakes States

The Great Lakes are a vital environmental and cconomic asset for the eight states and two
provinces of the Great Lakes region. With 90 pereent of our nation’s supply of tresh
surface water, the Great Lakes provide unparalieled recreational opportunities for
residents and tourists; abundant fresh water for communities and indust an efficient
transportation system for raw materials and finished goods; and extensive habitat for
valuable fish and wildlife resowrces. They provide the sociat and cultural backdrop for
millions of citizens and visitors 1o our communitics, cities and shores. The Great Lakes
are ecologically, economically, socially and culturally important to the United States and
to Canada.

The fakes are a signiticant component of our regional cconomy. A recent report from
NOAA found that 300,000 jobs and $16 billion in GDP depend on the Great Lakes, For
instance. the water-dependent economy of the Great Lakes states grew much faster than
other sectors of the economy in 2012, and now has more value than the elestric power
generation, telecommunication and home construction industries combined. A recent
economic study from a coalition of Michigan’s top research universities documented that
in Michigan alonc one in five jobs depend on water.

These figures-—and the growing value of abundant fresh water—illustrate that the Great
Lakes provide our region with a unique competitive advantage. For this reason, restoring.
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protecting and wisely using the lakes is a key component of our region’s broader strategy to create jobs, stimulate
economic development, and strengthen waterfront communities and remains in the national intercst to support a
vibrant regional economy.

Restoring the Great Lakes: A Bipartisan Priority

Restoring and caring for the Great Lakes is a longstanding and bipartisan priority for federal, state and local leaders in
the region. The region’s current restoration program is based on a comprehensive strategy initiated by a set of priorities
identified by the region’s Governors and developed with active input from more than 1,500 stakeholders across the
eight-state region. This strategy was put into action under the Great Lakes Restoration Initiative, which began under
President Obama and enjoyed the support of a bipartisan contingent of Members of Congress.

Since it began in 2010, the GLR1 has cnjoyed enthusiastic and bipartisan support among Great Lakes leaders, regional
organizations, and the Great Lakes Congressional delegation, Each year the Commission collaborates with a coalition
representing state, tribal and local governments, conservation groups, and business and industries on a suite of’
priorities for the Great Lakes, with the GLRI being top on the list. Sustaining Great Lakes restoration has beena
consistent priority for the House and Senate Great Lakes Task Forces, and earlier this year a bipartisan group of 51
members of the House delegation wrote to the appropriations committee supporting level funding of $300 miltion for
the GLRI1 in FY 2016. Since it began, Congressional support for the GLRI has been consistent and bipartisan.

Key Elements of the Great Lakes Restoration Initiative

The Great Lakes Commission and its member states have been actively engaged with the GLRI since its inception and,
overall, have found it to be a strong and well-managed program. It has been innovative in administering funding
through an array of programs and authorities from across a spectrum of federal agencies with the intent to target
resources to projects that address the most serious problems facing the Great Lakes. While U.S. EPA manages the
overall program, the Great Lakes Interagency Task Force ensures engagement from across the federal government and
leverages specific areas of expertise in each ageney. This process has evolved to include multi-agency subgroups
focused on specitic priorities with the goal being to improve efficiency in identifying and targeting resources to
priarity projects.

The GLRI is supported by sound science and is guided by an Action Plan with detailed performance goals. A Science
Advisory Board recommended improvements that have largely been incorporated. Perhaps most significant, U.S. EPA
convened a Great Lakes Advisory Board in 2013 to secure advice and guidance on the GLRI from a broad range of
interests, including the Great Lakes states. This engagement process needs to be ongoing to appropriately adjust
performance goals to retlect changes in the lakes.

The Government Accountability Office’s (GAO) reviews of the GLRI have offered useful recommendations for
improving its efficiency and managing information, monitoring and reporting. Two noteworthy improvements are the
implementation of a new information management system to replace the Great Lakes Accountability System (GLAS);
and the creation of interagency subgroups to identify priority actions in specific areas. Interagency collaboration and
coordination with the Great Lakes states is critical in targeting resources toward high priority cleanup projects in the
remaining Areas of Concern (AOCs). The GAO’s revicws have been mostly positive and have not identified critical
flaws in the management of the GLRI program. This generally is consistent with the states’ experiences waorking under
the program.

Role of the Great Lakes States in Implementing Great Lakes Restoration Efforts

The Great Lakes states are deeply involved in implementing the GLRI, as they must be. Over the past decade the states
helped formulate the GLRI focus areas, which draw from a suite of overarching priorities originally identified by the
Great Lakes Governors. Because of their defegated authoritics under the Clean Water Act and other federal laws. the
states have the staft and programimatic resources in place to identify and support implementation of restoration projects
that are prioritics for the states. The states have a particularly prominent role in guiding cleanup work in the AOCs.
including establishing criteria for removing beneficial use impairments. identifying the necessary remediation actions,

t
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conducting monitoring to assess progress. and coordinating progress in achieving goals with local stakeholders. State
staff are leading implementation of many restoration projects and frequently assist local agencies and other partners in
this area. The states are best able to discern which projects are truly critical for achieving the GLRI's goals and
designing them toward that end. In most cases, state agencies are also responsible for issuing regulatory permits for
projects under relevant federal and state laws. Coltectively. these are critical functions that most often only the states
can provide; without them. GLRI projects would be harder or impossible to identify. cost more or take longer to
implement. The states are also in the best position to coordinate state-based resources that provide collateral benefits to
a location or region, such as using recreational, public access or other programs.

Beyond the GLRI, the states are actively involved in—and are vital to the success of—other Great Lakes-refated
programs and initiatives, including efforts under the ten annexes of the Great Lakes Water Quality Agreement with
Canada, which was renewed in 2012, In the long term, it is important that actions under the GLRI are consistent with,
and supportive of, the broader ongoing domestic and binational management regime for the lakes.

Highlights of Progress to Date

The GLRI has stimulated impressive progress over the past five years. Nearly $2 billion has been appropriated by
Congress and administered through the Interagency Task Force for more than 2,500 restoration projects across the
eight-state Great Lakes region. This has resulted in the removal of 42 beneficial use impairments—with more removals
in the pipeline—and completed cleanup work in six AOCs: generated a 70 percent increase in farmtand enrolled in
conservation programs in priority watersheds; restored or protected nearly 150.000 acres of habitat; removed or
bypassed SO0 barriers to open more than 3,400 miles of rivers and streams for fish; and helped prevent the introduction
of Asian carp by supporting surveillance and response actions and development of new control technologies through
the multi-agency Asian Carp Regional Coordinating Commitiee.

Perhaps the most striking impacts from the GLRI are being seen in the AOCs, where cleanup and restoration work is
enabling communities to revitalize once-degraded waterfront areas, provide new recreational opportunities, enhance
fishing, maintain commercial and recreational boating, and stimulate business development in under-utilized urban
areas. Some noteworthy examples include, but are by no means Himited to:

* In Ashtablula, Ohio, U.S. EPA, the Ashtabula City Port Authority and local industries completed the largest
cleanup 1o date under the Great Lakes Legacy Act on the Ashtabula River, removing nearly 600,000 cubic
yards of contaminated sediments. The project deepened the river and atlowed for the return of normal
commercial navigation and recreational boating, This will generate long-term economic benefits by ensuring
the future viability of the Port of Ashtabula, which moves more than 10 million tons of coal annually and
ranks among the top 10 busiest ports in the Great Lakes. The project will also contribute to the removal of fish
consumption advisories on the river and reduce toxic poliution flowing into the open waters of Lake Erie.

¢ In Wisconsin, the Kinnickinnic River. south of downtown Milwaukee. was plagued by contaminated
mudflats and a dilapidated shoreline that threatened the viability of existing businesses and hampered new
economic development. Removing contaminated sediments and improving the shoreline brought back boaters,
revitalized existing businesses and stimulated new development. The sediment cleanup and subsequent
business investments have revitalized a formerly neglected part of the city and made the Kinnickinnic River a
vital part of the local cconomy that will pay dividends for decades.

¢ In Michigan, Muskegon Lake was left with widespread contaminated sediments. a severely degraded
shoreline, and diminished fish and wildlife following the decline of heavy industries and nearly a century of
intensive use and neglect. Concerted efforts by state, federal and local agencies and citizens have remediated
much of this pollution and the community is developing bike trails, promoting outdoor recreation and other
tourism-friendly activities, and developing a port plan that is consistent with the restoration work, The
shoretine restoration alone witl increase property values by nearly $12 miltion, contribute $600,000 in new tax
revenues annually, and attract 65.000 new visitors to the lake generating more than $1 million in new
recreational spending.
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«  The Baffalo River in New York is undergoing one of the largest river revitalization efforts in the country and
is a leading example of how environmental remediation can drive economic development. Dozens of poliuted
industrial sites have been cleaned up and nearly 1 million cubic yards of contaminated sediments have been
removed from the river bottom. Habitat is being restored for valuable native species and new “pocket parks™
are providing community access to the river for fishing, boating and wildlife viewing. More than $75 million
in public and private investment is fueling new development, much of it on former brownfields along the
river. More than 3,000 jobs will be created by one new facility alone—the largest solar panet production plant
in the world being built along the restored Buffalo River.

The common theme among these and other restoration projects being implemented under the GLRI is how they are
transforming an eyesore and liability into an important asset for local communities, Communities across the Great
Lakes are once again turning their face back to the water after decades of ignoring waterfronts or using them as
duraping grounds. As a result, businesses, jobs, wildlife and people are returning to these rivers and other waterfront
areas across the Great Lakes region. While the GLRI's performance measures assess the number of beneficiat use
fmpairments removed and AOCs “delisted.” the true value rests in communities reclaiming their water resource
positive, productive assets—as economically. socially and culturatly important places—to be embraced and leveraged
to promote economic growth and a high quality of life. Ultimately. the GLRI will generate multiple benefits beyond
the ecosystem improvements that are its primary focus.

Opportunities to Improve the GLRI and the Great Lakes Management Regime

The Great Lakes Commission offers the following recommendations for improving the GLRI and the overall Great
Lakes management regime. These recommendations will benefit the GLRI in the near term while also strengthening
long-term, collective resource management. protection and conservation efforts.

s Coordination, consultation and engagement with the Great Lakes states: Existing structures and practices
in this area are not working as well as they could or should. The states are more than just stakeholders and
have sovereign authorities and regulatory responsibilities for the Great Lakes. They need and deserve better
engagement from both U.S. EPA and other federal agencies, particularly in establishing program priorities and
planning projects, The states” implementation capabilities and relationships with local communities are vital to
bringing federal funding to bear on priority actions. The Commission recently wrote to the EPA Administrator
requesting that improved mechanisms be established for more routinely engaging the states on both near-term
GLRI-related priorities and implementation projects, as well as longer-term resource management programs
and priorities.

e State capacity and an effective federal-state partnership for long-term Great Lakes conservation: The
Commission looks forward to strengthening and sustaining an effective partnership with the federal
government to ensure federal programs — whether the GLR1 or GLWQA - are integrated with state workplans,
strategies and priorities. Integrated federal-state planning will ensure the right projects get done and that our
investments are sustainable—both are significant concerns for the states. Maintaining consistent capacity at the
state level is vital and must be a cornerstone of an effective federal-state partnership. Critical actions to reduce
nutrient loadings. remediate contaminated sediments, restore habitat, protect drinking water, or adapt to
climate change will not be possible without state support consistent with their sovereign jurisdiction over
water resources.

¢ Information management and reporting: The states and others implementing GLRI projects have long been
frustrated with the GLAS system. The new Environmental Accomplishments in the Great Lakes (EAGL)
system is coming online and appears to be a significant improvement. Efficient information management and
reporting is vital, both for administrative purposes but also to effectively communicate progress to the public.

¢ Long-term ecological monitoring to assess progress and adapt programs: Greater emphasis and resources
are needed for long-term ecological and water quality monitoring, The recent GLRI report to Congress s
that funding in this area has declined by more than two thirds since 2010. Ongoing monitoring is needed to
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inform an adaptive management framework to enable us to assess the effectiveness of our work and best target
future investments,

Integration with actions under the Great Lakes Water Quality Agreement (GLWQA): A vadiety of new
activities and structures are being implemented under the 2012 GLWQA, including Lakewide Action and
Management Plans, ecosystem monitoring. nutrient reduction and nonpoint source management, and resiliency
to climate change. Work under the GLREand its associated intergovernmental processes should be integrated
with these efforts to ensure an efficient and effective long-term management regime for the Great Lakes.

Targeting conservation and nutrient reduction actions to priority watersheds: The increase in harmful
algal blooms in recent years. and their impacts on drinking water and recreation, underscore the need to target
nutrient reduction programs to watersheds that contribute significant nutrient loadings to the lakes. Working in
conjunction with the states, the GLRI has wisely targeted priority watersheds to Western Lake Erie, Saginaw
Bay and Green Bay. However, continued improvement is needed to target and coordinate with the states on
other conservation programs, particularly those administered by the Natural Resources Conservation Service.
The new Regional Conservation Partnership Program, established under the 2014 Farm Bill, is now underway.
with the Great Lakes designated as a Critical Conservation Area due to harmful algal blooms. Significant
resources are being provided under this program, which must be monitored closcly to ensure nutrient reduction
actions are directed to watersheds identified by the states as priorities and that generate documented, long-term
water quality improvements. While this is beyond the purview of the GLRI per se. it speaks to the need for
effective coordination of all programs that address the health of the Great Lakes. Finally, nutrient reduction
actions and strategies are needed in many other watersheds, beyond those currently being targeted by the
GLRI, that are known to contribute significant amounts of nutrients to the lakes.

Legislative priorities for Congress

The Commission reiterates two priorities for the current Congress:

1.

]

Sustain funding for the GLRI: Continued funding for the GLRI, together with ongoing program reviews and
accountability, wilt build on planning, investments and progress underway at the federal, state, tribal and local
fevels. This will help maintain progress toward achieving goals outlined in the new GLRI Action Plan, which
focuses on completing the clean-up in 10 more Areas of Concern, reducing phosphorus runoff that causes
harmful algat blooms, controlling invasive species, and restoring habitat for native species. We strongly
encourage regular, objective review and evaluation of the program’s results toward these goats and
benchmarks. As discussed above and documented by the GAO, a solid foundation is in place to maintain and
accelerate the progress we have achieved over the past five years. The Commission urges Congress and the
Administration to continue this successful program and that it be implemented with clear performance
measures and accountability built in at the federal and state levels.

Pass legislation formally authorizing the GLRI: A top priority for the Commission is to secure formal
legislative authorization of the GLRI to ensure Congress is able to maintain the program’s original mission
into the next administration, while also clarifying and focusing accountability and congressional oversight of
that mission. It is eritical that all partners engaged in Great Lakes restoration and management see a long-term
commitment to the program and one that will sustain and build on the progress seen to date. Bipartisan
fegislation has been introduced in both the House and Scnate by Rep. David Joyce (FLR. 223) and Senators
Mark Kirk and Tammy Baldwin (S. 1024/S. 504). Rep. Joyce's bill was passed by the House late last vear
under unanimous consent. In July the Commission and its regional partners wrote to Speaker Boehner and
Majority Leader McConnell urging them to take up these bills. which direct U.S. EPA to collaborate with the
Interagency Task Force and state and local partners to select the best projects to protect and restore the Great
Lakes. with a focus on restoration projects that can be implemented quickly, that will achieve environmental
outcomes outlined in the GLRI Action Plan and GLWQA, and that leverage other funding.

o
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Achieving our Great Lake restoration goals is taking longer and is more complex than originally anticipated. Whilke the
achievements to date are substantial, they often reflect the “low-hanging fruit.” Looking ahead. we face daunting
challenges. including cleaning up the largest and most complex AOCs. such as the Detroit, Cuyahoga. Fox and Grand
Calumet rivers-—rivers that were heavily used and, in many cases, severely degraded during the latter half of the 20"
century; further implementing a long-term sotution to prevent the introduction of Asian carp into the Great Lakes
system; and preventing harmful algal blooms in Lake Erie. Successfully confronting these challenges will require
sustained focus, collaboration, science-based solutions, and long-term monitoring and adaptive management. The
GLRI provides the necessary framework and capacities for continued progress and the Commission urges Congress to
support the program and continue the successtul federal-state-tribal-local partnerships underway to restore the Great
Lakes.

Conclusion: Accelerating the “Blue Economy” to Build a Better Future for the Great Lakes Region

Great Lakes restoration is accelerating a growing “Blue Economy™ as states, tribes, local communities, businesses and
others leverage benefits from the immense supply of fresh water that defines our region, The increased interest in the
Great Lakes as an economic asset, and the many new “place-basei” opportunities for recreation, waterfront
development, fishing or wildlife watching, underscore that our current restoration efforts are important not just to
correct mistakes from the past, but also to build a better future for our children and grandchildren. The Great Lakes
Commission thanks Congress for helping to restore the lakes as a natural treasure and vital economic asset for the
eight-state region.
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Written Testimony for Mayor John Dickert
Great Lakes Restoration Initiative (GLRI)
Before the House Subcommittee on Water Resources
Transportation and infrastructure Committee
September 30, 2015

introduction

Thank you Chairman Gibbs, Ranking Member Napolitano, and members of the subcommittee
for allowing me to testify on the Great Lakes Restoration Initiative (GLRI). My name is John
Dickert, 1 serve as the Mayor of Racine, Wisconsin, 1 am the Vice-Chair of the Conference of
Mayors Metro Economies Committee and a member of the Mayors Water Council. | also serve
on the Board of Directors and am past Chair of the Great Lakes and St. Lawrence Cities Initiative,
and served as past President for the Urban Alliance. | am here today testifying on behalf of both
the Conference of Mayors and the Great Lakes and St. Lawrence Cities Initiative and | ask that
my testimony being inserted into the record.

A short list of recognitions my city has earned during my tenure include: Best Tasting Water in
America by the Conference of Mayors in 2011, the America in Bloom Award, certified as a Blue
Wave Beach, designated a Well City in 2013, and USA Today named one of our beaches as one
of the best in the nation. All of these awards signify my city’s deep commitment to make my
community better and how integral a role that the Great Lakes play in achieving that goal.

For those of you who may not know, Racine is a city of about 80,000, located South of
Milwaukee and North of Chicago, right on the shores of Lake Michigan. Like many cities that are
along the Great Lakes, Racine is trying to utilize one of our greatest assets. We have focused
much of our economic redevelopment along the Lakeshore, utilizing our beaches to enhance
our community as well as creating opportunities for travel and tourism,

The importance of water to our cities on the Great Lakes cannot be overstated. It nourishes our
residents, provides industry and agriculture with what they need to be successful, is a place for
recreation such as swimming, boating, fishing, and much more, and is essential to the overalt
quality of life and economic weli-being of our communities. There is a tendency to take the
resource for granted, as we learned again most recently in August of 2014 when the Mavyor of
Toledo had to advise nearly 500,000 citizens not to drink the water or bathe in it.

And let me state another obvious statistic related to that last point. The Great Lakes represent
20 percent of the fresh water supply in the world. The Conference of Mayors Water Council did
a study where 35% of the cities surveyed did not know where there drinking water supplies
would come from in 2020. it doesn’t take that statistic or a four-year drought in the West to
recognize how important it is to protect such a valuable natural resource.

And we, as Mayors, in turn, spend a lot of money on water priorities because our job is to
protect the public health and safety of our residents. In 2012, local governments spent $111
billion doilars on water and wastewater needs while unfortunately, Congress provided less than
$2 billion that eventually gets to cities in the form of loans. We need all of us to recognize the
importance that water as well as infrastructure plays in maintaining a robust economy as well as
protecting our environment. Please remember that 94 percent of our water withdrawals is used
for drinking water, food production, and energy.
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That is why the Great Lakes Restoration Initiative is so important. It provides the opportunity to
work with Federal and State agencies to protect this asset and accelerate the restoration of the
Great Lakes substantially. | know this program has only been around since 2010 but, to date, it
has funded nearly 2,700 projects, and has been very successful. There are 16 Federal Agencies
that work together on GLRI priorities that include: Cleaning up toxics and areas of concern;
Combating invasive species; protecting watersheds; and Restoring wetlands.

The Conference of Mayors is always supportive when agencies break down their silos and
coordinate their efforts towards a more effective and efficient use of the taxpayers money. And
the GLRI has some notable achievements. Perhaps one of the most dramatic examples is the
cleanup of areas of concern {AOC) under the Great Lakes Water Quality Agreement with
Canada. AOC's are designated areas around the Great Lakes where the contamination is
especially serious and the quality of the resource so degraded that special attention is needed.

The United States has been working on the cleanup of 31 of these AGC's for over 20 years, and
until the passage of funding for GLRI, only one had been cleaned up and removed from the list
of AOC’s. In the five years since GLRI was established, three additional AOC's have been
removed from the list and all of the cleanup work needed to remove three more has been
completed. For the six cities where this GLRI funded work has taken place, it will make a world
of difference because being an AOC carries a stigma that is very difficult to overcome.

My neighbor up the shore of Lake Michigan, Mayor Mike Vandersteen of Sheboygan, Wisconsin
is already seeing the benefits of having the cleanup work completed, as new development and
more tourism, especially related to fishing, is already proceeding. One of my other neighbors,
Mayor Tom Barrett of Milwaukee, had major work conducted on all three rivers running through
his City and this is helping lay the foundation for major redevelopment in his Harbor District and
other downtown areas.

Closer to home in Racine, we received $250,000 in GLRI funding to build green infrastructure
and restore Samuel Meyers Park. We have utilized GLRI and multiple other state and federal
agencies to clean up a contaminated beach, rebuild our marina and harbor to be
environmentally friendly while providing access for worldwide fishermen to enjoy the largest
inland fishing tournament in the world. Mayors do this because we are good at blending
projects like these three into one project for peak efficiency and cost savings.

To date, there has been an 80— 95% reduction in invasive species, creation of 0.34 acres of
constructed wetland, installation of over 10,000 native plants, removal of a source of poliuted
runoff, and delineation of an offshore swim zone that meets USEPA standards for recreation
about 90% of the time. Additional funding attracted as a result of the initial GLRI investment is
about $439,000 in hard money {local, state and federal} and tens of thousands of dollars in in-
kind/volunteer support. The multiple benefits of just one project are obvious, and what this
means for the Great Lakes, the wildlife, and our community is a tremendous return on
investment.

The advantage of investing in restoration projects in Great Lakes cities is that the funds can be
turned into tangible projects on the ground and in the water quickly, to the benefit of the
resource and to the people who live and visit in the area.
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In addition, cities across the basin have received many GLRI grants over the years and these
grants are contributing significantly to revitalization of the Great Lakes economy and the quality
of life in the region, as well as the quality of this resource. The Great Lakes are the foundation of
the 4th largest economy in the world. Millions of dollars in revenue to some of the communities
around the basin help support some 35 million people and 1.5 million jobs with $62 billion in
wages.

Recommendations

Looking longer term, it would be very beneficial to have a formal authorization for the Great
Lakes Restoration Initiative. Both the Senate and House have introduced bills to do just that. In
the Senate, the “Great Lakes Ecosystem and Economic Restoration Act {GLEEPA)” would
formally authorize the institutions to help manage work by stakeholders and partners on the
Unites States side of the Great Lakes and the funding under the Great Lakes Restoration
Initiative for projects to protect and restore the resource.

Specifically, authorization of the Great Lakes Interagency Task Force to integrate the work of the
Federal departments and agencies, the Great Lakes Advisory Board to bring the perspective of
many partners and stakeholders to the decision making process, and the Great Lakes National
Program Office at the Environmental Protection Agency to administer and coordinate much of
the Great Lakes work.

GLEEPA is also the place to make a more formal link between all the work done by U.S. partners
and stakeholders to the Great Lakes Water Quality Agreement, our formal, mutual commitment
to Canada to work together to protect and enhance the chemical, physical, and biological
integrity of the Great Lakes ecosystem. Having the framework and funding more formally in
place for a more extended period of time will give greater certainty to all those working on
protecting and restoring the Great Lakes, rather than starting and stopping programs and
projects on a year to year basis.

Funding from GLRI has been exceedingly important over the past 5 years to keep the Asian carp
from reaching Lake Michigan through the Chicago Area Waterway System. The electric barrier,
comprehensive monitoring, intensive commercial fishing, education, and much more have been
instrumental in blocking this key pathway. Federal agencies have built some of this work into
their base budgets, but having these funds available to take more immediate action, which is so
important in dealing with invasive species, has been invaluable. The focus of GLR! on invasive
species should continue in the future.

As to suggestions for improvements to GLRI in the future, the Great Lakes Initiative has the
following suggestions:

¢ Formally recognize the importance of applying the principles of adaptive management
to guide the investments under GLRI to ensure investments that achieve the project
specific, regional, and basin wide ecosystem and public health goals and objectives of
the GLRI and the Great Lakes Water Quality Agreement;

* Provide adequate funding for monitoring and assessment so that managers can more
effectively judge how well projects and programs are working, and make necessary
adjustments and adaptation to make them more effective in the future;
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¢ Make the link between GLRI and the Great Lakes Water Quality Agreement more explicit
and clear, especially as it relates to the general objectives, lake ecosystem objectives,
and substance objectives of the Agreement;

* Provide direction and adequate funding to establish a more effective way to integrate
and manage the data, information, and knowledge collected and gained by the many
federal, state, local, tribal, academic, and non- government institutions and agencies to
provide the tools to apply the principles and practices of sound adaptive management

- for the long term sustainability of the Great Lakes resource.

| cannot emphasize enough that we all must be fully engaged and fully committed to water
issues if we are to succeed. You cannot do this half way because we need to remain vigilant
about protecting this natural resource and unfortunately, it only takes a short time for our
waters to become impaired.

Brownfields

| also wanted to take this opportunity to mention two other critical programs that are important
to Great Lakes communities. The first is the issue of brownfields. t know my colleague, the
Mayor of Elizabeth, Chris Bollwage, testified before you in July regarding the importance of
reauthorizing the Brownfields Law. | would also like to voice my support.

Like most cities along the Great Lakes, Racine had a rich, industrial past, which unfortunately has
left us a legacy of brownfields properties. If you look at these Great Lakes cities, we would
probably tally hundreds of thousands of brownfield sites that are relics of that industrial past.

But make no mistake, these issues are related. Many brownfield sites are located on the shores
of the Great Lakes and their cleanup and revitalization will assist us in our greater efforts of
protecting and restoring the Great Lakes. It is vitally important for you to reauthorize the
brownfields program because it assists us with our comprehensive efforts to revitalize our
communities and improve the health of the Great Lakes.

Appropriations Language on Overflows

Another issue that I would also like to express concern over is a provision inserted in the
Senate’s FY 16 Appropriations bill for the Environmental Protection Agency (Section 428 of 5.
1645) that would eliminate all sewer discharges into the Great Lakes which |, and many of my
colleagues, believe would actually set back and undermine municipalities’ efforts to restore
water quality throughout the Great Lakes.

I know that on its face, eliminating all discharges sounds like a good idea. However, if enacted,
the proposed new requirements would require communities to go back to the drawing board,
raise tens of billions of additional ratepayer dollars to make additional investments without
regard to corresponding water quality or public heaith outcomes.

Preliminary data indicate that the price tag would exceed $65 billion for all Great Lakes
communities; in Racine, the price tag would be $700 million. These forced investments would be
required even though no evidence or data have been offered to suggest that doing so would
achieve any improvements in water quality in the Great Lakes.
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In addition, these expenditures would come at the expense of other critically important water
quality challenges to the Great Lakes that have been discussed this morning. Basically, what 'm
saying is that you can either force us to spend billions of dollars on something that will have
negligible benefits or we can focus on spending our taxpayers limited money on actions that will
have a bigger impact in improving water quality.

{ would strongly urge you to oppose this language from the Appropriations bill. | have attached
to my testimony two letters sent to appropriators from a number of organizations working with
commupnities to address water quality challenges in the Lakes that are opposed to this proposal
including a joint letter from the US Conference of Mayors, National League of Cities, and the

National Association of Counties, and a letter from the Great Lakes St. Lawrence Cities Initiative.

Conclusion

Thank you again for this opportunity to speak before you today. | hope that | have
demonstrated just how critical the Great Lakes are for this nation and how important the Great
Lakes Restoration Initiative has had with our efforts to protect this national treasure.
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September 28, 2015

The Honorable Barbara Mikulski
Ranking Member, Appropriations Conwmittee

The Honorable Thad Cochran
Chairman, Appropriations Comumittes

United States Senate
Washington, DC 20510

The Honorable Hal Rogers
Chairman, Appropriations Committee

United States Senate
Washington, DC 20510

The Honorable Nita Lowey
Ranking Member, Appropriations Committee

U.8. House of Representatives
Washington, DC 20515

U.S. House of Representatives
Washington, DC 20515

Dear Chairman Cochran, Ranking Member Mikulski, Chairman Rogers and Ranking Member Lowey,

On behalf of the nation’s counties, cities, mayors and regions, we write to express our concern over
provisions in the Senate’s proposed Fiscal Year (FY) 2016 Interior, Environment and Related Agencies
Appropriations Bill that, if enacted, would have costly consequences for communities and ratepayers
throughout the Great Lakes region. We are also concerned about the national implications and
precedent setting nature of this language, and therefore urge you fo strip Section 428 from any final
appropriations package that Congress enacts.

Communities throughout the Great Lakes region care deeply about water quality and rely on the clean
and safe water in the Great Lakes for drinking water supplies, recreational opportunities that promote
tourism, and commetcial activity that provides the economic engine for many local economies and
jobs. Protecting water quality in the Great Lakes is a top pricrity for local officials throughout the
region, which is why communities have invested billions of dollars over the past several decades to
update and modernize their clean water infrastructure.

Local communities have made these investments in compliance with the 1994 Combined Sewer
Overflow (CSO) Control Policy that Congress codified in 2001, Section 428 expressly contradicts and
undermines that Policy by requiring communities to revise their Long Term Control Plans, developed
in accordance with the 1994 CSO Control Policy, to achieve a near impossible goal of zero :
overflows—at an additional cost of tens of billions of dollars to communities and ratepayers,
Additionally, the proposed provision would prohibit communities from utilizing an important
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operations tool that safeguards the integrity of their wastewater treatment systems during periods of
extreme wet weather, thereby tmposing unnecessary additional costs by handeuffing conumunities as
they attempt fo comply.

This language sets an alarming precedent for all commumities addressing CSO issues and negotiating
compliance levels with the U.S. Environmental Protection Agency. Our concern is that communities
across the country could be held to this near impossible standard of zero overflows into other sensitive
or significant waterbodies. These considerations are already in place under the 1994 Policy and should
not be rewritten in an appropriations bill.

Moreover, these costly provisions are included in a spending package that also proposes to cut funding
for the Clean Water State Revolving Fund by nearly 30 percent. Imposing additional regulations on
communities, while cutting vital infrastructure financing programs that assist with compliance, is
tantamount to an unfunded federal mandate that ignores the current state of our nation’s water
infrastructure needs.

As representatives of local officials with the responsibility of allocating Hmited taxpayer dollars to
address pressing public policy challenges, we strongly oppose Section 428 of the Senate’s FY 16
Interior, Environment and Related Agencies Appropriations Bill for the aforementioned reasons and
urge you to strike these provisions from the final spending package.

If you have any questions, please contact any of our staff: Julie Uther (NACo) at jufner@naco.org;
Carolyn Berndt (NLC) at berndt@nle.org; Judy Sheahan (USCM) at jsheahan@usmayors.org; Joanna
Turner (NARC) at joanna{@narc.org.

Sincerely,

-‘w -~

o2 -

e e TP
Matthew . Chase Clarence E. Anthony
Executive Director CEO and Executive Director
National Association of Counties National League of Cities
Tf:)m Cochran Joanna L. Turner
CEQ and Executive Director Executive Director
The U.8. Conference of Mayors National Association of Regional Councils

Ce: The Honorable James Inhofe, Chairman, Senate Environment and Public Works Commitiee
The Honorable Barbara Boxer, Ranking Member, Senate Environment and Public Works
Committee
The Honorable Bill Shuster, Chairman, House Transportation and Infrastructure Committee
The Honorable Peter DeFazio, Ranking Member, House T ‘ransportation and Infrastructure
Committee



August 28, 2015

The Honorable Thad Cochran
Chairman

Appropriations Commitiee
United States Senate
Washington, D.C. 20510

The Honorable Lisa Murkowski
Chairwoman

Appropriations Subcommittee on Interior,
Environment and Related Agencies
United States Senate

Washington, D.C. 20510

The Honorable Hal Rogers

Chairman

Appropriations Committee

United States House of Representatives
Washington, D.C. 20515

The Honorable Barbara Mikulski
Ranking Member
Appropriations Committee
United States Senate
Washington, D.C. 20510

The Honorable Tom Udall

Ranking Member

Appropriations Subcommittee on
Interior,

Environment and Related Agencies
United States Senate

Washington, D.C. 20510

The Honorable Nita Lowey
Ranking Member
Appropriations Commitiee
1.8, House of Representatives
Washington, D.C. 20515

Dear Chairman Cochran, Chairwoman Murkowski, Chairman Rogers,
Senator Mikulski, Serator Udall, and Congresswoman Lowey:

The Great Lakes and St. Lawrence Cities Initlative (Cities Initiative} is a coalition of over
110 U.5. and Canadian citfes representing over 17 million people, and is committed to the
protection, restoration, and long term sustainability of the Great Lakes and S$t. Lawrence. As
part of that commitment, its member cities have a strong record over many years of
dramatically reducing combined sewer overflows (CSO) and releases of untreated wastewater to
the Great Lakes, and will continue those reductions into the future. The ratepayers in our cities
are investing billions of dollars in these efforts and in most instances are working under the
Congressionally approved CSO Control Policy.

Section 428 of Senate Appropriations Bill 1645 to require elimination of C5Q%s is
counter-productive and would lead cities and their ratepayers to expend billions of dollars to
reach an unrealistic level of zero discharge of this type of poliution. It is well recognized that the
cost effectiveness of these expenditures to reach zero discharge and the resulting water quality
benefits are very limited. Reaching such a level is even more difficult because of climate change,
with more intense rainfall events stressing already aged infrastructure more than ever before
and at a time when funding for these investments is exceedingly scarce.
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We urge you not to pass Section 428 of 5B 1645, Citles are moving forward aggressively
to reduce €S0s to the lowest possible level, and to implement many other programs to enharnce
one of the world’s greatest freshwater treasurers, the Great Lakes.

Thank you for considering our comments on this very important matter and please
contact me at david.ullrich@sglsicities.org or 312-201-4516 with any questions you might have.

Sincerely,

David A, Ullrich, Executive Director
Great Lakes and St. Lawrence Cities Initiative

ce. Great Lakes Congressional Delegation
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U.S. House of Representatives
Transportation and Infrastructure Committee
Water Resources and Environment Subcommittee
September 30, 2015

Great Lakes Restoration Initiative
Testimony of the Coalition
Ed Wolking, Ir.
Executive Director
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Mr. Chairman, Ranking member Napolitano, members of the Subcommittee:

Thank you for the opportunity to be here today to speak to the importance of the Great Lakes and the
Great Lakes Restoration nitiative to our country and to North America.

I represent the Great Lakes Metro Chambers Coalition, a nearly 40-member voluntary group of
chambers of commerce dedicated to the continuing revitalization of the Great Lakes trading region
through federal policy in five arenas that are key to the region’s future.

Together with the Great Lakes Manufacturing Council, the Coalition has pioneered the concept that this
great bi-national region of twelve states and two provinces is the third largest economy in the world,
behind only the United States and China. Our region is built upon advanced manufacturing and depends
on some of the most highly regarded supply chains in the world. Those supply chains, in turn, depend
on robust transportation infrastructure, including intand waterways like the Great Lakes.

That is one lens through which we view the lakes. There is another lens: the Great Lakes as our
region’s defining geographic asset and the most important body of fresh water in the world — with 22%
of the world’s surface fresh water and 84% of North America’s surface freshwater.

In the view of the Coalition, the lakes are the center of the region’s present and the key to its future.
They provide the fresh water so important to the place-making opportunities that shape our economy in
addition to a fuel-efficient, environmentally-friendly highway for the movement of the bultk commodities
and heavy finished goods that are so essential to Midwest manufacturing and agriculture.

The preservation and enhancement of the guality of the Great Lakes is one of the Coalition’s primary
strategic issues for the region. The other elements include:

+ Surface and water transportation infrastructure and funding
¢ Border crossings between the U.S. and Canada

e Base load energy development

* Immigration of highly-skilled talent

This session, the Coalition has three primary focal points related to the water quality in our region:
* The Great Lakes Restoration Initiative {“the GLRI”, or "the Initiative”)
e The Clean Water State Revolving Fund
* The prevention of Asian Carp in the Great Lakes, as well as their eradication from the Ohio and
Mississippi watersheds

In prior generations, the place-making and commercial uses of the lakes were viewed by many as being
mutually exclusive and conflicting. Today, it is widely acknowledged that we can have both clean,
desirable waterways and economic growth. We have the technologies and the know-how, if we have
the will,

The Coalition views the GLRI as one of the great environmental stories of our time. Fifteen federal
agencies, as well as White House staff, coordinate projects and activities to restore the lakes. The Great
Lakes Restoration Initiative Action Plan identifies five major focus areas:

* Toxic Substances and Areas of Concern — preventing polfution and cleaning-up the most
poliuted areas in the Great Lakes
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* Invasive Species —instituting a "zero tolerance policy” toward new invasions and preventing the
establishment of seif-sustaining populations of invasive species such as Asian carp

* Nearshore Health and Nonpoint Source Poliution — targeting high-priority watersheds and
polluted runoff reductions from urban, suburban and agricultural sources

» Habitat and Wildlife Protection and Restoration — bringing wetlands and other habitat back to
life, including the first comprehensive assessment of the entire 530,000 acres of Great Lakes
coastal wetlands to target restoration and protection efforts using the best science

s Accountability, Education, Monitoring, Evaluation, Communication and Partnerships — building
goai- and results-based accountability measures, learning initiatives, outreach and partnerships

Since its inception in FY2010, the Initiative has provided $1.96 billion toward restoration efforts, and a
recent Government Accounting Office report showed that, of the $1.68 billion aliocated by Congress
through FY2014, $1.66 billion (99%) had been obligated and $1.15 billion (69%) had been spent on 2,123
projects. in all, through August of 2014, the Initiative has supported over 2,500 restoration projects.

For a relatively new endeavor, the results have been impressive. They include:

» Areas of Concern (AOCs) ~ delisting of five AOCs, including Presque He Bay, compared to only
one in the prior 25 years

* Invasive Species — an aggressive ramp-up to prevent new introductions, including support for
the Asian Carp Regional Coordinating Committee

* Nearshore Health and Nonpoint Source Pollution — reduction of phosphorus run-off from
agricultural tands and an increase of enrolled farmland in priority watersheds by more than 70%

e Habitat Wildlife Protection and Restoration — the protection, restoration and enhancement of
more than 100,000 acres of wetlands and 48,000 acres of habitat, with the removal of over 500
barriers in tributaries

* Accountability, Education, Monitoring, Evaluation, Communication and Partnerships — outreach
to more than 175,000 students

There are 5,300 miles of U.S. shoreline, this is complex work, and we are learning as we go. As we look
forward to the second major phase of the Action Plan for the Initiative from FY 2015 to FY2019, we
welcome the continued focus on these key areas, as well as the introduction of science-based adaptive
management, improvements in prioritization, and better reporting on measures of progress and their
impact.

Observers and analysts have sometimes tried to convert the Initiative into a Return on Investment
model. Because of the complexity of the process and the long timelines for projects, it’s a very difficult
task and an inexact process. In September of 2007, however, a group of scientists, economists and
other experts convened by the Brookings institution projected the net benefits of pursuing proposed
solutions in the Great Lakes Regional Collaboration Strategy to Restore and Protect the Great Lakes,
otherwise known as the Great Lakes Restoration Strategy, which was a research project led by the U.S.
Environmental Protection Agency. The results indicated that a present-value total investment of $26
billion in ecological restoration would yield over $50 billion in long-term benefits to the national
economy and between $30 billion and $50 billion short-term benefits to the regional economy. Those
were a combination of direct and indirect benefits.

It's hard to pin precise ROl numbers on the GLRI. We are aware of a Grand Valley State University
estimate of a $66 million return on a $10 million federal investment on the south shore of Muskegon
Lake, not including property value increases. We are confident that as individual Areas of Concern are
resolved through remediation and restoration, the quality of our places will improve, and over time, that
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will result in more attractive communities for lving, working, and playing. After only five years of
aggressive pursuit of AOCs, we are just beginning to see the resuits.

Beyond all the numbers, though, there is a visceral understanding throughout the
region that the GLRI is the right thing to do - for our communities, our states, our
nation and our generations to come.

The Coalition stands firmly in support of the continued pursuit of the GLRI and has advocated that
Congress maintain the appropriations level at $300 million, We have strenuously objected when
proposals to significantly reduce that level were considered, we have witnessed the restoration of funds
by Congress to the higher, more effective levels, and we thank Congress for its vision in continuing to
move the initiative forward.

We support HR 223, the Great Lakes Restoration Initiative Act of 2015, which would extend the
authorization for the GLRI through Fiscal Year 2020 and make numerous improvements to the program
authority. It had 41 cosponsors as of last week.

We also commend the federal government for its growing multidisciplinary, multi-agency approach to
the initiative. That is indeed a strong-point that can serve as a benchrark for other federal programs, in
addition to creating better solutions for the lakes. it was highlighted in the GAQ's report.

In a word, our position is: Let’s keep up the good work, and do it better.

How can we do better? We'll defer to the experts, but here are some general suggestions:

s Formal authorization of the GLRI; HR 223 can be that vehicle

* Improved consultation, collaboration and coordination - leading to better implementations
o With other federal agencies and programs
o With states and communities
o With stakeholder groups
o With public engagement

* Continued improvements in monitoring, measurement and reporting, from both the

environmental viewpoint and the economic viewpoint
* Data, data, data, easily accessible and available to all

We believe that these improvements will accelerate both the performance and the outcomes of the
Initiative.

Closing with the AOCs, it appears that we are about halfway home in total investment, and progress is
accelerating. We have invested about $8 billion of a projected total of about $16 billion. We need to
finish the job, take stock of where we stand, then identify how to maintain and leverage the great gains
we have made with these precious assets. There is a consensus among nearly all groups in our region
that the restoration and maintenance of these great waterways is fundamental to our region’s economic
and social future.

Thank you for the opportunity to present today.
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Statement of
Douglass R. Busdeker
On Behalf of
Ohio Agribusiness Association {OABA) and The Andersons, Inc.

House Committee on Transportation and Infrastructure
Subcomimittee on Water Resources and Environment
Hearing on:
“The Great Lakes Restoration Initiative: A Review of the Progress and Chailenges in Restoring the Great
takes”
Wednesday, September 30

“The Great Lakes Restoration initiative”
Subcommittee on Water Resources and Environment

Testimony by Douglas R. Busdeker
Representing: Ohio AgriBusiness Association and The Andersons, inc.

Chairman Gibbs, Ranking Member Napolitano and distinguished members of this subcommittee, thank you
for the opportunity to be here today.

t am Douglas Busdeker of Pemberville, Chio in northwest Ohio. | serve as a board member of the Ohio
AgriBusiness Association {OABA) and am employed by The Andersons, Inc. in Maumee, Ohio. The Ohio
AgriBusiness Association represents the Chio crop nutrient industry, along with grain, feed, seed and crop
protection industries. The Andersons, Inc., my employer, was founded in 1947 by Harold Anderson and
built the first grain elevator in Maumee, Ohio. We provide merchandising, production and distribution of
products and services to the agribusiness community. We are organized into six business groups: Grain,
Ethanol, Turf & Specialty, Plant Nutrient, Retail and Rail. Currently, | serve as Senior Manager for Northern
Farm Centers consisting of Ohio, Indiana and Michigan locations.

1am pleased to be here today to relate the many positive agricultural activities occurring in the Western
Lake Erie Basin (WLEB). During my career { have been engaged with farmers/customers as one of many
agricultural retailers in the region. | have extensive experience with in-field nutrient application. Following
the large algal bioom that occurred in 2011 in the WLEB, many in the agricultural community recognized
that agricultural retailers and farmers would need to play a bigger role and in finding solutions to address
these water quality challenges. Healthy water quality - clean, fishable and drinkable water, is important to
everyone including ait of agriculture and we recognize that agriculture must be part of the solution,

Following the algal bloom in 2011, The Nature Conservancy partnered with several key agricultural retailers
in the WLEB to develop the 4R Nutrient Stewardship Certification program. This voluntary program was
focused on agriculturai retailers since agronomists, Certified Crop Advisors, sales personnet and applicators
were recognized as having a strong influence on nutrient use. Currently, seventeen key agricultural
retailers have been certified representing 1,200,000 acres of crop land and 3,200 farmers in Ohic and
Michigan. Another ten agricultural retailers are awaiting confirmation. Since program launch March 187,
2014, a total of seventy one agricultural retailers are in the process or have indicated interest in hecoming
certified. The 4R Nutrient Stewardship Certification Program was founded on the The Fertilizer institute’s
4R Nutrient Stewardship principles of the Right Source, Right Rate, Right Time and Right Place and
includes social, economic and enviropmental best management practices. SCS Global a respected
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independent audit development firm was hired to create the 4R Nutrient Stewardship Certification
Standard.

Audits include 41 specific objectives that must be achieved to become certified.
1. Initial Training and Ongoing Education
2. Monitaring of 4R implementation
3. Nutrient Recommendations and Application

The governing body is the Nutrient Stewardship Council consisting of the following:
1. Agricultural Business (5 members, including at least one active grower),
2. Government (2 members),
3. Environmental NGOs (2 members), and
4. Universities/Research (2 members),

Best Management Practices {BMP)

Many newer bmp's are already occurring within the WLEB. Cover crops of cereal rye, annual rye, Austrian
winter peas, radish, turnip, crimson clover, buckwheat, oats and others are growing in popularity. Equipment
manufacturers are offering several new strip tillage machines to inject crop nutrients below the surface. Strip
tillage provide a system that places nutrients 4-6” below the soil surface while not disturbing the complete
soil surface structure causing greater erosion. Application of gypsum is quickly being adopted for a calcium
and suifur nutrient source, and to sequester phosphorus reducing dissolved reactive phosphorus run-off.

Conservation Efforts

Use of nutrient management plans to precisely determine the required nutritional balance for each crop is
common. Commercial fertilizer nutrients are one of the single largest expense for traditional growers and
over-use leads to undesirabie financial implications. Improving soil health resonates with all farmers, The
number of buffer strips, grass waterways, blind inlets, field tile with control structures, and two stage ditches
continues to increase each year. There is still much work to be accomplished but conservation activities
advance each year,

Ohio Legislation

On Aprif 2, 2015 the Ohio Governor John Kasich signed Senate Bill 1 into Jaw. SB 1 prohibits manure and
fertilizer applications when fields are frozen, snow cover, saturated, or if there isa greater than 50% chance
of at least one inch of rainfall in the next 24 hours. In addition, Ohio Senate Bill 150 which requires anyone
applying fertilizer on 50 acres or more to become certified was unanimously passed by the legislature and
signed by the Governor in May of 2014. The Ohio AgriBusiness Association fully supported passage of 5B 1
and SB 150,

Research

Research has shown that algal blooms in the Western Basin of Lake Erie are predominately the result of
excess dissolved reactive phosphorus {DRPJ in our rivers and streams. While the exact source and why the
increasing amounts of DRP is not clearly understood, research has shown that transport from agricultural
land plays a significant role. During 2011 and again in 2015, intense rainfall increased surface and subsurface
“field tile” flows. As was the case in 1970-80's when Lake Erie was in serious trouble, through research,
farmers widely adapted new tillage technigues such as no-till and conservations tilage. These new practices
remain in place today and contributed greatly to a reduction in soit erosion and particulate phosphate run-
off. Additiona! research is needed to identify new bmp’s that support a reduction of dissolved reactive
phosphorus during periods of extreme rainfall. To that end, the fertilizer industry has committed $7 miilion
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dissolved reactive phosphorus during periods of extreme rainfall. To that end, the fertilizer industry has
committed $7 million to help establish a 4R Research Fund. The goal of the fund is to establish
sustainability indicators and environmental impact data for implementation of 4R nutrient stewardship
across North America. The fund provides a much needed resource with a focus on measuring and
documenting the economic, social and environmental impacts of 4R nutrient stewardship. This effort will
help expand the 4Rs beyond being solely an industry effort and towards becoming a viable strategy
embraced by other important stakeholders to address cropping system productivity and concerns for
nutrient losses into the environment.

Our Challenge

The challenges to the agricultural community are very complex and involve adapting cultural and nutrient
practices that will minimize nutrient loss and maximize crop production. Research “on-the-farm” such as
Ohio State/USDA ARS’s ‘Edge of Field” study is critical to finding solutions. Updating the Ohio “P-Risk
Index” will be very important for identifying which best management practices will minimize phosphorus
transport in this new environment. Farms in our region are legacy farms that have been passed down
through several generation and each farmer has the clear intent of leaving our soils and water in better
condition for the next generation.

Thank you again for the opportunity to provide you with an update on the many positive activities and
projects occurring in the Western Lake Erie Basin as we seek solutions to improve water guality. We al}
share the goal of having clean water for many generations to come. | would be happy to answer any
questions.
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“The Great Lakes Restoration Initiative: A Review of the Progress and Challenges in Restoring the
Great Lakes”

September 30, 2015

Chairman Gibbs, Ranking Member Napolitano, members of the subcommittee — thank you for the
opportunity to share the views of the Healing Our Waters-Great Lakes Coalition with you on the progress
we're seeing and the challenges that remain in restoring the Great Lakes.

As you may know, the Healing Our Waters-Great Lakes Coalition is comprised of more than 120
environmental, conservation, hunting, and fishing organizations; museums. zoos, and aquariums; and
businesses representing niitlions of people whose goal is to restore and protect North America’s greatest
freshwater resource — our Great Lakes. The Great Lakes are a global resource. Over 30 million people
depend on them for their drinking water, and millions more benefit from the business, industry and
commerce that is connected to them. Today, the lakes sufter from a legacy of toxic potlution, the
introduction and spread of invasive species, and the loss and degradation of habitat. Our Coalition’s goal
is to continue to implement our region’s restoration blueprint’ 1o stop sewage contamination that closes
beaches and harms recreational opportunities; clean up toxic sediments that threaten the health of people
and wildlife; prevent polluted runoff from cities and farns that cause harmful algal blooms which poison
drinking water; restore and protect wetlands and wildlife habitat that filter pollutants, provide a home for
fish and wildlite, and support the region’s outdoor recreation economy: and prevent the introduction of
invasive species. such as Asian carp, that threaten the economy and quality of life for millions of people.

[don’t think it’s too bold to say that the Great Lakes Restoration Initiative is working. Because of the
GLRI, the region has been able to undertake one of the world’s largest freshwater ecosystem restoration
projects. Non-governmental groups, industries, cities, states, and federal agencies are forging public-
private partnerships to clean up toxic hot spots. restore fish and wildlife habitat, and combat invasive
species-—partnerships that may never have come together had it not been for the GLRL The GLRI’s size
and scope means it plays a central role in successfully restoring and protecting the Great Lakes. Rather
than just accelerating progr it has actually catalyzed critical restoration action that Ekely would have
never happened otherwise. The GLR1 has organized an enormous region of the country to protect one-
fifth of the world's surface drinking water on which more than 30 million people depend. It is indeed the
“largest investment in the Great Lakes in two decades.™

This work is being done because clcaning up the Great Lakes is critical for the health and quality of life of
the region. Italso drives economic development — and jobs — in communities all around the basin.
Investments in Great Lakes restoration are creating jobs and leading to long-term economic benefits for
the Great Lakes states and the country. A Brookings Institution report shows that every $1 invested in
Great Lakes restoration generates at least $2 in return, making Great Lakes restoration one of the best

J 2005, “Great Lakes Regionat Collaboration Suateay to Restore and Protect the Great Lakes. ™
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investments on the dollar in the federal budget.” Rescarch from Grand Valley State University shows that
the return for some projects is closer to 6-to-1.7 The University of Michigan has also demonstrated that
over 1.5 million jobs are connected to the Great Lakes, accounting for more than $60 billion in wages
annually.” According to the Great Lakes Commission, more than 37 million people boat, fish. hunt. and
view wildlife in the region, generating over $50 billion annually.” Great Lakes businesses and individuals
account for about 29 percent of the U.S. gross domestic product, according to Bureau of Economic
Analysis data.”

Jobs are being created by the efforts to clean up the Great Lakes and restore fish and wildlife habitat.
These jobs include wetland scientists, electricians. engineers, landscape architects, plumbers, truck
drivers, and many others. While we do not know how many jobs have been created to clean up the Great
Lakes. it is likely in the thousands. Consider:

* 125 jobs were created for a $10 million project to restore fish and wildlife habitat in Muskegon
Lake, a Great Lakes Area of Concern in Michigan.

s 177 people are employed to control the invasive sea lamprey in the Great Lakes. which costs the
U.S. government around $20 million annually.

e 174 jobs were created, some of which were filled by at-risk youth, to remove dams and other
barriers in a 150-mile stretch of the Milwaukee River system.

Specifically, stories like that of business owner Jim Nichols of Carry Manufacturing are increasingly
common. Jim tells of how GLRI projects are adding new orders for his manufacturing business. Carey
Manufacturing has manufactured water control equipment since 1987. Their employees are being kept
busy building submersible pumps for GLRI projects that flood duck habitat or drain areas to re-establish
native habitat for sport fishing and waterfow! hunting. The jobs add up when you begin counting the men
and women at other companies who manufacture the pipes for the pumps, the control structures in which
the pumps are housed, and the hunters, anglers, and wildlife watchers that benefit from the improved
environment the pumps help create.

And these projects aren’t just economic drivers. Great Lakes restoration projects are producing results
across the region®;

* Two Areas of Concern — Deer Lake, Mich. and White Lake, Mich. - were delisted in 2014.
Areas of Concern are the most-poltuted harbors, rivers. and waterways in the region. The Presque
Isle, Pa., Area of Concern was delisted in 2013. The management actions necessary for delisting
Waukegan Harbor. T, Sheboygan Harbor, Wis., and the Ashtabula River, Ohio. have also been
completed. The GLRI has accelerated the cleanup of toxic hotspots by delisting three formerly
contaminated sites—in the previous two decades before the GLRI. only one site had been
delisted.

¢ Between 2010 and 2014, 42 beneficial use impairments (BUIs) at 17 AOCs were removed in
Hinois, Indiana. Michigan, New York, Pennsylvania, and Wisconsin, more than quadrupling the
total number of BUIs removed in the preceding 22 years. BUDs include drinking water
restrictions, beach closings. and degradation of fish and wildlife habitat. More BUIs have been
removed since the GLRI began than between 1987 and 2009,

" Austin, J., et al. 2007, “Healthy Waters
"sely. Paul, etal. 2011
Girant 2011

Strong Leonomy: The Benefits of Restoring the Great Lakes Eeosystem™

Vital te our Nation's Economy and Environment.”
ommussion. 2007, - kes Reereational Boating's Feonomic Punch ™

Chivago. 2013, “Great Lakes & St Lawrence Region: 2013 Economy Profile Update.”
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s From 2004 to 2009, the Great Lakes region was the only arca in the country to show a gain in
wetland acreage. Now the GLRI is building on that foundation with a goal to restore one million
acres in the basin. So far, the FWS, NPS, NRCS, and NOAA (among others) have restored,
protected, or enhanced over 150,000 acres of wetlands and other habitat.

s Federal agencies used GLRI support to increase the number of acres of farmiand enrolled in Farm
Bill conservation programs in priority watersheds by more than 70 percent.

* More than 500 dams and barriers were removed, allowing fish to access more than 3,400 miles of
TIVErS.

These numbers are impressive. The stories behind them illuminate the results and accomplishments we
are seeing. The Coalition has documented more than 100 restoration success stories across the region.
Among them:

s Duluth, Minn. Removing 200.000 cubic yards of toxic mud from the bottom of Stryker Bay has
made the bay safe to swimn in once more and fish and wildlife are returning. Six acres adjacent to
the bay have also been cleaned up and will be redeveloped into an office park hosting a
fabrication shop and a warehouse.

*  Duluth, Minn. Removing 11,000 cubic yards of wood waste from the wetland at Grassy Point
created wildlife habitat that attracts dozens of bird species every spring. New trails provided
public access to the site.

s Marysville, Mich. The city of Marysville replaced a failing seawall with a natural. sloping habitat
and wetfand area. The sloped shore has reduced the destructive power of the waves in the river
while also addressing the loss of shoreline wetlands along the St. Clair River. The project, which
provides valuable fish and wildlife habitat, reccived an award trom the American Society of Civil
Engineers.

* Near Green Bay, Wis. At the Brickstead Dairy, cover crops have been planted on 100 acres,
reducing runoff and sedimentation into waterways and improving water quality. Over three miles
of grassed waterways are planted and edge-of-field and in-stream monitoring stations have been
installed to measure the water quality improvements.

® Near Green Bay, Wis. Restoring barrier islands in Green Bay is providing fish habitat that has
allowed bluegill, largemouth bass, and pumpkinseed fish to return. On the island chain, nesting
water birds, shorebirds, and other invertebrates are benefiting from the newly constructed land.

*  Ashtabula, Ohio. At the Ashtabula River in Ohio, a sediment cleanup and habitat restoration
project has restored the lower two miles of the river and advanced efforts to get it de-listed as a
Great Lakes Area of Concern. The project has improved water quality and deepened the river
channel, making the lower Ashtabula suitable again for maritime commerce, fishing, and
recreation boating.

* Northwest. Indiana. The Grand Calumet River in Indiana, which flows through a heavily
industrialized area south of Chicago, was for years considered America’s most polluted river.
Thanks to a major cleanup. a large wetland was restored and more than 575,000 cubic vards of
toxic mud was removed from the Lake Michigan tributary. The restoration project addressed
pollution that had led to fish consumption advisorics, drinking water restrictions. beach closings,
habitat destruction, and an array of other environmental problems.

»  Freedom. N.Y. At Clear Creek in Freedom, New York, excess stream crosion and sediment, in-
stream barriers. elevated water temperatures, and competition from invasive fish restricted brook
trout to a few tributaries in the watershed. A Great Lakes Restoration Initiative project restored
1.200 lincar feet of in-stream habitat and re-established fish passage over a sheet-pile grade
control structure, reconnecting six miles of prime trout habitat.

B o , ;
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Even these results may not fully capture what is actually happening on the ground. In just one coastal
wetland project in New York, one of our members was able to describe these results: 1) habitat
modifications led to a remarkably positive response by fish. Diverse species of fish quickly returned to
the restored site; 2) the restored sites led to increased muskrat populations; 3) wetland vegetation showed
greater species diversity. richness, and evenness on habitat mounds compared to before; 4) the restored
habitat was used by a greater diversity of indicator marsh birds, and observations suggest that marsh birds
may have return to the restored sites within two years following restoration; 5) the restored sites
supported the greatest diversity of reptiles and amphibians; 6) community, economic, and education
outreach efforts were strong components of these projects, which provided opportunities for the focal
community to gain a better understanding of the Great Lakes system.

How the region is accomplishing all this work is as impressive as what has been done. The GLRI, which
President Obama first proposed for fiscal year 2010, is a model for large, landscape-scale restoration. Tt
ensures that the focus remains on the highest regional priorities that were identified through a large
stakeholder process in 2005." It could also provide an outlet for the United States to meet its obligations
under the new Great Lakes Water Quality Agreement with Canada. The GLRI is a critical component
towards ensuring that the goals we set for ourselves in both the agreement and comprehensive plan can be
achieved.

Additionally, the GLRI sought to fix problems the Government Accountability Office identified in 2003
when it complained that, in general, there was inadequate coordination among federal agencies and
between federal and non-federal stakeholders. Now, the EPA can quickly convert the funding it receives
to supplement restoration activities by passing it through to other federal agencies like the Fish and
Wildlife Service, NOAA, NRCS, and the National Park Service, so they can direct it through their
existing, authorized programs at the region’s highest needs. This structure allows for funds to move
quickly from EPA through the interagency agreements EPA has with the other agencies and onto the
ground to complete important restoration work. This model also ensures accountability through the
establishment of an “orchestra leader™ (EPA), helps accelerate progress, and avoids potential duplication,
all of which help save taxpayers money while focusing efforts on the highest, consensus-based priorities.

The Government Accountability Office scemed to recognize these benefits too in its most recent report.
GAO found that the EPA and the other federal agencies hdd “aliocated almost all of the $1.68 billion
available for the GLRI” in the reporting period examined. " It also highlighted how the GLRI has
changed how the federal agencies plan for their work. In the past. each agency identified its own GLRI
work. Now. through the use of subgroups. agencies meet and agree on strategies for dealing with
restoration issues before identifying the work each agency will undertake to achieve common goals. "

Even with the tremendous strides the region has made in addressing many of the issues it faces in
1mplcmumng an effective and efficient (;radt Lakes restoration program, we know that there is still work
to be done to improve program delivery. No program is perfect. The GLRI should be continuously
reviewed and changes made to reflect the changes to the lakes. deficiencies that have arisen or have yet to
be addressed, or new threats that have emerged.

f“(?x‘cul Lakes Regionad Colfaboration

N ' GAG. 2015, “Great Lakes Rustocation [nitiative Improved Data Colleetion and Reporting Would Enhance Over: sight.”

CGAO report. 2013, Pg 18 GAO used an obligation benchmark versus un outlay benchmark. fs imporkant to note the reasons
highlighted for why federat agencies may not have oxpended alt their GERI Tunds: 1) Many projects take several vears 1o compl
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Making these adjustments is important because the health of the Great Lakes continues to be seriously
threatened by problems such as sewage overflows that close beaches, toxic pollution that poses a threat to
the health of people and wildlife, dlgai blooms that harm local drinking water supplies, and invasive
species that hurt fish and wildlife populations and our outdoor recreation economy. While we have
cleaned up four AOCs, there are still 27 more to go. Algal blooms in Lake Erie and other lakes still result
in cancelled charter boat tours and closed beaches. Communities are still dealing with legacy pollutants
that have led to drinking water restrictions, beach closings, and fish consumption advisories. Our work is
not done. Maintaining federal supportt is needed.

The Coalition’s scientific advisers also point to emerging concerns that we are just now beginning to
understand. These concerns join a long list of multiple stresses that the Great Lakes continue to face,
even though the GLRI is \mrkmg to protect the lakes:

* Habitat loss, including loss of coastal wetlands

e Nutrient foadings (both point and nonpoint source) and impacts. such as harmful algal blooms
and hypoxia or dead zones

+  Toxic chemical loadings (both point and nonpoint source) and impacts, including chronic
exposures and potential effects in certain fish and wildlife

e Hydrological changes such as hardening of shorelines. damming of tributaries, and lake level
regulation

* Fishery pressures, including overfishing

« Nonnative species introductions, including inadvertent introductions of species such as zebra and
quagga mussels with significant ecological implications

» Land use changes, including from forest or grassland to silviculture and agriculturc, and resulting
impacts dug to changes to flow regimes, nutrients and sediment loads

e Coastal development, which cuts acr everal aforementioned stresses, including habitat loss.
land use changes. and hydrological changes. ™

Perhaps no other emerging issue is as scrious as climate change. There is alrcady evidence of climate
change impacts in the region, including surface water temperatures and changes in the frequency and
intensity of storm events. Ongoing, human induced climatic changes will only bring additional changes
to the lakes with implications for existing stresses. Increased storm intensity and frequency can lead to
increased loads of nutrients and other contaminants such as sediment, pathogens, and chemicals of
emerging concern. This pollution can come from both nonpoint sources like agricultural fields and point
sources like combined and sanitary sewer overflows in urban areas. These changes will challenge
infrastructure in both rural and urban areas. The gencral warming of waters due to climate dmn% also has
implications for both new aquatic invasive species threats (c.g. Hydrilla. water lettuce) as well as existing
aquatic invasive specics that will have new potential to expand their range northward. Species already
present in the lower lakes such as water chestut. European frog-bit. and flowering rush all are poised to
spread northward. Other climate impacts include alterations to lake stratification with implications for
hypoxia/anoxia, organismal health/behavior, and internal nutrient ¢ cling. Finally, climate change has
implications for water levels and supplies with ongoing questions about tikely overall impacts decades in
the future (e.g.. generally greater or lesser basin supplies throughout the basin and lmphumwn for lake
levels and sy stcm connectivity). How these changes impact the people living in the basin is of great
concern.

The Great Lakes are also facing a new host of chemicals fittle understood just a decade ago.
Nanoparticles. pharmaceuticals, personal care products. and brominated flame retardants are being

<ample Bails et al. 2005~ "Allan etal 2013 Joint Analvsis of Stressors and Feos
“Htectiveness. “Proceedings of the Natienat Academy of Sciences of the United States of Am
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detected with increasing frequency. There are ongoing questions that remain unanswered about these new
pollutants like their sources, cycling (including levels in different media), and exposures and effects,

! . b X - - s

including potential implications of multiple chemical exposures.”

So, what changes should be made to the GLRI so the people in Hinois, Indiana, Michigan, Minnesota,
New York, Ohio. Pennsylvania and Wisconsin can continue to protect and restore the Great Lakes?

To begin with, this Congress should remove all doubt that the region is on the right path and pass H.R.
223, the Great Lakes Restoration Initiative Act. Currently, EPA uses its existing authority and the
legislative language provided by appropriators as the basis for its coordinating role. Passing legislation
creates greater certainty for the program and allows us to see the job through to the end.

In particular, without an authorization, Great Lakes restoration efforts are at risk from changing
administrative and congressional priorities. Congress has not passed legislation to make the Great Lakes
Restoration Initiative and other Great Lakes programs a long-term priority. Authorizing legislation will
provide a legislative vehicle for Congress to make the necessary investments in the Great Lakes annually
for years to come.

The GLRI Act helps ensure future success by targeting resources efficiently and effectively to improve
water quality, protect the health of people and wildlife, create jobs, and uphold the region’s quality of life.
It helps invest resources in the right areas and the right places. It facilitates continued regional
collaboration. It helps better monitor restoration progress and ensure that restoration efforts are guided
by science so that efforts can be adjusted to make them as effective as possible. [t ensures that restoration
efforts are transparent and altow for citizen input.

While H.R. 223 authorizes the GLRI for five years at current funding levels, it does not cover a few key
priority areas that were in past bills and this difference should not be ignored by Congress. For cxample,
the Great Lakes National Program Office (GLNPO) needs reauthorization. GLNPO is the primary office
within EPA for handling Great Lakes matters, including the GLRI, the Great Lakes Water Quality
Agreement (GLWQA), the Great Lakes Legacy Program, Remedial Action Plans for Areas of Concern
and Lakewide Management Plans. The Great Lakes Legacy Program also needs to be reauthorized. The
Great Lakes Legacy program was first authorized in 2002 and has been extremely successful at removing
contarninated sediment from U.S. Areas of Concern (AOC). The Legacy program was last reauthorized
through 2010; however, appropriators have continued to fund the program, currently as a subset of the
GLRIL We believe the authorization of the Legacy program should be extended.

Lastly, while these don’t necessarily demand congressional action, we want to highlight both the Federal
Great Lakes Interagency Task Force and the Great Lakes Advisory Board. The Great Lakes Interagency
Task Force (IATF) brings together eleven U.S. Cabinet and federal agency heads to coordinate restoration
of the Great Lakes among the different agencies. The IATF was created by President George W. Bush
under Executive Order 13340 in 2004 and is unique in that it asks the federal agencies to coordinate more
regularly on Great Lakes matters. The advisory board was put together in order to represent a broad
range of interests to provide EPA and the other federal agencies with stakeholder input on Great Lakes
protection and restoration priorities.

The administration can also take important steps in addressing deficiencies.

SN

rch on these issuus (including more systematic monitoring for numerous CECS, potential human heatth and ecological fmpacts,
and potential for green chemistry-type approaches to address the issue in a more prouctive manner) 1s needed in the basin
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First, we believe that the investments of the GLRI must not be undermined by poor policy choices made
as part of any regulatory process. Congress has graciously provided more than $1.9 billion for over 2.500
projects to clean up toxic hot spots, restore wildlife habitat, and keep beaches open, among many other
important activities. Poor policy choices on a range of activities — either new or ongoing — can undercut
restoration activities, delay results, and lead to inefficient uses of the limited resources entrusted to the
region. For example, continuing to dispose of dredge material in the open waters of Lake Erie can
undermine attempts to end algal blooms there. Unchecked energy development can lead to water
impairments that reverse water quality or habitat improvements. Inadequate ballast water regulations
could Jead to new aquatic invasive species, dealing a blow to the ongoing work of managing and
controlling impacts from existing invasive species throughout the region. We view policy setting to be a
part of the restoration agenda and affects the success or failure of us reaching our goals.

Second, we have supported the GLRI Action Plan’s consolidation of the Great Lakes Regional
Collaboration Strategy to Restore and Protect the Great Lakes” eight prioritics into the current Action
Plan’s five focus areas: cleaning up toxics and Areas of Concern, combating invasive species, promoting
nearshore health, restoring wetlands and other habitat, and tracking progress.

We also supported the federal Task Force’s further refinement of the focus areas into three key priorities
under them: accelerating the cleanup of Areas of Concern. reducing harmful algae in three priority
watersheds, and preventing the introduction of new invasive species.

We support the new Action Plan continuing its focus on these threc priority areas. These areas continue
to be the biggest sources of stress for the lakes contributing to what scientists have described as
“ecosystem breakdown. .. where intensifying levels of stress from a combination of sources have
overwhelmed the natural processes that normally stabilize and bufter the [Great Lakes] system from
permanent change.”"® The three priority arcas reflect the causes of this ccosystem breakdown because
they either represent the severe historic damage caused to the lakes nearshore (AQCs) or the new stresses
{rom human-induced sources (invasive species or nutrient poliution). We believe that it is appropriate for
the GLRI to continue prioritizing them in the next plan, especially since the problems they represeat took
decades to develop and will take decades more of focused attention to solve.

Specifically. for these priority areas:

AOCs. Webelieve that the implementation of the current Action Plan has generally struck the right
balance between focusing on completing alt management actions in some AOCs to delist thera while at
the same time investing in others that may not be taken off the cleanup list for several years. We need to
take advantage of getting work done in targeted AOCs where it is possible to move quickly in taking all
the actions necessary to delist. However, we must get ready in future years to take similar action in other
AOCs. Supporting some projects in all AOCs helps ensure we are lining up future progress.

Nutrients. We support greater targeting of priority watersheds for nutrient reduction work with GLRI and
other conservation funds. Our Coalition’s Technical Advisory Committee identified five arcas that are
particularly important because they represent areas that suffer from multiple assaults.” Our own work
demonstrates our willingness to invest in targeting priority areas for restoration and protection and we
continue to believe in that approach. We believe that given how tong it will take to have an impact on the
problem we need to continue prioritizing areas to make meaningful progress. Importantly, how we
measure progress in these areas will be critical. We would like to see a tighter link to water quality

‘: B(ll?\’ Ll 2005 Prescription for Great Lakes Foosystem Protection and Restoration ™ P |

The five focus o the Coalition identified are St Louis Bay and St Louts River: Chicagoland {which includes Northwest Indiana
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indicators as measures of progress in this focus area. We also want to see the best practices used in these
priority areas identitied and shared with the wider region so everyone can take advantage of the best
methods to reduce nutrient runoff. Recent research suggests that the current suite of best management
practices may not be sufficient for tackling the current drivers of dissolved phosphorus loads, so an
investment in on-the-ground testing and modeling of new approaches will be key.

We would also like to see clear agreement between U.S. EPA and the U.S. Department of Agriculture
toward the achievement of a common set of water quality objectives in priority watersheds. This must
include a clear understanding of anticipated timeframes for achieving these objectives.

Invasive Species. We believe that this priority should focus on the control and management of invasive
species within the region. Prevention should be addressed through robust regulatory action, which is
outside the purview of the Action Plan, but, as is highlighted above, must be coordinated with the goals
and actions being identified over the next five years so as to not undermine the GLRI's investments. We
also acknowledge that funding for prevention activities is available through other agency programs and
does not have to be funded out of the GLRI. This is particularly true for Asian carp activities where
prevention funds have been provided in the Army Corps and Fish and Wildlife Service’s budgets. We
believe that future carp prevention activities should increasingly be funded through the base budgets of
the federal agencies leaving the GLRI to focus on other prioritics.

However, while focusing on the three priorities is important, they are not the only problems or stresses
facing the lakes. We expect the GLRI to also continue investing in all five focus areas and to fund
activities in all these areas as a prescription for recovery ™ and are glad that the Interagency Task Force
will be creating additional subgroups to discuss and agree on scope and funding for agency work in the
other focus areas.

Third, the selection and prioritization process within the GLRI for projects outside of AOCs is well
rounded and has functioned well. In particular. HOW supports project selection eriteria that emphasize
projects that are able to advance applicable ecological priorities of existing plans. Such comprehensive
planning has been done throughout the Great Lakes ecosystem that linking the goals of the new GLRI
Action Plan to those of existing plans is a smart and efficient use of federal dollars and will ensure
sutficient coordination between efforts.

We also continue to believe that project selection criteria should include a project’s ability to adequately
incorporate climate smart practices. Projects that accomplish goals from multiple focus or priority areas
should be prioritized. Selection criteria should also favor projects that include approaches to monitor and
assess outputs and outcomes and when working in under-served communities, project selection criteria
should include a project’s ability to adequately address environmenta) justice and human health issues as
well as a description of how the local community will be meaningfully engaged. We have seen progress
in the integration of these criteria for some request for proposals (most notably in monitoring
requirements from NOAA and the National Fish and Wildlife Foundation). The new action plan also
calls for incorporating climate resiliency criteria for GLRI projects.

In addition, the GLRI should prioritize a portion of funding for new and innovative projects that have the
ability 1o translate to other locations throughout the basin if successful. There are many restoration
problems we know how to solve, but there are many we do not. We must be willing to invest in
innovative approaches that have the potential to greatly benefit the system in the future. We must also be
willing to assess the success of these new approaches through coupled research and monitoring and be
equally willing for them to fail and learn lessons from that failure. v

S Bails. Pp 11-13
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Lastly, to the extent possible, we'd like to see more consistency when request for proposals are released
each year. A consistent. annual date will assist non-governmental organizations and their partners with
their long-term planning.

Fourth, improving how we report on success is vital. Generally, coalition groups appreciate and support
the integration of monitoring requirements for projects that are being undertaken. Successful monitoring
at the local project scale has assisted HOW groups in documenting short- and long-term successes of their
projects (see discussion about New York project above). It allowed them to evaluate the lessons learned
and then apply those lessons to other projects. However, while monitoring exists at a very local level, and
some evaluation is oceurring, it's far from clear how comprehensive this system is and how these local
efforts add up to a well-monitored. scientifically-assessed system. [n other words, we remain worried that
we aren’t as effective on larger lake-wide scales at monitoring, scientific assessment, and project
evaluation.

Indeed, monitoring projects is a key element of tracking success. To target federal dollars effectively, we
must know how existing projects are impacting the system. We do not believe that every project must be
monitored, but more monitoring and scientifically evaluating a careful subset of them will help ensure we
understand whether we are achieving the ecological outputs {e.g., number of acres restored or toxic
sediment remediated) and outcomes (e.g., water quality improvements), and allow us to learn as we
restore. Even with appropriate monitoring and evaluation at the project (short term) scale, there remains a
critical gap between these efforts and the long-term, lake-wide indicators. There needs to be greater
support for scientific monitoring and assessment at sub-basin (medium term) scales (i.e. smaller than
entire lakes). These assessments should be able to tell us if the collection of projects in that region are
improving ecological conditions on time scales appropriate for adaptive management.

This work requires additional GLRI resources. Italso requires, to the extent possible, a stronger
commitment that funds for monitoring will be available beyond just a couple of years. This work must
also not be driven completely be the federal agencies. The region is rich in institutions of higher learning
and strong non-governmental partners with incredible science capability. Federal agencies must
demonsirate that they value this expertise and consult more defiberatively with these pariners in
accomplishing related science-based and research goals.

Qur bottom line: we want 1o see the incorporation of a robust science-based restoration framework that
involves ali stakeholders in GLRI implementation. Qur Coalition has called for this since 2010 when we
said:

Although we believe that the majority of GLRI funds should be targeted towards restoration
work, we acknowledge that some GLRI funds must be used for basic research and monitoring to
ensure the Initiative is successful. However, GLRI-funded research should be part of a detailed
research agenda that illustrates a direct connection to improving the health of the Great Lakes
ecosystem. This knowledge must also be applied to future projects and programs. "

In 2011, we wrote the following:

Although the bulk of Federal GLRI investments should continue to be focused on the highest
priority on-the-ground. in-the-water activities that produce the greatest measurable restoration
results. some funding should be set aside for basic science, research, and monitoring,.
Investments in these areas are important because they tell us how to adapt plans. They make sure

‘.‘ o ., . . . . . .
Healing Our Waters-Great Lakes Coatition. August 30, 2010, Written communication to Cameron Davis and Garv Gulezian
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we are continuing to prioritize the most needed projects and are using the most effective
implementation methods. Because research and on-the-ground work go hand in hand, it is
important that both receive resources. It is also important that funding for grants goes to colleges,
universities, and other groups that are also doing important research and does not just stay at

o 20

Federal agencies.

This research and monitoring agenda can be accomplished through a strategy that addresses two efforts:
first, integrate science support for adaptive management through comprehensive project assessment and
evaluation; and second, provide scientific support that guides and improves restoration efforts. Any
adaptive management framework must:

e Help the region understand and assess the cumulative impacts of the hundreds of restoration
projects funded by the GLRI at sub-basin, individual lake, and basin-wide scales.

e Increase the efficiency and cost-effectiveness of restoration activities.

* Lead to understanding the actions necessary to facilitate implementation of effective adaptive

management approaches in future years.

Maximize the success of restoration projects by implementing science-guided corrective actions.

Advance restoration science by improving techniques and methods.

Identity key knowledge gaps associated with each focus area.

Provide a single clearinghouse that integrates project results and enables resource managers to

better analyze and prioritize subsequent restoration actions.

e Include every stakcholder with an interest in the entire program to maximize buy in and to help
shape monitoring and modeling choices around the framework.

. o o =

There are several examples of this science integration that can serve as models. Some are external and
focused at the program scale, such as those associated with restoration efforts in the Chesapeake Bay,
Everglades, and Puget Sound. Others can be found within the region at the project scale, such as the
multi-sector effort to restore native fish spawning habitat in the Lake Huron to Lake Erie Corridor
connecting channels. The key features of these efforts are:

* Science and action that are coupled, iterative, and incorporated directly into restoration

¢ Successive projects that build on knowledge developed from previous projects

*  Projects consider multiple stressors (i.c.. wetland loss and climate change)

*  Projects are based on existing restoration plans and considers impacts beyond the individual
project site

* Successive projects are both more cost-efficient and effective

s Project teams are comprised of federal. state, tribal. academic. private sector and non-
governmental pariners, all as appropriate, with each contributing their expertise

Fifth, accountability has been a major theme of the GLRI since its inception. The original action plan
clearly stated:

The Initiative is an unprecedented opportunity to heal the ecosystem. With this unprecedented
opportunity comes unprecedented responsibility. however. for a// of us to demonstrate we are
achieving the results intended in the Action Plan. We will use transparent means of
dcmonsn*ating how public dollars are being invested as directed by the best available science,™
(Emphasis in original.)

Teating Our Waters-Great Lakes Coalition. August 12, 2011, Written communication to Cameron Davis and Susan Hedman
! Whits Tousc Council on Environmental CQuahty, etal “Great Lakes Restoration Taitiative Action Plan: FY2010FY2014.7 PS5
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Congress also instructed EPA to “Establish a mechanism for monitoring and reporting on progress.”™
Originally, EPA created the Great Lakes Accountability System (GLAS) to fulfill this responsibility.
GLAS was designed to be the “primary mechanism for collecting information to monitor and report on
GLR! progress™ and present the “‘big picture” of who is receiving GLRI funds and what they are doing
with the money.”™* For a long time GLAS did not effectively track how the GLRI was being invested in
the region. GLAS was subsequently updated to reflect the breadth of funded projects from all
government sources. It also included a useful map detailing the location of where the project is taking or
has taken place. However, as the July 2015 GAO report pointed out, GLAS still had problems. Some
information was inaccurate and there weren’t sufficient data controls. A new system was recently
inaugurated to take the place of GLAS. We haven’t evaluated the new syster, but we will be looking at
it critically to see if it adequately tracks project data to ensure that we are measuring project outcomes that
can tell us what impact Great Lakes restoration efforts are having on the lakes. We will also look to see if
the data being collected is such that it can be used by all restoration stakeholders in planning future
projects.

Lastly. although we believe that having consistent priorities to invest in over time is critical to realizing
tangible progress, buy-in from the Great Lakes community is also critical to the overall success of the
GLRI program. Therefore, the federal agencies — in the spirit of the Great Lakes Regional Collaboration
that brought 1.500 people together to produce our restoration blueprint — must consistently engage the
public on an annual basis to understand what progress has been made the previous year and whether the
restoration priorities of the Great Lakes community. and therefore the GLRI, should change based on
those assessments. It’s doubtful that significant modifications will be required on such a short time scale.
However, it’s important to fully engage the non-federal stakeholder community on a regular basis to
ensure that not only federal agencies but state, local, non-governmental, tribal. agricultural, and
commercial interests subscribe to restoration priorities as well. This will assist in aligning resources at all
levels of government and ensuring well-coordinated implementation. It will also ensure that the federal
agencies stay open to better ways of doing things. There are different ways to achieve this goal. such as
creating coordinating committees for cach focus area modeled on the existing Asian Carp Coordinating
Committee, or leveraging the work of the Great Lakes Water Quality Lakewide Management Plans
(LaMPs). The federal agencies do not have all the answers. and the best way for the region to feel
invested in the implementation of Great Lakes agenda is for all stakeholders — Tribes. states. cities.
NGOs. etc. — to assist in developing the GLRI work plan ecach year.

The Great Lakes Restoration Initiative is working, and with ongoing adjustments it will stay focused on
the most pressing problems facing the Great Lakes today. This simple initiative has given the region an
opportunity to protect and restore the world’s largest freshwater ecosystems. It has spurred public-private
partnerships between non-governmental groups. industries, cities. states, and federal agencies. Their
work is resulting in cleaned up toxic hot spots. restored fish and wildlife habitat. and prevented fertilizer
runoff. The GLRI’s size and scope gives it a central. albeit not the only. role in our region’s success for
restoring and protecting the Great Lakes. It’s a good program for which this subcommittee should be
proud. We hope you will join us in our work. if only because the longer we wait the more difficult and
expensive the work becomes.

Thank you again for inviting me to share the HOW Coalition’s views with you,

FHRpL 180, 2,102
< ULS. EPA. “Great Lakes Restoration Injtiative Accountability System User Guide.” V. 111, 1.2



August 28, 2015

The Honorable Thad Cochran
Chairman

Appropriations Commities
United States Senate
Washington, D.C. 20510

The Honorable Lisa Murkowski
Chairwoman

Appropriations Subcommittee on Intetior,
Environment and Related Agencles
United States Senate

Washington, D.C, 20510

The Honorahle Hal Rogers

Chairman

Appropriations Committee

United States House of Representatives
Washington, D.C. 20515

The Honorable Barbara Mikulski
Ranking Member
Appropriations Commitiee
United States Senate
Washington, D.C. 20510

The Honorable Tom Udall

Ranking Member

Appropriations Subcommittee on
interior,

Environment and Related Agencies
Linited States Senate

Washington, D.C. 20510

The Honorable Nita Lowey
Ranking Member
Appropriations Committee
U.5. House of Representatives
Washington, D.C. 20515

Dear Chairman Cochran, Chairwoman Murkowski, Chairman Rogers,
Senator Mikulski, Senator Udall, and Congresswoman Lowey:

The Great Lakes and St. Lawrence Cities initiative (Citles Initiative) is a coalition of over
110 U.5. and Canadian cities representing over 17 million people, and is committed to the
protection, restoration, and long term sustainability of the Great Lakes and St. Lawrence. As
part of that commitment, its member cities have a strong record over many years of
dramatically reducing combined sewer overflows {CS0) and releases of untreated wastewater to
the Great Lakes, and will continue those reductions into the future. The ratepayers in our cities
are investing billions of dollars in these efforts and in most instances are working under the
Congressionally approved CSO Control Policy.

Section 428 of Senate Appropriations Bill 1645 to require elimination of CSO's is
counter-productive and would lead cities and their ratepayers to expend billions of dollars to
reach an unrealistic level of zero discharge of this type of pollution. it is well recognized that the
cost effectiveness of these expenditures to reach zero discharge and the resulting water quality
benefits are very limited. Reaching such a level is even more difficult because of climate change,
with more Intense rainfall events stressing already aged infrastructure more than ever hefore
and at a time when funding for these investments is exceedingly scarce.




118

We urge you nat to pass Section 428 of 5B 1645, Cities are moving forward aggressively
to reduce CSOs to the lowest possible fevel, and to implement many other programs to enhance
one of the world's greatest freshwater treasurers, the Great Lakes.

Thank you for considering our comments on this very important matter and please

contact me at david.ullrich@gisicities.org or 312-201-4516 with any questions you might have.

Sincerely,

«

David A, Ullrich, Executive Director
Great Lakes and 5t. Lawrence Cities Initiative

E

cc. Great Lakes Congressional Delegation




119
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. Building Reglonal Communities
National Association of Regional Councils

September 28, 2015

The Honorable Thad Cochran The Honorable Barbara Mikulski

Chairman, Appropriations Committes Ranking Member, Appropriations Committee
United States Senate United States Senate

‘Washington, DC 20510 Washington, DC 20510

The Honorable Hal Rogers The Honorable Nita Lowey

Chairman, Appropriations Committee * Ranking Member, Appropriations Commiittee
U.S. House of Representatives U.S. House of Representatives

Washington, DC 20515 Washington, DC 20515

Dear Chairman Cochran, Ranking Member Mikulski, Chairman Rogers and Ranking Member Lowey,

On behalf of the nation’s counties, cities, mayors and regions, we write to express our concern over
provisions in the Senate’s proposed Fiscal Year (FY) 2016 Interior, Environment and Related Agencies
Appropriations Bill that, if enacted, would have costly consequences for communities and ratepayers
throughout the Great Lakes region. We are also concerned about the national implications and
precedent setting nature of this langnage, and therefore urge you to strip Section 428 from any final
appropriations package that Congress enacts.

Communities throughout the Great Lakes region care deeply about water quality and rely on the clean
and safe water in the Great Lakes for drinking water supplies, recreational opportunities that promote
tourism, and commercial activity that provides the economic engine for many focal economies and
Jjobs. Protecting water quality in the Great Lakes is a top priority for local officials throughout the
region, which is why communities have invested billions of doHars over the past several decades to
update and modernize their clean water infrastructure.

Local communities have made these investments in compliance with the 1994 Combined Sewer
Overflow (CSO) Control Policy that Congress codified in 2001, Section 428 expressly contradicts and
undermines that Policy by requiring communities to revise their Long Term Control Plans, developed
n accordance with the 1994 CSO Control Policy, fo achieve a near impossible goal of zero
overflows-—at an additional cost of tens of billions of dolars to communities and ratepayers.
Additionally, the proposed provision would prohibit communities from utilizing an important
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operations tool that safeguards the integrity of their wastewater treatment sysiems during periods of
extreme wet weather, thereby imposing unn -cessary additional costs by handcuffing coramunities as
they atternpt to comply.

This language sets an alanning precedent for all communities addressing CSQ issues and negotiating
compliance levels with the U.S. Environmental Protection Agency. Our concern is thar communities
across the country conld be held to this near impossible standard of zero overflows into other sensitive
or significant waterbodies. These considerations are already in place under tihe 1994 Policy and should

not be rewrilten in an appropriations bill.

Mureover, thess costly provisions are mc'vded in a spending package that also proposes to cut funding
for the Clean Water State Revolving fur aearly 30 percent. Imposing additional regulations on
communities, while cutting vital infrastre ¢ ¢ financing programs that assist with compliance, is
tantamount te an unfunded tederal manda.. that ignores the current state of our nation’s water
infrastructure veeds.

As representatives of local officials with the responsibility of allocating limited taxpayer dollars to
address pressing public policy challanges, we strongly oppose Section 428 of the Senate’s FY16
{nterior, Environment end Related Agencies Appropriations Bill for the aforementioned reasons and
urge you to strike these previsions from the final spending package.

Carolyn Bevadt (NLC) at berndt@nic.org; Judy Sheahan (USCM) at jsheahan@usmayors.ora; ¢ .-ana
Turner (N4 RC) at joanna@narc.org.

If you have any questicns, please coztas: any of our staffs Julie Ufner (NACo) at jufner@naco. -".:

Sincerely,

PtV e e

Matthew D. Chase Clarence E. Anthony *
Executive Director CEO and Executive Director

Nutjonal Assceiation of Counties National League of Ciiies

T;N ealam s

Tom Cochran Joanna L. Turner

CEO and Exccutive Director Executive Director
The U.S. Conference of Mayors National Association of Regional Councils

Ce: The Honorable James Inhefz, Chairman, Senate Environment and Public Works Committce
The Honorable Barbara Bexer, Ranking Member, Senate Environment and Pubfic Works
Committee
The Honorable Bill Shuster, Chairman, House Transportation and Infrastructure Committee
The Honorable Peter Detazio, Ranking Member, House Transportasion and Infrastructure
Comimittee
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Arnerican Water Works
Assaciation

i
R

September 23, 2015

The Honorable Harold Rogers The Honorable Nita Lowey

Chair Ranking Member

Appropriations Commitiee Appropriations Committee

U5, House of Representatives U.S. House of Representatives
Washington, D.C. 20515 Washington, D,C. 20510

The Henorable Ken Calvert The Honorable Betty McCollum

Chair Ranking Member

Appropriations Subcommittee on interior, Appropriations Subcornmittee on Interior,
Environment and Related Agencies Environment and Related Agencies

U.5. House of Representatives U.S. House of Representatives

Washington, D.C. 20 Washington, D.C. 20515

Dear Representatives:

The American Water Works Association (AWWA) urges the committee to remove Section
428 from S.1645, a provision that would require Clean Water Act primacy agencies to re-
write permits for publicly owned treatment works. By establishing a new and immediate
standard for treatment of wet weather flows, and by setting a new and immediate deadline
for combined sewer overflow abatement, this legislation will undo decades of federal

state. and local government planning. design, and construction. These provisians will

throw into upheavel focal water infrastructure investment strategies throughout the Great
Lakes Basin.

AWWA's members are deeply committed to protecting our sources of drinking water,
protecting the environment and addressing the infrastructure challenges to achieve those
goals. To that end, communities across America are prioritizing investments that balance
public health protection, levels of service and affordability of water service. This legisiative
divective, if retained, would upend the current financial balance endorsed by Congress,
states, and the courts, and in doing so, have severe impacts on rate payers in the affected
communities. The resulting impacts on wastewater rates would translate into less
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opportunity to make other needed investments, including drinking water infrastructure;
fawer resources for green infrastructure solutions; less capital to advance regionally
significant investments; ard reduced capacity for plant expansions to promote economic
developinent. Each of these impacts will have secondary censequences for communities in
and adjacent to affected water basins.

In some instances, setting a lofty goal is necessary to advance a cause. In this instance, the
necessary work to protect water quality is under way. it must occur at a pace that
communities can afford to bear, particularly when water service is already a challenge for
rmany households. AWWA asks that the committee remove this section from S. 1645 and
work with the commiteees of jurisdiction on water policy to advanced v ater infrastructure
<olutions which meer recognized needs and enjoy broad support.

Thank you for your attention to AWWA's concerns. If we can be of assistance in this or
other matiers please contact me or Tommy Holmes, AWWA Director of Legisiative Affairs at
(202} 326-£128 or tholmes®, 2

Bast regarcs.
A T s

G. Tracy Mehan, ili
Executive Director for Government Affairs

ce The Honorable Bill Shuster, Chalr, House Committee on Transportation &
Infrastructure
The Honorable Pete Defazio, Ranking Member, House Committee on
Transportaticr & Infrastructure
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CENTER FOR REGULATORY
REASONABLENESS

1620 | STREET, N.W.
SUITE 701
WASHINGTON, DC 20006
TELEPHONE: 202-600-7071
Fax: 202-463-4207

www.centerforregulatoryreasonableness.org

September 15, 2015

The Honorable Harold Rogers The Honorable Nita M. Lowey
Chairman Ranking Member

Committee on Appropriations Committee on Appropriations
U.S. House of Representatives U.S. House of Representatives
Washington, DC 20515 Washington, DC 20515

RE:  Greatf Lakes Water Protection Act

Dear Chairman Rogers and Ranking Member Lowey:

We appreciate the opportunity bring to your attention some of the serious issues involved with
consideration of the bill styled, Grear Lakes Waier Protection Act (“Amendment”). The
proposed bill would be a major substantive amendment of the Federal Water Pollution Control
Act (commonly known as the Clean Water Act, “CWA” or “Act™. The bill, H.R. 2809, was
referred to the House Subcommittee on Water Resources and Environment; an identical bill in
the Senate, 5. 1589, has been attached to the Interior, Environment Appropriations bill (S. 1645),

What the Bill Does: The Act works by assuring compliance with applicable and enforceable
pollutant discharge requirements (“effluent limitations”) through the WNational Pollutant
Discharge Elimination System (“NPDES™) permit program. The Act does not contain provisions
that would allow EPA to dictate or prohibit the type of treatment process or technology used to
achieve such limitations. The Amendment, however, would fundamentally alter the Act by to
prohibiting use of a widely recognized, cost-effective method of wastewater operation and
treatment; a prohibition neither directed by Congress, nor part of ongoing federal oversight. In
fact, a 2004 Report to Congress praised the type of wet weather treatment processes this
amendment seeks to prohibit. See, Repori to Congress: Impacts and Control of CSOs and SSOs
(EPA 833-R-04-001) (Aug. 2004). Consequently, for the reasons discussed below, we
respectfully assert that considering this radical prohibition (the first of its kind) as part of the
appropriations process is inappropriate as well as inadvisable, given its substantially different
direction than is provided by existing environmental law.
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CENTER FOR REGULATORY
REASONABLENESS

Hon. Harold Rogers, Chairman
lita M. Lowey, Ranking Member
ber 13,2013

The Center for Reguluiory Reasonableness: The Center is a multi-sector, and national,
coalition of municipal and industrial entities. The Center was originally created to address the
full range of Clean Water Act compiiance, permitting, and regulatory issues facing these entities.
Its dedication is to ensure that regulatory requirements applical” ‘o such entities are based on
sound scieniific information, allow for flexible implementation, «« . require only attainable, cost-
effective compliance options. The Center also closely follows feosral agency “rule” changes, to
help guarantee that the government rules are not adopted until public cormments as to the need
for further rules, and their efficacy, are fully sought, and considered.

The Amendment is New Legislation: House and Senate rules expressly prohibit legisiation on
an appropriations bill. Sec. 2.g., House Rule XX, ¢l. 2; House Rule XXII, cl. 5; Senate Rule
XVL The Amendmem --presents substantive legislative amendment in a number of ways,
including: by adding + . ntirely new prohibition to the Act, one based on the techniques of
waslewater treatment fuusnzement, not the character of a discharge; by substantially enhancing
the ievel of civil penalty: by mandating new rulernaking; and by mandating revision to the
NPDES permitting process to accommodate the new and intrusive federal regula. ory oversight.
At the very least, we request that the House Parlin. entarian closely review this i-kely violation
of House rules, as well as other areas of concern, st.1 as germaneness.

Amendmerit Conflict with Recent Appellate Preccdent Confirming Blending Is Authorized by
the Act: n lows League of Cities v, EPA, 711 F.3d 844 (8% Cir. 2013) (“League of Cities™)
{Attachment 4), the Eighth Circuit Court of Appeals vacated an earlier EPA attempt to prohibit
blending as exceeding its stziatory authority under the Act. The key concern of the Court was
that EPA would use the blending rule to dictate internal wastewater treatment facility operation
and design, rather than limit its authority to the “end of ihe pipe” discharge of poliutar.
perpitted by the Act. The Court, citing decades of precedent and EPA’s own interpretation of
Clean Water Act authority (discussed below) confirmed that the existing law simply does not
permit I'PA to prohibit “blending” or any other form of wet weather flow processing.

The aew Clean Water Act Sectior 402(s){(5) proposed to be added by the Amendment would
grant the permission of Congress 10 engage in the same type of intemal wastewater treatment
design and management expressly rejecied by ¢ Cowrt. This amendment stands in stark
contrast to priov Great Lakes legislation which wi Sased on demoenstrated ecological concerns —
none of which are presented here as the p ohibition applies regardless of any actual
environmental need. See, e.g.. the Water Quality ict of 1987 (33 U.S.C. § 1268) (amending the
CWA), which among other things, set, as its purpose, “to achieve the goals embodied in the
Cireat Lakes Water Quality Agrcement of 19787

Amendment Fxpands EPA Regulaiory Power Beyond Scope of Clean Water Act: The
Arre dmerrt creates an entirely new design for federal, and delegated State, regulsiory authority
far toyond tha envisioned by Congress. The simple, but very effective, structure of the present
CWA cails for a prolibition on the discharge of pollutants, unless this is done consistently with
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Hon. Harold Rogers, Chairman

Hon. Nita M. Lowey, Ranking Member
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Page |3

an NPDES permit. End-of-the-pipe limitations on the quantities, concentrations, and rates of
discharged pollutants are known as “effluent limitations”. Such effluent limitations can be based
on technology, or water quality, standards. For publicly owned treatment works, technology-
based effluent limitations called secondary treatment are generally used. An excellent summary
of applicable EPA regulations and CWA provisions can be found in the League of Cities
decision, 711 F.3d, at 855-857.

The mode of treatment selected by local communities — permittees that can suffer up to $37,500
per day for NPDES permit violations — is leff up to them by the CWA, This type of decision, in
addition to being one of constitutional necessity, is only fair, given local knowledge of their
influent conditions, and of the cost involved with treatment technology decisions. EPA policy
clearly reflects this reality by stating that “[elach facility has the discretion to select any
technology design and process changes necessary to meet the performance-based discharge
limitations and standards specified by the effluent guidelines.” NPDES Permit Writers Manual,
5-14, 5-15 (2010). See also, In re Borden, Inc., Decision of the General Counsel (Feb. 19, 1980),
cited in League of Cities, 711 F.3d, at 856, “The EPA has interpreted this regime as *preclud[ing]
[it} from imposing any particular technology on a discharger.” (Attachment B.)

The Amendment changes this entire approach, Now, EPA, through rulemaking and NPDES
permit issue, can impose a limitation, or prohibition of treatment technology philosophy, design,
and operation by controlling the use of blending. Municipal governments will be at risk for
future non-compliance, particularly as many such facilities have included blending type
infrastructure in their treatment plant design and construction. Eliminating, or modifying, these
treatment processes will be expensive and take considerable time, even if economically feasible.

Recall that blending is not an effluent mitation, but its prohibition directs how wastewater is
processed in a treatment facility. No one suggests that using blending justifies present-day
NPDES permit violations. But use of blending, on its own, should also not act as a permit
violation. This is particularly the fact in the amendment now imposes a $100,000 per day
penalty for each violation,

Amendment Raises Commerce Clause Issues: The Amendment, beyond recreating the federal
role under the CWA, also raises Commerce Clause issues. The Amendment’s restriction on
facility design has no demonstrable effect on interstate commerce. The CWA receives ifs
operational authority from the interstate commerce clause of the U.S. Constitution as “its
legislative history show([s] that the United States Congress was convinced that uncontrolled
pollution of the nation’s waterways is a threat to the health and welfare of the country, as well as
a threat to ils inferstate commerce.” United States v. Ashland Oil & Transp. Co., 504 F.2d 1317,
1325 (6th Cir. 1974); see also Hodel v. Va. Surface Mining & Reclamation Ass'n, 452 U.S. 264,
282 (1981} (Commerce Clause is broad enough to permit congressional regulation of air and
water pollution that may affect multiple states). EPA’s statutory and constitutional authority,
however, does not extend to mandating facility design, though it may identify best available
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control techmology. Am. lron & Steel Inst. v. EPA, 115 F.3d 979, 996 (1997) (*Congress clearly
intended fo allow the permittee to choose its own control strategy”); League of Cities, 711 F.3d
at 877 (8tn Cir. 2013) (“{Tlhe blending rule clearly exceeds the EPA’s statuory authority™);
Solid Waste Agency v. United Stares Army Corps of Eng'rs, 331 U.S. 159, 162 (2001) (“Where
an administrative interpretation of a statute would raise serious coustitutional problems, the
Court will construe the statute to avoid such problems unless the construction is plainly contrary
tu Congress’ intent™).

Congress and EPA are given a grant of constitutional authority to control y»iutant limitations
thirough permit issuance for dischargers, yet specified requirements for puavlar methods to
achieve such reductions fall squarely outside the scope of their anthorities. Tiwough regulation
of the particularities of how a wastewater treatment facility processes its waste, EPA and
Congress would be regulating solely infrastate activity. Am. Iron & Steel Inst., 115 F.3d at 996
(1997).

For the reasons discussed, the Center respectfully requests that the Appropristions Committee
not consider the Amendment within the appropriations process. The bill wit: nset the carciul
strucrure of the CWA and the helptul partnership that exists with States and 1real permitiees s
they seek to achieve cost-effective compliance with important environmental gouls.

Respectfully submitted,

2 o

John C. Hall, Executive Director

(DT (2

Christopher L. Rissetto, General Counsel

Enclosures {A-B)

ce: Hon. Lisa Murkowski, ¢ man
Hon. Tom Udall, Rank ember

{Senate Interior, Envirn. a1, and Related Agencies Subcommittee]
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Fowa League

United States Court of Appeals for the Eighth Circuit

November 13, 2012, Submitted; March 235, 2013, Filed

No. 11-3412

Reporter
711 E3d 844, 2013

Tows League of Citles, Petitioner v. Environmental Protection
Agency, Respondent

Subsequent History: Rehearing denied by, Rehearing, en
bane, denied by :
App. L

Related prowedmg dt

L L2l

p
2044

Prior History: [%*1] Petition for Review of an Order of the
Environmental Protection Agency.

Core Terms

EPA, mixing. zones, regulations, secondary, efflyent
limitation, letters, binding, blending, ageney’s, requirements,
promulgated, agency’s action, procedures, li,glb!dli‘vﬁ rule,
bacteria, notice, parties, bypass, biclogical, 2 s, flows,
authorities, discharges, judicial review, polhutant, NPDES,

treatment process, water quality, water quality standards

Case Summary

. App. LEXIS 5933; 43 ELR 20069; 76 ERC (BNA) 1495; 2013 WL 1188039

most, interpretative rules. The cowt raled that the letters
could be considered ”g.:romulﬁatjons” for the purposes of
establishing jurisdiction under 33 U.S.C.8. § 136%DY(I)E)
huzm:b they had a binding effect on regulated entities. The
irst letter reflected a binding policy with respect to bacteria
mixing zones. The second letter presented a binding policy
on blending. The court ruled that, in the first letter, the EPA
eviscerated state discretion to incorporate mixing zones into
their water guality standards with respect fo waters
designated for primary contact recreation. Because the
second letter had the effect of announcing a legislative rule
with respect to blending peak wet weather flows, the EPA
violated the APA's procedural requirements by not ush;
notice and comment procedures.

Qutcome

The court granted the petition for review and vacated b
the mixing zone rule in the fune 2011 letter and the blend:

rule in the September 2011 letter. The matter was remand

to the EPA for further consideration.

LexisNexis® Headnotes

Procedural Postare

Petittoner massdcipal associafion sought divect appellate
review of two letters semt by respondent Environmental
Protection Agency (EPA) to a U.S. Senator, The association
argued that these letters effectively set forth new regufatory
requirements under the Clean Water Act (CWA), 33 U.S.C.S.
§ 1251 et seq., with respect to water treattoent processes at
municipally owned sewer systems.

Overview

The assoviation asserted that the EPA lacked the statatory
authotity to impose the regulations, and violated the
Administrative Proceduzes Act (APA), 5 US.C.S, § 500 et
seq., by implementing them without first pr Gceedmg though
the notice and comment procedures for ageney mlemaking.
The EPA insisted there was no procedural impropricty
because the letlers were general policy statements or, at

Administrative Law > Agency Rulemaking > General Overview

Administrative Law > Agency Rulemaking > Notice &
Comment Reguirernents

Admipisteative Law > Judicial Review > Reviewability =

Jurisdiction & Venue

Administrative Law > Judivial Review > Standards of Review >

Unlawful Procedures

HNI The Administrative Procedures Act (APA), 5§ U.S.C.S
§ 300 et seq., empowers ral courts to hold wnlawful and
set aside agency action, findiags, and conclesions if they
fail 1o conform with any of six specified standards. Tnter
alia, a reviewing court may sct aside agency action thathas
fatled 0 observe those procedures required by law. 3
U.S.C8. § T06(2)D). Agencies must conduct “rule making”
in accord with the APA’s notice and corament procedhures. 5
UBLS. § 5530, (o). However, only new “legislative”
rales are required to be created pursuant to notice and
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comment rulemaking. 5 U.S.C.8, § $53(b), (c). Interpretative
rules and general statements of policy are statatorily exempt
from the procedural requirements applicable to rule making.
SUS.CS. § S53(bYAYA).

Administeative Law > Judicial Review > Standards of Review >
Exceeding Statutory Authority

HN2 5US.CS. § 706(2)(C) authorizes federal courts to se
aside agency action that is in excess of statutory junsdxcuon,
authority, or limitations, or short of statutory right.

Environmental Law > .
Definitions > Discharges

> Clean Water Act > Coverage &

Environmental Law > ... > Enforcement > Discharge Permits >

Geperal Overvew

HN3 The Clean Water Act, 33 U.S.C. § 1251 et seq, forbids
the “discharge of any pollutant”—defined as the addition of
any pollutant to wnavigable waters from any point
source—unless executed in compliance with the Act’s
provisions. 33 US.CS. §§ 1311(x), 1362(12). A permit
program called the National Pollution Discharge Elimination
System (NPDES) plays a central role in federal suthorization
of permissible discharges. 33 US.C.S. § 1342, The
Environmental Protection Agency A} may issue an
NPDES permit, but states also are authorized to administer
their own NPDES programs. § 1342(b}. The vast majority
elect to do so. If a state chooses to operate s own permit
program, it first must obtain EPA permission and then
ensurs that it issues discharge permits in accord with the
same federal rules that govern permits issued by the EPA. §
1342(a),; 4

Hovironmental Law > ., >
Definitions > Polat Scurces

Clean Water Act > Coverage &

HNG A "point source” is any discernible, confined and
diserete conveyanoe, nchuding but not limited to any pipe,
ditch, channel, tunmel, conduit, well, discrete fissure,
container, rolling stock, concentrated animal feeding
operation, or vessel or other floating craft, from which
pollutants are of may be discharged. 33 U.8.C.8, § 1362(14).
Municipal wastewater treatment facilities are point sources.

Environmental Law > ..

> Clean Water Act > Coverage &
Definitions > Discharges .

Environmental Law >
Efftuent Limitations

. > Enforcement > Discharge Permits >

HN5 Effluent lmitations restrict the quantities, rates, and
concentrations of specified substances which are discharged
from point sources. The National Pollution Discharge
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Elimination Systemi (NPDES) permit system serves to
transform generally applicable efftuent Hmitations into the
obligations of the individual discharger. The Environmental
Protection Agency (EPA) applies effluent limitations at the
point of discharge into navigable waters, known as

“end-of-the-pipe,” unless monitoring at m dlsch'uge pomt
would be hmpractical or infeasible, 4
The baseline efffuent limitatious
33ULS.C.8 § 1311(bYy; 40 « , in that they set
a minimum level of effluent quality that attamabla. using
demonstrated techuologies. The EPA has interpreted this
regime as precluding it from imposing any partioular
technology on a discharger,

are tuhmloay-based

Environmental Law > ... > Clean Water Act > Coverage &

Definitions > Point Sources

Tavie tal Law > ... > Enforcement > Dis

Effluent Limitations

1arge Permits =

HNG The technology-based effluent lmitations apphcable
to publicly-owned treatment works, such as municipal
sewer authorities, are based on a special set of rules known
as the s:,‘.ondary treatment regulations. § 1311 (BY; 40
The secondary treatment regulations
also do not mandate the use of any specific type of
technology to achieve their If,qms;te levels of efftuent
quality. 48 v 161983} When
techneology-based effluent hmmmom would fall short of
achieving desired water quality levels, the EPA is authorized
0 devise additional, more stringent water quality-hased
efffuent limitations for those particular point sources. 33
U.S.CS. § 1312¢a).

| Reg. S

Environmental Law > .. > Clean Water Act > Coverage &
Definitions > General Overview

HN7 Publicly
systems used in the storage, treatment, recycling and
reclamation of wumicipal sewage or indusirial wastes of a
Hguid natme that are owned by a state or municipality

“

~owned treatment works are any devices and

Environmental Law > Water Quality > Clean Water Act >
General Overview

Environmental Law > ..
General Overview

> Enforcement > Discharge Permits >

I Law > ... > Hnfor

Efffuent Limitations

Envire ment > Discharge Permits >

HNS The Clean Water Act, 33 U.S.C8. § 1251 et seq., s a
program of state and federal cooperation, but state discretion
is exercised against a backdrop of significant Environmental
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Protection Agency (EPA) authority over state-run Mational
Pollution Discharge Elimination Systeps (NPDES) programs.
The EPA dictates the efftuent Hmitations applicable to all
permits, while states ave in charge of categorizing theilr
waterways i terms of deosignated uses and setting forth
s for each type of waterway. 33
se standards supplement effluent
wverall water guality remains at an
water

water quality stand
US.C8. § 131302
limitations to ensure th
accepiable level. A major component of a state’s
quality standards is the set of water qualivy criteria sufficient
to support the designated uses of each waterbody, At least
every three years, states must submit thelr water quality
standards to the EPA for approval. § 1313(c)(1). The EPA
must approve the standards within sixty days or d} @appmw
them within ninety days. 65 fed,
22 1. States are also required to *fmwmd a copy of uach
permit application they receive to the EPA, which is
affm ded an oppox“cuum m bl()d& the issuance of the permit.

§ 1342(dy, 40 CF

Bavivonmental Law > ., > Clean Water Act > Coverage &
Definitions > General ()vexvlew

Environmental Law > .. > Enforcement > Discharge Permits >

General Overview

HNIQ Water quality criteria are the threshold values against
which ambient concentrations are compared fo determine
whether a waterbody exceeds the water guality standard.
National Poltution Discharge Elimination System permits
nust establish limits on any pollutant, where necessary to
attain and malotain applicable water quality standards,

Eovironmental Law > . > Bnforcement > Discharge Periits >

General Overview

HNS States evaluate discharge permit applications under a
mixture of federal regulations and their own water quality
standards, crafted subject to federal approval,

Business & Corporate Compliance > ..,
Water Act > Water Quality Standards

> Water Quality > Clean

HNIT One element of state water guality standards are
policies regarding “mixing zowes.” The Environmental
Protection Agency (EPA) has defined mixing zones
Henited area or volume of water where initial dilution of 2
discharge takes place and where numeric water quality
criteria can be exceeded. In effect, & mixing rone allows the
permit holder to create a higher copcentration of pollutants
in navigable waters near the immediate point of discharge,
as long as the discharge is sufficiently diffused as it moves
through the larger body of water. The requisite water quality
criteria, then, need not be met at the end of the pipe. It is

& a
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undisputed that in at least some instances, states are allowed
to approve dmcha:s:a pemm apphca{mm that incorporate
mixing zZones. - . But as one of its water
quality standards, a state’s pcslic on mixing zones remaing
subject to the triennial review of the EPA. 33 US.CS. §
1313(c) 1) In addition, the EPA has the authority to veto
any permit application incorporating ‘Mnt it views as an
inappropriate mixing zone, 33 U.S.C.8. § 1342(d)(2).

Clean

asiness & Corporate Compliance > ... > Water Quality >

Act > Water Quality Standards

HNI2 Mixing zones are ddressed In one of the rcguiatwm
of the Enwromm: e otion Ageney (BPA)
FERLI Sut 5 1) of that regulation dLSleL,s
the procedures = state should apply when determining
whether a discharge would cause- contribute  to
causing—a body of water to deviate from the state’s water
quality criteria, thereby necessitating the imposition of
water-quality based efftuent limitations on that discharge (in
addition to the default technology- ‘mgcd efftuent hmmmom

already in effe wt

tate ;}en'ﬂittirﬁg authorities ahouid
“the effluent in the receiving water,
¢ zones if applicable.

consider aty dilution «
after considering miyd

Eavi |
General Overview

> Enforcen

WL it > Discharge Pernits >

HNIZ ALl issued permits must comply with federal
regulations regarding “bypass,” which is the intentional
diversion of waste streams fmm any portion of a treatment
facility. / ). Bypass is Oenera’iy
pmhxbzt od unless there are no feasible alternatives,
1 fndidh. The b}pass rale is not xt&df an afﬁucm
standard, but instead
requirements, 33
The rule’s putpose is to ensure that USEIS Proper. ly operate
and waintain their treatment facilities pursuant 1o applicable
underdying  technotogy-based  standards, by requiving
incoming flows to sove through the facility as it =
designed to be operated. Like the moce general secondary
treatment regulations, the bypass rule does not require the
use of any particnlar trestment methed or technalogy.

1>

Administrative Law >
General Overview

Judicial Review > Reviewability >

Administrative Law > Judicial Review
Jurisdiction & Venue

> Reviewability >

Enviropmental Law > Water Quality > Clean Water Act >
General Overview

Governments > Courts > Authority to Adjudicate
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Governments > Federal Government > Claims By & Agaiust

HNI4 The Administrative Procedures Act, 5 US.C.8. § 500
et seq., waives sovereign imnunity for suits seeking judicial
review of an agency action made reviewable by statute. 5
U.S.C.8. § 704. The Clean Water Act, 33 US.C.S. § 1257 et
seq., establishes a bifurcated jurisdictional scheme whereby
courts of appeals have jurisdiction over some categories of
challenges to Environmental Protection Agency action, and
the district courts retain jurisdiction over other types of
complaints.

Administrative Law > Judicial Review > Reviewability >
Jurisdiction & Venue

Civil Procedure > ... > Jurisdiction >
Jurisdiction > General Overview

Subject Matter

Civil Procedure > ... > Subject Matter Jurisdiction > Federal
Questions > General Overview

HNI6 The Administrative Procedures Act, 3 US.C.8. § 500
et seq., does not create federal subject matter jurisdiction.
Rather, a federal court has federal question jurisdiction
under 28 U.S.C.S. § 1331 over challenges to federal agency
action.

Administrative Law > Agency Rulemaking » General Overview

Administrative Law > Judicial Review > Reviewshility >
Jurisdiction & Venue

Envirommental Law > ... > Enforcoment > Discharge Permits >
Effluent Limitations

HNIF Section S09(b)(I1WE) of the Clean Water Act, 33
U.S.CS. § 1251 et seq., (33 US.C.S. § 1369(b)(1)(E)) vests
the cowrts of appeals with exclusive jurisdiction to review
the Environmental Protection Agency’s action in approving
or promulgating any efffuent Hmitation or other Hmitation
mder 33 UB.CS. § 1311, 1312, 1316, or 1345,

Administrative Law > Judicial Review > Reviewability >
General Overview

Administrative Law > Judicial Review > Reviewability >
Jurigdiction & Venue

Administrative Law > Judicial Review > Standards of Review >
De Nove Standard of Review

Governments > Legistation > Statute of Limitations > Time

Limitations

HNI7 The existence of subject-matter jurisdiction is a
question of law that the court reviews de noveo. In order to
be timely filed, interested parties must file for review within
128 days from the date of the promulgation of an effluent
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limitation or other limitation. 33 U.S.C.S. § 1369(b)(1). The
20-day window to challenge promulgations begins two

weeks after a document is signed. - R.§232

Civil Procedurs > Preliminary Considerations » Jurisdiction »
CGeneral Overview

Civil Proce .. > Responses > Defenses, &
Objections > Motions to Dismiss

e >

HNI8 When an agency raises a factual challenge to the
United States Court of Appeals for the Bighth Cireuit’s
Jurisdiction under { R _Civ B 12(b)(1}, no presumptive
truthfolness attaches to the plaimtiffs allegations, and the
existence of disputed material facts will not preclude the
court from evalugting the merits of the jurisdictional claims.

Administrative Law > Judicial Review > Reviewability >

General Overview
Environmental Law > Water Quality > Clean Water Act >
General Overview

HNI19 The U.8, Supreme Court has recognized a preference
for direct appellate review of agency action pursuant to the
Administrative Procedures Act, 5 U.S.C.8. § 500 et seq.
Morsover, the U.S. Supreme Court has interpreted broadly
the direct appellate review provision in 33 US.CS. §
13690 P, which authorizes veview of agency action in
issuing or denying a permit.

Administrative Law > Judicial Review >
Gengral Overview

Reviewsbility >

HN28 An agency pronouncement will be considered binding
as a practical matter if it either appears on its face to be
binding or is applied by the agency in a way that indicates
it is binding. Thus, the court’s functional analysis of
whether an agency action constitutes a promulgation
encompasses those words and deeds that bind legally or as
a practical matter.

Administrative Law > Judicial Review > Reviewability >
Reviewsble Agency Action

Administrative Law > Judicial Review > Reviewability >
Jurisdiction & Venue

HN2I Bven if there were an implicit finality requirement
applicable to agency actions made reviewable by statute,
this would not affect federal jurisdiction; the requirements
of the Administrative Procedures Act, 5 11.8.C.8. § 500 et
seq., are part of a party’s cause of action and are not
Jurisdictional.
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Adminisirative Law » Judicial Review > Standards of Review >

R

Adminisirative Law > Judicial Review > fewability
General Overview

-~

Administrative Law > Judicial Review > Reviewability >
Reviewable Agency Action
Environmental Law > Administrative  Proceedings &
Litigation > Judicial Review
Eavironmental Law > Water Quality > Clean Water Act >

General Overview

Govermments > Legislation > Statutory Remedies & Rights

HN22 The Administrative Procedures Act {APA), 5 U.S.C.S.
§ 500 et seq., allows judicial review in two situations:
Agency action made reviewable by stabite and final agency
action for which there is no other adequate remedy in a
comt. 5 ULS.C.S. § 704, The word "final” modifies the
second use of "agency action,” but not the first. While some
action made

courts have ‘merpreted the phrase
reviewable by statate” as including an saplied finality
requirers: i, the United States Court of Appeals for the
Eighth Ciocuit declines to conjure up a finality requirement
for "agency actions made reviewable by statute” where none
is located in the text of the APA, particuiarly where the U.S.
Supreme Court has implied that the two phrases incorporate
distinet requivernents. The Clean Water Act, 33 U.S.C.S. §
1251 et seq., expressly makes specified agency actions
reviewable, and the cowrt’s task thersfore is to determine
whether the asserted ageney action falls within the statatory

terms.

Administrative Law > Agency Rulemaking > General Overview
Administrative Law > Agency Rufemaking > Rule Application

& Interpeetation > Binding Effect

HN23 If a0 agency acts as if a document issued at
the

headquars ¢ is conwoliing in the ficld, if it ti
document :n the same manner as it treats a legislative rule,
if it bases cuforcement actions on the policies or
interpretations formulated in the document, if it leads
private parties or staie permitiing authorities to believe that
it wilt declare permits invalid unless they comply with the
terms of the document, then the agency’s document is for all
praciical parposes binding.

Administrative Low > Agency Rulemaking > Rule Application
& lerpretation > Binding Effect

HN24 The mandatory language of an agency document
aloue can be sufficient to render it binding.

Admintsiarive Law > Judicial Review > Administrative
Record > General Overview

Arbitrary & Capricious Standard of Review

HN25 When applying the arbitrary and capricious standard
of review under 5 U.S.C.S. § 706{2)(A), the focal point for
judicial review should be the administrative record already
in existence. Therefore, if there is a contemporaneous
administrative record and no need for additional explanation
of the agency decision, the court will permit supplementation
of the administrative record only where there is a “strong
showing of bad faith or improper behavior. The rationale for
this rule is that judicial review of the reasonabieness of an
agency’s actions should concentrate upon the evidence
available to the agency when making its decision. But where
rulemaking masquerading as explication is alleged, the
informality of the agenc;’s decisionmaking process makes
the possibility of a sparse “contemporaneous administrative
record” more likely.

Administrative Law > Agency Rulemaking > Rule Application
& Interpretation » Binding Effect

Administrative Law > Judicial Review > Reviewability >

Reviewable Agency Action

HN26 The time to seek darect appellate review begins to run
not when the agency first floats its proposal to the public,
but the agency that
announcement—in other words, when they make its
sihstance binding,

rather  when promulgates

Environmental Law > ... > Clean Water Act > Coverage &

General Overview

Definitions >

Environmental Law > .
Definitions > Discharges

> Clean Water Act > Coverage &

HN27 The Clean Water Act, 33 US.C.S. § 1251 et seq.,
defines effluent limitati.us 25 any restriction established by
a state or the Environmental Protection Agency on quantities,
rates, and concentrations of chemical, physical, biclogical,
and other constituents which are discharged from point
sources into navigable waters. 33 U.S.C.S. § 1362(11). The
U.8. Supreme Court has referred to effluent limitations as
divect restrictions on discharges, Other circuits have held
that the expansiveness of the vhrase “any restriction”
encompasses both numerical and ica-numerical effluent
{idtations.

Environmental Law > ... > Clean Water Act > Coverage &
Definitions > General Qverview

HN28 An agency action is a “limitation” within the meaning
81 SbYIYE) If entities subject to the
perinit requireme. t~ of the Clean Water Act, 33 US.CS. §

Page 5 of 26
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1251 et seq., face new restrictions on their discretion with
respect to discharges or discharge-related processes.

Environmental Law > ... > Clean Water Act > Coverage &
Definitions > General Overview

HN29 The Environmental Protection Agency’s position that
bacteria mixing zones in waters designated for primary
contact recreation should not be permitted is a restriction
that directly affects the concentration of discharge from a
point source and therefore is an effluent limitation.

Civil Procedure > ... > Tusticiability > Case & Controversy
Requirements > General Overview

Civil Procedure > .., > Justiciability > Case & Controversy
Reguirements > Immediacy

Civil Procedure > ... > Justiciability > Ripeness > Imminence

Civil Procedure > ... > Justiciability > Ripeness > Tests for
Ripeness

HN30 The judicially created doctrine of ripeness flows
from both the Article I cases and controversies limitations
and also from prudential considerations for refusing to
exercise jurisdiction. Ripeness is peculiarly a question of
timing and is governed by the situation at the time of review,
rather than the situation at the time of the events under
review. A party seeking review must show both the fitness
of the issues for judicial decision and the hardship to the
parties of withholding court consideration. Both of these
factors are weighed on a sliding scale, but cach must be
satisfied to at least a minimal degree. Fitness rests primarily
on whether a case would benefit from further factual
development, and therefore cases presenting purely legal
questions are more likely to be fit for judicial review. The
hardship factor looks to the harm parties would suffer, both
financially and as a result of uncertainty-induced behavior
modification in the absence of judicial review. The court
does not requite parties to operate beneath the sword of
Damocles until the threatened harm actually befalls them,
but the injury must be certainly impending. The immediacy
and the size of the threatened harm will also affect the
interplay of these factors.

Administrative Law > Agency Rulemaking > General Overview

Administrative Law > Judicial Review > Reviewability >
Ripeness

HN3T Whether an agency guidance document is a legislative
rle is largely a legal, not a factual, question, twning
primarily upon the text of the document. As primarily legal
questions, such challenges tend to present questions fit for
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judicial review. On the other hand, postpening a procedural
challenge to an agency guidance document may be
appropriate where further factual development regarding the
ageney’s application of the document would aid the court’s
decision. This is so because the purpose of the ripeness
doctrine {s to prevent courts from entangling themselves in
abstract disagreements over administrative policies.

Administrative Law > Judicial Review > Reviewability >
Standing

Constitutional Law > ... > Case or Controversy > Standing >
Elements

Evidence > Burdens of Proof > Allocation

HN32 1f a litigant Jacks U.S. Const. art. 111 standing to bring
his claim, then the United States Court of Appeals for the
Eighth Circuit has no subject matter jurisdiction over the
suit. To show standing under Article TI of the U.S.
Constitution, a plaintiff must demonstrate (1) injury in fact,
(2) a causal connection between that injury and the
challenged conduct, and (3) the likelihood that a favorable
decision by the court will redress the alleged injury. When
an association, rather than an individual permit applicant, is
filing suit, it also must prove associational standing. An
association has standing to bring suit on behalf of its
members when its members would otherwise have standing
to sue in their own right, the interests at stake are germane
to the organization’s purpose, and neither the claim asserted
nor the relief requested requires the participation of
individual members in the lawsuit. The association need not
establish that all of its members would have standing to sue
individually so long as it can show that any one of them
would have standing.

Civil Procedure > ...
Overview

> Justiciability > Standing > General

Civil Procedure > ... > Justiciability > Standing > Burdens of
Proof

HN33 Standing is to be determined as of the commencement
of the snit. The party seeking judicial review bears the
burden of persuasion and must support each element with
the manner and degree of evidence required at the successive
stages of litigation. Therefore, at the pleading stage a
petitioner can move forward with general factual allegations
of injury, whereas to survive a summary judgment motion,
he must set forth by affidavit or other evidence specific
facts,

Administrative Law > Judicial Review > Reviewability >
Standing

8 of 26
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Civil Procedure > ... > Justiciability > Standing > Burdens of

Proof
Civil Procedure > ... > Summary Judgment > Rurdens of
Froof > Movant Persuasion & Proof

Civil Procedure > ... > Summary Judgment > Supporting
Materials > General Overview

HN34 Parties seeking direct appellate review of an agency
action must prove each element of standing as if they were
moving for summary judgment in a district court. When
parties seek the type of refief available on a motion for
sununary judgment, they correspondingly should bear the
responsibility of meeting the same burden of production,
namely speeific facts supported by affidavit or other

evidence.
Administrative Law > Judicial Review > Revicwability >
Jurisdiction & Vere

Administrative Law > Judicial Review > Reviewability >

Standing
Civil Procedure > ... > Justiciability > Standing > Burdens of
Proof

Evidence > Burdens of Proof > Preponderance of Evidence

HN35 When an agency raises a factual challenge to subject
matier jurisdiction by attacking the facts asserted by the
piaintiff with vespect to standing, the plaintiff must establish
standing without the benefit of any inferences in its favor.
Parties seeking to litigate in federal coust have the burden of
cstablishing  jurisdiction, including standing, by a
preponderance of the evidence.

Civil Procedure > ...
Overview

> Justiciability > Standing > General

HN3I6 Causation for standing purpo
harm asserted be fairly traceable to the challenged action of
the defendant.

requires that the

Civil Procedure > ... > Justiciability > Standisg > Injury in Fact

HN37 The violation of a procedural right can constitute an
injury in fact so long as the procedures in question are
designed to protect some threatened concrete interest of the
petitioner that is the ultimate basis of bis standing.

Administrative Law > Agency Rulemaking > General Overview

Administraiive Law > Agency Rulemaking > Notice &

Comment Requirements
Environmental Law > Water Quality > Clean Water Act >
General Overview

e/
o
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~
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HN38 Notice and comment procedures for Environmental
Protection Agency rulemaking undsr the Clean Water Act,
33 US.CS. § 125§ et seq, are undoubtedly designed to
protect the concrete interests of such regulated entities by
ensuring that they are treated with fairness and transparency
after due consideration and industry participation.

Administrative Law > Judicial Review > Reviewability >

Standing

HN39 Where a chailenger is the subject of ageney action,
there is ordinarily little question that the action has caused
Tm injury, and that a judgment preventing the action will
redress it. This is particularly true for individuals asserting
violations of procedural rights. If a petitioner is vested with
a procedural right, that litigant has standing if there is some
possibility that the requested relief will prompt the
injury-causing party to reconsider the decision that allegedly
harmed the litigant. Correspondingly, redressability in this
context does not require petitioners to show that the agency
would alter its rules upon following the proper procedures.

Administrative Law > Judicial Review > Reviewability >
Questions of Law

Administrative Law > Judicial Review > Standards of Review >
De Novo Standard of Review

HN40 Much of the rationale for granting deference to
administrative decisions is simply not applicable where the
topic of review——compliance with Administrative Procedures
Act, 5 US.CS. § 500 et seq., procedural requirements—is
not a maiter that Congress has committed to the agency’s
discretion. In other words, whether and when an agency
must follow the faw is not an area uniquely falling within its
own expertise, and thus the agency’s decision is less
of deference. Furthermore, because the
categorization of an agency’s action as a legislative or
interpretative rule is largely a question of law, a de novo

deserving

standard of review is consistent with the standard of review
the United Stati. lourt of Appeals for the Eighth Circuit
generally applie > questions of law in similar contexts.

Administrative Law > Judicial Review > Standards of Review >
Rule Interpretation
HNA41 An agency’s characterization of its rule is a relevant
component of review and is a factor eniitled to some
deference.

Admisistrative Law > Agency Rulesaking > Rule Application
& Interpretation > General Overvisw

Administrative Law > Agency Ralemaking > Rule Application
& Interpretation > Binding Effect

6
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HN42 The critical distinction between legislative and
interpretative rules is that, whereas interpretative rules
simply state what the administrative agency thinks the
statute means, and only remind affected parties of existing
duties, a legislative rule imposes new rights or duties. When
an agency creates a new legal norm based on the agency’s
own authority to engage in supplementary lawmaking, as
delegated from Congress, the agency creates a legislative
rule. Expanding the footprint of a regulation by imposing
new requirements, rather than simply interpreting the legal
norms Congress or the agency itself has previously created,
is the hallmark of legislative rules. It follows from this
distinction that interpretative rules do not have the force of
law. Whether or not a binding pronouncement is in effect a
legislative rule that should have been subjected to notice
and cormment procedures thus depends on whether it
substantively amends or adds to, versus simply interpreting
the contours of, a preexisting rule.

Admiaistrative Law > Agency Adjudication > Informal Agency
Actien

HN43 An agency’s policy statements are not binding, cither
as a legal or practical matter,

Administrative Law > Agency Rulemaking > Informal
Rulemaking

HN44 Notice and comment procedures secure the values of
government  transparency and public  participation,
compelling the United States Court of Appeals for the
Eighth Circuit to agree that the Administrative Procedures
Act, 5 US.LCS. § 500 et seq., notice and comment
exemptions must be narrowly construed.

Business & Corporate Compliance >... > Water Quality > Clean
Water Act > Water Quality Standards

HN45 The long-standing policy of the Eavironmental
Protection Agency (EPA) toward bacteria mixing zones has
been that states should exercise their discretion——as set forth
in 4 ( /3—to adopt a definitive statement in
their water quality standards on whether or not mixing
zones are allowed. States are authorized to consider mixing
zonas in determining the types of standards necessary to
preserve water quality. 40 C TR, £ 102 tindic])ii). States
do not enjoy complete discretion in creating a mixing zone
policy because they operate within the shadow of
EPA-crafted effluent limitations,

Administrative Law > Agency Rulemaking > General Overview

Administrative Law > Agency Rulemaking > Rule Application
& Interpretation > General Overview
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HN46 The hallmark of an interpretative rule or policy
statement is that they cannot be independently legally
enforced. It is the underlying legislative rules that drive
compliance, and thus when an agency applies a newly
announced interpretative rule or policy statement, there
some external legal supporting  its
implementation.

must be basis

Administrative Law > Agency Rulemaking > Rule Application
& Interpretation > General Overview

HN47 If a second rule repudiates or is irreconcilable with a
prior legislative rule, the second rule must be an amendment
of the first; and, of course, an amendment to a legislative
rule must itself be legisiative,

Administrative Law > Agency Rulemaking > Rule Application
& Tuterpretation > Validity

Administrative Law > Judicial Review > Standards of Review >
Exceeding Statutory Authority

HN48 5 US.C8. § 706(2)(C) authorizes courts to strike
down as ultra vires agency rules promulgated without valid
statutory authority.

Administrative Law > Judicial Review > Standards of Review >
General Overview

Administrative Law > Judicial Review > Standards of Review >

Deference to Agency Statutory Interpretation

HN49 Appellate review under 5 U.S.CS. § 706(2)(C)
proceeds under the familiar Chevron framework. The court
must first conduct an independent review of the statute and
of its legislative history. Deference to the agency is
appropriate only when a court finds the statute to be
ambiguous. If confronted with an ambiguous statute, the
court looks to whether the agency’s construction of the
statute is reasonable. Agency rules will survive ultra vires
allegations so long as the court can reasonably conclude that
the grants of authority in the statutory provisions cited by
the government contemplate the issuance.

Environmental Law > .
Definitions > Discharges

> Clean Water Act > Coverage &

Environmental Law > .. > Clean Water Act > Coverage &
Definitions > Point Sources

Environmental Law > ... > Enforcement > Discharge Permits >
General Overview

Environmental Law > ... > Enforcement > Discharge Permits >
Effluent Limitations
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HN30 The Clean Water Act (CWA), 33 US.CS. § 1251 et
seq., permits the Envirommental Protection Agency (EPA) to
set effluent Hmitations based upon secondary ireatment. 33
U.S.CS. § I31HLYH(B). But efftuent limitations are
restricted to regulations governing discharges from point
sources into navigable waters. 33 U.S.C.S. § 1362(11). The
EPA is authorized to administer more stringent water quality
related effluent limitations, but the CWA is clear that the
object of these limitations is still the discharges of pollutants
from a point source. 33 US.CS. § 1312(a). In tum,
“discharge of pollutant” refers to the addition of any
pollatant to navigable waters, § 1362(11).

Civil Procedure > ... > Attorney Fees & Expenses > Basis of
Recovery > Stawtory Awards

Envitonmers Adminigtrative  Proceedings &
Litigation > Cavral Overview

Law >

Environmental Law > ... > Clean Water Act > Enforcement >
General Overview

BN5133U.8.C.8. § 1369(b)(3) authorizes courts, whenever
appropriate, to award litigation cosis to any prevailing or
substantially prevailing party. To be a prevailing party
entitled to attorneys” fees, a plaintiff must achieve at least
some relief on the merits that effectuates a material alteration
of the legal relationship of the parties, An award of litigation
costs under 33 US.CS. § 136%(b)3) must also be
"appropriate,” Statutory provisions authorizing an award of
litigation costs often serve to incentivize the achievement of
statutory objectives, and therefore an award is usually
appropriate when a party has advanced the goals of the
statute invoked in the litigation.

Environmental Law >
General Overview

‘Water Quality > Clean Water Act >

HN52 The goals of the Clean Water Act (CWA), 33
US.CS. § 1251 et seq., involve the restoration and
maintenance of the chemical. physical, and biclogical
integrity of the Nation’s waters. 33 U.S.C.S. § 1251(a).

Counsel: Tor fowa League of Cities, Petitioner: Gary B.
Cohen, John C. Hall, Philip D. Rosenman, HALL &
ASSOCIATES, Washington, DC.

For Environmental Protection Agency, Respondent: Patricia
K. h, 1.8, ENVIROMMENTAL PROTECTION
AGENCY, Washington, DC; Adam 1. Katz, Assistant U.S.
Attorney, U.S. ATTORNEY’S OFFICE, Albany, NY; Martha
R. Steincamp, U.8, ENVIRONMENTAL PROTECTION
AGENCY, Kansas City, KS,
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Judges,

Opinion by: GRUENDER

Opinion

[*854] GRUENDER, Circuit Judge.

The fowa League of Cities ("Leagne”) secks direct appellate
review of two letters sent by the Environmental Protection
Agency ("EPA”") to Senator Charies Grassley. The League
argues that these letters effectively set forth new regulatory

requirements with respect to water treatinent processes at
municipally owned sewer systems. According to the League,
the EPA not only lacks the statutory authority to impose
these regulations, but it violated the Administrative
Procedures Act ("APA”), 5 US.C. § 500 ef seq., by
implementing thems without first proceeding through the
notice and comment procedures for agency rulemaking. We
fin" hat we have subject matter [**2] jurisdiction over the
¢ -d we vacate under AP= section 706(2)(C), (D).

L. Background

The League previously sought our review in 2010 of six
EPA docaments, consisting of letters, infernal memoranda,
and a Federal Register notice, that allegedly constituted new
regulatory requiroments for water {reatment processes. The
EPA moved to dismiss, arguing that judicial review was
prematare because the documents were part of an ongoing
agency decisionmaking process. An administrative panel of
this court granted the EPA’s motion to dismiss for lack of

subject matter jurisdiction.

The League continued to perceive a conflict between the
agency’s official written policies and the expectations it was
trangmitting to the state entities that served as laisons
between the EPA and municipal wastewater treatment
facilities. Consequently, the League enlisted the assistance
of Senator Charles Grassley to obiain clarification from the
EPA. The EPA sent two let+~ (“June 2011 letter” and
"8 iber 2011 Tetter”) in respanse to Senator Grassley’s
inquiries. According to the EPA, these guidance letters
merely discuss existing regulatory requirements. The League
disagrees, viewing the letters as contradicting [**3] both the
Clean Water Act ("CWA™), 33 11.8.C. § 1251 ef seq.. and the
EPA’s lawfully promulgated regulations. As it did in 2010,
the EPA moved to dismiss for lack of subject matter
Jjusisdiction. This time an adwinistrative panel denied the
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maotion but requested that the partics address the merits of
all relevant jurisdictional and substantive arguments.'

[*855] HNI The APA "empowers federal cowrts to *hold
unlawiul and set aside agency action, findings, and
conclusions’ if they fail to conform with any of six specified
standards.” A4 nedh 490 U8,
3460, £
(quotmg b 8. C 8 706(?)} Inter alia, a reviewing court
may set aside agency action that has failed to observe those
“procedure[s] required by law.” § 706(2)(D). Agencies must
conduct “rule making” in accord with the APA”s notice and
comment procedures. 5 U.S.C. § 353(b), (c). However, only
new "legislative’ rules ave required to be created pursuant to
notice and comment rulamah% See id.; [**4] see also

& Medicaid Servs., 493
“Interpretative rules™ and

statutorily exempt from
“rule making.”
Me

24 106
The crux of ’(he League’s procedural claim is that
ihu EPA’s letters announced new legislative rules for water
treatment processes at municipally owned sewer systems,
thereby modifying the EPA’s existing legislative rules. The
EPA admits it did not engage in notice and cormment
procedures, but it insists there has been no procedural
impropriety because the letters should be considered general
policy statements o1, at most, interpretative rules.

rshov G

#2

w:nual sum\ents of policy” are
the procedural requirements apphcabi to

The League asks us to find not only that the EPA’s actions
are procedurally invalid but also to go one step further and
set aside the rules as imposing regulatory requirements that
surpass the BPA's statatory authority, See HN2 § 706(2)(C)
{authorizing federal courts to set aside agency action that is
"in excess of statutory jurisdiction, [**5] authority, or
limitations, or short of statutory right™).

The two areas of regulation addressed in the challenged
EPA letters are “mixing zones” and “blending.” Our analysis

first requires & discussion of the CWA’s regulatory scheme
and the water treatment processes at issue.

A. The Clean Water Act

HN3 The CWA forbids the “discharge of any
pollutant’—defined as the “addition of any pollutant to
navigable waters from any point source” ~—-unless executed
in compliance with the Act’s provisions. 33 US.C. §§
1311(a), 1362(12). A permit program calied the National
Pollution Discharge Elimination System ("NPDES”) plays a
central role in fnderal authorization of permissible discharges.
See 33 US.C. § 1342, The EPA may issue an NPDES
permit, but states also ave authorized to administer their own
NPDES programs. § 1342(b). The vast majority elect to do
s0.* I a state chooses to operate its own permit program, it
first must obtain EPA permission and then ensure that it
issues discharge permits in accord with the same [*856)
federal rules Lhat govern permits isssed by the EPA
1342(2); 40

o

Many of these rules are in the form of HNF “effluent
timitations.” which "restrict the quantitics, rates, and
concentrations of specified substances which are discharged
from point sources L Oflaheme, 303 US, 91,
igl 1125 O 2d 239 (1% {citing §§

1311, 1314). The \TPDES permit system “serves to transform
into the

generally applicable efffuent limitations .

obligations . of the individual discharger.”
California_ex
200,203, 96 5 1. 4 1874). The FPA
applies effluent Hmitations at the point of discharge into
navigable waters, known as "end-of-the-pipe,”
monitoring at the dischar, pomi Woujd be “impractical or
infeasible.” {71 ¢ 1), The baseline
efftuent limitations are ”tcchn()iony bast 7§ 1311(b);
1, in that they set "a minimum level of
5fﬁueni quality that is attainable using demonstrated
technologies,” EPA, NPDES Permit Writers” Manual 5-1

unless

1

(mr ability to make a final decision on Jun»du on i
ive panel. See ln re

unaffected by the rulings of either this adminisirative panel or the 2010

1 {per curiam),

Some courts also use the phrase

mierpretive

3

” rales inte 1

bly with “interpretative” rules.

HN4 A "point source” is “any discernible, confined and discrete conveyance, including but not limited  {*6] to any pipe, ditch,

channel, tunnel, conduit, well, discrete fissure,
craft, from which pollutants are or may be discharged.”
facilitics, which both parties agree are point sourcss.

Towa is one of forty-six states approved to admis
v (last visited Feb. 14, 2013).

Page 10 of 26
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an NPDES program. EPA, State Program Status,

fed animal feeding operation, or vessel or other floating

33 U.S.C. § 1362{14). This case involves municipal wastewater freatment
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(2010).% The EPA has interpreted this regime as “preclud]ingj
[it] from imposing any particalar technology on a2
discharger.” In re Borden, Inc., Decision of the Ceneral
Counsel on Matters of Law Pursuant to 40 CFR, §
125.36(m), No. 78 (Feb. 19, 1980), at *2; see also NPDES
Permit Writers” Manual 5-14, 5-15 ("Therefore, each facility
has the discretion to select any technology design and
process changes necessary to meet the performance-based
discharge limitations and standards specified by the effluent
guidelines.”). KNS The technology-based effluent limitations
applicable to publicly-owned treatment works ("POTWs™),*
- municipal sewer anthorities, are based on 4 special
nl\,q known as the ” sccondavy trcatmwt regulations.
; see generally
bing average monthly and weelkly

“mintmem 3@ ei{s} of effluent quality attainable by secondary
treatment”). The [**8] secondary treatment regulations also
do not mandate the nse of any speeific type of technology to

effluent Hmitations would fall short of achieving desired
water gquality levels, the EPA iz authorized to devise
additional, more stringent water gquality-based effluent
Jimitations for those particular point sources. 33 UB.C. §
1312(a).

Thus, HN8 the CWA is a program of state and federal
cooperation, but state discretion i3 exercised against 2
backdrop of significant EPA authority over state-run NPDES
programs. The HPA dictates the cffiuent Hmitations
applicable to 2l permits, while states are in charge of
categorizing thelr waterways in terms of designated uses
and setting forth "water quality standard[s}” sor each type of
waterway., 33 US. § 1313{c}2). These standards
supplement effluent Hmitations  [¥%9] to ensure that overall
water guality remaing at an accepiable level, !
[, A major component of a state’s water qudllty
standardﬁ is “the set of water quality criteria sufficient to
support the designated uses of each waterbody.”” NPDES
Permit Writers” Manual 6-4. [*8577 At least every three
years, states must submit their water guality standards to the
EPA for approval. § 1313{c)}(1). The EPA must approve the
standards within hxxty days or disapprove them within
minety days. ¢

States are also requirad to forward a copy of eack permit
application they receive to the EPA, which ‘s afforded an
opportunity to block the issuance of the permit. § 1342(d);
1 sum, HNY states evaluate discharge
permit applications under a mixture of federal regulations
and their own water quality standards, crafted subject to
federal approval,

B. Bacteria Mixing Zones

HNII One element of siate water quality standards are
policies regarding “mixing zones.” The EPA has defined
s as “Ta] limited area or volume of water where
discharge takes place and where »amerie
water quality ¢ can be exceeded.” EPA, Waiew Quality
Handbook Ch, 5.1 (1994) ("Handbook™); see alse NPDES
Permit Writers” Manual 6-15. In effect, a mixing zone
allows the permit holder to create a higher concentration of
pollutants in navigable waters near the immediate point of
discharge, as long as the discharge is sufficiently diffused as
it moves through the larger body of water. The requisite
water quality eriteria, then, need not be met at the end of the
pipe. Tt is undisputed that in at least some Instances, states
are allowed to approve discharge pmmt apphcatmn‘: that
incorporate mixing [**11} zones. See
{"Siates may, at their discretion, include in then State
standlards, policies generally affecting their application and
implementation, such as mixing zones . . . ). But as one of
its water quality standards, a state’s policy on mixing zones
remains subject to the triemnial review of the EPA. See §
1313(e)(1). In addition, the EPA has the authority to veto
any permit application incorporating what it views ag an
inappropriate mixing zone. See § 1342(d}2).

raixing #
initial dilution o

HNI2 Mixing zones are addressed in one of the EPA's
regulations, 40 - Subparagraph (il) of
that regulation describes the pwudme a state should apply

when determining whether a discharge would cause—-or
contribute o causing——a body of water to deviate from the

ion of water-quality based effluent Hmnitations on
that discharge (in addition to the default technology-based
efffuent limitations already $: effect). S
{9495, Fa particular, state permitting
sut}\onue»‘ should consider "any difution of the effluent in

2010.0d8

¢ BNT POTWs are “any devices and systems used in the storage, freatment, t
that are “owned by a State or municipality.” 4

industrial wastes of a liguid natars”
T BN "Water
whether & waterbody exceeds the water quality standard.
to attain and maintain applicable water quality standsrds.”

{**18] quality oriteria are the threshold v

yeling and e fon of municipal sewage or

alues against which ambient concentrations are compared to determine
NPDES permits must establish iumrs on any pollutant, where necessary

A9

Page 11 of 26
Att. &

il of 26



139

71 F34d 844, *857; 2013 U.S. App. LEXIS 5933, **11

the receiving water, afler considering mixing zones if
applicable.” Jd.  [**12] Although some commentators
responded to the proposal of subparagraph (i) by requesting
that the EPA prohibit mixing zones, the EPA subsequently
reiterated that the “use of mixing zones raises issues that are
more appropriately addressed in the state water quality
standards adoption process,” and thevefore it would retain
“the reference to mixing zones in par bidiinn
The League portrays 40 CFR i
channeling any federal objections to mixing zones, including
mixing zones for bacterial effluents ("bacteria mixing
zones™), through the EPA’s process of approving ot tejecting
state water quality standards.

i) as

3

The June 2011 letter admits that, pursuant to 3

F30.13, sites “may, at  [*858] their discretion, include
mixing zone policies in their state water quality standards.”
Citing a 2008 memorandum from the Director of the EPA’s
Office of Science and Technology to a regional EPA director
{"the King memorandum”), however, the June 2011 letter
then recites “the EPA’s long-standing policy” that all
bacteria mixing zones in waters designated for “primary
contact recreation” carry potential health risks and flatly
states that they "should not be permitted.” [**13} The letier
further acknowledges that the EPA “does not have additional
regulations specific to mixing zones,” but it then refers the
reader to the additional “recommendations regarding the use
of mixing zones” in policy guidance such as the Handbook.
The Handbook enconrages states to fncorporate a “definitive
stafement” into their water quality standards regarding
“whether or pot mizing zones are allowed” and, if they are,
to “utilize 2 holistic approach to determine whether a mixing
zonge is tolerable.” Ch. 5.1, 5.1.1. The Handbook cautions,
however, that mixing zones must be utilized f ways that
“ensure-. . . there are no significant health risks, considering
Hiely pathways of exposure.” Ch. 5.1. Additionally, mixing
zones “should not be permitted where they may endanger
critical areas,” such as “recreational areas.” /4. From the
League's perspective, states are able to approve bacteria
mixing zones, even in waters designated as “primary contact
recreation,” so long as site-specific factors create scenarios
in which there are no health risks and recreational areas are
not endangered, The EPA argues that the June 2011 letter is
consistent with the Handbook, which explicitly envisioned
[**14] limitations on mixing zones in recreational areas.

C, Biending

The second contested regulatory area involves “blending.”
POTWs typically move incoming flows through a primary
treatment process and then through a secondary treatment
process. Most secondary treatment processes are
biological-based, but the secondary treatment regulations do
not “specify the type of treatment process to be used to meet
secondary treatment requirements nor do they preclude the
use of non-biclogical facilities.” 58 _Fed. Reg. 63,042,
63,046 (Nov. 7, 2003} At many POTWs, primary treatment
capacity exceeds secondary  treatment  capacity.
Biological-based processes in particular are sensitive to
deviations in volume of flow and pollutant level
Correspondingly, during periods of rain and snow, large
influxes of stormwater can overwhelm a facility’s standard
biological secondary f{reatment processes, potentially
rendering them inoperable. /4. Blending can prevent this, by
channeling a portion of "peak wet weather flows” around
biological secondary treatment units and through
non-biclogical wunits, recombining that flow with its
cotnterpart that traveled through the biclogical units, and
Just like non-blended streams, the combined output must
still comply with all applicable effluent Hmitations, including
the water quality levels specified in the secondary treatment

Some members of the Leagune wish to incorporate a method
of weatment called ACTIFLO into the secondary treatment
procedures at their wastewater treatment facilities. ACTIFLO
units employ non-biological processes and ave used as
auxiliary secondary treatment units for peak wet weather
flows.” The parties disagree [*859] on the circumstances in
which the CWA and EPA regulations permit the use of
ACTIELO, The League views ACTIFLO as a permissible
technology within a POTW facility, as long as the overall
output from the secondary treatment phase meets the
effluent limitations imposed by the secondary freatment
regulations. The EPA, on the other hand, views ACTIFLO
as  an  impermissible “diversion” from  traditional
{**16] biological secondary treatment facilities,

HNI3 ALl issued permits must comply with federal
regulations regarding “bypass,” which is the “intentional

s

Biological-based systems use microorganisms to treat incoming flows, A facility can be designed to use non-biological freatment

processes, such as chemical additives or physical filtration equipment, fostead of or in conjunction with biological facilities.

o

ACTIFLO is a physical/chemical process that uses ballasted flocculation. “In bailasted floconiation or sedimentation, a metal salt

coagulant is added to the excess wet weather flows to aggregate suspended solids. Then, fine-grained sand, or ballast, is added along
with a polymer. The polymer acts like glue which bonds the aggregated solids and sand. The process increases the particles® size and
mass which allows them to settle faster.” FPA, Report to Congress: Tmpacis and Control of C80s and 8503 2 {2004),

Page 12 of 26
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sion of waste streams from any portion of a treatment

7an . Bypass is generally
there are “no feasible alternatives.” §
The bypass rule "is not ftself an effluent
but instead it “merely Tpigeybacks’ existing
02 (s, 17, JOX81

P

standard,
requirements.” .
The rale’s prirpose is to “ensure that users properly opevate
and maintain their treatrent facilities . . . [pursuant to
applicable] underlying technology-based standards.” by
vequiring incoming flows  [**17] fo move through the
facility as it was designed to be operated. Jd. Like the ruore
gencral secondary treatment regulations, the bypass rule
does not require the use of any particular treatment method
or technology. Jd.; see also NEDU e 2 Fad

Reg 40502

In 2003, the EPA offered “a proposed interpretation of the
8L 1)) as it applies to .
- 2,_af £3,049. Prior to this proposal,
blished a national pelicy (either
through rulemaki ¢ through non-binding guidance to
assist in the interpretation of the bypass regulation) regarding
whether and under what civcumstances wet weather blending
at 3 POTW plant would not constitute a bypass.” Id, at
63,052 The 2003 proposed policy would have "provide{d]
guidance to EPA Regional and State permitting authorities .

. on how EPA intends to exercise its discretion in
implementing the statatory and regudatory provisions related
to discharges from POTWs where peak wet weather flow is
routed around biological treatment units and then blended
with the effluent from the biological units prior o discharge.”
14, 91 63,051, Going forward, blending "would [**18] not be
a prohibited bypass and could be authorized in an NPDES
i as ceriain enumerated conditions were met,
Jd. st 63.049-50. These conditions primarily focused on
ensuring that the discharge met all applicable effluent
limitations and waux quality standards, that it passed
through a primary treatment unit prior to discharge, and that
& "portion of the flow [wiould only be routed around a
biological or advanced treatment unit when the capacity of
the treatment unit is being fully utilized” 74, The EPA
posted the proposed policy on its website and declared its
ney with the CWA. Implicitly, the 2003 policy
seemed fo view the secondury ireatment phase as
encompassing both traditional biological secondary treatment
units and auxiliary non-biological treatments for peak wet
weather flows, such as ACTIFLO. Accordingly, flows sent
through ACTIFLO were not being intentionally “diverted”
from a process they should have gone through; instead,
these excess flows were simply designated fo receive a
different [*888] type of secondary treatment. The focus was
on whether the water quality of the resulting combined

hypass provision (48 ¢
.. blending.” 88 I
the EPA had "noi

<o

discharge at the end of the secondary treatment phase met
ail applicable [¥*19] effluent limitations.

Two years later, the EPA abandoved the 2003 proposal. 70
Fed & 6.4 HE D 2d The EPA
acknowledged recent “confusion regarding the regulatory
status of peak wet weather flow diversions around secondary
treatment wnits at POTW ireatmnent plants” and observed
that they were treated only intermittently as bypasses. /

13

@i

The 2005 policy mmounced that this type of
diversion” was now considered a bypass and would be
allowed only if there were "no feasible alternatives.” Jd
5,000, As of the creation of the BPA letters in 2011,
2005 policy had not been finalized or otherwise offic
adopted. As late as June 2010, the EPA continued to solicit
input on the 2005 policy through notices in the Federal
Register. S d. Reg 300393 30401 (lune 1, 2019,

During the spring of 2011, the League asked the EPA
whether it could use "physical/chemieal treatment processes,
such as Actiflo . . . to augment biclogical treatment and
recombine the treatment streams prior to discharge, withoat
triggering application of [the bypass rulel” The June 2011
Ietter responded by summarizing the EPA’s 2005 proposed
policy without specifically addressing  {#*261 how the
application of that policy would fropact the use of ACTIFLO
or similar processes. The League sought additional
clarification on whether this response meant that ACTIFLO
eould be used only if there were no feasible alternatives,
which the September 2011 letter answered in the affinmative.
According to the , ACTIFLO wnits fail to “provide
reatment NeCess » meet the minimum requirements
provided in the secondary treatment regulations at 40 CFR
133 Because ACTIFLO by Hself is not coosidered a
satisfactory secondary treatment unit, the EPA views the
practice of intentionally routing flows away from a facility’s
traditional biological secondary treatment units and through
ACTIFLO as a bypass that would only be allowed upon a
showing of no feasible alternatives.

The League argues that by prohibiting the use of ACTIFLO
internally, as one element of a facility’s secondary treatment
procedures, the BPA is effectively dictating treatment design,
despife the agency’s acknowledgment that the bypass rule
and secondary treatment regulations do not allow for such
determinations at the federal level. The League also claims
that the EPA is effectively applying secondary treatment
effluent {21} limitations within a treatment facility; vhat
is, it is applying efffuent limitations to the individual
streamns exiting peak flow freatment units, instead of at the
end of the pipe. The FPA responds that using ACTIFLO to
process peak wet weather flows diverts water from biological

¢ 13 of 26
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secondary treatment units, and therefore subjecting its use to
& no-feasible-aliernatives analysis comports with the plain
language of the bypass rule.

I Jurisdiction

A. Direct appellate review ‘

The League challenges the EFA’s positions on bacteria
mixing zones and blending, as set forth in the two letters, as
new rules promulgated in violation of APA notice and
commient requirements and as in conflict with the CW.
HNI4 The APA waives sovereign immunity for suits
seeking judicial review of an “[ajgency action made
reviewable by statute.”'® 5 U.8.C. § 704. [*861] "The CWA

dismiss the case for lack of subject matter jurisdiction,
disputing the factual basis for the League’s characterization
of the lotters. HNI8 Because the EPA raises a factual
challenge to our jurisdiction under Federal Rule of Civil
hifl), “no presumpiive truthfulness attaches
[League’s] allegations, and the existence of disputed
. the

to th
material facts will not preclude [us] from evaluating
mcrm of &he Jurxsd;amnal claims.”

& nb 8

1990) (quoting
349 E2d 884,

vk Loon dssn,

1. “IPhromulgating”

Neither the Supreme Cowrt nor this court has defined the

establishes a bifurcated jurisdictional scheme whereby courts
of appeals have jurisdiction over some ecategories of
challenges to EPA action, and the district cowrts retain
}umsdlcuon over other typ(,x of complainta” N
i s Cowncil v ERL. 635 F3d 738, 733 (5th €
The League Invokes HNIS CWA  section
S509(b) 1)(E), which vests the courts {**22] of appeals with
exclusive jurisdiction to review the EPA’s "action . . . in
approving or promulgating any effluent limitation or other
Limitation under section 1311, 1312, 1316, or 1345”7 33
U.S.C. § 1369(bY(1)E). The EPA counters that we have no
jurisdiction to review guidance letters and that, in any event,
its positions are consistent with the CWA,

20010

HNI7? "The existence of subject-matter jm‘isdiction is a
question of law that this court reviews de novo.”

Int 'l Bhd,_of Teams
1 i In order to be timely file d intere sted
parties mu%t fite for review within 120 days from the date of
the promulgation. § 1368(b)(1). The 120-day window to
Chdﬂ\,ngu pmmulgahons begins two weelks after a document
Here, the leiters were signed

{**23] on June 30, 2011, and September 14, 2011, and
therefore the time period to challenge the letters—should
they be found to be promulgations—began on July 14, 2011,
and September 28, 2011, respectively. The League filed for
review on November 4, 2011, and thus its petition is timely.

e v

We must consider, then, whether the act of sending the
letters comstituted an action “promulgating any effluent
limitation or other lmitation.”'! The EPA wrges us to

ircumsta in which an agency action can be considered
a promulgation. Black’s Law  Dictionary  defines
“promulgate” as "(Of an administrative agency) to carry out
the formal process of rulemaking by publishing the proposed
regulation, inviting public comments, and approving or
rejecting the proposal” (8th ed. 2004). This narrow
interpretation would allow divect appellate review only of
riles formally promulgated through notice and comment
proceduxes. Yet, HNI8 the Supreme Court has recognized a
preference for direct appeilate review of agency action
pmau‘mi to the APA See, e. :
Lorion, s y
19851 ("Absent a firm indication that Congress intended to
locate injtial APA review of agency action in the district
courts, we will not presume that Congress intended to depart
from the sound policy of placing initial APA review in the
courts of appeals.” ), see also ial 1 Aute, Dealers %861

¢ 303,
res Trading
[953). Moreover, the
Supreme Court has mrcxprcted {*+25] broadly the direct
appellate review provision in CWA section SO9(BY1YF),
which anthorizes review of agency “action . . . in issuing or
denying a permit.” The Court viewed an EPA veto of a
state-issued permit to be "functionally similar” to a direct
denial of a permit application by the BPA itself, and
therefore held that the petitioner could bring his challenge
directly to a court of appeals under section ”\OQ(b)(I){F)
L Ags, fod
} (per cumam). By

203

in'n, S0 F3d 318, i i

i \mmw;z

el

03

0

HNI § The APA doea not create federal subject matter jurisdiction, Preferreg
4 Ralhel a federal couﬁ ha< tedera\ questmn uuisdmzon under 28 U.8.C.

{ Bisk My, Iny.

Co. v United States X
§ 1331 over challenges to federal agency action.

[, 209 UE, 43, 35, Gt 2485,

1138, 123

1

them, and therefore [#*24] we did not consider the matter.
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analogy, we are persuaded that it would be more appropriate
to interpret “promulgating” to include agency actions that
ave “functionally ~mn[ar 1o a tomml pmmui;mom
Modine g 370 (3 i 1Y
{finding jurisdic mm m review directly "the agency’s
interpretation of pretreatment standards applicable to indirect
dischargers” because they constifuted an  action
“promulgating any efffuent . . . pretreatment standar d” m,d»w
CWA section @GQ(M(H(( )); see also

. follows the lead of the bupteme Court in
acmrdmg section 509(b)(1) a practical rather than a cramped
construction.”).

decision .

In considering [*28] jurisdictonal watutes similar fo
section SUS(DIIXE), our colleagues on the Distret of
Columbia Circuit have adopted a practical conception of
whether an agency action constitutes a promulgation. That
cowrt has explained, "To determine whether a regulatory
action constitutes promuligation of a regulation, we look to
three factors: (1) the Agency’s own characterization of the
action; (2} whether the action was published in the }*eidal
Register . and (3) whether the ae,imn has bind?
on pnvatc pxmes or on the agency.”

$07 §73d 3 L3398 LS ; ] i
(iutemal cita tou omitted). Molycorp 1dennf tes the thnd
factor as the "pitimate focus” of this test, and we agree that
whether an agency anncuncement is binding on regulated
entities or the agency should be the touchstove of our
analysis. To place any great weight on the first two
Molyeorp factors potentially could permit an agency to
disguise 15 promudgations through superficial formality,

dpp. 5

r“vardi 258 of the brute force of reality. See also ¢
2 1da :

‘M 3G i 20071 (holdmg Lhat it !admd
Jur lsd;cts(m to consider a purported agency “promulgation”
[**27} because the docwment was not binding).

inn.

HN2¢ "[Aln agency pronouncement will be considered
binding as a practical matter if it either appears on its face
to be binding or is apphed by the ac’encv in a way that
mdimtw it is binding.” F3d 377, 383, 387
IS App 2.0 288 f!3 2 {citations ouutted).
T‘nusA aur functional am}ysis of whether an agency action
constitutes a promulgation encompasses those words and
deeds thet bind legaily or as a pmcuca. A&trer of.
v Uibbelohde, 330 F3d 1014, ] J
("Agenty statements can be binding upon th» agency ab&.mt
notice-and-comment mlunakmg in certain circumstances.”);
ppadachion Power Co v 13 P013 al 347
App. D.C 46 (DO j()()(,fé ("(W}e have also
recognized that an agency’s other pronouncements can, as a
practical matter, have a binding effect.”). This includes
smtc:mmc prospectively restricting the ‘mency‘ s discretion,
- 9us
LG J893), or
zulated entmes,
seg

G

Healih Admin,

hwm a prcsem d'w b nding effect” on ve
thereby “concl U\l\’el\’ disposing of certain issues,”

Melowth

the letters can be considered “promulgations” for the
of establishing our jurisdiction under section
) because they have a binding effect on regulated

Here,
purposes
SO0 1Y

2 The [**28] EPA argues that no federal court has jur

affect faderal jurd

AR TS

sorkesz Ly

iction over this claim because these letters are not
HN2E Even if there were an implicit finality requizement wppl;cabie o "fag
ction; the APA’s requirements ave paxt of a pmy

“final agency actions.”
ajgency actions made reviewable by statute,” this would not
ause of setion and are not jurisdictional

tional ") see

also Ceh

A, 2 I35 41981 ("Thc Judicial r-::view pmv sions of the

ey v PTG 436

However, they arise not from the A
The APA allows judicial review in two iimakicm"'
is no other adequate remedy in a court .

L In thxs case, “nalyzmv whether an agency pronouncement is binding evokes wnsidcmm\n\ of huahw.
4., but rather from the conditions placed on the CWA's grant of divect appeliate jurisdiction, HN22
“Agency action made reviewable by statute and final agency action for which there
73 US.C. § 704, The ward “final” modifies the second use of "agency action,” but not the

first. X’» hile some courts have interprated tbf: phrase “Ia}gency action made reviewable {*‘*2‘)} by statute” as mdudmg an m\phed fmahty

I3 E3A D

)

Adondale Pres

(dth Qi o o

. we decline to conjure up a ﬁnaluy uqmrcmem

Lmdn,r the general ¢
statutes permit broad regulations to serve as the a

a4

} (TThe
*36] what it says there.”” {quoting (o

pravmom of the APA, tbe 1gmcy action’” in question mose bc ’frml agency action.”
ney action,” xnd thus to be the object of judicial review du ulv aven bex‘cra, the
concrete effects normally required for APA review are felt.”); sea alm
cardinal canon’ of statstory imed :p:‘emﬁon is “that a }

for” iajge;\cv actions made reviewable by 5tdmtc where none is Joc uod in the tu{{ of 11)» APA, pdmcuiarly where the Su;ﬂfemr, Couﬂ

Page 15 of 28
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entities, HN23 "If an agency acts as if a document issued at
headquarters is controlling in the field, if it treats the
document in the same manner as it treats a legislative rule,
if it bases enforcement actions on the policles or
interpretations formulated in the document, if it leads
private parties ov State permitting authorities to believe that
it will declare permits invalid unless they comply with the
terms of the document, then the agency’s document is for all

g

pzantl»al purposes hinding. poalachi
J92 1. In particular, the court in 4 ppalac}nmz P(wc;
found that the contested agency guidance before it was
binding because it reflected "a position [the EPA] plans to
“follow in reviewing State-issued permits, a position it will
ingist [**31] State and local authorities comply with in
settling the terms and conditions of permits issued to
petitioners, a position EPA officials in the field are bound to
apply.” I 422, This reasoning persuades us that the
June 2011 and September 2011 letters are binding as well.

First, the June 2011 letter reflects a binding policy with
respect to bacteria mixing zones. Inresponse to the League’s
2010 challenge to the EPA’s policy on mixing zones, the
EPA submitted to this court a motion to dismiss, which
described the King memorandum as nothing but “one office

director’s view of a regulatory [*864] requirement.” Butin
the June 2011 letter to Senator Grassley, the EPA
charasterized the King memorandum as reflecting "the
EPA’s position.” Although the EPA coyly continues to insist
that the letter is the “consummation of nothing,” something
apparently was consuramated between 2010 and June 2011,
Furthermore, the language used to express “the EPA’s
position”—"should not be permitted™
language we have viewed as binding because it “speaks in
mandatory terms.” Ubbelokde, 330 F3d

3

ai 10258; see also

the type of

Gen. o (o 7 g 383 (HN24 “{Tlhe mandatory
language of a docmmut alone can be {321 sufnmcm to
render it binding . ..

E3d 20, 34, 387

'Uﬂ;fi(L 2 20085 (per
curiam) (finding that an agency memo was not binding
becauss it encouraged’ states 1o address all nine factors
EPA identified, but did not require them to do so”). The
League’s appendix includes several affidavits from
representatives of municipal wastewater treatment facilities
and the lowa Department of Natweal Resowrces, the state
permitting authority.”® These individuals averred that they
indeed have taken the Jume 2011 letter at face value,
interpreting it as establishing 2 new prohibition on bacteria
mixing zones, one by which they must abide in the permit
application process. We agree that private parties have
“reasonably [been] led to believe that faiture to conform will
bring adverse consequences,” which tends to make the
document binding as a practical matter. See ¢
0 E3d ¢ {quoting Robert A, Anthoay, Ime;p;elwe
Guidances, M and the
Like—Should Federal Agencies Use ?71em to Bind the
Public?, 41 Duke L4 1311 9

Rufes, Policy St

P2

The EPA asks us to believe that the June 2011 letter did not
flatly prohibit the use of bacteria mixing zones in waters
designated for primary contact recreation because although
it itoned that states “should not” permit bacteria mixing
zones in primary contact recreation "zreqs, it nonetheless
mentioned that under j, states “may, at
their discretion, mdudv mixing zone polu;xes in their state
water quality standards.” With respect to bacteria mixing
zones In primary contact recreation areas, we struggle to
spot the swrviving state discretion. The  [*865]  letter
instructs state permitting authorities to refect certain permit

The CWA expressly makes specified agency actions reviewable, and our task ©

fzlls within the statutory termus.

3

fore is to determine whether the asserted agency action

The League provided these affidavits in an unopposed appendix supplementing the EPA’s [**33] administrative record. Affer oral

argument, the League filed 2 motion to further supplement the record with addifional affidavits from the fowa and Kansas water

permitting authorities. The EPA objects to the League’
explained that HN2S when applying the arbitrary and capricious

1

decision,” we will pemm

1 of the

attempt to further supplement the record at this stage. The Supreme Court has
adard of review under APA seq mm /Oﬁ(’){A) “the E‘&)Lal pomt for
Judicial review should be the administrative record already in existence.” 4 $
). Therefore, if "there is a contemporaneous adwinisttative record and ne need fm addﬁmnal explanation Of ﬁlE agency
ccord only where there is a “strong showing of bad faith or nnpropez

* Camp v P

G L Bd

agency’s de

065 [#*34] But where, as here, mlemahl 1 nnmqu»radmw as e\phcatxou is alley

uL the informality of the

onmaking process makes the possibility of a apamc_ “contemporancous administrative record” more Tikely., While we

bl

question whether the Camp standard would

ily apply to such

under APA section 706{2)(D), we need not decide the

wraiter because we reached our conchisions without resort to the League’s proposed supplementary materials, Therefore, we deny the

League’s motion to supplement the record.

Pgehof“é

Atb. A
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applications, regardless of the state’s [**35] water quality
standayds. The EPA’s profestations to the contrary are
particularly unavailing where, as here, lowa’s water
permitting authority has received communications from the
EPA indicating that it would object to any permits that were
inconsistent with the policy outlined in the EPA letters. In
effect, the TPA asks us to agree that when it couches an
interdiction within a pro forma reference to state discretion,
the prohibition is somehow transformed into something less
than a prohibition. We decline to accept such Orwellian
Newspeak.

Second, the September 2011 lettor presents a binding policy
on blending. Although the June 2011 letter describes the
"2005 draft Policy” on blending as merely "a viable path
forward” that “has not been finalized,” the September 2011
letter applies the 2008 policy to the League's proposed use
of ACTIFIOM In vequiring ACTIFLO to pass a
no-fes -alternatives analysis, the EPA made clear that it
“plans to follow [the 2003 pelicy] in reviewing State-issued
permits,” and it will insist Siate and local suthorities
comply with {the 2005 policy] in settling the terms and
conditions of p mm.s issued to petitioners.” See
Power 2 J2. 36} Just as it did i
Appalachion Power, the EPA dissembles by dcscnbmo t}n,
contested policy as subject to change. See id o
Yet, all resudations are susceptible to alteration. Hedging
conerete application of a policy within a disclaimer about
hypothetical future contingencies does not insulate d
entities from the binding nature of the obligations and
siraitarly cannot serve to innocutate the agency from judicial

review.

Accordingly, we hold that the June 2011 and September
2011 letters were promulgations for the purposes of CWA
section SO0NbHINE).

2. "[Alny [*<38] effluent Hmitation or other limitation”

HN27 The CWA defines effluent limitations as “any
restriction established by a State or the {EPAT on guantities,
rates, and concentrations of chiemical, physical, biological,
and other constituents which are discharged from point
sources into navigable waters.” 33 US.C. § 1362011

[¥*866] The Supreme Court has referred to effluent
limitations as duc«:L rc\imtmns on discharges.”

circuits have held that the expansiveness of the phrase “any
wmerical
Py
Edd »u/)', 3 i} ("[Wie believe that

the temls of the num ent mmﬂgemem phms constitute
5 212

reqm,tmn unccxmgasxc» both mnngmmi and non-

A ¥i} {f‘ ndmo an efﬂueut
limitation whcug {a a pra uncal matter,” agency action
"restrict{s] the discharge of sewage by limiting the
availability of & variance to a class of applicants”).

he phrase “other limitation” leaves much to the imagination.
Thc Fourth Circuit explained that it “construe[s] that term as
a restriction on the
industry . . .

{**39] untrammeled discretion of the
fas it existed] prior to the passage of the

e o Lo (VEPCOH v Costle,
; VEPCO found jurisdiction
KLY IHE) because although the challenged
regulations involved “structares,” rather than “discharges of
pollutants into the water,” and therefore were not "effluent
limitations,” they were nonetheless “other lmitations”
because they “referfred] to information that must be
considered in determining the type of intake smxclme'z that
individual point sources may employ.” I £, Many
of our sister cmmts hd\c adoptzd thc VEPCO approach
280,
{ﬁndmw no jurisdiction under secnon
SOBOLY D(EY bccauw challenged rule did the opposite of

i

subject fo 2 "no feasible alternativey”

League Question: "Is the permitied use of ACTIFLO or other siraifar peak flow treatment processes to augment biologival treatment
wation?” EPA Response:

“Yes.” The EPA insi

sts that this challenge is time-barred because

the proper time to raise the challenge was in 2005, We find this cantention unpersuasive because prior to the September 2011 letter, the

EPA never indicated that the 2005 policy became final. For example, the June 1, 2010 Federal Regist
was continuing to “solicit[] input from the general public concerning the impact of the proposed rule.”
. Bven the June 2011 letter explained that the agency was “continufing] to consider [##37] whether the 2005 Policy should be

r notice explained that the EPA

finalized or incorporated into the EPA’s other potential wet weather rulemaking effort announced June 1, 2010 in the Federal Register”

o contrast, the September 2017 lette
EPA’s approunch 1o 4

AADOUNCS X
LT

+ simply applies the 2005 Policy to the regulated entities as if it had «
he period for seeking appellate review would eviscerate the direct appellate review provis
wideration of a proposal and Lhm wait 121 days before treating the proposal as binding. Cf

ready been finali
ions of the CWA by

mred

{refusing to find that the petitioners’ claim was time-|

b ccausc the new rule clearly represents thu first time that the agency has adopted an unequivoeal, wholesale ban). HIN2$ The Sme to

promulg that announc:

Page 17 of 26
Att. A

seek direct appellate review begins fo run not when the agency first floats its proposal to the public, but rather when the agency
~-in other words, when they make its substance binding,
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restricting industry discretion, by "fieefing] the ndustry
from the comstraints of the permit process™; Nw
Advocates v. EPA. 537 £.3d 1006, 1015-16 (9th Cin 2008)
(finding no jurisdiction under section 509(bYIXE) becanse
the challenged regulations created “categorical and
permanent exemptions” from “any limit imposed by” C‘WA
permit requirements); [*¥40] NRDC
{finding jurisdiction under section 50‘?(&))( D(E) to review "a
complex set of procedures for issuing or denying NPDES
permits” that restricted industry discretion). We agree that
HN28 an agency action is a “limitation” within the meaning
of section SO9(BIINME)Y if entities subject to the CWA’s
permit requirements face new restrictions on their discretion
with respect to discharges or discharge-related processes.

5

2t 8

Applying this definition, we find that the contested letters
involve "effluent or other limitations.” HN29 The EPA’s
position that bacteria mixing zones in waters “designated for
primary contact recreation . . . should not be permitted” is a

restriction that directly affects the concentration of discharge
from a point source and therefore is an effluent limitation.
See 4 {

A, Jron U5 B3 970 986 5

J {per curian)) (finding
medlcuon undu CWA section SO9(bY(1)(E) to review “the
prohibition in Guidance Procedure 3.C agaiust using mixing
zones for new and existing BCC discharges™. The rule
regarding the use of blending is an “other lmitation”
because, as in VEPCO, it restricts the discretion of municipal
sewer treatment plants [¥#41} in structuring their facilities.

As aresult, both requirements for direct appellate review are
satisfied here,’®

[*8671 B. Ripeness

HN39 The judicially created doctrine of ripeness “flows
from both the Article III "cases” and controversies’
Iinyitations and also from prudemxa@ k(]ﬁ‘:ld&fﬁtl()ng for
refusing to exercise jurisdiction.”

(citmg Reno v,
L3S G Rxpmwi
is pecuhax ty a question of mnmx, and is gows mcd by the
situation at the time of review, rather than the situation at the
time of the events under review.” 1938 (quoting

G359 130

(pcr Lunam)) Aparty 5@ckmv review

3. App. LEXIS 5933, #%42

4421 must show both “the fitness of the issues for judicial
decision and the hardship to the parties of withholding court

\satm" ed "to at least a mmmsai dugrw.
{ gt

Fitness rests primarily on whether a case would “benefit
fom further factual development,” and therefore cases
presenting purely legal questions are more likely to be fit for
Judicial review, Pub, ! Supply, 34 . The
hardship factor looks to the harm parties would saffer, both
financially and as a result of uncertainty-induced behavior
modification in the absence of judicial review. b
FPower Dist., We do not require parties to
operate benem’h the sword of Damocles until the threatened
harm actually befalls them, but the injury must be ”certainiy

unpendmL " F
§

). ’”ihe mlmtdtau) and the {**43} size
of the &hrca‘;uncd harm” will also affect the mmplav of these
factors. Neb, Pub, 234 1

Poswer [iss,

This case hinges upon whether the EPA's letters constitute
legislative rules. We agree with our colleagues who have
commented that HN37 “whether [a] Guidance Document is
a legistative rule is largely a legal, not a factual, question,
turning . . pf imarily upon the text of the Document.” ¢

Elee. Co,
Shalal

. As primarily legal questions, such chaﬂunﬂes tend to
present questions fit for judicial review. On the other hand,
postponing a procedural challenge to an agency guidance
document may be appropriate wheve further factual
development regarding the ageney’s apphmtmn of the
document would aid our decision.

Dep’t o Y

1238
3. This is so because the
purpose of thc ripeness doctrmu is to prevent courts “from
entangling themselves in abstract disagreements over
administrative policies.” dhhoit Ls

Assn v

In thiy case, we are not wading into [**44} the abstract
because the disagreements before us are quife concrete.

¥ The EPA insists that as a result of finding its conduct here reviewable,
communication between ag
neours wies to continue to utilize them. However, when agencie!

binding proclamations, they become susceptible to judicial review.

Page 18 of 26
att. a

, there will be a chilling effect on the informal channels of

les and regulated entities. We auknowkdm* the great value in such modes of communication and

veer from merely advisory statements or interpretations into
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Nothing about the proclamation that “the EPA’s position, as
stated in the [King] memorandun, is that {bacteria mixing
[*868] zones in primary contact recreation waters] should
not be permitted” indicates that the EPA’s postu e will vary
based on each applicant’s gpecific factual cireumstances.
Similarly, when asked if the use of “peak flow treatment
processes” such as ACTIFLO would be subject to a “no
feasible alternatives” demonstration, the EPA responded
"Yes.”" The question is whether the stat ts are stmply
reminders of preexisting regulatory requirements or whether
they create new regulatory obligatic Because suth
inquiries do not implicate cnmmb\,m factual .xrcum:.mm
this (‘(mtm\'“ is ripe for our
Y, 356

question” that was ripe for review Where "the EPA (hrectw«:
states unequivocally that the agency will not consider amy
third-party human studies™).
The second ripeness factor, hardship to parties, is also
present. Although the EPA portrays the harm as lurking, if at
all, on the distant horizon, the threatened barm is more
immediate, and it is certainly not speculative, League
members must either immediately alter their behavior or
play an expensive game of Russian roulette with faxpayer
money, mvesting significant resources in designing and
utilizing processes that—if these letters are in effect new
legislative rules—werg viable before the publication of the
{**46} letters but will be mccicd when the M{ux are
applied as written. See A i
1039 ("Delayed judicial resclution would only increase thc
parties’ uncertainty, and would require [petitioners] to
gamble millio of dollars on an uncertain legal

foundation.”). Postponing owr review until the EPA has
denied a permit application in accord with the letters renders
a hardship on municipal water authorities, who already
irretrievable

would have invested funds
applications, Cf I
. I6d, e 897 (1aaT)
{finding a challenged agency action not ripe for review
whete “no frremediable adverse consequences [would] flow
from requiring a later challenge to this regulation™).
Therefore, we find that denying judicial review wounld be a
hardship to the parties and that this case evinces the

into  their

requisite degree of ripeness. t
133 ("Where the legal issue presented is fit for judicial
resolution, and where a regulation requires an immediate
and significant change in the plaintiffs’ conduct of their
affairs with serious penalties attached to noncompliance,
access to the courts under the Administrative Procedure
[*#47] Act, . . must be permiited, absent a statutory bar or
some other uuusual circumstance . .. ") 2 y

o

{finding a challenge to an as-yet uninaplemented statute ripe
because “requirfing] the industry to proceed without knowing
whether the moratorium is valid would fmpose a palpable
and considerable hardship™); see also [*869] 4
ERTN A N S A E L VAR EVE AL ¢

{"[Tihere is no reason to think that the Clean Water f\ct was
uniquely designed to enable the strong-arming of regulated
patties into "voluntary compliance’ without the opporfunity
for judicial review . .. 7).

C. Article I Standing

HN32 Y
claim, &

igant Iacks Article T standing to bring his
¥¢ have no ﬁubjuc* mdﬁf:r ﬂ)}bdicﬂﬂn over the

the U8, € immon, a p\nnmff roust dvmausi te (l) injury
in fact, {2} a causal connection between that injury and the
challenged conduct, and (3) the likelihood that a favorable
d\,Clb’Oﬂ bv the court miX redlcqs thc alleged injury.” 32
il

*"48 (gmng,
a1, 1
AT n’“ “) Bu.ausc the League, rather
than an individual permit applicant, is filing suit, it also
must prove associational standing.

“An ascociation has
standing to bring suit on behalf of its members when its
members would otherwise have standing to sue in their own
vight, the interests at stake are germuase e organization’s
purpose, and nelther the claim ass wor the relief
requested requires the participation of mdwmua} mcmbw
in the hx\ suit” of't g v £

15

The September 2013 letter acknowl

ged that If ACTIFLO independently met secondary treatinent requirements, then flows moving

through ACTIFLO units [¥*45] instead of the facility’s biological secondary reeatment units would not be considersdl a bypass. However,
the Ietter also stated that ACTIFLO failed to meet these requirements and that the EPA would “contiie to explore in what circumstances

ut with a determination that there are "no feasible alternativi

use of [ACTIFLO-type] tect

gies is consk

counsel for EPA informed us that the use of newer, modified versions of ACTIFLO units “may well satis

regudations.”
cenditions that they

ve unripe for review.

Page 19 of 26
Akt a

This type of belated backpedaling is insufficient to render these challenges so intertwined with

" During oral argument,
¢ the secondary treatment

hypothetical future
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members would have standing to sue individually so long as
it can shew that "any one ot 1hem would haw nding. See
4 43 L B

court “have the burden of establishing jurisdiction,” mcludms
standing, “by a preponderance of the evidence.” 1
REVEGITRE ). But see § {8

“2d 333,

second and third elemem& of the aqsoctmoml \tzmdmo test,
and we agree. The only remaining element is whether any
individual member would have standing to sue in its own
right, which requires any League member to satisfy the
three components that encompass the “hrreducible
constitutional minimum of standing.” See Am. /
la F3d 689, 66,
[**49] (quoting

HN33 "[Sltanding is to be determined as of the
commencerment of the suit.”
party seeking judicial review be’i the burden of persuasion
and must support each element “with the manner and degree
of evidence required at the successive stages of ltigation,”
Therefore, at the pleading stage a petitioner can
move forward with “general factual allegations of injury,”
whereas to survive a summary judgment motion, he “must
sat forth by afndavu or other ewdema ‘puc;ﬁc facts k
. e S50 B
. (quotmg Ly sl), The Supreme Cum’c
has not addressed “the manner and degree of evidence
required” when a petitioner is seeking appellate review of an
administrative action, nor has this circuit addressed the
matter. The District of Columbia Circuit has equated such a
peumon with 2 motion for summary judgment, in that both
request a final judgment on the merits.

L3 A iN)

199 (imposing a burden of proof to establish
elcmcnu of standing {**51} to a “substantial probahility”
26 B34 30 83, 342
). The League seeks to
assert both 2 pmcnduml aud a ;ubstmtwa challenge to the

letters, We address separately its standing to make cach
claim. See Lyl Bhd_of Teams (7 F3d 1478,
1483-84, 303 LS, App. 220 12

With respect to the substantive challenges, as the foregoing
discussion regarding hardship has indicated, the League

members” affidavits evince the type of “concrete” and
“actual or imminent” hatm ne ry to establish an injury
in fact. See [ Righis Comm n,

220 F3d 11 9% {en banc) ("[ln
many cases, ripeness coipeides squarely with standing’s
injury In fact prong.”). At least some members are currently
operating under permits that allow them to utilize blending
and bacteria mixing zones in circumstances inconsistent
with the EPA letters, w&nah they must imminently rectify.
Cf. CropLife An { ("The disputed directive
concretely injures petitioners, because it unambiguously
precludes the agency’s consideration of . . . studies that
petitioners previously have been permitted to use to verify

the safety [*52} of their products.”). Moving into
complance will be costly, The {eaﬂue has therefore
articulated an mjuw in fact, See L

SN
Accordingly, HN34 parties scekmg dsr st dppcllat\, Teview
of an agency action must prove each element of standing as
if they were moving for summary  [**56] judgment in 2
district court. Jd. Qur colleagues on the Seventh Circuit

have also taken this approach
the E

$). This
reasouing is sound; because parties in the League's position
seak the type of relief [*870] available on a motion for
summary judgment, they s:on‘cspoﬁdingiy should bear the
responsibility of meeting the same burden of production,
namely "specific facts” supported by “affidavit or other

evidence.” See { 561,

3

HN35 The FPA raises a factual challenge to our subject
matter jurisdiction by attacking the facts asserted by the
League with respect to standing, and therefore the League
must establish standing “without the benefit of any inferences

rev (Z on mfzer g omzd\' 3
i

{per curiam) ("Tho administrs rt:cord R}m\m L‘mt the Ci 11:3/
of Waukesha would face substantial costs if it was requived
to comply with the . . . regulations. EPA has not disputed
that record evidence. This is sufficient for injury-in-fact.”).
HN36 Causation for standing purposes requires that the
harm asserted be “fair ly tmccable to the challenged action of
ih.. de: fcndzmt . d

TN

202} (quoting fajan, S . al e
The EPA disputes causation because it argues that the letters
are not binding. Because we have ruled otherwise, we find
that the League has established causation. Finally, the
League has shown that it is "likely,” as opposed to merely

;pecuiam e,” that the injury will be redressed by a favomble
decision.”” #t S4l {quoting

substantively uniawful it is indeed hkeiy that the members
injuries would be redressed.

With respect to [+#53] the procedural challenge, namely that
the EPA dodged the APA’s notice and comment procedures

. Page 20 Ofx‘.\s

Rtt. A %
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and de facto implemented new legislative rules regulating
members’ activities under the TWA, HN37 the violation of
a procedural vight can constitute an injury in fact “so long as
the procedures in question axe [#871] designed to protect
some theeatened concrete interest of [the pefitioner] that is
the uitimate basis of his standing.”
& see also St

IR

Chid s

2013 U.S. App. LEXIS 5933, **

[

the proper procedures, 52

G0 P A {

244 ¢

e i - ] i .
{ 3 ("If a party claiming the deprivation of a right to
notice-and-comment ralemaking under the APA had to show
that its comment would have altered the agency’s rule

The League's members have a concrete
interest not only in being able to meet their regulatory
responsibilities but in avoiding regulatory obiigations above
and beyond those that can be statutorily imposed upon them.
HN38 Notice and comment procedures for EPA rulemaking
under the CWA were undoubtedly designed to protect the
conerete interests of such regulated entities by enswing that
they are treated with faimess and iransparency after due
consideration and industry participation. See, ¢, -

ki SR
& '} {("in enacting the APA, Cong
Judgment that notions of falrness and informed administrative
decisionmaking require that agency decisions  {**54} be
made only after «fording interested persons notive and an
opporfunity to comment.”), Thus, the League has established
an injury in fact related to the EPA’s purported procedural
deficiencies.

¥

Causation and redressability, and therefore standing to
assert this procedural challenge, follow from these
conclusions. HN3$ Where a challenger is the subject of
agency action, “there is ordinarily little question that the
action . . . has caused him injury, and that a judgment
proventing . . . the sction will redress it.” 24 04 L5 ot
2. This is particularly true for individuals asserting
violations of procedural right 7 ("The person
who has been accorded a precedural right to protect his

conerete interests can assert that right without meeting all
the normal standards for redressability and immediacy. ™. If
3 petitioner “is vesied with a procedural right, that ltigant
has standing if there is some possibility that the requested
relief will pronpt the injuryv-causing party to reconsider the

e also Sis
LS Apy, RO 61 (D0 ("Having sho 5
menbers’ [**35] redressable concrete interest, [a petitioner
association] can violation of the APA's
netice-and-comment requirements, as those procedurss are
plaialy designed to protect the sort of interest alleged. As to
such requirements, [the petitioner association] enjoys some
slack in showing a causal refation between its members’
Injury and the legal vielation clafmed™). Correspondingly,
redressability in this context does not requive petitioners to
show that the agency would alter its rules upon follow

assert

A

{"Bven if the
merits], the Agreement nevertheless establishes—in vioktion
of appellees’ notice and comment rights—a new subst; - *ive
yule . . . . This suffices for standing purposes.”);
1 ; IR 200
League's [*¥36] remevong burden as to standing
because “there is some passibility that the requested rei!
namely remanding to the EPA for application of noti
comment procedures, would “prompt the [EPA] to reconsider
the decision that allegedly harmed” League members. See
Moo ¥

We conclude that the League has standing to assert s
claims. Having resolved (#8721 all jweisdictional guestions,
we now turn to the merits of the League’s petitior for

Teview.
16, Merits of Procedural Challenge

A. Standard of Revicw

The parties di d of review
to be applied where, as here, an appellate court reviews
challenges to agency procedural compliance under §
062 D). The League urges us to follow the Ninth Cireuit,
which "reviews de novo the agency’s decision not to follow
the APA's notice and comument procedures . . .[,] because
complying with the nofice and comment provisions when

over the appropriate stand

£
{quoting &

g oo v ¥ v 27
; 19521), The EPA argues its
soierization of the letters is entitled [**87] to a
ial abuse of discretion review. Owr prior decisions

defers
have not clearly announced a standare of review, other than
to note that the agency's characterization of its rule as
fegistarive or interpretative,

2

to de

¥ ¢ (stating in dicta that challenges to
procedural compliance under the APA present "a guestion of
taw, which we review de novo™), abrogated on other
grounds by Bond v U ! ) REET IR

by (e

21 of 28



149

statement purparts to create subsiantive requirements, it can
be a legislative vegardless of  the agency’s
characterization.”).

rule

We agree with our colleagues on the Ninth Circuit that
HN48 much of the rationale for granting deference to
administrative decisions is simply not applicable where the
wopic of our review—compliance with APA procedural
requirements——is not a maiter that Congress has committed
to the agency’s discretion. In other werds, whether and
when an agency must follow the law is not an area

[**58] uniquely falling within its own expertise, and thus
ﬂle agency’s demmn is less deserving of deference. CfF
. 5, Jne, 0 L3 F3d 08 120 n dd
I8 21 ("We are unaware of any line of cases that
allows an agency to make a binding determination that it has
complied with specific requirements of the law, . . . As to the
so-called *specialized experience’ of the agency, it would
appear that it is the courts that qualify for such a title on an
issue of legislative interpretation.”). Furthermore, because
the categorization of an agency’s action as a legislative or
interpretative rule is largely a question of law, a de nove
standard of review is consistent with the standard of review
we generally apply to qunmom of Iaw in similar contexts.
See 2

panale
-

st Corn. v,

844, *872; 2013 U.S. App. LEXIS 5933, *¥57

bep dE0 8
bor, 468 £.2d

dota v, Sec vofla

HN42 The critical distinction between legislative and
interpretative tales is that, whereas interpretative rules
“simply state what the administrative agency thinks the
statute means, and only ‘remind’ affected parties of existing
duties,” a leﬂmatwu mla mzposes new ugh{s or duties.

I [**60] When an agency creates a new “legal
nom based on the ageney’s ewn authority” to engage in
supplementary fawmaking, as delegated from Congress, the
agency creates a legislative rule. ey
Shalala,
Expanding the faotprmt ofa reguiatmn by imposing
new requirements, rather than simply interpreting the legal
norms Congress or the agency itself has previously created,
is the hallmark of legislative nules. See

LIt follows
fxom t}ns distinction mat interpretative rules do not have
"ﬂle fmw of law." Shal o i,
327 nd_(8th Cin 3. Whether or not a

Paul-Baniser M

At least two circuits in addition to the Ninth Circuit have
expressly announced a de nove standard of review when
distinguishing between lwislamc rules and other typea of

3 \Ve adopt ade
novo standard of review as wdl This is not to [**59] say
that the agency’s label is to be ignored. As diseussed above,
HN4I an agency’s characterization of its rule is a relevant
component of our review and is a factor entitled to some
deference. Our posture in this regard mirrors similar
comments made by other courts of appeals. See .
2l 13018, 238 LS,
- L9843 {("[TThe agency’s own

while rdwant, is nof diaposmve "y {en §%873)
aceord
365 B3

Motors Corp v Ruckelshaus, 1385,

label,
banc);

bmdmg, pronouncement is in effect a legislative rule that
should have been subjected to notice and comment
procedures thus depends on whether it substantively amends
or adds to, versus simply interpreting the contowrs of, a
preexisting nule. Sze I FOC 400 Fid

29, S DG 063

s Adss n v
IELRIER O

Identifying where a contested rule Hes on the sometimes
murky spectrum between legislative rules and interprotative
rules can be a difficult task, but it is not just an exercise in
hair-splitting formalism, As agencies expand on the aften
broad language of their cnabling statutes by issuing layer
upon layer of guidance documenis and interpretive
memoranda, formerly flexible strata may ossify into rule-like
rigidity. An agency potentially can avoid judicial review
through the tyramuy of small decisions. HN4#4 Notice and
comment procedures secure the values of government
transparency and public participation, compelling us to
agree with the suggestion that "Tilhe APA’s notice and
copment exe mpuons must be natrowly construed.” Py

for

Care, 36 Fid _ar

Y The BPA insis

1

pol
neither can be characterized as a policy staternent.

Page 22 of 26
ATE. A

the letters are neither legislative nor interpretative rules but mthax cnnmmte policy staternents. [**6 1} HN43 Policy
statements are not binding, either as a legal or practical matier. See ¥RDC i

2.0 Cln

1 {"To begin with, because the Guidance binds EPA regional dxrsctm 5, it cannot, as FPA claims, be considered a mere statement of
it is a rule.”). Because we have determined that the letters evinee binding rules regarding bacieria mixing zones and blending,
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B. Bacteria Mixing Zones

Sinee at least 1994, HN4F the EPA’s long-standing policy
toward bacteria mixing zones has been that states should
exercise their “discretion”-—as set forth in 4
{310 adopt 8 "definitive statement” in their water
quality standards "on whether or not mixing zones are
(#8741 allowed.” Handbook Ch. 5.1, 5.1.1. States are
authorized to consider mixing zunes in determining the
types of standards necessary to preserve water guality.
CER . States do not emjoy complete
discretion in creating a mixing zone policy because they
operate within the shadow of EPA-crafted effluent
lrnitations. The Handoook interprets certaln fustances of
mixing zones as inconsistent with EPA regulations: states
should not drafi water quality standards that ailow poizit
ers 1o wiilize mixing zones in ways that “may

£

source dischar:
endanger critical arcas,” such as recreational areas, ot pose
“significant health rigks.” Ch. 5.1, Notably, no preexisting
regulation establishes that ol bacterie [**63] mixing zones
in recreational areas necessarily “may endanger critical
areas” or create “significant health risks.”™® In fact, under
the Handbook, whether a mixing zone causes such a state of
affairs was to be determined based on a "holistic approach.”
Id.

Yet, when now asked if a state “Im]ay . . . approve a bacteria
mixing zone for waters designated for body contact
recreation,” the EPA flatly proclaims that such mixing zones
“should not be permitted.” The June 2011 letter tells state
permitting  [**64] authoritics that mixing zones in primary
contact recreation aveas are necessarily inconsistent with
achieving the water quality levels requived by federal
regulations. The EPA eviscerates state discretion to
incorporate mixing zones into their water guality standards
with respect to this type of body of water. 1o effect, the EPA
has created a uew efffuenc Hmitation: state permitting
anthovities no longer have discretion to craft policies
regarding bacteria mixing zones in primary contact recreation
areas. Instead, such mixing zoues are governed by an

efftuent limitation that categorically forbids them. To be
sure, in 1994 the EPA stated that as its "understanding of
pollutant impacts on ecological systems evelves, cases
could be identified where no mixing zone is appropriate.”
Handbook Ch. 5.1.1. It seems that the EPA’s understanding
of pollutant impacts has so evelved, and it has now
identified an entire class of cases "where no mixing zone is
appropriate.” However, the effect of the EPA applying its
maore developed understanding of pollutant impacts iz <o

is legislative 1 it atterpts “to supplement {a statute,} not
simply to construe it.™") {alteration in original). In short, the
June 2011 letter creates a new legal nomm for bacteria
mixing zones based on the EPA’s authority to promulgate
effluent limitations.

HN46 The hallmark of an interpretative rule or policy
statement is that they camnot be independently legally
enforced. Tt is the undertying legislative rules that drive
eompliance, and thus when an agency applies a newly
anmounced Interpretative rule or policy statement, there
supporting  its

must be
implementation. See St Paul-Ra
S28 n. & parst Pat
5. The EPA has not cited any preexisting effluent
timitation or lawfully promulgated legislative rule that
supplies the basis for the prohibition on bacteria mixing
zoues i primary contact recreatior arcas. This reinforces
our conclusion that this new legal novm is a legislative rule
and that the EPA violated the APA when it bypassed notice
and comment procedures. Accordingly, we vacate the EPA’s
new rule banning bacteria mixing zones in all waters
designated for primary contact  [**66] recreation as
promulgated "without observance of procedure required by
faw.” 3 LLS.CL § 706(23(D).

some external legal basis
5
£

C. Blending

The EPA conmtends that the letters simply reflect an
merpretatio " the bypass rule, which it has been
considering sr.e 2008, See Fed, 115
(describing the 2005 policy as "the Agency’s interpretation”

18

mixing
Water Quality Staadards Reviews 5 (3
criteria “at the beach or at the point of contact rat
Application of State Mixing Zone Policies in EPA-
whether or not 2 mixing zone is permitied.”).

The EPA’s own guidance also belies any interpretation of its preexisting legistative rules as categorically prohibiting the use of
tes in walers designated for primary recreational contaet, See BPA, Guidance: Coordinating C8O Long-Term Planning with
001} (describing how states may alter their water guality standards to apply bacteria water quality
her than at the end-of-pipe or at the edge of the mixing 2
sued NPDES Permits 1 (1996} ("Thus, individual state law and policy determine

nes”y; EPA, Guidasce on
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of the bypass rule). To be sure, a legislative rule is not
created simply because an agency “supplies crisper and
more dataﬂed tines than the authority being mterpieted ”
& Health ds

38 ihC

tH?,
£id /1% IR
Nevertheless, the EPA’s new bienduw rule is a legl%latxv;.
rule because it is irreconcilable with both the secondary

"ifa sccond mle repndlatcs or is irreconcilable with [a prior
legislative rule], the second rule must be an amendment of
the first; and, of course, an amendment to a legislative rule

must itself be legislative.” (alteration in original) (quoting
Michael Asimow, Nonlegniamre Rulemaking and Regulatory
Reform, J933 Ihke IR

The September 2011 letter simply applies the 2005
1671 draft Policy to the proposed use of ACTIFLO as if
the 2005 draft were an existing obligation of regulated
entities. However, the record indicates that prior to 2005,
the EPA had not viewed the use of a process such as
ACTIFLO  as  an  inevitable trigger of a
no-feasible-alternatives requirement. The 2005 draft Policy
characterized itself as "significantly different” from the
EPA"s 2003 proposal on blending.
The 2003 proposal, in turn, corresponds to

hat the record
indicates is the reality on the ground: widespread use by
POTWs of blending peak wet weather flows. The 2005 draft
Policy acknowledges that blending previously had been

“pernaitted at [POTWs) without consideration of the bypass
regulation criteria.” | (43 In a response to
a 2002 Freedom of Information Act ("FOIA") request, the
EPA admitted to “the use of federal funds under the
Construction Grants Program to build facilities that were
designed to blend effluent from primary treatment processes
with efffuent from biological treatment processes during
peak wet weather events.”'" In a 2004 report to Congress,
the EPA praised the use of blending processes like ACTIFLO
to deal with peak wet [**68] weather flows with no
reference to a no-feasible-aliernatives requirement. Various
Towa muunicipal water authorities have averred that the lowa
Department  of  Natural Resources has  approved
permits—with no objection from the EPA and neo imposition
of a no-feasible-alternatives requirement—allowing cities to
constract facilities utilizing now-biological peak flow
secondary freatment processes

Municipalities chose to use ACTIFLO and analogous
blending methods as an exercise 1*8?6] of their ch%umon
under the bypass rule, see )

, **66

secondary treatment rule, se
select the particular technologies they deemed best suited to
achieving the applicable secondary treatment requiremests.
However, the September 2011 letter seversly restricts the
use of “ACTIFLO systems that do not include a biological
component” because the EPA does not "consider{] [them to
be] secondary treatment units.” The effect of this letter is a
new legislative rule mandating certain technologies as part
of the secondary treatment phase. If a POTW designs a
secondary [**69] treatment process that routes a portion of
the incoming flow through a unit that uses non-biological
technology disfavored by the EPA, then this will be viewed
as a prohibited bypass, regardless of whether the end of pipe
output ultimately meets the secondary treatment regulations.

The EPA’s new blending rule further contlicts with the
secondary treatment regulations because the EPA has made
clear that effluent limitations apply at the end of the pipe
uless it wonld be impractical to do so. WER
(). There is no indication that the secondary treatment
icguhmons established situations in which it would be
impractical to apply effluent limitations at the end of the
pipe or mluwue altered the application of this default rule.
See But the blending rule applies
effluent limitations within facilities’ secondary treatment
processes. The September 2011 letter rejected the use of
ACTIFLO because these units “do not provide treatment
necessary to meet the mininum requirements provided in
the secondary treatment regulations at 40 CFR 133" If
streams move around traditional biological secondary
treatment processes and through a non-biological unit that
15761 "is ttself a secondary treatment unit,” then the system
would not need to meet the restrictive no-feastble-alternatives
requitement. In other words, under the September 2011
blending rule, if POTWs separate incoming flows into
different streams during the secondary freatment phase, the
EPA will apply the effluent limitations of the secondary
treatment regulations to each individual stream, rather than
at the end of the pipe where the streams are recombined and
discharged.

Because the September 2011 letter had the effect of
announcing a legislative rule with respeet to blending peak
wet weather flows, the EPA violated the APA’s procedural
requirements by not using notice and comment procedures,
We also vacate this new tule becavse it iz “without
observance of procedure required by law” 5 U.S.C. §
T06(2)(D).

IV. Merits of substantive challenge

it

Page 24 of 26
Att. A

FOIA request submitted by John Hall to the EPA on October 25, 2001; response dated April 5, 2002, No, HQ-RIN-00459-02.
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Even if the EPA's legislative rules had been promulgated
thvough the proper procedural channels, the League argues
ey nonetheless shonld be "set aside . .. [as] in exncess of
stattory jurisdiction, authority, . . . or short of statutory
right.” 5§ U.S.C. § 706(2)(C). HN48 This subsection of the
APA authorizes courts to sirike down as uliza vires agency

[**7(‘ rules pmmuigu‘,d without valid Si'ﬂm{)!’y Authamy

1 he L SREUE UYEeS us o
A exceeded its statutory authority under the

f'md that the

CWA by prohibiting mixing zones outside the state water
quality standard adoption process and by using the blending
prohibition to dictate facility treatment design and apply
effluent limitations internally, rather than at the end of the
pipe. HN4Y Appellate review under APA section 706(2)(C)
pmceedq under the familiar Chevron framewaork, See {

AL ;
; 93} {en b@m) ”Def»;encc to
the axfcmy is appropriate nnly when a cowrt Imds the statute
see also
104
ey ‘}av Judiciary is the final authmrily on issues
o’{ statutory construction and must reject administrative
construct which ars ¢ to olear congressivnal
intent.”). ¥’ confronted with an ambignous statute, we look
to whether [*%72} the agency’s construction of the statute is
reasonabie. 4K, 1 Fsd g 1441, Agency rules
will survive ulira wvires aHegatiQns so long #:x we can
“reasonably conclude that the grants of authority in the
ns cited by the govermment contemplate

7 vk

SRR

We find our circuit in the same position as the District of
Columbia Cirenit, which recently observed that its “case
faw provides little dirertion on whether, having determined
to vacate on procedural omund we should » '\sthelcsc
address subsmgmw L}dﬁnS

32

i
A

dectsion implicates cnmput'ng tensions, bath elling. I
we choose to vacate solely on procedural groue. | regulated
entities who have already spent considerable mwe crossing
ihe hot shoals of regulatory uncertainty raust continue to do
so. On the other hand, should
whether the EPA’s legislative rules reflect an arbitrary and
capricious interpretation of the CWA, we short-circuit the
APA’s notice and comment procedures and preclude
interesied parties from parti in the
{4751 maivt!c proce‘; o f
Ji6

we move to the merits of

pating agency’s

r

25 of 26
a

S. Asp. LEXIS 5033, #%70

("[Tlhe  notice-and-comment  procedures of  the
Administrative Procedure Act {are] designed to assure due
deliberation.”).

In a recent case, the District of Columbia Circuit found the
“interest in preserving the integrity of the notice and
comment process” outweighed “concernfs] about delay”
where the EPA’s rule was not “obviously precludc{d]” by
the relevant enabling act. See
too, we conclude that the EPA’s new mixing zone rule is not
obviously precluded by the plain meaning of any applicable
CWA provisions. Therefore, should the ERA wish to fnstitute
this rule, it may seck to do se using the appropriate
procedures.

However, the blending rule clearly exceeds the EPA’s
statutory authority and litfle would be gained by postponing
a decision on the merits. As discussed above, the September
2011 letter applies effluent limitations to a facility’s internal
secondary treatment processes, rather than at the end of the
pipe, HN50 The CWA permits the EPA to set "effluent
timitations based upon secondary treatment.” 33 USC, §
PGB But offluent | mmanons are restrict: d 0
regulations governing [F*74} rges from point sources
into navigable wat 1362(11). The EPA-is
authorized to administer more stringent “water quality
related effluent limitations,” but the CWA is clear that the
object of these limitations is stili the “discharges of poliutants
from & poist source.” 33 ULS.C. § 1312(a). Tn turn, “discharge
of poltutant” refx:rfs to the ’idditi(}n of any pollutant to
navigable waters.” § 1382011} "The EPA would like to apply
effluent limitations to the ducharge of flows from one
internal treatment unit to another, We cannot reasonably
wncmde thai it has the statutory Autbanﬁy to do so. See also
[
} (' T hc statute is clear: The
wmay regulate the pollutant levels in a waste

streamn that
is discharged directly into the navigable waters of the
United States through a  [¥878] ’point sowrse’; it is not
authorized fo regulate the pollutant levels in a facility’s
internal waste stream.”). Therefore, insofar as the blending
rule bmposes dary treatment regulations on flows
within facilities, we vacate it ag exceeding the EPA’s
statutory authority.

V. Conclusion

For the foregoing reasons, we deny the EPA’s motion
[**78] to dismiss and grant the League's petition for review.
We vacate both the mixing zone rale in the June 2011 letter
and the blending rule in the September 2011 letter as
procedurally invalid. Further, we vacaie the blending rule as

25 of 26
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in excess of statutory authority insofar as it would impose
the effluent limitations of the secondary treatment regulations
internally, rather than at the point of discharge into navigable
waters. We remand to the EPA for further consideration.™

”

appropriate,

2 The League also requested attorneys® fees under HNST CWA section 309(b)(3), which authorizes courts, “whenever
to award litigation costs to any “prevailing or substantiaily preva}iing party” To be a prevailing party entitled to'attorneys’ fees, a plaintiff
must achieve at feast some rehei on the merits that effectuates a “material alteration of ﬂm legal relationship of the parti A

(applyum Bue k}zmmon twa letm for attorneys’

CWA). The Lcam.xe is \Jerar ly a prevailing party, even on the basis of its procedural challenge alone. See (

19) (describing "substantive significance” of a remand on procedural grounds). An award of litigation costs
under qectinn 509([3)(2) st also be sppmpuatc " Statutory provisions anthovizing an award of litigation costs often serve to incentivize
the achievement of stafutory objectives, and therefore “an award is usually “appropriate” when a party has advanced the goals of the
statute invoked in :he litigation.” i see alw Saint John's Organic Farm v, Gem Cnt i ¢ Dist., 74 F.3d 1034, 1061
(9th Cir. 2000y NRDY X i HINS52 The CWA's UO’\is fvolve the
restoration and maintenance of the "chcmxca physmai m\d biological Integrity Of ﬂu, Nation’s waters.” 33 U.S.C. § 1251{a). The
League, however, was largely vindicating its own rights, rather than the purposes of the CWA, and it has neglected to b\‘ief us ot why
an award of attormeys’ fees would otherwise be “appropriate.” Therefore, we decline to award litigation costs under CWA section
S09(b)(3).

Page 26 of 26
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1 of 1 DOCUMENT
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

DECISION OF THE GENERAL COUNSEL

HEADING:

In Re Borden, Inc.

February 19, 1980
EPAGCO 78

TEXT:
In the matter of National Pollutant Discharge Elimination System Permit for Borden, Inc. Geismar, Louisiana, No.

LA 0000281, the Presiding Officer has certified three issues of law to the General Counsel for decision pursuant to 40
CFR § 125.36(m). The parties have submitted briefs in support of their respective positions on the following issues:

ISSUEOF LAWNO. |
QUESTION PRESENTED
Are disposal wells which predate the NPDES program and which are permitted by the state in which they are

located a form of control technology under § 304(b)(1)(B) of the Clean Water Act for the point source that owns and
operates them?

ISSUE OF LAW NO. I
QUESTION PRESENTED

With regard to an NPDES permit issued November 16, 1978, and written to implement BPT efffuent limitations
caleulated upon production based effluent guidelines, what statutory authority does EPA have to base its calculations
upon less than the total wastewdier generated by the facility if a portion of the wastewater is disposed of by a means
which does not result in a surface discharge but the remainder of the wastewater does proceed through a surface
discharge into the waters of the United States?

ISSUE OF LAW NO. 11
QUESTION PRESENTED

Is the answer to No, 2 any different if the NPDES permit in question is based upon best engineering judgment as
opposed to BPT guidelines?

CONCLUSION

Whether or not disposal wells constitute a "control technology” is irrelevant when effluent limitations guidelines
apply. In such cases, the effluent limitations in the regulations may be met by the permittee through any lawful means.
The presiding officer has discretion, but is not required, to apply EPA’s new regulations to this discharge. The effect of
these regulations would be to reduce applicable effluent limitations to reflect reduced raw waste flow remaining after a
portion is disposed into a well. Otherwise, the only means available for the permit to be made more stringent is the
"fundementally different factor” variance clause in the applicable effluent limitations guidelines.

Att. B
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‘Where guidelines are not applicable, the Regional Administrator must develop effluent limitations for the discharge
on a case-by-case basis under 40 CFR § 125.3. 1need not decide whether the Regional Administrator could lawfully
have selected well injection as a control techrology on which to base effluent limitations. It is ¢lear he did pot, and the
discharger does not contend that he should have, but rather argues that it should be free to meet the resulting effluent
limitations by whatever means it chooses. The permit issuer has discretion under § 125.3 to consider the reduced raw
waste flow remaining after well injection in setting efflucnt limitations, and may set a lower allowable mass limitation
or a concentration limitation which will assure the degree of effluent reduction which would be attained at the
discharger's facility were it to install the technology selected as the "best practicable control technology currently
available.”

DISCUSSION

Borden, Inc. operates a chemical plant near Geismar, Louisiana which discharges an effluent in part subject to the
Fertitizer Industry Guidelines, 40 CFR Part 418. A portion of the total raw waste load produced at the facility is
disposed by injection into a subsurface disposal well. The remainder is discharged to navigable waters,

This is the second time this matter has been before the General Counsel. Decision of the General Counsel No. 56
concluded that the Regional Administrator was obligated to establish limits controlling well injection associated with a
surface water discharge requiring an NPDES permit. Decision No. 56 also identified the variance provision in effluent
Hmitations guidelines as the means by which effluent limits on surface discharges could be adjusted to reflect well
injection of a portion of the waste load.

Subsequently, on June 7, 1979, revised NPDES regulations were published. In the preamble to these rules, the
Administrator disavowed authority to control well injection through NPDES permit conditions, whether or not the
injection is associated with a surface water discharge. The rules themselves (§ 122.41) require effluent limitations on
surface water discharges based on efflucat limitations guidelines to be reduced by the proportion that injected wastes
bear to total raw waste load. However, the rules are applicable only to permits issued after August 13, 1979 (§ 122.15).
Thus, they do not control here.

Borden argues that under the Clean Water Act the choice of an appropriate control techrology to meet effluent
guidelines must be left to the regulated industry. Tagree. When EPA writes an effluent guideline it identifies a control
technology, based on the factors delineated in § 304(b) of the Act, upon which lintits are based. The Regional
Administrator, in setting a permit limitation based on best engineering judgment under 40 CFR § 125.3, also identifies
an appropriate technology based on § 304(b), then sets effluent limitations based on the degree of effluent reduction
achieved by the identified technology. But EPA is precluded from imposing any particular technology on 2 discharger.

The Fertilizer Industry Guidelines, 40 CFR part 418, apply to part of the effluent stream from this facility. Asto
that part, the regulations specify a weight limitation, e.g., 16 1bs./1000 Ibs. of manufactured product, which the
permittee is required to meet withoui regard to the fact that a portion of the raw waste is disposed into a deep well
without treatment. However, the Presiding Officer also has the discretion to apply the new rule regarding deep well
injection, 40 CFR § 122.41, if that requirement would be appropriate to carry out the purpose of the Act and would not
prejudice any party. 40 CFR § 122.86(c).

Turning now to that part of the waste stream to which effluent guidelines do not apply, the permit writer must
consider the factors set out in § 304(b) of the Clean Water Act, of United States Steel Corp. v. Train, 556 F. 2d 8§22
(7th Cir. 1977). These factors include the "process employed, . . . nonwater quality environmental impact (including
energy requirements), and such other factors as the Administrator deems appropriate.”

In considering these factors, the effect of well injection on the amount of raw waste remaining to be treated is
relevant. Therefore, the permit writer may develop mass limits for this plant based on its actual raw waste flow after
deep well injection. The permit writer may also, for the portion of the plant not covered by the guidelines, issue a
supplemental concentration limit which would help ensure the degree of effluent reduction attainable by application of
best practicabls technology. nl

al Such a limit could be set for the portion covered by guidelines through a fundamentally different factor
variance. See Decision of the General Counsel No. 56 at 5.

Att. B 2 of 3
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DECISION OF THE GENERAL COUNSEL Februen 19, 1980

The initind decision as 1o the effect of well injection on permit Hmitations must be made by e Regionat
Admmistintor. This permit predates the currently applicable regnlations (40 CFR§ 122000 Thas, the proper moans of
applying effiuent Hinitations o this permit is a pohicy matter. not directly controlled by applicabie law,
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September 38,2015

The Honorable Bob Gibbs The Honorable Grace Napolitano
Chairman Ranking Member

Committee on Transportation and Committee on Transportation and
Infrastruceure Infrastructure

Subcomunittee on Water Resources and  Subcomumittee on Water Resources and
Environment Environment

U.8. House of Representatives U.8. House of Representatives
Washington, D.C. 20515 fashingron, D.C. 20513

Merro Wastewarer
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on District

Aarmal

Oepwer, COt

Diavid St. Piere

Mezropoitan Water

Reclamation Districy of
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Kaven L. Pallansch
Chiaf Exetutivn Cfficer

Alexandria Re

Adam Krantz

Mational Association of
Cloan Water Agancies
816 ol S

Dear Chairman Gibbs and Congresswoman Napolitano:

Oun the occasion of your Subcommittee's oversight heating on the Great Lakes
Restoration Initiative, I am writing vo share with you data gathered by the National
Association of Clean Water Agencies (NACWA) estimating the cost of compliance for
Great Lakes communities should Congress enact Section 428 in the Senate’s
proposed Fiscal Year (FY) 2016 Interior, Bnvironment and Related Agencies
Appropriations Bill regarding combined sewer overflows (CSO) in the Great Lakes.
We ask that this letter be included in the hearing record.

NACWA estimates that compliance costs for Section 428 would exceed $72 billion
{plus associated costs for operations and maintenance) and result in potentially
catastrophic rate increases for a region already souggling economically. The
provision's requirements would especially have a severe impact on small and rural
utilities who are already struggling with existing requirements ~ 118 of the impacted
communities have populations below 25,000, ' If enacted, the provision would
represent one of the largest unfunded clean water mandates in the history of the
Clean Warer Act (CWA). These cost numbers are caleulated from a survey of
approximarely 180 Great Lakes utilities that would be directly impacred by these
provisions, along with detailed engineering analyses. Below is a chacer showing the
cost diseribution among the Great Lakes States.

Michigan
$18.08
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Onie examiple of a utility that would be hard hit is the Northeast Ohio Regional Sewer District serving Cleveland
and surrounding communities which estimates that its compliance costs would be as much as $16.5 billion and
result in monthly sewer bills of over $300 for the average residential and business customer.

Section 428 of the Senate’s proposed spending package not only representsa $72 billion unfunded clean water
mandate, but it also directly contradicts and undermines clean warer legislation Congress enacted in 2001
codifying the 1994 Combined Sewer Overflow (CSQO) Control Policy with which the majority of Great Lakes
dischargers are currently complying. It would do so without any heating or debate as to the necessity of sucha
policy shift, nor the ultimate water quality benefits that would allegedly be derived from it.

The proposed provisions contained in Section 428 require communities to spend limited taxpayer resources on
eliminating CSO discharges at the expense of addressing the numerous other water quality challenges facing
the Great Lakes, setting back overall efforts to improve water quality by decades. As this hearing makes clear,
the Great Lakes face water quality challenges that go far beyond CSOs to include toxic algal blooms, stormwater
run-off, and invasive species. For these reasons, a number of national and regional organizations representing
local elected officials and water quality professionals have written in opposition to this ill-conceived policy
prescription, including the U.8. Conference of Mayors, the National League of Cities, the Narional Associarion
of Counties, the National Association of Regional Councils, the Great Lakes St. Lawrence Cities Initiative, the
American Water Works Assoclation and the Water Environment Federation. All of these organizations
represent important stakeholders working toward improving water quality in the Great Lakes and all of these
organizations are opposed to this proposal.

The water quality challenges faced by the Great Lakes are far too serious, and require more thoughtful and
effective use of limited taxpayer dollars, to allow proposals such as the one outlined in S. 1645 to become law.
We urge your Subconumittee’s leadership in helping to ensure this proposal is not enacted.

Iwould also like to submit for the record a letter sent to House and Senate Appropriators by the American
Water Works Association and is attached to this letter.

Thank you for your consideration of this matter and please do not hesitate to contact me or Patricia Sinicropi,
NACWA Senior Legislative Director, at psinicropi@nacwa.org.

,,,,, g

Sincerely,

Adam Krantz
NACWA CEO
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4 " Steve Moyer
unwmiren  Vice President of Government Affairs

October 14, 2015

The Honorable Bob Gibbs, Chairman

Subcommittee on Water Resources and Environment
House Transportation and Infrastructure Committee
Washington, DC 20515

The Honorable Grace Napolitano, Ranking Member
Subcommittec on Water Resources and Environment
House Transportation and Infrastructure Committee

Washington, DC 20515

Dear Chairman Gibbs and Ranking Member Napolitano,

[ write on behalt of Trout Unlimited (TU) and its 155,000 members nationwide in support of the
Great Lakes Restoration Initiative. Please include this letter in the official hearing record.

Great Lakes fisherics are a multi-billion dollar industry, and are a major part of the lives of many
of the region’s residents. including Trout Unlimited members throughout the Great Lakes states.
Investments in the health of the Great Lakes and their watersheds are benefiting fisheries, from
the trout streams in the hills to the lakes themselves.

One of the strengths of the Great Lakes Restoration [nitiative is that it fosters partnerships among
state, federal and local governments. nonprofits, businesses. and other stakeholders. The average
TU chapter donates 1,000 hours of volunteer time each year, and when these volunteer hours are
contributed as part of a broader partnership they can have a meaningful impact on local waters.
For example. support through the GLRI is enabling TU to restore trout habitat in partnership
with national forests in Michigan and Wisconsin.

I 'would like to thank the subcommittee for its attention to the Great Lakes Restoration Initiative
(GLRI). TU supports the authorization and continuation of this important program. and looks
forward to working with members of this subcommitice toward that end.

Sincerely.

S
e /1 e

Steve Mover

A mission to conserve, protect, & restore North America’s coldwater fisheries and their watersheds.
ational Office: 1777 N Kent St, Suite 100, Aclington, V
7O3) 2849406 T3 (703) 284-9400  smoy
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